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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 
OF 

N O R T H  C A R O L I N A  

AT 

R A L E I G H  

SPRING SESSION 1970 

STATE O F  NORTH CAROLINA v. CHRIS ROLAND ELLIOTT 

No. 7015SC279 

(Filed 15 July 1970) 

1. Robbery 9 4- aiding and abetting im armed robbery - sufficiency of 
evidence 

Evidence of the State  was sufficient to be submitted t o  the jury on 
the issue of defendant's guilt of aiding and abetting in the armed rob- 
bery of a State  Highway Patrolman. 

2. Criminal Law 9 92- armed robbery cases against two defendants - 
consolidation for  trial 

The trial court did not e r r  in consolidating f o r  trial prosecutions 
against two defendants for  the armed robbery of a State Highway 
Patrolman. 

APPEAL by defendant from Copeland, S. J., January 1970 
Criminal Session of Superior Court held in ORANGE County. 

Defendant was charged in a bill of indictment, proper in 
form, with the felony of armed robbery. 

Upon the plea of not guilty, trial was by jury, and the 
verdict was guilty of the felony of armed robbery, a violation of 
G.S. 14-87. 

From a judgment of imprisonment of thirty years in the 
State's prison, the defendant appealed to the Court of Appeals. 
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State v. Elliott 

Attorney General Morgan and Deputy Attorney General 
Moody for the State. 

Michael D. Levine for def en,dant appellant. 

[l] The defendant contends that the trial court committed 
error in failing to allow defendant's motion for judgment of 
nonsuit. The evidence for the State tended to show that on the 
morning of 15 November 1969, Sergeant Wesley M. Boykin 
(Boykin), of the North Carolina State Highway Patrol, was on 
duty and was driving on Interstate 85 in Orange County, near 
the Durham County line. He observed a Pontiac station wagon 
(station wagon) parked on the side of the road and stopped to 
investigate. A man was standing beside the car. As Boykin's 
patrol car approached, the man entered the station wagon and 
drove away. Boykin turned on his blue overhead light, and the 
station wagon stopped. The driver of the station wagon was 
Jonas Floyd Reaves (Reaves). The defendant in this case, Chris 
Roland Elliott (Elliott), was a passenger in the station wagon. 
While talking with the driver, Boykin detected an odor of alcohol 
on Reaves' breath and asked him to step out, which he did. After 
examining Reaves, Boykin placed Reaves under arrest for oper- 
ating an automobile on a highway while under the influence of 
intoxicating liquor. Boykin then took Reaves back to the patrol 
car and placed him in the passenger side of the front seat. Elliott 
came back to the patrol car and asked Boykin if he could sit in 
the back of the patrol car and was told that he could. Elliott 
went back to the station wagon, returned with a jacket-type coat, 
and got in the back seat of the patrol car. When Boykin attempted 
to make a call on his two-way radio in the patrol car, he heard 
Reaves say, "Wait a minute, I am going to kill you." Boykin saw 
that Reaves had a small gun pointed directly a t  Boykin's chest. 
Then Elliott said from the back seat, "You are done for, fella." 
Reaves attempted to take the service revolver away from Boykin, 
and Boykin lunged for Reaves' gun. As he did this, Reaves' gun 
discharged, striking Boykin in the stomach. At the time Boykin 
was struck in the stomach with the shot from the gun held by 
Reaves, he was also struck on the top of the head by some 
instrument, after which he could feel the blood running down 
his face. Boykin did not see the blow but gave the opinion that 
the blow came from the right rear area of the car. Elliott was 
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the only person in the rear seat of the car. On cross-examination, 
Boykin stated that  he was struck on the head six or seven times 
with the first blow preceding the  others by about twenty-five 
to thirty seconds. While Boykin did not think Reaves struck the 
initial blow, he did think i t  was possible that  Reaves could have 
struck the blows that  he received subsequent to the initial blow. 
Boykin testified that  he heard the back door of the car slam 
after he was shot and struck on the top of his head and that  
Elliott left the car and ran away. Iteaves then took Eoykin's 
service revolver away from him, after a struggle for possession 
of the gun. The door on the driver's side of the patrol car was 
opened. Roykin fell out onto the pavement, went around the 
patrol car to the edge of an  embankment and fell, rolling down 
the embankment about fifty feet. Reaves then took the patrol 
car, drove i t  West about three hundred feet, and Roykin heard 
a voice calling out, "Chris." The patrol car remained stopped for 
about ten or fifteen seconds and then moved on out of sight on 
Interstate 85. Boykin struggled to the top of the embankment 
to the traveled portion of the  highway and stood a t  the  rear of 
the station wagon. After about ten minutes a passing driver in 
a truck took him to Watts Hospital where he remained for a 
total of twenty-three days. 

There was ample evidence of the defendant's guilt to require 
submission of the  case to the jury. The defendant's contention 
that  the court committed error in failing to allow his motion 
for nonsuit is without merit. 

El] Defendant contends thai  the trial court committed error 
in permitting the jury to decide whether appellant was an  aider 
o r  abettor to the crime of armed robbery. Applying the prin- 
ciples of law enunciated by the Supreme Court of North Carolina 
in the cases of State v. Keller, 268 N.C. 522, 151 S.E. 2d 56 
(1966) ; State v. Spears, 268 N.C. 303, 150 S.E. 2d 499 (1966) ; 
Stat,e v. Burgess, 245 N.C. 304, 96 S.E. 2d 54 (1957), we are  of 
the opinion and so hold that  the trial judge did not commit 
error in charging the jury on aiding and abetting. 

[2] The defendant contends that  his case should have been 
severed from the case of State v. Jonas Floyd Reaves. It is estab- 
lished law in North Carolina that  where criminal offenses 
charged are of the same class and appear to be so connected in 
time and place that  the evidence upon the trial of one would be 
admissible upon the trial of the other, then such cases may be 
consolidated for trial by the trial judge. The question of con- 
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solidation is a matter resting in the sound discretion of the trial 
judge. No abuse of discretion is shown. State v. Truelove, 224 
N.C. 147, 29 S.E. 2d 460 (1944). 

The statute, G.S. 14-87, which the defendant was charged 
with violating, provides that upon conviction of a violation 
thereof, the punishment shall be "by imprisonment for not less 
than five nor more than thirty years." The sentence imposed on 
the defendant did not exceed that provided by the statute. 

We have carefully considered all of the exceptions and 
assignments of error brought forward and argued in his brief 
and find no prejudicial error in the trial of this defendant. 

No error. 

MORRIS and GRAHAM, JJ., concur. 

JACK CARR STUBBLEFIEED, DECEASED EMPLOYEE, MR. AND MRS. 
HARVEY STUBBLEFIELD, PARENTS, PLAINTIFFS V. WATSON 
ELECTRICAL CONSTRUCTION COMPANY, EMPLOYER, AND TRAV- 
ELERS INSURANCE COMPANY, CARRIER, DEFENDANTS 

No. 7010IC355 

(Filed 15 July 1970) 

Master and Servant $0 56, 60- workme-n's compensation - minimal de- 
parture from assigned duties 

The accident which resulted in deceased employee's death arose out 
of and in the course of his employment with defendant electrical con- 
tractor where deceased was doing electrical work with his foreman in 
the brick plant of a third party and, while waiting for his foreman to 
descend a ladder, began knocking dust and pieces of brick from the 
roIIers under a conveyor belt, deceased's hand became caught in the 
rollers, and deceased was pulled between the rollers and the conveyor 
belt, causing his death, since the impulsive act of deceased in knocking 
dust from the roller while waiting for his foreman to descend the ladder 
did not constitute such a departure from his employment as to remove 
him from the protection of the Workmen's Compensation Act. 

CAMPBELL, J., dissents. 
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APPEAL by defendants from opinion and award of the North 
Carolina Industrial Commission dated 18 February 1970. 

This is a n  appeal from an opinion and award of the North 
Carolina Industrial Commission filed 18 February 1970 which 
adopted as  i t s  own the findings of fact, conclusions of law, and 
award theretofore fiIed in the case on 13 November 1969 by 
Deputy Commissioner W. C. Delbridge. For purposes of this 
appeal the pertinent findings of fact so adopted were as  follows: 

"1. The deceased employee, Jack Carr Stubblefield, was 
employed with the defendant employer on May 29, 1969, and 
prior thereto as  an apprentice electrician. 

"2. On May 29,1969 the deceased employee was working 
a t  the Cherokee Brick plant in Moncure, North Carolina. R e  
had been doing electrical work there for about two months 
as  a helper to  Mr. Fesperman, his foreman. On May 29, 1969, 
the  deceased was pulling an  electrical wire from one box to 
another. The foreman was feeding the  wire into the  conduit 
while the  deceased was pulling. There was about 50 to  60 
feet of this wire, the deceased being on one end and the 
foreman on the other. The foreman was standing on an eight 
foot ladder a t  the top. When the  deceased had pulled the wire 
about one-half way i t  got tight and therefore he called to  his 
foreman and advised him that  he could not pull the wire 
any further. The deceased then proceeded to go to the  place 
where his foreman was working. The deceased passed under 
a conveyor belt on his way to his foreman. There were rollers 
or  pullies on the conveyor belt. This conveyor was slanted 
about a t  a 45 degree angle from the  floor up towards the roof. 
The conveyor was supported a t  the  top end by some steel 
rods. There were three rollers on the  conveyor and it was in 
operation. When the deceased reached a point about eight 
feet from the  base of the ladder where his foreman was 
working the  foreman was in the process of descending the  
ladder as  the  deceased stood near one of the  rollers on the 
conveyor which was about five and one-half feet high from 
the  floor and while so standing waiting for his foreman he 
used a nine inch pair of pliers to knock some dust and pieces 
of brick from the  rollers. As he knocked the  dust and brick 
from the rollers his hand became entangled in the  conveyor 
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belt or rollers causing him to be pulled between the rollers 
and the conveyor belt up to his shoulders. The deceased 
received head and chest injuries from which he died instantly. 

"3. When the deceased's foreman saw the deceased 
being caught in the belt and rollers he grabbed for him but 
was unable to reach him in time to prevent him from going 
between the rollers and the belt. 

"4. There were several other conveyor belts in the room 
that the deceased and his foreman were working. There were 
no safety devices or guard rails around the rollers or conveyor 
belt. 

"5. The deceased was on his way to his foreman when 
he was caught in the rollers. The parties were going to cut 
the wire through about one-half way. Deceased was on his 
way to assist his foreman when he was caught in the rollers. 
He had stopped a t  the rollers, and was knocking dust off the 
same while waiting for his foreman to come down the ladder. 
Deceased was in a direct route from the place he had been 
working to where his foreman was working when the episode 
occurred. He had to pass under the conveyor in order to get 
to his foreman as  it was between where he was working and 
where his foreman was working. 

"6. The deceased and his foreman were doing electrical 
work with reference to some new machinery which had 
been installed in the plant. They were not working on the 
conveyor belt or rollers and had no duties with reference 
to it. 

"7. Deceased was in the plant where he was sent to 
work by his employer. He was performing duties incident to 
his employment although those duties did not require him 
to knock dust off the rollers on the conveyor belt. He was 
standing waiting for his foreman to get off the ladder, a t  
which time they were going to fix the wire. 

"8. The deceased had not been observed to have ever 
dusted off rollers in the plant before, but employees of the 
Cherokee Brick Company frequently dusted the rollers on the 
conveyor belt. 

"9. The deceased employee sustained an injury by 
accident resulting in his death which arose out of and in the 
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course of his employment with the defendant employer on 
May 29, 1969." 

On these findings of fact the Deputy Commissioner and the 
full Commission concluded as  a matter of law that  the deceased 
employee sustained an injury by accident resulting in his death 
which arose out of and in the course of his employment with 
the defendant employer. From an award in accordance with such 
conclusion, defendants appealed, assigning as  error that  Finding 
of Fact Number 9 and the conclusion of law in accord therewith 
were not supported by Findings of Fact Numbers 1 through 8. 

Bryant ,  Lipton,  Bryant  & Battle,  b y  V ic tor  S. Bryant ,  Jr., 
for claimant appellees. 

Gene C. S m i t h  f o r  de fendant  appellants. 

Appellants concede and the record discloses that Findings 
of Fact 1 through 8 are supported by competent evidence. The 
sole question presented by this appeal is whether these findings 
are  in turn sufficient to support the finding and conclusion that  
the accident which resulted in the employee's death arose out 
of and in the course of his employment with defendant employer. 
We agree with the Industrial Commission that  they were. 

The accident occurred a t  a time when the employee was on 
duty and a t  a place where his duties authorized him to be. The 
hazard to which he was exposed existed a t  that  time and place. 
I t  must be reasonably anticipated that  employees are subject to 
the ordinary human frailties shared by the rest of mankind. 
Among these is the tendency on occasion to act upon a sudden 
impulse, whether induced by curiosity or by some other factor. 
Where, a s  here, the resulting act involves only a minimal de- 
parture from the employee's assigned duties, the Workmen's 
Compensation Act, when liberally construed to effectuate its 
purpose, should still provide coverage. 

In the present case, the impulsive act of the employee in 
knocking dust from the roller while waiting for his foreman to 
descend the ladder, did not, in our opinion, constitute such a 
departure from his employment as  to remove him from the 
protection of the Act. We agree with the Industrial Commission 
that  the time, place, and circunrstances of the accident here 
involved were such as  to support a finding and conclusion that  
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i t  arose out of and in the course of the employee's employment 
with his employer. The opinion and award of the Industrial 
Commission is 

Affirmed. 

VAUGHN, J., concurs. 

CAMPBELL, J., dissents. 

STATE OF NORTH CAROLINA v. JACK McGINNIS 
No. 7029SG370 

(Filed 15 July 1970) 

1. Criminal Law @j 73, 79- testimony a s  to statements made by the 
witness - hearsay 

Testimony by an  accomplice as  to statements he had made to the 
sheriff were not inadmissible as  hearsay. 

2. Criminal Law 8 162- failure to object to testimony 
The trial court did not err in the admission of evidence of the 

comparison of a belt which had earlier been denied admission into 
evidence with another belt where defendant failed to object to such 
evidence. 

On c e r t i o r a r i  to review trial of defendant before MeLean ,  J., 
22 May 1969 Session of RUTHERFORD County General Court of 
Justice, Superior Court Division. 

This criminal prosecution arises from the larceny of some 
54 suits and 57 pairs of pants from the premises of Jim Dog- 
gett's Dry Cleaners and Men's Wear of Henrietta, North Caro- 
lina. This business consists of a dry cleaning establishment on 
one side and a men's clothing store on the other side. The two 
have interconnecting doors. The case was brought to trial upon 
a proper bill of indictment charging felonious breaking and 
entering, and felonious larceny. Upon a jury verdict of guilty 
of both counts as charged and judgment based thereon, the 
defendant petitioned for and procured a writ of c e r t i o r a r i  from 
this court. 

The owner of the premises involved testified as to the type 
and quantity of clothes missing and to a breaking into the 
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premises. Frank Scruggs (Scruggs) , was placed on the stand by 
the State. Scruggs testified, in substance, as follows: He and 
Donald Morgan and the defendant, Jack NcGinnis (McGinnis) , 
had gone to Doggett's on the morning of 13 November 1968 so 
that McGinnis and Morgan could have some clothes dry cleaned. 
In the early morning hours of 14 November 1968, the three of 
them returned to the premises in Scruggs' white Ford Torino. 
They had been drinking all day. Morgan and McGinnis entered 
the Doggett building several times and each time they returned 
with a quantity of clothes and men's suits. They then proceeded 
to Spartanburg, South Carolina, where McGinnis got out a t  
his home and remained. Scruggs and Morgan took the car and 
the clothing on, and Morgan took the clothing "to several places 
in Spartanburg," presumably to dispose of it. 

Other witnesses tended to corroborate this testimony. Jim 
Doggett was recalled to the stand and was shown a belt which 
had been found outside the store after the break-in and larceny. 
This Exhibit 3 was said by Doggett to be similar to a belt which 
he had seen in South Carolina on 5 December 1968. Wheeler 
Lowrance, a Rutherford County detective, stated that he had 
seen State's Exhibit 1, a suit, which Mr. Doggett had said was 
stolen from his store, in Gaffney, South Carolina, about 12-14 
miles from MeGinnis' home on 5 December 1968. Peggy Owens 
and Agnus Splawn stated that they had seen a white Ford 
Torino or a white car near the cleaners in the early morning of 
14 November 1968. The defendant did not offer any evidence 
a t  the trial. 

Defendant assigns as error the admission of hearsay evi- 
dence a t  his trial, the comparison of a belt which had been 
denied admission into evidence with another belt found in South 
Carolina, and the alleged misstatement by the trial judge of the 
contentions of the defendant. 

A t t o r n e y  General Rober t  M o r g m  b y  Assis tant  A t torney  
General Bernard A. Harrell f o r  the  State.  

Carroll W .  Walden ,  Jr., for the  defendant  appellant. 

We have with some difficulty attempted to review the 
contentions of the defendant in this case. No proper exceptions 
have been brought forward to assist us in our search through 
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the record of this case. Rules 21 and 28, Rules of Practice in the 
Court of Appeals of North Carolina. 

[I] The defendant complains of the following passages in the 
testimony of Scruggs, the accomplice : 

"(C) Q. Now Mr. Scruggs, did you later talk to the 
sheriff of Rutherford County, Sheriff Damon Huskey? 

A. Yes sir. 

Q. Where did you talk to Sheriff Huskey and what did 
you talk to him about? 

MR. WALDEN : Objection. 
COURT : Overruled, exception. 
A. Here a t  the courthouse. 

Q.  Did you come to the courthouse to  see him? 
A. Myself and my attorney. 

Q. Who was your attorney a t  that time? 
A. George Morrow. 

Q.  Now, on the advice of your attorney and in the 
presence of your attorney, did you tell Sheriff Huskey what 
had occurred relative to Mr. Doggett's Store? 

MR. WALDEN: Objection. 
COURT: Overruled, Exception. . . . 
Q. Did you relate substantially the same set of facts 

to  Sheriff Huskey as you have related to  the jury here in 
this case? 

MR. WALDEN: Objection. 
COURT : Overruled, Exception. 
A. Yes sir. 

Q. Now, did you also accompany Deputy Sheriff Low- 
rance and Ben Humphries anywhere? 

A. Yes. 
Q. Where did you go with these officers? 
A. P took them to where I thought the suits were - 
MR. WALDEN : Objection. 
COURT : Overruled, Exception. 
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&. What city did you go to with these two officers? 

COURT: Wait a minute, Mr. Solicitor, what are you 
talking about 'they were?' 

A. The suits they were stealing. (C)" 
This assignment is patently without merit in that the testimony 
refers to statements that the witness himself made. 

[2] The defendant makes the foIlowing broadside exception 
to the testimony concerning two belts, (State's Exhibits 2 and 
3) ,  one found outside the store and another found in South 
Carolina : 

"The defendant excepts to and assigns as error all of the 
evidence admitted relating to any of the State's Exhibits 1, 
2 and 3 and most particularly as to the similarity between 
State's Exhibits 2 and three (3) after the defendant's 
motion to suppress ,the evidence (Exhibit 2) had been al- 
lowed as appears in the record (p. 21) in that such extended 
examination thereafter by the solicitor and allowed by the 
court greatly prejudiced the defendant in the eyes and minds 
of the jury. This is the defendant's EXCEPTION AND ASSIGN- 
MENT O F  ERROR NO. 4." 

The evidence concerning the belts was admitted without any 
objection by the defendant, and as such he waived such proper 
objection as he may have made earlier. State v. McKethan, 269 
N.C. 81, 152 S.E. 2d 341 (1967). 

We have reviewed the entire record and we find no error 
whieh is prejudicial to the defendant. 

No Error 

PARKER and VAUGHN, JJ., concur. 
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LOUISE CANNADY BROWN v. ANNIE LAURIE GREEN, ADMINIS- 
TRATRIX OF THE ESTATE OF WILLIE LOU CANNADY 

No. 709SC403 

(Filed 15 July 1970) 

1. Executors and Administrators § 31- judgment against administratrix 
- establishment of debt. 

A judgment against an administratrix in her representative 
capacity merely establishes the debt sued on and does not constitute a 
lien upon the lands of decedent, nor does i t  fix the defendant with 
assets or disturb the order of administration. 

2. Execution 3 1; Executors and Administrators § 18- judgment against 
administratrix - failure to  fix assets applicable to claim 

Where judgment against an  administratrix fixed no amount of 
assets which the administratrix had applicable to the plaintiff's claim, 
execution could not issue in any amount. G.S. 28-142. 

APPEAL by plaintiff from Hobgood, J., 30 April 1970 Session 
of VANCE Superior Court. 

On 13 June 1969, plaintiff recovered judgment against the 
defendant in the Superior Court of Vance County in the sum 
of $13,500 and interest and costs. Defendant, in open court, gave 
notice of appeal. On 16 July 1969, defendant filed a "stay of 
proceedings bond". Defendant failed to perfect her appeal, and 
on 30 January 1970, on motion of plaintiff, the appeal was 
dismissed. On 20 February 1970, plaintiff moved that the 
liability of the surety on the supersedeas bond be adjudged 
absolute and subject to execution. On 6 May 1970, after a 
hearing an order was entered denying plaintiff's motion, from 
which plaintiff appeals. 

V a u g h a n  S. Winborne  f o r  plaint i f f  appellant. 

S ter l ing G. Gilliam and Frank  Banxet  f o r  defendant  up- 
pellee. 

The judgment entered on 13 June 1969, on which plaintiff 
relies, is as  follows: 

"JUDGMENT (Filed June 22, 1969) 
THIS CAUSE coming on to be heard and being heard before 

His Honor A. Pilston Godwin, Judge Presiding, and a jury 
a t  the June Civil Session, Vance County Superior Court 
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Division, General Court of Justice, 1969, and the jury 
having answered the issues submitted to them as follows: 
1. Is the defendant, as Administratrix of the Estate of 
Willie Lou Cannady, indebted to the plaintiff? 
ANSWER: Yes. 
2. If so, in what amount? 
ANSWER : $13,500.00. 
3. Is  the plaintiff indebted to the defendant Administra- 
trix? 
ANSWER: NO. 
4. If so, in what amount? 
ANSWER : 
NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED as 
follows : 
1. That the plaintiff have and recover of the defendant, as 
Administratrix of the Estate of Willie Lou Cannady, the 
sum sf THIRTEEN THOUSAND FIVE HUNDRED ($13,500.00) 
DOLLARS, with interest thereon from the 5th day of April, 
1965, until paid. 
2. That the defendant recover nothing of the plaintiff. 
3. That the costs of this action be taxed by the Clerk 
against the defendant Administratrix. 

This the 13th day of June, 1969. 
A. PILSTON GODWIN, JR. 
Judge Presiding". 

The order entered by Judge Hobgood from which plaintiff 
appeals is as follows: 

"ORDER DENYING MOTION (Filed May 6, 1970) 
This cause coming on to be heard and being heard before 
the undersigned, Hamilton H. Hobgood, Resident Judge of 
the Ninth Judicial District, in chambers, upon the motion 
by the plaintiff to have the liability of the surety on the 
supersedeas bond given in this action upon appeal adjudged 
absolute and subject to exeeution; and the Court, after 
reviewing the pleadings, and upon the stipulation of counsel 
for the plaintiff and the defendant, finds as a fact that the 
total assets available to Annie Laurie Green, Administratrix 
of the Estate of Willie Lou Cannady, on June 13, 1969, the 
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date of the judgment in this cause, was $16,423.03; that the 
total assets available to Annie Laurie Green, Administratrix 
of the Estate of Willie Lou Cannady, on the date of this 
order amounted to $16,798.75 plus interest accrued on invest- 
ments from April 1, 1970; the Court further finds as a fact 
that the plaintiff has suffered no damage by reason of the 
appeal or the bond to stay execution and the Court concludes 
as a matter of law that the liability of the surety is limited 
to the assets in the hands of the Administratrix and further 
concludes as a matter of law that the judgment entered in 
this cause on June 13, 1969 served to establish the claim of 
the plaintiff against the Estate of Willie Lou Cannady 
pursuant to the terms of G.S. 28-142. 

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED 
that the motion of the plaintiff, to have the liability of the 
surety, Joseph H. Green, upon the written undertaking to 
stay execution pending appeal to the North Carolina Court 
of Appeals adjudged absolute and subject to execution, is  
denied. 
This 30th day of April, 1970. 

HAMILTON H. HOBGOOD 
Resident Judge of the Ninth 
Judicial District". 

We think the court's conclusion as a matter of law that the 
judgment served only to establish the claim of the plaintiff 
against the estate of Willie Lou Cannady pursuant to the terms 
of G.S. 28-142 is correct. 

G.S. 28-142 provides : 

"All judgments given by a judge or clerk of the superior 
court against a personal representative for any claim against 
his deceased shall declare - 
(1) The certain amount of the creditor's demand. 

(2) T h e  amount  of assets w h i c h  t h e  personal representative 
has  applicable t o  such demand. 
Execut ion m a y  issue only f o r  t h i s  lmt s u m  w i t h  interest  and 
costs." (Emphasis supplied.) 

[I] The judgment does not constitute a lien upon the lands of 
the decedent, nor does i t  fix the defendant with assets, nor 
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disturb the order of administration. "It merely ascertains the 
debt sued on." Tucker v. Almond, 209 N.C. 333, 183 S.E. 407 
(1936) ; Dunn v. Barnes, 73 N.C. 273 (1875). 

G.S. 28-142 is ~mambiguous in i ts  mandate that  execution 
may issue only for  the amount fixed in the judgment which 
the personal representative has applicable to  the claim ascer- 
tained by the judgment. This provision is necessary and must 
be followed to preserve and adhere to the order of payment of 
debts prescribed by G.S. 28-105. 

[2] Here the judgment fixed no amount of assets which the 
defendant administratrix had applicable to  the plaintiff's claim. 
It follows, therefore, execution could not issue in any amount. 
We do not discuss the legal effect of the supersedeas bond. 
Suffice i t  to say that  the plaintiff's motion to have the liability 
of the surety on the s7cpersedeas bond adjudged absolute and 
subject to execution was properly denied. 

Affirmed. 

MALLARD, C.J., and GRAHAM, J., concur. 

THE STATE OF NORTH CAROLINA v. WILLIE McGILVEKY 
No. 7028SC305 

(Filed 15 July 1970) 

1. Robbery § 2- armed robbery - ownership of property taken 
Ownership of the property taken need not be laid in any particular 

person to allege and prove the crime of armed robbery. 

2. Robbery fj 4- ownership of property taken - variance between indict- 
ment and proof 

In this armed robbery prosecution, there was no fatal  variance 
between an indictment which charged that  property was taken from 
the "residence" or "place of business" of a named person and evidence 
that  the armed robbery occurred a t  a finance company where the 
person named in the indictment was employed, the property having 
been in the lawful custody of such person. 

3. Criminal Law 5 11%- charge that  defendant relied on alibi - prejudice 
to defendant 

In this armed robbery prosecution, defendant was not prejudiced 
by the trial court's charge that  defendant relied on the defense of 
alibi and that he had presented evidence raising the defense of 
alibi. 
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ON certiorari to review judgment of Froneberyer, J., 
22 April 1969 Criminal Session of the BUNCOMBE County 
General Court of Justice, Superior Court Division. 

The defendant was charged in a proper bill of indictment 
with the armed robbery of Bobby Ramsey a t  the Dial Finance 
Company, Asheville, North Carolina, on 11 March 1969. He was 
charged with taking one $20.00 bill, one $10.00 bill, one driver's 
license, and one K-Mart Department Store Credit Card from 
Ramsey by the use of a .38 caliber pistol. 

McGilvery was tried and was found guilty by the jury of 
armed robbery. From an active sentence of 10 to 15 years in 
prison, a notice of appeal was entered. The appeal was subse- 
quently dismissed for failure to prosecute it. Thereafter, in 
November 1969 the defendant filed a petition for a writ of 
mandamus and Judge Snepp ordered that another attorney be 
appointed for the defendant so that a petition for certiorari 
could be sought from this court and an appellate review procured. 
This was done and this Court entered an order granting the 
writ of certiorari on 12 March 1970. 

The record reveals, in substance, the following events which 
gave rise to the charges in the instant case: Bobby Ramsey was 
working a t  the Dial Finance Company on Haywood Street in 
Asheville on 11 March 1969 when he looked up a t  about 8 :15 a.m. 
and observed the defendant, McGilvery, and another person 
standing a t  the counter of the finance company pointing guns 
a t  him. McGilvery said, "On your feet," and asked where the 
money was. The other man, Evans, went through the cash 
drawer and took $30.00 which had just been placed there after 
a woman had made a payment moments before. Ramsey told 
McGilvery that that was all the money there was except for 
the money in the safe. McGilvery told him to get down on his 
knees and open the safe. Ramsey stated that the manager was 
the only one who could open the safe, and he had not come in 
yet. McGilvery said, "Okay, on your feet." Ramsey was ordered 
to the back of the building to a storage room and told to lie 
down on his stomach. McGilvery said, "I still ought to kill you 
. . . because I did not get the money." Ramsey informed him 
that the manager would be in a t  8:30, five minutes from that 
time, and that he could get the rest of the money then. McGilvery 
said he would wait. Ramsey waited in a prone position 15 
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minutes until he heard a secretary talking. He then went out 
front so that the manager could untie him and call police. 

Ramsey's billfold was taken from him. This had a M-Mart 
credit card, a B. I?. Goodrich credit card, a Social Security card, 
a North Carolina driver's license and about $2.50 in cash in it. 
Ramsey identified the two, McGilvery and Evans, and the above- 
mentioned articles when he was taken to Virginia to view the 
two. 

Officer Elliott, a deputy sheriff of Pittsylvania County, 
Virginia, testified that on 11 March 1969 he observed a 1969 
Pontiac automobile pass him a t  a high rate of speed. After a 
high speed chase, he succeeded in stopping the car. Deputy 
Gatewood came up a t  this time, and they observed Willie 
McGilvery and five others in the car. McGilvery was arrested 
for reckless driving. Officer Elliott testified that during the 
chase, several objects had been thrown out of the car by the 
driver, McGilvery. Several of these objects hit Elliott's wind- 
shield. When Elliott went back to the area after carrying McGil- 
very to the police station, he found the cards which were 
subsequently identified by Ramsey as his. He also found a .38 
caliber pistol along the road where the chase had taken place. 
The officer did admit that several minutes and a good deal of 
traffic had passed before he could return to the area to begin 
his search for the materials he had seen McGilvery throw out 
of his car. 

An employee a t  the Howard Johnson Motor Lodge in Asheville 
identified McGilvery and Evans as having stayed there on 9 
March 1969. The defendant did not offer any evidence. 

The defendant brings forward the following questions for 
this court to review: (1) error of the trial judge in refusing 
to grant judgment as of nonsuit; (2) error in the charge as  to 
(a) misstatement of G.S. 14-87, (b) the defendant's contention 
of alibi; and (c) the reference to the lack of evidence offered 
by the defendant. 

Attorney General Robert Morgan by Assistant Attorney 
Generd Bernard A. Harrell for the State. 

S .  Thonzas Walton for defendant appellmt. 



1 18 IN THE COURT OF APPEALS 1 9 

State v. Swann 

[l, 21 Defendant contends that a judgment of nonsuit should 
have been entered because there was a fatal variance between 
indictment and proof in that the indictment charged that the 
property taken was taken from the "residence" or "place of 
business" of Ramsey, and the evidence showed that the armed 
robbery, if i t  occurred as shown, took place at the Dial Finance 
Company. It is true that the $30.00 was taken from the Dial 
Finance Company. This assignment of error is inconsequential, 
however, in that i t  is settled law in North Carolina that owner- 
ship of the property taken need not be laid in any particular 
person to allege and prove the crime of armed robbery. State  v. 
Rogers,  273 N.C. 208, 159 S.E. 2d 525 (1968). The point is 
that the identified property was in the lawful custody of Ramsey 
and i t  was taken from him with the threatened use of firearms. 

131 The defendant also contends that the judge should not 
have charged that the defendant relied on the defense of alibi, 
or that he had presented evidence raising the defense of alibi. 
We cannot see, nor has defendant satisfactorily explained to us, 
how this was prejudicial to him. This assignment of error is 
without merit. 

We have reviewed the other contentions of the defendant 
and find them similarly without merit. The defendant received 
a fair trial free of prejudicial error. 

No error. 

BRITT and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. WILLIE SWANN 

No. 7014SC387 

(Filed 15 July, 1970) 

Homicide 3 30- second degree murder - submission of manslaughter - 
prejudice to  defendant 

In this prosecution for second degree murder, defendant was not 
prejudiced by the submission to the jury of the issue of defendant's 
guilt of manslaughter, notwithstanding defendant's contention that  
aII of the evidence pointed to the crime of murder and that  the only 
controversy was whether defendant was the perpetrator. 
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APPEAL by defendant from Canaday, J., 16 February 1970 
Session, DURHAM Superior Court. 

Bee James, a Negro male, aged 70, was killed in his rural 
home-store on Wednesday, 20 May 1964. Severe blows to his 
head caused immediate unconsciousness and death within a few 
minutes. When discovered, his lifeless body was lying on the 
porch. The body and building were partially burned in an 
apparent effort to conceal the crime. 

Defendant was arrested 22 May 1964 upon a warrant 
charging him with the murder of Bee James on 20 May 1964. 
The record of the events between defendant's arrest on 22 May 
1964 and his trial a t  the 16 February 1970 Session is recounted 
below. 

A bill of indictment charging that defendant, on 20 May 
1964, murdered Bee James, was returned a t  June 1964 Criminal 
Session. C. C. Malone, Jr., court-appointed counsel, first conferred 
with defendant in the Durham County Jail on June 2 or 3, 
1964. On 18 June 1964, the court, on motion of Mr. Malone, 
entered an order committing defendant to Cherry Hospital for 
sixty days for observation. G.S. 122-91. On 1 September 1964, a t  
the request of the superintendent, the court entered an order 
extending for sixty days the period for examination. 

On 12 October 1964, the court was advised that, in the 
opinion of the examining physicians, defendant was not able to 
stand trial. At 15 October 1964 Criminal Session, a jury was 
impaneled to pass upon the competency of defendant to stand 
trial. The court submitted this issue: "Is the Defendant insane 
and without sufficient mental capacity to  undertake his defense 
or to receive sentence in this case?" After hearing evidence, the 
jury answered the issue, "Yes." Thereupon, the court ordered 
that defendant be committed to Cherry Hospital for an indetermi- 
nate period. 

Defendant was confined a t  Cherry Hospital from 19 June 
1964, until October, 1966, a t  which time he was returned to 
Durham County as being competent to stand trial. G.S. 122-84 
and 87. 

At December 1966 Criminal Session, defendant pleaded not 
guilty to said murder indictment returned a t  June 1964 Criminal 
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Session and was tried thereon. A mistrial was ordered on account 
of the jury's inability to  agree on a verdict. 

At  February 1967 Criminal Session, defendant was again 
tried on said murder indictment returned a t  June 1964 Criminal 
Session. Defendant was found guilty of murder in the  second 
degree and judgment, imposing a prison sentence of not less 
than twenty-eight nor more than thirty years, was pronounced. 
Upon defendant's appeal, judgment was affirmed by the Supreme 
Court of North Carolina. State v. Swann, 272 N.C. 215, 158 S.E. 
2d 80, decided 13 December 1967. 

On 15 March 1968, defendant initiated post-conviction pro- 
ceedings under G.S. 15-217 et seq. The court appointed Jerry L. 
Jarvis to represent defendant in said proceedings. At  the  3 June 
1968 Special Criminal Session of Durham Superior Court, J. 
William Copeland, the Presiding Judge, entered the following 
judgment: "IT IS ORDERED, ADJUDGED AND DECREED that  the 
Judgment entered a t  the February, 1967 Criminal Session of 
the Durham County Superior Court in case No. 66-CrS-64 be, 
and the same is hereby, set aside; that  the bill of indictment 
therein be, and the same is hereby, quashed; and that  the 
commitment issued on January 3, 1968, at the January 2, 1968 
Criminal Session of the Durham County Superior Court in that  
case be, and the same is hereby, withdrawn and declared to 
be void." 

The quoted judgment was based on Judge Copeland's conclu- 
sion of law tha t  the facts as found establish "a prima facie case 
of systematic exclusion of Negroes because of race from service 
on the grand jury which returned the bill of indictment" against 
defendant a t  June 1964 Criminal Session, and that  "the State 
had not overcome such prima facie case by a showing of compe- 
tent evidence that  the  institution and management of the jury 
system in Durham County, prior to January, 1968, was not in 
fact discriminatory." 

SimuItaneousIy with the entry of Judge Copeland's said 
judgment, to  wit, on 14 June 1968, defendant was arrested on 
a new warrant;  and a t  8 July 1968 Criminal Session, the  grand 
jury returned a new bill of indictment. The warrant and bilI of 
indictment charged that  defendant, on 20 May 1964, murdered 
Bee James. The bill of indictment returned a t  June 1964 Criminal 
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Session and that  returned a t  8 July 1968 Criminal Session con- 
tained identical provisions. 

Defendant was first  tried on the bill of indictment returned 
a t  8 July 1968 Criminal Session a t  the 26 August 1968 Criminal 
Session. A mistrial was ordered on account of the jury's inability 
to agree on a verdict. In  a second trial thereon, a t  5 December 
1968 Criminal Session, the presiding judge, under circumstances 
and for reasons not disclosed by the record, withdrew a juror 
and ordered a mistrial. In a third trial on the 1968 indictment, 
defendant was found guilty of murder in the second degree and 
appealed. This court affirmed the conviction (5 N.C. App. 385), 
but the Supreme Court found error and ordered a new trial 
(275 N.C. 644). The fourth trial on the 1968 indictment a t  the 
16 February 1970 Session resulted in a verdict of guilty of 
manslaughter from which defendant now appeals. 

Attorney General Morgan, b y  Staf f  At torney League, for 
the  State.  

Jerry L. Jarvis f o r  the defendant,. 

Defendant's sole assignment of error is that  the trial judge 
instructed the jury that  it might return a verdict of guilty of 
manslaughter. It is defendant's argument that  all of the evidence 
points to the crime of murder, and that  the only controversy was 
whether defendant was the perpetrator. Under these circum- 
stances defendant urges that  i t  was error to submit the  lesser 
offense of manslaughter to the  jury. 

Upon the authority of State  u. Stephens, 244 N.C. 380, 93 
S.E. 2d 431, this assignment of error is overruled. 

No error. 

BRITT and HEDRICK, JJ., concur. 



1 22 IN THE COURT O F  APPEALS 19 

State  v. Wall 

STATE OF NORTH CAROLINA v. WILLIAM J. WALL 

No. 7012SC432 

(Filed 15 JuIy 1970) 

1. Robbery 5 4; Larceny § 7- prosecutions - sufficiency of evidence 
In  a prosecution of defendant fo r  armed robbery and for  larceny 

of a n  automobile, the victim's testimony (1) tha t  the defendant pointed 
a gun a t  him while a conlpanion removed the wallet from his pocket 
and (2 )  tha t  the defendant and his companions then drove away in 
the victim's auton~obile, held sufficient to withstand defendant's motions 
fo r  nonsuit. 

2. Criminal Law § 9- aiders and abettors 
On. who is present aiding and abetting in a crime actually 

perpetrated by another is equally guilty with the actual perpetrator. 

3. Criminal Law 5 115- instructions on lesser degree of crime 
The trial court, in instructing the jury on the lesser included 

offenses of felonious assault, did not e r r  in  instructing the jury to  
consider f i rs t  the more serious charges and then to move to the lesser 
charges only if they found defendant not guilty of the more serious 
offenses. 

APPEAL by defendant from Hobgood, J., 9 March 1970 
Regular Criminal Session of CUMBERLAND Superior Court. 

In  five bills of indictment defendant was charged with the 
following offenses: (1) kidnapping of Billy Mack Gregg; (2) 
armed robbery of Billy Mack Gregg; (3) felonious larceny of an  
automobile, the property of Marvin Dow; (4) armed robbery 
of Edward Sherry; and ( 5 )  felonious assault upon Edward 
Sherry with a deadly weapon with intent to kill inflicting serious 
injuries. All cases were consolidated for trial and defendant 
pleaded not guilty to all charges. 

In  summary, the State's evidence showed: At approximately 
7:45 p.m. on 16 October 1969 defendant, in the company of two 
other individuals, forced Billy Mack Gregg a t  gunpoint to drive 
them around for approximately two hours. Gregg was driving 
an  automobile which belonged to  Marvin Dow. The gun involved 
was a .38 caliber pistol. After some two hours of driving, Gregg 
was ordered to leave the automobile. Defendant and his com- 
panions bound and gagged Gregg, and after  Gregg's wallet was 
taken, placed him in a doghouse behind a filling station on U. S. 
Highway $301 south of Fayetteville. The vehicle was then driven 
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away. At  approximately 10:30 p.m. on the same evening, Edward 
Sherry, the night attendant a t  Edward's Gulf Service Station on 
Fort  Bragg Boulevard, was approached by defendant and another 
man. Defendant stepped in front of Sherry with a pistol in his 
hand and told Sherry this was a stickup and Sherry had three 
seconds to open the cash register. Sherry took one step toward 
the cash register and defendant shot him in the forehead. As 
Sherry lay on the  floor semiconscious, he heard the cash register 
ring and footsteps leaving. After the robbery, $117.00 was 
missing from the cash register. 

Defendant took the stand and denied being in Fayetteville 
on the  night of 16 October 1969. He testified he was on duty a t  
Fort  Eragg on that  evening, serving as CQ runner, and had never 
left the battalion area. The State introduced evidence in 
rebuttal. 

The jury found defendant guilty of kidnapping Billy Mack 
Gregg, common-law robbery of Billy Mack Gregg, felonious lar- 
ceny of the automobile, armed robbery of Edward Sherry, and 
assault with a deadly weapon inflicting serious injury on Edward 
Sherry. From judgment imposing prison sentences in all cases, 
defendant appealed. 

Attorney General Robert Morgan and Staff Attorney Donald 
M. Jacobs for  the State. 

MacRae, Cobb, MacRae & Henley, by James C. MacRae f o r  
defendant appellant.. 

[l, 21 Appellant assigns as error the refusal of the court to  
grant  his motions for nonsuit on the charges of armed robbery 
of Gregg and larceny of the Dow automobile. R e  contends 
nonsuit was proper in these two cases since there was no evidence 
tha t  i t  was the defendant who took the wallet from Gregg's 
pocket and insufficient evidence that  Gregg drove away in the  
Dow automobile. There is no merit in these contentions. 

Gregg, appearing as  a witness for the State, after testifying 
as  to the kidnapping and as  to being bound and gagged, testified: 
"Someone took my wallet from my pocket, then they shoved me 
into a little doghouse and pushed i t  against the station. During 
this the  defendant was standing there with a gun pointed a t  me." 
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One who stands holding a gun pointed a t  the victim while 
another removes a wallet from the victim's pocket is in no 
position to contend he didn't know the wallet was being stolen. 
From the evidence the jury was justified in finding to the 
contrary. From the evidence the jury was also fully justified 
in finding that defendant joined his two companions in driving 
away in the Dow automobile. "It is well settled that one who is 
present, aiding and abetting in a crime actually perpetrated by 
another, is equally guilty with the actual perpetrator." State v. 
Garnett, 4 N.C. App. 367, 167 S.E. 2d 63. 

[3] The only other assignment of error brought forward in 
appellant's brief relates to the felonious assault case. Appellant 
contends that the court erred in instructing the jury in that 
case in that the court, while instructing the jury on the lesser 
included offenses, instructed them to consider first the more 
serious charges and then to move to the lesser charges only if 
they found defendant not guilty of the more serious offenses. 
Appellant argues that the jury should have the unbridled right 
to consider each offense separately and in any order they see fit. 
No authority is cited for this position and reason does not 
support it. There is no merit to this assignment of error. 

Appellant has had a fair trial before an able and experienced 
trial judge. In the record before us we find 

No error. 

MALLARD, C. J., and HEDRICK, J., concur. 

IN THE MATTER O F  THE CUSTODY OF LARRY THOMAS WIL- 
LIAMS, A MINOR, THOMAS A. WILLIAMS A N D  PEARL WILLIAMS 
v. W. E. BREWER AND FANNIE BREWER 

No. 7015DC283 

(Filed 15 July 1970) 

Divorce and Alimony 8 24; Infants § 9- modification of child custody order 
- failure to hear evidence and find facts 

The trial court erred in modifying previous orders relating to the 
custody of a child without hearing evidence and finding facts so that 
the appellate court can determine if the modified order is adequately 
supported by competent evidence and is for the best interest of the 
child. 
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APPEAL by respondents from McLelland, District Judge, 
22 December 1969 Session, ORANGE District Court. 

This proceeding was instituted in September 1967 in superior 
court and involves the custody of Larry Thomas Williams 
(Larry). Petitioners (Mr. and Mrs. Williams) are the parents of 
Larry  who was born on 1 March 1960, the fifth child of Mrs. 
Williams and the second child of Mr. Williams. As of 10 March 
1968 Mr. and Mrs. Williams had two children younger than 
Larry. Respondents (Mr. and Mrs. Brewer) are no kin to Mr. 
or  Mrs. FitTilliams but have been their next-door neighbors for 
many years. On 10 July 1962 Mrs. Williams gave birth to her 
seventh child a t  which time Larry began staying with Mr. and 
Mrs. Brewer and has lived with and been supported by the  
Brewers since that  time. 

Following the institution of this proceeding and a hearing, 
Carr, J., on 10 March 1968, entered an order making numerous 
findings of fact and awarding the care, custody and control of 
Larry to Mr. and Mrs. Brewer "for the greater part of the  time" 
but with the provision, among other things, that  Larry be 
permitted to spend one night each week in the home of his 
parents and be with his parents and family on vacation trips and 
the  like not more than fifteen days in any calendar year. Judge 
Carr found as a fact that  Mr. Williams was a disabled veteran 
and unemployed and that  Mrs. Williams was employed. There 
was no appeal from Judge Carr's order. 

On 15 July 1969, by appropriate order, this cause was 
transferred to the District Court Division. On 5 September 1969 
McLelland, District Judge, pursuant to a motion in the cause by 
Mr. and Mrs. Williams, due notice to Mr. and Mrs. Brewer, and 
a hearing, entered an order in which he denied custody to  Mr. 
and Mrs. Williams but made certain modifications in Judge 
C a d s  order including provision that  Larry live with his parents 
during the months of June and August of each year "in order 
to  maintain the child-parent relationship." There was no appeal 
from this order. 

On 11 December 1969 Mr. Williams filed a petition in t h e  
cause alleging that  Mr. Brewer had failed to comply with the 5 
September 1969 order and asked, among other things, tha t  
Larry's exclusive custody and control be awarded to  his parents. 
The Brewers answered the petition and on 22 December 1969 
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District Judge McLelland conducted a further hearing in the 
matter. On 31 December 1969 an order was entered modifying 
previous orders to the extent that Larry would spend from 25 
December 1969 until 31 December 1969 and the months of June, 
July and August of each year with his parents. The Brewers 
appealed from this order. 

N o  counsel for petitioner appellees. 

N e w s o m ,  Graham, S t rayhorn  & Hedrick b y  Ralph  N .  Stray-  
h o r n  and E. C.  Bryson,  Jr., f o r  respondent  appellants. 

Appellants contend that the trial court erred in modifying 
previous orders pertaining to Larry's custody without hearing 
evidence and finding facts on which the appellate court can 
determine if the modified order is adequately supported by 
competent evidence and is for the best interest of the minor 
child. The point is well taken. 

In Crosby v. Crosby, 272 N.C. 235, 158 S.E. 2d 77 (1967), 
in an opinion by Branch, J., we find the following: 

"It is generally recognized that decrees entered by our 
courts in child custody and support matters are impermanent 
in character and are res  judicata of the issue only so long 
as t h e  facts and circumstances r e m a i n  t h e  same as  w h e n  t h e  
decree w a s  rendered. The decree is subject to alteration 
upon a change of circumstances affecting the welfare of the 
child. Thomas  v. Thomas,  248 N.C. 269, 103 S.E. 2d 371; 
Griffin v. G r i f f i n ,  237 N.C. 404, 75 S.E. 2d 133; Neighbors 
v. Neighbors,  236 N.C. 531, 73 S.E. 2d 153. 

The court's findings of fact as to the care and custody of 
children will not be disturbed when supported by competent 
evidence, even though the evidence be conflicting. T y n e r  v. 
T y n e r ,  206 N.C. 776, 175 S.E. 144; I n  R e  Hamilton, 182 N.C. 
44, 108 S.E. 385. 

However, when the court fails to find facts so that this 
Court can determine that the order is adequately supported 
by competent evidence and the welfare of the child sub- 
served, then the order entered thereon must be vacated and 
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the case remanded for detailed findings of fact. Szoicegood 
v. S w i c e g o o d ,  270 N.C. 278 ,  154 S.E. 2d 324." 

In the case before us the record discloses no evidence upon 
which the trial judge based the order appealed from and said 
order contains no findings of fact tending to  show a change of 
circumstances since entry of previous orders to  justify a modifi- 
cation of those orders. For the reasons stated, the order appealed 
from must be vacated and the cause remanded for detailed 
findings of fact based upon competent evidence. 

Error and remanded. 

BROCK and HEDRICK, JJ., concur. 

ROGER RAINES, ADMINISTRATOR OF THE ESTATE OF BENJAMIN LEON 
RAINES, DECEASED V. ST. PAUL F I R E  & MARINE INSURANCE 
COMPANY 

No. 7012DC325 

(Filed 15 July 1970) 

Insurance 5 91- automobile liability policy - accidental shooting in parked 
automobile 

Accidental shooting of automobile passenger by the driver while the 
automobile was  stopped, the engine was off and one door was open does 
not come within the terms of a n  automobile liability policy providing 
coverage f o r  bodily injury and death "caused by  accident and arising 
out of the ownership, maintenance or use of t h e  automobile," there 
being no casual connection between the discharge of the driver's pistol 
and the "ownership, maintenance or use" of the parked automobile. 

APPEAL by plaintiff from H e r r i n g ,  District Judge, 16 
March 1970 Session of the District Court Division of the General 
Court of Justice of CUMBERLAND County. 

This action was tried by Judge Herring upon the following 
facts stipulated by the parties, which we shall employ to state 
the  case: 

On March 31, 1968, Benjamin Leon Raines was negli- 
gently shot and killed by Foster Williams, when Foster 
Williams was playing with a pistoI. Suit was subsequently 



28 I N  THE COURT OF APPEALS [9 

Raines v. Insurance Co. 

brought by plaintiff herein and judgment obtained against 
Foster Williams in the sum of $2500 for the wrongful death 
of said Benjamin Leon Raines. Execution has been issued 
and returned unsatisfied. Prior to the accident resulting in 
Raines' death, Foster Williams, had been driving a car 
belonging to his father, Connie Williams, with pernlission. 
At the time of the accident the car was stopped, engine off 
and one door open. Foster Williams was sitting in the  driver's 
seat, Raines was sitting in the front seat with one Elizabeth 
Watson in his lap. Lizzie Mae Smith was on the  outside of 
the  car talking to the occupants. Foster was playing with 
the gun, there was a sudden movement and the gun went off, 
killing Benjamin Raines. 

At the time of the accident there was in force and effect 
an automobile liability policy issued by the  defendant to 
Connie Williams covering the  automobile involved under the  
provisions of which the defendant agreed 'to pay on behalf 
of the insured all sums which the insured shall become legally 
obligated to pay as damages because of bodily injury . . . 
including death a t  any time resulting therefrom, sustained by 
any person, caused by accident and arising out of the owner- 
ship, maintenance or use of the automobile.' The policy 
provisions included a definition of 'insured' a s  'any person 
using such automobile, provided the  actual use thereof is 
with the permission of the  named insured.' Prior to this 
accident, Foster Williams had been driving said car with the 
'permission' of his father and had with such 'permission' 
driven i t  to the point where the same was parked and the  
accident happened. It is stipulated that  a t  the time of the  
accident, Foster Williams had permission to use the car 
involved." 

The sole question which arises in this case, according to the 
further stipulation of the parties is: 

It is stipulated that  the sole question herein is whether 
o r  not under the terms of the policy provisions the death 
of Benjamin Leon Raines was an  accident 'arising out of 
the . . . use of the automobile' in which he was sitting?" 

Based upon these stipulated facts the following judgment 
was entered: 
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"JUDGMENT (Filed March 19, 1970) 

FACTS 

As stipulated by the parties, reduced to writing and filed 
of record. 

1. That the negligent killing of plaintiff's intestate by 
the defendant's insured operator of an automobile, with a 
pistol which said operator - Foster Williams - was playing 
with, when the automobile, with the owner's permission, 
was driven to the accident scene by said operator, and was 
stopped, with the motor off and one door open, while the 
operator was seated in the driver's seat, and plaintiff's 
intestate was seated in the right front seat, does not 
constitute damage sustained, 'caused by an accident and 
arising out of the . . . use of the automobile', under the 
terms and provisions of the policy of insurance; 

2. That the plaintiff is not entitled to have and recover 
any sum of the defendant. 

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DE- 
CREED that the plaintiff have and recover nothing of the 
defendant and the costs are taxed against the plaintiff. 

This 19th day of March, 1970. 

/s/ D. B. HERRING, JR. 
Judge Presiding" 

Plaintiff appeals, assigning as error the signing of the 
above judgment. 

Bryant, Jones & Johnson, by James M. Johnson for plaintiff 
appellant. 

Anderson, Nimocks & Broadfoot by Henry L. Anderson for  
defendant appellee. 

For the defendant to be obligated to pay the claim of the 
plaintiff here, the injury of the plaintiff's deceased must have 
been, as the insurance contract states, ". . . caused by accident 
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and arising out of the ownership, maintenance or use of the 
automobile." We hold that  the accidental shooting of Benjamin 
Raines, under the facts of this case, did not arise out of the 
ownership, maintenance or use of the automobile which is the 
vehicle insured under the defendant's policy. No casual connec- 
tion between the discharge of the pistol and the "ownership, 
maintenance or use" of the parked automobile was shown, and 
this is required to afford recovery under the policy. See Mason 
v. Celina Mutual, 161 Colo. 442, 423 P. 2d 24 (1967) ; National 
Union Fire Ins. Co. v. Bruecks, 179 Neb. 642, 139 N.W. 2d 821 
(1966). Whisnant v. Insurance Co., 264 N.C. 303,141 S.E. 2d 502 
(1965) and Williams v. Insurance Co., 269 N.C. 235, 152 S.E. 2d 
102 (1967) are factually distinguishable and a casual connection 
was shown. 

Judgment was properly entered for the defendant in this 
case. 

Affirmed. 

PARKER and VAUGHN, JJ., concur. 

BEN WILLIAM POMPEY v. EDA SIGMON HYDER 

No. 7027SC382 

(Filed 15 July 1970) 

1. Automobiles § 62- striking pedestrian a t  intersection - sufficiency 
of evidence 

In this action for personal injuries received when plaintiff 
pedestrian was struck by defendant's left-turning automobile a t  an 
intersection, defendant's motion for a directed verdict was properly 
denied where plaintiff's evidence tended to show that plaintiff was 
crossing the street within an unmarked crosswalk a t  the intersection 
when he was struck by defendant's automobile, and that defendant 
failed to keep a proper lookout and failed to yield the right-of-way to 
plaintiff. 

2. Rules of Civil Procedure § 50- directed verdict on ground of contribu- 
tory negligence 

Motion for a directed verdict on the ground of contributory 
negligence should be allowed only when plaintiff's evidence, considered 
in the light most favorable to him, so clearly establishes his own 
negligence as  one of the proximate causes of his injuries that no 
other reasonable inference might be drawn therefrom. Rule of Civil 
Procedure No. 50. 
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3. Butomobiles $5 62, 83- contributory negligence of pedestrian - jury 
question 

Even if the evidence of plaintiff pedestrian showed that  he was 
crossing the street a t  an angle and not within an unmarked crosswalk 
when he was struck a t  an intersection by defendant's left-turning 
automobile, defendant's motion for directed verdict was properly 
denied where there was evidence from which the jury could find that 
defendant failed to use due care to avoid colliding with plaintiff in 
violation of G.S. 20-174(e), a pedestrian's failure to yield the 
right-of-way not being contributory negligence per se but being 
evidence of negligence to be considered with other evidence in the 
case. 

APPEAL by plaintiff from Falls, J., 19 February 1970 
Session, CLEVELAND Superior Court. 

This is an action brought by a pedestrian against a motorist. 
At the conclusion of plaintiff's evidence defendant moved for 
a directed verdict as provided by Rule 50 of the Rules of Civil 
Procedure on the grounds that plaintiff had failed to show 
negligence on the part of defendant and that plaintiff was 
negligent as a matter of law. The evidence most favorable to 
plaintiff is summarized as follows. 

The accident occurred on 9 December 1965 about 6:45 a.m., 
before dawn, a t  the intersection of First Street, S.W., and First 
Avenue, S.W., in the City of Hickory, North Carolina. R r s t  
Street, S.W., runs in a north-south direction, and First Avenue, 
S.W., runs in an east-west direction. There was a traffic control 
light located in the center of the intersection. There was a Smile 
Service Station located in the southwest quadrant of the inter- 
section and the Burns Building in the southeast quadrant of the 
intersection on the southside of First Avenue, S.W. The defend- 
ant was operating her 1965 Chevrolet automobile with her head- 
lights on in a westerly direction along First Avenue, S.W., and ap- 
proached the intersection from the east. The defendant made a 
left turn (south) into First Street, S.W., and struck the plaintiff 
who was crossing First Street, S.W. At the time the plaintiff 
was struck the traffic light a t  the intersection was green for 
westbound traffic, the direction in which the defendant was 
traveling prior to her turn; and the light was red for north and 
southbound traffic on First Street, S.W., the street which 
plaintiff was crossing. The plaintiff, before leaving the corner 
on the east side and starting across the street, observed that 
there was no traffic approaching and that the light was favorable 
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to him. He looked again when he reached the center of the 
street and saw no cars approaching. Between the center of First 
Street, S.W., and the west curb thereof he was struck by the 
defendant's automobile. An eyewitness stated that  plaintiff 
was struck when he was about five feet from the west side of 
the street. The defendant stated to the investigating officer 
that  she did not see the plaintiff until the time of the impact. 
She never sounded her horn. 

The sidewalk on the  southside of First Avenue, S.W., as i t  
intersects the east side of First Street, S.W., is unpaved and 
very narrow. The Burns Building comes within three feet of the 
street. A driveway a t  the  Smile Service Station is located on 
the west side of First Street, S.W., about five feet from the 
intersection with First Avenue, S.W. Between the driveway and 
the  street there is a transformer pole and sign. Although plaintiff 
had not completed his crossing, he intended to  go to the  driveway 
"to catch the sidewalk rather than walk around the transformer." 
The left front fender of defendant's automobile struck plaintiff 
who was injured as a result of the collision. 

Defendant's motion for a directed verdict against plaintiff 
was allowed and plaintiff appealed. 

Hamrick, Mauney and Flozoers by Fred A. Flowers for 
plaintiff appellant. 

Kennedy, Kennedy and Church by Michael S. Kennedy for 
defendant appellee. 

[I, 21 The only question on the appeal is whether plaintiff's 
evidence, taken in the light most favorable to him and giving to 
i t  the benefit of every reasonable inference which can be drawn 
therefrom was sufficient to withstand defendant's motion for  
a directed verdict. VC7e hold that  i t  was. The jury could reasonably 
have found, among other things, that  plaintiff was struck by 
defendant's car while he was crossing First  Street, S.W., within 
an  unmarked crosswalk a t  an  intersection, that  defendant failed 
to keep a proper lookout and failed to yield the right-of-way to 
plaintiff as required by law. These and other permissible findings 
and inferences would support a jury verdict for plaintiff. Wag- 
oner v. Butcher, 6 N.C. App. 221, 170 S.E. 2d 151. Nor was the 
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motion properly allowed on the ground that plaintiff was negli- 
gent as a matter of law. This would have been proper only if 
plaintiff's evidence, considered in the light most favorable to 
him, so clearly established his own negligence as one of the 
proximate causes of his injuries that no other reasonable infer- 
ence might be drawn therefrom. Bowen v. Gardner, 275 N.C. 363, 
168 S.E. 2d 47. Carter v. Murray, 7 N.C. App. 171, 171 S.E. 
2d 810. 

[3] Even if defendant were correct in her contention that 
plaintiff's evidence showed that plaintiff was crossing the street 
a t  an angle and not in an unmarked crosswalk at  the intersection, 
the case would still have been one for the jury. There was 
evidence from which the jury could find that defendant motorist 
failed to use due care to avoid colliding with the plaintiff 
pedestrian as required by law. G.S. 20-B'74(e). A pedestrian's 
failure to yield the right-of-way is not contributory negligence 
per se, but rather it is evidence of negligence to be considered 
with other evidence in the case in determining whether the 
pedestrian is chargeable with negligence which proximately 
caused, or contributed to, his injury. Bank v. Phillips, 236 N.C. 
470, 73 S.E. 2d 323. 

Reversed. 

CAMPBELL and BRITT, JJ., concur. 

LOIS LENNON EESANE AND HUSBAND, TIIURMAN LESANE, AND 
SWANNIE WILLARD LENNON, ALSO KNOWN AS SWANNIE LEN- 
NON GOWANS, SEPARATED V. REASE S. CHANDLER, FORMERLY 
REASE S. LENNON, AND HUSBAND, MR. SAM CHANDLER 

No. 7013SC223 

(Filed 15 July 1970) 

1. Wills 99 2, 55- dispositive words - "bequeath" 
The dispositive word "bequeath" is sufficient to include both 

personalty and realty. 

2. Wills 3 55- definition of "estate" - technical and ordinary meanings 
In its technical sense, "estate" refers to the degree, quantity, 

nature and extent of a person's interest in land; in its ordinary usage, 
"estate" embraces a testator's entire property, real and personal. 
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3. Wills Q 55- devise of "Personal Estate" - conveyance of realty 
The words "Personal Estate'' as used in the residuary clause of 

a will are held sufficient to pass testator's real estate to his second 
wife. 

4. Wills fjfj 28, 30- ambiguous will - presumption against intestacy 
Where the will was ambiguous as to whether real property of the 

testator would pass under the phrase "Personal Estate,'' the presumption 
against partial intestacy is applicable. 

5. Wills Q 30- presumption against intestacy 
The law presumes that when a man who is capable of doing so 

undertakes to make a will, he does not intend to die intestate as  to any 
part of his property. 

6. Wills fj 30- presumption against intestacy 
The presumption against intestacy means that  where a will is 

susceptible to two reasonable constructions, one disposing of all of 
testator's property, and the other leaving part  of the property undis- 
posed of, the former construction will be adopted and the latter 
rejected. 

7. Wills Q 52- construction of residuary clause 
A residuary clause should be construed so as  to  prevent an intes- 

tacy as to any part of the testator's estate, unless there is an apparent 
intent to the contrary, plainly and unequivocally expressed in the 
writing. 

APPEAL by petitioners from Canadq, J., 15 December 1969 
Civil Session, COLUMBUS Superior Court. 

Petitioners instituted this proceeding for partition of a tract 
of land. Respondents filed an answer denying that the parties 
were tenants in common and alleging that the respondent Rease 
S. Chandler (Mrs. Chandler) was the sole owner of the subject 
property. The parties waived jury trial and agreed that the 
presiding judge should try the issues of fact and law. 

It was stipulated by pretrial order that Russell Lennon a t  
the time of his death in 1965 was seized in fee of the subject Iand 
and that Mrs. Chandler is his surviving widow and the petitioners 
Lois Lennon Lesane and Swannie Willard Lennon are his daugh- 
ters and only children. It was stipulated during the trial that 
respondents' Exhibit No. 1 was his Last Will and Testament; 
the pertinent provisions are as  follows: 

"Second: I gave and bequethe [sic] to my Daughters Swanie 
and Lois, the sum of Five Dollars each, and to my former 
wife, Marie Lennon, I give and bequeath the sum of One 
($1.00) only. 



N.C.App.1 SPRING SESSION 1970 3 5 

Lesane v. Chandler 

Third: I give and bequeath unto my present wife Rease 
Lennon, absolute and unconditional, all of my personal 
property and Estate, of every character and description, 
wherever situate, being the residue of my personal Estate, 
subject only to my debts and the bequests mentioned in the 
Second paragraph hereof, all of my real property having 
been heretofore disposed of by Conveyances thereof. 
Fourth: Unto my present Wife, Rease Lennon, I give and 
bequeath all the rest and residue of my Personal Estate, 
unconditionally. 
Fifth: I hereby constitute and appoint my present Wife, 
Rease Lennon, Executrix of my Estate, to all intents and 
purposes, to duly execute this my last Will and Testament, 
without giving Bond." 
No conveyance of the real estate other than by the will was 

shown. The court held that the will devised the subject real 
estate to Mrs. Chandler. Petitioners appealed. 

R. H. Burns, Jr., for petitioner appellants. 
J. B. Eure for respondent. appellees. 

Did Russell Lennon die intestate as to the lands in contro- 
versy? Construing the instrument in light of the following 
propositions, we conclude that he did not. 
[I] 1. The dispositive word "bequeath" is sufficient to include 
both personalty and realty. Case v. Biberstein, 207 N.C. 514, 177 
S.E. 802. 

[2] 2. In its technical sense, "estate" refers to the degree, 
quantity, nature and extent of a person's interest in land. Nich- 
olsor~ Cow. v. Ferguson, 114 Okla. 16, 243 P. 195. In its ordinary 
usage, "estate" embraces a testator's entire property, real and 
personal. See Trust Co. v. Wolfe, 243 N.C. 469, 91 S.E. 2d 
246. 

[3] 3. The words "personal estate" used in item four are 
sufficient to pass realty where such is the testator's intention 
as  determined according to the applicable rules of construction. 
Caracci v. Lillard, 7 111. 2d 382, 130 N.E. 2d 514; Davisson v. 
Sparrow, 97 Ohio App. 117, 97 N.E. 2d 694. 

[4, 51 4. The phraseology of the will is ambiguous or uncer- 
tain, so the presumption against partial intestacy as a rule of 
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construction is applicable. "The law presumes that when a man 
who is capable of doing so undertakes to make a will, he does 
not intend to die intestate as to any part of his property." 
Case v. Biberstein, supra. 

[el 5. The presumption against intestacy means that "where 
a will is susceptible to two reasonable constructions, one dispos- 
ing of all of testator's property, and the other leaving part of 
the property undisposed of, the former construction will be 
adopted and the latter rejected * * *." Holmes v. York, 203 N.C. 
709, 166 S.E. 889. 

6. Testamentary recognition of the petitioners in item two 
coupled with their omission from the residuary clause indicates 
an intention to make a specific, limited bequest to them, and this 
bequest was made. 

[n 7. Item four is a residuary clause, and as such should be 
construed "so as to prevent an intestacy as to any part of the 
testator's estate, unIess there is an apparent intent to the 
contrary, plainly and unequivocally expressed in the writing." 
Faison v. Middleton, 171 N.C. 170, 88 S.E. 141. The writing 
contains no such apparent intent. 

The judgment of the superior court is 

Affirmed. 

BROCK and HEDRICK, JJ., concur. 

J O H N  R O S S  H O F F M A N ,  S R .  v. G L E N D A  A G N E S  B R O W N  AND 
RALPH ROY BROWN 

1 

No. 7023SC309 

(Filed 15 July 1970) 

1. Damages 59 13, 16- error relating to damages - failure of jury to 
reach that issue 

Error by the court, if any, in striking testimony relating to damages 
and in instructing the jury as to damages was harmless where the issue 
of damages was not reached by the jury. 

2. Automobiles § 90- instructions - defining negligence - violation of 
safety statute 

The trial court did not fail to instruct the jury as  to the legal 
meaning of negligence and did not fail to explain to the jury that the 
violation of a safety statute would be negligence. 
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3. Rules of Civil Procedure 5 51- instructions - application of law to 
evidence 

In this automobile accident case, the trial court adequately reviewed 
the evidence and declared and explained the law arising thereon in 
substantial compliance with Rule of Civil Procedure No. 51. 

4. Trial 3 51- refusal to set aside verdict - appellate review 
Denial of a motion to set aside the verdict as  being contrary to  

the greater weight of the evidence is not reviewable on appeal absent 
2 showing of abuse of discretion. 

BROCK and BRITT, JJ., concurring in result. 

APPEAL from Ragsdale, J., January 1970 Civil Session, 
WILKES County Superior Court. 

This action was instituted to recover damages for personal 
injuries allegedly sustained as the result of an autoanobi'ie 
accident on 15 October 1965. The plaintiff alleged that on the 
above date he was traveling South on U. S. Highway 21 in 
Wilkes County when the defendant, Glenda Agnes Brown, entered 
the highway from a private driveway on the East side of the 
highway causing a collision with the plaintiff. In his complaint, 
the plaintiff alleged that the defendant was negligent when she 
drove her automobile into the public highway from a private 
driveway without yielding the right-of-way; that she failed to 
keep a proper lookout to ascertain whether other vehicles were 
traveling on the public highway; that she failed to ascertain 
whether her movement into the highway could be made in safety, 
and that she entered the highway without stopping. In her 
answer the defendant alleged that she was not negligent in any 
manner and that the injuries sustained by the plaintiff were 
the result of his own negligence. 

At  the trial of the matter both sides presented evidence 
to support their allegations. At the conclusion of the presentation 
of the evidence the court submitted the issues of the defendant's 
negligence and plaintiff's damages to the jury. The jury answered 
the issue of negligence in favor of the defendant and from the 
judgment entered thereon the plaintiff appealed, assigning 
error. 

Moore and Rousseau, by Julius A. Rousseau, Jr., for plain- 
tiff appellant. 

Hayes and Hayes, by Kyle Hayes, for defendant appellee. 
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[I] The appellant assigns as error the action of the trial court 
in striking testimony of Mrs. Hoffman and the supplementary 
testimony of Mr. Hoffman relating to damages which resulted 
from a decline in profits from their oil business following the 
collision with the defendant. They further argue that the court, 
in its charge to the jury, erroneously expressed an opinion in 
violation of G.S. 1A-1, Rule 51, Rules of Civil Procedure, when 
the court instructed the jury that damages could not be awarded 
for loss of profits from the oil business and that they would not 
consider the testimony of Mr. and Mrs. Hoffman concerning this 
loss. This assignment of error is not sustained for the record 
clearly reveals that the testimony stricken and the instruction 
complained of related solely to the issue of damages which was 
not reached and considered by the jury. 

[2] The appellant contends that the court below erred in that 
i t  failed to instruct the jury as to the legal meaning of negligence, 
and particularly that the court failed to explain to the jury that 
the violation of a safety statute would be negligence. The court, 
in defining negligence, among other things, stated that negli- 
gence is the doing of a thing which a reasonably prudent person, 
under similar circumstances, would not do, or the failure to do 
something that a reasonably prudent person would do under the 
same or similar circumstances, and that the test is what a 
reasonably prudent person would or would not do under the 
same or similar circumstances. Moreover, the court did in fact 
charge the jury that the violation of a statute which has been 
enacted for the public safety in the State of North Carolina by 
the General Assembly is negligence per se. This assignment of 
error is overruled. 

[a] The appellant contends that the court committed error in 
its charge to the jury by failing to declare and explain the law 
arising on the evidence as to all substantial features of the case. 
G.S. 1A-1, Rule 51, Rules of Civil Procedure, provides that the 
judge ". . . shall declare and explain the law arising on the 
evidence given in the case." This rule further provides that 
the judge does not have to state the evidence except to the 
extent necessary to explain the application of the law thereto. 
When the charge in the present case is considered as a whole it 
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i s  evident that the court adequately reviewed the evidence and 
declared and explained the law arising thereon in substantial 
compliance with the rule. 

[4] Finally, the appellant contends that the court committed 
error in denying his motion to set the verdict aside as being 
contrary to the greater weight of the evidence. No abuse of 
discretion on the part  of the judge is apparent in the present 
case; therefore, the action of the judge is not reviewable on 
appeal. Goldston v. Chambers, 272 N.C. 53, 157 S.E. 2d 676 
(1967). 

After a careful consideration of the assignments of error 
brought forward on this appeal by the plaintiff, i t  is our opinion 
that no prejudicial error was committed in the trial below. 

No error. 

BROCK and BRITT, JJ., concurring in the result. 

DOROTHY M. WRENN v. HERBERT G. WATERS 

No. 7010SC232 

(Filed 15 July 1970) 

1. Automobiles IJ 19- entering intersection on green light - applicable 
law 

An instruction that a driver entering an  intersection on a green 
light must exercise the care that  a reasonably prudent person would 
exercise under the circumstances, taking into consideration the possi- 
bility that someone might come into the intersection in violation of the 
red light, held without error. 

2. Automobiles 5 19- duty of motorist approaching intersection controlled 
by automatic signals 

A motorist approaching an intersection controlled by automatic 
traffic signals is  not relieved of the legal duty to maintain a proper 
lookout to ascertain the traffic conditions and whether there are other 
persons or vehicles within the intersection. 

3. Appeal and Error IJ 50; Negligence g 38- instruction on contributory 
negligence - burden of proof - harmless error 

An inadvertent instruction on contributory negligence that  the 
plaintiff had the burden to satisfy the jury that  her negligence was 
one of the proximate causes of her injuries, held not prejudicial to 
the plaintiff, where the trial court in other portions of the charge 
correctly placed the burden of proof on the defendant. 
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APPEAL from Carr, J., December 1969 Civil Term, WAKE 
Superior Court. 

This is a civil action instituted by the plaintiff, Dorothy M. 
Wrenn, to recover for personal injuries sustained on 24 Sep- 
tember 1968 as the result of a collision between automobiles 
driven by plaintiff and defendant, Herbert G. Waters. The 
evidence a t  the trial tended to show the facts to be as follows: 
On 24 September 1968 the plaintiff was traveling in a westerly 
direction on New Bern Avenue in the City of Raleigh, North 
Carolina. At this same time the defendant was approaching 
New Bern Avenue from the south on Tarboro Road, New Bern 
Avenue is a major traffic artery for the City of Raleigh and a t  
the point where the collision occurred there are five traffic 
lanes with three of the lanes being used for westbound traffic. 
The two motor vehicles collided in the intersection. There was 
evidence that each driver entered the intersection on a green 
traffic light. 

The case was submitted to the jury on the issues of negli- 
gence, contributory negligence and damages. The jury found 
that the plaintiff was guilty of contributory negligence, and 
from the judgment entered on the verdict, the plaintiff appealed. 

Smjth, Leach, Anderson and Dowett, and Hollowell and 
Ragsdale, by William L. Ragsdale, for the plaintif appellant. 

Teague, Johnson, Patterso%, Dilthey and Clay, by Ronald 
C. Dilthey, for the defendant appellee. 

All of the appellant's assignments of error relate to the 
judge's instructions to the jury on the issue of contributory 
negligence. 

[I] First, the appellant contends that the court failed to prop- 
erly instruct the jury as to the legal duty of a motorist entering 
an intersection on a green light. 

In this respect, Judge Carr instructed the jury as follows: 
"The law requires a driver to exercise due care in entering 
an intersection, even though she is entering on the green 
light. She must exercise the care that a reasonably prudent 
person would exercise, under the circumstances, taking into 
consideration the possibility that someone might come in the 
intersection in violation of the rule, coming in the inter- 
section on the red light." 
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[21 In North Carolina a motorist approaching an intersection 
which is controlled by automatic traffic control signals is not 
relieved of the legal duty to maintain a proper lookout to ascer- 
tain the traffic conditions and whether there are other persons 
or vehicles within the intersection. Beatty v. Bowden, 257 N.C. 
736, 127 S.E. 2d 504 (1962) ; Cox v. Freight Lines, 236 N.C. 72, 
72 S.E. 2d 25 (1952). This assignment of error is overruled. 

[3] Finally, the appellant contends that the court failed to 
properly and adequately define contributory negligence and 
proximate cause, that the court placed unequal stress on the 
contentions of the defendant, and that the court committed 
prejudicial error when it instructed the jury that the burden 
was on the plaintiff to satisfy the jury that her negligence was 
one of the proximate causes of her injuries. These contentions 
are without merit. The record is clear that when Judge Carr 
began to instruct the jury on this issue he stated in precise 
language that the burden of proof rested on the defendant to 
show the negligence of the plaintiff. Just prior to making that 
statement he began by instructing the jury that the defendant 
was charged with showing the plaintiff's negligence by the great- 
e r  weight of the evidence. Finally, in concluding his instructions 
to the jury he again repeated that the defendant had to prove 
the plaintiff's negligence by the greater weight of the evidence. 
It is apparent from the foregoing that Judge Carr inadvertently 
substituted the plaintiff for the defendant in that portion of the 
charge complained of. In view of the other portions of the 
charge which correctly placed the burden of proof on the issue 
of contributory negligence on the defendant, we do not believe 
that the plaintiff could have been prejudiced by the instruction. 

When the charge is considered contextually, it is clear that 
the court properly and adequately defined contributory negli- 
gence and proximate cause as it related to the second issue. We 
do not find that the court placed unequal stress on the contentions 
of either party, and that the court did in fact declare and ex- 
plain the law arising on the evidence. 

We have reviewed the court's charge to the jury in the 
light of the appellant's assignments of error, and i t  is our opin- 
ion that the plaintiff had a fair trial free from prejudicial error. 

No error. 

BROCK and BRITT, JJ., concur. 
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STATE OF NORTH CAROLINA v. ROBERT LEE HEARNS 

No. 7018SC390 

(Filed 15 July 1970) 

1. Criminal Law 3 172; Assault and Battery § 15- erroneous instructions 
- error cured by verdict 

Any error in instructing the jury as to defendant's guilt or inno- 
cence of felonious assault under G.S. 14-32(a) was cured by the jury's 
verdict which found defendant guilty of the lesser included offense 
described in G.S. 14-32(b). 

2. Assault and Battery 3 15- instructions - self-defense - apparent 
necessity 

In a felonious assault prosecution undler G.S. 14-32(a), an instruc- 
tion on self-defense that the defendant could use no more force than 
was reasonably necessary in defending himself is erroneous in omitting 
the el~ement of apparent necessity, and the error is not cured by correct 
instructions on this point in other portions of the charge. 

APPEAL by defendant from Crissman, J., 23 February 1970 
Criminal Session of GUILFORD Superior Court. 

Defendant was charged in a bill of indictment with felon- 
ious assault upon Alvis Wayne Fewell with a deadly weapon 
with intent to kill inflicting serious injuries, a violation of G.S. 
14-32(a). The jury found defendant guilty of assault with a 
deadly weapon inflicting serious injury, a violation of G.S. 
14-32(b). From judgment of imprisonment for a term of not 
less than three nor more than five years, defendant appealed. 

Attorney General Robert Morgan and Assistant Attorney 
General Eugene A. Smi th  for the State. 

Public Defender Wallace C. Harrelson and Assistant Public 
Defender D. Lamar Dowda for defendant appellant. 

Section 2 of Chaper 602 of the 1969 Session Laws, which 
became effective upon ratification on 27 May 1969, rewrote G.S. 
14-32 to read as  follows : 

"G.S. 14-32. Assault w i th  a deadly weapon or firearm 
wi th  intent to kill or inflicting serious injury; punishments. 
(a) Any person who assaults another person with a firearm 
or other deadly weapon of any kind with intent to kill and 
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inflict serious injury is guilty of a felony punishable under 
G.S. 14-2. 

"(b) Any person who assaults another person with a 
firearm or other deadly weapon p e r  se and inflicts serious 
injury is guilty of a felony punishable by a fine or imprison,- 
ment for not more than five (5) years, or both such fine and 
imprisonment. 

"(c) Any person who assaults another person with a 
firearm with intent to kill is guilty of a felony punishable 
by a fine or imprisonment for not more than five (5) years, 
or both such fine and imprisonment.'' 

The offense for which defendant was tried and convicted 
occurred on 10 June 1969, and the rewritten statute applies to 
this case. 

It is unnecessary to review the evidence. When considered 
in the light most favorable to the State, it was sufficient to sup- 
port a verdict of guilty under any of the subsections of the 
rewritten statute. When considered in the light most favorable 
to defendant, i t  was sufficient to require appropriate instructions 
as to defendant's right of self-defense. 

[I] Appellant assigns as error certain portions of the court's 
charge to the jury which related to the issue of defendant's 
guilt or innocence of the offense described in G.S. 14-32(a). 
While some of these appear to have merit, any errors in this 
regard were cured and rendered non-prejudicial by the jury's 
verdict which did not find defendant guilty of the offense de- 
scribed in G.S. 14-32(a) but only of the lesser included offense 
described in G.S. 14-32 (b) . 
[2] Appellant assigns as error the following portion of the 
court's charge which related to the issue of defendant's guilt or 
innocence of the offense described in G.S. 14-32(b) : 

"Now, members of the jury, . . . if you are satisfied from 
the evidence beyond a reasonable doubt that he (the de- 
fendant) assaulted this man, Alvis Wayne Fewell; that he 
did so with a deadly weapon; that he did so with his pistol; 
and inflicted serious injury, then it would be your duty to 
find him guilty of that charge, unless you are satisfied by 
the evidence that he had a right to defend himself and that 
he used n o  nzore fo rce  than necessary in defend ing himself." 
(Emphasis added.) 
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This instruction is erroneous in that the jury was told that 
defendant could use no more force than necessary in defending 
himself. "The law is that the defendant could use such force as 
was reasonably necessary or apparently necessary." State v. 
Hardee, 3 N.C. App. 426, 165 S.E. 2d 43. "Or, to put i t  another 
way, one may fight in self-defense and may use more force than 
is actually necessaly to prevent death or great bodily harm, if 
he believes i t  to be necessary and has a reasonable ground for 
the belief." State v. F~an~eis ,  252 N.C. 57, 112 S.E. 2d 756. The 
error noted was not cured because the court correctly in- 
structed the jury in other portions of the charge. State u. 
Jennings, 276 N.C. 157, 171 S.E. 2d 447. 

It is not necessary to rule on other assignments of error 
since the questions raised may not recur in a new trial. For the 
error indicated, defendant is entitled to a 

New trial. 

MALLARD, C. J., and HEDRICK, J., concur. 

STATE OF NORTH CAROLINA v. GREGORY FRAZIER 

No. 708SC373 

(Filed 15 July 1970) 

1. Burglary and Unlawful Breakings § 6; Larceny $ 8- "recent posses4on" 
doctrine - identity of goods stolen - instructions 

In prosecutions for felonious breaking and entering and for 
larceny, the trial court's instruction on the inference of guilt arising 
from possession of recently stolen property was prejudicially erroneous 
in failing to require the jury to find that  the watches found on 
defendant's person and the clocks and other property found in his 
residence were the same watches, clocks, and property stolen from a 
building supply company. 

2. Larceny 8 5- inference arising from possession of recently stolen 
property - identity of property 

The inference of guilt arising from the possession of recently 
stolen property does not apply until the identity of the property is  
established. 

APPEAL by defendant from Burgwyn, J., 15 December 1969 
Special Criminal Session of LENOIR Superior Court. 
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Defendant was tried upon his plea of not guilty to a bill of 
indictment charging him with the crimes of felonious breaking 
and entering, larceny, and receiving. The State presented the 
testimony of the manager of Kinston Building Supply Company, 
who testified that on the morning of 4 November 1969 he found 
that the store premises had been broken into and certain articles 
of personal property, including a number of watches and clocks, 
had been removed. The State also presented the testimony of a 
police officer who testified that a t  approximately 3:00 p.m. on 
the same date he had arrested the defendant for larceny of the 
watches, and upon searching him, found nine watches on his 
person. The officer also testified that he had subsequently search- 
ed defendant's house with defendant's permission, and had dis- 
covered clocks under a couch in the living room and other 
articles of personal property similar to those which had been 
removed from the premises of Kinston Building Supply Com- 
pany elsewhere in the house. The officer also testified that he 
had questioned the defendant after warning him of his consti- 
tutional rights, and that the defendant had a t  first stated that 
he had found the watches in a bag beside the railroad track, but 
that subsequently defendant had admitted that he had broken 
into the Kinston Building Supply Company and had taken the 
watches and clocks therefrom. 

Defendant, testifying in his own defense, denied the break- 
ing and entering and larceny, and testified that the watches and 
clocks had been delivered to him by two friends, who had asked 
him to sell them for them. He admitted that he had confessed to 
the officer, but stated he did so only because he became angry 
a t  being accused of other offenses. 

The jury found defendant guilty of breaking and entering 
and larceny, and from judgment on the verdict imposing active 
prison sentence of not less than five nor more than seven years, 
defendant appealed. 

Attorney General Robert Morgan and Trial Attorneys 
Charles M.  Hensey and Claude W.  Harris for the State. 

F. Fred Cheek, Jr., for defendant appellant. 

[I, 21 The court's charge contained an instruction on the 
inference of guilt arising from possession of recently stolen 
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property. In this connection the court failed to require the jury 
to find from the evidence and beyond a reasonable doubt that 
the watches found on defendant's person and the clocks and 
other property found in his residence were the same watches, 
clocks and property stolen from the premises of Kinston Building 
Supply Company. The inference of guilt arising from the pos- 
session of recently stolen property does not apply until the 
identity of the property is established. State v. Jackson, 274 
N.C. 594, 164 S.E. 2d 369. 

While there was ample evidence in this case from which the 
jury could have found the identity of the property involved, for 
the failure of the judge to require the State to carry the burden 
of showing the identity of the stolen property, the defendant is 
entitled to a 

New trial. 

CAMPBELL and VAUGHN, JJ., concur. 

STATE OF NORTH CAROLINA v. ROBERT LEE ARTIS 

No. 706SC354 

(Filed 15 July 1970) 

1. Criminal Law §§ 102, 116- failure of defendant to testify - argument 
by defense counsel - instructions by court 

In this prosecution for common law robbery, the trial court 
properly refused to allow defendant's attorney to argue to the jury 
the failure of defendant to testify and properly instructed the jury 
with respect to defendant's right to elect not to testify and that  no 
unfavorable inference could be drawn from his failure to testify. 

2. Criminal Law §§ 114, 117- instructions - prior conviction of prase- 
cuting witness - credibility of defendant 

The trial court did not express an opinion on the credibility of 
the defendant by its instruction that evidence that  the prosecuting 
witness had been previously convicted of a criminal offense was to 
be considered for the purpose of impeaching the credibility of the 
witness and that  the testimony of each witness was to be given such 
weight and credibility as the jury might think i t  should be given. 

APPEAL by defendant from Cohoon, J., February 1970 
Session of Superior Court of EERTIE County. 



N.C.App.1 SPRING SESSION 1970 47 

State v. Artis 

Defendant was charged with common law robbery, entered 
a plea of not guilty, and was found "guilty as charged" by the 
jury. From judgment entered on the verdict, defendant appealed. 
He was represented a t  trial by privately retained counsel. Upon 
a determination of indigency, defendant was allowed to appeal 
in forma pauperis and the same counsel was appointed to prose- 
cute his appeal. 

Attorney General Robert Morgan by Deputy Attorney Gen- 
eral Harrison Lewis and Staff Attorney Carlos W. Murray, Jr., 
for  the State. 

A. B. Harrington, Jr., for defendcmt appellant. 

[I] Defendant's first assignment of error is directed to the 
failure of the court to allow his motions for nonsuit. In his brief, 
defendant candidly concedes that the evidence was sufficient to 
submit the case to the jury. We agree. 

Defendant did not testify a t  the trial. We quote from the 
record on appeal: 

"In his argument to the jury, Attorney Harringtsn, for the 
defendant Artis, in his address to the jury, proceeded to 
argue relative to the defendant not taking the stand, a t  which 
time the court interrupted and advised him that neither the 
defendant's attorney nor the State had the right to go into 
the fact or failure of the defendant to take the stand, and 
that the court would instruct the jury as to this. Attorney 
Harrington objected and excepted. EXCEPTION NO. 3." 

We are not given the benefit of enlightenment as to what de- 
fendant's counsel said or what the court said. In State v. Bovend- 
er, 233 N.C. 683, 65 S.E. 2d 323 (1951), the right of counsel for 
defendant to argue to the jury the failure of defendant to 
testify was discussed a t  length. There defendant's counsel had 
stated in his argument that "the law says no man has to take the 
witness stand." The Court noted that 

"While the mere statement by defendants' counsel that the 
law says no man has to take the witness stand would seem 
to be unobjectionable, i t  is obvious that further comment 
or explanation might have been violative of the rule estab- 
lished by the decisions of this Court. Furthermore, i t  was the 
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duty of the presiding judge by prompt action to prevent in- 
fringement of this rule and to require obedience to his ruling, 
though he should be careful that  nothing be said or done 
which would be calculated unduly to prejudice the defendants. 
S. v. Howley,  220 N.C. 113, 16 S.E. 2d 705." 

In his charge to the jury the court properly instructed the 
jury with respect to defendant's right to elect not to testify and 
to rely on what he contended to be the weakness of the State's 
case and, further, that no unfavorable inference could be drawn 
from his failure to testify. This assignment of error is overruled. 

[2] Defendant's third assignment of error is directed to the 
charge of the court. The portion of the instructions about which 
defendant complains has to do with the credibility of witnesses. 
The evidence was that  the prosecuti.ilg wi tness  had been previous- 
ly convicted of a criminal offense. The court summarized that  
evidence and instructed the jury that  i t  was to be considered for 
the purpose of impeaching the credibility of the witness - as  
to whether he will tell the truth on the theory that a person who 
has no prior conviction is more likely to tell the truth than one 
who has prior convictions, with the further admonition that 
i t  is to be considered in the light of the convictions themselves, 
and the testimony of each witness is to be given such weight and 
credibility as  the jury might think i t  should be given. Defendant 
cites no authority for his contention that  this portion of the 
charge suggested an opinion by the court on the credibility of 
the de fendant .  We fail to see how defendant could have been 
prejudiced thereby. This assignment of error is overruled. 

Defendant's remaining assignments of error are formal 
and do not require discussion. They are overruled. 

No error. 

MALLARD, C.J., and GRAHAM, J., concur. 
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STATE OF NORTH CAROLINA v. ERVIN MAYO, JR. 

No. 702SC381 

(Filed 15 July 1970) 

1. Criminal Law $8 104, 106- motion for nonsuit - consideration and 
sufficiency of evidence 

In passing upon a motion for nonsuit in a criminal case, the court 
must consider the evidence in the light most favorable to the State 
and give the State the benefit of every reasonable inference which 
may be legitimately drawn therefrom; if there is  substantial evidence, 
whether direct, circumstantial, or both, of all material elements of the 
offense charged, the motion for nonsuit should be denied. 

2. Bills and Notes 8 22- issuing worthless check - insufficient credit 
with bank - sufficiency of evidence 

In  this prosecution for issuing a worthless check, the State's 
evidence was sufficient to carry the burden of proving that  defendant 
had no credit with the drawee bank with which to pay the check on 
presentation, although there was no affirmative testimony to that  
effect, where it showed that  payment was refused when the check 
was presented to the drawee bank, that there never were sufficient 
funds in the account to  honor the check, and that  defendant knew the 
check was "no good," since a legitimate inference may be drawn 
from the evidence that had defendant had sufficient funds on deposit 
or a credit arrangement with the drawee bank the check would have 
been paid upon presentation. 

APPEAL by defendant from James, J., 16 March 1970 Session, 
BEAUFORT Superior Court. 

During 1968 and part of 1969 defendant operated a Sunoco 
Service Station in Washington, North Carolina. Milan J. 
Muzinich, owner of Washington Tire Company, provided defend- 
ant  with a stock of tires for which defendant would pay as the 
tires were sold. Muzinich made periodic inventory checks to 
determine the number of tires sold and the amount owed by 
defendant. 

On 11 March 1969, Muzinich made an inventory check and 
i t  was agreed between him and defendant that defendant owed 
$465.03 for tires sold. Defendant wrote a check for $465.03 
payable to Washington Tire Company and delivered it  to 
Muzinich. A day or two later Muzinich presented the check to 
the Washington branch of Wachovia Bank and Trust Company, 
the drawee bank, but the bank refused to honor the check. Boyd 
Beasley, Operation Officer of the Washington branch of 
Wachovia Bank and Trust Company, testified that on 11 March 
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1969 defendant had $3.29 in his account and that up until 31 
March 1969 there were not sufficient funds to cover the check. 

Defendant's evidence tended to show that when he gave the 
check to Muzinich he told him that he did not have any money 
but that he would give him a note for $465.00 and that since 
this was written on a check form it should not be in circulation 
because "[ilt is no good". Defendant further testified there 
were never sufficient funds in his account a t  Wachovia to pay 
the check. 

On 17 March 1970 defendant was tried by a jury and found 
guilty of issuing a worthless check. Defendant appeals. 

Attorney General Morgm, by Staff Attorney Hart, for the 
State. 

Fraxier T. Woolard for appellant. 

Appellant contends the trial court erred in denying his 
motion for a directed verdict of acquittal made a t  the close of 
the State's evidence and renewed a t  the close of all the evidence 
for the reason that the State failed to carry the burden of 
proving the various vital elements of the offense charged. 

[2] The bill of indictment charges that defendant "did not 
have sufficient funds on deposit in and credit with" the drawee 
bank with which to pay said check upon presentation. Defendant 
concedes the indictment is proper in form, but contends the 
State's evidence is not sufficient to carry the burden of proving 
that defendant had no credit with the drawee bank with which 
to pay the check on presentation and that therefore a verdict 
of acquittal should have been directed for defendant. We find 
no merit in this contention. 

[I] It is well established that in passing upon a motion for 
nonsuit in a criminal case, the court must consider the evidence 
in the light most favorable to the State and give the State the 
benefit of every reasonable inference which may be legitimately 
drawn therefrom. And, if when so considered, there is substan- 
tial evidence, whether direct, circumstantial, or both, of all 
material elements of the offense charged, then the motion for 
nonsuit must be denied and i t  is then for the jury to determine 
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whether the evidence establishes guilt beyond a reasonable doubt. 
State v. Locklear, 7 N.C. App. 493, 172 S.E. 2d 924. 

[2] In the present case there was no affirmative testimony 
that the defendant had no credit with the drawee bank with 
which to pay the check upon presentation. However, the evidence 
does show that, when the check was presented to the drawee 
bank, payment was refused; that on 11 March 1970 defendant 
had $3.29 on deposit in this account; that until the account was 
closed there were never sufficient funds in the account to honor 
the check; and that defendant knew the check should not be in 
circulation because i t  was "no good". 

From this evidence a legitimate inference may be reasonably 
drawn that had defendant had sufficient funds on deposit or a 
credit arrangement with the drawee bank the check would have 
been paid upon presentment. Indeed, on the evidence in this case 
i t  would strain credulity to find otherwise. There was ample 
evidence to support the jury verdict and there was no error in 
overruling defendant's motions for a directed verdict of acquittal. 

No Error. 

BRITT and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. BUDDY JIM COBB 

No. 7024SC351 

(Filed 15 July 1970) 

1. Escape 5 1- felonious escape - sufficiency of evidence 
In a prosecution for felonious escape, the State's evidence was 

sufficient to submit the case to the jury, where there was testimony 
that  eight inmates of the cell in which defendant was a prisoner 
attempted to escape through a severed cell window and that defendant 
was apprehended outside the cell block, and where defendant himself 
testified that  he was caught while attempting to re-set the bars of 
the window in order to conceal the escape of the others. G.S. 148-45. 

2. Escape 5 1 ;  Criminal Law 5 137- mistake in judgment - statutory 
reference 

The fact that the judgment and commitment in an escape prosecu- 
tion erroneously referred to the escape statute as "G.S. 148.48" instead 
of G.S. 148-45, held not prejudicial to defendant. 
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APPEAL by defendant from McLean, J., 22 January 1970 
Session of Superior Court held in WATAUGA County. 

Defendant was tried on a bill of indictment charging him 
with the felony of attempting to escape, in violation of G.S. 
148-45. Upon his plea of not guilty, the verdict of the jury was 
"guilty of aiding and abetting an attempted escape." 

From a judgment of imprisonment for the term of six 
months, the defendant, an indigent, appealed to the Court of 
Appeals. 

Attorney General Morgan and Deputy Attorney General 
Benog for  the State. 

John H. Bigham for defendant appellant. 

[l] The evidence for the State tended to show that the defend- 
ant, on 11 July 1966, was committed under a proper judgment 
of the Superior Court of Gaston County to the State prison 
system to serve a two-year term for the misdemeanor of non- 
felonious breaking and entering. He was subsequently assigned 
to State Prison Camp #087 located in Watauga County, and on 
13 March 1967 he was serving this sentence. On 13 March 1967 
appellant was locked in a cell block with several other inmates. 
After 7:00 in the evening of that day, the bars to a wilzdow in 
this cell block were severed by means of a saw. Eight of the 
inmates attempted to escape by exiting the cell block through 
this aperture. Appellant was apprehended outside the cell block. 
During this period the doors of the cell remained locked, and the 
only means of egress was by way of the window. The window did 
not lead to the outside but did lead to the grounds within the 
prison fence. 

The defendant testified that lie made no attempt to escape. 
He stated that an officer observed him a t  the window as he, 
the defendant, was trying to re-set the bars to conceal the escape 
attempt of the others. Defendant testified that the officer "took 
me out" of the window to "see" the sergeant in the sergeant's 
effort to determine how many men used the window to get 
outside the cell block. 

The defendant's assignment of error that the trial court 
committed error in denying the defendant's motion for judgment 
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of nonsuit a t  the end of the State's evidence is without merit. 
There was ample evidence of the defendant's guilt to require 
submission of the case to the jury. 

[2] In the judgment and commitment as it appears in this 
record, the statute under which the defendant was convicted 
was erroneously referred to as "G.S. 148.48" instead of G.S. 
148-45. This is not prejudicial to the defendant. 

The sentence imposed does not exceed that permitted by 
the statute, G.S. 148-45. We have examined the record, and no 
prejudicial error is made to appear. 

No Error. 

MORRIS and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. SARA DAVIS 

No. 7010SC321 

(Filed 15 July 1970) 

Criminal Law 9 88- cross examination by defense counsel - harmless 
error 

Defendant was not prejudiced when trial court refused to permit 
defense counsel t o  cross examine a police officer concerning warrants 
which had been issued for defendant's arrest, the warrants being 
collateral matters. 

APPEAL by defendant from Bailey, J., 3 February 1970 
Session, WAKE Superior Court. 

The defendant was charged in a valid bill of indictment with 
the crime of larceny from the person. The defendant entered a 
plea of not guilty. From a verdict of guilty by the jury and the 
imposition of a sentence of not less than 6 nor more than 10 
years, the defendant appealed. 

The evidence discloses that on 29 April 1969 J. M. Glover, 
a member of the Raleigh Police Department, arrested Charles 
Bridges for public intoxication. The officer placed handcuffs 
on Bridges and attempted to get him from the railroad tracks, 
where he was arrested, to the police car. In order to accomplish 
this, it was necessary to go up an embankment. Bridges refused 
to go voluntarily, and the officer was unable to take him. During 
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this time the defendant and four or five other persons gathered, 
and the defendant proceeded to encourage Bridges to resist the 
officer's attempts to get him to the police car. The officer decided 
to wait until assistance came, and some 20 or 25 minutes elapsed. 
The officer continued to hold Bridges with his left hand on 
which he was wearing a wrist watch. The defendant came to the 
officer and grabbed the band which held the watch on the wrist. 
The officer requested that she turn loose and leave him alone. 
The defendant refused to do so, and finally succeeded in breaking 
the band of the wrist watch. When this occurred, the officer 
grabbed her with his right hand which was free. The defendant 
picked up a bottle, and thereupon the officer turned her loose. 
She took the watch and ran up the embankment and disappeared. 
The officer never saw his watch again. 

A t t o r n e y  General Robert  Morgan  b y  S ta f f  A t torney  Donald 
M. Jacobs f o r  the  State .  

Samuel  S .  Mitchell and Romallus 0. M u r p h y  f o r  de fendant  
appellant. 

The defendant assigns as error the ruling of the trial court 
in refusing to permit defendant's counsel to cross examine the 
police officer concerning warrants which had been issued for the 
defendant for (1) obstructing an officer and (2) an assault. 
These two warrants were identified by the witness. They had not 
then been introduced in evidence, and later when the defendant 
was offering evidence, they were introduced in evidence as 
exhibits. These warrants were collateral matters, and there was 
no error in the ruling by the trial court. 

The defendant also assigns error in the charge of the trial 
court to the jury as to what facts would constitute the crime of 
larceny from the person. We have read the charge in its entire 
context, and we find no prejudicial error therein. 

The evidence was ample, and the defendant was given a 
trial which was fair and free of prejudicial error. The jury 
found the facts against the defendant, and in the trial we find 

No Error. 

PARKER and VAUGHN, JJ., concur. 
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THERMO-INDUSTRIES OF CHARLOTTE, INC. V. TALTON 
CONSTRUCTION COMPANY, INC. 

No. 7010DC215 

(Filed 15 July 1970) 

1. Trial 5 56; Jury 3 1- action instituted in superior court - right t o  
jury trial 

Defendant was entitled to a trial by jury in a civil case originally 
instituted in the superior court unless jury trial was waived or the 
facts of the controversy were not in dispute. 

2. Courts 9 11.1; Jury 3 1; Trial § 56- civil action in district court - 
necessity for demanding jury trial 

Under G.S. 7A-196 (prior to i ts  amendment effective 1 January 
1970), the right to jury trial in a civil action in the district court is 
available upon written demand made within 10 days after the filing 
of the last pleading directed to the issue or after entry of an  order 
transferring the cause to the district court, whichever occurs first. 

3. Courts § 11.1; Jury 8 1; Trial 3 56- transfer of case from superior 
court to district court - failure to notify defendant - demand for 
jury trial - denial of right to jury trial 

Defendant was denied its constitutional right to a jury trial where 
the action was transferred from the superior court division to the 
district court division without notice to defendant, so that defendant 
made no demand for jury trial in the district court within the time 
allowed by statute, and the district court subsequently denied defend- 
ant's demand for a jury trial. 

APPEAL by defendant from Barnette, J., 8 December 1969 
Session, WAKE District Court. 

This is a civil action commenced in the Superior Court of 
Wake County on 3 March 1966 by issuance of a summons and by 
the filing of a complaint. On 16 November 1966 defendant filed an 
amended answer to the complaint. 

District Courts were established within the Tenth Judicial 
District, which includes Wake County, on 1 December 1968. On 
2 December 1968 Superior Court Judge McKinnon signed an 
Order transferring this case from the Superior Court Division to 
the District Court Division of the General Court of Justice. The 
Order of Judge McKinnon was filed 13 December 1968. Defendant 
received no notice of Judge McKinnon's Order or of the transfer. 

The case was calendared for trial before Judge Barnette a t  
the 8 December 1969 non-jury Civil Session of the District Court 
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of Wake County. Defendant, upon receipt of a calendar notice, 
objected to setting the case for a non-jury term and on 18 No- 
vember 1969 filed a demand for a jury trial. When the case came 
on for trial defendant renewed his demand for a jury trial and 
moved the court to continue the case until the next jury term 
of the District Court. 

After hearing defendant's demand for a jury trial and 
motion to continue the case, Judge Barnette denied said demand 
and motion. Defendant then moved the court in its discretion 
to  order a trial by jury which motion was denied. 

The case proceeded to trial before Judge Barnette who 
answered the issues in favor of the plaintiff. Defendant appeals. 

W h i t e ,  Hooten  & W h i t e ,  b y  J o h n  R. Hooten,  for appellant. 

Seawel l  & Friedberg,  b y  E d w i n  P. Friedberg,  f o ~  appellee. 

1-1 AppeIIant contends that the transfer of this case from the 
Superior Court Division to the District Court DSvision in the 
General Court of Justice without giving appellant prompt notice 
of the effecting of said transfer and the subsequent denial of 
appellant's demand for a jury trial constituted a denial of his 
right under the Constitution of North Carolina to trial by jury. 
We agree. 

[I, 21 This case being originaIly instituted in the Superior 
Court of Wake County, appellant was entitled to a trial by jury 
unless jury trial was waived or the facts of the controversy 
were not in dispute. S u l l i v m  v. Johnson, 3 N.C. App. 581, 165 
S.E. 2d 507. With the implementation of the District Court 
Division in Wake County, the right to a jury trial is available to 
litigants upon demand and such demand must be made in writing 
a t  any time after the commencement of the action and not  late^ 
than 10 days after the filing of the last pleading directed to the 
issue or after the entry of an order transferring the cause to 
the District Court Division, whichever occurs first. G.S. 7A-196. 
(Prior to amendment effective 1 January 1970.) 

[31 Obviously, where one of the parties has no notice of the 
entry of an order transferring his case from the Superior Court 
to the District Court, he is not on notice to demand a jury trial 
to prevent a statutory waiver. All of the evidence in the record 
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shows that appellant was not notified of the Order transferring 
his case from the Superior Court to the District Court; therefore, 
we are of the opinion that appellant was denied his constitutional 
right to trial by jury. Kelly v. Damnport, 7 N.C. App. 670, 173 
S.E. 2d 600. 

New Trial. 

BRITT and HEDRXCK, JJ., concur. 

BILLY P. ROOKS, EMPLOYEE-PLATNTIFF V. IDEAL CEMENT COMPANY, 
EMPLOYER SELF-INSURER, DEFENDANT 

No. 705IC247 

(Filed 15 July 1970) 

1. Master and Servant 8 93; Trial 3 6 letter stipulated into evidence - 
waiver of objection 

Workmen's compensation claimant who stipulated t h a t  a doctor's 
letter could be used in evidence cannot complain tha t  the letter was 
incompetent a s  hearsay. 

2. Master and Servant § 94- conflict in  medical opinions - duty of 
Industrial Commission 

Where the medical opinions of two physicians conflict a s  t o  the 
condition of the claimant in a workmen's compensation proceeding, the 
conflict does not have to be resolved in favor of the claimant, since the 
Industrial Commission has the duty and authority to  pass upon the  
credibility of the witnesses and to resolve conflicts i n  medical and 
non-medical testimony. 

APPEAL by plaintiff from the Industrial Commission Order 
of 6 November 1969. 

Plaintiff instituted a claim for workmen's compensation 
and a hearing was held on 30 January 1968. An award was filed 
on 6 March 1968 with the North Carolina Industrial Commission 
by Deputy Commissioner Thomas in which he found facts and 
concluded that plaintiff had no permanent disability resulting 
from his accidential injury. On 29 August 1968, the Full Com- 
mission reviewed the award and by opinion and award filed 23 
September 1968 affirmed the opinion and award of Deputy Corn- 
missioner Thomas. On 20 January 1969, plaintiff wrote a letter 
to the Industrial Commission which letter was treated as  a 
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request that the case be reopened on the basis of a change of 
condition. The case was heard by Deputy Commissioner Delbridge 
on 13 February 1969 who in turn filed his opinion and award 
with the Industrial Commission on 29 May 1969, finding that 
plaintiff had not had a change of condition arising out of the 
original accident. Plaintiff thereafter appealed to the Full Com- 
mission whereupon, on 6 November 1969, the Full Commission 
filed an opinion and award affirming the opinion and award of 
Deputy Commissioner Delbridge. 

From the adverse opinion and award of the Full Commis- 
sion, plaintiff appeals. 

Earl  Whit ted,  Jr., f o r  plaintiff  appellant. 

Stevens, Burgwin, McGhee & Ryals, b y  Ellis L. Aycock, for 
defendant appellee. 

[I] Appellant's main assignment of error is that the findings 
of fact and conclusions of law and award as made by Deputy 
Commissioner Delbridge and affirmed by the Full Commission 
are  not supported by competent evidence. More specifically, 
appellant contends that Deputy Commissioner Delbridge's finding 
of fact No. 4 was based upon a letter of one Dr. Dineen which 
was hearsay and incompetent. Consequently, he argues that the 
opinion and award of Deputy Commissioner Delbridge was not 
based on competent evidence. 

Appellant stipulated that Dr. Dineen's letter could be used in 
evidence; he is therefore in no position to complain that i t  was 
so used. This assignment of error is without merit. 

[2] Appellant also argues that where the medical opinions of 
two physicians conflict a s  to the condition of the claimant in a 
workmen's compensation claim the conflict should always be 
resolved in favor of the claimant rather than against him. Ap- 
pellant's argument completely overlooks the necessity for some- 
one to pass upon the credibility of witnesses. The Industrial 
Commission has the duty and authority to resolve conflicts in 
testimony whether medical or not. If the findings made by the 
Commission are supported by competent evidence they must be 
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accepted as  final truth. P e t t y  v. Assoc ia t ed  Transport, 4 N.C. 
App. 361, 167 S.E. 2d 38. 

The order appealed from is 

Affirmed. 

BRITT and HEDRICK, JJ., concur. 

S. S. STEVENSON, JR.  v. J. R. PRITC'HARD t / a  PRITCHARD'S ESSO 
SERVICE-CENTER 

No. 709DC294 

(Filed 15 July 1970) 

1. Appeal and Error § 57- findings of fact 
The findings of fact by the court have the force and effect of a 

verdict of a jury and are conclusive if supported by any competent 
evidence. 

2. Automobiles § 6-- defective windshield wiper - action for damages - 
sufficiency of evidence 

In  an  action to recover the replacement cost of an automobile 
windshield, the plaintiff's evidence is held insufficient to support trial 
court's finding that  the windshield wiper refill blade sold by defendant 
service station and installed on plaintiff's windshield caused the 
scratches on the driver's side of the windshield. 

APPEAL by defendant from Peoples ,  D i s t r i c t  Judge, 16 Feb- 
ruary 1970 Session, VANCE County District Court. 

Plaintiff instituted the action to recover $614.00 which he 
alleged was the replacement cost of an automobile windshield. 
Plaintiff alleged that the windshield was damaged by the use of 
a wiper blade which he purchased from defendant on 22 May 
1966. 

Plaintiff's evidence, considered in the light most favorable 
to him, tends to show the following. On 22 May 1966 plaintiff 
went to defendant's service station intending to buy a windshield 
wiper arm. Defendant did not have a windshield wiper arm but 
told plaintiff he could install a wiper filler which would work. 
Defendant put the refill in and started the wipers. They seemed 
to work satisfactorily and plaintiff departed. The vehicle was 
used primarily by plaintiff's wife who testified that she could 
not remember using the windshield wiper until 8 July 1966 whefi 
she was returning from the beach. She did not observe the wind- 



60 I N  THE COURT OF APPEALS [ 9 

Stevenson v. Pritchard 

shield being scratched by the wiper blade. On 9 July 1966 plain- 
tiff observed scratches on the windshield. He had not used the 
windshield wipers from 22 May until 8 July. On cross-examina- 
tion plaintiff testified, "I did not notice any defect in the wind- 
shield filler that Mr. Pritchard put in and I do not know of any 
defect in that refill. . . . I wasn't watching the car continuously 
from May until July. I used i t  occasionally. I don't know of any- 
thing that might have happened to the wiper o r  to the blade or 
to the arm during the period of May 22, 1966 to July 8, 1966." 
Defendant offered evidence, which we do not deem necessary to 
review in detail, tending to show that the wiper blade was 
working satisfactorily when plaintiff returned to his premises, 
that i t  was not defective and that the scratch could have been 
caused by an accumulation of wind and sand or a defect in the 
wiper arm. 

The case was heard by the district judge, without a jury, 
and a judgment in the amount of $114.00 was entered in favor 
of the plaintiff. Defendant appeals. 

Bobby W. Rogem for plaintiff appellee. 

Teague, Johnson, Patterson, Dilthey and Clay by Bob W. 
Bowers for defendant appellant. 

[I, 21 The findings of fact by the court have the force and 
effect of a verdict of a jury and are conclusive if supported by 
any competent evidence. The record before us fails to disclose 
any competent evidence to support the court's finding: 

'That  the said windshield wiper refill blade sold by the 
defendant to the plaintiff and as installed by the defendant 
did not work in an acceptable manner on the plaintiff's 1964 
Thunderbird as i t  caused the windshield wipers to scratch 
the driver's side of the windshield in approximately top half 
circle scratches." 

The findings which are supported by the evidence are insuffici- 
ent to support; the judgment, We do not reach, therefore, the 
other questions raised in the briefs of the parties. 

Reversed. 

CAMPBELL and PARKER, JJ., concur. 
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STATE OF NORTH CAROLINA v. RONDA LEE HICKS 

No. 702486359 

(Filed 15 July 1970) 

Criminal Law $ 161- appeal a s  exception to judgment 
An appeal is an  exception to the judgment and presents the face 

of the record proper for review. 

DEFENDANT appeals from McLean, J., 30 March 1970 Session 
of WATAUGA Superior Court. 

The defendant appeals from a judgment revoking probation 
and activating sentences of imprisonment. On 19 January 1970 
the defendant, represented by his court-appointed counsel, en- 
tered pleas of guilty to two counts of forgery and two counts of 
uttering forged checks. The pleas were accepted after due in- 
quiry and findings as to the voluntariness of the pleas. The counts 
for forgery were consolidated and judgment was entered im- 
posing a sentence of two (2) years in the common jail of Watauga 
County. The counts of uttering forged checks were also con- 
solidated for judgment and a sentence of two (2) years was 
imposed, sentence to commence a t  the expiration of the sentence 
previously imposed. The execution of the sentences was suspended 
for five years upon compliance with certain conditions. 

After due notice, pursuant to G.S. 15-200.1, the cause came 
on for hearing on 3 April 1970. I t  was found that defendant had 
wilfully violated terms of his probation, to wit: Defendant 
changed his place of residence to an unknown address without 
securing the written consent of his probation officer in violation 
of the condition that he "Remain within a specified area and 
shall not change place of residence without the written consent 
of the Probation Officer"; and defendant had failed and refused 
to make any payment to the Clerk of the Superior Court of 
Watauga County pursuant to the conditions of his probation. It 
was ordered that each suspended sentence be revoked and that 
the defendant be imprisoned. Defendant appealed. 

Attorney General Robert Morgan b y  Staff At torney Dale 
Shepherd fo r  the State. 

T .  Michael Lassiter for defendant appellarnt. 
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Counsel for this indigent defendant has not filed a brief in 
support of his appeal. In the record on appeal counsel includes a 
statement that he can find no error and asks that this Court 
review the record on appeal to determine whether errors appear 
therein. We have considered the appeal as an exception to the 
judgment and reviewed the record proper. State v. Elliott, 269 
N.C. 683, 153 S.E. 2d 330. No prejudicial error appears therein. 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. ROBERT KNIGHT 

No. 7012SC401 

(Filed 15 July 1970) 

Indictment and Warrant 5 17;  Narcotics 9 4- sale of marijuana and heroin 
- variance between indictments and proof 

Variance between indictments charging defendant with sale of 
marijuana on July 11 and heroin on July 8 and evidence that the 
marijuana was sold on July 8 and the heroin on July 11, held not fatal. 

APPEAL from Hobgood, J., 23 February 1970 Session of 
CUMBERLAND Superior Court. 

The defendant, Robert Knight, was tried under two valid 
bills of indictment charging him with the sale on 11 July 1969 
of a narcotic drug; to wit, Marijuana, and with the sale on 8 
July 1969 of a narcotic drug; to wit, Heroin. The defendant was 
tried before a jury and was represented by court-appointed 
counsel. The jury found the defendant guilty in both cases. From 
the judgment imposed, the defendant appealed to this Court. 

Robert Morgan, At torney General, and James L. Blackburn, 
S ta f f  At torney,  for the State. 

Anderson, Ninzocks and Broadfoot, by  Henry L. Anderson, 
Jr., for t he  defendant appellant. 

The only exception brought forward by the defei~dant on 
this appeal is that the court committed error in failing to grant 
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the defendant's motion for a directed verdict and to dismiss the 
case a t  the close of the State's evidence. Counsel for the de- 
fendant candidly admits in his brief that he can find no specific 
error of prejudicial effect in the record which would justify a 
new trial. We agree with counsel for the defendant. 

However, he does contend that the court erred in not direct- 
ing a verdict in his favor in that the State failed to prove the 
elements of the case in that the alleged purchaser of the narcotic 
drugs testified on direct examination for the State that he pur- 
chased the marijuana on 8 July 1969 and that he purchased the 
heroin on 11 July 1969, instead of the reverse as stated in the 
bills of indictment. We do not believe this is such a fatal variance 
as to require a new trial. G.S. 15-155 provides: 

"No judgment upon any indictment for felony or misde- 
meanor, whether after verdict, or by confession, or otherwise, 
shall be stayed or reversed for . . . omitting to state the time 
a t  which the offense was committed in any case where time 
is not of the essence of the offense, nor for stating the time 
imperfectly, nor for stating the offense to have been com- 
mitted on a day subsequent to the finding of the indictment, 
or on an impossible day, or on a day that never happened; . . . ." (Emphasis added) 

After a careful consideration of the record, it is our opinion 
that time was not of the essence in the present case and that the 
court below committed no prejudicial error. 

No error. 

BROCK and BRITT, JJ., concur. 
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STATE OF NORTH CAROLINA v. RICHIE %ICKY" LEE FOWLER 

No. 7027SC414 

(Filed 15 July 1970) 

Bastards 8 1- failure to support illegitimate child - prosecution 
There was no prejudicial error in the trial of defendant for 

neglecting and refusing to support his illegitimate child, the trial 
court having denied the defendant's motion for a blood grouping test 
after the death of the child. G.S. 49-2, G.S. 49-7. 

BRITT, J., dissents. 

APPEAL by defendant from Falls, J., 2 March 1970 Criminal 
Session, GASTON Superior Court. 

The defendant in this case was charged in a warrant issued 
on 19 September 1969 with neglecting and refusing to support 
his illegitimate child, Michael Wayne Hicks, born to Patricia 
Ann Hicks on 7 September 1969, in violation of G.S. 49-2. 

When this case was called for trial, and before pleading to 
the charge, the defendant, through his attorney, filed a written 
motion for a blood grouping test as provided in G.S. 49-7. T'he 
evidence on the hearing of the motion before Judge Falls revealed 
that the alleged illegitimate child, Michael Wayne Hicks, died on 
15 October 1969 in Duke Hospital after undergoing open heart 
surgery. The court denied the motion for a blood grouping test, 
and the defendant entered a plea of not guilty. The jury found 
the defendant guilty as charged, and from the entry of the 
judgment, the defendant appealed to the North Carolina Court 
of Appeals. 

Robert Morgan, Attorney General, and Edward Eatwan, 
StafS Attorney, for the State. 

Richard A. Cohan for the defendant appellant. 

The defendant assigns as error the court's action in denying 
his motion for a blood grouping test and the court's denial of his 
motion for judgment as of nonsuit aptly made a t  the close of the 
State's evidence and renewed a t  the close of all the evidence. 

After an examination of the entire record in this case, and 
considering all the defendant's exceptions and assignments of 
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error, we conclude that the defendant had a fair  trial free from 
prejudicial error. 

No error. 

BROCK, J., concurs. 

BRITT, J., dissents. 

STATE OF NORTH CAROLINA v. AUGUSTA BELL ALIAS GUS BELL 

No. 7012SC393 

(Filed 15 July 1970) 

1. Robbery 5 4- sufficiency of evidence 
m e  State's evidence was sufficient to  be submitted to  the jury in 

this prosecution for  common law robbery. 

2. Criminal Law 5 132- motion to set aside verdict - appellate review 
A motion to set aside the  verdict as being against the weight of 

the evidence is addressed to the discretion of the trial court, and refusal 
to  g ran t  the motion is not reviewable on appeal. 

APPEAL by defendant from Bickett, J., 10 November 1969 
Regular Conflict Criminal Session, CUMBERLAND Superior Court. 

By indictment proper in form defendant was charged with 
common law robbery on or about 3 April 1969. He pleaded not 
guilty, the jury found him guilty as charged, and from judgment 
imposing active prison sentence of not less than eight nor more 
than ten years he appealed. 

Attorney General Robert Morgan and StafS Attorney Ed- 
ward L. Eatman, Jr., for the State. 

Elizabeth C. Fox for defendant appellant. 

The only assignments of error brought forward in de- 
fendant's brief are that the trial court erred (1) in denying 
defendant's motions for nonsuit and (2) in denying defendant's 
motion to set the verdict aside as being against the weight of 
the evidence. 

[I] We have carefully reviewed the testimony presented a t  
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the trial and hold that i t  was sufficient to survive the motions 
for nonsuit and the assignment of error relating thereto is 
overruled. 

[2] As to the second assignment of error, i t  is well settled 
in this jurisdiction that a motion to set aside the verdict as 
being against the weight of the evidence is addressed to the 
discretion of the trial court, and its refusal to grant the motion 
is not reviewable on appeal. 3 Strong, N. C. Index 2d, Criminal 
Law, $ 132, pp. 55-56. The assignment of error is overruled. 

We have carefully reviewed the entire record and find that 
i t  is free from prejudicial error. The defendant received a fair 
trial and the sentence imposed is within the limits allowed by 
statute. 

No error. 

B R ~ C K  and HEDRICK, JJ., concur. 

LEROY, WELLS, SHAW & HORNTHAL v. JOHN T. TAYLOR, JR. 

No. 701DC276 

(Filed 15 July 1970) 

Appeal and Error 8 44- failure to fils brief on time 
Appeal is dismissed for failure of appelIant to file the brief within 

the time allowed by the Rules of Practice in the Court of Appeals. 
Rule No. 28. 

APPEAL by defendant from order of Horner, District Judge, 
5 March 1970 Session, PASQUOTANK District Court. 

On 6 October 1969 plaintiffs filed their complaint in Pas- 
quotank District Court asking for judgment against defendant 
in amount of $720.00 plus interest and costs. On 20 October 1969 
defendant filed his answer denying any indebtedness to plain- 
tiffs. Jury trial was not requested in the complaint or in the 
answer. On 13 January 1970 defendant filed a motion requesting 
and demanding trial by jury of all issues of fact raised or to be 
raised in the action. On 5 March 1970 Horner, District Judge, 
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following a hearing, entered an order denying defendant's mo- 
tion, from which order defendant appeals. 

J. Fred Riley for plainti# appellees. 

John T. Taylor, Jr., pro se. 

The record on appeal in this case was filed on 30 April 1970 
and the case was duly calendared to be argued in this Court on 
30 June 1970. Defendant appellant's brief was due to be filed by 
noon of 9 June 1970 but had not been filed when the case was 
called for arguments on 30 June 1970. Plaintiffs' motion to dis- 
miss the appeal pursuant to Rule 28 of the Rules of Practice in 
the Court of Appeals of North Carolina is allowed. 

Appeal dismissed. 

BROCK and HEDRICK, JJ., concur. 

STATE O F  NORTH CAROLINA v. HAROLD EDWARD ANDREWS 

No. 7014SC363 

(Filed 15 July 1970) 

Criminal Law § 138- appeal from district court to superior court - 
increased punishment 

Upon appeal to the superior court from a conviction in the district 
court, the imposition of punishment in the superior court in excess of 
that  imposed in the district court did not violate defendant's constitu- 
tional rights. 

APPEAL by defendant from Canaday, J., 9 February 1970 
Regular Criminal Session, DURHAM Superior Court. 

Defendant was tried in the District Court of Durham County 
on a warrant charging him with possession of spiritous liquors 
for the purpose of sale, in violation of G.S. 18-32. A judgment 
imposing a fine of $100.00 was entered and the defendant ap- 
pealed to the superior court. When the case was called for trial 
in the superior court, the defendant, who was represented by 
counsel, tendered a plea of guilty. Before accepting the de- 
fendant's plea of guilty, and after due inquiry, the trial judge 
determined that i t  was entered knowingly and voluntarily. 
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Judgment was then entered imposing a sentence of eighteen (18) 
months. The sentence was suspended upon certain conditions 
and the defendant was placed on probation. From the entry of 
the judgment, the defendant appealed. 

Attorney General Robert Morgam by S ta f f  At torney Jacob L. 
Sa f ron  for the State. 

James B. Craven 111, for  defendant appellant. 

Defendant's only assignment of error is that the judgment 
in the superior court imposed punishment in excess of that im- 
posed in the district court from which he had appealed. Re  con- 
tends that this increase in sentence denied him due process of 
law and violated rights secured to him by the United States 
Constitution. This assignment of error is overruled. See State u. 
Sparrow, 276 N.C. 499, 173 S.E. 2d 897, where the identical 
question was resolved by the North Carolina Supreme Court. 
Because of the comprehensive treatment of the issue in that 
opinion, a repetition here of the many reasons why appellant's 
contentions must fail is deemed unnecessary. 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. JOHN JONES, JR. 

No. 7025SC407 

(Filed 15 July 1970) 

APPEAL by defendant from Beal, J., 6 October 1969 Session, 
CALDWELL Superior Court. 

Defendant was charged in a bill of indictment, proper in 
form, with the capital felony of murder of one William Reid 
Hatfield on 4 May 1969. 

Upon the case being called for trial, defendant, through 
privately employed counsel, tendered a plea of guilty of murder 
in the second degree. Judge Beal examined defendant thoroughly 
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upon the question of the voluntariness of his plea, and determined 
that  it was freely, voluntarily, and understandingly tendered. 
The State accepted the plea and the Court approved. 

During the night of 3 May 1969 defendant went to a 
trailer, used for housing poker games, to play poker. At about 
two o'clock in the morning of 4 May 1969 deceased came to the 
trailer. Deceased played a little poker and left. He returned 
about daybreak and again joined in the poker game. Some 
argument developed between deceased and either defendant, de- 
fendant's brother, or defendant's father. There was cursing and 
threats by deceased. Defendant cut deceased's throat with his 
pocket knife which caused immediate death. 

Defendant ran from the premises, caught a ride to Hickory, 
then traveled by bus to Augusta, Georgia, where he was appre- 
hended a t  the bus station by Georgia police. Defendant returned 
voluntarily to North Carolina, and gave a complete confession 
to the Caldwell County Sheriff's Department. 

Upon his plea of guilty of the offense of second degree 
murder, judgment of imprisonment for a period of thirty years 
was pronounced. Defendant appealed. 

At torney  General Morgan, b y  Deputy Attorney General 
Lewis, for the  State. 

Wes t  & Groome, by  Ted G. Wes t ,  for defendant.  

Counsel for defendant, in his usual forthright manner, 
states that he is unable to find error, and asks this Court to 
review the record. We have carefully reviewed the record and 
the testimony, and we find 

No Error. 

BRITT and HEDRICK, JJ., concur. 
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FRANKLIN E. DEAN v. CHUN CHA PAK DEAN 

No. 7012DC101 

(Filed 15 July 1970) 

APPEAL by plaintiff from Herring, Distric't Judge, October 
1969 Session, CUMBERLAND District Court. 

On 9 April 1969 plaintiff, a soldier stationed a t  Fort Bragg, 
instituted this action for absolute divorce on grounds of one 
year separation. Defendant is a resident of South Korea and 
filed answer and cross-action asking for temporary and perma- 
nent alimony. On 10 September 1969 District Judge Herring 
entered a judgment for alimony pendente lite, counsel fees, etc. 
On 9 October 1969 plaintiff filed a motion asking that the 
judgment be vacated for that he had no notice of the cross-action 
or application for alimony pendente lite. On 31 October 1969 
District Judge Herring, following a hearing, entered orders 
finding plaintiff in wilful contempt of the judgment and denying 
plaintiff's motion to vacate the judgment. Plaintiff appealed 
from the orders. 

Marion C. George, Jr., attorney for plaintiff appellant. 

No oounsel for defendant appellee. 

We have treated the papers filed by plaintiff's counsel as a 
petition for certiorari, and have allowed the petition to the end 
that we might consider all judgments and orders entered by the 
trial court in this action. Because of the facts revealed by the 
record, we hold that the trial court erred in entering its 10 
September 1969 judgment and its 31 October 1969 orders; the 
judgment and orders are vacated and this cause is remanded for 
further proceedings as though the judgment and orders had not 
been entered and the hearings preceding their entry had not 
been held. 

Judgment and orders vacated and cause remanded. 

BROCK and HEDRICK, JJ., concur. 
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STATE OF NORTH CAROLINA v. ELNORE LYNCH, JR. 

No. 7027SC383 

(FSled 15 July 1970) 

APPEAL by defendant from Falls, J., March 1970 Session, 
GASTON Superior Court. 

In a bill of indictment proper in form, defendant was 
charged with feloniously burning a dwelling house on 10 August 
1969. He pleaded not guilty, a jury found him guilty of 
feloniously attempting to burn a dwelling house, and from 
judgment imposing active prison sentence of ten years, he 
appealed. 

Attorney General Robert Morgan by  Deputy Attorney Gen- 
eral Harrison Lewis and Staf f  At torney Howard P. Satislcy for  
t he  State. 

Robert C. Powell f o r  defendant appellaat. 

We have carefully considered each of the assignments of 
error brought forward and discussed in defendant's brief, but 
finding no merit in either of them, they are all overruled. The 
defendant had a fair  trial free from prejudicial error and the 
sentence imposed is within the limits prescribed by statute. 
G.S. 14-67; G.S. 14-2. 

No Error. 

HEDRICK, J., concurs. 

BROCK, J., dissents. 

STATE O F  NORTH CAROLINA v. CALVIN LEROY PRESTON AND 
JAMES LOUIS MITCHELL 

No. 7010SC251 

(Filed 5 August 1970) 

1. Constitutional Law 3 34; Criminal Law 8 26-- double jeopardy - 
N. C. Constitution 

While the prohibition against double jeopardy is not stated in 
express terms in the North Carolina Constitution, i t  has long been 
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regarded as an  integral part  of the "law of the land" within the 
meaning of Article 1, § 17. 

2. Constitutional Law 5 34; Criminal Law § 26- double jeopardy - 5th 
amendment to U. S. Constitution - applicability to states 

The prohibition against double jeopardy contained in the Fifth 
Amendment to the Constitution of the United States has been made 
applicable to the states by the Fourteenth Amendment. 

3. Constitutional Law 5 34; Criminal Law § 26- four mistrials because 
of hung jury - fifth trial - double jeopardy 

Fifth trial of defendants for the crime of armed robbery after 
four previous trials for the samle offense had ended in mistrials when 
the juries had been unable to  agree on a verdict did not violate 
defendants' constitutional or  common-law guaranties against double 
jeopardy. 

4. Constitutional Law $8 20, 30- denial of free transcripts of prior trials 
In this fifth trial of indigent desendants for the crime of armed 

robbery, defendants were not deprived of "an essential tool for  their 
defense" by the denial of their motion that they be provided f ~ e e  
transcripts of four previous trials for the same offenses which ended 
in mistrials when the juries were unable to  agree on a verdict, where 
defendants were represented in all five trials by the same attorneys, 
the record shows the attorneys had becom'e thoroughly familiar with 
the testimony of all of the witnesses in the case, and the court reporter 
was available and could have been used if there was a conflict in the 
State's testimony. 

5. Constitutional Law § 31; Witnesses 8 8- expenses of out-of-state 
witnesses - refusal to  order payment by state or county - use of 
transcript of testimony in prior trial 

In this fifth trial of two indigent defendants for armed robbery, 
the trial court did not err  in the denial of defendants' motion for an 
order directing the county or state to pay the expense of transporting 
two defense witnesses from another state, where a similar motion had 
been made and allowed prior to each of the four preceding trials, the 
trial court found that the interests of defendants could be protected 
by use of the bestimony of these witnesses as given by them under oath 
and recorded by the court reporter a t  a previous trial of this case, and 
the transcript of testimony given by the witnesses a t  a previous trial 
was in fact admitted in evidence and presented to the jury. 

6. Criminal Law § 66- lineup - nonretroactivity of Wade and Gilbert 
decisions 

The Wade and Gilbert decisions do not apply to a lineup conducted 
on 4 June 1967. 

7. Constitutional Law 3 30; Criminal Law 8 66- lineup procedure - 
totality of circumstances test - unnecesNary suggestiveness - due 
proce~ss 

Defendants are entitled to suppress any evidence resulting from 
lineup procedures which the "totality of circumstances" shows were 
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"so unnecessarily suggestive and conducive to irreparable mistaken 
identification" as  to be a denial of due process. 

8. Constitutional Law Q 30; Criminal Law 9 66- illegal one-man lineup 
of one defendant - subsequent five-man lineup with both defendants - 
in-court identification of both defendants 

In this prosecution of two defendants for armed robbery, although 
one-man lineup of one defendant a t  which each of two State's witnesses 
identified that defendant as  one of the robbers, if consibred as an  
isolated fact, was improperly suggestive, identification of both defend- 
ants in a five-man lineup three hours later and in-court identification 
of both defendants by the two witnesses were not thereby so tainted 
as  to lead to any "irreparable mistaken identification," where the 
five-man lineup was conducted in a proper manner, the two witnesses 
independently and without consultation with each other readily and 
positively identified both defendants, the robbery occurred only the 
preceding afternoon in well lighted premises, both robbers were in the 
immediate presence of both witnesses during the robbery from five to 
seven minutes, nothing occurred a t  the lineup which would lead the 
witnesses to connect defendants with each other, and the ample oppor- 
tunity which both witnesses had to observe both robbers supports the 
conclusion that the in-court identifications were based on the witnesses' 
observations of defendants during the robbery and not upon identifica- 
tion of one defendant in the one-man lineup or both defendants in the 
five-man lineup. 

9. Criminal Law QQ 43, 60- admissibility of ph~togra~ph of fingerprint 
A photograph of a fingerprint, as of any other object, is admissible 

for the restricted purpose of explaining or illustrating to the jury 
testimony relevant and material to the controversy where there is 
evidence of the accuracy of the photograph. 

10. Criminal Law §Q 43, 60- admission of photograph and negative 
of fingerprint 

Where there was evidence as  to the accuracy of a photograph of 
a "lifted" fingerprint and of the negative from which it was made, and 
evidence that the negative had been left, and thereafter found, in a 
police photo laboratory which had been kept under lock and key, the 
trial court did not err in the admission of expert testimony concerning 
the identification of defendant's fingerprints and in the admission for 
illustrative purposes of the photograph and the negative from which 
it was made. 

APPEAL by defendants from Carr, J., 17 November 1969 
Criminal Session of WAKE Superior Court. 

This is an appeal from the fifth trial of defendants for the 
crime of armed robbery. Four previous trials ended in mistriaIs 
when the juries were unable to agree. At the fifth trial the 
State presented the testimony of two employees of Roy's Clean- 
ers, who identified defendants as the men who had come into the 
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premises of Roy's Cleaners on New Bern Avenue in the City of 
Raleigh on 3 June 1967 and with the threatened use of a pistol 
had robbed them of the sum of $70.00. Fingerprint evidence 
indicated that defendant Mitchell's prints were found on a counter 
a t  a spot the witnesses said one of the robbers had placed his 
hand. Defendants presented evidence to show they had never 
been in Roy's Cleaners on 3 June 1967 or a t  any other time 
and that they had been in the constant company of other persons 
and a t  other locations throughout the entire day of 3 June 1967. 
The jury found each defendant guilty of armed robbery and 
from judgments on the verdicts imposing prison sentences, both 
defendants appealed. 

At torney  General Robert Morgan and S ta f f  At torney Ed- 
ward L. Eatman,  Jr., for  the State.  

Liles & Merriman, by  Wil l iam W .  Merriman 111, for 
defendant  appellafit Mitchell. 

McDaniel & Fogel, b y  L. Bruce McDaniel f o r  defendant 
appellant Preston. 

Appellants first assign as error the trial court's refusal 
to grant their motion to dismiss which was filed prior to the 
fifth trial. While this motion as presented to the trial court 
appears to have been based in part upon the contention that 
defendants were being denied their Sixth Amendment right to 
a speedy trial, on this appeal appellants have abandoned that 
position and have based their argument entirely upon the con- 
tention that their motion to dismiss amounted to a plea of 
former jeopardy because of the four previous mistrials and 
should have been allowed on that ground alone. Since the briefs 
and arguments presented by appellants and the State are 
directed solely to that aspect of the matter, we will similarly 
limit our consideration in this opinion. 

[I, 21 While the prohibition against double jeopardy is not 
stated in express terms in the North Carolina Constitution, i t  
has long been regarded as an integral part of the "law of the 
land" within the meaning of Article I, Section 17, of our State 
Constitution. Sta te  v. Birckhead, 256 N.C. 494, 124 S.E. 2d 838, 
and cases cited therein. By the decision of the United States 
Supreme Court in Benton v. Maryland, 395 U.S. 784, 23 L.Ed. 2d 
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707, 89 S. Ct. 2056, decided 23 June 1969, the prohibition against 
double jeopardy contained in the Fifth Amendment to the 
Constitution of the United States has now been made applicable 
to the states by the Fourteenth Amendment. Since North Carolina 
has long recognized the principle both as "a fundamental and 
sacred principle of the common law, deeply imbedded in our 
criminal jurisprudence," State v. Crocker, 239 N.C. 446, 80 S.E. 
2d 243; State v. Prhce,  63 N.C. 529, and as an integral part 
of our own constitutional law, we do not find i t  necessary to 
consider whether the principle announced in Benton should be 
applied retroactively to the first four trials of this case, all of 
which occurred prior to the date of that decision. Both federal 
decisions, applying the Fifth Amendment, and state decisions, 
applying common law and state constitutional principles, have 
recognized that, in certain situations arising in criminal prose- 
cutions, the court may order a mistrial before verdict and again 
place defendant on trial without violating the double jeopardy 
prohibition. This was recognized by the United States Supreme 
Court in Wade v. Hunter, 336 U.S. 684, 93 L.Ed. 974, 69 S. Ct. 
834. The majority opinion in that case contains the following: 

"The double-jeopardy provision of the Fifth Amendment, 
however, does not mean that every time a defendant is put 
to trial before a competent tribunal he is entitled to go free 
if the trial fails to end in a final judgment. Such a rule 
would create an insuperable obstacle to the administration 
of justice in many cases in which there is no semblance of 
the type of oppressive practices a t  which the double-jeopardy 
prohibition is aimed. There may be unforeseeable circum- 
stances that arise during a trial making its completion 
impossible, such as the failure of a jury to agree on a verdict. 
In such event the purpose of law to protect society from 
those guilty of crimes frequently would be frustrated by 
denying courts power to put the defendant to trial again." 

State court decisions have also recognized that a retrial after 
mistrial from a hung jury does not violate the guaranty against 
double jeopardy. 22 C.J.S., Criminal Law, Q 260, p. 679. 

"The early common-law rule was that the discharge of 
an impaneled jury in a criminal case for any cause before 
the verdict would sustain a plea of former jeopardy and 
operate practically as a discharge of the prisoner. The mod- 
ern rule, however, permits the court to discharge a jury 
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without working an acquittal of the defendant in any case 
where the ends of justice would otherwise be defeated. This 
calls for the exercise of sound discretion on the part of the 
court, and the power to discharge is to be exercised only 
where there is a cogent reason or a manifest necessity. It 
cannot be arbitrarily exercised." 21 Am. Jur. 2d, Criminal 
Law, Q 194, p. 246. 

Decisions of the North Carolina Supreme Court are in accord. 
See State v. Battle, 267 N.C. 513, 148 S.E. 2d 599, and cases 
cited therein. In State v. Birclchead, supra, the North Carolina 
rule was stated as follows: 

"We conclude that the trial judge in cases less than 
capital may, in the exercise of sound discretion, order a 
mistrial before verdict, without the consent of defendant, 
for physical necessity such as the incapacitating illness of 
judge, juror or material witness, and for 'necessity of doing 
justice.' . . . His order is not reviewable except for gross 
abuse of discretion, and the burden is upon defendant to 
show such abuse." 

[33 Appellants recognize the foregoing principles but contend 
they are properly applicable to cases in which a defendant is 
retried after only one mistrial and that a fifth trial after four 
mistrials amounts to such "an overreaching and op?ressive 
prosecution" as ought not to be allowed. A similar argument was 
presented to and rejected by the United States Court of Appeals 
for the Second Circuit in U. S. v. Persico, 425 F. 2d 1375, 
decided 15 April 1970. The court found no deprivation of 
constitutional rights when defendants were tried a fifth time 
after four previous trials for the same offense. In Persico the 
first  trial ended in a hung jury, the second in conviction which 
was reversed on appeal, the third in a mistrial because of a 
hung jury and because Persico was shot, and the fourth in 
conviction which was again reversed on appeal. The court 
approved the fifth trial, which resulted in conviction, finding 
there had been no transgression of the due process limitations 
upon the governmental rights of retrial. While that case is 
certainly distinguishable from the case presently before us on 
the grounds that in Persico two of the four previous trials had 
resulted in convictions, nevertheless i t  is authority for the 
proposition that five trials for the same offense do not neces- 
sarily result in deprivation of the defendant's constitutional or 
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common-law rights. While i t  is, of course, possible that a case 
may occur in which the number of trials, standing alone, is so 
excessive as  to exceed due process limitations upon the govern- 
mental rights of retrial, each case must necessarily be decided 
upon its own facts. Under our practice the decision must first 
be made by the trial judge, and his order in that regard, a t  least 
in noncapital cases, is not reviewable except for gross abuse 
of discretion. The burden is on defendant to show such abuse. 
On the record before us in the present case we find no abuse 
in the trial judge's ruling which denied defendants' motion to 
dismiss, and appellants' first assignment of error is accordingly 
without merit. 

['I Appellants assert that the trial court committed error in 
refusing to grant their motion, made prior to the fifth trial, that 
they be furnished a t  public expense transcripts of the four 
previous trials. In  their motion as presented to the trial court 
defendants alleged their indigency and asserted that "said defend- 
ants deem i t  necessary for them to have transcripts of the 
evidence presented a t  these trials," but gave no reason why they 
deemed it necessary. In their brief on this appeal appellants 
argue that they were entitled to be furnished transcripts because 
use of the transcripts in connection with cross-examination of 
the State's witnesses was "an essential tool for their defense." 
However, it appears that appellants were represented a t  their 
fifth trial by the same court-appointed attorneys who had 
represented them at the four previous trials. The record clearly 
indicates that these attorneys had become thoroughly familiar 
with the testimony of all of the witnesses in the case. There 
was no showing that cross-examination of the State's witnesses 
was restricted in any way. It appears that the court reporter 
was available and could have been used if there was a conflict 
in the State's testimony. On the record before us we find 
nothing which indicates that there was such a need for the 
transcripts that denial of their motion amounted to any depriva- 
tion of "an essential tool for their defense." State v. Britt, 8 N.C. 
App. 262, 174 S.E. 2d 69;  State v. Keel, 5 N.C. App. 330, 168 
S.E. 2d 465. 

[5] Appellants assign as error the overruling of their motion, 
made prior to the fifth trial, for an order directing the County 
or State to defray the cost of transporting two defense witnesses 
from Pennsylvania. A similar motion had been made and allowed 
prior to each of the four preceding trials, on each occasion a 
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judge of superior court, having ordered the Wake County 
Treasurer to appropriate the sum of $182.00 (being mileage at  
104 a mile and witness fees of $5.00 per day for each witness) 
to obtain the attendance of these witnesses. When the motion 
was again made prior to the fifth trial. the presiding superior 
court judge entered an order finding as a fact that the testimony 
of these witnesses (who were a sister and brother-in-law of the 
defendant Mitchell) as given by them under oath a t  a previous 
trial was available to defendants, that there was no provision 
of law under which Wake County or the State of North Carolina 
could be required to pay the expenses of the witnesses as 
requested, and that the interests of the defendants could be 
protected by the use of the testimony of these witnesses as 
theretofore given by them under oath and recorded by the court 
reporter a t  a previous trial of this case. On these findings the 
judge denied the motion. In this we find no error. While North 
Carolina has adopted the "Uniform Act to Secure the Attendance 
of Witnesses from without a State in Criminal Proceedings," 
G.S., Chap. 8, Art. 9, appellants have cited no authority, and 
our research has discovered none, that the court may compel 
the state or county to appropriate funds for purpose of paying 
the mileage and witness fees specified in that statute. I t  may 
be that a case might arise in which due process would require 
that the public bear such an expense. We do not view the 
present as such a case. Here the defendants were not denied 
opportunity to present to the jury the testimony of their out-of- 
state witnesses. The transcript of the testimony as given by these 
witnesses under oath a t  a previous trial of this case was admis- 
sible in evidence. Norburn v. Muckie, 264 N.C. 479, 141  S.E. 
2d 877. This testimony was in fact admitted in evidence and 
presented to the jury. Under these circumstances we find no 
reversible error in the court's refusal to grant defendants' motion 
that the County or State be once again required to pay the 
expense of bringing these witnesses in person to North Caro- 
lina. 

[$8] Two employees of Roy's Cleaners, the premises where 
the robbery occurred, testified for the State and made positive 
in-court identification of the defendants as the persons who had 
comniitted the robbery. Appellants contend that admission of 
this in-court identification testimony was error because i t  was 
based upon a prior illegal lineup identification. We do not agree. 
It should first  be observed that the lineup in question occurred 
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on 4 June 1967, so that Wade and Gilbert do not apply. Stovall 
v. Denno, 388 U.S. 293, 18 L.Ed. 2d 1199, 87 S. Ct. 1967. Even 
so, if the "totality of circumstances" shows the use of lineup 
procedures "so unnecessarily suggestive and conducive to irre- 
parable mistaken identification" as to be a denial of due process 
of law, defendants would be entitled to suppress any evidence 
resulting from such lineup procedures. State v. Rogers, 275 N.C. 
411, 168 S.E. 2d 345. The question presented, therefore, is 
whether the lineup procedures followed in the present case were 
"unnecessarily suggestive and conducive to irreparable mistaken 
identification." In our opinion they were not. Evidence presented 
in this case, both before the jury and a t  the voir dire which was 
conducted to determine admissibility of the in-court identification 
testimony, discloses that on the day following the robbery each of 
the two witnesses saw one of the defendants, Preston, in a room 
by himself a t  the police station, a t  which time each of the 
witnesses identified Preston as one of the robbers. About three 
hours later each of the two witnesses positively identified both 
defendants when they observed them in a five-man lineup 
which appears to have been conducted in all respects in a proper 
manner. All five men in this lineup were of the same race, were 
about the same height, and were dressed about the same. They 
were identified in the lineup only by number, and the two 
witnesses, each acting independently and without any consulta- 
tion with the other, readily and positively identified both defend- 
ants. The robbery itself had occurred only the preceding day. 
It took place about 12:30 p.m. on a summer afternoon in well 
lighted premises. Both robbers were in the immediate presence 
of both witnesses, a t  times as close as two feet, for a period of 
from five to seven minutes. While the presentation of the 
defendant Preston alone to the witnesses was, if considered as 
an isolated fact, improperly suggestive, we do not agree with 
appellants' contention that all further identification of both 
defendants was thereby so tainted as to lead to any "irreparable 
mistaken identification." On the contrary, nothing appears to 
indicate that a t  the subsequent five-man lineup anything oc- 
curred which would lead the witnesses to connect Mitchell with 
Preston, and both witnesses positively identified both defendants. 
Furthermore, the ample opportunity which both witnesses had 
to make full observation of both defendants during the course 
of the robbery, supports the conclusion that the subsequent 
in-court identification which both witnesses made was based 
on their observation of defendants during the course of the 
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robbery, rather than upon any identification made a t  the police 
station a t  the time either of the one-man lineup of Preston or 
a t  the time of the five-man lineup a t  which both Preston and 
Mitchell were identified. Nothing in the record in the present 
case supports the conclusion that there was even a remote, much 
less a substantial, likelihood of irreparable misidentification. 

[lo] Appellants contend there was error when the trial court 
overruled their objections to testimony and exhibits relating t o  
fingerprints of defendant Mitchell which had been "lifted" 
from a spot on the counter a t  Roy's Cleaners pointed out to the 
police investigators by the two employees as  a place touched by 
one of the robbers. J. W. Narron, a fingerprint expert then 
employed by the Raleigh Police Department, testified that he 
placed the "lifted" fingerprints on a white card, and on 4 June 
1967, the day following the robbery, compared the prints with 
fingerprints of defendant Mitchell which were on file in the 
police department. Narron identified the "lifted" fingerprints 
on the card as those of Mitchell, and made handwritten notes 
on the card on which the "lifted" fingerprints appeared. Narron 
then photographed the card with the "lifted" fingerprints and 
his handwritten notations on it, and took the film to the police 
processing facility for development. The film was developed into 
a negative, and photographic prints (positive images) were 
made from this negative. These photographic prints were then 
placed in an envelope with the original card on which the 
"lifted" prints appeared, and this envelope was filed. This 
envelope was apparently lost and even though diligent search 
has been made for it, has never been found. The negative was 
filed in the photo processing room, but was overlooked before 
the first trials of this case and was not discovered until just 
prior to the fourth trial, when i t  was found among "miscellan- 
eous" negatives. 

At the fifth trial Narron testified that on the day following 
the robbery he compared the "lifted" fingerprints with those of 
Mitchell and positively identified them as being the same. The 
photographic negative which exactly reflected the card with 
the "lifted" fingerprints and handwritten notations was identi- 
fied by Narron. He also identified a photographic print which 
had been made from this negative, and testified that defendant 
Mitchell's fingerprints matched those reproduced in the negative 
and in the photographic print which had been made therefrom. 
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Robert E. Lee, who was employed in the fingerprint identification 
and crime photography division of the police department, testi- 
fied that on 11 November 1968 he discovered the negative among 
the miscellaneous negatives on file in the police department. He 
testified that the room in which this negative was found was 
kept under lock and key and access to it was restricted to author- 
ized police personnel. 

[g, 101 The main thrust of appellants' objections made a t  the 
trial to this fingerprint evidence, and their argument on this 
appeal, is directed to questioning the whereabouts of the nega- 
tive from June 1967 to the date it was found by Lee on 11 Novem- 
ber 1968. Appellants argue that this is a "missing link" in the 
chain of possession of the negative, and that thereby the finger- 
print evidence was rendered inadmissible. Appellants cite no 
authority for this position, and we can find neither reason nor 
authority to support their contention. A photograph of a finger- 
print, as of any other object, where there is evidence of ac- 
curacy of the photograph, is admissible for the restricted pur- 
pose of explaining or illustrating to the jury testimony relevant 
and material to the controversy. State u. Tew, 234 N.C. 612, 68 
S.E. 2d 291. Here, there was evidence as to the accuracy of the 
print and of the negative from which i t  had been made. There 
was also evidence that the negative itself had been left, and 
thereafter found, in the police photo laboratory which had been 
kept under lock and key. We find no error in admission of the 
expert testimony concerning identification of defendant Mitchell's 
fingerprints and no error in admitting in evidence for illustra- 
tive purposes the photographic print and the negative from 
which i t  was made. 

Appellants also assign as error portions of the court's 
charge to the jury. We have examined all of these assignments 
of error carefully, and find that the charge, taken contextually 
and viewed as a whole, is free from prejudicial error. 

Defendants have been represented throughout by able coun- 
sel who have diligently protected all of their rights. From careful 
examination of the entire record we find that defendants have 
received a fair  trial which was free from prejudicial error. 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 
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THOMAS L. KALE v. FRANCES KALE FORREST AKD RICHARD B. 
KALE, SR., INDIVIDUALLY AND AS EXECUTORS O F  THE LAST WILL AND 
TESTAMENT OF RUSSELL H. KALE, SR., RUSSELL H. KALE, JR., 
TRUDY LEE KALE, THERESA LYNN KALE, TINA LOUISE 
KALE, TRACEY KALE, TAREN LEIGH KALE, RICHARD B. 
KALE, JR., MARJORIE SYM KALE AND JOSEPH TURNER FOR- 
REST, JR., AND JOHN H. VERNON, GUARDIAN AD LITEM 

No. 7015SC286 

(Filed 5 August 1970) 

1. Wills 5 73- construction of will - sufficiency of findings and 
conclusions 

In a declaratory judgment action seeking the construction of a 
handwritten will probated i n  solemn form, the court's findings of fact  
and conclusions of law are held to have adequately ascertained the 
intent of the testator, and the judgment declaratory of tine rights of 
the parties i s  affirmed. 

2. Wills 8 28- construction of will - intention of testator 

The intention of the testator a s  gathered from the four corners 
of a will is the  controlling guide in  interpreting a will. 

APPEAL by the plaintiff, and defendant, Frances Kale For- 
rest, from Gambill, J., February 1970 Civil Session, The General 
Court of Justice of ALAMANGE County, Superior Court Division. 

This action was instituted pursuant to the Declaratory 
Judgment Act (G.S. 1-253, e t  seq.) to secure a construction of 
the terms of the will of Russell M. Kale, Sr. The instrument in 
question provided as  follows : 

"Mebane, N. C. 
August 10, 1965 

This is my Last Will and Testament 

Item #1 

After my taxes and all other expenses have been paid, 
my estate shall be divided as  follows: 

Richard B. Kale's %, part  shall be given to Richard B. 
Kale, Jr., and Marjorie Sym Kale. They shall have Kale 
Knitting Mills stock a t  book value. 

Frances Kale Forrest's interest shall [sic] divided equal- 
ly between she and her son Joseph Turner Forrest, Jr. 

Russell Henderson Kale's share shall be put in trust for 
him and he shall get interest from this when he reaches 60 
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years of age. At  his death the balance shall be given to  my 
surviving heirs. 

Richard B. Kale, Sr. and Frances Kale Forrest are to 
act as Co-Executors without fee. 

I hereby revoke all wills and codicils heretofore made 
by me. 

$25,000.00 shall be taken from my estate for the college 
education of daughters of Thomas Kale, Trudy Lee Kale, 
Teresa Lynn [sic] Kale, Tina Louise Kale, Tracey Kale and 
Taren Leigh Kale. Any moneys not used for their education 
shall be held and earnings given to Thomas L. Kale. 

Thomas L. Kale's share shall be put in trust for him and 
income from this trust shall be given him a t  age 60. If he is 
solvent a t  that time he can draw $1,000.00 yearly on principal. 

Witness: Manley L. Warren 

Witness : Shirley J. Carver" 

After a hearing, the following findings of fact, conclusions 
of law and judgment were entered by Judge Gambill: 

"THIS CAUSE, coming on to be heard before the under- 
signed Judge presiding a t  the February, 1970, Civil Term of 
the General Court of Justice, Superior Court Division for 
Alamance County, and after consideration of the admissions 
in the pleadings, the evidence presented, and argument of 
Counsel, the Court finds the facts and states conclusions of 
law, as follows: 

1. Russell H. Kale, Sr., a citizen and resident of the 
County of Alamance and State of North Carolina, died on or 
about the 7th day of February, 1969, seized and possessed of 
both real and personal property. 

2. That Russell H. Kale, Sr., left a handwritten, at- 
tested will dated August 10, 1965, a copy of which is attached 
hereto as 'Exhibit A', and said will was on the 7th day of 
May, 1969, duly admitted to probate in solemn form before 
the Clerk of Superior Court of Alamance County, North 
Carolina. 
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3. Richard B. Kale, Sr., and Frances Kale Forrest duly 
qualified as Executors under the will of Russell 8. Kale, Sr., 
and are now acting in such capacity. 

4. On the 7th day of May, 1969, this action was in- 
stituted by the plaintiff, Thomas L. Kale, under the North 
Carolina Declaratory Judgment Statute, General Statute 
1-255, and all persons, heirs and any other parties who may 
have an  interest in the subject matter were made parties to 
this action, and that  the same have been properly served and 
are before this Court. The plaintiff, Thomas L. Kale, in- 
stituted this action alleging that  a bona fide controversy had 
arisen between the plaintiff and defendants relative to their 
legal rights and status under the provisions of the will of 
Russell H. Kale, Sr. 

5. Certain defendants answered the complaint of Thom- 
as E. Kale alleging that a bona fide controversy had also 
arisen under certain other provisions of the Last Will and 
Testament of Russell H. Kale, Sr., and that  the Court should 
construe the Last Will and Testament of Russell H. Kale, Sr., 
and render a judgment declaring and adjudicating the re- 
spective rights of all parties under the provisions thereof. 

6. The testator, Russell H. Kale, Sr., died on February 
7, 1969, and a t  that  time he was survived by four (4) chil- 
dren; namely, Thomas L. Kale, Frances Kale Forrest, Rich- 
ard B. Male, Sr., and Russell H. Kale, Jr. 

7. Emma C. Kale, wife of Russell H. Kale, Sr., died 
on the 28th day of December, 1961, and that  Russell H. Kale, 
Sr., did not remarry prior to his death on February 7, 1969. 

8. The following questions and issues, among others 
not herein enumerated, have arisen and the parties have re- 
quested the Court to interpretate and adjudicate the respec- 
tive rights of all parties under said issues: 

I. What portion of the estate of Russell H. Kale, Sr., 
was devised and bequeathed unto the following persons : 

A. Richard B. Kale, Jr., and Marjorie Sym Kale? 
B. Frances Kale Forrest and Joseph Turner Forrest, 

Jr. ? 
C .  In trust for Russell Henderson Kale, Jr. ? 
D. In trust for Thomas L. Kale? 
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11. What is the disposition of the corpus in trust  for  
Russell H. Kale, Jr., after  his death, and a t  what time 
is the surviving heirs of the testator determined? 

111. Whether the Co-Executors, Richard B. Kale, Sr., 
and Frances Kale Forrest, who have actually performed 
services during the administration of the estate a re  
bound by the provision in the Last Will and Testament 
of Russell H. Kale, Sr., to serve without fee? 

IV. Whether the will of Russell H. Kale, Sr., creates 
a $25,000.00 trust  for the college education of the chil- 
dren of Thomas L. Kale and must distribution from the 
fund for  the benefit of any one child be limited to 
$5,000.00? 

V. Whether the $25,000.00 educational fund estab- 
lished for  the ehiIdren of Thomas L. Kale is taken from 
the portion of the estate of Russell M. Kale, Sr., be- 
queathed in trust  for the benefit of Thomas L. Kale? 

VI. What is the effect of the bequest to Thomas L. 
Kale and the disposition of the share after his death? 

VPI. When the testator fails to appoint a Trustee 
under a testamentary trust, n7ho is the proper person to 
act in such capacity? 

VIIP. What is the meaning of book value in the be- 
quest to Richard B. Kale, Jr., and Marjorie Syrn Kale, 
and a t  what date is the determination for valuing the 
stock a t  book value? 

CONCLUSIONS OF LAW 

ISSUE I 

1. Russell H. Kale, Sr., sired four (4) children during 
his lifetime; namely, Richard B. Kale, Frances Kale Forrest, 
Russell H. Kale, Jr., and Thomas L. Kale. All of these chil- 
dren survived the death of their father, their last surviving 
parent. 

2. The Last Will and Testament of Russell H. Kale, Sr., 
initially states : 'My estate shall be divided as  follows :'. The 
testator begins the division with : 'Richard B. Kale's X t h  
par t  shall be given to Richard B. Kale, Jr., and Marjorie 
Sym Kale.' Thereafter, the testator mentions each of his 
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three remaining children with such language as 'Frances 
Kale Forrest's interest' ; 'Russell Henderson Kale's share' ; 
and 'Thomas L. Kale's share'. 

3. The testator's intent was to distribute his estate 
equally between his children or their representatives. I n  be- 
ginning with the language to the effect 'Richard B. Kale's 
%th interest' and then stating each of his three remaining 
children's share shall be devised in a certain manner, i t  
clearly illustrates that it was the intent of Russell H. Kale, 
Sr., to make an equal division of all his property among his 
children or representatives of the children's interest. 

4. The intent of Russell H. Kale, Sr., was to divide his 
estate into four equal shares and that the estate of Russell H. 
Kale, Sr., should be distributed as follows: 

Richard B. Kale's interest divided between Richard B. 
Kale, Jr.  ( I $ )  , and Marjorie Sym Kale (1/8) . 
l/q, Frances Kale Forrest's interest divided between 
Frances Kale Forrest (y8) and Joseph Turner Forrest, 
Jr. (%). 
l/q, Russell Henderson Kale, Jr.'s share in trust for Rus- 
sell Henderson Kale, Jr .  

l/q, Thomas L. Kale's interest in trust for Thomas L. 
Kale, less the $25,000.00 educational fund for his chil- 
dren. 

1. The Last Will and Testament of Russell Henderson 
Kale directs that: 'Russell Henderson Kale, Jr.'s share shall 
be put in trust for him and he shall get interest from this 
when he reaches 60 years of age. At his death, the balance 
shall be given to my surviving heirs.' 

2. The testator, Russell H. Kale, Sr., intended to pro- 
vide Russell Henderson Kale, Jr., a life estate in the corpus 
of his portion of the estate with the remainder to the 
testator's surviving heirs. The income produced from this 
portion is to be accumulated until Russell Henderson Kale, 
Jr., reaches the age of 60, a t  which time he will be paid the 
accumulated income; and thereafter, he shall be paid the 
income on the corpus a t  quarterly intervals. 
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3. In the event that the said Russell Henderson Kale, 
Jr., shall die prior to reaching the age of 60 years, all 
accumulated income shall be paid to his estate. 

4. The surviving heirs of Russell H. Kale, Sr., are to 
be determined a t  the death of the life tenant, Russell Hen- 
derson Kale, Jr., as if Russell H. Kale, Sr., had died 
immediately after the death of Russell Henderson Kale, Jr. 
All heirs of Russell H. Kale, Sr., so determined will inherit 
the corpus. 

1. Russell H. Kale, Sr., testator, appointed Richard B. 
Kale, Jr., and Frances Kale Forrest as Co-Executors to 
serve without fee. Both parties have duly qualified as such 
and are now acting in that capacity. 

2. There is an effective testamentary provision in the 
will of Russell H. Kale, Sr., that the Co-Executors are  to 
serve without fee and therefore the Court does not have 
the power to allow a fee in conflict with the terms and 
provisions of the testator's will. 

1. The testator, Russell H. Kale, Sr., bequeathed 
$25,000.00 for the education of the daughters of Thomas L. 
Kale. 

2. The intent of the testator, Russell H. Kale, Sr., was 
to create a trust for the college education of the five ( 5 )  
daughters of Thomas L. Kale. 

3. The testator intended to establish a fund for the 
education of his grandchildren and did not desire to limit 
the expenditure for each grandchild to $5,000.00. 

4. The Trustees, hereinafter appointed, are vested with 
the discretion to pay out such amounts, as their interests and 
needs shall appear, for the college education of the testator's 
grandchildren, Trudy Lee Kale, Theresa Lyn Kale, Tina 
Louise Kale, Tracey Kale, and Taren Leigh Kale. Such col- 
lege education expenses shall include the cost of tuition, fees, 
books, clothing, laundry, and other related necessary ex- 
penses. 
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5. Any balance remaining after the education of the 
children of Thomas L. Kale, hereinabove named, shall be 
added to the trust created for Thomas L. Kale and admin- 
istered under the provisions thereof. 

6. That Thomas L. Kale is the equitable owner, in fee 
simple, of all properties constituting his trust estate, includ- 
ing any accun~ulated income, and, therefore, upon his death, 
all such properties then remaining as a part of said trust 
estate, including any accumulated income, shall be paid over 
to the estate of the said Thomas L. Kale, free and discharged 
from any further trust. 

1. The intent of the testator was to establish a $25,- 
000.00 educational bequest for his granddaughters, the 
children of Thomas L. Kale. 

2. The testator had already disposed of Vith of his 
estate, prior to the $25,000.00 educational bequest. 

3. The testator bequeathed any remainder in the edu- 
cational trust to Thomas L. Kale under the terms of the 
trust created for his benefit. 

4. The testator allowed Thomas L. Kale to draw 
$1,000.00 annually from his trust after age 60. 

5. It was the intent of the testator, Russell H. Kale, 
Sr,, that the $25,000.00 used to fund the educational bequest 
of the children of Thomas L. Kale be taken from the x t h  
share of Thomas L. Kale in the estate of Russell H. Kale, 
Sr. 

1. The testator provided that Thomas L. Kale's share 
shall be put in trust for him and the accumulated income 
from this trust given to him a t  age 60. If he is solvent a t  
that time, he can draw $1,000.00 yearly on principal. 

2. The intent of the testator is clear in that T'homas L. 
Kale's share shall be held in trust for him and all accumu- 
lated income paid to him a t  age 60; and thereafter he shall 
be paid the income on the corpus in quarterly intervals. In  
addition, Thomas L. Kale, a t  the age of 60, may invade the 
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principal by $1,000.00 and each year thereafter if he is 
solvent a t  the time of each such invasion. 

3. That Thomas L. Kale is the equitable owner in fee 
simple of all properties constituting his trust estate, includ- 
ing any accumulated income, and, therefore, upon his death 
all such properties constituting said trust estate, including 
any accumulated income shall be paid over to the estate of the 
said Thomas L. Kale, free and discharged from any further 
trust. 

ISSUE VII 

1. The testator created three (3) trusts under the 
provisions of his Last Will and Testament: (1) Russell 
Henderson Kale's trust, (2) The educational trust for the 
college education of the testator's granddaughters, (3) The 
trust  for Thomas L. Kale, individually, which includes any 
monies not used for the education of the testator's grand- 
daughters named in the Will. 

2. The testator, Russell H. Kale, Sr. in his will named 
Richard B. Kale, Sr., and Frances Kale Forrest as Co-Execu- 
tors, but neglected to appoint a Trustee of all trusts created 
therein. 

3. The supervision of trust estates involves the equit- 
able jurisdiction of the Court, and where a trust has been 
created and for some cause there is no person to execute 
the trust and carry out its purposes, it then becomes the 
province of a Court of equity to appoint a Trustee. 

4. Where property, real or personal, is devised and 
bequeathed by a will upon certain trusts set out in the will 
and the testator does not appoint a Trustee, i t  is the duty of 
the Co-Executors, Richard B. Kale, Sr., and Frances Kale 
Forrest, who have duly qualified as required by statute, to  
carry out the provisions of the Last Will and Testament of 
Russell H. Kale, Sr. 

5. The Co-Executors, Richard B. Kale, Sr., and Frances 
Kale Forrest are to be Co-Trustees of all trusts created 
under the Last Will and Testament of Russell H. Kale, Sr. 

6. Richard B. Kale, Sr., and Frances Kale Forrest, as  
Co-Trustees, will not be entitled to compensation for their 
services in such capacity. 
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ISSUE VIII 

1. The testator provided that Richard B. Kale's share 
shall be given to Richard B. Kale, Jr., and Marjorie Sym Male 
and their share shall be comprised of Kale Knitting Mills 
stock a t  book value. 

2. It is the testator's intent that the bequest for Richard 
B. Kale, Jr., and Marjorie Synl Kale be satisfied out of Kale 
Knitting Mills stock and that the value shall be computed a t  
book value. 

3. Book value of Kale Knitting Mills stock shall be 
determined by generally accepted accounting procedures and 
by dividing the net worth by the outstanding shares of 
common stock in the Kale Knitting Mills a t  the death of the 
testator. 

4. This book value of the stock shall be figured as  of 
the date of death of Russell H. Kale, Sr., February 7, 1969. 

5. For distribution and probate purposes, a11 Kale 
Knitting Mills stock shall be valued a t  book value, as herein- 
above set forth. 

Based upon the foregoing facts and conclusions of law, 
IT IS ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 

The Estate of Russell H. Kale, Sr., is to be divided and 
distributed as follows : 

v8 to Richard B. Kale, Jr. 
y8 to Marjorie Sym Kale 
1/8 to Frances Kale Forrest 
1/8 to Joseph Turner Forrest, Jr. 
l/g in trust for Russell Henderson Kale, Jr. 
% in trust for Thomas L. Kale, less the $25,000.00 

education fund for his children, Trudy Lee Kale, 
Theresa Lyn Kale, Tina Louise Kale, Tracey Kale, 
and Taren Leigh Kale 

1. The g t h  interest devised to Russell Henderson Kale, 
Jr., shall be held in trust for him for life. The income pro- 
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I 
duced from this portion is to be accumulated until Russell 
Henderson Kale, Jr., reaches the age of sixty 460), a t  which 
time he will be paid the accumulated income, and thereafter 
he shall be paid income on the corpus a t  quarterly intervals. 

2. In  the event the said Russell H. Kale, Jr., shall die 
prior to reaching the age of sixty #(GO) all accumuIated 
income shall be paid to his estate. 

3. Upon the death of Russell Henderson Kale, Jr., the 
corpus shall be paid to the surviving heirs of Russell H. Kale, 
Sr. The heirs of Russell H. Kale, Sr., shall be determined 
at the death of Russell Henderson Kale, Jr., as if Russell 
H. Kale, Sr., had died immediately following the death of 
Russell Henderson Kale, Jr. All the heirs of Russell H. Kale, 
Sr., so determined will inherit the corpus. 

ISSUE I11 

The Co-Executors, Richard B. Kale, Sr., and Frances 
Kale Forrest, are  not entitled to an  Executor fee or  commis- 
sion a s  in accordance with the terms and provisions of the 
Last Will and Testament of Russell H. Kale, Sr. 

ISSUE IV 
1. The $25,000.00 bequest for the education of the  

testator's grandchildren, Trudy Lee Kale, Theresa Lyn Kale, 
Tina Louise Kale, Tracey Kale, and Taren Leigh Kale, is t o  
be held in trust  for them. 

2. The expenditure to each grandchild is not limited 
to  $5,000.00 and the Trustees, hereinafter appointed, a r e  
vested with the discretion to pay out such amounts as  their 
needs and interests appear for  the college education of Trudy 
Lee Kale, Theresa Lyn Kale, Tina Louise Kale, Tracey Kale, 
and Taren Leigh Kale. That such college education expenses 
shall include the costs of tuition, fees, board and lodging, 
books, clothing and laundry and any other reasonable and 
necessary related expenses. 

3. Any balance remaining after  the education of the  
children of Thomas L. Kale, hereinabove named, shall be 
added to the trust  for Thomas L. Kale and administered 
under the provisions thereof. 

4. Thomas L. Kale is the equitable owner in fee simple 
of all properties constituting his t rus t  estate, including any 
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accumulated income, and, therefore, upon his death all such 
properties then remaining as a part of said trust estate, 
including any accumulated income, shall be paid over to the 
estate of Thomas L. Kale, free and discharged of any 
further trusts. 

The $25,000.00 used to fund the education bequest for 
Trudy Lee Kale, Theresa Lyn Kale, Tina Louise Kale, Tracey 
Male, and Taren Leigh Kale, shall be taken from the 
share of Thomas L. Kale in the Estate of Russell H. Kale, 
Sr. 

1. The share of Thomas L. Kale shall be held in trust 
for him and the accumulated income paid to him a t  age 
sixty (60), and thereafter he shall be paid the income from 
the corpus in quarterly intervals. In addition, Thomas L. 
KaIe a t  age sixty (60) may invade the principal by $1,008.00 
and each year thereafter, if he is solvent a t  the time of each 
such invasion. 

2. Thomas L. Kale is the equitable owner in fee simple 
of all properties constituting his trust estate including all 
accumulated income and, therefore, upon his death all such 
properties then remaining as a part  of said trust estate, 
including any accumulated income, shall be paid over to 
the estate of Thomas L. Kale, free and discharged of any 
further trusts. 

ISSUE VII 

1. The testator created three (3) trusts under the 
provisions of his Last Will and Testament: (1) Russell 
Henderson Kale's trust, (2) The educational trust for the 
college education of the testator's granddaughters, (3) The 
trust for Thomas L. Kale, individually, which includes any 
monies not used for the education of the testator's grand- 
daughters named in the Will. 

2. The Co-Executors, Richard B. Kale, Sr., and Frances 
Kale Forrest, are to be Co-Trustees of all trusts created 
under the Last Will and Testament of Russell H. Kale, Sr., 
without compensation. 
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ISSUE VIII  

1. The shares of Richard B. Kale, Jr., and Marjorie 
Sym Kale in the estate of Russell H. Male, Sr., shall be 
satisfied out of Kale Knitting Mills stock. 

2. The value of Kale Knitting Mills stock shall be 
computed a t  book value. 

3. Book value of Kale Knitting Mills stock shall be 
determined by generally accepted accounting procedures and 
by dividing the net worth by the outstanding shares of 
common stock in Kale Knitting Mills a t  the death of the 
testator. 

4. This book value of the stock shall be figured as of 
the date of death of Russell H. Kale, Sr., February 7, 1969. 

5. For distribution and probate purposes all Kale 
Knitting Mills stock shall be valued a t  book value as herein- 
above set forth. 

IT IS FURTHER ORDERED that the costs of this action 
shall be paid out of the estate of Russell H. Kale, Sr. 

This, the 5 day of February, 1970. 

S/ ROBERT M. GAMBILL 
Judge Presiding" 

Appellants bring forward numerous exceptions to the find- 
ings and conclusions of law of the trial judge. 

Ross, Wood and Dodge by Harold T. Dodge for plaintiff 
appellant. 

Hofler, Mount & White  by Lillard H. Mounlt for defendant 
appellant, defendant appellee, Frances Kale Forrest. 

Aycock, LaRoque, Allen, Cheek & Hilnes by C. B. Aycock for 
defendaat appellee, Russell Henderson Kale, Jr. 

We have reviewed the record in this case. It is conceded by 
all parties that the instrument in question is a will and that i t  
was properly probated in solemn form. The sole question is the 
correct construction of the will. 
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[I, 21 The intention of the testator as gathered from the four 
corners of a will is the controlling guide in interpreting a will. 
Campbell v. Jordan, 274 N.C. 233, 162 S.E. 2d 545 (1968). We 
feel that the findings and conclusions of law reached by Judge 
Gambill in this case adequately plumb the intent of the testator 
in the instant case, and we will not disturb his judgment 
declaratory of the rights of the parties involved. 

Affirmed. 

PARKER and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. JAMES JACKSON BLALOCK AND 
MERIL LANE ANDREWS 

No. 7010SC235 

(Filed 5 August 1970) 

1. Criminal Law § 99- rape prosecution - questions asked by court - 
expression of opinion 

In this prosecution for rape, questions which the trial judge asked 
some of the witnesses were for the purpose of clarification and did not 
constitute an expression of opinion or tend to impeach the testimony 
of the witnesses. 

2. Criminal Law § 99- threat by court to  issue bench warrants against 
defense witnesses - prejudice to defendants 

In this rape prosecution, defendants were not prejudiced when, 
after a defense witness testified that  each of the men present a t  the 
prosecutrix' house on the night in question had intercourse with prose- 
cutrix with her consent, the trial court, in the absence of the jury but 
in the presence of defense witnesses, threatened to issue bench warrants 
for the arrest of any witness who testified he had participated in the 
crime of aiding and abetting in prostitution, where the court's remarks 
obviously had no adverse effect on subsequent defense witnesses who 
thereafter gave similar testimony. 

3. Criminal Law § 162- necessity for objections 
Unless an objection is made a t  the proper time, i t  is waived. 

4. Criminal Law § 162- objection to  specific question - apt  time 
In case of a specific question, objection should be made a s  soon as 

the question is asked and before the witness has had time to answer. 

5. Criminal Law 9 162- failure to object - waiver of objection 
In  this rape prosecution, defendants waived objection to solicitor's 

question on cross-examination as to whether a defense witness would 
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be willing to take a lie detector test regarding his testimony, where 
they failed to object in apt time the first three times the question was 
asked. 

6. Criminal Law 9 166- abandonment of assignment of error 
Assignment of error not brought forward and argued in the brief 

is deemed abandoned. 

7. Rape and Allied Offenses § 6- instructions defining assault 
In  this rape prosecution, the trial court did not commit prejudicial 

error in defining assault when the charge is considered contextually. 

8. Criminal Law $8 113, 118- inadvertence in stating contentions or 
recapitulating evidence - necessity for objection 

Generally, an inadvertence in stating the contentions of the parties 
or in recapitulating the evidence must be called to  the trial court% 
attention in time for correction. 

9. Criminal Law 30 118, 168- misstatement of contentions - harmless 
error 

In  this rape prosecution, misstatements of defendants' contentions, 
if any, related to subordinate features of the case and did not prejudicle 
defendants. 

10. Rape and Allied Offenses § 6; Criminal Law § 114-- use of words 
"assault" and "rape" in charge - expression of opinion 

In this rape prosecution, the trial court did not lead the jury to 
assume that  the facts in controversy had been established by use of 
the words "assault" and "rape" or "raping" in referring to the charges 
against defendants. 

APPEAL from Cwr ,  J., 2 September 1969 Regular Criminal 
Session, WAKE County Superior Court. 

The defendants in this case, Meril Lane Andrews (Andrews) 
and James Jackson Blalock (Blalock), were indicted by the 
Grand Jury a t  the August 1969 Regular Criminal Session of 
Wake County Superior Court in two bills of indictment each in 
which they were charged with the rape of Beverly Suzanne 
Beam and Patricia Ann Hinton. Upon arraignment each defend- 
ant entered a plea of not guilty to each charge against him and 
upon motion of the solicitor and with the consent of each of 
the defendants the four cases were consolidated for trial. 

The evidence a t  the trial tended to show the facts to be 
as follows: On the night of 24 July 1969 Patricia Ann Hinton 
left her house a t  702 Edmunds Street in the City of Raleigh to 
buy a bottle of liquor. Finding the A.B.C. stores all closed she 
went to a house on Linden Avenue where she purchased some 
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liquor from the defendant Andrews. When she returned to her 
home she was visited by some neighbors. Following their visit 
she took a drink and talked on the telephone until about 10:30 
p.m. She then lay down on her sofa and took a nap. She was 
awakened by a knock on her door and when she opened i t  the 
defendant Andrews, along with Thomas Moody, entered the 
house and were followed by several other people. Andrews fixed 
a drink and told her to have a drink with him. About this time 
Thomas Moody asked her to go with him and she went with him 
into the bedroom where they had sexual intercourse. She testi- 
fied that after Moody had intercourse with her the defendant 
Blalock came "busting" through the door, threw her down on 
the bed and jumped on top of her, and made her engage in some 
unnatural sexual acts with him. Andrews came into the room 
and while Blalock sat on her, he had intercourse with her after 
which Blalock had intercourse with her also, all against her 
will. During the time this was occurring, Blalock burned her 
with a cigarette in several places on her body. After Blalock 
and Andrews finished with her she dressed and went down the 
hall to call the police. She testified that she heard someone yell 
that she was going to call the police and that just as she got 
the receiver in her hands Blalock came running out of the other 
bedroom, grabbed the receiver from her and jerked the phone 
off the wall. Then he threw her against the side of the wall and 
called her names while hitting her on the arm with the receiver. 
When she got free from Blalock she ran out the front door and 
went to a neighbor's house to call the police. The neighbor, 
however, was not home so she returned to her own house where 
she found that the crowd had left. She went in, locked the door 
and did not remember anything until the police came the next 
morning. Early the next morning two policemen came to her 
door and asked her what had been going on. She a t  first denied 
that anything had been going on there but when informed by 
the policeman that another girl had claimed to have been raped 
there the previous night, she told the officers that she had been 
raped also. She was then taken to the Raleigh Municipal Building 
where she signed warrants against the two defendants. 

Beverly Suzanne Beam testified that on the night in question 
she had been a t  The Keg, a tavern in the City of Raleigh, with 
another girl who was engaged to Blalock. They left the Keg and 
went to the other girl's apartment where Miss Beam had 
intended to spend the night. By prior arrangement she was to 
have had a date that night with Andrews while Blalock and the 
other girl also had a date. After Blalock and Andrews arrived, 
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she decided that she did not want to spend the night there and 
asked the defendants to take her home. Upon leaving the home 
of the other girl, the defendants drove to the home of Mrs. 
Hinton and parked there telling her they would be right back. 
About ten minutes later Blalock returned and asked her to 
come inside. When she entered the house she found a large 
crowd there including many of the witnesses who later testified 
in this case, Very soon after she got in the ho~ase, Thomas 
Moody grabbed her by the arm and hurt her. She ran out of the 
house but Moody and Blalock followed her and got her to return. 
When she returned to the house she went into a bedroom with 
Moody where they stayed for a few minutes before returning 
to the other room. Moody and Andrews talked for a few minutes 
and then Moody came over to her and told her they were going 
back into the bedroom. At this time Andrews slapped her several 
times and told her that she was going to do what he told her 
to do and nobody else. Upon their return to the bedroom, Moody 
told her that they were going to have sexual intercourse. She 
testified on voir dire, in the absence of the jury, that Moody 
told her that if she did not have intercourse with him she would 
not live to tell it, and that he gave her three examples of girls 
who had been beaten or killed in recent years. After Moody had 
intercourse with her, she testified that Andrews came in and 
told Moody to leave. Blalock came into the room and he and 
Andrews forced her to engage in unnatural sexual acts with 
them. Someone yelled that Mrs. Ninton was going to call the 
police and both men dressed and ran out of the bedroom. The 
defendants left the house and took her to 202 Linden Avenue 
where they left her. She ran from the house and met a policeman 
from whom she borrowed a dime to make a phone call. The 
policeman followed her to Watkins Grill where she called a cab. 
The owner of the grill asked if he could help her and she agreed 
to allow him to take her home. She and the grill owner got into 
a car driven by Deputy Sheriff Maylon Bagwell and after they 
had gone approximately two miles she told them she had been 
raped by two men whose identity she did not know. They took 
her to the police station where she identified the defendants 
from pictures shown her and she then signed warrants against 
them. 

The State offered medical evidence from three doctors which 
was to the effect that the female organ of each of the prosecuting 
witnesses contained sperm cells which had apparently been de- 
posited recently. 
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The defendants offered the testimony of several witnesses 
to the effect that they met Mrs. Hinton a t  202 Linden Avenue 
on the night in question and that she accompanied them to her 
house on Edmunds Street where they were to have a party. 
Entrance to the house was gained by one of the witnesses 
climbing through a window because Mrs. Hinton had lost her 
key. The witnesses testified that as soon as they entered the 
house, Moody and Mrs. Hinton went to one of the bedrooms 
and that thereafter each of the men a t  the party went to the 
bedroom where they had intercourse with Mrs. Hinton. While 
Donald Jones was in the bedroom they heard a knock a t  the 
door and the voice of a man claiming to be a policeman. The 
people all tried to escape from the house but when the door was 
opened they found that i t  was the defendants. Moody and 
Blalock persuaded Miss Beam to come in and eventually Moody 
went to the back bedroom with her. There was no testimony 
from any of the witnesses that they believed anyone was being 
forced to engage in sexual relations against his or her will 
during the night. 

In rebuttal the State offered the evidence of Thomas Moody 
who testified that on the night in question he was in the Hinton 
home and that he saw the defendant Andrews slap Miss Beam. 
He testified that he had intercourse with both of the prosecuting 
witnesses with their consent. 

Each defendant was convicted by the jury of assault upon 
a female over twelve years of age with the intent to commit 
rape in the case of Beverly Suzanne Beam and with assault 
upon a female in the cases involving Patricia Ann IIinton. Each 
defendant was sentenced to fifteen years imprisonment in the 
cases involving Beverly Suzanne Beam and each was given a 
consecutive six months sentence and a $500 fine in the cases 
involving Patricia Ann Hinton. The defendants each appealed 
to the North Carolina Court of Appeals, assigning error. 

Robert Morgan, At torney General, Eugene A. Smi th ,  Assis- 
tan t  At torney General, and Howard P. Satisky, S t a f f  Attorney, 
f o r  the State. 

Hatch, Little,  Bunn, Jones and Liggett,  by  E. Richard Jones, 
Jr., and Wil l iam P. Few, f o r  defendant  appellants. 
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[I] By assignments of error numbers 1, 3, 4, 7 and 14, the 
defendants contend that the trial judge, during the course of 
the trial, made remarks and asked questions of some of the 
witnesses which amounted to an expression of an opinion by 
the judge in violation of G.S. 1-180. In North Carolina i t  is 
improper for a trial judge to question a witness for the purpose 
of impeaching his testimony. State v. Perry, 231 N.C. 467, 57 
S.E. 2d 774 (1950). However, i t  is a well settled rule in this 
State that a trial judge may ask questions of a witness in order 
to obtain a proper understanding and clarification of the witness' 
testimony. State v. Strickland, 254 N.C. 658, 119 S.E. 2d 781 
(1961) ; State v. Humbles, 241 N.C. 47, 84 S.E. 2d 264 (1954) ; 
State v. Stevem, 244 N.C. 40, 92 S.E. 2d 409 (1956) ; State v. 
Furley, 245 N.C. 219, 95 S.E. 2d 448. This rule is a necessary 
one in our system of criminal law since there are times during 
the course of a trial, and especiaIIy in a trial involving facts as 
complicated as in the present case, when the judge finds i t  
necessary to ask the witness competent questions to aid in 
cIarifying the witness' testimony. State v. Noyle, 3 N.C. App. 
109, 164 S.E. 2d 83 (1968) ; State v. Perry, supra. 

We have examined the testimony of these witnesses and 
after considering the questions propounded by the judge, in light 
of all the attendant facts and circumstances, we believe that 
the questions asked by the judge were for the purpose of clarifi- 
cation and were not expressions of opinion, and did not tend 
to impeach the testimony of the witnesses. These assignments 
of error are overruled. 

[2] The defendants contend that the court erred in threatening 
to issue bench warrants for the arrest of any witnesses who 
testified that they participated in the crime of aiding and 
abetting prostitution. The record shows the facts to be as follows : 
Roger Watson, testifying for the defense, stated that everyone a t  
the house that night, including himself twice, had intercourse 
with Pat  Hinton. Following this testimony, Judge Carr excused 
the jury and called the solicitor's attention to the provisions of 
G.S. 14-203 and G.S. 14-204 relating to prostitution. He stated 
that he felt the witness had violated this statute but that he had 
grave doubts about the corpus delicti. When reminded by one 
of the defendant's attorneys that the witnesses were present, 
Judge Carr stated that he wanted them to know what the law 
was and what the consequences of their actions could be under 
the law. After the jury returned, the record shows that Donnie 
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Marshburn and Donald Jones took the witness stand and testified 
that each of the men present on the night in question took turns 
going into the bedroom of Pat  Hinton where they had intercourse 
with her. 

The record is clear that the remarks by Judge Carr had no 
adverse effect on the two witnesses that testified after he had 
informed them of the possible consequences of their testimony. 
This assignment of error is overruled. 

The defendants argue that the court committed prejudicial 
error in allowing the solicitor on cross-examination to ask one 
of the defendant's witnesses whether he would be willing to 
take a lie detector test as to his testimony. The record discloses 
that the solicitor asked the witness Jones the following question : 
"Will you take a lie detector test regarding your testimony 
today." No objection appears in the record as to this question 
or the answer. Later, the witness was asked the same question 
and an objection was made by the attorney for the defendant 
Blalock who afterwards stated that he had no objection to the 
question being asked once more; whereupon, the question was 
asked the third time without any objection and the witness 
answered. Subsequently, an attorney for the defendant Andrews 
stated to the court that this is highly improper and asked the 
court to instruct the jury on the admissibility of lie detector 
tests in North Carolina. Later, when the question was asked 
for the fourth time, counsel for one of the defendants objected. 

[3-51 It is the general rule that unless an objection is made 
a t  the proper time, it is waived. Stcunsbury, N.C. Evidence, 2d 
Ed., Sec. 27, page 49. In case of a specific question, objection 
should be made a s  soon as the question is asked and before the 
witness has had time to answer. Stansbury, N.C. Evidence, 2d 
Ed., Sec. 27, page 51, and cases cited thereunder. If testimony 
offered by a witness is not competent, objection to its admission 
should be interposed to the question a t  the time i t  was asked 
and when the objection is not taken in apt time i t  is waived. 
State v. Hunt, 223 N.C. 173, 25 S.E. 2d 598 (1943). The defend- 
ants waived any objections they might have had to the question 
by failing to object in apt time the first three times i t  was asked. 
This assignment of error is overruled. 

161 By assignment of error 16, based on exceptions 8, 9 and 21, 
the defendants challenged the court's rulings in denying their 
motions for judgment as of nonsuit. The defendants have failed 
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to argue this assignment in their brief, and the same is therefore 
deemed abandoned. Moreover, in their brief, the defendants state : 
"Defendants concede that there was sufficient evidence, taken 
in the light most favorable to the State, to sustain a conviction 
for rape in each case." 

[7] Ey assignment of error 17 the defendants contend that 
the court committed prejudicial error in defining assault as an 
attempt or offer with force and violence or with rudeness to 
do hurt to another. The defendants in this argument have lifted 
one sentence out of the court's charge and attempted to show 
that the definition is incorrect and inadequate. When the charge 
is considered contextually, i t  is our opinion that the court prop- 
erly and adequately instructed the jury as to all the elements of 
the crimes for which the defendants were being tried. This 
assignment of error is without merit. 

[8, 91 By assignments of error numbers 18, 20, 21 and 22, 
the defendants contend that the court committed prejudicial error 
in reviewing the evidence for the State and the defendants, and 
in stating their contentiom. Generally, an inadvertence in stating 
the contentions of the parties or in recapitulating the evidence 
must be called to the trial court's attention in time for correction. 
3 Strong, N. C. Index 2d, Criminal Law, Sec. 113, page 15. The 
record fails to show that this was done in the instant case. We 
have examined each portion of the charge to which all these 
exceptions are directed and find no material misstatement of 
the evidence or contentions of the State or the defendants. Those 
portions of the charge excepted to related to subordinate features 
of the case, and even if i t  can be said that the judge inadvertently 
misstated some of the contentions, the defendants have failed 
to show that they were in any way prejudiced by such statements. 
These assignments of error are overruled. 

The defendants contend that the judge committed error in 
his charge by the unqualified use of the words "assazalt" and 
"rape7? or "raping'? in referring to the charges against the 
defendants. They argue that the judge, by the use of these 
words, was leading the jury to assume that the facts in contro- 
versy had been established. We do not agree with this contention. 
The charge, when read as a whole, does not show that the judge 
in any manner expressed any opinion in violation of G.S. 1-180 
in reviewing the evidence or stating the contentions of the de- 
fendants. This assignment of error is without merit. 
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We have examined all of the defendants' exceptions and 
assignments of error brought forward on this appeal and conclude 
that the defendants had a fair trial in the superior court free 
from prejudicial error. 

No error. 

BROCK and BRITT, JJ., concur. 

B. D. JOHNSON, NORMAN V. JOHNSON, NASH JOHNSON AND WIFE, 
MARY S U E  JOHNSON, MAUDE JOHNSON HODGES AND HUSBAND, 
GEORGE HODGES, EMMA C. JOHNSON, OPHELIA JOHNSON 
CARLTON, VIRGINIA JOHNSON SCARBOROUGH, MAYE JOHN- 
SON SORRELL AND HUSBAND, JOHN SORRELL, FLETCHER 
JOHNSON, CORA J A N E  JOHNSON BOSTIC AND HUSBAND, RAE- 
FORD BOSTIC, CARSON JOHNSON, DOROTHY JOHNSON, A 
MINOR REPRESENTED IN THIS ACTION BY HER NEXT FRIEND, C. E. STEP- 
HENS,  Ex Parte 

No. 704SC368 

(Filed 5 August 1970) 

1. Partition fj§ 3, 9- proceeding for partitioning - sufficiency of clerk's 
order appointing timber commissioners - appeal t o  superior court 

In  an appeal to the superior court from an order of the clerk 
appointing timber commissioners in a partitioning proceeding which 
had been pending since 1948, the judge of the superior court erred in 
setting aside the clerk's order, where (1) the clerk had jurisdiction over 
the parties, lands, and timber encompassed in his order; (2 )  with the 
exception of one person, all of the parties through their respective 
attorneys consented to a judgment dismissing their appeal from the 
clerk's order; (3)  the absence of the person w-ho refused her consent 
created no new rights in favor of the parties who now seek to set 
aside the clerk's order; (4)  the 1948 petition for partition adequately 
described the timber to be cut; and (5) any new timber that had grown 
since 1948 was reasonably within the jurisdiction acquired over the 
timber by the 1948 petition. 

2. Attorney and Client fj  3- authority of attorney 
Consent by the attorneys of record raises a presumption of 

authority. 

3. Clerks of Court § 2; Partition fj 3- jurisdiction of clerk - presumption 
of juris'diction 

It is  presumed that the clerk of court had jurisdiction in a parti- 
tioning proceeding, and the burden is on the parties asserting the want 
of jurisdiction to show it. 
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4. Judgments § 41- consent judgment - dfeet on parties 
A consent judgment is as binding upon the parties and has the 

same force and effect as if it  had been entered by the court in regular 
course. 

5. Judgments 5 21- attack on consent judgment 
The proper procedure to attack a consent judgment on the ground 

that  a party thereto did not give his consent to the judgment as  entered 
is by motion in the cause. 

6. Clerks of Court 5 2- ex parte proceeding - jurisdiction to enter 
decree - necessity for written authorization 

The statute requiring that petitioners in an ex p a r k  proceeding 
file written authorization with the clerk before he can make any order 
or decree prejudicing their rights i s  held to apply only when all persons 
to be affected present an ex parte proceeding to the clerk and the clerk 
acts summarily. G.S. 1-401. 

VAUGHN, J., dissents. 

APPEAL by respondents from Cozuper, J., 29 September 1969 
Civil Session, DUPLIN Superior Court. 

The cause now before us is an appeal from an order in 
superior court which grew out of an appeal to the superior court 
from an order of the clerk denying a motion in the cause filed on 
25 January 1968 by some of the parties to a partitioning pro- 
ceeding which has been pending since 1948. 

On 30 October 1948 and for sometime prior thereto, the 
heirs of E. M. Johnson were owners as tenants in common of 
numerous tracts of land in Duplin and Pender Counties, includ- 
ing the lands described in the ex parte petition for partition filed 
on 20 October 1948 in Duplin County. The matter was titled S.P. 
2282. 

Commissioners were appointed to partition the lands. Their 
report was filed on 28 September 1950 and confirmed 11 Novem- 
ber 1950. As was requested in the petition, the commissioners' 
report provided that timber which "will measure ten (10) inches 
or more in diameter measured across the stump twelve (12) 
inches above the ground" was to be cut and sold in accordance 
with a power of attorney vested in Nash Johnson and B. D. 
Johnson, two of the petitioners. The report prescribes the man- 
ner in which the proceeds shall be distributed among the tenants 
in common and in which parties the land and remaining timber 
will vest. 
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On 13 November 1950, two days after the commissioners' 
report was confirmed, B. D. Johnson died intestate. Nash Johnson 
was given a new power of attorney and proceeded to sell the 
timber on the five tracts allotted to himself and B. D. Johnson. 

B. D. Johnson's heirs were his brothers and sisters, who are 
parties named in the original petition. In June 1954 Norman V. 
Johnson, a petitioner in the original petition, died intestate and 
subsequent thereto a special proceeding was filed to effect par- 
tition of the interests of his heirs. Thereafter, the power of at- 
torney to Nash Johnson was revoked by certain parties to the 
proceeding. In 1960 petitioner Maude Johnson Hodges died. 
Seven other special proceedings were filed to effect a division of 
rights, either between some of the remaining parties and other 
parties, or inter se. No timber was sold after 31 December 1952 
although some of the parties had conveyed their undivided in- 
terest in the land and timber. 

On 7 February 1964 a motion was filed by attorneys for 
certain named movants who were all of the interested parties a t  
that time with the exception of Virginia Johnson Scarborough. 
The motion set out the series of events which had transpired with 
respect to the lands and timber involved in the proceeding and 
prayed that "the Court enter such orders as may be proper and 
appropriate for carrying out the judgment heretofore entered 
in this proceeding." Paragraph 14 of the motion states the 
following : 

"'Movants are unable to determine their respective rights 
under the Report of Commissioners and Judgment hereto- 
fore rendered in this proceeding, as to what timber should 
now be cut and from what tracts, and as to the manner in 
which the proceeds of the sale of such timber should be dis- 
tributed, and as to by whom and in what manner the timber 
should be sold, and desire the advice and instruction of the 
court as to these matters." 

On 7 February 1964 an order was issued finding Virginia 
Johnson Scarborough to be a necessary party and setting a 
hearing for 28 February 1964. The order was served upon her 
on 12 February 1964. She made no appearance. 

On 22 April 1964, following a hearing, the clerk entered an 
order appointing commissioners who were to sell timber growing 
on those lands which had not been cut over. The order further 
provided that the appraisal value of certain timber on specified 
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lands allotted to B. D. Johnson and Nash Johnson shall be added 
to the net proceeds received from the sale, that the sum so 
arrived a t  shall be the fund available for distribution, and that 
the appraisal value shall be set off in determining Nash John- 
son's distributive share. 

Exceptions and appeals were entered as follows: "To each 
of the foregoing Findings of Fact and the Conclusions of Law, 
and to the signing and entry of the foregoing Order, the movants 
hereby except and appeal." Virginia Johnson Scarborough did 
not appeal from the order of the clerk. On 5 August 1964 and 
before the cause came on to be heard in superior court, a docu- 
ment entitled "Agreement for Division" was prepared. Its first 
paragraph states the following : 

"WHEREAS, the parties to Special Proceedings Numbers 
3437, 3472, 3740, 3743, 3738, 3384, 3362 and 2282, as filed in 
the Superior Court of Duplin County (except Virginia John- 
son Scarborough), are anxious to effectuate a just and 
equitable division of lands described in such proceedings ; and 
WHEREAS, said parties and their attorneys of record (ex- 
cept Virginia Johnson Scarborough) realize and appreciate 
the problems presented by the pleadings as filed, and are now 
desirous of resolving their minor differences and effectually 
dividing said property; and to this end they have agreed and 
do now agree as follows : " *." 

The agreement provides for a distribution of the lands involved 
in all proceedings except S.P. #2282, and regarding S.P. #2282 
provides that "* * * appeals shall be withdrawn by proper order 
and the case remanded to the Clerk of Superior Court of Duplin 
County for such supplementary orders as may be necessary to 
effectuate the sales and division thereby contemplated." 

The agreement further provides that Nash Johnson shall 
have a right of election to take either the Newkirk tract in S.P. 
#3740 or the Norman Johnson tract in S.P. #3384. The agree- 
ment ends with the following language : 

"IN WITNESS WHEREOF, the parties hereto, except Vir- 
ginia Johnson Scarborough, individually and their counsel 
stipulate and agree to the entering of such orders, judgments 
and decrees and covenants and agree that they will make and 
execute, or cause to be made and executed, such instrument 
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or instruments as are deemed proper to effectuate a division 
of the property as herein expressed. 

This the 5th day of August, 1964. 

/s/ Winifred T. Wells 
Winifred T. Wells, Attorney for Cora Jane Johnson 
Bostic and husband, Raeford Bostic; Dorothy Johnson 
Lane and husband, Lester Lane ; Fletcher Johnson ; Car- 
son Johnson; J. W. Blanchard and wife, Docie R. Blanch- 
ard ; Mae Johnson Sorrel1 

/s/ Carl V. Venters 
Carl V. Venters, Attorney for F. F. Hodges and wife, 
Maude E. Hodges; W. Victor Venters and wife, Kath- 
erine Cole Venters; George J. Hodges and wife, Blonzie 
Hodges 

/s/ H. E. Phillips 
H. E. Phillips 

AND 

/s/ James R. Nance 
James R. Nance 
Attorneys for Nash Johnson and wife, Mary Sue John- 
son ; Ophelia Johnson Carlton ; Bizzell D. Johnson and 
wife, Crystal C. Johnson ; Sylvia Joy Johnson Davis and 
husband, Earl Davis ; Marvin Johnson and wife, Grace 
P. Johnson; W. Bruce Carlton and wife, Dixie K. Carl- 
ton; Mary Carlton Blackburn and husband, Woodrow 
Blackburn; Katherine Carlton Price and husband, Wal- 
ter Price" 

On 10 August 1964 notice of Nash Johnson's election to 
accept the Newkirk tract as provided in the agreement of 5 
August 1964 was filed with the clerk. The signature of H. E. 
Phillips appears over the words "Nash Johnson, by his Attorney, 
H. E. Phillips." 

On 7 October 1964 Judge Henry L. Stevens, Jr., entered an 
order dismissing the appeals noting that "* * * the attorneys 
for the movants in the above entitled cause now move the Court 
that the appeal from the order and conclusions of law and findings 
of fact in this cause be dismissed and that this matter be re- 
manded to the Clerk * * *." The document includes the following: 
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"WE CONSENT 
/s/ H. E. Phillips 
H. E. Phillips, Attorney for the Petitioners 

WELLS AND BLOSSOM 
By: /s/ Winifred T. Wells 
Attorneys for the Respondents 

VENTERS AND DOTSON 
By: /s/ Carl V. Venters 

Attorneys for the Respondents, George J. Hodges, Individual- 
ly and Administrator, and wife, Blonzie Hodges, F. F. Hodges 
and wife, Mrs. F. I?. Hodges, W. Victor Venters and wife, 
Katherine Cole Venters'' 

No question was raised with respect to the 7 October 1964 
order or the agreement until 25 January 1968 when William T. 
Simpson, attorney for Nash Johnson and his present co-movants, 
filed a motion in the cause requesting (1) a temporary restrain- 
ing order prohibiting the commissioners appointed by the 22 
April 1964 order from taking any action and (2) an order direct- 
ing all parties in interest to appear and show cause "why the 
order dated 22 April 1964 should not be rescinded and dissolved." 
Virginia Johnson Scarborough was listed as a movant in the 25 
January 1968 motion but she withdrew from the motion by way 
of a letter to Simpson dated 31 January 1968, a subsequent one 
dated 2 April 1968, and a letter to the clerk dated 2 April 1968. 

The movants' allegations upon which they predicated their 
prayer for relief may be summarized as follows: 

(1) That Virginia Johnson Scarborough did not join in the 
motion filed 7 February 1964, that a t  the date of said motion 
some of the parties had adverse or conflicting interests, and that 
the motion was signed by various attorneys for whom no written 
authorization had been filed with the clerk. ( I t  is noted at  this 
point that the movants have nowhere alleged that the attorneys 
did not represent them; neither have they alleged that the at- 
torneys did not have authority to execute the various documents 
and other pleadings in question.) 

(2) That the 22 April 1964 order is contrary to the inter- 
ests of the movants. 

(3) That the 22 April 1964 order is void "for that the 
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order is in conflict with and unsupported by the findings of fact 
as set forth in said order," that the conclusions of law in the 
order are in error because all parties were not before the court 
and that the timber was not a part of the original ex parte 
proceeding. 

(4) That the 22 April 1964 order is void because i t  relates 
to timber over which the court had no jurisdiction. 

When the motion filed 25 January 1968 was heard by the 
clerk, he entered an order vacating his earlier cease and desist 
order and denying the motion. The movants appealed and the 
matter came on for hearing in superior court. At this hearing the 
movants did not offer any evidence other than the record. 

On 14 December 1969 Judge Cowper entered an order deny- 
ing "the motion filed 7 February 1964" and setting aside and 
declaring null and void the order signed by the clerk on 22 April 
1964. Appellants objected and excepted to the entry of said 
order of Judge Cowper and gave notice of appeal to the Court 
of Appeals. 

W h e n t l y  & Mason and W .  F. S impson  f o r  petitioner ap- 
pellees, Bruce Carlton, Execu tor  o f  Ophelia J .  Carlton, Bruce  
Carlton, individually,  N a s h  Johnson, Mary  S u e  Johnson, Wi l l iam 
T .  Elanchard, and Margaret  E. Cooper. 

Wel ls ,  Blossom & Burrows ,  Ven ters  & Dotson, and W.  A. 
Johnson f o r  respondent appellants, W.  Vic tor  V e n t e r s  and w i f e ,  
K a t h e k e  C.  Ven ters ,  Mae J .  Sorrell, Cora Jan4e J .  Bostic and 
husband,  Raeford Bostic, Carson Johnson, Fletcher Johnson, and 
Dorothy J .  Lane and husband,  Lester  Lane. 

This case deals with a complex matter which has dragged on 
for 22 years. The record and exhibits total some 538 pages. 
Much of the factual material and many of the contentions placed 
before the court are extraneous to the issues which we now 
perceive to be dispositive. 

11, 21 In our view, several salient points both chart the course 
of this appeal and determine the outcome: (1) The clerk had 
jurisdiction over the parties, lands and timber encompassed in 
his order of 22 April 1964. (2)  All parties except Virginia John- 
son Scarborough consented to a judgment dismissing the appeal 
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from that order of the clerk. (3) Consent by the attorneys of 
record raises a presumption of authority; in fact the further 
answer to the motion filed on 25 January 1968 alleges that 
Attorney H. E. Phillips represented Nash Johnson and those 
united in interest with him a t  the hearing on the 7 February 1964 
motion and Nash Johnson and those united in interest with 
him admitted this in their reply to said further answer. 

[3] The pleading which serves as a basis for entry of the 22 
April 1964 order is the original ex parte petition for partition 
filed in 1948. It provides adequate descriptions of the lands in- 
volved and states that the timber is to be sold and the proceeds 
distributed in accordance with the respective interests as de- 
termined in the proceeding. The lands are described in the 
petition by references to books and pages in the county registries ; 
the descriptions in the order of 22 April 1964 are by metes and 
bounds. The movants now argue that certain lands before the 
clerk in 1964 were not involved in the 1948 petition, but we are 
unable to determine this from the record. As jurisdiction is 
presumed, Jackson v. Bobbitt, 253 N.C. 670, 117 S.E. 2d 806, 
the burden was on the movants to establish this assertion as a 
matter of fact. The record on its face does not reveal a want of 
jurisdiction and the movants have offered no other evidence. 

Regarding the timber, the 22 April 1964 order merely at- 
tempted to effectuate the order of 1950 and the desires of the 
parties as stated in the 20 October 1948 petition and the 7 
February 1964 motion. To whatever extent any new grown 
timber was encompassed in the 1964 order, it was not a new res 
but was reasonably within the jurisdiction acquired over timber 
by the 1948 petition which included all timber "ten (10) inches 
or more in diameter measwed across the stump twelve (12) 
inches above the ground a t  the time of cutting" without setting 
a time for cutting. 

[4] Although the division agreement and the consent judgment 
dismissing the appeal are void as to Virginia Johnson Scar- 
borough because she was not a party, her absence creates no 
rights in favor of the movants herein. As to the movants, a 
consent judgment "is as binding and has the same force and 
effect as if i t  had been entered by the court in regular course." 
Edmundson v. Eclmundson, 222 N.C. 181, 22 S.E. 2d 576. In 
over to?^ v. Overton, 259 N.C. 31, 129 S.E. 2d 593, the court said 
that such a judgment "depends for its validity upon the consent 
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of the parties7' and in Gardiner v .  May ,  172 N.C. 192, 89 S.E. 955, 
the court stated that "* * * [wlhere parties solemnly consent 
that a certain judgment shall be entered on the record, i t  cannot 
be changed or altered, or set aside, without the consent of the 
parties to it, unless i t  appears, upon proper allegation and proof 
and a finding of the court, that it was obtained by fraud or 
mutual mistake, or that consent was not in fact given * * *." 

[s] In Overton the court pointed out that the proper procedure 
to attack a consent judgment on the ground that a party thereto 
did not give his consent to the judgment as entered is by motion 
in the cause. In Howard v .  Boyce, 254 N.C. 255, 118 S.E. 2d 897, 
the court stated that "* * * a judgment bearing the consent 
of a party's attorney of record i s  no t  void o n  i t s  face. Indeed, i t  
is presumed to be valid ; and the burden of proof is on the party 
who challenges its invalidity." (Emphasis added.) 

[GI The movants have asserted strenuously that G.S. 1-401 
requires that "written authorization must be filed with the clerk 
before he may make any order or decree to prejudice their 
rights," and that the motion of 7 February 1964 is therefore 
void for want of authorization. The statute, however, clearly 
applies only when all persons to be affected present an ex parte 
proceeding to the clerk and he acts summarily; the statute pro- 
vides that in that event all parties must sign the petition, or 
must sign and file with the clerk (1) a written application to 
be made petitioners or (2) a written authorization to the at- 
torney, before the clerk may make any order or decree prejudic- 
ing their rights. We think this proceeding was presented by the 
original petition in 1948. Generally, the rule is that the attorneys 
must have proper authority, but under Howard v .  Boyce, supra, 
that authority is presumed when the attorneys are of record and 
the document is valid on its face. 

For the reasons stated, we hold that Judge Cowper erred 
in the entry of the order appealed from; the order is vacated and 
this cause is remanded to the Superior Court of Duplin County 
for further proceedings consistent with this opinion. 

Error and Remanded. 

CAMPBELL, J., concurs. 

VAUGHN, J., dissents. 
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ELMER LOWE, PETITIONER V. PAUL RHODES, DEFENDANT 

No. 7023SC315 

(Filed 5 August 1970) 

1. Highways and Cartways § 15- cartway proceeding - trial de novo in 
superior court 

When a case involving a cartway is appealed from the clerk to the 
superior court, trial in superior court is de 120~0 .  G.S. 136-68. 

2. Highways and Cartways § 15- possession of cartway pending appeal 
The provision of G.S. 40-19 which allows the condemnor in an emi- 

nent domain proceeding to take possession of the condemned premises 
pending an  appeal to the superior court upon payment into court of the 
sum appraised by the commissioners is not applicable to a proceeding 
to establish a cartway brought under G.S. 136-68 et  seq.; therefore, 
the superior court erred in allowing petitioner to take possession of a 
cartway pending appeal by defendant landowner to the superior court. 

BROCK and BRITT, JJ., concur in result. 

APPEAL from Amnstrong, J., March 1970 Civil Session, 
WILKES Superior Court. 

This proceeding was instituted by the plaintiff, Elmer Lowe 
(Lowe), against the defendant Paul Rhodes (Rhodes) , under 
the provisions of G.S. 136-68 et seq., to establish a cartway across 
the lands of the defendant. The matter was first heard, according 
to statutory provisions, by the Clerk of Superior Court in Wilkes 
County. The clerk found that Lowe was entitled to a cartway 
across the lands of Rhodes and appointed a jury of view of three 
disinterested freeholders to lay off the cartway and to assess 
damages. On 29 October 1969, the commissioners submitted 
their report to the clerk for his approval. The report contained 
a description of the cartway and damages assessed in the amount 
of $750.00. Rhodes excepted to the ruling of the clerk and ap- 
pealed to the superior court from the report of the commissioners 
and the order of the clerk. 

After the appeal was entered Lowe filed a motion in superior 
court asking the court to authorize him to take possession of and 
hold the cartway pending appeal to the superior court. After 
considering the motion, Judge Armstrong entered the following 
order : 

"This cause coming on to be heard and being heard before 
the undersigned Judge presiding over the March 9, 1970 
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Civil Session of Superior Court of Wilkes County on motion 
of the petitioner to be placed in possession of the cartway 
established by the jury of view appointed by the Clerk 
Superior Court, Wilkes County pending the appeal to the 
Superior Court in this proceeding, upon condition that the 
petitioner pay into the office of the Clerk Superior Court, 
Wilkes County for the use and benefit of the defendant the 
sum of Seven Hundred Fifty ($750.00) Dollars being the 
damages assessed by the jury of view; 

"And it appearing to the undersigned Judge that all parties 
have had proper notice of the motion, and that all parties 
are present in court by and through their respective attorneys 
of record ; 

"And the court having considered the argument of counsel, 
the briefs filed in this proceeding by counsel, the pleadings, 
the report of the jury of view, and all orders heretofore 
entered in this cause; 

"And the court having examined the civil issue docket of the 
Superior Court of Wilkes County and having questioned 
counsel concerning the approximate time when this matter 
will be before the Superior Court for trial on the merits, 
and i t  appearing to the court that there will be considerable 
delay before this action comes on for trial in the Superior 
Court of Wilkes County, possibly for as long as twelve (12) 
to eighteen (18) months, and it further appearing to the 
court that this action was instituted July 9, 1969, that the 
jury of view made its report on the 29th day of October, 1969, 
that the defendant appealed from said order, and that there 
will be a substantial delay before the matter can be heard 
on its merits ; 

"And i t  further appearing to the court that G.S. 136-68 
provides that on appeal to the Superior Court in cartway 
proceedings that the procedure established under Chapter 
40, entitled 'Eminent Domain', shall be followed insofar as 
the same is applicable and in harmony with the provisions 
of the cartway proceedings ; and i t  further appearing to the 
court that G.S. 40-19 provides that on appeal to the Superior 
Court in an Eminent Domain proceeding that the condemning 
party may, if i t  so desires, pay into court the sum appraised 
by the commissioners and that in such event the condemning 
party may then enter, take possession of, and hold the 
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condemned lands until the final judgment rendered on the 
appeal to the Superior Court; and the undersigned being of 
the opinion that this provision of the Eminent Domain Law 
is applicable to a cartway proceeding commenced under G.S. 
136-68 et  seq. ; 

"NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED: 

"1. That the provision of the Eminent Domain Law allow- 
ing the condemning party to take possession of the condemned 
premises pending an appeal to the Superior Court upon pay- 
ment into the court of the sum appraised by the commission- 
ers, applies to cartway proceedings established under G.S. 
136-68 and by virtue thereof the petitioner in this proceeding 
shall, upon compliance with the terms of this order, be 
authorized to enter into, take possession of, and use the 
cartway established by the jury of view in this proceedings, 
pending the final judgment rendered on the appeal to the 
Superior Court of Wilkes County. 

"2. In the discretion of the court, and to promote the ends 
of justice in this proceeding, the court, in its discretion, 
orders that the plaintiff may enter into, take possession of, 
and hold the cartway established by the jury of view, upon 
compliance by the plaintiff with the terms of this order, 
pending the final judgment rendered on the appeal to the 
Superior Court of Wilkes County. 

"3. In order to enter into, take possession of and use the 
cartway, pending such final judgment, the plaintiff shall 
pay into the office of the Clerk of Superior Court, Wilkes 
County the sum of Seven Hundred Fifty ($750) Dollars, 
being the sum assessed by the jury of view. The petitioner 
shall further post with the court a justified bond in the sum 
of Five Thousand ($5,000.00) Dollars to save the defendant 
harmless from any damage done to his property by virtue of 
the petitioner's use and possession of the cartway, in the 
event that the final judgment entered in this proceeding 
should decree that the plaintiff is not entitled to the estab- 
lishment of a cartway over the land of the defendant. 

"This 10 day of March, 1970. 

"FRANK M. ARMSTRONG 
Judge Presiding" 
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From the entry of this order giving Lowe possession and 
use of the cartway pending trial in the superior court, Rhodes 
excepted and appealed, assigning error. 

E. J a m e s  Moore for peti t ioner appellee. 

W i c k e r ,  V a n n o y  and  Moore,  b y  J .  G a r y  V a n n o y ,  for de fend-  
ant appellant.  

The sole question presented on this appeal is whether the 
superior court judge committed error in allowing the appellee 
to take possession of the cartway premises pending trial de novo  
in the superior court. 

Under the provisions of G.S. 136-68, e t  seq., the clerk of 
superior court is given the authority to grant or  deny to one 
individual a cartway across the lands of another. G.S. 136-68 
also provides that  "[flrom any final order o r  judgment in said 
special proceeding, any interested party may appeal to the 
superior court for trial de  n o v o  and the procedure established 
under chapter 40, entitled 'Eminent Domain,' shall be followed 
in the conduct of such special proceeding i n s o f a r  a s  t h e  same  i s  
applicable and in ha?-mony w i t h  t h e  provisions o f  t h i s  section." 
(Emphasis added) The question for our determination then, is 
whether the provisions of Chapter 40 are applicable to the 
situation presented in the present case. 

G.S. 40-19, insofar as i t  is pertinent to this case, is as 
follows : 

"Within twenty days after  filing the report the corporation 
or any person interested in the said land may file exceptions 
to said report, and upon the determination of the same by 
the court, either party to the proceedings may appeal to the 
court a t  term, and thence, after judgment, to the appellate 
division. The court or judge on the hearing may direct a 
new appraisal, modify or confirm the report, or make such 
order in the premises as to him shall seem right and proper. 
I f  t h e  said corporation,  a t  t h e  t i m e  of t h e  appraisal ,  shall 
pay  i n t o  court  t h e  s u m  appraised b y  t h e  commiss ioners ,  t h e n  
and  in t h a t  e v e n t  t h e  said corporation may enter ,  t a k e  
possession o f ,  and  hold said lands ,  no twi ths tand ing  t h e  pen- 
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dency of the appeal, and until the final judgment rendered 
upon said appeal." (Emphasis added) 

In order that we may properly determine the applicability 
of this section of the General Statutes to the present case, i t  is 
necessary that we review the law regarding an appeal in a 
cartway proceeding prior to 1931 when it was made a part of 
the "Eminent Domain" proceedings. In Revised Statutes of 
North Carolina, Chapter CIV, Section 33, the county courts in 
North Carolina were given the power to lay out cartways upon 
the fulfillment of certain conditions. Section 36 gave the parties 
the right to appeal as follows: 

"Either party, dissatisfied with the judgment of the county 
court in any case arising under the thirty-third section of 
this act, shall have a right to appeal to the superior court 
of said county under the same rules and restrictions as in  
other cases of appeals." (Emphasis added) 

This statute remained substantially as quoted above until 
1901. In 1901 the Legislature, by Chapter 729, amended Chapter 
821, Laws 1899, by providing that the act would include cartways; 
however, they did not provide a method of appeal from a matter 
involving a cartway. In Cook v. Vickers, 141 N.C. 101, 53 S.E. 
740 (1906), the North Carolina Supreme Court held that a right 
to appeal did exist in cartway proceedings and that that right 
could be exercised under the general law of the State. In 1931 
the Legislature again acted with reference to cartways and 
changed the statute to include appeals from cartway proceedings 
in the provisions established for appeals from eminent 
domain proceedings. The apparent basis for this change was 
that cartways are considered to be essentially a part of the 
eminent domain law. In Parsons v. Wright, 223 N.C. 520, 27 
S.E. 2d 534 (1943), our Court said: 

"Cartways are public roads in the sense that they are open 
to all who see fi t  to use them, although the principal benefit 
inures to the individual or individuals a t  whose request 
they were laid out. The term is used merely for the purpose 
of classification and to distinguish a class of roads benefiting 
private individuals who, instead of the public a t  large, should 
bear the expense of their establishment and maintenance. 
They are designated quasi-public roads, and the condemnation 
of private property for such use has been frequently sus- 
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tained upon that ground as a valid exercise of the power of 
eminent domain. Cook v. Viekers, 141 N.C. 101, 58 S.E., 740; 
Barber v. Griffin, 158 N.C., 348, 74 S.E., 110; Waldroup v. 
Ferguson, 213 N.C., 198, 195 S.E., 615; 50 C.J., 380, see. 5. 
They are properly considered an auxiliary part of the public 
road system of the county, although they are distinguished 
from public highways proper. Cook v. Viekers, supra." 

Thus, we can see that the Legislature felt that since cart- 
ways were a part, to some extent, of the public highway system 
there should be some method of protecting them. In placing the 
cartway appeal procedure under the eminent domain procedure, 
however, the Legislature was careful to insert a provision that 
the procedure established for eminent domain appeal was to be 
utilized "[ilnsofar as the same is applicable and in harmony 
with the provisions of this section." Can we, therefore, hold that 
all of the procedure established for eminent domain proceedings 
on appeal is applicable to appeals in matters involving the 
granting or denying of a cartway? We think not. That there are 
distinctions between the two proceedings has been expressly 
recognized by our Supreme Court in the case of Dailey v. Bay, 
215 N.C. 652, 3 S.E. 2d 14 (1939). In that case, Barnhill, J., 
speaking for the Court, said: 

"There is a necessary distinction drawn as to the right of 
appeal in condemnation proceedings and in proceedings for 
the establishment of a cartway. Ordinarily the municipal or 
public service corporation seeking a right-of-way by con- 
demnation is entitled to the easement as a matter of right. 
The establishment of the bounds of the easement and the 
assessment of damages are the matters primarily involved. 
No appeal lies until the easement is laid out and the damages 
assessed. In proceedings under C.S., 3836, as amended, the 
right to a cartway is primarily a t  issue. An adjudication as  
to that affects a substantial right of the parties and is 
deemed to be a final judgment from which either party may 
appeal. Due to this distinction the cases cited by petitioner 
are not decisive of the question here presented. 
"Upon the docketing of the appeal upon the civil issue 
docket the Superior Court acquired full jurisdiction thereof 
and i t  is its duty to determine the issues of fact and 
questions of law involved." 
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[I] When a case involving a cartway is appealed from the 
clerk to the superior court, trial in superior court is de novo. 
G.S. 136-68 ; Candler v. Sluder, 259 N.C. 62,130 S.E. 2d 1 (1963). 
"The issue to be tried in superior court is the same as before 
the clerk-whether petitioners are entitled to a cartway over 
some lands. It involves only the elements set out in G.S. 136-69." 
In the trial de novo  i t  is entirely possible that the party that won 
in the hearing beIow, in this case the petitioner, will not win 
on appeal. If this occurs the property of the defendant has been 
injured by giving the plaintiff possession of the proposed cart- 
way pending appeal. I t  is true that under the provisions of G.S. 
40-19 the respondent is afforded some protection by the require- 
ment that the condemnor pay into court the amount of damages 
assessed by the commissioners pending the appeal to the superior 
court. This requirement in the statutes contemplates the inevi- 
table loss of the property by the appealing respondent to the 
condemnor. In the present case we have an individual attempting 
to condemn property belonging to another individual rather 
than the State or a subdivision thereof with powers of eminent 
domain taking the property of the individual. A careful review 
of the appeal procedure prior to 1931 and the inclusion of the 
cartway appeal procedure in the procedure established for 
eminent domain leads us to the conclusion that the Legislature 
has never intended that this particular portion of the eminent 
domain procedure be applied to an appeal from the clerk of 
court allowing a cartway to be laid off. 

[2] It is our belief, and we so hold, that that provision in G.S. 
40-19, which gives the court the authority to give possession 
and use of land to the condemnor while pending appeal, is not 
applicable to proceedings brought under G.S. 136-68, et seq., 
and the order of Judge Armstrong giving the petitioner 
possession and use of the cartway pending appeal is hereby 
reversed. 

Reversed. 

BROCK and BRITT, JJ., concur in result. 
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Koppers Co., Inc. v. Chemical Corp. 

KOPPERS COMPANY, INC., PLAINTIFF V. KAISER ALUMINUM AND 
CHEMICAL CORPORATION, DEFENDANT AND FIRST COLBERT 
NATIONAL BANK, ADDITIONAL DEFENDANT 

No. 7013SC391 

(Filed 5 August 1970) 

1. Process fj 14- service on foreign corporation - contract to  be per- 
formed in this State  - assignee of contract 

A contract between a Delaware corporation and a Georgia contractor 
fo r  the construction of railroad sidings a t  the corporation's plant in  
North Carolina is a contract "to be performed in this State" within t h e  
meaning of the s tatute  authorizing service of process on foreign 
corporations, and the contractor is subject to  the jurisdiction of the 
courts of this State; however, the assignee of the contract proceeds, a n  
Alabama bank, was not subject to the courts' jurisdiction under the 
contract, where the assignee was not a par ty to the  contract and had 
incurred no duties or liabilities thereunder. G.S. 55-145(a) (1). 

2. Assignments 9 4- effect of assignment - duties imposed by the  
contract 

An assignment of a contract does not operate to cast  upon the 
assignee the duties and obligations or the liabilities imposed by the 
contract on the assignor, in t h e  absence of the assignee's assumption 
of such liabilities. 

3. Contracts 9 2- nature and effect of promises not to  be performed 
except on happening of stated events 

Promises not to be performed except upon the happening of stated 
events, whether the events be called a contingency or  the  time of 
performance, cannot be the basis of a contract. 

4. Contracts 9 12- construction of contract 
A contract must  be viewed from i ts  four  corners. 

5. Contracts 9 12- construction of contract - rules of construction 
Where a n  Alabama bank, in a letter t o  a Delaware corporation, 

offered to use funds owing from the corporation to the bank's customer 
fo r  the purpose of liquidating the customer's debts: the  language of 
the letter must be given such a construction a s  the bank, a t  the time 
the letter was written, should have supposed the corporation would give 
it, or a s  the corporation was justified in giving it. 

6. Contracts 3 12- construction of contract - words capable of more 
than one meaning 

If the words employed in a contract a re  capable of more than one 
meaning, the meaning to be given is t h a t  which i t  is apparent the  
parties intended them to have. 

7. Contracts § 12- construction of ambiguity 
An ambiguity in  a written contract is  to  be inclined against the 

par ty  who prepared the writing. 
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8. Contracts 5 2- offer and acceptance - compliance with terms of offer 
Where a bank, in a letter to a corporation, offered to use funds 

owing from the corporation to the bank's customer under a construction 
contract for the liquidation of the contractor's debts, the corporation's 
release of the funds to the bank constituted its acceptance and created 
a contract binding the bank to perform a s  promised. 

9. Contracts 5 2- acceptance of offer - performance or nonperformance 
of act 

Where the offer so provides, i t  may be accepted by performing or 
refraining from performing a specified act. 

10. Contracts 5 2- acceptance of o~ffer by act or payment 
An acceptanoe of an offer may be by act, as  where an offer i s  

made that the offeror will pay or do something else if the offeree shall 
do a particular thing. 

11. Payment 5 1- payment of debt - place of payment 
In the absence of any agreement or stipulation to the contrary, a 

debt is payable a t  the place where the creditor resides, or a t  his place 
of business if he has one. 

12. Payment § 1- place of payment 
Where a Delaware corporation and an Alabama bank entered into 

a contract whereby the bank agreed to use funds owing from the 
corporation to a construction company for purpose of liquidating the 
construction company's debts to its creditors, all of whom were located 
in North Carolina, the payments of the debts were to be made in North 
Carolina, where the letter failed to state where the creditors would be 
paid. 

13. Process 5 14- service on foreign corporation 
Where a Delaware corporation and an Alabama bank entered into 

a contract whereby the bank agreed to use funds owing from the 
corporation to the bank's customer for purpose of liquidating the 
customer's debts to its North Carolina creditors, the contract was "to 
be performed in this State" within the meaning of the statute authoriz- 
ing service of process on foreign corporations; consequently, the bank 
was amenable to the jurisdiction of the courts of this State in the 
manufacturer's cross-action to recover the funds, which had been 
applied by the bank to its own debts. 

14. Constitutional Law 5 24; Process § 14- requisites of due process - 
subjecting foreign defendant to  in personam judgment - minimum 
contacts 

Due process requires only that  in order to subject a defendant 
to judgment in personam, if he be not present within the territory of 
the forum, he have certain minimum contacts with it such that  the 
maintenance of the suit does not offend the traditional notions of fa i r  
play and substantial justice; but i t  remains essential that  there be 
some act by which the defendant purposefully avails itself of the 
privilege of conducting activities within the forum state, thus invoking 
the benefits and protection of its laws. 
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15. Process § 14- service on foreign defendant - claims of immunity from 
suit - lien laws 

Where an Alabama bank through a contract with a Delaware 
corporation voluntarily inserted itself directly into the North Carolina 
affairs of its customer, a construction contractor, by stepping into the 
customer's shoes and agreeing to pay the debts owed by the customer 
to its North Carolina creditors-provided that  the manufacturer released 
to the bank funds owing to the contractor for construction work- 
the bank cannot now say that  i t  has any more immunity from a suit in 
North Carolina arising out of its undertaking than that enjoyed by its 
customer, especially where the funds released by the manufacturer 
were held pursuant to the lien laws of North Carolina. G.S. 44-9. 

16. Constitutional Law 9 24- due process - service on foreign corporation 
Where a Delaware corporation and an Alabama bank entered into 

a contract whereby the bank agreed to use funds owing from the 
corporation to the bank's customer for purpose of liquidating the 
customer's debts to its North Carolina creditors, the contract was "to 
be performed in this State" within the meaning of the statute authoriz- 
ing service of process on foreign corporations; subjecting the bank to 
the jurisdiction of the North Carolina courts does not offend the 
traditional notions of fair play and substantial justice nor does i t  
violate the due process clause of the Federal Constitution. 

APPEAL by additional defendant from Tillery, J., March 
1970 Civil Session of Superior Court for COLUMBUS County. 

Plaintiff Koppers Compaqy, Inc. (Koppers) and the 
original defendant, Kaiser Aluminum and Chemical Corporation 
(Kaiser), are Delaware corporations. Both are transacting 
business in North Carolina and both maintain "usual places of 
business" here. The additional defendant, First Colbert National 
Bank (Bank), has its usual place of business in the State of 
Alabama. 

Koppers instituted this action on 11 July 1969 seeking to 
enforce a lien for materials furnished a contractor and used in 
the construction of certain railroad sidings for Kaiser at 
Kaiser's Acme, North Carolina, plant. The contractor, Southeast- 
ern Railroad Construction and Maintenance Company (Con- 
tractor), is alleged to be a partnership with the partners 
domiciled in the State of Georgia. The complaint alleges that 
Kaiser surrendered funds owed to the Contractor after having 
been notified of Koppers' claim pursuant to G.S. 44-9. Kaiser 
alleges in a cross action against the Bank that it released the 
funds due the Contractor to the Bank upon representation by 
the Bank that i t  would liquidate the Contractor's debts arising 
out of the work performed for Kaiser in North Carolina, and 
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that the Bank refused to apply the funds as agreed, applying 
them instead to a debt owed the Bank by the Contractor. Upon 
motion by Kaiser, the Bank was made a party defendant and 
process was served on i t  in the manner provided by G.S. 55-146 
for service of process on foreign corporations. Kaiser seeks 
through its cross action to recover the funds released to the 
Bank so that they may be used to satisfy any judgment obtained 
by Koppers in this action. 

Before time for answering had expired the Bank moved 
that the cross action be dismissed on the grounds that: (1) As 
a foreign corporation it is not amenable to service of process 
under G.S. 55-145 for that i t  has insufficient "ties or connections" 
with this state to subject i t  to this state's jurisdiction and (2) 
G.S. 55-145 is unconstitutional insofar as it purports to authorize 
service of process on the Bank. 

The written motion, which contains no factual allegations, 
was not verified and it does not appear from the record that 
the Bank presented any affidavit or other evidence in support 
of its motion. The motion was heard, however, upon the verified 
pleadings and an uncontradicted affidavit offered by Kaiser. 
At the conclusion of the hearing, the court found facts, made 
conclusions and denied the motion. This appeal followed. 

Nogue, Hill and Rowe by C. D. Hogue, Jr., for defendant 
appellee Kaiser Aluminum and Chemical Corporation. 

D. Jack Hooks for additional defendant First Colbert Na- 
tional Bank. 

Appellant is a banking corporation with its principal place 
of business in the State of Alabama. The only connection i t  has 
ever had with the State of North Carolina, insofar as  the record 
shows, arose out of the following: 

In October 1967 Kaiser entered a contract with Southeastern 
Construction and Maintenance Company (Contractor), for the 
construction of certain railroad sidings a t  Kaiser's Acme Plant 
in Columbus County, North Carolina. The contract provided in 
part: "Both parties to this contract hereby accepts [sic] the 
assignment of this contract by the Contractor to the First 
Colbert National Bank and agrees [sic] that the money to 
become due and paid to the Contractor, will be paid by check 
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made jointly to the Contractor and the First Colbert National 
Bank and mailed or delivered by Kaiser Agricultural Chemicals 
to the First Colbert National Bank in lieu of payment thereof 
to the said contractor." 

During the performance of the contract, the Contractor 
defaulted on various accounts arising out of the work performed, 
including the account owed to Koppers for materials furnished. 
On 17 July 1968, appellant's president wrote to an official of 
Kaiser a t  its Savannah, Georgia location requesting the release 
of money owed by Kaiser to the Contractor. The letter is as 
follows : 

"Mr. D. R. Martin 
130 East Bay Street 
Savannah, Georgia 314-02 

Dear Ray: 

Confirming our telephone conversation of July 16, 1968, 
providing Kaiser releases the $14,000.00 plus check due David 
Waldrep's plant, [Contractor] Our bank will assist his firm 
to the fullest extent possible in order to see that all creditors 
are paid on a basis which we, a t  present, deem appropriate. 
Furthermore, our bank will take assignments on other work 
which his firm has either completed or is in the process of 
completing and an assignment on all other contracts which 
he might enter into subsequent to this date in order to assure 
further payments to the creditors. 

The following is a list of known creditors and said 
proposition to liquidate the indebtedness from the Kaiser 
check and from another check a t  Clyco in the approximate 
amount of $4,300.00 and miscellaneous contracts making up 
the difference ; 

Amount First 
Creditor Due Liquidation 
L. B. Foster $16,644.37 $10,000.00 
Koppers 7,222.79 4,000.00 
State of N. C. 1,000.00 1,000.00 
J. H. Huffan Contractors 1,200.00 1,200.00 
Superior Stone 2,685.85 2,685.85 
Hanover 111.10 111.10 
Hyman 1,100.00 1,100.00 
A. D. Stewart 166.02 166.02 
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Credi tor  
A m o u n t  Firs t  

Due Liquidation. 
E. G. Dale 99.45 99.45 
Konig Hardware 66.00 66.00 
Kaiser 2,483.00 
Demurge 675.00 
Unloading 474.53 

Second Third 
Credi tor  Liquidation Liquidation 

L. B. Foster $ 2,000.00 $ 4,644.37 
Ko p pers 3,222.79 
Kaiser 2,483.00 
Demurge 675.00 
Unloading 474.53 

From the records available to our bank the first liquida- 
tion would be handled within two weeks from date of receipt 
of the $14,000.00 check and the $4,300.00 check and other 
checking funds available. The second liquidation would be 
handled from the net profits of a contract already signed 
involving the Reynolds plant here a t  Sheffield and the third 
liquidation would have to be handled from contracts which 
have not yet been awarded. We will monitor the affairs of 
this company in the very best manner that  we can in order 
to see that  the above creditors are satisfied and i t  might 
be wise for you to converse with some of these creditors along 
the lines which we mentioned in our telephone conversation. 
You may feel free to send a copy of this letter to anyone you 
deem necessary. David Waldrep is a fine, hard working 
and honest young man and we are doing all we can to see 
him through. Your cooperation in the matter is greatly 
appreciated. 

Very truly yours, 
s/ F. E. Draper 
F. E. Draper" 

In  response to the above letter, and in reliance upon the 
representations contained therein, Kaiser released to appellant 
the sum of $14,375.13, being the final amount owed by Kaiser 
to the Contractor. 

Based on evidence of the transactions set forth above, the 
court found facts and concluded that  the cross action asserted 
against appellant arose out of a contract having a substantial 



124 IN THE COURT O F  APPEALS [9 

Koppers Co., Inc. v. Chemical Corp. 

connection with the State of North Carolina and to be performed 
to a substantial degree within the State, and that appellant is 
subject to suit in this State under the terms and provisions of 
G.S. 55-145. 

At no time has it been contended that appellant is subject 
to the jurisdiction of this State as a result of having transacted 
business here within the meaning of G.S. 55-144. Nor has i t  
been contended that appellant is properly before the court as  a 
result of engaging in any activities delineated in G.S. 55-145, 
other than those specified in subparagraph (a) (1) thereof. 
Therefore, the only statutory provision pertinent to this appeal 
is G.S. 55-145(a) (1) which provides as follows: 

"(a) Every foreign corporation shall be subject to suit in 
this State, by a resident of this State or by a person having 
a usual place of business in this State, whether or not such 
foreign corporation is transacting or has transacted business 
in this State and whether or not i t  is engaged exclusively in 
interstate or foreign commerce, on any cause of action arising 
as  follows : 

(1) Out of any contract made in this State or to be per- 
formed in this State; . . ." 

The initial question is whether the cross action asserted by 
Maiser arises "out of any contract made in this State or to be 
performed in this State" within the meaning of G.S. 
55-145(a) (1). Since there was no evidence presented and no 
finding made that any contract forming the basis of this 
litigation was made in North Carolina, our inquiry is limited 
to the issue of "performance within this State." 

[I, 21 We first look to the contract between Kaiser and the 
Contractor. This contract was to be substantially performed in 
this State within the meaning of the interpretation placed on 
G.S. 55-145 (a) (1) by previous decisions. Byham v. House Cow., 
265 N.C. 50, 143 S.E. 2d 225; Crabtree v. Coats & Burchard Co., 
7 N.C. App. 624, 173 S.E. 2d 473. Conceding, however, that the 
contact provided by the contract between the Contractor and 
this State was sufficient to subject the Contractor to the juris- 
diction of this State's courts, i t  does not follow that i t  would 
bring appellant, as assignee of the proceeds thereunder, within 
their jurisdiction. We think it clear that the operation of G.S. 
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55-145(a) (1) is limited to situations where the foreign defend- 
ant against whom a cause of action is asserted is a party to 
the contract forming the basis of jurisdiction. "It is a general 
principle that an assignment of a contract does not operate to 
cast upon the assignee the duties and obligations or the liabilities 
imposed by the contract on the assignor, in the absence of the 
assignee's assumption of such liabilities." 6 Am. Jur. Zd, Assign- 
ments, $ 109. Appellant was not a party to the contract between 
Kaiser and the Contractor. Under the terms of that contract 
appellant incurred no obligation to Kaiser and had no duties to 
perform. In our opinion that contract affords no basis for 
jurisdiction. 

[3-71 We turn now to the relationship initiated between Kaiser 
and appellant by appellant's letter. Some of the language con- 
tained in the letter is obviously illusory. In one sense i t  can be 
argued that the letter constitutes simply a promise to assist 
the Contractor in liquidating its debts upon the happening of 
certain contingencies outside the control of appellant, i.e., a 
realization of profit from certain of Contractor's contracts, and 
the assignment of contracts not yet awarded. Promises not to 
be performed except upon the happening of stated events, 
whether the events be called a contingency or the time of per- 
formance, cannot be the basis of a contract. Jones v. Realty Co., 
226 N.C. 303, 37 S.E. 2d 906. However, the agreement, as 
embodied in the letter, must be viewed from its four corners. 
Jones v. Realty Co., supra. The language of the letter must be 
given such a construction as appellant, a t  the time i t  was written, 
should have supposed Kaiser would give to it, or as Kaiser was 
fairly justified in giving to it. See 17 Am. Jur. 2d, Contracts, 
Q 248, p. 641. " 'If the words employed are capable of more than 
one meaning, the meaning to be given is that which i t  is apparent 
the parties intended them to have.' King v. Davis, 190 N.C., 737, 
130 S.E., 707. I t  is also a rule of construction that an ambiguity 
in a written contract is to be inclined against the party who 
prepared the writing. Wilkie v. Ins. Co., 146 N.C., 513, 60 S.E., 
427." Jones v. Realty Co., supya, a t  p. 305. 

[8- 101 Following these rules of construction, we are of the 
opinion that appellant's letter constituted an  unconditional 
offer to use the funds in question, along with other funds then 
available, to complete the first proposed liquidation of the 
Contractor's debts. All of the Kaiser funds were to be used in 
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the first liquidation. A fair  construction of the terms of the 
letter is that other funds needed to complete the first liquidation 
were already on hand or unconditionally forthcoming. " [S] aid 
proposition to liquidate the indebtedness from the Kaiser check 
and from another check a t  Clyco in the approximate amount of 
$4,300.00 and miscellaneous contracts making up the difference; 
. . . From the records available to our bank the first liquidation 
would be handled within two weeks from date of receipt of the 
$14,000.00 check and the $4,300.00 check and other checking 
funds available." I t  is therefore immaterial that the second and 
third proposed liquidations depended upon the happening of 
future events, for appellant's offer with respect to the use of 
the Kaiser funds was unconditional. Kaiser's release of the funds, 
as  requested in appeIlant's letter, constituted its acceptance and 
created a contract binding appellant to perform as promised. 
"Where the offer so provides, i t  may be accepted by performing 
or refraining from performing a specified act. An acceptance of 
an  offer may be by act, as where an offer is made that the 
offerer will pay or do something else, if the offeree shall do a 
particular thing." 17 C.J.S., Contracts, $ 41 (d ) ,  p. 668. See also 
17 Am. Jur. 2d, Contracts, $ 45; 1 Williston on Contracts, 3d 
Ed., $ 65. 

[ll-13] Once appellant's offer was accepted by Kaiser, the 
sole performance called for under the contract was the payment 
of the funds by the Bank to the Contractor's creditors as set 
forth in the liquidation schedule. The trial court found that 
all of the creditors were located in North Carolina; that they 
were to be paid in North Carolina; and that the debts arose out 
of work performed in North Carolina. These findings are fully 
supported by evidence. The only contention made by appellant 
with respect to any of these findings is that since its letter did 
not say where payment was to be made, i t  should be inferred 
that the creditors would be paid in the State of Alabama. We 
reject such an inference as inconsistent with the well established 
principle that '" . .. in the absence of any agreement or stipulation 
to the contrary, a debt is payable a t  the place where the creditor 
resides, or a t  his place of business, if he has one, . . ." 70 C.J.S., 
Payment, $ 6, p. 217. Our conclusion is that the cause of action 
alleged by Kaiser arises out of a contract to be performed in 
North Carolina within the meaning of G.S. 55-145 (a) (1).  Find- 
ings and conclusions made by the trial court to this effect 
support its order denying appellant's motion to dismiss. 
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A final question arises; namely, does the exercise of juris- 
diction under circumstances here presented, though appropriate 
under the statute, violate the due process clause of the Federal 
Constitution? 

1141 It has been consistently held, since the landmark case of 
International Shoe Co. v. Washington, 326 U.S. 310, 66 S. Ct. 
154, 90 L.Ed. 95, that " 'due process requires only that in order 
to subject a defendant to judgment in personam, if he be not 
present within the territory of the forum, he have certain mini- 
mum contacts with it such that the maintenance of the suit 
does not offend "the traditional notions of fair play and substan- 
tial justice." ' " McGee v. International L i f e  Ins. Co., 355 U.S. 
220, 78 S. Ct. 1199, 2 L.Ed. 2d 223; see B y h a m  v. House Corp., 
supra, and cases therein cited. But i t  remains essential in each 
case ". . . that there be some act by which the defendant purpose- 
fully avails itself of the privilege of conducting activities within 
the forum State, thus invoking the benefits and protections of 
its laws." Hanson v. Denclcla, 357 U. S. 235, 78 S. Ct. 1228, 2 
L.Ed. 2d 1283. 

[Is] Here, appellant through the contract arising out of its 
letter to Kaiser, inserted itself directly into the North Carolina 
affairs of its customer, the Contractor, by stepping into its 
shoes and agreeing to pay the debts owed by the Contractor 
under North Carolina law. Having voluntarily assumed this 
role, appellant cannot now say that it has any more immunity 
from a suit in this State arising out of its undertaking than that 
enjoyed by its customer. The obligations to North Carolina 
creditors arose while the Contractor for whom appellant under- 
took to act was enjoying the protection of the laws of North 
Carolina. The funds which appellant induced Kaiser to release 
outside this State's jurisdiction were being held pursuant to 
this State's lien laws as a result of notice given Kaiser by 
Koppers pursuant to G.S. 44-9. Appellant's inducement of Kaiser 
to release the funds frustrated the natural operation of this 
State's laws with respect to the funds. Appellant was aware, 
or certainly should have been aware, that unless it fulfilled its 
contractural obligation, its activity in obtaining the release of 
the funds from this State would substantially affect the rights of 
creditors within North Carolina and the right of Kaiser to avoid 
liability for payment of the North Carolina debts of appellant's 
customer as imposed by the lien laws of this State. 
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[16] The entire circumstances are such that  to hold that 
appellant is not subject to the jurisdiction of this State would, 
in our opinion, offmd "the traditional notions of fa i r  play and 
substantial justice." We are of the opinion, and so hold, that no 
violation of appellant's constitutional rights has been shown. 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 

MILDRED SUGGS PERRY AND HUSBAND, J. W. PERRY, AND E. L. 
McCOY AND WIFE, FLORENCE McCOY v. S U D I E  MAE SUGGS, 
WIDOW; J O H N  WILLIAM SIJGGS AND WIFE, ALICE SUGGS; JAMES 
HAYWOOD SUGGS AND WIFE, IMEDIA SUGGS; JOSIE SUGGS 
RADFORD AND HUSBAND, PATRICK RADFORD; LAWTON SUGGS, 
MINOR; MARY LOU SUGGS, MINOR; MELVIN SUGGS, MINOR; 
ROBERT SUGGS, MINOR; TIMOTHY SUGGS, MINOR, AND SUDIE 
MAE SUGGS, ADMINISTRATRIX OF THE ESTATE OF ROBERT L. SUGGS, 
DECEASED 

No. 708SC418 

(Filed 5 August 1970) 

1. Deeds 3 7- registration after death of grantor - presumption of 
delivery 

The presuniption of delivery resulting from the registration of a 
deed applies even though the registration is made after the grantor's 
death. 

2. Deeds § 7- registration after death of one grantor - presumption 
of delivery - sufficiency of evidence to rebut presumption - acqui- 
escence by grantee in delivery 

Plaintiff's evidence was insufficient to rebut the presumption of 
delivery of a deed to the property in question arising from registration 
of the deed after the death of one of the two grantors, and was 
insufficient to show that the grantee failed to acquiesce in the grantors' 
intent to make the deed an effective conveyance. 

APPEAL by plaintiffs from Bundy, J., 5 January 1970 
Session of Superior Court of GREENE County. 

Plaintiffs Mildred Perry and Florence McCoy are children 
of Emma G. Suggs, who died intestate in 1949, survived by her 
husband R. L. Suggs, Sr., who died in 1960, and a son R. L. 
Suggs, Jr. who died intestate in 1964. Defendant Sudie Mae 
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Suggs is the widow of R. L. Suggs, Jr., and the other defendants 
are the children and grandchildren of R. L. Suggs, Sr. 

Plaintiffs instituted this action for the removal of alleged 
cloud on their title to an undivided 2/5 interest in a certain 
tract of land and to recover rents and profits therefrom for a 
period of nine years. They allege that defendants elaim title to 
the entire interest in the land under a deed from R. L. Suggs, Sr. 
and wife, Emma G. Suggs, to R. L. Suggs, Jr., for his lifetime 
with remainder to his children. The deed is dated 5 December 
1942; was executed on 13 March 1943; and was recorded on 10 
December 1949, in Book 252, page 351, Greene County Registry. 
It recites a consideration of $500. The deed was recorded after 
the death of Emma G. Suggs. Plaintiffs and defendants claim 
under a common source of title; to wit, Emma G. Suggs, to whom 
the property was conveyed by Robert L. Suggs by deed dated 
1 January 1923, recorded 7 November 1923, in Book 130, page 
514, Greene County Registry. 

Plaintiffs allege that the deed of 5 December 1942 was a 
deed of gift not recorded in two years, was never delivered, and 
is void. They claim as heirs of Emma G. Suggs. 

Defendants admit that they claim under the deed of 5 
December 1942, but deny that the deed is void and set up 
adverse possession and laches as affirmative defenses. 

The matter was heard without a jury upon stipulations of 
the parties and oral evidence. Upon the conclusion of the plain- 
tiffs' evidence, the court allowed defendants' motion for dismissal 
and entered judgment for the defendants. Plaintiffs appealed to 
this Court. 

Turner and Harrison, b y  Fred W. Harrison, and Lewis and 
Rouse, by  Robert D. Rouse, Jr., for plaintiff appellants. 

Aycock, LaRoque, Allen, Cheek and Hines, by C. B. Aycock 
and I .  Joseph Horton, for defendant appellees. 

The record shows that "AT THE CONCLUSION OF PLAINTIFFS' 
EVIDENCE, THE DEFENDANTS - THROUGH COUNSEL - ~ ~ O V E  FOR 
A DIRECTED VERDICT." The judgment entered states that "at the 
conclusion of the plaintiffs' evidence and the plaintiffs having 
rested, the defendants, through counsel, moved for a dismissal 
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on the grounds that upon the facts and the law, the plaintiffs 
have shown no right to relief." 

Apparently defendants' motion was for involuntary dismis- 
sal under Rule 41 (b) applicable in actions tried by the court 
without a jury, rather than for a directed verdict under Rule 
50(a) applicable in actions tried before a jury. The court 
rendered judgment on the merits and found facts as provided in 
Rule 52 (a).  

The pertinent findings of fact and conclusions of law based 
thereon, to all of which plaintiffs except, are as follows: 

"5. That the deed dated December 5, 1942 and recorded in 
Book 252, page 351 of the Greene County Public Registry, 
which embraces the property which is the subject of this 
lawsuit, was a deed for a consideration and is not a gift deed; 
and said deed reserved unto the grantors, R. L. Suggs and 
wife, Emma G. Suggs, a life estate. 

6. That the deed dated December 5, 1942 and recorded in 
Book 252, page 351 of the Greene County Public Registry, 
which embraces the property which is the subject of this 
lawsuit, was delivered to one of the grantees, Robert L. 
Suggs, Jr., during the lifetime of the grantors and was 
accepted by Robert L. Suggs, Jr., upon the death of one of 
the grantors, Emma G. Suggs, on July 14, 1949. 

7. That Robert L. Suggs, Jr., received the rents and profits 
from and was in possession of the property described in that 
deed dated December 5, 1942 and recorded in Book 252, page 
351 of the Greene County Public Registry, from the death 
of one of the grantors, Emma G. Suggs, until his death on 
June 30, 1964; and that since the death of Robert 4;. Suggs, 
Jr., his children have received the rents and profits and have 
been in possession of the property which is the subject of 
this lawsuit. 

8. That Sudie Mae Suggs, the widow of Robert L. Suggs, 
Jr., has no interest in the property which is the subject of 
this lawsuit. 

1. That the deed from R. L. Suggs and wife, Emma G. 
Suggs, to R. L. Suggs, Jr., for the term of his natural life 
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and after his death to his children, of record in Book 252, 
page 351 of the Greene County Public Registry is a good and 
valid deed. 

2. That the defendants, other than the defendant, Sudie 
Mae Suggs, are now the owners of said tract of land described 
in said deed recorded in Book 252, page 351 of the Greene 
County Public Registry, and that the plaintiffs have no 
interest therein and are not entitled to the ownership or 
possession of any part thereof." 

At trial and on appeal, the only question upon which there 
is disagreement is the question of delivery. 

In  Ballard v. Ballard, 230 N.C. 629, 55 S.E. 2d 316 (1949), 
Ervin, J., clearly set out the principles applicable to this con- 
troversy : 

"The word 'deed' ordinarily denotes an instrument in writ- 
ing, signed, sealed, and delivered by the grantor, whereby 
an interest in realty is transferred from the grantor to the 
grantee. (citations omitted.) The requisites to the valid 
delivery of a deed are threefold. They are: (1) An intention 
on the part of the grantor to give the instrument legal effect 
according to its purport and tenor; (2) the evidencing of 
such intention by some word or act disclosing that the grantor 
has put the instrument beyond his legal control, though not 
necessarily beyond his physical control ; and (3) acquies- 
cence by the grantee in such intention. (citations omitted.) 
But manual possession of the instrument by the grantee is 
not essential to delivery. It is sufficient if the grantor delivers 
the writing to some third person for the grantee's benefit. 
(citations omitted.) Thus, there is an effective delivery 
where the grantor causes the written instrument to be 
recorded, or leaves i t  with the proper officer for recording 
with the intention that it thereby shall pass title to the 
grantee according to its purport and tenor, and the act of 
the grantor is accompanied or followed by the assent of the 
grantee. (citations omitted.) In such cases, assent on the 
part of the grantee is presumed until the contrary is shown 
if the conveyance be beneficial to him. This is so although 
the transaction occurs without the grantee's knowledge. (cita- 
tions omitted.) " 
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The evidence with respect to delivery came solely from the 
testimony of Sudie Mae Suggs, widow of Robert L. Suggs, Jr., 
grantee, on her adverse examination. She testified, in substance, 
that a t  the time of the death of Mrs. Emma Suggs, one of the 
grantors, she had no knowledge of a deed conveying to her 
husband the "home place" tract; that her husband first came 
into possession of the home place a t  his mother's death. She 
later testified as follows : 

"Yes, I have some knowledge of the Deed dated December 
5, 1942 and purporting to convey to my husband the home 
place; but I didn't think it went back as far  as 1942. I know 
that such a Deed was in existence. I may be wrong about the 
date but actually I don't know. I have never seen the Deed; 
or if I have, I don't recall it. I don't know when I first 
heard about the Deed you refer to; but it was prior to the 
death of 'Miss Emma' Suggs. My husband got the Deed 
earlier but I don't know what year; but he would not accept 
the Deed. 

When I say that 'He would not accept it,' I mean that he 
didn't want the Deed to the home place because he felt that 
he was putting his Mama and Daddy out of a home. For that 
reason, he did not accept it and he did not accept the Deed 
until after his mother died. He did not receive the Deed 
until after his mother died. He did not receive the Deed for 
the property until after his mother died. I do not know 
whether or not the Deed was a gift on the part of his mother 
and father. I do not know if he paid anything for the Deed. 
I do not know exactly when the Deed was given to him 
because I did not meddle in my husband's affairs. All I know 
is that he did not accept the Deed prior to his mother's death 
and that he did not get i t  until after his mother's death; 
that is all I know. 

I may have seen the Deed to the home place. I might know 
where i t  is a t  this time. I never did discuss this Deed with 
my husband ; and he never made any statements to me about 
it. I don't know whether he paid anything for it. I don't have 
any of his old checks or records." 

[I] Although the findings in finding of fact No. 6 may appear 
to be technically inconsistent and contradictory, an analysis of 
the evidence and stipulations of the parties leads us to the con- 
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elusion that the judgment shouId be affirmed. The land in 
controversy was owned by Emma G. Suggs, mother of femme 
plaintiffs and Robert L. Suggs, Jr. The deed, which is the 
subject of this litigation, was executed by R. L. Suggs and his 
wife, Emma G. Suggs to R. L. Suggs, Jr., for the term of his 
natural life and after his death to his children, "if any survive 
him; if not, to his next of kin." The deed was dated 5 December 
1942 and recorded 10 December 1949. Emma G. Suggs died 14 
July 1949. R. L. Suggs died in May 1960. R. L. Suggs, Jr., died 
30 June 1964 survived by his widow, six children and two grand- 
children. There was evidence that R. L. Suggs, Jr., grantee, had 
the deed in his possession prior to the death of his mother in 
July 1949, and that he went into possession of the land after 
her death and remained in possession thereof until his death. 
Since his death in 1964 his children have been in possession and 
receiving the rents and profits. In our view, the evidence is not 
sufficient to rebut the presumption of delivery resulting from 
the registration of the deed, notwithstanding the prior death of 
Emma G. Suggs, one of the grantors. Cannon v. Blair, 229 N.C. 
606, 50 S.E. 2d 732 (1948). Nor do we find that the evidence 
compels a conclusion that the grantee, R. L. Suggs, Jr., failed 
to acquiesce in the intention of grantors to give the deed legal 
effect according to its purport and tenor. The case is not unlike 
Cmnon v. Blair, supra. There the land which was the subject 
of litigation was owned by David H. Blair, his wife, and the 
brothers and sisters of David H. Blair. In 1932 all of them 
conveyed the land by proper deed to David H. Blair, Adelaide 
Cannon Blair, and John Fries Blair, grantees, as trustees for 
David H. Blair, Jr., "subject to the privilege of each of the 
grantors to occupy, use, and enjoy the premises during his or 
her natural life." Upon the death of the last surviving grantor, 
the property was to be conveyed to David H. Blair, Jr., with 
provisions with respect to the possible death of David H. Blair, 
Jr., prior to the death of the last surviving grantor. After the 
death of David H. Blair, in October 1944, the deed was found 
unrecorded among the papers of David H. Blair and other 
members of the Blair family in the home on the property in 
question. It was then recorded. Subsequently an action was 
brought seeking to have the deed declared invalid. One of the 
grounds of attack was the alleged nondelivery of the deed by 
David H. Blair. The trial court found as  a fact that the deed 
was executed and delivered by David H. Blair. On appeal, the 
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Supreme Court, speaking through Ervin, J., said: 

"The presumption of delivery resulting from the registration 
of the trust indenture of 21 September, 1932, arose in this 
case notwithstanding the prior death of David H. Blair. 
Linker v. Linker, 167 N.C. 651,83 S.E. 736; Fortune v. Hunt, 
149 N.C. 358, 63 S.E. 82. It is familiar law that 'where a 
deed has been registered, whether after or before the death 
of the grantor, it is presumed to have been delivered, and 
the burden shifts to the other side to rebut that presumption.' 
Rogers v. Jones, 172 N.C. 156, 90 S.E. 117. 

We are not inadvertent to the testimony indicating that the 
trust indenture was found among the papers of David H. 
Blair after his death. This evidence was not incompatible 
in any degree with the finding that the deed was delivered 
by David H. Blair during his lifetime. He reserved a life 
estate in the property covered by the deed. Moreover, he was 
one of the trustees who acquired legal title to the remainder 
in such property under the conveyance. In consequence, he 
was entitled to the possession of the deed and was interested 
in its preservation subsequent to its delivery as much a s  
any other person on earth. Ratione cessante cessat ipsa lex. 
Both authority and reason declare that a presumption of 
nondelivery of a deed does not arise from the finding of i t  
among the grantor's effects on his death when he reserved 
an interest in the property or was otherwise lawfully entitled 
to its possession after its delivery. Cribbs v. Walker, 74 Ark. 
104, 85 S.E. 244; Smith v. Adams, 4 Tex. Civ. App. 5, 23 
S.W. 49." 
Here the deed was in possession of the grantee prior to 

the death of either grantor, was recorded after the death of 
one of the grantors, and the grantee took possession during the 
lifetime of the grantor, R. L. Suggs, to whom a life estate had 
been reserved in the deed. 

[2] We are compelled to conclude that the evidence was not 
sufficient to rebut the presumption of delivery, nor was there 
evidence that the grantee failed to acquiesce in the grantor's 
intent to make the deed an effective conveyance, and that the 
trial court's finding that the deed was delivered to Robert L. 
Suggs, Jr., during the lifetime of the grantors is correct and 
supports the conclusion that the deed was a good and valid 
deed. 
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These conclusions compel an affirmance of the judgment of 
the  trial court. 

Affirmed. 

BROCK and GRAHAM, JJ., concur. 

BLYTHE M. LINK v. JAMES C. LINK 

No. 7026SC399 

(Filed 5 August 1970) 

1. Fraud 5 12- action to set aside transfer of stock - issue of fraud - 
sufficiency of evidence 

In the wife's action to set aside on ground of fraud the transfer 
to her husband of her interest in corporate stock and debentures, the 
wife's evidence was sufficient to make out a prima facie case of 
fraud, thereby entitling her to go to the jury, where the evidence 
showed that  (1) a relationship of trust and confidence had existed 
between the parties, and the wife had always relied upon the husband 
in business transactions; (2) the parties had separated as  a result 
of the wife's disclosure to the husband of her love affair with another 
man; (3) the wife transferred to her husband her interest in the stocks 
and debentures while she was receiving psychiatric treatment and 
was emotionally distraught over the breakup of her marriage; (4)  
the wife received no consideration for the transfer and she was 
incapable of comprehending the value of the stocks transferred; and 
(5) the wife had no intention of making a gift to her husband of the 
stocks and debentures. 

2. Fraud § 13- fraudulent transfer of stock - issues 
In the wife's action to set aside on ground of fraud the transfer 

to her husband of her interest in corporate stock and debentures, all 
the facets of the ease could have been properly tried on the issue of 
fraud rather than on the additional issues of durless, undue influence, 
and gift. 

3. Itules of CiviI Procedure 3 51- ins.tructions - substantial features 
of ease - duty of trial court 

I t  is incumbent upon the judge to declare and explain the law 
arising on the evidence as to all the substantial features of the case, 
without any special prayer for instructions to that  effect, and a mere 
declaration of the law in general terms and a statement of the conten- 
tions of the parties is insufficient. 

4. Rules of Civil Procedure § 51- instructions - application of the law 
to the facts 

The judge must apply the facts to the law for the enlightenment 
of the jury, tha t  is, the judge must bring into view the relations of the 
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particular evidence adduced to the particular issues involved. G.S. 
1A-1. 

5. Fraud 5 13 -fraud - instructions on issue 

In the wife's action to set aside on ground of fraud the transfer to 
her husband of her interest in corporate stock and debentures, the trial 
court committed reversible error in failing to apply the facts as con- 
tended by the husband to the first three issues submitted to the jury. 

APPEAL by defendant from Anglin, J., 12 January 1970 
Schedule "C" Civil Session of the MECKLENBURG County General 
Court of Justice, Superior Court Division. 

This action was instituted to set aside a transfer of 
corporate stock in one corporation and three $1,000 face value, 
5% debentures in another corporation. 

The parties are husband and wife, and this action was 
brought by the wife. For convenience, the plaintiff, who is the 
wife, will be designated throughout as wife; and the defendant, 
who is the husband, will be designated throughout as husband. 

The parties were married 21 October 1948. Of the marriage 
three children were born: two boys, one born in 1952 and the 
other born in 1954, and a daughter, born in 1957. Both parties 
are college graduates, having graduated from the University of 
Illinois. Throughout the marriage the wife has been a housewife 
and has not participated in any business ventures. The husband 
has been a successful businessman and has devoted all of his 
business career to the management of Royal Crown Bottling 
Company, Charlotte, North Carolina, a family corporation. The 
stock is owned by the husband, his father and uncle; and in 
addition, there is the corporate stoek in dispute in this action. 
The husband at all times conducted the family business, paid all 
family bills and had prepared and filed all necessary tax returns. 
The wife was not interested in, and in no way participated in, 
any business transactions. 

In 1956 the husband's grandfather gave three $1,000 face 
value, 5% debentures issued by Royal Crown Bottling Company 
of Houston, Texas, to the wife as a present. 

In 1966 the husband's parents gave the parties in this 
action 295 shares of the capital stoek of Royal Crown Bottling 
Company, Charlotte, North Carolina, as joint tenants with right 
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of survivorship. From the time of the receipt of these securities, 
both the stock and the debentures, they were kept by the 
husband in a lock box a t  the bank. The wife never went to the 
lock box, and a t  all times left the securities under the control 
and supervision of the husband. 

In this action the wife asserts that the debentures have a 
value in excess of $3,000. The husband says they have a value 
of $3,000. The wife asserts that one-half of the 295 shares of 
stock, namely, 147y2 shares, have a value in excess of $75,000. 
The husband says the value of the stock is not in excess of 
$43,564.13. 

On 2 December 1967 the parties separated and are still 
living in a state of separation. The wife asserts that during the 
month of December 1967, when she was nervous and emotionally 
distraught due to the breakup of her marriage, the husband took 
advantage of her lack of business experience, her distraught 
condition and her trust and dependence upon him for financial 
and business guidance to effect a transfer to himself of her 
one-half interest in the 295 shares of stock and all of her interest 
in the three debentures. She asserts that the husband's conduct 
amounted to fraudulent concealment of the value of the securities 
being transferred and coercion, and she seeks to have the 
assignment declared null and void and her property returned 
to her. 

The husband denies any fraudulent concealment or coercion 
or  any misdoing on his part and asserts that the transfer of all 
of the securities involved was done freely and voluntarily and 
a s  an outright gift from his wife to himself. 

The issues of fraud, duress, undue influence and gift were 
submitted to the jury. The jury answered the first three issues 
in the affirmative, finding that the transaction involved fraud, 
duress and undue influence and did not answer the fourth issue 
as to whether or not a gift had been made. Based upon the jury 
finding, a judgment was entered to the effect that the 295 
shares of stock were owned as joint tenants with right of 
survivorship, and the husband was directed to effectuate such a 
transfer of the stock and to then deliver the stock certificate 
for the 295 shares to the wife. It was also adjudged that the wife 
is the sole owner of three $1,000 debentures, and the husband 



138 IN THE COURT OF APPEALS [s 

Link v. Link 

was directed to return them to the wife, together with $450 
interest that had been paid thereon from 15 December 1967. 

From this judgment the husband appeals. 

Bradley, DeLnney and 114illette by Emest  S. DeLaney, JY., 
for  plaintiff appellee. 

Warren C. Stack for defendant appellant. 

[I] The evidence on behalf of the wife was to the effect that 
in November 1967 in an effort to effect a better marriage and 
family relationshp, she told her husband of a love affair she 
had had with another man. Following this disclosure, both wife 
and husband sought marriage counsel, and she sought psychiatric 
help. The husband left home on 2 December 1967 and has lived 
separate and apart from the wife since that date. She testified, 
"My husband had been in love with his business and himself 
and worked hard." While she was receiving psychiatric treatment 
and a t  a time when she was nervous and emotionally distraught 
over the breakup of the family relationship and her marriage, 
and a t  a time when she did not comprehend and was incapable 
of comprehending the value involved, she transferred her interest 
in the stock and all of the debentures to her husband. She 
received no consideration for this transfer and had not consulted 
with any attorney to advise her as to her rights. She had no 
intention whatsoever of making a gift to her husband, and later 
when she executed a gift tax return, she did not know that she 
was doing so and thought the gift tax return had something 
to do with the income tax returns which she had always signed 
in order to make a joint return with her husband because her 
husband desired to do it  that way. She had always relied upon 
her husband in business matters and was still doing so in this 
instance. 

The husband's evidence was to the effect that on 17 
November 1967 his wife told him of an affair she had had with 
another man, and that she was in love with this man, and of 
her adulterous conduct with him. He moved out of the home on 2 
December 1967, and since that time has lived separate and apart 
from his wife. On 5 December 1967 the wife's father came to 
Charlotte, and he and his wife and her father discussed business 
matters, including certain debentures. Sometime later during 
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the month of December 1967, his wife told him that she wanted 
nothing to do with any debentures and signed a waiver of all 
of her rights in the debentures involved. Subsequently, and in 
the same month of December 1967, he went to the home to talk 
to his wife after having made an appointment to do so. At 
that time he took the stock certificate and told her, "This is the 
stock that my parents gave the two of us and I think that I 
should own it." His wife then said, "I don't want any part of 
your old company. Here, let me have it and I will sign it." The 
stock was then transferred on the books of the company, and 
while he had seen his wife from time to time thereafter, she 
never accused him of forcing her to transfer the stock or 
debentures or perpetrating any fraud whatsoever until the 
present action was instituted in October 1968. In April 1968 
he had taken income tax returns and gift tax returns to his wife 
and had explained to her a t  that time the difference between 
making individual tax returns and joint returns; that the indi- 
vidual tax return would require a tax to be paid, both income 
and gift, whereas if a joint return should be made, no tax would 
have to be paid, and there would be a refund on the income tax 
return. The wife gladly and willingly signed the joint returns 
based upon this explanation, and she received one-half of the 
refund on income taxes. He asserted that the transfer of the 
stock and debentures had been an outright gift from the wife 
which she had made freely and voluntarily because she did not 
want to have anything to do with him or the company or his 
family; that she ratified the gift some four months later when 
she executed the gift tax return. 

Based upon the allegations in the pleadings and the evidence 
on behalf of the wife, we think the wife made out a prima facie 
case entitling her to go to the jury on the issue of fraud. The 
evidence was ample to show that a relationship of trust and 
confidence existed between the parties, and the wife had always 
relied upon the husband in business transactions. This confiden- 
tial relationship did not terminate with the moving out of the 
home by the husband on 2 December 1967. I t  is reasonable to 
assume that certainly during the month of December 1967, while 
the wife was seeking psychiatric treatment, she was continuing 
to rely upon her husband for business advice and guidance. The 
law in this regard is amply set forth in Vail v. Vail, 233 N.C. 
109, 63 S.E. 2d 202 (1950). The assignments of error directed 
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towards the refusal of the trial court to direct a verdict in 
favor of the defendant are without merit. 

[2] The defendant assigns error in the instructions by the 
trial court to the jury and in the submission of four issues to 
the jury. These assignments of error have merit. We think that 
all facets of this case could be tried properly with one issue, 
namely, "Did the defendant procure the plaintiff's endorsement 
of the stock certificates and the debentures by fraud?" 

[3-51 The trial judge in the instant case gave the contentions 
of both parties. He likewise gave full instructions as to the 
applicable law. He did not, however, apply the facts as contended 
by the defendant to the first three issues which were submitted 
to the jury. It is incumbent upon the judge to declare and explain 
the law arising on the evidence as to all substantial features of 
the case, without any special prayer for instructions to that 
effect, and a mere declaration of the law in general terms and 
a statement of the contentions of the parties is insufficient. The 
judge must bring into view the relations of the particular 
evidence adduced to the particular issues involved. This is what 
is meant by the expression that the judge must apply the facts 
to the law for the enlightenment of the jury. G.S. 1A-1, Rule 51 ; 
Therrell v. Freeman, 256 N.C. 552, 124 S.E. 2d 522 (1962) ; 
Bulluck v. Long, 256 N.C. 577, 124 S.E. 2d 716 (1962). 

New Trial. 

BRITT and VAUGHN, JJ., concur. 

GEORGE W. HORTON AND WIFE, MARGOT HORTON v. IOWA MUTUAL 
INSURANCE COMPANY AND NORTHWESTERN BANK 

No. 7029SC340 

(Filed 5 August 1970) 

1. Rules of Civil Procedure 5 50- motion for judgment n.0.v. - 
consideration of evidence 

Upon motion for judgment n o n  obstante veredicto under G.S. 1A-1, 
Rule 50(b) ( I ) ,  all the evidence which supports plaintiffs' claim must 
be taken as true and considered in the light most favorable to plaintiffs, 
giving them the benefit of every reasonable inference which may 
legitimately be drawn therefrom, with contradictions, conflicts and 
inconsistencies being resolved in plaintiffs' favor. 
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2. Insurance § 128- fire insurance - time limitations for proof of Ims 
and institution of suit - waiver by adjuster 

An insurance adjuster clothed with the authority to adjust and 
settle a fire insurance loss has the authority to waive the 60-day 
limitation for filing proof of loss and the 12-month limitation for 
instituting suit. 

3. Insurance 8 128- Eire insurance - waiver of policy time limitations - 
sufficiency of allegations 

In this action on a fire insurance policy, allegations in the complaint 
and the amendment thereto were not too indefinite for submission of 
issues as  to whether defendant insurer had waived or was estopped 
to assert provisions of the policy requiring proof of loss within 60 
days and the institution of suit within one year of the loss. 

4. Rules of Civil Procedure $9 50, 59- conditional grant of new trial 
on issue of damages 

In this action on a fire insurance policy, the trial court did not err 
in conditionally granting defendants' motion under Rule 5O(c) (1) for 
a new trial on the issue of damages for loss of contents on the ground 
that  the amount awarded by the jury was excessive and appeared to 
have been given under the influence of passion and prejudice. Rule of 
CiviI Procedure No. 59 (a) (6). 

APPEAL by plaintiff from S a e p p ,  J., 12 January 1970 
Session of the RUTHERFORD County General Court of Justice, 
Superior Court Division. 

This action arises from a fire which destroyed the plaintiffs' 
store and gasoline station located in Henrietta, North Carolina, 
on 10 November 1965. The plaintiffs' premises were insured 
by the defendant Iowa Mutual Insurance Company (Iowa Mu- 
tual) against loss by fire. The policy, No. F 442652, a standard 
fire insurance contract, was in full force and effect and all 
premiums had been paid as of the date of the fire. The limits 
of coverage provided were $4,000 on the building and $13,000 
on the contents. The policy had a loss payable provision in favor 
of Northwestern Bank. 

Under the provisions of the policy, a proof of loss must be 
filed within 60 days of the loss (unless such time is extended by 
the company) and suit must be instituted within one year of the 
loss. A proof of loss was not filed within the 60-day period and 
a suit was not instituted by the claimants herein within the 
period of one year from the time of loss. The question a t  trial, 
then, became whether the defendant waived these provisions by 
the statements or actions of its agents. 
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The jury held that  the above two requirements had been 
waived and gave a verdict in the amount of the maximum 
coverage of the policy. This verdict was set aside and judgment 
notwithstanding the verdict was entered for the defendant as 
follows : 

THIS CAUSE COMING ON TO BE HEARD AND BEING 
HEARD before his Honor, Frank W. Snapp, Jr., Judge Presid- 
ing over the January 12, 1970, session of the Superior Court 
of Rutherford County, upon Motion of the Defendant, Iowa 
MutuaI Insurance Company to set aside the verdict for the 
plaintiff rendered herein and to order judgment for the 
defendant notwithstanding the verdict, pursuant to Rule 
50 (b) (1)  of the Rules of Civil Procedure for North Caro- 
lina and in accordance with previous motiens for directed 
verdict made by the defendant Iowa Mutual Insurance Com- 
pany and on the motion made for a new trial made pursuant 
to Rules 59, 50 (b) (1 ) ,  and 50 (c) (1), of said rules. 

IT APPEARING TO THE COURT that  the jury answered the 
issues as  follows : 

1 )  Did the defendant waive, or i s  the defendant 
estopped to require, the filing of a proof of loss as required 
by the policy? 

ANSWER: Yes. 

2) Did the defendant waive, or  is the defendant 
estopped to require, compliance with the policy requirement 
that  suit on the policy be instituted within twelve months 
next after  inception of the loss? 

ANSWER: Yes. 

3) What amount, if any, are plaintiffs entitled to 
recover for loss to their building? 

4) What amount, if any, are plaintiffs entitled to 
recover for loss of their contents? 

AND THE COURT FURTHER HAVING HEARD the argument 
of counsel for both sides, i t  is, therefore, ORDERED, ADJUDGED 
and DECREED : 
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1)  The motion to set aside the verdict and for judgment 
for the defendant Iowa Mutual Insurance Company notwith- 
standing the verdict be and the same is hereby allowed and 
the plaintiff shall have and recover nothing of the defendant, 
Iowa Mutual Insurance Company. 

2) Pursuant to Rule 50(c) (1) of the rules, a motion 
for a new trial is hereby conditionally granted as to the 
Fourth issue of the verdict rendered by the jury in the 
event that judgment notwithstanding the verdict entered 
herein for the defendant Iowa Mutual Insurance Company 
is vacated or reversed on appeal, for the reason that the 
damages awarded to plaintiffs in answer to the said Fourth 
issue was excessive and appeared to have been entered under 
the influence of passion or prejudice. 

3) The plaintiffs shall pay the costs of this action to 
be taxed by the Clerk. 

This the 16th day of January, 1970. 

/s/ Frank W. Snepp, Jr. 
Judge Presiding." 

Plaintiffs appeal, assigning as error the granting of the 
motion to set aside the verdict of the jury and the entering of a 
judgment for the defendant, Iowa Mutual, as well as the condi- 
tional granting of a new trial by the trial judge on the Fourth 
issue. 

Hamrick and Hamrick  by  J .  N a t  Hamrick f o r  plaint i f f  
appellant. 

Wil l iams,  Morris  and Golding by  Wi l l iam C. Morris,  Jr., 
for de fendant  appellee. 

[I] Upon a motion for judgment n o n  obstante veredicto, under 
G.S. 1A-1, Rule 50(b) ( I ) ,  the sufficiency of the evidence upon 
which the jury based its verdict is drawn into question. 

All evidence which supports plaintiffs' claim must be taken 
as true and considered in the light most favorable to plaintiffs, 
giving them the benefit of every reasonable inference which 
may legitimately be drawn therefrom, and with contradictions, 
conflicts and inconsistencies being resolved in plaintiffs' favor. 
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Musgrave v. Savings & Loan Association, 8 N.C. App. 385, 174 
S.E. 2d 820 (Filed 24 June 1970). 

Applying this rule, if the plaintiffs have made out a case 
sufficient to go to the jury, then i t  was error to enter the judg- 
ment setting aside the verdict and granting a judgment for the 
defendant notwithstanding the verdict. 

In the instant case the evidence for the plaintiffs would 
support a finding by the jury that on 11 November 1965, the 
day after the fire, Charles Z. Black Agency notified Kenneth 
Bostic, the North Carolina Claims Manager of the defendant, 
that there had been a loss by fire. Bostic testified that pursuant 
to this notification, "I employed General Adjustment Bureau of 
Shelby, North Carolina, to adjust the claim. Mr. Harold Payne 
in that Bureau handled the claim. I telephoned the coverage 
and asked him to adjust the claim for us. . . . He is, in fact, an 
independent adjuster and I gave him such information as I had 
and told him to do the necessary work to adjust the loss and 
thereafter, I received periodic reports from him. . . ." 

Payne proceeded to communicate with the male plaintiff. 
Payne requested the male plaintiff to furnish income and sales 
tax reports and all of his invoices. Mr. Horton testified that 
Payne told him "he wanted to compile all this information so 
that he could pay me as soon as possible." About two weeks 
after the fire, "Mr. Payne said as long as we were negotiating 
that I would not have to file proof of loss, that they were going 
to pay me right off as soon as he got the necessary information 
together." 

Plaintiffs also offered in evidence the following testimony 
from the male plaintiff of a conversation with Payne. 

"I asked him would I have to bring suit against the company 
or was it necessary to instigate a suit before one year and 
he said, 'Oh, no, you don't have to do that, they are going 
to pay you as soon as I turn in this information, and get 
i t  compiled, they are going to pay you and i t  won't be neces- 
sary.' ?' 

An objection to this testimony on behalf of the defendant was 
sustained, and plaintiffs assigned this for error. We are of the 
opinion that this testimony was competent, as shown hereafter. 

In  July or August 1966 the plaintiffs employed Oscar J. 
Mooneyham, an attorney of Rutherford County, to represent 
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them; and the plaintiffs discontinued further negotiations with 
Payne. On 14 October 1966 Payne wrote Mooneyham advising 
that the information theretofore received was unacceptable 
without other supporting evidence as to the stock of merchandise 
contained in the building a t  the time of fire. In this letter 
Payne suggested further steps and further information to be 
supplied in order to establish values. Mooneyham died during 
the Spring of 1967 and the plaintiffs procured present counsel. 
In  April 1967 Payne was still working on the case attempting 
"to secure information regarding the values, regarding the stock 
of merchandise." 

[2] As far  back as 1892, i t  was established in North Carolina 
that an insurance adjuster clothed with the authority to adjust 
and settle a fire insurance loss had the authority to waive 
the 60-day limitation for filing proof of loss and also the 12- 
month limitation for instituting a suit. Both sides of the question 
are clearly presented in the majority opinion and in the dissent- 
ing opinion in the case of Dibbrell v. Insurance Co., 110 N.C. 193, 
14 S.E. 783 (1892). Likewise, see Sirause v. Ins. Co., 128 N.C. 
64, 38 S.E. 256 (1901) ; Meeki?zs v. Insurance Go., 231 N.C. 452, 
57 S.E. 2d 777 (1950) ; Gaskins v. Inszcrance Co., 260 N.C. 122, 
131 S.E. 2d 872 (1963). 

While an insurance adjuster has such implied authority, 
while adjusting losses, local agents are treated differently. See 
Tatham v. Ins. Co., 181 N.C. 434, 107 S.E, 450 (1921) ; Zibelin 
v. Insurance Co., 229 N.C. 567, 50 S.E. 2d 290 (1948) ; Fleming 
v. Insurance Co., 269 N.C. 558, 153 S.E. 2d 60 (1967). 

The case a t  bar involves Payne, an insurance adjuster, 
employed specifically to settle a loss; and we think this case 
falls under the Dibbrell line of cases and not the Tatham line. 

[3] In the instant case the fire loss occurred 10 November 
1965. The action was not instituted until 7 November 1967, 
which was nearly two years after the loss and well beyond the 
12-month limitation provision of the policy. In  order for the 
plaintiffs to avail themselves of the doctrine of estoppel or 
waiver of this policy provision on the part  of the defendant, 
they must plead it. We are not prepared to say that the allega- 
tions in the complaint and the amendment thereto are too 
indefinite to justify the submission of an issue on this question. 
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Laughinghouse v. Insurance Go., 200 N.C. 434, 157 S.E. 131 
(1931). 

[4] We hold that the judgment entered for defendant notwith- 
standing the verdict is reversed, and i t  is ordered that  the jury 
verdict be reinstated on the first three issues. It is to be noted 
that  Judge Snepp conditionally granted a motion for a new trial 
a s  to the fourth issue. This was done pursuant to Rule 50 ( c )  ( I ) ,  
and the grounds therefore comply with Rule 59 (a) (6). G.S. 
1A-1 (Rules of Civil Procedure). In this we find no error. I t  is 
therefore necessary that  this case be remanded to the Superior 
Court fo r  determination of the fourth issue as  to the amount 
plaintiffs are entitled to recover for loss of contents in the 
building. 

Reversed in Part, and Remanded. 

BRITT and VAUGHN, JJ., concur. 

STATE OF NORTH CAROLINA v. HORACE ANDERSON 

No. 7028SC233 

(Filed 5 August 1970) 

1. Criminal Law 9 26- test of former jeopardy 
The test of former jeopardy is not whether the defendant has 

already been tried for the same act but whether he has been put in 
jeopardy for the same offense. 

2. Criminal Law § 26- attachment of jeopardy 
Jeopardy attaches when a defendant in a criminal prosecution is 

placed on trial on a valid indictment or information, before a court 
of competent jurisdiction, after arraignment, after plea, and when a 
competent jury has been empaneled and sworn to make true deliverance 
in the case. 

3. Criminal Law 9 2 6  plea of former jeopardy - effect of nolle prosequi 
- attachment of jeopardy 

The solicitor's taking of a nolle proseqzii on the misdemeanor 
charge of assault on a female cannot support defendant's plea of 
former jeopardy in a subsequent prosecution for the felony of assault 
with intent to commit rape, both offenses arising out of the same 
occurrence, where jeopardy had not attached a t  the time of the taking 
of the nolle prosequi .  
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4. CriminaI Law fj 81- admission of evidence - contents of note - best 
evidenee rule 

In a prosecution for assault with intent to commit rape, the 
admission of par01 testimony of the contents of a note handed to the 
prosecutrix by defendant was reversible error, where (1) the State 
offered no evidence explaining the absence of the note and (2)  the 
contents of the note were directly in issue in showing the intent of the 
defendant. 

BROCK, J., concurring. 

APPEAL by defendant from Snepp, J., 1 December 1969 
Session, BUNCOMBE Superior Court. 

Defendant was charged in an indictment, proper in form, 
with assault with intent to commit rape. Briefly summarized, 
the evidenee tended to show: The defendant (41) went to the 
home of the prosecuting witness, a fifteen-year-old girl, around 
5:00 p.m. on 23 November 1968 and arranged for her to baby-sit 
for his sister. Defendant returned later and picked up the 
prosecuting witness and her eight-year-old companion, telling 
them that they were to meet his sister a t  a certain hamburger 
stand. After waiting a period of time a t  the hamburger stand 
and the sister did not appear, the defendant indicated they 
would go on to his sister's house. As they proceeded on certain 
streets of the City of Asheville, the defendant handed the prose- 
cuting witness a note, not produced a t  the trial, which read: 
"Keep quiet, don't say anything to the child. Give me what I 
want or 1'11 kill you." The prosecuting witness threw her com- 
panion from the car, which was still in motion, struggled free 
of the defendant's grasp and got out of the car herself. The 
two girls then walked to a nearby house and obtained a ride 
home. 

Shortly thereafter, two warrants were issued by the Clerk 
of the General County Court. Warrant No. 3634 charged the 
defendant with assault with intent to commit rape, a felony. 
Warrant No. 3633 charged the defendant with assault on a 
female, a misdemeanor. It is conceded that both warrants are 
based on the same occurrence. The cases were consolidated for 
purposes of hearing. On 20 December 1968, the county court 
found probable cause in case No. 3634 and bound the defendant 
over to the 6 January 1969 Session of Buncombe Superior Court. 
Case No. 3633 was continued to the February 1969 Session of 
county court. I ) 
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On 27 February 1969, the defendant was tried in the 
General County Court and found guilty of the charge of assault 
on a female. From judgment imposed, defendant gave notice of 
appeal to the Superior Court of Buncombe County. 

At  the 19 February 1969 Session of Buncombe Superior Court, 
defendant was indicted for assault with intent to commit rape. 
On 15 March 1969, defendant was tried on this indictment. From 
a verdict of guilty and judgment entered thereon, defendant 
appealed. By opinion (5 N.C. App. 614), defendant was awarded 
a new trial on the felony charge. 

On 10 December 1969, the felony charge was called for 
retrial a t  which time defendant moved to dismiss the misde- 
meanor charge pending against him in the Superior Court of 
Buncombe County. Upon argument on said motion, the solicitor 
announced the State would take a nolle prosequi in the misde- 
meanor case. Defendant then moved to dismiss the felony charge 
arguing former jeopardy. The court denied defendant's motion 
and proceeded to retry defendant on the felony charge. From a 
verdict of guilty and judgmelnt entered thereon, defendant 
appeals. 

A t t o r n e y  General Robert  Morgan  b y  S t a f f  A t torney  Richard 
N. League f o r  t h e  State .  

San ford  W. B r o w n  f o r  defendant  appellant. 

Defendant assigns as error the court's denying his plea of 
former jeopardy in the felony charge on the prior termination 
by nolle prosequi of the misdemeanor. 

[I, 21 "The test (of former jeopardy) is not whether the 
defendant has already been tried for the same act, but whether 
he has been put in jeopardy for the same offense." Sta te  v. Bare- 
foot,  241 N.C. 650, 86 S.E. 2d 424 (1955). And ". . . jeopardy 
attaches when a defendant in a criminal prosecution is placed 
on trial: (1) On a valid indictment or information, (2) before 
a court of competent jurisdiction, (3) after arraignment, (4) 
after plea, and (5) when a competent jury has been empaneled 
and sworn to make true deliverance in the case." Sta te  v. Birck- 
head, 256 N.C. 494, 124 S.E. 2d 838 (1962). 

[3] Defendant's contention of former jeopardy is without merit. 
When the solicitor agreed to take a nolle prosequi for the State 
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on the misdemeanor charge, jeopardy had not attached and the 
nolle prosequi of the misdemeanor charge cannot serve as a 
basis for a plea of former jeopardy in the subsequent prosecution 
on the felony charge, defendant not having been put in jeopardy 
for the same offense previously. 

[4] Defendant also contends that the court erred in finding 
". . . that the original of the note was lost; that under the 
circumstances of its loss, a reasonable effort was made to locate 
the note . . . (and) that the contents of the note may be introduced 
into evidence by p a r ~ l ' ~ ,  such finding not being supported by 
competent evidence. 

With regard to the loss of the note and the efforts made to 
determine its location, the record discloses the following: 

"& Why did you jump out? 

Objection for Defendant. 

Objection overruled. Exception. 

A Because what the note said scared me. 

Motion to strike. 

Motion overruled. Exception. 

Q Do you know whether or not a search has been made 
for the note that night? 

Objection for Defendant. 

Objection sustained, unless she did i t  herself. 

A Yes, I went home. Pam Moss is a neighbor of rnfne. 
She lives a t  7 Woodrow, about 2 blocks away. Yes, she 
visited in my home. Well, when I got home, I told mother 
what happened and me and her came straight on up to the 
police department. 

Q Did you ever see the person called Joyce McMahan, 
which Horace Anderson told you was his sister? 

Objection for defendant. 

MR. BROWN: Objection, your Honor as to what he 
told her. 
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THE COURT: YOU have already asked that. Let's move 
on. 

Yes, he was talking about the hippies and things like 
that and he said if his daughter did something like that, 
if he had a daughter, and they ever did anything like that, 
he would kill them. No, sir, I've never been in a car with 
Horace Anderson before. Yes, sir, I know where Weaverville 
is. Yes, sir, we went by Weaverville that night. No, I don't 
know which way he turned a t  Weaverville. 

Q Do you know what was said and answer this yes 
or no, do you know what was said on the note? 

Objection for defendant. 

THE COURT: You may answer yes or no. 

Exception. 

A Yes. 

Q What did i t  say? 

Objection for defendant. 

THE COURT: All right, now, wait just a minute. Let 
the jury go out. 

(In the absence of the jury) 

THE COURT: NOW, what is the ground for your objec- 
tion, Mr. Brown? 

MR. BROWN: That the note is the best evidence and the 
proper foundation hasn't been laid. 

THE COURT: Why hasn't i t ?  

MR. BROWN: Because, your Honor, no search has been 
made for it. 

THE COURT: Pardon? 

MR. BROWN: NO search has been made for i t  by this 
party and it  is just that i t  is about a note on a piece of 
brown package paper of some sort and no search for it. 

THE COURT: Well, the court finds that the original of 
the note was lost and that under the circumstances of its 
loss, a reasonable effort was made to locate the note and 
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holds that the contents of the note may be introduced in 
evidence by parol. Bring the jury back. 

Exception for the defendant. 
(In the presence of the jury) 

THE COURT: Read the question to the witness. 

REPORTER: 'What was said and answer this yes or no, 
do you know what was said on the note?' 

'A Yes. 

Q What did it say?' 

THE COURT: Go ahead. 

Objection. Objection overruled. Exception. 

A It said, 'Keep quiet, don't say a word to the child.' 

SOLICITOR: Go a little slower please. 

WITNESS: 'Keep quiet, don't say a word to the child, 
and give me what I want or I will kill you.' 

MR. BROWN: Motion to strike. 

THE COURT : Motion overruled." 

There is no evidence to support the court's finding that 
". . . under the circumstances of its loss, a reasonable effort 
was made to locate the note . . .", there being no evidence a 
search had been made for the note that night or that the note 
could not be found after due diligence. In fact there is no 
evidence in the record that a search for the note had been 
conducted a t  any time or any other explanations for the absence 
of the note. 

It is obviously necessary to reiterate the opinion of Britt, J., 
for the Court (5 N.C. App. 614, 169 S.E. 2d 38),  when this case 
was previously appealed: "This rule appears to be well estab- 
lished in this jurisdiction. 'Evidence that a record or document 
has been lost and couId not be found after due diligence, or  had 
been destroyed, is sufficient foundation for the admission of 
secondary evidence thereof, either by introducing a properly 
identified copy thereof, or by parol evidence of its contents. But 
as  a general rule parol evidence in regard to writings is properly 
excluded in the absence of a showing of any effort to procure 
the writings to offer them in evidence.' " Here, as in the first 
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trial of this case, the record of the proceedings in superior court 
is devoid of any explanation for the absence of the note itself. 
We may not speculate as to its whereabouts and disregard the 
rule. 

Since defendant's intent a t  the time of the assault is an  
essential element of the offense charged, the contents of the 
note were a vital part of the State's evidence in showing such 
intent and since the contents of the note were directly in issue, 
the State was under an obligation to explain the absence of the 
note itself. State u. Anderson, supra. 

Other questions brought forward by defendant will not be 
discussed as they may not occur on retrial. 

New trial. 

BROGK and GRAHAM, JJ., concur. 

BROCK, J., concurring. 

It seems that Britt, J., in writing the opinion for the Court 
after the first appeal in this case, clearly pointed to the necessity 
for  some explanation of what happened to the original of the 
note. Yet, the State did not even ask the prosecuting witness 
what she did with the note. Her answer to that question would 
likely explain sufficiently the absence of the note. 

BETSY C. HODGES, ADMINISTRATRIX D.B.N. OF ESTATE OF PATTIE 
BANKS DUNSTON, DECEASED, v. JAMES A. WELLONS, JR., 
TRUSTEE; SMITHFIELD SAVINGS & LOAN ASSOCIATION; AND 
JESSE GRISSOM AND WIFE, MILDRED GRISSOM 

No. 7011SC269 

(Filed 5 August 1970) 

1. Mortgages and Deeds of Trust 8 40- action to set aside foreclosure 
sale - failure of mortgagee to collect and apply rents to  debt 

Allegations that  the mortgagee had been assigned all rents and 
income from the mortgaged property a s  further security for the 
indebtedness and that  such sum was sufficient to  cover the monthly 
payments due on the indebtedness plus a reasonable compensation for 
collecting the rent, held insufficient to state a cause of action to set 
aside foreclosure sale of the mortgaged property, where the mortgage 
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was made a par t  of the complaint and shows on its face tha t  the 
mortgagee was under no obligation to collect the rents and apply 
them to the debt. 

2. Mortgages and Deeds of Trust 5 26- foreclosure sale - notice to 
debtor, his heirs or  personal representative 

In the absence of a valid contract to do so, there is no requirement 
that  a creditor give personal notice of a foreclosure sale to a debtor 
who is in default or to his heirs or the representative of his estate. 

3. Mortgages and Deeds of Trust 5 40- action to set aside foreclosure 
sale - inadequacy of price 

A gross inadequacy of purchase price a t  a foreclosure sale, when 
coupled with any other inequitable element, will induce the court to 
interpose and do justice between the parties. 

4. Rules of Civil Procedure 5 12- failure to state claim for relief - 
motion under Rule 12(b) (6) 

A motion under Rule 12(b) (6) performs substantially the same 
function as  a demurrer for failure to state facts sufficient to constitute 
a cause of action. 

5. Rules of Civil Procedure 5 12; Pleadings 3 26- consideration of 
demurrers a s  motions under Rule 12(b)(6) 

The trial court did not err  in considering demurrers filed prior to 
the effective date of the new Rules of Civil Procedure as  motions under 
Rule 12(b) (6), where plaintiff was not taken by surprise because the 
grounds stated in the demurrers were grounds covered by Rule 
12(b) (6). 

6. Rules of Civil Procedure 5 12- motion to dismiss complaint - failure 
to state claim for relief 

A complaint may be dismissed on motion filed under Rule 12(b) (6) 
if it  is clearly without merit; such lack of merit may consist of an 
absence of law to support a claim of the sort made, absence of facts 
sufficient to make a good claim, or the disclosure of some fact which 
will necessarily defeat the claim. 

APPEAL by plaintiff from Caw, J., 13 February 1970 Ses- 
sion, JOHNSTON Superior Court. 

Plaintiff, as  administratrix d.b.n. of the Estate of Pattie 
Banks Dunston, instituted this action on 14 May 1969 to have 
the foreclosure of a deed of trust executed by decedent declared 
null and void. 

The complaint, except where quoted verbatim, alleges in 
substance as  follows : 

1. That plaintiff is the duly qualified and acting adminis- 
tratrix d.b.n. of the estate of the mortgagor. 
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2. The residences of the various defendants. 

3. That Pattie Banks Dunston died intestate on 30 March 
1968 seized of the tract of land conveyed pursuant to the chal- 
lenged foreclosure. 

4. That on 28 July 1960 Pattie Banks Dunston, for value, 
executed and delivered a note for $1,000.00, payable in monthly 
installments of $10.00; that the note was secured by deed of 
trust which conveyed the tract of land which was in turn 
conveyed pursuant to the challenged foreclosure. 

"5. That the said Pattie Banks Dunston made the said 
monthly payments each and every month until her death on the 
30th day of March, 1968, a t  which time there was owing on said 
deed of trust the sum of $583.06. 

"6. That on the 17th day of April, 1968, R. L. Cooper 
qualified as administrator of the Estate of said Pattie Banks 
Dunston, and served in that capacity until his death on the 24th 
day of August, 1968. 

"7. That the said R. L. Cooper, administrator, kept the 
monthly payments current with Smithfield Savings & Loan 
Association until his said death. 

"8. That on or about the 31st day of January, 1969, 
without any notice to any of the heirs of Pattie Banks Dunston 
and a t  a time when the said payments were in arrears not more 
than $60.00, the said James A. Wellons, Jr., trustee, advertised 
the property described in Book 352, Page 206, Johnston County 
Registry, for sale under the power of sale in said deed of trust, 
and on the 4th day of March, 1969, did offer the said lands for 
sale a t  public auction a t  the Courthouse door in Smithfield, 
when and where the defendants, Jesse Grissom and wife, Mildred 
Grissom, became the last and highest bidders in the amount of 
$625.00. That on March 18, 1969, the said James A. Wellons, Jr., 
trustee, executed and delivered a deed to the defendants, Jesse 
Grissom and wife, Mildred Grissom, said deed being recorded 
in Book 686, Page 435, Johnston County Registry. 

"9. That the said foreclosure was made upon the demand 
of Smithfield Savings & Loan Association, although the said 
association under said deed of trust had been assigned all rents 
and income from said property, as further security for said 
indebtedness; that said Association knew that said property was 
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then being rented for $30.00 a month, and said sum was sufficient 
to cover said monthly payments plus a reasonable compensation 
for collecting said rent. 

"10. That in violation of the said duty and obligation 
imposed by said deed of trust, the association demanded of the 
Trustee to foreclose said instrument without notice and a t  a 
time when there was no one to protect the rights of the other 
creditors of the estate, as well as her heirs. 

"11. That said defendant Trustee, in violation of his duty, 
advertised said property without notification to the heirs or any 
other person having any interest in the estate of Pattie Banks 
Dunston. 

"12. That all of the defendants knew that the bid of $625.00 
was grossly inadequate, all of said parties being well aware 
that said property had a fair market value of a t  least $2,600.00. 

"13. That there are numerous creditors of the estate of 
Pattie Banks Dunston who due to the wrongful foreclosure as 
aforesaid have been deprived of their right to payment of their 
said claims, and plaintiff is informed and believes and therefore 
alleges that said foreclosure should be set aside and the deed 
stricken from the record and the Court should order a sale of 
said property with the defendants, Jesse Grissom and wife, 
Mildred Grissom, being reimbursed first out of the proceeds of 
said sale with the balance to be paid to plaintiff for the payment 
of debts and the remainder thereafter to be distributed to the 
heirs a t  law of Pattie Banks Dunston." 

The complaint thereafter prays that the trustee's deed be 
declared null and void, and that a Commissioner be appointed 
by the Court to sell said property and make appropriate distribu- 
tion of the sale price. 

Defendants filed separate demurrers on 25 and 26 June 1969, 
These demurrers were heard by Judge Carr a t  the February 
1970 Session and considered by him as motions to dismiss for  
failure to state a claim upon which relief can be granted (G.S. 
1A-1, Rule 12 (b) (6) ). As so considered, Judge Carr entered 
an Order 13 February 1970 dismissing the action upon the 
grounds that the facts alleged in the complaint do not state a 
claim upon which relief can be granted. 

Plaintiff appealed. 
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T. Yates Dobson, Jr. and L. Austini Stevens f o ~  plaintiff. 

Basil Sherrill and Wellons & Wellons, by Basil Sherrill, 
for defendants. 

Plaintiff contends that the trial court erred in ruling the 
complaint failed to state a claim upon which relief can be 
granted. 

[I] By stipulation the deed of trust was incorporated into the 
complaint. It shows upon its face that Smithfield Savings and 
Loan Association was under no obligation to collect the rents 
from the mortgaged property and apply them to the monthly 
payments on the note. It is true that the terms of the deed of 
trust undertake to assign the rents a s  further security, but 
clearly the terms impose no obligation upon the creditor to 
actually collect the rents. Therefore there has been no violation 
of legal duty in failing to collect the rents, and the allegations 
pertaining thereto fail to state a cause upon which relief can 
be granted. 

[2] Plaintiff alleged that the trustee advertised and sold the 
property under the power of sale contained in the deed of trust 
a t  a time when payments on the note were in arrears ; this alleges 
that the trustee acted in accordance with the contract and the 
law. Plaintiff only complains that the trustee did so "without 
any notice to any of the heirs of Pattie Banks Dunston." In 
the absence of a valid contract so to do, there is no requirement 
that a creditor shall give personal notice of a foreclosure by 
sale to a debtor who is in default. Products Corp. v .  Sanders, 
264 N.C. 234, 141 S.E. 2d 329; Woodell v .  Davis, 261 N.C. 160, 
134 S.E. 2d 160. The mortgagor could not demand notice of 
intention to sell under the power, and her heirs a t  law, and 
personal representative, stand in the same shoes. Woodell v. 
Davis, supra. I t  may well be appropriate, desirable, and court- 
eous in many instances for a trustee to give actual notice to the 
debtor, the representative of his estate, or his heirs, of an 
intention to advertise and sell under a power of sale, neverthe- 
less, such actual notice is not required a s  a matter of law. Wood- 
ell v .  Davis, supra. 

Therefore the allegations of failure to give notice fail to 
state facts upon which relief can be granted. 
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131 A gross inadequacy of purchase price, when coupled with 
any other inequitable element, will induce the court to inter- 
pose and do justice between the parties. Weir v. Weir, 196 N.C. 
268, 145 S.E. 281. However, no irregularity in the foreclosure 
sale is alleged here. The only obligation of the trustee to the 
heirs and estate of the debtor was to conduct and consummate 
the foreclosure sale in accordance with law. There is no sug- 
gestion that the trustee did otherwise. 

We hold that the trial judge correctly concluded that the 
facts alleged in the complaint do not state a claim upon which 
relief can be granted. 

Plaintiff contends that the trial judge committed error 
when he considered defendants' demurrers as  motions made 
under Rule 12 (b) (6). 

[4, 51 Defendants' demurrers were filed on 25 and 26 June 
1969. The Rules of Civil Procedure became effective 1 January 
1970. On 13 February 1970 Judge Carr considered the demurrers 
as motions under Rule 12 (b) (6). A motion under Rule 12 (b) (6) 
performs substantially the same function as a demurrer for 
failure to state facts sufficient to constitute a cause of action. 
Plaintiff was not taken by surprise because the grounds stated 
in the demurrers were grounds covered by Rule 12(b) (6). We 
hold that Judge Carr acted properly in considering the de- 
murrers as he did. 

Plaintiff contends that i t  was error for Judge Carr to dis- 
miss the action; plaintiff argues that she should have been 
allowed to amend. This raises the question of whether the 
complaint contains a statement of a defective cause of action 
as opposed to a defective statement of a good cause of action. 

161 A complaint may be dismissed on motion filed under Rule 
12 (b) (6) if it is clearly without merit; and this want of merit 
may consist in an absence of law to support a claim of the sort 
made, or absence of facts sufficient to make a good claim, or in 
the disclosure of some fact which will necessarily defeat the 
claim. cf. 2A Moore's FederaI Practice r/ 12.08 ; Turner v. Board 
of Education, 250 N.C. 456, 109 S.E. 2d 211. In our opinion the 
trial judge ruled correctly. 

Affirmed. 

BRITT and HEDRICK, JJ., concur. 
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RESORT DEVELOPMENT COMPANY, INC. v. ILA FREEMAN PHIL- 
LIPS (WIDOW) ; LULA FREEMAN HILL AND HUSBAND, FRANK C. 
HILL; CELESTE BURNETT EATON AND HUSBAND, HUBERT A. 
EATON; FOSTER F. BURNETT, JR. AND WIFE, GLORIA M. BURN- 
ETT;  MARIE GAUSE (WIDOW) ; VICTOR FREEMAN (SINGLE) ; 
VIOLA F. RODICK AND HUSBAND, LEWIS RODICK; GENEVA 
CROMARTIE (WIDOW) ; OLIVER DINKINS, JR. AND WIFE, MER- 
CEDES DINKINS; MARTHA HOLIDAY HAWKINS AND HUSBAND, 
JESSE C. HAWKINS; JAMES H. DINKINS; MARY ELEANOR 
SPICER AND HUSBAND, HARLEE SPICER; ALICE LEOLA HANK- 
INS AND HUSBAND, WADE HANKINS; VICTOR DINKINS (SINGLE) ; 
LORETTA DINKINS (SINGLE) ; ELECTA FREEMAN (WIDOW) ; 
RONALD FREEMAN AND WIFE, ; KATHERINE ONEDA 
FREEMAN AND HUSBAND, ; MARY ALWIDA FREE- 
MAN FORD AND HUSBAND, WALTER LEE FORD; ARCHIE FREE- 
MAN (SINGLE) ; AVIE FREEMAN WILSON AND HUSBAND, DOGAN 
H. WILSON; MILDRED FREEMAN (SINGLE); BERTHA MAE 
COLE AND HUSBAND, ROBERT L. COLE; LONICE FREEMAN (WID- 
ow OF WILLIAM GASTON FREEMAN); F. E. LIVINGSTON, TRUSTEE 
AND JOHN BRIGHT HILL, AND ALL OTHER PERSONS, FIRMS, CORPORA- 
TIONS WHO HAVE OR CLAIM ANY INTEREST IN LAND DESCRIBED HEREIN 

No. 705SC420 

(Filed 5 August 1970) 

1. Attorney and Client 8 2- out-of-state attorney - procedure for admis- 
sion to practice 

New York attorney who had appeared for appellants throughout 
the trial was denied permission to argue the ease in the Court of 
Appeals, where i t  appeared that the attorney had not complied with the 
statutory procedure for obtaining permission to appear in particular 
litigation in this State. G.S. 84-4.1. 

2. Appeal and Error § 39- docketing of appeal - responsibility of 
appellant 

The responsibility of docketing the record on appeal in the form 
provided for by the Rules of the Court of Appeals is  that  of the 
appealing party, and the appeal is subject to dismissal ex mern motu 
for failure to comply with the Rules. Rule No. 48. 

3. Rules of Civil Procedure § 53; Reference 8 11- compulsory reference 
- right to jury trial 

A compulsory reference does not deprive a party of the right to 
trial by jury. G.S. 1A-1, Rule 53. 

APPEAL by defendants from Cowper, J., February 1970 
Session of NEW HANOVER Superior Court. 

This action to determine title and location of certain beach 
and marshland property in New Hanover County was instituted 
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in May of 1962. A reference was ordered on 18 September 1968. 
Upon application of defendants, certiorari was allowed by this 
court and the order of reference was affirmed. See Development 
Co. v. Phillips, 3 N.C. App. 295, 164 S.E. 2d 516. 

The parties preserved their right to a jury trial by timely 
exceptions to the reference and to the referee's report and de- 
cision. The cause came on for hearing before Judge Albert W. 
Cowper and a jury, and a t  the conclusion of all the evidence, 
Judge Cowper allowed plaintiff's motion for a directed verdict 
on all issues. Defendants appealed. 

Carr and Swails by  James B. Swails for plaint$ appellee. 

Pearson, Malone, Johnson & DeJamon for defendant ap- 
pellants. 

Evelyn A. Williams, a resident of the State of New York, 
appeared as an  attorney for defendants throughout the lengthy 
trial proceedings and apparently prepared and filed the record 
and defendants' brief on this appeal. Miss Williams is not a 
member of the Bar of North Carolina admitted and licensed to 
practice as an attorney in the courts of this State. G.S. 84-4. 
She represents that she is admitted to practice in the State of 
New York, but she has not applied for nor has she been granted 
permission to appear as an attorney in this case. In Manning v. 
R.R., 122 N.C. 824,28 S.E. 963, we find the following a t  p. 828 : 

"In the present instance, the summons was sent to the gen- 
eral counsel of the defendant, resident in Norfolk, Va., who 
had no authority to practice in this State, not having obtained 
license so to do in the manner required by The Code, see. 
17, and, in fact, being debarred as a citizen of another State 
from so doing by section 19, which requires all attorneys to 
take an oath of allegiance to this State. That said nonresident 
had appeared in some causes in this State does not militate 
against this, since the appearance of such counsel is a matter 
of courtesy in each and every case, and on m o t i o ~  in each 
case, and only for the occasion on which i t  is allowed." 
(Emphasis added). 

[I] After i t  came to our attention that Miss Williams was not 
properly appearing as an attorney, she was not permitted to 
participate in oral arguments. Associate counsel, being members 
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in good standing of the Bar of this State, argued the appeal for 
defendants. 

Since 1967 the procedure whereby an out-of-state attorney 
may obtain permission to appear in particular litigation in this 
State has been set forth by statute. G.S. 84-4,l. This statute 
provides : 

"Any attorney regularly admitted to practice in the courts 
of record of another state and in good standing therein, 
having been retained as attorney for any party to a legal 
proceeding, civil or criminal, pending in the General Court 
of Justice of North Carolina, may, on motion, be admitted 
to practice in the General Court of Justice for the sole pur- 
pose of appearing for his client in said litigation, but only 
upon compliance with the following conditions precedent: 

(1) He shall set forth in his motion his full name, post- 
office address and status as a practicing attorney in 
such other state. 

(2) He shall attach to his motion a statement, signed by his 
client, in which the client sets forth his post-office 
address and declares that he has retained the attorney 
to represent him in such proceeding. 

(3) He shall attach to his motion a statement that unless 
permitted to withdraw sooner by order of the court, he 
will continue to represent his client in such proceeding 
until the final determination thereof, and that with 
reference to a11 matters incident to such proceeding, he 
agrees that he shall be subject to the orders and amen- 
able to the disciplinary actions and the civil jurisdiction 
of the General Court of Justice in all respects as if he 
were a regularly admitted and licensed member of the 
Bar of North Carolina in good standing. 

(4) He shall attach to his motion a statement to the effect 
that the state in which he is regularly admitted to prac- 
tice grants like privileges to members of the Bar of 
North Carolina in good standing. 

(5) He shall attach to his motion a statement to the effect 
that he has associated and has personally appearing 
with him in such proceeding an attorney who is a resi- 
dent of this State and is duly and legally admitted to 
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practice in the General Court of Justice of North Caro- 
lina, upon whom service may be had in all matters 
connected with such legal proceedings, with the same 
effect as if personally made on such foreign attorney 
within this State. 

(6) Compliance with the foregoing requirements shall not 
deprive the court of the discretionary power to allow 
or reject the application." 

Perhaps this case demonstrates the wisdom of restrictions 
with respect to appearances by out-of-state attorneys in this 
State's courts, for the record and defendants' brief illustrate an 
obvious unfamiliarity with the customs of the profession and 
the rules of this court. In the proceedings before the referee 
and the trial court numerous exhibits were introduced. These 
included deeds, grants, maps, surveys, and photographs essential 
to the determination of the issues of the case and the merits of 
defendants' appeal. None of the exhibits had been filed with 
this court when the ease was called for argument. Rule 19( j )  
provides: 'Three copies of every map, photograph, diagram, or 
other exhibit, which is a part of the record on appeal, and which 
is applicable to the merits of the appeal, shall be filed with the 
clerk of this Court before  such appeal i s  called f o r  argument: 
Provided, however, the Court of Appeals may authorize a lesser 
number to be filed." (Emphasis added). Defendants' exceptions 
are grouped a t  the front of the record and again a t  the back of 
the record, but they are not clearly set out and numbered a t  the 
places in the record where i t  is contended they apply. The record 
comprises 280 pages, and i t  contains various unnecessary and 
irrelevant matter. The proceedings are not set forth in the order 
of the time in which they occurred as provided in Rule 19 (a ) .  

[2] The responsibility of docketing the record on appeal in the 
form provided for by the rules of this court is that of the 
appealing party. For failure to comply with the rules this appeal 
is subject to be dismissed and is hereby dismissed ex m e r o  m o t u .  
Rule 48, Rules of Practice in the Court of Appeals of North 
Carolina. 

[3] We have nevertheless reviewed, insofar as the state of the 
record permitted, arguments set forth in defendants' brief. 
Defendants argue in their f irst  three designated arguments 
that the compulsory reference statute, G.S. 1A-1, Rule 53 (erro- 
neously cited throughout defendants' brief as  Rule 50) is 
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unconstitutional because i t  deprives the parties of a jury trial. 
Rule 53 was formerly G.S. 1-189. This same argument was made 
by these defendants when this case was previously before this 
court. At  that time Mallard, C.J., speaking for the court, stated: 

"A compulsory reference does not deprive one of the right 
to trial by jury. The contention of the appeIlants that the 
compulsory reference has denied them the right to a trial 
by jury is without merit and requires no discussion." Devel- 
opment Co. v. Phillips, supra, a t  p. 299. 

The question of whether the court erred in directing a 
verdict for plaintiff pursuant to G.S. 1A-1, Rule 50 is not 
properly presented. We further note that no contention is made 
in defendants' brief that plaintiff failed to prove title to the 
property or where it was located, nor is it contended in the 
brief that defendants presented any evidence to show that they 
have any interest whatsoever in the subject property. 

Defendants' remaining arguments attack various discre- 
tionary orders entered by the court during these lengthy pro- 
ceedings. No abuse of discretion has been made to appear. 

Appeal dismissed. 

BROCK and MORRIS, JJ., concur. 

E V A  HICKS FELDMAN v. TRANSCONTINENTAL GAS P I P E  L I N E  
CORPORATION (5456) AND EVA HICKS FELDMAN, INDIVIDUALLY, 
AND E V A  HICKS FELDMAN, EXECUTRIX OF THE ESTATE OF E V A  
DEAN HICKS v. TRANSCONTINENTAL GAS P I P E  LINE COR- 
PORATION (5457) 

No. 7021SC297 

(Filed 5 August 1970) 

1. Gas § 6- pipeline easement - sufficiency of description 
An agreement giving a gas company the right to construct gas 

pipelines across a described tract of land is not void for vagueness in 
failing to define the line aIong which the pipes were to be laid where 
the agreement expressly gave the grantee the right to select the 
route. 

2. Gas 9 6;  Easements § 2; Wills § 41- pipeline easement - ruIa against 
perpetuities 

Gas pipeline easement agreement which gave the gas company the 
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right to lay additional pipelines across the grantor's land parallel to 
the first line laid by the company did not violate the rule against 
perpetuities since i t  created a presently vested interest and subjected 
the lands described in the agreement to an immediate servitude. 

3. Gas § 6; Easements § 7- pipeline easement - autkwity to lay 
additional paraIleI lines - construction 

Provision of gas pipeline easement agreement which gave the gas 
company the right to lay one or more additional pipelines across the 
grantor's land "parallel" to the first line laid by the company did not 
require the company to lay additional lines vertically parallel to the 
initial line but allowed the company to lay additional lines horizontally 
parallel to the first line. 

4. Eminent Domain 5; Easements 2- grant of right of way - 
compensation according to contract - condemnation proceedings 

A landowner who has granted a right of way over his land must 
look to his contract for con?pensation, as  i t  cannot be awarded to him 
in condemnation proceedings, provided the contract is valid and all 
its conditions have been complied with by the grantee. 

APPEAL by petitioners from Exum, J., 19 January 1970 
Civil Session of FORSYTH Superior Court. 

These are special proceedings brought under G.S., Chap. 
40, "Eminent Domain," to have commissioners of appraisal 
appointed to assess damages for the laying of certain gas pipe 
lines across lands of the petitioners. The two cases were consoli- 
dated for hearing and judgment and for purposes of this appeal. 
The facts are a s  follows: 

Under date 5 October 1949 petitioners' predecessor in title, 
for a stated consideration of $110.00, executed and delivered 
to the respondent, Transcontinental Gas Pipe Line Corporation, 
a right-of-way agreement by which she conveyed to the respon- 
dent 

"a right of way and easement for the purposes of laying, 
constructing, maintaining, operating, repairing, altering, 
replacing and removing pipe lines (with valves, regulators, 
meters, fittings, appliances, tie-overs, and appurtenant facili- 
ties) for  the transportation of gas, oil, petroleum products, 
o r  any other liquids, gases, or substances which can be 
transported through a pipe line, the Grantee to have the 
right to select the route (the laying of the first  pipe line to 
constitute the selection of the route by the Grantee), under, 
upon, over, through and across the lands of Grantor, . . ." 
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The agreement then contained metes and bounds descriptions 
of the lands affected (stated to contain 106% acres, more or 
less). 

After the description, the agreement contains the following: 
"There is included in this grant the right, from time 

to time, to lay, construct, maintain, operate, alter, repair, 
remove, change the size of, and replace one or more additional 
lines of pipe approximately parallel with the first pipe line 
laid by Grantee hereunder; but for any such additional line 
so laid the Grantee shall pay Grantor, or the depository 
hereinafter designated, a sum equivalent to One Dollar 
($1.00) per lineal rod of such additional line, or such 
proportionate part thereof as Grantor's interest in said Iands 
bears to the entire fee, within sixty (60) days subsequent 
to the completion of the construction of such additional 
line." 
This right-of-way agreement was recorded in the office 

of the register of deeds of Forsyth County, N. C., on 22 October 
1949. Thereafter, respondent laid a pipe line across the subject 
lands. Subsequently, a second line was laid parallel to and beside 
the first pipe line. For these two lines respondent paid compen- 
sation to petitioners' predecessor in title, who was the original 
grantor of the right-of-way, as  provided under the terms of the 
right-of-way agreement. When respondent attempted to con- 
struct a third pipe line across the property approximately 
parallel to the first and second lines and involving a wider area 
of land than involved in the first and second lines, petitioners 
refused to accept the payment which respondent made to the 
escrow account provided for in the agreement and which was 
in an amount equal to the figure established by the formula set 
out in the agreement. Instead, petitioners instituted these special 
proceedings under the provisions of G.S., Chap. 40, "Eminent 
Domain," contending they were being deprived of property 
without due process of law in that (1) the agreement is void 
for vagueness, (2) i t  is void for violating the rule against 
perpetuities, and (3) even if not void, the second and third pipe 
lines were laid outside of the easement granted by the agreement 
and consequently were a taking apart from the agreement. 

The clerk of superior court, after hearing, entered an order 
finding the facts substantially as above set forth and concluding 
that the agreement is not void for vagueness, that i t  did not 
violate the rule against perpetuities, and that the additional lines 
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are within the easement granted. On these findings and conclu- 
sions the clerk ordered the proceedings dismissed. On appeal, 
the judge of superior court affirmed the clerk, and from this 
judgment the petitioners appealed to the Court of Appeals. 

Hatfield, Allman & Hall, by James E. Humphreys, Jr., for 
petitioner appellants. 

Charles F. Vance, Jr.; Kenneth A. Moser; and Womble, 
Carlyle, Sandridge & Rice for respondenlt appellee. 

The sole assignment of error is directed to the entry of the 
judgment affirming the ruling of the clerk dismissing the 
proceedings. In this we find no error. 

[I] The agreement is clear and unambiguous. It is not open 
to the objection that the line along which the pipes were to be 
laid is not defined in the grant. The agreement expressly gave 
the grantee the right to select the route. Petitioners' contention 
the grant is void for vagueness cannot be sustained. Gas Co. v. 
Day, 249 N.C. 482, 106 S.E. 2d 678. 

[2] The right to lay the additional lines created a presently 
vested interest and subjected the lands described in the agreement 
to an immediate servitude. The rule against perpetuities was 
not violated. Courts of other states considering identical or 
similar agreements have reached the same conclusion. Traywick 
v. Transcontinental Gas Pipe Line Corp., 277 Ala. 366, 170 So. 
2d 802; Texas Eastern Transmission Corporation v .  Carman, 
Ky. Ct. App., 314 S.W. 2d 684; Sorrel1 v. Tennessee Gas Trans- 
mission Company, Ky. Ct. App., 314 S.W. 2d 193; Hamilton v .  
Transcontinental Gas Pipe Line Corp., 236 Miss. 429, 110 So. 2d 
612; Caruthers v .  Peoples Natural Gas Co., 155 Pa. Super. 332, 
38 A. 2d 713; Baker v. Tennessee Gas Transmission Co., 194 
Tenn. 368, 250 S.W. 2d 566; Strauch v. Coastal States Crude 
Gathering Co., Tex. Civ. App., 424 S.W. 2d 677; Williams v. 
Humble Pipe Line Company, Tex. Civ. App., 417 S.W. 2d 453; 
Phillips Petroleum Company v. Lovell, Tex. Civ. App., 392 S.W. 
2d 748; Crazoford v. Tennessee Gas Transmission Co., Tex. Civ. 
App., 250 S.W. 2d 237. The Restatement of the Law of Property, 
Sec. 399, p. 2339, is in accord. 

[3] Petitioners' contention that the second and third lines 
were laid outside of the easement granted by the right-of-way 
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agreement is based upon their argument that the agreement 
granted the right to lay additional lines vertically parallel, but 
not horizontally parallel, to the initial line. Nothing in the 
language of the agreement requires such an unreasonable con- 
struction. The mechanical problem involved in laying and there- 
after maintaining and servicing gas pipe lines in a vertical 
plane, one on top or below another, is manifest. A more reason- 
able construction of the language of the agreement is that the 
parties intended the word "parallel" in the sense of running in 
the same direction and side by side, using the surface of the 
ground as the plane of reference. The petitioners' predecessor 
in title, who was the grantor in the agreement, acquiesced in 
this reasonable interpretation when the second pipe line was 
laid along side of, not above or below, the first. Petitioners have 
cited no authority to support their contention and our research 
has found none. On the contrary, all of the cases cited above, in 
which identical or similar agreements were under consideration, 
have apparently assumed that the word "parallel" was being 
employed in the sense of side by side, not in the sense of one on 
top of the other. 

[4] Petitioners acquired their interests in the lands subject to 
the rights of the respondent as set forth in the recorded right- 
of-way agreement. "Where a landowner has granted a right of 
way over his land, he must look to his contract for compensation, 
as  i t  cannot be awarded to him in condemnation proceedings, 
provided the contract is valid, and all its conditions have been 
complied with by the grantee." 29A C.J.S., Eminent Domain, Q 
206, p. 924. Were, the agreement was valid and respondent has 
complied with its conditions. Petitioners must look to the agree- 
ment for their compensation. Their proceedings seeking addi- 
tional compensation were properly dismissed. 

Affirmed. 

CAMPBELL and VAUGHN, JJ., concur. 
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SAMUEL MACON WHEELER v. JOHN WAYNE DENTON AND 
VESTER EARP 

No. 709SC402 

(Filed 5 August 1970) 

1. Rules of Civil Procedure 3 50- motion for directed verdict - repeal 
of motion for nonsuit 

Although the statute providing for the motion for judgment as  of 
nonsuit had been repealed by the Rules of Civil Procedure, the defend- 
ant's motion for "judgment of nonsuit" made a t  the close of plaintiff's 
evidence, and again a t  the close of all the evidence, was treated as a 
motion for a directed verdict under Rule 50. G.S. 1A-1. 

2. Rules of Civil Procedure 3 50- motion for directed verdiet - statement 
of specific grounds 

The statutory provision that "specific grounds" shall be stated in 
a motion for a directed verdict is mandatory. Rule 50(a), G.S. 1A-1. 

3. Appeal and Error § 59; Rules of Civil Procedure $ 50- motion for 
directed verdict - review on appeal 

Appellant who failed to state "specific grounds" in his motion for 
directed verdict was not entitled on appeal to question the insufficiency 
of the evidence to support the verdict. Rule of Civil Procedure 50, 
G.S. 1A-1. 

4. Triall § 34- statement of contentions - waiver of objection 
Objections to the statement of contentions arising on the evidence 

must be made before the jury retires or they are  deemed to have been 
waived. 

5. Triall § 34- statement of contentions - equal length of contentions 
I t  is not required that the statement of each party's contentions 

be of equal length. 

6. Torts 8 7- settlement with one tort-feasor - rights of other tort-feasor 
Where a passenger injured in an automobile accident settled with 

one tort-feasor for $3,750, the other tort-fcaso?-, who went to trial, 
was entitled to have judgment of $10,000 rendered against him reduced 
by $3,750, but he was not entitled to have judgment reduced to $3,750. 
G.S. 1B-4. 

7. Torts S 7- encouragement of settlements between injured party and 
tort-feasor 

The Uniform Contribution Among Tort-feasors Act contemplates 
that  settlements are to be encouraged. 

8. Torts 7- settlement between injured party and tort-feasor - 
showing of good faith - burden of proof 

The mere showing that there has been a settlement between an 
injured party and a tort-feasor is insufficient to show that  there has 
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been a Iack of good faith in the settlement; the burden of showing a 
lack of good faith is upon the party asserting it. G.S. 1B-4. 

APPEAL by defendant Vester Earp from Clark ,  J., Feb- 
ruary 1970 Session of Superior Court held in FRANKLIN County. 

On 1 February 1968 a t  about 12:20 a.m., the plaintiff was 
a guest passenger in a car operated by John Wayne Denton 
(Denton). Denton was driving north on Highway #581 toward 
Louisburg. Defendant Vester Earp (Earp) was in his 1967 
Plymouth headed north on Highway #581. Denton's car struck 
Earp's car in the rear, and as a result of the collision, the 
plaintiff was injured. Plaintiff alleged joint negligence on the 
part of Denton and Earp. Upon settlement with Denton for 
$3,750.00, the case proceeded against Earp. 

From an adverse verdict and the judgment entered, Earp 
assigned error and appealed to the Court of Appeals. 

H u b e r t  H. S e n t e r  f o r  plainti f f  appellee. 

Reynolds  & F a r m e r  b y  F. A l t o n  Russell  for d e f e n d a n t  
appellant.  

['I The first contention of defendant is that the court erred 
in refusing to grant defendant's motion for judgment as  of non- 
suit. G.S. 1-183, which provided for the motion for judgment as 
of nonsuit, was repealed by the 1967 Legislature, effective 1 
January 1970. The new procedure, effective 1 January 1970, 
substituted the motion for a directed verdict in its stead. G.S. 
IA-1, Rule 50 (a) .  In the comments under G.S. 1A-I, Rule 50, it 
is stated: 

"Under the rules, a t  the close of the claimant's evidence, the 
party defending in a jury trial will be restricted to the 
directed verdict motion-a motion that if granted will result 
in a judgment on the merits disposing of the case finally in 
the absence of reversal on appeal. * * *'" 
However, in our discretion, we shall treat the defendant's 

motion for "judgment of nonsuit" made a t  the close of plain- 
tiff's evidence, and again a t  the close of all the evidence, as a 
motion for a directed verdict under G.S. 1A-1, Rule 50. The new 
rules contemplate that the narne of the motion is not as im- 
portant as the substance. 
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G .  S. 1A-1, Rule 50 (a) reads as follows : 

"(a) When made; effect.-A party who moves for a directed 
verdict a t  the close of the evidence offered by an opponent 
may offer evidence in the event that the motion is not granted, 
without having reserved the right SO to do and to the same 
extent as if the motion had not been made. A motion for a 
directed verdict which is not granted is not a waiver of 
trial by jury even though all parties to the action have 
moved for directed verdicts. A motion for a directed verdict 
shall state the specific grouads therefor. The order granting 
a motion for a directed verdict shall be effective without 
any assent of the jury." (Emphasis Added.) 

[2, 31 The record before us reveals that the defendant did not 
state any grounds for his motion for judgment of nonsuit. 
Since the statute expressly requires that "specific grounds" shall 
be stated in a motion for a directed verdict, this provision of the 
rule is mandatory. The appellant, having failed to state "specific 
grounds," is not entitled upon this appeal to question the in- 
sufficiency of the evidence to support the verdict. Budge Manu- 
faaturing Co. v. United States, 280 F. 2d 414 (3rd Cir. 1960). 

However, if the defendant had moved for a dfrected verdict 
on the grounds that the evidence failed to show negligence on 
his part, we think that there was ample evidence of the de- 
fendant's negligence to require submission of the case to the 
jury. 

[4, 51 The defendant further assigns error to the judge's 
charge. Specifically, the defendant contends that certain of the 
plaintiff's contentions as given by the judge were not supported 
by the evidence. As a general rule, objections to the statement 
of contentions arising on the evidence must be made before the 
jury retires or  they are deemed to have been waived. State v. 
Ford, 266 N.C. 743,147 S.E. 2d 198 (1966) ; I n  re Will of Kemp, 
236 N.C. 680, 73 S.E. 2d 906 (1953) ; Powell v. Daniel, 236 N.C. 
489, 73 S.E. 2d 143 (1952). In addition, the defendant says that 
the court did not give "equal stress" to defendant's contentions 
because the defendant's contentions were not equal in length 
with the plaintiff's contentions. It is not required that the 
statement of contentions be of equal length. Durham v. Realty 
Co., 270 N.C. 631, 155 S.E. 2d 231 (1967). We have reviewed 
the charge of the court, and no prejudicial error is made to 
appear. 
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[6] PlaintifYs complaint alleged joint and concurrent negli- 
gence of Denton and the defendant. Plaintiff settled with Denton, 
and Denton was released as a defendant by written instrument 
under the provisions of G.S. 1B-4. The case went to trial against 
the defendant Earp. The jury answered the issue of negligence 
in the affirmative and the issue of damages in the sum of $10,- 
000.00. The judgment entered against the defendant for $6,250.00 
contains the following : 

"It appearing to the court that the defendant John Wayne 
Denton was released as a defendant from this cause of action 
under GS 1B-4 upon the payment by said John Wayne 
Denton of $3,750.00 to the plaintiff on the 24th day of Feb- 
ruary, 1970, prior to the calling of this case for trial and 
that the defendant Vester Earp is entitled to a credit of 
$3,750.00 on the verdict rendered by the jury in the sum of 
$10,000.00 as provided in said statute. 
NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED 
that the plaintiff have and recover of the defendant Vester 
Earp the sum of $6,250.00 together with the costs of this 
action to be taxed by the Clerk." 

Earp contends that the trial judge committed error in 
entering the judgment for $6,250.00 and argues that the court 
should have reduced the amount of the recovery to $3,750.00 
which was the amount paid by Denton. 

G.S. 1B-4 reads as follows: 
"When a ,release or a covenant not to sue or not to enforce 
judgment is given in good faith to one of two or more 
persons liable in tort for the same injury or the same wrong- 
ful death: 

(1) It does not discharge any of the other tort-feasors 
from liability for the injury or wrongful death unless its 
terms so provide; but i t  reduces the claim against the others 
to the extent of any amount stipulated by the release or the 
covenant, or in the amount of the consideration paid for it, 
whichever is the greater; and, 

(2) I t  discharges the tort-feasor to whom it is given from 
all liabiiity for contribution to any other tort-feasor." (Em- 
phasis Added.) 

Earp contends that to permit a recovery against him of 
$6,250.00 when Denton is released for $3,750.00 denies his right 
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t o  contribution under the provisions of G.S. 1B-1. The pro- 
visions of G.S. 1B-1 provide for contribution under certain cir- 
cumstances, but G.S. 1B-4 takes away this right of contribution 
when the provisions thereof are complied with. Judge Clark 
found, in substance, that the provisions of G.S. 1B-4 had been 
complied with by Denton and, pursuant to this statute, correctly 
reduced the judgment on the verdict when he allowed Earp 
credit for the $3,750.00 paid by Denton. 7 Strong, N.C. Index 
2d, Torts, $ 7. 

Moreover, Earp is not in a position to complain that he has 
to pay more than Denton, The record reveals that prior to the 
beginning of the trial, Earp was given the same opportunity 
Denton had to settle upon the payment of $3,750.00. Earp re- 
fused to do so and took his chance with the jury. Earp knew 
that Denton had settled with the plaintiff and knew, or was 
chargeable with knowledge of, the consequences under G.S. 
1B-4 of a decision to decline the offer of settlement. He cannot 
now justifiably complain because in retrospect, it appears that 
he made the wrong decision. 

[7, $1 Defendant does not contend that the settlement between 
Denton was not paid but argues that the mere fact that settle- 
ment was made demonstrates a lack of good faith. We do not 
agree. The statute contemplates that settlements are to be en- 
couraged. In the case of Matthews v. Mill, 2 N.C. App. 350, 163 
S.E. 2d 7 (1968), i t  is said: "It is also desirable that settle- 
ments be made promptly and with finality." The mere showing 
that there has been a settlement is not enough to show there 
has been a lack of good faith. The burden of showing a lack of 
good faith is upon the party asserting it. 7 Strong, N.C. Index 
2d, Torts, $ 7. 

We have reviewed all of defendant's assignments of error 
properly presented, and no prejudicial error is made to appear. 

The judgment of the superior court is 

Affirmed. 

MORRIS and GRAHAM, JJ., concur. 
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ADOLPHUS JACKSON STEWART v. NATION-WIDE CHECK COR- 
PORATION, A CORPORATION 

No. 7026SC385 

(Filed 5 August 1970) 

1. Libel and Slander 5 14- qualified privilege - affirmative defense 
Qualified privilege is  an  affirmative defense and must be pleaded 

in order that it might be raised. 

2. Libel and Slander fj 16- words actionable per se - proof - directed 
verdict 

Proof of the publication of false words which are actionable per  
se  precludes the entering of a directed verdict. 

3. Libel and Slander fj 2- words actionable per se - defamation of trade 
Words uttered which tend to defame a person in his trade or 

business are actionable p e r  s e ,  and the issue is for the jury. 

4. Libel and Slander 55 5,10, 16- slander action - charge that employee 
was "short" in accounts - qualified privilege - directed verdict 

In  a slander action arising out of the corporate defendant's attempts 
to verify and collect an alleged arrearage in the accounts of the 
plaintiff, who was an employee of the defendant, a statement by the 
defendant's agent that the plaintiff was several thousand dollars "short" 
in his account, which statement was made to plaintiff's relatives during 
the agent's search for the plaintiff, is actionable per s e ;  but the 
judgment of the trial court directing a verdict in favor of the corporate 
defendant is affirmed by the Court of Appeals, since the words of the 
agent, although shown to be false, were qualifiedly privileged and 
there was no showing of malice. 

5. Appeal and Error 10.5- motion to amend answer in Court of 
Appeals 

In a slander action, the Court of Appeals granted defendant's 
motion for permission to file an amendment to the answer setting forth 
the defense of privilege. Rule of Practice in the Court of Appeals No. 
20 (c). 

APPEAL by plaintiff from Bryson, J., 19 January 1970 
Schedule "B" Civil Session of MECKLENBURG County General 
Court of Justice, Superior Court Division. 

This action arises from the activities of the defendant, 
Nation-Wide Check Corporation (Nation-Wide), in an attempt 
to verify and collect an alleged arrearage in the accounts of the 
plaintiff, one of its employees. The evidence tends to show that 
Nation-Wide was in the business of selling money orders which 
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were issued on behalf of Nation-Wide through agents in various 
businesses in North Carolina. The plaintiff, A. J. Stewart (Stew- 
a r t ) ,  was employed by Nation-Wide as sales representative 
for the State of North Carolina. His duties included supplying 
the various agents with materials such as  blank money orders 
and machines with which to make out the money orders, as 
well a s  collecting and remitting to Nation-Wide the amounts 
taken in by the agents from the sales of the money orders. 
Stewart had with him, in connection with his duties, some thirty 
to fifty thousand dollars worth of money orders which could 
readily be made negotiable. In July 1968, it was discovered that 
one Daughety, who operated Daughety Super Market in Kinston, 
North Carolina, and was an authorized agent to sell the money 
orders, had sold more money orders than the funds remitted 
through Stewart would cover. Daughety owed something over 
$300 and Stewart was supposed to collect and remit this short- 
age. Stewart collected $100 on July 10, 1968, but did not report 
this. In the meantime, the failure of Stewart to make any 
reports to his superiors (his supervisor was on vacation) had 
prompted Nation-Wide to send one John Gormley to contact 
Stewart for an explanation. Gormley went to Daughety Super 
Market on 17 July 1968, as Stewart was to be there that day. 
Stewart did not appear and Gormley ascertained from Daughety 
that Stewart had collected the $100 a week before. Gomley 
attempted to reach Stewart through telephoning relatives, Mr. 
& Mrs. I. A. McQueen, in Fayetteville. Stewart had given Na- 
tion-Wide their telephone number as being a place to reach him. 

Gormley informed Daughety that Stewart had misappro- 
priated funds other than the $100 which Stewart had collected 
from Daughety. Gormley telephoned Fayetteville repeatedly in 
an  effort to reach him. Stewart's aunt, Mrs. I. A. McQueen, testi- 
fied that Gormley told her that the reason that Gormley wanted 
to see Stewart was because of financial problems with the com- 
pany and that Gormley had to see him immediately to save 
Stewart's job. Claude M. Stewart, Jr., testified that a t  the 
request of his aunt, Mrs. McQueen, he answered the telephone, 
and Gormley informed him that the Nation-Wide officials had 
instructed him (Gormley) to stop trying to locate Stewart and 
that a statewide alert would be sent out for him. Mr. McQueen, 
Stewart's uncle, testified that on another telephone call Gormley 
had told him that a man down in Kinston had receipts to show 
that Stewart had misappropriated "several thousand dollars." 
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Gormley finally reached Stewart in Fayetteville on 18 July 
1968, and in due course of time Stewart accounted for all prop- 
erty belonging to Nation-Wide which he had. He was, however, 
discharged on 12 November 1968. 

This slander action results from statements that Gormley 
allegedly made to relatives of Stewart and to Daughety. At the 
conclusion of the plaintiff's evidence, the defendant moved to 
amend its answer to plead privilege and for a directed verdict. 
This judgment was entered by Judge Bryson : 

THIS CAUSE being heard before the undersigned 
Judge Presiding a t  the January 19, 1970 Schedule " " [sic] 
Civil Session of the Superior Court Division of Mecklenburg 
County and a jury, and at  the conclusion of the plaintiff's 
evidence the defendant having moved the Court to grant i t  
leave to amend its Answer as set forth in the Motion 
appearing of record ; 

AND the Court being of the opinion that the allowing 
of the Motion to Amend is unnecessary for a decision by the 
Court as to the merits of this controversy and that the motion 
of the defendant for a directed verdict should be allowed, 

IT IS, THEREFORE, ORDERED AND DECREED : 

1. That the defendant's Motion to Amend its Answer 
in the manner appearing in the Motion of record be denied, 
and 

2. That the defendant's motion for a directed verdict 
be allowed, that the plaintiff's action be and the same hereby 
is dismissed, and that the costs of this action be taxed 
against the plaintiff. 

This 22nd day of January, 1970. 

T. D. BRYSON, JR. 
Judge Presiding" 

From the entry of this judgment, plaintiff appealed. 

B. Kermit Caldwell for plaintif appellant. 

Carpenter, Golding, Crews and Meekins by John G. Golding, 
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and Wardlow, Knox, Caudle and Wade, by Lloyd C. Caudle for 
defendant appellee. 

[I] Qualified privilege is an affirmative defense and must be 
pleaded in order that i t  might be raised. Rouligny, Inc. v. Stecl- 
workers, 270 N.C. 160, 154 S.E. 2d 344 (1967). In view of the 
fact that the trial judge ruled, in his judgment dismissing the 
action, that the motion of the defendant to amend its pleadings 
to include the allegations of privilege was "unnecessary for a 
decision by the Court as to the merits of this controversy and 
that the motion of the defendant for a directed verdict should 
be allowed," we must conclude that Judge Eryson did not dis- 
miss this action on the basis that any statements made by 
Gormley, if slanderous, were qualifiedly privileged. 

[2, 31 Proof of the publication of false words which are 
actionable per se precludes the entering of a directed verdict 
(or a nonsuit under the old civil practice). Gillis v. Tea Co., 
223 N.C. 470, 27 S.E. 2d 283 (1943). Words uttered which tend 
to defame a person in his trade or business are actionable per se, 
and the issue is for the jury. Bell v. Simmons, 247 N.C. 488, 
101 S.E. 2d 383 (1958). 

[4] We feel, consistently with the authority referred to above, 
that the words allegedly uttered by the agent of the defendant 
while he was acting within the scope of his instructions, Gillis 
v. Tea Co., supra, that is, to find Stewart and determine why he 
had not reported to his superiors, were actionable per se. As 
such, in the absence of privilege, the only remaining theory on 
which to sustain the action of the trial judge is a finding on his 
part that in law the words were true. Mr. I. A. McQueen 
testified : 

"I answered the phone and he told me he was Mr. John 
Gormley with Nation-Wide Check Corporation and that i t  
was urgent that he find Jack Stewart and that he had a man 
in Kinston who had receipts to prove that he had paid 
Jackie several thousand dollars that he was short. That i t  
was urgent that he get ahold to him a t  once because he had 
thirty thousand dollars worth of negotiable funds with him 
and he didn't know what amount he might have spent of that. 
He did not say as to how much i t  was that he was short. As 
to his saying to who he was short he did not. He said that 
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it was a customer in Kinston. As to when he said to me that  
there was several thousand dollars short and did he say who 
was in the shortage, he did not. He said that  Jackie had 
the money. The man in Kinston had receipts where he had 
paid Jackie the money. As to his saying what if anything 
had Jack done with the money, he did not say. . . ." 
The words published to  Mr. McQueen could not be true in 

view of the other testimony offered by the plaintiff. As such, we 
find no theory upon which to support the action of the trial court 
in dismissing the action and entering a directed verdict pursuant 
to Rule 50 of G.S. 1A-1. 

151 Prior to the argument in this Court, the defendant again 
moved for  permission to file an amendment to the answer setting 
forth the defense of privilege. Pursuant to Rule 20(c) of the 
Rules of Practice in this Court, we have allowed the motion. 
On the authority of Hartsfield v. Hines, 200 N.C. 356, 157 S.E. 
16 (1931), and Bouligny, Inc. v. Steelworkers, supra, the com- 
munications of Gormley were qualifiedly privileged, and no 
malice has been shown. For this reason, the judgment of the 
trial court is 

Affirmed. 

BRITT and VAUGHN, JJ., concur. 

MARION R. HARRIS AND WIFE, ARONUL E. HARRIS v. MARGARET 
M. ADAMS, EXECUTRIX OF THE ESTATE OF NORMAN L. ADAMS, 
DECEASED, MARGARET M. ADAMS, INDIVIDUALLY, AND RICHARD 
M. WIGGINS, TRUSTEE FOR NORMAN L. ADAMS, DECEASED, AND 
MARGARET M. ADAMS, AND EDWIN M. ADAMS 

No. 7012SC388 

(Filed 5 August 1970) 

Landlord and Tenant 9 6; Vendor and Purchaser 5 1- lease with option to 
purchase dry cleaning busines~s - construction 

Although the provisions of a lease of a dry cleaning establishment 
containing an option to purchase are ambiguous, reasonable construction 
of the lease is that  the parties intended that  payment by the lessees 
of any of the debts of the business over the amount of $106,785.05 was 
to be set off against a deed of trust for $15,000 given by the lessees 
when the option to purchase was exercised, and that the parties 
intended and agreed that the total purchase price was to be $121,785.05. 
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APPEAL by defendants from MeKimon, J., 23 February 
1970 Civil Session of CUMBERLAND County Superior Court. 

This action arises out of the sale by defendants of a laundry 
and dry cleaning establishment to the plaintiffs. A lease con- 
taining an option to purchase was executed by the parties on 
1 May 1966 and plaintiffs exercised their option thereunder on 
6 October 1966, within the time prescribed by the agreement. 
As a part of the consideration for closing the transaction, 
plaintiffs executed, on the day the option was exercised, a note 
and a deed of trust to the defendants in the amount of $15,000. 
Plaintiffs are seeking to enjoin the foreclosure of the deed of 
trust, alleging that under the terms of the lease, the deed of trust 
has been satisfied. The case was heard by the judge without a 
jury. Judgment was entered in favor of the plaintiffs. Pertinent 
portions of the judgment and the lease are set out in the opinion. 

Pearson, Malone, Johnson & DeJarmon by M. E. Johnson, 
W. G. Pea~son  11, and C. C. Malone, Jr., for plaintiff appellees. 

McCoy, Weaver, Wiggins, Cleveland & Raper by Richard M. 
Wiggins for defendant appellants. 

Appellants in their brief state : 

"The basic question herein involved is whether or not 
plaintiffs may introduce evidence tending to show that prior 
to the execution of a note secured by a deed of trust on 
October 6, 1966, in accordance with the terms of an option 
to purchase dated May 1, 1966, said note and deed of trust 
were paid. 

The second question involved is whether there were suf- 
ficient facts upon which the Court could have reached its 
conclusion concerning construction of the lease-option agree- 
ment and whether or not the conclusion of the Court was 
erroneous in view of the facts so found." 

Appellants' brief does not contain, properly numbered, the 
several grounds of exception and assignments of error with 
reference to the pages of the record as required by Rule 28, Rules 
of Practice in the Court of Appeals of North Carolina. In fact, 
nowhere in the brief is there a reference of any sort to any 
exception. 
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However, we do find in the record what purports to be a 
grouping of exceptions and assignments of error. Number 1 
thereunder is as follows: "The court erred in admitting into 
evidence Plaintiffs' Exhibit 1, i.e., the lease-option agreement 
dated May 1, 1966, is Exception No. 1. (R p 22) ." Referring to 
page 22 of the record, we find the following: "APPEAL ENTRY 
The defendants except to the findings of fact and conclusions of 
law in this cause and in open court give Notice of Appeal to the 
Court of Appeals of North Carolina for error of law, assigned 
and to be assigned. (PLAINTIFFS' EXCEPTION NUMBER I)." 
A further voyage of discovery reveals that following the 
judgment and appeal entries, there appears a narration of the 
evidence. During the course of plaintiffs' evidence, this appears: 
"(Lease-Option Agreement marked Plaintiffs' Exhibit 1) 
(PLAINTIFFS' EXCEPTION NO. 2)." A diligent search of the 
record fails to reveal any objection by defendants to the 
introduction of the lease or to the admission of any evidence 
concerning it. 

The question which defendants contend is basic to a de- 
termination of this cause is not properly before us. However, 
in an effort to determine what defendants' contentions are, we 
have carefully studied the record and are of the opinion that 
the lease agreement was properly admitted into evidence and 
further that the evidence supports the facts found by the court 
and that the facts found support the conclusions of law. 

The pertinent portions of the lease are: 

"5. The Lessee herein, hereby expressly agrees that upon 
his election to exercise the option granted in paragraph 4 
above, he may exercise said option by assuming the then 
outstanding, recorded debts of the business known and 
designated as A. & H. CLEANERS as aforesaid, together 
with any outstanding recorded mortgage or deed of trust 
against the building and lot known and designated as 4515 
Bragg Boulevard in the City of Fayetteville, State of North 
Carolina, the aggregate sum of which debts shall not exceed 
One Hundred Six Thousand Seven Hundred Eighty-Five and 
05/100 ($106,785.05) dollars as shown by Schedule A here- 
with attached and that any amount paid upon said bills, as 
shown by Schedule A herewith attached from and after the 
date of this instrument shall be credited to the Lessee herein 
as a part of the purchase price of said business. That upon 
the exercise of the aforesaid option the Lessee herein hereby 
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further agrees to pay to Lessors as further consideration 
the sum of Fifteen thousand dollars ($15,000), said sum to 
be paid as follows : 

1. Five thousand ($5,000) dollars to be paid twelve 
(12) months after the exercise of said option unless sooner 
paid, and a like sum, on or before the anniversary date of 
the exercise of said option for two consecutive years there- 
after, until said sum of Fifteen thousand dollars is fully 
paid, however, nothing herein shall prevent Lessee from 
paying the full sum due upon said sum a t  any time within 
three (3) years of the exercise of said option. 

6. If the recorded debts referred to in paragraph 5 
above should exceed One hundred Six thousand seven hundred 
eighty-five and 05/100 ($106,785.05) dollars a t  the time of 
purchase, the Lessor herein hereby expressly agrees that said 
excess amount shall be deducted from the Fifteen Thousand 
($15,000) dollars to be paid to Lessor a t  the time the option 
is exercised." 

In construing these provisions the court made findings of facts, 
conclusions of law and rendered judgment as follows: 

"6. That during the period from May 1, 1966 through Oc- 
tober 1, 1966, the date that the plaintiffs exercised their 
option, the plaintiffs paid debts of A & 3H Cleaners in the 
amount of Twenty-Two Thousand Seven Hundred Nine and 
15/100 ($22,709.15) Dollars. 

7. That on October 1, 1966, the outstanding debts of A & H 
Cleaners were Ninety-Nine Thousand Three Hundred Forty- 
Six and 37/100 ($99,346.37) Dollars. 

8. That as of this date, plaintiffs have paid all of said 
debts of A & H Cleaners except for One Thousand Eight 
Hundred Ninety-Two and 35/100 ($1,892.35) Dollars, which 
said sum remains unpaid. 

9. That no cash payments were ever made by plaintiffs 
to defendants on said Note and Deed of Trust subsequent 
to the execution thereof by the plaintiffs. 

BASED UPON THE STIPULATIONS, THE EVIDENCE AND THE 
RECORD, THE COURT CONCLUDES AS FOLLOWS: 

1. That a proper interpretation of the agreement which the 
court has determined is pertinent on the issue of payment 
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of said Note and Deed of Trust, particularly paragraphs 4, 
5 and 6 thereof hereinabove recited, is that the plaintiff 
Marion R. Harris had an agreement and option to purchase 
the business known as A & H Cleaners for a price of One 
Hundred Six Thousand Seven Hundred Eighty-Five and 
05/100 ($106,785.05) Dollars plus Fifteen Thousand ($15,- 
000.00) Dollars; that while paragraph 5 referred to the 
'then outstanding record debts of the business' and para- 
graph 6 reads 'if the recorded debts referred to in paragraph 
5 should exceed $106,785.05 a t  the time of purchase,' i t  is 
the opinion of the Court from the agreement as a whole and 
the conduct of the parties that i t  was contemplated 
that the debts existing as of the date of the agreement, May 
1, 1966, whatever they might thereafter be accurately deter- 
mined, were those to be assumed by Marion R. Harris upon 
the exercising of the option and that any excess of those 
debts above $106,785.05 so assumed were to be credited on 
the Fifteen Thousand ($15,000) Dollars Note and Deed of 
Trust. 

2. That the Court further finds that the total debts of 
A & H Cleaners was not determined on the date of the 
exercise of the option and the execution of the Note and 
Deed of Trust, although plaintiffs' accountant informed all 
parties that the outstanding debts a t  that time were approxi- 
mately One Hundred Thousand ($100,000.00) Dollars but 
that the Court concludes that such conduct indicated that 
upon a proper determination of such debts a credit would be 
allowed against said Note and Deed of Trust for such of 
said debts which might exceed $106,785.05 on May 1, 1966. 
Now, THEREFORE, i t  is ordered, adjudged and decreed 
that the Note and Deed of Trust recited herein is a cloud 
on plaintiffs' title, that the defendants have no interest 
therein, and that said Deed of Trust be cancelled as of record 
upon payment by the plaintiffs to the defendants of the sum 
of One Thousand Eight Hundred Ninety-Two and 35/100 
($1,892.35) Dollars." 
We agree with counsel for plaintiffs that the provisions in 

the lease are ambiguous. 
"The heart of a contract is the intention of the parties, 
which is to be ascertained from the language used, the subject 
matter, the end in view, the purpose sought, and the situation 
of the parties a t  the time. . . . 
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A contract is to be construed as a whole, and each clause 
and word must be considered with reference to the other 
provisions and be given effect if possible by any reasonable 
construction, . . ." 2 N.C. Index 2d, Contracts $ 12, p. 315, 
and cases there cited. 

Applying these well-known principles of construction to the 
evidence, we are of the opinion that a reasonable construction 
of the lease is that the parties intended any debts paid over 
$106,785.05 to be set off against the deed of trust. It is patently 
clear that the parties intended and did agree that the total 
purchase price was to be $121,785.05. Defendants argue that 
because plaintiffs executed the note and deed of trust that they 
are estopped to claim any setoff under the lease. This contention 
is without merit and is overruled. 

Affirmed. 

MALLARD, C.J., and GRAHAM, J., concur. 

F-F MILLING CO., INC. V. GUY SUTTON 

No. 708SC246 

(Filed 5 August 1970) 

1. Corporations § 13- liability of directors to  third persons - fraud - 
good faith judgment 

A corporation's directors may be held personally liable for gross 
neglect of their duties, mismanagement, fraud and deceit resulting in 
loss to a third person, but not for errors of judgment made in good 
faith. 

2. Corporations 8 13- action to recover price of goods sold t o  corporation 
- liability of officer 

In  a milling company's action to recover the purchase price of corn 
sold to a grain hauling firm, the milling company's evidence was 
insufficient to  hold the defendant, an official of the hauling firm, 
personally liable far  the purchase price on the ground that  the defendant 
had wrongfully and fraudulently cashed five personal checks on the 
hauling firm and that the cashing of these checks resulted in the 
plaintiff's check from the firm being returned for insufficient funds, 
since the defendant had an  agreement with the hauling firm to hold 
the personal checks until the firm was solvent, and since the firm had 
sufficient funds to  pay the checks when the defendant presented them 
for payment. 
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3. Corporations 5 13; Principal and Agent 5 4- corporation as agent of 
officer - action to recover purchase price of goods - proof of agency 

In a milling company's action to recover the purchase price of corn 
sold to a grain hauling firm, the milling company's evidence was 
insufficient to raise an inference that the hauling firm purchased the 
corn as the agent of the defendant, who was an official of the company, 
and that the defendant was personally liable to the milling company 
as a principal. 

APPEAL from Hubbard,  J., October 1969 Session of GREENE 
County Superior Court. 

This is a civil action instituted by the plaintiff, F-F Milling 
Co. (Milling), to recover the purchase price of corn sold to 
defendants, Kermit Tugwell, B. F. Wood, Wood & Tugwell 
Transport & Trading Co., Inc., and Guy Sutton. At the conclusion 
of plaintiff's evidence the defendants Sutton and Tugwell moved 
for judgment as of nonsuit as to (1) fraud and conspiracy, and 
(2) agency. Judge Hubbard treated the complaint as setting 
up a cause of action for (1) misconduct on the part of the 
officers and directors, and (2) agency, and granted the defend- 
ant's motion for judgment as of nonsuit as to misconduct and 
denied the motion as to agency. Following the completion of the 
defendants' evidence the plaintiff took a voluntary nonsuit as 
to all parties except the defendant Sutton. Sutton renewed his 
motion for judgment as of nonsuit a t  the end of all the evidence, 
which motion was granted. From the granting of defendant 
Sutton's motion for judgment as of nonsuit, the plaintiff ap- 
pealed to the Court of Appeals. 

Lewis  and Rouse, b y  Robert  D. Rouse, Jr., for  t h e  plaint i f f  
appellant. 

H .  Hor ton  Rountree,  amd Bridgers  and Hor ton  b y  Marv in  
V.  Horton,  Fountain and Goodwyn  b y  George A. Goodwyn  f o r  
t h e  defendant  appellee. 

The appellant contends that the court below committed 
error in allowing the defendant Sutton's motion for judgment 
as of nonsuit. The evidence a t  the trial tended to show the 
following facts: In 1962 Tugwell and Wood organized a partner- 
ship to engage in the business of trucking and hauling grain. In  
1964 the partnership was incorporated with the original share- 
holders of stock being Tugwell, Wood and Joyce Tugwell, sister 
of Wood. In 1965 Sutton acquired a one-third interest in the 
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corporation which interest was increased to 51% in March of 
1966 when he purchased the operating rights to the business for 
$9,000.00. Sutton also provided the corporation with additional 
funds in the amount of $11,900.00. As evidence of this indebted- 
ness, the corporation gave Sutton five checks totaling $11,900.00. 
Tugwell became president of the corporation a t  its inception 
and remained as president of the corporation until 1967 when 
Sutton became president after the corporation went out of 
business. 

C. K. Tugwell testified that during the fall of 1966 most 
of the deliveries for storage were to Fred Webb, Inc., in the 
name of Guy Sutton. When Sutton received the bonded receipt 
he would deposit the funds in the corporation account a t  the 
First National Bank of Eastern North Carolina a t  Farrnville, 
mail the deposit slips to the corporation and the corporation 
would then pay F-F Milling Company. We testified that the 
corporation had been doing business with F-F Milling Company 
on a continuous basis since 1962. After identifying several 
checks to the plaintiff and others which were written by the 
corporation, Tugwell stated : 

"I would characterize the course of dealing of Wood & 
Tugwell in the purchase of the grain represented by these 
checks as being in the normal course of business." 

In early November 1966 Sutton, while a stockholder and a 
director of the corporation, cashed the five checks totaling 
$11,900.00 which he held from the corporation. The corporation's 
bank statement shows that these five checks cleared the cor- 
poration bank account on 7 November 1966. On 23 November 
1966 the plaintiff received a check from the corporation in the 
amount of $14,472.34 which was deposited in their account with 
Wachovia Bank & Trust Company the same day. This check 
was subsequently returned to the plaintiff because of insufficient 
funds in the corporation's account. 

Soon after this, an action was brought by one of the creditors 
of the corporation to have the corporation declared a bankrupt. 
After the initiation of the bankruptcy proceedings, Sutton 
agreed to put $11,900.00, the amount of the five checks, into the 
company in order to have the bankruptcy proceedings dismissed. 
Creditors of the corporation received 40% of their claims 
against the corporation with the plaintiff receiving $5,747.42. 
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The plaintiff contends that the action of the defendant 
Sutton in cashing the five checks from the corporation which 
he had held for several months was the cause of the loss suffered 
by the plaintiff when the corporation's check to the plaintiff 
in the amount of $14,472.34 was returned and not paid. The 
plaintiff further contends that Sutton's cashing the five checks 
constituted a breach of his agreement with the corporation to 
hold the checks, and was the cause of the insolvency of the 
corporation. 

The bank statement for the corporation shows that on 7 
November 1966, when Sutton cashed his five checks, the corpora- 
tion had a balance of $9,919.45. The plaintiff received its check 
for $14,472.34 on 23 November 1966 and immediately deposited 
it in its account with Wachovia Bank and Trust Company. The 
check cleared the Federal Reserve Bank on 23 November 1966 
and was then returned to the First National Bank of Eastern 
North Carolina a t  Farmville. The bank statement shows that 
the corporation's balance was as follows : (1) 25 November 1966, 
$253.47; and (2) 28 November 1966, $109.32. The evidence also 
reveals that on 11 November 1966 the corporation was indebted 
to F-F Milling Company in the amount of $29,134.27. On 14 
November 1966 the plaintiff received a check from the corpora- 
tion in the amount of $15,000.00 as partial payment of this 
balance. This check cleared the corporation's bank account on 
17 November 1966. 

[1,2] In North Carolina a corporation's directors may be held 
personally liable for gross neglect of their duties, mismanage- 
ment, fraud and deceit resulting in loss to a third person, but 
not for errors of judgment made in good faith. Bank v. Bridgers, 
207 N.C. 91, 176 S.E. 295 (1934) ; Minnis v. Sharpe, 198 N.C. 
364, 151 S.E. 735, 202 N.C. 300, 162 S.E. 606, mod. on rearg. 
on other grounds 203 N.C. 110, 164 S.E. 625 (1932). We do 
not believe the plaintiff in the present ease has shown sufficient 
facts to hold the defendant personally liable for the purchase 
price of the corn purchased by the corporation. The evidence 
does not disclose any bad faith on the part of the defendant 
nor does i t  disclose any fraud or misconduct on his part. The 
agreement between Sutton and the corporation was to the effect 
that Sutton would not cash the checks until the corporation was 
solvent. On the day the checks were cashed the bank statement 
shows a deposit in the amount of $31,428.03 and a balance left 
of $9,919.45. Between 7 November 1966 and 28 November 1966, 
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the earliest date the check to the plaintiff could have been 
received a t  the bank in Farmville, the statement reveals deposits 
totaling $92,518.10. The evidence is also clear that between 7 
November 1966, the date of the alleged misconduct, and 28 
November 1966 the plaintiff deposited a check from the corpora- 
tion for $15,000.00 and that this check cleared the corporation's 
bank account. The evidence disclosed that when Sutton presented 
the five checks for payment there were sufficient funds in the 
corporation's account to pay them. 
[3] The plaintiff further contends that the evidence was 
sufficient to raise an inference that the corporation purchased 
the corn from the plaintiff as the agent of the defendant Sutton, 
and that Sutton was liable to the plaintiff for the purchase price 
of the corn as a principal. We do not agree. 

In Simmons v. Morton, 1 N.C. App. 308, 161 S.E. 2d 222 
(1968), this Court set forth the standard to be used in proving 
agency as follows : 

" 'The plaintiff has the burden of proving that a particular 
person was at the time acting as a servant or agent of the 
defendant. An agent's authority to bind his principal cannot 
be shown by the agent's acts or declarations. This can be 
shown only by proof that the principal authorized the acts 
to be done or that, after they were done, he ratified them.' 
Lee, N. C. Law of Agency and Partnership, Q 20. One who 
seeks to enforce against an alleged principal a contract 
made by an alleged agent has the burden of proving the 
existence of the agency and the authority of the agent to 
bind the principal by such contract. Supply Co. v. Hight, 
268 N.C. 572, 151 S.E. 2d 50; O'Donnel v. Caw, 189 N.C. 
77, 126 S.E. 112. . . . 9 ,  

A careful examination of the evidence in the present case 
shows that the plaintiff has failed to carry the burden of 
proof on the question of agency. Indeed, the evidence has 
disclosed merely that it was dealing with the corporation as it 
had dealt with the corporation in the normal course of business 
since 1962. 

Having considered all of the evidence in its light most 
favorable to the plaintiff, it is our opinion that the judgment 
of nonsuit ought to be affirmed. 

Affirmed. 

BROCK and BRITT, JJ., concur. 
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CECIL D. JERNIGAN, JR. v. ATLANTIC COAST LINE RAILROAD 
COMPANY 

No. 706SC431 

(Filed 5 August 1970) 

1. Railroads § 5; Evidence § 15- crsssing accident - competency of 
evidence 

The trial court in a railroad crossing accident case properly 
excluded the testimony of a witness a s  to  how f a r  away he  could see 
the railroad tracks a t  night, where the witness' testimony was very 
indefinite and amounted to no more than a guess. 

2. Damages 55 3, 13- loss of earnings - requisite of proof 
A plaintiff who feels that  he has suffered a decrease in  his earning 

power by reason of the injuries complained of should be prepared to 
give detailed testimony a s  to  his physica! condition and prior earn- 
ings, and in what way and to what  extent the ilijuries have decreased 
his ability to earn since the accident. 

3. Trial § 48- setting aside verdict - review on appeal 
The action of the trial judge in setting aside a verdict i n  his 

discretion is  not subject to review on appeal in  the absence of a n  
abuse of discretion. 

4. Trial 5 48- setting aside verdict on issue of damages 
Trial court has the  discretionary power to  set aside the verdict on 

the issue of damages and order a new trial confined t o  tha t  issue 
alone. 

5. Trial 9 52; Railroads 9 7- setting aside award - discretion of court 
In a n  action arising out of a railroad crossing accident, the trial 

court acted within its discretionary power in setting aside a n  award 
of $100,000 for  plaintiff's personal injuries and in ordering a new tr ia l  
solely on the issue of damages. 

(GRAHAM, J., concurs i n  separate opinion. 

APPEAL by plaintiff and defendant from Cohoon, J., 2 March 
1970 Session, HALIFAX Superior Court. 

Plaintiff was injured when the automobile he was driving 
struck defendant's parked locomotive at  a grade crossing in 
the town of Weldon. The facts of the case are reviewed in 
Jernigan v. R. R. Co., 275 N. C. 277, 167 S.E. 2d 269, and will 
not be repeated here. 

The jury awarded plaintiff the sum of $2,000.00 for dam- 
ages to his automobile, and the sum of $100,000.00 for injuries 
to his person. Judge Cohoon signed a judgment in favor of 
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plaintiff for the $2,000.00 damages to his automobile; but, in 
his discretion, set aside the verdict as to the issue of damages 
for personal injury, and ordered a new trial confined to the 
issue of damages for personal injury. 

Plaintiff and defendant appealed. 

Allsbrook, Benton, Knott, Allsbrook & Cranford, by Juliare 
R. Allsbrook and Richard B. Allsbrook, for plaintiff. 

Sp~"z~il l ,  Trotter & Lane, by Charles T. Lane and John R. 
Jolly, for defendant. 

[I] Defendant assigns as error the exclusion of the testimony 
of the witness Charles Carr relating to how far away the witness 
could see defendant's tracks a t  night. The witness' testimony 
was very indefinite and clearly amounted to no more than a 
guess; he clearly stated he did not know whether he saw the 
tracks or not. We think the testimony was properly excluded. 

121 Defendant assigns as error that the trial judge allowed 
plaintiff to testify concerning his present salary. This testimony 
was offered on the issue of damages for personal injury and 
appears to be insufficient to show decrease in earning power. 
If plaintiff feels that he has suffered a decrease in his earning 
power by reason of the injuries complained of, he should be 
prepared to give more detailed testimony as to his physical 
condition and what he was able to earn before; and in what way 
and to what extent the injuries have decreased his ability to 
earn since the accident. Elowever, since this assignment of error 
relates to the issue upon which Judge Cohoon ordered a new 
trial, if there was error in admitting the fragmentary evidence 
i t  has been cured. 

Defendant assigns as error certain portions of the judge's 
charge to the jury. After a careful reading of the charge as a 
whole, it appears to us that the charge was fair to the defendant 
in all respects, and that the case was submitted to the jury upon 
appropriate principles of law. 

Defendant assigns as error the failure of the Court to direct 
a verdict in defendant's favor and the Court's failure to enter 
judgment in defendant's favor notwithstanding the verdict. It 
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seems clear that these same issues were resolved against defend- 
ant  in the earlier appeal of this case (Jernigan v. R. R. Co., 
275 N.C. 277, 167 S.E. 2d 269). 

Plaintiff assigns as error the setting aside of the verdict 
on the issue of damages for personal injury. 

[$5] The action of the trial judge in setting aside a verdict 
in his discretion is not subject to review on appeal in the absence 
of an abuse of discretion. Goldston v. Chambers, 272 N. C. 53, 157 
S.E. 2d 676. And the trial court has the discretionary power to 
set aside the verdict on the issue of damages and order a new 
trial confined to that issue alone. Branch v. Gudey, 267 N.C. 
44, 147 S.E. 2d 587. The record in this case discloses no abuse 
of discretion on the part of the trial judge. 

On defendant's appeal, no error. 

On plaintiff's appeal, no error. 

MORRIS, J., co'ncurs. 

GRAHAM, J., concurs in separate opinion. 

GRAHAM, J., concurring. 

In my opinion plaintiff's testimony as to his present salary 
was properly admitted. There was ample evidence to show that 
as a result of his injuries, plaintiff could not engage in the 
type of occupation followed by him before he was injured. 
Testimony as to his subsequent salary was relevant on the 
question of his diminished earning capacity. Owens v. Kelly, 
240 N.C. 770, 84 S.E. 2d 163. It is my further opinion that the 
jury's award of damages was not excessive and was supported 
by the greater weight of the evidence. However, in view of the 
unbroken line of cases in which the appellate courts of this 
State have refused to question the exercise of discretion by trial 
courts in setting aside verdicts, I reluctantly concur in the 
results reached herein by the majority as  to both appeals. 
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STATE OF NORTH CAROLINA v. LONNIE CLEARY 

No. 7023SC424 

(Filed 5 August 1970) 

1. Burglary and Unlawful Breakings § 5; Larceny 7- sufficiency of 
evidence 

The State's evidence, including testimony by an accomplice, was 
sufficient for the jury in this prosecution for breaking and entering 
and larceny. 

2. Burglary and Unlawful Breakings § 3- indictment for breaking and 
entering - sufficiency of description of the premises 

An indictment charging that defendant did feloniously break and 
enter "a certain storehouse, shop, warehouse, dwelling house and 
building" occupied by a named person is not fatally defective in failing 
to identify the premises with sufficient particularity, although the 
better practice would be to identify the location of the subject premises 
by street address, rural road address or some other clear description 
and designation. 

3. Burglary and Unlawful Breakings 5 3- breaking and entering - 
sufficiency of indictment 

Bill of indictment sufficiently charged defendant with the felony 
of breaking and entering in violation of G.S. 14-54 as  rewritten 
effective 23 May 1969. 

4. Larcenv W 3- misdemeanor larceny - value of stolen property 
T& larceny of property, nothing else appearing, of the value of 

"not more than two hundred dollars" is a misdemeanor. G.S. 14-72. 

5. Larceny 8 4- felonious larceny without regard to vaIue of property - 
sufficiency of indictment 

In  order to properly charge the felony of larceny of property, 
without regard to the value of the property, the bill of indictment 
must contain one or more of the elements set out in G.S. 14-72(b). 

6. Larceny § 4- suffidency of indictment to charge felonious larceny 
Second count of indictment charging larceny of property of the val- 

ue of $100 "then and there being found," held insufficient to charge the 
felony of larceny. 

7. Indictment and Warrant 9- several counts - necessity for complete- 
ness of each count 

In  an indictment containing several counts, each count must be 
complete within itself. 

8. Criminal Law $3 171; Larceny 9 10- felonious breaking and entering - 
misdemeanor larceny - consolidation for judgment - sentence in - - 
excess of that allowed for misdemeanor 

Where defendant was tried and convicted upon a n  indictment 
charging felonious breaking and entering and misdemeanor larceny, 
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and both counts were consolidated for judgment, the fact that the one 
sentence imposed is in excess of that  permissible upon conviction of 
the misdemeanor is immaterial and is not prejudicial where i t  does 
not exceed that permitted upon conviction of the felony. 

APPEAL by defendant from Beal, S.J., April 1970 Regular 
Mixed Session of Superior Court held in WILKES County. 

The defendant was tried upon a bill of indictment which 
reads, in pertinent part, as follows: 

"THE JURORS FOR THE STATE UPON THEIR OATH PRESENT: 
That Lonnie Cleary and Sebon Johnson late of the 
County of Wilkes on the 30th day of December, A.D. 
1969 with force and arms a t  and in the County aforesaid, a 
certain storehouse, shop, warehouse, dwelling house and 
building occupied by one Clarence Nutchens wherein mer- 
chandise, chattels, money, valuable securities were and were 
being kept, unlawfully, willfully and feloniously did break 
and enter with intent to steal, take, and carry away the 
merchandise, chattels, money, valuable securities of the said 
Clarence Hutchens against the form of the Statute in such 
case made and provided and against the peace and dignity 
of the State. 
THE JURORS FOR THE STATE UPON THEIR OATH PRESENT, 
that Lonnie CIeary and Sebon Johnson on the 30th 
day of December in the year of our Lord 1969, with 
force and arms, a t  and in the county aforesaid, one radio, 
one shotgun and shells of the value of $100.00 (One Hundred 
Dollars), of the goods, chattels and moneys of one Clarence 
Hutchens then and there being found feloniously did steal, 
take and carry away, contrary to the form of the Statute 
in such case made and provided and against the peace and 
dignity of the State." 
The jury found the defendant guilty of breaking and enter- 

ing and guilty of larceny. 
From judgment of imprisonment, the defendant appealed to 

the Court of Appeals. 

Attorney General Morgan and Staff Attorney Eatmun for 
the State. 

Moore & Rousseau by Larry S. Moore for defendunt ap- 
pellant. 
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Defendant's counsel a t  the trial in the superior court was 
permitted to withdraw after the completion of the trial, and the 
above-named counsel was appointed to perfect this appeal. From 
the record in this case, it appears that defendant was ably 
represented by court-appointed counsel both in this court and a t  
the trial in the superior court. 

[I] Defendant assigns as error the failure of the trial judge 
to allow his motion for judgment of nonsuit. The defendant and 
Sebon Johnson (Johnson) were both charged in the same indict- 
ment. Upon motion of the State, the defendant was the only 
one tried. Together with other witnesses, Johnson was used by 
the State as a witness against the defendant. Recapitulation of 
the evidence is not deemed necessary. There was ample evidence 
of the defendant's guilt to require submission of the case to the 
jury. 

Defendant assigns as error certain portions of the charge 
of the court and also contends that the court failed to properly 
instruct the jury in other respects. We have considered each of 
these assignments of error. When the record, evidence, and 
charge are read and considered together, no prejudicial error 
is made to appear. State v. Hall, 267 N.C. 90, 147 S.E. 2d 548 
(1966). 

[2] At the time of the oral argument in this court, defendant 
filed a motion in arrest of judgment. Defendant asserted that 
the bill of indictment upon which the defendant was tried was 
defective because the identity of the building alleged to have 
been broken and entered was not alleged with sufficient particu- 
larity. The bill of indictment charged that the premises broken 
and entered was a "certain storehouse, shop, warehouse, dwelling 
house and building occupied by one Clarence Hutchens" in Wilkes 
County. The better practice would be for the prosecuting officers, 
in preparing bills of indictment, to identify the location of the 
subject premises by street address, rural road address, or some 
other clear description and designation. However, we hold that 
under the authority of State v. Burgess, 1 N.C. App. 142, 160 
S.E. 2d 105 (1968), and State v. Sellers, 273 N.C. 641, 161 S.E. 
2d 15 (1968), the first count in the bill of indictment is sufficient 
in this case to charge the felony of breaking and entering. 

[3] Defendant also included in the motion in arrest of judg- 
ment a motion to quash the bill of indictment. Defendant asserts 
that he was tried upon "a bill of indictment in conformity with 
the law of breaking and entering a s  it existed prior to May 23, 
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1969, and not in conformity with the provisions of G.S. 14-54 
as it existed on and after May 23, 1969." 

G.S. 14-54 as  it "existed on and after May 23, 1969" reads 
as  follows : 

"BREAKING OR ENTERING BUILDINGS GENERALLY. - (a) 
Any person who breaks or enters any building with intent 
to commit any felony or larceny therein is guilty of a felony 
and is punishable under G.S. 14-2. 

(b) Any person who wrongfully breaks or enters any 
building is guilty of a misdemeanor and is punishable under 
G.S. 14-3 (a).  

(c) As used in this section, 'building' shall be construed 
to include any dwelling, dwelling house, uninhabited house, 
building under construction, building within the curtilage 
of a dwelling house, and any other structure designed to house 
or secure within i t  any activity or property." 

While the first count in the bill of indictment in this case 
is not considered a model one, we are of the opinion that i t  
sufficiently charges the felony of breaking and entering in 
violation of G.S. 14-54 as  "it existed on and after Nay 23, 1969." 
The case of State v. Melton, 7 N.C. App. 721, 173 S.E. 2d 610 
(1970), cited by defendant in support of his contentions, is not 
in conflict with this holding. The motions of the defendant to 
quash the bill of indictment and in arrest of judgment are 
overruled. 

[4-71 The second count in the bill of indictment is not sufficient 
to charge the defendant with the felony of larceny but is suffi- 
cient to charge the defendant with the misdemeanor of larceny. 
The value of the property alleged to have been stolen was $100.00. 
The larceny of property, nothing else appearing, of the value of 
"not more than two hundred dollars" is a misdemeanor. G.S. 
14-72. I n  order to properly charge the felony of larceny of 
property, without regard to the value of the property, the bill 
of indictment must contain one or  more of the elements set out 
in G.S. 14-72(b). The words "then and there being found" 
contained in the second count in this bill of indictment are 
insufficient to charge that the larceny in this case was a felony 
committed pursuant to a violation of G.S. 14-54. It is elementary 
that  in an  indictment containing several counts, each count 
should be complete within itself. State v. Jones, 275 N.C. 432, 
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168 S.E. 2d 380 (1969) ; State v. M c K o y ,  265 N.C. 380, 144 S.E. 
2d 46 (1965). 

[a] Both counts in the bill of indictment were consolidated for 
judgment. The defendant was sentenced to a term of ten years 
in the state prison to be assigned to serve under the supervision 
of the State Department of Correction. A sentence of ten years 
is not in excess of that permitted by the statute upon a conviction 
of the felony of breaking and entering in violation of G.S. 
14-54 (a) .  The punishment upon conviction of the misdemeanor 
of larceny may not exceed two years. G.S. 14-72(a) ; G.S. 14-3. 

There was only one sentence imposed in this case on the 
felony and the misdemeanor. The fact that the sentence imposed 
is in excess of that permissible upon conviction of the misde- 
meanor is immaterial and is not prejudicial because the one 
sentence imposed is not in excess of that permitted by the statute 
upon conviction of the felony. State v. M o r g a n ,  268 N.C. 214, 150 
S.E. 2d 377 (1966) ; State v. Smith, 266 N.C. 747, 147 S.E. 2d 
165 (1966) ; State v. Slade, 264 N.C. 70, 140 S.E. 2d 723 (1965). 

We have ,considered all of the defendant's assignments of 
error and are of the opinion that the defendant has had a fair 
trial, free from prejudicial error. 

No Error. 

PARKER and HEDRICK, JJ., concur. 

NATIONWIDE MUTUAL INSURANCE COMPANY AND TUX BOWERS 
MOTOR COMPANY, INC. v. FIREMAN'S FUND INSURANCE 
COMPANY; TERRY E U G E N E  CARSON; DOWNIE WOODROW 
CARSON; CHARLES P. MICHAELS, ADMINISTRATOR OF THE ESTATE 
OF GERALD D. MICHAELS; BIS RAY LEWIS; BARBARA A N N  
LEWIS; IiOMER E P L E Y ;  LENDY JAMES E P L E Y ;  OLIVER 
DODSON McKINNEY; CLARA McKINNEP; ST. PAUL F I R E  & 
MARINE INSURANCE COMPANY; MARYLAND CASUALTY 
COMPANY; AND NATIONAL GRANGE MUTUAL INSURANCE 
COMPANY 

No. 7025SC429 

(Filed 5 August 1970) 

Insurance § 87- liability insurance - automobile owned and controlled 
by minor - title and insurance in father's name - operation by minor - non-coverage under omnibus clause 

Although title to an automobile purchased by a minor was regis- 
tered in the name of the minor's father, and the automobile was added 
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as  an insured vehicle under a liability policy previously issued to the 
father as  named insured, operation of the automobile by the minor 
did not come within the terms of the omnibus clause of the policy 
providing coverage for any person using the automobile with permission 
of the named insured, where the minor actually owned the automobile 
and the father, the named insured, had no possession or control nor 
the right to possession or control of the automobile. 

BROCK, J., dissents. 

ON certiorari to review judgment of Ervin ,  J., November 
1969 Session of BURKE County Superior Court. 

Plaintiffs instituted this action under the Uniform Declara- 
tory Judgment Act, G.S. 1-253, e t  seq., seeking a determination 
as to whether a garage liability insurance policy issued by 
Nationwide Mutual Insurance Company (Nationwide) to Tux 
Bowers Motor Company, Inc. (Bowers) provided insurance 
coverage to the operator of a 1961 Oldsmobile automobile owned 
by Bowers and involved in a collision on 25 October 1966. Judg- 
ment was entered declaring that coverage was provided by the 
Nationwide policy. Plaintiffs gave notice of appeal and certiorari 
was allowed, 13 April 1970, permitting them to perfect their 
appeal late. 

Patton, Starnes & Thompson b y  Thomas M. Starnes for  
plaintiff appellants. 

Uxxell and DuMont by Harry  DuMont for defendant up- 
pellee F i remads  Fund Insurance Company. 

Mitchell & Teele by  H.  Dockery Teele, Jr., for  defendamt 
appellee St. Paul Fire & M a k e  Insurance Company. 

Byrd ,  Byrd & Erv in  by  Robert B .  Byrd for  defendant 
appellee Charles P. Michaels, Administrator o f  the Estate o f  
Gerald D. Michaels. 

Roy  Wal ton  Davis for  defendant appellees Barbara Ann 
and Bis  R a y  Lewis. 

The Nationwide garage liability policy in question provides 
insurance coverage for any person using an automobile insured 
under the policy, ". . . but only if no other valid and collectible 
automobile liability insurance . . . is available to such person; 
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. . ." The sole question presented on this appeal is whether the 
court correctly determined, as a matter of law, that  no other 
insurance was available to the operator of the 1961 Oldsmobile 
automobile owned by Bowers and insured under the Nationwide 
policy a t  the time of the collision. 

The essential facts are as follows: Terry Eugene Carson 
(Terry) purchased a 1965 Oldsmobile automobile from Bowers, 
and because he was a minor, title was registered in the name of 
his father (Mr. Carson). By endorsement the automobile was 
added as  an insured vehicle under a policy of liability insurance 
previously issued to Mr. Carson, as  named insured, by Fireman's 
Fund Insurance Company (Fireman's Fund).  Subsequently, 
Terry returned the automobile to Bowers because of defective 
paint. Bowers agreed to have the vehicle repainted and furnished 
Terry with a 1961 Oldsmobile to use while this was being done. 
While driving the 1961 Oldsmobile on 25 October 1966, Terry 
was involved in the collision that gives rise to this action. 

Plaintiffs argue that  valid and collectible insurance is avail- 
able to Terry under the Fireman's Fund policy, contending that 
the 1961 Oldsmobile was a "temporary substitute automobile," 
and that  it was being operated by Terry with the permission of 
his father, the named insured, within the meaning of the policy's 
omnibus provisions. 

We are unable to distinguish this case from that of Under- 
wood v. Liability Co., 258 N.C. 211, 128 S.E. 2d 577. There, Mrs. 
Chaffin registered in her name title to an automobile purchased 
for the sole use of her minor son, Jerry. She obtained liability 
insurance in her name as owner, stating in her application that  
the automobile would be operated a t  all times by her minor son. 
Mrs. Chaffin thereafter moved from North Carolina. Her son 
remained here, residing with a Mrs. Underwood. Title to the 
automobile was transferred to Mrs. Underwood but no transfer 
of the insurance was effected. The automobile was thereafter 
involved in an accident while being operated by Jerry. The 
Supreme Court held that  no coverage existed because the 
insurance did not automatically follow the transfer of title, and 
also because Mrs. Chaffin, even though the named insured, could 
not have given her son the required permission to operate the 
automobile since the son, and not Mrs. Chaffin, had the right 
to its possession and control. The following language in the 
opinion is particularly pertinent: 
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"It is not clear what significance the trial court placed upon 
its finding that Jerry Wayne Otwell was the beneficial 
owner of the automobile. If the import is that he was the 
owner and had right of possession and control, there was 
most certainly no coverage. The insurance contract was with 
Mrs. Chaffin and the policy covered the named insured, Mrs. 
Chaffin, and any other person while using the automobile, 
provided the actual use was with the pemission of Mrs. Chaf- 
fin. In order to grant permission, as the word 'permission' 
is used in the policy, there must be such ownership or 
control of the automobile as to confer the legal right to give 
or withhold assent. It is something apart from a general 
state of mind. If Jerry actually owned the automobile and 
had the right to possession and control, or if Mrs. Chaffin 
parted with the title (and i t  is undisputed that she assigned 
to Mrs. Underwood on 9 June 1958 such title as  she had) 
then, in either event, the operation of the car by Jerry on 
4 August 1958 was not with the permission of Mrs. Chaffin 
within the purview of the omnibus clause of the policy. 
Insurer had no contract with or responsibility to or for 
Jerry apart from the ownership of the vehicle by Mrs. 
Chaffin. Adkins v. Inland Mut. Ins. Co., supra; United 
States Casualty Co. v. Bain, 62 S.E. 2d 814 (Va. 1951) ; 
Mason v. Allstate Insurance Co., 209 N.Y.S. 2d 104 (1960) ; 
Byrd v. American Guarantee and Liability Ins. Co., 180 F. 
2d 246 (4 Cir. 1960). 

Defendant insurer's defense of non-coverage is clearly sus- 
tained by the undisputed facts on this record. As to insurer 
the judgment below is reversed." 

The Fireman's Fund policy, as required by statute, contains 
an omnibus clause identical to that of the policy involved in 
Underwood. It states in pertinent part: "With respect to the 
insurance for bodily injury liability . . . the unqualified word 
'insured' includes the named insured [Mr. Carson] . . . and also 
includes any person while using the automobile . . . provided 
the actual use of the automobile is by the named insured . . . or 
with the permission of the [named insured] ." The insurer here, 
as in Underwood, had no contract with or responsibility to Terry 
as  beneficial owner of the insured vehicle, apart from the 
ownership of the vehicle by his parent. The undisputed facts 
conclusively establish that Terry actually owned the automobile 
and had the right to its possession and control. All of the acts 
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taken by Mr. Carson with respect to the automobile were for 
the sole purpose of accommodating his minor son. Mr. Carson 
testified : 

"The 1965 car was Terry's ear. It was his car to use 
whenever, however, and wherever he wanted to use it. . . . 
I did not exercise any control over the 1965 Oldsmobile. . . . 
I did not know anything about the paint job on the 1965 
Oldsmobile and did not have anything to do with taking the 
car back to get a new paint job. . . . I did not, a t  any time, 
have any possession or control of the 1961 Oldsmobile. I did 
not have anything to do with obtaining the 1961 Oldsmobile 
from Tux Bowers. . . . That was entered into privately by 
Terry and he was the one doing it." 

Applying the clear and unambiguous language of the Under- 
wood opinion, we must conclude, as did the trial court, that 
Terry was not operating the 1961 Oldsmobile with the permis- 
sion of the named insured, Mr. Carson, for the reason that Mr. 
Carson had no possession or control nor the right of possession 
or control over its use and operation. Hence, the Fireman's Fund 
policy affords no coverage and the judgment must be affirmed. 

Plaintiffs' brief reflects an awareness of the significance 
of the Underwood decision with respect to the facts of this case, 
but they contend that "fresh consideration should be given to 
the issue." The reasons they advance for urging this are indeed 
persuasive. However, i t  is not the prerogative of this court to 
do other than follow strictly what we interpret the meaning of 
the Underwood decision to be. 

Affirmed. 

MORRIS, J., concurs. 

BROCK, J., dissents. 
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GORMAN Z. KEITH v. NORFOLK SOUTHERN RAILWAY COMPANY 

No. 7010SC343 

(Filed 5 August 1970) 

1. Master and Servant 3 40- action under F.E.L.A. - contributory 
negligence of erilployee 

Under the provisions of the Federal Employers' Liability Act, 
contributory negligence is not a bar  to  recovery, but, i n  the event of 
recovery, the damages shall be diminished by the jury in proportion 
to the amount of negligence attributable to  the plaintiff. 

2. Blaster and Servant 5 38- liability under F.E.L.A. - negligence of 
employer 

The basis of liability under the Federal Employers' Liability Act 
is negligence proximately causing injury; the plaintiff must show 
something more than a fortuitous injury. 

3. Master and Servant 5 38- employer's duty under F.E.L.A. 
The employer's duty under the F.E.L.A. is to  use reasonable care 

in furnishing employees with a safe place to  work and safe tools and 
appliances. 

4. Master and Servant 3 38- F.E.L.A. - railway employer - standard 
of care 

Railway companies a re  held to  a high standard of care coxniensu- 
rate  with the attendant risks and dangers. 

5. Master and Servant 5 36- liberal construction of F.E.L.A. 
The Federal Employers' Liability Act is to be construed liberally, 

and evidence of liability thereunder may be either direct o r  circum- 
stantial. 

6. Master and Servant 3 38- negligence of railway employer - suffi- 
ciency of evidence 

In a n  action under the Federal Employers' Liability Act by a 
railway employee against the employer railroad for  recovery for  
injuries sustained during the course of employment, the issue of the 
employer's negligence was properly submitted to the jury, where there 
was testimony that  the plaintiff was assigned to operate a dump truck 
alongside the  tracks, tha t  he collided with a work train operated by 
the defendant's employees, and tha t  the defendant's other employees 
along the  t rack knew of the approaching work t rain but failed to warn 
either the plaintiff or the train crew tha t  the plaintiff was exposed 
to danger. 

APPEAL by defendant f r o m  C a w ,  J., a t  the December 1969 
Civil Session of WAKE Super ior  Court. 
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This is a civil action brought by the plaintiff-employee 
against the defendant-employer to recover for injuries sustained 
in a collision by t.he plaintiff during the course of his employ- 
ment. 

Plaintiff alleges that defendant is engaged in intrastate 
and interstate commerce as a carrier of freight for hire. Plaintiff 
brought this action under the provisions of the Federal Employ- 
,em' Liability Act for the recovery of damages for alleged 
negligence in maintenance and use of railroad property and for 
negligent operation by the defendant railway and its employees 
resulting in the injury herein complained of. The plaintiff 
alleges numerous acts and omissions constituting negligence on 
the part of the defendant, among them; failure to take precau- 
tions to insure plaintiff's safety, failure to provide signals or 
flagging, failure of HolGs to warn the engineer of plaintiff's 
presence on the tracks, failure to have the locomotive under 
control, failure to blow a whistle, ring a bell or sound any 
warning, and failure of the train crew to keep a proper lookout. 

The defendant answered denying any negligence, asserting 
the sole negligence of the plaintiff or his contributory negligence 
in diminution of damages, and counterclaimed seeking to recover 
for damages to the dump truck caused by the negligent operation 
by the plaintiff. 

The evidence tended to show that on 25 July 1966 plaintiff 
was a dragline operator and that he reported to Mr. Roy 
Leggett, bridge building foreman for defendant, who informed 
him they would have no work train that day and plaintiff would 
be assigned to other duties. Plaintiff was told to operate a "hy- 
rail" dump truck, used in this instance to haul dirt along the 
tracks between a three-fourths mile length of track. Plaintiff 
began work pursuant to these instructions going forward in a 
northerly direction to unload dirt a t  a bridge where Leggett was 
foreman and backing southerly to the loading point where his 
truck was loaded by L. T. Hollis, a dragline operator for defend- 
ant. At approximately 4:00 p.m. on that day, plaintiff was 
returning to the loading point and had reached a curve when, 
without notice or warning, a locomotive engine operated by a 
conductor, engineer and other employees of defendant, came 
around the curve proceeding in a northerly direction and struck 
the truck being operated by the plaintiff causing bodily injury. 
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At the close of the plaintiff's evidence, the defendant moved 
for judgment of nonsuit. The motion was denied and the defend- 
ant excepted. The defendant offered no evidence and renewed its 
motion which too was denied. The jury answered issues of 
negligence and contributory negligence in the affirmative and 
awarded plaintiff damages in the amount of $33,240.00. Defend- 
ant  appealed. 

R. Mayne Albright for plaintiff appellee. 

R. N. Simms, Jr., for defendant appellant. 

The defendant brings forward but one exception and assign- 
ment of error. I t  contends that error was committed in the 
court's failure to grant its motion for nonsuit. The defendant 
contends that the negligence of the plaintiff was the sole proxi- 
mate cause of his injury and that the defendant was without 
negligence contributing to the injury. We disagree. 

The Federal Employers' Liability Act, as  set forth in 
U.S.C.A., Vol. 45, Q 51, (hereinafter referred to as the Act) 
provides that every common carrier by railroad while engaged 
in intrastate or interstate or foreign commerce, shall be liable 
in damages to any employee for injuries "resulting in whole 
or in part from the negligence of any of the officers, agents, or 
employees of such carrier, or by reason of any defect or 
insufficiency, due to its negligence, in its cars, engines, appli- 
ances, machinery, track, roadbed, works, boats, wharves, or 
other equipment." 

[I] In determining whether or not error was committed in the 
denial of the defendant's motion for nonsuit, we are not con- 
cerned with the plaintiff's contributory negligence. Under the 
provisions of the Act, contributory negligence is not a bar to 
recovery, but, in the event of recovery, the damages shall be 
diminished by the jury in proportion to the amount of negligence 
attributable to the plaintiff. Futrelle v. R. R., 245 N.C. 36, 94 
S.E. 2d 899, reversed on other grounds, 353 U. S. 920, 1 L. Ed. 
2d 718, 77 S. Ct. 682; Graham v. R. R., 240 N.C. 338, 82 S.E. 2d 
346; Cobia v. R. R., 188 N.C. 487, 125 S.E. 18;  Davis v. R. R., 
175 N.C. 648, 96 S.E. 41. Therefore, the sole question before us 
is whether or not the plaintiff's evidence was sufficient to take 
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the case to the jury on the question of actionable negligence on 
the part of the defendant railroad. 

[2-41 The basis of liability under the Act is negligence proxi- 
mately causing injury. The plaintiff must show something more 
than a fortuitous injury. Battley v. Railway Co., 1 N.C. App. 
384, 161 S.E. 2d 750; Camp v. R. R., 232 N.C. 487, 61 S.E. 2d 
358. The employer's duty under this Act is to use reasonable 
care in furnishing employees with a safe place to work and safe 
tools and appliances. Battley v. Railway Co., supra. Railway 
companies are held to a high standard of care commensurate 
with the attendant risks and dangers. McGraw v. R. R., 206 N.C. 
873, 175 S.E. 286. 

151 The Act is to be construed liberally and evidence of liability 
thereunder may be either direct or circumstantial. Battley v. 
Railway Co., supra. 

[GI Without a lengthy recital of the evidence it suffices to 
say that the record is replete with evidence of defendant's negli- 
gence. The plaintiff was assigned to a new job without advice 
or instructions. He was told his crew would not have a work train 
that day. Employees of defendant were working at each end 
of the three-quarters of a mile section of track on which plaintiff 
was told to operate the truck. Defendant's employee Hollis, who 
was operating a dragline a t  plaintiff's loading point, saw the 
work train approach from the south, moved his dragline boom 
off the track and greeted the train crew with a wave. He was 
expecting plaintiff to come from the north a t  any moment. 
The evidence tends to show that he had ample opportunity to 
warn the train crew by handsignal and that, if he had done so, 
the train would have stopped. He did nothing and the collision 
between plaintiff's truck and the work train occurred shortly 
thereafter. There was also evidence tending to show that Hollis 
had a duty to post warning flags but failed to do so. R. B. Sauls, 
section foreman for defendant, was operating a hy-rail truck 
in a northerly direction along the track in front of the work 
train. He came up behind plaintiff as plaintiff was preparing 
to dump a load of dirt. Sauls and plaintiff talked and arranged 
for Sauls to get around plaintiff. Sauls did not advise plaintiff 
that a work train was also coming north behind him. Without 
any warning to plaintiff, Sauls observed him start south on a 
collision course with the work train which he knew was coming 
north. 
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There was evidence of other acts and omissions by defendant 
from which the jury could have properly found negligence on 
the par t  of defendant proximately resulting in plaintiff's injuries, 
Upon instructions not contained in the record, the jury so found. 
The jury also found contributory negligence on the part of 
plaintiff and presumably diminished his award accordingly. In 
this we find no error. 

No Error. 

CAMPBELL and PARKER, JJ., concur. 

PUBLIC SERVICE COMPANY OF NORTH CAROLINA, INC., PETI- 
TIONER-APPELLANT V. JOHN R. KISER AND WIFE, EMMA DENEALE 
KISER, RESPONDENTS-APPELLEES 

No. 7028SC314 

(Filed 5 August 1970) 

1. Gas 3 6;  Eminent Domain 3 5- gasline easement - measure of 
damages 

The measure of damages t o  which landowners were entitled for  the 
taking of a gas  pipeline easement was the difference in the fa i r  market 
value of the land immediately before the taking a s  conipared to the 
fa i r  market  value of the land immediately af ter  the taking. 

2. Eminent Domain § 5- determining market value 
I n  determining market value, consideration of future uses to  which 

the property is adapted and which are  precluded by  the taking should 
be limited to  those uses which a re  so reasonably probable a s  to  have 
a n  effect on the present market  value of the land, and purely imagina- 
tive o r  speculative value should not be considered. 

3. Gas 8 6 ;  Eminent Domain 3 6- condemnation of gasline easement - 
evidence of value - prejudice - instructions 

I n  a proceeding to condemn a gasline easement across the respon- 
dents' land, the fact  that  the respondents' witness might have based his 
pre-condemnation valuation of the land upon the possibility of 
relocating a roadway easement on the land was not prejudicial to the 
gas  company, where (1) the trial judge specifically instructed the jury 
to ignore the possibility of such relocation and (2) the jury's verdict 
indicated a thorough understanding of the instructions. 

APPEAL by petitioner (Gas Company) from Grist, J., 8 
December 1969 Session of BUNCOMBE County Superior Court. 
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Gas Company instituted this special proceeding for the 
condemnation of a pipeline easement across the lands of the 
respondents (Landowners) in Buncombe County, North Carolina. 
Commissioners were appointed, and the Clerk of the Superior 
Court confirmed the award made by them. From the order of 
confirmation both parties appealed to the Superior Court upon 
the issue of damages. 

The Landowners owned 21.5 acres of land in Upper Hominy 
Township, Buncombe County. This land was somewhat rectangu- 
lar in shape, and there was located thereon an easement for a 
roadway. This easement was 16 feet in width, and extended 
across the property from east to west. On the eastern margin, 
the roadway was approximately 500 feet south of the northerly 
line and approximately 350 feet north of the southerly line. On 
the western margin of the tract of land, the roadway was 
approximately 200 feet south of the northerly line and approxi- 
mately 550 feet north of the southerly line. The effect of 
the roadway was therefore to divide the property into two parts 
which were not equal and were described by some of the witnesses 
a s  being "pie-shaped." The Gas Company, exercising its right 
of condemnation, acquired an easement 50 feet in width and 
running with that width across the property and adjacent to the 
northerly edge of the 16-foot roadway. The Gas Company right 
of way contained 1.33 acres. 

The Landowners offered testimony by six witnesses who 
gave their various opinions as to the fair market value of the 
entire tract of land before the taking by the Gas Company and 
their opinion as to the fair market value of the land after the 
taking by the Gas Company. The difference between these before 
and after values would be the damage sustained by the Landown- 
ers  by the taking. The damage thus determined from the wit- 
nesses of the Landowners varied from a low of $10,800 as  
determined from the testimony of the witness Coggins to a high 
of $22,500 as determined by the witness Austin. The figure 
determined from the witness Thrash was $21,200. 

The Gas Company offered two witnesses who testified as 
to the difference between the before and after values, and they 
arrived a t  a damage factor of a high of $2,650 and a low of 
$2,350. 

After considering all of the evidence and the charge of the 
trial court (to which no exception has been taken), the jury 
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arrived a t  a verdict of $8,500. The judgment based upon this 
verdict sets out in detail the respective rights of the Gas 
Company in this 50-foot right-of-way and the rights which the 
Landowners retain therein. From the award of $8,500 as dam- 
ages, the Gas Company appealed. 

Bennett, Kelly & Long; Hendon & Carson by George Ward 
Hendom for petitioner-appellant. 

Joseph C. Reynolds for respondents-appellees. 

[I, 21 The measure of damages to which the Landowners were 
entitled for the taking of the easement by the Gas Company was 
the difference in the fair market value of the land immediately 
before the taking as  conipared to the fair market value of the 
land immediately after the taking. 3 Strong, N. C. Index 2d, 
Eminent Domain, Sec. 5. In determining market value, considera- 
tion of future uses to which the property is adapted and which 
are precluded by the taking, should be limited to those uses 
which are so reasonably probable as to have an effect on the 
present market value of the land, and purely imaginative or 
speculative value should not be considered. Light Go. v. Clark, 
243 N.C. 577, 91 S.E. 2d 569 (1956) ; Light Co: v. Moss, 220 
N.C. 200, 17 S.E. 2d 10 (1941) ; Crisp v. Light Go., 201 N.C. 
46, 158 S.E. 2d 845 (1931). 

[3] The Gas Company presents only one question for determi- 
nation. The Gas Company argues that the witness Thrash and 
the witness Coggins based their respective opinions as to the 
before value of the tract of land on an assumption that the 16-foot 
roadway easement could be changed and by thus relocating the 
16-foot roadway the land would be more adaptable for develop- 
ment as a subdivision, and that this relocation of the 16-foot 
roadway was now eliminated by the establishment of the Gas 
Company right-of-way along the northerly edge of the 16-foot 
roadway. The Gas Company argues that this permitted the 
establishment of a higher before value and that the property 
should have been valued in its existing condition with the 16-foot 
roadway established a s  i t  actually is and not based upon a 
possibility of changing it. 

This is a valid argument, but we do not find that the Gas 
Company was prejudiced in the instant case. The witness 
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Coggins was actually the low man of the six witnesses testifying 
on behalf of the Landowners. In fact the witness Coggins 
testified with regard to the 16-foot roadway, "If that weren't 
a firm right-of-way there, I would think the property would 
have more value than I placed on it." It is thus obvious that 
the witness Coggins did not base his values upon the possibility 
of changing the roadway. 

It is not so clear that the witness Thrash did not base his 
opinion as to the before value upon the possibility of changing 
the 16-foot roadway. Even assuming, however, that the witness 
Thrash did base his valuation upon this possibility, which would 
be an unacceptable and objectionable method, nevertheless, we 
do not think that the Gas Company has been prejudiced. The 
witness Thrash arrived a t  a damage figure of $21,200. The 
judge, in his charge to the jury, told the jury, 

". . . The Court instructs you as a matter of law that you 
are not to consider a possibility of any change in the location 
of the roadway or power and light company easements. It 
is your duty to determine the value of the property immedi- 
ately before the taking as it was a t  that time, and the value 
of the property immediately after the taking as it was a t  
that time, and not to determine these values based on any 
possibility or assumption that some change in these ease- 
ments might be made a t  a later date." 

I t  is quite obvious that the jury was not confused and understood 
the judge's instructions because they did not find damages in 
keeping with what the witness Thrash had testified. The jury 
verdict of $8,500 would indicate a thorough understanding of 
the judge's instructions. We would suggest comparison with the 
case of Shopping Center v. Highway Commission, 265 N.C. 209, 
143 S.E. 2d 244 (1965). 

In the trial below we find no error sufficiently prejudicial 
to warrant a new trial. 

No Error. 

BRITT and VAUGHN, JJ., concur. 
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H E N R Y  F. CARPENTER, CLAUDE K. PASSMORE AND WIFE, HENRI- 
ETTA C. PASSMORE v. NEWBY ROGER SMITH AND FRANK L. 
SANFORD 111, TRADING AS WEATHER CONTROL PRODUCTS 

No. 7022SC332 

(Filed 5 August 1970) 

1. Mortgages and Deeds of Trust  § 7- deed of t rust  to  secure note fo r  
payment of contract price - damages for breach of contract - declara- 
tion of lien by court 

The trial court erred in declaring tha t  a deed of t rust  on plaintiffs' 
home, given to secure a note fo r  payment of the amount of a contract 
fo r  the installation of electric heat in  the home, was a valid lien t o  
the extent of judgment rendered against plaintiffs fo r  breach of the 
contract, since the deed of t rus t  did not provide and was not intended 
to provide security fo r  damages for  breach of the contract. 

2. Mortgages and Deeds of Trust  5 18- deed of t rust  declared t o  
constitute lien for judgment - payment of judgment - cancellation - 
advertising expense 

Where provision entered in a judgment a t  defendants' request 
declared tha t  a deed of t rust  on plaintiffs' home, given to secure a 
note for  payment of the amount of a contract fo r  installation of electric 
heat, was a valid lien to the extent of a judgment rendered against 
plaintiffs in favor of defendants for  breach of the contract, the deed 
of t rust  was properly cancelled a s  provided by the judgment when the  
amount of the judgment was paid, notwithstanding defendants had 
incurred additional expense in advertising the property fo r  sale prior 
to  the time the judgment was paid, the laws generally governing the  
r ight  of a creditor to cause a sale by the trustee under a power of sale 
in the deed of t rust  being inapplicable in  this situation. 

APPEAL by defendants from Seay, J., 16 February 1970 
Session, DAVIDSON Superior Court. 

Plaintiffs instituted this action to have a contract between 
them and defendants declared null and void for fraud; and to 
have a deed of trust executed by plaintiffs for benefit of 
defendants declared void for forgery. 

Plaintiffs alleged that  they entered into a contract with 
defendants for the installation of electric heat in their home, but 
that  their signatures were obtained by fraudulent representa- 
tions. Plaintiffs also alleged that  their names were forged as  
signatures to a note for  the amount of the contract, and to the 
deed of trust on their residence property to secure payment of 
the note. 
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Defendants answered alleging that plaintiffs signed the 
contract, the note, and the deed of trust; and denied fraud and 
forgery. By way of counterclaim for damages for breach of 
contract, defendants alleged they attempted to install the electric 
heat contracted for but that plaintiffs ordered them from the 
premises. Defendants asked that the deed of trust be declared 
a lien on plaintiffs' property to the extent of any damages 
recovered by defendants on their counterclaim. 

The case was tried before McConnell, J., and a jury, a t  
the 17 February 1969 Session, Davidson Superior Court, a t  which 
time issues were submitted to and answered by the jury as 
follows : 

"1. Was the contract between Claude K. Passmore and 
wife, Henrietta C. Passmore, and Weather Control Products 
entered into as a result of fraudulent representations on the 
part of defendants? 

ANSWER: No. 

"2. If not, what amount of damages are the defendants 
entitled to recover of the plaintiffs, Claude K. Passmore and 
wife, Henrietta C. Passmore? 

"3. Did the plaintiffs, Claude K. Passmore and wife, 
Henrietta C. Passmore, sign a deed of trust dated May 17, 
1967, as alleged in defendant's answer? 

ANSWER : Yes." 

Based upon the jury verdict judgment was entered decreeing 
that defendants recover from plaintiffs the sum of $183.00 and 
costs. The judgment contained an additional provision as fol- 
lows : 

"IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 
deed of trust dated May 17, 1967, by Claude K. Passmore and 
wife Henrietta C. Passmore, and recorded in Book 426, 
page 211 of the Davidson County Registry, is a valid and 
subsisting lien against the property described therein in 
favor of the defendants to the extent of the judgment recov- 
ered herein in the amount of $183.00 plus interest and cost, 
and upon the payment of the sum of $183.00 plus interest 
thereon and cost, the Register of Deeds for Davidson County, 
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upon evidence of said sum of $183.00 being paid in full with 
interest is herein authorized and directed to cancel said 
deed of trust of record which is recorded in Book 426, page 
211, in the Davidson County Registry." 

On 29 September 1969, the judgment not having been paid 
by plaintiffs, the Trustee in the deed of trust commenced adver- 
tisement of a sale under the power of sale contained in said deed 
of trust, the sale to be held a t  noon on 5 November 1969. 

On 31 October 1969, plaintiffs paid to the Clerk of Superior 
Court, Davidson County, the judgment in the sum of $183.00, 
plus interest and costs; and, upon evidence of this payment 
furnished by the clerk, the Register of Deeds noted a cancellation 
of the deed of trust. Between 31 October 1969 and 5 November 
1969, there was some conversation between counsel for the 
parties relating to payment by plaintiffs of the additional sum 
of $63.00 to cover advertising expenses incurred by the Trustee 
in advertising the foreclosure sale. 

On 5 November 1969, the additional sum of $63.00 not 
having been paid by plaintiffs, the Trustee conducted the fore- 
closure sale and filed his report with the clerk showing a sale of 
the property described in the deed of trust for the sum of $500.00. 
The filing of this report brought on an exchange of vituperative 
correspondence between counsel for the parties which detracted 
from the dignity of the profession and contributed nothing to a 
solution of their clients' problems. The correspondence was 
included in the record on appeal. 

On 1 December 1969, no upset bid having been filed, the 
Trustee executed and delivered a Trustee's Deed for the property 
sold under foreclosure, and collected the bid price of $500.00 
from the high bidder. This deed was recorded in the Davidson 
County Registry on 4 December 1969. 

Also, on 4 December 1969, counsel for defendants filed a 
motion in the Superior Court, substantially setting out what had 
transpired of record since entry of the judgment during the 
17 February 1969 Session, and asking the Court to order the 
cancellation of the deed of trust expunged from the record, and 
asking the Court to confirm the sale by the Trustee on 5 
November 1969. 

This motion, along with plaintiffs' answer thereto, was 
heard by Judge Seay a t  the 16 February 1970 Session. From 
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Judge Seay's Order denying defendants' motion, defendants 
appealed. 

William H. Steed, for plaintiffs-appellees. 

Parker & Moxxoli, by Gerald C. Parker, for defendants' 
appellants. 

[I] It appears that Judge McConnell committed error when 
he included in the February 1969 judgment the additional provi- 
sion quoted in the foregoing statement of facts. Clearly the 
deed of trust did not provide, nor was i t  intended to provide, that 
it was security for damages that might be recovered for breach 
of contract. Therefore, the only lien defendants could claim 
with the deed of trust arose by virtue of the additional provision 
of the judgment; clearly defendants could not claim a balance 
due on the note, the payment of which the deed of trust was 
given to secure. I t  follows then that defendants' only remedy 
was under the terms of the judgment; and, because the additional 
provision was entered a t  defendants' instance, they are in no 
position to complain. 

[2] The additional provision refers only to $183.00 plus interest 
and costs; and provides that, upon payment of $183.00 plus 
interest and costs, the deed of trust shall be cancelled of record. 
The $183.00, plus interest and costs, was paid, and the deed of 
trust was cancelled as  required by the judgment; if defendants 
have incurred additional expense, i t  comes from their own 
conduct. This is not a situation where there has been a default 
in payment by the debtor of the debt which the deed of trust was 
given to secure; therefore the laws generally governing the right 
of the creditor to cause a sale by the Trustee under a power of 
sale contained in a deed of trust have no application. 

The order of Judge Seay denying defendants' motion to 
expunge from the record the cancellation of the deed of trust, 
and refusing to confirm the sale by the Trustee, is 

Affirmed. 

BRITT and HEDRICK, JJ., concur. 
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STATE OF NORTH CAROLINA v. TONY LEON BARBER 

No. 7023SC378 

(Filed 5 August 1970) 

1. Criminal Law 8 34- testimony that defendant was AWOL - mistrial 
- motion to strike 

Testimony that the defendant "is AWOL from the Army" does 
not warrant mistrial, where trial court al1owe.d defendant's motion to 
strike and promptly instructed the jury to disregard the testimony. 

2. Criminal Law 5 169- admission of objectionable evidence - prejudicial 
effect 

When objectionable evidence is stricken and the jury instructed 
not to consider it, any prejudice is ordinarily cured. 

3. Criminal Law § 115- lesser degrees of crime - instructions 
The necessity for instructing the jury as to an included crime of 

lesser degree than that charged arises when, and only when, there is 
evidence from which the jury could find that such included crime of 
lesser degree was committed. 

4. Rape § 18- assault with intent to commit rape - instructions on 
assault on female 

In a prosecution for assault with intent to commit rape, the trial 
court did not err  in failing to submit to the jury the lesser included 
offense of assault on a female, where (1) defendant admitted the act 
of sexual intercourse but relied on the defense of consent and (2) there 
was no evidence of an assault except in connection with the evidence of 
sexual intercourse. 

5. Criminal Law § 160- correction of judgment - remand 
Case is remanded for correction of the judgment where judgment 

referred to "case No. 5" rather than to "case No. 7." 

APPEAL by defendant from Tillery, J., 16 February 1970 
Session, WILKES Superior Court. 

In case No. 6 defendant was charged in one bill of indictment, 
proper in form, with the capital felony of burglary. In case No. 7 
he was charged in another bill of indictment, proper in form, 
with the capital felony of rape. 

Upon calling the cases for trial, the Solicitor announced that 
in case No. 6 he would ask only for a verdict of guilty of a 
non-burglarious breaking and entering; and that in case No. 7 
he would ask only for a verdict of guilty of assault with intent 
to commit rape. Defendant entered a plea of not guilty to each 
charge and was placed upon trial before judge and jury. 
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The State's evidence tended to show the following: 

Defendant is a Negro male, age 20. The prosecuting witness 
is a Negro female, age 50. Defendant and prosecuting witness are 
cousins. The prosecuting witness lived with her uncle who was 
an invalid, and who was defendant's grandfather. Defendant 
lived only two doors from his grandfather's house, and he and 
the prosecuting witness had known each other all of defendant's 
life. Prosecuting witness slept in an upstairs bedroom and her 
invalid uncle (defendant's grandfather) slept in a downstairs 
bedroom. They were the only two persons living in the house. 

During the early morning hours of 31 May 1969, prosecuting 
witness was awakened by a hand being placed over her mouth. 
It was dark in the room but defendant was identified by his 
voice and his statement as to whom he was; and later as i t  
became light he was identified by sight. Without recounting 
prosecuting witness' description of sordid conduct of defendant, 
suffice to say the evidence was sufficient to justify the jury in 
returning a verdict of guilty of assault with intent to commit rape, 
and would have justified a verdict of guilty of rape if that 
charge had been submitted. 

Defendant entered the house through the bathroom window 
which was not locked. 

The defendant's evidence tended to show the following: 

He first had sexual intercourse with prosecuting witness 
about two years before the night in question in this prosecution. 
He had been to her bedroom a t  her invitation about six times 
before, and a t  her invitation had had sexual intercourse with 
her about six times. 

On the night in question he had been invited by prosecuting 
witness to come to her room, and she had left the bathroom 
window open for him to get in. He went in as planned and 
prosecuting witness was sitting up waiting for him. They had 
sexual intercourse with her consent and cooperation. 

From verdicts of guilty of a felonious breaking and entering, 
and of assault with intent to commit rape, and judgments of 
confinement entered thereon, defendant appealed. 

Attorney General Morgan, by Trial Attorney Parker, for  
the State. 

McElwee, Hall & Herring, by John E. Hall, for  defendant. 
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[1,2] During the presentation of the State's evidence a witness 
volunteered the statement that defendant "is AWOL from the 
Army'" Defendant's objection and motion to strike were allowed, 
and the trial judge promptly and clearly instructed the jury to 
disregard the statement. Defendant immediately moved for a 
mistrial upon the grounds that the volunteered statement was 
prejudicial, and assigns as error the failure of the trial judge to 
order a mistrial. When the objectionable evidence is stricken and 
the jury instructed not to consider it, any prejudice is ordinarily 
cured. State v. Barrow, 276 N.C. 381, 172 S.E. 2d 512. This 
assignment of error is overruled. 

[3, 41 Defendant assigns as error that the trial judge failed 
to submit to the jury the question of defendant's guilt or 
innocence of the offense of assault on a female as a lesser degree 
of the charge of assault with intent to commit rape. The necessity 
for instructing the jury as  to an included crime of lesser degree 
than that charged arises when, and only when, there is evidence 
from which the jury couId find that such included crime of 
lesser degree was committed. The presence of such evidence is 
the determinative factor. State v. Parker, 7 N.C. App. 191, 171 
S.E. 2d 665. In this case there is no evidence of an assault except 
in connection with the evidence of sexual intercourse. The 
defendant admits the act of sexual intercourse, and therefore 
i t  became only a question of whether there was consent. If there 
was consent, the evidence in this case would not justify a verdict 
of guilty of assault on a female, but would compel a verdict 
of not guilty. If there was no consent, the evidence in this case 
justifies a verdict of guilty of assault with intent to commit rape. 
It is clear the jury resolved the question of consent against 
defendant. This assignment of error is overruled. 

We have carefully considered defendant's remaining assign- 
ments of error, and they are overruled. Defendant had a fair 
trial, free from prejudicial error. 

[5] We note ex mero motu that the judgments a s  entered 
contain a clerical error. In case No. 6 defendant was charged 
with burglary; in case No. 7 he was charged with rape. However, 
judgment was entered as  follows : 
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In Case #5, assault with intent to commit rape, let the 
defendant be committed to the State Department of Correc- 
tions for imprisonment for a period of ten years. 

"In Case No. 6, non-burglarious breaking and entering, 
let the defendant be committed to the State Department of 
Corrections for imprisonment for a period of five years. 
This sentence to run concurrently with the sentence in Case 
No. 5." 

It is obvious that the two references to case No. 5 were 
intended to be references to case No. 7. Therefore this case will 
be remanded for correction of the judgments to read as follows: 

In Case #7, assault with intent to commit rape, let the 
defendant be committed to the State Department of Correc- 
tions for imprisonment for a period of ten years. 

In Case No. 6, non-burglarious breaking and entering, 
let the defendant be committed to the State Department of 
Corrections for imprisonment for a period of five years. This 
sentence to run concurrently with the sentence in Case No, 7. 

Remanded for corrections. 

No Error in the trial. 

MORRIS and GRAHAM, JJ., concur. 

PERRY B. EARNHARDT v. RUTH N. EARNHARDT 

No. 7026DC333 

(Filed 5 August 1970) 

Divorce and Alimony $ 21; Contempt of Court 6-- enforcing alimony 
payment - contempt order - sufficiency of finding 

An order for defendant's arrest for wilful contempt of earlier 
court order requiring him to make alimony payments must be remanded, 
where there was no evidence to support a finding that defendant 
presently possessed the means to comply with the alimony order. 

APPEAL by plaintiff from Gatling, District Judge, 30 Janu- 
ary 1970 Session of MECKLENBURG County General Court of 
Justice, District Court Division. 
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The plaintiff (Earnhardt) on 29 June 1966, instituted this 
action in the Superior Court of Mecklenburg County for an 
absolute divorce on the ground of one-year separation. Earnhardt 
alleged the marriage on 18 May 1929 and separation commencing 
on 20 June 1965. 

The defendant (Mrs. Earnhardt) answered the Complaint 
and denied that the separation was voluntary; but on the con- 
trary, she alleged in a cross action that Earnhardt willfully 
abandoned her, failed and refused to furnish her with necessary 
subsistence in accordance with his means and condition in life, 
and in accordance with her needs and requirements ; and further 
alleged a course of conduct by Earnhardt which rendered her 
condition intolerable and life burdensome. She asked for alimony 
pendente Eite, counsel fees and permanent alimony. 

Various orders were entered requiring Earnhardt to show 
cause why he should not pay alimony pendente lite. He claimed 
as  a defense thereto that he was physically unable to work. 
Consequently, an order was issued on 23 November 1966 by 
Judge Riddle requiring Earnhardt to subject himself to a 
physical examination. A physical examination by a qualified 
physician was had; and thereafter under date of 17 January 
1967, Judge Clarkson entered an order requiring Earnhardt to 
pay Mrs. Earnhardt $30 a week pending further orders of the 
court, and a $180 attorney fee. This order was based upon 
adequate findings of fact. Pursuant to this order, Earnhardt 
made four payments, the last one being on 3 March 1967. 

On 14 April 1967 Judge Clarkson issued an order to show 
cause as to why Earnhardt should not be held in contempt of 
court. This order was made returnable 24 April 1967. The 
matter came on to be heard before Judge Latham, Earnhardt 
did not appear, and his attorney of record at  that time announced 
that Earnhardt was confined in the Veterans Hospital a t  
Mountain Home, Tennessee. Judge Latham entered an order 
continuing the matter until such time as Earnhardt was released 
from the hospital. Thereafter, Earnhardt's counsel of record 
withdrew as his attorney pursuant to an order of Judge Grist 
entered 22 April 1968. 

On 15 January 1970 Mrs. Earnhardt filed a petition and 
motion in the cause setting forth the receipt of four payments 
pursuant to the order of Judge Clarkson in January 1967, and 
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that Earnhardt was in arrears in the amount of $4,020.00; 
that the defendant, while confined in the Veterans Hospital a t  
Mountain Home, Tennessee, had perpetrated a fraud upon the 
courts of the State of Tennessee and pursuant thereto had 
obtained a fraudulent divorce from Mrs. Earnhardt; that after 
obtaining the fraudulent divorce, Earnhardt had purportedly 
married a Mrs. Nolden in the State of South Carolina on 13 
April 1968; that Mrs. Holden had died during the year 1969, 
and a t  the time of her death, had left funds in trust for Earn- 
hardt. Mrs. Earnhardt requested an order to show cause. Judge 
Abernathy issued such an order on 15 January 1970, returnable 
26 January 1970. This order to show cause was personally served 
upon Earnhardt on 16 January 1970. 

On 20 January 1970 Earnhardt, through his present counsel 
of record, made a motion to continue the hearing, as he was 
returning to the Veterans Hospital in Tennessee. He further 
requested that the order for support be abated or suspended 
due to his ill health and inability to earn money with which to  
make support payments. 

The cause came on to be heard and was heard before Judge 
Gatling on 27 January 1970, having been continued by consent 
from 26 January 1970. Under date of 30 January 1970 Judge 
Gatling entered an order containing numerous findings of fact, 
including that Earnhardt was in arrears in the amount of 
$4,290 in his alimony payments; that Earnhardt was in willful 
contempt for failure to abide by and comply with the order of 
Judge Clarkson entered 17 January 1967; that Mrs. Earnhardt 
was entitled to a monetary judgment in the amount of $4,290,. 
together with interest and costs, and he further adjudged that 
Earnhardt should pay Mrs. Earnhardt's attorney the sum of 
$750. 

This order of Judge Gatling further provided: 

"4. The plaintiff shall be arrested immediately by the 
Sheriff of Mecklenburg County, North Carolina, or the Sher- 
iff of any other county in the State of North Carolina in 
which the plaintiff may be found to be a resident and shall be 
committed forthwith to the jail of any such Sheriff, pursuant 
to the provisions of Article 34 of Chapter 1 of the General 
Statutes of North Carolina. The plaintiff's bail is set, in the 
discretion of the undersigned, a t  Two Thousand Five Hun- 
dred ($2,500) Dollars." 
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The present appeal was taken from this order. 

Grier, Parker, Pos, Thompson, Bernstein, Gage and Preston 
by W. Samuel Woodard for plaintiff appellamt. 

Cole and Chesson by James L. Cole for defendant appellee. 

The evidence before Judge Gatling as shown by the record 
in this case amply supports the findings of fact, and the conclu- 
sions of law based thereon are proper, with the exception of the 
provision (Paragraph No. 4) quoted above providing for the 
arrest of Earnhardt. 

In the instant case the court made numerous findings of 
fact and incorporated all of the findings of fact previously made 
by Judge Clarkson, but there was no evidence to support a finding 
that Earnhardt "presently possesses the means to comply" and, 
therefore, the order of arrest was improperly entered. The 
Supreme Court in Mauney v. Mauney, 268 N.C. 254, I50 S.E. 2d 
391 (1966) stated: 

"The court entered judgment as for civil contempt, and the 
court must find not only failure to comply but that the 
defendant presently possesses the means to comply. The 
judgment committing the defendant to imprisonment for 
contempt is not supported by the record and must be set 
aside." 

To the same effect, see Willis v. Willis, 2 N.C. App. 219, 
162 S.E. 2d 592 (1968) and compare Peoples v. Peoples, 8 N.C. 
App. 136, 174 S.E. 2d 2 (1970). 

The monetary judgment entered against Earnhardt is af- 
firmed. The case is remanded for further hearing and findings 
of fact with regard to the civil contempt. 

Affirmed in Part, and Error and Remanded in Part. 

BRITT and VAUGHN, JJ., concur. 
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FRANCES CROSS WATSON, PLAINTIFF V. WILBUR AUGUSTA CARR 
AND WIFE, SHIRLEY VIOLA CARR, ORIGINAL DEFENDANTS AND 
K. R. HOYLE, TRUSTEE, LILLIAN CROSS THORPE, JOHN WIL- 
LIAM THORPE, ADDITIONAL DEFENDANTS 

No. 7011SC263 

(Filed 5 August 1970) 

1. Tenants in Common 3 3; Interest 5 2; Judgments $ 55- contribution 
by cotenant - mortgage payments - interest on judgment 

Where i t  was determined by the jury that  original defendants in 
this action to remove cloud from title were entitled to contribution and 
a lien against the interests of plaintiff and additional defendant in 
the subject property for payments made by original defendants on 
notes secured by deeds of trust on the property, the trial court did not 
err  in entering judgment which allowed original defendants to recover 
interest from the dates of the payments made on the notes. 

2. Tenants in Common 1 3- right to accounting - rents and profits 
actually received 

Where the evidence established that plaintiffs and defendants owned 
the land in controversy as  cotenants, plaintiffs were entitled to an 
accounting from defendants who have been in possession of the land, 
not for the reasonable rental value of the property, but for the rents 
and profits actually received from the land. 

APPEAL from McKinnon, J., 25 NovBmber 1969 Regular 
Civil Session, LEE County Superior Court. 

This case was before this Court a t  the Spring Session 1969 
where the facts are set forth sufficiently for an understanding 
of this appeal in an opinion written by Britt, J., reported in 4 
N.C. App. 287, 166 S.E. 2d 503 (1969) .  

At the trial before McKinnon, J., and a jury, on 25 Novem- 
ber 1969, evidence was offered which tended to prove the allega- 
tions set forth in the pleadings, and that the defendants actually 
rented the land during the years 1964 and 1965 to one H. M. 
Jackson for $600.00 per year, and during 1966, 1967, 1968, and 
1969, they rented the land to Henry Frank McIver for $200.00 
per year. 

At the close of the evidence the plaintiff and additional 
defendant were permitted to amend their pleadings so as  to pray 
for the recovery of a reasonable annual rental from the defend- 
ants Carr for their use and occupation of the land since 2 
December 1963. The motion of the plaintiff and additional 
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defendant for a judgment as of nonsuit as to the defendants 
C a d s  counterclaim was denied and the following issues were 
submitted to the jury and answered as indicated: 

1. Are the defendants, Carr, entitled to contribution and 
lien against the interest of the plaintiff, Frances Cross 
Watson, and the additional defendant, Lillian Cross Thorpe, 
for payments on mortgage indebtedness made as alleged 
in the answer? 

Answer: Yes 

2. What amount, if any, have the defendants Carr paid on 
the mortgage indebtedness due to the Farm I-Iome Admini- 
stration : 

Answer : $6,507.63 

3. What amount, if any, have the defendants Caw paid on 
the note secured by mortgage of Walter Cross and wife, 
Gladys M. Cross to Palmer-Reeves Company, Inc.? 

Answer : $760.87 

4. What amount, if any, have the defendants Carr paid on 
the note of Frances Cross Watson and husband and secured 
by mortgage to Palmer-Reeves Company, Inc. ? 

Answer : $181.48 

5. What was the reasonable rental value of the lands 
described in the complaint during the period they were held 
by the defendants Carr? 

Answer: $3,000.00 

From the entry of the judgment on the verdict, the plaintiff 
and the additional defendant, and the original defendants, Carr, 
appealed assigning error. 

~ k t m a n ,  Stnton and Betts, and Ronald T. Penny, by J. 6. 
Pittman, for plaintiff and additional defendant, appellants, ap- 
pellees. 

Harold W. Gavin for defendants Carr, appellants, appellees. 
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APPEAL OF PLAINTIFF WATSON AND 
ADDITIONAL DEFENDANT THORPE 

[I] The plaintiff and the additional defendant contend that 
the court below erred in that part of the judgment entered which 
required them to pay interest to the defendants Carr on amounts 
owed under the deeds of trust prior to 14 August 1968, the date 
this action was instituted. 

The judgment entered by Judge McMinnon, in pertinent 
part, is as follows: 

"3. That the defendants Wilbur Augusta Carr and wife, 
Shirley Viola Carr, have and they are hereby granted a lien 
upon the four-ninths undivided interest of Frances Cross 
Watson in the aforesaid described land for the following: , 

" (a)  $2,892.28 with interest until paid a t  the rate of 3% on 
$19.48 from December 30, 1963 
$84.54 from December 11, 1964 
$84.18 from November 30, 1965 
$83.82 from November 7, 1966 
$1,201.39 from November 1, 1967 

Interest until paid a t  5 % on 
$182.13 from December 11, 1964 
$293.60 from November 30, 1965 
$360.62 from November 7, 1966 
$582.51 from December 1, 1967 

"This covers the liability of the four-ninths undivided interest 
of Frances Cross Watson in said land for amounts paid by 
the defendants Carr to Farm Home Administration on the 
deeds of trust recorded in Book 156, a t  page 298 and Book 
128 and page 601, Lee County Registry. 

"(b) $338.17 with interest a t  the rate of 676 on 
$24.18 from December 30, 1963 
$266.67 from March 6, 1964 
$47.32 from July 20, 1964 

"This covers the liability of the four-ninths undivided interest 
of Frances Cross Watson in said land for amounts paid by 
the defendants Carr to Palmer-Reeves Company, Inc., on 
deed of trust recorded in Book 175, a t  page 233, Lee County 
Registry." 
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The court did not commit error in allowing the defendants 
Carr to recover interest from the dates of the payments of the 
notes secured by the deeds of trust. This assignment of error is 
overruled. 

[2] The defendants Carr upon this appeal contend that the 
court below committed error in submitting the fifth issue to the 
jury in regard to the reasonable rental value of the land. 

The evidence presented a t  the trial was sufficient to estab- 
lish as  a fact that the plaintiff and the defendants owned the 
land as co-tenants, thereby entitling the plaintiff and the addi- 
tional defendant to an accounting from the defendants Carr for 
rents actually received. Hunt v. Hunt and Lucas v. Hunt, 261 
N.C. 437, 135 S.E. 2d 195 (1964). The evidenee that the original 
defendant actually 'received rent for the property during the 
years 1964, 1965, 1966, 1967, 1968, and 1969 was sufficient to 
bring the plaintiff's and additional defendant's case within the 
rule announced by Conner, J., in Whitehurst v. Hinton, 209 N.C. 
392, 184 S.E. 66 (1936), as follows : 

"One who has received more than his share of the rents and 
profits from lands owned by him and others as tenants in 
common is accountable to his cotenants for their share of 
such rents and profits. In the absenee of an agreement or 
understanding to the contrary, he is ordinarily IiabIe onIy 
for the rents and profits which he has received. He is not 
IiabIe for the use and occupation of the lands, but only for 
the rents and profits received. 47 C.J., 465." 

The facts of the instant case are distinguishable from the 
facts in the case of Lovett v. Stone, 239 N.C. 206, 79 S.E. 2d 
479 (1954). 

It was error for the court to submit the issue of reasonable 
rental to the jury as the rule announced in Whitehurst, supra, 
limits the recovery in the instant case to rents actually received. 
Therefore, that portion of the judgment of the court below 
which pertains to the fifth issue is vacated and the case is 
remanded to the Superior Court of Lee County for further 
proceedings. The plaintiff and the additional defendant will be 
permitted to amend their pIeadings to allege a claim for their 
portion of the rents actually collected by the defendants Carr. 
The remainder of the judgment is affirmed. 
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Appeal of Plaintiff Watson and Additional Defendant 
Thorpe-Affirmed. 

Appeal of Original Defendants Carr-Error and remanded. 

BROCK and BRITT, JJ., concur. 

GARFIELD OLIVER AND RICHARD A. SUTTON v. FRED ERNUL, 
LUZZIE ERNUL AND GRACE STAMPS 

No. 703DC377 

(b'iled 6 August 1970) 

1. Easements 8s 2, 8- creation of easement by writing - extent of 
easement 

In plaintiffs' action to have defendants restrained from obstructing 
plaintiffs' right-of-way through lands owned and occupied by the 
defendants, plaintiffs' paperwriting exhibit, which was described as  
a "Rightaway Deed" and which was purportedly executed by one of 
the plaintiffs and by the defendants, held sufficient to create a 
twenty-foot easement through the lands in question, thereby allowing 
plaintiffs to reach a highway; although the public generally would 
have no rights in the twenty-foot right-of-way, the plaintiffs and 
their respective successors in title have the right to use the easement 
as  a means of ingress and egress to and from their properties. 

2. Easements fj 1- creation of easement 
Easements may be acquired by grant, dedication, or prescription. 

APPEAL by plaintiffs from Roberts, District Judge, 16 
December 1969 Session, CARTERET District Court. 

This action was instituted by plaintiffs to have defendants 
restrained and enjoined from obstructing a right-of-way which 
plaintiffs allege they own over lands owned by defendants Ernul 
and occupied by defendant Stamps. 

Admissions in the pleadings and plaintiffs' evidence tended 
to show: Prior to June 1954 Ernul acquired Lots 1, 2 & 3 of 
the Mike Ebron Subdivision west of Morehead City. The prop- 
erty is located between U. S. Highway No. 70 and the A. & E. C. 
Railroad, with approximately 68 feet frontage on the north 
side of said highway, approximately the same frontage on the 
south side of the railroad and a depth of approximately 634 
feet. In June 1954 Ernul conveyed the northern portion of the 
property adjoining the railroad to one Mansfield and the center 
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portion to plaintiff Oliver and wife, retaining the southern 
portion on which he constructed a dwelling house now occupied 
by defendant Stamps. Plaintiffs' exhibit No. 1 is a paperwriting 
purportedly executed by plaintiff Oliver and wife, Mansfield and 
wife, and Ernul and wife in words and form in pertinent part 
as follows: 

"This Rightaway Deed Made this 19th day of December, A.D. 
1964 by and between Garfield Oliver and wife, Grace Oliver; 
Melvin Mansfield and wife, Edna Mansfield; Fred Ernul 
and wife, Luzie Ernul. 
We, the undersigned, do hereby give, grant, bargain and 
convey a 20-foot rightaway for public use for now and for 
ever more. 
Described as follows : 
In Morehead Township, in the Mansfield Section, lying be- 
tween A. and E. C. Railway on the North Hwy 70 on the 
South. The Mike Ebron Subdivision Running a Southerly 
direction Bounded on the East by George Huntley line and on 
the West, by Fred Ernul, Garfield Oliver and M. L. Mans- 
field line." 

The instrument was recorded in Carteret County Registry on 
8 February 1965. 

In March 1969 Mansfield conveyed his lot to plaintiff 
Sutton. Plaintiffs have built houses on their respective lots and 
prior to July 1969 used a small road leading from U. S. Highway 
70 to plaintiff Sutton's lot. About half of the road was on the 
eastern side of the original Ernul property and the other half 
on the adjoining property now or formerly owned by George 
Huntley. In July 1969 the owner or lessee of the Huntley 
property installed a chain-link fence along their western bound- 
ary, thereby taking approximately half of the road theretofore 
used by plaintiffs. Ernul's house was located approximately 
15 feet from his eastern line. After the fence was installed, 
plaintiffs began using all the space between Ernul's house and 
the fence in getting to and from their homes. Defendant Stamps 
placed obstructions in the space and made threats to plaintiffs 
to prevent them from traveling between the house occupied by 
her and the fence. 

At the close of plaintiff's evidence, defendants' motion 
for involuntary nonsuit was allowed and from judgment predi- 
cated thereon plaintiffs appealed. 
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Boshamer & Graham b y  Otho L. Graham for plaintiff ap- 
pellamts. 

Thomas S. Bennett for defendant appellees. 

Did the trial court err in granting defendants' motion for 
judgment as of involuntary nonsuit (this action being tried prior 
to 1 January 1970) ? Considering the evidence and the admissions 
in the pleadings in the light most favorable to plaintiffs, we 
hold that it did. 

[I] We hold that plaintiffs' exhibit No. 1, although poorly 
drafted, if proven over defendants' denial is sufficient as a deed 
creating a twenty-foot easement extending from U. S. Highway 
No. 70 to the A. & E. C. Railroad and adjacent to the eastern 
line of the land originally owned by Ernul. In Hine v. Blumenthal, 
239 N.C. 537, 80 S.E. 2d 458, our Supreme Court, as stated in 
the ninth headnote of the opinion, held: 

"The conveyance of an easement will be construed to effectu- 
ate the intent of the parties as expressed in the instrument, 
and if the language is ambiguous the court will give i t  an 
interpretation which will effect a rational purpose and not 
one which will produce an unusual and unjust result." 

But, defendants contend that an offer of dedication of land 
to the public must be followed by an acceptance on its part in 
some recognized legal manner and cite Wright v. Lake Wacca- 
maw, 200 N.C. 616, 158 S.E. 99. We recognize that principle and 
do not hold that the public generally has any rights in the 
twenty foot right-of-way, but we do hold that the owners of the 
three parcels of land involved in this action and their respective 
successors in title have the right to use said right-of-way as  
a means of ingress and egress to and from their properties. 

Our search has failed to reveal a court decision directly in 
point but we think the following language in Hine v. Blumenthal, 
supra, is analogous : 

"In this jurisdiction i t  is well settled that when land is 
subdivided into lots and a map is made thereof, showing 
streets and alleys, and lots are sold with reference to such 
map, the owner of the subdivision thereby dedicates the 
streets and alleys to the use of those who purchase the lots; 
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and it makes no difference whether the streets and alleys 
be in fact opened or accepted by the governing board of 
the town or city in which the property lies. Lee v. Walker, 
234 N.C. 687, 68 S.E. 2d 664; Russell v. Coggin, 232 N.C. 
674, 62 S.E. 2d 70 * * *." 

[2] Easements may be acquired by grant, dedication, or pre- 
scription. Green v. Barbee, 238 N.C. 77,76 S.E. 2d 307,46 A.L.R. 
2d 455. It would appear that if the owners of lots in a subdivision 
under the conditions above quoted acquire by dedication the right 
to use streets and alleys then plaintiffs herein, by virtue of their 
exhibit No. 1, would acquire by grant the right to use the 
twenty-foot right-of-way in question. 

We note that defendants deny the execution of plaintiffs' 
exhibit No. 1 and, of course, they are entitled to have that 
question properly passed upon. 

For the reasons stated, the judgment appealed from is 

Reversed. 

CAMPBELL and VAUGHN, JJ., concur. 

FISHEL AND TAYLOR, ARCHITECTS V. GRIFTON UNITED METHODIST 
CHURCH, AN UNINCORPORATED RELIGIOUS ASSOCIATION 

No. 7038SC394 

(Filed 5 August 1970) 

1. Rules of Civil Procedure $ 12- judgment on the pleadings 

Judgment may not be entered on the pleadings in any case where 
the pleadings raise an issue of fact on any single material proposition. 

2. Rules of Civil Procedure $ 12- judgment on the pleadings - eonsider~ 
ation of pleadings 

Judgments on the pleadings are  not favored and a motion for 
judgment on the pleadings admits for the purpose of the motion the 
allegations of the adverse party and requires that  such allegations be 
liberally construed. 
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3. Architects; Contracts 9 1S- written contract - subsequent parol 
agreement - issue for jury 

In this action to recover for architectural services rendered, 
defendant's pleadings raised a legitimate issue of fact as  to whether, 
subsequent to the execution of the written contract sued on, the parties 
entered a parol agreement that defendant would not abandon the 
building project as the written contract gave i t  a right to do upon 
assurance by plaintiff architects that  the total cost of the project would 
not exceed a specified amount, and the trial court erred in rendering 
judgment on the pleadings in favor of plaintiffs. 

APPEAL by defendant from Parker, J., 2 March 1970 Civil 
Session, PITT Superior Court. 

This is an action by plaintiffs to recover for architectural 
services rendered. In their complaint they allege, in material 
part, the following: In January 1969 plaintiffs and defendant 
entered into a written contract, a copy being attached to and 
made a part  of the complaint, whereby plaintiffs agreed to 
render certain professional services pertaining to a new sanctu- 
ary proposed to be constructed by defendant, and defendant 
agreed to pay specified compensation for said services. After 
conferences with defendant's officials, plaintiffs prepared certain 
plans and specifications which were approved by said officials. 
The plans were submitted to numerous contractors for bids and 
the lowest bona fide bid received was for $288,700. Plaintiffs 
are entitled to compensation based in part on the low bid 
received and after allowing all credits are entitled to recover 
$8,588.48 plus interest from defendant. 

Defendant filed answer and counterclaim in which it ad- 
mitted the execution of the written contract but alleged that the 
contract was subject to certain representations made by plaintiffs 
as to maximum cost of the project; that the lowest bid received 
greatly exceeded the cost represented by plaintiffs causing 
defendant to abandon the project; and that not only are plaintiffs 
not entitled to recover from defendant but defendant is entitled 
to recover $4,152.00 from plaintiffs on its counterclaim. Plaintiffs 
filed a reply generally denying the additional allegations of the 
answer and counterclaim. 

When the case came on for trial, plaintiffs moved for 
judgment on the pleadings. Following a hearing, the trial court 
allowed the motion and from judgment predicated thereon de- 
fendant appealed. 
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R. Mayne Albright for plaintiff appellees. 

White, Hooten & White and Wallace, Lungleg & Barwick 
for defendant appellant. 

The sole question for our determination is :  Did the trial 
court er r  in granting judgment for plaintiffs on the pleadings? 
We hold that  i t  did. 

[ I ]  In Jams v. Warren, 274 N.C. 166, 161 S.E. 2d 467 (1968), 
i t  is said: 6" * e The law does not authorize the entry sf a 
judgment on the pleadings in any case where the pleadings raise 
a n  issue of fact on any single material proposition. [Citations]" 

[2] Judgments on the pleadings are not favored and a motion 
for  judgment on the pleadings admits for the purpose of the 
motion the allegations of the adverse party and requires that  
such allegations be liberally construed. Tilley v. TilZey, 268 N.G. 
630, 151 S.E. 2d 592 (1966). 

[3] We think a t  least one issue arises on the pleadings. Article 
6.4 of the contract provides as follows: 

"If the Project is suspended for more than three months or 
abandoned in whole or in part, the Architect shall be paid his 
compensation for services performed prior to receipt of 
written notice from the Owner of such suspension or aban- 
donment, together with Reimbursable Expenses then due and 
all terminal expenses resulting from such suspension or 
abandonment." 

I n  its further answer and counterclaim, defendant alleges 
that  prior to the execution of the contract, defendant advised 
plaintiffs that  the most itcould afford for the total project was 
$175,000; that plaintiffs assured defendant they could develop 
the plans and specifications so that the total cost of the project 
would not exceed said amount; that  after the contract was 
executed and paaintiffs had ~ a d e  further studies and calculations, 
they advised defendant that  the project could not be completed 
for $175,000 but could be completed for $200,000; that  relying 
on said assurance defendant advised plaintiffs to proceed to 
prepare the plans and specifications; that  after the plans and 
specifications were completed they were submitted to  contractors 
for  bids and the lowest bid received, plus architectural fees and 
certain furnishings, amounted to $325,000. 
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Defendant contends that  had i t  not been for the representa- 
tions made by plaintiffs after  the contract was executed that  
the total cost of the project under the plans and specifications 
they would prepare would not exceed $200,000, defendant would 
have abandoned the project a t  that  point and not only mould 
not be involved in the claim now made by plaintiffs but would 
have saved $4,152.00 paid to plaintiffs; that  its decision to 
continue with the project provided a new consideration for plain- 
tiffs' subsequent agreement that  the total cost of the project 
would not exceed $200,000. 

Plaintiffs contend that  the written contract specifically 
rules out guaranteed estimates of cost and provides that  "[tlhis 
Agreement may be amended only by written instrument signed 
by both Owner and Architect." 

In  Childress v. Trading Post, 247 N.C. 150, 100 8.E. 2d 391 
(1957), our Supreme Court said : 

" 'The provisions of a written contract may be modified or 
waived by a subsequent par01 agreement, or by conduct which 
naturally and justly leads the other party to believe the 
provisions of the contract are modified or waived. Mfg. Go. 
v. Lefkowitx, 204 N.C. 449, 168 S.E. 517; Bider v. Britto?~, 
192 N.C. 199, 134 S.E. 488. This principle has been sustained 
even where the instmment provides for any modification of 
the contract to be in writing. Allen v.  Bank, 180 N.C. 608, 
105 S.E. 401.' Whitehurst v. FCX Fruit and Vegetable 
Service, 224 N.C. 628, 32 S.E. 2d 34." (Emphasis added.) 

We hold that  defendant's contention discussed above, fully 
supported by allegations in the pleadings, raises a legitimate 
issue rendering judgment on the pleadings in favor of plaintiffs' 
error. 

We do not say what other issues, if any, arise on the plead- 
ings but leave that  question for Iater determination by the 
appropriate tribunal. 

For the reasons stated, the judgment appealed from is 

Reversed. 

CAMPBELL and VAUGHN, JJ., concur. 
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HARWELL ENTERPRISES, INC. v. CLARIENCE E. STEVENS, TRADING 
AS STEVENS ENGINEERING COMPANY 

No. 7027SC426 

(Filed 5 August 1970) 

1. Pleadings 9 23; Judgments 9 13- default judgment - frivolous 
demurrer 

In  this action for breach of an alleged contract to design, fabricate, 
test and deliver a silk screen machine to  plaintiff's specifications, 
demurrer by defendant on the ground the complaint failed to state a 
cause of action because i t  did not allege a written contract signed by 
defendant as required by G.S. 25-2-201 was not cIearIy and palpably 
frivolous and interposed only for the purpose of delay, and the trial 
court did not err in the denial of plaintiff's motion for judment  on 
the pleadings. 

2. Contracts 8 27- action for breach of contract - failure to prove valid 
contract 

In this action for breach of an alleged contract to design, fabricate, 
test and deliver a silk screen machine to plaintiff's specifications, 
plaintiff's evidence was insufficient to show a valid contract between 
the parties resulting from a meeting of the minds as  to a11 the terms 
thereof. 

APPEAL by plaintiff from Falls, J., 6 April 1970 Civil Session 
of GASTON County Superior Court. 

Plaintiff alleges that "defendant entered into an agreement 
and contract with plaintiff whereby defendant agreed 'to design, 
fabricate, functionally test and deliver an automatic silk screen 
machine to specifications as written by Harwell Enterprises, 
Inc., dated April 18, 1968, supplemented by specifications re- 
ceived from Arrow Metal Products (via telephone and recorded 
April 17, 1968, to be confirmed via letter) subject to approval 
or  modification by HarweII Enterprises, Inc.' "; that defendant 
agreed to deliver the machine on or before 22 May 1968; that 
defendant was to be paid a total of $4500 ; that on 17 April 1968, 
plaintiff paid to defendant, by check, $1500 as partial payment; 
that in late May or early June defendant notified plaintiff that 
he would not perform his contract and plaintiff had to employ 
personnel and take over the building of the machine. Plaintiff 
seeks to recover the difference between the original price agreed 
upon and the amount allegedly spent by plaintiff in completing 
the production of the machine. This action came on for trial on 
6 April 1970. At the close of the plaintiff's evidence, defendant 
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in  effect moved for a directed verdict "by reason of the fact 
that the plaintiff's evidence is totally failing in proving a contract 
between Harwell Enterprises, Inc., the Plaintiff, and the Defend- 
ant." This motion was allowed, the court concluding as  a matter 
of law that the plaintiff failed to prove a claim for relief and 
ordered that the action be "dismissed as of non-suit." 

Whitener $ Mitchem by  Basil L. Whitener and Anne  M. 
Larnm for  plaintiff appellant. 

Frank P. Cooke by  James C. Gray for  defendant  appellee. 

[I] Plaintiff's first assignment of error is directed to the 
overruling of its motion for judgment on the pleadings. Plaintiff 
earnestly contends that a demurrer interposed by defendant on 
11 September 1969 and overruled was a sham and frivolous 
pleading, for the sole purpose of delaying the plaintiff in procur- 
ing judgment. The ground stated for the demurrer was that 
the complaint failed to state a cause of action because it does 
not allege a written contract signed by defendant as required 
by G.S. 25-2-201. We hold that the raising of the question by 
defendant by demurrer in this case was not clearly and palpably 
frivoIous and interposed only for the purpose of delay. This 
assignment of error is overruled. 

[2] Plaintiff next contends that the granting of defendant's 
motion a t  the close of plaintiff's evidence constituted reversible 
error. We do not agree. Plaintiff's evidence, in our judgment, is 
not sufficient to support a finding that a valid, enforceable 
contract existed between plaintiff and defendant. Plaintiff's 
evidence was that on 17 April 1968, a conversation was had 
between plaintiff's general manager, Mr. Andrew Furyk, and 
defendant; that on 18 April 1968, plaintiff sent defendant a 
"confirmed written purchase order signed by Mr. Furyk which 
confirmed the verbal purchase order". The president of plaintiff 
testified: "I say that the basis of our contract with Stevens was 
that on or about the 18th of April 1968, Stevens entered into 
an agreement and contracted with our company whereby he 
agreed to 'design, fabricate, functionally test and deliver an 
automatic silk screen machine to specifications as written by 
Harwell Enterprises, Inc., dated April 18, 1968, supplemented 
by specifications received from Arrow Metal Products (via tele- 
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phone and recorded April 17, 1968, to be confirmed via letter) 
subject to approval or modification by Harwell Enterprises, Inc.' 
That is what I say is the basis of our contract.", and further 
"As to your question as to whether there was 'some sort of oral 
contract between me and Mr. Stevens on that date' I say that 
we entered into the contract on April 17, verbally, and no speci- 
fications had been sent to him a t  that time." Mr. Furyk, who 
had conducted the negotiations, did not testify. The written 
purchase order referred to specifications dated 18 April 1968, 
supplemented by specifications received from Arrow to be 
confirmed by letter, subject to approval or modification by 
Warwell Enterprises, Inc. Plaintiff's evidence was that the 
original specifications called for a minimum rate of continuous 
production of 15 shelves per minute but this was subsequently 
changed to 20 shelves per minute "after the original agreement," 
that the change was initialed by Mr. Furyk. Although plaintiff's 
president testified there was an oral agreement, there was no 
evidence as to what that agreement was, other than the written 
purchase order which specifically staked that the specifications 
submitted were subject to modification. If a t  any point there 
was actually a valid contract resulting from a meeting of the 
minds as to all of the terms thereof, the evidence does not 
disclose it. 

The evidence does not meet the test set out in Thompson- 
McLean, bzc. v. Campbell, 261 N.C. 310, 314, 134 S.E. 2d 671 
(1964), where the Court said : 

" 'To constitute a valid contract the parties must assent to 
the same thing in the same sense, and their minds must meet 
as to all the terms. If any portion of the proposed terms 
are not settled, there is no agreement.' Goeckel v. Stokely, 
236 N.C. 604, 73 S.E. 2d 618. 'Consequently, the acceptance 
of a proposition to make a contract, the terms of which are 
to be subsequently fixed, does not constitute a binding obli- 
gation.' 1 Elliott on Contracts, $ 175; Croom v. Lumber Go., 
182 N.C. 217, 108 S.E. 735." 

Affirmed. 

BROCK and GRAHAM, JJ., concur. 
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L. H. WALL, ADMINISTRATOR OF THE ESTATE OF GENEVA E. WALL, 
DECEASED v. DIAMOND STATE LIFE INSURANCE COMPANY, A 
CORPORATION AND FAMILY FINANCE AND ACCEPTANCE COR- 
PORATION OF WINSTON-SALEM, N. C. 

No. 7025DC346 

(Filed 5 August 1970) 

Insurance 55 18, 64- accident and life palicy - incontestability clause - 
age exclusion clause 

A provision in a life and accident indemnity policy that  the policy 
shall not cover any person over sixty-five years of age controls over 
another policy provision that any misstatement in the application of 
the policy shall become incontestable by the company after one year 
from date of issue; conseque-ntly, where a 72-year-old insured misstated 
her age as 52 years, recovery under the policy was limited to the return 
of premiums paid. 

APPEAL by plaintiff from Whi tene r ,  D i s t r i c t  J u d g e ,  2 Feb- 
ruary 1970 Session, CALDWELL District Court. 

This case was heard by the trial judge upon an agreed 
statement of facts which, except as the same may have been 
incorporated in the judge's findings of fact, was not brought 
forward in the record on appeal. The pertinent facts as they 
appear in the judgment and in the policy in question may be 
stated as follows: On 6 October 1967 Diamond State Life Insur- 
ance Company, hereinafter called Insurance Company, issued a 
policy providing accident and health indemnity and life insur- 
ance for Geneva E. Wall, hereinafter referred to as the insured. 
The premium for the full twenty-five month term of the policy 
was paid. Family Finance and Acceptance Corporation of 
Winston-Salem, hereinafter called Finance Company, procured 
the policy and was named first beneficiary to the extent of any 
indebtedness owed i t  by the insured. The Finance Company acted 
as agent for the Insurance Company in procuring the policy 
which it required before making the loan to insured. The 
insured's age was misstated in that i t  was stated in the policy to 
be 52 when, in fact, it was 72. The insured died on 18 November 
1968. More than one year after the issuance of the policy, the 
insurance company denied the claim for the face value of the 
policy and tendered the amount of the premium paid by the 
insured. The second beneficiary having predeceased the insured, 
the administrator of the insured's estate instituted this action to 
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recover $747.91, the amount alleged to be due upon the death 
of the insured. 

The two provisions of the policy which are relevant here are  
as  follows : 

"TIME LIMIT ON CERTAIN DEFENSES: (a) After one 
year from the date of issue of this Policy, no misstatements 
made by the applicant in the application for such policy 
shall be used to void the policy or to deny a claim for loss 
incurred or disability (as defined in the policy) commencing 
after expiration of such one-year period. (b) No claim for  
loss incurred or disability (as defined in the policy) com- 
mencing after one year from the date of issue of this Policy 
shall be reduced or denied on the ground a disease or physical 
condition not excluded from coverage by name or specific 
description effective on the date of loss had existed prior t o  
the effective date of coverage of this Policy." 

"AGE LIMIT: The Insurance in this Policy shall not 
cover any person over sixty-five years of age. Should the 
sixty-sixth birthday fall within a period for which the 
premium is accepted by the Company or, if the Company 
accepts the premium after such date, coverage provided by 
this Policy shall continue in force subject to any right of 
cancellation to the end of such period for which the premium 
has been accepted. In the event the age of the Insured has 
been misstated and if, according to the correct age of the 
Insured, the coverage provided by the Policy would have 
become effective, or would have ceased prior to the acceptance 
of such premium or premiums, then the liability of the 
Company shall be limited to the refund, on request, of all 
premiums paid for the period not covered by the policy." 

The trial judge made the following conclusions of law, 
among others : 

"3. That the incontestable clause does not preclude defendant 
from asserting the limitation on benefits payable under 
the policy due to the age of the insured. 

4. That the insured being over sixty-five years of age 
was, according to the terms of the policy, uninsurable 
on the date the policy was issued. 
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6. That with the provision relating to age in the policy of 
insurance herein, plaintiff's recovery is limited to a 
return of the premiums paid while the insured was over 
the age of sixty-five years. 

"7. That the plaintiff is entitled to recover of defendant the 
sum of $52.97." 

The court had previously sustained a demurrer filed by the 
Finance Company on the ground that no cause of action was 
stated against that defendant. From the judgment sustaining the 
demurrer and from the judgment denying recovery against the 
Insurance Company except for the sum representing the amount 
of premiums paid, plaintiff appealed. 

L. H. Wall  f o r  plaintiff appellant. 

Wilson and Palmer by  Hugh M. Wilson for defendant ap- 
pellees. 

The only real question presented by the appeal is whether 
the provisions of the policy contained in the "AGE LIMIT" clause 
are rendered inoperative by the provisions contained in the 
"TIME LIMIT ON CERTAIN DEFENSES" clause. To this question 
our answer is no. 

Where a policy provides that in the event of misrepresenta- 
tion as to age, the contract will be adjusted so as to pay the 
amount actually due under the insured's correct age. It is 
generally held that this provision relates not to the efficacy of 
the contract, but to the benefits due, and is not affected by the 
incontestable clause. 1 Appleman, Insurance Law and Practice, 
Sec. 334, p. 606; 43 Am. Jur. 2d, Insurance, $ 1169; Annot., 135 
A.L.R. 445. I t  is our opinion that the age limit clause in the 
policy in question should, for similar reasons, be given effect. 
"With this provision in the face of the policy, plaintiff's recovery 
is limited to a return of the premiums paid while the insured 
was over the age of 65 years." McCabe u. Casualty Co., 209 N.C. 
577, 183 S.E. 743. The "AGE LIMIT" clause in the policy is almost 
identical to G.S. 58-259.1 which requires the same result as to 
all policies to which i t  is applicable. 
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We have carefully considered all of the assignments of 
error brought forward and argued by plaintiff as to each 
defendant. The judgments, as to each defendant, are affirmed. 

Affirmed. 

CAMPBELL and BRITT, JJ., concur. 

NC. MRS. W. P. (DONA) HULL v. WINN-DIXIE GREENVILLE, I 

No. 7029SC324 

(Filed 5 August 1970) 

1. Negligence § 1- negligence defined 
Negligence is the failure to  exercise that  degree of care which a 

reasonable and prudent man would have exercised under like circum- 
stances, and may consist of acts of commission or  omission. 

2. Negligence 5.1, 53- duties of store proprietor to invitee - safe 
condition of premises 

Defendant superniarket proprietor had the duty to  exercise reason- 
able care to keep the premises in a reasonably safe condition so a s  not 
to expose the plaintiff invitee unnecessarily to  danger, and to give 
warning of hidden conditions and dangers of which he had knowledge, 
or in the exercise of reasonable supervision and inspection should have 
had knowledge, and of which the plaintiff had less or no knowledge. 

3. Negligence $8 5.1, 53- unsafe premises - notice charged to proprietor 
A proprietor is charged with notice of an unsafe condition arising 

from dangerous substances on the floor of the aisles of i ts  store if the 
unsafe condition has remained f o r  sufficient time for  the proprietor 
to know, or by the exercise of reasonable care to have known, of its 
existence. 

4. Negligence 5s 5.1, 57- fall  by store customer - condition of premises 
- res  ipsa loquitur 

A store proprietor is not a n  insurer of the safety of his premises. 

5. Negligence §§ 5.1, 57- fall  by customer on oily substance - negligence 
by proprietor - insufficiency of evidence 

Evidence that  plaintiff customer slipped and fell on a n  oily sub- 
stance believed to be cooking oil on the floor of defendant's supermarket 
was insufficient to be submitted to  the jury on the  issue of defendant's 
negligence, the doctrine of r e s  ipsa loqz~itzw being inapplicable, and 
there being no evidence tending to show t h a t  defendant knew or  should 
have known of the dangerous condition or  tha t  i t  mas created by 
defendant's own negligence. 
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APPEAL by plaintiff from Snepp, J., January 1970 Session 
of RUTHERFORD Superior Court. 

Plaintiff's complaint alleges that on 1 May 1965 plaintiff 
entered the defendant's establishment in Morganton, N. C., as 
an  invitee for the purpose of buying groceries; that an area of 
the floor was covered by an oily substance believed to be cooking 
oil; that the substance was not discernible to the plaintiff; that 
the defendant corporation through its employees and agents 
negligently caused and permitted the oily substance to remain on 
the floor and thereby did not provide a safe passageway for 
customers; that the oily substance had been on the floor for 
such a period of time that the defendant's employees knew or 
should have known of its presence and should have removed i t ;  
that no warning was given the plaintiff of the dangerous condi- 
tion of which defendant had actual or constructive notice; and 
that plaintiff slipped, fell and was injured as a result of the 
defendant's negligence. 

The defendant answered denying the allegations of the 
complaint. At the close of plaintiff's evidence, the defendant 
moved for a directed verdict pursuant to Rule 50, Rules of Civil 
Procedure on the grounds that there was no evidence of negli- 
gence on the part of defendant. The motion was granted and 
plaintiff appealed. 

Carroll W. Walden, Jr., for plaintiff appella&. 

J. Nat Hamrick for defendant appellee. 

Plaintiff's evidence, when considered in the light most 
favorable to her and giving her the benefit of every reasonable 
inference of fact which can be drawn therefrom, as we are 
required to do, was insufficient to withstand defendant's motion 
for a directed verdict. 

The evidence favorable to the plaintiff tended to show that 
the pIaintiff entered the defendant's establishment a t  approxi- 
mately 9:30 a.m. on 1 May 1965 accompanied by her daughter 
Carol Hull who was 17 years old at  that time. The plaintiff 
proceeded to the end of the frozen food counter to purchase bread. 
Carol Hull was close behind pushing a grocery cart. At this time 
the plaintiff fell in a substance that caused "greasy spots" on 
her clothing. The plaintiff testified that she received no warning 
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of the substance being on the floor prior to her fall nor was 
there any sign indicating its presence. Carol Hull testified that 
she saw her mother fall in what appeared to her to be clear 
cooking oil which was spattered over an area about five or six 
feet long; that the floor was clean except for the big spot of oil. 
This was the extent of the evidence relating to condition of the 
premises. 

[I, 21 The failure to exercise that degree of care which a 
reasonable and prudent man would have exercised under like 
circumstances is negligence, and this may consist of acts of 
commission or omission. 6 Strong, N. C. Index 2d, Negligence, 
8 1, pp. 3, 4;  Lanier v. Roses Stores, Inc., 2 N.C. App. 501, 163 
S.E. 2d 416; Forrest v. Kress & Go., 1 N.C. App. 305, 161 S.E. 
2d 225. The plaintiff's status as an invitee, 6 Strong, N. C. 
Index 2d, Negligence, Q 59, p. 129; Pufford v. Construction Co., 
217 N.C. 730, 9 S.E. 2d 408, placed upon the defendant the 
duty to exercise reasonable care to keep the premises in a 
reasonably safe condition so as to not expose the plaintiff unne- 
cessarily to danger, and to give warning of hidden conditions 
and dangers of which it  had knowledge, or in the exercise of 
reasonable supervision and inspection should have had knowledge 
and of which the plaintiff had less or no knowledge. Hedrick v. 
Tigniere, 267 N.C. 62, 147 S.E. 2d 550; Quim v. Supermarket, 
Inc., 6 N.C. App. 696, 171 S.E. 2d 70, cert. den., 276 N.C. 184; 
Brudy v. Coach Co., 2 N.C. App. 174, 162 S.E. 2d 514; Britt v. 
Mallard-Griffin, Inc., 1 N.C. App. 252, 161 S.E. 2d 155. 

[3] The plaintiff failed to offer any evidence tending to show 
that the defendant's employees or agents had knowledge of the 
unsafe condition or that defendant, bj7 the exercise of reasonable 
care, could have known of the condition. There is no evidence of 
how the oily substance came to be on the floor or how long it  had 
been there. A proprietor is charged with notice of an unsafe 
condition arising from dangerous substances on the floor of its 
aisles of its store, if the unsafe condition has remained for 
sufficient time for the proprietor to know, or by the exercise of 
reasonable care to have known, of its existence. Long v. Food 
Stores, 262 N.C. 57, 136 S.E. 2d 275. 

[4, 51 The defendant is not an insurer of the safety of his 
premises, Bowden v. Kress, 198 N.C. 559, 152 S.E. 625, nor does 
the doctrine of res ipsa loquitur apply. Harris v. Montgomery 
Ward & Co., 230 N.C. 485, 53 S.E. 2d 536. The plaintiff failed to 
offer evidence tending to show that defendant knew or should 
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have known of the dangerous condition or that the dangerous 
condition was created by defendant's own negligence. Under 
very similar circumstances nonsuit was held proper in Pratt  v. 
Tea Co., 218 N.C. 732, 12 S.E. 2d 242. The judgment of the trial 
court directing a verdict in favor of the defendant is 

Affirmed. 

CAMPBELL and BRITT, JJ., concur. 

GOLDEN B. WISE AND WIFE, HELEN O. WISE v. CARL L. ISENHOUR 
AND ISENHOUR REAL ESTATE AND CONSTRUCTION COMPANY, 
INC. 

No. 7026SC416 

(Filed 5 August 1970) 

1. Venue 8 5- local or transitory action 
The form of the action alleged in the complaint determines whether 

an action is local or  transitory. 

2. Venue 5 5- transitory action - contract to  construct house - notice 
of lien 

An action to recover monetary damages for breach of a contract 
to construct a house is transitory, and the action may not be transferred 
as a matter of right to the county wherein the house. is located; 
plaintiff's motion to remove defendant's notice of claim of lien upon 
the house does not make the action local. G.S. 1-76(1). 

3. Judgments 5 48- judgment lien - interests created 
A lien created by a docketed judgment does not confer an estate 

or interest in real estate within the meaning of the venue statute, G.S. 
1-76, but i t  merely confers the right to subject the realty to the 
payment of the judgment by sale of the same under execution. 

APPEAL by defendants from Clarkson, J., 13 April 1970 
Session, MECKLENBURG Superior Court. 

Plaintiffs, residents of Mecklenburg County, instituted this 
action against defendant Carl L. Isenhour, a resident of Rowan 
County, and Isenhour Real Estate and Construction Company, 
Inc., a North Carolina corporation with its principal office and 
place of business in Rowan County, to recover damages for 
breach of a construction contract. The complaint alleges in sum- 
mary the following : 
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On 7 October 1968, plaintiffs and defendants entered into 
a contract whereby defendants agreed to construct a dwelling 
for plaintiffs according to plaintiffs' plans and specifications 
and situate on? a tract of land owned by plaintiffs located in 
Rowan County. Defendants failed to carry out the construction 
in conformity to plaintiffs' plans and specifications and refused 
to make the proper corrections. Plaintiffs seek the sum of 
$13,463.00 for losses and damages resulting from defendants' 
failure to perform the contract, and for removal and termina- 
tion of a notice of claim of lien which defendants had placed on 
record in Rowan County. 

Before the time for answering expired, defendants filed a 
motion to remove the cause to Rowan County as a matter of 
right, for that the actian involves a right or interest in real 
property and damages for injuries to real property situate in 
Rowan County. 

After reading the pleadings and hearing arguments of 
counsel, Judge Clarkson denied defendants' motion. From the 
denial of said motion, defendants appeal. 

Williams, Willeford & Boger, by  Thomas M.  Grady, for 
appellants. 

Craighill, Rendleman & Clarkson, by Hugh B. Campbell, Jr., 
for appellees. 

Defendants made a motion for change of venue as a matter 
of right, by virtue of G.S. 1-76, before time for answering 
expired. 

The pertinent portion of G.S. 1-76 reads: 

"Where s~abject of action situated.-Actions for the 
following causes must be tried in the county in which the 
subject of the action, or some part thereof, is situated, 
subject to the power of the court to change the place of trial 
in the cases provided by law: 

(1) Recovery of real property, or of an estate or inter- 
est therein, or for the determination in any form 
of such right or interest, and for injuries to real 
property.'' 
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The sole question presented by this appeal is whether the 
action is removable as a matter of right to the county in which 
the land is situate. 

[I] The form of the action alleged in the complaint determines 
whether an action is local or transitory. Thompson v. Horrell, 
272 N.C. 503, 158 S.E. 2d 633. 

"The test is this: If the judgment to which plaintiff would 
be entitled upon the allegations of the complaint will affect the 
title to land, the action is local and must be tried in the county 
where the land lies unless defendant waives the proper venue; 
otherwise, the action is transitory and must be tried in the 
county where one or more of the parties reside at  the com- 
mencement of the action." Thompson v. Horrell, supra. 

[2] Plaintiff's action is to recover monetary damages for 
breach of the contract; and to remove the notice of lien de- 
fendant has filed in Rowan County. An action to recover mone- 
tary damages for breach of a contract to construct a house is 
transitory and is not a local action within the meaning of G.S. 
1-76(1) ; plaintiff's purpose is not to recover real property, not 
to determine an estate or interest in land, and not to recover for 
damages to realty. Thompson v. Howell, supra. 

Defendants contend, however, that since plaintiffs also 
request the court to remove the notice if lien, this makes the 
action local and removable as a matter of right pursuant to 
G.S. 1-76 (1). 

131 I t  is well settled that a lien created by a docketed judg- 
ment does not confer an estate or interest in real estate within 
the meaning of G.S. 1-76, but merely the right to subject the 
realty to the payment of the judgment by sale of the same under 
execution. Baruch v. Lon8g, 117 N.C. 509, 23 S.E. 447. This being 
so, mere notice of a claim of lien would not confer a greater 
right or interest in the real estate than a docketed judgment and 
would not bring this action within the purview of G.S. 1-76 (1).  

[2] "Title to realty must be directly affected by the judgment, 
in order to render the action local, and an action is not neces- 
sarily local because it incidentally involves the title to land or 
a right or interest therein, . . . I t  is the principal object involved 
in the action which determines the question, and if title is prin- 
cipally involved or if the judgment or decree operates directly 
and primarily on the estate or title, and not alone in personam 
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against the parties, the action will be held local." Rose's Stores v. 
Tawytown Center, 270 N.C. 201, 154 S.E. 2d 320. The principal 
object involved in the present action is monetary damages. Plain- 
tiffs do not seek a judgment that would affect an interest in land, 
but seek a judgment in personam. I t  is not, therefore, a local 
action within the meaning of G.S. 1-76 ( I ) ,  and defendants are 
not entitled to have the action removed to Rowan County as a 
matter of right. 

Affirmed. 

MORRIS and GRAHAM, JJ., concur. 

MILTON GRAGG AND WIFE, RUBY GRAGG v. D. R. BURNS AND WIFE, 
FRANCES BURNS 

No. 7025SC345 

(Filed 5 August 1970) 

1. Rules of Civil Procedure 5 1- date of application 
An action tried subsequent to 1 January 1970 is  subject to  the 

Rules of Civil Procedure. 

2. Rules of Civil Procedure 5 50; Appeal and Error  § 59- motion for 
directed verdict - waiver - review 

Where defendants failed to renew their motion f o r  a directed 
verdict following plaintiffs' additional evidence, the  Court of Appeals 
will not pass upon the sufficiency of the evidence to  survive a motion 
for  a directed verdict. 

3. Highways and Cartways § 11- neighborhood public roads - sufficiency 
of pleadings 

I n  plaintiff's action seeking t o  enjoin defendants from obstructing 
a n  alleged public road, defendants were not entitled to  a dismissal of 
the action on the ground tha t  the action was one t o  establish a 
neighborhood public road under G.S. Ch. 136 and the clerk therefore 
had original jurisdiction over the action, where the complaint did not 
allege t h a t  the road in controversy was a neighborhood public road nor 
did it refer to  G.S. 136, Art. 4. 

4. Evidence 8 25- aerial photographs - admissibility - authentication 
Where a n  a e r i d  photograph was not properly authenticated f o r  

introduction into evidence, i ts  admission over objection was  prejudicial 
to  defendants in  a n  action to restrain them from obstructing a public 
road. 
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APPEAL by defendants from Martin (Harry C.), J., 26 
January 1970 Civil Session, CALDWELL Superior Court. 

This is an action in which plaintiffs seek to enjoin defendants 
from obstructing an alleged public road. Plaintiffs allege that 
the road leads from a state maintained highway, across de- 
fendants' lands and through plaintiffs' lands; that the road 
goes by plaintiffs' residence and provides the only access to and 
from their property. In  their answer defendants deny that the 
road is a public road, that they have obstructed any public road 
and that the road in question provides the only access to and 
from plaintiffs' property. 

One issue was submitted to and answered by the jury as 
follows : 

"1. Is there a public road leading from the end of the 
Highway 1361 through the defendants' property to the 
southern boundary line of the plaintiffs' property as alleged 
in the complaint? 

From judgment in favor of plaintiffs entered on the verdict, 
defendants appealed. 

No counsel for plaintif appellees. 

Louis H. Smith for defendant appellants. 

[I, 21 Defendants assign as error the failure of the trial court 
to grant their motions to dismiss interposed when plaintiffs first 
rested and renewed a t  the conclusion of defendants' evidence. 
I t  will be noted that this action was tried subsequent to 1 Jan- 
uary 19'70, thereby making it subject to the new Rules of Civil 
Procedure. Treating defendants' motion as one for a directed 
verdict under Rule 50 (a),  we do not think the assignment of 
error is well taken. After plaintiffs rested their case and de- 
fendants offered evidence, plaintiffs offered further evidence but 
defendants did not renew their motion following plaintiffs' 
additional evidence. Under the former practice, if the motion to 
nonsuit was not renewed a t  the close of all the evidence, the 
sufficiency of the evidence was not presented on appeal. 7 Strong, 
N.C. Index 2d, Trial, Q 20, p. 292. Rule 50(a) contemplates that 
a motion for directed verdict shall be made "at the close of the 

I 
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evidence offered by an opponent," which was not done in this 
case. Therefore, we do not pass upon the sufficiency of the testi- 
mony to survive a proper motion for a directed verdict. 

[3] Defendants contend that their motions to dismiss should 
have been granted for the reason that this is an action to 
establish a neighborhood public road under G.S. 136-67, et seq., 
and that the clerk of superior court has original jurisdiction 
over that type of action or proceeding. The case of E d w a r d s  v. 
Hwnter, 246 N.C. 46, 97 S.E. 2d 463 (1957), appears to be 
similar but not identical to the case a t  bar. We quote from that 
opinion written by Bobbitt, J. (now C.J.) : 

"If i t  appeared from the complaint that the sole purpose of 
this action was to establish a neighborhood public road as 
defined by G.S. 136-67, defendants' motion to dismiss on the 
ground that the statutory procedure therefor vests original 
jurisdiction in the clerk would be well taken. However, the 
segment of old road in controversy is not referred to in the 
complaint or in plaintiff's affidavits as a neighborhood public 
road, but as a neighborhood road ; nor does plaintiff refer to 
any of the provisions of G.S. Ch. 136, Art. 4." 

The segment of the old road in controversy here is not 
referred to in the complaint as a neighborhood public road but 
as a public road; nor do plaintiffs in this action refer to any of 
the provisions of G.S. Ch. 136, Art. 4 in their complaint. The 
assignment of error relating to plaintiffs' motions to dismiss 
is overruled. 

[4] Defendants assign as error the introduction over their 
objection of a large aerial photograph, also referred to as a tax 
map from the Caldwell. County Tax Office, purportedly por- 
traying the section of Caldwell County in which the road in 
controversy is located. The assignment of error is well taken 
for the primary reason that the photograph or map was not 
properly authenticated for introduction into evidence. Stans- 
bury, N.C. Evidence 2d, $ 153, p. 383. We think defendants were 
sufficiently prejudiced by this error to warrant a new trial. 

Defendants assign as error certain portions of the trial 
judge's charge to the jury. We do not pass upon these assign- 
ments as the objections raised may not occur upon a retrial. 

New trial. 

CAMPBELL and VAUGHN, JJ., concur. 
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REECE W. CAGLE, by HIS NEXT FRIEND, JUDY H. BEATY, V. ROBERT 
HALL CLOTHES AND J,UDY H. BEATY v. ROBERT HALL 
CLOTHES 

No. 7027SC335 

(Filed 5 August 1970) 

1. Negligence §§ 5.1, 57- business places - injury to 5-year-old child - 
directed verdict 

Plaintiff's evidence that she and her five-year-old son were shop- 
ping in defendant's clothing store and that  the son was injured when 
he fell through the plate glass entrance door, held insufficient to with- 
stand defendant's motion for a directed verdict. 

2. Negligence 5.1- business places - liability of proprietor to customer 
The proprietor of a store is not an insurer of the safety of his 

customers, and no inference of negligence on his par t  arises from the 
mere fact of a customer's injury on his premises. 

3. Negligence 5.1- liability of store proprietor - actionable negligence 
Any liability on the part of a store proprietor for injuries suffered 

by his customers attaches only for such injuries as  result from his 
actionable negligence. 

APPEAL by plaintiffs from M a r t i n  ( R o b e r t  M.), S.J., 18 
February 1970 Session, GASTON Superior Court. 

These cases were consolidated for trial. In the first case 
Reece W. Cagle, (the minor plaintiff) sought t o  recover damages 
for personal injuries caused by the alleged negligence of the 
corporate defendant, Robert Hall Clothes. In the second case, 
Judy H. Eeaty, mother of the minor, seeks to recover damages 
for hospital expenses and for loss of the child's services and 
income during his minority as a result of his permanent dis- 
ability. 

At  the conclusion of the plaintiffs' evidence, the defendant's 
motion for a directed verdict, pursuant to Rule 50 of the Rules 
of Civil Procdure, was allowed. Plaintiffs appealed. 

Joseph  B. Rober t s  111, for p la in t i f f  appellants.  

Mul len ,  Holland and  Harrel l  b y  J a m e s  Mul l en  for d e f e n d a n t  
appellee. 

[I] The sole question presented by this appeal is whether 
plaintiffs' evidence was sufficient to  withstand defendant's 
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motion for a directed verdict. Plaintiff's evidence is to be taken 
as true and considered in the light most favorable to him, giving 
him the benefit of every fact and inference pertaining to the 
issues which may be reasonably deduced from the evidence. 
Magnolia Apartments, Zne. v. P. Huber Hanes, 8 N.C. 394, 174 
S.E. 2d 828. 

Plaintiffs alleged, in pertinent part, that on 2 August 1968, 
Judy H. Beaty and her son, Reece Walter Cagle, and other 
relatives went to the defendant's store located on Wilkinson 
Boulevard, Mecklenburg County, North Carolina, and that while 
Judy H. Beaty shopped and purchased merchandise, Reece 
Walter Cagle, age five years, entertained himself. The child then 
sought his mother's permission to leave the store and return to 
their automobile which was parked in a lot nearby. The mother 
agreed and the child proceeded to the door of the store. Re was 
unable to open the door and related his difficulties to an em- 
ployee of defendant. When the child again tried to open the door 
an unanchored rug located next to the door suddenly slipped and 
caused the child to fall through the door, severely cutting his 
right leg. The plaintiffs further alleged: that the defendant 
failed to keep its premises in a safe condition; that i t  failed to 
use due care owed to patrons and particularly this minor in- 
vitee in failing to warn of a dangerous condition; that i t  negli- 
gently installed and maintained glass of insufficient strength in 
the door; that i t  failed to exercise due care in the failure of 
defendant's employees to assist the minor in leaving the build- 
ing; and that i t  allowed and permitted an unanchored rug to 
be placed in close proximity to the door creating a hazard. 

In the light most favorable to the plaintiffs the evidence 
tended to show that Judy H. Beaty and a saleslady of the de- 
fendant were standing a t  a rack of clothes near the double 
doors that provided the only entrance and exit for the store. 
The minor sought permission from his mother to go to their 
automobile. Consent was granted and initial efforts to open the 
door were in vain whereupon the minor returned to his mother 
and stated, "Mommy, I can't get out," and his mother responded, 
"Well, son, push on the door." The child returned to the door and 
moments later a crash was heard, the glass of the door was 
broken and the minor was lying injured on the outside of the 
door. There were no eyewitnesses to the accident. Judy H. Beaty 
testified that the door was constructed of aluminum and plate 
glass "similar to those you see in supermarkets and like the doors 
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in the courthouse." There was no evidence with respect to a 
rug. Defendant sold children's clothing and other items ordinar- 
ily purchased by and for children. 

[2,3] I t  is well established that the proprietor of a store is not 
an insurer of the safety of his customers and that no inference 
of negligence on his part arises from the mere fact of a custom- 
er's injury on his premises, the doctrine of res ipsa loquitur not 
being applicable. Routh v. Hudson-Belk Co., 263 N.C. 112, 139 
S.E. 2d 1 ;  Gaskill v. A & P Tea Co., 6 N.C. App. 690, 171 S.E. 
2d 95. Any liability on the part of the proprietor for injuries 
suffered by his customers attaches only for such injuries as  
result from his actionable negligence. Pratt v. Tea Co., 218 N.C. 
732, 12 S.E. 2d 242. 

When plaintiffs' evidence is considered in the light of the 
applicable well-established principles, we are of the opinion 
that the trial court properly entered directed verdicts for de- 
fendant. There was ns  evidence tending to show that defendant 
failed to do anything which a storekeeper of ordinary care and 
prudence would have done under the same circumstances. Plain- 
tiffs alleged but failed to offer evidence tending to show a defect 
in the premises which proximately resulted in the injury. Plain- 
tiffs alleged but failed to offer evidence tending to show a breach 
of duty on the part of defendant's employees. 

The judgments appealed from are 

Affirmed. 

CAMPBELL and BRITT, JJ., concur. 

STATE O F  NORTH CAROLINA v. JAMES W. LE'DFORD 

No. 7023SC389 

(Filed 5 August 1970) 

1. Escape 8 1- felonious escape - service of sentence for felony - 
State's burden of proof 

In order to convict defendant of the offense of felonious escape a s  
charged in the bill of indictment, the State had to prove, among other 
things, that  a t  the time of the escape defendant was in the lawful 
custody of the State Department of Correction and was serving a 
sentence imposed upon a plea of guilty, a plea of n o l o  con tendere ,  or a 
conviction for a felony. 
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2. Escape 8 1- proof of lawfulness of custody - competency of 
commitment 

A properly certified copy of the commitment is  competent i n  a n  
escape prosecution to show the lawfulness of the custody and the type 
of offense for  which defendant was  committed. 

3. Escape 8 1- felonious escape - failure t o  require jury to find defendant 
in  custody for  felony 

I n  this prosecution for  felonious escape, the trial court erred in 
failing to instruct the jury tha t  in order to  convict defendant of the 
felony of escape i t  must find t h a t  defendant was imprisoned or  in 
lawful custody serving a sentence imposed af ter  conviction, a plea of 
guilty o r  a plea of nolo contendere t o  a felony. 

4. Escape § 1- custody of Highway Commission foreman - prosecution 
under G.S. 148-45 

Defendant's contention tha t  he should have been tried for escape 
under G.S. 14-255 rather  than under G.S. 148-45 is without merit where 
the  evidence shows tha t  when he escaped defendant was in the custody 
of the S ta te  Department of Correction and was under the supervision 
of a foreman for the State Highway Department, and there is  no 
evidence tha t  defendant was beinr hired out by a county, city or town 
under the  provisions of G.S. 14-255. 

APPEAL by defendant from Beal, S.J., April 1970 Regular 
Mixed Session of Superior Court held in WIZKES County. 

Defendant was convicted upon a bill of indictment charging 
the offense of felonious escape on 15 July 1969 from custody of 
the Wilkes County Subsidiary No. 6557 of the State Department 
of Correction. The indictment contains the allegation that de- 
fendant was serving a sentence imposed a t  the March 1966 
Term of Superior Court held in Mecklenburg County for the 
felony of breaking and entering with intent to commit a felony. 
From a sentence of six-months imprisonment, the defendant 
assigned error and appealed to the Court of Appeals. 

Attorney General Morgan and S t a g  A t t o r n e ~  S a f m n  for the 
State. 

Julius A. Rousseau, Jr., for defendant appellant. 

[I, 21 In  order to sustain a conviction of this defendant for 
the offense of escape charged in the bill of indictment, the State 
must prove, among other things, from the evidence and beyond 
a reasonable doubt that  a t  the time of the escape the defendant 
was in the lawful cusody of the State Department of Correction 
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(G.S. 148-6) and was serving a sentence imposed upon a plea 
of guilty, a plea of nolo contendere, or a conviction for a felony. 
State v. Cooper, 275 N.C. 283, 167 S.E. 2d 266 (1969) ; State v. 
Stallings, 267 N.C. 405, 148 S.E. 2d 252 (1966). A properly 
certified copy of the commitment is competent, when introduced 
into evidence, to show the lawfulness of the custody and the 
type of offense for which he was committed. State v. Cooper, 
supra; State v. Vaillancourt, 268 N.C. 705, 151 S.E. 2d 610 
(1966). 

The defendant excepts to the following portion of the 
charge : 

"* * * ( l ) f  you find from the evidence and beyond a reason- 
able doubt that the defendant, James W. Ledford was in 
lawful custody of the North Carolina Department of Cor- 
rection on the 15th day of July, 1969, and if you further find 
that he was in the custody of Mr. L. L. Yates, Superintendent 
of the Wilkes County Subsidiary No. 6557 of the North Caro- 
lina State Prison System or the North Carolina Department 
of Correction, and if you further find that while in such 
lawful custody that he was serving a sentence which was 
imposed in the Superior Court of Mecklenburg and if you 
further find that he did willfully and unlawfully escape or 
attempt to escape from the custody of the said L. L. Yates, 
Superintendent of the Wilkes County Subsidiary No. 6557 of 
the North Carolina Department of Correction a t  Wilkes- 
boro, N. C., and if you so find from the evidence and beyond 
a reasonable doubt, then and in that event, i t  would be your 
duty to return a verdict of guilty." 

[3] This exception is well taken. The vice in the foregoing 
instruction is that the court instructed the jury that if the 
defendant was in the lawful custody of the North Carolina De- 
partment of Correction serving a sentence imposed upon him 
in the Superior Court of Mecklenburg County and that if he 
unlawfully escaped or attempted to escape, he would be guilty. 
The defendant in this case was charged with the felony of 
escape. The court did not require the jury to find that the de- 
fendant was imprisoned or in lawful custody serving a sentence 
which was imposed in the Superior Court of Mecklenburg County 
after a conviction, a plea of guilty, or a plea of nolo contendere 
to a felony. There are two classes of escape from the State 
prison system. One is a felonious escape and the other is a mis- 
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demeanor. G.S. 148-45(a). The defendant was entitled to have 
his case submitted to the jury on the question of whether he was 
imprisoned while serving a sentence imposed for a felony or for 
a misdemeanor. The court in the above portion of the charge 
did not distinguish between felonious escape and a non-felonious 
escape. The defendant was entitled to have the case so presented. 
Moreover, in the record in this case the commitment does not 
appear, and the evidence does not show whether the defendant 
was serving a prison term imposed for a felony or a misdemeanor. 
The commitment is referred to in the evidence and was offered 
into evidence but was not brought up on this appeal. 

[4] Defendant also contends that the sentence imposed was 
excessive because he should have been tried under G.S. 14-255 
rather than G.S. 148-45. There is no merit in this contention. G.S. 
14-255 relates to a prisoner escaping from a person having him 
in custody after such prisoner shall have been hired out by a 
county, city or town. There is absolutely no evidence in this 
case that the defendant was being hired out by a county, city 
or town under the provisions of G.S. 14-255. The evidence is that 
the defendant was in the custody of the North Carolina Depart- 
ment of Correction and was under the supervision of a foreman 
for the State Highway Department. State v. Whitley, 264 N.C. 
742, 142 S.E. 2d 600 (1965). 

The defendant has other assignments of error which we do 
not deem necessary to discuss since they may not recur on a 
new trial. 

New Trial. 

PARKER and HEDRICK, JJ., concur. 

STATE O F  NORTH CAROLINA v. LEE McQUEEN, JR.  

No. 7019SC304 

(Filed 5 August 1970) 

1. Criminal Law 3 87- allowance of leading questions - discretion of 
court 

The allowance of leading questions is  a matter  entirely within 
the discretion of the  trial judge, and his rulings thereon will not be 
reviewed on appeal absent a showing of abuse of discretion. 
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2. Criminal Law 5 87- contention that court allowed leading questions 
Defendant's contention that  the court erred in permitting the 

solicitor to ask leading questions is without merit where the record 
shows that most of the questions objected to were proper, and that  
when one leading question was asked by the solicitor, the court 
permitted the solicitor to rephrase the question so as  to place it in 
proper form. 

3. Automobiles 5 46- opinion testimony a s  to speed 
Any person who has had an opportunity for observation is  competent 

to  testify as to the rate of speed of a moving automobile. 

4. Automobiles 05 46, 112- mandaughter prosecution - opinion testi- 
mony as  to speed 

In this manslaughter prosecution, the trial court did not e r r  in 
allowing three witnesses for the State to  testify as  to their opinion 
of the speed of defendant's car, where each of the three witnesses 
testified that he observed defendant's car for a sufficient length of 
time and moving over a sufficient distance to render competent his 
opinion as to its speed, discrepancies in their testimony a s  to the 
opportunity each had to observe defendant's car and a s  to his opinion 
of its speed being for the jury to  resolve. 

APPEAL by defendant from Kive t t ,  J., 26 January 1970 
Criminal Session of RANDOLPH Superior Court. 

Defendant was tried on his plea of not guilty to an indict- 
ment charging him with manslaughter. The State's evidence 
tended to show that defendant was intoxicated and was driving 
his automobile a t  high speed when i t  collided with an automobile 
being driven by Randy Keith Harvell, who was killed as result of 
the collision. The jury found defendant guilty of involuntary 
manslaughter, and from judgment imposing prison sentence, 
defendant appealed. 

A t t o r n e y  General Robert  Morgan  and Staff A t torney  Rich- 
ard N. League for t h e  State .  

W a l k e r ,  Bell  & O g b u m  by  J o h n  N. Ogburn,  Jr., f o r  de- 
f endant  appellant. 

11, 21 Two highway patrolmen who observed defendant a t  the 
scene of the collision testified for the State that in their opinion 
defendant had been drinking and was under the influence of 
some type of alcoholic beverage. Appellant's first nine assign- 
ments of error are  directed to  the trial court's rulings with 
reference to this testimony, appellant contending the court 
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erred in permitting the solicitor to ask leading questions. "The 
allowance of leading questions is a matter entirely within the 
discretion of the trial judge, and his rulings will not be reviewed 
on appeal, a t  least in the absence of a showing of abuse of 
discretion." Stansbury, N.C. Evidence 2d, $ 31, a t  p. 59; State 
v. Staten, 271 N.C. 600, 157 S.E. 2d 225. Examination of the 
record in the present ease reveals that most of the questions 
objected to were in all respects proper. When one leading 
question was asked by the solicitor, the court, without expressly 
ruling upon defendant's objection, permitted the solicitor to 
rephrase the question so as to place i t  in proper form. In this 
there was manifestly no abuse of discretion. Appellant's first 
nine assignments of error are overruled. 

[A] Appellant contends the trial court erred in allowing three 
witnesses for the State to testify as to their opinion of the speed 
s f  defendant's car. One witness, a passenger in the car which 
was struck by defendant's automobile, testified that he first saw 
defendant's automobile when it  was about 245 yards away and 
observed i t  from that point on until the collision. This witness 
stated that in his opinion defendant was going 95 to 100 miles 
an hour. A secofid witness, who was riding in a car traveling in 
the same direction as defendant, testified that from the time he 
first saw defendant's car until i t  went out of sight was "prob- 
ably a minute," and that his best estimate of the distance over 
which he observed defendant's car moving "would be a quarter 
of a mile or maybe half a mile." This witness placed the speed 
of defendant's car a t  75 miles per hour. A third witness said he 
observed defendant's car for "about a minute and for a distance 
of a quarter to a half mile," and placed the speed at  between 
60 and 70 miles per hour. 

[3, 41 "It is a general rule of law, adopted in this State, that 
any person of ordinary intelligence, who has had an opportunity 
for observation, is competent to testify as to the rate of speed of 
a moving object, such as an automobile." kookabill v. Regan, 
247 N.C. 199,100 S.E. 2d 521. Each of the three witnesses in this 
case testified that he observed defendant's car for a sufficient 
length of time and moving over a sufficient distance to render 
competent his opinion as to its speed. Discrepancies in their 
testimony, both as to the opportunity each had to observe de- 
fendant's car and as to his opinion of its speed, were for the 
jury to resolve. 
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We have carefully reviewed the entire record and find 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 

JOHN RALPH GIBSON v. ELMER J. MONTFORD AND DURWOOD 
AM AN 

No. 703SC318 

(Filed 5 August 1970) 

1. Automobiles 5 50- nonsuit as to driver of third vehicle not involved in 
collisicpn 

In this action for personal injuries sustained by plaintiff in a 
collision between automobiles operated by plaintiff and first defendant, 
the trial court did not err  in granting motion for nonsuit by second 
defendant who was the operator of a third vehicle which did not come 
in physical contact with the colliding vehicles. 

2. Evidence 5 14- exclusion of hospital record 
In this action for personal injuries sustained in an automobile 

accident, the trial court did not err in the exclusion of a hospital record 
indicating that  an examination of defendant's blood a short while after 
the collision disclosed the presence of a substantial quantity of ethyl 
alcohol. 

3. Automobiles 5 47- description of accident scene by investigating officer 
In this action arising out of an automobile accident, no prejudicial 

error appears in the admission of testimony by a highway patrolman 
with respect to vire marks and the position of the cars when he arrived 
a t  the accident scene. 

4. Appeal and Error 5 45- abandonment of assignment of error 
Assignment of error not brought forward and argued in the brief 

is deemed abandoned. Court of Appeals Rule No. 28. 

5. Trial 3 33- instructions - explaining law arising on the evidence 
In this action for personal injuries sustained in an automobile 

accident, the trial court sufficiently declared and explained the law 
arising on the evidence as  to all the substantial features of the case. 

APPEAL by plaintiff from Copeland, S.J., November 1969 
Civil Session, CARTERET Superior Court. 

This is an action to recover for personal injuries sustained 
by plaintiff in a collision between automobiles operated by 
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plaintiff and defendant Montford. Plaintiff alleged that defend- 
ant  Aman was the operator of a third vehicle, the negligent 
operation of which was one of the proximate causes of the 
collision although there was no physical contact between the 
Aman vehicle and either of the others. 

At the conclusion of plaintiff's testimony, defendant Aman's 
motion for nonsuit as to him was allowed. Issues of negligence, 
contributory negligence and amount of damages as to plaintiff's 
claim against defendant Montford were submitted to the jury. 
The issue of negligence was answered in the negative and from 
judgment allowing him no recovery, plaintiff appealed. 

Hamilton, Hamilton & Phillips by Luther Hamilton, Sr., for  
plaintiff appellant. 

Wheatly & Mason by C. R. Wheatly for defendant appellee 
Aman. 

George H. McNeill and Boshamer & Graham by Otho L. 
Graham for defe-nt appellee Montford. 

[I] Plaintiff assigns as error the granting of defendant 
Aman's motion for nonsuit a t  the close of plaintiff's evidence. 
Suffice to say, we have carefully reviewed the evidence ini the 
light most favorable to plaintiff but find that it fails to disclose 
any act or omission by defendant Aman which constituted action- 
able negligence and was a proximate cause of plaintips injury 
and damage. For that reason we hold that the trial court did not 
e r r  in granting defendant Aman's motion for nonsuit. The 
assignment of error is overruled. 

121 Plaintiff assigns as  error the failure of the court to 
admit in evidence, over defendant Montford's objection, a record 
from the Carteret General Hospital indicating that an examina- 
tion of Montford's blood a short while after the collision disclosed 
the presence of a substantial quantity of ethyl alcohol in his 
blood. Plaintiff's able counsel concedes that by reason of the 
decision in Sims v. Insurance Co., 257 N.C. 32, 125 S.E. 2d 326, 
and G.S. 8-53 this evidence was not admissible over defendant 
Montford's objection unless the trial judge should rule that in 
his opinion the evidence was necessary to a proper administration 
of justice; but, plaintiff contends that the trial judge abused 
his discretion in not ordering the admission of the evidence. 
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We disagree with this contention and do not think any abuse 
of discretion is shown. The assignment of error is overruled. 

[3] Plaintiff assigns as error the testimony of Highway Pa- 
trolman Jones with respect to tire marks, position of cars, etc., 
a t  the time the patrolman arrived a t  the scene. We have scrut- 
inized the patrolman's testimony in light of the other testimony 
introduced and perceive no prejudicial error in any part  of it. 
The assignment of error is overruled. 

K4, 51 Finally, plaintiff assigns as error the failure of the triaI 
judge in his charge to the jury to "declare and explain the law 
arising on the evidence" as required by applicable statutes and 
decisions. We note that plaintiff's assignment of error No. 13 
based upon exception No. 13 to a specific portion of the charge 
is not brought forward and argued in his brief, therefore, i t  is 
deemed to be abandoned. Rule 28, Rules of Practice in the Court 
of Appeals of North Carolina. Considering the charge contextu- 
ally, as  a whole, we think the court sufficiently declared and 
explained the law arising on the evidence as  to all the substantial 
features of the case. The assignment of error is overruled. 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. JAMES HAROLD JOHNSON 

No. 7028SC298 

(Filed 5 August 1970) 

Criminal Law 5 26- plea of former jeopardy 
A judgment of dismissal in a prior prosecution charging defendant 

with the felonious breaking and entering of the premises occupied by 
one Lloyd R. Montgomery will not support defendant's plea of former 
jeopardy in a new prosecution charging defendant with the felonious 
breaking and entering of premises occupied by one Elvira C. Montgom- 
ery, the prosecutions having charged different offenses. 

APPEAL by defendant from Grist, J., 26 January 1970 
Criminal Session of EUNCQMBE Superior Court. 

At the 3 November 1969 Session of Buncombe Superior 
Court defendant was brought to trial upon an indictment charg- 
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ing him with having committed on 7 July 1969 the offense of 
breaking and entering "a certain storehouse, shop, warehouse, 
dwelling house and building occupied by one Lloyd R. Montgom- 
ery, 648 Swannanoa River Road, Asheville, N. C., wherein 
merchandise, chattels, money, (etc.), . . . were being kept, . . . 
with intent to steal, take, and carry away the merchandise, (etc.) , 
. . . of the said Lloyd R. Montgomery, 648 Swannanoa River 
Road, Asheville, N. C." At the close of the State's evidence, 
defendant's motion to dismiss was granted on the grounds that 
there was a variance between the allegations in the indictment 
and the evidence as to ownership of the property involved, the 
court finding that i t  was alleged in the indictment that the 
property was owned by Lloyd R. Montgomery and the evidence 
showing that i t  was owned jointly with his wife, Elvira Lucile 
Montgomery. The motion to dismiss was granted "with leave of 
the Solicitor to draw another bill." Thereafter a t  the 3 December 
1969 Session, the grand jury returned a true bill charging 
defendant with having committed on 7 July 1969 the offense 
of breaking and entering "a certain dwelling house and building 
occupied by one Elvira L. Montgomei-y, 438 Swannanoa River 
Road, Asheville, North Carolina wherein merchandise, chattels, 
money, (etc.), . . . were being kept, . . . with intent to steal, 
take and carry away the merchandise, chattels, money, valuable 
securities and other personal property of the said Elvira L. 
Montgomery. . . ." Defendant was brought to trial upon this 
latter bill of indictment a t  the 26 January 1970 Session of 
Buncombe Superior Court. He pleaded not guilty, was found 
guilty by the jury, and from judgment imposing prison sentence 
on the verdict, he appealed to the Court of Appeals. 

Attorney General Robert Morgan and Trial Attorney Fred 
P. Parker 111, for the State. 

Smford W .  Brown for defendant appellant. 

Appellant assigns as error the refusal of the trial court to 
sustain his plea of former jeopardy, There is no merit to this 
assignment of error. Evidence for the State, both a t  the Novem- 
ber 1969 trial and a t  the subsequent January 1970 trial from 
which this appeal was taken, was to the effect that defendant 
had broken and entered premises a t  438 Swannanoa River Road 
in Asheville which was occupied by one Elvira L. Montgomery, 



N.C.App.1 SPRING SESSION 1970 255 

State v. Lassiter and State v. Burgess 

who was engaged in business under the name of "Cat and Fiddle 
Restaurant." The indictment under which defendant had been 
tried a t  the November 1969 Session of court charged a different 
offense, having charged the defendant with breaking and enter- 
ing premises located a t  648 Swannanoa River Road, Asheville, 
N .  C., occupied by one Lloyd R. Montgomery. The prior prosecu- 
tion, having been for a different offense, judgment of dismissal 
therein would not sustain a plea of former jeopardy when 
defendant was brought to trial upon a new bill of indictment 
charging him with felonious breaking and entering of premises 
a t  a different location. State v. Stinson, 263 N.C. 283, 139 S.E. 
2d 558; State v. Hieks, 233 N.C. 511, 64 S.E. 2d 871. The fact 
that the trial judge a t  the first trial granted nonsuit by reason 
of a fatal variance between the allegations in the indictment and 
the proof as to "ownership of the property involved," rather 
than for fatal variance between the aIIegations in the indictment 
and the proof as to the location of the premises which had been 
broken and entered, is not material. In any event the two indict- 
ments charged different offenses, and a judgment of dismissal 
for whatever reason entered after a trial on the first indictment 
would not sustain a plea of former jeopardy when defendant 
was brought to trial on the charge contained in the second 
indictment. 

We have examined appellant's remaining assignments of 
error, most of which relate to the judge's charge to the jury, 
and find them to be without merit. 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. EDWIN J. LASSITER AND STATE 
O F  NORTH CAROLINA v. JAMES HENRY BURGESS 

No. 701SC413 

(Filed 5 August 1970) 

I. Hunting Q 3- hunting deer by artificial light - prosecution - suffi- 
ciency of warrants 

Warrants charging that defendants unlawfully and wilfully at- 
tempted to take deer with the aid of an artificial light between the 
hours of sunset and sunrise in an area known to be inhabited and 
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frequented by deer, held sufficient to charge the offense defined by 
G.S. 113-104; the words "in an area known to be inhabited and 
frequented by deer" are  mere surplusage and may be disregarded. 

2. Hunting 9 3; Indictment and Warrant 8 13- hunting deer by artificial 
light - prosecution - bill of particulars 

In a prosecution charging defendants with the unlawful hunting of 
deer by artificial light, a violation of G.S. 113-104, i t  was incumbent 
upon the defendants to ask for a bill of particulars if they desired to 
know what area of the county the offense took place. 

APPEAL by the State from Hubbard, J., March 1970 Criminal 
Session, GATES Superior Court. 

Separate warrants against defendants charged that on or 
about 29 November 1969 they "did unlawfully and wilfully 
attempt to take deer with the aid of an artificial light between 
the hours of sunset and sunrise in an area known to be inhabited 
and frequented by deer * * * in violation of law G.S. 113-104 and 
G.S. 113-109." 

Defendants were convicted in district court and appealed 
to superior court. Before pleading to the warrants in superior 
court, defendants moved to quash the warrants. The motions 
were allowed and the State appealed pursuant to G.S. 15-179 (3). 

Attorney General Robert Morgan By S ta f f  At torney Mrs. 
Christine Y.  Denson for t he  State. 

Jones, Jones & Jones b y  A. B. Harrington for defendant 
appellees. 

G.S. 113-104 provides in pertinent part that " [g] ame birds 
and game animals shall be taken only in the daytime, between 
sunrise and sunset * * *" and that " [n] o person shall take any 
game animals or game birds * * * by aid of or with the use of 
any jacklight, or other artificial light * * *." By G.S. 113-83, 
deer is defined as  a "game animal." G.S. 113-109(a) provides 
penalties for violation of Chapter 113 "unless a greater penalty 
be prescribed for the specific act or acts." 

G.S. 113-109 (b) provides as  follows : 
"Any person who takes or attempts to take deer between 
sunset and sunrise with the aid of a spotlight or other arti- 
ficial light on any highway or in any field, woodland, or 
forest, in violation of this article shall, upon conviction, be 
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fined not less than two hundred fifty dollars ($250.00) or 
imprisoned for not less than ninety days. In any locality or 
area which is frequented or inhabited by wild deer, the 
flashing or display of any artificial light from roadway or 
public or private driveway so that the beam thereof is 
visible for a distance of as much as fifty feet from such 
roadway or driveway, or the flashing or display of such 
artificial light a t  any place off such roadway or driveway, 
when either of such acts is accompanied by the possession 
of a firearm or a bow and arrow during the hours between 
sunset and sunrise, shall constitute prima facie evidence of 
a violation punishable under the provisions of the preceding 
sentence." 

[ I  We think the warrants were sufficient to survive motions 
to quash and the trial judge erred in granting said motions. 
The warrants did not charge an offense under G.S. 113-109 (b) 
because they did not allege that the acts complained of occurred 
on a highway or in a field, woodland, or forest. (See State v. 
Gibbs, 234 N.C. 259, 66 S.E. 2d 883.) But, under G.S. 113-104, 
the taking of deer between the hours of sunset and sunrise with 
the aid of an artificial light is unlawful and an attempt to 
commit a crime is an indictable offense. State v. Parker, 224 
N.C. 524, 31 S.E. 2d 531. The words "in an  area known to be 
inhabited and frequented by deer" set forth in the warrants are 
mere surplusage and may be disregarded. 

[2] The record discloses that the trial judge allowed the motions 
to quash for that the defendants "are entitled to know the area 
[in Gates County] in which they are charged with having 
attempted to take deer with the aid of an artificial light." We 
disagree with this conclusion. For the reasons stated, we think 
the warrants are sufficient in law. If defendants desire further 
information, it is incumbent on them to request bills of particu- 
lars. State v. Everhardt, 203 N.C. 610, 166 S.E. 738. 

Reversed. 

BROCK and HEDRICK, JJ. ,  concur. 
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KENNETTE FRAZIER PANHORST v. GEORGE M. PANHORST, JR. 

No. 7028SC306 

(Filed 5 August 1970) 

Appeal and Er ror  § 31- assignment of error to the charge - contentions 
of appellant 

Appellant's challenge to the charge of the  trial court was insuffi- 
cient to  nierit consideration on appeal, where appellant did not set out 
in  her exception and assignment of error her contention as  to what 
the court should have charged. 

APPEAL by defendant from McLean,  J., 16 February 1970 
Regular Session, BUNCQMBE Superior Court. 

This is an action instituted on 14 February 1969 in the 
General County Court of Buncombe County in which plaintiff 
wife seeks to recover subsistence and counsel fees from defendant 
husband. No child was born to the marriage. Trial was by jury 
in the county court (the district court to become operative in 
Buncombe County in December 1970), and issues were submitted 
to and answered by the jury as foIlows: 

"1. Did the defendant abandon the plaintiff, as alleged in 
the Complaint ? 

2. If so, was such abandonment without adequate cause 
or provocation on the part of the plaintiff, as alleged in the 
Complaint ? 

Judgment was entered on the verdict denying plaintiff any 
recovery and she appealed to superior court where the case was 
reviewed on the record on errors assigned by plaintiff. The 
superior court entered judgment allowing certain of plaintiff's 
assignments of error, vacating the verdict and judgment of the 
county court, and remanding the case for a new trial and 
further appropriate proceedings. Defendant appealed to this 
Court from the superior court judgment. 

S. T h o m a s  W a l t o n  and Wi l l iam J. Cocke for plainti f f  ap- 
pellee. 

Rober t  E. Riddle for de fendant  appellant. 
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We have carefully reviewed the record of the trial of this 
action and are of the opinion that i t  was free from prejudicial 
error and that the superior court erred in vacating the county 
court judgment and ordering a new trial. 

Although we have duly considered each of the assignments 
of error brought forward in the briefs, we deem i t  necessary 
to discuss only one of them. On her appeal to superior court, by 
her assignment of error No. 6, based upon her exception No. 16, 
plaintiff challenged a portion of the trial judge's jury charge 
relating to abandonment. I t  is evident that in this part of the 
charge the trial judge was following the legal principles declared 
in Caddell v. Caddell, 236 N.C. 686, 73 S.E. 2d 923, but plaintiff 
insists that the court did not charge as fully as Caddell requires. 
The record discloses that plaintiff indicated the portion of the 
charge that she assigned as error, but she did not set out in her 
exception and assignment of error her contention as to what 
the court should have charged. 

In 1 Strong, N.C. Index 2d, Appeal and Error, $ 31, pp. 166, 
167, we find the following (references to citations omitted) : 

"An assignment of error to the court's failure to charge the 
law and explain the evidence as required by statute is a 
broadside exception and will not be considered. And an 
exception to an excerpt from the charge ordinarily does not 
challenge the omission of the court to charge further on the 
same or any other aspect of the case. The exception and 
assignment of error to the failure of the court to charge the 
law arising on the evidence on a particular aspect should set 
out the appellant's contention as to what the court should 
have charged, or the particular matters which the appellant 
asserts were omitted. Where the exception fails to specify 
the matters omitted, i t  cannot be aided by an assignment of 
error, since the appellee is entitled to be apprised of the 
theory of the appeal." 

The record further discloses that when the trial judge 
concluded his charge, he inquired of counsel if further instruc- 
tions were desired, to which inquiry plaintiff's counsel replied : 
"You covered it very well, Your Honor.'' We do not think 
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plaintiff's challenge of any portion of the jury charge was suffi- 
cient. 

We hold that the superior court erred in allowing either 
of plaintiff's assignments of error. The judgment appealed from 
is reversed and this action is remanded to the Superior Court 
of Buncombe County for entry of judgment affirming the judg- 
ment of the General County Court. 

Reversed and remanded. 

CAMPBELL and VAUGHN, JJ., concur. 

ELIZABETH R. TAYLOR v. RICHARD F. TAYLOR 

No. 7016DC358 

(Filed 5 August 1970) 

Divorce and Alimony $8 18, 22- alimony and child support - sufficiency 
of evidence - remand 

In the wife's action seeking alimony pendente lite, alimony without 
divorce, and child custody and support, the wife presented no evidence 
to support her demands for alimony and for custody and support; and 
the action is  remanded for a new hearing an the questions of child 
custody and support. 

APPEAL by defendant from Floyd,  Dis tr ic t  Judge, 5 Feb- 
ruary 1970, Non-jury Session of ROBESON County District Court. 

On 23 December 1969 plaintiff instituted this action seek- 
ing alimony pendente lite, alimony without divorce, custody of 
minor children born of her marriage to defendant and child 
support. Plaintiff's complaint contained allegations of adultery, 
abandonment and indignities to the person of the plaintiff. De- 
fendant answered and denied the material allegations of the 
complaint. Defendant alleged that when the parties separated, 
approximately two years prior to the institution of this action, 
they mutually agreed to live separately and apart from each 
other. Apparently there was no hearing on the question of 
alimony pendente lite. The case was heard on its merits by the 
trial judge without a jury. 

Both parties offered evidence. The judge made the following 
"findings of fact" : 
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". . . [TI he defendant has offered such indignities to the 
person of the plaintiff as to render her condition intolerable 
and life burdensome. The plaintiff is a dependent spouse 
and the defendant owes an obligation of support to the plain- 
tiff and to the children of the marriage, named in the Second 
Cause of Action in the Complaint herein. The defendant is 
a person of means and is able physically and financially to 
provide alimony for the plaintiff and support for the chiI- 
dren named in the complaint. Both of the parties a re  fit and 
proper persons to have the care, custody and control of the 
children of the marriage, and i t  is in the best interests of said 
children that their primary care, custody and control be 
placed with the plaintiff, subject to the right to the de- 
fendant to reasonable visitation privileges. . . ." 

The judgment then ordered that plaintiff be given custody of 
the minor children; defendant transfer certain cash and prop- 
erty to plaintiff; plaintiff trensfer certain property to de- 
fendant; defendant pay a fixed sum monthly as alimony to 
plaintiff; defendant pay a fixed sum for child support and pay 
plaintiff's attorney a fixed sum for representing plaintiff. 

Defendant appealed. 

Johnson, Hedgpeth, Biggs and Campbell by John W. Camp- 
bell for plaintif appellee. 

McLean, Stacy, H e n q  & McLean by  H. E. Stacy, Jr., for 
defendant appellant. 

Plaintiff's complaint contained allegations which, if proven, 
would have entitled her to alimony. G.S. 50-16.2. Plaintiff offered 
no evidence tending to show the existence of any grounds for 
alimony. All the evidence was devoted to the financial circum- 
stances of the parties. The record is void of a scintilla of 
evidence as to the conduct of the defendant or the cause of the 
separation. Plaintiff, throughout her testimony, referred to 
"our separation" and a t  one point "since our mutuaI separation." 
There is no evidence to support the court's conclusion that the 
defendant had offered such indignities to the person of plaintiff 
a s  to render her condition intolerable and life burdensome. 
Plaintiff's action for alimony without divorce should have been 
dismissed and judgment rendered for defendant. There is also 
a complete absence of any evidence in the record to support the 



262 IN THE COURT O F  APPEALS 19 

Fixture Co. v. Flowers and Monroe, Inc. 

court's conclusion as to the best interests of the children with 
respect to custody. 

The judgment entered by the district court judge is re- 
versed. The case is remanded for a new hearing on the question 
of custody and child support to the end that an order, based on 
proper findings of fact which are supported by competent evi- 
dence, may be entered. 

Reversed and Remanded. 

CAMPBELL and PARKER, JJ., concur. 

DOWD H. PRICE FIXTURE COMPANY v. FLOWERS AND MONROE, 
INC., HORACE M. FLOWERS, WILLIAM K. MONROE, JR., AND 
JAMES N. BRITT, JR.  

No. 7026DC277 

(Filed 5 August 1970) 

1. Pleadings 5 25- demurrer for misjoinder of parties and causes 
Where complaint alleged a n  obligation by the individual defendants 

and the assumption of this obligation by the corporate defendant, the  
trial court erred in sustaining the demurrer of the  corporate and 
individual defendants because of misjoinder of causes and parties. 

2. Landlord and Tenant 3 7- improvements by lessees - liabilities of 
owner for  payment 

Mere kaowledge by the owner that  his lessee is causing improve- 
ments to be made to the property does not obligate the owner to  the 
person furnishing the labor or materials, absent evidence tha t  the owner 
allowed the improvements to  be made af ter  having reason to believe 
tha t  such person was looking to him for  payments. 

APPEAL by plaintiff from Stukes, District Judge, 11 De- 
cember 1969 Civil Session, MECKLENBURG County District Court. 

This is an action to recover an unpaid balance of $3,090.23 
due for certain cabinet fixtures which were installed by plaintiff 
pursuant to a contract which called for the payment of a total 
of $22,000.00. The defendants are James N. Britt, Jr., the building 
owner, Horace M. Flowers and William K. Monroe, Jr., a s  
individuals and Flowers and Monroe, Inc., a corporation, De- 
fendant Britt, the owner of the building in which the fixtures 
were installed, demurred on the ground that the complaint 
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failed to state a cause of action against him. His demurrer was 
sustained. The court sustained the demurrer of the remaining 
defendants because of misjoinder of parties and causes of action. 
From judgments sustaining each of the demurrers, plaintiff 
appeals. 

Will iam D. McNaull, Jr., for plaintif appellant. 

Erv in ,  Horack and McCartha and Lee and Lee b y  W. Os- 
borne Lee, Jr., f o r  defendant appellee Flowers and Monroe, Inc. 

McLean, Stacy, Henry  and McLean by  Everet t  L. Henry  
f o r  defendant appellees Horace M. Flowers and Wil l iam K. 
Monroe, Jr .  

L .  J.  Bri t t  and Son  and Haynes and Baucom b y  Lloyd F. 
Baucom for  defendant appellee Britt .  

[I] The judgments appealed from were entered on 11 Decem- 
ber 1969, prior to the effective date of the repeal of Articles 12, 
13 and 14 of Chapter 1 of the General Statutes of North Caro- 
lina. In view of the repeal of these statutes which formerly 
governed complaints, answers and demurrers, we do not deem 
it necessary to review them in order to dispose of the present 
case. It suffices to say that the trial court erred in sustaining 
the demurrer of the corporate defendant Flowers and Monroe, 
Inc., and Horace M. FIowers and William K. Monroe, Jr., 
individual defendants, because of misjoinder of causes and 
parties. Among other things the complaint alleges an obligation 
by the individual defendants and the assumption of this obliga- 
tion by corporate defendant. 

[2] Even when we give the complaint its most liberal con- 
struction, no cause of action is stated against defendant Britt. 
I n  effect plaintiff alleges that Britt was the owner of the building 
and knew plaintiff was making the improvements a t  the in- 
stance of the other defendants. Mere knowledge by the owner 
that his Iessee is causing improvements to be made to the 
property does not obligate the owner to the person furnishing 
the labor or materials, absent evidence that the owner allowed 
the improvements to be made after having reason to believe that 
.such person was looking to him for payments. Air Conditioning 
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Co. v. Douglass, 241 N.C. 170, 84 S.E. 2d 828 ; Brown v. Ward, 
221 N.C. 344, 20 S.E. 2d 324. 

The judgment of the district court is affirmed as to James 
N. Britt, Jr., and is reversed as to defendants Flowers and 
Monroe, Inc., Horace M. Flowers and William K. Monroe. 

Affirmed in part. 

Reversed in part. 

CAMPBELL and BRITT, JJ., concur. 

CELESTIA S. SMITH v. DR. JOHN W. FOUST AND THE NALLE 
CLINIC COMPANY, A CORPORATION 

No. 7026SC250 

(Filed 5 August 1970) 

1. A-egligence $ 31; Physicians and Surgeons 5 16- malpractice action - 
res ipsa loquitur - instructions 

Failure of the trial court in a malpractice action to instruct the 
jury on the doctrine of r e s  ipsa loquitur was not erroneous where 
plaintiff made no request for such instruction. 

2. Trial § 51- setting aside verdict in discretion of court - review 

Motion to set the verdict aside as being contrary to the greater 
weight of the evidence is addressed to the discretion of the trial court, 
whose refusal to grant the motion is not appealable in the absence of 
manifest abuse of discretion. 

APPEAL by plaintiff from Anglin, J., 1 December 1969 
Schedule "E" Civil Session, MECKLENBURG Superior Court. 

Plaintiff appeals from a jury verdict that defendants were 
not negligent in her malpractice action against defendant Foust, 
who performed a tonsillectomy upon her, and his then employer, 
the Nalle Clinic Company. 

Bailey & Davis by Gary A. Davis for plaintif appellant. 

Carpenter, Golding, Crews & Meekins by  John G. Golding 
and James R. Carpenter for defendant appellees. 
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[I] Plaintiff first assigns as error the failure of the trial judge 
to  instruct the jury with reference to the application of the 
doctrine of res ipsa loquitur. 

The record reveals that plaintiff did not request instructions 
on this point. It discloses that after the trial judge completed 
his charge and held a brief conference with all attorneys appear- 
ing in the case he ordered that the record show that no request 
for further instructions was made by counsel for plaintiff or 
counsel for defendants. In Lyles v. Carbonating Co., 140 N.C. 
25, 52 S.E. 233 (1905), our Supreme Court held, as stated in the 
second headnote of the opinion: "An exception that the court 
failed to explain fully to the jury the doctrine of res ipsa 
loquitur cannot be sustained, where the appellant faiIed to hand 
up a prayer for instruction to that effect." This ruling was 
followed in Isley v. Bridge Co., 141 N.C. 220, 53 S.E. 841 (1906). 
The assignment of error is overruled. We do not hold, or even 
imply, that the instruction plaintiff now contends for should 
have been given if requested; we hold only that in view of the 
cited cases, in the absence of request, plaintiff was not entitled to 
the instructions. 

121 Plaintiff's other assignment of error is to the failure of 
the trial judge to grant plaintiff's motion to set the verdict 
aside as being contrary to the greater weight of the evidence. 
Plaintiff concedes that i t  is well settled in this jurisdiction that 
such motion is addressed to the discretion of the trial court and 
its refusal to grant the motion is not appealable in the absence 
of manifest abuse of discretion. 7 Strong, N.C. Index 2d, Trial, 
$ 51, p. 369. We hold that no abuse of discretion is shown in this 
case, therefore, the assignment of error is overruled. 

Although plaintiff sustained an unfortunate injury, de- 
termination of the question of negligence was for the jury and 
in a trial free from prejudicial error it resolved the issue against 
her. 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 
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EDWIN H. VOORHEES AND WIFE, MILDRED B. VOORHEES V. VERN- 
ON C. GUTHRIE AND WIFE, ELMA W. GUTHRIE 

No. 703SC423 

(Filed 5 August 1970) 

1. Appeal and Error  3 50; Trial 5 36- statement of contentions - 
expression of opinion - new trial 

Where t r ia l  court inadvertently expressed its opinion in s tat ing 
tho contentions of the  parties, the cause must be remanded for  a new 
trial. G.S. 1-180. 

2. Appeal and Error  3 31- exception t o  the charge - statement of 
contentions 

Exceptions to  a n  expression of opinion in the statement of conten- 
tions may be taken by  the aggrieved party fo r  the f i rs t  time on appeal. 

APPEAL by defendants from Parker (Joseph W.), J., 9 
Februayy 1970 Session, CARTERET Superior Court. 

Defendants own three contiguous parcels of land situate 
on the Atlantic Beach Causeway between the towns of Morehead 
City and Atlantic Beach. In February 1964 defendants and 
plaintiffs executed a lease agreement which contained a de- 
scription of two parcels of land. The lease agreement contained 
an option to purchase. In  1969 a dispute arose as to whether the 
third parcel should have been included in the lease agreement. 
This action was commenced to reform the lease to include the 
third parcel. 

From an adverse verdict and judgment reforming the 
lease to include the third parcel, defendants appealed. 

Nelson W. Taylor for  plainti#. 

Boshamer & Graham, by Otho L. Graham, for  defendant. 

[I, 21 The charge of the court to the jury contains inadvertent 
expressions of opinion which entitle defendants to a new trial. 
The manner of stating the contentions of the parties, if in- 
dicative of the court's opinion, is within the prohibition of G.S. 
1-180. Bailey v. Hay?nan, 220 N.C. 402, 17 S.E. 2d 520. And 
exceptions to an expression of opinion in the statement of con- 
tentions may be taken by the aggrieved party for the first time 
upon appeal. State v. Powell, 6 N.C. App. 8, 169 S.E. 2d 210. 
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We do not quote the lengthy statement of contentions given 
by the trial judge because they would not be understandable 
without our also setting out a full review of the evidence. We 
conclude that neither would give any particular aid to the bar 
or the trial bench, and could not serve as a precedent in the 
future. Suffice to say, in our opinion the warmth and vigor of 
the trial judge's expressions, although couched in the form of 
contentions, were effective to impress the jury with the strength 
of plaintiffs' position and the weakness of defendants'; and 
undoubtedly conveyed to the jury the impression that the trial 
judge was of the opinion plaintiffs should prevail in this lawsuit. 

It may well be that plaintiffs are entitled to have the lease 
reformed in accordance with their contentions. Nevertheless, 
defendants are entitled to have the case presented to the jurors 
without their being subjected to the opinion of the trial judge 
upon what the facts of the case are or what the verdict should be. 

New Trial. 

MORRIS and GRAHAM, JJ., concur. 

SADIE C. TAYLOR v. FRANK THOMAS WRIGHT AND AMBROSE 
TAYLOR 

No. 7019SC361 

(Filed 5 August 1970) 

Damages $8 10, 13- evidence of hospital and medical expenses - excIusian 
- payment by insurance 

Where, in a personal injury action, i t  was stipulated that  all of 
plaintiff's medical and hospital expenses had been paid by the defend- 
ant's insurance carrier, it  was not reversible error for the trial court to 
exclude from jury consideration the plaintiff's evidence of her hospital 
and medical expenses. 

On certiorari to review trial before Lupton, J., 2 June 1969 
Session, RANDOLPH Superior Court. 

Because of the absence of the court reporter for the 19th 
District and the consequent inability of counsel to timely obtain 
a verbatim transcript of the record of trial, this Court allowed 
certiorari to perfect a late appeal. 

Plaintiff brought this action to recover for personal in- 
juries alleged to have been suffered in an automobile accident 
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on 20 March 1967 by reason of the joint and concurring negli- 
gence of defendants. 

The jury answered that defendant Wright was not negli- 
gent, that defendant Taylor was negligent, and awarded dam- 
ages in the sum of $500.00. Plaintiff appealed. 

John Randolph Ingrarn for plaintiff. 

Smith, Moore, Smith, Schell & Hunter, by Richmond G. 
Bernhardt, Jr., for defendant Wright. 

Perry C. Henson and Daniel W. Donah.ue for defendant 
Taylor. 

During the course of the presentation of plaintiff's evidence, 
i t  was stipulated by plaintiff "that all of the plaintiff's medical 
and hospital expenses had been paid by the defendant Taylor's 
insurance carrier." Based upon this stipulation, the trial judge 
would not allow plaintiff to offer evidence of the amount of the 
medical and hospital expenses; and he instructed the jury that 
medical and hospital expenses were not involved in the case. 
Plaintiff assigns this as error. 

In this jurisdiction plaintiff is not entitled to a double 
recovery, Tart v. Register, 257 N.C. 161, 125 S.E. 2d 754; and 
plaintiff would therefore have had to submit to a reduction in 
the verdict by the amount paid by defendant's insurance carrier 
had the trial judge allowed the evidence to be considered by the 
jury. 

Although we do not consider that i t  would have necessarily 
constituted reversible error had the trial judge allowed plaintiff 
to offer evidence of her medical and hospital expenses, and then 
to have reduced the verdict by the amount already paid by 
defendant's carrier, we hold that i t  was not reversible error in 
this case for the trial judge to exclude the evidence from con- 
sideration by the jury. 

Plaintiff's remaining assignments of error have been con- 
sidered and are overruled. 

No Error. 

BRITT and HEDRICK, JJ., concur. 
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JOE PARTIN, ON BEHALF OF HIMSELF AND OTHER INTERESTED TAXPAYERS 
OF THE CITY O F  RALEIGH V. THE CITY O F  RALEIGH 

No. 7010SC357 

(Filed 5 August 1970) 

Taxation 3 14; Municipal Corporations 3 39- municipal privilege license 
taxes - retailers of sandwiches, soft drinks, cigarettes - service station 
operator renting space to vending machine company - exemption from 
tax 

Service station operator who, in return for rents and commissions, 
furnishes space and performs certain other services for the operation 
of sandwich, open cup soft drink, and cigarette vending machines owned 
by a vending company is not engaged in the business of retailing such 
products and is exempt from municipal privilege license taxes imposed 
upon retailers of such products as a person a t  whose place of business 
sandwiches, soft drinks in open cups and cigarettes are sold exclusively 
through vending machines owned and operated by vendors licensed 
under G.S. 105-65.1 and paying gross receipts tax thereunder. 

APPEAL by defendant from Bailey, J., February 1970 Civil 
Session, WAKE Superior Court. 

The following quotation from the judgment is deemed 
sufficient to delineate the controversy: 

"The defendant seeks to collect privilege license taxes 
from the plaintiff and others of like class under authority 
of Raleigh City Ordinances embodied in the Raleigh City 
Code as Sections 14-159, Restaurants, 14-167, Soft Drinks, 
Soda Fountains, Soft Drink Stands, and 14-174, Tobacco and 
Cigarette Retailers and Jobbers. Copy of the pertinent sec- 
tions of the Code is attached to the complaint as Exhibit A. 
Each such Ordinance begins 'every person engaged in the 
business of' and thereafter describes the business or opera- 
tion sought to be taxed. Defendant conceded in open Court 
that such Ordinances would apply to the plaintiff and others 
in similar business only upon a showing that such persons 
were 'engaged in the business of operating' the particular 
business sought to be taxed. 

"Plaintiff through stipulation offered evidence tending 
to show and showing that the vending machines located in 
plaintiff's place of business purveying prepared sandwiches, 
soft drinks in open cups and cigarettes were owned by Macke 
Vendapak Co. and the stipulation further set forth and the 
Court has found such facts by the evidence and its greater 
weight that those facets of ownership and operation em- 
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bodied in Paragraph 9 of the Finding of Fact hereinabove 
set out constitute 'engaging in the business of operating' 
(a) a place where prepared sandwiches are served (b) the 
sale of soft drinks in open cup dispensers (it being conceded 
that there is n'o statutory exemption under G.S. 105-65.1 
with respect to bottle soft drinks), and ( c )  the retailing of 
cigarettes, by Macke. 

"The defendant has offered testimony tending to show 
that the plaintiff furnished to Macke Vendapak space for the 
operation of its vending machines and furnished certain 
other services as set out in Paragraphs 4, 5, 6, 7, and 8 for 
which Macke Vendapak periodically paid to the plaintiff 
certain commissions or rents. The Court determines and so 
finds as a matter of law that such services rendered as a 
consideration for the payment of commissions or rents do 
not constitute engaging in the business of the retailing of 
sandwiches, soft drinks in open cups and cigarettes by the 
plaintiff and others of like class. The Court therefore con- 
cludes that the plaintiff (and others of like class) are exempt 
from taxation under Raleigh City Ordinances 14-159, 14-167, 
and 14-174 as a person or persons a t  whose place of business 
sandwiches, soft drinks sold in open cup containers and/or 
tobacco are sold exclusively through vending machines owned 
and operated by vendors licensed under N.C.G.S. 105-65.1, 
and paying gross receipts tax thereunder. Having reached 
such conclusion based upon the facts submitted, the Court 
does not deem it  necessary to pass on the constitutional 
questions embodied in the complaint. 

IT IS THEREFORE ORDERED. ADJUDGED AND ~ E C R E E D  THAT: 

1. The defendant City of Raleigh be and hereby is 
permanently enjoined from seeking to collect or collecting 
from the plaintiff and others so described privilege licenses 
set out in Raleigh Ordinance 14-159, 14-167, and 14-174, as 
now written." 

Defendant excepted to the entry of the judgment and 
appealed. 
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Henderson ,  Henderson  and  S h u f o r d  b y  David  H .  Henderson  
f o r  p la int i f f  appellee. 

Donald  L. Smith and  B r o z i e  J. N e l s o n  f o r  d e f e n d a n t  
appel lant .  

The onIy assignment of error brought forward by appellant 
is that the trial court erred in the signing and entry of the 
judgment. This presents the face of the record proper for review. 
The facts were stipulated. We hold that they support the 
judgment which is regular in form. The judgment is affirmed. 

Aff inned. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. A. C. WALKER 

No. 7023SC408 

(Piled 5 August 1970) 

Criminal Law 5 23- voluntariness of guilty pleas 
Record on appeal shows that defendant's pleas of guilty to forgery 

and to uttering forged checks were freely and voluntarily made. 

APPEAL from Beal,  J., April 1970 Criminal Session of 
WILKES Superior Court. 

The defendant, A. C. Walker, was charged in nine two-count 
bills of indictment, proper in form, with forgery and uttering 
forged checks and in one indictment with larceny of property of 
less than $200.00 in value, a misdemeanor. At his trial the 
defendant, an indigent, was represented by his court-appointed 
attorney, T. R. Bryan. 

The record discloses that the defendant entered pleas of 
guilty to all the bills of indictment charging forgery and uttering 
forged checks, and that he entered a plea of nolo contendere to 
the bill of indictment charging larceny. No sentence was imposed 
on the plea of nolo contendere to the charge of larceny. The 
court continued prayer for judgment in seven of the nine cases 
wherein the defendant had pleaded guilty to forgery and uttering 
forged checks, and on case number 62, wherein the defendant 
had pleaded guilty to the indictment charging forgery and 
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uttering forged checks, the court entered judgment that the 
defendant be imprisoned for a period of ten years, and on case 
number 63, wherein the defendant had pleaded guilty to the 
charge of forgery and uttering forged checks, the court entered 
judgment that the defendant be imprisoned for a period of two 
years, said prison sentences to run consecutively. From the entry 
of the judgment the defendant appealed to this Court. 

Robert Morgan, Attorney General, Sidney S. Eagles, Jr., 
Assistant Attorney General, and Russell G. Walker, Jr., Staff 
Attorney, for the State. 

Joe 0. Brewer for the defendant appellant. 

The defendant's sole contention on this appeal is that his 
pleas of guilty to the nine two-count bills of indictment charging 
him with forgery and uttering forged checks were not freely, 
understandingly and voluntarily entered. This contention is with- 
out merit. The "Transcript of Plea", which is a part of the 
record in this case, shows clearly that the defendant, through 
his court-appointed attorney, did in fact enter pleas of guilty to 
nine bills of indictment charging him with forgery and uttering 
forged checks; furthermore, the record reveals that the court 
carefully questioned the defendant in open court as to whether 
he freely, understandingly and voluntarily entered the pleas of 
guilty in each case charging him with forgery and uttering 
forged checks. 

On 14 April 1970, Judge Beal entered the following: 

"And after further examination by the Court, the Court 
ascertains, determines and adjudges, that the plea of (guilty) 
(nolo contendere), by the defendant is freely, understand- 
ingly and voluntarily made, without undue influence, oom- 
pulsion or duress, and without promise of leniency. I t  is, 
therefore, ORDERED that his plea of (guilty) (nolo COW- 

tendere) be entered in the record, and that the Transcript of 
Plea and Adjudication be filed and recorded." 
We have carefully reviewed the record on appeal and find 

no error. 

No error. 

MALLARD, C.J., and PARKER, J., concur. 
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STATE OF NORTH CAROLINA v. CARL WESLEY SHOEMAKER 

No. 7022SC384 

(Filed 5 August 1970) 

Criminal Law 5 154- case on appeal - extension of time - improper 
signing of order 

Criminal appeal is subject to dismissal when the order granting the 
extension of time to serve the case on appeal was not signed by the 
trial judge who signed the original order appealed from. Rules of 
Practice in the Court of Appeals Nos. 5 and 50. 

APPEAL by defendant from Martin (Robert M.), S.J., 19 
January 1969 Session of IREDELL County Superior Court. 

Defendant pleaded guilty to a charge of breaking and 
entering. He was sentenced to serve not less than 8 nor more 
than 10 years. Sentence was suspended and defendant placed on 
probation for 5 years, subject to the c,onditions set out in the 
probation judgment. 

Defendant's probation was revoked after a hearing on 5 
February 1968, and defendant served until 10 January 1969 on 
his original sentence. On 10 January 1969, a post-conviction 
hearing was held resulting in a finding that defendant's consti- 
tutional rights had been violated at the hearing when his pro- 
bation was revoked because he had not been advised of his 
right to counsel. The revocation order was set aside and de- 
fendant released from custody subject to a rehearing when a 
bill of particulars was filed. A rehearing was never held subject 
to that order. Defendant later was found to have violated the 
provisions of the original probation judgment when he was 
arrested on 19 September 1969 for driving under the influence 
and while his license was suspended. On 8 December 1969, de- 
fendant entered a plea of guilty in each of these cases and receiv- 
ed sentences. As a result of these convictions, defendant's pro- 
bation under the original judgment was revoked and his original 
sentence reinstated, with credit allowed for the year he had 
served. This order was dated 19 December 1969, was signed by 
Robert M. Martin, presiding judge, and is the basis of this appeal. 
Defendant's former attorney was permitted to withdraw from 
the case on 18 March 1970, and his present attorney was ap- 
pointed on 19 March 1970. Both of these orders were signed by 
Robert A. Collier, Jr., Resident Judge. On 19 March 1970, Judge 
Collier also signed an order granting defendant an extension of 
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time within which to prepare his case on appeal. The case on 
appeal was filed within the time permitted by the extension. 

At torney  General Robert  M o r g m  b y  S t a f f  A t torney  L. Philip 
Covington f o r  the  State .  

Paul  S w a n s o n  for de fendant  appellant. 

The order granting the extension of time to serve the case 
on appeal was not signed by the trial judge who signed the 
order which is the basis of this appeal as required by Rules 5 
and 50 of the Rules of Practice in the Court of Appeals of North 
Carolina. The appeal is, therefore, subject to dismissal. 

We have nevertheless examined defendant's assignments of 
error and are of the opinion that they are without merit. 

Appeal dismissed. 

BROCK and GRAHAM, JJ., concur. 

JAMES BRADY BROOKS v. CURTIS GAIN 

No. 7026SC371 

(Filed 5 August 1970) 

Abatement and Revival § 6- priority of institution of actions 
Where plaintiff had failed t o  keep up the chain of summonses 

in his original action, but on 20 February 1969 plaintiff had an 
endorsement made on the original summons and thereafter kept the 
summons alive until service was had on defendant on 11 November 1969, 
plaintiff's action was commenced on 20 February 1969, prior to the 
action commenced by defendant on 10 March 1969. 

APPEAL by defendant from McLean,  J., 12 February 1970, 
Schedule "D" Session, MECKLENBURG Superior Court. 

Defendant appeals from an order denying his plea to dis- 
miss plaintiff's action. The plea was made on the grounds that 
there was a prior acti,on pending between the same parties for 
the same cause. 

B. K e r m i t  Caldwell f o r  plaintif f  appellee. 

O t t w a y  B u r t o n  for defendant  appellant. 
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The order appealed from is affirmed for the reason that it 
does not appear that a prior action was pending between the 
same parties for the same cause. Plaintiff failed to keep up the 
chain of summonses in his original action. On 20 February 1969, 
however, plaintiff had an endorsement made on the original 
summons and thereafter kept the summons alive until service 
was had on defendant on 11  November 1969. Plaintiff's action 
was therefore commenced on 20 February 1969. The trial judge 
correctly held that plaintiff's action was commenced prior to one 
commenced by defendant in Randolph County on 10 March 1969. 

Affirmed. 

CAMPBELL and BRITT, JJ., concur. 

WHITFORD BROTHERS, INC. V. ROSS A. CANNON, LARRY M. CAN- 
NON AND A. E. CANNON, TRADING AS CANNON BOAT WORKS 

No. 703SC28 

(Filed 5 August 1970) 

APPEAL by plaintiff from Fountain,  J., August 1969 Session, 
CARTERET Superior Court. 

In this action plaintiff seeks to recover $36,000 in damages 
allegedly sustained by its 54-foot yacht as the result of a fire 
which occurred in the engine room of the vessel while in pos- 
session of defendants for purpose of being repaired. Issues of 
( 1 )  negligence and (2) damage were submitted to the jury who 
answered the issue of negligence in the negative. From judgment 
in favor of defendants entered on the verdict, plaintiff appealed. 

H a r v e y  Hamilton, Jr., for plaint i f  appellant. 

W h e a t l y  & Mason  by  C. R. Wheat ly ,  Jr., for d e f e n d m t  
appellees. 

Plaintiff contends that the trial court erred in the admission 
of certain evidence offered by defendants, the rejection of cer- 
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tain evidence offered by plaintiff, and in its instructions to the 
jury. We have carefully reviewed the record, with particular 
reference to the assignments of error discussed in plaintiff's 
brief, but conclude that the trial was free from error that would 
warrant a new trial. 

No Error. 

BROCK and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. JAMES DANIEL WALKER, JR. 

No. 708SC379 

(Filed 5 August 1970) 

APPEAL by defendant from Bowman, S.J., 25 February 
1970 Special Session of WAYNE Superior Court. 

The defendant was arrested on 20 June 1969 for operating 
a motor vehicle "on the premises of a public Drive-In Restaurant, 
to wit: corner of Ash and Slocumb Streets while under the in- 
fluence of some intoxicating liquor." 

The State presented evidence that the defendant had bump- 
ed another car while backing out of his parking space; that the 
defendant, was, a t  the time, under the influence of some in- 
toxicating liquor and that the parking lot was one used by the 
public generally. The defendant offered evidence that he was 
not, a t  the time, under the influence. The jury returned a verdict 
of guilty. From the judgment imposed, defendant appealed. 

Attorney General Robert Morgan by Assistant Attorney 
General William W. Melvin and Staff Attorney T. Buie Costen, 
for the State. 

Braswell, Strickland, Merritt and Rouse by David M. Rouse 
for defendant appellant. 

The defendant's sole assignment of error is to a portion of 
the judge's charge to the jury. We are of the opinion that the 
charge, when read in its entirety, correctly presented the law 
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to the jury, and that the trial judge correctly applied the law to 
the facts of the case. We find no prejudicial error. 

No Error. 
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STATE OF NORTH CAROLINA v. CHARLES G. HILL I11 

No. 7012SC338 

(Filed 26 August 1970) 

1. Arrest and Bail 8 9- bail bond-defendant's right to release-mis- 
conduct of jailer 

An accused is to be released when the required bail bond is given 
and approved; the conduct of the jailer who refuses to release a de- 
fendant after the proper bail is  given violates the statute and is  
indefensible. G.S. 15-47. 

2. Constitutional Law 8s 32, 33- right to counsel - self-incrimination 
Every person in North Carolina has the right to have counsel for  

his defense and not to be compelled to give self-incriminating evidence. 
N. C. Constitution, Art. I, $ 11; U. S. Constitution, Amendment VI. 

3. Constitutional Law 8 31- right of confrontation 
A defendant in a criminal prosecution has the constitutional right 

to confront his accusers with other testimony. 

4. Constitutional Law 1 31- right to prepare defense 
Every defendant is entitled under the Constitution to have a rea- 

sonable opportunity to prepare his defense, which includes the right 
to consult with his counsel and to have a fair  and reasonable oppor- 
tunity, in the light of all attendant circumstances, to investigate, t o  
prepare, as well as to present his defense. N. C. Constitution, Art. I, 
$ 11; U. S. Constitution, Amendment XIV. 

5. Constitutional Law 8 32- denial of right to counsel - confinement in 
jail - absence of prejudice 

The refusal of the jailer to permit defendant's attorney to confer 
with defendant during his overnight stay in the jail on a charge of 
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drunken driving was a denial of a constitutional right; however, de- 
fendant failed to establish that  this denial of the right to counsel 
irreparably prejudiced his defense and that  he was entitled to a dis- 
missal of the charges against him, since the evidence tended to show 
that  defendant's request to contact counsel came only after the police 
had completed the investigation of the offense, and since defendant 
failed to offer any evidence showing how he had been prejudiced. 

6. Constitutional Law D 32: Arrest and Bail 3 9; Criminal Law 5 84 - 
denial of right to bail and to counsel - effect on validity of evidence 

The refusal of the jailer to release the defendant on the night 
that defendant had given bail bond for the offense of drunken driving, 
and the jailer's refusal to permit defendant's attorney to confer with 
defendant during the night in jail, held not to destroy the validity 
of the police officers' observations and tests on defendant's intoxica- 
tion, although the jailer's conduct violated defendant's rights to coun- 
sel and to bail, where the officers' observations and tests were corn- 
pIeted prior to the denial of these rights, and where the record failed 
to show that  defendant was prejudiced in his defense on the trial. 

7. Arrest and Bail § 3- arrest without warrant -misdemeanor 
G.S. 15-41 does not permit a police officer to arrest a person for 

a misdemeanor without a warrant unless i t  is  comnzitted in his pres- 
ence or unless the officer has reasonable grounds to believe that i t  
was committed in his presence. 

8. Criminal Law $ 64- breathalyzer test -admissibility of results 
The results of a breathalyzer test made in conzpliance with G.S. 

20-139.1 are properly admitted in evidence upon a showing that the 
defendant voluntarily submitted to the test. 

9. Criminal Law § 158- record on appeal - sound motion pictures - ad- 
missibility 

Where sound motion pictures showing defendant's intoxication 
were not made a par t  of the record on appeal, the question of the 
pictures' admissibility on the trial was not presented on appeal. 

10. Criminal Law 154-- record on appeal - duty of appellant 
I t  is  the appellant's duty to see that  the record on appeal is prop- 

erly made up and presented to the appellate court. 

APPEAL by defendant from Johnston, J., 19 January 1970 
Session of Superior Court held in FORSYTH County. 

Defendant was tried upon a warrant, proper in form, in the 
Municipal Court, City of Winston-Salem, charging that he did, 
on 14 March 1968, operate a motor vehicle upon the public high- 
ways while under the influence of intoxicating liquor. On 22 
March 1968 in the Municipal Court, City of Winston-Salem, the 
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defendant entered a plea of not guilty, was adjudged to be guilty, 
and "ordered to pay $100.00 and costs of court." Defendant ap- 
pealed and was tried in superior court. The jury returned a 
verdict of guilty as charged, and the defendant was ordered to 
pay a fine of $100.00 and the court costs. The defendant appealed 
to the Court of Appeals. 

Attorney General Morgan, Assistant Attorney General Mel- 
uin, and Staff Attorney Costen for the State. 

Craige, Brawley, Horton & Graham by Hamilton C. Hor- -- 
ton, Jr., and Alvin A. Thomas for defendant appellant. 

The evidence tended to show that about 10:45 p.m. on the 
night of 13 March 1968, the defendant's automobile was involved 
in a collision with another automobile on Reynolda Road in Wins- 
ton-Salem. The defendant's automobile crossed the center line of 
the road and struck the other vehicle a t  the front hinge of the 
front door. 

William E. Stroupe testified he was the driver of the car 
that the defendant struck, that before the police officer arrived 
the defendant approached him, and that "(a)s  he approached 
me I know that i t  was more than once and I know that i t  was 
more than twice he kept repeating, 'I don't think I hit you, but 
if I did I'm sorry. I don't think I hit you, but if I did I'm sorry.' " 

One of the police officers of the City of Winston-Salem 
arrived a t  the scene at 10:47 p.m. The officer testified that in 
his opinion the defendant was under the influence of intoxicat- 
ing liquor. The defendant stated to the police officer that he "was 
operating the 1964 Lincoln Continental." The record does not 
otherwise reveal the make of the automobiles involved. The 
police officer arrested defendant for operating a motor vehicle 
under the influence of intoxicating liquor "and advised him of 
his rights.'' After being arrested the defendant was taken to the 
police station, and sound motion pictures were taken of him 
during a sobriety test. At about 11 :45 p.m. after voluntarily 
consenting thereto, the defendant was given a breathalyzer test 
which "indicated a reading between .23 and .24%." After these 
tests were made and just a few minutes after midnight, the de- 
fendant was served with a warrant charging him with operating 
an  automobile under the influence of intoxicating liquor. 
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The arresting officer informed the defendant's attorney, 
over the telephone after the defendant had called him, that the 
defendant had been charged with operating an automobile under 
the influence of intoxicating liquor. The attorney testified upon 

pretrial hearing, upon certain motions made by the defendant, 
that the officer said "that if I would come down there I could 
take him on home, that he could go home." 

The uncontradicted evidence on this record tends to show 
that  thereupon the attorney went to the police station and was 
$old by the arresting officer that the defendant had already 
been booked and was across the street in jail. The attorney went 
t o  the jail and was informed that the defendant was locked up 
and was under a $300.00 bond. The record does not reveal a t  
what time the attorney arrived a t  the jail. The attorney testi- 
fied that the following transpired between him and the jailer 
with respect to permission to see the defendant and the release 
of the defendant : 

"The jailer stated that Mr. Hill was there, that he was 
locked up, and that he was under $300.00 bond. So I sat 
down in the jailer's office and called one of the local bonds- 
men and he sent a man down there to get Mr. Hill out on 
bond. I was not permitted to see my client at  that time. The 
bondsman came down within ten or fifteen minutes and 
bond was posted and given to the deputy sheriff and I said, 
'Well, let's have him so we can get out of here,' and it was 
getting after midnight. 

The jailer said, 'No, we are not going to let him out' and 
when I asked him why, he said, 'The four hour rule.' I said, 
'What are you talking about?' and the jailer said, 'Well, we 
can't let the man out until he has been locked up here for 
four hours.' I said, 'Well, bond has been posted. The arrest- 
ing officer called me and said to come down here and get 
him out.' The jailer said, 'Well, I am running this jail and 
you are not going to get him out of here until the four hours 
are up.' 
I was not permitted to see my client. 

* * * 
The deputy who was acting as jailer was Weldon Keyser. 
There was another assistant or two whom I did not know. 
Mr. Keyser said, 'Chief Tucker said it was up to me, that I 
could do what I wanted to do.' I said, 'Well, what are you 
going to do?' 



N.C.App.1 FALL SESSION 1970 283 

State v. Hill 

I 
Keyser went on back to where Mr. Hill was locked up 
around the corner from the jailer's office. You cannot see 
down this corridor. I heard him walking down the corridor, 
heard him rattle the bars or something, and then I heard 
Mr. Hill say, 'What do you want?' Keyser said, 'Nothing, 
I just wanted to see if you were here.' 

Deputy Keyser came back and then I said, 'Okay, let me have 
him.' He said, 'I am not going to do it.' I said, 'Why? Mr. 
Keyser said, 'The son-of-a-bitch is so drunk he can't stand 
up.' 

It must have been after 2:00 a.m. by this time. 
I said, 'If you are not going to let me take him, let me see 
him.' The deputy sheriff said, 'You are not going to see 
him, git.' And I got, and that is the end of it. 
I understand that Mr. Hill was released a t  about 7:00 a.m. 
and I saw him later on that day." 

G.S. 15-47 provides, among other things, that a person 
arrested shall be permitted to give bail bond, except in capital 
cases. Operating a motor vehicle under the influence of intoxi- 
cating liquor is a misdemeanor and is not a capital case. The 
uncontradicted evidence in this case indicates that the defendant 
was permitted by proper authority to give bail, but after doing 
so, the jailer refused to release him. The evidence that the de- 
fendant was not released by the jailer until the next morning 
a t  about 7:00 a.m. is also uncontradicted. This was approxi- 
mately five hours after the defendant had given the bail bond 
required. 

[I] G.S. 15-47 means that when the required bail bond is given 
and approved, the accused is to be released. The conduct of a 
jailer who refuses to release a defendant, after the proper bail 
bond is given and he is informed thereof, violates the statute 
and is indefensible. However, in this case we approve of that 
portion of the dissenting opinion of Judge Finley in C i t y  of 
T a c o m a  v. H e a t e r ,  409 P. 2d 867 (1966), in which i t  is stated: 

"(T)he courts do have a responsibility and the authority 
for taking corrective action respecting over-zealous, overly 
aggressive police practices which complicate and negate the 
prosecution of law violations and/or may unreasonably 
deprive the law violator of life, liberty, and the pursuit of 
happiness without due process of law. Corrective action, 
however, does n o t  necessitate t u r n i n g  c r i m i n a l  of fenders 
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loose as a form o f  shock treatment for the police. Such 
judicial experimentation has too little, if any, propensity 
to produce the intended results; and furthermore, in my 
judgment, such experimentation is too inimical to other 
social values and too dangerous to society and law-abiding 
citizens to be indulged by the judiciary." 

[2] It is elementary law that every person in North Caro- 
lina has the right to have counsel for his defense and not be com- 
pelled to give self-incriminating evidence. N. C. Const. art. 
I, 5 11; U. S. Const. amend. VI. Also, G.S. 15-4 provides that:  

"Every person, accused of any crime whatsoever, shall be 
entitled to counsel in all matters which may be necessary 
for his defense.'' 

[3, 41 A defendant has the constitutional right, in a criminal 
prosecution, to confront his accusers with other testimony. Every 
defendant is entitled under the Constitution to have a reasonable 
opportunity to prepare his defense. This includes the right to 
consult with his counsel and to have a fair and reasonable oppor- 
tunity, in the light of all attendant circumstances, to investigate, 
to prepare, as well as to present his defense. This right must 
be accorded every person charged with a crime. N. C. Const. art. 
I, 5 11; U. S. Const. amend. XIV; State v. Whisnant, 271 N.C. 
736, 157 S.E. 2d 545 (1967) ; State v. Graves, 251 N.C. 550, 
112 S.E. 2d 85 (1960) ; State v. Hackney, 240 N.C. 230, 81 S.E. 
2d 778 (1954) : State v. Speller, 230 N.C. 345, 53 S.E. 2d 294 
(1949) ; State v. Gibson, 229 N.C. 497, 50 S.E. 2d 520 (1948) ; 
State v. Whitfield, 206 N.C. 696, 175 S.E. 93 (1934), cert. denied, 
293 U.S. 556 (1934). 

In the case of State v. Speller, supra, Justice Ervin, speak- 
ing for the Court, said : 

"Both the State and Federal Constitutions secure to every 
man the right to be defended in all criminal prosecutions 
by counsel whom he selects and retains. N. C. Const., Art. I, 
see. 11 ; U. S. Const., Amend. XLV. This right is not intended 
to be an empty formality. I t  would be a futile thing, indeed, 
to give a person accused of crime a day in court if he is 
denied a chance to prepare for it, or to guarantee him the 
right of representation by counsel if his counsel is afforded 
no opportunity to ascertain the facts or the law of the ease. 
As the Supreme Court of Georgia declared in Blackman v. 
State, 76 Ga. 288: 'This constitutional privilege would 
amount to nothing if the counsel for the accused are not 
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allowed sufficient time to prepare his defense; it would 
be a poor boon indeed. This would be "to keep the word of 
promise to our ear and break i t  to our hope." ' Since the law 
regards substance rather than form, the constitutional 
guaranty of the right of counsel contemplates not only that 
a person charged with crime shall have the privilege of 
engaging counsel, but also that he and his counsel shall have 
a reasonable opportunity in the light of all attendant cir- 
cumstances to investigate, prepare, and present his defense. 
State v. Gibson, 229 N.C. 497, 50 S,E. 2d 520; S. v. Farrell, 
223 N.C. 321, 26 S.E. 2d 322." 

151 The refusal of the jailer to permit the defendant's attor- 
ney to confer with him that night while he was there in the jail 
was a denial of a constitutional right. Escohedo v. Illinois, 378 
U.S. 478, 12 L. Ed. 2d 977, 84 S.Ct. 1758 (1964). The defendant 
contends that this denial of his constitutional right resulted in 
irreparable prejudice to his defense and that, therefore, this 
court should vacate the judgment and dismiss the charges against 
him. 

In support of his contentions, the defendant cites and relies 
mainly upon the cases of City of Tacoma v. Neater, supra; State 
v. Kroxel, 24 Conn. Sup. 266, 190 A. 2d 61 (1963) ; Winston v. 
Commonwealth, 188 Va. 386,49 S.E. 2d 611 (1948). 

In  City of Tacoma v. Heater, supra, the defendant denied he 
was under the influence of intoxicating liquor and upon arrival 
a t  the jail requested and was denied permission to telephone his 
attorney. Thereafter, certain physical and coordination tests 
were made by the police officers to ascertain his sobriety. The 
defendant's attorney stated that if he had been called, he would 
have arranged for a blood test to determine the defendant's 
condition. The Supreme Court sf Washington, with three mem- 
bers dissenting, held that the defendant was prevented from ob- 
taining evidence which might tend to prove his innocence. In the 
instant case the testimony of the defendant's attorney tended 
to show that the request to contact counsel came after the police 
had completed their investigation. Also, i t  is significant that 
the testimony of the defendant's attorney does not reveal in what 
way the defense of the defendant was prejudiced by the failure 
to release the defendant on bail that night or the failure to per- 
mit counsel to talk with the defendant that night. 

In the ease of Winston v. Coanmonwealth, supra, the de- 
fendant was arrested without a warrant for operating an auto- 
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mobile on a state highway while under the influence of intoxi- 
cating liquor. At the time of his arrest, the defendant protested 
and continued to protest to the arresting officer that he had not 
taken anything intoxicating that day and that he was not intoxi- 
cated. He repeatedly asked to be taken to a physician in order 
that he might be examined and his true condition medically 
determined. These requests were refused. When he was taken 
to the jail, the defendant requested that he be taken before a 
proper official in order that he might be admitted to bail. This re- 
quest was denied. Shortly after the defendant arrived at the jail, 
an acquaintance of the defendant also requested that the de- 
fendant be granted the opportunity of applying for bail. This 
request was refused. The defendant had been arrested and taken 
to the jail where he was locked up a t  4 :30 p.m. About 9 :00 p.m. 
the defendant was taken to an assistant trial justice, and a war- 
rant was issued for him, after which he was admitted to bail. 
Another person was arrested with the defendant and testified 
that the whiskey found in the car did not belong to defendant 
and that the defendant had drunk no intoxicating liquor that 
day. The Court found that the failure of the officers to take the 
defendant to a physician was not such a violation of his rights 
as  to require a new trial. However, the Court held that the failure 
to take the defendant "forthwith" before a judicial officer to 
determine his eligibility for bail as required by statute was 
prejudkial. The Court held that the failure of the arresting 
officer and the jailer to perform their duties was such as to 
deprive the defendant of his constitutional right to call for evi- 
dence in his favor; that his subsequent conviction lacked the re- 
quired due process; and that since the opportunity denied the 
defendant of producing such evidence eould not be remedied a t  
a new trial, the judgment was reversed and the prosecution 
dismissed. 

The Heater case and the Winston case are distinguishable 
from the ease at  bar. 

In State v. Kroxel, supra, after the defendant was arrested 
for operating an automobile under the influence of intoxicat- 
ing liquor and after the interrogation of the defendant by the 
officers had been coneluded and sobriety tests had been admin- 
istered, defendant requested and was denied permission to call 
either his lawyer or his wife. He was arrested a t  10 :50 p.m. The 
policy of the State Police in Connecticut was to deny a person 
access to a telephone during the time when, in the opinion of 
the police, he was intoxicated. The trial court found that the 
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defendant was capable of using the telephone. The defendant 
was released from custody a t  8:00 a.m. on the following day. 
The Circuit Court of Connecticut in the Twelfth Circuit, with 
one judge concurring and one judge dissenting, ordered the judg- 
ment of conviction set aside and remanded the case with direction 
that a judgment of not guilty be entered. While the facts in the 
majority opinion in Krozel, the correctness of which are chal- 
lenged in the dissenting opinion, appear to be somewhat similar 
to the case a t  bar, and the majority opinion is in point with the 
contentions of the defendant as to the law involved, we are not 
persuaded that the majority opinion is a correct statement of 
the law applicable to the case before us. 

In the case before us the defendant did not testify and 
offered no evidence a t  his trial, but he did testify on voir dire as 
follows : 

"My name is Charles G. Hill 111. I am the defendant in this 
case. 

I was jailed on the night of March 13, and on into the morn- 
ing of March 14 in the county jail. I was released a t  approxi- 
mately 7:00 a.m. in the morning of March 14. 

I had been arrested approximately around 10 :30 or so. After 
my arrest I requested the right to see and have the advice 
of counsel. The reason I felt I needed counsel was that I 
guess I was nervous and I was around a lot of police officers, 
and I felt like I needed to call somebody to know what is 
right, the right thing to do. During all of my questioning 
and all of my tests, the only ones around me were police 
officers. 

I finally was permitted to call a lawyer around 12:OO or 
maybe a little after 12 midnight. At no time from the time 
a t  which I made that telephone call until I finally walked 
out of the jail a t  7 :00 the next morning did I have the oppor- 
tunity to consult with counsel. 

I never told the police that I did not want an attorney. I 
cannot say for certain what time it was when they advised 
me that I could have an attorney if I wanted one. They only 
offered me the right to make a telephone call one time. That 
is the time I did make the call: They did not permit me 
access to a telephone while I was up there taking the breath- 
alyzer tests and all. 
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I remember Officer Tierney advising me of my rights a t  the 
scene of the accident. I remember him saying something 
about a right to counsel. He asked me something about 
whether I wanted to go to the hospital and whether I was 
hurt and I told him that I didn't think I was hurt real bad: I 
knew I was bleeding. So I said I didn't want to have any 
medical attention. At the police station I was brought in 
and they took a film of me. Then I believe they took a 
breathalyzer test. I did not say that I wanted to take the 
breathalyzer test but I did not refuse i t  and I took a breatha- 
lyzer test. It was after this that I made my telephone call. 
The telephone call was after the investigation had been 
concluded, and the warrant had been issued, and the bond 
had been set. I may have signed something in the process of 
whatever i t  was when they were putting me through the 
tests. The investigation had already been conducted when I 
made the telephone call to get my attorney. I called my 
brother-in-law and he was supposed to come down. 

My brother-in-law is also my attorney. He had represented 
me in a number of other times as my attorney, and I con- 
sidered him as my attorney." 

It is significant that the testimony of the defendant does 
not reveal in what way his defense was prejudiced by the failure 
to release him on bail that night or the failure to permit counsel 
to talk with him that night. 

Defendant's testimony does not indicate a t  what time after 
his arrest he requested the right to see and have counsel. The 
evidence of the State was that the defendant was told on several 
occasions that he had the right to have an attorney and that the 
defendant told one of the police officers that "(h)e didn't need 
one." After the voir dire, the trial judge found that the warrant 
was served on the defendant, the bond was fixed, and thereafter, 
he requested and was granted the privilege of contacting his 
attorney. 

The testimony of the defendant also does not show that on 
that night there was any interrogation or further investigation 
of the defendant after he requested an attorney or after the 
jailer refused to release him on bail and refused to permit his 
attorney to confer with him. Neither does the record show that 
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the vioiation of these rights resulted in any evidence being ob- 
tained against him. 

[6] On this record the denial by the jailer to release the de- 
fendant that night after bail bond had been given and the refusal 
of the jailer to permit defendant's counsel to confer with him 
that night, did not elirninate or destroy the validity of what the 
police officers had theretofore observed and the tests made. 
There is nothing in this record which indicates that the defendant 
was denied the effective assistance of counsel a t  the trial be- 
cause the jailer refused to release the defendant that night and 
refused to permit his lawyer to confer with him that night. There 
is nothing in this record to indicate that these deniak of his 
rights in any way impaired his defense. See 5 A.L.R. 3d 1360, 
1383; see also Coleman v. Alabama, 26 L. Ed. 2d 387,90 S. Ct. . _ _  
(1970). 

The defendant was arrested on 13 March 1968, was first 
tried in the Municipal Court of the City of Winston-Salem on 
22 March 1968, and upon appeal, he was tried a t  19 January 1970 
Session of Superior Court held in Forsyth County. No conten- 
tion is made in this record that he did not have time ts prepare 
his case for trial. 

We hold that the factual situation presented on this record 
does not reveal that the defendant was prejudiced to the extent 
of infecting his trial with an absence of fundamental justice. 

[7] The defendant was arrested without a warrant for the mis- 
demeanor of operating an automobile on a public highway while 
under the influence of intoxicating liquor. The evidence reveals 
that the offense was not committed in the presence of the arrest- 
ing officer. The statute does not permit a police officer to arrest 
a person for a misdemeanor without a warrant unless i t  is @om- 
mitted in his presence or unless the officer has reasonable 
grounds to believe that it was committed in his presence. G.S. 
15-41. We are not here concerned with whether the defendant 
could have or should have been arrested for public drunkenness. 
The record is silent on the subject. Neither are we here concerned 
with whether a police officer who arrives a t  the scene sf an 
automobile collision should be permitted to arrest, without a 
warrant, a person who is under the influence of intoxicating 
liquor and who informs the officer that he was the operator of 
one of the vehicles involved-that is a matter for  the Legislature 
to determine. Also, we are not here concerned with what remedy 
the defendant has, if any, against those who violated his rights. 
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Defendant argues and contends that the court committed 
error in admitting the results of the breathalyzer test and the 
sound motion pictures taken of him after his illegal arrest and 
before the warrant was served on him. 

181 The applicable statute provides that a person who operates 
a motor vehicle on the highways in North Carolina is deemed to 
have given consent to a chemical test of his breath for the pur- 
pose of determining the alcoholic content of his blood if arrested 
for any offense arising out of acts alleged to have been com- 
mitted while the person was driving a motor vehicle while under 
the influence of intoxicating liquor. G.S. 20-16.2 (a ) .  The breatha- 
lyzer test is a chemical test for the testing of a person's breath 
for the purpose of determining the alcoholic content of his blood. 
There is no contention made that the test itself was improperly 
administered. The defendant testified on voir dire that he was 
advised of his rights by the officer a t  the scene of the accident 
and that he did not refuse to take the breathalyzer test. The 
trial judge on the voir dire made no findings that the arrest of 
the defendant or the giving of the breathalyzer test and taking 
of the pictures was accompanied by violent or oppressive circum- 
stances; neither does the evidence indicate that it was. State v. 
Moore, 275 N.C. 141, 166 S.E. 2d 53 (1969). On the contrary, 
the trial judge found that the defendant "voluntarily submitted 
to the State's Breathalyzer test." The results of the breathalyzer 
test made in compliance with G.S. 20-139.1 are properly admitted 
in evidence upon a showing that the defendant voluntarily sub- 
mitted to the test. 2 Strong, N.C. Index 2d, Criminal Law, § 64. 

19, 101 The sound motion pictures were not made a part of 
the record on appeal ; therefore, the competency as to the admissi- 
bility thereof is not presented on this appeal. It was appeIIant's 
duty to see that the record was properly made up and presented 
to the appellate court. State v. Benton, 276 N.C. 641, 174 S.E. 
2d 793 (1970) ; State v .  Atkinson, 275 N.C. 288, 167 S.E. 2d 241 
(1969) ; State v. Stz~bbs ,  265 N.C. 420, 144 S.E. 2d 262 (1965). 
On this record no prejudicial error is made to appear by the ad- 
mission of the sound motion pictures, which evidence was offered 
for the purpose of illustrating the testimony of the arresting 
officer. 

We have carefully considered all of defendant's assignments 
of error that have been properly presented and hold that on this 
record no prejudicial error has been made to appear of such 
nature as to entitle him to a new trial or to vitiate the criminal 



N.C.App.1 FALL SESSION 1970 291 

Priddy v. Cab Co. 

proceedings against him and entitle him to a dismissal of the 
charges. We do not believe that the result here reached is vio- 
lative of the principles enunciated in Sta te  v. Speller, supra. 

In the trial we find no error. 

No Error. 

MORRIS and GRAHAM, JJ., concur, 

E R N E S T  P A U L  PRIDDY v. BLUE BIRD CAB COMPANY, INC., AND 
AETNA CASUALTY AND SURETY COMPANY 

No. 7021IC366 

(Filed 26 August 19'70) 

1. Master and Servant 8 66- workmen's compensation-total dis- 
ability -loss of mental capacity from brain injury -mental capacity 
defined 

A s  used in the  statutes relating to  compensation for  total disability 
from loss of mental capacity resulting from injury t o  the  brain, G.S. 
97-29 and G.S. 97-41, the words "mental capacity" mean t h a t  quality 
of mind which enables a person to act with reasonable discretion in the 
ordinary affairs  of life and to comprehend in a reasonable manner the 
nature, scope and effect of his acts and conduct. 

2. Master and Servant 8 66- workmen's compensation- total disabil- 
i ty  - award for  Iife -loss of mental capacity from brain injury 

In  order t o  sustain a n  award for life for  total disability from loss 
of mental capacity resulting from injury to the brain, it i s  not required 
tha t  there be a total loss of mental capacity, but only t h a t  there be a 
total and permanent disability resulting from a loss of mental capacity 
by a n  injury to  the brain. 

3. Master and Servant 5 69- workmen's compensation - disability de- 
fined 

A s  used i n  the  Workmen's Compensation Act, "disability" means 
impairment of wage earning capacity rather  than physical impairment. 

4. Master and Servant 8 66- workmen's compensation - determination 
of total and permanent disability from brain injury 

The question of whether there has been a total and permanent dis- 
ability resulting from a loss of mental capacity caused by or  resulting 
from a n  injury to  the  brain is  one of fact. 

5. Master and Servant 8 66- workmen's compensation-mental inca- 
pacity from brain injury - control of temper 

The control of one's temper is a mental function within t h e  mean- 
ing of the statutes relating to lifetime compensation f o r  total dis- 
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ability from loss of mental capacity resulting from injury to the brain. 
G.S. 97-29, G.S. 97-41. 

6. Master and Servant 5 94- workmen's compensation -duty of Com- 
mission to find facts 

The Industrial Commission is the judge of the credibility of the 
evidence and is the fact finding body in a workmen's compensation pro- 
ceeding. G.S. 97-84. 

7. Master and Servant § 96- workmen's compensation - appellate review 
of findings of fact 

Where the evidence bef. ore the Industrial Commission is  contradic- 
tory, the nonjurisdictional findings of fact by the Commission are con- 
clusive on appeal to the Court of Appeals. 

8. Master and Servant 00 66, 69- workmen's compensation-total dis- 
ability -mental incapacity from brain injury -inability to control 
temper - award for lifetime of claimant 

In  this proceeding for workmen's compensation instituted by a 
former cab driver who suffered a brain injury when a passenger struck 
him on the back of the head with a pipe, claimant's evidence, including 
medical testimony that  claimant is totally and permanently disabled 
because of his inability to control his temper since his brain injury, hsZd 
sufficient to support findings by the Commission that  claimant is now 
totally and permanently disabled from loss of mental capacity resulting 
from injury to the brain and the award of compensation for the life- 
time of claimant pursuant to G.S. 97-29 and G.S. 97-41. 

APPEAL by defendant Blue Bird Cab Company, Inc., from 
opinion and award of the North Carolina Industrial Commission 
(Commission) of 19 February 1970. 

It was stipulated that Ernest Paul Priddy (plaintiff) was 
an employee of the Blue Bird Cab Company, Inc. (defendant) ; 
that the parties were subject to the North Carolina Workmen's 
Compensation Act (Act) ; that the Aetna Casualty and Surety 
Company (Aetna) was the "carrier on the risk"; that the plain- 
tiff sustained an injury by accident arising out of and in the 
course of his employment on 2 February 1963; and the amount 
of the weekly payments received by plaintiff from defendant 
was also stipulated. 

Plaintiff's evidence tended to show that on 2 February 1963 
he was working for the defendant as a cab driver. 011 that date 
around 2 :00 a.m., he had a passenger in the back seat of the cab 
he was operating. The passenger pointed to a house and plaintiff 
looked in that direction. At that time plaintiff was struck on 
the back of the head with a pipe with such force that his brain 
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was injured and a portion thereof had to be removed. He was 
unconscious for several days. He remained in the hospital for 
twenty days a t  that time before he was discharged. Plaintiff 
testified that prior to this occasion he had a "normal temper" 
but that "since then there has been a change." He sustained other 
severe injuries, including a partial loss of vision. During the 
time he was in the hospital, he was first seen by Dr. Ernesto 
de la Torre in t%e emergency room on 2 February 1963. Dr. de la 
Torre, a medical expert specializing in the field of neurosurgery, 
testified with respect to plaintiff's injuries that:  

"He was brought to the emergency room with no blood pres- 
sure that could be taken. He had bleeding through his jaw, 
through the back of his head, cuts in the back of his head, 
and X-rays showed that he had multiple fractures, also 
pieces of bone pushing into his brain on the back side, 
broken jaw, completely unconscious. After that we did a 
tracheotomy, put a tube down his windpipe so he could 
breathe and not choke and operated on his head, closed all 
the lacerations, took all the pieces of bone from within his 
brain. A lot of his brain was bruised, cut and necrotic- 
bad brain tissue-and that was removed. That was the first 
time that I saw him. He healed from all these and he was 
discharged on the 22x14 20 days later. By that time, Dr. 
Alsup and Dr. Weiss had operated on his jaw. He kept on 
improving so he was discharged. Later we admitted him 
again and did a craneoplasty in which we put a plastic ma- 
terial to cover up the hole that was there from the previous 
surgery. No part or portion of the brain was removed dur- 
ing the second operation. At the time of the first surgery, 
we took a part of the occipital of the brain, which is the 
back portion of the brain on the right side which has to do 
with vision, and I would say we took 30 grams. I have seen 
this patient many, many times. 

* * *  
As for Mr. Priddy's prognosis, I think Mr. Priddy has done 
an amazing recovery in many respects, but I think Mr. 
Priddy has had severe and permanent damage to his brain. 
There are three explicit indicating factors on him. For one 
thing, he cannot see to the left and down. With that so, 
I wouldn't trust him driving because he can't see to the left 
well. Because of his severe brain injury, he is also susceptible 
in the future to have convulsions and seizures. 
I have heard that he has had some small seizures, but I 
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have never seen any one of them, so I can't testify that they 
ever existed. 

The third other possible conflicting thing, he has very little 
control of his temper. Whenever he is denied something o r  
arguing something, he cannot hold his temper. He has no 
control. 

'Q. And do you have an opinion satisfactory to yourself, 
doctor, that there has been mental changes in Mr. Priddy? 

A. I think Mr. Priddy, since I have known him, he has 
been very easy to lose control of his temper and that is 
what I call mental changes.' 

When I first examined and performed surgery on Mr. 
Priddy, I found foreign substances in his brain. I found 
hair, little pieces of bone, dirt. I was able to completely re- 
move these foreign substances as far  as I could see them. 
I don't remember how many factures of the skull I found 
there a t  that time. There were many lines of fracture, many 
little fragments of bone pushed in so I couldn't tell. I didn't 
count them. 

The skull of a human being is in more than one piece. 
I did not find any dislocation of the cranium. 

'Q. Now, doctor, do you have an opinion satisfactory 
to yourself as to whether Ernest Paul Priddy is perma- 
nently and totally disabled due to the injury to the brain 
which has resulted in mental incapacity? 

A. I do have an opinion. 

&. And what is that opinion, doctor? 

A. I think he is permanently disabled. 

Q. Because of the brain damage? 

A. That's right. 

Q. And do you have an opinion satisfactory to yourself 
that there has been a mental loss of incapacity (sic) be- 
cause of the brain damage? 

A. I think they can be due to brain damage, his mental 
changes.' " 
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On cross-examination Dr. de la Torre testified: 

"As to whether my testimony is that he is permanently and 
totally disabled to perform any gainful employment or just 
the job he was performing a t  the time he was injured, my 
impression has been that Mr. Priddy could do some activity 
of some kind. My only reserve or reservation about this 
thing and that is who's he going to work for because if I 
were going to be personnel manager it would be very diffi- 
cult to hire him because of his ill temper and getting mad 
very easily. He gets mad with his wife and even myself and 
friends and people who have been good to him and that is 
disabling and his visual difficulties disable him from driv- 
ing. I was trying to get all the things together. In any point 
of view, I can't testify to his mental status because I'm not 
a psychiatrist. However, I do have an opinion with all things 
put together and that's my consideration making him totally 
disabled, putting all these things together. 

I don't know whether his temper pre-existed the accident. 

As for whether he has diminished capacity to read, write 
and think, and ability to analyze his problems, I haven't 
done psychological testing on him. I think whoever has and 
measured his eyesight should be able to do that. 

Just completely disregarding his temper, the flaring up of 
it, he would not be permanently disabled because of his 
other injuries to gain employment. I'd say he would be em- 
ployable in the sense there are some jobs that can be done. 
In other words, the distinguishing factor is the personality 
and temper opposed to any loss of ability or loss of ability 
to reason and that kind of thing. As I have said before, ex- 
cept for his temper or personality problem, he would not be 
totally and permanently disabled, but I would like a psy- 
chiatrist or psychologist with psychological testing, rather 
than me, to say. To me his main problem is temper. 

Anyone who suffers a major blow to his head such as Priddy 
suffered is subject to seizure and possible epilepsy." 

On redirect examination Dr. de la Torre testified that 
4'(t)hroughout my reports I have stated that in my opinion he 
was unable to work." 

Dr. de la Torre was asked the following question by the hear- 
ing  commissioner : 
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"Based on the history that you obtained and your personal 
knowledge as a result of this injury Mr. Priddy received 
on February 2, 1963, and your long course of treatment and 
the operation that you performed on his brain, do you have 
an opinion satisfactory to yourself from a medical stand- 
point whether or not Mr. Priddy is permanently and totally 
disabled due to an injury to the brain and that as a result of 
said injury he has loss of mental capacity, do you have?" 

Dr. de la Torre replied that he did have such opinion and 
stated, "I think he is permanently and totally disabled from em- 
ployment." 

The evidence of Dr. Courtland H. Davis, Jr., who examined 
the plaintiff upon order of Deputy Commissioner W. C. Del- 
bridge, tended to show that plaintiff has some partial permanent 
disability but that in his opinion the plaintiff "is not totally and 
permanently disabled from loss of mental capacity resulting from 
an injury to the brain." 

The Commission found and concluded that by reason of the 
plaintiff's injury by accident arising out of and in the course 
of his employment on 2 February 1963, he is now totally and 
permanently disabled resulting from loss of mental capacity re- 
sulting from the injury to his brain. From an award by the Com- 
mission "continuing for the lifetime of the plaintiff" pursuant 
to the provisions of G.S. 97-29 and G.S. 97-41, the defendant 
appealed to the Court of Appeals. 

R o b e r t  M. B r y a n t  f o r  p la in t i f f  appellee. 

A l l a n  R. Gi t t e r  and J i m m y  H.  Barnhi l l  f o r  d e f e n d a n t  
appel lant .  

The main question for decision in this case is whether there 
was sufficient competent evidence to support the finding of the 
Commission that the plaintiff was entitled to an award for life 
under the provisions of G.S. 97-29 and G.S. 97-41 because of total 
and permanent disability resulting from loss of mental capacity 
resulting from an injury to the brain. 

The pertinent part of G.S. 97-29 reads: 

"In cases in which total and permanent disability results 
from * * * loss of mental capacity resulting from an injury 
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to the brain, compensation * * * shall be paid during the 
life of the injured employee * * *." 
The pertinent part of G.S. 97-41 reads : 

"In cases where permanent total disability results from * * * 
loss of mental capacity caused by an injury to the brain " * * 
compensation shall be payable for the life of the injured 
employee as provided by G.S. 97-29." 

111 In their briefs and upon the oral argument in this court, 
the parties agree that the words "mentaI capacity" as used ill 
these statutes have not been defined in the statutes or in the cases 
handed down by the appellate courts of this State, and our re- 
search has found none. We are of the opinion that the words 
"mental capacity" as used in the two statutes under considera- 
tion are properly defined as that quality sf mind which enables 
a person to act with reasonable discretion in the ordinary affairs 
of life and to comprehend in a reasonable manner the nature, 
scope and effect of his acts and conduct. Black's Law Dictionary, 
4th Ed.; Gillikin v. Norcorn, 197 N.C. 8, 147 S.E. 433 (1929) ; 
26 C.J.S., Deeds, 3 54 (b) , p. 726) ; 44 C.J.S., Insane Persons, S 2, 
p. 39. 

12-41 The statutes do not require that there be a total loss of 
mental capacity. What the statutes do require in order to sustain 
an award for life thereunder, is that there be a total and perma- 
nent disability resulting from a loss of mental capacity caused 
by an injury to the brain. " 'Disability' as used in the Workmen's 
Compensation Act means impairment of wage earning capacity 
rather than physical impairment." Morgan v. Furniture Indz~s- 
t r i es ,  Inc., 2 N.C. App. 126, 162 S.E. 2d 619 (1968). The question 
of whether there has been a total and permanent disability resnlt- 
ing from a loss of mental capacity caused by or resulting from 
an injury to the brain is one of fact. 

[ E i ,  81 The evidence in this case is contradictory. Dr. Davis' 
reports tended to show that the plaintiff was onlv partially per- 
manently disabled and that in his opinion the plaintiff was not 
totall?. and permanently disabled from loss of mental capacity 
resnlting from an injury to the brain. The testimony of Dr. de la 
Torre tended to show that the plaintiff is totally and permanently 
disabled and revealed that the reason the plaintiff is totally 
and permanently disabled is because of his inability or capacity 
to control his temper since his brain injury. The evidence tended 
to show that prior to his brain injury, plaintiff was able to work 
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and after the brain injury was not able to work because of his 
inability to  control his temper. When considered in  the light of 
the above definition of "mental capacity," the control of one's 
temper is a mental function. 

16, 71 The Commission is the judge of the credibility of the evi- 
dence and is the fact finding body under the Act. G.S. 97-84. 
Brice v. Salvage Co., 249 N.C. 74, 105 S.E. 2d 439 (1958). Where 
the evidence before the Commission is contradictory, the findings 
of fact by the Commission, which are nonjurisdictional, are con- 
clusive on appeal to the Court of Appeals. Hollman v. City o f  
Raleigh, 273 N.C. 240, 159 S.E. 2d 874 (1968) ; Evans  v. Top- 
style, Inc., 270 N.C. 134, 153 S.E. 2d 851 (1967) ; Taylor v. T w i n  
City  Club, 260 N.C. 435, 132 S.E. 2d 865 (1963). 

[a] We hold that  there was sufficient competent evidence be- 
fore the Commission to support its findings, that  by reason of 
the plaintiff's injury by accident arising out of and in the course 
of his employment on 2 February 1963, he is now totally and per- 
manently disabled resulting from loss of mental capacity result- 
ing from an  injury to the brain, and the award of compensation 
"continuinz for the lifetime of the plaintiff" pursuant to G.S. 
97-29 and G.S. 97-41. 

No prejudicial error is made to  appear in appellant's other 
assignments of error. 

The award of compensation herein is affirmed. 

Affirmed. 

PARKER and HEDRXCK, JJ., concur. 

CHARLES WAYNE MAY, BY AND THROUGH HIS NEXT FRIEND, 
MARY MAY v. HENRY W. MITCHELL, JR. 

No. 701796442 

(Filed 26 August 1970) 

1. Negligence 3 29- evidence of negligence - directed verdict - consid- 
eration of evidence 

In determining whether a judgment directing verdict for the de- 
fendant may be sustained on the ground of insufficient evidence to 
show defendant's actionable negligence or because the evidence estab- 
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lishes the plaintiff's contributory negligence as a matter of law, all 
of the evidence which tends to support plaintiff's claim must be taken 
as  true and considered in the light most favorable to plaintiff, giving 
him the benefit of every reasonable inference which legitimately may 
be drawn therefrom. 

2. Negligence § 35- contributory negligence - sufficiency of the evidence 
Unless plaintiff's own evidence so clearly establishes his contribu- 

tory negligence as  one of the proximate causes of his injury that  no 
other reasonable inference may be drawn therefrom, the issue of con- 
tributory negligence is for the jury. 

3. Negligence § 29- towing tractor - injury to plaintiff - negligence in 
hooking tow chain 

In  an action by a 17-year-old plaintiff to recover for injuries 
sustained when the tractor on which he was driving a t  defendant's 
request overturned while he was attempting to tow another tractor 
belonging to defendant, there was ample evidence to support a jury 
finding that defendant's negligence in hooking the tow chain to the 
rear axle of the tractor driven by plaintiff, rather than to a tow- 
bar, proximately caused plaintiff's injuries, there being expert testi- 
mony that  hooking the chain to the axle increased the likelihood tha t  
the towing tractor would turn over. 

4. Evidence 9 19-proof of prior facts by existing facts 
In  an action by a 17-year-old plaintiff to recover for injuries 

sustained when the tractor on which he was driving a t  defendant's 
request overturned while he was attempting to tow another tractor 
belonging to defendant, testimony by plaintiff's brother that  when 
he observed the tractor some three to three and one-half hours after  
the accident the towing chain was attached around the axle housing 
of plaintiff's tractor, held sufficient under the evidence of this case 
to support a reasonable inference that the tow chain had been attached 
around the axle a t  the time of the accident. 

5. Negligence § 35- towing tractor - injury to plaintiff - contributory 
negligence 

In an action by a 17-year-old plaintiff to recover for injuries 
sustained when the tractor on which he was driving a t  defendant's re- 
quest overturned while he was attempting to tow another tractor be- 
longing to the defendant, the evidence was insufficient to establish 
the plaintiff's contributory negligence as a matter of law, where 
(1) the defendant gave plaintiff no warning as  to how the towing 
chain was attached to plaintiff's tractor, ( 2 )  the plaintiff did not 
observe the manner in which the chain was attached, and ( 3 )  the 
plaintiff's previous experience in operating the tractor was question- 
able, while the defendant was an  expert in the operation of farm 
machinery. 

6. Master and Servant $9 25, 26- youthful farm employee-farm ma- 
chinery - duty of owner 

If by reason of youth and inexperience the operator of farm 
machinery does not realize or is not aware of the danger to which 
he is exposed, i t  is the duty of the employer to warn him of his peril. 
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APPEAL by plaintiff from McConnell, J., 9 March 1970 Civil 
Session of ROCKINGHAM County Superior Court. 

This action was instituted 21 August 1967 to recover dam- 
ages for injuries sustained by the minor plaintiff in an accident 
involving a farm tractor on 19 January 1967. 

A t  the conclusion of plaintiff's evidence defendant moved 
for a directed verdict on the grounds that  the evidence failed to 
show any actionable negligence on the part  of the defendant 
and established, as a matter of law, the negligence of the minor 
plaintiff a s  a proximate cause of his injuries. This motion was 
denied. At the conclusion of all the evidence an identical motion 
was made and was allowed. Plaintiff appealed. 

Gwyn,  G w y n  & Morgan b y  Allen H.  Gwyn,  Jr., for  plaintiff  
appellant. 

W.  T. Combs, Jr., for  defendant appellee. 

[I, 21 In determining whether a judgment directing verdict for 
the defendant may be sustained on the grounds of insufficient 
evidence to show actionable negligence on the part of defend- 
ant  or because the evidence establishes the plaintiff's contribu- 
tory negligence as a matter of law, we are  guided by the same 
principles that  prevailed under our former procedure with re- 
spect to judgments of nonsuit. See Musgrave v. Savings & Loan 
Association, 8 N.C. App. 385, 174 S.E. 2d $20. All of the evi- 
dence which tends to support pjaintiff's claim must be taken 
as true and considered in the light most favorable to plaintiff, 
giving him the benefit of every reasonable inference which 
legitimately may be drawn therefrom. Bozoen v. G a r h e r ,  275 
N.C. 363, 168 S.E. 2d 47. And unless plaintiff's own evidence 
so clearly establishes his contributory negligence as one of the 
proximate causes of his injury that no other reasonable inference 
may be drawn therefrom, the issue of contributory negligence 
is for the jury. Jernigan v .  R.R. Co., 275 N.C. 277, 167 S.E. 2d 
269. 

131 The evidence here, taken in the light m.ost favorable to the 
plaintiff, tends to show the following: 

On 19 January 1967 defendant, a f a ~ m e r  and an experi- 
enced mechanic, was the owner of two farm tractors. One was 
a Farmall Super-A (Farmall) designed for  cultivation of crops. 
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The second was a much heavier Ford diesel tractor (Ford) 
which was built lower to the ground and was designed for 
heavier pulling. After unsuccessfully attempting to crank the 
Ford, defendant employed the minor plaintiff, a 17 year old 
neighbor, to assist him in getting it started. Defendant, outside 
the presence of the plaintiff, hooked the front of the Ford to 
the rear of the Farmall with a chain. His plan was to have plain- 
tiff operate the Farmall and pull the Ford which defendant 
wouId attempt to start by letting out the clutch and engaging 
the gears, once the tractors had reached a sufficient speed. Fol- 
lowing defendant's instructions, the minor plaintiff drove the 
Farmall tractor to level ground where i t  started spinning because 
of sleet and ice. Defendant then directed plaintiff to drive the 
tractor to the edge of a field to avoid the ice. When the Farmall 
had traveled about 10 to 15 feet in the field, its front suddenly 
reared up and completely over, causing the tractor to fall back- 
ward on the minor plaintiff and resulting in his serious injury. 
The accident occurred about 8 :30 or 9 :00 a.m. 

The minor plaintiff's brother (who was also defendant's 
brother-in-law) testified that near lunch time on the day of 
the accident he observed .the tractors. There was no draw bar 
on the Farmall and the chain was hooked to the rear axle housing 
on its left side. "[Ilt was wrapped around the axle housing on 
the left side and hooked back into the chain. . . ." The other end 
of the chain was hooked to the front bumper of the Ford. 

J. N. Perkins, a farm implement dealer in Reidsville, was 
properly quaIified as an expert in the operation of tractors. He 
claimed extensive experience with the type of Farmall tractor 
owned by defendant. In answer to a properly phrased hypotheti- 
cal question, Perkins expressed the opinion that under the recited 
evidentiary circumstances, the hooking of the tractors by attach- 
ing the tow chajn around the left rear axle housing of the Farm- 
all could have caused the Farmall to turn over. We explained his 
answer as follows : 

"The basis for my opinion is that hooking the chain around 
the rear axle housing is above the center of gravity, i t  is 
up high and the chain would have to come down to the Ford 
diesel and i t  would be above the center of gravity and could 
easily cause it to turn over and i t  is dangerous to hook it 
that way. As to how much lower the draw bar is than the 
axle on a Farmall Super-A, it is approximately ten inches. 
The purpose of a draw bar is to pull a heavy load by. The 
purpose of a draw bar is really to attach things to tow with. 
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The draw bar's function is to pull things by. The draw bar 
can be taken off the tractor, and it also can be put back on." 

Defendant admitted in his adverse examination and in his 
testimony a t  the trial that the draw bar was not on the Farmall 
a t  the time of the accident, and also that i t  would be dangerous 
to put a tow chain around the rear axle housing of the Farmall. 
He denied, however, that he had hooked the chain in such a 
manner, contending that he had hooked i t  to the bolts where the 
draw bar ordinarily fastens. 

[4] Nowhere in defendant's brief does he contend that hooking 
the tow chain to the rear axle housing of the Farmall would not, 
under the circumstances here presented, constitute evidence of 
actionable negligence on his part. He argues, however, that 
there is no evidence that he connected the chain in this manner, 
contending that no inference can be drawn from the position of 
the tow chain after the accident as observed by the minor plain- 
tiff's brother. 

I t  is generally true "that mere proof of the existence of a 
condition or state of facts a t  a given time does not raise an in- 
ference or presumption that the sa.me condition or state of facts 
existed on a former occasion." Childress v. Nordman, 238 N.C. 
708, 712. 78 S.E. 2d 757. However, this general rule is not of 
universal application. Jenkins v. Hawthome.  269 N.C. 672, 153 
S.E. 2d 339: Miller v. Lucas, 267 N.C. 1, 147 S.E. 2d 537. In 
Stansbury, N. C. Evidence, 2d Ed., 5 90, we find the following: 

"Whether the existence of a particular state of affairs a t  
one time is admissible as evidence of the same state of 
affairs at  another time, depends altogether upon the nature 
of the subject matter, the length of time intervening;, and the 
extent of the showing, if any, on the question of whether 
or not the condition had changed in the meantime. The 
question is one of the materiality or remoteness of the evi- 
dence in the particular case, and the matter rests largely in 
the discretion of the trial court. . . . There has been some 
reference in recent cases to a 'general rule' that inferences 
'do not ordinarily run backward'; but so much depends 
upon circumstances that it seems a mistake to think in 
terms of a 'rule' with respect to this or any other of the 
manv factors that must be considered." 
In Jenkins v. Hawthorne, supra, and Miller v. Lucas, supra, 

the follow in^ is quoted with approval from 31A C.J.S., Evidence, 
5 140, pp. 306-307 (1964) : 
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"Whether the past existence of a condition or state of facts 
may be inferred or presumed from proof of the existence 
of a present condition or state of facts, or proof of the 
existence of a condition or state of facts a t  a given time, 
depends largely on the facts and circumstances of the in- 
dividual case, and on the likelihood of intervening circum- 
stances as the true origin of the present existence or the 
existence a t  a given time. 
Accordingly, in some circumstances, an inference as to the 
past existence of a condition or state of facts may be proper, 
as, for example, where the present condition or state of facts 
is one that would not ordinarily exist unless i t  had also 
existed at the time as to which the presumption is invoked." 

[3] The testimony of the minor plaintiff's brother, taken in the 
light most favorable to plaintiff, shows that when he observed 
the tractors some three to three and a half hours after the acci- 
dent, the chain was attached around the axle housing of the 
Farmall. His testimony was corroborated by photographs taken 
by defendant's business partner on the same day. At that time 
the two tractors were still hooked together with the chain. They 
were still in the field where the accident occurred. The Farmall 
was still overturned. There is nothing in the evidence to indi- 
cate the likelihood that they had been moved since the accident, 
or that anyone had removed the chain from the point of the bar 
bolts, where defendant contends it had been attached, and re- 
attached it around the rear axle housing. The jury could reason- 
ably infer from such evidence that when defendant attached the 
chain to the Farmall immediately before the accident, he did 
so by hooking it around the rear axle housing. In our opinion 
there was ample evidence to support a finding that defendant's 
negligence proximately caused the minor plaintiff's injuries. 

[5] It is our further opinion that the evidence fails to establish 
conclusively the minor plaintiff's contributory negligence as a 
matter of law. The record reflects that no warning was given 
the minor plaintiff by defendant as to how the chain was at- 
tached or as to any of the incidental dangers resulting therefrom, 
and that the minor plaintiff did not himself observe the manner 
in which the chain was attached. "It has been stated generally 
that a farm employee, before he may be treated as assuming 
the risks of his employment, must (or reasonably should) have 
been aware of the dangers involved and, in addition, must (or 
reasonablv should) have appreciated the danger and risk con- 
nected with the defective conditions leading to his injury; and 
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that in case of any doubt the question is ordinarily one for the 
jury." Annot., 67 A.L.R. 2d 1120, 1142-1144 (1959). (Emphasis 
added). 

At the time of the accident, the minor plaintiff was 17 
years of age and the extent of his previous experience in operat- 
ing the Farmall tractor was questionable. Defendant, who was 
41 years of age a t  the time of trial, admitted that he was an 
expert in the operation of farm machinery. Whether, as con- 
tended by defendant in its motion for a directed verdict, and as 
recited in the court's judgment, the minor plaintiff was negli- 
gent in failing to push in the clutch and release the gears, to 
put on the brakes, to close the throttle, to put the tractor out of 
gear with his hand, or to cut off the ignition when the tractor 
started to raise, is not a matter to be determined by the court. 
The minm plaintiff testified: "I felt a jerk and I looked back 
and he hollered and that is all I remember about it. I t  all hap- 
pened so fast." Defendant testified: "[A]bout the time the 
Ford diesel got i s  the field good the Super-A started to rise and 
that is when I hollered at him, just F.ollered at him to hold it, 
to hold it, or something like that. He came off it and landed on 
his feet behind it and that is when he put up his hands, I reckon, 
I'm not sure. I t  was so quick, he put up his hands like he was 
going to catch it, the right hand." This evidence certainly does 
not establish, as a matter of law, any reasonable opportunity for 
the minor plaintiff to take any of the necessary acts to extricate 
himself from danger before the tractor turned over. 

[6] We further note that the evidence does not show that the 
minor plaintiff was advised by defendant as to what action to 
take in the event the tractor started to overturn in the manner 
described. Bf by reason of youth and inexperience, the operator 
of farm machinery does not realize or is not aware of the danger 
to which he is exposed, it is the duty of the empaover to warn 
him of his mril. Luad v. Knoff, 85 N.W. 2d 6'16 (N.D. 1957). 67 
A.L.R. 1110, 1134; Catheg v. DeWeese, 289 S.W. 2d 51 (Mo. 
1956) : Shaw v. Kendall, 114 Mont. 323, 136 P. 2d 748; Ludwig 
v.  Kirbg, 13 N.J. Super. 116, 80 A. 2d 239. 

Whether the minor plaintiff had independent knowledge 
as to what to do to bring the Farmall under control if it started 
to rear up and had reasonabk time and opportunity under the 
circumstances to take the necessary action are questions to be 
resolved by a jury. 
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For the reasons set forth, the judgment must be reversed. 

Reversed. 

BROCK and MORRIS, JJ., concur. 

SOUTHERN RAILWAY v. CITY O F  RALEIGH 

No. 7010SC329 

(Filed 26 August 1970) 

1. Municipal Corporations Fj 24- railroad right-of-way property -ex- 
emption from local improvement assessments 

G.S. 160-521 prohibits defendant municipality from imposing 
assessments for street paving upon abutting railroad right-of-way 
property on which no building is  located. 

2. Statutes 89 5, 11- special or local act - subsequent general act - 
legislative intent 

A special or local act must yield to a later general or broad act 
where there is a manifest legislative intent that  the general act shall 
be of universal application notwithstanding the prior or special act. 

3. Municipal Corporations Fj 24- railroad right-of-way property - exemp- 
tion from local improvement assessments by G.S. 160-521 - conflicting 
municipal charter provisions 

The language employed by the Legislature in G.S. 160-521 clearly 
manifests that  i t  be of general application; consequently, the statute 
applies to prohibit a municipality from imposing an assessment for 
street paving on railroad right-of-way property on which no building 
is located notwithstanding provisions of the municipal charter require 
abutting property owners to pay the entire cost of street improve- 
ments. 

4. Municipal Corporations 3 24; Taxation Fj 19-statute exempting rail- 
road right-of-way property from local improvement assessments - con- 
stitutionality 

Statute exempting railroad right-of-way property from assessment 
for local improvements is not unconstitutional on the ground i t  was 
not authorized by Article V, $8 3 and 5 of the Constitution of North 
Carolina, those sections dealing with the power of taxation and not 
with assessments for local improvements. 

5. Municipal Corporations Fj 24- property benefited by local improve- 
ments - legislative determination 

The Legislature has the power to determine what property is and 
what property is not benefited by local improvements, and such legis- 
lative declaration is  conclusive in the absence of arbitrary action. 
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6. Municipal Corporations § 24- statute exempting railroad right-of-way 
property from local improvement assessments - validity 

The General Assembly did not act arbitrarily when, by enact- 
ment of G.S. Ch. 160, Art. 42, i t  determined that railroad right-of-way 
property on which there is located a main line or through railroad 
track or traeks and on which no building is Iocated was not benefited 
by and should not be assessed for certain local improvements. 

7. Municipal Corporations 8 25- evidence that railroad's property not 
benefited by local improvements - irrelevancy - prejudice 

Even if evidence that  railroad's property was not benefited by local 
improvements be considered irrelevant in view of eourt's holding that  
legislative determination of the matter was valid and controlling, the 
admission of such evidence was not prejudicial to defendant munici- 
paIity. 

APPEAL by defendant from Bailey, J., February 1970 Ses- 
sion of WAKE Superior Court. 

Southern Railway Company (Southern) leases from North 
Carolina Railroad Company, under a long-term lease, a right- 
of-way for railroad purposes over which i t  maintains its main 
line track running from Goldsboro to Greensboro. South Blount 
Street in Raleigh crosses this right-of-way. At this location the 
railroad right-of-way extends 100 feet on either side of the cen- 
ter  line of the railroad's main line track. There is no building 
on the portion of the railroad right-of-way with which this litiga- 
tion is concerned. 

In  August, 1965, the Raleigh City Council, acting under a 
section of its City Charter (Sec. 105, Chap. 1184, 1949 Session 
Laws), adopted a resolution, without petition of property own- 
ers, authorizing the paving of South Blount Street and directing 
that  the entire cost of the improvement be assessed against 
abutting property owners. The paving was done in 1966, and in 
March, 1967, the City Council adopted a resolution confirming 
the assessment roll, which included assessments against lots over 
which Southern leases its right-of-way. Southern appealed the 
assessments to the Superior Court of Wake County, where the 
City's motion to dismiss the appeal was denied by order of Judge 
McKinnon dated 8 April 1969. The matter came on for  hearing 
before Judge Bailey on 27 February 1970, the parties agreeing 
that  i t  might be heard by the court without a jury. After hear- 
ing evidence and receiving a stipulation sf the parties, the court 
entered judgment finding the following facts : 

"1. The railroad right-of-way property of the plain- 
tiff, not having a building on it nor used for any purpose 
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other than a right-of-way for the track running through 
the property as stipulated to by the parties, is not benefited 
by the paving done by the defendant, City of Raleigh; 

"2. Article 42 of Chapter 160 of the General Statutes 
of North Carolina applies to the paving assessments in this 
case ; and 

"3. Said Article is not unconstitutional or otherwise 
invalid." 

On these findings the court adjudged and decreed that the pav- 
ing assessments by the City against Southern in this case "are 
unauthorized, illegal and unlawful" and ordered the assessments 
canceled. From this judgment the City of Raleigh appealed. 

Joyner & Howison, by W. T. Joyner, Jr., for plaintiff 
appellee. 

Donald L. Smith and Broxie J. Nelson for defendant appel- 
lant. 

Effective 8 June 1965 the General Assembly enacted Article 
42 of Chapter 160 of the General Statutes, which reads as fol- 
lows : 

"Article 42 

"Assessments Against Railroads 
"Sec. 160-520. Definitions. For the purposes of this 

subchapter the following definitions shall be applicable: 

"(1) The term 'local improvement' shall include side- 
walk improvements and street improvements as those terms 
are defined in G.S. 160-78 and shall include the laying, in- 
stalling, improving, enlarging, altering or repairing of any 
sewer or water line or system. 

"(2) The term 'right of way' shall mean any land 
or interest in land owned, leased or controlled by a railroad 
company on which there is located a main line or through 
railroad track or tracks together with adjoining land owned, 
Ieased or controlled by such railroad company within 100 
feet of the center line of such track or tracks. 

"Sec. 160-521. Power to Assess for Local Improve- 
ments. No municipality shall assess any railroad company 
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on account of any local improvement made on or abutting 
railroad right of way unless there is a building on such 
right of way owned, leased or controlled by the railroad, 
in which event the front footage to be used as a basis for 
such assessment against the railroad shall be t"ne actual 
front footage occupied by such building plus 25 feet on 
each side thereof, but not to exceed the amount of land 
owned, leased or controiled by the railroad. In the event 
a building is placed on such property by the railroad sub- 
sequent to the time a local improvement is made, then the 
railroad company shall be subject to an assessment without 
interest on the same basis as if the building had been located 
on the property a t  the time the local improvement was 
made," 

[I] These statutes were in effect at  all times pertinent to this 
litigation. The parties have stipulated and the trial court has 
found that there is no building on the railroad right-of-way here 
involved. Therefore, the language of G.S. 160-521 applies to the 
factual situation here presented and prohibits the defendant 
City from making the contested assessments against plaintiff 
railroad. 

12, 31 There is no merit in the City's contention that G.S. 
160-521 does not apply because it conflicts with the provisions 
of the City Charter (Sec. 105, Chap. 1184, 1949 Session Laws) 
under which the assessments were made and which required the 
abutting property owners to pay the entire cost of street jm- 
provements. In support of this contention the City cites the gen- 
eral rule that a special or local statute is not repealed by a sub- 
sequent general statute of statewide application. However, 
" [t] he question is always one of legislative intention, and the 
special or specific act must yield to the later general or broad 
act, where there is a manifest legislative intent that the general 
act shall be of universal applicatio~~ notwithstanding the prior 
special or specific act." 50 Am. Jur., Statutes, 8 564, p. 565. 
In this case it is our opinion, and we so hold, that the language 
employed by the Legislature in G.S. 160-521 does clearly mani- 
fest a legislative intent that it be of general application. Accord- 
ingly, we hold that G.S. 160-521 applies to prohibit the assess- 
ments here contested. 

)64-81 We also find no merit in appellant's contention that G.S. 
160-521 is unconstitutional because not authorized by Article V, 
Sections 3 and 5, of the Constitution of North Carolina. These 
sections deal with the power of taxation. We are not here con- 
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cerned with a tax but with an assessment for a local improve- 
ment, and our Supreme Court has recognized a distinction be- 
tween the two. In Tarboro v. Forbes, 185 N.C. 59, 61, 116 S.E. 
81, 82, the law is stated as follows: 

"But there is a distinction between local assessments 
for public improvements and taxes levied for purposes of 
general revenue. It is true that local assessments may be 
a species of tax, and that the authority to levy them is gen- 
erally referred to  the taxing power, but they are not taxes 
within the meaning of that term as generally understood 
in constitutional restrictions and exemptions. They are not 
levied and collected as a contribution to the maintenance 
of the general government, but are made a charge upon 
property on which are conferred benefits entirely different 
from those received by the general public. They are not 
imposed upon the citizens in common a t  regularly recurring 
periods for the purpose of providing a continuous revenue, 
but upon a limited class in return for a special benefit. 
These assessments, it has been suggested, proceed upon the 
theory that when a local improvement enhances the value 
of neighboring property, it is reasonable and competent for 
the Legislature to provide that such property shall pay for 
the improvement." 

Our Supreme Court has also recognized the power of the Legis- 
lature to determine by statute what property is benefited by local 
improvements, Goldsboro v. R.R., 241 N.C. 216, 85 S.E. 2d 125; 
Gunter v. Sanford, 186 N.C. 452, 120 S.E. 41, and has recog- 
nized that the legislative declaration on the subject, in the 
absence of arbitrary action, is conclusive. Kinston v. R.R., 183 
N.C. 14, 110 S.E. 645. The recognition of the legislative power 
to determine what property is benefited by local improvements 
implies a recognition of the corollary power to determine what 
property is not benefited by such improvements. This, in effect, 
is what the General Assembly did when it enacted Article 42 
of Chapter 160 of the General Statutes. In view of the peculiar 
nature of railroad right-of-way property "on which there is 
located a main line or through railroad track or tracks," as de- 
fined in G.S. 160-520, and on which no building is located, i t  is 
difficult to see how such property would in fact be benefited by 
the local improvements referred to. I t  is our opinion, and we so 
hold, that the General Assembly did not act arbitrarily when, 
by enactment of Article 42 of Chapter 160 of the General Stat- 
utes, i t  determined that such railroad right-of-way property was 
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not benefited by and should not be assessed for the described 
local improvements. 

171 Appellant assigns as error the admission of certain evi- 
dence, over its objection, which tended to show that the plaintiff's 
property was not benefited by the local improvements here 
involved. Even if, in view of our holding that the legislative 
determination on the matter was valid and controlling, such 
evidence be considered irrelevant, its admission could not have 
prejudiced the appellant, and the assignments of error directed 
to the admission of evidence are overruled. 

The judgment appealed from is 

Affirmed. 

CAMPBELL and VAUGHN, JJ., concur. 

MARY HOOVER v. WILLTAM DAVIS HOOVER AND 
CROWDER CONSTRUCTION COMPANY, INC. 

No. 7026SC412 

(Filed 26 August 1970) 

1. Appeal and Error  5 24- exception to judgment - necessity fo r  assign- 
ment of error 

No assignment of error  is  necessary where the  sole exception i s  
to  the  judgment a s  it appears in  the record and the appeal itself is 
a n  exception thereto. 

2. Rules of Civil Procedure 3 8; Pleadings 3 26-demurrer sustained under 
former s tatute  - motion t o  dismiss amended complaint - applicability 
of new Rules - res judicata 

Where demurrer t o  the  original complaint was  sustained under 
[former] G.S. 1-122(2), and motion to dismiss the  amended complaint 
f o r  failure to  state a claim f o r  relief was filed a f te r  the effective 
date  of the new Rules of Civil Procedure, the  sufficiency of the  
amended complaint is  t o  be tested against the  standard provided in 
Rule 8 (a )  ( I ) ,  and the  order sustaining the  demurrer to the original 
complaint could not be res  judicata when considering the question of 
the  sufficiency of the  amended complaint under the  new Rules. 

3. Rules of Civil Procedure 8 8- sufficiency of complaint - abjective of 
Rule 8 (a) (1) 

One of the  objectives of enactment of Rule 8 ( a )  ( I )  was t o  elimi- 
nate  discussion a s  to  whether a particular allegation states a n  "ulti- 
mate" fac t  o r  a n  "evidentiary" fact  or conclusion of law. 
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4. Highways 5 7; Railroads 8 7- construction of railroad bridge over high- 
way - duty to travelers on highway 

When the corporate defendant undertook to construct a railroad 
bridge over a public highway, the positive legal duty devolved upon 
i t  to exercise ordinary care for the safety of the general public travel- 
ing over the road on which i t  was working. 

5. Highways 5 7; Railroads § 2- column of railroad bridge under con- 
struction struck by car - negligence by contractor - sufficiency of 
complaint 

In this action for personal injuries received by plaintiff when 
the automobile in which she was riding as a passenger ran into 'a 
concrete column supporting a railroad overpass then being constructed 
by defendant over the highway, plaintiff's amended complaint gave 
ample notice of the occurrences she intended to prove to show 8 
breach of duty on the part of corporate defendant and that  she is  en- 
titled to relief. Rule of Civil Procedure No. 8 (a )  (1). 

APPEAL by plaintiff from Clarkson, J., 6 April 1970 Spe- 
cial Civil Session of MECKLENBURG Superior Court. 

In  this civil action plaintiff seeks recovery of damages for 
personal injuries received by her on 24 April 1966 when the 
automobile in which she was riding as a passenger ran into a 
concrete column supporting a railroad overpass then being con- 
structed over highway 74 by the corporate defendant for the 
Seaboard Airline Railroad Company. In her complaint filed 18 
April 1969 plaintiff alleged : The corporate defendant, in con- 
structing the overpass, built nine cement columns, each about 
40 inches in diameter, which were placed under the overpass; 
three of these columns were erected on the south side of the 
road, three in the middle of the road, and three on the north 
side of the road; the three columns on the north side of the 
highway divided the eastbound traffic from the westbound traf- 
fic, the westbound traffic running off of the main traveled por- 
tion of the road just north of the three columns located on the 
north side of the highway; the accident occurred when the 
driver of the ear in which plaintiff was riding in a westerly 
direction, on meeting a vehicle with bright lights traveling in 
an easterly direction, abruptly turned to the right and struck 
one of the columns in the middle of the road. Plaintiff alleged 
that the individual defendant, who was driver of the automo- 
bile in which she was riding, was negligent in driving too fast, 
in failing to keep a proper lookout, and in other respects. She 
alleged that the corporate defendant was negligent in failing 
to use any method to control the dust that was pervading the 
area, in failing to keep its warning signals visible and in proper 
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repair, in failing to maintain any physical barrier which could 
keep the traffic in the two traffic lanes separated through the 
point on the road where the construction was under way, and 
in failing to provide an officer or other person to direct traffic 
where danger was imminent along the roadway. Plaintiff fur- 
ther alleged that the concurring negligence of the two defend- 
ants was the proximate cause of her injuries. 

On 30 June 1969 the corporate defendant filed demurrer 
to the complaint for failure to state facts sufficient to con- 
stitute a cause of action. Hearing on the demurrer was held 
before Judge Falls at  the 24 November 1969 Non-Jury Civil 
Session of Mecklenburg Superior Court and on 25 November 
1969 Judge Falls entered an order sustaining the demurrer and 
granting plaintiff 30 days within which to amend her complaint. 
Plaintiff filed amended complaint on 11 December 1969, and on 
22 December 1969 submitted to judgment of voluntarily non- 
suit as against the individuaI defendant. On 9 January 1970 the 
corporate defendant filed a motion for an order dismissing plain- 
tiff's action for failure to state a claim upon which relief can 
be granted for that:  ( I )  Judge Falls had previously sustained 
defendant's demurrer to the original complaint for failure to 
state a cause of action, "and the ultimate facts alleged in the 
plaintiff's Amended CompIaint are identical to those in the 
original Complaint and his Honor's sustaining of the Demurrer 
therefore constitutes the law of the case," and (2) "[hlis 
Honor's ruling on the Demurrer to the original Complaint is 
r e s  judicata as to the plaintiff's Amended Complaint for the 
reason that no new matter is alleged in the Amended Cam- 
plaint." A hearing was held on defendent's motion before Judge 
Clarkson at the 6 April 1970 Special Civil Non-Jury Session of 
Mecklenhurg Superior Court, and on 10 April 1918 Judge 
Clarkson entered an order allowing the motion to dismiss. Plain- 
tiff excepted to this order and appealed to the Court of Appeals. 

W. B. Nivens for  plaintiff  appellant. 

Marvin K. Gray; and Carpenter, Golding, Crews & Meekins, 
for def  er~dant  appellee. 

[I] No assignment of error appears in the record. None is 
necessary, however, where, as here, the sole exception is to the 
judgment as i t  appears in the record and the appeal itself is 
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an exception thereto. Hall v. Robinson, 228 N.C. 44, 44 S.E. 
2d 345. 

Comparison of plaintiff's amended complaint with her orig- 
inal complaint, demurrer to which was sustained by Judge Falls 
with leave granted plaintiff to amend, reveals that the two plead- 
ings are substantially the same. Each contains 22 paragraphs. 
Nineteen of the paragraphs in the amended complaint are identi- 
cal with the corresponding paragraphs in the original complaint. 
In three paragraphs slight changes have been made. In para- 
graph 7 of the original complaint plaintiff alleged that a dusty 
detour sign located a t  the base of one of the concrete columns 
was "not visible" ; in the amended complaint the words "not visi- 
'ble" were changed to "completely covered with dust." In para- 
graph 11 of the original complaint plaintiff alleged that certain 
of the blinker lights located east of the point of construction were 
out and "the dust was so heavy until the visibility was poor 
and the warning signs were not clearly visible"; in the amended 
complaint the quoted words were changed to the simple state- 
ment that "the dust was heavy." In paragraph 15 of the original 
complaint plaintiff alleged that the corporate defendant failed to 
keep its warning signals "visible"; in the amended complaint 
she alleged it failed to keep its warning signals "clean." 

121 The corporate defendant moved to dismiss the amended 
complaint on the grounds that the "ultimate facts" alleged i n  
the amended complaint are identical to those in the original com- 
plaint and therefore the court's ruling sustaining the demurrer 
to the original complaint is r e s  judicata as to the amended com- 
plaint. This contention ignores the impact of the new Rules of 
Civil Procedure which became effective on 1 January 1970, and 
apply to actions pending on that date. 1969 Session Laws, Chap. 
803. 

At the time Judge Falls sustained the demurrer to the origi- 
nal complaint the applicable law required that a complaint con- 
tain a "plain and concise statement of the facts constituting a 
cause of action." G.S. 1-122(2). Effective 1 January 1970 this 
was repealed and replaced by G.S. 1A-1, Rule 8(a)  ( I ) ,  which 
provides that a pleading which sets forth a claim for relief shall 
contain a "short and plain statement of the claim sufficiently 
particular to give the court and the parties notice of the trans- 
actions, occurrences, or series of transactions or ocurrenees, in- 
tended to be proved showing that the pleader is entitled to re- 
lief." The sufficiency of plaintiff's amended complaint in this 
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case is to be tested against the standard provided in the new 
Rules. Therefore, the order sustaining the demurrer to the origi- 
nal complaint for failure to comply with the now repealed 
requirements of the old statute could not be res judicata when 
considering the question of the sufficiency of the amended 
complaint under the new Rules. 

[3] The amendments which plaintiff made in her complaint 
were apparently made in an effort to allege "ultimate" facts 
rather than "evidentiary" facts or conclusions of law. We need 
not here be concerned with whether she succeeded. One of the 
objectives sought to be attained by enactment of G.S. 1A-I, Rule 
8(a)  (1) was to eliminate this sometimes troublesome and often 
sterile discussion as to whether a particular allegation states 
a n  "ultimate" fact or an "evidentiary" fact or conclusion of law. 
Tested by the standard now provided by Rule 8(a)  (1), i t  is 
our opinion, and we so hold, that plaintiff's amended complaint 
does contain a "plain statement of the claim sufficiently particu- 
lar to give the court and the parties notice of the . . . trans- 
actions or  occurrences, intended to be proved," showing that she 
is. entitled to relief. 

14, 51 When the corporate defendant undertook to construct 
the railroad bridge over the public highway on which plaintiff 
was traveling, the positive legal duty devolved upon i t  to exer- 
cise ordinary care for the safety of the general public traveling 
over the road on which i t  was working. White v. Dickerson, Inc. 
248 N.C. 723, 105 S.E. 2d 51; Council u. Dickerson's, Inc., 233 
N.C. 472, 64 S.E. 2d 551. Plaintiff's amended complaint gave 
ample notice of the occurrences she intended to prove to show 
a breach of this duty on the part of the corporate defendant and 
that she is entitled to relief. The judgment dismissing her com- 
plaint is 

Reversed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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STATE O F  NORTH CAROLINA v. JONAS FLOYD REAVES 

No. 7015SC326 

(Filed 26 August 1970) 

L Robbery 8 4- armed robbery prosecution - sufficiency of evidence - 
formation of intent to take patrol car 

In an armed robbery prosecution wherein the evidence of the State 
tended to show that  defendant drove away in a patrol car after he 
had murderously assaulted the patrolman with a pistol and left the 
patrolman seriously wounded in an embankment, there is no merit to 
the defendant's contention that  the prosecution should be dismissed 
for reason that  the intention to take the patrol car  and the revolver 
arose in his mind only after the assault was completed and defendant 
had found his own car locked, where all of the evidence established 
one continuing transaction amounting to armed robbery, with the ele- 
ments of violence and of taking so joined in time and circumstance 
as  to be inseparable. 

2. Robbery 8 5- armed robbery - instructions on lesser included offense 

In  an  armed robbery prosecution, there is no necessity for the trial 
judge to instruct the jury as to an included crime of lesser degree 
where the State's evidence tends to show a completed robbery and 
there is no conflicting evidence relating to the elements of the crime 
charged. 

3. Criminal Law § 116-instruction on defendant's right not to testify - 
absence of request by defendant 

The trial court in its discretion properly instructed the jury upon 
the right of defendant not to testify in his own behalf, even though 
defendant made no request for such an instruction; the fact that the 
trial court mistakenly prefaced the instruction with the statement tha t  
i t  was given a t  defendant's request, held not prejudicial. 

APPEAL by defendant from Copeland, J., 12 January 1970 
Criminal Session of ORANGE Superior Court. 

Defendant was charged in a bill of indictment with the 
felony of armed robbery. He pleaded not guilty. The jury re- 
turned a verdict of guilty as charged. Judgment was imposed 
sentencing defendant to prison for a term of thirty years, and 
defendant appealed. 

At torney  General Robert Morgan, Assistant At torney Gen- 
eral Wil l iam W.  Melvin and S t a f f  At torney T. Buie Costen for 
the  State. 

Winston,  Coleman & Bernholx, b y  S teven  A. Bernholz for  
defendant  appellant. 
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[I] The charge of armed robbery against defendant, Jonas 
Floyd Reaves (Reaves), was consolidated for trial with a simi- 
lar charge made in a separate bill of indictment against Chris 
Roland Elliott (Elliott). The charges against both defendants 
arose out of the same events. Each defendant was found guilty, 
was sentenced to prison, and each filed a separate appeal to this 
Court. Upon Elliott's appeal this Court found no error in the 
triaI. (See State v. Elliott, 9 N.C. App. 1, 175 S.E. 2d 12. 
The facts shown by the State's evidence are set forth in the 
opinion in State v. Elliott, supra. Insofar as pertinent to 
the questions raised by this appeal, the facts shown by the 
State's evidence may be briefly summarized as follows (defend- 
ant Reaves offered no evidence a t  the trial) : 

At 1:15 a.m. on 15 November 1969 a highway patrolman 
stopped a station wagon on Interstate 85 in Orange County. 
Reaves was the driver and Elliott was a passenger in the sta- 
tion wagon. The patrolman arrested Reaves for operating an 
automobile upon a highway while under the influence of an in- 
toxicating liquor and placed Reaves in the passenger side of the 
front seat of the patrol car. Elliott got into the back seat of the 
patrol car. The patrolman then went to the station wagon, locked 
it, and took the keys. When the patrolman returned to the patrol 
car and started to use the radio, Reaves pointed a .25 automatic 
a t  him and told the patrolman he was going to kill him. Reaves 
held the automatic in his right hand and appeared to reach with 
his left hand for the patrolman's service revolver, which was 
in a holster worn on the patrolman's right side. As the patrol- 
man lunged for Reaves' gun, the gun discharged, striking the 
patrolman in the stomach. At the same time the patrolman was 
struck on the top of the head by some instrument. As the patrol- 
man and Reaves struggled for the automatic, Elliott, in the 
back seat, left the patrol car. The patroIman managed to take 
the automatic away from Reaves and found i t  had become jam- 
med. Reaves then snatched the patrolman's service revolver and 
its holster free from the patrolman's belt. The patrolman knocked 
the revolver and holster from Reaves' hand to the floorboard 
of the patrol car. Reaves retrieved the pistol and holster from 
the floorboard, removed the pistol from the holster, and started 
swinging i t  toward the patrohan.  The patrolman lunged for 
Reaves and again struck the pistol from his hand to the floor- 
board on the right side of the patrol car. The door to the driver's 
side of the patrol car was open, and the patrolman fell out onto 
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the pavement. The patrolman got up, saw Reaves scrambling 
in the right front of the car, and immediately went around the 
patrol car to the edge of the embankment a t  the side of the 
road, where he fell and rolled approximately 50 feet dawn the 
embankment. The patrolman then saw Reaves get out of the 
patrol car and search the embankment with the patrolman's 
flashlight. Reaves then moved from the rear of the patrol car 
and went to the driver's side of the station wagon, but could 
not get in because the patrolman had locked i t  and removed 
the keys. Reaves then returned to the patrol car and got in, and 
the patrolman observed the patrol car move approximately 300 
feet west and stop. A voice called out, "Chris." The patrol car 
remained stopped ten or fifteen seconds, and then moved away 
out of sight on 1-85. The patrol car was later found abandoned 
in Durham. The patrolman's service revolver was found nearby, 
off of Elba Street in Durham behind a big tree. 

Appellant contends that the State's evidence, while suf- 
ficient to support a conviction for larceny or assault with a 
deadly weapon, or both, was not sufficient to support a con- 
viction for armed robbery. This contention is based upon appell- 
ant's argument that the intent to take the patrol car and the 
patrolman's revolver arose in defendant's mind only after de- 
fendant found his own automobile locked, and therefore there 
was not the necessary coincidence in time between the use or 
threatened use of a deadly weapon and the felonious taking sf 
personal property from the person of the patrolman so as  to 
make the crime armed robbery. There is no merit in this con- 
tention. 

The uncontradicted evidence clearly shows that a t  the very 
moment defendant drove away in the patrol car, taking the 
patrolman's revolver with him, the patrolman lay wounded a t  
the bottom of the embankment, hiding from the armed defend- 
ant, and fearing for his life. The car and gun were not abandoned 
or left unattended when they were taken by the defendant; de- 
fendant had driven their custodian away by a vicious and mur- 
derous assault. Defendant's use of his automatic in shooting the 
patrolman and his threatened use of the patrolman's revolver 
in a further deadly assault upon the patrolman, clearly con- 
tinued to be operative a t  the time he actually drove away the 
patrol car, taking the patrolman's revolver with him. The evi- 
dence shows one continuing transaction amounting to armed rob- 
bery, with the elements of violence and of taking so joined in 
time and circumstance as to be inseparable. 
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[2] The fact that defendant may have taken the patrol car and 
the revolver for temporary use, and, after they had served his 
purpose for escape may have intended to abandon them a t  the 
first opportunity lest they lead to his detection, does not change 
the result. "When, in order to serve a temporary purpose of 
his own, one takes property (1) with the specific intent wholly 
and permanently to deprive the owner of it, or (2) under cir- 
cumstances which render it unlikely that the owner will ever 
recover his property and which disclose the taker's total indif- 
ference to his rights, one takes it with the intent to steal (animus 
furandi)." State v. Smith, 268 N.C. 167, 150 S.E. 2d 194. In the 
present case all of the evidence for the State, which was uncon- 
tradicted by any evidence for defendant, if believed by the jury, 
shows that defendant committed the crime of armed robbery 
as charged in the indictment. There was no evidence to support 
a contention that defendant, if not guilty of the crime charged 
in the indictment, was guilty of a crime of less degree. There 
is no necessity for the trial judge to instruct the jury as to an 
included crime of lesser degree where, as in this case, the State's 
evidence tends to show a completed robbery and there is no con- 
flicting evidence relating to elements of the crime charged. State 
v. Hicks, 241 N.C. 156, 84 S.E. 2d 545. On the evidence in this 
case the trial court correctly submitted the case to the jury on 
the single issue of defendant's guilt or innocence of the crime 
of armed robbery as charged in the indictment. 

[3] Appellant also assigns as error that the court instructed 
the jury as to the right of defendant not to testify and as to 
how his failure to testify was to be considered. In this connec- 
tion appellant admits the instruction was contextually correct, 
but appellant contends i t  was error for the court to charge a t  
all on this aspect of the case absent a specific request from de- 
fendant's attorney to do so. "The trial judge in his discretion 
may give such an instruction, but, absent a proper request, is 
not required to do so." (Emphasis added.) State v. Powell, 6 N.C. 
App. 8, 169 S.E. 2d 210. The giving of the instruction in the 
present case was within the trial court's discretion, no abuse of 
which has been shown. 

Defendant further complains that the court prefaced the 
instruction with the statement that i t  was given at the request 
of defendant, whereas no such request had been made. Even so, 
this did not amount to a prejudicial comment by the court upon 
defendant's failure to testify, particularly in view of the court's 
correct substantive instruction on the matter. State v. McNeill, 
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229 N.C. 377, 49 S.E. 2d 733, relied on by appellant, is clearly 
distinguishable. 

We have carefully examined all of appellant's remaining 
assignments of error which have been brought forward in his 
brief, all of which relate to the court's charge to the jury, and 
find in them no merit. In the triaI and judgment appealed from 
we find 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 

CARL R. GRAY v. J E S S E  B. CLARK AND..WIFE, 
J E A N N E  W. CLARK 

No. 7026SC415 

(Filed 26 August 1970) 

1. Animals 5 2; Municipal Corporations § 37-ordinance making i t  unlaw- 
ful to keep dog which habitually chases persons and vehicles - validity 

Ordinance of the City of Charlotte making i t  unlawful to keep 
within the city a dog which habitually or repeatedly chases, snaps at, 
attacks or barks a t  pedestrians, bicycles or vehicles was a valid exer- 
cise of the city's police power. 

2. Animals § 2- collision between dog and motorcycle - violation of 
municipal ordinance in keeping dog which chases vehicle -negligence - 
proximate cause 

In this action for personal injuries resulting from a collision 
between a dog owned by defendants and a motorcycle operated by 
plaintiff, plaintiff's evidence presented jury questions as to whether 
defendants violated a municipal ordinance making i t  unlawful to keep 
within the municipality any dog which habitually or repeatedly chases, 
snaps at, attacks or barks a t  pedestrians, bicycles or vehicles, which 
would be negligence per se, and whether such violation was a proxi- 
mate cause of plaintiff's injuries. 

APPEAL from Jackson, J., 9 March 1970 Schedule "A" Civil 
Jury Session, MECKLENBURG Superior Court. 

This action was instituted by the plaintiff, Carl R. Gray, 
to recover damages for personal injuries allegedly sustained as 
the result of a collision between a dog owned by the defendants, 
Jesse B. Clark and wife, Jeanne W. Clark, and a motorcycle being 
driven by Gray. 
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The plaintiff alleged and offered evidence tending to show 
that about six o'clock p.m. on 9 September 1966, while riding his 
neighbor's motorcycle on Galway Drive near the defendants' 
home within the corporate limits of the City of Charlotte, the 
defendants' dog ran into and upset the motorcycle causing severe 
personal injuries to the plaintiff. The plaintiff alleged, among 
other things, that the defendants were negligent in that they 
violated Section 3-22 of the Code of the City of Charlotte which 
required certain dogs to be kept under restraint, and that such 
violation on the part of the defendants was the proximate cause 
of the collision between the motorcycle being operated by the 
plaintiff and the defendants' dog, and the resulting injuries to 
plaintiff. 

The defendants answered denying negligence an?d alleged 
contributory negligence upon the part of the plaintiff, and 
alleged that Section 3-22 of the Code of the City of Charlotte 
was ". . . unconstitutional and beyond the power granted by 
the Legislature of North Carolina to the City of Charlotte, vague, 
and not an ordinance creating a standard of care such as would 
impose civil liability on these defendants as to the plaintiff." 

At the close of all the evidence the defendants' motion for 
a directed verdict was allowed and the court entered judgment, 
in pertinent part, as follows : 

"IT IS, THEREFORE, ORDEXED, ADJUDGED AND DECREED that 
the motion of the defendants for a directed verdict be 
allowed, the court holding as a matter of law that the plain- 
tiff has failed to introduce evidence of negligence on the 
part of the defendants proximately causing his injuries, 
that the plaintiff have and recover nothing of the defend- 
ants in this action and that the same be dismissed, and that 
the costs of this action be taxed against the plaintiff," 

From the entry of th.e judgment, the plaintiff appealed to 
the Court of Appeals. 

D o n  D a v i s  f o ~  t h e  p l a i n t i f f  appel lant .  

Carpen te r ,  Go ld ing ,  O r e w s  a n d  M e e k i n s ,  b.y J o h n  G. Golding ,  
f o r  t h e  d e f e n d a n t  appellees.  

The sole question presented on this appeal is whether there 
was sufficient evidence of the defendants' negligence to require 
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the submission of the case to the jury over the defendants' mo- 
tion for a directed verdict. 

In Sink v. Moore and Hall v. ,Woore, 267 N.C. 344, 148 S.E. 
2d 265 (1966), our Supreme Court held that evidence that a 
small dog frequently dashed into the street to bark a t  and pur- 
sue motorcycles, automobiles, and other noisy vehicles was not 
sufficient to justify classifying him as a "vicious" animal and 
did not make him "a menace to the public health," within the 
meaning of G.S. 106-381. The Court pointed out, however, that 
the accident there involved occurred outside the corporate limits 
and that no municipal ordinance requiring dogs to be kept under 
restraint was involved. 

Section 3-22 of the Code of the City of Charlotte, introduced 
into evidence by the plaintiff, provides : 

I t  shall be unlawful for any dog owner to keep or have 
within the City a dog which habitually or repeatedly chases, 
snaps at, attacks or barks a t  pedestrians, bicycles or vehicles 
or turns over garbage pails or damages gardens, flowers 
or vegetables, or conducts itself so as to be a public nuisance 
or permits a female dog to run at large during the erotic 
stage of copulation." 
In State v. Harrell, 203 N.C. 210, 165 S.E. 551 (1932), we 

find the following : 
"In Vol. 3 (2d ed.), sec. 1004, McQuillan on Municipal Cor- 
porations, is found, the law in regard to the Regulation of 
Dogs, as follows: 'To safeguard and promote the public 
health, safety and convenience municipal power to regulate 
the keeping and licensing of dogs within the corporate area 
is generally recognized. Accordingly ordinances regulating 
dogs and requiring them to be registered and licensed, and 
a t  times muzzled and prevented from going a t  large, are  
within the police powers usually conferred upon the local 
corporation. Such ordinances are authorized by virtue of 
general powers and the usual general welfare clause. . . . 9 9 ,  

[I] From the foregoing, i t  appears that the City of Charlotte 
had the authority to pass an ordinance regulating the keeping 
and licensing of dogs and that Section 3-22 of the Code of the 
City of Charlotte is within the police power of the municipality. 

In Bell v. Page, 271 N.C. 396, 156 S.E. 2d 711 (1967), Bob- 
bitt, J., now C.J., speaking for the Court, said : 
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"The violation of a municipal ordinance imposing a public 
duty and designed for the protection of life and limb is neg- 
ligence per se. However, to impose liability therefor i t  must 
be established that such violation proximately caused the 
alleged injury. . . . ) 9 

See also Reynolds v. Mzwph, 241 N.C. 60, 84 S.E. 2d 273 
(1954) ; Lutx Industries, Inc. v. Dixie Home Stores, 242 N.C. 
332, 88 S.E. 2d 333 (1955) ; 38 Am. Jur., Negligence, see. 158. 

The plaintiff testified: ". . . as I came up to approximately 
the front or just before I got to the front of Mrs. Clark's house 
(I know where Mr. and Mrs. Glarks' house is now) a dog ran 
a t  my right leg and tried to bite a t  it. I t  barked at it. I jerked 
my right leg up and he darted off to the right, then darted 
right back in front and hit the front wheel. When he hit the 
front wheel that knocked the front wheel over to the left and 
threw the bike over on my right leg and threw me into the street, 
approximately the middle of the street." 

Jimmie K. Price, a witness for the plaintiff, testified that 
on two occasions prior to the date of the plaintiff's accident, 
while riding by the defendants' home on his motorcycle, he was 
chased by the same dog. 

Edward Thompson testified for the plaintiff that he had 
gone down Galway Drive on his motorcycle prior to the collision 
involved in this case, and that he had been chased several times 
by a dog which he described as being similar to Bubba, the de- 
fendants' dog. 

The defendant, Jesse B. Clark, by adverse examination, 
stated that he was the owner of a black and white or brown and 
white bird dog at the time of the accident. 

Mrs. Clark, on direct examination, testified that their dog, 
Bubba, was involved in the collision and that she told the plain- 
tiff, after he got out of the hospital, that they had to have the 
dog put to sleep. 

[2] We hold that the evidence, when considered in its light 
most favorable to the plaintiff, is sufficient to raise an inference 
that the defendants violated Section 3-22 of the Code of the City 
of Charlotte by keeping within the corporate limits of the munici- 
pality a dog which habitually or repeatedly chased, snapped at, 
attacked or barked at pedestrians, bicycles or vehicles, and that 
such violation was a proximate cause of the injuries sustained 
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by the plaintiff a s  a result of the collision between the defend- 
ants' dog, Bubba, and the motorcycle being ridden and operated 
by the plaintiff. For the reasons stated, the judgment allowing 
the defendants9 motion for a directed verdict is reversed. 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA v. ALBERT JOHNSON LEWIS 

No. 7021SC507 

(Filed 26 August 1970) 

1. Criminal Law 9 146; Appeal and Error  9 24--mandatory appellate 
rules 

The rules governing appeals a r e  mandatory, not directory. 

2. Criminal Law 9 154- improper service of ease on appeal -extension 
of time- trial judge 

Criminal appeal was improperly before the Court of Appeals 
where the service of case on appeal was not made within the 30 days 
allowed by the t r ia l  judge; purported extension of time by a judge 
other than  the t r ia l  judge was ineffectual t o  comply with the statutes 
and the Rules of the  Court of ,4ppeals. G.S. 1-282, G.S. 15-180, Rule 
of Practice No. 50. 

3. Criminal Law 9 154- case on appeal - extension of time - trial 
judge 

Only the judge who tried the case can extend the  time for  serving 
the statement of the  case on appeal. G.S. 1-282, G.S. 15-180. 

APPEAL by defendant from Johnston, J., 2 March 197'0 
Two-Week Session of Superior Court held in FORSYTR County. 

Defendant was tried upon a bill of indictment, proper in 
form, charging him with committing, on 25 October 1969, the 
felony of assault upon Ronald T. McHam with a deadly weapon, 
with intent to lti13, inflicting serious bodily injuries. 

The evidence for  the State tended to show that on 25 Octo- 
ber 1969 McHarn was standing on a street in Winston-Salem 
talking to and holding hands with Margie Rice (Margie), who 
was a friend of both defendant and McHam. The defendant 
came down the street in his car, stopped, and said to McHam, 
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"Go ahead Mack." A few words were exchanged between defend- 
ant and McHam; whereupon, defendant shot McHam four times 
with what McHam thought was a 2 2  calibre pistol. The first 
shot struck him in the stomach above his navel. McHam testi- 
fied, "The next shot was to the right side on the front. I was 
also shot in the back and under my shoulder blades in the middle 
of my back, and through the left arm." Defendant told Margie 
to get in his car, which she did. After defendant shot him, 
McHam, who had a .22 calibre pistol with him, shot a t  the de- 
fendant as he drove off. McHam was taken to the hospital where 
he remained aver a month recovering from the wounds in- 
flicted on him by defendant. 

Defendant did not testify but offered Margie as a witness. 
She testified that in her opinion McHam was drunk. She and 
McHam weye standing on the sidewalk when defendant drove 
up and told her to come get in his car. As she started to get in, 
McHam started walking towards the car when defendant said, 
"You'd better go on." McHam came up to the car and leaned on 
the door on the driver's side. After defendant and McHam talked 
to each other, McHam pulled a gun out, defendant hit McHam's 
hand, and then the shooting started. She got in the back seat 
of the car on the floorboard. She heard eight or nine shots. The 
car rolled down the street while shots were still being fired. 
Neither Margie nor the defendant were hit by any of the shots. 

The jury found the defendant guilty of an assault with a 
firearm inflicting serious injury which is a felony. From judg- 
ment of imprisonment of not less than three years nor more 
than five years, the defendant appealed to the Court of Appeals. 

A t t o r m y  General Morgan and Assistant Attorney General 
Rich for the State. 

;CYilso.rz, Morrow & Boyles b y  John F. ddorrozv for defe?zdmzt 
appel lant .  

[I] The case is not properly before us. Therefore, the questions 
set forth in the assignments of error are not properly presented. 
It is established law in North Carolina that the rules governing 
appeals are mandatory, not directory. S t a t e  v. Kirby, 276 N.C. 
123, 171 S.E. 2d 416 (1970). 

[2, 31 Judge Johnston, the trial judge, on the date of the 
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judgment, 12 March 1970, gave the defendant thirty days to 
prepare and serve his statement of case on appeal and allowed 
the State thirty days thereafter to serve countercase. On 10 
April 1970 Judge Crissman entered an order, upon defendant's 
motion, allowing the defendant an additional thirty days in 
which to serve his statement of case on appeal. Thereafter, on 
12 May 1970, upon defendant's motion, Judge Crissman entered 
another order allowing the defendant an additional thirty days 
in  which to serve his statement of case on appeal. Defendant did 
not serve his statement of case on appeal but tendered it, and 
service thereof was accepted by the district solicitor on 9 June 
1970. This was not within the time allowed by the order of 
Judge Johnston. Judge Crissman, who was not the trial judge, 
did not have authority to enter either of these orders allowing 
the defendant additional time in which to serve the statement 
of his case on appeal. Under the applicable statutes, G.S. 15-180 
and G.S. 1-282, only the judge who tried the case can extend 
the time for serving the statement of the case on appeal. State 
v. Atkinson, 275 N.C. 288, 167 S.E. 2d 241 (1969). The statutes 
do not authorize the trial judge to grant appellant another 
extension of time to serve statement of case on appeal after the 
expiration of the session a t  which the judgment was entered. 
State u. Atkinson, supra. However, the trial judge is given 
authority to do this under Rule 50 of the Rules of Practice in 
the Court of Appeals which reads as follows: 

"If it appears that the case on appeal cannot be served 
within the time provided by statute, rule, or order, the 
trial judge (or the Chairman of the Industrial Commission 
or the Chairman of the Utilities Commjssion as the case 
may be) may, for good cause and after reasonable notice 
to the opposing party or counsel, enter an order or successive 
orders extending the time for service of the case on appeal 
and counter-case or exceptions to the case on appeal, 
provided this does not alter the provisions of Rule 5 relating 
to the docketing of the record on appeal." 

In  the case of Roberts u. Stewart and Newton u. Stewart, 3 
N.C. App. 120, 164 S.E. 2d 58 (1968), cert. denied, 275 N.C. 
137, this court said: 

"In the absence of a case on appeal served within the time 
fixed by the statute, or by valid enlargement, the appellate 
court will review only the record proper and determine 
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whether errors of law are disclosed on the face there- 
Of. * * * )) 

We have reviewed the record proper, and no prejudicial 
error is disclosed on the face thereof. 

No Error. 

PARKER and HEDRICK, JJ., concur. 

I N  T H E  MATTER O F :  ANNIE LAURIE GREEN, 
ADMINISTRATRIX O F  EST-~TE OF WILLIE LOU CANNADY 

No. 709SC349 

(Filed 26 August 1970) 

1. Clerks of Court 8 4; Executors and Administrators 8 37-award of 
administrator's commissions - discretion of court 

Commissions of a n  administrator of the estate of a decedent a r e  
to  be fixed i n  the discretion of the clerk of superior court subject t o  
the maximum provided by s tatutes;  this requires exercise of judicial 
discretion and judgment by the  clerk, who has  original jurisdiction in 
the  matter.  G.S. 28-170. 

2. Clerks of Court 8 4; Executors and Administrators 8 37-commissions 
and attorneys' fees - jurisdiction of clerk 

Administratrix' petition for  allowance of comnlissions and attor- 
neys' fees was initially properly brought before the clerk of superior 
court. G.S. 78-241, G.S. 2-1. 

3. Courts 8 6- appeal from order of clerk - exception t o  the  order - 
scope of review 

On appeal to the judge of superior court froni a n  order of the 
clerk of court awarding administratrix' comniissions and attorneys' 
fees, respondent's general exception to the clerk's order presented only 
the question whether the facts  found support the conclusions of law. 

4. Executors and Administrators 8 37-award of commissions and attor- 
neys' fees - sufficiency of findings 

I n  a n  order of the clerk of court awarding administratrix' com- 
missions and attorneys' Pees out of the assets of the estate, findings 
of the  clerk tha t  the administratrix did not waive her commissions 
and has  not forfeited thein by neglect or malfeasance, and that  the 
administratrix in good fai th  employed counsel t o  defend the estate, 
held sufficient to support the order. 

APPEAL by respondent, Louise Cannaday Brown, from an 
order of Hobgood, J., dated 29 November 1969, VANCE Superior 
Court. 
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This appeal concerns the same estate which was involved 
in  the litigation previously before this Court in the case of 
Brown v. Green, 3 N.C. App. 506, 165 S.E. 2d 534 (1969). 
Following that appeal a second trial resulted in the plaintiff 
in that case, Louise Cannady Brown, recovering verdict and 
judgment against the estate in the amount of $13,500.00 plus 
interest, which judgment became final when the estate failed 
to perfect an appeal. The present controversy was commenced 
when the petitioner, who is administratrix of the estate, filed 
a petition with the clerk of Superior Court of Vance County 
seeking an allowance of commissions for her services as admin- 
istratrix and approval of attorneys' fees for the attorneys who 
had represented her in connection with administration of the 
estate and in the Brown v. Green litigation. Respondent, who 
was the successful plaintiff in that litigation and who is both 
a creditor of the estate and an heir of the decedent, filed a 
reply to the petition and a motion to dismiss, alleging that the 
petitioner had agreed to serve as administratrix without remu- 
neration and that petitioner had wasted assets of the estate by 
denying respondent's claim without sufficient grounds and by 
failing properly to preserve assets of the estate. Respondent 
also alleged that the services rendered by the attorneys had 
not benefited the estate, that the assets of the estate were 
insufficient to pay her claim in full, and that any commissions 
and fees allowed would necessarily be paid out of funds which 
would otherwise be applicable to her claim. On these grounds 
the respondent opposed the allowance of any commissions to 
the administratrix and opposed payments of fees to the attorneys 
for the estate out of assets of the estate. 

The matter was heard by the clerk of superior court, the 
petitioner being present in person and being represented by 
her attorneys and the respondent being represented by her 
attorney. After hearing the sworn testimony of the petitioner 
and of a witness presented by her, and after reviewing the file 
in  the estate and the pleadings in the action entitled "Brown v. 
Green," the clerk entered an order finding as facts that the 
administratrix "did not waive her commissions by agreement or 
otherwise and has not forfeited the same by neglect or malfea- 
sance," and that she in  good faith employed counsel to defend 
the action entitled "Brown v. Green." The clerk's order also made 
detailed findings as to the nature and extent of the legal services 
which had been rendered by the attorneys for the estate. On 
these findings the clerk concluded as a matter of law that the 
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administratrix was entitled to  commissions and the attorneys 
were entitled to compensation for services rendered and ordered 
these commissions and fees to be paid from the assets of the 
estate. The respondent excepted to this order and appealed to 
the resident judge of the superior court. 

After hearing the parties, Judge Hobgood entered a n  order 
making the same findings of fact as had been made by the clerk 
and approving payment of the administratrix's commissions and 
fees for her attorneys out of assets of the estate. (Judge Hob- 
good's order did modify the clerk's order to the extent of deny- 
ing any commissions to the administratrix on the disbursement 
of that  portion of the attorneys' fees attributable to  the perform- 
ance of services by them in connection with the previous litiga- 
tion; no question is raised on this appeal as to this modification 
of the clerk's order.) Respondent excepted to Judge Hodgood9s 
order and appealed to the Court of Appeals. 

S ter l ing  G. Gi l l iam and Frank Banxet  for peti t ioner appellee. 

V a u g h a n  S. W i n b o r n e  f o r  respondent  appellant.  

[I, 21 Commissions of an  administrator of the estate of a 
decedent are  to be fixed in the discretion of the clerk of superior 
court subject to the maximum provided by statute. G.S. 28-170. 
This requires exercise of judicial discretion and judgment by 
the clerk, who has original jurisdiction in the matter. T r u s t  Co.  
v. Waddel l ,  237 N.C. 342, 75 S.E. 2d 151. In  other matters re- 
lating to the administration of decedents' estates the clerk also 
exercises jurisdiction as ex officio judge of probate according 
to  the practice and procedure provided by law. G.S. 78-241 ; G.S. 
2-1. Under these statutes the petition in the present case for  
allowance of commissions and attorneys' fees was initiaily prop- 
erly brought before the clerk of superior court. 

[3, 41 After hearing testimony of witnesses and examining 
the official records in his office, the clerk entered his order 
making findings of fact upon which he based his conclusions 
of law and judgment. The respondent took no exception to any 
specific finding of fact made by the clerk but took only a gen- 
eral exception to the judgment entered by the clerk. On appeal 
to the judge of superior court, respondent's general exception 
to  the clerk's order presented only the question whether the facts 
found support the conclusions of law. In r e  E s t a t e  o f  L o w t h e r ,  
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271 N.C. 345, 156 S.E. 2d 693. The judge of superior court, by 
entering an order making the same findings of fact and con- 
clusions of law as had been made by the clerk, in effect ruled 
that the facts found support the conclusions of law. We agree 
with that ruling. The order appealed from is 

Affirmed. 

CAMPBELL and VAUGHN, JJ., concur. 

ALLIED CONCORD FINANCIAL CORPORATION v. FRED H. LANE, 
TRADING AND DOING BUSINESS AS LANE'S 

No. 703SC396 

(Filed 26 August 1970) 

Landlord and Tenant 8 5- action for breach of lease of business equip- 
ment - directed verdict 

In this action for breach of an agreement for the lease of a charge 
posting cash register which provided that  in the event of a breach of 
said agreement by the lessee, the lessor would be entitled to recover 
in full for the unpaid rent that accrued prior to the date of reposses- 
sion of the equipment and, as  liquidated damages, all unpaid rentals 
reserved under the lease less the unexpired rental value of the equip- 
ment, the actual date plaintiff lessor repossessed the leased equipment 
would be critical in determining defendant lessee's liability, if any, 
to plaintiff for alleged breach of the agreement, and the trial court 
erred in allowing defendant's motion for a directed verdict where the 
only evidence as  to the time of repossession was that plaintiff re- 
possessed the property in the fall of 1967. Rule of Civil Procedure 
No. 50 ( a ) .  

APPEAL from Parker, J., 23 February 1970 Civil Session 
of PITT County Superior Court. 

This was a civil action instituted by the plaintiff, Allied 
Concord Financial Corporation (Allied), to recover from the 
defendant, Fred H. Lane, trading as Lane's (Lane), rental due 
under a lease agreement to the date of repossession and the 
aggregate amount of remaining rental due less the amount re- 
ceived from sale of the equipment a t  public auction. The evi- 
dence presented a t  the trial tended to establish the following 
facts: On 9 March 1967 an agreement was executed between 
Allied and Lane under which Lane was to lease a NCR charge 
posting cash register from Allied. Lane was to make an advance 
payment of $78.19 and 59 subsequent payments of $7'8.19 each. 
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The lease agreement also provided for liquidated damages 
in the event of a breach of the agreement by Lane as follows: 

"14. Default: This Lease shall be breached i f :  (a) lessee 
shall default in the payment of any rent hereunder and 
such default shall continue for ten days; . . . . In the event 
of a breach of this Lease: (1) AII sums to become due 
hereunder shall, at  Lessor's option, become due and payable 
forthwith. (2) The equipment shall upon lessor's demand 
forthwith be assembled and delivered to lessor a t  lessee's 
expense a t  such place as lessor shall designate and lessor 
and/or its agents may, without notiee or liability or legal 
process, enter into any premises . . . of lessee . . . where 
the equipment may be . . . and repossess all or any part 
of the equipment. . . . Lessee hereby expressly waives all 
further rights to possession of the equipment and all claims 
for injuries suffered through or caused by such reposses- 
sion. If lessor takes possession, Lessor shall give Lessee 
credit against Lessee's liability for Lease rentaIs for an 
amount equal to the difference between the aggregate rent 
reserved hereunder for the unexpired term of this Lease 
after such taking of possession (hereinafter called 'Unex- 
pired Rentals') and the then aggregate rental value of all 
equipment for the unexpired original term of this Lease 
(hereinafter called 'unexpired Rental Value of Equip- 
ment') ; provided, however, that any statute providing a 
lesser amount of damages shall control, if applicable and 
not subject to agreement of the parties. The foregoing pro- 
visions shall be without prejudice to any greater rights 
given to Lessor by any such statute. Lessor, upon any breach 
of this Lease, may sell the equipment or may re-lease such 
equipment for a term and a rental which may be equal to, 
greater than or less than the rental and term herein pro- 
vided, and any proceeds of such sale received within sixty 
days after Lessor receives possession of the equipment or 
any rental payments received under a new lease made within 
such sixty days for the period prior to the expiration of 
this Lease, less Lessor's expenses of taking possession, stor- 
age, reconditioning and sale or re-leasing, shall be deemed 
and considered for the purposes of this paragraph as being 
the Unexpired Rental Value of Equipment. If the Unex- 
pired Rental Value of Equipment exceeds the Unexpired 
Rentals, Lessor shall be entitled to the excess. The pro- 
visions hereof entitling Lessor to collect all unpaid rentals 
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reserved under this Lease less the Unexpired Rental Value 
of Equipment is agreed on as a liquidated damage pro- 
vision and not as a penalty. Yhe provisions of this para- 
graph shall be without prejudice to Lessor's right to re- 
cover in full for unpaid rent that accrued prior to the 
taking of possession of the equipment. . . . 11 

In Paragraph 8 of its complaint, the plaintiff alleged: 
"8. On 30 October 1967 the plaintiff, pursuant to the pro- 
visions of paragraph 14 of the lease agreement, took posses- 
sion of the leased equipment; further pursuant to the pro- 
visions of said paragraph 14, the plaintiff did offer said 
equipment for sale a t  public auction a t  its offices in Ra- 
leigh, North Carolina, on 12 December 1967, a t  which sale 
the said equipment was purchased by NCR Co. a t  a price of 
$824.34." 

The defendant answered Paragraph 8 of the plaintiff's com- 
plaint as follows : 

"As to the allegations to paragraph VIII, i t  is admitted 
that the plaintiff took possession of the leased equipment, 
but as to the other allegations of said paragraph, the de- 
fendant has no knowledge sufficient to form a belief thereon 
and therefore denies the same." 

All of the evidence tended to show that the leased equip- 
ment was repossessed or reclaimed by the plaintiff "in the fall 
of 1967." 

At the close of plaintiff's evidence the court allowed the 
defendant's motion for a directed verdict and entered judgment 
in pertinent part as follows : 

". . . a t  the concIusion of the evidence for the plaintiff, 
the defendant moved for a directed verdict on ground that 
the plaintiff had failed to prove any damages beyond those 
for the rental reserved in the lease for the machine described 
in the pleadings during the period of time that the defend- 
ant had the machine, to wit, $469.14, and that the plaintiff 
was not entitled to damages beyond the date i t  accepted 
surrender of this machine, in the absence of proof of dam- 
ages after such surrender, and the Court being of the 
opinion that said motion should be allowed and judgment 
should be issued thereon ; 
"NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED, 
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that the plaintiff recover of the defendant the sum of 
$469.14 together with interest from October 30, 1967, and 
the costs be taxed against the defendant, and that this judg- 
ment be with prejudice to both parties." 

From the entry of the judgment, the plaintiff appealed to 
the North Carolina Court of Appeals. 

Harris ,  Poe, Cheshire and Leager, b y  Samuel  R. Leager, 
for plaint i f f  appellant. 

Nelson W.  Taylor for  defendant  appellee. 

The question presented on this appeal is whether the court 
committed reversible error in allowing the defendant's motion 
for a directed verdict. G.S. lA-1, Rnle 50 (a) ,  Rules of Civil Pro- 
cedure, provides : 

"(a) W h e n  made;  effect.--A party who moves for a directed 
verdict at  the close of the evidence offered by an opponent 
may offer evidence in the event that the motion is not 
granted, without having reserved the right SO to do and 
to the same extent as if the motion had not been made. A 
motion for a directed verdict which is not granted is not 
a waiver of trial by jury even though all parties to the 
action have naoved for directed verdicts. A motion for a 
d-irected verdict shall state the specific grounds therefor. 
The order granting a motion for a directed verdict shall be 
effective without any assent of the jury." 

The lease agreement entered into between the plaintiff and 
the defendant provided in substance that in the event of a breach 
of the said agreement by the lessee, the lessor would be entitled 
to recover in full for unpaid rent that accrued prior to the date 
of the repossession of the equipment, and, in addition thereto, 
as liquidated damages, all unpaid rentals reserved under the 
lease less the unexpired rental value of the equipment. Thus, we 
find that the actual date that the plaintiff repossessed the leased 
property would be critical in determining the defendant's lia- 
bility, if any, to the plaintiff for the alleged breach of the agree- 
ment. The only evidence regarding the time that the plaintiff 
actually repossessed the property was to the effect that the 
property was reclaimed or repossessed in the fall of 1967. 
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We hold, therefore, that under the evidence and under Rule 
50 (a ) ,  Rules of Civil Procedure, the court was without authority 
to allow the defendant's motion for a directed verdict. 

The judgment appealed from is reversed, and a new trial 
is ordered. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA v. KEITH WAYNE CRABB 

No. 7023SC375 

(Filed 26 August 1970) 

1. Criminal Law 5 161- appeal as exception to judgment 
An appeal itself is  an exception to the judgment and presents 

for  review error appearing on the face of the record. 

2. Criminal Law 8 157- record proper 
The record proper in a criminal case consists of the bill of indict- 

ment or warrant, the plea on which the case is tried, and the verdict 
and the judgment from which appeal is taken. 

3. Criminal Law 8 139- sentence with minimum and maximum terms- 
maximum penalty 

Where the sentence is to maximum and minimum terms, the maxi- 
mum may not exceed the maximum provided by statutory limit even 
though the minimum is within the statutory limit. 

4. Criminal Law 138- single judgment for two counts -presumption 
of consolidation 

Where there is a verdict or plea of guilty to more than one count 
in a warrant  or bill of indictment and the court imposes a single judg- 
ment thereon, a consolidation for  the purpose of judgment will be 
presumed. 

5. Criminal Law 8 138- cases consolidated for judgment-maximum 
penalty 

When cases are consolidated for judgment, the court has no au- 
thority to enter a judgment in excess of the maximum statutory penalty 
applicable to any of the offenses for which there has been a convic- 
tion or a plea of guilty. 

6. Criminal Law 8 139; Burglary and Unlawful Breakings 8 8; Larceny 
8 10- nonfelonious breaking and entering and nonfelonious larceny - 
consolidation for judgment - sentence to maximum and minimum 
terms - excessive maximum penalty - correction by appellate court 

Where defendant pleaded guilty to nonfelonious breaking and 
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entering and nonfelonious larceny, judgment imposing a sentence of 
"not less than two nor more than three years" is erroneous insofar as  
i t  purports to impose a maximum term of three years, since neither 
offense is punishable by imprisonment for a term in excess of two 
years, and the judgment is modified by striking therefrom the words 
"nor more than three" so that  the sentence is  two years. 

APPEAL by defendant from Beal, S.J., April 1970 Criminal 
Session of WILKES County Superior Court. 

Defendant was brought to trial under a single bill of in- 
dictment containing separately stated counts charging felonies 
of breaking and entering, larceny and receiving. He tendered 
pleas of guilty to the lesser included offenses of non-felonious 
breaking and entering and non-felonious larceny. After exten- 
sively examining defendant relating to the voluntariness of his 
pleas, the court accept the pleas and entered the following judg- 
ment : 

"The judgment of the court is that the defendant be con- 
fined in the State's Prison for a period of not less than two 
nor more than three years, it being the intent of this court 
that this sentence be served as a youthful offender in the 
Youthful Offender's Camp." 

Defendant, in apt time, appealed and the record was dock- 
eted in this court. The record contains no exceptions or assign- 
ments of error. 

Robert Morgan, Attorney General, by Harrison Lewis, Dep- 
uty Attorney General, for the State. 

Ferree & Osborne by Samuel L. Osborne for defendant 
appellant. 

Defendant's court appointed counsel has filed a brief in 
which he sets forth no arguments and states that he does not 
contend the appeal has merit. He does request, however, that 
this court review the record and award a new trial if any error 
is found. 

[I, 21 An appeal itself is an exception to the judgment and 
presents for review error appearing on the face of the record. 
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State v. Ayscue, 240 N.C. 196, 81 S.E. 2d 403; State v.  Williams, 
235 N.C. 429, 70 S.E. 2d 1 ;  State v. Hitchcock, 4 N.C. App. 676, 
167 S.E. 2d 545. The record proper in a criminal case consists 
of the bill of indictment or warrant, the plea on which the case 
is tried, the verdict and the judgment from which appeal is 
taken. State v. Stubbs, 265 N.C. 420, 144 S.E. 2d 262; State v.  
Moore, 6 N.C. App. 596,170 S.E. 2d 568. 

[3, 61 In reviewing the face of the record it is noted that the 
judgment contains error. Defendant pleaded guilty to non-feloni- 
ous breaking and entering (G.S. 14-54(b) ) a,nd non-felonious 
larceny (G.S. 14-72 (a) ) . Neither offense is punishable by im- 
prisonment for a term in excess of two years. G.S. 14-3(a). 
Therefore, the judgment is erroneous insofar as it purports to 
impose a maximum term of imprisonment of three years. Where 
the sentence is to maximum and minimum terms, the maximum 
may not exceed the maximum provided by statutory limit even 
though the minimum is within the statutory limit. 3 Strong, 
N.C. Index 2d, Criminal Law, $ 139. 

[4, 51 The court could have entered separate judgments and 
provided for the sentences imposed to run consecutively. If that 
had been done the maximum limit would have been two years 
on each count or a total of four years. However, "[iln cases in 
which there is a verdict or plea of guilty to more than one count 
in a warrant or bill of indictment, and the Court imposes a 
single judgment (sentence, or fine, or both) a consolidation for 
the purpose of judgment will be presumed." State v. McCrowe, 
272 N.C. 523, 158 S.E. 2d 337. Further, when cases are consoli- 
dated for judgment a court has no authority to enter a judg- 
ment in excess of the maximum statutory penalty applicable 
to any of the offenses for which there has been a conviction or 
a plea of guilty. State v. McCrowe, supra; State v. Tolley, 271 
N.C. 459, 156 S.E. 2d 858; State v. Austin, 241 N.C. 548, 85 S.E. 
2d 924 ; State v. White, 2 N.C. App. 398, 163 S.E. 2d 82. 

The Attorney General has filed a brief and with commend- 
able candor has called attention to the authorities cited herein 
and conceded that he is unable to distinguish the instant case. 

[6] For the reasons set forth herein the judgment is modified 
by striking therefrom the words "nor more than three," so that 
the sentence provided by the judgment is two years. See State v.  
Spencer, 276 N.C. 535, 173 S.E. 2d 765; State v. Evans, 8 N.C. 
App. 469, 174 S.E. 2d 680. 
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We have reviewed the other portions of the record proper 
and conclude that  no prejudicial error appears therein. The 
judgment as modified is therefore affirmed. 

Modified and affirmed. 

BROCK and MORRIS, JJ., concur. 

ANNA W. TURNER v. JOSEPH R. TURNER, SR. 

No. 7021DC380 

(Filed 26 August 1970) 

1. Rules of Civil Procedure 5 50- motion for directed verdict - mandatory 
rule 

A motion for a directed verdict shall state the specific grounds 
therefor; this rule is mandatory. G.S. lA-1, Rule 50 (a) .  

2. Rules of Civil Procedure § 50; Appeal and Error 8 59 -motion for 
directed verdict - review 

Since the Rules of Civil Procedure are only so recently effective 
in this State, the Court of Appeals reviews the question whether there 
was sufficient evidence to require submission of the issues to the jury, 
even though appellant failed to state specific grounds for his motion 
for a directed verdict. 

3. Divorce and Alimony § 18- alimony - child support -indignities to  
the wife - instructions 

In the wife's action against her husband to obtain child custody 
and support, teinporary and permanent alimony, and counsel fees, trial 
court's instructions on the issue as to whether the husband had offered 
such indignities to the wife as to render her condition intolerable and 
her life burdensome, held reversible error, since the jury was left to 
determine for itself, without adequate explanation from the court, 
what law arose on the evidence and how that  law should be applied 
to the evidence. 

4. Rules of Civil Procedure § 51- instruction - application of law to the 
evidence 

The trial court is required to declare and explain the law arising 
on the evidence given in the case and to state the evidence to the 
extent necessary to explain the application of the law thereto. G.S. 
IA-1, Rule 51(a). 

APPEAL by defendant from C l i f f o r d ,  District  Judge, 19 Jan- 
uary 1970 Session of FORSYTH District Court. 
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Plaintiff wife brought this civil action against her husband 
to obtain an order awarding to her custody of their three minor 
children, temporary and permanent alimony and child support, 
possession of their homeplace, use of one automobile, and coun- 
sel fees. The case was submitted to the jury which returned a 
verdict finding plaintiff to be the dependent spouse and defend- 
ant to be the supporting spouse as alleged in the complaint, and 
finding that defendant had offered such indignities to the person 
of plaintiff as to render her condition intolerable and her life 
burdensome. Upon the verdict and upon findings of fact by the 
court as to the earnings of the respective parties and as  to the 
best interests of the children, judgment was entered awarding 
custody of the minor children to the plaintiff, awarding her pos- 
session of the homeplace, and ordering defendant to make 
monthly payments for child support and alimony and to pay a 
fee to plaintiff's counsel. From this judgment defendant ap- 
pealed to the Court of Appeals, assigning errors. 

Pettyjohn & Du.n.n, by H. Glenn Pettyjolzn for plaintiff 
appellee. 

White, Crumpler & Pfefferkorn, by Fred G. Crumpler, Jr., 
and Joe P. MeCallum, Jr., for defendant appellant. 

[ I ,  21 Appellant assigns as error the refusal of the trial court 
to allow his motion for a directed verdict made a t  the close of 
all the evidence. The record before us reveals that the appellant 
did not state the specific grounds for his motion. "A motion for 
a directed verdict shall state the specific grounds therefor." G.S. 
1A-1, Rule 50(a).  This provision of the rule is mandatory. 
Wheeler v. Denton, 9 N.C. App. 167, 175 S.E. 2d 769. The 
appellant, having failed to state specific grounds for his motion, 
is not entitled upon this appeal to question the sufficiency of 
the evidence to support the verdict. Nevertheless, because the 
Rules of Civil Procedure are only so recently effective in this 
State, we have reviewed the record and are of opinion there 
was sufficient evidence to require submission to the jury of 
the issues which i t  answered in plaintiff's favor. 

[3] Appellant assigns as error portions of the court's charge 
to the jury. A number of appellant's exceptions to the charge 
have merit. As an example, on the issue as to whether defendant 
had offered such indignities to the person of plaintiff as to ren- 
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der her condition intolerable and her life burdensome, the court 
charged : 

"To entitle the wife to the relief the indignities offered 
by the husband must be such as may be expected seriously 
to annoy a woman of ordinary sense and temperament, and 
must be repeated or continued so that i t  may appear to 
have been done wilfully and intentionally or a t  least con- 
sciously by the husband to the annoyance of the wife. 

"Mrs. Turner has testified to certain indignities, and 
two of her children have also. It is up to you to decide the 
credibility of that testimony and whether or not she has 
sustained that burden." 

[3, 41 A reading of the charge as a whole leads to the con- 
clusion that the court failed to "declare and explain the law aris- 
ing on the evidence given in the case" and failed to state the 
evidence "to the extent necessary to explain the application of 
the law thereto." This the court was required to do by G.S, 1A-1, 
Rule 51 (a) (formerly G.S. 1-180). 

"The chief purpose of a charge is to aid the jury to 
understand clearly the case and arrive a t  a correct verdict. 
For this reason, the Court has consistently held that G.S. 
1-180 confers a substantial legal right, and imposes upon 
the trial judge a positive duty, and his failure to charge 
the law on the substantial features of the case arising on 
the evidence is prejudicial error, and this is true even with- 
out prayer for special instructions." Bulluck v. Long, 256 
N.C. 577, 587, 124 S.E. 2d 716, 723. 

In the case before us the jury was left to determine for 
itself, without adequate explanation from the court, what law 
arose on the evidence in the case and how that law should be 
applied to the evidence. 

For the court's failure properly to instruct the jury as re- 
quired by G.S. 1A-I, Rule 51 (a) ,  defendant is entitled to a 

New trial. 

MALLARD, C.J., and HEDRICK, J., concur. 
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LAWRENCE E. BRIXEY v. THOMAS H. CAMERON AND 
FRANK W. CAMERON, D/B/A LORIS LIVESTOCK M ~ K E T  

No. 7016SC292 

(Filed 26 August 1970) 

1. Evidence 9 48- competency of witness as expert - discretion of court 
The competency of a witness to testify as an expert is addressed 

primarily to the discretion of the trial court, and i ts  determination 
is ordinarily conclusive unless there be no evidence to support the 
finding or unless there is an abuse of discretion. 

2. Evidence 5 48- refusal to rule witness as expert in psychiatry - testi- 
mony as expert in general medical practice 

Where the court ruled that  plaintiff's witness was qualified to 
testify as a medical expert in the field of general practice of medicine, 
and in that capacity the witness testified fully as to his opinion con- 
cerning the effects of the collision in question upon plaintiff's physi- 
cal and mental health, the court did not abuse its discretion in refusing 
to rule the witness also qualified as an  expert in the specialized field 
of psychiatry. 

3. Appeal and Error 8 30- exclusion of evidence-failure to show what 
evidence would have been 

Exceptions to the exclusion of evidence will not be considered on 
appeal when the record fails to show what the excluded evidence would 
have been. 

4. Damages 8 16- instructions -loss of earnings and earning ability 
In this action for injuries sustained in an automobile accident, 

the charge of the court adequately instructed the jury that plaintiff's 
loss of earning ability and loss of past, present and future earnings 
should be considered as an  element of damages. 

5. Trial 5 51- motion to set aside verdict - discretion of court 
Plaintiff's motion to set aside the verdict and for a new trial 

was addressed to the discretion of the trial court, and denial of the 
motion is not reviewable on appeal absent a showing of abuse of dis- 
cretion. 

APPEAL by plaintiff from Clark, J., December 1969 Civil 
Session of ROBESON Superior Court. 

Plaintiff brought this civil action to recover damages for 
personal injuries and property damages suffered by him when 
defendants' truck collided with the rear of plaintiff's automo- 
bile. The jury answered issues of negligence and contributory 
negligence in plaintiff's favor and awarded $6,500.00 for per- 
sonal injuries and $600.00 for property damages. From judgment 
on the verdict, plaintiff appealed. 
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Joseph C. W a r d ,  JY., and J. H .  Barrington,  Jr., for  plaintiff 
appellant. 

Anderson,  Nimocks  & Broadfoot ,  b y  H e n r y  L. Anderson, for 
de fendant  appellees. 

[I, 21 Plaintiff assigns as error that the court declined to 
qualify his witness, Dr. Timothy H. Gridley, as a medical expert 
specializing in the field of psychiatry. "[Tlhe competency of a 
witness to testify as an expert is a question primarily addressed 
to the court, and his discretion is ordinarily conclusive, that is, 
unless there be no evidence to support the finding, or unless 
the judge abuse his discretion." Sta te  v. M o o ~ e ,  245 N.C. 158, 95 
S.E. 2d 548. In the present case the court did rule that the wit- 
ness was qualified to testify as a medical expert in the field of 
general practice of medicine. In that capacity the witness was 
allowed to testify fully as to his opinion concerning the effects 
of the collision upon plaintiff's physical and mental health. No 
abuse of the court's discretion has been shown in refusing to 
rule the witness also qualified as an expert in the specialized 
field of psychiatry. 

131 Plaintiff assigns as error that the court excluded from evi- 
dence certain hospital records and a bill rendered plaintiff by the 
Veterans Hospitals. However, nothing in the record before us 
shows what these excluded records and this bill would have 
disclosed had they been admitted. Exceptions to the exclusion 
of evidence will not be considered on appeal when the record 
fails to disclose what the excluded evidence would have been. 
Heating Co. v. Constrz~ct ion Co., 268 N.C. 23, 449 S.E. 2d 625; 
Stitlz v. Perdue,  7 N.C. App. 314, 192 S.E. 2d 246. 

141 Plaintiff complains that the court failed to instruct the 
jury that plaintiff's loss of earning ability and loss of earnings 
past, present and future, should be considered as an element of 
damages. In his brief, plaintiff contends that "a careful exami- 
nation of His Honor's Charge in its entirety fails to disclose 
any mention that the jury might consider as an element of dam- 
ages '[tlhe nature and extent of his business, the value of his 
services, or whether he was employed or unemployed.' " We do 
not agree. Examination of the charge reveals that the court 
clearly instructed the jury that plaintiff was "entitled to re- 
cover his damages in one compensation, present worth, all in- 
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juries; past, present and future, directly and proximately re- 
sulting from the negligence of the defendant," and that in  
determining this recovery the jury should "take into considera- 
tion the age of the plaintiff, his occupation and nature of his 
work, and business, if any. . . ." In our view the charge ade- 
quately instructed the jury in the respect in which plaintiff now 
complains there was an omission. If plaintiff desired greater 
elaboration, i t  was his duty to tender an apt request therefor 
a t  the trial. 7 Strong, N.C. Index 2d, Trial, 33, p. 324, a t  p. 329. 

[5] Plaintiff's motion to set aside the verdict and for a new 
trial was addressed to the sound discretion of the trial court, 
and the court's refusal of this motion will not be reviewed on 
appeal, the record disclosing no abuse of discretion. In the trial 
and judgment appealed from we find 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 

DONNA COLMAN HARPER v. JOSEPH NORMAN HARPER 

No. 7010DC428 

(Filed 26 August 1970) 

1. Divorce and Alimony 8 18- subsistence pendente lite- counsel fees 
Subsistence and counsel fees pendente lite are within the discre- 

tion of the court, whose decision thereon is not reviewable except for 
abuse of discretion or for error of law. 

2. Divorce and Alimony § 18- denial of alimony pendente Iite - suf- 
ficiency of findings 

The court properly denied plaintiff wife's motion for an  interim 
award of alimony pendente lite and counsel fees in her suit for alimony 
without divorce, where there were findings that  (I) the plaintiff and 
her husband had separated by mutual agreement, ( 2 )  the hnsband did 
not abandon the wife, and ( 3 )  the husband was guilty of no misconduct 
that  would support an award of alimony. G.S. 50-16.3 (a)  (1). 

APPEAL by plaintiff from Preston, District Judge, 13 April 
1970 Non-Jury Civil Session of WAKE District Court. 

This is an appeal by plaintiff wife from an order denying 
her motion for an interim award of alimony pendente lite and 
counsel fees entered in her suit for alimony without divorce. 
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Plaintiff alleged in her complaint that her husband, without 
provocation, had failed to provide her with necessary subsist- 
ence, had offered such indignities to her person as to render 
her condition intolerable and life burdensome, and had aban- 
doned her. She prayed for an award of alimony, both pendente  
l i te  and permanent, custody of and support for the minor chil- 
dren, and counsel fees. Defendant husband answered and de- 
nied misconduct on his part, alleged facts in recrimination, and 
counterclaimed for a divorce a m e n s a  e t  thoro.  

Plaintiff's motion for alimony pendente l i te and counsel fees 
was heard upon the pleadings, affidavits, oral testimony, and 
other evidence presented by the parties. Following the hearing, 
the court entered an order finding facts as to the marriage and 
birth of the children, finding plaintiff to be the dependent spouse 
in that she had not earned an income except for brief periods 
during the course of the marriage, finding plaintiff capable of 
earning a livelihood, and finding defendant capable of and cur- 
rently earning a substantial income. The court found no abandon- 
ment of plaintiff by defendant sufficient to constitute grounds 
for alimony pendente l i te in that the separation of the parties 
was by mutual consent, and found that the competent evidence 
presented to the court was not adequate to show either miscon- 
duct on the part of defendant sufficient to support an order 
for alimony pendente l i te or to show misconduct on the part 
of plaintiff sufficient to support the defense of recrimination. 
The court found plaintiff to be a fi t  and proper person to have 
custody of the minor children and defendant a fi t  and proper 
person to have visitation rights. 

On these findings the court's order awarded custody of the 
children to plaintiff, gave defendant visitation rights, awarded 
plaintiff temporary possession of the home as the place where 
she and the children should live pending final hearing of this 
matter, and directed defendant to support the minor children 
by making monthly mortgage payments on the home, paying 
utility bills, paying medical and clothing expenses for the chil- 
dren, providing the educational expenses for the daughter, and 
paying to plaintiff specified monthly payments for the support 
and maintenance of the children. The court denied plaintiff's 
motion for alimony pendente l i te and counsel fees. From that 
portion of the order denying alimony and counsel fees pendente 
l i te,  plaintiff appealed. 
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E m a n u e l  & Emanue l ,  by  Robert L. E m a n u e l  for p la in t i f f  
appellant.  

E u g e n e  Boyce for d e f e n d a n t  appellee. 

[I, 21 The sole question presented by this appeal is the cor- 
rectness of the court's order denying plaintiff's motion for an  
interim award of alimony and counsel fees pendente lite. "Sub- 
sistence and counsel fees pendente l i te are within the discretion 
of the court. Decision is not reviewable except for abuse of dis- 
cretion or for error of law." G ~ i f f i t h  v. G r i f f i t h ,  265 N.C. 521, 
144 S.E. 2d 589. In the case before us we find no abuse of 
discretion or error of law. 

By G.S. 50-16.3(a) a dependent spouse who is a party to 
an action for divorce, annulment, or alimony without divorce, 
is entitled to an order for alimony pendente l i te when: 

"(1) It shall appear from all the evidence presented 
pursuant to G.S. 50-16.8(f), that such spouse is entitled to 
the relief demanded by such spouse in the action in which 
the application for alimony pendente l i te is made, and 

"(2) It shall appear that the dependent spouse has 
not sufficient means whereon to subsist during the prosecu- 
tion or defense of the suit and to defray the necessary ex- 
penses thereof." 

In this case the District Judge, as trier of the facts, has found 
that the parties separated by mutual agreement, there was no 
abandonment of plaintiff by defendant, and the competent evi- 
dence presented to the court failed to show misconduct on the 
part of defendant sufficient to support an order for alimony. 
On these findings plaintiff has failed to show a t  this stage of the 
proceeding that she is entitled to the relief demanded in her 
action. Such a showing is one of the statutory prerequisites to an  
award of alimony pendente lite. G.S. 50-163 (a)  (1). 

The order appealed from, which is not a final determina- 
tion and does not affect the final rights of the parties, is 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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STATE OF NORTH CAROLINA v. CHARLES FORD 

No. 7017SC448 

(Filed 26 August 1970) 

APPEAL by defendant from Bowman,  S.J., 30 March 1970 
Criminal Session of ROCKINGHAM County Superior Court. 

Defendant was charged in a bill of indictment with the 
felony of assault with intent to commit rape. He entered a plea 
of guilty and now appeals from judgment entered on his plea 
imposing a prison sentence of not less than five nor more than 
seven years. 

Robert Morgan, At torney General, by  Edward L. Eatman,  
Jr., S t a f f  At torney,  for the  State.  

J .  Hoyte Stul tz ,  Jr. for  defendant  appellant. 

Two assignments of error are set forth in the record. How- 
ever, defendant's court appointed counsel candidly concedes in 
his brief that the assignments of error are without merit. We 
agree. We have also reviewed the record proper and conclude 
that no prejudicial error appears on the face thereof. 

No error. 

BROCK and MORRIS, JJ., concur. 
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HOLLY FARMS POULTRY INDUSTRIES, INC. v. I. L. CLAYTON, 
COMMISSIONER OF REVENUE OF THE STATE OF NORTH CAROLINA 

No. 7022SC541 

(Filed 16 September 1970) 

1. Taxation 5 28- allowance of income tax deductions - matter of grace 
The allowance of a deduction in the computation of taxable income 

is  a privilege granted as  a matter of grace. 

2. Taxation §§ 28, 38- tax deduction - burden of proof 
One claiming a tax deduction must bring himself within the statu- 

tory provisions authorizing it, and in general the deductjon may be 
taken only by the taxpayer to whom i t  accrues. 

3. Taxation § 29- income taxation-loss carry-over of merged corpora- 
tion - continuity of business enterprise 

A corporation resulting from a merger may not deduct from its  
post-merger income the loss carry-over of one or more of i ts  constituent 
corporations unless there is  a continuity of business enterprise-that 
is, unless the income producing business has not been altered, enlarged 
or materially affected by the merger. 

4. Taxation 8 29- loss carry-over of merged corporations- continuity 
of business enterprise 

There was no "continuity of business enterprise" where the net 
worth of the surviving corporation into which two other corporations 
were merged was increased substantially by each merger, and the 
surviving corporation was transformed from a manufacturer of poultry 
feeds into a combined manufacturing and feeding operation; conse- 
quently, the surviving corporation is not entitled under G.S. 105- 
147(9)d to carry over and deduct for North Carolina income tax  
purposes the pre-merger net economic losses of the two submerged 
corporations from the post-merger income earned by the combined 
corporate businesses. 

5. Taxation § 29- continuity of business enterprise after merger - verti- 
cal or horizontal merger 

In determining whether there is a "continuity of business enter- 
prise" after a merger, i t  makes no difference that  there was a "verti- 
cal type" merger in which the several merged corporations were 
doing jobs in one continuous chain of processing, rather than a "hori- 
zontal type" in which each of the corporations was doing basically 
the same job. 

6. Taxation 8 29- loss carry-over of merged corporation-merger not 
for purpose of avoiding taxes 

The fact that  mergers were made in pursuance of an  overall plan 
to bring into being an  "integrated" operation and were not for tax 
avoidance purposes is not determinative of the question of whether 
the surviving corporation can carry forward and deduct from its own 
gross income pre-merger losses incurred by corporations with which 
it merged. 
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APPEAL by defendant from Collier, J., 14 May 1970 Session 
s f  DAVIE Superior Court. 

This is an action to recover income taxes paid under protest. 
The parties waived trial by jury and agreed that  the court should 
draw its conclusions of law and enter judgment based on an 
agreed statement of facts. The pertinent facts as stipulated by 
the parties are summarized as follows: 

Plaintiff, Holly Farms Poultry Industries, Inc. (Holly 
Farms) was incorporated as  a North Carolina corporation on 
4 December 1961 for the purpose of organizing and carrying 
on an integrated poultry operation and to be a parent corporation 
of a large number of separate corporate entities, all of which 
were engaged in the poultry industry or in business directly 
connected with the poultry industry. One of the purposes of the 
integrated operation was to so manage and operate the poultry 
business that  one corporation could manage and control the 
production of poultry from the breeder hens through the hatch- 
ery, feed mills, broiler farms, feed out operations, processing 
plants, and transportation to the retail outlets. Pursuant to this 
plan of an integrated operation, Holly Farms acquired, either 
by direct merger into it or indirectly by merger into a wholly- 
owned subsidiary and then into it, thirty-two corporations. In- 
cluded among these were: Mocksville Feed Mills, Inc. (Mocks- 
ville Feed), Lovette Poultry Company, Ine. (Lovette Poultry), 
Lovette Feed Company, Inc. (Lovette Feed), Blue Ridge Hatch- 
ery, Inc. (Blue Ridge), and Davie Poultry Company, Inr. (Davie 
Poultry). As a part of the plan for a completely integrated opera- 
tion, on 30 September 1963, Blue Ridge and Lovette Feed merged 
with Lovette Poultry, with the latter as the suarviving corpora- 
tion, and on 2 May 1964 Lovette Poultry merged into and be- 
came part  of Mocksville Feed. At the time of this latter merger 
Lovette Poultry had a net economic loss of $604,967.89, included 
in which was $200,239.04 attributable to Blue Ridge and 
$65,670.05 attributable to Lovette Feed prior to their merger 
with Lsvette Poultry. On 2 November 1964 Davie Poultry also 
merged into Mocksville Feed, with the latter being the surviving 
corporation. For its fiscal year ending 31 October 1964 Davie 
Poultry had a net operating loss of $19,299.88. 

Prior to the mergers of Lovette Poultry and Davie Poultry 
into Mocksville Feed, all three of these corporations were wholly- 
owned subsidiaries of Holly Farms and had identical directors 
and officers. Prior to the mergers Mocksville Feed was engaged 
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i n  the manufacture of feeds, principally poultry feed. The busi- 
ness of Lovette Poultry a t  the time of its merger with Mocks- 
ville Feed was that commonly referred to as a feed out opera- 
tion, the nature of the business being to furnish feed to farmers 
to enable them to grow chickens to a weight suitable for the 
processing plant. Davie Poultry was engaged in a similar busi- 
ness and, in addition, operated an experimental farm for the 
exclusive benefit of Mocksville Feed, enabling Mocksville Feed 
to conduct experiments with live poultry with respect to new 
formulas and feeds developed by it. Prior to the mergers, Lovette 
Poultry handled no feed other than feed manufactured by Mocks- 
-ville Feed, and 90% of the production of Mocksville Feed was 
sold through Lovette Poultry and Bavie Poultry, with the latter 
handling only a small amount. Prior to the mergers all three 
corporations conducted their principal business within Davie and 
Wilkes Counties, North Carolina, and since all three were man- 
aged and owned by Holly Farms, none of the three were com- 
petitors with each other. Subsequent to the mergers, the same 
type and kind of business was carried on in the same manner 
and with the same management, officers and personnel, and 
the mergers effected no basic change in the administration or 
operation of any one of the three, Mocksville Feed, Lovette Poul- 
try, or Davie Poultry. Both before and after the mergers all 
chickens grown with feed manufactured by Mocksville Feed and 
distributed by Lovette Poultry and Davie Poultry were processed 
exclusively a t  the processing plant operated by Holly Farms. 

At  the time of the merger of Lovette Poultry into Mocka- 
ville Feed on 2 May 1964, Mocksville Feed had a net worth of 
$2,057,204.94 and Lovette Poultry had a net worth of $960,209.84. 
After giving effect to that merger, Mocksville Feed, the sur- 
viving corporation, bad a net worth of $3,017,414.78. The net 
worth of Davie Poultry a t  the time of its merger into Mocks- 
ville Feed on 2 November 1964 was $76,935.66. After giving 
effect to that merger, the net worth of Mocksville Feed was 
$3,376,851.56. 

In  its North Carolina corporate income tax return for i ts 
taxable year ending 31 December 1964, Mocksville Feed car- 
ried forward a net operating loss of the submerged corporation, 
Lovette Poultry, to the extent of $411,200.15 and this amount 
was claimed as a deduction on its return for that year. The 
entire amount of the net economic loss attributable to Lovette 
Poultry could not be deducted in a single year due to the fact 
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that i t  exceeded the earnings of iV10eksville Feed for its taxable 
year ending 31 December 1964. As a result, the balance of 
$193,767.74 of the net economic loss attributable to Lovette 
Poultry was claimed as a deduction on the corporate income 
tax return of Mocksville Feed for its next succeeding taxable 
year, which ended 31 October 1965. (Subsequent to the year 
1964 the fiscal year of Mocksville Feed was changed to end on 
31 October.) In addition, Mocksville Feed also carried forward 
and claimed as a deduction for its year ending 31 October 1965 
the $19,299.88 net operating loss which had been incurred by 
Davie Poultry during its taxable year ending 31 Oetober 1964, 
the period immediately prior to its merger with Mocksville 
Feed. 

Defendant Cammissioner of Revenue denied the deductions 
claimed by Mocksville Feed attributable to the net economic 
losses carried forward from the operations of the two submerged 
corporations, Lovette Poultry and Davie Poultry, and assessed 
deficiencies against Mocksville Feed in the amount of $26,843.77 
for its taxable year ended 31 December 1964 and in the amount 
of $13,295.42 for its taxable year ended 31 October 1965. Mocks- 
ville Feed paid these assessments under protest and in apt time 
made demand for refund. The demand being refused by the de- 
fendant, Mocksville Feed instituted this suit on 18 January 
1967 to recover the amounts of the deficiencies which it had 
paid under protest, together with interest from the dates of 
payment. After institution of this action and on 28 January 
1967, Mocksville Feed was merged into Holly Farms. The parties 
stipulated that by this merger Rolly Farms became the real 
party in interest in  this action, and by agreement of the parties 
the court ordered HoIly Farms substituted as party plaintiff. 

Based on the stipulated facts, the trial court concluded as 
a matter of law that there was a continuity of b~asiness enter- 
prise between the taxpayer, Mocksville Feed, and the two corpo- 
rations, Lovette Poultry and Davie Poultry, with which i t  
merged; that Mocksville Feed was the same taxable entity as  
those two corporations which had suffered net economic losses; 
and that the taxpayer, Mocksville Feed, was entitled to the 
claimed deductions. In accord with these conclusions of law, 
the court entered judgment that plaintiff recover of defendant 
the amount of the deficiency assessments which had been paid 
under protest, plus interest from the dates of payment. Defend- 
ant appealed. 
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McElwee, Hall & Herring, by W. H. McElwee and Jerone C. 
Herring for plaintiff appellee. 

Attorney General Robert Morgan, by Assistant Attorney 
Geneml Myron C. Banks for defendant appellant. 

[4] The issue before us is whether under the circumstances 
disclosed by the stipulated facts, a surviving corporation (Mocks- 
ville Feed Mills, Inc.) which resulted from the merger into i t  
of two other corporations (Lovette Poultry Company, Inc., and 
Davie Poultry Company, Inc.) is entitled under G.S. 105-147 (9) d 
to carry over and deduct for North Carolina income tax pur- 
poses the pre-merger net economic losses of the two submerged 
corporations from the post-merger income earned by the com- 
bined corporate businesses. We hold that i t  is not. 

(No question is presented on this appeal as to the right 
of one of the submerged corporations, Lovette Poultry Com- 
pany, Inc., to carry forward and deduct from its own income 
losses previously incurred by two other corporations which had 
been submerged into i t  as a result of earlier corporate mergers. 
We express no opinion on that question.) 

[I, 21 The allowance of a deduction in the computation of tax- 
able income is a privilege granted as a matter of legislative 
grace. One claiming the deduction must bring himself within 
the statutory provisions authorizing it, and in general the deduc- 
tion may be taken only by the taxpayer to whom i t  accrues. 
85 C.J.S., Taxation, 5 1099. The North Carolina Income Tax 
Statutes formerly required all taxpayers to account strictly on 
an  annual basis, reporting for each taxable year all items of 
gross income and claiming as deductions for that year only 
items properly pertaining to that accounting period. For the pur- 
pose of "granting some measure of relief to taxpayers who have 
incurred economic misfortune or who are otherwise materially 
affected by strict adherence to the annual accounting rule in 
the determination of taxable income," our LegisIature added 
a loss carry-over provision to our State income tax statute. This 
provision first appeared in the Revenue Act of 1943, Chap. 400, 
Sec. 4, Subsection (g) (4), Session Laws 1943, and, as amended 
from time to time, has remained a part of our income tax statutes 
to the present time. G.S. 105-147 (9) d, formerly codified as G.S. 
105-147 (6) d. This section permits, under certain conditions, a 
deduction of a prior year's net economic loss from current gross 
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income in order to determine taxable income. "Our Legislature 
was under no constitutional or other legal compulsion to allow 
any carry-over to be deducted from taxable income in a future 
year. I t  enacted the carry-over provisions purely as a matter 
of grace, gratuitously conferring a benefit but limiting such 
benefit to the net economic loss of the taxpayer after deducting 
therefrom the allocable portion of such taxpayer's nontaxable 
income." Rubber Co. v. Shaw, Comr. of Revenue, 244 N.C. 170, 
174, 92 S.E. 2d 799, 802. 

[3] The question of whether a corporation surviving a merger 
is entitled to carry forward and deduct from its own gross in- 
come pre-merger losses incurred by other corporate taxpayers 
with which i t  had merged, was first presented to the North 
Carolina Supreme Court in Distributors v. Shaw, Commissioner 
of Revenue, 247 N.C. 157, 100 S.E. 2d 334. In that case our 
Supreme Court approved and adopted the reasoning in Libson 
Shops v. Koehler, 353 U.S. 382, 1 L. Ed. 2d 924, 77 S. Ct. 990, 
in which the United States Supreme Court, construing the loss 
carry-over provisions of the Federal Internal Revenue Code of 
1939, held that a corporation resulting from the merger of 17 
separate incorporated businesses was not entitled to carry over 
and deduct the pre-merger net operating losses of three of its 
constituent corporations from the post-merger income attributa- 
ble to the other businesses, since the income against which the 
offset was claimed was not produced by substantially the same 
businesses which incurred the losses. On a second appeal of 
Distributors v. Currie, Com'r. of Revenue, reported in 251 N.C. 
120, 110 S.E. 2d 880, the North Carolina Supreme Court con- 
tinued to adhere to the reasoning in the Libson Shops case, 
though a t  the same time the opinion of the Court expressly re- 
frained from rejecting the theory that the deduction might also 
be disallowed on the grounds that the corporation which sur- 
vived the merger was not the "same taxable entity" as the 
corporations which had suffered the losses. The Court, however, 
chose to base its decision, which denied the deduction, on the 
ground that there was in that case a lack of "continuity of 
business enterprise." Defining these words, Moore, J., speaking 
for the North Carolina Supreme Court said (at  page 126) : 

"This expression has a definite and well defined mean- 
ing. There is continuity of business enterprise when the 
income producing business has not been altered, enlarged 
or materially affected by the merger." 
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The opinion then expressly held (page 127) : 

"Where there has been a merger of corporations, the 
resulting corporation may not deduct from its post-merger 
net income the pre-merger economic loss of its constituent 
corporations unless there is a 'continuity of business en- 
terprise' as above defined." 

141 In the case now before us the trial court concluded as a 
matter of law that there had been a "continuity of business en- 
terprise" between the taxpayer, Mocksville Feed Mills, Inc., 
and the two corporations, Lovette Poultry Company, Inc., and 
Davie Poultry Company, Inc., with which i t  merged. The facts 
do not support this conclusion. Immediately before the merger 
of Lovette Poultry into Mocksville Feed, the latter corporation 
had a net worth of $2,057,204.94 and was engaged in the manu- 
facture of feeds. Immediately after the merger Mocksville Feed 
had a net worth of $3,017,414.78 and was engaged not only in 
the manufacture of feeds but, in addition, was engaged in the 
business of "feeding-out9' chickens. The income producing busi- 
ness was thus both substantially enlarged and materially affected 
by the merger. The subsequent merger of Davie Poultry into 
Mocksville Feed further increased the net worth of the enter- 
prise by $76,935.66 and added an experimental farm as  well 
as additional "feed out" operations to the combined enterprise. 
Thus, each merger both substantially enlarged and materially 
affected the income producing business of the surviving corpo- 
ration. The businesses of each of the submerged loss corporations 
were even more dramatically a-ffected. By the miracle of a 
merger each was transformed in an instant from a relatively 
small chicken feeding operation, which was losing money, into 
a much larger and financially stronger combined manufacturing 
and feeding operation, which operated a t  a profit. To find here 
any continuity of business enterprises requires either that the 
three businesses be considered as though they had always been 
one or that the mergers be ignored. However, the fact is that 
the three separate businesses were not always one and the 
mergers did in fact occur. In our opinion, and we so hold, each 
merger so substantially enlarged and materially affected the in- 
come producing business that there was not here a "continuity 
of business enterprise" within the definition laid down in 
Distributors v. Currie, Com'r. of Revenue, supra. 

[S, 63 Appellee seeks to distinguish the present case from Dis- 
tributors v. Cur~ie,  Com'r. of Revenue, supra, by pointing out 
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there was here a "vertical type" merger, in which the several 
merged corporations were doing different jobs in one continu- 
ous chain of processing, while the mergers before the Court in 
that case were of a "horizontal type," in which each of the 
corporations involved were doing basically the same job. In our 
opinion this distinction, if any, is without a difference. Further- 
more, the fact that the mergers in the present case may have 
been made in pursuance of an overall plan to bring into being 
an "integrated" operation, and were not for tax avoidance pur- 
poses, is, in our opinion, simply not determinative of the question 
before us. 

We also note that while Congress changed the Libson Shops 
doctrine by enactment sf 5 381 of the Internal Revenue Code of 
1954, no similar amendment to the North Carolina Revenue Act 
has been enacted by the North Carolina General Assembly. Five 
regular biennial sessions of the North Carolina General Assem- 
bly have occurred since our Supreme Court rendered its decision 
in Distributors v. Cwrie ,  Corn'r. of Revenue, supru. The absence 
of any pertinent amendment for so long a period would indi- 
cate approval by the Legislature of the Court's construction of 
its statute. 

The judgment appealed from is 

Reversed. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE OF NORTH CAROLINA v. GEORGE EVERETT HATCHER 

No. 7018SC534 

(Filed 16 September 1970) 

1. Criminal Law 3 21; Arrest and Bail § 9- preliminary hearing - bail - 
delays 

In a prosecution charging defendant with felonious assault and 
with armed robbery, defendant's motion to dismiss the prosecution on 
the ground that  he was held from 31 October 1969 until 11 December 
1969 without a preliminary hearing and without bail, held properly 
denied by the trial court, where i t  appeared from the record that  (1)  a 
major reason for the delay in holding the preliminary hearing was 
that the prosecuting witness spent 28 days in a hospital intensive 
care unit recovering from the assault, (2 )  the defendant and his 
family were financially unable to post the bail bond, (3)  defendant's 
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counsel was unable to get bail reduced because of the seriousness 
of the charge and the condition of the victim, and (4) defendant's 
counsel advised defendant against a hearing on the matter of bail 
when the solicitor told counsel that  he would recommend an inerea~e 
in bail. 

2. Criminal Law 3 29- commitment of defendant for psychiatric evalua- 
tion 

There was no merit to defendant's contention that he was coni- 
mitted to a State hospital for psychiatric evaluation without his con- 
sent, where in fact the record gives rise to the inference that  defend- 
ant was committed as a result of his own suggestion and on request 
of his counsel. 

3. Constitutional Law § 30- right to speedy trial-length of delay - 
absence of prejudice to defendant 

A defendant who was tried in April 1970 following his arrest on 
31 October 1969 and his commitment on I1 December 1969 to a State 
hospital for a 77-day psychiatric examination, held not deprived of the 
right to a speedy trial, where there was no showing that  the delay 
was due to the neglect or wilfulness of the prosecution, or  that  wit- 
nesses were unavailable or memories impaired by reason of any de- 
lay. 

4. Criminal Law 5 66; Indictment and Warrant 9 6- validity of arrest - 
contention of illegal photographic identification 

There is no merit to defendant's contentions that his arrest was 
based on an illegal photographic identification by the prosecuting 
witness-the photograph having carried the notation "Greensboro 
Police Department 1967"-and that  the evidence obtained as a result 
of the arrest was inadmissible, where the evidence of the circumstances 
surrounding the arrest established that  (1) the prosecuting witness had 
described the defendant to a police officer and had told him that  a cer- 
tain waitress knew the defendant's name, (2) the officer ascertained 
the name of defendant from the waitress, and (3 )  only thereafter did 
the officer show the photograph to the prosecuting witness. 

5. Robbery 9 5- armed robbery prosecution - instruction on recent 
possession doctrine 

In a prosecution charging defendant with the felonious taking of 
an automobile during an armed robbery, the State's evidence justified 
an instruction on the doctrine of recent possession, where the evidence 
was to the effect that  the prosecuting witness' automobile was parked 
a t  defendant's residence, and the prosecuting witness' automobile key 
was found on the person of defendant. 

6. Criminal Law 8 66- police photograph of defendant -admissibility 
Where the trial court, out of the presence of the jury, directed 

that  the words "Police Department, Greensboro" be removed from a 
photograph of defendant, the words appearing on a plaque around 
defendant's neck, the subsequent admission of the photograph into 
evidence was not erroneous. 



354 IN THE COURT O F  APPEALS 

State v. Hatcher 

7. Criminal Law § 127- arrest of judgment 
A motion in arrest of judgment is one made after verdict and to 

prevent entry of judgment, and is based upon the insufficiency of the 
indictment or some other fatal defect appearing on the face of the 
record. 

8. Robbery 8 6; Criminal Law $3 26, 127- arrest of judgment -convic- 
tion of two offenses arising out of the same occurrence 

A defendant who was convicted of armed robbery and assault with 
a'deadly weapon is entitled to an  arrest of judgment on the assault 
conviction, where both offenses arose out of the same occurrence. 

9. Robbery § 5- armed robbery - evidence of alibi - submission of lesser 
included offense 

Where all of the State's evidence tended to show the commission 
of a n  armed robbery, and the defendant's alibi evidence put him a t  
some place other than the scene of the robbery, the trial court cor- 
rectly charged the jury that  they could find the defendant guilty of 
armed robbery or not guilty, and there was no necessity to charge on 
defendant's guilt of common law robbery. 

APPEAL by defendant from Collier, J., 20 April 1970 Session, 
Superior Court of GUILFORD County. 

Defendant was charged in one bill of indictment with feloni- 
ously assaulting one James Edward Brown with a deadly weapon 
with intent to kill, inflicting serious injury. In another bill of 
indictment, he was charged with armed robbery of James Ed- 
ward Brown and the felonious taking of a 1962 Pontiac auto- 
mobile valued a t  $500. Both charges arose out of the same occur- 
rence. Defendant entered a plea of not guilty to each charge. 
The cases were consolidated for trial, and the jury returned as  
its verdict guilty of assault with a deadly weapon and guilty 
of armed robbery. 

The facts necessary for a determination of the appeal are 
set out in the opinion. 

Attorney General Morgan by  Staff Attorney Eatman, for 
the State. 

Wallace C. Harrelson, Public Defender Eighteenth Judicial 
District, for defendant appellant. 

[I] Prior to entering a plea, defendant moved to dismiss both 
cases on the ground that he was held from 31 October 1969 until 
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11 December 1969 without a preliminary hearing and without 
bail and on the ground that defendant was committed to Cherry 
Hospital for psychiatric evaluation without his consent. He also 
moved to quash the bills of indictment. Both motions were de- 
nied. The denial of these motions forms the basis for defendant's 
assignments of error Nos. 1 and 2. 

From the evidence taken prior to arraignment i t  appears 
that defendant was served with warrants a t  approximately 6 
o'clock a.m. on 31 October 1969. He testified that he was then 
under the infIuence of aIcohol. He further testified that he was 
not questioned by anyone from that time until his preliminary 
hearing on 11 December. After his preliminary hearing, he was 
sent to Cherry Hospital for 77 days. He testified that he made 
every effort possibIe to obtain a preliminary hearing. He had 
privately retained counsel, but stated that he did not talk to 
counsel about a preliminary hearing, and on 23 March 1970 the 
Public Defender was appointed by the court to represent him. 

The arresting officer, a deputy sheriff, testified that the 
prosecuting witness was in the hospital for 28 days, that he did 
talk with defendant's privately retained counsel about having a 
preIiminary hearing and getting the prosecuting witness into 
court. 

Defendant's privately retained counsel testified that he was 
employed to represent defendant very shortly after defendant's 
arrest, that he looked into the desirability of having a prelimi- 
nary hearing, concluded that i t  would be desirable to have the 
prosecuting witness present in person and discussed that with 
defendant. He further testified that the prosecuting witness 
was in the intensive care unit a t  the hospital for about 28 days 
and from the hospital went to the home of a relative in Rocking- 
ham County, that as soon as he was able to travel, a preliminary 
hearing was arranged and held during December. He testified 
that on one occasion while the prosecuting witness was still in 
the hospital, the deputy sheriff had him brought to court, but 
the witness was then himself involved in a matter in superior 
court and was unable to be there, so the sheriff returned the 
prosecuting witness to the hospital. He further testified that 
the deputy sheriff approached him on three other occasions about 
a preliminary hearing but each time he was involved in a jury 
trial and could not be present. The witness testified that defend- 
ant's parents were informed of the amount of bond defendant 
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was under and they could not arrange to post bond. Witness tried 
to get the bond reduced, but because of the seriousness of the 
charges and the fact that  notice of revocation of probation had 
been filed for offenses prior to these alleged offenses, and the 
serious condition of the victim, the solicitor would not recom- 
mend a reduction in bond. At the revocation of probation hear- 
ing, defendant asked for permission to speak for himself and 
did so. During the course of his testimony he stated to the 
court that  he had never had what he considered to be an ade- 
quate psychiatric examination anywhere. Whereupon, counsel 
requested the solicitor to petition the court for a psychiatric 
examination. This was done, and the order committing him to 
Cherry for examination was signed on 16 December 1969. After 
the defendant was returned from Cherry, he called his counsel. 
Counsel went to see defendant and advised him that  his parents 
had not been able to pay his fee and suggested that  he attempt 
to secure the services of the Public Defender. Counsel subse- 
quently, on his own motion, was allowed to withdraw and turned 
his file over to the Public Defender. 

The prosecutor testified that a hearing on the bond was 
never asked for but that  he had advised defendant's counsel 
that  his recommendation would be an increase rather than re- 
duction. That Judge Alexander kept insisting that  the man be 
brought before her for a speedy hearing, but that  "we kept ex- 
plaining that  the man was in the hospital." During the 40-day 
period the prosecuting witness was brought to court one time 
by ambulance, but defendant's counsel was not available. 

We perceive no error in the court's denial of defendant's 
motions. It appears unquestionably that defendant was repre- 
sented by counsel from very shortly after his arrest. It also 
appears unquestionably that  no request for a hearing on his 
bond was made. His counsel, after investigation, wisely decided 
not to attempt a vain thing. The circumstances were that the 
solicitor would not recommend reduction, the probation officer 
would not recommend bond a t  all, and defendant's parents had 
stated their inability to post bond. I t  appears that  in  this case, 
a preliminary hearing was afforded this defendant just as soon 
as feasible under the circumstances. 

[2] I t  also appears that  the order committing him to Cherry 
Hospital for  psychiatric evaluation was entirely proper. In  fact, 
the inference is that  i t  was done as a result of his own sugges- 
tion and on request of his counsel. 
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[3] The record is silent as to the date of his return from Cherry 
Hospital and the date of his admission there. He says and the 
record shows that the order was signed on 16 December 1969 
and that he stayed there for 77 days. Me was tried at  the April 
1969 Session of the Guilford Superior Court. Justice Sharp, in 
State v. Johnson, 275 N.C. 264, 167 S.E. 2d 274 (1969), set out 
the following principles established by decisions of the Supreme 
Court of this State applicable to determination of whether a 
defendant has been denied a speedy trial : 

"1. The fundamental law of the State secures to every 
person formally accused of crime the right to a speedy 
and impartial trial, as does the Sixth Amendment to the 
Federal Constitution (made applicable to the State by the 
Fourteenth Amendment, Klopfer v. North Carolina, 386 
U.S. 213, 18 L. Ed. 2d 1, 87 S. Ct. 988 (1967)). 
2. A convict, confined in the penitentiary for an unrelated 
crime, is not excepted from the constitutional guarantee of 
a speedy trial of any other charges pending against him. 
3. Undue delay cannot be categorically defined in terms 
of days, months, or even years; the circumstances of each 
particular case determine whether a speedy trial has been 
afforded. Four interrelated factors bear upon the question: 
the length of the delay, the cause of the delay, waiver by 
the defendant, and prejudice to the defendant. 
4. The guarantee of a speedy trial is designed to protect 
a defendant from the dangers inherent in a prosecution 
which has been negligently or arbitrarily delayed by the 
State; prolonged imprisonment, anxiety and public distrust 
engendered by untried accusations of crime, lost evidence 
and witnesses, and impaired memories. 
5. The burden is on an accused who asserts the denial 
of his right to a speedy trial to show that the delay was 
due to the neglect or willfulness of the prosecution. A 
defendant who has himself caused the delay, or acquiesced 
in it, will not be allowed to convert the guarantee, designed 
for his protection, into a vehicle in which to escape justice. 
State v. Hollars, 266 N.C. 45, 145 S.E. 2d 309; State v. 
Lowry, 263 N.C. 536, 139 S.E. 2d 870, appeal dismissed, 
382 U.S. 22, 15 L. Ed. 2d 16, 86 S. Ct. 227 (1965) ; State v. 
Patton, 260 N.C. 359, 132 S.E. 2d 891, cert. denied, 376 U.S. 
956, 11 L. Ed. 2d 974, 84 S. Ct. 977 (1964) ; State v. Webb, 
155 N.C. 426, 70 S.E. 1064." 
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Applying these principles to the circumstances of this case, we 
come to the inescapable conclusion that the trial court did not 
commit error in denying defendant's motions. Certainly defend- 
ant has not shown that any delay was due to the neglect or will- 
fulness of the prosecution, nor is there any showing that wit- 
nesses were not available or memories impaired by reason of 
any delay. 

141 Assignments of error Nos. 5, 8, 11 and 12 are addressed 
to the court's allowing testimony and the introduction of exhibits 
all pertaining to evidence obtained a t  the time of defendant's 
arrest. Defendant contends that the arrest was based on an  
illegal identification and the search was, therefore, illegal and 
no evidence obtained incident to the arrest admissible. The 
arresting officer testified that he talked with the prosecuting 
witness a t  the hospital, a t  which time the prosecuting witness 
stated that he had picked up the man who shot and robbed him 
a t  the General Greene, that he gave him a general description 
of the man, said he did not know his name but could identify 
him. We further testified that a waitress a t  the General Greene 
whose name was Doris would know who the man was with whom 
he left the General Greene. On voir d i m ,  the officer testified 
that he then went and talked with the waitress who told him 
that the prosecuting witness and Bobby Hatcher left the General 
Greene together. The officer then obtained a photograph of 
Hatcher from the Greensboro Police Department and returned 
to the hospital. He told the prosecuting witness he had a picture 
he would like him to look a t  and when he looked at the picture 
he said "That is the man who shot and robbed me." The photo 
bore the notation "Greensboro Police Department 1967." The 
officer further testified that the prosecuting witness identified 
Hatcher a t  the preliminary hearing. 

Defendant contends that the arrest was based on t'he identi- 
fication of the photograph by Brown and was, therefore, illegal, 
and the evidence obtained incident to the arrest excludable. We 
do not agree. The victim described his assailant and his stolen 
automobile to the officer and told the officer whom to contact 
to obtain the assailant's name. The officer did In fact obtain 
his name from the waitress. As a matter of fact, the prosecuting 
witness testified, prior to voir  dire and without objection, that 
he told the officer that the waitress called his assailant Bobby 
Hatcher. After the officer had determined who the assailant 
was, he exhibited the photograph to the prosecuting witness. 
He then went to defendant's home, saw the automobile of the 
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victim there, and went and obtained a warrant for defendant's 
arrest. It seems obvious that the officer was only taking every 
precaution to be certain that he arrested the right man. The 
precautions taken were for defendant's protection. In-court 
identification is not the question before us. Here there was no 
in-court identification as such. The question is whether the 
arrest was legal. If there was probable cause for the arrest of 
defendant, the arrest was legal. 

"Probable cause exists where 'the facts and circumstances 
within [the arresting officers'] knowledge and of which 
they had reasonably trustworthy information [are] suf- 
ficient in themselves to warrant a man of reasonable caution 
in the belief that' an offense has been or is being commit- 
ted. Carroll v. United States, 267 US 132, 162, 69 L ed 543, 
555, 45 S Ct 280, 39 ALR 790.'' Draper v. U.S., 358 U.S. 
307,313,3 L. Ed. 2d 327,332,79 S. Ct. 329 (1959). 

Under the facts and circumstances of this case, the officer had 
probable cause for the issuance of a warrant. Nor do we think 
that the use of the photograph in this case "was so impermissi- 
bly suggestive as to give rise to a very substantial likelihood 
of irreparable misidentification." Simmons v. U.S., 390 U.S. 377, 
19 L. Ed. 2d 1247, 88 S. Ct. 967 (1968). We are not here dealing 
with proof of guilt. In dealing with probable cause, the law 
enforcement officers necessarily deal with probabilities. "These 
are not technical; they are the factual and practical considera- 
tions of everyday life on which reasonable and prudent men, 
not legal technicians, act." Draper v. US., supra. 

Finding, as we do, that the arrest was legal, and the 
search incident thereto valid, i t  follows that the evidence seized 
as the result of the search was competent evidence lawfully re- 
ceived a t  trial and properly referred to in the charge of the 
court. These assignments of error are overruled. 

[S] Defendant also contends that the court erred in charging 
the jury on the "doctrine of recent possession." The basis for 
this contention, which is defendant's assignment of error No. 
22, is that the State had not shown defendant in possession of 
the automobile. This contention is untenable. The uncontradicted 
evidence was that the automobile of prosecuting witness had 
been stolen, that some four or five hours later the automobile 
was found parked a t  defendant's residence, that an automobile 
key and chain were found on his person, that the key and 
chain were identified by the prosecuting witness as being his, 
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and the key fitted the automobile's ignition and the motor 
started when the key was inserted and turned. In  our opinion 
the evidence was sufficient to place the automobile in  the ex- 
clusive possession, custody, and control of defendant. This 
assignment of error is overruled. 

[6]  By assignment of error No. 10, defendant insists that  
the trial court committed prejudicial error in admitting into 
evidence and allowing to be exhibited to the jury a photograph 
of defendant which was the property of the Greensboro Police 
Department. On voir dire, the arresting officer testified that  
when showed to the prosecuting witness the picture showed a 
board or plaque around the subject's neck which gave a date, 
that  the date on this picture was 11/67, and the words "Police 
Department, Greensboro" appeared thereon. The court allowed 
the photograph in evidence, but while the jury was still out, 
directed that the words on the board or plaque around the sub- 
ject's neck be cut off and the photograph then returned to the 
courtroom. This effectively removed defendant's objection. 

[7, 81 After the jury returned its verdict, defendant moved 
in  arrest of judgment. "A motion in arrest of judgment is one 
made after verdict and to prevent entry of judgment, and is  
based upon the insufficiency of the indictment or some other 
fatal defect appearing on the face of the record." State v. Hig- 
gins, 266 N.C. 589, 146 S.E. 2d 681 (1966). The record shows 
that  defendant was convicted of armed robbery and assault with 
a deadly weapon. We are of the opinion that  the judgment on 
the verdict of guilty of assault with a deadly weapon should 
have been arrested. See State v. Midyette, 270 N.C. 229, 154 S.E. 
2d 66 (1967). "An indictment for robbery with firearms will 
support a conviction of a lesser offense such as common law 
robbery, assault with a deadly weapon, larceny from the person, 
simple larceny or simple assault, if a verdict for the included or 
lesser offense is supported by the evidence on the trial. S.  v. Bell, 
228 N.C. 659, 46 S.E. 2d 834; S. v. Nolt, 192 N.C. 490, 135 S.E. 
324.'' State v. Davis, 242 N.C. 476, 87 S.E. 2d 906 (1955). The 
defendant, having been convicted of armed robbery, could not 
be convicted of the lesser offense of assault with a deadly weapon 
where, as here, both offenses arose out of the same act or occur- 
rence. State v. Miclyette, supra. 

[9] Assignment of error No. 23 is directed to the failure of 
the court to charge the jury on common law robbery. Defendant 
testified that he hit the prosecuting witness on the head with a 
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?-Up bottle when the prosecuting witness had pulled a gun on 
him and while prosecuting witness had his hand on defendant's 
leg. He further testified that after he used the bottle to defend 
himself and after the ensuing scuffle, he ran from the scene 
and as he ran he heard some shots ; that Larry Wilson, who was 
in the rear seat of the car, must have driven the car from the 
scene, because Wilson picked up defendant and they later re- 
turned to ascertain whether the prosecuting witness had been 
hurt but could not find him. Defendant's evidence, if believed, 
furnishes an alibi. His testimony, if believed, puts him some- 
where away from the scene of the shooting and the robbery. 
Under this evidence the court correctly charged the jury that 
they could find defendant guilty of armed robbery or not guilty. 
There was no evidence necessitating or justifying a charge on 
common law robbery. State v. Jones, 264 N.C. 134, 141 S.E. 2d 
27 (1965) ; State v. Parker, 7 N.C. App. 191, 171 S.E. 2d 665 
(1970). 

Defendant's rema.ining assignments of error are directed 
to the charge of the court with respect to the assault charge. 
In  view of the fact that judgment on this charge has been 
arrested, we deem i t  unnecessary to discuss them. 

The verdict of guilty of assault with a deadly weapon (No. 
69Cr66541) is set aside and the judgment arrested. 

Armed robbery charge (No. 69Cr66542)-no error. 

BROCK and GRAHAM, JJ., concur. 

JEANE H. LITTLE v. J U N E  C. LITTLE 

No. 7022SC560 

(Filed 16 September 1970) 

1. Appeal and Error 5 57; Rules of Civil Procedure 5 48- sufficiency of 
evidence to support findings - appellate review 

Where the trial court finds the facts, the question of the suf- 
ficiency of the evidence to support the findings may be raised on appeal. 
Rule of Civil Procedure No. 48. 

2. Divorce and Alimony 5 18- award of possession of home to wife 
pendente lite 

There was sufficient evidence to support findings by the trial 
court that defendant husband was in lawful possession as lessee of 
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the house in which the parties were living a t  the time of their separa- 
tion, and i t  was not error for the court, under the provisions of G.S. 
50-16.7, to order defendant to put plaintiff wife in possession of the 
house pending trial on the merits of plaintiff's action for alimony with- 
out divorce. 

3. Divorce and Alimony 9 18- finding that wife was dependent spouse - 
sufficiency of evidence 

Trial court's finding of fact that plaintiff wife was a dependent 
spouse and that  defendant husband was the supporting spouse was 
supported by competent evidence, including evidence that  defend- 
ant's adjusted gross income for the previous year was $55,704 and tha t  
plaintiff's adjusted gross income for the same year was $1,281. G.S. 
50-16.1 (3) and (4). 

4. Divorce and Alimony 8 18- finding that  husband maliciously turned 
wife out of doors - sufficiency of evidence 

There was competent evidence to support findings of fact by the 
trial court that  defendant husband maliciously turned plaintiff wife 
out of doors and that  plaintiff was entitled to alimony pendente lite 
and counsel fees, although there was some evidence that  plaintiff may 
have contributed substantially to  the marital difficulties between the 
parties. 

5. Divorce and Alimony 9 18- amount of alimony pendente lite-discre- 
tion of court 

The amount of alimony pendente lite is to be determined in the 
discretion of the trial judge in the same manner as  the amount of ali- 
mony is determined. G.S. 50-16.3 (b) . 

6. Divorce and Alimony 5 18- award of alimony pendente lite -require- 
ment that  husband pay wife's motel bill 

No abuse of discretion is shown in the award to plaintiff wife of 
$400 per month as alimony pendente lite and in requiring defendant 
husband to pay a motel bill incurred by the wife and the children of 
the parties after they left the home occupied by defendant. 

7. Divorce and Alimony § 18- amount awarded for counsel fees pendente 
lite 

There was no abuse of discretion in the award of $2,500 counsel 
fees pendente lite to counsel representing plaintiff wife. 

8. Appeal and Error 45- abandonment of assignment of error 
Assignment of error not brought forward and argued in the brief 

is deemed abandoned. Court of Appeals Rule No. 28. 

9. Divorce and Alimony 9 22- joinder of child custody action with action 
for alimony without divorce 

I t  was permissible under G.S. 50-13.5(b) (3) for the wife to join 
with her action for alimony without divorce an action for custody and 
support of the minor children of the parties. 

10. Divorce and Alimony § 23- amount awarded for child support 
There was competent evidence to support an  award to plaintiff 

wife from defendant husband for the support and maintenance of their 
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children, and no abuse of discretion has been shown in the award of 
$150 per month for the support of each of three of the children and 
$100 per month for the support of each of two of the children. 

APPEAL by defendant from Seay,  J., 22 June 1970 Civil 
Session of Superior Court held in DAVIDSON County. 

Plaintiff seeks alimony without divorce, custody and sup- 
port of the minor children born of the marriage of the parties, 
alimony pendente l i te,  and counsel fees, Plaintiff alleges that 
the parties live in Davidson County; that she is the dependent 
spouse; that defendant maliciously turned her out of doors; 
that defendant has by cruel and barbarous treatment endan- 
gered her life; that defendant has offered such indignities to 
her person, and has become an excessive user of alcohol and 
drugs, so as to render her condition intolerable and life burden- 
some; that defendant owns substantial property and is worth 
in excess of one million dollars; that she lacks the income and 
assets to provide for her maintenance and support and the 
maintenance and support of the minor children; that she is a 
f i t  and suitable person to have the custody of the minor chil- 
dren sf the parties, and the defendant is not; that she lacks 
sufficient funds to employ and compensate counsel to represent 
her in this action; and that all of the alleged acts of the de- 
fendant were without any fault or provocation on her part. No 
formal answer to the complaint appears in the record. Summons 
was issued on 8 June 1970 and served on 9 June 1970. 

The matter was heard a t  the 22 June 1970 Session of Su- 
perior Court of Davidson County, after notice, upon motion of 
plaintiff for alimony pendente l i te,  counsel fees, custody of the 
children, and maintenance and support of the children pendente 
l i te .  

There was evidence for the plaintiff which tended to show 
that plaintiff and defendant were married on 17 June 1950 and 
that six children were born of the marriage, the oldest being 
18 years of age and the youngest being 12 years of age. Over the 
years the parties experienced many marital problems and diffieul- 
ties. The evidence tended to show that defendant was an habitual 
and excessive user of alcoholic beverages and sometimes used 
barbiturate drugs and sleeping pills. The parties first separated 
in 1959. After reconciliation, they again separated in 1965. 

There was another reconciliation, after which the defendant 
continued to pay plaintiff $1,000 per month which was the 
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amount provided for in a separation agreement they entered 
into after the separation in 1965. This amount was intended 
to  cover the household expenses for plaintiff and the children. 
It was not enough, and the plaintiff, a registered nurse, took 
a part-time job a t  a hospital. When the children entered private 
school, she took a full-time job to cover this added expense and 
the expense of providing transportation to and from school for 
the children. The plaintiff's evidence also tended to show that  
she had no property of her own except a house which she rents 
in Lexington, but she does not receive enough from the rentals 
to keep up the payments on it. That the defendant is a wealthy 
man and has a substantial annual income. Plaintiff testified 
that  the lzlarriage was a long history of confrontations and 
arguments culminating in a final argument on the night of 
4 June 1970. On that  night the defendant, who had been drink- 
ing excessively for a period of two days, awakened plaintiff 
and five of their six children after they had retired for the night 
and, using profane and obscene language, told them to get out 
of the house and not to  come back and that  "if they did, he 
would throw them out bodily"; that  plaintiff and the children 
left and went to a motel because they had no other place to 
go;  and that  the acts and conduct of defendant were without 
any fault or provocation on the part  of the plaintiff. 

The evidence offered by the defendant contradicted that  of 
the wife and tended to show that  she had a high and uncon- 
trollable temper ; that  on one occasion pIaintiff shot the defend- 
an t  with a shotgun; and that  the plaintiff's improper conduct 
was the cause of the separations and the problems and troubles 
between the parties. 

After hearing the evidence, Judge Seay found facts and 
entered judgment that  pending the trial of the action, plaintiff 
have primary custody of the five younger children; that  plain- 
tiff have possession of the house that  the parties had lived i n ;  
that  defendant pay a motel bill incurred by plaintiff and the 
children from 4 June 1970 to 1 July 1970 after they were told to  
leave home by defendant on the 11ig'n;t of 4 June 1970: that  de- 
fendant pay $400 per month for the maintenance and support 
of the plaintiff; that  defendant pay to plaintiff $150 per month 
for the support sf three of the children and $100 per month for  
two of them, these amounts to be reduced on certain conditions; 
that  defendant would have visitation rights; that defendant 
provide a policy of hospitalization for the wife and children; 
that, in addition, defendant pay the tuition fees for the three 



N.C.App.] FALL SESSION 1970 365 

Little v. Little 

children attending college; and that the defendant pay $2,500 
counsel fees per~dente lite to the plaintiff's attorneys. 

From this order, defendant gave notice of appeal to the 
Court of Appeals. 

WaEser, Brinkley ,  Walser  & McGirt bg W a l t e r  F. Brinkley  
f o r  p la in t i f f  appellee. 

Barnes  & Grimes by Jerry  B .  Grimes for defendant ap- 
pellant. 

I Where the trial court finds the facts, it is the rule in North 
Carolina that the question of the sufficiency of the evidence to 
support the findings may be raised on appeal. See G.S. 18-1, 
Rule 52 of the Rules of Civil Procedure. It is also a well-estab- 
lished rule in North Carolina that:  

'The court's findings of fact are conclusive if supported 
by any competent evidence, and judgment supported by such 
findings will be affirmed, even though there is evidence 
contra, or even though some incompetent evidence may also 
have been admitted. * * *" 1 Strong, N.C. Index 2d, Appeal 
and Error, 57, pp. 223, 224. 

121 The defendant's first two assignments of error challenge 
the award of the possession pendente tlte of the house in which 
the parties were living a t  the time of the separation of the 
parties and the factual findings upon which the award was 
based. The court found as a fact that the defendant leased or 
rented this house from the Grubb Oil Company, a corporation 
of which the defendant was the president, general manager, 
and majority stockholder. In his affidavit the defendant as- 
serted that he was still living in the house in question, in which 
the parties lived together for many years, and that i t  "has been 
open as i t  has been for t h e  m a n y  years w e  have lived there.  
She left on her own free will and she can return a t  her own free 
will. Two of the children are l iving there." (Emphasis Added.) 
There was other evidence that the defendant was in lawful pos- 
session of the house. The circumstantial evidence was ample to 
support the findings of the trial judge that the defendant was 
in the lawful possession of the house as lessee. It was not error 
for the court, under the provisions of G.S. 50-16.7, to order the 
defendant to put the plaintiff in possession of the house pending 
the trial of this action on its merits. 
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[3] Defendant's third and fourth assignments of error ques- 
tion the sufficiency of the evidence to support the finding of 
fact by the trial judge that the plaintiff was a dependent spouse 
and the defendant was the supporting spouse. In  this case the 
evidence tended to show that the defendant was a wealthy man; 
that  in 1969 the defendant reported to the State of North 
Carolina an  "adjusted gross income" of $55,704.00 and a "net 
taxable income" of $48,931.00; that in 1969 the plaintiff re- 
ported to the State of North Carolina an  "adjusted gross in- 
come" of $1,281.00 and a "net taxable income" of $281.00. In  
his affidavit the defendant stated that for some years prior to 
the separation, he had been paying his wife $1,000 per month, 
out of which she was to support the children; that in addition 
to the monthly payments, he had provided a home, utilities, meat 
and other foods for the family; and that  he had also provided 
his wife with adequate transportation. There was competent evi- 
dence to support the finding by the trial judge that  the plain- 
tiff was a "dependent spouse" within the meaning of G.S. 
50-16.1 (3) which reads : 

" (3) 'Dependent spouse' means a spouse, whether hus- 
band or wife, who is actually substantially dependent upon 
the other spouse for his or her maintenance and support 
or is substantially in need of maintenance and support from 
the other spouse." 

There was also competent evidence to support the finding 
by the trial judge that  the defendant was a supporting spouse 
within the meaning of G.S. 50-16.1 (4) whieh reads : 

" ( 4 )  'Supporting spouse' means a spouse, whether hus- 
band or wife, upon whom the other spouse is actually sub- 
stantially dependent or from whom such other spouse is 
substantially in need of maintenance and support. A hus- 
band is deemed to be the supporting spouse unless he is 
incapable of supporting his wife.'' 

[4] By assignments of emor five, six, and seven, defendant 
contends that  the trial court erred in finding as facts that on 
4 June 1970 the defendant maliciously turned the plaintiff out 
of doors and that  plaintiff was entitled to alimony pendente lite 
and counsel fees. Where the court finds the facts, as here, the 
duty of resolving conflicts in the evidence is  for  the eourt. Wall 
v.  Timberlake, 272 N.C. 731, 158 S.E. 2d 780 (1968). There 
was competent evidence to support the findings of fact by the 
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court that the defendant maliciously turned the plaintiff out of 
doors and that the plaintiff was entitled to alimony pendente 
lite and counsel fees, although there was some evidence that the 
plaintiff may have substantially contributed to the marital dif- 
ficulties between the parties. 

[5] In defendant's assignments of error eight and eleven, i t  is 
contended that the amount of alimony pendente lite ordered 
paid to the plaintiff is excessive. The amount of alimony pen- 
dente lite is to be determined in the discretion of the trial judge 
in the same manner as the amount of alimony is determined. 
G.S. 50-16.3 (b) .  It is provided in G.S. 50-16.5 (a) that:  

" (a)  Alimony shall be in such amount as the circumstances 
render necessary, having due regard to the estates, earn- 
ings, earning capacity, condition, accustomed standard of 
living of the parties, and other facts of the particular case." 

[6] When the estates, earning capacity, accustomed standard 
of living of the parties, and the other facts of this case are con- 
sidered, no abuse of discretion is shown in the amount awarded 
to plaintiff as alimony pendente lite and in requiring defend- 
ant  to pay the motel bill incurred by plaintiff and the children 
of the parties from 4 June 1970 to 1 July 1970. 

[?I Defendant's assignment of error nine challenges the amount 
of counsel fees awarded. The provision for the payment of coun- 
sel fees pendente lite is contained in G.S. 50-16.4. This statute 
requires that the amount of the fees shall be reasonable. The 
reasonable amount is to be determined by the trial judge in the 
exercise of discretion. When the circumstances of this case are 
all taken into consideration, there was no abuse of discretion 
in the award of $2,500 counsel fees to plaintiff's counsel. The 
facts in the case of Schloss u. Schloss 273 N.C. 266, 160 S.E. 2d 
5 (1968), cited by defendant in support of his contention, are 
distinguishable from the facts in the instant case. See Stanback 
v. Stanback, 270 N.C. 497, 155 S.E. 2d 221 (1967) and Mercer v. 
Mercer, 253 N.C. 164, 116 S.E. 2d 443 (1960). 

[8] Defendant's tenth assignment of error, which was to the 
award of the primary custody of the five younger children to 
plaintiff, is not brought forward and discussed in his brief and 
is therefore deemed abandoned. Rule 28 of the Rules of Practice 
in the Court of Appeals. 

Defendant's assignment of error twelve challenges the 
amount of support for the children that defendant was ordered 
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to pay pending the trial of this cause. The court ordered the 
defendant to pay to plaintiff $150 per month for the support of 
each of the following children: John Robert Little, Zeb Vance 
Little, and Linda Little; and the sum of $100 per month for  
the support of each of the following children: Alma Jean Little 
and Velma June Little. There is a provision included in the 
order that  when Alma Jean Little and Velma June Little enter 
a "full-time" boarding school, the payments for their benefit 
shall be reduced to $20 per month each. There is a further pro- 
vision relating to the elimination of support payments. 

[9, 101 It was permissible under G.S. 50-13.5(b) (3) for the 
plaintiff to join this action for custody and support of the minor 
children of the parties in her action for alimony without di- 
vorce. Under G.S. 50-13.4(b), "the father, the mother, or any 
person, agency, organization or institution standing in loco par- 
entis shall be liable, in that  order, for the support of a minor 
child." The judge, under this statute, in proper instances, may 
enter an  order requiring support for a minor child. The amount 
shall be in the discretion of the court and sufficient to meet the 
reasonable needs of the child for health, education, and main- 
tenance, with due regard being given to the estates, earnings, 
conditions, accustomed standard of living of the child and the 
parties, and other facts of the case. G.S. 50-13.4(c). When all 
of these factors are taken into consideration in this case, there 
was competent evidence to support an  award to the plaintiff 
from the defendant for the support and maintenance of the 
children of the parties, and no abuse of discretion has been made 
to appear in the amount thereof. 

Defendant's assignments of error are overruled. Based upon 
material findings of fact, which are supported by competent evi- 
dence, Judge Seay properly entered judgment awarding alimony 
p e n d e n t e  l i t e ,  counsel fees, custody and support of the children, 
pending the determination of this cause on its merits. 

The judgment is affirmed. 

Affirmed. 

PARKER and HEDRICK, JJ., concur. 
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SIE KING LAWSON AND HUSBAND, LINDSEY LAWSON; PRICIE 
KING HARRIS, WIDOW; DAISY KING TOTTEN AND HUSBAND, 
JAMES TOTTEN; GEORGE KING AND WIFE, FRANCES G. KING; 
JIMMIE A. KING AND WIFE, JUANITA SELLERS KING; AND 
HENRY KING, WIDOWER, DEFENDANTS 

No. 7017SC410 

(Filed 16 September 1970) 

1. Partition § 4; Ejectment § 6- conversion of partition proceeding into 
action to try title 

Partition proceeding was converted into a civil action to try title 
where defendants denied that  petitioners owned any interest in the 
land described in the complaint. 

2. Ejectment 5 7- burden of proof upon plaintiff 
In ejectment, plaintiff must prevail, if a t  all, upon the strength 

of his own title and not because of the weakness or lack of title in 
defendant, plaintiff having the burden to show title good against the 
world or good against defendant by estoppel. 

3. Ejectment § 10- sufficiency of plaintiffs' evidence-failure to show 
possession 

In this action in ejectment, plaintiffs failed to make a prima 
facie showing of good title in them and defendants' motion for a 
directed verdict should have been allowed, where plaintiffs introduced 
a deed conveying the property in question to their intestate but the 
only evidence of possession was that  the land had been listed for taxes 
by the intestate prior to his death and by his estate after his death, 
and plaintiffs failed to offer proof of title by estoppel or  by superior 
deed from a common source. 

4. Ejectment 5 lo-- proof of possession-listing and payment of taxes 
Evidence of listing and payment of taxes is LO evidence of actual 

possession and will not support an action in ejectment. 

APPEAL by defendants Willie Albert King and Dorothy 
Lawson King, from McConnell, J., 9 March 1970 Civil Session 
of the Superior Court of ROCKINGHAM County. 

This special proceeding was instituted by petitioners for 
the sale for partition of three tracts of land which, they alleged, 
were owned by Albert King, intestate, a t  the time of his death. 
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Petitioner Callie Hooper King is the duly appointed, qualified, 
and acting administratrix of the estate of Albert King. Petitioner 
Robert I. King is a son of Albert King. All of the other children 
of Albert King are respondents. 

Appellants Willie Albert King and his wife, Dorothy Law- 
son King, filed answer to the petition denying that the intestate, 
Albert King, owned tract No. 3 described in the petition at the 
time of his death and averring sole seizure and possession in 
them. No other respondent filed answer, nor did any petitioner 
reply to the averments in the answer filed by appellants. 

The proceeding was transferred to the civil issue docket 
of the Superior Court. At the close of petitioners' evidence, re- 
spondents Willie Albert King and his wife, Dorothy Lawson 
King, moved for a directed verdict. The motion was denied. 
Appellants offered no evidence but rested and renewed their 
motion which was again denied. Both motions were reduced 
to writing and the grounds therefor stated with particularity. 
Petitioners moved for directed verdict. The motion was allowed 
and judgment entered deciaring the 13 children of Albert King 
owners as tenants in common of the land in controversy. Re- 
spondents Willie Albert King and Dorothy Lawson King ap- 
pealed. 

G w y n ,  G w y n  and Morgan, b y  Julius J .  G w y n ,  for respond- 
en t s  Willie A lber t  King  and Dorothy Lawson  K i n g  appellants. 

Bethea, Robinson and Moore, b y  Norwood Robinson, for  
petitioner appellees. 

[I] Appellants' denial that petitioners owned any interest in 
the land described in the complaint as tract No. 3 converted 
the action into a civil action to try title, and it became, in effect, 
an action in ejectment. Sk ipper  v. Y o w ,  249 N.C. 49, 105 S.E. 2d 
205 (1958) ; 6 Strong, N.C. Index 2d, Partition, 5 4, p. 199; Col- 
t rane v. Laughlin,  157 N.C. 282, 72 S.E. 961 (1911). 

[2] In ejectment, plaintiff must prevail, if a t  all, upon the 
strength of his own title and not because of the weakness or 
lack of title in defendant. M u r p h y  v. S m i t h ,  235 N.C. 455, 70 
S.E. 2d 697 (1952) ; Cothran v. Motor Lines,  257 N.C. 782, 127 
S.E. 2d 578 (1962). To recover, "plaintiff must show title good 
against the world, or good against the defendant by estoppel. 
It makes no difference whether the defendant has title or not, 
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the only inquiry being whether the plaintiff has it." Davis V. 

Land Bank, 219 N.C. 248, 249, 13 S.E. 2d 417 (1941). 

Petitioners' proof of title consisted of the following: A 
deed (plaintiffs' exhibit #2) dated 11 September 1946, from 
B. M. Johnston and wife, Mattie I. Johnston, to Albert King and 
wife, Lula King, recorded in Book 373, a t  page 593, Rocking- 
ham County Registry, conveying the following described prop- 
erty : 

"A certain tract or parcel of land in Rockingham County, 
State of North Carolina, and adjoining the lands of B. M. 
Johnston, Lester Harrelson, 5. L. Butler and others, and 
bounded as follows: It  being a tract or parcel of land situ- 
ated in Rockingham County near the Caswell County and 
Rockingham County lines, described and bounded as fol- 
lows: Bounded on the North by the Watlington Estate; 
on the East by the lands of Lester Harrelson; on the South 
by Paw Paw Branch and the R. H. Johnston Homeplace; 
on the West by Hogan's Creek and the lands of J. L. But- 
ler, containing 100 acres, more or less, and being a part 
of the Billie Garrett Tract, later owned by George Johns- 
ton, Paw Paw Branch is the South boundary of the land 
herein conveyed; Hogan's Creek and the land of J. L. 
Butler are the Western boundary thereof and the Watling- 
ton line is the Northern boundary. The Northeastern 
boundary is a small branch running from Lester Harrel- 
son's land Southeasterly to Paw Paw Branch." 

The Tax Director of Rockingham County testified that tract 
No. 3 in the petition was described exactly as was the tract 
conveyed to the intestate by the deed referred to as plaintiffs' 
exhibit No. 2. He testified that his records disclosed that the 
land in controversy had been listed for taxes by the intestate 
prior to his death and by his estate after his death. On cross- 
examination, he testified that the land listed for taxes by the 
intestate and by his estate was on the west side of Hogan's 
Creek (the deed introduced by petitioners having shown that 
Hogan's Creek was the western boundary of the land). He 
further testified on cross-examination that he had been a reg- 
istered surveyor since 1954, that he had read the description 
of the land as contained in plaintiffs' exhibit No. 2 but he could 
not tell where the land was situated. 
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Petitioners then offered the Register of Deeds who testi- 
fied from the records of her office that  Lula King, wife of Albert 
King, died on 5 June 1947. 

In Mobley v. Griffin, 104 N.C. 112, 18 S.E. 142 (P889), 
Avery, J., set out clearly and precisely the various ways by which 
a party may prove title. They are:  

"1. He may offer a connected chain of title or a grant 
direct from the State to himself. 

2. Without exhibiting any grant from the State, he may 
show open, notorious, continuous adverse and unequivocal 
possession of the !and in controversy, under color of title 
in himself and those under whom he claims, for twenty- 
one years before the action was brought. (Citations omit- 
ted.) 

3. He may show title out of the State by offering a grant 
to a stranger, without connecting himself with it, and then 
offer proof of open, notorious, continuous adverse posses- 
sion, under color of title in himself and those under whom 
he claims, for seven years before the action was brought. 
(Citations omitted.) 

4. He may show, as against the State, possession under 
known and visible boundaries for thirty years, or as against 
individuals for twenty years before the action was brought. 
Secs. 139 and 144, Code. 

' 

5. He can prove title by estoppel, a s  by showing that the 
defendant was his tenant, or derived his title through his 
tenant, when the action was brought. Code, see. 147 ; (cita- 
tions omitted). 

6. He may connect the defendant with a common source 
of title and show in himself a better title from that source. 
(Citations omitted.) " 
In  Cothran v. Motor Lines, supra, Rodman, J., noted that 

what was said by Avery, J., in 1889 accurately summarizes the 
law today with the exception that  G.S. 1-36 makes i t  unneces- 
sary to prove the sovereign has parted with its title when not a 
party to the action. 

In  Moore v. Wlller, 179 N.C. 396,102 S.E. 627 (1920), plain- 
tiff alleged ownership of a tract of land and alleged defendant 
was in wrongful possession of a portion thereof. Defendant by 
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answer averred that he owned and was in possession a t  22.6 acres 
which he described. At trial, plaintiffs introduced a connected 
line of deeds, the first datcd in 1895, for 185 acres of land which 
was described by metes and bounds, and the last dated in 1918 
conveying the land to plaintiffs. Plaintiffs9 evidence further 
tended to show defendant in possession of 22.6 acres of land, 
with definite boundaries as claimed by defendant in his answer, 
lying and being within the larger boundaries set forth in plain- 
tiffs' deeds. Defendant's motion for nonsuit was granted, and 
the court entered judgment adjudging defendant to be the 
owner of the 22.6 acres and entitled to retain possession. On 
appeal the Court affirmed the nonsuit but held that there was 
error in adjudging title in defendant because that could only 
be done on affirmative findings. In affirming the nonsuit, the 
Court reiterated the rule that in an action in ejectment plain- 
tiff must recover on the strength of his own title. After setting 
out, in seriatim, the six methods of meeting that requirement, the 
Court said : 

"From a perusal of this statement it will appear, as held 
in Graybenl v. Davis, 95 N.C., 508, t'nat, in order for plain- 
tiff to establish his title, he must show: 
I. A grant from the Stake directly to himself or connect 
himself with one by proper deeds or he must show posses- 
sion in the assertion of ownership, with or without color, 
for the requisite period, or that defendant is estopped to 
deny his title. 

Recurring to the testimony, the plaintiff has failed to show 
title in any of the ways indicated in these decisions. He has 
not shown any grant from the State. Nor has he offered 
any evidence of possession in himself or those under whom 
he claims. Nor presented any facts creating an estoppel in 
his favor. He has shown merely a line of deeds, beginning 
in 1895, covering a tract of land of 185 acres, and that de- 
fendant is in present possession of a portion of said land 
asserting ownership, and, on authority, this will not suf- 
fice." 

In Cothran v. Motor Lines, supra, plaintiff alleged that 
he owned a certain tract of land, specifically described; that 
defendant had wrongfully cut a ditch on the land in which i t  
had laid a four-inch iron pipe for the transmission of sewage 
into Paw Creek, a stream crossing plaintiff's land. Re sought 
a mandatory injunction. Defendant denied plaintiff owned the 
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land described in the complaint. At trial in 1962, plaintiff intro- 
duced a deed to himself dated in May 1951. The description in  
the deed was identical to the description in the complaint. The 
plaintiff testified and referred to the land as "my land," and 
also testified that part of the land was vacant, that there were 
two buildings and a deep well on a part, that he intended to 
build a house on the vacant part, that he hadn't been out there 
much since the sewer line was put in, that sometimes he got 
out and walked on the property. There was no evidence that 
any buildings were or had been occupied nor what he did when 
visiting the property before the sewer line was put in  nor how 
often he went there. The trial court sustained defendant's mo- 
tion for nonsuit. On appeal, the opinion of the unanimous court 
was written by Rodman, J. He referred to the various ways a 
party may prove title and said: 

"Plaintiff made no effort to show title by estoppel or that 
he and defendant claimed from a common source. He intro- 
duced a deed to himself dated in May 1951. The description 
in that deed is identical with the description in the com- 
plaint. I t  begins in the center of the Thrift Belt Road and 
proceeds by specific course and distance to embrace the 
area described in the complaint. 
The deed is color of title; but color of title is not sufficient 
to make a prima facie case of title. The color must be 
strengthened by possession, which must be open, notorious, 
and adverse for a period of seven years. G.S. 1-38." 

The Court held that plaintiff's evidence was not sufficient to 
show possession and affirmed the nonsuit. 

In Norman v. Williams, 241 N.C. 732,86 S.E. 2d 593 (1955), 
plaintiffs sought to recover damages for trespass in cutting and 
removing timber from certain lands in Halifax County, specifi- 
cally described in the complaint, alleging ownership. Defendant 
answered denying the allegations of the complaint and by fur- 
ther answer set out a timber deed under which he claimed the 
right to cut the timber. At trial plaintiffs introduced a con- 
nected chain of deeds from 1905 to 1940 and also introduced 
oral testimony with respect to the line and boundaries of the 
land involved. When plaintiffs rested, defendant's motion for 
judgment as of nonsuit was granted. On appeal the judgment 
was affirmed. The Court said that plaintiff must rely on the 
strength of his own title, referred to the various methods of 
proving title set out in Mobley v. Griffin, supra, and noted 
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that in all actions involving title to real property, title is con- 
clusively presumed to be out of the State unless i t  be a party 
to the action. The Court held that plaintiffs' evidence was not 
sufficient to bring their case within any of the six rules. If they 
intended to invoke the sixth 'ule, that is, to show a common 
source of title, the evidence was insufficient because i t  failed 
to connect defendant with any source of title common to both 
plaintiffs and defendant. If they relied on adverse possession 
under known and visible boundaries or under color of title, the 
evidence was too vague and insufficient to support either. 

[5, 41 Testing petitioners' evidence by these rules, we must 
conclude that petitioners have failed to show prima facie 
their good title. There has been no proof of title by estoppel nor 
was there evidence of a common source of title with the evi- 
dence showing better title in petitioners from that source. The 
only evidence of possession is that the intestate, and after his 
death his estate, listed property in Ruffin Township known as  
the "Ben Johnston" tract for taxes. There is no evidence that 
the taxes were paid nor is the evidence clear with respect to 
whether the land described in the complaint was the same land 
listed for taxes. Evidence of listing and payment of taxes is no 
evidence of actual possession and does not suffice to support 
an  action in ejectment. Chisholm v. Wall, 255 N.C. 374, 121 S.E. 
2d 726 (1961). Nor was plaintiffs' evidence sufficient to identify 
and locate the land they claim. 

Raving concluded, as we do, that petitioners have failed 
to prove title to tract No, 3, it follows that the court was in  
error in entering the judgment in the record. The motion of 
Willie Albert King and Dorothy Lawson King for directed ver- 
dict should have been granted and judgment entered denying 
petitioners' request for sale of tract No. 3 and remanding the 
cause to the Clerk of the Superior Court to the end that tracts 
Nos. 1 and 2 as described in paragraph 5 of the petition could 
be sold for partition. 

Error and remanded. 

BROCK and GRAHAM, JJ., concur. 
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ROY H. RAEON, JR. v. PHYLLIS L. RABON LEDBETTER 

No. 7019SC485 

(Filed 16 September 1970) 

1. Divorce and Alimony 5 23; Husband and Wife § 11- provision in 
separation agreement for child support - presumption of reasonable- 
ness - change in amount of support - change of conditions 

While provisions in a valid separation agreement for the main- 
tenance and support of the minor children of the marriage cannot 
deprive the courts of their inherent authority to protect the interests 
and provide for the welfare of infants, there is a presumption, in the 
absence of evidence to the contrary, that  such provisions mutually 
agreed upon are just and reasonable, and the court is not warranted 
in ordering a change in the absence of any evidence of a change in 
conditions. 

2. Divorce and Alimony § 22- modification of child custody order 
While orders in custody proceedings are never final, since the needs 

of the children and the ability of the parents to supply those needs 
may change, a court is not warranted in modifying or changing a 
prior valid order absent a showing of change in conditions. G.S. 
50-13.7 (a) .  

3. Divorce and Alimony 5 23- modification of child support order -re- 
lieving father from payment of support while children visit him - fail- 
ure of court to find change of circumstances 

Where a separation agreement incorporated into the original 
order providing for custody and support of the children required 
the father to pay $300 per month for support of the children and con- 
templated summer visits of the children with their father, but there 
was no provision relieving the father of any portion of the $300 
monthly payments during such visits, the trial court erred in modi- 
fying the original order by relieving the father of the obligation to 
make the $300 monthly support payments while the children visited 
with him, in the absence of evidence and finding of any change in 
circumstances to justify such modification. 

4. Divorce and Alimony § 22- motion by husband to modify child support 
order - denial of wife's motion for travel expenses, attorney's fees, 
and bond to assure compliance with visitation order 

The trial court did not abuse its discretion in the denial of the 
wife's motion that the husband be required to pay her travel expenses 
from another state and her attorney's fees i11 defending against the 
husband's motion for modification of a child custody and support 
order, and that the husband be required to post bond of $1000 to assure 
his compliance with any visitation order that  might be entered. 

APPEAL by defendant from Rivett, J., April 1970 Civil 
Session of RANDOLPH Superior Court. 
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This is an appeal by the mother of two minor children 
from an order rnodifying certain provisions of a prior order 
relating to custody and support of the children. The facts giving 
rise to this appeal are as follows: 

The marriage of the parties was dissolved by absolute di- 
vorce decree entered 21 October 1968 in the plaintiff husband's 
action brought on the ground of one year's separation. The par- 
ties had signed a separation agreement, and defendant did not 
contest the divorce, or request alimony, but did mos7e for custody 
of the two minor children. When the divorce decree was signed, 
Judge Exum, the Judge presiding a t  the session of superior 
court in which the cause was pending, also signed an order 
which awarded custody of the children to defendant, permitted 
her to have them with her outside of North Carolina (she hav- 
ing moved to Arkansas), and directed the plaintiff father to 
provide for the support of the children by paying into court 
$300.00 per month to be transmitted by the clerk to the defend- 
ant for use by her in providing for the maintenance of the two 
children. In addition, Judge Exum's order directed plaintiff 
to continue to carry hospital insurance for the children and to 
pay for their medical, dental, surgical and hospital treatment, 
not covered by such insurance, in excess of the amount normal 
for growing children. Judge Exum's order also contained the 
following : 

"The plaintiff, Roy H. Rabon, Jr., shall have the right 
to visit with said children a t  any reasonable time; and 
provided that he shall have suitable and reasonable facili- 
ties and proper persons to care for said children, he shall 
have the right to have the said children visit with him a t  
reasonable times and under reasonable circumstances in- 
cluding the right to have said children visit him during s 
part of the summer months. The parties hereto shall attempt 
to agree upon a suitable visitation plan which will provide 
full and free opportunities of visitation and will yet be in 
the best interest of said children, and any plan devised be- 
tween them may be embodied in an order and submitted to 
the Court out of term and out of the district for approval; 
and in the event that such visitation plan cannot be agreed 
upon, either of the parties hereto may move the Court for 
an order providing for such visitation privileges by the 
plaintiff, which said order may likewise be signed out of 
term and out of the district. 
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" IT  I S  FURTHER ORDERED that this matter is retained 
for further orders, upon proper motion by either of the 
parties, relative to the care, custody, maintenance and mat- 
ters affecting the welfare of said two minor children until 
such time as they reach their majority or are emancipated 
according to law." 

On 4 March 1970 plaintiff filed a motion in the cause, 
seeking a review of Judge Exum's order and alleging that since 
the date of that order both plaintiff and defendant had remar- 
ried and "there has been a change of circumstances insofar as 
the parties and the two minor children born of the marriage 
are concerned." Plaintiff alleged he had attempted, but had been 
unable, to reach agreement with defendant covering visitation 
of the children, and that he wished to be relieved of paying the 
$300.00 per month while the children visited with him. In his 
written motion plaintiff also asked the court to inquire into the 
reasonableness of the $300.00 monthly payment "in view of the 
fact that both the plaintiff and the defendant have remarried," 
but a t  commencement of the hearing plaintiff withdrew this 
request. 

Defendant, answering plaintiff's motion, admitted remar- 
riage of the parties but asserted this had nothing to do 
with plaintiff's obligation to support his children, and alleged 
$3,600.00 per year was not adequate in view of an increase in 
plaintiff's salary and the inflation which had occurred since 
the date of Judge Exurn's order. Defendant moved for an order 
requiring plaintiff to pay her travel expenses and attorney's 
fees in defending against plaintiff's motion, and requested that 
plaintiff be required to post bond in the amount of $1,000.00 
to assure compliance with any visitation order which might be 
entered. 

After hearing, Judge Kivett signed an order directing that 
plaintiff should have the children visit him in North Carolina 
from 1 July to 15 August of each year and that during this 
period he was to be relieved of paying the $300.00 for the month 
of July and was to be relieved of paying $100.00 of the $300.00 
for the month of August of each year. The order denied defend- 
ant reimbursement of travel expenses and attorney's fees and 
refused her request to have plaintiff post bond. 

From so much of the order as relieved plaintiff of making 
support payments while the children were visiting him and a s  
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denied reimbursement to defendant for travel expenses and 
attorney's fees and declined to require plaintiff to post bond, 
defendant appealed. 

Walker ,  Bell & Ogburn  b y  J o h n  N. Ogburn,  Jr., for plain- 
tiff appellee. 

O t t w a y  B u r t o n  for de fendant  appellant. 

Appellant's first assignment of error is directed to that 
portion of the order appealed from which relieved plaintiff of 
the obligation to make full support payments for the children 
while they were visiting with him in the summertime. At the 
hearing defendant introduced in evidence the written separation 
agreement which had been signed by the parties prior to their 
divorce. In this agreement the plaintiff had agreed to pay 
$300.00 per month for support of the children, based upon his 
then current earnings. The agreement also contemplated sum- 
mer visits of the children with their father, and there was no 
provision for relieving him of any portion of the $300.00 monthly 
payments during the time of these visits. 

[I] While the provisions of a valid separation agreement re- 
lating to marital and property rights of the parties cannot be 
ignored or set aside by the court without the consent of the 
parties, such agreements "are not final and binding as to the 
custody of minor children or as to the amount to be provided 
for the support and education of such minor children." Hink le  
v. Hinkle ,  266 N.C. 189, 146 S.E. 2d 73; Kiger  v. Kiger,  258 N.C. 
126, 128 S.E. 2d 235. No agreement between husband and wife 
will serve to deprive the courts of their inherent authority to 
protect the interests and provide for the welfare of infants. Hus- 
band and wife "may bind themselves by a separation agreement 
or by a consent judgment, but they cannot thus withdraw chil- 
dren of the marriage from the protective custody of the court." 
F u c h s  v. Fuchs,  260 N.C. 635, 133 S.E. 2d 487. Nevertheless, 
where parties to a separation agreement agree concerning the 
support and maintenance of their minor children, there is a 
presumption, in  the absence of evidence to the contrary, that 
the provisions mutually agreed upon are just and reasonable, 
and the court is not warranted in ordering a change in the ab- 
sence of any evidence of a change in conditions. Fuchs v. Fuehs,  
supra. 
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[2] In this case the order entered by Judge Exum a t  the time 
of the divorce of the parents relating to the custody and sup- 
port of the children, in effect incorporated the provisions of 
the separation agreement. I t  is, therefore, apparent that Judge 
Exum considered these provisions reasonable in the light of the 
conditions existing a t  the time he entered the order. No appeal 
was taken from that order. While orders in custody proceedings 
are never final, since with the passage of time both the needs 
of the children and the ability of the parents to supply those 
needs may change, a court is not warranted in modifying or 
changing a prior valid order absent a showing of change in 
conditions. Stanback v. Stanback, 266 N.C. 72, 145 S.E. 2d 332. 
This requirement is further pointed out in the language of G.S. 
50-13.7 (a) : "An order of a court of this State for custody or 
support, or both, of a minor child may be modified or vacated 
a t  any time, upon motion in the cause and a showing of changed 
circumstances by either party or anyone interested." (Emphasis 
added.) 

[3] The order appealed from in the case now before us con- 
tains no finding as to any change in circumstances. The only 
allegation made by plaintiff when he moved for modification 
of the prior order as to any change in circumstances, was that 
both parents had remarried. However, there was no allegation 
as  to how this fact related in any way to the custody and sup- 
port of the children. There was no evidence of any change in 
the needs of the children, and the only evidence of any change 
in the ability of the father to make the support payments as  
directed in the original order was that offered by the defend- 
ant, which indicated that the plaintiff father's earnings had 
increased. In the absence of evidence and finding of any change 
in circumstances, there was error in the order appealed from 
insofar as i t  modified the plaintiff's obligation to continue to 
make the full $300.00 monthly payments for the support of the 
children, without reduction during the time of their summer 
visits to him. 

There is no merit in plaintiff's contention that, since he 
would necessarily be supporting his children while they visited 
with him, the order appealed from did not really modify the 
original order. The original order contemplated exactly such 
visits, yet made no provision for any reduction on the monthly 
payments. By omitting any such provision, i t  is possible that 
the court in making the original order took into account that 
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certain expenses of the children continued a t  their mother's 
home even during their absence while visiting their father. How- 
ever thxt may be, provision for any reduction in the payments 
was omitted from the original order, and that order could not 
thereafter be modified by inserting such provision without a 
showing and finding of change in circumstances. 

141 There is no merit in appellant's remaining assignments of 
error which related to the denial of her motion to require plain- 
tiff to reimburse her for travel expenses and attorney's fees and 
to post bond. These were all matters within the sound discretion 
of the trial judge and no abuse of discretion has been shown. 

The order appealed from insofar as i t  directs any change 
in the plaintiff's obligation to continue to make the full $300.00 
monthly support payments for the children is reversed ; in other 
respects it is affirmed. 

Affirmed in part, 

Reversed in part. 

MALLARD, C.J., and HEDRICK, J., concur. 

A. LYLE DAVIS AND RAY JAY WEISNER, RESIDENTS AND TAXPAYERS 
OF IREDELL COUNTY, NORTH CAROLINA, IN THEIR OWN INTEREST AND 
IN  THE INTEREST O F  ALL OTHER RESIDENTS AND TAXPAYERS OF IREDELL 
COUNTY WHO MAY MAKE THEMSELVES PARTIES TO THIS ACTION V. 
IREDELL COUNTY, NORTH CAROLINA, a BODY POLITIC AND 
CORPORATE, DULY CREATED BY THE STATE OF NORTH CAROLINA 

No. 7022SC488 

(Filed 16 September 1970) 

1. Counties 8 6- taxpayers' action - proposed county courthouse - 
alleged irregularities in procedure 

In taxpayers' action alleging certain irregularities by the county 
in the purchase of land on which to locate a proposed government 
center consisting of a courthouse and jail, the evidence presented by the 
county was sufficient to establish that  the county commissioners were 
following correct statutory procedures relating to notice to the 
public of the proposed center. G.S. 153-9 (9).  

2. Counties 8 6; Taxation 8 6- taxpayers' action-proposed county 
courthouse - necessary expense - necessity for vote 

In  taxpayers' action alleging certain irregularities by the county 
in the purchase of land on which to locate a proposed government 
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center consisting of a courthouse and jail, there was no merit to the 
taxpayers' contention that  the purchase of the land was not a neces- 
sary expense under the Constitution and that  the county commissioners 
exceeded their authority when they purchased these tracts without 
first having the purchase approved by the voters, since the tracts in 
question were purchased from funds already on hand in the form of 
surpluses in the capital inzprovement fund and there was consequently 
no need for approval by the voters. N. C. Constitution, Art. VII, § 6.  

3. Counties 5 6- taxpayers' action - proposed county courthouse - capi- 
tal reserve fund 

In  taxpayers' action alleging certain irregularities by the county 
in the purchase of land on which to locate a proposed government 
center consisting of a courthouse and jail, the question whether the 
county eomnlissioners failed to follow statutory requirements for the 
accumulation of a capital reserve fund to be used for the development 
of the government center held not presented by the record of the case, 
since there was no showing that  a capital reserve fund was ever estab- 
lished by the county. G.S. 153-142.1 e t  seq., G.S. 153-114. 

APPEAL by plaintiffs from Bowman, S.J., 16 March 1970 
Session of IREDELL Superior Court. 

Plaintiffs brought this action as residents and taxpayers of 
Iredell County in their own behalf and in behalf of other resi- 
dents and taxpayers alleging irregularities in the purchase of 
land on which to locate a proposed government center in that 
a unanimous vote had not then been taken to relocate the county 
courthouse and jail, that appraisals of the land were not made, 
that the county accumulated monies in a capital reserve fund 
out of which to pay for the center without first adopting a 
resolution as required by G.S. 153-142.3, that defendant has 
expended these capital reserve funds without first adopting a 
resolution approving the expenditure of these funds as re- 
quired by G.S. 153-142.8, and that defendant failed to make any 
findings that the proposed land purchase is needed for govern- 
mental purposes. Plaintiffs requested that the purchases be 
declared null and void, and that the defendant be enjoined 
from continuing under the plan or the resolution of 5 January 
1970 that authorized action under the plan. Plaintiffs also sought 
a preliminary injunction. 

Defendant moved under Rule 12 to dismiss the complaint 
for failure to state a claim upon which relief can be granted. 
A hearing was held on plaintiffs' motion for a preliminary in- 
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junction and on defendant's motion for dismissal for failure 
to state a claim upon which relief can be granted. 

A t  this hearing, the plaintiffs' evidence tended to show 
that there had been no resolutions by the Board of County Com- 
missioners concerning the establishment or the use of a capital 
reserve fund, nor had such a fund been established. A capital 
improvement fund did exist and consisted of surpluses from 
the general fund and a specific capital improvement levy of two 
cents per one hundred dollar valuation in the fiscal year 1969-70. 
A resolution was passed by the Board of County Commissioners 
on 5 January 1970 that the County begin purchase of properties 
in the two-block area contemplated for the government center 
with the first phase of the plan being the relocation of the 
courthouse and jail. The resolution authorized the purchase of 
land for the courthouse and jail as well as other land for the 
proposed center as i t  became available or might be needed. The 
resolution provided that the funds for these purchases were 
to come from the capital improvement fund and that the proj- 
ect would be financed on a pay-as-you-go basis. Provision was 
also made in the resolution for the appraisal of the properties 
before they were bought. Three tracts of land were purchased 
in the month of January 1970 pursuant to the resolution for 
a sum of $25,500.00. In  addition, $50,000 was placed in escrow 
for the purchase of another tract of property. Notice of the 
proposal to relocate the courthouse and jail and to hold a final 
vote on 4 May 1970 was published 4 February 1970, 4 March 
1970, and was scheduled to be published 4 April 1970. 

Defendant's evidence presented the same basic facts with 
the following additions. The selection of the site for the new 
government center was the culmination of years of planning by 
the Board and the conclusion that the existing buildings could 
not be properly renovated. The cost estimate for the new court- 
house was $725,000 and for the jail $350,000. Provision was 
made in the plans so that if funds ran low, the new jail would 
not be equipped until the funds did become available. Currently 
there is $650,000 in the budget under a capital improvement 
fund, and i t  is anticipated that $411,000 will be available from 
discoveries, penalties, and other unforeseen sources, with the 
development planned on a pay-as-you-go basis. Neither the court- 
house nor the jail are to be located on any of the land already 
purchased. The Board- contemplates the same method of fund- 
ing the courthouse and jail as was used in 1965-66 to build the 
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present courthouse annex-that is-by accumulation of sur- 
pluses for capital improvements. 

The trial judge, after making certain findings of fact, made 
conclusions of law to the effect that the erection of the court- 
house and jail were necessary county expenses under Article 
VII, see. 6, of the Constitution of North Carolina; that the 
Board had the authority to purchase property necessary for any 
county building; that the present site cannot be changed ex- 
cept by unanimous vote of the Board; that the Board has the 
authority under G.S. 153-9(8a) to levy a special tax for con- 
structing and equipping courthouses and jails as well as for 
acquiring land for the sites; that the defendants are performing 
their duties under G.S. 153-9 (8), (8a), and (9) ; that the pro- 
visions of the General Statutes with respect to the establish- 
ment of capital reserve funds are not controlling here; and the 
complaint was dismissed on the grounds that i t  failed to state 
a claim upon which relief can be granted under Rule 12. 

From these findings plaintiffs appeal to this Court. 

R a y m e r ,  L e w i s  & Eisele b y  Douglas G. Eisele for plaint i f f  
appellant. 

Cha,mblee, N a s h  and F r a n k  b y  J a y  F .  F r a n k  f o r  defendant  
appellee. 

[I] Plaintiffs assign as error the dismissal of the action by 
the trial judge under Rule 12 of the North Carolina Rules of 
Civil Procedure for failure to state a claim upon which relief 
can be granted. They allege that the defendant did not follow 
the proper statutory procedures in purchasing land and enter- 
ing contracts in furtherance of a plan to move the Iredell County 
Courthouse, jail and other public buildings to a new site. 

Plaintiff first argues that the defendant began the pur- 
chase of land in January 1970 in connection with the develop- 
ment of a new government center without first complying with 
G.S. 153-9 (9), which reads as follows : 

" (9) To Designate Site for County Buildings.-To remove 
or designate a new site for any county building; but the 
site of any county building already located shall not be 
changed, unless by a unanimous voke of all the members 
of the board a t  any regular monthly meeting, and unless 
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upon notice of the proposed change, specifying the new 
site. Such notice shall be published in a newspaper printed 
in the county, if there is one, once in each of three calendar 
months, and posted in one or more public places in  every 
township in the county for three months, next immediately 
preceding the monthly meeting at which the final vote on 
the proposed change is to be taken. Provided that where 
the notice is published in a newspaper printed in the county 
it shall not be necessary to post the notices in the town- 
ships. Such new site for the county courthouse shall not 
be more than one mile distant from the old, except upon 
the special approval of the General Assembly." 

However, the evidence presented at the hearing does not bear 
this contention out. In a resolution of 5 January 1970, the Board 
of County Commissioners contemplated the move of the court- 
house and jail to the site of a proposed new government center. 
Following this resolution the machinery to provide notice and 
a final vote pursuant to the above statute was set in motion. At 
the time of the hearing two of the required monthly notices had 
been published. During the month of January 1970 three tracts 
of land were also purchased for the new government center 
under the authority of the 5 January 1970 resolution. How- 
ever, neither the courthouse nor the jail nor any existing county 
building to which the statute applies, were planned for any of 
these three tracts, as i t  was shown a t  the hearing. Indeed, the 
evidence indicated that the County had entered into no binding 
contracts regarding the purchase of land for the erection of 
the courthouse or the jail, only non-obligatory options had been 
acquired. All of the evidence shows that the Board of County 
Commissioners is following the correct statutory procedure re- 
garding the relocation of the courthouse and jail. They have set 
the proper statutory procedure in motion and have entered no 
obligations regarding the proposed move. 

[2] Plaintiffs next contend that the purchase of the three tracts 
of land for the proposed new government center is not a neces- 
sary expense under the Constitution of North Carolina and that 
the Board exceeded its authority when it purchased these tracts 
without first having it approved by a majority in an election. 
The relevant constitutional language is found in Article VII, 
see. 6 of the North Carolina Constitution and provides as fol- 
lows : 

". . . No county, city, town, or other municipal corporation 
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shall contract any debt, pledge its faith or loan its credit, 
nor shall any tax be levied or collected by any officers of 
the same except for the necessary expenses thereof, unless 
approved by a majority of those who shall vote thereon in 
any election held for such purpose." 

A close reading of this provision indicates that it contemplates 
a contracting of an obligation to be paid a t  some future time. 
Here the land in question was purchased from funds already 
on hand in the form of surpluses in the capital improvement 
fund. This falls clearly within the rule laid down in Adams u. 
Durham, 189 N.C. 232, 126 S.E. 611, where the city wanted to 
build an auditorium with funds received from the sale of a lot 
and city building. The court found that this was not a necessary 
public purpose but was a public purpose. Referring to the con- 
stitutional provision, the court stated: ". . . But this provision, 
in our opinion, has no application to the facts of this record, 
where, as stated, the funds to be applied are already on hand 
and the proposed expenditure will impose no further liability 
on the municipality, nor involve the imposition of further taxa- 
tion upon it. . . ." See also Goswick v. Durham, 211 N.C. 687, 
191 S.E. 728, where the Court said: ". . . The acquisition of 
the !and [for an airport] from surplus funds was not beyond 
the power of the city and i t  in no way offended the provisions 
of Article VII, sec. 7, [now see. 61 of the Constitution. . . . 9 ,  

Under these principles, there is no merit in this contention 
of the plaintiffs. 

[3] Plaintiffs' final contention is that the defendant failed 
to follow the statutory requirements for the accumulation of 
a capital reserve fund which is to be used for the development 
of the new government center. But on close examination of the 
record, there is no showing that a capital reserve fund was 
ever established. Without the establishment of a capital reserve 
fund, the requirements of G.S. 153-142.1 et seq. regarding the 
establishment and use of capital reserve funds never come into 
play. 

The evidence shows that the defendant did not attempt to 
establish "capital reserve funds" pursuant to G.S. 153-142.1. 
Instead the Board of County Commissioners in the instant case 
proceeded under the general authority of G.S. 153-114 wherein 
it is provided "[el ach county shall maintain the following funds 
and such other funds as the board of county commissioners may 
require. . . ." (Emphasis added.) Pursuant to this authoriza- 
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tion, the Board of County Commissioners did "set up and appro- 
priate a fund for capital improvements for IredeII County." "The 
budget resolution did not, itself, set forth the particulars of 
any capital reserve program. It set forth only the amount of 
the appropriation and the source of the funds." On this evidence 
Judge Bowman found as a fact, " [t] hat present and past Boards 
of Iredell County Commissioners, in anticipation of the need 
for new county facilities, have, for a t  least seven years, allo- 
cated funds for capital improvements, to be used for providing 
new county facilities by budgeting for capital improvements, 
spending only those funds which were absolutely necessary, and 
accumulating. the surplus, and budgeting the same from year 
to year." There is no allegation that the Board of County Com- 
missioners acted improperly under these statutory provisions. 
The interesting question as to whether this method of accumu- 
lating a capital improvement fund is valid is not presented un- 
der this record, and we have not passed on it. 

The evidence supports the findings of fact, and the find- 
ings of fact support the conclusions of law. 

We find 

No Error. 

BRITT and VAUGHN, J J., concur. 

STATE OF NORTH CAROLINA v. OLIVER HILTON DICKERSON 

No. 7018SC648 

(Filed 1.6 September 1970) 

I. Criminal Law § 91; Constitutional Law 3 30- removal of case from 
calendar until defendant expressed satisfaction with counsel and agreed 
to cooperate in defense 

The trial court was without authority to order that  defendant's 
case not be returned to the calendar until defendant furnished to the 
court a written statement that  he was satisfied with his court-appointed 
attorney and that  he would cooperate with him in the preparation 
and trial of the case. 

2. Criminal Law 91; Constitutional Law $ 32- appointment of counsel 
unsatisfactory to  defendant 

While the court may not delay a trial indefinitely, over defend- 
ant's objection, pending his expression of satisfaction with counsel, 



388 IN THE COURT OF APPEALS [9 

State v. Dickerson 

neither may a defendant insist that  only counsel satisfactory to him 
be appointed to represent him, but defendant must accept counsel 
appointed by the court unless he desires to present his own defense. 

3. Contempt of Court 2; Criminal Law § 98- disruptive conduct by de- 
fendant - inherent power of court - necessity for findings of fact 

If defendant's failure to cooperate with his attorney manifests 
itself in contemptous or disruptive conduct, the court has the inherent 
authority to deal with it, but i t  is essential in such instances, as  in 
instances of an adjudication of direct contempt, that  the particulars 
of the offense be specified on the record. 

4. Criminal Law 5 98; Contempt of Court 5 2-- courtroom decorum- 
powers of court 

Trial judges have broad power to take whatever legitimate steps 
are necessary to maintain proper decorum and appropriate atmosphere 
in the courtroom during a trial, including the power to deal appropri- 
ately with an  unruly defendant. 

CERTIORARI to review order of Collier, J., 2 March 1970 
Session of GUILFORD County Superior Court. 

Defendant was tried and convicted of felonious breaking 
and entering and felonious larceny a t  the 31 March 1969 Session 
of Guilford Superior Court. A new trial was granted upon 
appeal. State v. Dickerson, 6 N.C. App. 131, 169 S.E. 2d 510. 
Upon the call of the case for retrial defendant's court appointed 
counsel stated to the court that defendant desired that he be 
removed as counsel. Defendant confirmed this, stating : 

"Your Honor, I would like to state, we discussed the capa- 
bility of him representing me, and we did come to the con- 
clusion he would discontinue his services and I would 
request defense counsel to represent me. . . . I can't under- 
stand why, he can't explain to me why I am being tried 
without--under the same circumstances I was tried in the 
previous case. I was tried twelve months ago. . . . I feel 
like i t  is double jeopardy to be tried twice." 

The court explained to the defendant that the Court of 
Appeals had awarded a new trial because of error in the previ- 
ous trial, and denied his request that new counsel be appointed 
to represent him. 

After various other motions were made by defendant 
through his counsel, and denied by the court, the selection of 
the jury was begun. While the solicitor was questioning the 
prospective jurors, defendant rose to his feet without instruc- 
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tions from the court or counsel and the record indicates that the 
folIowing then transpired : 

"THE COURT: Have a seat. 
(The Defendant continued to stand.) 

THE COURT: Have a seat. 
(The Defendant continued to stand.) 

THE COURT: HAVE a SEAT. 
(The Defendant sat down.) 

THE COURT: Members of the Jury, don't discuss the case 
during the recess. We will take about five minutes." 

During recess, the court entered the following order: 

"This case, having come on for hearing a t  the March 2, 
1970, Criminal Session of the Superior Court of Guilford 
County, before the undersigned Judge Presiding, and the 
defendant having entered a plea of not guilty to the charge 
of storebreaking; larceny or receiving, through his Court- 
appointed attorney, Forrest Campbell, Esq., and prior to 
the completion of the selection of a Jury to hear said case, 

THE COURT FINDS AS A FACT that the defendant in this case, 
by his words and conduct, refuses to cooperate with his 
Court-appointed attorney, Forrest Campbell, Esq., in the 
preparation and trial of his case, and the Court therefore 
DISMISSES the Court-appointed attorney, Forrest Campbell, 
Esq., and appoints the Public Defender to represent the 
defendant. 

THE COURT DIRECTS that the case be continued for the Term, 
the case not to be returned to the calendar unless and until 
the defendant has furnished to the Court a written state- 
ment, signed by him, to the effect that the person who is 
appointed to represent him is satisfactory and that he will 
cooperate with said attorney appointed by the Court in the 
preparation for trial and in the trial of his case, and that 
he will abide by the rules and regulations of the Court and 
conduct himself in a proper manner before and during the 
trial of his case in Court; that until said statement is 
furnished to this Court the defendant shall be retained in 
the custody of the Department of Correction under bond of 
Ten Thousand ($10,000.00) Dollars, until he does furnish 
said statement to this Court, and his case is tried." 
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Certiorari was allowed upon petition of the defendant to 
review the order. 

Robert Morgan, At torney General, b y  Mrs. Christine Y. 
Denson, S t a f f  At torney,  for  the  State. 

Wallace C. Harrelson, Public Defender Eighteenth Judicial 
District, for  defendant appellant. 

[I] Defendant challenges the order on various grounds. We 
discuss only two. First, he contends that the court was without 
authority to require that he agree, as a prerequisite to receiving 
a trial, that he is satisfied with his court appointed attorney 
and will cooperate with him. We agree. It is impossible to force 
happiness or satisfaction on anyone. Under the terms of the 
order in question, if the defendant is not satisfied with his 
counsel, he must nevertheless represent to the contrary or  
forfeit his constitutional right to a speedy trial. Even though 
defendant's dissatisfaction may be ill-founded ; if, in order to 
receive a trial, i t  is required that he deny that i t  exists, when 
in fact i t  does, the effect has been to require that he dishonestly 
represent his true feelings. His right to be tried may not be 
conditioned upon such a requirement. 

121 While the court may not delay a trial indefinitely, over a 
defendant's objection, pending his expression of satisfaction 
with counsel, neither may a defendant insist that only counsel 
satisfactory to him be appointed to represent him. An indigent 
defendant must accept counsel appointed by the court unless 
he desires to present his own defense. State v. Alston, 272 N.C. 
278, 158 S.E. 2d 52; State v. Morgan, 272 N.C. 97, 157 S.E. 
2d 606; Sta te  v. Elliott, 269 N.C. 683, 153 S.E. 2d 330; State v. 
McNeil, 263 N.C. 260, 139 S.E. 2d 667; State v. Moore, 6 N.C. 
App. 596, 170 S.E. 2d 568; Campbell v. State o f  Maryland, 231 
Md. 21, 188 A. 2d 282; Brown  v. United States, 105 U.S. App. 
D.C. 77, 264 I?. 2d 363. " '[Tlhe authorities seem united in the 
view that if there is fair representation by competent assigned 
counsel, proceeding according to his best judgment and the 
usually accepted cannons of criminal trial practice, no right of 
the defendant is violated by refusal to accede to his personal 
desire in the matter.' " State v. McNeil, supra. 

131 Defendant's next contention is that there is no showing in 
the record as  to what specific acts and conduct were relied 
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upon by the court as the basis for the action taken. This con- 
tention also has merit. The record shows that defendant 
voluntarily stood untiI instructed three times by the trial judge 
to sit down. However, whether he stood and continued standing 
for the purpose of disrupting the trial or otherwise demonstrat- 
ing a contempt for the court does not affirmatively appear from 
the record or from any determination made and set forth in 
the record by the court. The basis of the order appears to be 
the court's finding: "[TI hat the defendant in this case, by his 
words and conduct, refuses to cooperate with his court-appointed 
attorney. . . ." Whether the "words and conduct" refer solely 
to defendant's act of voluntarily standing, other acts or state- 
ments not reflected by the record, or a combination of 
circumstances is not made to appear. If defendant's failure to 
cooperate with his attorney manifested itself in contemptuous 
or disruptive conduct, the court clearly had the inherent 
authority to deal with it. However, we think i t  essential in 
such instances, as in instances of an adjudication of direct 
contempt, that "the particulars of the offense be specified on 
the record." G.S. 5-5; In re Palmer, 265 N.C. 485, 144 S.E. 2d 
413; In re  Burton, 257 N.C. 534, 126 S.E. 2d 581. 

141 Although we find erroneous the court's requirement that 
defendant furnish a written statement as specified in the order, 
we nevertheless point out that trial judges have broad power 
to take whatever legitimate steps are necessary to maintain 
proper decorum and appropriate atmosphere in the courtroom 
during a trial. This includes the power to deal appropriately 
with an unruly defendant. In the case of Illirzois v. Allen, 397 
U.S. 337, 90 S.Ct. 1057, the defendant continued to make 
abusive, threatening and disruptive remarks to the court, after 
having been warned that he would be removed from the 
courtroom if his disruptive behavior continued. At  one point 
he tore the file which his attorney had and threw the papers 
on the floor. The court ordered the defendant removed from the 
courtroom, and the triaI proceeded in his absence. The Supreme 
Court of the United States held that the action of the trial 
judge did not violate the defendant's constitutional right to be 
confronted with witnesses against him. Mr. Justice Black, in 
expressing the view of seven members of the Court, stated: 

"It is essential to the proper administration of criminal 
justice that dignity, order, and decorum be the hallmarks 
of all court proceedings in our country. The flagrant disre- 
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gard in the courtroom of elementary standards of proper 
conduct should not and cannot be tolerated. We believe trial 
judges confronted with disruptive, contumacious, stubborn- 
ly defiant defendants must be given sufficient discretion 
to meet the circumstances of each case. No one formula 
for maintaining the appropriate courtroom atmosphere will 
be best in all situations. We think there are a t  Ieast three 
constitutionally permissible ways for a trial judge to handle 
an  obstreperous defendant like Allen: (1) bind and gag 
him, thereby keeping him present; (2) cite him for  
contempt; (3) take him out of the courtroom until he 
promises to conduct himself properly." 

The order of the trial court is modified by striking there- 
from the portion directing that  the case not be returned to the 
calendar unless and until the defendant has furnished to the 
court a written statement. The portions of the order relating to 
continuing the case for the term, setting bond pending trial, 
and appointing the Public Defender to represent the defendant 
were within the discretion of the trial court and will not be 
disturbed. 

Modified and affirmed. 

RROCK and MORRIS, JJ., concur. 

J A M E S  T H O M A S  D I X O N  v. J O H N  A. S H E L T O N  

No. 7021SC483 

1. Animals 5 2- injury inflicted by horse-evidence of injury 
In  a veterinarian's action to recover damages for  injuries received 

when he was kicked by defendant's horse during a pregnancy examina- 
tion of the horse, the t r ia l  court properly excluded plaintiff's testimony 
relating to his facial scars resulting from the kick, where there had 
been no previous testimony t h a t  the plaintiff had been kicked by the  
horse. 

2. Animals 5 2- injury inflicted by horse-testimony by p!aintiff's 
physician 

In  a veterinarian's action to recover damages for  injuries received 
when he was kicked by defendant's horse during a pregnancy examina- 
tion of the horse, the  t r i a l  court properly excluded testimony by  plain- 
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tiff's physician that the plaintiff had been kicked by a horse, where 
the testimony was not within the personal knowledge of the physician. 

3. Animals § 2- injury inflicted by horse - injury to veterinarian - 
competency of evidence 

In  a veterinarian's action to recover damages for injuries received 
when he was kicked by defendant's horse during a pregnancy examina- 
tion of the horse, plaintiff was not prejudiced by his witness' testimony 
on cross-examination that  plaintiff had taken no other precautions on 
walking behind the horse than "just being slow and easy," where 
(I) the witness had previously testified to everything that had been 
done by plainitff in preparing for the examination, including the 
fact that  plaintiff had not used a twitch or hobbles but had instructed 
the witness to hold up one of the horse's forefeet, and (2) a sub- 
sequent expert witness testifying for plaintiff stated that  the method 
used by plaintiff was the one commonly used in the county. 

4. Animals § 2- injury inflicted by horse - testimony of seller - non- 
expert testimony of observations 

In a veterinarian's action to recover damages for injuries received 
when he was kicked by defendant's horse during his pregnancy exami- 
nation of the horse, the trial court correctly allowed the seller of the 
horse to testify as to what she had observed from years of experience 
"as to technique or approach to the horse" during a pregnancy exami- 
nation, the seller not being asked to give an opinion aa an expert. 

5. Rules of Civil Procedure $ 50- motion to set aside verdict 
A motion to set aside the verdict as being against the greater 

weight of the evidence is directed to the sound discretion of the pre- 
siding judge, whose ruling is not reviewable on appeal in the absence 
of abuse of discretion. 

6. Animals 3 2- injury inflicted by horse - evidence of vicious propensi- 
ties 

In a veterinarian's action to recover damages for injuries received 
when he was kicked by defendant's horse during a pregnancy examina- 
tion of the horse, the trial court properly overruled plaintiff's motion 
to set aside the verdict for defendant as being against the greater 
weight of the evidence, where the only evidence relating to the vicious 
propensity of the horse was testimony that defendant's younger 
daughter fell from the horse some four years prior to plaintiff's 
accident. 

APPEAL by plaintiff from Johnston, J., 26 January 1970 Ses- 
sion of FORSYTH Superior Court. 

Plaintiff seeks to recover damages for injuries received 
when he was kicked by defendant's horse. When the injuries 
were inflicted, the plaintiff, a veterinarian, was performing a 
pregnancy test by rectal examination of the mare. He alleges 
that the "riding horse was possessed of dangerous, vicious, mis- 
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chievous and ferocious habits, being an animal which, on oc- 
casions, displayed excitable and unmanageable habits which 
were known to the defendants to be dangerous to mankind." De- 
fendant's motions for directed verdict were overruled. The jury, 
in answer to issues to which there were no objections, found that 
defendant was the owner and keeper of the horse but that i t  
was not one "possessing a vicious propensity." Plaintiff appeals. 

White, Crzcmpler and Pfefferkorn, by Joe P. McCollum, Jr., 
for plaintiff appellant. 

Hudson, Petree, Stockton, Stockton and Robinson, by John 
M. Harrington, for defendant appellee. 

[I, 21 Plaintiff's first four assignments of error are to the ad- 
mission or exclusion of evidence. Re first contends that the 
court committed prejudicial error in striking, on motion of de- 
fendant, the following testimony : 

"Q. Now, do you have any other scars on your face left 
from this thing? 

A. The one the horse did. The one that comes down this 
way and goes across the eyebrow to right here (indicat- 
ing) ." 

At that point, there had been no evidence introduced from any 
witness that plaintiff had been kicked by a horse. Indeed, the 
plaintiff had testified "I do not remember seeing the horse till 
this day." He remembered nothing of what occurred except that 
he went to defendant's house to inquire where the horse was. 
He further testified that he did not regain consciousness for 
some nine to twelve days. This evidence was properly stricken. 
Similarly, he contends that testimony of the doctor who treated 
him should not have been stricken. Dr. de la Torre was asked 
to refer to his notes and "tell us when you first saw him and 
what you found a t  that time." The physician answered: "On 
July 6, '66, he was admitted to Forsyth Memorial Hospital by 
Doctor Starling, a general surgeon, who called me about him, 
and I saw him that day. He had been kicked by a horse, on that 
day." On motion of defendant, the last statement was stricken 
and the jury instructed not to consider it. Plaintiff contends 
the physician should be allowed to testify "upon his personal 
knowledge based on an examination of the injured party . . . as 
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to the nature and extent of the injuries, or disfigurement; . . . 
[and] the cause of the suffering allegedly endured by plaintiff." 
3 Strong, N.C. Index 2d, Medical Testimony, 3 50, pp. 683 and 
684. While we do not disagree with plaintiff as to the principle 
of law upon which he relies, we do not think i t  applicable. Obvi- 
ously, from plaintiff's own evidence, the physician could not 
have obtained from plaintiff any history of how the injuries were 
received nor was that information within his personal knowl- 
edge. This evidence was also properly stricken. 

131 The young man who assisted the plaintiff by holding the 
"lead shank" and the mare's left forefoot, a t  the direction of 
plaintiff, testified in detail with respect to the procedure used 
by plaintiff and what occurred from the time they went to the 
defendant's pasture until the plaintiff was injured. Re testified 
that he followed the plaintiff's instructions; that he was hold- 
ing the lead shank in one hand, and the mare's foot in the other ; 
that he was holding the horse's foot approximately three feet 
off the ground; that as plaintiff began his examination, the 
horse seemed slightly nervous, so he stopped for a few minutes 
and rubbed the horse's hind quarters, and the witness put the 
horse's foot down; that when he was ready they went through 
the same process, the witness getting down and holding the 
horse's foot and the lead shank; that he held the leg up as  best 
he could; that plaintiff had entered the mare with his arm when 
she lunged forward, forcing the witness back, and he could see 
her kicking the plaintiff in the head; that she had made no 
movement a t  all before she made the sudden lunge forward. The 
witness further testified that he did not recall a twitch in the 
trunk of plaintiff's car; that he had used a twitch before in 
holding a horse and knew how, but that plaintiff did not tell 
him to use a twitch; that he did not use any hobbles; that plain- 
tiff did not tell him to use hobbles. The witness was then asked, 
"Were there any precautions taken when Doctor Dixon walked 
around behind this horse?" Over plaintiff's objection witness 
was allowed to answer the question, his answer being "None 
other, Sir, than just being slow and easy." Plaintiff contends 
that the question called for a conclusion from a non-expert. We 
fail to see prejudice to plaintiff. The witness had testified to 
everything that was done and had then testified that neither 
hobbles nor twitch was used. Subsequent expert witness testi- 
fying for plaintiff testified that the method used was the one 
commonly used in Forsyth County and provided as  much re- 
straint as other methods, that a horse could not kick with both 
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feet a t  the same time with one front leg up, that holding one 
leg up is an accepted method of restraint when a rectal palpa- 
tion pregnancy test is being performed. The allowance of the 
question did not constitute prejudicial error. 

[4] Mrs. Sara Morgan testified that she had been training 
horses and teaching horseback riding for some 18 years and 
owned her business known as "Cedar Hollow Farm." She had 
sold the mare to defendant for his young daughter. She testified 
that during her years of experience she had quite often observed 
a horse being tested to determine whether it was in foal. Over 
plaintiff's objection she was allowed to testify with respect 
to what she had observed "as to technique or approach to the 
horse." Plaintiff's objection seems to be based on his contention 
that the witness was not possessed of expert qualifications on 
this subject. However, the witness was not asked to give an  
opinion as an expert. She was merely asked to testify as to what 
she had observed. This she was competent to do, and the court's 
ruling was correct. 

Plaintiff's first four assignments of error are overruled. 
The record is replete with evidence as to the nature and extent 
of plaintiff's injuries which were severe, how they were received, 
the normal procedure for performing the test which was being 
performed, the usual and acceptable procedures of restraint used, 
and the methods used on this occasion. The evidentiary rulings 
of the court did not result in prejudice to plaintiff. 

Plaintiff's next six assignments of error are directed to 
the charge of the court to the jury. We do not deem i t  necessary 
to set out the alleged errors in seriatim. Suffice it to say that 
we have carefully examined the charge, and when considered 
as a whole, we find i t  free from prejudicial error. 

[S, 81 Plaintiff further contends that the trial court erred in 
overruling his motion to set aside the verdict as being against 
the greater weight of the evidence. Plaintiff concedes that this 
motion is directed to the sound discretion of the presiding judge 
whose ruling is not reviewable on appeal in the absence of abuse 
of discretion. Frye and Sons, Inc. v. Francis, 242 N.C. 107, 86 
S.E. 2d 790 (1955). We find no abuse of discretion. On the con- 
trary, the evidence is clear that the only incident known to de- 
fendant; resulting in injury to anyone was an occasion on which 
his younger daughter fell from the horse some four years prior 
to this accident and an occasion when defendant himself fell from 
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the horse. Defendant argues that  no prejudice could have resulted 
to plaintiff even if errors were committed during the course 
of the trial for that  there was no sufficient evidence upon which 
to submit to the jury the issues of vicious propensity or knowl- 
edge thereof. We, of course, do not discuss the merits of this 
contention, because i t  is not before us. We do note, however, 
that  the record is silent as to the ground or grounds for the 
motions for directed verdict made by defendant. G.S. SA-1, Rule 
50, is  explicit in its requirement that "A motion for a directed 
verdict shall state the specific grounds therefor." See Wheeler  v. 
Den ton ,  9 N.C. App. 167, 175 S.E. 2d 769 (1970). The defend- 
ant's faillure to state the grounds for his motions was sufficient 
basis for the court's overruling them. 

In  the trial of this matter, we find 

No error. 

BRQCK and GRAHAM, JJ., concur. 

IRA ANDERSON v. MICHAEL BRUCE MANN AND CHRISTINE 
BARNWELL MANN 

No. 7019SC422 

(Filed 16 September 1970) 

1. Rules of Civil Procedure 5 50- motion for directed verdict - sufficiency 
of evidence 

On appeal from the granting of a motion for a directed verdict, 
the Court of Appeals must determine the sufficiency of plaintiff's 
evidence guided by the same principles applicable in determining the 
sufficiency of evidence to withstand the former motion for nonsuit 
under G.S. 1-183. 

2. Rules of Civil Procedure 9 50- motion for directed verdict - eonsidera- 
tion of evidence 

Upon motion for a directed verdict, all the evidence tending to 
support plaintiff's claim must be taken as  true and considered in the 
light most favorable to him, giving him the benefit of every reasonable 
inference which legitimately niay be drawn therefrom, with contra- 
dictions, conflicts and inconsistencies therein being resolved in plain- 
tiff's favor. 

3. Rules of Civil Procedure § 50- directed verdict for contributory negli- 
gence 

Defendant is entitled to a directed verdict if plaintiff's evidence, 
considered in the light most favorable to plaintiff, so clearly establishes 
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his own negligence as one of the proximate causes of his injury that 
no other reasonable inference can be drawn therefrom. 

4. Automobiles 9 83- contributory negligence of pedestrian - failure 
to yield right-of-way to vehicle 

Plaintiff's evidence disclosed that he was contributorily negligent 
as a matter of law in failing to yield the right-of-way to a vehicle 
upon the roadway while crossing the roadway a t  a point other than 
within a marked crosswalk or an unmarked crosswalk a t  an inter- 
section in violation of G.S. 20-174(a), where i t  tended to show that 
plaintiff's car stalled in the right-hand traffic lane, that plaintiff 
turned from his car and started across the road toward a store, that 
when he had taken three or four steps he was struck by defendant's 
car which approached from behind plaintiff's car, and that plaintiff's 
vision in the direction from which defendant approached was un- 
obstructed for a distance of one-half mile. 

5. Automobiles 8 46- opinion testimony as to speed - contradiction by 
physical facts 

Where plaintiff's own evidence showed that  defendant's car left 
skid marks of only 2'7 feet, opinion testimony by plaintiff's witness 
that defendant was traveling 60 miles per hour is contrary to human 
experience. 

APPEAL by plaintiff from Copeland, S.J., 2 March 1970 Ses- 
sion of RANDOLPH Superior Court. 

Plaintiff seeks to recover for personal injuries allegedly 
sustained when he was hit by a car owned by defendant Christine 
Barnwell Mann and then being driven by defendant Michael 
Bruce Mann. Plaintiff alleges that the accident occurred at 
approximately 2:30 p.m. on 18 January 1965; that plaintiff's 
car had stalled "on the right hand traffic lane being unable to 
move i t  from the hard surface portion of the highway and 
raised the hood on said motor vehicle and attempted for several 
minutes to get i t  started"; that he failed in this attempt and 
started across the highway to a store; that "as he was almost 
across the highway" he was struck by defendant Mann. He 
alleged defendants were negligent in that defendant Mann, the 
driver, negligently failed to maintain a proper lookout, negli- 
gently failed to keep control of the car, operated the car care- 
lessly and recklessly and in willful and wanton disregard of 
the rights and safety of others, drove a t  a speed greatly in excess 
of a reasonable and prudent speed, drove on the left side of the 
highway, attempted to pass plaintiff's stalled vehicle without 500 
feet unobstructed vision, attempted to pass plaintiff's vehicle 
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"against the no passing yellow lines on said highway," and failed 
to sound his horn. 

The complaint alleged and the answer of defendants ad- 
mitted that vision in the direction in which defendant Mann was 
approaching was unobstructed for 1500 feet. 

Each defendant filed separate answer. Each denied the 
allegations of negligence, averred that the accident was solely 
caused by plaintiff's negligence and pleaded plaintiff's contribu- 
tory negligence as a bar to any recovery. 

At  the end of plaintiff's evidence, defendants' motion for 
directed verdict was allowed. Plaintiff appeals. 

Ottway Burton for plaintiff appellant. 

Perry C. Henson and Thomas C. Duncan for defendant ap- 
pellees. 

The record does not reveal any motion made a t  the close of 
plaintiff's evidence. However, a t  oral argument counsel entered 
into a written stipulation, filed as a part of the record, that this 
Court consider the motion made as a motion for directed ver- 
dict. The grounds therefor are set out in the judgment, to wit, 
"that the plaintiff offered no evidence of negligence on the part 
of the defendant and, even if there were such evidence, the plain- 
tiff's evidence disclosed contributory negligence on the part of 
the plaintiff ." 
[I] On appeal from the granting of a motion for directed ver- 
dict, we must determine the sufficiency of plaintiff's evidence 
guided by the same principles applicable in determining the suf- 
ficiency of evidence to withstand the former motion for nonsuit 
under G.S. 1-183. Musgrave v .  Savings & Loan Assn., 8 N.C. 
App. 385, 174 S.E. 2d 820 (1970). 

[2] Under the established rules all the evidence tending to 
support plaintiff's claim must be taken as true and considered 
in the light most favorable to him, giving him the benefit of 
every reasonable inference which legitimately may be drawn 
therefrom, with contradictions, conflicts and inconsistencies 
therein being resolved in plaintiff's favor. Bowen u. Gardner, 
275 N.C. 363, 168 S.E. 2d 47 (1969). 

[3] If plaintiff's evidence, considered in the light most favor- 
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able to him, so clearly establishes his own negligence as one of 
the proximate causes of his injury that no other reasonable in- 
ference can be drawn therefrom, then defendant is entitled to 
a directed verdict. Bowen v. Gardner, supra. 

[4] Plaintiff's evidence tended to show that on the day of the 
accident the sun was shining, the road was clear but there was 
snow on the shoulder of the road "where the highway people had 
pushed it off" "half knee deep." As plaintiff was proceeding 
down the highway driving his 1952 Buick, the car cut off and 
"came to a halt" right in front of Stradler's store. It  was "over 
on the right hand side over as far  as, next to the snow as you 
could get" still on the hard surface. The width of the hard sur- 
faced portion a t  that point was approximately 24 feet. Looking 
back in the direction from which plaintiff had come, the road 
was level and one could see about half a mile. At that time 
a t  that point on the road there was a double yellow line surround- 
ing a white broken line and the posted speed limit was 45 miles 
per hour. Plaintiff got out, raised the hood on his left side of 
the car, and put his hand over the carburetor to try to get the 
car started. His son, seated in the car, was to mash the starter. 
This did not work and plaintiff testified: "I said I will walk 
over to the store and get a bottle of gas and we will pour 
some gas in the carburetor to see if it will crank. As to whether 
I started walking across to the store, I turned around and when 
I turned around that is all I ever remember. When I turned 
around, I turned around in the direction of the store, faced the 
store." 

On cross-examination plaintiff testified "I never saw the 
car that hit me. As to you understanding that I said I turned 
around from the side of the car to walk across the road to get 
gas, I told my oldest boy, I said, 'I will go over there and get a 
bottle of gas and pour it in the carburetor.' I never did get 
started to get the gas. I turned around to speak to him and that 
was the last thing I remember.'' 

Plaintiff's son testified that he was a passenger in his 
father's car in the front seat. There was no other passenger. 
When the car stalled, his father got out and raised the hood on 
the left side and tried to start it. He told his son that he was 
going to Stradler's store and get a bottle of gas. "He started 
over. He got far  enough for the fenders of the car if you are 
out in the street that the defendant's car on the left side picked 
him up." "It picked him up and he slid his wheels 27 feet before 
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he ever got stopped." The witness first saw the defendant's car 
when i t  was about 300 feet behind them. He watched i t  through 
the rear view mirror until the driver pulled over in the left hand 
side of the road. "I did not see him when he came back into view 
there on the left hand side until after he had done hit my father 
because we didn't have no side mirror on the car." In the opinion 
of the witness defendant was operating his automobile a t  a speed 
of 60 miles per hour. 

On cross-examination, he testified that he stepped off the 
skid marks and they were 27 feet in length and angled a little 
bit over toward the driveway to the store on the left hand side 
of the road. Plaintiff had taken three or four steps. "I didn't 
see the car hit my father. I saw the car after i t  had hit my 
father." Plaintiff was knocked forward some distance and came 
to rest in "that left hand lane over there with his head toward 
the edge of the road and his feet toward back to the center of 
the road, more or less straight across the road." The defendant 
told the witness that he didn't see the plaintiff. 

"Every pedestrian crossing a roadway a t  any point other 
than within a marked crosswalk or within an unmarked 
crosswalk a t  an intersection shall yield the right of way to 
all vehicles upon the roadway." G.S. 20-174 (a).  

The uncontradicted evidence is that the plaintiff's vision in 
the direction from which defendant was approaching was un- 
obstructed for a distance of one-half mile. Plaintiff's son testi- 
fied that he watched defendant's car approaching from a dis- 
tance of 300 feet. Plaintiff himself testified that he turned from 
the car and faced the direction of the store. From his own evi- 
dence he had every opportunity to see the approaching vehicle 
and yield the right-of-way as it was his duty to do. 

[4, 51 We do not concede that the uncontradicted evidence 
tends to show that defendant was traveling 60 miles per hour in 
a 45 mile-per-hour zone. On the contrary, we are of the opinion 
that in the light of plaintiff's own evidence that defendant's 
car left 27 feet of skid marks, the suggestion that he was travel- 
ing a t  a speed of 60 miles per hour is contrary to human experi- 
ence. See Tysinger v. Dairy Products, 225 N.C. 717, 36 S.E. 2d 
246 (1945), and Bwgess v. Mattox, 260 N.C. 305, 132 S.E. 2d 
577 (1963). However, even should we concede that defendant 
was exceeding the speed limit and should have seen the plain- 
tiff, a reading of plaintiff's evidence leads to the conclusion, as 
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a matter of law, that his own negligent conduct contributed to his 
injury. 

The judgment of the trial tribunal is 
Affirmed. 

BROCK and GRAHAM, JJ., concur. 

STATE O F  NORTH CAROLINA v. FRANK K. GRIGGS 

No. 7018SC549 

(Filed 16 September 1970) 

Criminal Law 9 76- inculpatory in-custody statements - admission in 
evidence without voir dire hearing 

In this prosecution for felonious assault and attempted armed 
robbery, the trial court erred in the admission, over defendant's objec- 
tion, of evidence of in-custody statements made by defendant which 
placed him near the crime scene and a t  the place where the victim first 
encountered his assailant and showed that defendant was using an 
alias name on the night in question because he was being sought for 
another crime, where the court conducted no voir dire examination 
to determine the voluntariness of defendant's statements, since the 
statements, although not a confession, tended to be inculpatory. 

On cert iorar i  to review judgment of Gywn, J., 11 August 
1969 Session, GUILFORD Superior Court. 

Because of the delay of the court reporter in furnishing to 
counsel a transcript of the trial proceedings, and counsel's con- 
sequent inability to timely docket the record in this Court, we 
allowed cert iorar i  to perfect a late appeal. 

Defendant was charged in two bills of indictment with 
felonious assault and attempted armed robbery. Defendant en- 
tered pleas of not guilty to each charge. From a verdict of guilty 
of felonious assault and attempted armed robbery, defendant 
appeals. 

The State's evidence tended to show that, on the night of 
11 February 1969, the prosecuting witness, Mr. William R. 
Gunz, entered the Rathskeller Restaurant in the City of Greens- 
boro, sat a t  a table and talked with the defendant, who was 
theretofore a stranger to him, for about two hours, and left. As 
he was starting his automobile, the defendant entered the front 
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seat, pointed a pistol a t  Mr. Gunz, announced that "This is a 
stick-up," and shot Mr. Gunz in the face. The State's evidence 
further tended to show that, shortly after the alleged shooting, 
the defendant was accosted by Officer W. J. Kisby of the Greens- 
boro Police Department. The defendant took the officer's service 
revolver a t  gunpoint, but was shortly thereafter captured by 
Officer Kisby. The customer register of the Rathskeller, for the 
night in question, included the name of Jerry Lee Shaw. 

Attorney General Morgan, by  Staff Attorney Walker, for 
the State. 

Alston, Pell, Pell & Weston, b y  E. L. Alston, Jr., for defend- 
ant appellant. 

At the close of the State's evidence, the defendant moved 
for judgment of nonsuit, which motion was denied. The State 
was then permitted to re-open its case, and Officer H. D. Blue 
of the Greensboro Police Department testified as to conversation 
between himself and the defendant, while the defendant was in  
custody, quoted as follows : 

"I did not know this defendant prior to seeing him in 
connection with this case. The name Jerry Lee Shaw is the 
name he gave us when he was arrested by the officer on the 
12th. He did not tell me that was his name. That just came 
to me through some of the other police officers. 

Q. All right, sir. Sometime later did you receive a 
phone caI1 from the defendant? 

A. Yes, sir. 

Q. When and under what circumstances was that? 

A. That was after he had been arrested in the Gunz 
case. One evening I went home after work and I received a 
call from the defendant, he was still in the County jail. He 
told me that his real name was Frank Griggs. MOTION 
TO STRIKE. MOTION OVERRULED. EXCEPTION. DEFENDANT'S 
EXCEPTION NO. 3. 

,That he had seen his brother's name in the cell where 
he was locked up written on the wall. He got to thinking 
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about it and wanted to tell me his real name. He also wanted 
to tell me that he was wanted here in Greensboro under 
the name of Frank Griggs. MOTION TO STRIKE. MOTION DE- 
NIED. EXCEPTION. DEFENDANT'S EXCEPTION NO. 4. 

When he called me he identified himself to me. I had 
had conversations with him before, and recognized his voice. 
I talked to him again the next morning, but this was all the 
conversation was about that night on the telephone. 

CROSS EXAMINATION (By Mr. Alston) 

The defendant told me that he did not shoot anybody or 
attempt to rob anybody in the early morning hours of Feb- 
ruary 12, 1969. He did not tell me that he didn't remember 
leaving the Rathskeller. He did not tell me that he had a bus 
ticket back to Winston-Salem and was trying to get to the 
bus station from the Rathskeller. 
REDIRECT EXAMINATION (By Mr. Clark) 

I first talked with the defendant around 11 :00 a.m. on 
the 12th of February. Before talking to him I advised him 
of his constitutional rights. I advised him he did not have 
to make any statement to me, that anything he said could be 
used in court against him, that before answering any ques- 
tions, that if he could not afford an attorney one would be 
appointed for him and he could wait until his appointed 
attorney was present before answering questions. I asked 
him if he understood these rights and he said he did. He 
said he would make a statement to me. 

Q.  And, do you recall what he said at  that time? OB- 
JECTION. OBJECTION OVERRULED. EXCEPTION. DEFENDANT'S 
EXCEPTION NO. 5. 

He stated that he came to Greensboro on the 11th from 
Winston-Salem by way of bus, and after arriving he went to 
the Greensboro Coffee Shop and had a couple of beers. The 
Greensboro Coffee Shop is a t  the intersection of Washington 
and Greene Streets. After leaving there he stopped at one 
other place and had one other beer. After leaving the second 
place he was walking around waiting on a bus to go back 
to Winston-Salem. He said he worked for Thomasville 
Furniture Company. 

Q. What did he say about taking Mr. Kisby's gun? 
OBJECTION. OBJECTION OVERRULED. EXCEPTION. DEFEND- 
ANT'S EXCEPTION NO. 6. 
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A. What I asked him about this charge he told me 
that he didn't do anything like that, that the police officer 
was crazy. 

On this particular date he denied being a t  the Rath- 
skeller. On the 17th I confronted him with a register we 
had from the Rathskeller. OBJECTION. OBJECTION OVER- 
RULED. EXCEPTION. DEFENDANT'S EXCEPTION NO. 7. 

He stated: 'Well, I could have been down there.' Mo- 
TION TO STRIKE. &$OTION OVERRULED. EXCEPTION. DEFEND- 
ANT'S EXCEPTION NO. 8. 

&. On the 12th when he disrobed, what statement did 
he make about the abrasions and scratches on his body? 
OBJECTION. OBJECTION OVERRULED. EXCEPTION. DEFEND- 
ANT'S EXCEPTION NO. 9. 

A. Me told me that a board fell on him a t  work. He did 
not state how long ago that had been or make any other 
statements about it a t  all. 

$. When you talked to him about his name being 
Griggs, did you ask him why he was using the name 
'Shaw?' OBJECTION. ~ B J E C T I O N  OVERRULED. EXCEPTION. DE- 
FENDANT'S EXCEPTION NO. 10. 

A. He told me he was wanted here in Greensboro on a 
felonious larceny charge and that's the reason he was using 
another name. MOTION To STRIKE. R/ICDTION OVERRULED. E X -  
CEPTION. DEFENDANT'S EXCEPTION NO. 11. 

Q. What, if anything, did he later say to you about 
being a t  the Rathskeller? OBJECTION. OBJECTION OVERRULED. 
EXCEPTION. DEFENDANT'S EXCEPTION NO. 12. 

A. P don't recall him making any statement other than 
the fact he could have been down on that night. I went 
over State's Exhibit 1 with him, the register book, and 
showed him where his name was written in the log book on 
page 3 circled in red. 

Q. And in response to that he said he may have been 
a t  the Rathskeller ? OBJECTION. 

COURT: That's leading but the Court allows the leading 
character in the Court's discretion. 

A. Yes. EXCEPTION. DEFENDANT'S EXCEPTION NO. 13." 
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Timely objections and exceptions to this testimony were 
made by counsel. The record discloses that this testimony was 
admitted without a voir dire examination to determine the volun- 
tariness of the statements of the defendant. 

The statements placed defendant, on the night in question, 
in Greensboro, near the scene of the alleged crime, and a t  the 
very place where Mr. Gunz first encountered his assailant. They 
further showed that his reason for using the alias of Shaw was 
that he was being sought in Greensboro for another crime. 

The statements, while not technically a "confession," inas- 
much as defendant did not admit guilt, nevertheless tended to 
be inculpatory. Defendant contends, and we agree, that their 
admission without a determination that they were voluntarily 
given constituted prejudicial error. 

New Trial. 

MORRIS and GRAHAM, JJ., concur. 

PEGGY L. REDDING v. F. W. WOOLWORTH COMPANY 

No. 7021SC398 

(Filed 16 September 1970) 

1. Negligence §§ 5.1, 57- injury to invitee -liability of proprietor - 
sufficiency of evidence of negligence 

Plaintiff invitee who was injured in defendant's store when she 
was forced to jerk her head violently to one side in order to escape 
an object that flew past her ear, is held to have made out a prima 
facie case of defendant's actionable negligence, where plaintiff's evi- 
dence was to the effect that (1) she entered the store with her child 
in order to buy a toy, (2) she was struck on the neck by a wooden 
object that resembled a part  of a planter being assembled nearby by 
one of the defendant's employees, (3) someone, possibly the employee, 
retrieved the object and returned it to the place of assembly, and 
(4) the same or a similar object with an extended screw or nail flew 
past the plaintiff's ear, causing her to move her head violently. 

2. Negligence 3s 5.1, 53- liability of store proprietor to invitee - standard 
of care 

A store proprietor owes to his business invitees the duty to keep 
in reasonably safe condition the areas of the store where customers 
are expected to go so as not unnecessarily to expose customers to 
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danger, and to warn of unsafe conditions of which the proprietor was 
charged with knowledge. 

3. Negligence 8 5.1- duty and standard of care of store proprietor- 
questions of law 

The duty and standard of care of a store proprietor are matters 
of law to be explained by the court to the jury; they are not matters 
which plaintiff is required to prove. 

4. Negligence 8 20- negligence as legal result of certain facts 
Negligence is not a fact in itself, but rather i t  is the legal result 

of certain facts. 

5. Negligence § 29- proof of negligence 
Negligence is a conclusion of law; plaintiff need not directly 

prove negligence, but must prove facts from which the jury would be 
warranted in inferring it. 

6. Negligence 8 29- proof of negligence 
Facts which are relied upon to raise an inference of negligence 

must establish the probability thereof and not a mere conjecture or 
surmise. 

APPEAL by plaintiff from Exzcm, J., 9 March 1970 Session, 
FORSYTH Superior Court. 

Plaintiff seeks to recover damages for injuries allegedly 
inflicted by negligence of defendant's employee. Plaintiff's evi- 
dence taken in the light most favorable to her tended to show 
the following: On 4 November 1966, plaintiff entered defend- 
ant's store with her small child to buy him a toy. She had placed 
the child aboard a hobby horse ride a t  the front of the store and 
was waiting for him when she was struck on the neck by a 
wooden object. She stated that i t  resembled a part of a planter 
which was being assembled a t  a nearby checkout counter by de- 
fendant's employee, Arnold. A man, possibly Arnold, retrieved 
the object and returned i t  to the assembly point; whereupon i t  
or another similar object with a nail or screw extending from 
i t  flew past plaintiff's ear, causing her to jerk her head violently 
to one side. 

Plaintiff's evidence further tended to show the following: 
The violent jerking of her head caused a cervical sprain, aggra- 
vating a pre-existing degenerative disc disease and degenera- 
tive osteo-arthritis. Since that time she has experienced pain, 
numbness, headaches, nausea, muscular weakness, and a partial 
loss in range of motion of her head and neck. She has incurred 
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considerable medical expenses and has suffered a loss of earning 
capacity. 

At the close of plaintiff's evidence, the trial court granted 
defendant's motion for a directed verdict. Plaintiff appealed to 
this Court. 

Wilson, Morrow & Boyles, by  John F. Morrow for plaintiff. 

Deal, Hutchins & Minor by  Fred S. Hutchins, Jr., for de- 
f endant. 

[I] The sole question presented is whether plaintiff's evidence 
was sufficient to require submission of the case to the jury. 
Defendant appellee contends that plaintiff faiIed to make out a 
prima facie case of actionable negligence in that she failed to 
show (1) any duty or standard of care or any specific acts upon 
which the jury could predicate a finding of negligence, or plain- 
tiff's status in relation to the store; (2) failed to show that any 
action of Mr. Arnold was the cause of her injury, and (3) assum- 
ing Mr. Arnold's conduct to have caused her injury, failed to 
show that i t  was reasonably foreseeable, i.e., that his conduct 
proximately caused her injuries. 

[2, 31 The plaintiff's status in relation to the store was shown. 
She was a business invitee. The duty owed her by defendant was 
to keep in reasonably safe condition the areas of the store where 
customers are expected to go so as not unnecessarily to expose 
customers to danger, and to warn of unsafe conditions of which 
the defendant was charged with knowledge. Gaskill v. A. and P. 
Tea Co., 6 N.C. App. 690, 171 S.E. 2d 95. Duty and standard of 
care are matters of law to be explained by the Court to the jury; 
they are not matters which plaintiff is required to prove. Given 
the relationship between the parties, the duty and the standard 
of care are implied by law. 

14, 51 Our Supreme Court has said that negligence is not a fact 
in itself, but rather, is the legal result of certain facts. Skipper 
v. Cheatham, 249 N.C. 706, 107 S.E. 2d 625 (1959). Negligence 
is a conclusion of law; plaintiff need not directly prove negli- 
gence, b11t must prove facts from which the jury would be war- 
ranted in inferring it. 

It is neither alleged nor proved that Arnold's actual manner 
of assembling the planter was negligent. Nor does the evidence 
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disclose the size of the planter, the complexity of its construc- 
tion, the tension to which its part were subject during assembly, 
whether i t  was customary to assemble merchandise in the pub- 
lic part of the store, or any other circumstances indicating that 
i t  was negligent to assemble this particular planter a t  the par- 
ticular time and place in question. Thus, the question reduces 
itself to whether the jury could properly infer negligence from 
the bare fact that Arnold assembled a planter in an area of the 
store frequented by customers. 

161 This aspect of the case is within the rule that facts which 
are relied upon to raise an inference of negligence must estab- 
lish the probability thereof, and not a mere conjecture or sur- 
mise. Ashe v. Acme Bzcildem, Inc., 267 N.C. 384, I48 S.E. 2d 
244 (1966). However, the jury would be justified in inferring 
negligence if i t  found that Arnold continued to assemble the 
planter with knowledge that the part had once flown off and 
struck the plaintiff. 

Defendant also contends that the evidence fails to connect 
the object which struck plaintiff with Mr. Arnold. However, 
plaintiff testified that the object appeared to be a part of the 
planter. From this the jury could infer that a part flew loose 
a second time from the planter which Arnold was assembling, 
without plaintiff or anyone else having observed its actual 
flight. 

Defendant further contends that the injuries suffered by 
Mrs. Redding were not foreseeable. 

"Foreseeability is an essential element of proximate 
cause. This does not mean that the defendant must have 
foreseen the injury in the exact form in which i t  occurred, 
but that, in the exercise of reasonable care, the defendant 
might have foreseen that some injury would result from his 
act or omission or that consequences of a generally injuri- 
ous nature might have been expected." Williams v. Boulerice, 
268 N.C. 62, 68, 149 S.E. 2d 590, 594 (1966). 

"The general rule is that if the defendant's act would 
not have resulted in any injury to an ordinary person, he 
is not liable for its harmful consequences to one of peculiar 
susceptibility, except insofar as he was on notice of the 
existence of such susceptibility, but if his misconduct 
amounted to a breach of duty to a person of ordinary sus- 
ceptibility, he is liable for all damages suffered by plain- 
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tiff notwithstanding the fact that these damages were 
unusually extensive because of peculiar susceptibility." Lock- 
wood  v. McCaskill, 262 N.C. 663,138 S.E. 2d 541 (1964). 

"A tort-feasor is liable to the injured party for all of 
the consequences which are the natural and direct result of 
his conduct although he was not able to have anticipated the 
peculiar consequences that did ensue." Lockwood v. Mc- 
Caskill, supra. 

The part, or a part, having once flown loose from the 
planter, i t  was clearly foreseeable by defendant that i t  might do 
so again; and clearly i t  was foreseeable by defendant that some 
injury to an ordinary person was probable from a flying object, 
and particularly one which had a nail or a screw extending 
from it. 

Reversed. 

MORRIS and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. LARRY HILL, ALIAS 
LAWRENCE STEPHEN HILL 

No. 7018SC461 

(Filed 16 September 1970) 

1. Robbery 8 4- armed robbery - sufficiency of evidence 
There was ample evidence to require submission of the case to the 

jury in this armed robbery prosecution where the State's witness posi- 
tively identified defendant as one of the persons who robbed him. 

2. Robbery § 5- instructions -informing jury that armed robbery carries 
greater punishment than common law robbery 

In this armed robbery prosecution, i t  was not prejudicial error 
for the judge to inform the jury that armed robbery carries a greater 
punishment than common law robbery. 

3. Robbery 8 5- common law robbery - instructions 
The trial court's instructions on common law robbery were ade- 

quate when the charge is viewed as a whole. 

APPEAL by defendant from Gambill, J., 30 March 1970 
Criminal Session of Superior Court held in GUILFORD County. 
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Defendant was tried upon a bill of indictment charging him 
with armed robbery of Eddie Walker, Jr. (Walker), who at that 
time was the manager and in charge of the service station oper- 
ated as Kayo Oil Company. Upon the call of the case for trial, 
the defendant pleaded not guilty and trial was by jury. 

The evidence for the State tended to show that the defendant 
had been employed by Walker to work a t  the Kayo Oil Company, 
a filling station business in Greensboro. The defendant had 
worked there and was robbed the first night he worked. After 
that the defendant did not return to work. Walker testified that 
about 4:30 a.m. on 15 February 1970, business was slack and 
he, Walker, who was on duty, was in his car doing something to 
his stereo. At that time an unidentified man approached and 
asked for a gas can. Walker directed him to another service 
station and about thirty minutes later, he reappeared. About this 
time the defendant, with a mask across his mouth and a pistol 
i n  his hand, approached and directed Walker to go into the 
service station. The pistol was a .32 or 3 8  revolver. Walker 
recognized the defendant by seeing part of his features, as well 
a s  by his voice. The defendant went to the side of the desk in the 
service station where the key to the money drawer was kept, 
got the key, and gave i t  to Walker. As directed by the defendant, 
Walker used the key and opened the drawer. The unidentified 
man then proceeded to get the money out of the drawer. De- 
fendant then told Walker to take the money out of his pockets, 
which he did. Defendant next directed Walker's attention to a 
safe in the floor which was concealed as a drain and asked him 
what that was. When Walker told him he did not know, the de- 
fendant informed him that he was the manager and that he 
did know that i t  was a safe. Defendant then cocked the gun and 
informed Walker that if he did not open the safe, he was going 
to "mess him up." Walker told defendant that the combination 
to the sa-fe was in the wallet they had taken from him. After 
getting the combination, Walker opened the safe, threw the 
money out, and the unidentified man picked i t  up. Then the 
defendant kicked Walker in the back and said to the unidenti- 
fied man, "Let's mess him up." The unidentified man said, "No, 
we'll get in  trouble." The defendant told Walker to get in his 
(Walker's) car; the unidentified man got in front with Walker, 
and defendant got in the rear. They directed him to drive some 
distance in town before telling him to stop near Bell's Florist 
on Market Street where they got out and left. They took $370 
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of the money belonging to the business and $20 belonging to 
Walker. 

The defendant offered no evidence. The jury returned a ver- 
dict finding the defendant guilty of armed robbery. From a 
judgment of imprisonment for not less than ten nor more than 
fifteen years, the defendant appealed to the Court of Appeals. 

Attorney General Morgan, Staff Attorney League, and Wil- 
liam Lewis Sauls for the State. 

Assistant Public Defender of the Eighteenth Judicial Dis- 
trict Robert D. Douglas IZI, for defendant appellant. 

[I] Defendant assigns as error the overruling of his motion 
for judgment of nonsuit. The witness for the State positively 
identified the defendant as one of the two persons who robbed 
him with a .32 or .38 pistol. There was ample evidence to re- 
quire submission of the case to the jury. 

121 Defendant assigns as error two statements made by the 
trial judge in the charge to the jury that armed robbery carries 
with i t  greater punishment than common law robbery. In doing 
so, the judge was attempting to distinguish the differences be- 
tween armed robbery and common law robbery. These statements 
by the judge did not point out the exact amount of punishment 
for either offense. While i t  is ordinarily error in nomapita1 cases 
for the trial judge to inform the jury as to punishment, such in- 
formation by the judge does not always constitute prejudicial 
error. 

In  the case of State v. Rhodes, 275 N.C. 584, 169 S.E. 2d 
846 (1969), i t  is said : 

"It does not follow, however, that instructions disclosing the 
punishment authorized by statute will always constitute 
prejudicial error. The propriety and effect of such an in- 
struction must be considered 'in the light of the circum- 
stances of the trial, as, for example, where i t  is made in re- 
sponse to remarks of counsel on the subject made in the 
presence of the jury.' * * *" 
In the case of State v. Howard, 222 N.C. 291, 22 S.E. 2d 917 

(1942), the Court heId : 
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"The rule prevails that in order to overthrow the verdict 
and judgment it must be made to appear not only that the 
action of the trial judge complained of was erroneous, but 
that it was 'material and prejudicial, amounting to a denial 
of some substantial right.' * * *" 
We hold that in this case it was not prejudicial error for 

the judge to inform the jury that armed robbery carries a 
greater punishment than common law robbery. 

[3] Defendant contends that the trial judge did not adequately 
define common law robbery. When the charge is viewed as a 
whole, we are of the opinion and so hold that the charge as to  
common law robbery was adequate. 

We have carefully examined all of the defendant's assign- 
ments of error, and no prejudicial error is made to appear. 

In the trial we find no error. 

No Error. 

PARKER and HEDRICK, JJ., concur. 

I N  THE MATTER OF: THE CUSTODY O F  ROBERT REGINALD 
ROSE, ELVIN HENRY ROSE AND ALEXANDER ROSE 

No. 7019SC417 

(Filed 16 September 1970) 

I. Habeas Corpus 8 3- order awarding custody of children- sufficiency 
of evidence 

In  a habeas corpus proceeding instituted by the mother to deter- 
mine the custody of the children, there was plenary evidence to sup- 
port the court's findings and conclusion that the mother was a f i t  and 
proper person to have custody of the children and that  i t  would be 
in their best interest to have custody vested in her. 

2. Habeas Corpus § 3- order awarding "permanent" custody of children 
A father could not complain of an order which awarded "perma- 

nent" custody of the children to the mother, since court decrees in 
child custody and support matters are not permanent in character but 
may be modified by the court in the future if subsequent events and 
the welfare of the children so require. G.S. 50-13.7(a). 

J 
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3. Appeal and Error $ 45- the brief -abandonment of exceptions 
Exceptions and assignments of error not brought forward and 

argued in appellant's brief are deemed abandoned. Rule of Practice in 
the Court of Appeals No. 28. 

APPEAL by Alfred Reginald Rose from Kivett, J., 10 April 
1970 Session of RANDOLPH County Superior Court. 

This appeal is from an order awarding custody of three 
infant children to their mother, Olivia Ulloa Rose. The children 
are: Robert Reginald Rose, born 29 June 1964; Elvin Henry 
Rose, born 23 November 1966 ; and Alexander Rose, born 2 Jan- 
uary 1968. The order was entered after a lengthy hearing on 
consolidated applications for writs of habeas corpus, one filed 
by the mother on 18 June 1969, and the other filed on 21 Novem- 
ber 1969 by the children's father, Alfred Reginald Rose. 

The court's order, entered 10 April 1970, makes extensive 
findings of fact and orders that Olivia Ulloa Rose be awarded 
the "permanent care, custody and tuition" of the children, sub- 
ject to certain recited restrictions and conditions. It further 
orders that the father shall have the right to have the children 
visit with him from 10 July to 22 August each summer and 
every other weekend from Friday a t  7:00 p.m. until Sunday 
a.m. The father appealed. 

Walker, Bell & Ogbwrn by John N. Ogburn, Jr., for ap- 
pellant. 

Hugh R. Anderson and William W. Ivey, for defendant ap- 
pellee. 

[I] Through his first assignment of error appellant contends 
that the court abused its discretion in granting custody of the 
children to the mother. This assignment of error is overruled. 
There is plenary evidence to support the court's findings which 
support its conclusion that the mother is a fi t  and proper per- 
son to have custody of the children and that i t  would in their 
best interest that custody be vested in her. 

Much of the evidence presented a t  the hearing indicates 
that the father's conduct with respect to the children was any- 
thing but exemplary. On 3 April 1969 the father and a cousin, 
a professional bail bondsman from Asheboro, took the children 
from their home in California and brought them to North Caro- 
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lina without the mother's knowledge and consent. At that time 
the mother and father were living together and the mother 
was supporting the children and partially supporting the father 
who was recovering from a back operation. At no time was the 
mother notified of the whereabouts of the children or of their 
health and well-being. When she came to Asheboro in June of 
1969 in search of the children, the same cousin who assisted in  
bringing the children to North Carolina had her arrested for 
trespassing. The record does not show that she was prosecuted. 
The mother was frustrated in her attempt to have her applica- 
tion for habeas corpus served, although the father was living 
and working in Randolph County. An inference arises from the 
evidence that the father and his bondsman cousin knew that the 
sheriff had papers which he was attempting to serve on the 
father. Despite her exhaustive efforts, the mother was unable 
to see her children from 3 April 1969 until the matter came on 
for hearing over a year later-and then only for a short period 
in  the office of the father's attorney, with the father, the bonds- 
man cousin, and another cousin of the father standing just out- 
side the door. The children, who had been devoted to their mother 
before they were taken from her custody, kicked her when they 
saw her for the first time in over a year and told her to " [glet 
out of here. We don't want you." This was in the presence of 
the father who stood idly by and did not remonstrate with the 
children concerning their conduct toward the mother. The father 
denied that he had done anything to alienate the children toward 
their mother during the year they had been under his exclusive 
care. The record strongly suggests the contrary. Fortunately, 
after only a few brief moments with their mother, the hostility 
of the children toward her disappeared. The evidence would have 
supported a finding that the father violated a California court 
order in removing the children from that State. 

[2] Appellant's second assignment of error is based on an ex- 
ception to the language of the order which provides that the 
mother shall have the "permanent" care, custody and tuition of 
the children. His argument is that the court exceeded its juris- 
diction by awarding "permanent" custody. It is elementary that 
court decrees in child custody and support matters are not per- 
manent in character and may be modified by the court in the 
future if subsequent events and the welfare of the child require. 
G.S. 50-13.7 (a) ; Shepherd v. Shepherd, 273 N.C. 71, 159 S.E. 2d 
357; Hardee v. Mitchell, 230 N.C. 40, 51 S.E. 2d 884; I n  re 
Bowen, 7 N.C. App. 236, 172 S.E. 2d 62. The appellee concedes 
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the rule. The order itself does not contemplate that the question 
of custody is being irrevocably determined. The fact that the 
word "permanent" is used in the order in no way changes its 
legal effect. This assignment of error is also overruled. 

631 Other exceptions and assignments of error appear in the 
record. However, they are not brought forward and argued in 
appellant's brief and are therefore deemed abandoned. Rule 28, 
Rules of Practice in the Court of Appeals of North Carolina. 

Affirmed. 

BROCK and MORRIS, JJ., concur. 

CARL ROBBINS v. EWELL DAVID BOWMAN 

No. 7019SC444 

(Filed 16 September 1970) 

1. Pleadings 5 1; Sundays and Holidays- filing of complaint - extension 
of time - Labor Day 

Clerk of court properly extended time to file complaint to 2 Sep- 
tember 1969 where the statutory 20-day limitation for extension of 
time would have fallen on Labor Day, 1 September 1969. G.S. 1-121, 
G.S. 1-593, G.S. 103-4. 

2. Evidence 5 3- judicial notice - dates 
The Court of Appeals takes judicial notice that  1 September 1969 

was the first Monday in September. 

3. Pleadings 5 1- filing of complaint - extension of time - statement 
of purpose of action 

Application for extension of time to file complaint must clearly 
state the purpose of the action as  well as  i ts  nature. G.S. 1-121. 

4. Process 8 7- service on resident defendants who are outside the 
State - allegations of fraud 

Purported service of process on North Carolina resident defendant 
who was outside the State was void where neither the affidavit nor 
the complaint contained allegations that  the defendant departed from 
the State with intent to defraud his creditors or to avoid the service 
of summons. G.S. 1-98.2, G.S. 1-98.4. 

APPEAL by plaintiff from Copeland, S.J., 2 March 1970 
Civil Session of Superior Court held in RANDOLPH County. 
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Defendant moved to dismiss and for summary judgment 
pursuant to Rule 12 and Rule 56 of the Rules of Civil Procedure. 
The trial court allowed the motion, and plaintiff excepted and 
appealed to the Court of Appeals. 

Clarence C .  B o y a n  f o r  plaintiff appellant. 

Smith & Casper  by  Charlie B. Casper  for de fendan t  appellee. 

[I] Summons in this case was issued on 12 August 1969. On the 
same date the Clerk of Superior Court of Randolph County, 
pursuant to G.S. 1-121 (which was applicable a t  that time but 
was re,pealed effective 1 January 1970), issued an order extend- 
ing the time for filing compIaint to the 2nd day of September 
1969. Plaintiff contends that the trial court committed error in 
hoIding that the order purporting to extend the time for filing 
complaint to 2 September 1969 was contrary to the provisions of 
G.S. 1-121. The pertinent part of the statute reads: 

" (P)  rovided, that the clerk may at the time of the issuance 
of summons on application of plaintiff by written order 
extend the time for filing complaint to a day certain not to 
exceed twenty (20) days, and a copy of such order shall be 
delivered to the defendant, or defendants, a t  the time of 
the service of summons in lieu of a copy of the complaint: 
Provided further, said application and order shall state the 
nature and purpose of the suit." 

[2] We take judicial notice that 1 September 1969 was the first 
Monday in September. The statute, G.S. 103-4, declares that the 
first Monday in September is Labor Day and that i t  is a public 
holiday. When the extension order was signed, the statute, G.S. 
1-593, read as follows : 

"The time within which an act is to be done, as provided by 
law, shall be computed by excluding the first and including 
the last day. If the Iast day is Sunday or a legal holiday, 
it must be excluded." 

Nothing else appearing, i t  was not improper for the clerk to ex- 
tend the time for filing the complaint under these circumstances 
to 2 September 1969. 

[3] The above-quoted portion of the statute, G.S. 1-121, re- 
quired that the application for the extension order and the order 
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"shall state the nature and purpose of the suit." The order of 
extension is defective and insufficient in that i t  neither states 
the nature nor the purpose of the action as required by the 
statute. The application for the order recites that "the nature 
and purpose of this action are as follows: For the property dam- 
age of Carl Robbins due to the negligence of Ewe11 David Bow- 
man as  a result of an automobile collision on State Road #I919 
in Randolph County, North Carolina, on August 13, 1966." The 
nature of the action is stated in this application, but the purpose 
is not clearly stated. There is no doubt but that the purpose of the 
action was for the recovery of damages, but the application does 
not state that i t  is for the recovery of damages, and the statute 
specifically required that the purpose be stated in the applica- 
tion. 

[4] Plaintiff also contends that the trial judge committed error 
in finding and concluding as a matter of law: 

'"(That the affidavit of the plaintiff dated November 7, 
1969, and filed December 9, 1969, does not comply with the 
provisions of Sections 1-98.2 and 1-98.4 of the General 
Statutes of North Carolina and that the order of the Clerk 
of the Superior Court of Randolph County dated the 9th 
day of December, 1969, and the purported Alias and Pluries 
Summons for Relief directed to the Sheriff of Patrick 
County, Virginia, for service upon the defendant was con- 
trary to the provisions of law and of no effect; * * * that 
there is no genuine issue as to any material fact and that 
the motion of the defendant to dismiss and for summary 
judgment should be granted on the ground that the plain- 
tiff's claim is barred as a matter of law by the three-year 
statute of limitations and that there has been no valid serv- 
ice of process upon the defendant * * *." 
G.S. 1-98.2 ( 6 )  reads : 

"Service of process by publication or service of process out- 
side the State may be had in the following kinds of actions 
and special proceedings : 

( 6 )  Where the defendant, a resident of this State, has de- 
parted therefrom or keeps himself concealed therein with 
intent to defraud his creditors or to avoid the service of 
summons." 
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This statute means that service of process personally on a 
defendant outside the State may be had in any case where the 
defendant, a resident of this State, has departed therefrom wi th  
intent  t o  defraud his creditors or to avoid the service o f  sum- 
mons. 

G.S. 1-98.4 requires, among other things, that to secure an  
order for service of process outside the State, the verified plead- 
ings or affidavit must state the action is one of those specified 
in G.S. 1-98.2. 

In  the complaint in this case i t  is alleged that the defendant 
is a resident of Randolph County. The affidavit upon which the 
order to obtain personal service outside the State is based is to 
the effect that summons has been returned by the Sheriffs of 
Randolph and Rockingham Counties, that the defendant was "not 
found"; that after diligent search and inquiry, the defendant 
cannot be found within the State; that defendant is a necessary 
party to this action of the plaintiff for damages to plaintiff's 
automobile as a result of an automobile collision on 13 August 
1966 caused by defendant's negligence; that plaintiff is entitled 
to an order for service of process outside the State under the 
provisions of G.S. 1-98.2; and that the defendant is a resident 
of this  State and has departed therefrom. In neither the affi- 
davit nor the complaint is i t  alleged that the defendant has 
departed from the State with intent to defraud his creditors or to 
avoid the service of summons. Therefore, the statutes permitting 
service of process outside the State have not been complied with. 
Absent such compliance, the purported service of process outside 
the State is void. Harrison v.  Hanvey, 265 N.C. 243, 143 S.E. 2d 
593 (1965) ; Church v.  Miller, 260 N.C. 331, 132 S.E. 2d 688 
(1963). The cases cited by plaintiff are distinguishable. 

Plaintiff moved the trial judge for an extension of time in 
which to file his complaint. The denial of this motion was not 
error. 

We hold that pursuant to Rule 12 and Rule 56 of the Rules of 
Civil Procedure, the trial court correctly allowed defendant's 
motion to dismiss and for summary judgment. 

Affirmed. 

PARKER and HEDRICK, JJ., concur. 
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MARGARET ROBBINS v. EWELL DAVID BOWMAN 

No. 7019SC445 

(Filed 16 September 1970) 

APPEAL by plaintiff from Copeland, S.J., 2 March 1970 
Civil Session of Superior Court held in RANDOLPH County. 

Clarence C. Boyan for plaintiff appellant. 

Smi th  & Casper by  Charlie B. Casper for defendant ap- 
pellee. 

This is a civil action seeking to recover damages for per- 
sonal injuries. The questions involved in this appeal are identical 
with those in the case of Carl Robbins v.  Ewell David Bowman, 
ante, 416, and the action of the trial judge in allowing defend- 
ant's motion to dismiss and for summary judgment is affirmed 
for the reasons stated therein. 

Affirmed. 

PARKER and HEDRICK, JJ., concur. 

STATE O F  NORTH CAROLINA v. JAMES HUBERT WYATT AND 
DOUGLAS ANDERSON 

No. 7023SC493 

(Filed 16 September 1970) 

1. Forgery 2- consolidation of prosecutions 
Trial judge properly acted within his discretion when he con- 

solidated for trial two indictments charging one defendant with the 
forgery of checks and with the uttering of the same forged checks, 
and two indictments jointly charging defendant and a co-defendant 
with forgery and with uttering forged checks. 

2. Forgery § 2- prosecution-sufficiency of evidence 
In  a prosecution charging defendant with forgery and with utter- 

ing forged checks, the issue of defendant's guilt was properly sub- 
mitted to the jury, where the State's evidence would permit a jury to 
find (1) a false writing of each of the four checks described in the 
indictments; (2) an  intent to defraud on the par t  of defendant, who 
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falsely made each of the checks; and (3 )  each check as  made was 
apparently capable of defrauding. 

3. Forgery 8 1- uttering forged instrument - definition 
Uttering a forged instrument consists in offering to another the 

forged instrument with knowledge of the falsity of the writing and 
with intent to defraud. 

4. Forgery 8 2- uttering forged check - sufficiency of evidence 
Evidence in this case held insufficient to sustain a conviction of 

uttering forged check. 

APPEAL by defendants from Bed,  J., April 1970 Session of 
WILKES Superior Court. 

Defendant James Hubert Wyatt (Wyatt) was charged in 
four bills of indictment, each containing two counts : first, charg- 
ing that he forged a particularly described check, and second 
charging that he uttered the same forged check knowing i t  to 
have been forged. In two of the bills defendant Douglas Ander- 
son (Anderson) was jointly charged with Wyatt on both counts. 
(Other persons were jointly charged with Wyatt on both counts 
in the other two bills, but the charges against such other persons 
are not involved on this appeal.) Each of the four checks which 
were separately described in the four bills of indictment was 
purportedly drawn on the account of City Body Shop in the 
Northwestern Bank, North Wilkesboro, N. C., and each pur- 
ported to bear the signature of Foy Raymer. 

On motion of the solicitor and over objection of defendants 
all charges were consolidated for trial. Both defendants pleaded 
not guilty. The State offered evidence tending to show: Foy 
Raymer runs the City Body Shop in North Wilkesboro. On or 
just prior to 17 October 1969 his place of business was broken 
into and 14 checks, including the four checks described in the 
four bills of indictment, were taken from his checkbook. Mr. Ray- 
mer did not sign any of the four checks and did not authorize 
anyone else to sign his name thereon, and the name signed on 
each check is not his signature. Two of the cheeks were dated 
16 October 1969 and two were dated 17 October 1969. Two of 
the cheeks were cashed at the Eagle Store in North Wilkesboro 
and one at Smithey's Supermarket. A handwriting expert testi- 
fied that in his opinion Wyatt made all of the writing on the face 
of all four checks and Anderson made the endorsement appear- 
ing on the back of one of the checks. 
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At the conclusion of the State's evidence, the court dis- 
missed as to Wyatt the second count, which charged the offense 
of uttering a forged instrument, in each of the four bills of in- 
dictment, and dismissed as to Anderson the first count, which 
charged the offense of forgery, in each of the two bills in which 
he was named. The case was submitted to the jury on the issues 
of Wyatt's guilt or innocence of four charges of forgery and of 
Anderson's guilt or innocence of two charges of uttering a forged 
instrument. The jury found Wyatt guilty on the charges of 
forgery as contained in all four bills of indictment and found 
Anderson not guilty on the charge of uttering a forged instru- 
ment as contained in one of the bills of indictment in which he 
was named and found him guilty of uttering a forged instrument 
as  contained in the remaining bill of indictment in which he was 
named. From judgment om the verdict imposing prison sentences, 
both defendants appealed. 

Attorney General Robert Morgan and S t a f f  At torney Roy A. 
Giles, Jr., for  the  State. 

Jerry D. Moore for  defendant appellant James Hubert 
Wya t t .  

Julius A. Rousseau, Jr., for  defendant appellant Douglas An- 
derson. 

[I] Appellant Wyatt first assigns as error the trial court's 
consolidation of the cases for purposes of trial. Under the cir- 
cumstances disclosed by the record before us consolidation was 
a matter for the sound discretion of the trial court. There is no 
showing that the joint trial has deprived appellant in any way 
of a fair trial, and the exercise of the court's discretion will not 
be disturbed upon this appeal. State v. Fox,  274 N.C. 277, 163 
S.E. 2d 492. 

[2] The only remaining assignment of error brought forward 
in the brief of appellant Wyatt is that the court erred in over- 
ruling his motion for nonsuit. There is no merit in this assign- 
ment of error. Considering the State's evidence in the light 
most favorable to i t  and giving to the State the benefit of every 
reasonable inference to be drawn therefrom, the State's evidence 
was amply sufficient to permit a jury to find (1) a false writing 
of each of the four checks described in the first count of each of 
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the four bills of indictment ; (2) an intent to defraud on the part 
of defendant Wyatt who falsely made each of said checks; and 
(3) each check as made was apparently capable of defrauding. 
These are the three essential elements necessary to constitute 
the crime of forgery. State v. Greenlee, 272 N.C. 651, 159 S.E. 
2d 22. On Wyatt's appeal we find no error. 

[3] Appellant Anderson assigns as error the overruling of his 
motion for nonsuit. This assignment of error must be sustained. 
The charges of forgery against Anderson were dismissed by the 
court and the State's case against him was submitted to the jury 
on two counts, each of which charged that he committed the 
offense of uttering a forged check knowing i t  to have been 
forged. As to one of these the jury found him not guilty, and 
on this appeal we are concerned only with the remaining charge 
of uttering on which he was found guilty and on which sentence 
was imposed. 

[4] Uttering a forged instrument consists in offering to an- 
other the forged instrument with knowledge of the falsity of 
the writing and with intent to defraud. Sta te  v. Greenlee, supra. 
With reference to the particular check which the jury found 
Anderson guilty of uttering, the only evidence offered by the 
State to indicate what had occurred was the testimony of the 
Police Chief of North Wilkesboro that he had first seen the check 
in the week of 20 October " (u) p a t  the Discount House on 421." 
There was no evidence to indicate how the check reached the 
Discount House. There was no evidence from which the jury 
could find that Anderson had ever offered the check to anyone. 
His motion for nonsuit as to the charge of uttering this check 
should have been sustained. 

The result is : 

As to defendant Wyatt, we find no error. 

As to defendant Anderson, the judgment is reversed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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WOODROW W. JULIAN, EMPLOYEE V. HUGHEY TILE COMPANY, 
EMPLOYER, THE HOME INDEMNITY COMPANY, CARRIER 

No. 7019IC386 

(Filed 16 September 1970) 

Master and Servant 5 96- review of compensation proceeding -remand 
for findings of fact 

The Court of Appeals remands a workmen's compensation case to 
the Industrial Commission for findings of fact on the appellant's 
contention that  the Compromise Settlement Agreement did not coincide 
with his understanding with respect to reimbursements for certain 
medical expenses. 

APPEAL by plaintiff from the North Carolina Industrial 
Commission opinion and award of 19 February 1970. 

On 6 October 1969, Commissioner Marshall entered an 
"Order Approving Compromise Settlement Agreement." The or- 
der approved and allowed a fee of $1000 for plaintiff's counsel. 
Immediately following the order, the record on appeal contains 
an affidavit of plaintiff as follows: "That the attached agree- 
ment is the only agreement I have signed and consented to in 
this case and I have not authorized any person to consent to 
any other agreement for me." The record indicates that the 
"affidavit" was "sworn to on October 25, 1969," although the 
acknowledgment of the officer does not appear. The record next 
contains a copy of an "Agreement for Final Compromise Settle- 
ment and Release." This agreement does not contain the same 
amount of settlement as is shown in the commissioner's order. 
The record indicates this agreement was signed only by the 
plaintiff whose signature was aclmowledged before a notary 
public whose name and expiration of commission are reproduced 
as  a part of the record. The next document appearing in the 
record is "Application for Review" as follows: 

"THE UNDERSIGNED HEREBY GIVES NOTICE O F  APPEAL AND 
APPLICATION FOR REVIEW in the above case to the North 
Carolina Industrial Commission, sitting as the Full Com- 
mission. Error on the part of the Hearing Commission is 
alleged for that : 

1. Agreement apparently not what M700drow W. Julian 
agreed to. Need copy of transcript and agreement as 
filed. 
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All grounds for appeal not specifically set forth herein are  
hereby specifically waived and abandoned except as  other- 
wise provided by law and the rules of the Industrial Com- 
mission. 

W. W. Julian 
By : John Randolph Ingram 

Date of this Application : 

October 17, 1969." 

Immediately following this is the order of the Full Com- 
mission filed 19 February 1970. The order states that counsel for 
the parties appeared and ably presented ' their contentions, 
counsel for plaintiff contending that the agreement as approved 
did not coincide with plaintiff's understanding with respect to 
his receiving reimbursement for certain medical expenses al- 
legedly paid by him. The Commission found no facts but stated: 
"The Full Commission has considered the contentions of the par- 
ties and has reviewed the record in the case, and is of the opinion 
that no real controversy exists and that any medical expenses 
actually paid by the plaintiff can be determined in an administra- 
tive manner upon plaintiff's production of proper receipts cover- 
ing medicaI expenses he paid." The Full Commission therefore 
approved the commissioner's order except for attorney's fees 
which was increased to $1500. 

John Randolph Ingram for plaintiff appellant. 

Hedvick, McK~zight, Parham, Helms and Warkey, by Philip 
R. Hedrick, for defendant appellee. 

We are not able to make any determination of this appeal 
from the record now before us. The record contains an award 
based on a compromise agreement for the payment of $6750 
in addition to counsel fees and medical expense up to the date 
of the agreement. It also contains an agreement executed only 
by plaintiff calling for the payment of $8072.10 "plus the medi- 
cal bills attached hereto." Appellant's assignn~nts  of error are  
as follows : 

1. "The appellant assigns as error the failure of the Full 
Commission and Hearing Commissioner to find plaintiff 
did not sign and execute the settlement agreement filed by 
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Commissioner Marshall on October 6, 1969. EXCEPTION 
No. 1" 

Exception No. 1 is to the order of the Hearing Commissioner. 

2. "The appellant assigns as error that the Full Commis- 
sion erred in the finding no real controversy exists. EXCEP- 
TION NO. 2" 

Exception No. 2 is also to the order of the Hearing Commissioner 
entered 3 October 1969. 

3. "The appellant assigns as error that the Hearing Com- 
missioner erred in the entry of the Opinion and Award filed 
October 6, 1969. EXCEPTION NO. 3" 

Exception No. 3 is to the order of the Full Commission filed 19 
February 1970. 

Exception No. 5 is to the portion of the Full Commission's 
order quoted above, but this exception does not appear in the 
grouping of exceptions and assignments of error. 

In  his brief appellant argues that since plaintiff did not 
sign the agreement upon which the award was based, the entry 
of the award by the commissioner on 6 October 1969 and the 
entry of the order approving i t  by the Full Commission on 19 
February 1970, constituted error. He also argues in his brief that 
upon the evidence plaintiff is entitled as a matter of law to 400 
weeks' compensation. 

Defendant attached to its brief as an appendix a copy of 
an agreement which i t  contends is the one upon which the award 
was based. 

In  an effort to arrive a t  some understanding of the case, 
this Court ordered the Industrial Commission to certify to the 
Court as an addendum to the record "the order of the Industrial 
Commission filed 6 October 1969 approving the compromise 
settlement agreement, and a certified copy of the compromise 
settlement agreement which was so approved." In response 
thereto, the Industrial Commission certified to the Court a copy 
of the agreement upon which the award was based calling for 
the payment of $6750 "in one lump sum without commutation, 
plus the medical bills attached hereto." This agreement is signed 
by all parties and the plaintiff's signature acknowledged before 
a notary public whose certificate appears thereon. 
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We have before us no facts. Counsel for plaintiff stated in  
oral argument that a page providing for lesser payment was in- 
serted in the agreement in lieu of the page providing for the 
larger amount. This may have caused the problem, but we are 
left to speculate on the answers to several questions. If a page 
was inserted, was i t  done by agreement of counsel? Who pre- 
sented the agreement to the Hearing Commissioner? Does the 
record before the Industrial Commission contain two executed 
agreements or only one? If only one, which one? 

While appellant's assignments of error are not properly 
before us, we are of the opinion that the irregularities charged 
on this appeal are of such nature that a determination should 
be made. We do not perceive that this can be done without find- 
ings of fact by the Industrial Commission. The application for 
review by the Full Commission was based upon the ground that 
the "agreement apparently not what Woodrow W. Julian agreed 
to." The matter must be remanded to the Industrial Commission 
for findings of fact. 

Remanded. 

BROCK and GRAHAM, JJ., concur. 

BRYTE ELAM LANE AND HUSBAND, GUY F. LANE V. HELEN BEN- 
NETT FAUST, WIDOW, HELEN FAUST LLEWELLYN, WIDOW, 
JACK MARTINDALE FAUST, AND ISAAC HENRY FAUST 

No. 7019SC524 

(Filed 16 September 1970) 

1. Quieting Title $ 2- burden of proof 
In an action to remove cloud from title to real property, the bur- 

den is on plaintiff to prove good title either against the whole world 
or against the defendant by estoppel. 

2. Quieting Title 5 2- actions 
In  an action to remove cloud from title to real property, the trial 

judge erred when, upon consideration of plaintiffs' evidence alone and 
without permitting the defendants to introduce any evidence, he took 
the case from the jury and rendered judgment for the plaintiffs, who 
bore the burden of proof. 
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APPEAL by defendants from Long, J., 4 May 197'0 Civil Ses- 
sion of RANDOLPH Superior Court. 

This is a civil action to remove cloud from title t o  real prop- 
erty. Plaintiffs filed complaint 25 February 1969 alleging that  
the f e m e  plaintiff is the owner of a described tract  of Iand in 
which defendants assert some interest. Plaintiffs asked that de- 
fendants' claims be adjudged invalid and that  f e m e  plaintiff be 
adjudged the fee simple owner. Defendants answered, denying 
f e m e  plaintiff's ownership and in a counterclaim alleging they 
were fee simple owners and asking that  they be so adjudged. 
Plaintiffs replied and denied t"ne allegations as  to ownership in 
the counterclaim. 

The case came to trial before judge and jury a t  the 4 May 
1970 session of the Superior Court held in Randolph County. 
Plaintiffs introduced in evidence a stipulation of the parties that  
the property in question was owned in fee simple by Isaac H. 
Faust upon his death on 22 November 1938. Plaintiffs also intro- 
duced in evidence the will of Isaac 14. Faust, the probate pro- 
ceedings relating thereto, and recorded deeds which would vest 
in  the fenze plaintiff such title a s  the widow of Isaac H. Faust 
received and could convey under the terms of his will. The court 
then granted plaintiffs' motion for judgrnent against the defend- 
ants "without the intervention of a jury" and signed judgment 
adjuding defendants' claims in the lands to be invalid and ad- 
judging f e m e  plaintiff to be the fee simple owner. 

Defendants excepted to this judgment and appealed. 

A d a m  W. B e c k  f o r  p la in t i f f  appellees. 

J o h n  Randolph Ir?,g,ram f o r  d e f e n d a n t  appellants.  

11, 21 In  an  action to remove cloud from title to real property 
the burden is on plaintiff to prove good title either against the 
whole world or against the defendant by estoppel. WaEke~ u. 
Story, 253 N.C. 59, 116 S.E. 2d 147. In  the case before us the 
trial judge, upon consideration of plaintiffs' evidence alone and 
without permitting the defendants to introduce any evidence, 
took the case from the jury and rendered judgment for the 
plaintiffs, who bore the burden of proof. In this there was error. 

From the record i t  appears that  both parties claim to derive 
title through provisions of the will of Isaac 8. Faust, deceased. 
(Plaintiffs, in addition, assert title by adverse possession, but 
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no question relative to this claim is presented on this appeal.) 
The trial court, considering plaintiffs' evidence alone and with- 
out giving defendants any opportunity to present evidence, con- 
cluded as a matter of law that the will of Isaac H. Faust con- 
ferred upon his widow the right to sell the subject property, that 
by her conveyance she had vested fee simple title in her grantees, 
and that they in turn had subsequently conveyed to the feme 
plaintiff. On these conclusions of law, the court granted plain- 
tiffs' motion for "judgment without the intervention of the 
jury," and adjudged title in the feme plaintiff. 

It may well be, as appellees now contend, that this case 
could have been disposed of by summary judgment under Rule 
56 of the Rules of Civil Procedure, G.S. IA-1, and that the same 
result would have been reached. However, no motion for sum- 
mary judgment was made and the trial court did not arrive a t  
its judgment by that route. Had such a motion been made in 
apt time prior to trial and defendants been given notice thereof 
as  required by Rule 56, defendants would have been afforded 
the opporunity to present in affidavit form such evidence as  
they could muster to support their claims. If, when so presented, 
their evidence should prove to be incompetent or otherwise in- 
sufficient and the pleadings and admissions on file, together 
with the affidavits, show that there is no genuine issue as  to 
any material fact and that plaintiffs are entitled to a judgment 
as a matter of law, summary judgment for plaintiffs would be 
appropriate. But this did not occur in the present case and de- 
fendants have been denied all opportunity even to present their 
evidence. 

Had i t  been proper for the trial court to consider plaintiffs' 
evidence alone, its conclusions and judgment may have been 
correct. The error lay in denying defendants any opportunity 
to present their evidence, either for consideration by the court 
upon a motion for summary judgment prior to trial or for con- 
sideration by the jury upon the trial. Whether defendants will 
be able to present any competent evidence in support of their 
position can only be determined when they have been afforded 
an opportunity to do so. By denying them that opportunity, the 
trial court simply moved too fast too soon and thereby committed 
error. 

The judgment appealed from is reversed and the case is 
remanded for a 
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New trial. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE O F  NORTH CAROLINA v. ROBERT LEE CHAVIS 

No. 7018SC460 

(Filed 16 September 1970) 

1. Automobiles 3 131- failure to assist person injured in accident- 
sufficiency of evidence of personal injury 

In  this prosecution under G.S. 20-166(c) for failure of the opera- 
tor of an  automobile involved in an  accident to render assistance to a 
person injured in the accident and to give his name, address, driver's 
license number and the registration number of his vehicle, there was 
sufficient evidence that  a person received personal injuries in the 
accident for submission of the case to the jury, where a passenger 
in one of the automobiles involved in the accident testified that her 
head struck the windshield, that she went to the hospital for a n  
examination but received no treatment, and that her head hurt for 
about a week after the accident. 

2. Automobiles 3 131- failure to assist person injured in accident- 
instructions 

In  this prosecution for a violation of G.S. 20-166(c), the trial 
court did not fail to instruct the jury that the burden was on the 
State to satisfy the jury beyond a reasonable doubt that defendant 
knowingly and intentionally failed to render aid to the party injured in 
the accident. 

3. Automobiles 8 131- failure to stop after accident -prosecution under 
G.S. 20-166(c) -necessity for instructing on misdemeanor defined in 
G.S. 20-166 (b) 

The misdemeanor described in G.S. 20-166(b) is not a lesser 
included offense of the crime described in G.S. 20-166(c) ; therefore, 
in a prosecution for a violation of G.S. 20-166(c), the trial court did 
not e r r  in failing to instruct the jury on the offense defined in G.S. 
20-166 (b) . 
APPEAL from Collier, J., 23 March 1970 Criminal Session, 

GUILFORD Superior Court. 

The defendant Robert Lee Chavis was tried on a two-count 
bill of indictment, proper in form, charging him in the first 
count with a violation of G.S. 20-166(a) by failing to stop the 
automobile of which he was driver after i t  was involved in an  
accident involving personal injury, and in a second count with a 
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vioIation of G.S. 20-166(c) by failing to render assistance to 
the injured party, identify himself, give his driver's license num- 
ber and registration number of the automobile. 

The defendant pleaded not guilty. At the conclusion of the 
State's evidence the defendant's motion for a judgment as of 
nonsuit was allowed as to the first count in the bill of indictment. 
The defendant testified in his own behalf. His motion for a judg- 
ment as of nonsuit, made a t  the conclusion of all the evidence, 
was denied. The jury found the defendant guilty as charged in 
the second count of the bill of indictment. From a judgment en- 
tered on the verdict, the defendant appealed to the North Caro- 
lina Court of Appeals. 

Robert Morgan, Attorney General, William W .  Meluin, As- 
sistant Attorney General, and T .  Buie Costen, Assistant Attorney 
General, for the State. 

Robert D. Dou&~s III, Assistant Public Defender for the 
Eighteenth Judicial District, for the defendant appellant. 

The defendant first assigns as error the court's denial of 
his motion for judgment as of nonsuit made a t  the conclusion 
of the State's evidence and renewed a t  the close of all the evi- 
dence. The evidence, when considered in its light most favor- 
able to the State, tended to show that on 4 October 1969, a t  about 
nine or ten o'clock p.m., an automobile operated by Glenn Henry 
Lakins on Lee Street in the City of Greensboro, North Carolina, 
was in collision with a 1959 Cadillac automobile operated by the 
defendant Robert Lee Chavis, and that after the accident the 
defendant immediately ran from the scene without identifying 
himself or rendering any assistance to any person injured in the 
collision. 

Glenn Henry Lakins testified that his wife, Judy Lakins, 
and Dannie Kendrick were passengers in the automobile he was 
operating a t  the time of the collision with the automobile oper- 
ated by the defendant. 

Judy Lakins, a passenger in the automobile driven by her 
husband, testified: "Yes, I was injured. My head hit the wind- 
shield. I later went to the hospital. My head bothered me for 
about a week after that. . . . My head hurt for about a week. 
That hurt pretty bad. I was concerned about what happened 
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to mother's car and my head. I did not get any treatment at  the 
hospital." 

[I] The defendant contends that the evidence was not sufficient 
to show that anyone received personal injuries as a result of the 
accident. In the instant case the burden was on the State to offer 
evidence that the defendant was guilty of every element of the 
offense charged in the second count of the bill of indictment. 
State v. Overman, 257 N.C. 464,125 S.E. 2d 920 (1962). The bill 
of indictment charged that Judy Lakins, and others, suffered 
personal injuries as a result of the accident. The evidence tended 
to show that Judy Lakins, a passenger in one of the automobiles 
involved in the collision, was injured and was taken to the hos- 
pital for examination. Whether Judy Lakins received personal in- 
juries in the accident within the meaning of the statute was a 
matter for determination by the jury. State v. Overman, supra. 
There was ample evidence that the defendant had violated every 
element of the offense charged in the second count of the bill of 
indictment. This assignment of error is overruled. 

121 The defendant next contends that the court failed to in- 
struct the jury that the burden was on the State to satisfy the 
jury beyond a reasonable doubt that the defendant knowingly 
and intentionally failed to render aid and assistance to the party 
injured in the accident. At the beginning of his charge, the 
judge read the bill of indictment and the statute to the jury. The 
judge then proceeded to describe the various elements embraced 
in the offense charged in the bill of indictment. The judge then 
instructed the jury that the burden was on the State to satisfy 
i t  beyond a reasonable doubt that the defendant had violated 
every element of the crime charged in the bill of indictment. This 
assignment of error is without merit. 

131 The defendant's third assignment of error is that the trial 
judge erred in failing to instruct the jury as to other possible 
lesser included offenses, specifically G.S. 20-166 (b) , a misde- 
meanor, which, in pertinent part, provides: "The driver of any 
vehicle involved in an accident or collision resulting in damage 
to property and in which there is not involved injury or death 
of any person shall immediately stop his vehicle. . . ." The de- 
fendant's contention is meritorious if the violation described in 
G.S. 20-166(b) is a lesser included offense of that charged in 
the bill of indictment, G.S. 263-1663 (c), and if there is evidence of 
such lesser included offense. G.S. 15-170 provides that a de- 
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fendant may be convicted of the crime charged in the indictment 
or a lesser degree of the same crime. 

In State v. Rorie, 252 N.C. 579, a t  581, 114 S.E. 2d 233 
(1960), Denny, J., later C.J., stated, ". . . that an indictment 
or information is insufficient to charge the accused with the 
commission of a minor offense, or one of less degree, unless, in 
charging the major offense, it necessarily includes within itself 
all of the essential elements of the minor offense. . . ." G.S. 
20-166 (b) has as one of its essential elements "damage to prop- 
erty and in which there is not involved injury or death"; 
whereas, G.S. 20-166(c) has as one of its essential elements "in- 
jury or death to any person." Therefore, G.S. 20-166(b) is not 
a lesser included offense of the crime charged in the indictment. 
This assignment of error is overruled. 

We have carefully considered all of the defendant's assign- 
ments of error and conclude that the defendant had a fair trial 
free from prejudicial error. 

No error. 

MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA v. BILLY LEWIS ROBINSON AND 
MARY LOU BROOKS 

No. 7021SC487 

(Filed 16 September 1970) 

Fornication and Adultery 8 4- sufficiency of evidence 
In a prosecution charging defendants with fornication and adultery 

in violation of G.S. 14-184, the State's evidence was sufficient to carry 
issue of defendants' guilt to the jury. 

APPEAL by defendants from Armstrong, J., 20 April 1970 
Session, FORSYTH Superior Court. 

The defendants, Billy Lewis Robinson (Robinson), and 
Mary Lou Brooks (Brooks), were charged in warrants, proper 
in form, with fornication and adultery in violation of G.S. 14-184. 
The cases were consolidated for trial and the defendants pleaded 
not guilty. The jury found each defendant guilty as charged. 
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From judgments entered on the verdicts, the defendants appealed 
to this Court. 

Robert Morgan, Attorney General, by James L. Blackbum, 
for the State. 

Morgan, Byerly, Post and Keziah, by W. B. Byerly, Jr., for 
the defendant. 

The defendants assign as error the court's refusal to allow 
their motions for judgments as of nonsuit. 

The only evidence before the court and jury was that offered 
by the State which tended to establish the following facts: The 
defendant Robinson separated himself from his wife in Decem- 
ber 1969, and during the month of January 1970 he was residing 
in  a trailer a t  Kanoy Trailer Park, Kernersville, Forsyth County, 
North Carolina. Three witnesses for the State testified that on 
27 January 1970 they went to the defendant Robinson's trailer 
between the hours of 9:00 and 10:OO p.m. where they saw the 
defendants Robinson and Brooks in bed together. These wit- 
nesses testified that they saw a lady's robe thrown across a 
chair in  the living room, and that food was cooking on the stove, 
and the dining table had been set for two people. 

Emily Carol Robinson testified that she saw the defendant 
Brooks getting into Robinson's blue Corvair a t  Triad Manufac- 
turing Company, where the defendants worked, three or four 
weeks prior to the date she saw them in bed together in the 
trailer and, also, on 27 January 1970 she saw a prescription 
bottle in the trailer bearing the name of Mary Lou Brooks, and 
on the same occasion she saw a pair of women's boots in the de- 
fendant Robinson's blue Corvair. 

Mrs. Charles Bryant, who resided in the Kanoy Trailer 
Park, testified that she saw the defendant Brooks go to Robin- 
son's trailer on three separate occasions, in the nighttime, in the 
month of January 1970 and remain inside the defendant Robin- 
son's trailer for approximately three hours on each occasion. 

The defendants contend that the evidence tends to show only 
a single act of illicit sexual intercourse, and that such is not a 
violation of G.S. 14-184. 
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In State v. Kleiman, 241 N.C. 277, 85 S.E. 2d 148 (1954), 
Bobbitt, J., now C.J., summarized the North Carolina law with 
respect to this statute as follows: 

"A single act of illicit sexual intercourse is not fornication 
and adultery as defined by G.S. 14-184, S. v. hey ,  230 N.C. 
172, 52 S.E. 2d 346; for, as stated in S. v. Davenport, 225 
N.C. 13, 33 S.E. 2d 136, ' "Lewdly and lasciviously cohabit" 
plainly implies habitual intercourse, in the manner of hus- 
band and wife, and together with the fact of not being 
married to each other, constitutes the offense, and in plain 
words draws the distinction between single or non-habitual 
intercourse and the offense the statute means to denounce.' 

"But, as stated further by Seawell, J., in the opinion in 
tne Davenport case: 'It is never essential to conviction that 
even a single act of illicit sexual intercourse be proven by 
direct testimony. While necessary to a conviction that such 
acts must have occurred, i t  is, nevertheless, competent to 
infer them from the circumstances presented in the evi- 
dence. . . . 9 ,  

In the instant case the evidence tended to show some asso- 
ciation between the defendants for a period of three or four 
weeks. Evidence that the feme defendant was seen to enter and 
remain in the male defendant's living quarters for approximately 
three hours in the nighttime on three separate occasions in  the 
month of January 1970 must be considered in connection with the 
evidence of what occurred in the male defendant's trailer on the 
night of 27 January 1970 and, when so considered, we hold the 
evidence sufficient to carry the case to the jury. State v. Kleiman, 
supra. 

The judgments are affirmed. 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 
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GILBERT HUGH MOORE, SR. v. ASSOCIATED BROKERS, INC. 

No. 7018DC462 

(Filed 16 September 1970) 

1. Appeal and Error 5 26- exception to signing of judgment -review 
An exception to the entry and signing of the judgment presents 

only the question whether error of law appears on the face of the 
record, which includes whether the facts found or admitted support 
the judgment, and whether the judgment is regular in form. 

2. Master and Servant 5 9- employment contract-dispute over pro- 
visions for bonus or incentive pay - findings of fact 

In an  action arising out of a dispute over the terms of an em- 
ployment contract, the plaintiff contending that he was to be paid 
a bonus or incentive pay equal to 15% of his annual salary and the 
defendant contending that  the contract made no provision for bonus 
or incentive pay, the trial court's findings of fact are held sufficient 
to support its conclusion of law that  the plaintiff was not entitled 
to any bonus or incentive pay. 

APPEAL by plaintiff from Kuykendall, District Judge, 6 
April 1970 Civil Session, GUILFORD District Court. 

This was a civil action to recover $750 on a contract of em- 
ployment. The plaintiff claimed incentive pay allegedly due him 
for the period from 1 October 1968 through 31 January 1969. 
The defendant filed answer denying that he was indebted to the 
plaintiff under the terms of the contract. The case was tried 
without a jury, and after making findings of fact, the court en- 
tered judgment in favor of the defendant. To the entry and sign- 
ing of the judgment, the plaintiff excepted and appealed to this 
Court. 

Parker and Maxxoli, b y  Gerald C .  Parker, for  plaintiff  
appellant. 

Smi th ,  Moore, Smi th ,  Schell & Hunter, by B y n u m  M. Hunter 
and Richard W. Ellis, for  the defendant appellee. 

[I] The only exception in the record was to the entry and 
signing of the judgment. Therefore, our inquiry is limited to ". . . the question of whether error of law appears on the face 
of the record, which includes whether the facts found or ad- 
mitted support the judgment, and whether the judgment is reg- 
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ular in form." Fishing Pier v. Town of Carolina Beach, 274 N.C. 
362,163 S.E. 2d 363 (1968). 

The court made the following findings of fact: 

"(1) The plaintiff was employed by the defendant as its 
Retail Sales Manager for North Carolina from May 1, 1967 
until January 31,1969. 

" (2) Prior to the time of plaintiff's employment by de- 
fendant, he conferred in person with officers and direc- 
tors of the defendant, a t  which time various aspects of his 
employment and benefits were discussed. Among other 
things, it was specifically explained to the plaintiff that 
he would not become eligible to participate in the Profit 
Sharing Plan of the defendant until plaintiff had been em- 
ployed by the defendant for a period of three years. I t  was 
further explained to the plaintiff that he might be paid a 
bonus, in addition to his regular salary, such bonus to be 
paid on the basis of merit and in the sole discretion of the 
Board of Directors of the defendant. 

"(3) Subsequent to the conference referred to above, the 
defendant, by letter dated April 10, 1967, offered plaintiff 
employment, the terms of which employment included in 
pertinent part : 

' '1. Salary: $15,000 per year 

" '2. Profit Sharing Plan: 15% of annual salary 
(Based on availability of profits) .' 

"The offer of employment made no mention of any 
bonus payment. 

" (4) By letter dated April 19, 1967, the plaintiff accepted 
the offer of employment. 

" ( 5 )  At the time plaintiff received defendant's offer of 
employment and accepted same, plaintiff knew that he was 
not eligible to participate in defendant's Profit Sharing 
Plan until he had been employed for three years by the de- 
fendant. 

"(6) The plaintiff knew the difference between a Profit 
Sharing Plan and a bonus. 

"(7) The plaintiff was paid a bonus, which bonus was 
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awarded in the discretion of the Directors of the defendant, 
of 15% of salary for the period May 1, 1967 through Sep- 
tember 30, 1968. Thereafter, no bonus was paid to plain- 
tiff for the period October 1, 1968 through January 31, 
1969, the date on which plaintiff's employment with defend- 
ant terminated." 

[2] The existence of an employment contract between the par- 
ties was admitted. The controversy between the parties was as 
to the terms of the said contract. The plaintiff contends that the 
contract provided that he would be paid a bonus or incentive pay 
equal to 15% of his annual salary. The defendant contends that 
the contract made no provision for the payment of a bonus or 
incentive pay. This controversy and the terms of the contract 
were resolved by the court in its findings of fact in favor of the 
defendant. The findings of fact support the conclusion of law 
that the plaintiff is not entitled to any bonus or incentive pay 
under the terms of the employment contract. 

The judgment appealed from is affirmed. 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

NOAH DANIEL PHILLIPS v. ANNIE BRANSON PHILLIPS 

No. 7019SC436 

(Filed 16 September 1970) 

Divorce and Alimony 8 13; Evidence 8 12- absolute divorce-testimony 
of adultery by spouse 

In  the husband's action for absolute divorce on the ground of 
one year's separation, the trial court committed prejudicial error in 
allowing the husband to testify on cross-examination as  to the adulter- 
ous conduct of his wife. G.S. 50-10. 

APPEAL by defendant from Gambill, J., 2 March 1970 Ses- 
sion of RANDOLPH Superior Court. 

This was a civil action brought by plaintiff-husband, Noah 
Daniel Phillips, against the defendant-wife, Annie Branson Phil- 
lips, on 17 December 1968 in the Randolph County Superior 
Court for absolute divorce on the grounds of one year separation. 
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The defendant-wife filed answer denying separation and alleg- 
ing abandonment as a further defense, praying that the plain- 
tiff-husband be denied a divorce and praying for counsel fees. 
Both parties offered evidence in support of their allegations. 
Issues were submitted to and answered by the j ~ ~ r y  in favor of 
the plaintiff-husband, and the court entered judgment on the 
verdict awarding the plaintiff an absolute divorce from the de- 
fendant. 

The defendant appealed to the North Carolina Court of 
Appeals assigning error. 

Coltrane and Gavin, by  T. Worth  Coltrane, fo r  plaintiff 
appellee. 

Ottway Burton for defendant appellant. 

Of the numerous assignments of error brought forward and 
argued on this appeal, we deem it necessary to discuss only that 
one relating to the court's allowing the plaintiff-husband to 
testify as to matters tending to show that the defendant-wife 
had committed adultery. 

During the trial of this cause, while the plaintiff-husband 
was being cross-examined by the defendant-wife's counsel, Mr. 
Burton, the record discloses that the following occurred: 

"Q. When did she leave, if you know? 

"A. I believe it was October. 

"Q. October what? 

"A. I don't remember but i t  was October, I am quite sure. 
I caught her with this man here and the baby one night 
and I took i t  to Court. 

"MR. BURTON: I didn't ask him that. 

"THE COURT: He can explain. Go ahead. 

"A. I caught her this night out a t  this colored church 
out in the woods one Sunday night with the baby, about 
9 o'clock and I took the car and then I took her back to 
her mother's and she got her brother to take her up a t  the 
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farm and stayed about two days and then she went back 
home and that was in October, best I recall." 

The appellant contends that the court committed preju- 
dicial error in allowing the husband to testify over the defend- 
ant's objection as to the adulterous conduct of his wife. G.S. 
50-10, in  pertinent part, provides : 

"The material facts in every complaint asking for a divorce 
shall be deemed to be denied by the defendant, whether 
the same shall be actually denied by pleading or not, and 
no judgment shall be given in favor of the plaintiff in any 
such complaint until such facts have been found by a jury, 
and on such trial neither the husband nor wife shall be a 
competent witness to prove the adultery of the other, nor 
shall the admissions of either party be received as evidence 
to prove such fact." 

In  Hicks v. Hicks, 275 N.C. 370, 167 S.E. 2d 761 (1969), 
Branch, J., said, "The provisions of N.C. Gen. Stat. § 50-10 are 
not limited to 'any action or proceeding for divorce on account 
of adultery' or 'actions or proceedings in consequence of adul- 
tery,' but includes 'every complaint asking for a divorce.' Thus, 
its declaration that the husband and wife are incompetent wit- 
nesses to prove the adultery of the other refers to all divorce 
actions, including actions for alimony without divorce." There- 
fore, in the instant case i t  was prejudicial error for the court 
to allow the husband to testify to such facts as tended to show 
that the wife had committed adultery. 

For the reasons stated the defendant is entitled to a new 
trial. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 
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JUDSON DUNBAR IVES, BY HIS NEXT FRIEND, DWIGHT H. lVES v. 
VIRGINIA IVES HOUSE AND RONALD RAYMOND HOUSE 

No. 702086438 

(Filed 16 September 1970) 

Insane Persons 5 2- appointment of next friend-necessity for notice to 
plaintiff and hearing on competency 

The trial court properly revoked an order by the clerk of court 
appointing a next friend to bring an action on behalf of an alleged 
mental incompetent, and properly dismissed the action filed by the next 
friend on plaintiff's behalf, where plaintiff had not previously been ad- 
judicated incompetent to manage his affairs, plaintiff was given no 
notice of the petition for appointment of a next friend, no hearing 
was held to determine plaintiff's competency, and no emergency was 
shown to exist. 

APPEAL from Ragsdale, S.J., 9 March 1970, Civil (A) Ses- 
sion of MOORE Superior Court. 

Dwight H. Ives (Dwight) filed a petition on 14 August 
1969 with the Clerk of Superior Court alleging that Judson 
Dunbar IVGS was mentally incompetent due to want of under- 
standing because of old age and disease; that defendants have 
exerted undue influence over him in that they have coerced him 
to deed two parcels of land to them and to turn certain stock 
over to them when he did not have the mental capacity to do so. 
Dwight asked that he be appointed a next friend for Judson 
Dunbar Ives to bring an action on his behalf to recover the prop- 
erty. On that same date the Clerk of Superior Court issued an 
order appointing Dwight as next friend, and he filed a complaint 
against the defendants to recover the property and to appoint 
a trustee for Judson Dunbar Tves. No notice was given Judson 
Dunbar Ives regarding the petition for the appointment of a 
next friend nor was a hearing ever held regarding the incom- 
petency of Judson Dunbar Lves. A Notice of Lis Pendens was 
also filed agains.t the land in question on 14 August 1969. 

On 2 October 1969 Judson Dunbar Ives filed a motion, 
verified by him on 25 September 1969, to revoke the appointment 
of the next friend alleging that he was not incompetent and 
that the petition for appointment was filed without his consent 
or knowledge. On 6 October 1969 defendants filed a demurrer to 
the complaint. 
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On 17 March 1970, the trial judge entered a judgment quash- 
ing the order appointing Dwight as next friend and dismissing 
the action. The judgment recited that the matter was heard in 
open court and after a full hearing the court found that no 
notice was ever given Judson Dunbar Ives and that no hearing 
was ever held regarding the appointment of plaintiff, and that 
no evidence was ever presented before him indicating that Jud- 
son Dunbar Ives is incompetent. 

Plaintiff excepted to the signing and entry of the judgment 
and appeals to this Court. 

Boyette and Boyette by Mosley G. Boyette, Jr., for plaintiff 
appellant. 

Page, Neville and Monroe by Robert N. Page III for de- 
f endants appellees. 

The proceedings in this case began before the New Rules of 
Civil Procedure became effective; therefore i t  must be decided 
under the old statutes. Old G.S. 1-64 provided only that incom- 
petents must be represented by a guardian or next friend, but 
made no mention of the procedure to be followed in appointing 
one. Old G.S. 1-65 spoke only of guardians ad litem and author- 
ized the appointment of one for infants, idiots, incompetents, 
etc. but i t  also made no mention of procedure to be followed. 
The only stated procedure for the appointment of a next friend 
appeared in Superior Court Rule 16 and simply said that where 
i t  is proposed that infants shall sue by their next friend, the 
court shall appoint such next friend upon the written application 
of a reputable, disinterested person closely connected with such 
infant. No procedure was ever incorporated into the statutes 
regarding notice of a hearing. But the Supreme Court of North 
Carolina, in a similar case, has adopted a requirement of notice 
and a hearing. In Hagins v. Redevelopment Comm., 275 N.C. 90, 
165 S.E. 2d 490, the Court said: ". . . It is clear, therefore, that 
when a party's lack of mental capacity is asserted and denied- 
and he has not previously been adjudicated incompetent to man- 
age his affairs-he is entitled to notice and an opportunity to be 
heard before the judge can appoint either a next friend or a 
guardian ad litem for him. . . ." Here, no notice was ever given, 
nor was there a hearing to determine whether Judson Dunbar 
Ives was in fact incompetent. No emergency was shown to exist 
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and, even though opportunity was presented, no evidence was 
offered a t  the hearing before the judge to show that he was in  
fact incompetent. 

The trial judge was correct in revoking the order appoint- 
ing plaintiff as next friend and entering judgment for the de- 
fendants. 

For the reasons stated, in the trial below there was 

No Error. 

BRITT and VAUGHN, JJ., concur. 

STATE OF NORTH CAROLINA v. DAVID TRIPLETT 

No. 7023SC454 

(Filed 16 September 1970) 

Criminal Law 9 145.1- violation of probation -transfer to  county of 
original sentencing 

Where a defendant charged with a violation of probation made a 
motion to be returned to the county in which he was originally placed 
on probation, the superior court judge was required by statute to 
grant the motion; and i t  was error for the judge himself to conduct 
a hearing on the violation and to extend the period of probation. G.S. 
15-200. 

APPEAL by defendant from Gambill, J., in chambers, 17 
April 1970, WILKES Superior Court. 

This was a criminal action heard on the report of the North 
Carolina Probation Officer as to the defendant's having violated 
the terms and conditions of probation. 

The record on appeal reveals that the defendant was con- 
victed of breaking, entering and larceny a t  the May 1967 Term 
of the Superior Court of Surry County, and that he recelved a 
sentence of imprisonment of not less than three nor more than 
five years and that said prison sentence was suspended and the 
defendant was placed on probation for a period of three years 
upon the usual conditions of probation plus the special condi- 
tion that the defendant pay a fine of $200.00 and the costs and 
restitution to Howard Hinson in the amount of $150.00, all to 
be paid a t  the rate of $20.00 each month. Thereafter, the proba- 
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tioner, a resident of Wilkes County, was transferred to the 
supervision of E. J. Durham, Probation Officer assigned in 
Wilkes County. 

On 16 April 1970, Probation Officer Durham served upon 
the defendant a notice requiring the defendant to post bond in 
the amount of $500.00 for the defendant's appearance before 
the Resident Judge of the Twenty-third Judicial District a t  his 
office in North Wilkesboro, North Carolina, a t  2:00 p.m. on 17 
April 1970 for a hearing for the violation of the defendant's 
probation for failure to comply with the judgment in Surry 
County. 

On 17 April 1970, the defendant filed with the said E. J. 
Durham a request to be returned to Surry County, and said re- 
quest was presented to the Honorable Robert M. Gambill by the 
said E. J. Durham prior to 2:00 p.m. on 17 April 1970. On 17 
April 1970, Judge Gambill heard the report of the probation 
officer as to the defendant's having violated the terms and con- 
ditions of probation, and after finding as a fact that the defend- 
ant had violated the special condition of probation by failing to 
pay court costs, fine and restitution a t  the rate of $20.00 each 
month, and that as of 10 April 1970 there was an outstanding 
balance in the amount of $223.90, and that no payment had been 
made since 15 March 1968, the court entered an order extending 
probation from 10 May 1970 until 9 May 1971, and issued a 
"Probation Violation Warrant and Order for a Capias" which, 
in pertinent part, provided : 

"IT IS Now, THEREFORE, ORDERED that a Capias Instanta be 
issued by the Clerk of this court with his seal imprinted 
thereon for the above named defendant, that he may be 
taken and returned to the Court for a further hearing as to 
whether or not he has violated the terms and conditions 
of the Probation judgment. 

"IT IS FURTHER ORDERED, that, when the defendant be 
found, the Probation Officer or any duly authorized law 
enforcement officer of this County go for and return the 
said defendant to Surry County and shall produce him in 
Court for the further hearing above mentioned. 

"$500.00 Bond continued to May 4, 1970 Term of Surry Su- 
perior Court." 

To the entry of the "Order Extending Probation" and the 
entry of the "Probation Violation Warrant and Order for a 
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Capias," the defendant excepted and appealed to the North 
Carolina Court of Appeals. 

Robert Morgan, Attorney General, and Edward L. Eatman, 
Jr., S t a f f  Attorney, for the State. 

Franklin Smith  for defendant appellant. 

G.S. 315-200, in pertinent part, provides that where a proba- 
tioner resides in a county or judicial district other than that in 
which he was placed on probation, the resident judge of the su- 
perior court of the district where the said probationer resides 
". . . shall on request of the probationer, return such proba- 
tioner for hearing and disposition to the county or judicial dis- 
trict in which such probationer was originally placed on proba- 
t i on ; .  . . . 79  

The record discloses that the defendant's request to be re- 
turned to Surry County had been filed with the probation officer 
a t  10 :00 a.m. 17 April 1970, and that the same had been delivered 
to the Resident Judge before 2:00 p.m. 17 April 1970. The ap- 
plicable portions of the statute are mandatory, and in the instant 
case required the court to return the probationer to Surry County 
for a hearing and disposition as to the violation of the conditions 
of probation. Instead, Judge Gambill heard the report of the 
probation officer, made findings of fact, and entered an order 
extending probation. He also issued a "Probation Violation War- 
rant and Order for a Capias" to have the defendant returned 
to Surry County for a further hearing as to "whether or not he 
has violated the terms and conditions of the Probation judg- 
ment." The two orders appear to be contradictory. 

When the motion was made by the defendant to be returned 
to Surry County the statute required that he be returned. I t  was 
error for Judge Gambill to conduct a hearing and extend the 
period of probation and the order purporting to do so is hereby 
vacated. 

The order of Judge Gambill transferring the case to Surry 
County was proper. 

The case is returned to Wilkes County for further proceed- 
ings consistent with this opinion. 

Error and remanded. 

MALLARD, C.J., and PARKER, J., concur. 
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KELLY A. CHADWICK, T/A CHADWICK THRUWAY JEWELERS v. 
AETNA INSURANCE COMPANY 

No. 7021DC481 

(Filed 16 September 1970) 

1. Insurance 8 141- loss of jewelry from store - construction of exclusion 
of coverage for unexplained loss or mysterious disappearance 

In this action to recover upon an insurance policy for the loss 
of a quantity of jewelry from plaintiff's store, the trial court erred 
in instructing the jury that  a provision of the policy excluding cover- 
age for "unexplained loss, mysterious disappearance or shortage dis- 
closed on taking inventory" in effect contained only one exclusion for 
"loss or shortage disclosed on taking inventory" and that  i t  should 
not be concerned with whether the loss was an "unexplained loss" or 
a "mysterious disappearance" unless i t  was disclosed on taking in- 
ventory, since the policy provision clearly contemplated that  liability 
would be precluded in case of (1) unexplained loss or (2)  mysterious 
disappearance or (3) loss or shortage disclosed on taking inventory. 

2. Insurance § 6- construction of policy - ambiguity 
The rules that  a policy of insurance is  to be construed strictly 

against the insurer and liberally in favor of the insured and that an 
exception from liability is  not favored apply only where the language 
of the policy is ambiguous and reasonably susceptible of two or more 
interpretations. 

APPEAL by defendant from Henderson, J., 2 March 1970 
Session of FORSYTH District Court. 

This was a civil action brought by plaintiff to recover upon 
an insurance policy issued by defendant. It was alleged that 
while the policy was in force a quantity of jewelry was removed 
from plaintiff's premises by persons unknown. Defendant con- 
tended that the alleged loss came within a policy exclusion, to 
wit : 

"5. This policy insures against all risks of loss of or 
damage to the above described property arising from any 
cause whatsoever except: . . . (M) Unexplained loss, mys- 
terious disappearance or loss or shortage disclosed on taking 
inventory." 

Plaintiff's evidence tended to show that the loss was dis- 
covered on 24 February 1967, and that the jewelry was taken by 
an unidentified man and woman who pretended to be customers, 
and to whom plaintiff had shown the jewelry on 13 February. 
Plaintiff's evidence further tended to show that the loss was dis- 
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covered during a "spot check." Defendant's evidence tended to 
show that the loss was unexplained and in fact could have occur- 
red a t  anytime between 4 February and 24 February 1967. 

From a jury verdict for plaintiff in the amount of $1,517.30, 
defendant appealed to this Court. 

Powell & Powell, by Harrell Powell, Jr., for plaintiff. 

Womble, Carlyle, Sandridge & Rice, by Allan R. Gitter, for 
clef endant. 

[I] The crux of defendant's appeal lies in its eighth assign- 
ment of error which asserts error in the trial court's construction 
of the exclusionary provision of the policy quoted above. The 
trial judge instructed the jury, in effect, that i t  was not to be 
concerned whether the loss was an "unexplained loss" or a "mys- 
terious disappearance" unless i t  was disclosed on taking inven- 
tory. He clearly instructed the jury that the provision of the 
policy quoted above contained only one exclusion, i.e., "loss or  
shortage disclosed on taking inventory." We disagree with this 
interpretation. 

[2] It is well settled that policies of insurance, having been 
prepared by the insurer, are to be liberally construed in favor of 
the insured, and strictly against the insurer. An exception from 
liability is not favored. Henderson v. Hartford Accident & I% 
demnity Co., 268 N.C. 129, 150 S.E. 2d 17 (1966). However, 
these rules come into play only where the language is ambiguous 
and reasonably susceptible of two or more interpretations. Walsh 
v. United Insurance Co. of America, 265 N.C. 634, 144 S.E. 2d 
817 (1965). 

[I] The parties cite no case, and none is found, in which pol- 
icy language similar to that here involved was construed. How- 
ever, we think that the provision in question is sufficiently defi- 
nite to be construed according to its terms, without resort to the 
rule of liberality in favor of the insured. The provision clearly 
contemplated that liability would be precluded in any one of 
three events, to wit: 

1. Unexplained loss, or 
2. Mysterious disappearance or 
3. Loss or shortage discIosed on taking inventory. 
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It appears plainly that the import of the provision is to 
bar recovery for unexplained losses or for mysterious disappear- 
ances, however they come to light, and for loss or shortage dis- 
closed on taking inventory. 

It is not deemed necessary to discuss appellant's remaining 
assignments of error. 

New Trial. 

MORRIS and GRAHAM, JJ., concur. 

STATE O F  NORTH CAROLINA v. J O H N  DAVID LYLES 

No. 7018SC490 

(Filed 16 September 1970) 

1. Criminal Law § 166- abandonment of assignments of error 
Assignments of error not set out in the brief are deemed aban- 

doned. 

2. Robbery 5 5- instructions -elements of armed robbery and common 
law robbery 

In  this armed robbery prosecution wherein the lesser offense of 
common law robbery was also submitted to the jury, the trial court 
adequately distinquished the two offenses and charged the jury as to 
the elements necessary for conviction on either of the two charges. 

3. Robbery 5 5- instructions - armed robbery - amount of force - fire- 
arm or other dangerous weapon 

In  this armed robbery prosecution, the trial court did not lead 
the jury to believe that  i t  could return a verdict of guilty of armed 
robbery upon a finding that the force used was sufficient to create 
an apprehension of danger or to induce the victim to surrender his 
property, where the court listed the elements of common law robbery 
and armed robbery, and then stated that, in addition, for conviction 
of armed robbery, the life of the victim must be endangered or threat- 
ened with the use or threatened use of a firearm or other dangerous 
weapon. 

APPEAL by defendant from Collier, J., 20 March 1970 Ses- 
sion, GUILFORD Superior Court. 

The defendant was charged in a warrant with armed rob- 
bery. The State's evidence tended to show that on 17 December 
1969 the defendant approached Mr. James I?. Jones, the store 
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manager, exhibited what appeared to be the karrel of a small- 
caliber pistol, and demanded the contents of the cash register. 
The State's evidence further tended to show that  the defendant 
thereby obtained approximately $111.00 and departed. 

The defendant presented no evidence. The court charged the 
jury with regard to armed robbery and the lesser included of- 
fense of common law robbery. From a verdict of guilty of armed 
robbery and a judgment of imprisonment entered thereupon, the 
defendant appealed to this Court. 

At torney  General Morgan, by  S t a f f  A t torney  Blackburn, 
for  the  State .  

D. Lamar  Dozoda, Assistant Public Defender,  Eighteenth 
Judicial District, f o r  def  enclant. 

[I] Appellant's exceptions grouped under assignments of error 
Nos. 2 and 5 are not set out in his brief; therefore, they are 
deemed abandoned. Rule 28, Rules of Practice in the Court of 
Appeals of North Carolina. 

[2] Appellant assigns as error that  the court erred in its charge 
to  the jury by failing adequately to distinguish armed robbery 
from common law robbery and to charge the jury as to the ele- 
ments necessary for  conviction on either of the two charges. 

The trial judge listed the elements of common law robbery 
as being applicable to both armed robbery and common law rob- 
bery. R e  then stated the additional element required for eonvic- 
tion of armed robbery, to wit, that  the life of the person from 
whom the property is taken is endangered or threatened with 
the use or threatened use of any firearm or other dangerous 
weapon. These instructions clearly distinguish the two charges. 

[3] Appellant further assigns as error that  the court, in 
charging as to the force or threatened force necessary to con- 
stitute robbery, led the jury to believe that  i t  could return a 
verdict of guilty of armed robbery upon a finding that  the force 
used was sufficient to create an apprehension of danger or to 
induce the victim to surrender his property to avoid apprehended 
injury. However close reading of the trial court's charge demon- 
strates that  the jury was instructed, in substance, that  a t  least 
such force or threatened force must be found as  would reason- 
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ably subject the victim to an apprehension of danger, in order to 
support a conviction of either common law robbery or armed 
robbery, and that, in addition, for conviction of armed robbery, 
the life of the victim must be endangered or threatened with 
the use or threatened use of a firearm or other dangerous wea- 
pon. The cases cited by appellant dealing with "conflicting in- 
structions" are not in point. 

No Error. 

MORRIS and GRAHAM, JJ., concur. 

J A M E S  A. ROBERSON v. CITY COACH L I N E S  

No. 7021SC364 

(Filed 16 September 1970) 

Automobiles 5 76- contributory negligence-following too closely - 
proper lookout 

In a personal injury action arising out of a collision between 
plaintiff's automobile and defendant's bus, plaintiff's evidence dis- 
closes his contributory negligence as  a matter of law in following 
the bus too closely and in failing to keep a proper lookout. 

APPEAL by plaintiff from Johnston, J., 26 January 1970 Ses- 
sion, FORSYTH Superior Court. 

This is a civil action to recover compensation for damages 
to an automobile and personal injuries allegedly sustained as a 
result of a collision between an automobile owned and operated 

' 
by the plaintiff James A. Roberson and a bus belonging to the 
defendant City Coach Lines. At the conclusion of the plaintiff's 
evidence, the defendant's motion for a directed verdict was 
allowed. From the judgment dismissing plaintiff's action, the 
plaintiff appealed to the North Carolina Court of Appeals. 

White, Cross and P f  efferkorn, by William G. P f  efferkorn, 
Joe P. McCollum, Jr., and Carl D. Downing, for the plaintiff 
appellant. 

Hatfield, Allman and Hall, by Roy G. Hall, Jr., fo r  the de- 
f endant appellee. 
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The determinative question presented on this appeal is 
whether the evidence discloses as a matter of law that the plain- 
tiff's own negligence was one of the proximate causes of the col- 
lision between the automobile owned and operated by the plain- 
tiff Roberson and the defendant's bus. When the evidence is re- 
viewed and considered in its light most favorable to the plain- 
tiff, i t  tends to establish the following facts: On 11 December 
1967 a t  about 1 2 2 0  p.m. the plaintiff's automobile and the de- 
fendant's bus were being operated in an easterly direction in the 
same lane on Interstate Highway 40 within the City of Winston- 
Salem, North Carolina. The defendant's bus suddenly and with- 
out warning stopped and the plaintiff's automobile collided with 
the rear of the bus causing the damage and injuries complained 
of. Immediately before and a t  the time of the collision i t  was 
raining and the surface of the highway was wet and slippery. 
Plaintiff testified that the visibility was one-quarter to one-half 
mile and that he first saw the bus when i t  was a block or a 
block and a half in front of him, and that he first realized that 
i t  was stopping or stopped in his lane of travel when he was 
five or six car lengths behind the bus, and that he was unable 
to stop his automobile before colliding with the rear of the de- 
fendant's bus. A motorist is charged with the duty of keeping 
an  outlook in the direction of travel and he is held to the duty 
of seeing what he ought to have seen. Clontx v. Krimminger, 253 
N.C. 252, 116 S.E. 2d 804 (1960). "[IOlrdinarily the mere fact 
of a collision with the vehicle ahead furnishes some evidence 
that the motorist to the rear was not keeping a proper lookout 
or that he was following too closely." Burnett v. Corbett, 264 
N.C. 341, 141 S.E. 2d 468 (1965). 

From the evidence in the instant case the conclusion is in- 
escapable that the plaintiff was following the defendant's bus 
too closely, that he was not keeping a proper lookout, and that 
these breaches were a t  least a proximate cause of the collision 
and the injuries and damage suffered by the plaintiff. Burnett 
v. Corbett, sz~pra; Crotts v. Transportation Co., 246 N.C. 420, 
98 S.E. 2d 502 (1957) ; Black v. Milling Co., 257 N.C. 730, 127 
S.E. 2d 515 (1962) ; Fawley v. Bobo, 231 N.C. 203, 56 S.E. 2d 
419 (1949) ; Clontx v. Krimminger, supra. 

The judgment appealed from is 
Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 
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STATE OF NORTH CAROLINA v. PRESTON EUGENE DOBBINS 

No. 7028SC411 

(Filed 16 September 1970) 

Municipal Corporations 9 29; Riots and Inciting to Riot § 1; Weapons 
and Firearms - unlawful possession of dangerous weapon in curfew 
area - curfew violation - validity of statutes and ordinance 

In this appeal from convictions of defendant for unlawful posses- 
sion of a dangerous weapon in an area in which a declared state of 
emergency exists in violation of G.S. 14-288.7 and for violation of a 
municipal emergency curfew ordinance, held, (1) the declaration of a 
state of emergency and imposition of a curfew by the mayor of the 
municipality did not violate defendant's First Amendment rights, (2 )  
G.S. Ch. 14, Art. 36A is constitutional, and (3) defendant's constitu- 
tional rights were not violated a t  the time of his arrest and during 
his trial in superior court. 

APPEAL by defendant from Grist, J., 19 January 1970 Ses- 
sion, BUNCOMBE Superior Court. 

A warrant issued from the Police Court of the City of Ashe- 
ville charged that on or about 30 September 1969 defendant did 
unlawfully and wilfully "possess off his own premises a danger- 
ous weapon, to-wit: a 12 gauge shotgun and shells in an area 
in which a declared state of emergency exists, in violation of 
(G.S.) 14-288.7, . . ." A second warrant from said Court 
charged that on said date defendant "did unlawfully and wilfully 
violate emergency curfew ordinance of the City of Asheville 
(number 613), and proclamation imposed by Mayor Wayne S. 
Montgomery on September 29, 1969, by being on a public street, 
alley, roadway or public property within the City Limits of 
Asheville between the hours of 9:00 p.m. and 6:00 a.m., con- 
trary to the form and (sic) the statute in such cases made and 
provided and against the peace and dignity of the State." 

Defendant was convicted of the charges in the Police Court 
and appealed to Superior Court. Before pleading to the charges 
in Superior Court defendant moved to quash the warrants, con- 
tending, among other things, that the statute, ordinance, and 
proclamation referred to in the warrants are unconstitutional. 
The motions to quash were overruled, defendant pleaded not 
guilty, a jury found him guilty as charged, and from judgment 
predicated on the verdict, defendant appealed to the Court of 
Appeals. 
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Attorney General Robert Morgan, by  Assistant At torney 
General Wil l iam W .  Melvin and Assistant At torney General T. 
Buie Costen, for  the  State. 

Chambers, Stein,  Ferguson & Lanning, by  James E. Fergu- 
son 11, and Robert Harrell, for defendant appellant. 

By his assignments of error defendant contends, inter alia: 
(1) The action of the Mayor of the City of Asheville in declaring 
a state of emergency and imposing a city-wide curfew for the 
night of 30 September 1969 violated defendant's rights guaran- 
teed by the First  Amendment to the U. S. Constitution. ( 2 )  The 
statutory scheme of Chapter 14, Art. 36A, of the General Stat- 
utes of North Carolina is unconstitutional in contravention of the 
First,  Fourth, Ninth and Fourteenth Amendments to the U. S. 
Constitution and Art. I, Sec. 17 of the North Carolina Constitu- 
tion. (3) Rights guaranteed to defendant under the Federal and 
State Constitutions were violated a t  the time of his arrest and 
during the course of his trial in Superior Court. 

Suffice to say we have carefully considered all of defend- 
ant's contentions but find them without merit. We hold that  the 
challenged statutes, ordinance, and proclamation are constitu- 
tional and that  defendant received a fair  trial free from preju- 
dicial error. 

No error. 

CAMPBELL and VAUGHN, JJ., concur. 

LOUVELIA FERGUSON v. LACY FERGUSON, JR. 

No. 7019SC435 

(Filed 16 September 1970) 

Divorce and Alimony 5 2; Jury 5 1- right to jury trial -wife's abandcn- 
ment of alimony claim 

In  the wife's action for alimony without divorce and for custody 
and support of the children, the trial court properly removed the case 
from the trial docket when the wife abandoned her claim to alimony, 
and the defendant was not entitled to a jury trial on the issue of 
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abandonment of his children. 
50-13.7. 

G.S. 50-13.5 (g), G.S. 50-13.5 jh), G.S. 

APPEAL by defendant from Gambil l ,  J., 2 March 1970 Ses- 
sion of RANDOLPH County Superior Court. 

This action for alimony without divorce and custody and 
support for minor children was filed by plaintiff on 2 May 1969. 
When the matter came on for a pendente l i te hearing on 16 May 
1969, plaintiff stated in open court that  she was not seeking 
support for herself but only for the children. The court there- 
upon awarded custody of the children to plaintiff, ordered de- 
fendant to provide for their support, and retained the cause 
pending further orders. 

The cause was thereafter calendared for trial a t  the 2 
March 1970 Session of Superior Court. Judge Gambill made 
findings, based upon the record and recited stipulations, that  
the parties were divorced subsequent to the institution of the 
action, that  plaintiff's claim for support for herself had been 
withdrawn, and that  no issue remained to be passed upon by a 
jury. Based upon these findings, Judge Gambill ordered the case 
stricken from the trial docket and placed on the inactive docket 
to  be subject to  future orders "on the question of custody and 
support of the minor children as facts and circumstances just- 
ify." Defendant appealed. 

N o  appearance o f  cozonsel f o r  p la in t i f f .  

O t t w a y  B u r t o n  f o r  d e f e n d a n t  appellant,  

Defendant's principal contention is that  he is entitled to  
a jury trial on the issue of abandonment of his children, since 
the  complaint alleged and the answer denied that  defendant had 
wilfully abandoned and refused to support the plaintiff and t h e  
m i n o r  children.  His contention has no merit. "Orders for custody 
and support of minor children may be entered when the matter 
is before the court . . . irrespective of the rights of the wife 
and the husband as between themselves in an action . . . for 
alimony without divorce." G.S. 50-13.5 (g).  Proceedings for cus- 
tody and support of minor children are to be heard by the court 
without a jury. G.S. 50-13.5 (h ) .  When the plaintiff abandoned 
her claim for alimony, nothing remained for a jury to hear and 
the court properly removed the case from the trial docket. The 
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previous order for custody and support of the minor children 
remains subject to change or modification upon motion in the 
cause and a showing of changed circumstances by either party 
or anyone interested. G.S. 50-13.7. 

Defendant's other exceptions and assignments of error have 
been carefully examined. No prejudicial error has been made to 
appear. 

Affirmed. 

BROCK and MORRIS, JJ., concur. 

VIRGINIA SUE HOLLINGSWORTH v. JOSEPH E. HYATT AND WIFE, 
HELEN R. HYATT 

No. 7022SC376 

(Filed 16 September 1970) 

Landlord and Tenant § 6- action for breach of contract to furnish water 

In a tenant's action alleging the landlord's breach of contract 
to furnish water to the demised premises, neither the admissions in 
the pleadings nor the evidence was sufficient to show a legal obligation 
by the landlord to furnish plaintiff with water. 

APPEAL by plaintiff from S e a y ,  J., February 1970 Civil 
Session, DAVIDSON Superior Court. 

This is an action for breach of contract in which plaintiff 
alleges that defendants failed to furnish water to a house owned 
by defendants and orally leased by them to plaintiff. In their 
answer defendants admitted allegations of the complaint that 
they owned the subject property and that they rented i t  to plain- 
tiff "for a charge of $30 a month"; however, defendants denied 
that they agreed to supply the premises with water. 

At the conclusion of plaintiff's evidence, defendants moved 
for a directed verdict in their favor. From judgment allowing 
the motion and dismissing the action, pIaintiff appealed. 

Charles  F. Lambe th ,  Jr., for p la in t i f f  appellant. 

J .  L e e  W i l s o n  and  N e d  A. Beeker  for de fendan t  appellees. 
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We do not think the admissions in the pleadings and the 
evidence introduced a t  trial were sufficient to show a legal obli- 
gation on the part of defendants, or either of them, to provide 
plaintiff with water; therefore, the judgment granting defend- 
ants' motion for a directed verdict is 

Affirmed. 

CAMPBELL and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. ROGER DALE LAND 

No. 702286480 

(Filed 16 September 1970) 

APPEAL by defendant from Seay, J., 26 January 1970 Crimi- 
nal Session of Superior Court held in DAVIDSON County. 

The defendant was tried upon a bill of indictment charging 
him with first-degree burglary. Upon the call of the case for 
trial, he pleaded not guilty and trial was by jury. 

The evidence for the State in part tended to show that the 
prosecuting witness, Mrs. Bobby Dockery, alone in her house, 
was awakened during the night of 24 August 1969 by a noise. 
She went to the den to get a gun where she was grabbed by the 
defendant who threatened her with a knife or a straight razor. 
She asked what he wanted, and he replied, "I'm just going to 
show you a good time." The defendant proceeded to make sexual 
advances and kissed Mrs. Dockery several times while she pro- 
tested. There was a knock a t  the front door followed by a knock 
a t  the back door. Mrs. Dockery went to the back door and found 
some police officers there. The officers discovered the defend- 
ant in a bedroom hiding under the bed. There was also evidence 
that a screen had been cut and entry made into the house through 
a window. A neighbor across the street had seen a man enter 
through the window, had heard Mrs. Dockery cry out in alarm, 
and had called the police. 

The defendant offered no evidence and a t  the close of the 
evidence for the State moved for judgment as of nonsuit, which 
was overruled. 
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The jury returned a verdict of guilty of breaking or entering 
with intent to commit the felony of rape, and from judgment im- 
posing sentence, the defendant appealed. 

Attorney General Morgan and S t a f f  Attorney Sauls for the 
State. 

Clarence C. Boyan for defendant appellant. 

The defendant noted over fifty exceptions to the ruling 
the trial judge and to portions of the charge to the jury, but 
examination we find none of them of substantial merit. 

The evidence was sufficient to support the verdict, and in  
the trial we find no prejudicial error. 

No Error. 

PARKER and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. LESTER SUMMERLIN 

No. 7018SC468 

(Filed 16 September 1970) 

APPEAL by defendant from Collier, J., 13 April 1970 Crimi- 
nal Session of GUILFORD Superior Court. 

In these criminal cases the defendant, represented by coun- 
sel, waived bills of indictment and pleaded guilty to three 
charges of armed robbery set forth in informations signed by 
the solicitor. From judgments imposing prison sentences in the 
three cases, defendant appealed to the Court of Appeals. 

Attorney General Robert Morgan by  S t a f f  Attorney L. 
Philip Covington for the State. 

Assistant Public Defender Robert D. Douglas 111, for de- 
f endant appellant. 
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With admirable candor, appellant's counsel states that he 
has searched the record and all proceedings involved in this 
appeal and is unable to find prejudicial error. We agree. 

Each information on which defendant was brought to trial 
was proper in form to charge the offense of robbery with the 
use or theatened use of firearms as described in G.S. 14-87. Each 
information contained "as full and complete a statement of the 
accusation as would be required in an indictment," as required 
by G.S. 15-140.1, and pursuant to that statute the defendant and 
his counsel each signed written waivers of indictment which 
appeared on the face of each information. Before accepting de- 
fendant's tendered guilty pleas, the trial judge carefully ex- 
amined the defendant as to his understanding of the nature of 
the charges against him, of his right to plead not guilty and to 
be tried by a jury, of the maximum punishment which might be 
imposed upon his tendered guilty pleas, and concerning the 
voluntariness of his pleas. The court also questioned defendant 
concerning his readiness for trial and as to whether he was 
satisfied with the services of his counsel. After this examination 
the court entered an order, which is made a part of the record, 
making findings of fact and adjudging that the pleas of guilty 
tendered by defendant were freely, understandingly and volun- 
tarily made. On these findings and adjudication the court or- 
dered the pleas of guilty to be entered in the record. The sen- 
tences imposed were within statutory limits provided in G.S. 
14-87. In the entire proceedings and the judgments appealed 
from we find 

No error. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE OF NORTH CAROLINA v. CONNIE ABNER SPEARS 

No. 7023SC506 

(Filed 16 September 1970) 

APPEAL by defendant from Beal, S.J., Regular April 1970 
Criminal Session, WILKES Superior Court. 

Defendant pleaded guilty to the crime of robbery and judg- 
ment imposing an active prison sentence was entered. An order 
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was also entered revoking defendant's probation and placing a 
suspended sentence into effect. Defendant appealed. 

Attorney General Robert Morgan by Staff Attorney Ernest 
L. Evans, for the State. 

McElwee, Hall and Herring by Jerone C. Herring for de- 
f endant appellant. 

With commendable frankness counsel for defendant states 
that he is unable to find prejudicial error in this case. After a 
carefuI examination of the face of the record, we are satisfied 
that no prejudicial error appears thereon. 

Affirmed. 
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WACHOVIA BANK AND TRUST COMPANY, N. A., J O H N  C. WHIT- 
AKER AND L. D. LONG, TRUSTEES UNDER THE WILL OF MRS. MATE G. 
BITTING REYNOLDS, DECEASED, PETITIONERS, V. ROBERT MORGAN, 
ATTORNEY GENERAL OF THE STATE OF NORTH CAROLINA; ST. JOSEPH'S 
HOSPITAL, INC.; CHARLOTTE-MECKLENBURG HOSPITAL AU- 
THORITY (FORMERLY CHARLOTTE MEMORIAL HOSPITAL) ; CITY O F  
WINSTON-SALEM; NORTH CAROLINA BAPTIST HOSPITALS, 
INC.; REX HOSPITAL; DUKE UNIVERSITY; WESLEY LONG 
HOSPITAL, INC.; HICKORY MEMORIAL HOSPITAL, INC.; 
HUGH CHATHAM MEMORJAL HOSPITAL, INC.; PASQUOTANK 
COUNTY; GOOD SAMARITAN HOSPITAL, INC.; SOUTHEAST- 
E R N  GENERAL HOSPITAL (FORMERLY BAKER-THOMPSON MEMORIAL 
HOSPITAL, INC.) ; TRUSTEES O F  LINCOLN HOSPITAL; ROCKY 
MOUNT SANITARIUM, INC.; S. D. MCPHERSON, TRADING AS MC- 
PHERSON HOSPITAL; LEXINGTON MEMORIAL HOSPITAL, INC.; 
J. C. CASSTEVENS, TRADING AS CASSTEVENS CLINIC; T H E  ASHE- 
VILLE ORTHOPEDIC HOME, INC.; PROVIDENCE HOSPITAL 
(FORMERLY PETRIE HOSPITAL, INC.) ; ANSON COUNTY HOSPITAL 
(FORMERLY THE ANSON SANATORIUM) ; FORSYTH COUNTY; CITY 
O F  RALEIGH; WAKE COUNTY; CUMBERLAND COUNTY; 
PRESBYTERIAN HOSPITAL, INC.; WATTS HOSPITAL; SAMP- 
SON COUNTY MEMORIAL HOSPITAL, INCORPORATED; ONS- 
LOW MEMORIAL HOSPITAL, INCORPORATED; NEW HANOVER 
MEMORIAL HOSPITAL, INC.; HENDERSON COUNTY (OPERA- 
TOR OF MARGARET R. PARDEE MEMORIAL HOSPITAL) ; WILSON MEMO- 
RIAL HOSPITAL, INC.; MEMORIAL MISSION HOSPITAL O F  
WESTERN NORTH CAROLINA, INCORPORATED; C. J. HARRIS 
COMMUNITY HOSPITAL, INCORPORATED O F  SYLVA, NORTH 
CAROLINA; MOREHEAD MEMORIAL HOSPITAL; NORTH 
CAROLINA HOSPITAL ASSOCIATION; RESPONDENTS 

No. 7021SC518 

(Filed 21 October 1970) 

1. Appeal and Error §§ 1, 7; Trusts 9 4- appeal by trustees of charitable 
trust - parties aggrieved - consideration of appeal 

Although an appeal by the trustees of a charitable trust was sub- 
ject to dismissal on the ground that  there were no parties aggrieved 
by the order of the superior court modifying the trust, the Court of 
Appeals nonetheless considers the appeal in the exercise of its super- 
visory power, where the order affected the interests of a substantial 
number of public and private hospitals in the State, as well as thou- 
sands of persons who will be hospitalized as charity patients. G.S. 1-271, 
G.S. 7A-32 (c) . 

2. Appeal and Error § 7- right of appeal - judgment entered on party's 
own motion 

A party has no right to appeal from a judgment entered on his 
own motion. 
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3. Trusts 4-- petition to modify charitable trust - jurisdiction of su- 
perior court 

Superior court properly had jurisdiction over the parties and sub- 
ject matter in a hearing on a trustees' petition to modify a charitable 
trust  that  was subject to a 1948 judgment setting forth the rights and 
duties of the trustees, where (1 )  the 1948 judgment specifically pro- 
vided for the retention of the case on the inactive docket for reactiva- 
tion upon proper notice and (2) the trustees' petition and proper 
notice were served on all parties. 

4. Trusts § 4- charitable trust - trial court's authority to modify trust 
terms 

Where a trial court correctly finds that  i t  is now impossible or 
impracticable to administer a charitable trust in the manner directed 
by the settlor's will, the trial court has plenary authority, both in- 
herent and statutory, to order that  the trust be administered as nearly 
as  possible thereto so as to fulfill the general charitable intention of 
the settlor. G.S. 36-23.2. 

5. Trusts f$ 4- petition to modify charitable trust -sufficiency of find- 
ings of fact 

In  a trustee's action to modify a charitable trust instrument which 
provided for the direct payment of trust income to the hospitals of the 
State for the benefit of charity patients, the trustees contending that  
the innovations of governmental and social programs have made i t  im- 
possible or impracticable to accomplish the purpose of the trust, there 
was insufficient evidence to support the trial court's findings of fact 
that  needy patients are being so adequately cared for by governmental 
and social programs that  direct payment by the trust toward the care 
of the patients is impossible or impracticable; consequently, the judg- 
ment of the trial court granting relief to the trustees is reversed with- 
out prejudice to the trustees to reapply for relief on a theory more con- 
sistent with the facts shown by the evidence. 

Judge MORRIS concurring. 

Judge BROCK dissenting. 

APPEAL by petitioners from Lup ton ,  J., 27 April 1970 Ses- 
sion of FORSYTH County Superior Court. 

Action was initiated in November 1947 by trustees named 
under the will of Mrs. Kate G. Bitting Reynolds, deceased, for 
instructions and advice concerning their rights and duties under 
Section Five of the will. Judgment was entered 24 May 1948 
granting the instructions and advice sought and ordering that 
the case be retained on the inactive docket of the court for fur- 
ther orders, with leave granted to the trustees and other inter- 
ested parties to reactivate the case upon notice to proper parties. 
The judgment was reviewed and affirmed by the Supreme 
Court. Trust Co. v. McMullan, Attorney General, 229 N.C. 746, 
51 S.E. 2d 473. 
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On 18 August 1969, the present trustees under Mrs. Reyn- 
olds' will filed a petition in the original action requesting broader 
discretionary powers in administering the trust. In the petition 
the trustees alleged that because of the innovations of govern- 
mental and social programs i t  has become impossible or imprac- 
ticable to accomplish the testatrix's purpose of providing medical 
care to charity hospital patients in North Carolina by paying 
the income of the trust in the manner set forth in Section Five 
of the will. The pertinent provisions of Section Five are as fol- 
lows : 

"All the Rest, Residue and Remainder of my estate . . . I 
give, devise and bequeath : 

To my trustees hereinafter named, in trust, . . . to pay 
three-fourths of the net income therefrom to the Hospitals 
located in the State of North Carolina, for the benefit of 
Charity patients, and said trustees shall pay such income 
quarterly to said hospitals upon the basis of the average 
number of charity patients cared for therein during each 
day of the immediately preceding period of three months. 
Any hospital participating under the provisions of this Will 
except those benefiting from specific bequests shall make 
a monthly report to my trustees showing the number of 
charity patients cared for during each day of the month, 
and my trustees shall be the sole judge as to the eligibility 
to receive benefits hereunder of any and all hospitals, and 
the decision of my trustees in respect thereto shall be final." 

After a hearing on the petition the presiding judge signed 
the judgment tendered by the trustees, wherein findings of fact 
are set forth including the following : 

"The Testatrix, by SECTION FIVE of her Will, manifested 
a general intention to devote her property, the residual por- 
tion of her estate, to charity. 

(11) It was the manifested general intention of Mrs. Kate 
G. Bitting Reynolds, Deceased, the settlor or testatrix, to 
devote a three-fourths portion of her residuary estate toward 
the promotion of health and medical care for the people of 
North Carolina in need of medical care and assistance. 

(12) Mrs. Kate G. Bitting Reynolds executed her Will on 
or about July 26, 1934, and died a resident of Forsyth 
County on September 23, 1946. Since the execution of her 
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Will, and since the date of her death, there have been sig- 
nificant changes in the cost of hospital care and in the 
assumption of public responsibility for the care of charity 
patients. 

(13) Since the execution of the Will of Mrs. Kate G. Bit- 
ting Reynolds in 1934, and since her death on September 
23, 1946, the financial needs which the Testatrix intended 
to directly subsidize have been reduced or eliminated by 
the initiation or augmentation of the following trends and 
public programs: [then follows a list of programs and 
trends including the federal "Medicare" and "Medicaid" 
program, federal grants for maternal and child welfare 
programs, veterans health programs, various State, county 
and local assistance programs, the trend toward private 
medical insurance protection and others]. 

(14) Providing health care and meeting medical needs is 
a fast-developing field requiring a t  times the use of new, 
innovative and experimental approaches. 

(15) The Trust, devise or bequest for charity created by 
Mrs. Kate G. Bitting Reynolds, Deceased, for the people of 
North Carolina in need of medical care and assistance, has 
become impossible or impracticable of fulfillment; the set- 
tlor, or testatrix, has not provided, either directly or indi- 
rectly, for an alternative plan in the event of such 
impossibility or impracticability; and the Court, upon the 
application of the Trustees of the Trust, should order an 
administration of the trust as nearly as possible to fulfill 
the manifested general charitable intention of the settlor or 
Testatrix. 

(16) As of the 4th day of May, 1970, the estimated net 
annual income of the Hospital Trust created under SECTION 
FIVE of the Will of Mrs. Kate 6. Bitting Reynolds, Deceased, 
is approximately $941,000; the principal of said Trust is 
approximately $18,021,000; and the Trustees are holding 
an additional $2,408,000 in accumulated, but undistributed, 
income. * * *  
(18) The Trustees, in the application of Trust income, 
should be authorized to establish an Advisory Board of 
such individuals as the Trustees may from time to time 
deem best suited to enable them to apply Trust income for 
the manifested general charitable intention of the testatrix 
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and to employ such professional or administrative assist- 
ance as, in the opinion of the said Trustees, is necessary 
or desirable for the efficient and expeditious administra- 
tion and disposition of trust funds. The Trustees should be 
expressly authorized to expend trust funds for the purpose 
of making intelligent application of Trust income and, in so 
doing, to provide reasonable compensation to members of 
the Advisory Board, to purchase qualified advice and re- 
search data and to establish an office with pertinent sup- 
plies, equipment and staff." 

The judgment, based upon the findings set forth above, 
concluded that the testatrix expressed a general testamentary 
intent which has become impossible or impracticable of fulfill- 
ment in the manner prescribed in the will. Thereupon, pursuant 
to the authority granted in G.S. 36-23.2 and its equitable jurisdic- 
tion, the court adjudged and decreed, in pertinent part, as fol- 
lows : 

"(1) That the Trustees under SECTION FIVE of the Will 
of Mrs. Kate G. Bitting Reynolds, Deceased, by reason of 
the changed circumstances and conditions referred to in the 
FINDINGS OF FACT AND CONCLUSIONS OF LAW, are no longer 
required to make payments of income from the Hospital 
Trust to Hospitals located in North Carolina for the bene- 
fi t  of Charity Patients but the Trustees may and they are 
hereby authorized to use the income from the Hospital 
Trust, including accumulated income, in such manner as the 
Trustees, in their uncontrolled discretion, subject only to 
further orders of the Court, may from time to time deem 
best to serve, directly or indirectly, the health and medical 
needs of the people of North Carolina who may be in need 
of medical care or assistance. 

In giving this broad authority to the Trustees, the Court 
recognizes that provjding for the health and meeting the 
medical needs of people in North Carolina who may be in 
need of medical care or assistance is a fast-developing field. 
It is the purpose of the Court to authorize the Trustees, act- 
ing upon informed advice and counsel, to be progressive and 
innovative in meeting such needs and providing such care 
and from time to time to adopt new and untried methods in 
this field, and to modify, abandon and change such methods 
in such manner and a t  such times as the Trustees, in the 
exercise of their discretion, may deem appropriate and 
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proper. The Court also recognizes that i t  may be impos- 
sible to provide such care and assistance solely for needy 
persons; and the Trustees are authorized to provide such 
care or assistance whenever in their judgment a substantial 
benefit will be derived by needy persons, even though bene- 
f i t  is also derived by others. 

(2) The Trustees are hereby authorized to establish an  
Advisory Board of such persons as the Trustees may from 
time to time deem best suited to advise and counsel them 
in the application of trust income toward the promotion of 
health and medical care for the people of North Carolina in 
need of medical care or assistance. 

(3) In the administration of the Hospital Trust (the three- 
fourths portion of the residuary estate of Mrs. Kate G. Bit- 
ting Reynolds, Deceased), the Trustees should be, and they 
are hereby, authorized and empowered, in the exercise of 
their discretion, to set up reserves out of the income of the 
Trust and to increase, decrease, exhaust and replenish such 
reserves from time to time as conditions affecting the 
Trust and the beneficiaries thereof may, in the judgment 
of the Trustees, require; and the Trustees are further au- 
thorized and empowered to expend Trust funds for the pur- 
pose of making intelligent application of trust income and, 
in so doing, to provide reasonable compensation to mem- 
bers of any Advisory Board, to purchase such further quali- 
fied advice and research data as the Trustees from time to 
time deem necessary, and, to the extent that the Trustees 
may from time to time deem necessary or proper, to estab- 
lish an office with pertinent supplies, equipment and staff 
to carry out the administration of the trust as herein author- 
ized. 

* * * 
( 5 )  This cause shall continue to be retained upon the 
inactive docket of this Court for further orders, with leave 
granted to the Trustees, or the surviving Trustees or 
Trustee, or any other party hereto or any other hospital 
or related institution or association or other similar body 
representing hospitals or related institutions or associations, 
upon ten days' written notice to the Attorney General of 
North Carolina and to such of the other parties named in 
the now caption of this JUDGMENT as may be living or in 
existence, or their respective counsel of record, to apply to 
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this Court for further orders in the premises, supplementing 
and further implementing this JUDGMENT.'' 

At the suggestion of the trial court the petitioners appealed 
assigning "possible errors." 

Womble, Carlyle, Sandridge & Rice by W .  P. Sandridge, Jr., 
for plaintiff  appellants. 

Robert Morgan, At torney General, by  Christine Y .  Denson, 
Staf f  At torney,  for respondent appellee State  of Nor th  Caro- 
lina. 

Hollowell and Ragsdale by  Edward E. Hollowell fov respond- 
ent  appellee Nor th  Carolina Hospital Association. 

GRAHAM, Judge. 

It does not appear that any party has objected to the entry 
of the judgment tendered to the court by the trustees. The At- 
torney General and the North Carolina Hospital Association 
have filed briefs in which they join the trustees in urging that 
the judgment be affirmed. No briefs have been filed by any 
party urging the contrary. 

11, 21 A question arises as to whether the trustees may appeal 
as aggrieved parties within the meaning of G.S. 1-271. A party 
has no right to appeal from a judgment entered on his own 
motion. Dillon v. Wentx,  227 N.C. 117, 41 S.E. 2d 202; Johnson 
u. Sidbury, 226 N.C. 345, 38 S.E. 2d 82. The trustees admit in 
their brief that there are no aggrieved parties. The judgment 
appealed from was entered on the motion of the appellant 
trustees. Hence, this appeal is subject to being dismissed ex  mero 
mo tu  as presenting no controversy. However, this case affects 
the interests of substantial numbers of public and private hos- 
pitals in this State, as well as thousands of persons who are 
now, or in the future will be, hospitalized in North Carolina as 
charity patients. We have, therefore, elected to entertain the 
appeal in the exercise of the supervisory power vested in this 
Court under the provisions of G.S. 7A-32 (c). We also point out 
that the same situation existed when the first judgment en- 
tered in this cause was appealed, and the Supreme Court enter- 
tained the appeal. Trus t  Co. v. McMullan, At torney General, 
supra. (See also: Cotton Mills v. Local 578, 251 N.C. 218, 111 
S.E. 2d 457; Sta te  v. Scoggin, 236 N.C. 1, 72 S.E. 2d 97; Trus t  
Co. v. Waddell, 234 N.C. 454, 67 S.E. 2d 651.) 
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[3] The first questions raised by the trustees' assignments of 
possible errors are jurisdictional. We conclude, under the author- 
ity of the Supreme Court opinion affirming the first  judgment 
entered in this action (Trust Co. v. McMullan, Attorney General, 
supra), that  the trial court had jurisdiction over the parties and 
the subject matter and did not e r r  in permitting this action to be 
reopened. Although some of the parties named in the original 
suit are  no longer in existence, appropriate parties have been 
substituted. The judgment of 24 May 1948 specifically provided 
for the retention of the case on the inactive docket for reactiva- 
tion upon proper notice. It appears that  the petition and proper 
notice were served on all parties and that  they are properly be- 
fore the court. 

The trustees seek a determination as to whether the court 
had the authority to  grant the broad discretionary powers to 
administer the trust  which are enumerated in the judgment. We 
look first  to the authority granted by statute. G.S. 36-23.2, en- 
acted in 1967, provides as follows : 

"Charitable Trusts Administration Act.- (a) If a trust  for  
charity is or becomes illegal, or impossible or impracticable 
of fulfillment or if a device [sic] or bequest for charity, 
a t  the time i t  was intended to become effective is illegal, 
or  impossible or impracticable of fulfillment, and if the 
settlor, or testator, manifested a general intention to devote 
the property to  charity, any judge of the superior court 
may, on application of any trustee, executor, administrator 
or  any interested party, or the Attorney General, order an  
administration of the trust, devise or bequest as nearly a s  
possible to fulfill the manifested general charitable inten- 
tion of the settlor or testator. In every such proceeding, the  
Attorney General, as representative of the public interest, 
shall be notified and given an  opportunity to be heard. This 
section shall not be applicable if the settlor or testator has 
provided, either directly or indirectly, for an  alternative 
plan in the event the charitable trust, devise or bequest i s  or  
becomes illegal, impossible or  impracticable of fulfillment. 
However, if the alternative plan is also a charitable t rus t  
or  devise or bequest for charity and such trust, devise or  
bequest for charity fails, the intention shown in the original 
plan shall prevail in the application of this section. 

(b) The words 'charity' and 'charitable,' as used in this 
section shall include, but shall not be limited to, any elee- 



468 IN THE COURT OF APPEALS C9 

Trust Co. v. Morgan, Attorney General 

mosynary, religious, benevolent, education, scientific, or 
literary purpose." 

This statute represents an obvious intent on the part of 
the IegisIature to invest the superior courts of this State with 
the power of cy pres. C y  pres. meaning "as near as possible," 
is the doctrine that equity will, when a charity is originally or 
later becomes impossible, inexpedient, or impracticabIe of ful- 
fillment, substitute another charitable object which is believed 
to approach the original purpose as closely as possible. Bogert, 
Trusts and Trustees 2d, § 431. Before the passage of this stat- 
ute, our Supreme Court often held that the doctrine of cy pres 
did not obtain in this State. Board o f  Education v. Wilson, 215 
N.C. 216, 1 S.E. 2d 544; Woodcock v. Trus t  Co., 214 N.C. 224, 
199 S.E. 20; Thomas v. Clay, 187 N.C. 778, 122 S.E. 852; Trus t  
Co. v. Ogburn, 181 N.C. 324, 107 S.E. 238; Keith v. Scales, 124 
N.C. 497,32 S.E. 809 ; Holland v. Peck, 37 N.C. (2 Ire. Eq.) 255. 
However, it has nevertheless been repeatedly recognized in this 
jurisdiction that the failure of the method designed by the trust 
for carrying out a general charitable purpose does not destroy 
the trust. In Johnson v. Wagner,  219 N.C. 235, 13 S.E. 2d 419, 
Devin, J. (later C.J.), speaking for the court stated: 

"In this case, while the general purpose of the testator to 
donate property to charitable uses, and the designation of 
the ultimate beneficiaries for whom the trust is created, 
sufficiently appear, the fact seems to have been definitely 
established that the particular mode for the use of the 
designated property has failed. The gift of the property for 
a designated use in a particular manner has been declined 
as  impracticable. The donation of the land for use as an 
assembly ground has failed, but that does not destroy the 
trust. I t  seems to be a generally recognized principle con- 
trolling the decisions of courts of chancery on the subject 
that when a definite charity has been created, the failure 
of the particular mode in which i t  is to be effectuated does 
not destroy the trust. It has been well said, 'the substantial 
intention shall not depend on the insufficiency of the formal 
intention.' Trus t  Co. v. Ogburn, supra. The general intent 
of the testator must prevail over the particular mode pre- 
scribed. Zollman Am. Law of Charities, see. 137. Notwith- 
standing the impossibility of effectuating the particular 
method prescribed for carrying out the provisions of a trust, 
the Court will exercise its equitable jurisdiction and super- 
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vise the administration of the fund so as to accomplish the 
purposes expressed in the will. Paine v. Forney, supra; 
Trust Co. v. Ogburn, supra." 

Other cases generally applying the same principle enunci- 
ated above include: Trust Co. v. Construction Co., 275 N.C. 399, 
168 S.E. 2d 358; Brooks v. Duckworth, 234 N.C. 549, 67 S.E. 2d 
752; Hospital v. Comrs. of Durham, 231 N.C. 604, 58 S.E. 2d 
696; Cutter v. Trust Co., 213 N.C. 686, 197 S.E. 542; Trust Co. 
v. Ogburn, 181 N.C. 324, 107 S.E. 238. 

In 4 Scott, The Law of Trusts 3d, § 399.4 the following 
salient point is made: "The result of a too strict adherence to the 
words of the testator often means the defeat rather than the 
accomplishment of his ultimate purpose. He intends to make the 
property useful to mankind, and to render it useless is to defeat 
his intention. 'Under the guise of fulfilling a bequest,' said John 
Stewart Mill, 'this is making a dead man's intentions for a single 
day a rule for subsequent centuries, when we know not whether 
he himself would have made it a rule even for the morrow. . . . No 
reasonable man, who gave his money, when living, for the benefit 
of the community, would have desired that his mode of bene- 
fiting the community should be adhered to when a better could 
be found.' " (Quoting from 1 Mill, Dissertations 32, 36.) 

[4] If the trial court correctly concluded that it is now impos- 
sible or impracticable to administer the trust in the manner 
directed by Mrs. Reynolds' will, i t  had plenary authority, pur- 
suant to its inherent equitable power and under the provisions 
of G.S. 36-23.2, to order that i t  be administered as nearly as  
possible thereto so as to fulfill the general charitable intention 
of Mrs. Reynolds. Her general intent was obviously to benefit 
those persons in North Carolina in need of medical care and 
financially unable to obtain it. 

We are also of the opinion that the judgment is not defec- 
tive because i t  authorizes the trustees, in their "uncontrolled dis- 
cretion" to apply the proceeds in accordance with Mrs. Reynolds' 
general intent, rather than undertaking to outline and direct 
the trustees to employ a particular substitute mode of admin- 
istration. "Uncontrolled discretion,'' as used in the judgment, 
simply means that the trustees have the authority to select from 
among numerous modes of administration that are undoubtedly 
available to carry out Mrs. Reynolds' general intent. It does not 
mean that their discretion in the use of the trust funds is un- 
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bridled to the extent that they can employ the funds for pur- 
poses inconsistent with the purpose of the trust. 

[5] The judgment, however, must nevertheless be reversed 
because the evidence presented fails to establish that the mode 
directed by Mrs. Reynolds for administering the trust has become 
either impossible or impracticable f o r  the  reasons asserted in 
t h e  petition, or because of t h e  facts found by  t h e  court. The 
trustees base their claim, as argued in the brief, upon the prop- 
osition that "since the date the will was executed and since Mrs. 
Reynolds' death, there has been an awakening of awareness of 
the medical needs of society. This awareness has resulted in the 
creation of numerous governmental and public programs which 
have practically done away with the charity patient which Mrs. 
Reynolds sought to benefit." This is also the basis of the court's 
judgment. In finding of fact number 13, and a corresponding 
conclusion of law, the court determined that the financial needs 
which Mrs. Reynolds intended to subsidize directly have been 
reduced or eliminated by the initiation or augmentation of cer- 
tain governmental trends and programs to the point where i t  
has become impracticable or impossible to fulfill the purpose 
of the trust. There is evidence, to be sure, that the programs 
enumerated in the court's order are now providing hospital care 
for numerous persons who otherwise would be classified as 
charity patients. This evidence, however, falls far  short of show- 
ing that the charity patient, as known by Mrs. Reynolds, has 
virtually disappeared from the scene in North Carolina. For in- 
stance, the trustees' evidence shows that after the advent of 
Medicare the number of charity days of hospital care provided 
for patients in North Carolina decreased substantially. But 
50,615 days of charity care were nevertheless still provided by 
106 North Carolina hospitals in the quarter ending 30 June 
1967. There is no evidence to show how much, if any, decrease 
has occurred since that date. Nor is there any showing as to how 
the number of charity patients being provided for in North 
Carolina hospitals today compares with the number provided for 
at the time Mrs. Reynolds died or a t  the time she executed her 
will. Insofar as the record shows, we are left to wonder if, in 
spite of all the governmental programs, charity care has not in 
fact increased. We take notice of the substantial increase in 
population and the modern trend to hospitalize the ill. Could i t  
be that these factors, and perhaps other factors, have offset any 
decrease resulting from the various assistance programs? 
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It is significant to note that several hospitals filed answers 
denying that there had been a decrease in charity patients since 
the advent of Medicare. Duke University Hospital alleged that 
the days of charity care provided there increased during the 
year of 30 June 1966 to 30 June 1967, which is the year alleged 
in the petition as representing a significant decrease on account 
of Medicare. 

We view this case as similar in many respects to the case 
of West v. Lee, 224 N.C. 79, 29 S.E. 2d 31 (1944). There, plain- 
tiffs sought to have terminated a trust established by a will of 
1895. The purpose of the trust was to provide a free permanent 
common school English education for poor white children of 
Buncombe County of eight years and over. Plaintiffs attacked 
the trust on the theory that the expansion of the state school 
system and the enlargement of opportunity adequately met every 
educational demand of indigent children and destroyed the ob- 
ject of the trust. In rejecting plaintiffs' efforts, Justice Seawell 
stated : 

"We agree with the encomium counsel for the appellants 
have addressed to public school progress. Even some of the 
smaller towns have a larger investment in educational facili- 
ties, and buildings more commodious and impressive than 
the University of North Carolina afforded when Aycock, 
McIver and Alderman matriculated there. The public school 
term has been increased under the Constitution from four to 
six months, and by statute to a minimum of eight months, 
and a maximum of nine months, if the district or the county 
may so request. Appropriations are large, considering per 
capita wealth, and the opportunities of free tuition afforded 
the youth of the State have been vastly enlarged. But i t  is  
not claimed by the most optimistic that this amazing prog- 
ress has saturated the public demand or the public need. 
Teacher load is a serious problem, menacing efficiency of 
instruction. Individual attention to backward children is 
a related unsolved problem. If the Murray trust were in- 
stigated today, we could not, as a matter of law, deny i t  a 
place in the all-out educational effort upon the argument 
advanced, if we were permitted to entertain i t  a t  all. 

Indeed, there is implied in the definition of charitable trusts, 
whose purposes almost necessarily are found amongst those 
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which all enlightened countries recognize as also obliga- 
tions of government, that they may, as coadjutors, stand side 
by side with State agencies instituted and maintained for 
the same purpose. 

'A charity may be defined as a gift to be applied consist- 
ently with existing laws, for the benefit of an indefinite 
number of persons, either by bringing their minds or hearts 
under the influence of education or religion, by relieving 
their bodies from disease, suffering or constraint, by assist- 
ing them to establish themselves in life, or by erecting or 
maintaining public buildings or works or otherwise less- 
ening the burdens of government.' Scott on Trusts, Sec. 368 ; 
Whitsett v. Clapp, 200 N.C., 647, 649, 158 S.E., 183. 

The appellants have admitted that even in prosperous Ashe- 
ville and Buncombe County, as indeed elsewhere in all the 
world, the Biblical adage holds true: 'Ye have the poor 
always with you'; and that there are, in the area covered 
by the trust, those who may qualify as beneficiaries. The 
plaintiffs, we think, are concluded by this admission." 

There plaintiffs sought dissolution of the trust; whereas, 
here the trustees are seeking only a deviation in the method 
directed by the trust for the expenditure of funds. The main 
purpose being kept in view, considerable flexibility should al- 
ways be allowed in the details of the execution of a trust, so as 
to adapt i t  to changed conditions. Mars v. Gibert, 93 S.C. 455, 
466, 77 S.E. 131, 135. But the theory upon which the trustees 
have proceeded here is identical to that put forward by the plain- 
tiffs in West: that is, that because of changes in conditions, the 
objects of the trustor's charity have become extinct, or virtually 
so. Here, as in West, the evidence fails to support such a theory. 

Uncontradicted evidence of the trustees here tends to show 
that the demand for charitable funds (due perhaps to an escala- 
tion of hospital costs rather than an increase in the number of 
charity patients) has actually increased to the point where the 
money which can be paid by the trust to hospitals in the manner 
provided by the will is insignificant and of little help in encour- 
aging hospitals to admit and care for charity patients. This is so 
largely because the average daily cost of hospital care in North 
Carolina has risen from $3.03 when Mrs. Reynolds executed her 
will to almost $50.00 today. The slightly more than $3.00 a day 
which is available from the trust income to apply toward the 
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daily care of each patient is now of little significance. It has been 
suggested that the hospital administrative cost of keeping rec- 
ords, reporting to the trustees and applying for proceeds under 
the trust, in some instances nearly equals the benefits paid. The 
Senior Vice President of the corporate trustee explained the 
dilemma of the trustees as follows: 

"In short, we were concerned that the money was not accom- 
plishing as much as it might. In many cases, the payments 
to hospitals were relatively small and were just swallowed 
u p  in the tremendous expense of hospitals." (Emphasis 
added.) 

In our opinion the evidence of the trustees is inconsistent 
with the allegations in the petition and the court's findings that 
needy patients are being so adequately cared for by governmental 
and social programs that direct payments by charity toward 
their care is impossible or impracticable. In fact, according to 
the uncontradicted evidence, if i t  is now impracticable to ad- . 
minister the trust in the manner provided by Mrs. Reynolds, 
i t  is for the reason that the burden of caring for charity patients 
in hospitals has become so great that the small amount avail- 
able to apply toward this cost from the trust is insignificant and 
can be more effectively used in other ways. It is clearly not, 
as  found by the court, because of governmental and social pro- 
grams and trends. These programs and trends should in fact re- 
duce the burden of charity, thereby making more effective the 
direct payments to hospitals as directed by Mrs. Reynolds' will. 

We are powerless to make findings of fact. Therefore we 
may not now concern ourselves with whether the trustees are  
entitled to the relief sought because the increased cost of charity 
care has made the payments under the trust impracticable, 
thereby making it necessary that another mode of administering 
the trust be employed in order to effectively carry out the gen- 
eral intent of Mrs. Reynolds. The fact is that relief has been 
granted on totally different and inconsistent findings which are  
unsupported by the evidence. To affirm the judgment in i ts 
present form would be to acknlowledge that governmental and 
social programs and trends have preempted the need for any 
direct charitable assistance to hospitals for the care of needy 
patients. This we are unprepared to do. 
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We reverse the judgment without prejudice to the trustees 
to reapply for relief on a theory more consistent with the facts 
shown by the evidence. 

Reversed. 

Judge MORRIS concurs in the result. 

Judge BRQCK dissents. 

Judge MORRIS concurring : 

I am in accord with the result reached and with the reasons 
therefor. In addition, however, I feel compelled to state that I 
have considerable reservations with respect to the propriety and 
legal correctness of that portion of the judgment authorizing 
the trustees to "establish an Advisory Board of such persons as  
the Trustees may from time to time deem best suited to advise 
and counsel them in the application of trust income toward the 
promotion of health and medical care for the people of North 
Carolina in need of medical care or assistance." The broadness 
of the order allowing the trustees to employ an Advisory Board 
could result in a complete delegation of duties by the trustees 
chosen by the testatrix, with the Advisory Board, for all practi- 
cal purposes, acting as trustees. This, in my opinion, goes far  be- 
yond the employment, on a temporary basis, of experts for assist- 
ance and advice in a particular area and with respect to a par- 
ticular question. Indeed, the judgment gives this authority to the 
trustees in addition to the employment of an Advisory Board. 

Judge BROCK dissenting : 

I do not disagree with the determination in the majority 
opinion that the findings of the trial tribunal are inconsistent 
with the evidence, and for that reason would require reversal 
of the judgment entered. However, I would point to an additional 
ground for reversal lest upon rehearing the trial tribunal might 
be led to believe our silence on the subject constituted approval. 

Finding of Fact No. (18) is as follows : 

" (18) The Trustees, in the application of Trust income, 
should be authorized to establish an Advisory Board of such 
individuals as the Trustees may from time to time deem 
best suited to enable them to apply Trust income for the 
manifested general charitable intention of the testatrix and 
to employ such professional or administrative assistance 
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as, in the opinion of the said Trustees, is necessary or de- 
sirable for the efficient and expeditious administration and 
disposition of trust funds. The Trustees should be expressly 
authorized to expend trust funds for the purpose of making 
intelligent application of Trust income and, in so doing, to 
provide reasonable compensation to members of the Ad- 
visory Board, to purchase qualified advice and research 
data and to establish an office with pertinent supplies, 
equipment and staff." 

Thereafter section ( 2 )  of the judgment provides : 

" ( 2 )  The Trustees are hereby authorized to establish 
a n  Advisory Board of such persons as the Trustees may 
from time to time deem best suited to advise and counsel 
them in the application of trust income toward the promo- 
tion of health and medical care for the people of North 
Carolina in need of medical care or assistance." 

A portion of section ( 3 )  of the judgment provides : 

" ( 3 )  * * * the Trustees are further authorized and 
empowered to expend Trust funds for the purpose of making 
intelligent application of trust income and, in so doing, 
to provide reasonable compensation to members of any Ad- 
visory Board, to purchase such further qualified advice and 
research data as the Trustees from time to time deem neces- 
sary, and, to the extent that the Trustees may from time 
to time deem necessary or proper, to establish an office 
with pertinent supplies, equipment and staff to carry out 
the administration of the trust as herein authorized." 

By the portions of the judgment above quoted, the Trustees 
are  authorized to shift responsibility for decision making to an 
Advisory Board selected by them; and the Trustees are author- 
ized to fix compensation for the members of such a board, to be 
paid from the Trust funds. Also, the judgment authorizes the 
Trustees, a t  the expense of the Trust, to rent office space, pur- 
chase supplies and equipment for the office, and employ a staff 
of personnel to carry out the administration of the Trust. Thus, 
the Trustees may not only shift the responsibility of decision 
making to an advisory board, but may also shift the actual ad- 
ministration of the Trust to a staff employed and housed in an  
office for that purpose; all a t  the expense of the Trust. 
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The compensation to the Trustees, as disclosed by peti- 
tioners' exhibit #lo, is estimated to be $60,110.72 for the year 
1970. It seems that the Trust is already paying a considerable 
sum for time and services to administer the Trust; and upon the 
record in this case I don't believe it is just or equitable, or within 
the authority of the Court, to allow the Trustees to be adequately 
compensated for administering the Trust, and, a t  the same time, 
a t  additional expense to the Trust, employ an advisory board to 
tell them how to administer and a staff to carry out the admin- 
istration. 

There is no authority granted by the Trust instrument 
itself which would allow the Trustees to employ an Advisory 
board, rent office space, purchase office supplies and equipment, 
or employ a staff to carry out the administration of the Trust. 
The implication of item 5 of S e c t i o n  S e v e n  of the Will is to the 
contrary; by this section the compensation for administering 
the trust is clearly set out by Mrs. Reynolds. The judgment as  
entered, in effect, amends item 5 of S e c t i o n  Seven  by consider- 
ably increasing the compensation to the Trustees; not by increas- 
ing the money paid them, but by allowing the Trust to pay some- 
one else to furnish the services for which the Trustees are being 
paid. 

If the Trustees are to continue in office i t  is only proper 
that they supply the functions and shoulder the responsibilities 
for which they are being compensated, and which they accepted 
when they assumed their office as Trustees. 

In my opinion the trial tribunal exceeded its authority in  
portion of the judgment discussed in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. ROBERT LEE TEASLEY 

No. 709SC475 

(Filed 21 October 1970) 

1. Indictment and Warrant 5 7- order of arrest -reference to affidavit 
or complaint 

When the order of arrest refers to an attached affidavit or  com- 
plaint, the affidavit or complaint becomes a part  of the warrant of 
arrest. G.S. 15-20. 

2. Indictment and Warrant § 15- issuance of warrant-waiver of de- 
fects - motion to quash 

Where the record shows that  the defendant appeared a t  the trial 
in the superior court, engaged in the selection of a jury, entered a 
plea of not guilty, and cross-examined the State's witness, the defend- 
ant  waived any defect incident to the authority of the person issuing 
the warrant for his arrest; and the defendant's motion to quash made 
after the State had rested its case was addressed to the discretion of the 
trial judge. 

3. Indictment and Warrant 5 9- quashal of warrant-mere informali- 
ties 

A warrant and the affidavit upon which i t  is based are tested by 
rules less strict than those applicable to indictments; a warrant should 
not be quashed or the judgment arrested for mere informalities or  
absence of refinements. 

4. Indictment and Warrant 5 9- sufficiency of warrant 
A warrant of arrest is sufficient if i t  clearly gives the defendant 

notice of the charge against him, so that  he may prepare his defense, 
and if i t  enables him to plead former acquittal or former conviction 
should he again be brought to trial for the same offense, i t  must also 
enable the court to pronounce judgment in case of conviction. 

5. Indictment and Warrant § 7; Automobiles $0 3, 117- use of Uniform 
Traffic Ticket - charge of crime 

Although the Court of Appeals disapproves the use of the Uniform 
Traffic Ticket as a warrant of arrest, the Uniform Traffic Ticket in 
this case sufficiently charged the offenses of speeding 90 mph in a 
55 mph zone and of driving while license suspended. 

6. Automobiles 5 3- notice of suspension of license - validity of certifica- 
tion 

Certification by Motor Vehicles employee that  the original notice 
of suspension of defendant's driver's license was addressed to the de- 
fendant and placed in the U. S. mail held sufficient to comply with 
the statutes setting forth the procedure for the giving of notice; lan- 
guage on the certificates which purported to show that  they were 
sworn to and subscribed before a notary public is  surplusage and does 
not vitiate their effect. G.S. 8-35, G.S. 20-48. 
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7. Automobiles 8 3- suspension of license - validity of notice 
Where the Department of Motor Vehicles complied with the appli- 

cable statutes in giving defendant notice that  his driver's license was 
suspended, such compliance constituted constructive notice to defend- 
ant  that  his license had been suspended; the fact that the defendant 
moved after the date of the notice and informed the Department of 
his new address did not vitiate the notice, which the Department had 
mailed to defendant's address as  shown by its records on the date of 
the notice. G.S. 20-16 (d) , G.S. 20-23, G.S. 20-48. 

8. Evidence 8 4- mailing of letter presumption of receipt 
There is a presumption that  mail, with postage prepaid and cor- 

rectly addressed, will be received. 

9. Automobiles 8 3- notice of license suspension - statutory procedure 
The statute providing for the manner in which notice of suspension 

of driver's license is to be given is reasonably calculated to assure 
that  notice will reach the intended party and afford him the oppor- 
tunity of resisting or avoiding the proposed suspension. 

10. Automobiles §§ 3, 117- prosecutions - admission of driving status 
record 

In  a prosecution charging defendant with speeding 90 mph in a 
55 mph zone and with driving while his license was suspended, the 
admission in evidence of defendant's driving status record was not 
erroneous on the ground that  i t  showed the revocation of his license 
for speeding over 76 mph, where defendant did not request that  the 
record be limited in any way. 

11. Automobiles 8 3- defendant's driving status - admissibility of records 
The records of the Department of Motor Vehicles, properly authen- 

ticated, are competent for the purpose of establishing the status of a 
person's operator's license and driving privilege. 

APPEAL by defendant from Copeland, S.J., Special March 
1970 Session of Superior Court held in FRANKLIN County. 

The defendant was tried upon "North Carolina Uniform 
Traffic Ticket No. 819725." The defendant's name and the date 
of the violation, "Aug. 16, 1968," appear in the first part of this 
instrument. Other pertinent parts thereof are as follows: 

"In the Recorder's Court, Eouisburg, N.C. The affiant, 
being duly sworn, says that the above-named defendant, on 
or about the above-stated violation date in the above-named 
county, did unlawfully and willfully operate the above-de- 
scribed motor vehicle on a street or highway: 

1 X. By speeding 90 MPH in a 55 MPH Zone Within city 
limits ( ) Yes (X) No 

2 X. Driving while his license were suspended. 
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In violation of, and contrary to, the form of the statute in  
such cases made and provided and against the peace and 
dignity of the State. 

* * *  
To any officer authorized to arrest for this offense- 
Greeting : 

You are hereby commanded forthwith, to arrest the named 
defendant and safely keep so that you have said defendant 
in the above court without delay to answer the complaint 
and be dealt with as the law directs." 

There appears in the record, dated 26 March 1970 over the 
signature of Judge Copeland and under the heading "Jury, Plea, 
Verdict and Judgment," the following : 

"In open court, the defendant appeared for trial upon the 
charge of speeding 90 rnph in a 55 rnph zone; and driving 
while license suspended, and thereupon entered a plea of 
not guilty. 

Having been found guilty of the offense of speeding 90 rnph 
in a 55 rnph zone; and driving while license suspended, 
which is a violation of G.S. 20-180 and G.S. 20-28 ss. (a) ,  
and of the grade of misdemeanor, 

It is ADJUDGED that the defendant be imprisoned for the 
term of two years in the common jail of Franklin County 
as to the count charging him with speeding 90 rnph in a 55 
rnph zone; as to the count charging him with driving after 
his license was revoked or suspended, i t  is the judgment 
of the Court the defendant be confined to the common jail 
of Franklin County for a term of two years, to serve under 
the supervision of the N. C. Department of Correction." 

The defendant gave notice of appeal to the Court of Appeals. 

Attorney General Morgan, Assistant Attorney General Cos- 
ten, and Stccff Attorney Denson for the State. 

Hubert H. Senter for defendant appellant. 

MALLARD, Chief Judge. 

There was evidence by the State that the defendant was 
operating an automobile on the 16th day of August 1968 on 
Highway U.S. 1A south of Franklinton a t  a speed in excess of 
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90 miles per hour and that a t  the time thereof, his operator's 
license and driving privilege were in a state of suspension. The 
evidence tended to show that the defendant had been notified by 
the North Carolina Department of Motor Vehicles (Depart- 
ment), by mail dated 5 April 1968, of the suspension of his 
operator's license and driving privilege from 10 April 1968 to 10 
April 1969 upon a conviction for speeding in excess of 75 miles 
per hour and, by mail dated 24 May 1968, of the suspension of 
his operator's license and driving privilege from 29 May 1968 
to 29 May 1969 for two convictions of reckless driving, one in 
North Carolina and one in Virginia. (The dates "1966" as shown 
in the first line of the official notices on pages 17 and 19 of the 
printed record are in error; the original record reveals, and the 
defendant conceded on the oral argument, that each of these 
dates should be "1968.") 

The defendant did not testify but offered other testimony. 
His evidence tended to show that he was not driving a vehicle a t  
the time and place in question but was somewhere else and could 
not have been driving the automobile. 

The printed record has blank spaces in the affidavit and 
order of arrest portions of the instrument upon which defendant 
was tried where the name of the "issuing official" should be, in- 
dicating that there was no issuing official, but when the printed 
record is compared with the original record on file with the clerk 
of this court, i t  is clear that there was an issuing official. The 
defendant on oral argument concedes that there was an issuing 
official and that he was a justice of the peace. To assure proper 
consideration, the parties should not include in the record on 
appeal a photographic reproduction of a record without ascer- 
taining that i t  is readable and an accurate reproduction. In fair- 
ness to those who prepared the printed record, i t  should be said 
that the signature of the issuing official is illegible. His title is 
listed on the printed record as "P" ; however, upon an examina- 
tion of the original record, i t  appears that the title of the issuing 
official was listed as "J.P." 

[I] The affidavit upon which the warrant of arrest was based 
appears to have been sworn to on 16 August 1968 before this 
justice of the peace. A justice of the peace could issue warrants 
of arrest in Franklin County on 16 August 1968. G.S. 15-18. The 
order of arrest in this case referred to "the complaint" and both 
appeared on the same sheet of paper. When the order of arrest 
refers to an attached affidavit or complaint, the affidavit or 
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complaint becomes a part of the warrant of arrest. G.S. 15-20; 
State v. Higgins, 266 N.C. 589, 146 S.E. 2d 681 (1966) ; Moser 
v. Fulk, 237 N.C. 302, 74 S.E. 2d 729 (1953) ; 4 Strong, N. C. 
Index Zd, Indictment and Warrant, 5 7, p. 344. 

121 At his trial on 14 January 1969 in the district court (which 
was established in Franklin County on the first Monday in De- 
cember 1968), the defendant made a motion to quash before en- 
tering a plea to the charges included in the warrant. After the 
imposition of judgment in the district court, the defendant ap- 
pealed to the superior court where trial was de novo. The defend- 
ant  did not move to quash in the superior court until after the 
State had presented its evidence and rested. The record reveals 
that the defendant contended he had not entered a formal plea; 
the solicitor contended he had. However, in the record under the 
title "Jury, Plea, Verdict and Judgment," i t  appears that he did 
enter a plea of not guilty. Moreover, the record shows that the 
defendant appeared a t  the trial in the superior court, engaged 
in the selection of a jury, and cross-examined the State's wit- 
ness. By pleading and participating in the trial, the defendant 
waived any defect incident to the authority of the person issuing 
the warrant, and the motion to quash made after the State had 
rested was addressed to the discretion of the trial judge. State v. 
Blacknell, 270 N.C. 103, 153 S.E. 2d 789 (1967) ; 4 Strong, N. C. 
Index 2d, Indictment and Warrant, 5 15. 

131 The defendant contends that the warrant does not suffi- 
ciently set forth the charges upon which he was tried. A warrant 
and the affidavit upon which i t  is based are tested by rules less 
strict than those applicable to indictments. 4 Strong, N. C. Index 
2d, Indictment and Warrant, 5 9, p. 350. A warrant should not 
be quashed or the judgment arrested for mere informalities or 
absence of refinements. G.S. 15-153; State v. Wells, 259 N.C. 
173, 130 S.E. 2d 299 (1963) ; State v. Hammonds, 241 N.C. 226, 
85 S.E. 2d 133 (l954). 

141 A warrant of arrest is sufficient if i t  clearly gives the de- 
fendant notice of the charge against him, so that he may prepare 
his defense, and if it enables him to plead former acquittal or 
former conviction should he again be brought to trial for the 
same offense. It must also enable the court to pronounce judg- 
ment in case of conviction. State v. Dorsett and State v. Yow, 
272 N.C. 227, 158 S.E. 2d 15 (1967) ; State v. Burton, 243 N.C. 
277,90 S.E. 2d 390 (1955). See also State v. Saffo Jacobs, 9 N.C. 
App. 597, 176 S.E. 2d 833 (1970). 
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[5] We do not approve of the use of the uniform traffic ticket 
used in this case as a warrant of arrest for the reasons set 
forth by Judge Parker in State v. Letterlozcgh, 6 N.C. App. 36, 
169 S.E. 2d 269 (1969). However, in this case we hold that the 
warrant, when tested by the applicable rules, is sufficient to 
withstand the defendant's motion to quash and also his motion 
in arrest of judgment. State v. Dorsett and State v. Yow, supra; 
State v. Sawyer, 233 N.C. 76, 62 S.E. 2d 515 (1950) ; State v. 
Coehran, 230 N.C. 523, 53 S.E. 2d 663 (1949) ; State v. Letter- 
lough, supra. 

The defendant also challenges the introduction into evidence 
of State's Exhibit 1 which is dated 17 February 1970 and consists 
of five pages, including the following: 

1. A letter from Joe W. Garrett, Commissioner, authoriz- 
ing Edward H. Wade to be the custodian of all official records 
of the Department and empowering Edward H. Wade to certify 
copies of the records of the Department under the provisions of 
G.S. 20-42. 

2. A "Driver's License Record Check for Enforcement 
Agencies9' on Robert Lee Teasley, 501 Chavis Street, Franklin- 
ton, North Carolina, signed by Edward H. Wade. 

3. 'Qfficial Notice and Record of Suspension of Driving 
Privilege," dated 24 May 1968, addressed to Robert L. Teasley, 
Route 1, Franklinton, North Carolina, informing him, among 
other things, of the suspension of his driving privilege "for two 
offenses of reckless driving," effective 29 May 1968 to 29 May 
1969, signed by Ralph L. Howland, Commissioner, and supported 
by a certificate dated 24 May 1968 signed by Hazel Flowers ap- 
pearing on the face of the original record. (The printed record 
incorrectly shows this date as 5 April 1968.) 

4. "Official Notice and Record of Suspension of Driving 
Privilege" dated 5 April 1968, addressed to Robert L. Teasley, 
Route 1, Franklinton, North Carolina, informing him, among 
other things, of the suspension of his driving privilege "for 
speeding over 75 MPH," effective 10 April 1968 (as shown on 
original record-the printed record incorrectly shows this date 
to be "29 May 1966") to 10 April 1969, signed by Ralph L. How- 
land, Commissioner, and supported by a certificate dated 5 April 
1968 of Hazel Flowers appearing on the face of the original 
record. 
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161 The certificates appearing on both of the foregoing official 
notices of suspension are identical except as to dates (one is 
dated 24 May 1968 and one 5 April 1968), and each reads : 

"I certify that I am an employee of the North Carolina De- 
partment of Motor Vehicles and that the original of this 
document was placed in the United States mail, postage pre- 
paid, this date, addressed as appears hereon, which address 
is shown by the records of thg Department. 

s/ Hazel Flowers 

Sworn to and subscribed before me this 24 day of March, 
1970. 

(SEAL) s/ Topsy Coleman, Notary Public 

My commission expires : Nov. 5, 1974." 

In our opinion, the words "this date" mentioned in the cer- 
tificate referred to the date of the certificate and not the date 
it was sworn to. 

We hold that the portion of the foregoing certificates which 
purports to show that they were "Qs)worn to and subscribed" 
before a notary public on 24 March 1970 is surplusage and does 
not vitiate their effect as certificates under the provisions of 
G.S. 20-48 and G.S. 8-35. 

In G.S. 8-35 it is provided, among other things, that: 

"Any such certificate shall be prima facie evidence of the 
genuineness of such certificate and seal, the truth of the 
statements made in such certificate, and the official char- 
acter of the person by which it purports to have been exe- 
cuted." 

Upon conviction in North Carolina of two charges of r x k -  
less driving committed within a period of twelve months, i t  is 
mandatory, under the provisions of G.S. 20-17(6) and G.S. 
20-19 (f) ,  that the Department revoke the operator's license of 
such person for a period of twelve months. This statute (G.S. 
20-17) does not specifically require notice, and revocation under 
this statute is not reviewable in court. Underwood v. Howland, 
Comr. o f  Motor Vehicles, 274 N.C. 473, 164 S.E. 2d 2 (1968). 

However, in G.S. 20-24 it is provided that when any person 
is convicted of any offense directing mandatory revocation of 
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his operator's or chauffeur's license, the court in  which the con- 
viction is had shall require the surrender of his license and 
forward i t  to the Department. This gives the licensee sufficient 
notice that his operator's license has been revoked. 

The defendant's "Driver's License Record Check" shows 
that he had been convicted of reckless driving on 1 March 1968 
in Oxford, North Carolina, and again on 11 March 1968 in Vir- 
ginia. The Supreme Court has held in the case of Carmichael u. 
Scheidt, Comr. o f  Motor Vehicles, 249 N.C. 472, 106 S.E. 2d 685 
(1959), that under the provisions of G.S. 20-23, i t  is discretion- 
ary with the Department to suspend or revoke the operator's 
license upon receiving notice of a conviction of such person in 
another state of an offense therein which, if committed in this 
state, would be grounds for suspension or revocation. 

In the instant case the section of the licensing statute upon 
which the Department acted, as appears on the original of the 
record on file, is partially illegible, and the printed record of the 
notice dated 24 May 1968 incorrectly states that the Department 
was acting under "G.S. 20-158-7 & 20-23." From the remaining 
portion of this notice, i t  is clear that the Department correctly 
acted under the provisions of subsection (7) of section (a) and 
the other provisions of G.S. 20-16 which require that notice be 
given when only one of the convictions for reckless driving occur- 
red in North Carolina. 

The Department also has statutory authority to suspend 
the operator's license and driving privilege of any operator, with 
or without a preliminary hearing, upon a showing by its records 
that the licensee has been convicted of or pleaded guilty to operat- 
ing a motor vehicle a t  a speed in excess of 75 miles per hour. 
G.S. 20-16 (a) (10). See also In re  Revocation of  License o f  
Wright ,  228 N.C. 584, 46 S.E. 2d 696 (1948). 

Upon suspending the operator's license and driving privilege 
of a person for any of the causes stated in G.S. 20-16, i t  is re- 
quired by section (d) thereof that the Department shall immedi- 
ately notify the licensee in writing and upon request afford him 
an opportunity for a hearing unless a preliminary hearing was 
held before his license was suspended. Under G.S. 20-48, i t  is re- 
quired that the notice shall be given "either by personal delivery 
thereof to the person to be so notified or by deposit in the United 
States mail of such notice in an envelope with postage prepaid, 
addressed to such person a t  his address as shown by the records 
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of the Department." This statute further provides that "(t)he 
giving of notice by mail is complete upon the expiration of four 
days after such deposit of such notice. Proof of the giving of 
notice in either such manner may be made by the certificate of 
any officer or employee of the Department or affidavit of any 
person over twenty-one years of age, naming the person to whom 
such notice was given and specifying the time, place, and manner 
of the giving thereof." 

171 The defendant contends that the notices were addressed to 
him a t  Route 1, Franklinton, and that the "Driver's License 
Record Check," which is a part of State's Exhibit 1, reveals that 
his address was 501 Chavis Street, Franklinton. The defendant 
did not raise the question of a failure to receive the notice by his 
evidence; he raises i t  in his brief. The "Record Check" shows 
that the search date was 24 March 1970. The official notices and 
record of suspension show that one is dated 24 May 1968 and 
one is dated 5 April 1968. In this case the official notices and 
record of suspension were sufficient to show that the defendant's 
operator's license and driving privilege had been suspended and 
were in a state of suspension on 16 August 1968. 

Our research has failed to find any statute requiring a per- 
son holding an operator's or chauffeur's license to notify the De- 
partment when he changes his address, although G.S. 20-14, 
after an amendment in 1969, provides for the issuance of a dupli- 
cate license "if i t  is necessary to change the name or address 
thereon." G.S. 20-67 requires a person applying for or holding 
a certificate of title for a motor vehicle to notify the Depart- 
ment within ten days after changing his address. It seems that 
i t  would be the better practice for a person holding an operator's 
or chauffeur's license to also notify the Department of a change 
of address. 

From the record it appears that this defendant was an 
habitual and persistent violator of the laws relating to the opera- 
tion of motor vehicles. He knew or should have known that his 
operator's license and driving privilege could be revoked or 
suspended upon conviction of two offenses of reckIess driving 
within twelve months or upon conviction of the operation of a 
motor vehicle a t  a speed in excess of 75 miles per hour. The fact 
that he may have moved, if he did, after 5 April 1968 and there- 
after informed the Department of his new address (which the 
record indicates) did not vitiate the notice of suspension which 
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was mailed to him a t  his address as shown by the records of the 
Department on 5 April 1968. 

[8] There is a presumption that mail, with postage prepaid and 
correctly addressed, will be received. Petroleum Gorp. v. Oil Co., 
255 N.C. 167, 120 S.E. 2d 594 (1961). The rule with respect 
thereto is stated in Hagner v. United States, 285 U.S. 427, 76 
L. Ed. 861 (1932), as follows: 

"* * * The rule is well settled that proof that a letter 
properly directed was placed in a postoffice, creates a pre- 
sumption that i t  reached its destination in usual time and 
was actually received by the person to whom i t  was ad- 
dressed." See also United States v. Bowen, 414 F. 2d 1268 
(3rd Cir. 1969) ; United States v. DeNarvaex, 407 F. 2d 
185 (2d Cir. 1969), Whitney v. United States, 328 F. 2d 888 
(5th Cir. 1964). 

191 We hold that G.S. 20-48, which is the statute providing for 
the manner in which notice is to be given, is reasonably calcu- 
lated to assure that notice will reach the intended party and 
afford him the opportunity of resisting or avoiding the proposed 
suspension, as well as to give him notification of the actual sus- 
pension of his operator's license and driving privilege. 

[7] The crime of driving a motor vehicle while one's operator's 
license is suspended is statutory. There is nothing in the statute 
[G.S. 20-28(a)] which would imply that knowledge or intent 
is a part of the crime of operating a motor vehicle after one's 
license has been suspended. When the Department complied with 
the procedure set forth in the statute as to notice of suspension 
of the operator's license and driving privilege, such compliance 
constituted constructive notice to the defendant that his license 
had been suspended. G.S. 20-48; State v. Mebert, 124 Vt. 377, 
205 A. 2d 816 (1964) ; Bureau of Motor Vehicles v. Fisher, 117 
Ohio App. 59, 189 N.E. 2d 744 (1962) ; State v. Barber, 24 Conn. 
Sup. 346, 190 A. 2d 497 (1962) ; State v. Baltromitis, 5 Conn. 
Cir. 72, 242 A. 2d 99 (1967). 

In the case of Shue v. Scheidt, Comr. of Motor Vehicles, 
252 N.C. 561, 114 S.E. 2d 237 (l96O), the Supreme Court said: 

"The operation of a motor vehicle on a public highway is 
not a natural right. It is a conditional privilege which the 
State in the interest of public safety acting under its police 
power may regulate or control, and suspend or revoke the 
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driver's license. In re Revocation of License of Wright, 228 
N.C. 584, 46 S.E. 2d 696; Commonwealth v. Ellett, 174 Va. 
403, 4 S.E. 2d 762. As this Court said in HarvelE v. Scheidt, 
Comr. of Motor Vehicles, 249 N.C. 699, 107 S.E. 2d 549: 
'. . . the suspension or revocation of a driver's license is no 
part of the punishment for the violation or violations of 
traffic laws. . . . The purpose of the suspension or revoca- 
tion of a driver's license is to protect the public and not to 
punish the licensee.' " 

The defendant cites State v. Hughes, 6 N.C. App. 287, 170 
S.E. 2d 78 (1969), in support of his contention that notice under 
G.S. 20-48 is inadequate and insufficient. The Hughes case is 
not in conflict with the opinion in this case. The decision in 
Hughes turned on the fact that there was no competent evidence 
that any notice of suspension of the operator's license and driv- 
ing privilege was mailed to the defendant. In the case before us, 
the State introduced the certificate of an employee of the De- 
partment that the notice of suspension had been placed in the 
United States mail, postage prepaid, addressed to defendant. 

We hold that the proof of giving of the notice of the "Offi- 
cial Notice and Record of Suspension of Driving Privilege" is 
sufficient in this case to comply with the provisions of G.S. 
20-48; that the provisions of G.S. 20-48, together with the pro- 
visions of G.S. 20-16 (d) ,  relating to the right of review, and the 
provisions of G.S. 20-25, relating to the right of appeal, satisfy 
the requirements of procedural due process; and that the trial 
judge correctly admitted State's Exhibit 1 into evidence. See 60 
C.J.S., Motor Vehicles, 5 164.32, p. 891, and 7 Am. Jur. 2d, Auto- 
mobiles and Highway Traffic, $ 120, p. 682. 

[lo] The defendant contends that the trial judge committed 
error in admitting State's Exhibit 1 over his objection. He fur- 
ther contends that there was error in overruling his motion to 
strike after the solicitor read to the jury from State's Exhibit 1, 
as follows : 

"North Carolina Department of Motor Vehicles, Driver 
License Record Check for Enforcement Agencies. Name and 
Address, Robert Lee Teasley, 501 Chavis Street, Franklin- 
ton, N. C. License number, 898866; race, Negro; birth date; 
month, date year, 05, 07, 43; sex, male. And down the bot- 
tom portion mail date of suspension, month, day, year, 04, 
05, 68 ; effective date of suspension, month, day, year, down 
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in that column, 04, 10, 68; date eligible for reinstatement, 
month, date, year, 04, 10, 69. Suspension-a column headed 
suspension or revocation and down the column, suspension. 
Column heading nature o f  record or reason for  revocation, 
speeding over 76 miles per hour and then this portion; 
certification, I certify that the foregoing is a true copy of 
the driver's license record of the within named person on 
file with the North Carolina Department of Motor Vehicles. 
Signed, Edward H. Wade, Director, Driver License Divi- 
sion." (Emphasis Added.) 

11 I] The records of the Department, properly authenticated, 
are competent for the purpose of establishing the status of a per- 
son's operator's license and driving privilege. State v .  Mercer, 
249 N.C. 371, 106 S.E. 2d 866 (1959) ; G.S. 8-35 ; G.S. 20-42 (b) . 

The defendant in the case before us argues that he did not 
go upon the witness stand and did not put his character in issue, 
and, therefore, i t  was prejudicial error for the solicitor to read 
to the jury that his license had been suspended for speeding over 
76 miles per hour. 

In the case of State v .  Corl, 250 N.C. 252, 108 S.E. 2d 608 
(1959), a certified record of the Department as to the status of 
the defendant's operator's license and driving privilege was in- 
troduced in evidence over defendant's objection. This record 
revealed that the defendant had been convicted of twelve separate 
violations of the motor vehicle laws since 1946. The defendant 
did not go upon the stand and testify and did not otherwise put 
his character in issue. The Court said: 

"In our opinion the defendant was entitled to have the 
contents of the official record of the status of his driver's 
license limited, if he had so requested, to the formal parts 
thereof, including the certification and seal, plus the fact 
that under official action of the Department of Motor Ve- 
hicles the defendant's license was in a state of revocation 
or suspension on the date he is charged with committing 
the offenses for which he was being tried. 

Ordinarily, where evidence admissible for some purposes, 
but not for all, is admitted generally, its admission will not 
be held for error unless the appellant requested a t  the time 
of its admission that its purpose be restricted. Rule 21, Rules 
of Practice in the Supreme Court, 221 N.C. 558, General: 
Statutes, Volume 4A, page 175, e t  seq; Brewer v. Brewer, 
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238 N.C. 607,78 S.E. 2d 719; S. v. McKinnon, 223 N.C. 160, 
25 S.E. 2d 606 ; S. v. Hendricks, 207 N.C. 873, 178 S.E. 557. 

In the instant case, the defendant made no request that the 
contents of the certified record of the status of his driver's 
license be limited to the portion or portions thereof relating 
to the status of his driver's license on the date he was 
charged with committing the offenses for which he was 
being tried. Hence, this assignment of error is overruled." 

In the case of State v. Briley, 259 N.C. 137, 129 S.E. 2d 892 
(1963), the Supreme Court, in a per curiarn opinion, said : 

"The State offered in evidence a certified copy of the official 
record (Form DL 49) of the North Carolina Department 
of Motor Vehicles, Drivers License Division, of defendant's 
convictions for violations of the motor vehicle laws and of 
the Department's actions on account thereof. According to 
this record, defendant's operator's license was permanently 
revoked on Narch 12, 1957. Defendant objected 'to the por- 
tion that is not germane to this inquiry' and excepted to the 
admission of said record over his said objection. Nothing 
appears in the record indicating defendant designated what 
portion (s) of said record he considered 'not germane to this 
inquiry.' Hence, for reasons stated in S. v. Corl, 250 N.C. 
252, 108 S.E. 2d 608, the assignment of error based on said 
exception is overruled." 

In the instant case the defendant, when he objected, made 
no request that the certified record of the status of his operator's 
license and driving privilege be limited in any way. In making 
his motion to strike, he did not specify any particular portion 
of the record to be stricken. In view of the holding of the Su- 
preme Court in State v. Corl, supra, and State v. Briley, supra, 
the assignments of error based upon these exceptions are over- 
ruled. 

The defendant's other assignments of error have been con- 
sidered, and no prejudicial error is made to appear therein. 

No error. 

Judges PARKER and HEDRICK concur. 
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KATHERINE E. KIVETT SAMONS v. DOCTOR ASSAD MEYMANDI, 
DOCTOR HERBERT W. VICK AND FRANK CERUZZI 

No. 7012SC494 

(Filed 21 October 1970) 

1. False Imprisonment 2; Insane Persons § 1- commitment to mentaf 
hospital - legal process - sufficiency of evidence 

In plaintiff's action for false imprisonment arising out of her 
commitment to a mental institution for a period of 12 days, the trial 
court properly directed verdicts in favor of the defendants who had 
incorrectly filled out an application for plaintiff's commitment by the 
superior court clerk, since the commitment order of the clerk was 
issued pursuant to the clerk's own knowledge of plaintiff's condition 
and not upon the application of the defendants; consequently, plain- 
tiff's commitment under the clerk's order was based upon legal process 
and did not constitute false imprisonment. G.S. 122-62. 

2. Rules of Civil Procedure § 59- setting aside damages -discretion of 
trial court 

The trial judge has discretionary power to set aside an award of 
damages if he believes that the damages were excessive and given under 
the influence of passion or prejudice, or if the evidence is insufficient 
to justify the verdict. 

3. Appeal and Error § 54- review of discretionary rulings 
A ruling that  is within the discretion of a trial judge may not 

be set aside except upon a showing of abuse of discretion. 

4. False Imprisonment !j 3- setting aside award of damages 
In plaintiff's action for false imprisonment arising out of her 

commitment to a mental institution for a period of 12 days, action 
of the trial court in setting aside verdict awarding plaintiff $4000 
compensatory damages and $25,000 punitive damages, held within the 
trial court's discretion, which will not be disturbed on appeal in the 
absence of an abuse thereof. 

5. Damages § 11- award of punitive damages 
Punitive damages may be awarded only where the wrong is  done 

wilfully or under circumstances of rudeness, oppression, or in a man- 
ner which evinces a reckless and wanton disregard of the litigant's 
rights. 

6. Appeal and Error § 53- error cured by verdict 
Error in submitting issue of punitive damages to the jury was 

cured when the trial court set aside the verdict awarding punitive 
damages. 

7. False Imprisonment fj 2; Insane Persons 8 1- emergency commitment 
to mental hospital -absence of legal process 

In plaintiff's action for false imprisonment arising out of her 
commitment to a mental institution for a period of 12 days, the act 
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of defendant physician in committing plaintiff to Dix Hospital under 
the statutory emergency proceeding without complying with the statu- 
tory requirement that his statement as  to plaintiff's condition be 
made under oath, is held to constitute a deprivation of plaintiff's lib- 
erty without legal process. G.S. 122-59. 

8. Insane Persons 5 1- emergency commitment statute - manner of use 
The statute authorizing the emergency commitment of a mentally 

ill person is a drastic remedy and must be used with care and exact- 
ness. 

APPEAL by Defendant Meymandi and Plaintiff Samons from 
Hobgood, Judge o f  S u p w i o r  Court,  March 1970 Civil Session of 
CUMBERLAND Superior Court. 

Plaintiff instituted this action for false imprisonment and 
abuse of process arising out of her commitment to a mental in- 
stitution for a period of 12 days. 

On 18 March 1969 following a telephone conversation with 
a n  unidentified woman at the Cumberland County Mental Health 
Center, the Assistant Clerk of the Superior Court of Cumberland 
County issued an order directing the Sheriff to take the plain- 
tiff to the Mental Health Center for the purpose of an examina- 
tion to determine whether she should be committed to a mental 
institution. Pursuant to this order the pIaintiff was taken into 
custody on the morning of 19 March 1969 and taken to the 
Mental Health Center for an examination. At the Mental Health 
Center the plaintiff was examined by the defendant Meymandi, 
who was the psychiatric director of the Center. 

Subsequent to the examination of the plaintiff by defendant 
Meymandi a t  the Mental Health Center, the plaintiff was re- 
turned to the office of the Clerk of Superior Court of Cumber- 
land County by the Deputy Sheriff. At this time there was on file 
in  the office of the Clerk of Superior Court an application to 
procure the admission of the plaintiff into a psychiatric hospital 
for  mental illness. This application was signed by the defendant 
Ceruzzi but had not been sworn to, and that portion of the appli- 
cation was in blank. The application was also signed by the de- 
fendant Meymandi and bore the date of 18 March 1969, and 
was notarized on the same date. It also bore the signature of 
the defendant Vick and was notarized on the 19th of March 
1969. The medical questionnaire attached to the application was 
filled out as were two additional questionnaires pertaining to 
the history of the plaintiff; these last two questionnaires having 
been filled out by the Assistant Clerk of Superior Court. 
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In the office of the Clerk of Superior Court the plaintiff 
protested her commitment and advised the Clerk that the de- 
fendant Vick had not examined her and that she desired to be 
examined by her personal physician, and the plaintiff further 
agreed to be available for an examination by her personal physi- 
cian, Dr. McFadyen, on 20 March 1969, and would abide by the 
advice and decision of Dr. McFadyen. 

The Clerk of Superior Court on 19 March 1969 dismissed 
the proceeding for that the affidavit attached to the application 
had not been filled out properly, and the defendant Vick had 
not made an examination. 

After signing the order dismissing the proceeding, another 
affidavit to procure admission into a psychiatric hospital for the 
plaintiff was received in the office of the Clerk of Superior 
Court. This affidavit was signed by the defendant Ceruzzi and 
indicated that it had been sworn to before a notary public on 19 
March 1969. It was also signed by the defendant Meymandi and 
indicated that i t  had been sworn to before a notary public on 
19 March 1969. 

The Assistant Clerk of the Superior Court who had entered 
the order on 18 March 1969 to have the plaintiff taken to the 
Mental Health Clinic for an examination and who had been 
handling the matter, telephoned the defendant Meymandi and 
informed him that she had entered an order dismissing the 
proceeding and that the plaintiff desired to be examined by her 
own physician; that the Assistant Clerk had agreed to this pro- 
ceeding, and that the plaintiff's own physician could not see 
her until the next day. She testified, "In response to that state- 
ment, Dr. Meymandi told me he couldn't afford to wait, she had 
made certain threats. He said she threatened to blow up the 
Mental Health Center and the Hospital Authority and that he 
could not afford to  wait until the next day. He then told me 
that he was going to issue an emergency commitment." The 
Assistant Clerk informed the defendant Meymandi that this 
was all right with her as she had nothing to do with emergency 
commitments. 

The defendant Meymandi then instituted emergency hospi- 
talization procedures against the plaintiff by filling out and 
signing the appropriate forms as required by G.S. 122-59. In an 
affidavit pursuant to this procedure, he indicated that in his 
opinion the plaintiff was dangerous and that he had diagnosed 
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her mental condition as being "schizophrenic reaction, paranoid 
type." He also indicated that the plaintiff had previously been in 
a mental institution in 1960-61 a t  St. Elizabeth Hospital, Wash- 
ington, D. C. 

Pursuant to the emergency proceeding, the defendant Mey- 
mandi then telephoned the psychiatrist a t  Dorothea Dix Hospital 
in  Raleigh to co-ordinate the admission of the plaintiff a t  that 
facility. 

Pursuant to the emergency proceeding instituted by the 
defendant Meymandi, the plaintiff was taken into custody by a 
Deputy Sheriff of Cumberland County on 19 March 1969 and 
taken to Dorothea Dix Hospital in Raleigh where she was ex- 
amined and treated with medication until her release on 31 
March 1969. 

The record discloses that plaintiff has had a long history 
of mental illness, and she has received medical treatment over 
a period of nine or ten years, and the defendant Meymandi was 
acquainted with this history. 

For several days immediately preceding the hospitalization 
proceedings, the plaintiff had been picketing various public 
places in and around Fayetteville, including the Mental Health 
Center and the Hospital Authority. She had been carrying signs 
expressing her grievances against various officials including 
the defendants Meymandi and Ceruzzi. 

At the close of plaintiff's evidence all three defendants 
moved for a directed verdict under Rule 50 of the North Carolina 
Rules of Civil Procedure. A directed verdict was granted as to 
defendants Vick and Ceruzzi but was denied as to defendant 
Meymandi. The defendant Meymandi introduced no further evi- 
dence. Issues were submitted to and answered by the jury as fol- 
lows : 

"1. Did the defendant, Dr. Assad Meymandi, procure 
the detention of the plaintiff without legal process? 

ANSWER: Yes. 

2. If so, was the detention of the plaintiff caused by 
the willful and wanton conduct of the defendant, Dr. Assad 
Meymandi ? 

ANSWER: Yes. 
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3. What compensatory damages, if any, is the plaintiff 
entitled to recover? 

4. What punitive damages, if any, is the plaintiff en- 
titled to  recover? 

The trial judge denied a motion of the defendant Meymandi 
to  set aside the verdict and to have judgment entered in accord- 
ance with his previous motion for a directed verdict as to the 
f irst  and second issues. The trial judge in his discretion, pur- 
suant to Rule 59(a) (6) and (7) set aside the jury verdict a s  
to the third and fourth issues for that  they were excessive and 
were "given under the influence of passion, and there was a n  
insufficiency of evidence to justify the damages given by the 
jury." 

The defendant Meymandi appealed as  did the plaintiff 
Samons. 

Downing, Downing and David by  Edward J. David for  
plaintiff appellant and plaintiff  appellee. 

Nance, Collier, Singleton, Kirkman and Herndon by  James 
R. Nance and Butler, High  & Baer by  E r v i n  I. Baer for  defend- 
ant  appellant Meymandi. 

Anderson, Nimocks & Broadfoot by  Hal W .  Broadfoot for  
defendant  appellee Ceruxxi. 

McCoy, Weaver, Wiggins, Cleveland & Raper by Richard M. 
Wiggins  and Marion C. George, Jr., for  defendant appellee Vick.  

C A M P B E L L ,  Judge. 

El] Plaintiff's first assignment of error is the granting of the 
directed verdict in favor of the defendants Vick and Ceruzzi. 
Plaintiff has specifically abandoned the claim of abuse of process 
and asserts only the claim of false imprisonment. In Fowle v. 
Fowle, 263 N.C. 724, 140 S.E. 2d 398 (1965), i t  is stated: 

" 'A cause of action for false arrest or  false imprisonment 
is based upon the deprivation of one's liberty without legal 
process. . . . 7 7, 
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Here the plaintiff was deprived of her liberty on two occasions. 
The first time was pursuant to the order under which the plain- 
tiff was taken into custody and carried to the Mental Health 
Center for an  examination. The order under which this was 
done was issued by the Assistant Clerk of Superior Court under 
the powers granted the Clerk by statute. G.S. 122-62 provides : 

"Clerk to issue an order for examination.-When an affi- 
davit and request for examination of an alleged mentally 
ill person or alleged inebriate has been made, or when the 
clerk of superior court has other valid knowledge of the 
facts of the case to cause an examination to be made, he 
shall direct two qualified physicians who are not directly 
involved with the care and treatment of the patient in the 
hospital to which the person may be hospitalized, to ex- 
amine the alleged mentally ill person or alleged inebriate. 
The Clerk is authorized to order the alleged mentally ill 
person or inebriate to submit to such examination, and i t  
shall be the duty of the sheriff or other law enforcement 
officer to see that this order is enforced. . . . 3, 

The record in this case shows that the Assistant Clerk 
issued the order on 18 March 1969 pursuant to which the plain- 
tiff was taken into custody for the purpose of an examination. 
The statute permits the Clerk to issue the order upon his own 
knowledge, and the record shows that the Assistant Clerk did 
have sufficient knowledge and did issue the order. The fact that 
the defendants Vick and Ceruzzi had not made proper affidavits 
or examinations had nothing to do with the issuance of this 
particular order. Thus, on this occasion, the plaintiff was not 
deprived of liberty without legal process as the order under 
which she was taken into custody on this occasion was a legal 
process. The directed verdict in favor of defendants Vick and 
Ceruzzi was granted properly. 

[2-41 Plaintiff next assigns as error the action of the trial 
judge in setting aside the verdict in regard to the compensatory 
and punitive damages. The judgment of the trial judge recited 
that he was acting under the discretionary authority granted in 
Rule 59 of the North Carolina Rules of Civil Procedure. Rule 59 
provides : 

"(a)  Grounds.-A new trial may be granted to all 
or any of the parties and on all or part of the issues for any 
of the following causes or grounds: 



496 IN THE COURT O F  APPEALS [9 

Samons v. Meymandi 

(6) Excessive or inadequate damages appearing to 
have been given under the influence or passion 
or prejudice ; 

(7) Insufficiency of evidence to justify the verdict or 
that the verdict is contrary to law; 

The trial judge has discretionary power to set aside a n  
award of damages if he believes that the damages were excessive 
and given under the influence of passion or prejudice, or if the 
evidence is insufficient to justify the verdict. A ruling that is 
within the discretion of a trial judge may not be set aside except 
upon a showing of abuse of discretion, and there is no showing 
of abuse of discretion under the facts of this case. 

15, 61 The defendant Meymandi on his appeal presents the 
question as to the sufficiency of the evidence to allow the issue 
of punitive damages to be submitted to the jury. " 'Punitive dam- 
ages may be awarded only where the wrong is done wilfully or 
under circumstances of rudeness, oppression or in a manner 
which evinces a reckless and wanton disregard of the litigant's 
rights.' " Van Leuven v. Motor Lines, 261 N.C. 539, 135 S.E. 2d 
640 (1964). We are of the opinion that the evidence in this case 
did not justify the submission of the punitive damage issue to 
the jury. The error in submitting this issue to the jury was 
cured, however, when the trial judge set the verdict aside. 

171 The defendant Meymandi also presents the question as to 
whether the first issue was properly submitted to the jury. He 
contends that the emergency proceedings instituted by him con- 
stituted a legal process and that therefore the plaintiff was not 
deprived of her liberty without legal process. He contends that 
the statute need not be strictly complied with. He asserts that 
the statute is ambiguous and was intended only to authenticate 
the signature of the doctor signing. The pertinent part of the 
statute reads as follows : 

". . . The physician's statement shall be sworn to before 
a person authorized to take acknowledgments or witnessed 
by a peace officer, and shall constitute authority, without 
any court action, for the sheriff or any other peace officer 
to take custody of the alleged homicidal or suicidal person 
and transport him immediately to the appropriate State 
hospital or other suitable place of detention. . . ." G. S. 
122-59. 
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We are of the opinion that the statute is not ambiguous; 
that it is sufficiently broad to take care of any emergency situa- 
tion and that the Legislature meant exactly what it says. Defend- 
ant Meymandi stated that he did not comply with the statute. 
He stated, "I presume I signed it in front of her, but I don't 
recall. I did not take an oath before her a t  the time I signed 
i t ;  as I indicated earlier, this is not a customary thing to do 
every time you sign a form or appear before your secretary, 
to be sworn in;  it is literally impracticable." Since the statute 
was not complied with, plaintiff was deprived of her liberty with- 
out legal process. 

[$I Taking a person without the intervention of any court 
proceeding and simply upon a physician's statement to a State 
Hospital for examination and treatment is a drastic procedure. 
Handling mentally ill persons has frequently been by means of 
drastic procedures. At common law there was a right to detain 
a mentally ill person in order to protect such person from self- 
injury, and the public from injury a t  the hands of such deranged 
person. This doubtless accounts for the action of the Legislature 
in  authorizing such an emergency commitment. The action of 
the Legislature supplanted the common law rule. 'As stated in 
McMiclzael v. Proctor, 243 N.C. 479, 91 S.E. 2d 231 (1956), 

"But the General Assembly is the policy-making agency of 
our government, and when it elects to legislate in respect 
to the subject matter of any common law rule, the statute 
supplants the common law rule and becomes the public 
policy of the State in respect to that particular matter." 

There being a statute which provides for a drastic remedy, 
i t  is encumbent upon all that use it to do so with care and exact- 
ness, even though the user may think i t  "impractical." 

The judgment of Judge Hobgood failed to grant a new trial 
as  provided for in Rule 59 (d) after setting aside the verdict, 
although in the judgment he recited he was acting on his own 
initiative pursuant to Rule 59 (d) . The plaintiff is entitled to a 
new trial on the issue of "What compensatory damages, if any, 
is the plaintiff entitled to recover?" To that end, this case is 

Remanded. 

Judges BRITT and VAUGHN concur. 
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STATE OF NORTH CAROLINA v. J A M E S  HENRY BROWN 

No. 7010SC577 

(Filed 21 October 1970) 

1. Forgery § 1- elements of forgery 
The three elements necessary to constitute the common law offense 

of forgery are: (1) a false making or other alteration of some instru- 
ment in writing; (2) a fraudulent intent; and (3)  an instrument 
apparently capable of effecting fraud. 

2. Forgery § 2- instrument capable of effecting a fraud - deed of trust 
subordination agreement 

Defendant's forgery of a signature on a deed of trust subordina- 
tion agreement constituted the forgery of an instrument capable of 
effecting a fraud, where (1) the subordination agreement, if the signa- 
tures were genuine, would have been valid and enforceable against the 
persons whose signatures were forged and (2)  the agreement was 
capable of misleading a lending institution to its prejudice. 

3. Evidence 5 3- matters of common knowledge 
I t  is common knowledge that  before advancing funds to be secured 

by a mortgage on real estate, parties often insist on supplementary 
instruments which clarify title to the property or specifically establish 
the priority of the mortgage. 

APPEAL from Bailey, J., 21 May 1970 Session of WAKE 
County Superior Court. 

Defendant was tried under a bill of indictment charging him 
in separate counts with forgery and with the uttering of a 
forged document. 

The State presented evidence which tended to show the fol- 
lowing : 

On 8 May 1964 Zebulon E. Helms and wife, Ethel A. Helms 
(Mr. and Mrs. Helms), executed and delivered to Raleigh Sav- 
ings and Loan Association (Raleigh Savings) a deed of trust 
on a certain parcel of real estate located in Wake County and 
owned by them. The deed of trust secured a note in the amount 
of $14,700. I t  was recorded on 20 May 1964 in Book 1597, Page 
281 of the Wake County Registry. In June of 1966 Mr. and Mrs. 
Helms conveyed the property to John B. Monday and wife, Mavis 
R. Monday (Mr. and Mrs. Monday). To secure all or a portion 
of the purchase price, Mr. and Mrs. Monday executed and de- 
livered a deed of trust in favor of Mr. and Mrs. Helms. This 
deed of trust was recorded on 10 June 1966 in Book 1718, Page 
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297 of the Wake County Registry. Thereafter tne property was 
conveyed by Mr. and Mrs. Monday to defendant and his wife, 
Geraldine G. Brown, who expressly assumed the obligation of 
the deed of trust to Raleigh Savings and executed and delivered 
a deed of trust on the property to Mr. and Mrs. Monday, secur- 
ing an indebtedness of $6,500. This deed of trust was recorded 
on 1 September 1967 in Book 1783, Page 409 of the Wake County 
Registry. 

On or about 6 November 1969 defendant delivered to Mr. 
Monday an instrument entitled "Subordination Agreement" for 
the purpose of having it executed by him and Mrs. Monday. The 
instrument provided that in consideration of $18 Mr. and Mrs. 
Helms and Mr. and Mrs. Monday agreed that their deeds of 
trust, referred to above, were therein subordinated to a renewal 
deed of trust from defendant and wife to Raleigh Savings, "with 
the full understanding that the renewal deed of trust consti- 
tutes a first lien on said property and takes precedent over the 
deeds of trust held by us as referred to herein." At the time the 
instrument was delivered by defendant to Mr. Monday, signa- 
tures, purporting to be those of Mr. and Mrs. Helms, were 
affixed thereto. Also, a notary certificate appearing on the in- 
strument and certifying that Mr. and Mrs. Helms had appeared 
and acknowledged the execution of the agreement, had been 
signed and notarial seal affixed by Betty J. Bynum, an employee 
of Brown Property Management, Inc. Defendant represented 
to Mr. Monday that the instrument had been signed by Mr. and 
Mrs. Helms. 

Mr. and Mrs. Helms denied that the signatures appearing 
on the document were theirs. Betty J. Bynum, the notary public 
who had purported to take their acknowledgment, stated that 
she did not see Mr. and Mrs. Helms sign the instrument. It had 
been left on her desk by Mr. Brown [defendant] with a note on 
it for her to notarize Mr. and Mrs. Helms' signatures. 

Without objection by defendant, Mr. Charles L. Fulton, 
attorney for Mr. and Mrs. Monday, testified a t  length as to his 
understanding of the legal significance of the purported agree- 
ment, stating that had it been completed, subsequent advances 
made by Raleigh Savings would have taken precedence over the 
deeds of trust of Mr. and Mrs. Helms and Mr. and Mrs. Mon- 
day; otherwise their deeds of trust would have had priority 
over subsequent advances made by Raleigh Savings. 
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At the close of the State's evidence defendant moved for 
judgment as of nonsuit as to both counts in the bill of indict- 
ment. His motion was allowed as to the uttering count and de- 
nied as to the count charging forgery. Defendant offered no 
evidence. The jury returned a verdict of guilty of forgery. Judg- 
ment was entered thereon imposing a prison sentence of four 
months, suspended for a period of three years upon condition 
that defendant pay the cost and abide by certain probationary 
conditions. Defendant appealed. 

Robert Morgan, At torney General, by Wil l iam Lewis Sauls, 
S ta f f  Attorney, f o r  the  State. 

Tlzarrington & S m i t h  by  Roger W .  S m i t h  for defendant 
appellant. 

GRAHAM, Judge. 

Defendant's sole assignment of error is to the court's denial 
of his motion for nonsuit as to the forgery count. 

11, 21 The common law definition of forgery obtains in this 
State since the statutes relating to forgery do not define it. 
Trus t  Co. v. Casualty Co., 231 N.C. 510, 57 S.E. 2d 809. Three ele- 
ments are necessary to constitute the offense: (1) There must 
be a false making or other alteration of some instrument in writ- 
ing; (2) there must be a fraudulent intent; and (3) the instru- 
ment must be apparently capable of effecting a fraud. State v. 
Greerzlee, 272 N.C. 651, 159 S.E. 2d 22 ; State v. Reller, 268 N.C. 
522, 151 S.E. 2d 56; State v. Phillips, 256 N.C. 445, 124 S.E. 2d 
146; State v. Diggs, 6 N.C. App. 732, 171 S.E. 2d 230. Defendant 
does not challenge the sufficiency of the State's evidence to estab- 
lish the first two necessary elements. He contends, however, that 
the third element is lacking because the subordination agreement 
could not affect the rights or liability of any party. 

The subordination agreement is unquestionably a genuine 
document, save for the falseness of the signatures of Mr. and 
Mrs. Helms. Defendant's argument that i t  could not affect the 
rights or liabilities of anyone is based, not upon the terms of 
the instrument itself, but upon the terms of the original deed of 
trust from Mr. and Mrs. Helms to Raleigh Savings. The language 
relied upon is as follows : 

" [A] nd provided further that the note hereinbefore de- 
scribed and all such subsequent loans and advances, costs 
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and expenses shall mature and become due and payable 
not later than twenty years from the date hereof, i t  being 
understood and agreed that if any note, loan, advance or 
other obligation secured hereby, whether representing the 
initial indebtedness or additional advances, is reduced by 
partial payments, f u ~ t h e r  loans or advances may be made 
hg the Association, at i t s  election, to the parties of  the f irst  
part upon request by them within the maximum amount 
and within the time limit above set forth, and such further 
obligations or advances shall be secured hereby to  the same 
extent as the original indebtedness hereunder. . . ." (Em- 
phasis added). 

Defendant reasons that the above language gives Raleigh 
Savings the right to make advances up to the original amount 
of the loan, and that when made, the future advances relate back 
under the original deed of trust, and take priority over any 
intervening encumbrances. Simply stated, defendants contend 
that the instrument in question, if genuine, would have given 
Raleigh Savings no rights in addition to those which it already 
had under its original deed of trust;  nor would i t  have operated 
to  the prejudice of the holders of the intervening deeds of trust 
since their security was already subordinate to future advances 
made by Raleigh Savings under the terms of its first deed of 
trust. 

The State argues the case solely on the grounds of defend- 
ant's contention. It contends that any future advances made 
under Raleigh Savings' first deed of trust would not have re- 
lated back and taken priority over the intervening deeds of trust, 
unless subordinated by a genuine instrument such as the one 
allegedly forged by defendant. The State cites G.S. 45-70(b) in 
support of its position. Defendant counters saying that the pro- 
visions of that statute are inapplicable to the situation here; and 
further, that G.S. 45-70(b) became effective on 1 October 1969 
and cannot affect the rights and liabilities established by deeds 
of trust which were recorded prior to that date. 

Thus, the parties have presented us with a question of real 
estate law, presumably of first impression in this jurisdiction, 
as  determinative of the issue raised on this appeal. We do not, 
however, view the question presented as essential to a determina- 
tion of whether the instrument here in question could be the sub- 
ject of forgery. 
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In  36 Am. Jur. 2d, Forgery, § 24, p. 693, i t  is stated: 

"A writing or instrument in order to constitute a forgery 
must possess some apparent legal efficacy. It  is sufficient, 
however, to constitute a forgery if there is a reasonable 
possibility that the false writing or instrument may operate 
to cause injury, although no actual injury therefrom is 
necessary." 

In accord: State v. Cross and Whi te ,  101 N.C. 770, 7 S.E. 
715, Aff'd., Cross v. N.C., 132 U.S. 131, 10 S. Ct. 47, 33 L. Ed. 
287. 

131 It is common knowledge that before advancing funds to 
be secured by a mortgage on real estate, parties often insist 
on supplementary instruments which clarify title to the property 
or  specifically establish the priority of the mortgage. This is 
true even where the rights and priorities of the parties could 
be established without the assistance of any supplementary in- 
strument. This wise practice should be encouraged. A quit claim 
deed or a clarifying agreement can often prevent an expensive 
and time consuming lawsuit. This case is an illustration. If Ra- 
leigh Savings had made advances solely relying on the language 
of their first deed of trust, i t  would have been inviting a future 
dispute as to the priority of the advances. That this is so is 
illustrated by the uncertainty which surrounds the question of 
the priority of mortgages to secure future advances. (See gen- 
erally Note, Mortgages to Secure Future Advances, 31 N.C.L. 
Rev. 504; Note, Registry of Subsequent Encumbrance as Notice 
to Prior Mortgagee in Mortgage to Secure Future Advances, 6 
Va. L. Rev. 280; Osborne, Mortgages, 8 5  116, 118, 119). It is 
also illustrated by the testimony of the attorney for Mr. and Mrs. 
Monday. He clearly interpreted the instrument in question as 
necessary in order to establish the legal priority of any advances 
made by Raleigh Savings subsequent to the recordation of its 
first deed of trust. The Attorney General strenuously advances 
the same interpretation. Under these circumstances we cannot 
hold that there was no reasonable possibility that the instrument 
in  question, if genuine, could operate to cause injury. 

In People v. Munroe, 100 Cal. 664, 35 P. 326, the instrument 
alleged to have been forged was an assignment of the unearned 
salary of a school teacher. It was conceded that such an assign- 
ment was void and unenforceable in court. The court held that 
the writing could nevertheless be the basis of a charge of forgery. 
The court observed: "For the purposes of the case, we conceded 
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a t  the outset that this instrument would be declared void by a 
court as against public policy; but, if that question were a live 
issue in the case, this contract might be declared valid upon the 
ground that a teacher in the public schools is not a public officer. 
Certainly, the law as to that point is not so plain but that an 
ordinary layman, in the exercise of the greatest care, might not 
be defrauded in taking an assignment of a public school teacher's 
unearned salary." 

In People v. Gayle, 202 Cal. 159, 259 P. 750, defendant con- 
tended that certain contracts for the sale of land could not be 
subjects of forgery because they were unrecorded and therefore 
unenforceable. In rejecting his contentions, the court quoted 
from People v. Munroe, supra, where i t  was said: "To declare 
the law to be that all contracts which are not enforceable, be- 
cause against the policy of the law, are not the subject of forgery, 
would be offering a carte blanche to the professional forger, 
of which he would not be slow to take advantage. . . . 97 

Other cases which emphasize that the determinative factor 
is a possibility that the instrument may operate to cause injury, 
rather than its technical legal effect, include the following: 
Earnest v. State, 40 Ala. App. 344, 113 So. 2d 517; Hall v. State, 
31 Ala. App. 455,18 So. 2d 572; People v. Morgan, 140 Cal. App. 
2d 796, 296 P. 2d 75; People v. Baker, 100 Cal. 188, 34 P. 649; 
Allgood v. State, 87 Ga. 668, 13 S.E. 569; State v. Van Auken, 
98 Iowa 674, 68 N.W. 454; State v. Reed, 141 Mo. 546, 42 S.W. 
1149; State w. Daems, 97 Mont. 486, 37 P. 2d 322; State v .  Brett, 
16 Mont. 360, 40 P. 873; Commonwealth v. Wheeler, 200 Pa. 
Super. 284-300; Commonwealth v. Brown, 96 Pa. Super. 13; 
Honeycutt v. State, 150 Tex. Crim. 140, 199 S.W. 2d 657; Carter 
v. State, 135 Tex. Crim. 457, 116 S.W. 2d 371 ; King v. State, 42 
Tex. Crim. 108, 51 S.W. 840; Gordon v. Commonwealth, 100 Va. 
825, 41 S.E. 746; Hendrick v. Commonwealth, 32 Va. (5 Leigh) 
707; Lurye v. State, 221 Wis. 68,265 N.W. 221. 

121 The instrument in question here would have been valid 
and enforceable against Mr. and Mrs. Helms, had their signa- 
tures been genuine. It would have served as conclusive evidence 
of the rights of Raleigh Savings, rendering it unnecessary for 
Raleigh Savings to rely upon the uncertain legal effect of its 
first deed of trust. "An instrument in writing of which forgery 
can be predicated is one which, if genuine, could operate as the 
foundation of another man's liability or the evidence of his 
rights. . . ." (Emphasis added). Barnes v. Crawford, 115 N.C. 
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76, 78, 20 S.E. 386, 387. The instrument here, because of its 
nature, was capable of misleading Raleigh Savings to its preju- 
dice, irrespective of its ultimate legal effect with respect to the 
priority of the various deeds of trust. "If, therefore, the fake  
and fraudulent paper writing be such as that i t  might, from its 
nature, and the course of business, deceive or mislead to the 
prejudice of another person, the offense of forgery would be 
complete." State v. Csvington, 94 N.C. 913. 

We have not overlooked the authorities relied upon by de- 
fendant. Barnes v. Crawford, supra, was a civil action for 
slander. The defendant ( a  candidate for Congress) was alleged 
to have accused plaintiff of signing defendant's name to a card 
which called for certain congressional action. The court held 
that the card could not be the subject of forgery. It is obvious 
that the representations contained on the card could have had 
no possible legal effect. In State v. Gherkin, 29 N.C. 206, the 
defendant, who was co-maker of a note, was charged with falsely 
signing the name of a witness. The court noted that the instru- 
ment in question did not require a subscribing witness and no 
one could be defrauded if the witness' signature were false. The 
false signature would have operated to no one's prejudice unless, 
of course, the signature of the defendant had been false. 
In State v. Lytle, 64 N.C. 255, the bond allegedly forged was void 
on its face. We conclude that the factual situations in each of 
these cases are clearly distinguishable from the facts of the case 
now before us. 

In our opinion the State established that the written instru- 
ment was "apparently capable of effecting a fraud" within the 
meaning of that phrase as interpreted by the various autbori- 
ties cited herein. We conclude therefore that the trial judge 
correctly overruled defendant's motion for judgment as  of non- 
suit as to the forgery count. 

No error. 

Judges BROCK and MORRIS concur. 
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RALEIGH-DURHAM AIRPORT AUTHORITY V. GEORGE STEWART 
AND CLYDE LEASING, INC., TRADING AND DOING BUSINESS AS 
BUDGET RENT-A-CAR 

No. 7010SC552 

(Filed 21 October 1970) 

Aviation 5 1; Carriers $9 2, 13- airport authority - control of airport 
premises --right of car rental firm to pick up passengers 

An airport authority cannot exclude an automobile rental f irm 
from coming upon the airport property for the sole purpose of picking 
up or delivering airline passengers pursuant to the specific request of 
the passengers, who are lessees of the firm, since the personal right of 
the passengers to select their own means of transportation to and 
from the airport is paramount to the right of the airport authority to  
grant  an  exclusive franchise to passenger carriers. 

APPEAL by defendants from Bailey, Judge of Superior 
Court, June 8, 1970 Civil Session, WAKE Superior Court. 

Plaintiff (Airport Authority) filed a complaint against the 
defendants (Budget) seeking injunctive relief and monetary 
damages for an alleged continuing trespass by Budget upon the 
property of Airport Authority. Airport Authority is a municipal 
corporation chartered by Public Local Laws of 1939, Chapter 
168. 

The basic facts were stipulated and are summarized a s  
follows : 

Airport Authority has the power and authority to supervise 
and administer the Airport premises which are owned by the 
City of Raleigh, the City of Durham, the County of Wake, and 
the County of Durham. The land, upon which the terminal build- 
ing, parking areas, airplane landing areas and approaches to the 
premises are situated, was all purchased with public funds 
derived from other than tax sources and from funds derived from 
the operation of the several concessions and businesses operated 
thereon. The Airport Authority has contracted with three com- 
panies and authorized them to engage in the business of renting 
automobiles for hire a t  the airport in return for a guaranteed 
annual amount, plus a percentage of the gross receipts from the 
rentals. Each of these companies rents space from the airport for 
the storage of automobiles and for loading and unloading pas- 
sengers and baggage in and from the cars rented by them. None 
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of these companies use the loading and unloading facilities a t  
the airport, but are required to use other specified areas. Each 
of these companies maintains space for soliciting business from 
the public using the airport facilities. 

Budget leases automobiles to individuals for a base rental 
fee, plus a mileage charge. It is part of a national organization 
operating localIy on a franchise basis. It maintains a rental 
operation in Charlotte, Greensboro, Fayetteville and Raleigh- 
Durham and rents automobiles to anyone meeting its standards, 
which includes an acceptable driver, license, and financial re- 
sponsibility. It maintains its headquarters on a tract of land 
located on a public road on the perimeter of the airport premises 
and stores on this land the cars to be rented in the Raleigh-Dur- 
ham area. Budget has been leasing automobiles from this location 
since the Fall of 1968 and is not affiliated with or under con- 
tract to any airline. The contract of rental with Budget is evi- 
denced by a written instrument signed by the lessee or by the 
exhibition of an approved credit authorization. The contract is 
consummated by a number of ways: (1) The lessee may appear 
in person a t  the place of business of Budget, sign several docu- 
ments and accept delivery of the leased automobile; (2) The 
lessee may call from a public telephone from the airport for an 
automobile; Budget, upon receipt of the call, sends an employee 
with an automobile to the airport terminal, locates the prospec- 
tive lessee and takes him to Budget's place of business to sign 
the necessary documents; (3) The lessee may make arrange- 
ments prior to arrival a t  the airport in which event the pro- 
cedure for completing the lease documents is identical to the 
procedure in (2). At the termination of the lease, the lessee 
returns the car to Budget, and is then transported to the terminal 
by an employee of Budget. The transportation of the lessee to 
and from the terminal and premises of Budget is usually accom- 
plished in the automobile which is the subject of the lease. Occa- 
sionally, an automobile will be left in the vicinity of the terminal 
to be picked up by an employee of Budget. In carrying out the 
above arrangements, Budget uses the driveways, waiting areas 
and parking facilities provided for passenger use a t  the terminal. 
Budget has no contract or authorization from the Airport Au- 
thority to use its facilities, and in fact has been specifically for- 
bidden to do so. Budget advertises its business in news media 
and signs which are located off the Airport Authority premises. 

The trial judge made findings of fact basically similar to 
those set forth above and specifically " [t] hat the roadways, park- 
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ing areas, loading areas, and Terminal Building a t  the Raleigh- 
Durham Airport were constructed and are maintained by the 
Raleigh-Durham Airport Authority for the use of travelers 
using the Airport and persons having business with the Airport 
Authority, its licensees and concessionaries, and their use is not 
authorized for the operation of any private business not author- 
ized by the Authority.'' 

The trial court concluded as a matter of law that the action 
of Budget "constitutes a continuing trespass on the property 
of the Raleigh-Durham Airport and a continuing use of the prop- 
erty of the Airport for its private business purposes without i ts  
permission and in defiance of its notice to the contrary." The 
trial court thereupon permanently enjoined Budget and hence 
this appeal. 

Purrington & Purrington by A. L. Purrington, Jr., for plain- 
tiff appellee. 

Tally, Tally and Bouknight by  J.  0. Tally, Jr., and J. A. 
Bouknight,  Jr., for defendants appellants. 

CAMPBELL, Judge. 

This appeal presents a problem of first impression in this 
jurisdiction. It is therefore deemed appropriate to review the 
historical background and decisions from other jurisdictions. 

In earlier days and with other modes of public transporta- 
tion, similar problems were incurred. Hack drivers and baggage 
transfer companies vied with each other for passenger patron- 
age a t  railroad terminals and similar facilities used by the travel- 
ing public. Frequently, this resulted in such confusion and an- 
noyance to travelers that some limitation on free enterprise was 
thought desirable. Even so, a strong minority took the view that 
it was against public policy to infringe on free enterprise in any 
way. The majority view, however, was to the effect that i t  was 
not against public policy to grant an exclusive franchise. The 
leading case, Black and Whi t e  T .  & T .  Co. v. Brown  and Ye l low 
T. & T .  Co., 276 U.S. 518, 48 S.C. 2d 404, 72 L. Ed. 681, 57 
A.L.R. 426 (1928) reveals the conflicting views. In that case a 
railroad operating a large city railroad passenger terminal gave 
an  exclusive franchise to one taxicab company to serve the sta- 
tion. Another taxicab operator sought to declare the franchise 
invalid. Mr. Justice Butler, in writing the majority opinion, 
stated : 
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". . . The privilege granted to respondent does not impair 
the railroad company's service to the public or infringe any 
right of other taxicab men to transport passengers to and 
from the station. While i t  gives the respondent advantage 
in getting business, passengers are free to engage anyone 
who may be ready to serve them. The carrying out of such 
contracts generally makes for good order a t  railway sta- 
tions, prevents annoyance, serves convenience and promotes 
safety of passengers. . . . 9 ,  

It js thus seen that this position does not prevent other taxi- 
eab companies from coming onto and off the premises. They are 
only prohibited from soliciting business on the premises. 

In  Slcaggs v. Kansas City Terminal Ry .  Go., 233 F. 827 
(1916), the Federal District Court for the Western District for 
Missouri upheld an exclusive franchise to certain hacks to serve 
the Union Terminal. In sustaining the exclusive franchise, the 
court called attention to the fact that 

". . . Adequate provision is made in the contract for all 
the needs of the traveling public in this regard. Manifestly, 
out-going passengers are in no wise affected, because plain- 
tiffs and others have the conceded right to enter upon the 
premises of the Terminal Company for the purpose of actual 
delivery of passengers and baggage. They also have the 
right to receive passengers and baggage for whose trans- 
portation they shall have already received orders. The free- 
dom of all parties to take their stands upon appropriate 
public places outside the limits of the premises of defend- 
ant Terminal Company affords to the public generally, in- 
cluding all incoming passengers, every opportunity to avail 
itself of their services, should it so desire. . . . 7 9  

Thus, again, the court recognized the right of members of the 
traveling public to select their own mode of conveyance. 

In Mader v. Topelca, 106 Kan. 867,189 P. 969, 15 A.L.R. 340 
(1920), a city ordinance prohibiting taxicabs from creating a 
stand on a street unless the abutting property owner had given 
consent for such a stand was held valid with the court pointing 
out : 

". . . I t  will be observed that this consent is not required 
for the purpose of passing over the streets, nor for stopping 
to discharge a passenger or to take on a passenger; i t  for- 
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bids the establishment of a hackstand by the proprietor of 
a taxicab or hack in any portion of a public street with- 
out first obtaining the written consent of the abutting 
owner. . . . > 9 

Likewise, in the case of Thompson's Express & Storage Co. 
v. Mount, 91 N.J. Eq. 497, 111 A. 173, 15 A.L.R. 351 (1920), 
an exclusive franchise given by a railroad to one cab company 
was held valid, and other cab companies could not complain, 
the court saying: 

". . . No right of a passenger is here infringed, since i t  is 
entirely open to passengers to employ any cabmen they 
wish. The injunction only prohibits soliciting on the sta- 
tion platform. . . . 1 9  

In the case of Miami Beach Airline Service u. Crandon, 159 
Fla. 504,32 So. 2d 153,172 A.L.R. 1425 (1947), the Dade County 
Port Authority, which had control of the Miami International 
Airport, granted an exclusive concession to a limousine opera- 
tor. A bus operator sought to compete with the limousine opera- 
tor by offering service to and from the airport terminal. The 
Authority sought and obtained a restraining order restraining 
the bus operator from soliciting passengers for hire within the 
public airport premises and from loading passengers for hire 
on its buses on such premises and thus prohibited the bus opera- 
tor from even entering the airport premises. This case, however, 
is not authority for prohibiting a for-hire vehicle entering the 
premises of t,he Airport Authority in answer to a specific re- 
quest by a member of the traveling public using the airport 
terminal facilities. This case is only authority for the right of 
the Airport Authority to grant an exclusive franchise and pro- 
hibit competitors from soliciting business a t  the airport terminal. 
To like effect, see Nor th  American Co. v. Bird, 61 So. 2d 198, 
(Fla. 1952). 

In Rocky Mountain Motor Co. v Airport  Transi t  Co., 124 
Colo. 147,235 P. 2d 580 (1951), an ordinance of the City of Den- 
ver granting an exclusive franchise to one taxicab company to 
serve the airport premises was sustained, but the court pointed 
out that the ordinance itself provided that any other taxicab com- 
pany could convey passengers to and from the airport so that the 
rights of passengers would not be infringed. To like effect, see 
Pat ton  v. Administrator o f  Civil Aeronaz~tics,  217 F. 2d 395 
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(1954) ; Friend v. Lee, 221 F. 2d 96 (1955) ; U. S. v. Jenkins, 130 
F. Supp. 808 (1955). 

It is thus seen that there has developed a split of authority 
with regard to granting an exclusive franchise to one or a few 
taxicab companies to handle the business of passengers patron- 
izing the terminal of a carrier. The majority of the jurisdictions 
considering the matter have sustained the right of granting an 
exclusive franchise, but even those jurisdictions have not pro- 
hibited a member of the traveling public from selecting some- 
one else when desired. In other words the rights of the traveling 
public to select a taxicab, even though such cab has no concession 
or franchise to operate a t  the terminal, are paramount to the 
right of the terminal owner in granting exclusive franchises. 

North Carolina has considered one aspect of the matter and 
has followed the majority rule to the extent of recognizing the 
validity of an exclusive franchise. In Harrelson v. Fayetteville, 
271 N.C. 87, 155 S.E. 2d 749 (1967), the Supreme Court of 
North Carolina upheld the validity of an exclusive franchise 
arrangement and in so doing held that this was a proprietary 
function and not a governmental function. 

This case, however, does not hold that the personal rights 
of a member of the traveling public, using the facilities of the 
airport terminal, may be infringed upon to the extent that the 
Airport Authority in the instant case is attempting. 

The Airport Authority can supervise and control mer- 
cantile engagements such as would require occupancy of space 
or use of facilities on the premises of the airport in a manner 
more burdensome than or otherwise different from that accorded 
to a member of the traveling public. The Airport Authority has 
no right, however, to restrict a member of the traveling public 
in  his personal rights. A traveler in his personal rights can 
arrange to be met by someone of his selection to transport him 
to and from the airport terminal. 

In the instant case Budget is doing an act in the perform- 
ance of a personal right of and for a passenger, a member of 
the traveling public, and the Airport Authority has no right to 
limit or restrict this. The mere fact that the incoming passenger 
has not yet signed the necessary documents before getting into 
the automobile brought to the terminal by Budget is not suffi- 
cient to validate what the Airport Authority is attempting to 
accomplish in the instant case. 
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The case of Griswold v. Webb, 16 R.I. 649, 19 A. 143, 7 
L.R.A. 302 (1889), is directly in point. In that case, contrary 
to the rules and regulations of a public wharf, a hackney car- 
riage drove up to a place, reserved for those with a license, for 
the purpose of picking up a passenger coming in on the boat. The 
passenger had ordered this particular hackney to pick him up. 
The court held that while ordinarily an exclusive franchise is 
recognized, nevertheless, 

". . . the company cannot deprive a passenger of the ordi- 
nary rights and privileges of a traveler, among which is the 
privilege of being transported from the terminus in a rea- 
sonably convenient and usual way. A company cannot com- 
pel a passenger to take one of several carriages, or none a t  
all ; nor impose unreasonable restrictions which will amount 
to that. If a passenger orders a carriage to take him from 
the terminus, such carriage is, pro lzac vice, a private car- 
riage ; not in the sense that the passenger has a special prop- 
erty in it, so as to be liable for the driver's negligence, but 
in the sense that it is not 'standing for hire.' . . . The driver 
is not engaged in his vocation of soliciting patronage, but is 
waiting to take one with whom a contract has already been 
made. No question is made that a passenger may have his 
own carriage enter the premises of a carrier to take him 
away; but to say that one who is not so fortunate as to 
own a carriage shall not be allowed to call the one he wants, 
because it is a hackney carriage, would be a discrimination 
intolerable in this country. . . . 9 9  

In the instant case we hold that the activities of Budget in 
going to and from the airport terminal to pick up and discharge 
airplane passengers, using the terminal and the public trans- 
portation facilities served by said terminal, are activities per- 
taining to personal rights of the passengers and beyond the 
authority of the Airport Authority to control as sought in this 
case. 

The act of picking up a passenger who has requested or 
reserved a rent-a-car does not involve solicitation on the airport 
premises. The solicitation has obviously already occurred or the 
passenger would not have called in the first place. Therefore, 
we are of the opinion and so hold that the defendant Budget 
cannot be excluded from the airport property when its sole pur- 
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pose of going on there is to pick up or deliver a passenger pur- 
suant to the specific request of that passenger. 

Reversed. 

Judges BRITT and VAUGHN concur. 

ROBERT McKINDLEY PERGERSON, SR., ADMINISTRATOR OF THE ESTATE 
OF ROBERT MCKINDLEY PERGERSON, JR. V. JAMES WILLIAMS 

No. 7010SC311 

(Filed 21 October 1970) 

1. Rules of Civil Procedure 00 41, 50- judgment of dismissal-trial 
with jury 

Where judgment of involuntary dismissal in a trial before a jury 
was improperly entered under Rule 41(b), which is applicable only in 
a trial by the court without a jury, the Court of Appeals treated the 
judgment of dismissal as having been entered pursuant to a motion for 
a directed verdict under Rule 50 (a) .  

2. Rules of Civil Procedure § 50- motion for directed verdict - absence 
of specific grounds - review on appeal 

Where the trial court grants a directed verdict upon a motion 
which failed to state specific grounds therefor, the adverse party who 
did not object to the failure of the motion to state specific grounds 
cannot raise such objection on appeal. Rule 50 (a). 

3. Rules of Civil Procedure 0 50- motion for directed verdict -former 
procedure 

I n  determining the sufficiency of plaintiff's evidence to withstand 
defendant's motion for a directed verdict in a jury case, the trial 
court and the Court of Appeals are guided by the same principles that  
prevailed under the former procedure with respect to the sufficiency 
of evidence to withstand a motion for nonsuit. 

4. Rules of Civil Procedure § 50- motion for directed verdict-con- 
sideration of evidence 

On motion for a directed verdict, all evidence which supports 
plaintiff's claim must be taken as true and considered in the light 
most favorable to plaintiff, giving to plaintiff the benefit of every 
reasonable inference which may legitimately be drawn therefrom, and 
with contradictions, conflicts and inconsistencies being resolved in 
plaintiff's favor. 

5. Automobiles 3 63- negligence in striking three-year-old chiId - suffi- 
ciency of evidence 

In  an action to recover for the wrongful death of a three-year-old 
child who was struck by the defendant's automobile on a street, the 
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trial court properly granted the defendant's motion for a directed 
verdict where (1) there was no evidence of excessive speed or that 
defendant failed to keep his car under reasonable control, (2) de- 
fendant did not see the child until immediately prior to the impact, 
(3) and i t  was a matter of conjecture whether the child had been 
visible in or near the street for a sufficient length of time to put a 
reasonably careful driver on notice of the child's presence. 

Judge VAUGHN dissents. 

APPEAL by plaintiff from Bailey, J., 7 January 1970 Civil 
Session of WAKE Superior Court. 

Civil action to recover damages for the wrongful death of 
a three-year-old child. 

At the trial before judge and jury the parties stipulated: 
The child died as a result of injuries received when he was 
struck about 5 :30 p.m. on 5 October 1967 by an automobile being 
driven by defendant in a northerly direction on South Main 
Street just inside the southern limits of the Town of Wake For- 
est, N. C. South Main Street runs generally north and south, and 
the official speed limit a t  the time and place was 35 miles per 
hour. The width of the traveled portion of the street was about 
32 feet. Parallel parking was permitted on the west side of the 
street, outside of the main traveled portion. At  the time of the 
accident i t  was dayIight, the weather was clear, and the road was 
dry. 

Plaintiff's evidence tended to show: South Main Street 
where the accident occurred was level, straight, and paved, and 
had curbs and gutters. Along the east side of the street there 
was a concrete sidewalk, approximately five-feet wide, which 
was separated from the east curb of the street by a grassed area, 
which was also approximately five-feet wide. The child lived 
with his parents in a basement apartment in a house on the 
east side of the street. The entrance to the apartment was in the 
baek yard. There was a front yard, which extended from the 
front of the house for a distance of about 35 feet to the east edge 
of the sidewalk. There were no trees or bushes in the front yard. 
Out near the street and in the grassed area between the sidewalk 
and the curb there was one tree about eight inches in diameter 
and a telephone pole right by the tree. There was a covered guy 
wire coming down from the pole, with a metaI guard around 
i t  about four-inches wide. On the south side of the front yard 
there was a driveway leading to the back yard. On the north 
side of the driveway there was a City Limits sign, which was 
on a four-by-four post and was five or six feet up in the air. 
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On the City Limits sign there was also a sign saying "Bird 
Sanctuary." The City Limits sign was in line with the pole and 
the tree. Other than the City Limits sign, the telephone pole and 
guy wire, and the tree, there were no obstructions either in the 
grassed area, the sidewalk, or front yard. The sidewalk and the 
grassed area ended a t  the driveway, and south of the driveway 
there was an Army Surplus Store. Across the street was a serv- 
ice station and a dentist's office. There was a painted line on 
South Main Street approximately ten feet from the east side. 

On the afternoon of the accident the child and his father 
had been playing in the back yard while the mother was a t  work. 
The father went into the house to the bathroom, leaving his 
son playing in the back yard and telling the child to wait on the 
patio for him and that he would be back in a minute. The father 
heard tires "squalling," ran to the back yard, then to the front 
yard, and saw his son lying in the street. The child died in the 
hospital on the next day. 

Defendant, called as a witness for plaintiff, testified in sub- 
stance, except where quoted, as follows : About 5 :30 in the after- 
noon on 5 October 1967 he was driving a 1960 Chevrolet auto- 
mobile in a northerly direction in the Town of Wake Forest. He 
was coming from work and was going into Wake Forest to pick 
up a newspaper. He had driven on this street before and knew 
what type of businesses were on that street. He knew there 
was an Army Surplus Store and Dr. Underwood's office and 
homes on the street. He knew there was a school on South Main 
Street just north of this area and that there was a fenced-in 
playground in the area of the school. He did not see any cars 
parked on the east side of South Main Street and didn't remem- 
ber seeing any cars in front of the Army salvage store. He didn't 
remember seeing any cars parked in the drive next to the house 
and didn't know if there were any cars parked on the left side 
of the street. There was no traffic in his lane in front of him 
nor any oncoming traffic. He did strike the little boy with his 
car. When he saw him for the first time, " [all1 a t  once he just 
appeared up in front of my automobile, just about the length 
of my car, just about that distance from him. Looked like to me 
he was right on top of my hood I was so close. I was probably 
about a car length." He didn't have any idea how wide the 
northbound lane was and didn't know how wide his car was. He 
was in the center of the lane. Other than the little boy, there 
was no person or anything else in the street. The windshield of 
his car was clear, i t  was not raining, and the windshield was not 
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cracked and did not have any paper or obstruction of any kind 
on it. "When the boy appeared up on the hood of my automobile 
he was right in the middle of the street." When he saw him for 
the first time the boy's head was down under the hood and de- 
fendant couldn't tell where the boy was running, but his head 
was bouncing up and down. Me did not know why he didn't see 
the boy between the curb and the time he was to the middle of 
his car. He did not know if the boy was on the left or the right 
side of the street. The only time he saw him was when he was 
in the middle of the street. He knew of no reason that would have 
kept him from seeing the boy "unless i t  would have been those 
trees and things, telephone post, could have been around behind 
those trees; phone posts or something of that sort. There is 
some bushes or something along there too. I could see probably 
three or four hundred yards, maybe five, six, almost straight- 
away, no curves." 

The investigating police officer testified in substance as 
follows: Re found defendant's car sitting next to the curb on 
the east side of the street. Defendant told him the car had not 
been moved from the time i t  stopped after the collision until 
the officer arrived. There were marks on the street leading up 
to the automobile. One black mark, about two or two and a half 
feet long, led up under the right rear wheel. Other broken skid 
marks went back for a total of twenty-three feet to where the 
officer's investigation showed the child was hit. There were 
other skid marks in line with the one behind the ear. He meas- 
ured sixty-seven feet of skid marks with broken places, but, ex- 
cept for the two feet which led right under the wheel of defend- 
ant's car, he did not know whether they came from defendant's 
car. Defendant told him that the first time he saw the child 
was when he was on the front of his hood and radiator of his 
car. He inspected the car for damage and found a small place 
about the middle where the hood comes down on the radiator. 

On cross-examination the officer testified he did not find 
any evidence of excessive speed, that the car was stopped just 
about where the child was struck, and that was right a t  the 
point of a tree and a telegraph pole. 

At the close of plaintiff's evidence the court entered judg- 
ment that the case "be dismissed under Rule 41 (b),  that a judg- 
ment of involuntary dismissal be entered herein." 

Plaintiff appealed, assigning as error "the ruling of the 
Court in granting the defendant's motions for judgment as of 
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nonsuit," and "the signing and entry of the judgment dismissing 
the plaintiff's action." 

Hubert H. Senter and Boyce, Mitchell, Burns & Smi th ,  b y  
Eugene Boyce for plaintiff  appellant. 

Maupin, Taylor & Ellis, by  Armistead J. Maupin for de- 
f endant appellee. 

PARKER, Judge. 

[I] The judgment appealed from recites it was entered under 
Rule 41(b). Except for dismissal for failure of plaintiff to 
prosecute or to comply with the rules of civil procedure or an  
order of court, which are clearly inapplicable here, Rule 41 (b) 
deals with motions for a dismissal on the ground that upon the 
facts and the law the plaintiff has shown no right to relief in a n  
action tried by the  court without  a jury. G.S. 1A-1, Rule 41 (b). 
The present case was tried before judge and jury. Therefore, the 
reference in the judgment to Rule 41(b) was not appropriate. 
Federal courts, applying cognate Federal Rules of Civil Pro- 
cedure, have held that "[w] here a motion for dismissal is made 
pursuant to Rule 41(b) in a jury case, i t  may properly be 
treated as a motion for a directed verdict under Rule 50(a)." 
W o l f  v .  Reynolds Electrical & Engineering Co., 304 F. 2d 646 
(9th Cir. 1962) ; accord, Sano v .  Pennsylvania Railroad Com- 
pany, 282 ??. 2d 936 (3rd Cir. 1960) ; Carroll v. Seaboard Air 
Line Railroad Company, 371 F. 2d 903 (4th Cir. 1967) ; Cranston 
Pr in t  Works  Co. v. Public Service Co. of  N. C., 291 F. 2d 638 
(4th Cir. 1961) ; see, 2B Barron and Holtzoff, Federal Practice 
and Procedure, 5 1074, p. 371. We shall also treat the judg- 
ment of dismissal in the present case as having been entered 
pursuant to a motion for a directed verdict under Rule 50(a) 
of the Rules of Civil Procedure. 

[2] Rule 50 (a) expressly requires that a motion for a directed 
verdict "shall state the specific grounds therefor." The record 
before us does not affirmatively disclose that specific grounds 
were stated for defendant's motion. However, plaintiff did not 
object a t  the trial to the failure of defendant to state specific 
grounds for his motion. "If the court denies a motion for a 
directed verdict which fails to state the specific grounds for the 
motion, the moving party may not complain of the denial on 
appeal. Conversely, if such a motion is granted, the adverse party 
who did not object to failure of the motion to state specific 
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grounds therefor cannot raise such objection in the appellate 
court." 2B Barron and Holtzoff, Federal Practice and Procedure, 
5 1073, p. 370 ; accord, Cox v. City of Freeman, Missouri, 321 F. 
2d 887 (8th Cir. 1963). Since the defendant's motion was granted 
in  the present case and plaintiff raised no objection a t  the trial 
that specific grounds were not stated for the motion, such an ob- 
jection will not be considered on this appeal. 

13, 41 In determining the sufficiency of a plaintiff's evidence 
to withstand a defendant's motion for a directed verdict in a 
jury case, the trial court and this Court on appeal are guided by 
the same principles that prevailed under our former procedure 
with respect to the sufficiency of evidence to withstand a mo- 
tion for nonsuit under G.S. 1-183. Sawyer v. Shackleford, 8 N.C. 
App. 631, 175 S.E. 2d 305; Musgrave v. Savings & Loan Assoc., 
8 N.C. App. 385, 174 S.E. 2d 820. All evidence which supports 
plaintiff's claim must be taken as true and considered in the 
light most favorable to plaintiff, giving to plaintiff the benefit 
of every reasonable inference which may legitimately be drawn 
therefrom, and with contradictions, conflicts and inconsistencies 
being resolved in plaintiff's favor. Bowen v. Gardner, 275 N.C. 
363,168 S.E. 2d 47. The question presented by this appeal, there- 
fore, is whether plaintiff's evidence in this case, when so con- 
sidered, was sufficient to support a jury finding of actionable 
negligence on the part of defendant. We agree with the trial 
court's conclusion that i t  was not. 

[5] There was no evidence of excessive speed, or that defend- 
ant failed to keep his car under reasonable control, or that he 
failed to exercise care to avoid hitting the child as soon as he 
saw him. Defendant did not see the child until immediately prior 
to the impact. At that instant the child was already directly in 
front of defendant's car and in defendant's lane of travel. "The 
boy's head was down under the hood and defendant couldn't tell 
where the boy was running, but his head was bouncing up and 
down." It is, of course, possible to conjecture that the child had 
been visible in or on the side of the street for a sufficient length 
of time to put a reasonably careful driver on notice of his pres- 
ence. It is, however, just as reasonable to conjecture that the 
child had suddenly darted into the street from behind the tree 
and telephone pole directly into the path of defendant's car. Had 
that been the case, then even the most careful and attentive 
driver could not have avoided striking him. On the evidence pre- 
sented, these matters must forever remain in the realm of con- 
jecture. 
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The facts here are strikingly similar to the facts in Badger  
v. Medley, 262 N.C. 742, 138 S.E. 2d 401. In that case the Su- 
preme Court, affirming a judgment of nonsuit, said: "Assuming 
that defendant failed to keep a reasonable lookout, there is not 
sufficient evidence from which it may be inferred that his in- 
attention was a proximate cause of the accident and that in the 
exercise of reasonable care he might have avoided the accident." 

What was said by Campbell, Judge, in E d e n s  v. A d a m s ,  3 
N.C. App. 431, 165 S.E. 2d 68, is appropriate here: "A cause 
of action must be something more than a guess. A resort to a 
choice of possibilities is guesswork, not decision. To carry the 
case to the jury, the plaintiffs must offer evidence sufficient to  
take the case out of the realm of conjecture and into the field 
of legitimate inference from established facts." 

The judgment appealed from is 

Affirmed. 

Judge CAMPBELL concurs. 

Judge VAUGHN dissents. 

STATE OF NORTH CAROLINA v. BILLY ASHLEY TRIPP 

No. 7010SC581 

(Filed 21 October 1970) 

1. Assault and Battery 8 5- discharge of firearm into an automobile- 
sufficiency of evidence 

In a prosecution charging defendant with the unlawful discharge 
of a firearm into a moving automobile driven by the prosecuting wit- 
ness, the State's evidence was sufficient to withstand defendant's mo- 
tion for nonsuit. G.S. 14-34.1. 

2. Assault and Battery 88 5, 15; Arrest and Bail 8 1- discharge of fire- 
arm into auton~obile - arrest by private citizen - breach of peace - 
instructions 

In a prosecution charging defendant with the unlawful discharge 
of a firearm into a moving automobile driven by the prosecuting wit- 
ness, defendant's evidence justified an instruction to the jury that  a t  
the time of the shooting he had a right to arrest the prosecuting wit- 
ness for a breach of the peace and that he was attempting to carry 
out this right when he fired his pistol a t  the automobile, where the 
evidence tended to show that  (1) the defendant, hiding in the back 



N.C.App.1 FALL SESSION 1970 519 

State v. Tripp 

seat of his wife's car, accompanied the wife to her place of employ- 
ment in order to learn the identity of the man who had been proposi- 
tioning her; (2) as the wife approached the plant, the prosecuting 
witness drove his car in such a manner as to force the wife to drive 
upon the curb and stop; (3)  the defendant got out of his car and 
ordered the prosecuting witness to stop; (4) the witness attempted 
to run over the defendant; and (5) the defendant then fired his pistol 
a t  the witness' fleeing car "trying to bust a tire or gas tank so I could 
stop his car and take him to the police station." G.S. 14-34.1, G.S. 15-39. 

3. Arrest and Bail § 1- arrest by private citizen- breach of peace - 
time of arrest 

The right of a private citizen to arrest for a breach of the peace 
exists while it is continuing or immediately after it has been committed. 
G.S. 15-39. 

4. Arrest and Bail 1, 5- arrest by private citizen- amount of force 

A private citizen making or attempting to make a lawful arrest 
may use reasonable force in making the arrest, and whether the force 
used in any particular case is reasonable and necessary or excessive 
and unnecessary is ordinarily a question for the jury. 

APPEAL by defendant from Bailey, J., 1 May 1970 (R) 
Criminal Session, WAKE Superior Court. 

A bill of indictment proper in form charged that on 18 
March 1970 defendant "unlawfully, wilfully, wantonly and fel- 
oniously did attempt to discharge and did discharge a firearm" 
into a 1962 Chevrolet automobile while occupied by Joseph Law- 
rence Freeman in violation of G.S. 14-34.1. Defendant pleaded 
not guilty to the charge. 

Pertinent evidence presented by the State tended to show: 
Around 8 :00 p.m. on 18 March 1970, Joseph Lawrence Freeman 
(Freeman), a Negro male, was alone and driving his 1962 
Chevrolet convertible north on Person Street in the City of 
Raleigh. When he reached intersection of Person and Davie 
Streets, he turned left and proceeded on Davie. A Ford fastback 
was parked on the right hand side of Davie about halfway be- 
tween Person and Blount Streets. As Freeman approached the 
parked Ford, defendant with a small gun in his hand jumped 
out of the Ford into Davie Street and yelled a t  Freeman to stop. 
Freeman did not stop but passed on by the Ford a t  which time 
defendant shot a t  Freeman several times, one bullet going into 
his car, and two others striking the rear of the car. Freeman put 
his head down, made a left turn on to Blount Street, and ran 
into another car shortly thereafter, following which he jumped 
from his car and ran. Freeman denied having ever seen the de- 
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fendant or his wife prior to that evening and denied writing de- 
fendant's wife any note. 

Defendant's evidence is summarized as follows: On 17 and 
18 March 1970 defendant's wife (Mrs. Tripp), a white woman, 
was employed a t  a small plant on Person Street a short distance 
south of the Davie Street intersection. When she returned from 
lunch on 17 March 1970, a young Negro male driving a black 
and white Chevrolet convertible, accompanied by another Negro 
male, drove up behind her. Mrs. Tripp went back to work and 
on returning to her car a t  4:30 p.m., she found under her wind- 
shield wiper a note informing her that the writer would like t o  
know her and asking her to meet him in front of the plant that 
night a t  8 :00. Mrs. Tripp did not tell her husband about the note 
and returned to work the next day. At lunchtime she drove her 
car to a Quik-Pik in the area and on the way there observed that 
a 1962 Chevrolet convertible was following her. After coming out 
of the Quik-Pik, she got in her car and the Chevrolet convertible 
drove up beside her. She did not know the name of the driver 
at that time but after the incident charged determined that i t  
was Freeman. Mrs. Tripp had her windows closed and doors 
locked and Freeman knocked on the glass of her car. She shook 
her head a t  Freeman and hurriedly returned to the parking lot 
a t  the plant; as she entered the plant she saw the Chevrolet 
convertible pass by. That afternoon as she left her work and 
returned to her car, she found another note on her windshield in 
which the writer made reference to seeing her a t  the Quik-Pik 
and also seeing her the day before; the writer expressed his de- 
sire to see and talk with her and invited her to meet him that 
night a t  8:00 p.m. a t  the plant. Mrs. Tripp hurried home, told 
her husband what had happened on both days and showed him 
the notes but was unable to provide the name of the person who 
had accosted her. Defendant went to the Raleigh Police Station, 
talked with a detective there about his wife's ordeals but pre- 
ferred no charges because of inability to name the accoster; 
thereafter he returned home. Defendant insisted that Mrs. Tripp 
drive their car, with defendant concealed in the back seat, to the 
plant a t  8 :00 p.m. in order that she might get the license number 
on the Chevrolet convertible and that he and a friend might try 
to catch the person who was later determined to be Freeman and 
turn him over to police. Mrs. Tripp drove by the plant on Person 
Street a t  about 8 :00 p.m., observed the Chevrolet convertible in 
the area, and obtained the license number. Following that the 
events hereinafter related in the opinion took place. 
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The jury found the defendant guilty as charged and from 
prison sentence of not less than two nor more than four years 
with recommendation that defendant be granted the option of 
serving his sentence under the work-release program, defend- 
ant appealed. 

Attorney General Robert Morgan by  Assistant Attorney 
General Howard P. Satisky for tlze State. 

William T. McCuiston and Michael A. Ashburn for defend- 
ant  appellant. 

BRITT, Judge. 

[I] Defendant first  assigns as error the failure of the court to 
sustain his motion for nonsuit interposed a t  the close of all of 
the evidence. We hold that the evidence was sufficient to survive 
the motion for nonsuit and the assignment of error is over- 
ruled. 

[2] Defendant assigns as error the following instruction of the 
trial judge to the jury: "The defendant in this case had no right 
and no duty to arrest anyone or to take anyone to the police. He 
was not acting, if he did act, in any proper exercise or lawful 
authority." This assignment of error is sustained and entitles 
defendant to a new trial. 

Defendant contends that under the evidence introduced by 
him he had a right and duty to arrest Freeman and was attempt- 
ing to carry out this right and duty when he fired his pistol a t  
Freeman's automobile. To properly consider this contention, i t  
is necessary to review defendant's evidence as i t  related to the 
shooting and events immediately prior thereto. This evidence 
tended to show: 

With defendant lying on the floor of the back seat, Mrs. 
Tripp was driving his automobile north on Person Street and 
stopped for a red traffic signal a t  the intersection of Davie 
Street. Freeman was then parked on Person Street, facing north, 
some four or five car lengths south of the intersection. When the 
light turned green Mrs. Tripp turned left on Davie Street; Free- 
man drove from his parked position north on Person to Davie 
where he made a left turn, drove up beside Mrs. Tripp on her 
left and turned sharply to the right, causing Mrs. Tripp to 
turn to the right, run up on the curb and stop a t  a point about 
halfway between Person and Blount Streets. Freeman's car 
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was then stopped a t  a forty-five degree angle with his right 
front fender very close to Mrs. Tripp's door; Mrs. Tripp was 
crying. Defendant jumped out of the right side of his car and 
as  he ran around the front of his car, Freeman backed away 
from defendant's car and started forward on Davie Street. De- 
fendant ordered Freeman to stop but instead of stopping Free- 
man tried to run over defendant who got out of his way and then 
fired a .22 calibre pistol a t  Freeman's car "trying to bust a tire 
or gas tank so I could * * * * stop his car and take him to the 
police station." Freeman proceeded on to Blount Street where he 
made a left turn and wrecked his automobile before getting to  
the next intersection. 

With respect to the defendant's original plan to catch Free- 
man and carry him to the police, we agree with the trial judge 
that the defendant had no right and no duty to arrest anyone. 
However, when the events developed as above testified to by the 
defendant and his witnesses, a different situation arose. 

G.S. 15-39 provides as follows: 

"Persons present may arrest for breach of peace.-Every 
person present a t  any riot, rout, affray or other breach of 
the peace, shall endeavor to suppress and prevent the same, 
and, if necessary for that purpose, shall arrest the offend- 
ers." 

In State v. Mobley, 240 N.C. 476, 83 S.E. 2d 100, in an  opin- 
ion by Johnson, J., our Supreme Court in interpreting this 
statute said : 

"This statute confers on peace officers and private persons, 
on equal terms, the power of arrest without warrant in 
certain misdemeanor cases. The statute follows in the main 
the pre-existing principles of the common law. (Statute 
quoted) * * * * * the power of arrest without warrant is 
referable entirely to the question of breach of the peace. The 
test is not whether the offense is a misdemeanor, but, rather, 
whether an arrest is necessary in order to 'suppress and 
prevent' a breach of the peace. * * * * * It's (the statute) 
language is plain and clear. An arrest without warrant may 
be made under the provisions of this statute by anyone when 
i t  is necessary to 'suppress and prevent' a breach of the 
peace. This means that either a peace officer or a private 
person may arrest anyone who in his presence is (1) actually 
committing or ( 2 )  threatening to commit a breach of the 
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I peace. " * " * " [W]e think a breach of the peace is 
threatened within the meaning of the statute if the offend- 
ing person's conduct under the surrounding facts and cir- 
cumstances is such as reasonably justifies a belief that the 
perpetration of an offense amounting to a breach of the 
peace is imminent. (Numerous authorities cited) ." 
In State v. Lanier, 71 N.C. 288 (1874) our Supreme Court, 

i n  passing upon the legality of an arrest by a police officer un- 
der this statute, found it appropriate to determine if the facts 
in  that case constituted a breach of the peace. The facts were 
that  the defendant rode a horse through the corridor of the court 
house when court was not in session and very few people were 
in  the court house. We quote from the opinion: 

"* * * * * [W]e think i t  may be conceded that the driving 
or riding without arms through a court house or crowded 
street a t  such a rate or in such a manner as to endanger 
safety of the inhabitants amounts to a breach of the peace 
and is an indicable offence a t  common law. (citation) ." 
If Freeman drove his car on Davie Street as stated by de- 

fense witnesses, forcing Mrs. Tripp to drive on the curb and stop, 
and stopping with his (Freeman's) right front fender close to 
her door, we think he was guilty of a breach of the peace justify- 
ing his arrest by the defendant or anyone else present a t  the 
time. 

131 The question then arises, does a person have the right to 
complete a citizen's arrest after the breach of the peace has 
terminated? I t  has been held that a private person's right to 
arrest for an affray or breach of the peace exists while it is con- 
tinuing or immediately af ter  it has been committed. 5 Am. Jur. 
2d Arrest § 35, p. 725; Ogulin v. Je f f r ies ,  121 Cal. App. 2d 211, 
263 P. 2d 75. If a person's right to arrest for a breach of the 
peace committed in his presence terminated immediately when 
the breach of the peace ceased, the right of arrest would be com- 
pletely negated. 

141 We next inquire as to the amount of force a person may 
use in making a citizen's arrest. Our Supreme Court has held 
that a police officer may use reasonable and necessary force in 
making an arrest, and whether the force used in any particular 
case is reasonable and necessary or excessive and unnecessary 
is ordinarily a question for the jury. State v. Eubanks, 209 N.C. 
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758, 184 S.E. 839. We think the same rule applies to a private 
citizen making or attempting to make a lawful arrest. 

Freeman, as a witness for the State, denied writing the 
notes to Mrs. Tripp and denied that he forced her to stop on 
Davie Street. This being true, i t  was for the jury to reconcile 
the conflict in the testimony and to determine, upon proper in- 
structions from the trial judge, if the defendant was properly 
exercising a right of arrest under G.S. 15-39 and if he was using 
no more force than was reasonably necessary to accomplish that 
purpose. 

We realize that a citizen's arrest or attempted arrest can 
create a dangerous situation and that one who attempts i t  does 
so a t  his peril. However, G.S. 15-39 is a law of this State and 
citizens are entitled to rely on i t  and our courts are obligated to 
apply and interpret it until the General Assembly sees fit to 
amend or repeal. 

We do not deem it necessary to discuss the other assign- 
ments of error brought forward and argued in defendant's brief 
as they may not arise on a re-trial of this case. 

For the reasons hereinbefore stated, the defendant is 
awarded a 

New trial. 

Judges CAMPBELL and VAUGHN concur. 

WENDELL TRACTOR & IMPLEMENT COMPANY, INC. v. F. W. LEE 

No. 7010DC464 

(Filed 21 October 1970) 

1. Courts 9 11.1; Jury 9 1- procedure in district court - waiver of jury 
trial 

Under G.S. 711-196 prior to its amendment effective 1 January 
1970, defendant is deemed to have waived his right of trial by jury in 
the district court, where his case was transferred to the district court 
from the superior court on 2 December 1968 and the defendant did 
not file a request for a jury trial until 26 March 1970. 

2. Evidence 9 31- action on note - best evidence rule 
In  an  action to recover on a promissory note, defendant was not 

entitled to cross-examine plaintiff's witnesses concerning the terms of 
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a chattel mortgage which defendant had executed as  security for the 
note, since the chattel mortgage had already been admitted in evidence 
and was the best evidence of its contents. 

3. Principal and Agent 8 4; Evidence 1 36- proof of agency - admissions 
by agent 

In  an action on a promissory note, testimony by plaintiff's presi- 
dent was admissible to show that  he was acting as  the agent of an 
equipment finance company when he took possession of defendant's 
property under the terms of the chattel mortgage securing the note. 

4. Judgments 8 35- action on note - -p l ea  of former action 
In an  action on a promissory note, there was no merit to defend- 

ant's contention that  the action was barred because of a former action 
brought by defendant against the plaintiff in a justice of the peace 
court, since there was evidence that  the action in the justice of the 
peace court arose out of a mistaken issuance of summons against the 
defendant and that  a voluntary nonsuit was entered in the action when 
the mistake was discovered. 

5. Trial 8 10- remarks of trial court - consideration of testimony - 
harmless effect 

The defendant was not prejudiced by the trial court's remark, 
made upon tender of rebuttal witnesses by plaintiff, that  his decision 
would not be affected by the witnesses' proposed testimony, where the 
proposed testimony was designed solely to rebut defendant's testimony 
which, if taken a s  true, could not have legally affected any of the rights 
of the parties in the case. 

APPEAL by defendant from Ransdell, District  Judge, 26 
March 1970 Session of WAKE County District Court. 

This civil action to recover on a promissory note under seal 
was instituted in  Wake County Superior Court. Upon the estab- 
lishment of district courts in the Tenth Judicial District, which 
includes Wake County, the ease was transferred to the District 
Court Division where i t  was tried by the court without a jury. 
Judgment was rendered for the plaintiff and defendant appealed. 

Johnson and Gamble b y  Richard 0. Gamble for plaint i f f  
appellee. 

E. V ,  W i l k i n s  and L. A u s t i n  S tevens  f o r  de fendant  ap- 
pellant. 

GRAHAM, Judge. 

[I] Defendant f irst  assigns as  error the court's refusal to  
allow his motion for  a trial by jury. The record indicates that  
the case was transferred from the Superior Court Division to 
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the District Court Division of the General Court of Justice on 
2 December 1968, pursuant to G.S. 78-259. There is no showing 
in the record that defendant did not receive proper notice of 
the order of transfer. "[Albsent objection and exception to the 
order [of transfer], we assume that the provisions of G.S. 
7A-259(a) were complied with. This section includes giving 
prompt notice to the parties when the transfer is effected." 
Kelly v. Davenport, 7 N.C. App. 670, 173 S.E. 2d 600. 

Defendant filed no request for a jury trial until 26 March 
1970, the day of the trial. Under G.S. 7A-196 (prior to amend- 
ment effective 1 January 1970) a party waived the right of 
trial by jury by failing to file a written demand in the office of 
the Clerk of the Superior Court "after the commencement of the 
action and not later than 10 days after the filing of the last 
pleading directed to the issue, or after the entry of an order 
transferring the cause to the District Court Division, whichever 
occurs first." Defendant's request was obviously not timely, 
and as a result he is deemed to have waived his right of trial by 
jury. 

G.S. 78-196, as amended effective 1 January 1970, now 
provides that in all civil cases in the district court there shall 
be a right of trial by jury in conformity with Rules 38 and 39 
of the Rules of Civil Procedure. Rule 38 (b) , which also became 
effective 1 January 1970, provides: "Any party may demand a 
trial by jury of any issue triable of right by a jury by serving 
upon the other parties a demand therefor in writing a t  any time 
after commencement of the action and not later than 10 days 
after the service of the last pleading directed to such issue. Such 
demand may be made in the pleading of the party or endorsed 
on the pleading." Defendant contends that his request for a 
jury trial, as set forth in his motion, was within the time allowed 
under Rule 38(b) because he was permitted to file an amend- 
ment to his answer on the day of the trial. Even if defendant's 
amendment could be considered a "pleading directed to the 
issue," which we do not here decide, it is of no avail, because the 
statutory waiver had occurred before the effective date of the 
amendment to G.S. 7A-196 and Rule 38(b). This assignment of 
error is overruled. 

[2] Defendant contends through his second assignment of 
error that the court erred in refusing to permit his counsel to 
cross-examine one of plaintiff's witnesses concerning the terms 
of a chattel mortgage which had previously been received into 
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evidence. Defendant had executed and delivered the chattel mort- 
gage to the plaintiff as security for the payment of the note 
which is the subject of this suit. He sought to show by cross- 
examination that the terms of the chattel mortgage called for a 
public sale, and that the plaintiff had taken possession of certain 
of the property security and sold i t  a t  a private sale. This assign- 
ment of error is overruled. In the first place, the chattel mort- 
gage had already been admitted into evidence a t  the time objec- 
tions to defendant's questions concerning its terms were sus- 
tained. "A writing itself is the best evidence of its contents, and 
ordinarily the original writing itself is the only evidence ad- 
missible to prove its contents." 3 Strong, N.C. Index 2d, Evi- 
dence, 8 31, p. 646, and cases therein cited. Secondly, all of the 
evidence tended to show that plaintiff had taken possession of 
the property as agent for Commercial Credit Equipment Corpo- 
ration (Commercial Credit) pursuant to a chattel mortgage ex- 
ecuted and delivered by defendant to secure the payment of an 
account with that company. Under the terms of that particular 
chattel mortgage, the property could be sold a t  private sale. The 
evidence also indicated that none of the proceeds of the sale 
was applied toward payment of defendant's debt to plaintiff. 
We further note that the defendant was permitted broad latitude 
in the cross-examination of plaintiff's witnesses with respect to 
the sale of the property. 

[3] Defendant next contends that the court should have sus- 
tained his objection to testimony by plaintiff's president that 
he was acting as agent for Commercial Credit in taking posses- 
sion of certain of defendant's property. We do not agree. It is 
true, as defendant points out, that "agency or the extent of the 
authority must be established by evidence aliunde and cannot 
be established by the admissions or even the sworn pleadings of 
the agent." 3 Strong, N.C. Index 2d, Evidence, 8 36, p. 662; 
Brothers v. Jernigan, 244 N.C. 441, 94 S.E. 2d 316. However, 
here the evidence was offered under oath a t  the trial. The correct 
rule as to the admissibility of such evidence is set forth in Mathis 
v. Siskin, 268 N.C. 119, 150 S.E. 2d 24: 

"While extra judicial declaration of a purported agent are 
not admissible to show the existence of the agency or the 
extent of his authority to contract, the alleged agent is com- 
petent to testify that the agency existed, that he was au- 
thorized by the principal to make the contract in question, 
and that in making i t  he was acting as such agent in the 
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principal's behalf. Sealey v. Insurance Co., 253 N.C. 774, 
117 S.E. 2d 744." 

141 In defendant's further answer and defense i t  is alleged 
that this action is barred because of a former action brought by 
defendant against plaintiff in a justice of the peace court. De- 
fendant contends here that the evidence offered on this ques- 
tion compelled a finding by the court that this action was barred. 
We do not agree. The note sued on here was originally for $2,411. 
The sum of $1340.80 was alleged to be due and owing. The suit in 
justice court was for an account of $120. Plaintiff's evidence 
tended to show that the suit in justice court was against T. W. 
Lee, rather than defendant, who is F. W. Lee. Summons was 
mistakenly issued against F. W. Lee. When the mistake was 
discovered a voluntary nonsuit was entered. This evidence sup- 
ports the court's finding "that the plaintiff has not previously 
instituted an action against the defendant on account of the 
matters alleged in the amended complaint in this action." 

Defendant contends that the court should have made a 
finding as to the value of the property picked up and sold by 
plaintiff, citing G.S. 45-21.36. The necessity of such a finding 
was precluded by the following finding which is supported by 
competent evidence : 

"5. That Commercial Credit Equipment Corporation, after 
default on the purchase agreement or conditional sales con- 
tract, picked up the three (3)  tractors included therein, 
together with other equipment; that employees of the 
plaintiff assisted Commercial Credit Equipment Corpora- 
tion in picking up the equipment, which Commercial Credit 
Equipment Corporation then left in the custody of the 
plaintiff; that all of the tractors and equipment have been 
sold by Commercial Credit Equipment Corporation except 
one (1) rotary cutter now located a t  the plaintiff's place 
of business; and that no part of the proceeds of sale of 
such tractors or equipment was applied to the debt owing 
by the defendant to the plaintiff, and the defendant is not 
entitled to have any part of the proceeds of sale applied to 
such debt." 

[5] Defendant offered testimony to show that an employee of 
plaintiff stated a t  the time defendant's equipment was taken 
under the Commercial Credit chattel mortgage "that when they 
got the equipment that would be the end of it." Also, that the 
"Commercial Credit man" and "two other fellows" told defendant 



N.C.App.1 FALL SESSION 1970 529 

Purgason v. Dillon 

that they were cleaning him out and that he could start over 
again. At  the conclusion of defendant's evidence, plaintiff ten- 
dered witnesses for the purpose of rebutting this testimony. 
The court remarked that the proposed testimony by these wit- 
nesses that no such statements were made would not affect his 
decision. Defendant says this was error. We fail to see that the 
trial court was obligated to listen to testimony designed solely 
to rebut statements which, if taken as true, could not have legally 
affected any of the rights of the parties in this case. The court, 
nevertheless, permitted defendant to cross-examine the tendered 
witnesses. In our opinion the defendant was not prejudiced in 
any way by the court's statement. 

We have reviewed all of defendant's assignments of error 
and conclude that the trial was free from prejudicial error and 
that the judgment entered is supported by findings based upon 
competent evidence. 

No error. 

Judges BROCK and MORRIS concur. 

CATHERINE B. PURGASON v. RUTH R. DILLON 

No. 7117SC7 

(Filed 21 October 1970) 

1. Evidence 5 50; Damages 3 13- persona? injury action-admissibility 
of medical testimony 

In an action to recover for personal injuries arising out of an  
automobile accident, testimony by the plaintiff's doctor furnished an  
adequate basis for his opinion that  the plaintiff's hospitalization sub- 
sequent to the accident could have been caused by the accident, where 
the doctor related that  he had been treating the plaintiff for a diabetic 
condition for several years, that  he had admitted the plaintiff to a 
hospital a t  least once prior to the accident, and that  the plaintiff's 
diabetic condition was adversely affected by emotional stress and nerv- 
ousness resulting from the accident. 

2. Damages $j 16- personal injury action - aggravation of injuries -in- 
structions 

In  an action to recover for personal injuries arising out of an  
automobile accident, there was no merit to defendant's contention that  
the court erred in failing to limit the damages plaintiff was entitled 
to recover to any additional aggravation of her pre-existing diabetic 
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condition, where (1) the jury was clearly instructed that  plaintiff was 
entitled to recover compensation only for injuries found to be the 
direct, natural and proximate resuit of defendant's negligence and (2) 
there was nothing in the charge that  would permit the jury to infer 
that plaintiff was entitled to damages for her diabetic condition, except 
insofar as  i t  was aggravated by the accident. 

3. Damages § 16- personal injury action -instructions 
In  an action to recover for personal injuries arising out of an 

automobile accident, defendant's contention that the trial court should 
not have given a general instruction on the elements of recovery for 
damages in the absence of specific evidence that  plaintiff had ever 
earned any money or lost any time, held without merit, especiallly since 
defendant made no request for further instructions as to any phase of 
the case. 

ON certiorari from Long, J., 13 April 1970 Civil Session of 
ROCKINGHAM County Superior Court. 

Plaintiff filed complaint 7 April 1967 seeking to recover 
for personal injuries and property damage allegedly resulting 
from a collision caused by the negligence of defendant. The com- 
plaint alleged that plaintiff sustained various direct injuries, and 
also that a pre-existing diabetic condition was aggravated by the 
collision. Defendant answered and denied the essential allega- 
tions of negligence and damages. The jury answered the issue 
of negligence in plaintiff's favor and awarded damages for per- 
sonal injuries in the sum of $5,000 and for property damage in 
the sum of $950. From judgment entered on the verdict, defend- 
ant appealed. 

C. Orville Light and A. D. Folger, Jr., for plaintiff appellee. 

Womble, Carlyle, Sandridge & Rice by David A.  Zrvin for 
defendant appellant. 

GRAHAM, Judge. 

Defendant seeks a new trial only on the issue of damages for 
personal injuries. 

[I] Defendant's first assignment of error is that the court 
erred in allowing plaintiff's doctor to testify, in response to a 
hypothetical question, that plaintiff's hospitalization subsequent 
to the accident could, or might, have been caused by the acci- 
dent. The doctor, who was stipulated to be a medical expert, 
testified that he had treated plaintiff for a diabetic condition 
for several years. On a t  least one occasion prior to the accident 
he had admitted her to the hospital for treatment. When he 
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examined plaintiff on the date of the accident he observed con- 
tusions over the area of her right knee and was of the opinion 
that she had also suffered a muscular-fascia strain of the neck 
and shoulder regions. He further observed that plaintiff was 
highly nervous and upset. On subsequent examinations plaintiff 
complained of being tense, nervous, worried and unable to sleep. 
The doctor attributed this increased stress to the accident and 
noted a deterioration in her diabetic condition which ultimately 
required her admission to the hospital for treatment. He ex- 
plained in detail how emotional stress adversely affects diabetes 
and related the deterioration of the diabetic condition to plain- 
tiff's emotional stress. 

In our opinion, this evidence furnished an adequate basis 
for the doctor to express his opinion as to the cause for plain- 
tiff's hospitalization. The fact that she had been hospitalized 
for her diabetic condition prior to the accident certainly did not 
rule out the accident as a proximate cause of her having to re- 
turn. This assignment of error is overruled. 

[2] Defendant's second assignment of error is that in instruct- 
ing the jury the court failed to limit the damages plaintiff was 
entitled to recover to the additional aggravation, if any, of her 
pre-existing diabetic condition. In the case of Potts v. Howser, 
274 N.C. 49, 161 S.E. 2d 737, Justice Huskins, speaking for the 
court, quoted with approval the following principle from 25 
C.J.S., Damages, 5 21, p. 661: 

" 'On the other hand, where the wrongful act does not 
cause a diseased condition but only aggravates and increases 
the severity of a condition existing a t  the time of the in- 
jury, the injured person may recover only for such increased 
or augmented sufferings as are the natural and proximate 
result of the wrongful act, or, as otherwise stated, where a 
pre-existing disease is aggravated by the wrongful act of 
another person, the victim's recovery in damages is limited 
to the additional injury caused by the aggravation over and 
above the consequences, which the pre-existing disease, run- 
ning its normal course, would itself have caused if there 
had been no aggravation by the wrongful injury.' 

An injured person is entitled to recover all damages proxi- 
mately caused by the defendant's negligence. Even so, when 
his injuries are aggravated or activated by a pre-existing 
physical or mental condition, defendant is liable only to the 
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extent that his wrongful act proximately and naturally 
aggravated or activated plaintiff's condition. 'The defend- 
ant is not liable for damages . . . attributable solely to the 
original condition.' 22 Am. Jur. 2d, Damages 5 124. Plain- 
tiff is confined to those damages due to its enhancement 
or aggravation. Louisville Taxi Cab and Transfer Co. v. 
Hill, 304 Ky. 565, 201 S.W. 2d 731; Sterrett v. East Texas 
Motor Freiglzt Lines, 150 Tex. 12,236 S.W. 2d 776. Compare 
Anderson v. Motor Co., 233 N.C. 372, 64 S.E. 2d 265." 

At no time has plaintiff contended that her diabetic con- 
dition resulted from the accident or that she is entitled to recover 
damages attributable solely to this pre-existing condition. The 
jury was clearly instructed that plaintiff was entitled to recover 
compensation only for injuries found to be the direct, natural 
and proximate result of defendant's negligence. We find nothing 
in the charge that would permit the jury to infer that plaintiff 
was entitled to damages for her diabetic condition, except inso- 
fa r  as i t  was aggravated by the accident. 

Furthermore, we do not have here the situation present in 
the case of Harris v. Greyhound Corporation, 243 N.C. 346, 90 
S.E. 2d 710, which is relied upon by the defendant. There, "the 
[trial] court made no reference to the s%arply conflicting evi- 
dence as to whether plaintiff's fall aggravated a pre-existing 
kidney condition or had nothing whatever to do with i t ;  and no 
instruction of law was given with reference thereto." Jn an 
opinion awarding a new trial to defendant, Justice Bobbitt (now 
Chief Justice) pointed out that " [u] nless the plaintiff's kidney 
condition and operation were caused or aggravated by the fall 
on 21 January, 1954, the jury should have disregarded such 
kidney condition and operation. I t  was for the jury to say 
whether plaintiff's pre-existing kidney condition was aggravated 
by the fall on 21 January, 1954, and if so, to award damages 
only to the extent they found such pre-existing kidney condition 
had been aggravated by the fall on 21 January, 1954. It would 
seem that the court should have instructed the jury specifically 
bearing upon this important phase of the case." 

The jury here was instructed in substance that plaintiff's 
hospitalization could be considered as  an element of damages 
only if the jury found, by the greater weight of the evidence 
that defendant's negligence proximately caused an aggravation 
of plaintiff's pre-existing diabetic condition and that said ag- 
gravation proximately caused her hospitalization. The instruc- 
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tions, in our opinion, are not in conflict with the principles 
expressed in the Harris case. 

[3] Defendant also challenges the court's instructions as to 
certain elements to be considered in awarding damages. Defend- 
ant requested no further instructions as to any phase of the case 
and a t  the conclusion of the charge, defendant's attorney stated : 
"The defendant is satisfied your honor." The portion of the 
charge excepted to here is similar in essential respects with the 
charge approved by the Supreme Court in Johnson v. Lewis, 251 
N.C. 997,112 S.E. 2d 512. There, as here, the appellant contended 
that a general instruction as to the elements of recovery for 
damages should not have been given in the absence of specific 
evidence that plaintiff had ever earned any money or lost any 
time. Justice Parker (later Chief Justice), speaking for the 
court, stated : 

"In 25 C.J.S., Damages, p. 514, it is said: 'A person is not 
deprived of the right to recover damages because of inability 
to labor or transact business in the future, because of the 
fact that a t  the time of the injury he is not engaged in any 
particular employment. . . . The fact that a woman attends 
merely to household duties will not deprive her of a right 
to recover for loss of earning capacity.' 

In Rodgers v. BovnEon, 315 Mass. 279, 52 N.E. 2d 576, 151 
A.L.R. 475, the Court said: 'It is to be noted that the plain- 
tiff's wife recovered damages for such diminution in earn- 
ing power as the auditor found was due to the injury. Her 
ability to work belonged to her; and if her capacity to work 
was lessened by her injury, then she alone was entitled to 
recover the value of that part of her capacity to earn of 
which she was deprived. Her time was her own. She had a 
right to work and her earnings belonged to her. Whether 
she was gainfully employed or not a t  the time of the injury, 
she was entitled to damages for any impairment in her 
capacity to work and earn. Citing cases. She was entitled 
to have considered in the assessment of her damages her 
in ability, due to the injury, to perform her household 
duties, just as she would be entitled to have considered any 
other restriction, due to the injury, of her activities.' 

It seems that the essential elements of the measure of dam- 
ages in Rosa Lee Johnson's case were given. Defendant re- 
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quested no further instructions as to damages in her case, 
nor any amplification of the charge on the measure of 
damages in her case. The award of damages in her case does 
not appear excessive. Following our decisions of Pascal v. 
Transit Co., and Lambert v. Transit Co., 229 N.C. 435, 50 
S.E 2d 534, and of Hill v. R.R., 180 N.C. 490, 105 S.E. 184, 
and by virtue of the authorities set forth above in respect to 
this part of the charge, defendant's assignment of error 
number 22 to the charge is overruled." 

We have reviewed all of defendant's assignments of error, 
and in our opinion no error has been made to appear which is 
sufficiently prejudicial to require a new trial. 

No error. 

Judges BROCK and MORRIS concur. 

STATE OF NORTH CAROLINA v. WALTER JAMES BROWN 

No. 7016SC600 

(Filed 21 October 1970) 

1. Criminal Law 8 166- the brief - abandonment of assignment of error 
Assignment of error not brought forward and argued in the brief 

is deemed abandoned. Court of Appeals Rule No. 28. 

2. Criminal Law 5 161- assignment of error - form and sufficiency 
A mere reference in the assignment of error to the record page 

where the asserted error may be discovered fails completely to comply 
with Rules 19 (c) and 21, Rules of Practice in the Court of Appeals. 

3. Criminal Law 3 163- assignment of error to the charge 
Defendant's assignments of error to the charge in this criminal 

case fails to comply with the Rules of the Court of Appeals. 

4. Rules of Civil Procedure 9 50- motion for judgment n.0.v. 
The motion for judgment notwithstanding the verdict is not a 

proper procedure in a criminal action. 

APPEAL by defendant from Clark, J., 20 October 1969 Ses- 
sion of Superior Court of ROBESON County. 

Defendant was charged with public drunkenness, carrying 
a concealed weapon, resisting arrest and malicious damage to 
personal property. He was convicted on each charge in District 
Court and appealed to Superior Court. He was, by the jury, 
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found guilty of each charge. From the judgments entered on the 
verdicts and the imposition of sentences, defendant appealed. He 
was represented by privately retained counsel. Record on appeal 
was not docketed within the time ailowed by our rules and de- 
fendant petitioned this Court for writ of certiorari which was 
allowed. 

Attorney Gene?-a1 IMorgan by Staff Attorney Sauls for the 
State. 

Arthur L. Lane for defendant appellant. 

MORRIS, Judge. 

The record on appeal filed by defendant was devoid of any 
order allowing certiomri, and the record as filed indicated the 
appeal was subject to dismissal. On oral argument, defendant 
moved to be allowed to file the order as an addendum to the 
record. This motion is allowed. Defendant's brief was not filed 
within the time allowed by the rules of this Court. However, in 
this case, in view of the fact that no objection has been inter- 
posed by the State, we are not disposed to dismiss defendant's 
appeal on that ground. 

[I] The exceptions taken by defendant have been assembled 
into five groups under the heading "Assignments of Error." 
Group I is addressed to the court's overruling his motion for 
nonsuit a t  the close of the State's evidence and renewed at the 
close of all the evidence. This alleged error is not brought for- 
ward and argued in defendant's brief and is, therefore, deemed 
abandoned. Rule 28, Rules of Practice in the Court of Appeals 
of North Carolina. State v. Kirby, 276 N.C. 123, 171 S.E. 2d 
416 (1969). 

[2] Defendant includes 12 exceptions under Group I1 as fol- 
lows : 

"GROUP I1 
"EXCEPTIONS NOS. 4(R p 29), 5, 6, 7, 8 (R p 30), 9, 10, 11, 
12 (R p 3 l ) ,  13 (R pp 31-32), 14 (R p 32) and 17 (R p 45). 

The court below allowed prejudicial, irrelevant and imma- 
terial evidence to be adduced in the presence of the jury." 

In State v. Kirby, supra, defendant, who had been convicted 
of first-degree murder, was represented on appeal by the same 
counsel now appearing for defendant before us. In the opinion 
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in  that case, the Court quoted defendant's purported assignment 
of error as to rulings of the court on evidence. It was: 

"GROUP I-EXCEPTIONS NOS. 6 (R p 25), 7 (R pp 25-26), 
8 (R p 29), 9 (R p 30), 10 (R pp 31-32), 11 (R p 39), 12, 
13 (R p do), 14 (R pp 40-4l), 15 (R p d l ) ,  16 (R p 45), 
17 (R pp 45-46), 18 (R p 46), 19 (R pp 46-47), 20 (R p 
47),21,22 (R p 48), 23 (R pp 50-51), 24 (R p 52), 25 (R p 
53), 26 (R pp 55-56), 2'73 (R pp 56-57), 28 (R p 59), 29 
(R pp 61-62), 30 (R p 62), 31 (R pp 64-65), 32 (R p 66), 
33 (R p 67), 34 (R pp 68-69), 35, 36 (R p 71), 37, 38 and 
39 (R p 72). 

'The court below allowed prejudicial, irrelevant and imma- 
terial evidence to be adduced in the presence of the jury to 
the prejudice of the defendant, and these for the Appellant 
are EXCEPTIONS NOS. 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
1.8, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 35, 36, 37, 38, and 39.' " 

With respect to this purported assignment of error the 
Court said: " 'The assignment must he so specific that the court 
is given some real aid and a voyage of discovery through an often 
voluminous record not rendered necessary.' Thompson v. R.R., 
147 N.C. 412, 61 S.E. 286.", and 

"As aptly stated in McDowell v. Kent, 153 N.C. 555, 69 S.E. 
626, '[wlhat the Court desires, and indeed the least that 
any appellate court requires, is that the exceptions which 
are bona fide . . . shall be stated clearly and intelligibly by 
the assignment of errors and not by referring to the rec- 
ord, and therewith shall be set out so much of the evidence 
or of the charge or other matter or circumstance (as the 
case may be) as shall be necessary to present clearly the 
matter to be debated.' " 

The Court then noted that the Rules of the Supreme Court 
are mandatory and will be enforced, and said "Since the Rules 
require that assignments of error specifically show within them- 
selves the questions sought to be presented, i t  follows, there- 
fore, that a mere reference in the assignment of error to the 
record page where the asserted error may be discovered-de- 
fendant9s procedure here-fails completely to comply with Rules 
19(3) and 21, Rules of Practice in the Supreme Court (citing 
cases) ." 
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Defendant's procedure in this case, identical to his pro- 
cedure in State v. Kirby, supra, is, of course, subject to the 
same treatment here. I t  fails completely to comply with Rules 
19 (c) and 21, Rules sf Practice in the Court of Appeals of North 
Carolina, which rules were promulgated by the Supreme Court of 
North Carolina. 

[3J We turn now to defendant's next purported assignments 
of error directed to alleged errors in the charge as follows: 

"GROUP I11 
EXCEPTIONS NOS. 19 (R p 49), 20 (R p 52), 21 (R pp 52- 
53), 22 (R p 56), 23 (R pp 57-58), 24 (R pp 59-60) and 25 
(R P 63). 

The court erroneously charged the jury as to the facts, law 
and evidence produced in the case to the prejudice of the 
defendant." 

and 

"GROUP V 

The court below neglected to properly charge the jury 
during its main charge to the prejudice of the defendant, 
thereby necessitating an additional charge which did not 
cure this prejudice." 

In State v. Kirby, supra, defendant's alleged errors in  the 
charge were presented under "Group V" in the following lan- 
guage : 

"GROUP V - EXCEPTIONS NOS. 132 (R p 174), 135 (R pp 
175-176), 136 (R p 176), 137 (R p 177), 138, 139 (R p 
178), 140 (R p l79),  141 (R pp 179-180), 142, 143 (R p 
180), 144 (R p 181), 144A, 144B (R p 182), 144C, 144D 
(R p 183), 144E (R pp 183-184), 144F (R p 184), 144G 
(R p 185), 144H (R pp 185-186), 1441 (R p 186), 1445 
(R p 187), and 144K (R p 188). 

'The court erroneously charged the jury as to the facts, law 
and evidence produced in the case to the prejudice of the 
defendant, and this for the appellant is EXCEPTIONS NOS. 
132, 135, 136, 137, 138, 139, 140, 141, 142, 143, 144, 144A, 
144B, 144C, 144D, 144E, 144F, 144G, 144H, 1441, 1445, and 
144K.' " 
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With respect to this assignment, the Supreme Court said: 

"This assignment--like a hoopskirt-covers everything and 
touches nothing. It is based on numerous exceptions and 
attempts to present several separate questions of law-none 
of which are set out in the assignment itself-thus leaving 
i t  broadside and ineffective. 'An assignment which attempts 
to raise several different questions is broadside.' Hines v. 
Frink and Frink v. Hines, 257 N.C. 723, 127 S.E. 2d 589. 

Assignments of error to the charge should quote the portion 
of the charge to which appellant objects, and assignments 
based on failure to charge should set out appellant's conten- 
tion as to what the court should have charged. State v. 
Wilson, 263 N.C. 533, 139 S.E. 2d 736. 'When an exception 
relates to the charge, that portion to which the exception 
is taken must be set out in the particular assignment of 
error. A mere reference to the exception number and the 
page number of the record where the exception appears 
. . . will not present the alleged error for review. Pratt  v. 
Bishop, 257 N.C. 486, 499, 126 S.E. 2d 597, 607 ; Darden v. 
Bone, 254 N.C. 599, 601, 119 S.E. 2d 634, 636; Lowie & Co. 
v. Atkins, 245 N.C. 98,95 S.E. 2d 271.' Samuel v. Evans and 
Cooper v. Evans, 264 N.C. 393,141 S.E. 2d 627." 

We cannot perceive that the Court could have more clearly 
pointed out defendant's complete failure to comply with the rules 
nor more clearly set out the proper procedure to be followed. 

Obviously, the assignments of error attempted to be present- 
ed here are identical in form to those attempted to be presented 
in  Kirby. They fail for the same reasons. 

[4] Finally, defendant moved to set the verdicts aside, for 
judgment notwithstanding the verdicts, and for a new trial. He 
cites no authority in his brief in support of any of these motions, 
all of which are argued under "GROUP IV." Clearly the motion 
for judgment notwithstanding the verdicts is not a proper 
procedure in a criminal action. He argues that he is entitled to 
a new trial because the court improperly permitted prejudicial 
evidence to be adduced in the presence of the jury and permitted 
the State persistently to ask improper questions in the presence 
of the jury. Our voyage of discovery through the record discloses 
that to questions propounded to defendant's character witness by 
the solicitor, defendant aptly objected, his objections were sus- 
tained by the court, and, as defendant states in his brief, the 
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court instructed the jury that questions asked by the solicitor 
were not to be considered by them as evidence, Defendant did 
not request the court to limit the cross-examination, did not 
request instructions to the jury, nor did he ask for a mistrial- 
any one of which he could have done and should have done had 
he felt a t  trial, as he contends now, that his right to a fair trial 
was not being properly protected. 

As was said in Kirby, supra: 

"Defendant's failure to perfect his appeal in conformity 
with the rules has necessitated a judicial Easter egg hunt. 
No error of law appears on the face of the record proper, 
and our reluctant voyage through the remainder of the 
record has uncovered no error which would require a new 
trial." 

No error. 

Judges BROCK and GRAHAM concur. 

ERNEST ELSEVIER v. GANN MACHINE SHOP, INC., 
AND J. R. GANN, INDIVIDUALLY 

No. 7014DC535 

(Filed 21 October 1970) 

1. Appeal and Error 8 31- review of the charge-failure to make ex- 
ceptions 

When no exception is taken to the charge and it is not contained 
in the record on appeal, it is presumed that  the court correctly instruct- 
ed the jury on every principle of law applicable to the facts. 

2. Evidence S 45- action for services rendered - value of services - ad- 
missibility of opinion evidence 

In  an action by a professional engineer to recover $4,000 allegedly 
due him for services rendered to the individual defendants in the  
preparation and construction of their industrial building, there was 
no error in the exclusion of one defendant's opinion testimony as to 
the value of the services performed by the professional engineer, where 
(1) the defendant admitted in his answer that he had assured the 
plaintiff that his bill for services rendered would be paid and (2) the  
defendant failed to show that he had any knowledge gained from 
experience or observation on which to base an opinion as to the value 
of the services. 
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APPEAL by defendants from Lee, District Court Judge, 19 
March 1970 Session of District Court held in DURHAM County. 

Plaintiff's action was for the recovery of $4,000 alleged to 
be the balance due him for professional engineering services 
rendered defendants in the preparation of plans and specifica- 
tions for the construction of a new industrial building and in 
the construction thereof. 

Defendants by their answer denied owing plaintiff any sum. 
However, paragraph nine of the original complaint reads : 

"9. That thereafter, the plaintiff, in the month of October 
of 1966, went to the office of the defendant corporation and 
there had a discussion with certain officers and agents of 
the defendant corporation, who acknowledged the receipt of 
the plaintiff's statement for services rendered and assured 
the plaintiff that this would be paid and that the plaintiff 
would start receiving a One Thousand Dollars ($1,000.00) 
check commencing in February of 1967 and a check each 
month thereafter in the amount of One Thousand Dollars 
($1,000.00) until the full Six Thousand Dollars ($6,000.00) 
was paid." 

After the defendant Gann Machine Shop, Inc. (corporate 
defendant), answered the original complaint denying that i t  
owed the plaintiff any sum, J. R. Gann (individual defendant) 
was made an additional party defendant, and without objection, 
on 6 August 1969 the complaint was amended. Paragraph nine 
was amended by adding thereto the following: 

"That the said J. R. Gann, individually, assured the plaintiff 
that the plaintiff's bill for services rendered in the amount 
of Six Thousand Dollars ($6,000.00) would be paid and 
that the plaintiff would receive One Thousand Dollars 
($1,000.00) per month beginning in February of 1967 and 
a like payment each month thereafter until the total amount 
was paid." 

On 29 September 1969 the individual defendant answered 
paragraph nine of the amended complaint as follows : 

"(9) The allegations contained in Paragraph 9 of the 
Amended Complaint are admitted." 

Plaintiff's evidence tended to show that he is a registered 
professional engineer; that in 1966 he designed a new machine 
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shop building for the defendants; that the building was a 
25,000-square-foot building, and the individual defendant told 
the plaintiff i t  would cost from $200,000 to $250,000 to construct 
i t ;  that he spent from three hundred to three hundred and fifty 
hours in preparing the design; that the building was completed 
toward the end of the summer of 1966; that the individual 
defendant is the president of the corporate defendant; that in  
late August or September 1966 plaintiff sent defendants a bill 
for $6,000 which was a fair  and reasonable amount for the 
services rendered; that the individual defendant told plaintiff in  
October 1966 that he had over-extended himself but promised to  
pay him the $6,000 a t  the rate of $1,000 per month until the 
entire amount was paid; that nothing was paid until October 
1967 when the individual defendant paid him $1,000 and paid 
him another thousand dollars in November 1967; that in March 
1968 the individual defendant informed him that he was not 
going to pay the remaining $4,000; and that the defendants are 
indebted to him in the sum of $4,000. 

Defendants offered the individual defendant as a witness, 
and he testified on direct examination: 

"I did consult with Mr. Elsevier and he never told me what 
fee he would charge for planning a new building. I have 
built some buildings and a motel of precast concrete con- 
struction and am familiar with services performed by Mr. 
Elsevier. We used a precast concrete roof designed by N. C. 
Products in Raleigh. The cost of the building was approxi- 
mately $132,000.00. N. C. Products prepared all of the 
plans for the precast concrete roof and columns and in- 
stalled them." 

The testimony of the defendants' witnesses Eugene D. 
Johnson (Johnson) and Thomas Kelley tended to show that when 
plaintiff was first contacted, no discussion was had concerning 
his fee and that the actual cost of the building was $132,150.99. 

From a jury verdict and judgment entered thereon that the 
plaintiff recover of the defendants the sum of $4,000, the defend- 
ants appealed. 

Arthur V a n n  for plaintiff appellee. 

Lillard H. Mount, Richard M. Hutson 11, and Edwin K. 
Walker, Jr., for defendants appellants. 
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MALLARD, Chief Judge. 

[I] The charge of the court is not included in the record on 
appeal. It was stipulated by counsel that i t  be omitted. When 
no exception is taken to the charge and i t  is not contained in the 
record on appeal, i t  is presumed that the court correctly instruct- 
ed the jury on every principle of law applicable to the facts. 
Long v. Honeycutt, 268 N.C. 33,149 S.E. 2d 579 (1966) ; State v. 
Hines, 266 N.C. 1, 145 S.E. 2d 363 (1965). 

[2] The only question presented by this appeal is whether the 
trial court committed error in failing to allow the defendants' 
witnesses Gann and Johnson to give their opinion as to the value 
of the services performed by the plaintiff. It is not clear whether 
the questions were asked during the trial or after the jury 
verdict. The questions objected to and the answers appear for 
the only time in the record on appeal after the judgment and 
appeal entries appear. The record does not show that either 
question was propounded to the witness while he was testifying 
before the jury. 

The general rule with respect to opinion evidence relating 
to the value of services rendered is stated in Stansbury, N. C. 
Evidence 2d, § 128, as follows : 

"A witness who has knowledge of value gained from experi- 
ence, information and observation may give his opinion of 
the value of specific real property, personal property, or 
services. The impossibility of adequately describing the 
thing to be valued furnishes sufficient reason for admitting 
value testimony, hence i t  is not necessary that the witness 
be an  expert; it is enough that he is familiar with the thing 
upon which he professes to put a value and has such knowl- 
edge and experience as to enable him intelligently to place 
a value on it. * * * " 
The witness Gann did not testify that he had an opinion as 

to the value of the services performed by plaintiff. I t  was not 
error to exclude his answer from consideration by the jury. 

The witness Johnson testified that he had previously helped 
build buildings and that he was familiar with the services per- 
formed by the plaintiff, but he did not testify what part he 
had previously taken in helping build buiIdings. There is nothing 
in the record to indicate that he had any experience with the 
preparation of plans and specifications or that he was familiar 
with the value of the services of one who prepares plans and 
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specifications. However, on cross-examination, he revealed his 
inexperience in the building trade, a t  least in the City of Dur- 
ham, by testifying that he did not know until he applied for a 
building permit that he could not obtain one in the City of 
Durham without plans and specifications to present to the 
building inspector. In addition, after stating that he had an  
opinion as to the value of the services rendered by the plaintiff, 
he replied that the vaIue was $1,500 and then added: "We paid 
$2,000.00 too much." This answer served to confuse his testi- 
mony. All the evidence tended to show that plaintiff had been 
paid only $2,000 for his services. If plaintiff had been paid 
$2,000 too much, this would indicate that the services were 
worth $500 less than nothing and would contradict the first 
part  of Johnson's answer that the services were worth $1,500. 

The corporate defendant did not answer 3aragraph nine of 
the amended complaint and did not object to the submission of 
the issue of the amount of the indebtedness, which was the 
only issue submitted to the jury. 

The individual defendant admitted in his answer that he 
had approved the finished plans and design of the new building 
submitted by plaintiff. The individual defendant also admitted 
in his answer to paragraph nine of the amended complaint that 
he had assured the plaintiff that the plaintiff's hill for services 
rendered in the amount of $6,000 would be paid. We do not think 
that the question of the reasonable value of the services rendered 
by plaintiff arose a t  the trial, insofar as the individual defendant 
is concerned. The only question for determination by the jury 
as to the individual defendant was whether he had paid what 
he admitted he promised to pay. 

Ordinarily, discrepancies in the testimony of a witness are 
to be resolved by the jury. However, the evidence in this ease 
does not reveal that the witness Johnson had any knowledge 
gained from experience, information or observation concerning 
the value of services of a professional engineer for preparing 
plans and specifications for construction of a new industrial 
building. When the circumstances in this case are tested by the 
rule that the burden is on the appellant to show prejudicial error, 
we do not think that the exclusion from the consideration of the 
jury of the expressed opinion of the witness Johnson as to the 
value of plaintiff's services was prejudicial in this case. 

In trial we find no prejudicial error. 

Judges BROCK and HEDRICK concur. 
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STATE O F  NORTH CAROLINA v. LEOLA BETHEA 

No. 7012SC443 

(Filed 21 October 1970) 

1. Indictment and Warrant $9 11, 12; Prostitution § 2- alteration of 
warrant - motion to quash 

Defendant's motion to quash on the ground that  the warrant charg- 
ing her with prostitution was altered by striking out the nanie of the 
person solicited and by inserting the name of another person directly 
thereunder, held properly denied, since, in the absence of a contrary 
showing in the record, there is a presumption that  the alteration was 
made prior to the time that the warrant was signed by the magistrate. 

2. Prostitution § 2- prosecution - admission of evidence 
In  a prosecution charging the defendant with prostitution, there 

was no error in ' i e  admission of testimony concerning the statements 
and activities of a Negro man who was soliciting customers on behalf 
of defendant. 

3. Prostitution 8 2- prosecution - sufficiency of evidence 
In  a prosecution on a warrant charging defendant with engaging 

in "prostitution by offering her body to J. R. Minnick for the price of 
$15.00," the evidence of defendant's guilt was sufficient to go to the 
jury. G.S. 14-203, G.S. 14-204(7). 

4. Criminal Law 9 163- broadside exception to the charge 
A broadside exception to the charge will not be sustained. 

APPEAL from McKinnon, J., 31 March 1970 Criminal Term, 
CUMBERLAND Superior Court. 

This is a criminal prosecution on a warrant charging the 
defendant Leola Bethea with prostitution in violation of G.S. 
14-204, a misdemeanor. 

The defendant was first tried and convicted in the District 
Court of Cumberland County. She appealed to the Superior 
Court of Cumherland County for trial de novo. The defendant's 
motion in the superior court to quash the warrant was denied and 
the defendant pleaded not guilty. 

The State offered evidence tending to show that about 9:00 
p.m. on 21 April 1969 officers Vernon C. Riddick and 5. R. 
Minnick of the Fayetteville Police Department were in the Tap 
Room of the Prince Charles Hotel in Fayetteville, North Caro- 
lina, when they were approached by a Negro man, later identi- 
fied as Mr. Moore, who told the officers that he had "a couple 
of chicks" that he wanted to fix them up with. 
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Officers Riddick and Minnick were on duty and were not 
in  uniform. Sometime later Officer Riddick observed the same 
Negro man talking to two women in the lobby of the hotel. 
Thereafter, the officers got in Officer Riddick's automobile with 
the same Negro man and proceeded from the hotel to the train 
station where the defendant and another woman got in the back 
seat of the automobile. The defendant and the other woman were 
the same women to whom Moore was observed talking in the 
lobby of the hotel. 

After the defendant and the other woman got into the 
automobile, Officer Minnick asked the Negro man where they 
were going and the Negro man said " . . . first let's talk busi- 
ness." Officer Minnick then asked the other woman where they 
were going and she stated that she did not know and she left 
i t  up to the Negro man. Officer Riddick asked the Negro man 
what i t  was going to cost and was told by him that i t  would not 
cost too much, but that i t  was really up to the girls and that 
he was just helping them. Officer Riddick testified that they 
then asked the girls what i t  was going to cost and what the 
charge was for, and the girls said, "We're going to have some 
fun." The officers asked the girls what kind of fun and Mrs. 
Bethea and the other girl stated that they would go to their 
apartment on Murchison Road. The officers asked how much i t  
would be and Mrs. Bethea told them twenty dollars. Officer 
Minnick said that $20.00 was a little steep, and the Negro man 
stated that $15.00 was good. When asked again what they were 
going to do, the Negro man stated that they were going to take 
us to bed. Officer Riddick testified that Mrs. Bethea then stated 
that she would be willing to go for $15.00. When the automobile 
occupied by the two officers, the Negro man, and the two women 
reached Raleigh Street, i t  was intercepted by other officers and 
the defendant was placed under arrest. 

The defendant offered no evidence. Her motion for judg- 
ment as of nonsuit was denied. The jury found the defendant 
guilty as charged. From a judgment of imprisonment of six 
months, the defendant appealed. 

Attorney General Robert Morgan and Staff Attorney 
Edward L. Eatman, Jr., for the State. 

Marion C. George Jr., for the defendant. 
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HEDRICK, Judge. 

[I] The defendant first assigns as error the court's denial of 
her motion to quash the warrant which charged that the defend- 
ant engaged "in prostitution by offering her body to J. R. 
Minnick for the price of $15.00." 

The defendant contends that the warrant was altered or 
amended by striking out the name of David M. Knipe and insert- 
ing the name of J. R. Minnick. An examination of the warrant 
in  the record reveals that the name of J. R. Minnick is written 
directly under the name of David M. Knipe, and that the latter 
name is partially obliterated by lines drawn through i t ;  however, 
the record fails to disclose this alteration was made subsequent 
to the time it was issued by the magistrate on 22 April 1969. 

In State v. Hiclcman, 2 N.C. App. 627, 163 S.E. 2d 632 
(1968), Mallard, Chief Judge, stated, "Regardless of what may 
actually have occurred during the trial of a case the appellate 
court is bound by the contents of the record on appeal. The 
record imports verity and the Court of Appeals is bound 
thereby." 

In State v. Duncan, 270 N.C. 241, 154 S.E. 2d 53 (1967), the 
Supreme Court, speaking through Parker, Chief Justice, stated, 
"The record imports verity and the Supreme Court is bound 
thereby. The Supreme Court can judicially know only what 
appears of record. There is a presumption in favor of regularity. 
Thus, where the matter complained of does not appear of record, 
appellant has failed to make irregularity manifest." 

In Cook v. Georgia, 119 Ga. 108, 46 S.E. 64 (1903), where 
the bill of indictment charging the defendant with murder 
showed on its face that the name of the victim had been inter- 
lined in lieu of another name which was crossed out, the Su- 
preme Court of Georgia said, "But if the indictment had been 
demurred to upon the ground that i t  was defective because of a n  
apparent alteration therein we think the demurrer would have 
been properly overruled. The presumption would have been that 
the erasure and interlineation were made before i t  was endorsed 
by the foreman." 

To the same effect is U S .  v. Chandler, 157 F. Supp. 753 
(1957), where the Court said: "In the absence of any showing 
to the contrary, the court must conclusively presume that the 
alteration was made prior to the time that the Grand Jury acted 
upon the indictment." 
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Therefore, in the absence of a showing in the record to the 
contrary, it is presumed that the interlineation of the name J. R. 
Minnick in lieu of the name of David M. Knipe was made prior 
to the time the magistrate signed the warrant upon which the 
defendant was tried in the District Court and in the Superior 
Court. This assignment of error is overruled. 

[2] By assignment of error number two, the defendant contends 
that the court committed prejudicial error in allowing the State's 
witness to testify concerning alleged statements and activities of 
the Negro man sometimes referred to in the record as Mr. 
Moore. The evidence reveals that Moore was acting in behalf of, 
and for, the defendant. The defendant did not timely object to 
the conversation between the officers and Moore which occurred 
in the Tap Room. "An objection must be made in apt time, that 
is, as soon as the opponent has the opportunity to learn that 
the evidence is objectionable . . . . Unless prompt objection is 
made, the opponent will be held to have waived it." Stansbury 
N. C. Evidence 2d, § 27, p. 51. All of the other statements attri- 
buted to him occurred in the automobile in the presence of the 
defendant while Moore, the defendant, and the officers were 
negotiating as to the price to be paid to the defendant and the 
other woman. State v. Russ, 2 N.C. App. 377, 163 S.E. 2d 84 
(1968). This assignment of error is overruled. 

[3] The defendant assigns as error the denial of her motion for 
judgment as of nonsuit made at the close of all the evidence. 
In this assignment of error, the defendant contends again that 
the warrant is fatally defective. She argues that i t  is not alleged 
in the warrant, and that the evidence does not show, that she 
offered to have sexual intercourse with anyone. We do not agree. 

G.S. 14-204(7) provides that it shall be unlawful to engage 
in prostitution. G.S. 14-203 defines prostitution as " . . . the 
offering or receiving of the body for sexual intercourse for 
hire. . . . " The warrant charged the defendant with engaging 
in prostitution by offering her body to J. R. Minnick for $15.00. 
The evidence when considered in its light most favorable to the 
State permits the inference that the Negro male, referred to as 
Mr. Moore, acting for the defendant and her female companion, 
arranged to have Officers Minnick and Riddick meet the defend- 
ant and her female companion a t  the Fayetteville train station, 
and that while the defendant and the officers were in Officer 
Riddick's automobile the defendant Bethea offered to have 
sexual intercourse with J. R. Minnick for $15.00, and for that 
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purpose they would go to the defendant's apartment on Murchi- 
son Road. The motion for judgment as of nonsuit was properly 
denied. 

141 Based on a general exception to the charge, the defendant 
contends that the court committed error in its charge to the 
jury. This is a broadside exception and will not be sustained, 
State v. Evers, 1 N.C. App. 81, 159 S.E. 2d 372 (1968) ; further- 
more, the entire charge was not brought forward in  the record 
on'appeal; therefore, i t  will be presumed that the charge was 
correct. State v. White, 232 N.C. 385, 61 S.E. 2d 84 (1950). 

The defendant has other assignments of error which we 
have carefully considered and find without merit. We conclude 
that the defendant had a fair trial in the superior court free 
from prejudicial error. 

No error. 

Chief Judge MALLARD and Judge PARKER concur. 

CECIL JACKSON, A MINOR, BY HIS NEXT FRIEND, SAM JACKSON, 
PLAINTIFF V. ROLAND M. COLLINS, JERRY C. ALLEN, A MINOR, 
AND WILTON H. ALLEN, DEFENDANTS. 

No. 7016SC575 

(Filed 21 October 1970) 

1. Appeal and Error 3 57- waiver of jury trial-review of findings of 
fact 

Where the parties have waived trial by jury, and the court's 
findings of fact are not challenged by exceptions in the record, the 
findings of fact made by the judge are presumed to be supported by 
the evidence and are binding on appeal. 

2. Rules of Civil Procedure § 52- findings by the court - conclusions of 
law 

When the parties waive trial by jury and stipulate that  the 
court can answer specific issues as  to negligence and damages, the 
Rule requiring that  the findings of fact be stated separately from 
the conclusions of law is held satisfied when the court's conclusions of 
law are contained in the answers to the issues and are  readily distin- 
guished from the findings of fact. G.S. 1A-1; Rule 52 (a)  (1). 
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3. Appeal and Error 3 26- exception to judgment - review on appeal 
The exception to the judgment raises the question of whether the 

findings of fact support the conclusions of law and whether the judg- 
ment is proper in form. 

4. Appeal and Error 3 45- the brief -abandonment of exceptions 
Exceptions not brought forward and argued in appellant's brief 

are deemed abandoned. Rule of Practice No. 28. 

Judge BROCK concurs in result. 

APPEAL .by defendant Roland M. Collins from Brewer, J., 
May 1970 Session of ROBESON Superior Court. 

This is a civil action to recover compensation for personal 
injuries allegedly sustained by the plaintiff Cecil Jackson as 
a result of a collision between the automobile operated by the 
defendant Roland M. Collins and an automobile owned by the 
defendant Wilton H. Allen and operated by the defendant Jerry 
C. Allen. In his complaint the plaintiff alleged that the collision 
was the proximate result of the joint and concurring negligence 
of the defendant Jerry C. Allen and the defendant Collins. The 
defendant Jerry C. Allen and the defendant Wilton H. Allen 
answered denying negligence and alleged that the collision 
resulted from the joint and concurring negligence of the defend- 
ant  Collins and another who was not a party to the action. The 
defendant Collins answered denying negligence and alleged that 
the collision resulted from the sole negligence of the defendant 
Jerry C. Allen in the operation of the automobile owned by 
the defendant Wilton H. Allen. 

On 30 March 1970 i t  was stipulated and agreed that all 
parties were bound to a trial without a jury, and that subject to 
dismissal of parties the issues were as follows: 

"1. Was plaintiff injured and damaged by the negligence 
of defendant Roland M. Collins, as alleged in the complaint 
(as amended) ? 

"2. Was the plaintiff injured and damaged by the negli- 
gence of the defendant, Jerry C. Allen, as alleged in the 
complaint (as amended) ? 

"3. Was Jerry C. Allen operating the 1967 Chevrolet 
automobile as the agent of the defendant, Wilton H. Allen? 
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"4. What amount, if any, is the plaintiff entitled to recover 
for his injury and damage? 

After the plaintiff had offered his evidence, the action was 
dismissed as to the defendants Wilton H. Allen and Jerry C. 
Allen. The motion of defendant Collins for a directed verdict 
made a t  the close of plaintiff's evidence and renewed a t  the 
close of all the evidence, and his motion for judgment not- 
withstanding the verdict were denied. 

The court made detailed findings of fact which are sum- 
marized as follows: On 24 March 1968 a t  approximately 10 :20 
p.m. the defendant Roland M. Collins, a deputy sheriff of 
Robeson County, was in pursuit of a reported stolen automobile 
driven by Jimmy Musselwhite headed in a westerly direction. 
During the pursuit the defendant reached speeds in excess of 
100 miles per hour and immediately prior to the collision, while 
crossing a bridge and approaching a curve, was traveling a t  
the speed of 60-65 miles per hour in a 45 mile-per-hour speed 
zone. The plaintiff was a passenger in an automobile being 
driven in an easterly direction by Jerry C. Allen. The collision 
occurred when the automobile operated by defendant Collins 
crossed the center line in the curve and entered the lane in 
which Allen's automobile was traveling. The defendant Roland 
N. Collins operated his automobile a t  the time and place of 
the collision with the Allen automobile a t  an excessive and 
unlawful rate of speed, and in a careless and heedless manner 
in  reckless disregard to the rights and safety of others. The 
defendant Collins was negligent in the operation of his motor 
vehicle a t  the time and place in question and his negligence 
was a proximate cause of the collision with the Allen vehicle 
and resulted in the plaintiff's receiving multiple injuries to his 
body, including fractures to his ribs, fracture to his right 
clavicle, a severe laceration of his left arm with resultant 
scarring and a collapsed lung, together with severe and painful 
injuries to his back. 

Predicated upon its findings of fact, the court answered 
the two issues agreed upon as follows: 
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"1. Was plaintiff injured and damaged by the negligence 
of defendant, Roland M. Collins, as alleged in the complaint 
(as amended) ? 

"ANSWER : Yes. 

"IV. What amount, if any, is the plaintiff entitled to 
recover for his injury and damage? 

Based on the answers to the issues as set out in the record, 
the court entered judgment in favor of the plaintiff and against 
the defendant Collins. The defendant appealed to the North 
Carolina Court of Appeals. 

Williford, Person & Canady, by N. N. Person, for plaintiff 
appellee. 

Johnson, Hedgpeth, Biggs & Campbell, by John Wishart 
Campbell, for defendant appellant. 

HEDRICK, Judge. 

The appellant first assigns as error, based on specific ex- 
ceptions in the record, the court's rulings with respect to the 
admissibility of certain testimony. "In a trial before the judge, 
sitting without a jury, 'the ordinary rules as to the competency 
of evidence applied in a trial before a jury are to some extent 
relaxed, for the reason that the judge with knowledge of the 
law is able to eliminate from the testimony he hears that which 
is immaterial and incompetent, and consider that only which 
tends properly to prove the facts to be found.'" Stansbury, 
N.C. Evidence 2d, 5 4a. Nevertheless, we have carefully exam- 
ined each exception in the record as i t  relates to this assign- 
ment of error and conclude that the court did not commit preju- 
dicial error in any of the challenged rulings. 

[I] The appellant next assigns as error the court's denial of 
his motion for a directed verdict made a t  the close of the plain- 
tiff's evidence and renewed a t  the close of all the evidence, 
and the court's denial of his motion for judgment notwith- 
standing the verdict. In  the record the appellant did not except 
to the findings of fact made by the court. Where, as here, the 
parties have waived trial by jury, and the court's findings of 
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fact are not challenged by exceptions in the record, the findings 
of fact made by the judge are presumed to be supported by the 
evidence and are binding on appeal. Tanner v. Ervin, 250 N.C. 
602, 109 S.E. 2d 460 (1959) ; Taney v. Brown, 262 N.C. 438, 
137 S.E. 2d 827 (1964). 

[2] The defendant contends that the court failed to comply 
with G.S. 1A-1, Rule 52 (a) (I), Rules of Civil Procedure, which 
reads as follows : 

"(1) In all actions tried upon the facts without a jury 
or with an advisory jury, the court shall find the facts 
specially and state separately its conclusions of law thereon 
and direct the entry of the appropriate judgment." 

This contention is without merit. The parties stipulated 
that the court could answer specific issues as to negligence 
and damage. In Woodard v. Mordecai, 234 N.C. 463, 67 S.E. 2d 
639 (1951), our Supreme Court held that the rule requiring 
that the findings of fact be stated separately from the con- 
clusions of law was satisfied when the separation was made in  
such a manner as to render the findings of fact readily distin- 
guishable from the conclusions of law. In the instant case Judge 
Brewer made detailed findings of fact and stated that his 
answers to the issues were based thereon. Obviously, the court's 
conclusions of law are contained in the answers to the issues, 
and are readily distinguishable from the findings of fact. 

131 The exception to the judgment raises the question of wheth- 
e r  the findings of fact support the conclusions of law, and 
whether the judgment is proper in form. Taney v. Brown, supra; 
Fishing Pier v. Town of Carolina Beach, 274 N.C. 362, 163 S.E. 
2d 363 (1968). 

We hold that the findings of fact support the conclusions 
of law contained in the answers to the issues and that the judg- 
ment is proper in form. 

[4] The record contains other exceptions which are not brought 
forward and argued in the appellant's brief. These exceptions 
are deemed abandoned. Rule 28, Rules of Practice in the Court 
of Appeals of North Carolina. 

We conclude that the defendant had a fair trial in  the 
superior court free from prejudicial error. 
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No error. 

Chief Judge MALLARD concurs. 

Judge BROCK concurs in the result reached. 

STATE OF NORTH CAROLINA v. CHARLES FRANK SMITH 

No. 7013SC502 

(Filed 21 October 1970) 

1. Larceny 9 6; Criminal Law § 42- larceny prosecution- admission of 
article stolen 

In a prosecution charging defendant with felonious breaking and 
entering and with the larceny of a power saw, the trial court 
properly admitted in evidence as  an exhibit the saw which a deputy 
sheriff recovered from an abandoned house, since the saw had been 
previously identified by its owner as  the property taken from his 
home when i t  was broken into. 

2. CriminaI Law 9 61- evidence of foot tracks 
In a prosecution charging defendant with felonious breaking and 

entering and with larceny, i t  was proper for the investigating officer 
to testify that he followed foot tracks leading from the house broken 
into to the residence of the defendant, where (1) an eyewitness to the 
crime had already testified concerning the defendant's commission of 
the crime and the exact route that he and defendant had taken from 
the crime scene and (2)  the court instructed the jury that the foot 
tracks were to be considered merely as  corroborative evidence. 

3. Larceny 5 10; Criminal Law § 138- sentence on consolidated judgments 
Where the defendant was convicted of felonious breaking and 

entering and of misdemeanor larceny, and the counts were consolidated 
for judgment, the fact that  the sentence of five to seven years' 
imprisonment exceeded the maximum for misdemeanor larceny did 
not constitute reversible error, since the sentence was within the 
statutory maximum allowed for felonious breaking and entering. 

APPEAL by defendant from Bickett, J., 20 April 1970 Session 
of BLADEN Superior Court. 

Defendant was indicted in a two count bill charging: (I) 
the felonious breaking and entering on 7 March 1970 into the 
dwelling house occupied by Bennie Smith in Bladen County; 
and (2) the larceny by breaking and entering said dwelling of 
"one power saw of the value of One Hundred Twenty-five 
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Dollars ($125.00) of the goods, chattels and moneys of the 
said Bennie Smith then and there being found." Defendant 
pleaded not guilty. 

The State's evidence was in substance as follows: 

Bennie Smith testified: He locked his house when he left 
i t  about 1:30 on 7 March 1970. When he returned about 4:30 
he noticed window panes had been broken out and his power 
saw was missing. He identified State's Exhibit 1, a Sears- 
Roebuck chain saw, as his saw. He had had i t  approximately 
two years and had given a hundred dollars for it. He next saw 
i t  on the following morning when a deputy sheriff brought i t  
to his house. 

Kenneth Lee Smith, defendant's thirteen-year-old brother, 
testified: He was with defendant a t  Bennie Smith's house on 
the afternoon of 7 March 1970. They observed the saw through 
the window. Defendant broke out two or three panes, reached 
in and got the saw, and took i t  across the road through the 
woods to an old abandoned house, where defendant hid it. 
Then they went home. Kenneth Lee Smith wore a pair of 
tennis shoes that day. 

T. C. Bordeaux, a deputy sheriff of Bladen County, testi- 
fied: On Sunday morning, 8 March 1970, he went to Bennie 
Smith's residence and found an entire window had been broken 
out. The bottom sill of the window was about four feet high. 
He found footprints of two subjects. One footprint indicated 
i t  might have been made by a tennis shoe. The other was 
made by hard-soled shoe. The tracks left from a dirt road 
and went toward the broken window. They led away from 
the window, across the dirt road, and through a wooded 
area to an  old abandoned house, which was about a quarter 
of a mile from Bennie Smith's house. He followed the same 
tracks from the old house to defendant's residence, where 
he found defendant, his brother Kenneth, and their mother. 
Kenneth Smith then told him that defendant had broken out 
a window, had taken the saw, and had hid i t  a t  the old house. 
Kenenth Smith accompanied him back to the old house where 
they found the saw under the house. The saw had been in 
possession of the sheriff's department since i t  was found 
underneath the house. The saw, State's Exhibit 1, was received 
in  evidence. 
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Ernest Caine, whose farm adjoins Bennie Smith's home, 
testified: He had seen defendant and his little brother going 
down the road towards Bennie Smith's house about 2:30 p.m. 
on 7 March 1970. The next morning he was with Deputy Sheriff 
Bordeaux a t  Bennie Smith's house and noticed tracks under the 
window which was broken out. He saw two sets of tracks 
leading from the road to the window. The small track was a 
tennis shoe track and the large track was a smooth slipper 
track. The tracks led away from the window, and he and the 
officer followed the tracks to the old abandoned house and from 
there to defendant's home. The little boy told them where the 
saw was, and they went back to the abandoned house and 
found the saw under the house. 

On cross-examination Ernest Caine testified that when he 
had seen the two boys on the road, he had been disking his 
field. He pulled his tractor up to the highway about the time 
they approached. The boys stopped where he was with his trac- 
tor and stepped over in the side ditch, where they talked two 
or  three minutes. He further testified: "The two tracks that 
was made there in the ditch was the same two tracks that 
went into Bennie Smith's house and also came back from 
Bennie Smith's house and went to their house. I saw the defend- 
ant  standing in the tracks that was made there a t  my 
tractor . . . Y Y  

Defendant offered no evidence. The jury found him guilty 
of breaking and entering and larceny. The court ordered both 
counts in the bill of indictment consolidated for judgment and 
imposed sentence of imprisonment for not less than five nor 
more than seven years. Defendant appealed. 

Attorney General Robert Morgan, by  S ta f f  At torney William 
B. R a y  for  the  State. 

Robert Michael Bruce for  defendant appellant. 

PARKER, Judge. 

111 Appellant contends there was error when the court allowed 
the State to introduce in evidence as an exhibit the saw which 
the deputy sheriff testified he recovered from underneath the 
old abandoned house. Aside from the fact that the record 
discloses no objection or exception to the admission of this evi- 
dence, appellant's contention is without merit. Prior to admis- 
sion of this evidence, the saw had been identified by its owner 
as  the property taken from his home when i t  was broken into, 
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and defendant's own brother had testified as to defendant's 
breaking into the home, removing the saw therefrom, and 
hiding i t  under the old house. The evidence was clearly admis- 
sible. 

[2] Appellant assigns as error the overruling of his objections 
to questions which the solicitor asked the deputy sheriff concern- 
ing the foot tracks. In  our opinion this testimony was properly 
admitted in evidence. When this testimony was offered, the 
State's witness, Kenneth Lee Smith, had already testified as  a n  
eyewitness to defendant's commission of the crimes with which 
he was charged and concerning the exact route he and defendant 
had walked over a t  the time. The court instructed the jury that 
the evidence with reference to footprints was offered, not a s  
substantive evidence, but merely as corroborative evidence. The 
case of State v. Palmer, 230 N.C. 205, 52 S.E. 2d 908, cited by 
appellant, is clearly distinguishable on its facts. In that case 
there was no evidence linking defendants to the scene of the 
crime other than insufficiently identified footprints and tire 
tracks. 

[3] Appellant assigns as error the judgment imposing sentence 
of imprisonment of from five to seven years, pointing out that 
the court in charging the jury on the second count failed to re- 
quire the jury to find that the larceny was committed by breaking 
and entering. Appellant contends that, since the property stolen 
was not more than $200.00 in  value, under the court's charge 
the jury's verdict on the second count amounted to a finding of 
guilt of misdemeanor larceny. Even so, the two counts were 
consolidated for judgment and the punishment imposed was 
within the statutory maximum authorized by the jury's verdict 
on the first count. "When one judgment is entered after con- 
viction of more than one count in a multiple count bill, the 
judgment will be sustained if the judgment does not exceed 
that which is permissible on the count which carries the greater 
or greatest punishment." State v. Raynes, 272 N.C. 488, 490, 158 
S.E. 2d 351, 353; State v. Smith, 266 N.C. 747, 147 S.E. 2d 
165 ; State v. White, 2 N.C. App. 398, 163 S.E. 2d 82. 

Appellant has made a number of other assignments of 
error, all of which we have carefully examined and in none of 
which we find prejudicial error. 

No error. 

Chief Judge MALLARD and Judge HEDRICK concur. 
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STATE O F  NORTH CAROLINA V. CESSNA AIRCRAFT CORPORA- 
TION AND CONTINENTAL MOTORS CORPORATION 

No. 7010DC554 

(Filed 21 October 1970) 

Limitation of Actions 5 4; Aviation 5 4- defective airplane engine - 
accrual of action for damages 

Cause of action against an airplane engine manufacturer for 
damages arising out of the failure of an engine piston and connecting 
rod is held to accrue in 1966 when the plane containing the engine was 
purchased and not in 1967 when the plane crashed into plaintiff's 
building as  a result of the piston and rod failure; consequently, plain- 
tiff's action which was instituted in 1970 was barred by the three-year 
statute of limitations. 

APPEAL by plaintiff from Preston, District Judge, 27 
April 1970 Session, WAKE District Court. 

This action was instituted on 19 February 1970. In its 
complaint plaintiff alleged in pertinent part as follows : 

On 10 August 1966 Ernest W. Ross (Ross) and Francis M. 
Beam purchased from a dealer in Kinston, North Carolina, a cer- 
tain described airplane manufactured and assembled by defend- 
ant Cessna Aircraft Corporation (Cessna), the plane being 
equipped with an engine manufactured by defendant Continental 
Motors Corporation (Continental). On 21 February 1967, while 
Ross was flying the plane near Kinston, the No. 5 piston and the 
connecting rod on the No. 5 cylinder broke, the engine stopped, 
and the plane was forced to the ground where i t  collided with 
a building a t  Caswell Center belonging to plaintiff resulting 
in  damage to the building to the extent of $3,868.14. The 
plane crash and resultant damage were caused by the joint 
and concurrent negligence of defendants in that: Continental 
manufactured and installed in the engine a piston and con- 
necting rod of insufficient strength to withstand normal and 
foreseeable stress and strain and containing a latent de- 
fect; Continental failed to exercise reasonable care to dis- 
cover said defect which in the exercise of due diligence i t  
should have known existed ; Continental failed to use reasonable 
care in the design, selection of material, workmanship, inspec- 
tion procedures and testing for the discovery of latent defects 
in the pistons and connecting rods installed in said engine, which 
defects could have been discovered upon the exercise of rea- 
sonable care and diligence; Cessna installed into said airplane 



558 IN THE COURT OF APPEALS t-9 

State v. Aircraft Corp. 

an engine containing a piston and connecting rod with a latent 
defect which were of insufficient strength to withstand normal 
and foreseeable stress and strain and neglected to exercise 
reasonable care to discover said defect; Continental and Cessna 
failed and neglected to warn or notify the purchaser of said 
airplane of said latent defects. 

On 20 March 1970, Continental entered a special appear- 
ance and moved to dismiss for that i t  was not a citizen of 
North Carolina, was not engaged in doing business in the State, 
and the court did not obtain jurisdiction by the service of 
process on the Secretary of State of North Carolina. On 23 
April 1970 Cessna filed answer and motion for summary judg- 
ment pleading, among other things, the three years statute of 
limitations. 

On 15 May 1970, following a hearing, the trial court entered 
an order allowing Continental's motion to dismiss the action 
as to it. On 10 June 1970, pursuant to a hearing, the court 
entered judgment allowing Cessna's motion for summary judg- 
ment on the ground that any claim which plaintiff might have 
had against Cessna arose on 10 August 1966, more than three 
years prior to the institution of the action, therefore was 
barred by the three years statute of limitations. 

Plaintiff appealed from the order and judgment, assign- 
ing error. 

At torney  General Robert Morgan b y  Assistant At torney 
General Roy  A. Giles, Jr .  for  the  State. 

Young,  Moore and Henderson by  Gerald L. Bass for  defend- 
ant  appellees. 

BRITT, Judge. 

Plaintiff assigns as error the granting of the motion to 
dismiss the action as to Continental. A careful review of the 
record impels us to conclude that the assignment is without 
merit and i t  is overruled. 

Plaintiff's other assignment of error is to the granting of 
Cessna's motion for summary judgment based on its plea of 
the three years statute of limitations. We agree with the action 
of the trial court and its conclusion that any claim which plaintiff 
might have had against Cessna arose on 10 August 1966, the 
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date of the sale of the airplane to Ross and Beam, which date 
was more than three years prior to the institution of the action. 

We think the decisions of our Supreme Court in Thurston 
Motor Lines, Inc. v. General Motors Corporation, 258 N.C. 323, 
128 S.E. 2d 413 (1962), and Hooper v. Lumber Company, 215 
N.C. 308, 1 S.E. 2d 818 (1939), are controlling in this case. The 
facts and holding in the Motor Lines case are accurately set 
forth in the headnote to the opinion (written by Bobbitt, J., 
now C.J.) as follows: 

"Plaintiff's allegations were to the effect that one defend- 
ant sold and the other defendant manufactured a motor 
vehicle equipped with a faulty and dangerous carburetor, 
that defendants knew or by the exercise of due care should 
have known of such defect and failed to warn plaintiff 
thereof, and that by reason of such defect the vehicle sub- 
sequently caught fire to plaintiff's damage. HELD: Plain- 
tiff's cause of action, whether for negIigence or for breach 
of warranty, accrued a t  the time plaintiff purchased the 
vehicle, since plaintiff then had a cause for action for 
nominal damages a t  least, and it appearing from the com- 
plaint that the action was not instituted until more than 
three years thereafter, judgment on the pleadings in favor 
of defendant is without error, i t  being immaterial that 
the actual or substantial damage did occur within three 
years of the institution of the action." 

Rut plaintiff contends its position differs from that of 
plaintiff in the Motor Lines case because the plaintiff in that 
case was the purchaser of the alleged defective motor. In Hooper 
v. Lumber Company, supra, plaintiff instituted an action to 
recover damages resulting from the overflow of waters of a 
river alleged to have been caused by the negligent acts and 
omission of defendant in its logging operations in the improper 
construction of bridges across the river, the leaving of tree laps 
and debris along the river bank, and the negligent failure to 
remove the bridges after cessation of logging operations. 
Plaintiff, a lower riparian property owner, was in no way a 
party to or interested in the logging operations. We quote from 
the opinion by Seawell, J. : 

"The statute of limitations having been pleaded, the burden 
was on the plaintiff to show that his cause of action against 
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the defendant accrued within three years prior to the insti- 
tution of the suit. (numerous citations) 

"While the plaintiff could not have brought and maintained 
his action until some injury to his property had occurred 
by reason of the alleged negligent acts or omissions of 
duty of the defendant, it does not follow that the time of 
the injury marks the beginning point of the running of 
the statute of limitations. 

"Logically speaking, in a matter of tort a t  least, i t  takes 
both the negligent act or omission of duty, and the resultant 
injury, to constitute a cause of action; but since these may 
be widely separated in point of time, a closer analysis may 
be necessary in applying the statute of limitations. What- 
ever definition of 'cause of action' may be adopted (see 
1 Am. Jur,, p. 404, see. 2) ,  and whatever distinction may 
be made between the 'right of action' and 'cause of action,' 
i t  seems clear that in a case of this sort both reason and 
authority require that the running of the statute must 
be computed from the time of the wrongful act or omis- 
sion from which the injury resulted. Mobley v. Murray 
County, 178 Ga., 388, 173 S.E., 680. If we view the negli- 
gence or wrongful conduct complained of as a continuing 
omission of duty toward the plaintiff in permitting the 
logs, laps, and trestles to remain in the condition described, 
and a source of probable injury to plaintiff's land by causing 
obstructions in the river and consequent overflow, in order 
to repel the bar of the statute of limitations i t  must affirma- 
tively appear from the evidence that these conditions were 
under control of the defendant, and the breach of duty 
with reference thereto had taken place some time within 
the period of three years preceding the injury. C.S., 441." 

In the instant case, the alleged wrongful act or omission 
occurred on 10 August 1966 when the Cessna airplane was sold 
to Ross and Beam. Plaintiff makes no allegation that Cessna 
had any control over the airplane after that date. The assign- 
ment of error is overruled. 

The order and judgment appealed from are 

Affirmed. 

Judges CAMPBELL and VAUGHN concur. 
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U. S. PIPING, INC. v. THE TRAVELERS INDEMNITY COMPANY 

No. 7010DC497 

(Filed 21 October 1970) 

1. Attorney and Client § 7; Costs § 4- award of attorney's fees 

Ordinarily, attorney's fees are not recoverable a s  an  item of 
damages or part of the costs in litigation. 

2. Attorney and Client 5 7; Insurance § 105- judgment holder's action 
against automobile insurer - award of attorney's fees -findings of fact 

Trial court improperly awarded attorney's fees to a judgment 
holder in the latter's action against an automobile liability insurer, 
where the trial court made no finding that  there was an unwarranted 
refusal by the insurer to pay the claim constituting the basis of the 
judgment holder's suit against the insured. G.S. 6-21.1. 

3. Appeal and Error 5 57- findings of fact - review on appeal 

Where a jury trial is  waived, the court's findings of fact are con- 
clusive if supported by any competent evidence, and a judgment sup- 
ported by such findings will be affirmed. 

APPEAL from Bason, District Judge, May 1970 Session 
WAKE County District Court. 

Plaintiff commenced this action to recover from defendant 
insurance company the amount of a judgment rendered against 
Melvin Moore in the sum of $712.00. Plaintiff alleged that the 
defendant was the insurer of Melvin Moore a t  the time Moore 
negligently operated his automobile so as  to cause damage to 
the plaintiff and give rise to the judgment in plaintiff's favor. 
On June 23, 1966, the defendant issued a policy of liability 
insurance to Moore for the period June 28, 1966 to June 28, 
1967. Moore paid the premium for this period but no premium 
was paid for any subsequent period. On November 12, 1967, 
Moore was involved in an automobile accident wherein a n  
automobile belonging to plaintiff was damaged and plaintiff 
recovered the above-mentioned judgment. Defendant refused to  
defend the action brought by plaintiff against Moore. 

The case was heard before Bason, District Judge, sitting 
without a jury and he made the following findings of fact, 
among others : 

" (4) That a t  the time the accident of November 12, 1967, 
occurred, the accident on which the cause of action is based, 
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the insured, Melvin Moore, had not received a notice of 
cancellation, and gave the defendant insurance company's 
name and policy number with coverage from June 28, 1967, 
to June 28, 1968, in filing the insurance coverage infor- 
mation required by law of the owner in the event of an  
accident. SR-1 and SR-21 Forms, filed with the Division 
of Safety Responsibility of the Department of Motor Ve- 
hicles. 

"(5) That the Division of Safety Responsibility of the 
Department of Motor Vehicles received from Melvin Moore 
the SR-1 and SR-21 Forms, forwarded the SR-21 Form to 
the defendant insurance company, but did not receive back 
from the defendant insurance company the same SR-21 
Form with a denial of insurance coverage by the defendant 
insurance company on the space provided on the back side 
of the form. 

"(6) That the defendant's Producer of Record never 
received a renewal of premium letter or letter of cancella- 
tion; that he duly sent in the notification of accident to the 
defendant immediately after November 12, 1967, and did 
not obtain new coverage for Melvin Moore until February, 
1968. 

"(7) That the Safety Responsibility Division of the De- 
partment of Motor Vehicles records indicate continuous 
insurance coverage of Melvin Moore, 

" (8) That the internal records of the defendant insurance 
company show that cancellation should have been made and 
an FS-4 Form should have been sent. 

"(9) That the defendant was aware of the controversy 
concerning coverage, but did not have any record of finding 
or saving a copy of an actual FS-4 cancellation form. 

"(10) That the defendant did not give the North Caro- 
lina Department of Motor Vehicles notification of cancel- 
lation by an  SR-21 or FS-4 Form effective prior to the 
12th day of November, 1967. 

"(11) That Melvin Moore did not pay the premium for 
any insurance term beyond June 28, 1967." 

Upon the above findings of fact, the trial judge concluded as a 
matter of law that defendant had failed to carry the burden 



N.C.App.1 FALL SESSION 1970 563 

Piping, Inc. v. Indemnity Co. 

of showing that coverage provided by an assigned risk policy 
had been cancelled by the defendant in accordance with the 
law of North Carolina; and that, therefore, plaintiff is entitled 
to recover of the defendant the amount of the judgment rendered 
against Melvin Moore. The trial judge also ordered the defendant 
to pay $700.00 attorney's fees to the attorneys for the plaintiff 
as  part of the court costs. From the judgment in favor of the 
plaintiff and the award of attorney's fees, the defendant ap- 
pealed. 

Bailey, Dixon, Wooten and McDonald by Wright  T. Dixon, 
Jr.,  and John N. Fountain for plaintiff appellee. 

Willis Smith,  Jr., for defendant appellant. 

CAMPBELL, Judge. 

This appeal presents two questions: (1) Was there error 
i n  awarding attorney's fees? (2) Was there error in awarding 
judgment in favor of the plaintiff for $712.00? 

[I, 21 Ordinarily, attorney's fees are not recoverable as an  
item of damages or part of the costs in litigation. Perkins v. 
Insurance Co., 4 N.C. App. 466, 167 S.E. 2d 93 (1969). The 
Legislature has enacted an exception to this general rule and 
allows the trial judge to award attorney's fees in certain situa- 
tions. G.S. 6-21.1 provides : 

"Allowance of counsel fees as part of costs in certain 
cases. - In any personal injury or property damage suit, 
or suit against an insurance company under a policy issued 
by the defendant insurance company and in which the 
insured or beneficiary is the plaintiff, upon a finding by 
the court that there was an unwarranted refusal by the 
defendant insurance company to pay the claim which con- 
stitutes the basis of such suit, instituted in a court of 
record, where the judgment for recovery of damages is two 
thousand dollars ($2,000.00) or less, the presiding judge 
may, in his discretion, aIlow a reasonable attorney fee to 
the duly licensed attorney representing the litigant obtain- 
ing a judgment for damages in said suit, said attorney's 
fee to be taxed as a part of the court costs." 

This statute provides for three instances in which attorney's 
fees may be awarded: A personal injury suit, a property dam- 
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age suit, or a suit against an  insurance company where the 
insured or beneficiary is the plaintiff. This action is clearly 
not a personal injury suit, and therefore, to award attorney's 
fees, one of the two latter categories would have to apply. 
While this action originally started as a property damage suit, 
i t  no longer falls within that category. The suit by plaintiff 
against Moore in which plaintiff recovered a judgment was a 
property damage suit. Here plaintiff seeks to hold the defendant 
liable for the judgment obtained against Moore. This suit is  
based upon the contract of insurance which Moore had with the 
defendant and as such is not a property damage suit. 

The final category in which attorney's fees may be awarded 
under the statute is "suit against an insurance company under 
a policy issued by the defendant insurance company and in 
which the insured or beneficiary is the plaintiff, upon a find- 
ing by the court that there was an unwarranted refusal by the 
defendant insurance company to pay the claim which consti- 
tutes the basis of such suit." In the instant case there was no 
finding by the trial court "that there was an unwarranted 
refusal by the defendant insurance company to pay the claim 
which constitutes the basis of such suit." Where the statute 
requires that the trial judge make certain findings of fact 
before making a discretionary ruling, failure to make the 
required findings negates the effect of the discretionary ruling. 
Blake v. Blake, 6 N.C. App. 410, 170 S.E. 2d 87 (1969) ; Rogers 
v.  Rogers, 2 N.C. App. 668, 163 S.E. 2d 645 (1968). Since there 
was no proper finding by the trial court in the present case 
to sustain an award of attorney's fees, i t  is not necessary to 
decide, and we do not decide in this case, whether plaintiff 
qualifies as a "beneficiary" within the meaning of the statute. 

[3] With regard to the second question presented by this 
appeal, the trial court found sufficient facts to support the 
award of a judgment against the defendant in the amount of 
$712.00. Where a jury trial is waived, the court's findings of 
fact are conclusive if supported by any competent evidence, and 
a judgment supported by such findings will be affirmed. 1 
Strong, N.C. Index 2d, Appeal and Error, § 57, p. 223 ; Industrial 
Center v. Liabilitg Co., 271 N.C. 158, 155 S.E. 2d 501 (1967). 
We have examined the record and are of the opinion that the 
evidence is sufficient to support the findings of fact and that 
the findings of fact support the conclusions of law. 

For the reasons stated above the judgment of the trial 
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court is reversed insofar as i t  awards attorney's fees in the 
present action and is affirmed insofar as i t  awards judgment 
in  favor of the plaintiff in the amount of $712.00, plus interest 
and costs a s  rendered in previous action. 

Reversed in part. 

Affirmed in part. 

Judges BRZTT and VAUGHN concur. 

SADDLE CLUB, INC. v. FRANK 0. GIBSON, TRADING AND DOING 
BUSINESS AS GIBSON TREE SERVICE 

No. 7014SC588 

(Filed 21 October 1970) 

1. Adverse Possession $8 16, 17; Trespass to  Try Title 3 4- wrongful 
cutting of trees - color of title - highway right-of-way 

In an action by a restaurant to recover damages for the wrongful 
cutting of three trees that were growing on a 20-foot strip of land 
included within a Highway Department right-of-way, the restaurant's 
evidence was sufficient to establish that  i t  had exercised lawful pos- 
session of the 20-foot strip under color of title for more than seven 
years, and that its rights to the strip were superior to those of all other 
parties except the State of North Carolina; consequently, the judgment 
of the trial court awarding the restaurant $800 in damages is affirmed. 
G.S. 1-45. 

2. Appeal and Error 8 57- findings of fact - review on appeal 
In the absence of a jury trial, the findings of fact by the trial judge 

are conclusive if supported by any conlpetent evidence; and a judg- 
ment supported by such findings will be affirmed. 

APPEAL by defendant from Canaday, Superior Court Judge, 
Regular June 1970 Session of DURHAM County Superior Court. 

Plaintiff instituted this action alleging that the defendant 
had trespassed upon its land and wrongfully cut three trees 
thereby damaging the land and marring the aesthetic beauty 
thereof. Defendant admitted cutting the three trees in question 
but denied that they were on the property of the plaintiff. 

The case was, tried without a jury. 

It was stipulated that plaintiff had a deed dated 7 May 1946 
and recorded 16 May 1946 in Deed Book 165 a t  Page 218 of the 
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Durham County Public Registry. This Deed recited that the 
grantors "have given, granted, bargained and sold, and do by 
these presents give, grant, bargain, sell and convey" unto the 
grantee land lying and being in Durham Township described as 
follows: Tract No. 1 which is not involved and then 

"Tract No. 2 

All right, title and interest which the parties of the first 
part now have or may have hereafter have in and to a rec- 
tangular strip of land 20 feet wide and 200 feet in length, 
adjacent to and adjoining Tract #1 first above described 
and lying between the northern boundary line of said Tract 
#1 and the said Highway #70 and being embraced within 
the right of way of said highway, i t  being the intention 
of the parties of the first part herein only to quit claim 
[sic] such right, title, and interest as they have in and to 
said 20-foot strip." 

The deed contained full warranties as to Tract No. 1 but not as 
to Tract No. 2. 

It was further stipulated that the three trees cut by the 
defendant were cut on or about August 15, 1962, and that they 
were located within the 20-foot strip; that the 20-foot strip is 
within the 100-foot highway right-of-way which the Highway 
Department sf the State of North Carolina has. 

The plaintiff offered testimony of its president to the 
effect that the plaintiff operated a restaurant business; that 
the building in which the restaurant was operated was con- 
structed in 1946; that the three trees in question were growing 
in front of the restaurant building; that the 20-foot strip 
described as Tract No. 2 in the deed was used for parking 
cars and erecting signs; that oyster shells were piled in the 
area for the purpose of attracting attention to the business; 
that the plaintiff kept the grass mowed on the 20-foot strip 
and the area landscaped; that the State Highway Department 
had not made any use of the 20-foot strip referred to either 
before or after the trees were cut; that the plaintiff corpora- 
tion was the owner of the 20-foot strip, where the trees were 
located, based upon the deed mentioned above. 

The trial judge found as a fact that the three trees were 
growing on the 20-foot strip of land which was within the 
right-of-way of the North Carolina Highway Department "but 
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that this 20-foot strip area has never been used by the Highway 
Department for highway purposes"; that the plaintiff "has 
exercised dominion and control over the land and has used i t  
for the purposes for which i t  was ordinarily adaptable, and 
has taken the profits of which i t  is ordinarily susceptible, and 
that the plaintiff has been in lawful possession of said land 
since the time of the recordation of the above said deed; . . . 
that plaintiff, since 1946, has actively possessed and used the 
said 20-foot tract of land by erecting signs thereon, by parking 
vehicles thereon, and by putting a pile of oyster shells thereon 
as advertisement for its oyster bar, and plaintiff has exercised 
dominion and control over the said 20-foot strip by landscaping 
i t  and mowing and maintaining i t  and that to the present time 
the plaintiff continues to use the said 20-foot strip, as above 
said; that this 20-foot strip is above the level of the paved 
portion of Hillsborough Road . . . . 19 

The trial judge then found that the cutting of the trees 
by the defendant constituted a trespass against the possession 
of the plaintiff of the 20-foot strip and awarded damages to  
the plaintiff in the amount of $800.00, together with interest 
thereon from August 15, 1962, and the court costs. 

The defendant appealed from the judgment entered and 
assigned as error the failure to direct a verdict in favor of 
the defendant and the finding by the trial court "that the 
plaintiff was in lawful possession, either actual or constructive 
of the property upon which the trees were growing based upon 
a stipulation that the trees were within the right-of-way of the 
State and in the absence of evidence offered by the plaintiff 
that i t  was the owner of the land or was in lawful possession." 

Edwards and Manson by  W. Y. Manson for  plaintiff  up- 
pellee. 

James R. Pat ton  and C. Horton Poe, Jr., for  defendant  
appellant. 

CAMPBELL, Judge. 

[I] This appeal presents the question as to whether plaintiff 
established its title to the 20-foot strip of land and the three 
trees growing thereon. 

In a land title case plaintiff must prevail, if a t  all, upon 
the strength of its own title and not because of the weakness 
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or lack of title in defendant. Plaintiff undertook to do this by 
introducing the deed to plaintiff in 1946 and the use of the 
property made thereafter from 1946 until 1962. This evidence 
established, as the judge found, that the plaintiff was actively 
in  possession of the 20-foot strip of land and had exercised 
dominion and control over i t  by using i t  for the purposes for  
which i t  was ordinarily adaptable, namely, erecting signs, 
parking vehicles, placing oyster shells thereon for advertising 
purposes, landscaping it, mowing and maintaining i t  and claim- 
ing title thereto subject only to the right of the State Highway 
Commission, which right the State Highway Commission had 
never attempted to exercise. 

[I, 21 The evidence introduced by the plaintiff was sufficient 
to sustain the findings of fact of the trial judge. In the absence 
of a jury trial, the findings of fact by the trial judge are  
conclusive if supported by any competent evidence; and a judg- 
ment supported by such findings will be affirmed. Industrial 
Center v. Liability Co., 271 N.C. 158, 155 S.E. 2d 501 (1967). 
The plaintiff by the deed in question showed color of title and 
the activities of the plaintiff on the land subsequent to the 
deed in 1946 up to 1962 showed possession of the premises in 
question for more than seven years. This was sufficient and 
we do not deem it necessary to again expound on how to t ry  
a land title. This is thoroughly treated in an opinion by Judge 
Morris of this Court in the case of "In the Matter of Callie 
Hooper King, et a1 v. Mary Alice King Lee, et al," filed 16 Sep- 
tember 1970 and reported in 9 N.C. App. 369. 

While G.S. 1-45 prevents plaintiff or any other person from 
acquiring an exclusive right to the land, i t  does not prevent 
plaintiff from acquiring a right superior to that of all other 
persons save the State, and the stipulation that the land was 
within the right-of-way of the Highway Department indicates 
only that the State has a superior right, if i t  chooses to exercise 
it, to the land. The rights of the State do not preclude plaintiff 
from acquiring actual, lawful possession, and the evidence was 
sufficient to support a finding of fact to that effect. 

Affirmed. 

Judges BRITT and VAUGHN concur. 
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BINNING'S, INC. v. ROBERTS CONSTRUCTION COMPANY, INC., 
BOBBY R. ROBERTS AND RUBY M. ROBERTS 

No. 7022SC536 

(Filed 21 October 1970) 

1. Attorney and Client § 7- action on note- enforcement of attorneys' 
fees provision - sufficiency of notice to makers 

In  plaintiff's action to recover on a promissory note which provid- 
ed for the payment of reasonable attorneys' fees upon default by the 
makers, a letter mailed by plaintiff's attorneys to the makers of the 
note, stating that  the plaintiff would enforce the attorneys' fees provi- 
sion of the note, sufficiently complied with the notice requirements of 
G.S. 6-21.2 (5) so as  to give the makers an opportunity to pay the 
balance of the note without incurring the expense of attorneys' fees. 

2. Attorney and Client § 7- action on note - award of reasonable attor- 
neys' fees 

Where an unsecured promissory note provided for the payment of 
reasonable attorneys' fees upon default by the debtor, without specify- 
ing any specific percentage, the trial court properly allowed the 
plaintiff to recover as  reasonable attorneys' fees 15% of the balance 
due on the note, as  provided by statute. G.S. 6-21.2 (2)'  G.S. 6-21.2 (3). 

APPEAL by defendants Bobby R. Roberts and Roberts Con- 
struction Company, Inc., from Seay, J., June 1970 Session of 
DAVIDSON Superior Court. 

This was a civil action commenced on 4 March 1970 based 
upon an unsecured promissory note executed by the defendants. 
The terms of the note provided that, in the event of default, all 
costs and expenses of collection, including reasonable attorneys' 
fees, were to be paid by the makers of the note. In the complaint 
dated 4 March 1970, the plaintiff alleged default on the note 
and claimed the entire principal together with interest and 
reasonable attorneys' fees. On 2 April 1970 the defendants 
answered alleging, among other things, that the plaintiff had 
not given notice to the defendants as provided in G.S. 6-21.2(5) 
that he intended to enforce the provision in the note relative to 
the payment of the costs of collection including reasonable attor- 
neys' fees. 

On 26 June 1970, the parties waived trial by jury and 
stipulated that the court could make its conclusions of law and 
enter judgment based on an agreed statement of facts. 
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The pertinent facts as stipulated by the parties are sum- 
marized as follows : 

The defendants on 20 January 1970 executed and delivered 
to the plaintiff a promissory note in the principal sum of 
$25,021.87 to be due and payable on 30 January 1970, said note 
containing the following provision: "It is further agreed that 
in  the event of default, all costs and expenses of collection, 
including reasonable attorneys' fees, shall be collectible herewith 
and shall be paid by the makers of this note." When the note 
became due, there was a default in the payment of the note and 
the defendants Bobby R. Roberts and Roberts Construction Com- 
pany, Inc., admitted that the plaintiff was entitled to recover 
from the defendants the entire principal sum of $25,021.87 
together with interest a t  the rate of 9% per annum from 30 
January, 1970. No payment of any part of the principal or  
interest on the note had been paid. No notice as provided by 
G.S. 6-21.2 (5) with respect to the recovery of attorneys' fees 
i n  addition to the outstanding balance of the note was given by 
the plaintiff to any of the defendants prior to 2 April 1970. On 
2 April 1970, a letter was mailed by Walser, Brinkley, Walser 
& McGirt, attorneys for the plaintiff, to the defendants, Bobby 
R. Roberts and Roberts Construction Company, Inc., giving the 
notice provided in G.S. 6-21.2 (5) that the plaintiff intended to 
enforce the provision in the note relative to the payment of 
reasonable attorneys' fees as a part of the costs of the collection 
of the note. 

The defendant Ruby M. Roberts died while this action w_as 
pending and her executor had not been made a party to the pro- 
ceedings. It was stipuIated that any judgment entered in the 
cause would not be binding on either the plaintiff or her estate. 
The parties stipulated that the sole undisputed issue for determi- 
nation by the court was whether the defendants Bobby R. Rob- 
erts and Roberts Construction Company, Inc., were obligated to 
pay the costs and expenses of collection with respect to the note 
including reasonable attorneys' fees in addition to the principal 
sum and interest due thereon. 

Based on the agreed statement of facts, Judge Seay con- 
cluded as a matter of law that " . . . the notice given by the 
plaintiff to the said defendants was sufficient to comply with 
the requirements of G.S. 6-21.2 (5)," and entered judgment 
that the plaintiff have and recover of the defendants Bobby 
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R. Roberts and Roberts Construction Company, Inc., $25,021.87 
representing the principal sum due on the promissory note, and 
the sum of $907.14 representing interest due thereon, and the 
further sum of $3,785.19 representing reasonable attorneys' 
fees. 

The defendants Bobby R. Roberts and Roberts Construction 
Company, Inc., excepted to the court's conclusion of law and 
to the entry of the judgment and appealed to the North Carolina 
Court of Appeals. 

C. Horton Poe, Jr., for the defendant appellants. 

Walser, Brinkley, Walser & McGirt, by  Walter F. Brinkley, 
for the plaintiff appellee. 

HEDRICK, Judge. 

[I] The exceptions in the record present the question of wheth- 
e r  the facts admitted in the record support the conclusions of 
law made by the court, and whether the court committed error 
in entering judgment that the plaintiff recover as reasonable 
attorneys' fees 15% of the balance due on the note. 

G.S. 6-21.2, in part, provides: 

"Obligations to pay attorneys' fees upon any note, condi- 
tional sale contract or other evidence of indebtedness, in 
addition to the legal rate of interest or finance charges 
specified therein, shall be valid and enforceable, and col- 
lectible as part of such debt, if such note, contract or other 
evidence of indebtedness be collected by or through a n  
attorney a t  law after maturity, . . . . 19 

G.S. 6-21.2 ( 5 ) ,  in pertinent part, provides : 

"The holder of an unsecured note . . . shall, after maturity 
of the obligation by default or otherwise, notify the maker 
. . . that the provisions relative to payment of attorneys' 
fees in addition to the 'outstanding balance' shall be en- 
forced and that such maker . . . has five days from the  
mailing of such notice to pay the 'outstanding balance' 
without the attorneys' fees. If such party shall pay the 
'outstanding balance' in full before the expiration of such 
time, then the obligation to pay the attorneys' fees shall be 
void . .  . . 9 ,  
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The defendants contend that before the plaintiff would be 
entitled to collect reasonable attorneys' fees in this action the 
notice as provided in G.S. 6-21.2 (5) must have been given by 
the plaintiff to the defendants prior to the institution of the 
action. We do not agree. 

The only requirement in the statute as to when notice is to 
be given is that i t  be given " . . . after maturity of the obliga- 
tion by default or otherwise . . . ." We do not construe this 
to mean that the notice must be given prior to the institution 
of the action. 

The letter mailed by the plaintiff's attorneys to the defend- 
ants on 2 April 1970 was sufficient compliance with G.S. 
6-21.2(5) and gave the defendants an opportunity to pay the 
balance of the note without incurring the additional expenses 
of paying reasonable attorneys' fees. 

G.S. 6-21.2 (2) provides: 
"If such note, conditional sale contract or other evidence 
of indebtedness provides for the payment of reasonable 
attorneys' fees by the debtor, without specifying any spe- 
cific percentage, such provision shall be construed to mean 
fifteen percent (15 'j6 ) of the 'outstanding balance' owing 
on said note, contract or other evidence of indebtedness." 
G.S. 6-21.2 (3) provides: 
"As to notes and other writing(s) evidencing an indebted- 
ness arising out of a loan of money to the debtor, the 
'outstanding balance' shall mean the principal and interest 
owing a t  the time suit is instituted to enforce any security 
agreement securing payment of the debt and/or to collect 
said debt." 

121 Having concluded as a matter of law that the plaintiff had 
complied with the provisions of G.S. 6-21.2 (5) with respect to 
notice, and since the note in the instant case provided for the 
payment of reasonable attorneys' fees by the debtor, without 
specifying any specific percentage, the court properly allowed 
the plaintiff to recover as reasonable attorneys' fees 15% of 
the balance due on the note together with 15% of the interest 
due on the note a t  the time suit was instituted. 

The judgment appealed from is affirmed. 
Affirmed. 

Chief Judge MALLARD and Judge PARKER concur. 
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STATE OF NORTH CAROLINA v. JOSEPH A. BILLINGER 

No. 7012SC522 

(Filed 21 October 1970) 

1. Automobiles Q 131; Criminal Law Q 114- instructions-expression of 
opinion 

Where an instruction in a hit-and-run prosecution could have led 
the jury to believe that the court was of the opinion that  the defendant 
was the driver of the automobile, the judgment of conviction must be 
reversed. 

2. Criminal Law Q 112- issue of guilt - burden of proof 
When a defendant pleads not guilty, the burden is  on the State to  

prove every element of the offense beyond a reasonable doubt. 

3. Criminal Law Q 118- instructions - contentions of the parties -equal 
stress 

While the trial court is not required to state the contentions of 
the litigants a t  all, when the court does undertake to state the conten- 
tions of one party i t  must also give equal pertinent contentions of the 
opposing party. 

4. Criminal Law Q 118; Automobiles 3 131- instructions -unequal stress 
on the contentions 

In a prosecution charging defendant with the failure to render 
reasonable aid and assistance in an automobile accident, trial court's 
instructions were erroneous in failing to give equal stress to the 
contentions of the defendant; moreover, the trial court, in giving the 
State's contentions, was not warranted in charging that  the only reason- 
able inference to be drawn from the evidence was that  defendant was 
the driver of the automobile involved in the accident. 

APPEAL by defendant from Clark, J., 27 April 1970 Session, 
HOKE Superior Court. 

By indictments proper in form defendant was charged with 
(1) being the driver of a motor vehicle involved in an accident 
resulting in injury to certain persons and failing to stop his 
vehicle a t  the scene of the accident, and (2) being the driver of 
a motor vehicle involved in an accident resulting in personal 
injury and failing to give his name, address, operator's license 
number, etc., to the other persons involved in the accident, and 
failing to render reasonable aid and assistance to the injured 
persons. Defendant pleaded not guilty to all charges. 

Evidence presented by the State is summarized as follows: 
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At around 9:00 p.m. on 25 October 1969 Mr. Smith Mc- 
Innis, accompanied by his wife and her mother, was operating 
his automobile on Harris Avenue near Crumpler Funeral Home 
in the Town of Raeford. He was traveling approximately 15 
m.p.h in anticipation of making a left turn and was violently 
struck from behind, causing considerable damage to his car 
and injury to himself and his companions. After the collision, 
Mr. McInnis observed a 1961 Chevrolet with a damaged front 
end near the point of impact but did not see the driver. 

Witnesses Crumpler and Long were a t  the Funeral Home 
and on hearing the collision immediately rushed to the scene. Mr. 
Long and Mr. Crumpler saw defendant as the sole occupant of 
the Chevrolet and although they were not personally acquainted 
with defendant and did not know his name, they identified him a t  
trial as being the sole occupant of the car. 

Following the collision, Police Officer Motley investigated 
the accident. By checking registration files, he learned that 
one Ernest Jackson was the owner of the Chevrolet. After going 
to Jackson's home and talking with him, he went to defendant's 
home where he had a conversation with defendant's wife. There- 
after he had a warrant issued on information and belief charg- 
ing defendant with the offenses set forth in the bills of indict- 
ment. 

Defendant did not introduce any evidence and the case was 
submitted on the second count only. The jury found defendant 
guilty and from judgment imposing active prison sentence, he 
appealed. 

Attorney General Robert Morgan by Assistant Attorney 
General William W. Melvin and Assistant Attorney General 7'. 
Buie Costen for the State. 

Philip A. Diehl for defendant appellant. 

BRITT, Judge. 

In his first assignment of error defendant contends that 
the in-court identification of him given by the witness Long 
was tainted by an illegal out-of-court viewing of the defendant 
by the witness, therefore, was inadmissible. Suffice to say we 
have carefully considered this contention and the authorities 
cited by defendant in support thereof but conclude that i t  is with- 
out merit. The assignment of error is overruled. 
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[I] In his second assignment of error defendant challenges the 
correctness of the following instruction of the trial judge to the 
jury: 

"I am allowing the defendant's motion for nonsuit on that 
first count and as all the evidence tends to show he did 
stop there; so the only question before you is whether the 
defendant is guilty or not guilty of a second count in the 
bill, which I am consolidating all in one count, that of fail- 
ing to give certain specified information and failing to 
render reasonable assistance to injured persons; that is 
Katie Maxwell McInnis, the wife of the witness who testi- 
fied, Mr. Smith McInnis, Mr. Smith McInnis and Mrs. J. D. 
Maxwell, Smith McInnis' mother-in-law." 

[I, 21 Defendant contends that in his portion of the charge 
the court expressed an opinion as to "whether a fact is fully 
or sufficiently proven" in violation of G.S. 1-180. We are con- 
strained to agree with his contention. I t  is well settled that when 
a defendant pleads not guilty the burden is on the State to 
prove every element of the offense beyond a reasonable doubt. 
3 Strong N. C. Index 2d, Criminal Law, 5 112, pp. 4-5. In  the 
instant case as submitted to the jury one of the elements of 
the offense necessary for the State to prove beyond a reason- 
able doubt was that defendant was the driver of the automobile 
which collided with the automobile operated by Mr. McInnis. 
We think the jury could reasonably conclude from the chal- 
lenged instruction that the court was of the opinion that the 
defendant "did stop," therefore was the driver of the offending 
automobile. The assignment of error is sustained. 

[3, 41 In his third assignment of error, defendant challenges 
the following instruction to the jury: 

"The State further contends and says that you may make 
reasonable inferences from the evidence and the evidence 
in this case tends to show that the assistant chief of police 
made an investigation, that he went to the home of the 
registered owner and the evidence tends to show after 
going to the home of the registered owner, he went directly 
to the home of the defendant and it was not long after 
that the officer took out a warrant for the defendant before 
a magistrate, for the defendant's arrest; t h a t  t h e  o n l y  in- 
ference y o u  c a n  d r a w  f r o m  such  evidence, a n d  the o n l y  
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reasonable inference is that the investigation revealed that 
the defendant was the operator." (Emphasis ours.) 

It is well settled in this jurisdiction that while the trial 
court is not required to state the contentions of the litigants a t  
all, when the court does undertake to state the contentions of 
one party i t  must also give equal pertinent contentions of the 
opposing party. 3 Strong N. C. Index 2d, Criminal Law, $ 118, 
p. 28; State v. King, 256 N.C. 236, 123 S.E. 2d 486 (1961). In 
the case a t  bar we think the able trial judge in stating conten- 
tions inadvertedly failed to give "equal stress" to the defendant. 
Furthermore, we do not think the inference stated in the last 
quoted instruction was a reasonable one for the court to include 
in  its charge to the jury. State v. Wyont, 218 N.C. 505, 11 S.E. 
2d 473 (1940). The assignment of error is sustained. 

For errors in the charge prejudicial to the defendant, there 
must be a 

New trial. 

Judges CAMPBELL and VAUGHN concur. 

IN THE MATTER O F  PEGGY ANN MARTIN, JUVENILE 

No. 7015DC463 

(Filed 21 October 1970) 

1. Infants 3 10- juvenile commitment - status a s  undisciplined child 

A finding in a juvenile commitment proceeding that a 15-year-old 
girl was beyond the disciplinary control of her parents or  custodian 
and was therefore a delinquent child in need of the supervision, protec- 
tion and custody of the State, is held sufficient to bring the girl within 
the statutory definition of an "undisciplined child." G.S. 7A-278(5). 

2. Infants 3 10- juvenile commitment - sufficiency of evidence 

The commitment of a 15-year-old girl to the Department of Juve- 
nile Corrections for placement in a school for girls was proper, where 
there was evidence (1) that  the girl had been brought to the princi- 
pal's office on four different occasions for causing trouble in the 
classrooms and for being disrespectful and (2) that the girl struck a 
teacher. 
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3. Infants 5 10; Arrest and Bail 8 9- juvenile commitment - custody 
pending appeal - right to bail 

The statute perniitting the district court to enter a teniporary 
custody order affecting a juvenile who is appealing a conlmitment order 
of the court is not unconstitutional on the ground that  the statute 
deprives the juvenile of the right to bail. G.S. 7A-289; U. S. Constitu- 
tion, XIV Amendment. 

APPEAL by juvenile Peggy Ann Martin from Ho~ton, Dis- 
t r i c t  Judge ,  23 March 1970 Session, ALAMANCE District Court. 

This proceeding was instituted and processed pursuant to 
the provisions of Article 23 of Chapter 7A of the General Stat- 
utes. As provided by G.S. 7-4-281 a petition was filed on 14 
January 1970 alleging, among other things, that Peggy Ann 
Martin (Peggy) is less than sixteen years of age and in need of 
the care, protection, or discipline of the State; that she had 
not been in school since 30 October 1969 due to her suspension 
on that date for an indefinite period; that her behavior was a 
problem from the time of her enrdment  in school in Septem- 
ber 1969 until her suspension; that she is an undisciplined child 
beyond the control of her parents and school authorities. 

On 9 March 1970, Peggy was adjudged an indigent and an 
attorney was appointed for her. On 23 March 1970, a hearing was 
conducted with Peggy, her attorney, and others present. The 
evidence introduced by the State was in the person of the princi- 
pal of Eastern High School whose testimony is summarized as 
follows: On four different occasions Peggy had been brought 
to his office by various teachers for causing trouble in the class- 
rooms and for being disrespectful. Prior to her indefinite sus- 
pension on 30 October 1969, she was suspended for a brief period 
of time but was later readmitted after a conference with her 
mother. Thereafter an altercation occurred between Peggy and 
another pupil during the course of which a teacher was struck 
by Peggy. I t  was after this altercation that Peggy was suspended 
indefinitely. 

Evidence presented by Peggy is summarized thusly: Mrs. 
Estelle Harper testified that she was the teacher that was 
struck by Peggy; that she knew she was not struck deliberately 
and that Peggy was simply attempting to reach her adversary 
a t  the time; that Peggy had always been respectful toward her. 
Peggy's pastor testified that she regularly attended services 
a t  his church and he had never received any report of any mis- 
behavior on her part. 
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Following the hearing, the court found as a fact that Peggy 
was unruly in school, that she failed to obey school officials, 
that she was suspended from school twice during the 1969-1970 
school year for disobedience, that she engaged in an altercation 
and fight with another fifteen year old student, and that she 
is a delinquent child in need of the supervision, protection and 
custody of the State. The court ordered that Peggy be committed 
to the Department of Juvenile Corrections for placement in an 
appropriate school for girls with recommendation that upon her 
entry into custody of said department that she be given a com- 
plete mental evaluation; that the commitment shall be for an 
indefinite period of time not to exceed Peggy's eighteenth birth- 
day. 

Peggy gave notice of appeal to this court and the District 
Court upon a finding that Peggy's best interests would be 
served by her custody being placed with the Department of 
Juvenile Corrections pending disposition of the case on appeal, 
entered an order accordingly. 

Attorney General Robert M o w a n  by Assistant At torney 
General R. S .  Weathers for  the State. 

Donne11 S .  Kelly for  juvenile appellant. 

BRITT, Judge. 

Appellant contends that the District Court committed preju- 
dicial and reversible error (1) in making "a finding of truancy 
where there is no evidence in the record to indicate that the 
truancy was willful or intentional," and (2) committing Peggy 
to the Department of Juvenile Corrections without privilege 
of bond pending disposition of her case on appeal. 

)[I, 21 (1) The record does not disclose that the court made a 
finding of truancy but the court did find, in effect, that Peggy 
was beyond the disciplinary control of her parents or custodian 
and was, therefore, a delinquent child in need of the supervision, 
protection and custody of the State. This was sufficient to bring 
Peggy's case within the definition of an "undisciplined child" 
as defined by G.S. 7A-278(5). We hold that the evidence was 
sufficient to support this finding and the finding supported the 
judgment which was fully authorized by G.S. 7A-286. 

[3] (2) As to appellant's second contention, G.S. 7A-289 pro- 
vides for an appeal to the Court of Appeals in juvenile proceed- 
ings but states : 
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"Pending disposition of an  appeal, the court (District 
Court) may enter such temporary order affecting the cus- 
tody or placement of the child as the court finds to be in 
the best interest of the child or in the best interest of the 
state." 

Appellant contends that  the court's action violated her con- 
stitutional rights and that  "insofar as G.S. 78-289 purports to  
permit a juvenile court to deny bail pending disposition of the 
case on appeal, i t  is in conflict with the Fourteenth Amendment 
to the Constitution of the United States and therefore void." 

We hold that  the action of the District Judge was fully 
authorized by the statute, that  Peggy's constitutional rights 
were not violated and that  G.S. 78-289 is not unconstitutional. 
See State v. Bradsher, 189 N.C. 401, 404, 127 S.E. 349  (1925). 

The judgment of the District Court is 

Affirmed. 

Judges CAMPBELL and VAUGHN concur. 

KAREN MARIE MOTYKA, MINOR; FRANCES WANDA MOTYKA, 
MINOR; ANN ALLEN, MINOR; AND RICHARD ALLEN, MINOR; BY 
THEIR NEXT FRIEND, LEATA ALLEN BARNES v. J. H. NAPPIER, 
INDIVIDUALLY AND AS EXECUTOR OF THE WILL OF RALPH ALLEN, 
DECEASED 

No. 7010SC563 

(Filed 21 October 1970) 

1. Appeal and Error § 6- judgments appealable -denial of a motion for 
summary judgment 

The Court of Appeals dis~nisses a s  fragmentary an appeal from a 
denial of a motion for  summary judgment. Rule of Practice in the 
Court of Appeals No. 4. 

2. Rules of Civil Procedure 8 56- summary judgment -nature and effect 

Unlike the demurrer, a motion for  summary judgment allows the 
court to consider matter outside of the complaint for the purpose of 
ascertaining whether a genuine issue of fact  does exist; but the 
denial of defendant's motion for  summary judgment has the same 
effect a s  the overruling of a demurrer, in that  the movant has suffered 
no great harm as the trial continues. 
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3. Rules of Civil Procedure 9 56- deniaI of motion for  summary judgment 
- appeal 

Ordinarily, the denial of a motion for  summary judgment does 
not affect a substantial right so t h a t  a n  appeal may be taken. 

DEFENDANT appeals from order of Bailey, Judge, of the Su- 
perior Court, 19 June 1970 Session of WAKE Superior Court. 

Plaintiffs, being minors, filed a complaint through their 
next friend against the defendant, individually, and in his ca- 
pacity as Executor of the Estate of Ralph Allen, deceased. Plain- 
tiffs allege that the defendant failed to exercise due care and 
reasonable diligence in the sale of certain lands belonging to 
the estate in that he sold them hurriedly and for less than true 
value and thus violated his fiduciary duties. Defendant filed a 
demurrer to the complaint on the grounds that it did not state 
facts sufficient to constitute a cause of action. This was over- 
ruled on 31 October 1969. Defendant then filed an answer deny- 
ing the material allegations of the complaint and further alleg- 
ing that plaintiffs were barred from bringing this action because 
of an election in an earlier action to set aside the sale now com- 
plained of. The new Rules of Civil Procedure having gone into 
effect on 1 January, 1970, plaintiffs moved for summary judg- 
ment as to the allegations in defendant's answer concerning 
the election of remedies, and a t  the same time, defendant moved 
for summary judgment against the plaintiffs. Defendant's mo- 
tion was made under Rule 12(c) of the new Rules of Civil Pro- 
cedure and pursuant to said Rule 12 (c) was treated under Rule 
56. Plaintiffs' motion was granted on 19 June 1970, and de- 
fendant's motion was denied on the same date. From the over- 
ruling of his demurrer, the granting of plaintiffs' motion for 
summary judgment as to the allegations concerning the election 
of remedies, and the denial of defendant's motion for summary 
judgment, defendant appeals to this Court. 

Liles and Mewiman by John W. Liles, IT.; and Harris, Poe, 
Cheshire & Leager by Samuel R. Leager for plaintiffs appellees. 

T. Yates Dobson, Jr., for defendant appellant. 

CAMPBELL, Judge. 

[I] We are of the opinion that this represents a fragmentary 
appeal which is improper and therefore must be dimissed. 

Rule 4 of the Rules of Practice in the Court of Appeals pro- 
vides : 
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"The Court of Appeals Will Not Entertain an Appeal: 

(a) From an order overruling a demurrer except when 
the demurrer is interposed as a matter of right for mis- 
joinder of parties and causes of action. The movant may 
enter an exception to the order overruling the demurrer and 
present the question thus raised to this Court on the final 
appeal; provided that when the demurrant conceives that 
the order overruling his demurrer will prejudicially affect 
a substantial right to which he is entitled unless the ruling 
of the court is reviewed on appeal prior to the trial of the 
cause on its merits, he may petition this Court for a writ 
of certiorari within thirty days from the date of the entry 
of the order overruling the demurrer." 

While this rule has not been amended so as to correlate 
with the new Rules of Civil Procedure, we think i t  is clear that 
the denial of a motion by a defendant for summary judgment has 
the same affect as the overruling of a demurrer, and thus falls 
within the purview of Rule 4(a).  

121 Summary judgment is a new procedure in North Carolina, 
and while i t  may encompass more than a, demurrer, i t  often arises 
in the same manner and has the same effect as the former prac- 
tice with the demurrer. A demurrer was a proper method of 
testing the legal sufficiency of the complaint, but it was con- 
fined only to the complaint itself. A motion for summary judg- 
ment aIIows the Court to consider matter outside of the corn- 
plaint for the purpose of ascertaining whether a genuine issue 
of fact does exist. This recognizes the fact that a genuine issue 
of fact may not exist, even though one may appear in the com- 
plaint which is well pleaded. But a denial of a motion by a de- 
fendant for summary judgment has the same effect as the over- 
ruling of a demurrer, in that the movant has suffered no great 
harm as the trial continues, and the movant is allowed to pre- 
serve his exception to the denial of the motion for considera- 
tion on appeal from the final judgment. The rule also provides 
if a substantial right has been prejudicially affected, then a 
petition to this Court for a writ of certiorari may be used. In 
the instant case we do not think a substantial right has been 
prejudicially affected by the denial of the defendant's motion for 
summary judgment. 

G.S. 1-277 provides : 

"Appeal from superior court judge.-(a) An appeal may 
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be taken from every judicial order or determination of a 
judge of a superior court, upon or involving a matter of 
law or legal inference, whether made in or out of term, 
which a f f ec t s  a substantial r ight  claimed in any action or  
proceeding; or which in effect determines the action, and 
prevents a judgment from which an appeal might be taken; 
or discontinues the action, or grants or refuses a new trial." 
(Emphasis added.) 

[3] Ordinarily, the denial of a motion for summary judgment 
does not affect a substantial right so that an appeal may be 
taken. The moving party is free to preserve his exception for 
consideration on appeal from the final judgment, and in case 
a substantial right is thought to be affected to the prejudice 
of the movant, then a petition for a writ of certiorari is avail- 
able. To allow an appeal from a denial of a motion for summary 
judgment would open the flood gate of fragmentary appeals and 
cause a delay in administering justice. 

For the reasons stated, the appeal is 

Dismissed. 

Judges BRITT and VAUGHN concur. 

SUEANNE M. JERNIGAN (UNMARRIED) V. MAXINE CORE LEE AND 
HUSBAND, LEON LEE;  WILLIAM CORE (UNMARRIED) ; LAURA P. 
ELMORE AND HUSBAND, P. W. ELMORE; ET ALS 

No. 7011SC505 

(Filed 21 October 1970) 

1. Wills 9 36- creation of determinable fee 
A devise to a named person and his heirs in fee, with an added 

provision that  if the named person "shall die without issue or heirs 
by him begotten" then the land shall pass in fee to another, is held 
to give the named person a determinable fee. 

2. Wills 9 43- construction of devise - "issue or heirs by him begotten" 
The words "issue or heirs by him begotten" in a devise is construed 

to mean "children" rather than heirs generally. 

3. Wills 9 43- "heirs of her body living a t  her death" 
The words "heirs of her body living a t  her death" is construed to 

mean "children." 
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4. Wills 8 43- constrnction of "heirs" and "next of kin" 
In a devise to a named person "and his heirs, if any, otherwise 

to his next of kin, who may be living a t  his death," the word "heirs" 
is construed to mean "children" and the words "next of kin" are 
construed to mean heirs generally. 

5. WillIs 8 53- devise of tenancy in comr~on 
A devise to a named person and his children creates a potential 

tenancy in common. 

6. Wills § 53- devise to tenants in common -division of land 
Where no basis for a division of the land is stated in the will, 

as  between tenants in common i t  is presumed that  the parties will 
share equally. 

7. Wills 9s 43, 73; Estoppel 8 1- construction of will -devise to "heirs" 
and "next of kin" - estoppel by deed 

Plaintiff seeks the construction of a will which devised a contingent 
interest in a tract of land to her father and his "heirs, if any, otherwise 
to his next of kin, who may be living at his death." Plaintiff, who 
was born in 1927, is the only child and heir of her father. In  1939 the 
father conveyed his one-half contingent interest in the tract of land 
to another person. The property vested in 1968. Held:  The plaintiff 
is entitled to a one-half undivided interest in the tract in question, but 
she is estopped to deny the validity of her father's conveyance in 1939. 

8. WilIs 8 33- Rule in Shelley's Case 
The Rule in Shelley's Case is inapplicable when the word "heirs" 

is not used in its technical sense. 

9. Wills 9 33- Rule in Wild's Case 
The Rule in Wild's Case is inapplicable when the named devisee 

and his heirs do not take an estate directly from the testator. 

APPEAL by plaintiff from Copeland, J., a t  the April 1970 
Civil Session, JOHNSTON Superior Court. 

In her complaint filed 12 June 1969 plaintiff alleged that 
this is an action for declaratory judgment relief instituted pur- 
suant to the provisions of the Declaratory Judgment Act as 
set forth in G.S. 1-253 et seq. for the purpose of construing 
Item 2 and Item 4 of the Last Will and Testament of Leacy 
Jernigan Stewart, deceased, (Leacy) dated 11 March 1920 and 
of determining a question in actual controversy between the par- 
ties as to their respective rights in a tract of land described in 
the complaint. Plaintiff alleged that she was the rightful owner 
of the land. In their answers defendants admitted, or did not 
deny, the principal facts alleged by plaintiff but denied that 
plaintiff had any interest in the land. Defendants also alleged 
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certain facts which they contend vested them with title to the 
property. 

On 24 March 1970 defendants filed motion for summary 
judgment under Rule 56(b) and (c) of the Rules of Civil Pro- 
cedure. The cause came on for hearing on the motion and fol- 
lowing hearing the court made findings of fact from the plead- 
ings which are summarized as follows: 

Leacy died testate, a resident of Johnston County, on or 
about 22 June 1921. At the time of her death she was fee simple 
owner of the tract of land in question and in her Last Will 
and Testament devised the land. Pertinent parts of her Will, 
Items 2 and 4, are as follows: 

"Item 2. I give and devise to my son, 0. D. Stewart, and 
his heirs in fee all that tract of land in Johnston County, 
North Carolina, and in Banner Township, and described 
and defined as follows, to wit: . . . . . 
"Item 4. I further add to paragraph 2 in this Will as  
follows: that if 0. D. Stewart shall die without issue or 
heirs by him begotten, then said tract of land shall pass in 
fee to Meta Stewart, and if she should die without any heir 
of her body living at  her death, then said tract of land 
shall pass to Berry Jernigan and his heirs, if any, other- 
wise to his next of kin, who may be living a t  his death." 

0. D. Stewart (O.D.) died in 1946 without ever having mar- 
ried or without ever having begotten any children. Meta Stewart 
Barefoot (Meta) died intestate in 1968 leaving no husband sur- 
viving and without ever having any children. Berry Jernigan 
(Berry), the father of plaintiff, died in 1944, predeceasing both 
0.D. and Meta. Plaintiff was born in 1927 and is the only child 
and heir of Berry. 

In 1933 Johnston County instituted tax foreclosure pro- 
ceedings for taxes due on the subject property; Berry was made 
a party to the proceedings but plaintiff was not. O.D. purchased 
such interest as was conveyed in the proceedings and a com- 
missioner's quitclaim deed dated December 1938 was executed 
to him. In December 1939 Berry executed a warranty deed to  
O.D. conveying his interest in the subject property. 

The relative rights of Meta and the heirs a t  law of 0.D 
were adjudicated in a special proceeding filed in the office of 
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the Clerk of Superior Court of Johnston County wherein i t  was 
determined that Meta had a life estate in the lands with a re- 
mainder in the heirs a t  law of O.D. Neither Berry nor plaintiff 
was a party to the proceeding. Defendants in this action are, or 
represent, the heirs a t  law of O.D. 

Upon the foregoing findings of fact, the court adjudged 
that defendants were entitled to summary judgment f om which 
plaintiff appealed. 

Britt and Ashley by Wallace Ashley, Jr., for plaintiff ap- 
pellant. 

Levinson and Shaw by Joseph H.  Leuinson for defendants 
appellees. 

BRITT, Judge. 

We hold that the court erred in granting defendants' motion 
for summary judgment. 

[I-41 It is conceded by defendants that Item 2 and Item 4 of 
Leacy's Will must be read together contextually. Considering 
the two items together, the effect is to give O.D. a determinable 
fee rather than a fee simple. Perrett v. Bird, 152 N.C. 220, 67 
S.E. 587 (1910). The event which would cause, and in fact did 
cause, O.D.'s estate to determine was his death without "issue 
or heirs by him begotten." Reading this phrase we conclude 
that Leacy meant "children9' rather than heirs generally. Puclcett 
v. Morgan, 158 N.C. 344, 74 S.E. 15 (1912) ; Lockman v. Hobbs, 
98 N.C. 541, 4 S.E. 627 (1887). The same conclusion is reached 
with regard to the estate of Meta. Reading Item 4 as a whole 
it appears that the phrase "heirs of her body living at her death" 
meant "~hildren. '~ I-dampton v. Griggs, 184 N.C. 13, 113 S.E. 
501 (1922). Upon the death of Meta without children her estate 
was determined. The ultimate devise was to "Berry Jernigan 
and his heirs, if any, otherwise to his next of kin, who may be 
living a t  his death." Reading the word "heirs" and the words 
"next of kin" in the same sentence it is apparent that "heirs" 
should be read to mean "children" and "next of kin" should be 
read as heirs generally. Hudson v. Hudson, 208 N.C. 338, 180 
S.E. 597 (1935) ; Puckett v. Morgan, supra; G.S. 41-6; Smith 
v. Brisson, 90 N.C. 284 (1884). 

15-71 When the phrase "Berry Jernigan and his heirs" is read 
"Berry Jernigan and his children" it is clear that a potential 
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tenancy in common was created by the will of Leacy. It is not 
necessary here to determine when the tenancy in common arose, 
because the plaintiff, having been born in 1927, was in existence 
during all of the time that is relevant to the calling of the roll. 
Upon the termination of Meta's estate, if Berry had been alive 
and had had a child and had made no conveyance of his interest, 
Berry and that child would have been tenants in common in the 
land devised. Since no basis for a division of the land was stated 
in the will, as between tenants in common i t  is presumed that 
the parties will share equally. Loring v. Palmer, 118 U.S. 321, 
6 S. Ct. 1073, 30 L. Ed. 211 (1885). Upon the facts set forth 
in the pleadings, we think plaintiff now owns one-half of the 
land in her own right under the will. Whitesides v. Cooper, 115 
N.C. 570, 20 S.E. 295 (1893). The one-half that her father con- 
tingently owned a t  the time of his conveyance in 1939 would 
have passed to plaintiff by descent (see G.S. 41-2) if the con- 
veyance had not been made; however, as to her father's half 
plaintiff is estopped to deny the validity of his deed. Hardy v. 
Mayo, 224 N.C. 558, 31 S.E. 2d 748 (1944) ; 3 Strong, N. C. In- 
dex 2d, Estoppel, see. 1, p. 578. Upon the facts pleaded, we think 
plaintiff is entitled to a one-half undivided interest in the land 
in question. 

[8, 91 It might be noted that neither the Rule in Shelley's Case 
nor the Rule in Wild's Case applies to alter the effect of the 
phrase "Berry Jernigan and his heirs." The former does not 
apply because i t  is clear that "heirs" is not used in its technical 
sense, and this usage is necessary for the application of the rule, 
Welch v. Gibson, 193 N.C. 684, 138 S.E. 25 (1927) ; Nichols v, 
Gladden, 117 N.C. 497, 23 S.E. 459 (1895) ; 4A Thompson on 
Real Property, Future Interests, see. 2010, p. 576. The Rule in 
Wild's Case does not apply because "Berry Jernigan and his 
heirs" did not take an estate directly and immediately from 
Leacy. Cole v. Thornton, 180 N.C. 90, 104 S.E. 74 (1920), 4A 
Thompson on Real Property, Future Interests, see. 2008, p. 564. 

For the reasons stated the judgment of the Superior Court i s  

Reversed. 

Judges CAMPBELL and VAUGHN concur. 



N.C.App.1 FALL SESSION 1970 587 

Glen Forest Corp. v. Bensch 

GLEN FOREST CORPORATION V. MICHAEL B. BENSCH AND WIFE, 
ELEANOR M. BENSCH 

No. 7010SC447 

(Filed 21 October 1970) 

1. Rules of Civil Procedure $ 50- motion for directed verdict - judgment 
n.0.v. 

Litigant's motion for directed verdict nuxc pro tune, which was 
made after the jury had returned its verdict in the case, came too late 
to preserve its right to move for judgment notwithstanding the ver- 
dict; therefore, litigant's purported motion for judgment n.0.v. was 
properly denied. G.S. 1A-1, Rule 50. 

2. Rules of Civil Procedure 5 59- order granting a new trial - necessity 
for statement of grounds 

The trial court was not required to specify the grounds for its 
order allowing litigant's motion to set aside the verdict and grant a 
new trial, since the order was not entered on the trial court's own 
initiative. G.S. 1A-1, Rule 59 (d). 

3. Rules of Civil Procedure 8 59- motion for new trial --discretion of 
court - review on appeal 

A motion to set aside the verdict and for a new trial is addressed 
to the sound discretion of the trial judge, whose ruling is not review- 
able on appeal in the absence of abuse of discretion. 

APPEAL by petitioner and respondents from Bailey, J., 17 
April 1970 Civil Session, Superior Court of WAKE County. 

This is a proceeding under Chapter 38, General Statutes 
of North Carolina, to determine a boundary line, instituted by 
petitioner on 17 June 1968. To the judgment of the Clerk of 
Superior Court entered 9 July 1970, petitioner excepted and 
appealed to  the Superior Court. The matter was tried in Superior 
Court by a jury, and the jury returned a verdict establishing 
as  the boundary line the line contended for by respondents. After 
the  coming in of the verdict, petitioner moved the court in 
writing under Rule 50 that  i t  be permitted nzcnc pro tune to 
move for a directed verdict as of the close of all the evidence, 
stating the grounds for the motion. The court allowed the peti- 
tioner to move nunc pro tune for a directed verdict a t  the close 
of all the evidence but denied the motion for a directed verdict. 
Petitioner then filed i ts  motion for a judgment n,on obstante vere- 
dicto under Rule 50 (b),  stating the grounds therefor. This mo- 
tion was denied. Petitioner then moved in writing, under Rule 
59 (a )  (5) and (7) ,  that  the court set aside the verdict and grant 
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a new trial, stating the grounds for the motion. This motion 
was allowed. Respondents appeal from the order setting aside 
the verdict and granting a new trial. Petitioner appeals from 
the order denying its motion for directed verdict and the order 
denying its motion for judgment notwithstanding the verdict. 

Basil  L. Sherril l  f o r  petitioner. 

A l l en  Langs ton  for respondents.  

MORRIS, Judge. 

111 To sustain petitioner's position on this appeal would in 
effect work an amendment to G.S. 1A-1, Rule 50. That rule pro- 
vides for a motion for a directed verdict a t  the close of plaintiff's 
evidence or a t  the close of all the evidence. I t  does not give a 
litigant the option of waiting until after the verdict is in to make 
the motion for a directed verdict to attempt to preserve his right 
to move for judgment notwithstanding the verdict. The language 
of G.S. 1A-1, Rule 50, is almost identical to the language of Rule 
50, Federal Rules of Civil Procedure. The Federal Courts have 
often interpreted the language used in that portion of the rule 
with which we are now concerned. That well-recognized inter- 
pretation is that the making of an appropriate motion for a 
directed verdict is an absolute prerequisite for the motion for 
judgment notwithstanding the verdict. 5 Moore's Federal Prac- 
tice, 5 58.08, p. 2357, (and cases there cited). In Starl ing v. Gulf 
Life Co., 382 F. 2d 701 (CA 5th, 1967)' appellant joined her 
motion for new trial with a motion for judgment notwithstand- 
ing the verdict. The Court noted that the latter motion was a 
nullity, because appellant had failed to move for a directed ver- 
dict and said "Since there was no motion for judgment n.0.v. in 
a legal sense, this court is without power to grant one and there- 
fore must confine its consideration to the motion for new trial." 

Petitioner candidly acknowledges this when it states i t  
does not seriously contend that i t  was entitled to a directed 
verdict but wanted to preserve and protect the right to move for 
judgment notwithstanding the verdict. Making the motion 
n u n c  pro t u n e  does not effectively cure the defect. Petitioner's 
motion for directed verdict came too late and was of no effect. 
Without i t  petitioner had no standing to move for judgment 
notwithstanding the verdict, and the purported motion was 
properly denied. 
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[2] Respondents appeal from the entry of order setting aside 
the verdict and granting a new trial. This motion by petitioner 
was made under G.S. 1A-I, Rule 59 (a)  (5) and (7). Respondents 
argue that the order granting the motion to set aside the verdict 
and grant a new trial cannot be effective because the court failed 
to specify the grounds for allowing the motion. G.S. 1A-1, Rule 
59 (d) provides : "Not later than 10 days after entry of judgment 
the court of its own initiative, on notice to the parties and 
hearing, may order a new trial for any reason for which i t  
might have granted a new trial on motion of a party, and in the 
order shall specify the grounds therefor." The order from which 
respondent attempts to appeal was not, however, one entered 
of the court's own initiative. It was entered as the of 
motion of a party, and we find nothing requiring the court to 
specify the grounds therefor. 

[3] I t  has long been the rule in this State that a motion to 
set aside the verdict and for a new trial is "addressed to the 
sound discretion of the trial judge, whose ruling, in the absence 
of abuse of discretion, is not reviewable on appeal." P~uit t  v. 
Ray,  230 N.C. 322, 52 S.E. 2d 876 (1949). Rule 59 of the Federal 
Rules of Civil Procedure is comparable to G.S. 1A-1, Rule 59. 
We find no distinction in application sf tine principle. ''In line 
with the English common law, a timely motion for new trial is 
addressed to the sound judicial discretion of the trial court." 
6A Moore's Federal Practice, $ 59.05 (5),  p. 3756. Respondent 
does not argue that there has been an abuse of discretion nor 
is an abuse shown by the record. 

Petitioner's appeal-affirmed. 

Respondents' appeal-affirmed. 

Chief Judge MALLARD and Judge GRAHAM concur. 
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STATE O F  NORTH CAROLINA: EX REL, UTILITIES COMMISSION 
AND OFFICE COMMUNICATIONS COMPANY, APPELLEES, V. SERV- 
ICES UNLIMITED, INC., AND TARHEEL ASSOCIATION O F  
RADIOTELEPHONE SYSTEMS, INC., APPELLANTS 

No. 7010UC427 

(Filed 21 October 1970) 

1. Utilities Commission 5 9- review of Commission's order - timely 
appeal -jurisdiction of appellate court 

Court of Appeals was without jurisdiction to  review a n  original 
order of the Utilities Coninlission where no appeal had been taken from 
the order and the time for  giving notice and perfecting appeal had 
expired. G.S. 62-90. 

2. Utilities Commission 8 1- discretionary authority of Commission- 
change of orders 

The statutory authority of the Utilities Commission t o  rescind, 
alter or amend any order o r  decision made by it, upon proper notice 
to parties and a f te r  opportunity fo r  hearing, is obviously discretionary. 
G.S. 62-80. 

3. Utilities Commission 8 1- appellate review of original order - discre- 
tion of Commission 

The Utilities Commission did not abuse i ts  discretion i n  denying 
appellants' motion to review a n  original order of the Commission, 
where the motion was filed almost three months af ter  the  time for  
filing exceptions and giving notice of appeal had expired. 

APPEAL by protestants from order of North Carolina Utili- 
ties Commission, dated 20 January 1970. 

On 20 August 1968, Office Communications Company filed 
application with the Utilities Commission seeking a certificate 
of public convenience and necessity to provide radio paging 
service in connection with its telephone answering service in 
Winston-Salem and Forsyth County. Services Unlimited, Inc., 
and Tarheel Association of Radiotelephone Systems, Inc., inter- 
vened as protestants. 

Hearings on the application were concluded on 8 May 1969 
and on 28 July 1969 the Commission issued its order, finding 
and concluding that  the type of service contemplated by the 
applicant, when used solely as an  extension of and incident to 
its non-utility answering service, is exempt from the Commis- 
sion's jurisdiction. 

No party filed exceptions to any portion of the Commis- 
sion's order and no notice of appeal was given. On 24 November 
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1969, almost four months after the Commission's order issued, 
protestants filled a motion and petition "for hearing and amend- 
ment of order." On 20 January 19'80 the Commission denied 
the motion and protestants appealed. 

Edward B. Hipp for North Carolina Utilities Commission. 

Boyce, Mitchell, Burns & Smith b y  F. Kent Burns for plain- 
tiff appellee 0 f fice Conzmunications Company. 

Allen, Steed and Pullen b y  Thomas W. Steed, Jr., for de- 
fendant appellant Tarheel Association of Radiotelephone Sys- 
tems, Inc. 

Reynolds and Farmer b y  Ted R. Reynolds for applieant 
appellant Services Unlimited, Inc. 

GRAHAM, Judge. 

Appellants set forth in their brief the following as the 
question to be decided on appeal: 

"Did the North Carolina Utilities Commission err in hold- 
ing that radio paging service as sought by the applicant- 
appellee is not subject to the regulation of the Utilities 
Commission and exempt from its jurisdiction?'" 

[I] A consideration of appellants' question would involve a 
review of the Commission's original order of 28 July 1969. No 
appeal was taken from that order and time for giving notice 
and perfecting appeal has expired. G.S. 62-90. We are, therefore, 
without jurisdiction to review the original order, and the only 
question properly before us is whether the Commission erred in 
denying appellants' motion "for hearing and amendment of or- 
der." 

[2] G.S. 62-80 provides that the Commission may at any time, 
upon proper notice to parties and after opportunity for hear- 
ing, rescind, alter or amend any order or decision made by it. 
This authority is obviously discretionary. An application for 
rehearing "is addressed to and rests in the discretion of the 
administrative agency. . . ." 2 Am. Jur. 2d, Administrative 
Law, 5 537, p. 348. "[Aln appeal does not lie from the denial 
of a petition to rehear." Utilities Comm. v. R.R., 224 N.C. 762, 
32 S.E. 2d 346. 

[3] Appellants contend, however, that the Commission abused 
its discretion in denying their motion and refusing to amend its 
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original order. This contention is based on allegations in the 
motion that  G.S. 62-119 through 62-124, which became effective 
subsequent to the hearings on the application, require a different 
result than that  reached by the Commission on the question of 
i ts  jurisdiction to regulate the type of service which the appli- 
cant seeks to offer. However, the effective date of these statutes 
was 11 June 1969, more than six weeks before the Commission 
rendered its original order. If appellants' argument with re- 
spect to the effect and applicability of these statutes is correct, 
their remedy was to appeal from the original order. They failed 
to do so, and consequently they may not now present, through 
an attempt to appeal from the denial of their motion to reopen 
the matter, the exact question which could have been presented 
by a timely appeal from the original order. "A court, having 
power to grant a rehearing, may entertain a petition for re- 
hearing, filed after the time for appeal from its original order 
has expired, but in considering whether or not to grant the 
rehearing, such consideration will not enlarge the time for ap- 
peal from the original order. . . ." Utilities Comm. v. R.R., 
supya. 

Appellants' motion was filed almast three months after 
time for  filing exceptions and giving notice sf appeal had ex- 
pired. We are of the opinion that no abuse of discretion by the 
Commission has been shown, and the order denying appellants' 
motion must, therefore, be affirmed. 

Affirmed. 

Judges BROCK and MORRIS concur. 

S T A T E  OF N O R T H  C A R O L I N A  v. W I L L I A M  FLOYD H I C K M A N  

No. 7010SC668 

(Filed 31 October 1970) 

Constitutional Law § 32- right to  counsel - f i rs t  offense of drunken 
driving 

A defendant charged with his f i r s t  offense of drunken driving 
is  not entitled to  the appointment of counsel; therefore, the  trial 
court is  not required to go into the question of defendant's indigency. 
G.S. 7A-451, G.S. 20-179. 
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APPEAL by defendant from Bailey, J., March 1970 Regular 
Criminal Session, Superior Court of WAKE County. 

Defendant was convicted in  District Court under three 
separate warrants charging him with driving a motor vehicle on 
the public streets or highways of the State of North Carolina 
while under the influence of some intoxicating beverage. Each 
charge was for a f irst  offense. He appealed to Superior Court, 
entered a plea of guilty to each charge, and judgment was en- 
tered in each case. In  case No. 59609, he was sentenced to six 
months. In  case No. 61001, he was sentenced to six months to 
run a t  the expiration of the sentence in case No. ,59609. In  ease 
No. 1013, he was sentenced to six months to run concurrently 
with the sentence imposed in ease No. 61001. From entry of the 
judgments, defendant appealed, and, upon a determination of 
indigency, counsel was assigned to prosecute his appeal in forma 
pauperis. Record on appeal was not docketed within the time 
allowed by our rules and we allowed defendant's petition for a 
writ  of certiorari. 

At torney General Morgan by Assistant At torney General 
Melvin for the State. 

William T. MeCzciston for  defendant appellant. 

MORRIS, Judge. 

When the defendant entered his plea of guilty to each 
charge, the court questioned him extensively as to the voluntari- 
ness of his plea, as to  whether he understood the charges against 
him, whether he understood that  he had the right to plead not 
guilty and be tried by a jury, whether he had any witnesses he 
wished to have appear and testify, whether any promise or 
threat had been made by anyone to influence him to plead guilty, 
whether he had made any statement to the police, whether he 
had any questions he wished to ask of the court. The court fully 
explained the possible sentences and defendant said he fully un- 
derstood. He contends on appeal that  the court erred in failing 
to  inquire as to defendant's indigency and in failing to appoint 
counsel if the inquiry resulted in a finding of indigency. 

Defendant relies on State v. Morris, 275 N.C. 50, 165 S.E. 
2d 245 (1969). We do not agree that  this case requires the ap- 
pointment of counsel in the ease now before us. State v. Morris 
heId that  a defendant who is charged with a serious offense has 
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a constitutional right to the assistance of counsel during his 
trial in the superior court and that G.S. 15-4.1, insofar as i t  
purported to leave to the discretion of the trial judge the appoint- 
ment of counsel for indigent defendants charged with serious 
offenses was unconstitutional. A serious offense was defined as 
"one for which the authorized punishment exceeds six months' 
imprisonment and a $500 fine." This definition was codified by 
the 1969 Legislature by G.S. 7A-451. 

"Scope of entitlement.-(a) An indigent person is entitled 
to services of counsel in the following actions and proceed- 
ings : 

(1) Any felony case, and any misdemeanor case for which 
the authorized punnishment exceeds six months imprison- 
ment or a five hundred dollars ($500.00) fine; . . . 9 ,  

The 1969 Legislature also amended G.S. 20-179, the statute 
under which the defendant in State v. Morris, supra, was sen- 
tenced, to provide that "Every person who is convicted of vio- 
lating 5 20-138, relating to habitual users of narcotic drugs or 
driving while under the influence of intoxicating liquor or nar- 
cotic drugs, shall, for the first offense, be punished by a fine 
of not less than one hundred dollars ($100.00) nor more than 
five hundred dollars ($500.00), or imprisonment for not less 
than thirty (30) days, nor more than six months, or by both 
such fine and imprisonment, in the discretion of the court." 
Each offense with which defendant was charged occurred after 
the effective date of the amendment. 

Clearly none of the charges to which defendant entered 
a guilty plea was within the category of serious offenses as 
defined in State v. Morris, supra. Defendant was, therefore, not 
entitled to appointment of counseI, and an inquiry as to defend- 
ant's indigency was not required. 

In the trial in the Superior Court we find 

No error. 

Judges BROCK and GRAHAM concur. 
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STATE OF NORTH CAROLINA v. ROY LEE COVINGTON 

No. 7020SC547 

(Filed 21 October 1970) 

Homicide 8 28- instructions - correlation between plea of self-defense and 
defendant's violent reputation 

In a honiicide prosecution wherein the defendant contended that  
he was acting in the defense of his sister when he shot the deceased 
and offered evidence that the deceased had a reputation as  a violent 
and dangerous man in the community, the failure of the trial court 
in its instructions to make a correlation between the violent reputation 
of the deceased and the plea of self-defense was reversible error. 

Judge VAUGHN concurs in result. 

APPEAL by defendant from Thornburg, Special Superior 
Court Judge ,  4 May 1970 Session of UNION Superior Court. 

Defendant was tried under a bill of indictment charging 
him with the murder of Preston Colston on 30 September 1969. 
The State elected not to try the defendant for a capital offense, 
but instead for second-degree murder or a lesser offense. The 
jury returned a verdict of guilty of manslaughter. 

The factual situation as revealed by the evidence shows 
that on the night of the shooting, the defendant was a sixteen- 
year-old boy living with his mother about four miles east of 
Monroe. A fourteen-year-old sister, Maxine, also lived there, 
as well as other members of the family. The deceased, a grown 
man, weighing over 200 pounds and over six feet tall entered 
the house, apparently uninvited, with a boy companion. The de- 
ceased began "messing" with Maxine, and she told him to keep 
his hands off her. The deceased and Maxine then had words, 
and he accused Maxine of cursing him, which Maxine denied to  
her mother. The deceased then commenced slapping Maxine and 
grabbed her around the neck and drug her down the hall choking 
her. The mother attempted to separate them hut without success. 
The deceased stated that he was "going to beat her [Maxine's] 
. . . brains out." The defendant told the deceased to stop beat- 
ing and choking Maxine and to leave the house. The mother also 
requested the deceased to leave the house. The deceased paid no 
attention to these requests but continued choking Maxine. The 
defendant then went into his room, procured a shotgun, and shot 
the deceased in the back, just below the left shoulder blade, pro- 
ducing death. 
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There was testimony that the deceased was a strong man 
who would fight and that he had a reputation as a violent and 
dangerous man in the community. 

Attorney General Robert Morgan by  S ta f f  At torney Donald 
M. Jacobs for  the  State. 

Thomas  and Harrington by  Larry  E. Harrington for de- 
f endant appellant. 

CAMPBELL, Judge. 

There are several assignments of error, and, since a new 
trial must be granted, we follow the rule to omit discussion 
of those matters not likely to recur on another hearing. 

The defendant presented evidence tending to show that he 
acted in self-defense of his sister, an immediate member of his 
family. 

The defendant assigns as error that the trial judge did not 
adequately instruct the jury on the circumstances they could 
consider in determining the reasonableness of the quantum of 
force used by the defendant to repel the assault on his sister. 
A careful examination of the charge reveals that in only one 
instance was the evidence that the deceased was a violent and 
dangerous man mentioned. This was done in the summation of 
the evidence on behalf of the defendant. There was, however, 
no correlation between the testimony of the violent and danger- 
ous character of the deceased and the plea of killing in defense 
of the defendant's sister. Failure to make this correlation is re- 
versible error. 

In Sta te  v. Riddle, 228 N.C. 251, 45 S.E. 2d 366 (1947), 
there was mention of the fact that the deceased was a man of 
violent and dangerous character in connection with the plea of 
self-defense, but the Supreme Court held the correlation was 
not sufficient. In  that case it is stated: 

"We think, however, that while the jury, in its process 
of thinking, might have made the correct application of the 
principle underlying the evidence, this did not relieve the 
court from more directly and clearly instructing them and 
explaining to them the bearing the reputation of the de- 
ceased as a violent man might have on defendants' reason- 
able apprehension of death or great bodily harm through 
the attack to which their evidence pointed." 
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In the instant case no correlation a t  all was made between 
the reputation of the deceased as a violent and dangerous person 
and the plea of self-defense. 

For this inadvertent error in an able charge, there must 
be a new trial. It is so ordered. 

New trial. 

Judge BRITT concurs. 

Judge VAUGHN concurring in result. 

STATE OF NORTH CAROLINA v. SAFFO JACOBS 

No. 701696530 

(Filed 21 October 1970) 

Indictment and Warrant $3 PO, 14- naming of defendant in warrant- 
motion to quash 

Where defendant's name did not appear in the complaint and 
warrant for  arrest, but did appear in the caption thereof, defendant's 
motion to quash the warrant was properly denied. 

APPEAL by the State from May, S.J., 7 July 1970 Regular 
Criminal Session, ROBESON Superior Court. 

The defendant was charged in a warrant with the unlawful 
possession of whiskey. Upon arraignment, but prior to pleading, 
the defendant moved to quash the warrant. The warrant is as  
follows : 

The State of North Carolina 
v. 

Saffo Jacobs 
Age ?, Race I, Sex M 
Address Rt. # Fairmont, N. 

In The General Court of 
Justice-District 
Court Division 

COMPLAINT FOR ARREST- 
POSSESSION OF NONTAXPAID 
LIQUOR 
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The undersigned, R. C. Oliver being duly sworn, com- 
plains and says that a t  and in the county named above and 
on or about the 23 day of April, 1970, the defendant named 
above did unlawfully and wilfully have in his possession 
alcoholic beverages in the amount of 160 gallons, upon 
which the taxes imposed by the laws of the Congress of the 
United States and by the laws of the State of North Caro- 
lina had not been paid. 

The offense charged here was committed against the 
peace and dignity of the State and in violation of G.S. 18-48. 

R. C. OLIVER 
Complainant 
D. S. Robeson 

Sworn to and subscribed before me this 
23 day of April 1970. 
CURTIS MCGIRT 
Magistrate 

WARRANT FOR ARREST 

To any officer with power to execute an arrest warrant 
for the offense described above: 

I t  appearing from the accusations recited in the above 
complaint, which is made a part of this warrant, that a 
criminal offense has been committed, you are commanded 
forthwith to arrest the defendant named above and bring 
him before District Court a t  Fairmont May 11, 1970-9:30 
a.m. to be dealt with according to law. 

This the 23 day of April, 1970. 
CURTIS MCGIRT 
Magistrate 

From the allowance of defendant's motion to quash the 
warrant, the State appealed. 

At torney  General Robert Morgan b y  S ta f f  At torney Donald 
M. Jacobs for  the State.  

Johnson, Hedgpeth, Biggs and Campbell by  John Wishar t  
Campbell for defendant appellee. 
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VAUGHN, Judge. 

The sole question presented on this appeal is properly stated 
by the appellant as follows: 

"Whether the trial court erred when it allowed defend- 
ant's motion to quash the warrant on the grounds that the 
name of the defendant did not appear in the complaint for 
arrest or in the warrant for arrest, but appeared only in 
the caption or title?" 

We hold that appellant's question should be answered in the 
affirmative. The complaint and the warrant are on a single 
page. The complaint refers to the title of the action. The war- 
rant refers to the complaint. The complaint is, by reference, 
incorporated into the warrant. "When the title, the complaint 
and the warrant are considered together as parts of the same 
instrument and proceeding, they point out the defendant with 
due certainty as the person committing the offenses alleged. 
S. v. Poythress, 174 N.C. 809, 93 S.E. 919." State v. Sawyer, 233 
N.C. 76, 62 S.E. 2d 515. 

Reversed. 

Judges CAMPBELL and BRITT concur. 

WALTER G. GREEN v. WILLIAM R. BEST 

No. 7015SC597 

(Filed 21 October 1970) 

Rules of Civil Procedure § 12; Appeal and Error 8 6- orders appealable - 
denial of motion to dismiss complaint 

The Court of Appeals will not entertain an appeal from an order 
denying defendant's motion to dismiss plaintiff's complaint for failure 
of the complaint to state a cause of action upon which relief can be 
granted; the defendant's remedy is to petition for writ of certiorari. 
G.S. 1A-1, Rule 12 (b) (6)  ; Court of Appeals Rule No. 4 (a). 

APPEAL by defendant from Braswell, J., May 1970 Session, 
ALAMANCE Superior Court. 

This is an action for slander commenced bv issuance of 
summons and filing of complaint on 11 July 1969: An amended 
complaint was filed and on-8 April 1970, dkfendant filed a mo- 
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tion to dismiss the action. From an order denying his motion 
to dismiss, defendant attempts to appeal to this court. 

Wilkinson wzd Voslizcrgh b y  John A. Wilkinson for plaintiff 
appellee. 

Latham, Pickard and Ennis b y  James F. Latham for de- 
fendant appellant. 

BRITT, Judge. 

Plaintiff contends that because of Rule 4 ( a )  of the Rules of 
Practice in the Court of Appeals, an appeal by defendant from 
the order denying his motion to dismiss plaintiff's action for 
that the complaint fails to state a claim upon which relief can 
be granted is not proper. We agree with the contention. 

Although defendant does not state in his motion to dismiss 
the rule of Civil Procedure under which he moves, presumably 
i t  is Rule 12 ( 7 3 )  (6) .  In the recent case of Sutton v. Duke, et als, 
277 N.C. 94, 176 S.E. 2d 161 (filed 28 August 1970), opinion 
by Sharp, Justice, we find : 

"A motion to dismiss 'for failure to state a claim upon 
which relief can be granted' is the modern equivalent of a 
demurrer. (citations) **"** Accordingly, we treat the de- 
murrer in this case as a motion to dismiss under our Rule 
12(b)  (6) and consider whether plaintiff has stated in his 
complaint 'a claim upon which relief can be granted'." 

I n  like manner we feel that  until Rule 4 of the Rules of 
Practice in the Court of Appeals is rewritten to conform with 
the Rules of Civil Procedure, we should treat a motion to dis- 
miss under Rule 12(b)  (6) as  a demurrer and not entertain 
an appeal from an  order denying the motion, subject to the right 
of the movant to petition for certiorari as  envisioned by said 
Rule 4. 

For the reasons stated, the appeal is dismissed. 

Appeal dismissed. 

Judges CAMPBELL and VAUGHN concur. 
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ERIC ANTHONY HODGE v. GLENN I. HODGE AND IDA M. HODGE 

No. 7010DC512 

(Filed 21 October 1970) 

Courts fj 11.1- transfer of action from superior court t o  district court- 
requisite of transfer 

Where a n  action was instituted in  the superior court prior t o  
the establishment of the district court in the county and where no order 
was ever entered transferring the action from the superior court t o  
the district court, the district court judge was without jurisdiction 
to enter a n  order in  the action. G.S. 76-258; G.S. 7A-259. 

APPEAL by defendant Glenn I. Hodge from Pres ton ,  Dis tr ic t  
C o u ~ t  Judge ,  31 March 1970 Session of WAKE County District 
Court. 

On 25 October 1968 the plaintiff recovered judgment 
against Glenn I. Hodge for $3,184.00 plus interest and cost, in 
the Superior Court of Wake County. Execution was returned 
unsatisfied. Thereafter the Clerk of Superior Court of Wake 
County, upon application of plaintiff, issued an  order requiring 
both defendants to appear before a referee and answer concern- 
ing property which the defendants might have. On 11 February 
1970 plaintiff filed a motion for the appointment of a receiver 
for  defendant. The motion was filed in the office of the Clerk 
of Superior Court of Wake County, the caption containing the 
recital "IN THE GENERAL COURT OF JUSTICE SUPERIOR COURT 
DIVISION." On 8 April 1970 District Court Judge Edwin S. 
Preston signed a n  order which, among other things, appointed a 
receiver for the defendant. From the order of Judge Preston, 
defendant appealed. 

Yarborozcgh, B l a n c h a ~ d ,  T u c k e r  and  Denson  by  A l e x a n d e r  
B. Denson  f o r  p la in t i f f  appellee. 

W i l l i a m  T. McCuis ton  f o r  d e f e n d a n t  appellant.  

VAUGHN, Judge. 

Defendant brings forward several assignments of error 
and arguments in  support thereof. We need discuss only one. 

This action was instituted in the superior court prior to the 
establishment of district courts in Wake County. Although G.S. 
78-259 provides that, upon establishment of a district court in a 
district, any superior court judge authorized to hear motions, 
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may on his own motion transfer cases pending in the superior 
court to the district court, no such transfer has been made in 
this case. Neither plaintiff nor defendant has moved to trans- 
fer  under the provisions of 7A-258. Absent an order transfer- 
ring this cause from the superior court division, the district 
court judge was without authority to hear the motion for the 
appointment of a receiver. The order appealed from is hereby 
vacated and the cause is remanded to the Superior Court of 
Wake County. 

Vacated and remanded. 

Judges CAMPBELL and BRITT concur. 

STATE OF NORTH CAROLINA v. MARY MAcKAY EDWARDS 

No. 7010SC430 

(Filed 21 October 1970) 

Automobiles 5s 120, 129- drunken driving prosecution - erroneous defini- 
tion of under the influence 

In a drunken driving prosecution, the trial court's instruction 
that  a person is under the influence of intoxicants if he has consumed 
a sufficient amount to make him think or act differently than he 
otherwise would have done, regardless of the amount that  he consumed, 
and that  one is under the influence if his mind and muscles do not 
normally coordinate or if he is abnormal in any degree, held reversible 
error. 

APPEAL by defendant from Bailey, J., 16 March 1970 Ses- 
sion, WAKE Superior Court. 

Defendant was tried upon a warrant in District Court and 
found guilty of operating a motor vehicle upon a public highway 
on 9 December 1969 while under the influence of intoxicating 
liquor in violation of G.S. 20-138. She appealed to the Superior 
Court where she was tried de novo upon the warrant. From a 
jury verdict of guilty and judgment of confinement entered 
thereon, defendant appealed to this Court. 

Attorney General Morgan by  Assistant At torney General 
Costen, for  the State. 

Hubert H. Senter for  defendant.  



N.C.App.1 FALL SESSION 1970 603 

State v. Edwards 

BROCK, Judge. 

Defendant assigns as error the portion of the instructions 
to the jury which defines the term "under the influence." The 
able and learned trial judge properly defined the term for the 
jury, but he then proceeded to define i t  again as follows: 

"A person is under the influence of intoxicants if he 
has consumed a sufficient amount to make him or her 
think or act differently than he otherwise would have done, 
regardless of what the amount was that he consumed. One 
is under the influence if his mind and muscles do not norm- 
ally coordinate, or if he is abnormal in any degree from 
the consumption of intoxicants." 

The foregoing instruction was error and we are not a t  
liberty to speculate that the jury accepted and applied the cor- 
rect definition. 

New trial. 

Judges MORRIS and GRAHAM concur. 
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RAYMOND CLOTT v. GREYHOUND LINES, INC. 

No. 7010DC495 

(Filed 18 November 1970) 

1. Carriers .§ 16- baggage in control of bus passenger-nonliability 
of carrier 

A bus passenger has the right to carry his baggage on the bus 
with him and under his control; if he does so, the baggage is in the 
custody of the passenger and the carrier has no responsibility with 
respect thereto. . 

2. Bailment 8 3- burden of proving bailment 
Plaintiff has the burden of proving the contract of bailment sued 

on, whether express or implied. 

3. Baiiment .§ 1- delivery and acceptance of possession 
To create a bailment, there must be a delivery to and acceptance 

of possession of the article by the bailee. 

4. Bailment 5 3- gratuitous bailment - liability of bailee - gross neg- 
ligence 

Where the bailnient is gratuitous, the bailee is liable only for 
gross negligence. 

5. Bailment § 3; Carriers .§ 16- loss of bus passenger's baggage - action 
against carrier - burden of proof 

In order for plaintiff bus passenger to make out a prima facie 
case for the recovery from defendant bus conlpany for the loss of a 
leather bag on the theory of bailment, plaintiff would have to show 
that  the bag was delivered, actually or constructively, to defendant 
in good condition, that defendant accepted it, actually or construc- 
tively, that thereafter the defendant had either actual or constructive 
possession and control of it, and that defendant failed to return i t  to 
plaintiff or returned i t  in a damaged condition. 

6. Bailment 5 3; Carriers 5 16- lass of bus passenger's baggage-in- 
sufficiency of evidence of bailment and negligence 

In this action by plaintiff bus passenger to recover from defend- 
ant  bus company on the theory of bailment for the loss of a leather 
bag and its contents which remained on the bus after plaintiff was 
left behind when defendant's bus made a stop, plaintiff's evidence was 
insufficient to show that  the bag and its contents, which plaintiff 
had been carrying witn him on the bus, were ever in the exclusive 
possession and custody of defendant or that defendant was negligent 
in any manner, and defendant's motion for a directed verdict was 
properly allowed. 

7. Appeal and Error § 45- abandonment of assignment of error 

Assignment of error not brought forward and argued in appel- 
lant's brief is deemed abandoned. 
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APPEAL by plaintiff from Ransdell, District Judge, 31 March 
1970 Session, WAKE County District Court. 

Plaintiff, a merchant seaman residing in Florida and New 
York, instituted this action to recover from Greyhound Lines, 
Inc., damages for the loss or theft of his leather grip and its 
contents while the grip was allegedly in defendant's custody. 
Plaintiff alleges that on 1 December 1966 he bought a ticket 
from defendant for his transportation from Bushnell, Florida, 
to New York, New York, via Jacksonville, Florida. He was not 
able to check his baggage at Jacksonville because of lack of time. 
When the bus reached Columbia, South Carolina, plaintiff left 
the bus for breakfast, understanding that he would have 30 
minutes because of necessary repairs, he having slept through 
the regular waiting time when all other passengers disem- 
barked. However, a very few minutes later the bus left with- 
out him. He advised the dispatcher that he had been left and 
that his hat and Ieather grip containing a large sum of cash 
and other valuable items were on the bus. The dispatcher wired 
the Raleigh station and instructed the "Greyhound officials 
there" to have the Ieather grip and hat removed from the bus 
and kept for plaintiff. Plaintiff further alleges that "upon 
the arrival of the bus in Raleigh, the driver, A. H. Howell, re- 
moved the hat and leather grip from the bus, then and there 
assuming custody and control of said items including the con- 
tents of the leather grip, and delivered them in good condition 
to the Greyhound Transportation Supervisor in the Raleigh bus 
station for safekeeping." 

Plaintiff further alleges that upon his arrival in Raleigh 
later the same day, he demanded that defendant deliver to him 
the hat and leather grip; that the hat was delivered to him 
but defendant refused and neglected to deliver to him the leather 
grip until May of 1967 a t  which time it was located in Chamblee, 
Georgia, and returned to plaintiff in a damaged condition and 
minus its contents. 

Defendant answered denying all the material allegations 
of the complaint and setting up as a bar to recovery plaintiff's 
contributory negligence and national baggage tariff A-500D. 

At the close of plaintiff's evidence, defendant moved for 
a directed verdict under Rule 50. The motion was allowed and 
plaintiff appealed. 
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Boyce,  Mitchell ,  B u r n s  & Smith b y  Rober t  E. Smith f o r  
p la int i f f  appellant.  

Teague ,  Johnson,  Pa t t e r son ,  Di l they  & Clay  b y  I .  E d w a r d  
J o h n s o n  f o r  d e f e n d a n t  appellee. 

MORRIS, Judge. 

Plaintiff's evidence, in addition to his own testimony, con- 
sisted of the adverse examinations of three employees of de- 
fendant: A. H. Howell, driver of the bus; Roy Wells, Super- 
intendent of the Raleigh Division of Greyhound; and Walter J. 
Rackley, a part-time dispatcher relief for Greyhound who was 
on duty on the date in question. Plaintiff testified that he 
bought a ticket in Bushnell, Florida, with the final destina- 
tion to be New York, New York, via Greyhound bus. He changed 
busses in Jacksonville, Florida, and carried the grip with him 
on the bus when he boarded in Jacksonville. He testified that 
he was not allowed to check the bag a t  that time because his 
bus was scheduled to depart in five minutes, and all baggage 
had to be checked at least 20 minutes before the scheduled 
departure time. 

The bag had in it an envelope containing $2,209 in cash; 
a Leica camera; Rolex watch; Hamilton watch; three bottles 
of perfume-Arpege, Alma and Joy; two electric razors; and 
his seaman's papers. Plaintiff testified that he got on the last 
seat "on top in the scenic cruiser, and i t  had a receding wall 
about this wide here between the seat and the motor wall, 
and I got on my knees and dropped the bag behind there; all 
the way." When the bus arrived in Columbia, South Carolina, 
an announcement of a stopover was made, but plaintiff paid no 
attention because he was "half asleep." The other passengers 
got off for breakfast. Plaintiff testified that later another 
announcement was made that the bus would be delayed for 
about 20 minutes and if anyone wanted coffee to go get it. 
Plaintiff got off the bus and went in to get coffee and dough- 
nuts, and while he was walking out with the doughnuts, he 
saw the bus pulling out. He was the only passenger who had 
left the bus a t  the second announcement. Plaintiff then went 
to the dispatcher and "I told him that the bag was there and 
my hat and I had my personal things in that, and some cash 
in the bag also. I described the bag to him. . . . I told him 
where the bag was located on the bus." Plaintiff further testi- 
fied that when he arrived in Raleigh later the same day, he 
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went to the dispatcher, whose name he thought was Rackley, 
and asked for his bag. The dispatcher gave him his hat but 
said, as to the bag, "My God, I gave it away. He said, I must 
have made a mistake." Plaintiff continued his trip to New 
York and in May 1967 received a letter from Greyhound ad- 
vising that they had located the bag in Chamblee, Georgia. 
When the bag was returned to plaintiff, "the lock was gone 
off and the small lock there was jimmied, which it still is, 
and the entire lining was torn out of the bag, which is still 
there. I cemented it back, but i t  was all torn out. I t  had been 
ransacked." 

Mr. Howell, the driver, testified that when he arrived 
in Raleigh he was notified that a passenger had been left in 
Columbia and was asked to get his baggage and bring it to the 
dispatcher's office. "Close as I can recall on that, i t  was a 
small-well, one of these small bags and he told me it was a t  
the back of the bus on the rack. I went out there while they 
were servicing the bus and got it off and brought it to him. I 
gave the bag directly to Mr. Rackley. I did not notice anything 
unusual about the bag when P took i t  off of the bus. He told me 
that i t  was on the rack. Now he didn't say right rear. He said 
in the back. Now if I remember correct,ly i t  was on the right 
rear. Mr. Rackley did not tell me anything about the contents 
of the bag. I did not examine the bag or open i t  to see if i t  
was the bag in question; that's not my job. I did not notice 
whether or not the bag was locked. I don't recall whether the 
bag had a leather grip on it, or double leather grips." 

Mr. Wells, the Superintendent, testified that he was not 
in Raleigh that day but recalled that Mr. Rackley later told 
him he had received a message from Columbia concerning lost 
baggage containing valuables; that he contacted the driver 
immediately upon the arrival of the bus in Raleigh and asked 
him to remove the bag from the bus and that the driver did 
deliver the bag to Mr. Rackley, and it was placed in the dis- 
patcher's office. Mr. Rackley had also told this witness that 
he was unable to locate the bag when plaintiff arrived. The dis- 
patcher's office is small with one exit door opening to the out- 
side of the terminal onto the loading platform. 

Mr. Rackley testified that he remembered receiving a 
message from Columbia. "To the best of my knowledge, the 
message said that there was a bag and a hat behind the rear 
seat of a scenic cruiser type bus which is the very rear seat 
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on the bus. As to whether or not the message stated that there 
were any valuables in the bag, I don't recollect it making any 
statement as to any contents of the bag. I t  was just a bag and 
a hat." Mr. Rackley further testified as follows: 

"If I remember correctly, I went to the bus with the 
driver, but there was a lot of these cases that comes up 
and if I remember on this particular ease I did. I went 
to the back of the bus with the driver. At the time I got 
to the back of the bus I did not find the bag behind the 
seat. We found a hat and no bag, there was a bag that was 
not behind it but there was a bag in the back of the bus 
and there was a passenger back there and we asked him 
about this bag and he said it was his bag, so then we took 
the hat and took it back into the dispatcher's office. As 
to whether neither I nor the driver took a bag off the 
bus, to the best of my knowledge I don't remember taking 
a bag because this passenger that was on the bus claimed 
that the only bag there was his. As to whether I examined 
the bag that this particular passenger had or remember 
looking a t  it, i t  was just a bag but we didn't examine it 
when the passenger said i t  was his we didn't do anything 
with it. If I remember correctly the bag that I refer to was 
in the back of the bus on the seat. I am not sure that is 
the correct place it was a t  but there was no bag behind the 
seat as I can remember." 

When plaintiff arrived, Mr. Rackley delivered his hat and told 
him about the bag and offered to teletype the dispatcher in 
Richmond. Bus company personnel other than the dispatchers 
and drivers go in and out of the dispatcher's office. 

[I] A bus passenger has the right to carry his baggage on 
the bus with him and under his control. If he does so, the bag- 
gage is in the custody of the passenger, and the carrier has no 
responsibility with respect thereto. Neece v. Greyhound Lines, 
246 N.C. 547, 99 S.E. 2d 756 (1957). Plaintiff concedes that if 
he is entitled to recover, it must be under a bailment theory. 
Plaintiff also concedes that if a bailment exists, it is a gratuitous 
bailment. When plaintiff boarded the bus a t  Jacksonville, Flor- 
ida, he carried his bag on? board with him. No duty on the 
part of defendant arose until defendant became the bailee of 
plaintiff, if, in fact, a bailment arose. 

[2, 31 Plaintiff had the burden of proof, by competent evi- 
dence, to show a contract of bailment, whether express or im- 
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plied. Trosler v. Bevill, 215 N.C. 640, 3  S.E. 2d 8 (1939) .  To 
create a bailment, there must be a delivery to and acceptance 
of possession of the article by the bai'lee. F~eeman  v. Sewice 
Co., 226 N.C. 736, 40 S.E. 2d 365 (1946) .  "There must be such 
a full transfer, actual or  constructive, of the property to the 
bailee as to exclude the possession of the owner and all other 
persons and give the bailee for  the time being t'le sole custody 
and control thereof." Wells v. West, 212 N.C. 656, 194 S.E. 
313 (1937) .  

[4] Where the bailmelit is gratuitous, the baiIee is liable only 
for gross negligence. Stanton v.  BeT7, 9  N.C. 145 (1822) ; Kind- 
l e y  v. Railroacl, 151 N.C. 207, 65 S.E. $97 (1909) .  Our Supreme 
Court has defined gross negligence as "something less than 
willful and wanton conduct." Smith v. Stepp, 257 N.C. 422, 125 
S.E. 261 903 (1962) .  

[5] Plaintiff contends that his evidence is sufficient to make 
out a prima facie case of negligence sufficient to have been 
submitted to the jury. In this case, in order to make out a prima 
facie case, plaintiff would have to show that the bag was deliv- 
ered, actually or eonstructively, to defendant in good condition; 
t'nat defendant accepted it, actually or constructively; that 
thereafter the defendant had either actual or constructive pos- 
session and control of i t ;  and that defendant failed to return 
i t  to plaintiff or returned it in a damaged condition. See Kind- 
ley v. Railroad, supra; Insurance Co. v. ,Voters, 240 N.C. 183, 
81 S.E. 2d 416 (1954) ; Mills, Inc. v. Terminal, Inc., 273 N.C. 
519, 160 S.E. 2d 735 (1968) .  

The plaintiff's evidence, taken in the light moat favorable 
to him, tends to show that he was left at  Columbia, that his 
bag remained on the bus; that the dispatcher at  Columbia was 
advised of the situation and that the bag contained valuables; 
that the dispatcher in Columbia teletyped the dispatcher in Ra- 
leigh describing the bag, advising that it contained valuables, 
describing i t  and its location in the bus, and directing that i t  
be removed from. the bus when the bus arrived in Raleigh; 
that the Raleigh dispatcher received the message; that when 
the bus arrived in RaIeigh the dispatcher and the driver boarded 
the bus and 'emoved a bag and a hat from the bus; that the 
bag removed was not found where plaintiff had said he left 
i t ;  that the bag removed was taken to the dispatcher's office 
and put on the shelf; that when plaintiff arrived in Raleigh 
later the same day he was given his hat but the bag was not 



610 IN THE COURT OF APPEALS 

Clott v. Greyhound Lines 

there; that he was told by the dispatcher that a mistake had 
been made and the bag given to someone else; that the dis- 
patcher's office was small with one exit door opening to the 
outside of the terminal onto the loading platform; that bus 
company personnel other than drivers and the dispatcher go in 
and out of the dispatcher's office. 

[6] When plaintiff was left in Columbia, there is no evidence 
that the bag and its contents were thereafter in the exclusive 
possession and custody of defendant nor is there any evidence 
of negligence on the part of defendant. If we assume that the 
bailment arose at the time a bag was taken from the bus in 
Raleigh, there is no evidence as to the condition of the bag 
a t  that time. Indeed, there is no evidence that the bag removed 
was plaintiff's bag. If It was, the evidence is uncontradicted 
that the bag was not found in the place where plaintiff testi- 
fied he left it. If a bailment relationship arose, defendant had 
the duty of exercising only a slight degree of care and diligence. 
"Slight care has been defined as an omission of the care which 
even the most inattentive and thoughtless of men take of their 
own concerns." Lee, North Carolina Law of Personal Property, 
supra. In our opinion, plaintiff has shown absolutely no evi- 
dence of negligence on the part of defendant. 

One of the bases stated for defendant's motion for a directed 
verdict was that plaintiff had failed to offer sufficient evidence 
of defendant's negligence for the case to be submitted to the 
jury. We agree. The motion should have been allowed. 

Plaintiff's assignment of error No. 2 is directed to the 
court's rulings on the admissibility of certain evidence offered 
by the plaintiff. However, this assignment of error is not 
brought forward and argued in plaintiff's brief and we, there- 
fore, deem it abandoned. Rule 28, Rules of Practice in the Court 
of Appeals sf North Carolina. 

Assignment of error No. 3 is directed to the court's allow- 
ing defendant to cross examine plaintiff with respect to the 
applicability of certain tariffs and limitations of liability which 
defendant had plead in its answer but which had been stricken 
on motion of plaintiff. In view of the result reached in this 
opinion, we do not deem it necessary or appropriate to discuss 
this assignment of error. 

Affirmed. 

Judges BROCK and GRAHAM concur. 
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1. Rules of Civil Procedure fj 50- motion for  directed verdict -par ty 
having burden of proof 

Ordinarily, i t  is not perniissible to direct a verdict in  favor of a 
litigant having the burden of proof. 

2. Rules of Civil Procedure 50- facts judicially admitted - duty of 
judge and jury 

When facts a re  judicially admitted and a r e  no longer a subject 
of inquiry, i t  is the duty of the judge to answer the issue; the jury 
has  no duty in  such case. 

3. Negligence §§ 13, 26- plea of contributory negligence- burden of 
proof 

A defendant's plea of contributory negligence raises a n  affirma- 
tive defense, and the burden of proof upon t h a t  issue is always upon 
the defendant. 

4. Negligence 30; Rules of Civil Procedure 50- directed verdict in  
negligence cases - consideration of evidence 

I n  determining whether the trial court may properly direct a ver- 
dict i n  favor of the plaintiff on the issue of negligence, the applicable 
test is  one of looking a t  all of the evidence, and if no other reasonable 
conclusion is  possible then a directed verdict would be proper even 
though such verdict be in favor of the lit igant having the burden of 
proof. 

5. AutomobiIes 70, 91- automobile accident case-directed verdict 
in  favor of plaintiff 

I n  plaintiff's action to recover fo r  personal injuries sustained i n  
a n  automobile accident involving his car  and the two cars driven by 
the defendant and the defendant's brother, the t r ia l  court properly 
granted plaintiff's motion for a directed verdict in  his favor on the 
issue of the defendant's negligence, notwithstanding plaintiff's failure 
to  show which car, if any, struck his car,  where the defendant's neg- 
ligence was effectively established by defendant's own evidence t h a t  
consisted of (1) his testimony tha t  he had entered a guilty plea to  
reckless driving in connection with the accident and (2) a portion of 
the  plaintiff's complaint alleging tha t  the defendant had lost control of 
his car  and had crashed into the rear  left side of the plaintiff's car. 

6. Evidence 23- admission of opponent's pleadings 
A par ty  offering into evidence, without limitation, portions of his 

opponent's pleadings is  bound thereby. 
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7. Rules of Civil Procedure 3 50- directed verdict in negligence case 
Where the defendant in an automobile accident case established 

the facts of his own negligence, the trial court properly entered a 
directed verdict in favor of the plaintiff. G.S. 1A-1, Rule 50(a). 

Judge HEDRICK dissents. 

APPEAL by defendant from Mart in  ( H a r r y  C.), Superior 
Court Judge,  4 May 1970 Session BURKE County Superior Court. 

This was an action for personal injuries sustained by 
plaintiff in an automobile wreck which occurred on U. S. 64 
and 70 in Burke County a few miles east of Morganton. 

At the close of all of the evidence, the motion of the plain- 
tiff for a directed verdict on the issue of negligence of the de- 
fendant Rabon Burleson was allowed. The trial court submitted 
an issue of contributory negligence and an issue of damages 
to the jury, both of which were answered in favor of the plain- 
tiff, and judgment was signed in favor of the plaintiff. 

From this judgment the defendant appealed. 

The facts are set forth in the opinion. 

Mitchell & Teele by  W. Harold Mitchell f o r  plaint i f f  ap- 
pellee. 

S i m p s o n  & M a r t i n  by  D a n  R. S i m p s o n  f o r  defendant  ap- 
pellant. 

CAMPBELL, Judge. 

This appeal presents one question, and that is whether the 
trial court committed error in directing a verdict on the issue 
of negligence in favor of the plaintiff. 

[I, 21 The burden of proof on the negligence issue rested 
upon the plaintiff. Ordinarily, it is not permissible to direct a 
verdict in favor of a litigant on whom rests the burden of proof. 
When facts are judicially admitted and are no longer a subject 
of inquiry, then i t  is not only permissible, but i t  is the duty of 
the judge to answer the issue. The function of the jury is to 
ascertain the facts. They have no duty when the facts are ad- 
mitted. Chisholm v. Hall, 255 N.C. 374, 121 S.E. 2d 726 (1961). 

In the case of Flintall v. Insurance Go., 259 N.C. 666, 131 
S.E. 2d 312 (1963), the court held that a peremptory instruc- 
tion should have been given in favor of a litigant on whom 
rested the burden of proof. While the court used the term 
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peremptory instruction, it probably would have been preferable 
to have used the term directed verdict as the factual issue had 
been determined and thus the intervention of the jury was un- 
necessary. 

131 In ordinary negligence cases where the defendant pleads 
contributory negligence, this raises an affirmative defense and 
the burden of proof upon that issue is always upon the defend- 
ant. Nevertheless, the court has customarily adopted a rule of 
entering a judgment of nonsuit against the plaintiff when the 
plaintiff's own evidence establishes contributory negligence. 
This is tantamount to directing a verdict in favor of the party 
with the burden of proof. 

[4] In the case of Blake v. Mallard, 262 N.C. 62, 136 S.E. 2d 
214 (1964), the Court stated : 

". . . However, the court will nonsuit a plaintiff-pedes- 
trian on the ground of contributory negligence when all 
the evidence so clearly establishes his failure to yield 
the right of way as one of the proximate causes of his in- 
juries that no other reasonable conclusion is possible. . . . 9 ,  

The test thus applied is one of looking a t  all of the evidence 
and if "no other reasonable conclusion is possible" then a directed 
verdict would be proper even though such directed verdict is 
in favor of the litigant upon whom rests the burden of proof. 

This necessitates a study of the evidence adduced in the 
instant case. 

151 The plaintiff offered only one witness who testified to the 
automobile wreck itself. This witness, Carolyn Lingle (Can- 
non), was 17 years old on the night of 29 October 1967. She 
and Janice Buchanan were working in a grill on that niglit. 
She and Janice closed the grill between midnight and 1 :00 a.m. 
Janice Ieft with the defendant Rabon Burleson, whom she has 
since married, and Carolyn left with Rabon's brother, Tony 
Burleson. Tony was driving a 1962 black Chevrolet and Rabon 
was driving a 1964 red Chevrolet Impala. Carolyn and Tony 
left the grill first and were proceeding in a westerly direction 
towards Morganton on Highway 64-70. Tony was driving about 
55 m.p.h., and on a straight stretch of the highway which was 
some six-tenths of a mile in length. Rabon passed and got in 
front of Tony. The two cars proceeded on down the highway 
about four or five car lengths apart. They went around a curve 
and then got on another straight stretch of road. Both drivers 
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accelerated their respective automobiles and attained a speed 
of somewhere between 80 and 100 m.p.h. Tony began to over- 
take Rabon, and pulled into the left lane to pass. At this time 
the two vehicles overtook a Mustang automobile also proceed- 
ing in a westerly direction and operated by the plaintiff. The 
Mustang was traveling about 55 m.p.h. Rabon pulled out into 
the left lane in front of Tony in order to avoid running into 
the rear of the Mustang. When Rabon did this, Tony applied 
the brakes to his car in order to avoid striking Rabon. When 
the brakes were applied, Tony's automobile skidded, and that 
was the last Carolyn remembered until she regained conscious- 
ness after the wreck. 

The plaintiff sustained serious head injuries as a result 
of the wreck, and he did not remember any of the facts per- 
taining to the wreck itself. 

Joseph Babb, a friend of the plaintiff who was riding 
in the automobile with him, had gone to sleep just prior to the 
wreck and knew nothing about the wreck until he "woke up" 
with the automobile turning over. He was rendered unconscious 
and regained consciousness in the hospital. 

The Chevrolet driven by Tony struck a power pole. Tony 
was killed in the wreck. 

There is nothing in the evidence offered by the plaintiff 
to show what, if any, vehicles struck each other. The evidence 
indicates that both Tony's vehicle and the plaintiff's Mustang 
left the hard surface of the highway and the respective occu- 
pants of both vehicles were injured. 

The motion of the defendant for a directed verdict was 
denied. The defendant Rabon then introduced evidence. 

The defendant's first witness, Ronnie Dula, testified to 
the effect that he was standing on a side road near his home 
talking to five other young men in the vicinity of an automo- 
bile. While thus engaged, he heard a loud noise like automo- 
biles racing, and he looked up a t  the main highway and saw two 
sets of headlights. It looked as if the two automobiles were side 
by side, and then he heard a scraping sound, and both cars 
hit and started leaving the road into the pine trees. He testi- 
fied, "These were the only two cars I saw." He further testi- 
fied that he was not expecting a wreck to happen; that he saw 
the headlights coming down the road just for an instant. He had 
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not paid any attention to the highway before, and if anyone 
else had gone down the road, he had not paid any attention 
to them. He went to the scene and found the Chevrolet driven 
by Tony a complete wreck and also the Mustang driven by the 
plaintiff. He did not see any other automobile and did not see 
the Chevrolet driven by Rabon. 

Gerald Russ, another witness for the defendant, testified 
that he and Ronnie Dula were talking when he heard a sudden 
burst of r.p.m.'s like cars going fast. He then looked in the direc- 
tion the cars were coming and saw two sets of headlights side 
by side and just suddenly they went together and overturned. 
He testified that he did not see more than two cars. He testified 
that the point where he was standing was several hundred 
feet off the highway, and that in order to see the highway 
and the automobiles, he had to look through some pine trees. 
He testified that if any other car went by, he did not see it. 
Re  testified that the two automobiles went together and went 
off the road just an instant after he looked up. He stated, "I 
wasn't paying any attention to the highway before looking up 
and seeing that wreck." 

Tony Nichols testified for the defendant that on this occa- 
sion he was in his front yard sitting beside some bushes on a 
bank smoking. He observed a Mustang pass and then a red 
Chevrolet (Rabon's automobile was a red Chevrolet) passed 
the Mustang, and then he heard another vehicle coming fast, 
and the next thing he knew he heard brakes and saw this last 
vehicle skid into the Mustang, and they went off the road. He 
stated that he did not see the red Chevrolet at  that time. The 
wreck itself occurred after all the vehicles had passed where he 
was. He then went to the scene of the accident and saw Ronnie 
DuIa there and "I asked him what happened." He further testi- 
fied, "All I was doing was watching the two cars go off the 
road. I was not watching the red Chevrolet so I don't know 
whether i t  had gone out of sight by that time or not." 

The defendant, Rabon Burleson testified in his own be- 
half. He testified, "When I passed the Mustang, Tony Eurle- 
son was behind me. He was about three or four car lengths 
behind me probably. After I passed the Mustang, I got back 
in my lane and went on down the road." He testified that he 
did not know anything about the accident until sometime later. 
He further testified that he entered a plea of guilty to reckless 
driving arising out of this accident. 



616 IN THE COURT O F  APPEALS [9 

Smith v. Burleson 

The defendant then offered in evidence paragraph 11 of 
the plaintiff's complaint, which reads as follows: 

"XI. That on October 29, 1967, a t  approximately 
12:45 A.M., the minor plaintiff was driving a 1966 Ford 
automobile in a western direction on U. S. Highway 64-70 
approximately two miles east of the city limits of Morgan- 
ton, North Carolina; that a t  the time and place herein 
complained of the minor plaintiff was operating said 1966 
Ford automobile in a careful and prudent manner and in 
compliance of all of the motor vehicles laws of the State 
of North Carolina; that as the minor plaintiff approached 
the western end of the straight section of road known as  
'Drum Straight,' the defendant, Rabon Burleson, was driv- 
ing his 1963 Chevrolet automobile a t  a high, reckless, and 
unlawful rate of speed in a western direction; that the 
minor deceased defendant, Tony Burleson, was operating 
the 1962 Chevrolet automobile in a western direction over 
Highway 64-70 a t  a high speed and in a reckless manner 
and as the two vehicles reached the section of U. S. High- 
way 64-70 known as 'Drum Straight,' the automobile being 
operated by Rabon Burleson was in front of the automobile 
being driven by the defendant, Tony Burleson; that as they 
proceeded west on 'Drum Straight,' the defendant, Rabon 
Burleson, increased his speed to a high and reckless rate 
of speed and the defendant, Tony Burleson, drove approxi- 
mately 10 to 12 feet behind Rabon Burleson's automobile 
for a considerable distance; that both automobiles were 
being accelerated a t  a high, rapid and dangerous rate of 
speed and as the Rabon Burleson automobile came up be- 
hind the 1966 l?dIustang automobile being operated by the 
plaintiff in the northern lane of travel on U. S. 64-70 
for automobiles traveling in a westerly direction, and a t  
the same time, the defendant, Tony Burleaon, was attempt- 
ing to pass the Rabon Burleson automobile a t  which time 
the defendant, Rabon Burleson, cut to the left into the lane 
of travel of the Tony Burleson automobile which was in 
the passing lane and thereupon the said Tony Burleson 
and Rabon Burleson automobiles collided and the defend- 
ant, Tony Burleson, lost control of the 1962 Chevrolet auto- 
mobile and said automobile crashed into the left rear of 
the Ford automobile being operated by the minor plain- 
tiff knocking the automobile which the plaintiff was driv- 
ing off of the road and down an embankment, turning said 
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autonlobile over several times, knocking the plaintiff about 
the interior of his automobile and resulting in the seri- 
ous and permanent injuries hereinafter complained of." 

After introducing paragraph 11 of the plaintiff's complaint, 
the  defendant rested his case. 

A t  the close of all of the evidence, the plaintiff took a 
voluntary dismissal without prejudice as against the defendants 
Arnold Bnrleson and the Estate of Tony Burleson. Both plain- 
tiff and defendant, Raboa Burlcson, moved for a directed ver- 
dict. Defendant's motion was denied, and plaintiff's motion was 
granted as against defendant Rabon Eurleson on the issue of 
negligence. 

The trial judge then submitted two issues to the jury, one 
pertaining to the contributory negligence of the plaintiff which 
was answered by the jury in favor of the plaintiff, and the other 
as  to the amount of damages which was answered in favor of 
the plaintiff in the amount of $20,000. 

The evidence introduced by the plaintiff fails to disclose 
what caused the Mustang to leave the highway and turn  over. 
Thus, for failure on the part  of the plaintiff to show the proxi- 
mate cause of injuries sustained by him, the motion of the de- 
fendant for a directed verdict possjbly should have been sus- 
tained a t  tlre close of plaintiff's evidence. Sowem a. Mndey, 
235 N.C. 601, 70 S.E. 2d 670 (9952). This situation is not pre- 
sented to us, however, as the plaintiff is now in a position to  
rely upon all of the evidence introduced a t  the trial, incl~rding the 
evidence introduced on behalf of the defendant. 

[6] The evidence on behalf of the defendant did not in any 
way contradict the plaintiff's evidence, but on the contrary 
tended to explain and fill in the missing links of the plaintiff's 
case. The defendant himself admitted that  he had entered a plea 
of guilty to reckless driving in connection with this automobile 
wreck. He also introduced a part  of the plaintiff's complaint 
set out above. It has long been the rule in North Carolina that  
a party offering into evidence, without limitation, portions of 
his opponent's pleadings is bound thereby. Meece v. Dickson, 
252 N.C. 300,113 S.E. 2d 578 (1960) ; reversed on other grounds, 
Melton v. Crotts, 257 N.C. 121, 125 S.E. 2d 396 (1962). 

[7] When all of the evidence had been introduced, the facts 
were established and the defendant had proved himself negli- 
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gent. There was no factual issue of negligence remaining a s  
a subject of inquiry, and on this issue there was no duty rest- 
ing upon the jury. I n  a situation of this kind, i t  is no longer 
necessary for the jury to intervene, and the trial judge enters the  
answer to  the issue. G.S. 1A-1, Rule 50 ( a )  provides : 

". . . The order granting a motion for a directed verdict 
shall be effective without any assent of the jury." 

We therefore approve the action of the trial court in this 
instance. 

Affirmed. 

Judge BRITT concurs. 

Judge HEDRICK dissents. 

NORTH CAROLINA STATE HIGHWAY COMMISSION v. WALLACE 
M. GAMBLE, SINGLE; JOSEPH G. GAMBLE, JR., AND WIFE, MRS. 
JOSEPH G. GAMBLE, JR.;  WAYNE W. GAMBLE AND WIFE, S U E  
M. GAMBLE; HILDA GAMBLE GROSSE AND HUSBAND, WIL- 
LIAM M. GROSSE; LAURA M. GAMBLE, SINGLE; MARY E. 
GAMBLE, SINGLE; AND CONNIE W. GAMBLE, WIDOW AND DUKE 
POWER COMPANY, ADDITIONAL DEFENDANT 

No. 7026SC450 

(Filed 18 November 1970) 

Boundaries 5 2- conflicting calls in a deed-highway right-of-way - 
courses and distances 

In this highway condenmation proceeding wherein the landowners' 
deed contained an inconsistent description of one of the tracts in that  
i t  provides that the western boundary line runs with the eastern 
nzargin of EL specified highway right-of-way and also describes the 
western boundary line by courses and distances which do not follow 
the highway right-of-way, the trial court correctly determined that  
the highway right-of-way was definitely established and ascertainable 
on the date the property was conveyed to the landowners and con- 
stituted an  artificial monument which controls the conflicting descrip- 
tion by courses and distances. 

APPEAL by plaintiff, North Carolina State Highway Com- 
mission (Highway Commission), and additional defendant, Duke 
Power Company (Duke), from Clarhmn,  Emergency Superior 
Court Judge, 9 March 1970 Civil Session of Superior Court held 
in MECKLENBURG County. 



N.C.App. J FALL SESSION 1970 619 

Highway Comm. v. Gamble 

Highway Commission instituted this action against Wal- 
lace M. Gamble, single; Joseph G. Gamble, Jr., and wife, Mrs. 
Joseph G. Gamble, Jr.; Wayne W. Gamble and wife, Sue M. 
Gamble ; Hilda Gamble Grosse and husband, William M. Grosse ; 
Laura M. Gamble, single; Mary E. Gamble, single; and Con- 
nie W. Gamble, widow (original defendants), to condemn cer- 
tain lands owned by them for highway project No. 8.1640801 in 
Mecklenburg County. In its complaint filed 31 January 1966, 
Highway Commission alleged, among other things, that the 
only persons who may have or who claim to have an interest 
in the property sought to be condemned in this action "insofar 
as the same can, by reasonable diligence, be ascertained" are 
those persons named in Exhibit "A" attached to the complaint. 
Exhibit "A" contained the names of the original defendants 
and also the name of Duke Power Company and the State High- 
way Commission, but Duke was not made a party when the suit 
was originally started. Exhibit "A" also set forth the follow- 
ing "Liens and Encumbrances" : 

"Easement of right of way and easement for flooding to 
Duke Power Co. 
Existing easements of right of way-State Highway Com- 
mission. 
1966 Ad Valorem Taxes-County of Mecklenburg" 

A hearing was held by Judge Ervin a t  the 2 June 1969 
Schedule "A" Civil Session of the Mecklenburg Superior Court, 
pursuant to G.S. 136-108, to determine all issues raised by the 
pleadings other than the issue of damages. The plaintiff and 
the original defendants stipulated, among other things : 

"1, That the date of taking is January 31, 1966. 

2, That on the date of taking the right of way for U. S. 
Highway No. 21 was 150 feet wide, extending 75 feet on 
each side of the center line. 
3. That on March 19, 1962, the date of the deed from 
Duke Power Company to the defendant, and on July 18, 
1963, the date said deed was filed for record, Duke Power 
Company owned the tract of land extending from the west- 
erly boundary line of the Gamble property to the easterly 
right of way line of U. S. Highway No. 21 as then located." 

At  this hearing Judge Ervin found that the description of tract 
no. 2 in the deed under which the defendants held title is in- 
consistent in that it provides that the western boundary line 
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thereof runs with the eastern margin of North Carolina high- 
way right-of-way for U. S. Highway No. 21, and this boundary 
line along the highway is also described by courses and dis- 
tances which do not follow the highway right-of-way as i t  then 
existed or as i t  exists since the commencement of this con- 
demnation action; that the eastern margin of North Carolina 
highway right-of-way for U. S. Highway No. 21 was definitely 
established and ascertainable on 19 March 1962 and as such 
constituted an artificial monument; that Duke owned the prop- 
erty on said date to the eastern margin of said highway right- 
of-way; that as a conflict exists between courses and distances 
and a fixed monument, the call f ~ r  the monument will control. 
Based upon such findings, Judge Ervin entered an order hold- 
ing that the property of the defendants extended to the east- 
ern margin of the right-of-way for U. S. Highway No. 21 as 
i t  existed a t  the date of the taking on 31 January 1966. The 
Highway Commission appealed to the Court of Appeals. In an 
opinion filed 19 November 1969 and appearing in 6 N.C. App. 
568, the order of Judge Ervin was vacated and the cause was 
remanded to the superior court "where the additional party 
or parties necessary to a decision may be made." 

On 3 December 1969 Judge Copeland entered an order mak- 
ing Duke "a party-defendant to this action for the purpose of 
determining the location of the westerly boundary line of a 
tract of land described as Tract I1 in deed dated March 19, 
1962, from Duke Power Company to Connie W. Gamble, e t  al., 
recorded in Deed Book 2437, page 239, Mecklenburg County 
Registry." No objections or exceptions have been made to the 
entry of this order. On 16 December 1969 Duke filed an answer 
to the complaint admitting all of the allegations. 

This cause was heard by Judge Clarkson, pursuant to G.S. 
136-108, to determine all issues raised by the pleadings other 
than the issue of damages. After hearing the evidence and the 
parties, Judge Clarkson entered an order dated 13 March 1970, 
the pertinent parts of which are as follows: 

" (T) hat the deed from Duke Power Company to the original 
defendants, dated March 19, 1962, filed for recording on 
July 18, 1963, and recorded in Book 2437, a t  page 239, in 
the Mecklenburg Public Registry, is inconsistent in its de- 
scription of Tract No. 2 therein in that the said deed pro- 
vides that the boundary line of said tract runs with the 
eastern margin of N. C. Highway right of way for U. S. 
Highway No. 21 and said boundary along the highway is 
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described by courses and distances which do not follow 
the highway right of way as i t  then existed; that  the map 
which was incorporated into the deed by reference shows 
the western propsrty line of the original defendants' tract 
as following the highway right of way line; that  the east- 
ern margin of N. C. Highway right of way for U. S. High- 
way No. 21 was definitely established and ascertainable 
on March 19, 1962, and as such constituted an  artificial 
moiiument; that  Duke Power Company owned the property 
on said date to the eastern margin of said highway right 
of way; that  as a conflict exists between courses and dis- 
tances and a f i x d  monument, the call for the monument 
will control ; and said deed conveyed to the original defend- 
ants the property to the eastern margin of U. S. Highway 
No. 21; and that  the additional defendant, Duke Power 
Company, did s o t  own any part of the land involved in this 
action a t  the time ~f taking and does not now dsim any 
interest therein, except for flood and flowage easements 
not relevant to the boundary question in dispute; 
NOW, THEREFORE, upon the foregoing findings of fact and 
conclusions of law, IT IS HEREBY ORDERED, ADJUDGED AND 
DECREED that  as of January 31, 1966, the date of taking 
in this action, the property of the original defendants, 
Wallace M. Gamble, et al., extended to the eastem margin 
of U. S. Highway No. 21 as i t  existed on March 19, 1962, 
and on the date of taking, and that the original de fedan t s  
are entitled to recover from the plaintiff their damages 
caused by the taking of this additional tract of land, shown 
as the shaded area on t'nat map or plat marked the Original 
Defendants' Exhibit No. 1, introduced herein and stipulated 
by the parties as an accwate and correct representation 
of the disputed area." 
The Highway Commission and Duke appealed to the Court 

of Appeals. 
Attorney General M o w m ,  Depz&j A ttowzey General Whi te ,  

Assistant Attorney General Hudson, and S t a f f  At torney Clzal- 
mers  f o r  the hTorth Ca7qolina State Highway Commission, ap- 
pellant. 

William I. Ward ,  Jr., for additional dejendant Duke Power 
Company, appellant. 

Hai.key, Fangart, C o i m  & Fletcher by  Mawy  E. Faggnrt,  
Jr., for  original defendants,  appellees. 



622 IN THE COURT O F  APPEALS [g 

Highway Comm. v. Gamble 

MALLARD, Chief Judge. 

The plaintiff Highway Commission and the additional de- 
fendant Duke contend that  the trial judge committed error in 
finding as  a fact and concluding as  a matter of law that  the 
property of the original defendants extended to the eastern 
margin of the right-of-way line of U. S. Highway No. 21 as i t  
existed on 19 March 1962 and on the date of the taking. 

The description of the tract which original defendants con- 
tend includes the 21-foot strip of land involved in this contro- 
versy is contained in the deed dated 19 March 1962 from Duke 
to  the original defendants which reads as  follows: 

"BEGINNING at  an iron pin, corner with Tract No. 1 above 
described and corner with other lands of the parties of 
the second par t ;  running thence the following courses and 
distances with elevation 760 feet above mean sea level, 
U. S. G. S. datum: N 33 deg. 38' W 31.5 ft.  to an iron pipe, 
S 75 deg. 20' W 42.7 ft., N 63 deg. 48' W 70.5 ft., N 14 deg. 
48' W 104.1 ft., N 2 deg. 24' W 121.9 ft., N 23 deg. 47' W 
195 ft .  to an  iron pipe, S 86 deg. 05' W 75.8 ft. to an  iron 
pipe in the eastern margin of N. C. Highway right of way 
for  U. S. Highway No. 21; thence the following courses 
and distances with said highway right of way limit: N 23 
deg. 10' E 10 ft., N. 24 deg. 17' E 100.8 ft., N 17 deg. 56' 
E. 157.1 ft., N 16 deg. 35' E 136.1 ft., N 14 deg. 21' E 99.9 
ft., N 12 deg. 12' E 133.6 ft.  to a point in a road; thence 
S 85 deg. 35' E 4.5 ft.  to an iron bolt in a road in the line 
of other lands of the parties of the second par t ;  thence 
S 6 deg. 24' E 1056.7 ft.  to the BEGINNING, containing 3 
acres, more or less, as shown on plat dated March 7, 1962, 
marked Mtn. Island File No. 739-B, which is hereto attached 
and incorporated as a part  of this instrument; and being 
a part  of the land conveyed by F. Lee Torrence and others 
to Catawba Manufacturing and Electric Power Company 
by deed dated July 13, 1928, recorded in Book 717, Page 
273, in the Mecklenburg County Registry." 

The map attached to this deed and which by reference was 
incorporated as a part of the description shows that  the west- 
ern  boundary line of the land conveyed to the original defend- 
ants follows the eastern line of the right-of-way of U. S. High- 
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way No. 21; however, the courses and distances shown on this 
map, as well as in the description contained in the deed, will 
not follow the right-of-way line as stipulated by the plaintiff 
and original defendants herein. The map also shows that the 
eastern highway right-of-way line is 96 feet from the center 
of the highway. 

Duke argues that therefore there is a 21-foot strip of land 
between the western boundary of the land of the original de- 
fendants and the eastern right-of-way line of the highway. 
Duke further contends that it either conveyed this 21-foot strip 
of land to the Highway Commission or dedicated it for a high- 
way right-of-way by the map attached to the original defend- 
ants' deed. Duke offered no evidence, but in its further answer 
says that i t  "believes that it later conveyed to the North Caro- 
lina State Highway Commission a right of way for Interstate 
Highway No. 77 (sic), and it does not  claim any  part o f  the  
land involved in this  action." (Emphasis added.) This allega- 
tion is not clear as to what land Duke "believes" it conveyed 
to the Highway Commission. I t  is clear, however, from its fur- 
ther answer that Duke does not claim any part of the Iand in- 
volved in this action, except a flood and flowage easement 
thereon, and there is no controversy presented on this record 
concerning this easement. 

At the time Duke filed its answer disclaiming any part 
of the land involved in this action (except the flood and flowage 
easement), the plaintiff and the original defendants had al- 
ready stipulated as a matter of record in the case that on the 
date of the taking herein, the right-of-way for U. S. Highway 
No. 21 was 150 feet, extending 75 feet on each side of the 
center line of the highway. The location of U. S. Highway No. 
21 is not in dispute. 

The Highway Commission and Duke contend that the 
court found "that the highway right-of-way was an artificial 
monument controlling (1) the map referred to in defendants' 
deed and (2) the metes and bounds description referring to 
other monuments, in determining the boundary of defendants' 
westerly property line," and in so finding committed error. 

In 2 Strong, N. C. Index 2d, Boundaries, 5 2, it is said: 

"Where the calls are inconsistent, the general rule is that 
calls to natural objects control courses and distances. A 
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call to a wall, or to another's line, if known or established, 
is a call to a monument within the meaning of this rule, 
as is a call do a highway. * * *" (Emphasis added.) 

In  Cz~tts v. Casey, 271 N.C. 165, 155 S.E. 2d 519 (19571, 
i t  is said: "Where there is a conflict between course and dis- 
tance and a fixed monument, the call for the monument will 
control.'' 

In  the case of Brozun v. Hodges, 232 N.C. 537, 61 S.E. 2d 
603 (1950), a highway was held to be of such permanent char- 
acter as to become a monument of boundary. See also Franklin v. 
Faz~lk?zer, 248 N.C. 655, 104 S.E. 2d 841 (1958). 

In 12 Am. Jur. 2d, Boundaries, 5 65, p. 603, the general 
order of preference as between different calls is stated: 

"Where the calls for the location of boundaries to land are 
inconsistent, other things being equal, resort is to  be had 
first to natural objects or landmarks, next to  artificial 
monuments, then to adjacent boundaries (which are  con- 
sidered a sort of monument), and thereafter to courses and 
distances. * * *" 
We are of the opinion and so hold that  the evidence sup- 

ports the findings of fact and the findings of fact support the 
conclusions of law, and Judge Ciarlison correctly applied the 
established rules of construction relating to conflicts appearing 
in a descr i~t ion contained in a deed. The order appealed from 
is affirmed. 

Affirmed. 

Judges PARKER and HEDRICK concur. 

STATE O F  NORTH CAROLINA v. DONALD 

No. 7029SC509 

(Filed i& Novnmber 1970) 

MORGA 

1. Criminal Law fj 155.5- failure to  docket record on appeal i n  a p t  time 
Appeal is subject to dismissal where the t r ia l  court extended 

the time for  docketing the record on appeal fo r  30 days i n  addition 
to the 90 days provided by Rule 5 ,  but the record on appeal was  not 
docketed until 122 days af ter  the date of the judgment appealed from. 
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2. Criminal Law 3 161- failure to  group and separately number excep- 
tions 

Appeal is subject to  dismissal for  failure to  coniply with Rule 
19(c) where none of the  assignments of error refer to  any exception 
upon which i t  purports to  be based. 

3. Grand Jury 3 2; Indictment and Warrant  9 14- motion t o  quash- 
defendant out of State  when indictment returned-right of defend- 
a n t  to  appear before grand jury 

The trial court properly denied defendant's motion to quash the 
indictment on the ground t'nat he was not in  North Carolina when 
the grand jury returned the trile bill agairtst him and on the  ground 
tha t  neither he nor his attorney was permitted to  appear before the  
grand jury, since one whose conduct is  being investigated by the grand 
jury has no right, constitutional o r  otherwise, to appear before it. 

4. Constitutional Law 9 29; Grand Jury  9 I- exclusion from grand jury 
on account of race - due process - defendant not member of excluded 
race 

Arbi trary exclusion of citizens from service on grand juries on 
account of race is a denial of due process to  members of the excluded 
race charged with indictable offenses, but ordinarily i t  is not deemed 
such denial if the defendant is not a member of or in  some way 
associated with the excluded race. 

5. Constitutional Law 29; Grand Jnry  9 3- exclusion of Negroes from 
grand jury - white defendant - lack of evidence 

The t r ia l  court did not e r r  in  the denial of defendant's motion 
to auash the indictment on the  ground of systematic exclusion of 
Negroes from service on grand juries in  the county, where there was  
no evidence that  defendant, a white person, had in any  way asso- 
ciated or made common cause with Negroes, and there was no evi- 
dence tha t  nlenibers of the Negro race had in fact been unlawfully 
excluded from service on grand juries i n  the  county. 

6. Criminal Law 8 15; Jnry  9 2- motion for change of venue and for  
special venire - publicity of codefendant's trial 

The t r ia l  court did not abuse its discretion in  the denial of de- 
fendant's  notions for  a change of venue and for  a special venire on 
the ground tha t  the t r ia l  and conviction of a codefendant a t  a previ- 
ous term of court had received "considerable publicity," where de- 
fendant offered no evidence to  show the nature or extent of this 
publicity or why a fa i r  jury could not be selected from the county. 

7. Criminal Law 8 98- motion for sequestration of witnesses - discretion 
of court 

Motion of defendant fo r  sequestration of witnesses is  addressed 
to the discretion of the court. 

8. Criminal Law 8 169- exclusion of testimony -record fails t o  show 
what excluded testimony would have been 

The exclusion of testimony cannot be held prejudicial when the  
record fails to show what  the excluded testimony would have been. 
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9. Criminal Law $ 1F6- testimony of accomplice - sufficiency for con- 
viction 

The testimony of an admitted accomplice, even if unsupported, 
is sufficient to  support a conviction if i t  satisfies the jury of defend- 
ant's guilt beyond a reasonable cioubt. 

10. Criminal Law $9 124, 159- recording result of jury trial-listing 
possible results by letter with one letter circled in  ink - disapproval 
by Court of Appeals 

The records of a criminal t r ia l  should be made and kept in  a 
manner which discloses clearly and unequivocally what actually occur- 
red a t  the trial without the necessity of fur ther  explanation or inter- 
pretation; consequently, the Court of Appeals disapproves of a method 
of recording the result of a criniinal jury trial whereby three possible 
results were listed respectively a f te r  the letters ( a ) ,  (b) and (c)- 
namely, t h a t  a t  the close of the State's evidence the court ordered a 
verdict of not guilty, that  a t  the  close of the State's evidence de- 
fendant plead guilty, and t h a t  the  jury returned a verdict finding 
defendant guilty of felonious breaking and entering and felonious 
larceny-and s circle was drawn in ink around the letter "(c)." 

APPEAL by defendant from Snepp, J., March 1970 Session 
of RUTRERFORD Superior Court. 

Defendant was indicted for felonious breaking and enter- 
ing and felonious larceny. He pleaded not guilty. The State 
presented evidence of an accomplice, who testified he accom- 
panied defendant and one Jack McGinnis when they broke into 
the rear of a men's clothing store and dry cleaning plant in 
Rutherford County, N. C., and stole arm-loads of clothing there- 
from. The proprietor testified that  54 suits and 57 pairs of 
men's pants, valued a t  $5,036.00, were missing from his premises 
after  the breaking and entering. Other witnesses testified in 
corroboration. Defendant took the stand and testified he had 
been in Greenville, S. C., a t  the time in question. Defendant 
also presented the testimony of one other witness for the pur- 
pose of corroborating his alibi. 

The jury found defendant guilty on both counts. On the 
charge of felonious breaking and entering, judgment was en- 
tered on the verdict sentencing defendant to prison for a term 
of ten years, with credit given on this sentence for time spent 
by defendant in custody while awaiting trial. On the convic- 
tion of felonious larceny, defendant was sentenced to prison 
for  a term of not less than five nor more than ten years, this 
sentence to run a t  the expiration of the sentence imposed on 
the conviction for felonious breaking and entering. Defendant 
appealed. 
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Attorney General Robert Morgan by  Staf f  At torney Now- 
ard P. Sat isky f o r  the State. 

Hollis M. Owens, Jr., for  defendant appellant. 

PARKER, Judge. 

[I ,  21 The judgment appealed from was dated 10 March 1970. 
Rule 5 of the Rules of Practice of the Court of Appeals requires 
that the record on appeal must be docketed within ninety days 
after the date of the judgment appealed from, provided that 
the trial tribunal may, for good cause, extend the time not ex- 
ceeding sixty days. In this case the trial court did extend the 
time for docketing the record on appeal for an additional thirty 
days, thereby allowing a total of 120 days within which to 
docket the record on appeal. The record on appeal was not 
docketed until 10 July 1970, which was 122 days after the 
date of the judgment appealed from. For failure to docket in 
apt time, this appeal is subject to dismissal. State v. Garnett, 4 
N.C. App. 367, 167 S.E. 2d 63. The record lists seventeen assign- 
ments of error. None of these refer to any exception upon 
which i t  purports to be based. Rule 19 (c) of the Rules of the 
Court of Appeals provides: "All exceptions relied on shall be 
grouped and separately numbered immediately before the signa- 
ture to the record on appeal. Exceptions not thus set out will 
be deemed to be abandoned." The failure to comply with this 
rule also warrants a dismissal. Nevertheless, we have carefully 
considered each of the assignments of error and find them to 
be without merit. 

[3] Appellant assigns as error the denial of his motion to 
quash the indictment on the ground that he was not in North 
Carolina a t  the time the grand jury returned the true bill 
against him and on the ground that neither he nor his attorney 
was permitted to appear before the grand jury. Appellant con- 
tends he was thereby denied constitutional rights guaranteed 
him by the Sixth and Fourteenth Amendments to the Constitu- 
tion of the United States. This contention is without merit. One 
whose conduct is being investigated by a grand jury has no 
right, constitutional or otherwise, to appear before it. Duke v. 
United States, 90 F.  2d 840, 112 A.L.R. 317 (4th Cir. 1937), 
cert. den. 302 U.S. 685, 82 L. Ed. 528, 58 S. Ct. 33; Szveenezj v. 
Balli.com, 358 F.  2d 415 (5th Cir. 1966). 

[4, 51 Defendant's contention that there was error in the de- 
nial of his motion to quash the indictment on the additional 
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ground that there had been systematic exclusion of Negroes 
from serving on grand juries in Rutherford County is also with- 
out merit. Arbitrary exclusion of citizens from service on grand 
juries on account of race is a denial of due process to mem- 
bers of the excluded race charged with indjctable offenses, but 
ordinarily i t  is not deemed such denial if the defendant is not 
a member of or in some other way associated with the excluded 
race. State  v. Lozvry and Sta te  v. Mallmy,  263 N.C. 536, 139 
S.E. 2d 870. Defendant here is a white man, and there is no 
evidence he had in any way associated or made common cause 
with Negroes. Moreover, there was no evidence that  members 
of the Negro race had in fact been unlawfully excluded from 
service on grand juries in Rutl~erford County. 

16, 71 Appellant assigns as error the denial of his nmtions 
for a change of venue and for a special venire. These motions 
were made on the ground that  a codefendant had been tried 
and eonvIcted a t  a previous term of court anel such trial had 
received 66considerable publicity." Appellant offered no evidence 
to show the nature or extent of this publicity o r  why a fair  
jury could not be selected from Rutherford County. '% motion 
fo r  a change of venue or for a special venire from another 
county, upon the ground of unfavorable pubkity,  is addressed 
to the sound discretion of the trial court." State  v. McKethan, 
269 N.C. 81, 152 S.E. 2d 341. The trial court's ruling in exer- 
cise of his discretion is not reviewable on appeal, absent a sllow- 
ing of abuse of discretion. Sta te  v. Allen, 222 N.C. 145, 22 S.E. 
2d 233. The motion of defendant for sequestration of witnesses 
was also addressed to the discrexion of the court. State  v. Love, 
269 N.C. 691, 153 S.E. 2d 381. There being nothing in the rec- 
ord to suggest abuse of discretion in tEie rulings of the court 
upon any of these motions, these assignments of error are over- 
ruled. 

[83 Defendant excepted to rulings sustaining objections to 
two questions asked during direct examination of a defense 
witness. The record does not show what the answers would 
have been had the witness been permitted to testify. The ex- 
clusion of testimony cannot be held prejudicial when the record 
fails to show what the excluded testimony would have been. 
Gibbs v. Light  Co., 268 N.C. 186,150 S.E. 2d 207; Board of Edu- 
cation v. Mnnn, 250 N.C. 493, 109 S.E. 2d 175. 

[93 We have carefully examined all of appellant's remaining 
assignments of error and find them without merit. There was 
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plenary evidence to require submission of the case to the jury. 
North Carolina follows the rule that testimony of an admitted 
accomplice, even if unsupported, is sufficient to support a con- 
viction if i t  satisfies the jury of defendant's guilt beyond a 
reasonable doubt. State v. Partlow, 292 N.C. 60, 157 S.E. 2d 
688 ; State v. Saunders, 245 N.C. 338, 95 S.E. 2d 876. The charge 
of the court, considered contextually, was free from prejudicial 
error. The sentences imposed were within applicable statutory 
limits. 

[lo] In the record on appeal in this case as originally filed, 
under the heading "Jury, Plea and Verdict," there appeared the 
following : 

"The defendant pleads Not G~rilty. Whereupon the 
following jurors were selected, sworn and impaneled in the 
above-entitled case: Ralph Eugene Tate and eleven (11) 
others (naming them). 

"(a) At the close of the State's evidence, the Court 
orders a Verdict of Not Guilty. 

"(b) At the close of the State's evidence, the de- 
fendant pleads Guilty. 

" (c) The jury heretofore sworn and impaneled to t ry  
the issue for their verdict say that the defendant is Guilty, 
of the charge of Felonious Breaking and Entering and 
Felonious Larceny. 

"This the 10th day of March, 1970. 

"JOAN JENKINS 
"Assistant Clerk Superior Court." 

A circle was drawn in ink around the letter "(c)" above. In  
order that the record on this appeal be made clear and consistent 
and speak the truth, the Attorney General filed a motion sug- 
gesting diminution of the record and supported the motion by a 
notation from the Assistant Clerk of Superior Court of Ruther- 
ford County to the effect that "letters A and B are to be dis- 
regarded and only the one circled applies." This method of re- 
cording what occurs in the trial of criminal cases is not ap- 
proved. Such records should be made and kept only in a man- 
ner to disclose clearly and unequivocally what actually occurred 
at the trial, without the necessity of further explanations or 
interpretations. However, in the present case any ambiguity 
in the record was cured by the additional certification from the 
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Assistant Clerk of Superior Court of Rutherford County, which 
was filed with this Court by the Attorney General and which 
is allowed as  an  addendum to the record on appeal in this case. 
This certification discloses clearly and positively that  a t  the 
close of the State's evidence the court did not order a verdict 
of not guilty, that  the defendant did not plead guilty, and that  
the  jury for their verdict did find the defendant guilty of 
felonious breaking and entering and felonious larceny. 

I n  the trial and judgment appealed from, we find 

No error. 

Chief Judge MALLARD and Judge HEDRICK concur. 

CONTINENTAL INSURANCE COMPANY, A CORPORATION; PENN- 
SYLVANIA LUMBERMEN'S MUTUAL INSURANCE COMPANY, A 
CORPORATION; AND WILSON LEWITH MACHINERY CORPORA- 
TION v. EDISON G. FOARD, D/B/A EDISON FOARD, GENERAL 
CONTRACTOR 

No. 7026SC498 

(Filed 18 November 1970) 

1. Evidence § 48- qualification of expert witness 
The fact  tha t  the  t r ia l  judge reversed a n  earlier ruling and re- 

fused to allow a witness to testify a s  a n  expert during his testimony 
on the  causes of a fire, held not prejudicial where (1)  the witness 
himself stated tha t  he did not consider himself a n  expert and (2) t h e  
t r ia l  judge again reversed himself and ruled t h a t  the witness had 
qualified a s  a n  "expert fireman." 

2. Rules of Civil Procedure § 26- harmless error in  preventing the read- 
ing of depositions 

Trial  court's error  in  denying plaintiffs' attorney the permission 
to read to the jury two depositions t h a t  were admissible under Rule 
26 held not prejudicial under the facts of this case. G.S. IA-1, Rule 26. 

3. Fires  8 3- negligence in  starting fire - damage to machinery by 
sprinkler system - sufficiency of evidence 

The evidence was insufficient to  establish t h a t  the damage t o  
plaintiffs' machinery by the operation of a water  sprinkler system 
was caused by the negligence of defendant contractor in  using an 
acetylene torch and s tar t ing a fire in  the building where the machinery 
was stored. 
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APPEAL by plaintiffs from Bryson,  Superior  Court  Judge, 
26 January 1970 Schedule "B" Session of Superior Court held 
in MECKLENBURG County. 

At the conclusion of the plaintiffs' evidence, the defend- 
ant made a motion for a directed verdict. From the granting 
of this motion, the plaintiffs appeal. 

B e r r y  & Bledsoe b y  Louis A. Bledsoe, Jr., and Clzarles 0. 
DuBose f o r  p la in t i f f  appellants. 

Ward low,  K n o z ,  Caudle & W a d e  by  J .  J .  Wade ,  Jr., f o r  
de fendant  appellee. 

MALLARD, Chief Judge. 

Plaintiff Wilson Lewith Machinery Corporation (Wilson) 
brought this action seeking recovery for alleged damage to ma- 
chinery it owned and had stored in the basement of the Old 
Lance Packing Company Building (Building) located a t  1300 
South Boulevard in Charlotte. Wilson, joined by the other plain- 
tiffs, alleged that the damages were caused by the actionable 
negligence of the defendant's agents and employees in the neg- 
ligent use of an acetylene torch on the main floor of the Build- 
ing, causing a fire. The fire activated the sprinkler system. 
Water was pumped into the Building by the fire department 
in controlling the fire, and this also poured water onto the 
equipment stored in the basement causing damage to the ma- 
chinery. Plaintiff Continental Insurance Company (Continental) 
and plaintiff Lumbermen's Mutual Insurance Company (Lum- 
bermen's Mutual) alleged that they were corporate entities, 
and as insurers, they had paid some of the damages of plain- 
tiff Wilson caused by the water and were, to that extent, sub- 
rogated to the rights and claims of Wilson against the defendant. 

Defendant Edison G. Foard, d/b/a Edison Foard, General 
Contractor (defendant Foard) in his answer denied that he 
was negligent in any respect; denied that Wilson's property 
was damaged; denied the corporate entity of Continental and 
Lumbermen's Mutual ; and denied that Continental and Lumber- 
men's Mutual, as insurers, were subrogated to any rights of 
Wilson. Defendant Foard, however, admitted that Wilson owned 
some textile machinery which was stored in the basement of 
the Building being renovated. 

Plaintiffs offered evidence by testimony and deposition 
which tended to show that the owner employed the defendant 
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Foard to renovate the main floor of the Building in Charlotte 
for a new tenant. The "Electrical Contract" for the renovation 
was not in defendant's contract. During the course of the renova- 
tion, i t  was necessary to remove some of the walls on the main 
floor, and while removing them, a steel door frame had to be 
cut and removed from the structure. An acetylene torch was 
used to cut through the frame, and one of defendant's employees 
did the cutting. It took ten to fifteen minutes to cut through 
the metal. This cutting was done on either Monday, 28 Feb- 
ruary 1966, or Twsday, 1 Idarch 1966, at  about 9:00 a.m. No 
baffle plate was used to contain the sparks. The fire occurred 
in the early morning hours (around 4:30 a.m.) of Wednesday, 
2 March 1966. Some debris from the destruction of the walls 
littered the space around the door frame, and although some 
of i t  was being carried off throughout the cutting operation, 
some remained in the vicinity of the cutting. The debris con- 
sisted of hollow tile, mortar mix, dust and cellotex, a type of 
pressed peperboard. After the steel door frame was removed, 
water was poured from a five-gallon can all around the immedi- 
ale area as a precautionary measure. 

Plaintiffs' witness, Ivan Curtis Sweatt, testified that he 
was employed by Vinson Realty Company and that  " (o)n the 
day before the fire I remember that an acetylene torch was being 
used on the ground floor. I do not know whether i t  was one or 
two torches because there were electricians and plurnbers-sev- 
era1 people using them. I do know that an acetylene torch 
was being used by someone on the ground floor on Tuesday, 
the day before the fire." 

There was also evidence for the plaintiffs which tended 
to show that the electricity in the walls was turned off. There 
were several openings to the BiAding which had been studded 
up or were locked. Defendant had the responsibility of locking the 
rear door but not others. Defendant's workmen were allowed 
to smoke while on the job, and no containers were provided 
fo r  their cigarette butts. They scuffed them out on the floor. 
There was evidence that  other people had access to the Building 
and others were working in the Building. At the completion 
of the day's work, there was no sign of fire or smoke in the 
area on either Monday or Tuesday. A fire alarm was turned 
in a t  4:31 a.m. on 2 March 1966. The fire department had to 
knock the lock off the rear door of the Building to get to the 
fire. The debris around the area where the cutting had been 
done was smoldering. The overhead sprinkler system in  the 



N.C.App.1 FALL SESSION 1970 633 

Insurance Co. v. Foard 

Building had been triggered, and the fire department used water 
on the smoldering debris. There were holes in the floor. An ex- 
pert witness testified that the cellotex would hold a spark for 
long periods of time while showing very little smoke. 

There was some evidence in Paul Eugene Stuart's deposi- 
tion, offered by plaintiffs, that some of the machines owned 
by Wilson were rusty on an occasion when he saw them. What 
caused the rust does not appear. It is not clear whether this 
rust was observed before or after 2 March 1966. Plaintiffs' Ex- 
hibit 4 is an envelope containing a blue plastic disc, the contents 
of which are not printed in the record. On the outside of this 
envelope there is written what is designated thereon as a 
"Resume of Recording" of an interview of Paul Eugene Stuart 
by J. E. Jackson. Plaintiffs offered this, without objection 
"for the purpose of corroborating or contradicting the testi- 
mony of the witnesses." On the back of plaintiffs' Exhibit 4, 
among other things, appears the following written in ink: "Says 
was no damage to the building due to the fire, since all that was 
burned was being torn down by them anyhow. Says he was toId 
some textile machinery was damaged by water. He has inspected 
and saw rust on the machines. Says some machines a t  front of 
basement were not damaged. Did not know who owned the 
machine." 

There was no evidence, received or rejected, that any ma- 
chinery owned by Wilson was damaged by water. There was no 
evidence, received or rejected, of the value of any machinery 
owned by Wilson. Neither was there evidence, received or re- 
jected, of any loss that Wilson sustained from fire or water 
damage to any textile machinery owned by it. 

[I] Plaintiffs' first assignment of error is that the court, after 
finding that James C. Brown (Brown) was an expert fireman 
and that he was an expert in determining factors involving the 
cause of fire, then held that he was not an expert after the 
witness stated he did not consider himself an expert. This wit- 
ness was examined by plaintiffs in the absence of the jury. 
The judge later reversed himself again and stated that the wit- 
ness had qualified as an "expert fireman." Under the circum- 
stances of this case, no prejudicial error is revealed by the 
failure to permit this witness to testify as an "expert" during 
the entire time he was testifying. 
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Plaintiffs' second and third assignments of error relate to 
the exclusion of certain testimony of the witness Brown. No 
prejudicial error appears by the exclusion of his testimony. 

[2] Plaintiffs' fourth assignment of error is to the refusal of 
the court to permit the attorney for appellants to read to the 
jury the depositions of Leonard Stuart and Paul Stuart. These 
were admitted into evidence without objection. Both of these 
witnesses had testified for plaintiffs. Since plaintiffs' witnesses 
Leonard Stuart and Paul Stuart were employees of the defend- 
ant, it was competent for the plaintiffs to use these depositions 
under the provisions of Rule 26 (d) (2) b., which reads : 

" (d) Use of depositions.-Any part or all of a deposition, 
so f a r  as admissible under the rules of evidence, may be 
used a t  the trial or upon the hearing of a motion or an 
interlocutory proceeding or upon a hearing before a referee, 
against any party who was present or represented at the 
taking of the deposition or who had due notice thereof, as 
follows : * * *  

(2) When the deponent testifies a t  the trial or hear- 
ing, the deposition may be used 

b. By the party calling deponent as a witness, as 
substantive evidence of such facts stated in the 
deposition as are in conflict with or inconsistent 
with the testimony of deponent as a witness." 

The record reveals that the deposition of Leonard Stuart 
was plaintiffs' Exhibit 5, but the instrument filed in this court 
purporting to be this exhibit does not carry any such identifying 
mark. The instrument filed here purporting to be the deposition 
of Paul Eugene Stuart also does not bear any exhibit number. 
However, someone has placed the number of this case on the 
front page of each of these instruments and for the purposes 
of this case, we will assume that the depositions here are correct 
copies of the ones offered. None of the parties contend other- 
wise. The trial court refused to permit plaintiffs' attorney to 
read these depositions to the jury. The two depositions com- 
bined contained over 86 typewritten pages. However, the attor- 
ney was informed that he could read these depositions to the 
jury during his argument. Under the provisions of G.S. 84-14, 
the court can limit the time that an attorney may argue to the 
jury. We think that it was error for the trial judge to decline 
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to permit the attorney to read the depositions to the jury prior 
to the beginning of his argument. However, due to the result 
reached in this case, it was not prejudicial error. 

[3] At the close of the plaintiffs' evidence (the defendant 
offered none), the defendant Foard moved "that the Court direct 
a verdict in his favor in that the facts as introduced or the evi- 
dence and testimony that has been introduced jn the trial of the 
case is insufficient for the Jury to find that the fire occurred 
and the damage resulted as alleged in the Plaintiff's @om- 
plaint." 

The motion for a directed verdict was aliowed, and this is 
plaintiffs' fifth assignment of error. We are of the opinion and 
so hold that the evidence in this case does not show that "Lhe 
property of Wilson was damaged by the actionable negligence 
of the defendant. The trial judge, under Rule 50 of the Rules 
of Civil Procedure, correqtly allowed the defendant's motion for 
a directed verdict a t  the close of the plaintiffs' evidence on the 
grounds that the evidence is insufficient for a jury to find '"hat 
the fire occurred and the damage resulted as alleged in the 
complaint." 

Affirmed. 

Judges PARKER and HEDRICK concur. 

ENNIE MAE PRIDGEN v. WILLIAM HUGHES AND WIFE, 
JERLENE HUGHES 

No. 7026DC449 

(Filed 18 November 1970) 

1. Rules of Civil Procedure Q 56- summary judgment - types of action - 
availability to all parties 

Rule 56 of the North Carolina Rules of Civil Procedure, relating 
to summary judgment, is not limited in its application to any par- 
ticular type or types of action, and the procedure is available to both 
plaintiff and defendant. 

2. Rules of Civil Procedure § 56- summary judgment -negligence cases 
While summary judgment will often not be feasible in negligence 

cases where the standard of the prudent man must be applied, i t  is 
proper in such cases where it appears that there can be no recovery 
even if the facts as  claimed by plaintiff are proved. 
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3. Rules of Civil Procedure 9 56- motion for  summary judgment -un- 
supported allegations in  pleading 

The unsupported allegations in  a pleading a r e  insufficient t o  
create a genuine issue of fact  where the moving adverse party sup- 
ports his motion for  summary judgment by allowable evidentiary mat- 
t e r  showing the facts to  be contrary to  those alleged in the  pleadings. 
Rule 02 Civil Procedure No. 56(e).  

4. R d e s  of Civil Procedure 8 56- motion for summary judgment - burden 
of proof 

The burden is  on the party moving for  summary judgment t o  
establish the lack of a triable issue. 

5. Rules of Civil Procedure 8 56- motion for  summary judgment-sup- 
porting affidavits or other materials -burden of opposing party 

If the party moving for  summary judgment by affidavit o r  other- 
wise presents materials which would require a directed verdict i n  
his favor if presented a t  trial,  he is  entitled to summary judgment 
unless the opposing par ty  either shows t h a t  affidavits a r e  then un- 
available to  hiin or comes forward with affidavits or other materials 
that  show there is a triable issue of fact; 

6. Negligence 5 59; Rules of Civil Procedure 8 56- personal injury 
action - motion by defendants for summary judgment - adverse ex- 
amination of plaintiff - failure of plaintiff to  offer evidence 

In  this action to recover fo r  personal injuries allegedly sustained 
when plaintiff slipped on a throw r n g  in defendants' home and fell, 
the t r ia l  court properly allowed defendants' motion for  sunimary 
judgment where the adverse examination tendered by defendants as 
a deposition in  support of their motion shows that,  nothing else appear- 
ing, defendants would be entitled to  a directed verdict a t  trial, and 
plaintiff offered no evidence in  opposition to  the adverse exami- 
nation, the unsupported allegations in  plaintiff's complaint being in- 
sufficient to overcome the motion for  summary judgment. 

APPEAL by plaintiff from Stukes, Dis t r ic t  Judge,  12 March 
1970 Session District Court, MECKLENBURG County. 

Plaintiff instituted action to recover for personal injuries 
allegedly sustained when she slipped on a throw rug in defend- 
ant's hcme and fell. She alIeged that "defendants had just recent- 
ly waxed the living room floor and had placed the throw rug 
over the waxed floor next to the front door entrance to the 
living and "that the defendants were negXgent in plac- 
ing the throw rug over the recently waxed floor which would 
slip upon being stepped on and in failing to warn plaintiff of 
the dangerous condition thereby crea,ted." She alleged that she 
wen t to  the residence of the defendants "pursuant to the de- 
fendants' request, to discuss some work being done by the 
defendant, Jerlene Hughes, for the plaintiff." 
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Defendants answered denying all allegations of the com- 
plaint with the exception of allegations of residence, and setting 
up a plea of contributory negligence on the part of plaintiff. 

On March 21,1969, defendants took the adverse examination 
of plaintiff. On 9 January 1970, defendants moved for summary 
judgment under Rule 56. The motion was in writing, properly 
signed, and bore the address and telephone number of counsel as  
required by the General Rules of Practice for the Superior and 
District Courts Supplemental to the Rules of Civil Procedure. 
Plaintiff's adverse examination was tendered as a deposition in  
support of defendants' motion for summary judgment. Hearing 
on the motion was had a t  9 March 1970 Session of court. Plain- 
tiff submitted no affidavits or depositions nor any other evi- 
dence permitted under the Rule, but chose to rely on her com- 
plaint. From the entry of judgment allowing the motion for sum- 
mary judgment and dismissing the action, plaintiff appeals. 

Chambers, Stein, Ferguson & Lanning, by James E. Lan- 
ning, f o r  plaintiff appellant. 

M a r v i n  K. Gray, fo r  defendant appellees. 

MORRIS, Judge. 

[I] Summary judgment procedure was first used in England 
under a rule adopted in 1855 and was applicable only to actions 
upon bills of exchange and promissory notes. Apparently, New 
York was the first State in the United States to adopt the 
procedure, following the English model. Clark, Summary Judg- 
ments, 2 F.R.D. 364 (1943). The New York rule originally 
applied only to a debt or liquidated demand arising on either 
contract or judgment for a stated sum. Subsequent amendments 
enlarged the categories of actions available for motion for sum- 
mary judgment by plaintiff and allowed a defendant to move 
for dismissal in any type of case without being limited to the 
actions specified in the rule to which a plaintiff is limited. Clark, 
Summary Judgments, supra. Several states adopted a summary 
judgment rule several years prior to the adoption of the federal 
rules, but in most cases the rule was restricted in its application. 
All but New York and Michigan seem to restrict the remedy to 
the plaintiff. Chadbourn, A Summary Judgment Procedure fo r  
N o r t h  Carolina, 14  N.C.L.R. 211. Among the jurisdictions hav- 
ing the summary judgment procedure, there is considerable 
divergence as to the kinds of cases in which it may be used, but 
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the most frequent limitation is restriction to claims for liquidated 
damages and to contract transactions. A Szcmn?,ary Judgment 
Procedure f o r  Nor th  Carolina, supra. The adoption of the new 
Federal Rules of Civil Procedure in 1938 typified the trend of 
extending the scope of the procedure. Rule 56 of the federal 
rules eliminated earlier restrictions and made the procedure 
of summary judgment available to both plaintiff and defendant 
in  all types of cases to which the federal rules are applicable. 
Gordon, The N e w  Summary  Judgment Rule in Nor th  Carolina, 
5 Wake Forest Intramural Law Review 87 (1969). The text of 
Rule 56 of the North Carolina Rules of Civil Procedure and 
Rule 56 of the Federal Rules of Civil Procedure are practically 
the same. Like the federal rule, our s e w  rule is not limited 
in its application to any particular type or types of action and 
the procedure is available to both plaintiff and defendant. 

121 While neither the federal rules nor the North Carolina rule 
excludes the use of the procedure in negligence actions, i t  is 
generally conceded that summary judgment will not usually be 
as  feasible in negligence cases where the standard of the prudent 
man must be applied. Barron and Holtaoff, Federal Practice and 
Procedure (Wright Ed.) Vol. 3, E 1232.1; Gordon, The New 
Summary Judgment Rule in North Carolina, szcpm. But sum- 
mary judgment is proper where i t  appears that  even if the facts 
a s  claimed by the plaintiff are proved, there can be no recovery, 
Barron and Holtzoff, Federal Practice and Procedure, supra, 
thus providing a device for identifying the factually groundless 
claim or defense. 

I n  Bland v. Norfolk  and S o u t h e m  Railroad Co., Inc., 406 
F. 2d 863 (4th Cir.) ( l969),  i t  was said : "Summary judgment 
is to avoid a useless trial. It is a device to make possible the 
prompt disposition of centroversies on their merits without a 
trial, if in essence there is no real dispute as to the salient 
facts .  . . . While a day in Court may be a constitutional necessity 
when there a re  disputed questions of fact, the function of the 
motion of summary judgment is to smoke out if there is any 
case, i.e., any genuine dispute as to any material fact, and, if 
there is no case, to conserve judicial time and energy by avoiding 
a n  unnecessary trial and by providing a speedy and efficient 
summary disposition." There the action was for personal injuries 
and property damage sustained by plaintiff when her car col- 
lided with a train a t  a railroad crossing. Defendant, by use of 
interrogatories, obtained plaintiff's version of the accident. She 
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said she had good visibility, the road was dry, she was familiar 
with the crossing, became aware of the train when she was 
traveling 30 to 35 m.p.h., that the train was about the same 
distance from the crossing as her ear when she first saw the 
train, that she applied her brakes when she was 77 feet from 
the nearest rail. Defendant moved for summary judgment and 
used plaintiff's answers to the interrogatories in  support of the 
motion. The motion was allowed by the District Court, and the 
Court of Appeals affirmed. For a similar situation see Richard- 
son v. Kubota, 337 F. 2d 842 (4th Cir. 1964). 

In the case now before us, defendants used plaintiff's 
adverse examination as a deposition in support of their motion. 
Plaintiff testified that she and defendants were next-door 
neighbors and that she had been in their home on other occa- 
sions, that on the afternoon of her injury she went to defendants' 
home for the purpose of paying the feme defendant Hughes 
$10.60 for some perfume which Mrs. Hughes had purchased for 
plaintiff a t  Montaldo's, that she entered the house a t  the front 
door, went through the living room to the dining room and 
sat down and talked for a while with Mr. Hughes, that the 
living room was lighted, that the floors were pretty and shiny 
but she could not say she was certain there was wax on the 
floor, that she did not notice the whole floor but in the area 
where she was sitting the floor looked the same and did 
not appear to be more shiny in one spot than another, that 
she waited a few minutes for Mrs. Hughes and started to 
leave, that as she started out the front door she slipped on a 
throw rug and fell across the arm of a chair and to the floor 
on the rug. 

131 Plaintiff offered no evidence of any kind. Section (e) of 
Rule 56 clearly states that the unsupported allegations in a 
pleading are insufficient to create a genuine issue of fact where 
the moving adverse party supports his motion by allowable 
evidentiary matter showing the facts to be contrary to that 
alleged in the pleadings. Gordon, The New Summary Judgment 
Rule in North Carolina, supra. 

[4, 51 The burden is on the moving party to establish the lack 
of a triable issue of fact. The evidentiary matter supporting the 
moving party's motion may not be sufficient to satisfy his 
burden of proof, even though the opposing party fails to present 
any competent counter-affidavits or other materials. Griffith v. 
William Penn Broadcasting Co. (E.D. Pa. 1945) 4 F.R.D. 475. 
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"But if the moving party by affidavit or otherwise presents 
materials which would require a directed verdict in his favor, 
if presented a t  trial, then he is entitled to summary judgment 
unless the opposing party either shows that affidavits are then 
unavailable to him, or he comes forward with some materials, 
by affidavit or otherwise, that show there is a triable issue of 
material fact. He need not, of course, show that the issue would 
be decided in his favor. But he may not hold back his evidence 
until trial; he must present sufficient materials to show that 
there is a triable issue." Moore's Federal Practice, 2d Ed., Vol. 
6, 8 56.11 ( 3 ) ,  p. 2171. 
161 We are of the opinion that defendants have, by plaintiff's 
adverse e~arninat~ion, sufficiently met their burden of proof. 
Nothing else appearing, defendants would be entitled to a di- 
rected verdict at  trial. Jenkins v. Brothers, 3 N.C. App. 303, 
164 S.E. 2d 504 (1969). The unsupported allegations in the 
complaint are not sufficient to overcome the motion for summary 
judgment. 

Affirmed. 

Judges BROCK and GRAHAM concur. 

RAWLEIGH, MOSES & CO., INC. v. CAPITAL CITY FURNITURE, 
INC.; RICHARD H. ROOS; PAUL B. SMYRE; DAVID J. NOLES; 
JOHN SHOOK; AND THEODORE MILLER 

No. 7025SC590 

(Filed 18 November 1970) 

1. Rules of Civil Procedure $ 60- reIief from default judgment - ex- 
cusable neglect 

An affidavit stating (1) that a default judgment had been en- 
tered against the affiant, who was 63 years old and semi-retired; 
(2 )  that, in addition to operating his own store, the affiant had been 
looking after the trucking business of his two nephews, who were 
both seriously ill; and (3 )  that  as a result of these duties the affiant 
was under tremendous physical and mental strain a t  the time he was 
served with the summons and complaint and for several weeks there- 
after, held insufficient to support an order setting aside the default 
judgment on the ground of excusable neglect. G.S. 1A-1, Rule 
60(b) (1). 

2. Rules of Civil Procedure 5 55- action against multiple defendants - 
default judgment against one defendant - setting aside judgment 

In an action against the principal debtor under a factoring agree- 
ment and the five individual guarantors who were jointly and sev- 
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erally liable for the obligation created by the factoring agreement, 
i t  was proper for the trial court to set aside a default judgment that  
was entered against one of the individual guarantors and to order 
that  the action proceed to trial on the pleadings filed by the plain- 
tiff and the answering defendants; however, i t  was not proper for 
the trial court to permit the non-answering guarantor to file answer 
or other defensive pleadings, but the guarantor had to await the 
conclusion of trial for the entry of an  appropriate judgment against 
him. G.S. 1A-1, Rule 55. 

APPEAL by defendant Miller from McLean, J., 3 August 
1970 Regular Criminal Session, CATAWBA Superior Court. 

This civil action was instituted by plaintiff appellant to 
recover sums of money advanced by i t  under an alleged factoring 
agreement with defendant Capital City Furniture, Inc. (Capital 
City). The complaint alleges that Capital City is the principal 
debtor and that the five individual defendants are guarantors 
of obligations created between plaintiff and Capital City under 
the factoring agreement. 

Appellant alleges that as a result of the agreement aforesaid 
i t  purchased certain invoices from Capital City purporting to 
represent goods sold to the firm, corporation or person named 
in the invoices and that appellant has not been paid by either 
of those firms, corporations or persons, or by Capital City or 
by any guarantor. Appellant contends that Capital City and 
the individual defendants "are obligated to pay to the plaintiff, 
both collectively, individually, jointly and severally, the sum of 
$18,746.39, plus interest until the date i t  is paid." 

Summons was issued and complaint filed on 4 June 1970 
and personally served on defendant Miller, appellee, on 5 June 
1970. On 8 July 1970, no answer, motion for extension of time or 
other defense pleading having been filed by appellee, appellant 
filed an affidavit and motion for default judgment; on the same 
day the clerk entered default judgment against appellee for the 
sum of $18,746.39. Thereafter, on 17 July 1970 appellee filed 
a motion asking that the judgment be set aside. Along with the 
motion appellee filed an affidavit stating that he was sixty-three 
years old and semi-retired; that he had two nephews whom he 
regarded as sons and who were both seriously ill; that due to 
his nephews' illnesses he had to operate not only his own general 
store but his nephews' trucking business; and that due to the 
things mentioned he was under tremendous physical and mental 
strain a t  the time the summons and complaint were served and 
for  several weeks thereafter. 
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Following a hearing on the motion, an order was entered 
finding facts substantially as contended by appellee, and con- 
cluding that the default judgment was taken and entered against 
appellee through his mistake, inadvertence, and excusable neg- 
lect and that appellee has a meritorious defense against the 
action of plaintiff; the order decreed that the default judgment 
entered by the clerk be set aside and that appellee be permitted 
to file answer to the complaint and cross-action against the 
other defendants. Appellant appeals from the order. 

J .  Carroll Aberne thy ,  J r .  for plainti f f  appellant. 

Wil l iams,  Pannell and Mat thews  b y  Marti% C. Pannell f o r  
defendant  appellee. 

BRITT, Judge. 

Appellee has moved in this court that the appeal be dis- 
missed as being premature, contending that the order of Judge 
McLean is interlocutory rather than final. Assuming without 
deciding that appellee's contention is correct, we deem the 
questions raised sufficiently meritorious to be considered by us 
a t  this time, therefore, we treat the purported appeal as a peti- 
tion for certiorari, allow the petition, and proceed to pass upon 
the questions presented. 

[I] First, we consider the question did the cowt err in setting 
aside the default judgment on the ground of excusable neglect 
as authorized by G.S. 1A-1, Rule 60 (b) (1) ? We hold that it did. 
Although this ground is set forth in the new Rules of Civil 
Procedure, it has long been recognized in this jurisdiction and 
our Supreme Court has spoken on the subject many times. A 
review of appellee's motion and affidavit impels us Lo conclude 
that appellee did not make out a case of excusable neglect any 
stronger than, if as strong as, the defendant made out in Johnson 
v. Sidbwry 225 N.C. 208, 34 S.E. 2d 67 (1945). In that case, our 
Supreme Court upheld a default judgment rendered against the 
defendant, a medical doctor, which judgment was rendered 
when the defendant was under the pressure of adverse circum- 
stances and unending demands for his professional services. We 
quote from the opinion as follows: 

"While his inattention and neglect are attributed to the 
similarity in the title of this case to a former action, 
and to his preoccupation in the duties of his profession, 
commendable and highly important though they were, we 
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do not think this should be held in law to constitute such 
excusable neglect as would relieve an intelligent and active 
business man from the consequences of his inattention, as  
against diligent suitors proceeding in accordance with the 
provisions of the statute." (Numerous citations) 

[2] Next, we consider the question was the court justified in 
setting aside the default judgment on any ground? A study of 
the new rules and their interpretation by recognized authorities 
leads us to an affirmative answer to this question. 

Default judgments in this jurisdiction are now governed 
by G.S. 1A-I, Rule 55, which appears to be a counterpart of 
Rule 55 of Federal Civil Procedure. Our Rule 55(a) provides 
for an e n t r y  of default by the clerk; and Rule 55(b) provides 
for rendition of judgment (1) by the clerk in certain cases and 
(2) by the judge in certain other cases. Proper procedure be- 
comes complicated when there are several defendants and 
plaintiff in its complaint prays for juagment against the defend- 
ants jointly or jointly and severally. In Moore, Federal Practice 
and Procedure, See. 55.86, pp. 1819-21, we find the following: 

' '5  55.06. DEFAULT JUDGMENT WHERE THERE ARE SEVERAL 
DEFENDANTS. 

Where there are several defendants a question may arise 
as to whether after entry of a default against one, a default 
judgment can be entered immediately against the defaulting 
defendant or whether entry must be postponed until ail the 
defendants are in default or the case is tried as to the 
defendants not in default. The latter alternative is the cor- 
rect procedure where the liability of the defendants is joint. 
In Frow v. D e  La Vega ,  (15 Wall 552, 554, 2 L. Ed. 60) the 
leading case, Justice Bradley stated : 

'The true mode of proceeding where a bill makes a joint 
charge against several defendants, and one of them 
makes default, is simply to enter a default and a formal 
decree p r o  confesso against him, and proceed with the 
cause upon the answers of the other defendants. The 
defaulting defendant has merely lost his standing in 
court . . . But if the suit should be decided against the 
complainant on the merits, the bill will be dismissed as 
to all the defendants alike-the defaulter as well as 
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the others. If i t  be decided in the complainant's favor, 
he will then be entitled to a final decree against all.' 
(citations omitted) 

"If, then, the alleged liability is joint a default judgment 
should not be entered against a defaulting defendant until all 
of the defendants have defaulted; or if one or more do not 
default then, as a general proposition, entry of judgment should 
await an adjudication as to the liability of the non-defaulting 
defendant(s). T h i s  rule  m a y  also be applied w i t h  propriety 
w h e r e  the  liability i s  bo th  joint and several or i s  in some other 
respect closely interrelated. These are properly procedural rules 
whose objective is to attain a correct application of substantive 
law. In a non-federal matter the effect upon a defaulting defend- 
ant of an adjudication in favor of or against a defending party 
should, i t  seems, be a subject for state law to determine; and a 
subject to be determined independently of state law in a federal 
matter. Subject to those observations, the following are proposi- 
tions that are quite generally accepted. If joint liability is 
decided against the defending party and in favor of the plain- 
tiff, plaintiff is then entitled to a judgment against all of the 
defendants-both the defaulting and non-defaulting defendants. 
If joint liability is decided against the plaintiff on the merits or 
that he has no present right of recovery, as distinguished from 
an adjudication for the non-defaulting defendant on a defense 
personal to him, the complaint should be dismissed as to all of 
the defendantsboth the defaulting and the non-defaulting 
defendants. In other words where joint liability is involved a 
successful defense, other than a personal one, inures to the 
benefit of a defaulting defendant. And where the IiabiIity is 
joint and several or closely interrelated and a defending party 
establishes that plaintiff has no cause of action or present right 
of recovery, this defense generally inures also to the benefit of 
a defaulting defendant." (citations omitted; emphasis added) 

Absent specific provision on our statutes covering the 
question of default judgment where there are multiple defend- 
ants, we are inclined to follow what appears to be the federal 
practice in this case. We hold: (1) that the clerk properly made, 
or should make, an entry of default against defendant Miller, 
the appellee; (2) that the judgment of default final entered by 
the clerk was properly set aside by Judge McLean but not for 
the reasons stated in his judgment; (3) that appellee is not 
entitled to file answer or other defense pleading; (4) that the 
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action proceed to trial on its merits on the complaint and 
answers filed by non-defaulting defendants; (5) that appropri- 
a te  judgment as to appellee be entered following the trial. 

The judgment of the superior court is vacated and this 
cause is remanded for entry of judgment and for further pro- 
ceedings consistent with this opinion. 

Judgment vacated and cause remanded. 

Judges CAMPBELL and HEDRICK concur. 

JOHN JUNIOR COOPER v. SARAH H. FLOYD, BILL FLOYD, JACK 
FLOYD, RUTH FLOYD HILL, AND HUSBAND, W. 0. HILL, JR., 
HATTIE FLOYD, AND BILL FLOYD, ADMINISTRATOR OF THE ESTATE 
OF ED FLOYD 

No. 7030SC453 

(Filed 18 November 1970) 

Cancellation and Rescission of Instruments 8 6; Limitation of Actions 3 7- 
action to set aside deed for forgery -statute of limitations 

An action to set aside a deed on the ground of forgery i s  an 
action for relief on the ground of fraud within the meaning of G.S. 
1-52(9) and is barred after three years from the date of knowledge 
of the forgery. 

APPEAL by plaintiff from Thornburg, S.J., March 1970 Reg- 
ular Session of SWAIN Superior Court. 

This is an action to set aside two deeds on the ground of 
forgery. One deed is dated 2 August 1946 and the plaintiff's 
signature appears on it. The plaintiff testified that he did sign 
some documents in August of 1946 though he had no intention 
to convey nor was he informed that he was conveying any inter- 
est in land a t  that time. The trial judge found that the plain- 
tiff's evidence as a matter of law failed to show that plaintiff's 
signature on the 2 August 1946 deed was procured by undue 
influence or fraud. The cause of action as  to this deed was aban- 
doned on appeal. 

The other deed is dated 4 December 1945. It was notarized 
29 December 1945, and was recorded 30 January 1946. Plain- 
tiff's signature appears on this deed, but his evidence tended to 
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show that  he never appeared before a notary or signed the deed. 
Moreover, plaintiff did not reach his twenty-first birthday until 
28 September 1946. 

Plaintiff's uncontradicted testimony was that  in June of 
1962 he discovered the existence of two deeds bearing his name 
and signatures of his name as grantor on record in the Office of 
the Register of Deeds of Swain County. He filed suit to have 
the deeds set aside on 28 December 1965. 

A t  the close of plaintiff's evidence, defendant moved for a 
directed verdict under Rule 50, Section A of the North Carolina 
Rules of Civil Procedure, on the grounds that  the three-year 
statute of limitations, N.C. Gen. Stat. ss 1-52 (9 ) ,  bars plaintiff's 
recovery. The motion was granted. From the granting of the 
motion for a directed verdict, the plaintiff appeals. 

Clark Parker for  plaintiff  appellant. 

Monteith, Coward and Coward by  Thomas W.  Jones for  
defendant  appellees. 

VAUGHN, Judge. 

The only question presented by this appeal requires a 
determination of whether a n  action to set aside a deed on the 
grounds of forgery is barred after three years from the date 
of knowledge of the forgery by N.C. Gen. Stat. 1-52(9). N.C. 
Gen. Stat. § 1-52(9) prescribes three years as the period within 
which an  action "[flor relief on the ground of fraud9' must be 
commenced. We hold that  an  action to set aside a deed on the 
grounds of forgery is an action for relief on the grounds of 
fraud, and that  the action is barred after three years from the 
date of knowledge of the forgery. 

Neither appellant nor appellee has cited a case holding that  
relief from forgery is relief on the grounds of fraud. Our own 
research has disclosed no North Carolina case so holding, but 
a similar New Mexico statute was intermeted not to include 
relief for forgery in Lotspeieh v. Dean, 53 N.M. 488, 211 P. 2d 
979 : 

"Appellees assert that  appellants' cause of action is 
barred by the four year statute of limitation (Secs. 27-104, 
27-106, N.M. Sts. 1941), which has reference to actions 
brought for relief on the ground of fraud. This statute has 
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application to the ordinary action based upon fraud such as  
suits to rescind contracts brought about by false representa- 
tions of the defendant. It has no application to suits of this 
kind, in which the fraud charged was a collateral matter. 
Here the quitclaim deed is a forgery. An exact case is 
Johnston Realty Corp. v. Showalter, 80 Cal. App. 176, 250 P. 
289, 291, in which the California court said: 'It is claimed 
by appellant that the defendant's right to hold her interest 
in the land, as against the deed to Julia S. Johnston, is 
barred by the statute of limitations, because the alleged 
fraud was discovered by her more than three years prior to 
the commencement of this action. But the defense herein, or 
the defendant's demand to have his title quieted against the 
plaintiff, is not based upon any allegation that Mrs. Fouch 
was fraudulently induced to execute a deed. Defendant's 
contention is that Mrs. Fouch never executed a deed convey- 
ing or purporting to convey to Mrs. Johnston Mrs. Fouch's 
one-half interest in the land. The fraudulent alteration was 
a thing apart from any act of Mrs. Fouch. I t  was neither 
more nor less than a forgery. Considered in that light, the 
alterations were no more effective than they would be if 
the entire instrument was forged. The statute of frauds 
has no application to these facts. The same is true of the 
doctrine of laches, invoked by appellant as a bar to defend- 
ant's claim of title.' 

"Another case directly in point is Cox v. Watkins, 149 
Kan. 209, 87 P. 2d 243, 247, in which it was stated: 'Appel- 
lants argue forgery is a fraud and that one who seeks to 
quiet his title clouded by a forged deed necessarily seeks re- 
lief from a fraud; hence that his action is for relief on the 
grounds of fraud, within the meaning of G.S. 1935, 60-306, 
third clause. We cannot agree with this view. Here the fraud 
practiced by Craig primarily was a fraud upon the grantees 
in the forged deeds. Plaintiff's action was not based upon 
that fraud, but upon her title to the property, concededly 
valid before the fraud was committed, and which plaintiff 
has done nothing to impair. Her action was to have it 
adjudged that her valid title remains unimpaired by what- 
ever fraud may have been practiced by some of the defend- 
ants upon other defendants. The general rule is that when 
fraud is only an incident to a cause of action a statute of 
limitations applicable to relief against fraud cannot be 
invoked in a suit to quiet title or to remove a cloud there- 
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from. 51 C.J. 200; Earl v. Lofquist, 135 Cal. App. 373, 27 
P. 2d 416, 419; Noble v. Martin, 191 Wash. 39, 70 P. 2d 
1064, 1068.' " 

Our statute, N.C. Gen. Stat. 5 1-52 (9) has been interpreted 
much more broadly than the New Mexico statute. An early case 
on the question of whether relief for undue influence is "relief 
on the grounds of fraud'' is Little v. Bank, 187 N.C. 1, 121 S.E. 
185 : 

" . . . I t  will be noted from the language used, 'relief on 
the ground of fraud,' that the statute has and was intended 
to have broader meaning than the ordinary common-law ac- 
tions for fraud and deceit, and in our opinion clearly 
applies to any and all actions legal or equitable where fraud 
is the basis or an essential element of the action. . . . ?, 

The question now narrows to whether fraud is an essential 
element or the basis of an action to set aside a deed on the 
ground of forgery. "Forgery may be defined as the fraudulent 
making or alteration of a writing to the prejudice of another 
man's rights or as the false making or material alteration, 
with intent to defraud, of any writing which, if genuine, might, 
apparently be of legal efficacy or the foundation of legal lia- 
bility." 36 Am. Jur. 2d, Forgery, 5 1, p. 681. In 4 Strong, N.C. 
Index 2d, Forgery, 5 1, p. 35, forgery is defined as "the falsifi- 
cation of a paper, or the making of a false paper capable of 
effecting a fraud, with fraudulent intent.'? In Trust Co. v. 
Casualty Co., 231 N.C. 510, 57 S.E. 2d 809, our Supreme Court 
had the opportunity to discuss the difference between false pre- 
tense and forgery in a civil case: 

". . . The principal difference between the two, his- 
torically developed in the common law, is that forgery 
exclusively pertains to a writing, while false pretense 
covers fraudulent deceits by parol. Treatment of forgery 
as a separate offense came from recognition that a fraud 
perpetrated in altering a writing or in making a false writ- 
ing tends directly to destroy the security which permanent 
monuments in writing give to transactions affecting the 
more important rights of persons privy to them. It became 
a separate and graver offense; but the gist of the forgery 
still is fraud. Davenport v. Commonwealth, 154 S.W. 2d 
552, 287 Ky. 505; Leslie v. Kennedy, 225 N.W. 469, 249 
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Mich. 553; S. v. L u f f ,  198 N.C. 600, 152 S.E. 791;  Burdick, 
Law of Crime, Vol. 2, p. 550, see. 663." 

The statute applies to all actions where fraud is the basis 
or an  essential element, and fraud is the gist of forgery. It 
would appear, therefore, that North Carolina decisions dictate 
a different result than that reached by the New Mexico Court 
in Lotspeich v. Dean, supra. The existence of the deeds was 
known to plaintiff for some 3y2 years before this action was 
instituted. The same reasons that induced enactment of a statute 
of limitations for relief on the grounds of fraud (See, gen- 
erally, Mask v. Tiller, 89 N.C. 423) are equally relevant to claims 
grounded on alleged forgery. 

Affirmed. 

Judges CAMPBELL and BRITT concur. 

STATE OF NORTH CAROLINA v. HENRY LEE HARRIS 

No. 7026SC628 

(Filed 18 November 1970) 

1. -4rrest and Bail 5 3- arrest without a warrant 
An arrest without a warrant, except as authorized by statute, is 

illegal. 

2. Arrest and Bail § 3; Searches and Seizures 3 1- search incident to 
arrest - probable cause 

If an arrest without a warrant is to support an incidental search, 
the arrest must be made with probable cause. 

3. Arrest and Bail 8 3; Searches and Seizures § 1- arrest without war- 
rant - probable cause - search incident to arrest 

A police officer had probable cause to arrest defendant without 
a warrant for felonious housebreaking and felonious larceny, where 
the officer followed footprints from a house that had been broken 

,e con- and entered to a place where items stolen from the house wev 
cealed, and a short time thereafter the officer observed defendant go 
directly to that place, look around and immediately return by the 
same route; consequently, the officer's search of defendant incident to 
the arrest was valid. 

4. Arrest and Bail 5 5- failure of officer to use technically correct 
language in making arrest 

The arrest of defendant was not illegaI because the officer did 
not use technically correct language in making the arrest, where it 
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is  obvious t h a t  defendant understood t h a t  he was under arrest and 
submitted to  the officer. 

5. Searches and Seizures 9 1- search incident t o  arrest-legality - 
voir dire hearing - sufficiency of evidence and findings 

The facts found by the court a t  the  conclusion of a voir dire 
hearing a re  supported by the evidence and a r e  sufficient to support 
the court's conclusion tha t  the arresting officer had reasonable grounds 
f o r  a search of the person of defendant a t  the time and place of the 
arrest.  

APPEAL by defendant from Beal, Special Superior Court 
Judge, 6 July 1970 Schedule "D" Criminal Session, MECKLEN- 
BURG Superior Court. 

Defendant was charged with felonious housebreaking and 
felonious larceny from the home of Arnold J. Gilleland. Defend- 
ant was represented by court-appointed counsel. From judg- 
ment entered on the guilty verdict defendant appealed. 

Attorney General Morgan, by S ta f f  At torney Ronald M. 
Price, for  the State  appellee. 

James J. Caldwell for  defendant appellant. 

MORRIS, Judge. 

Defendant's assignments of error are directed to the voir 
dire examination conducted by the court to determine the 
legality of the search of defendant made by the arresting officer 
and the admissibility in evidence of articles taken from him 
as the result of the search. 

The arresting officer had previously testified that he was 
called to the residence of the prosecuting witness and arrived 
there about 4:00 p.m. Upon examination, he found that the 
rear door of the house had been pried open with some type 
instrument. In the bedroom all the dresser drawers had been 
pulled out, their contents dumped on the floor, and the drawers 
left on the floor. The house had been ransacked completely. 
Examination of the premises revealed that strand of barbed 
wire on top of a fence at the rear of the yard had been mashed 
down. The officer observed footprints across a newly plowed 
area behind the fence. He followed the footprints and found 
two portable television sets and a portable radio underneath 
a tree and some bushes. These were identified by Mr. Gilleland 
as belonging to him, and were returned to the house. The officer 
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testified that he was at  the Gilleland residence for approximately 
two hours. He further testified as follows: "I went up to Haw- 
thorne Lane near the playground of Hawthorne Junior High 
and parked my vehicle and sat and watched the area where 
the TV's were found. Shortly after dark there was a subject 
came across the ball field, went to the area where the TV's 
were left and-he looked around, turned, and came back the 
same direction which he had gone. At this time I cranked my 
car up and went down Hawthorne Lane and went around to 
the front of the school. I got out of the car and stood behind 
the school. This subject walked back towards the school and I 
stepped out. I identified myself and told him he was under arrest 
for investigation of housebreaking and larceny. After I did 
this, I searched him and found a beaded-" 

On the voir dire, the officer testified to substantially the 
same sequence of events adding that he found on the defendant 
the articles previously identified by the prosecuting witness as 
having been taken from his home and being exhibits Nos. 1 
and 2. The defendant insisted at trial and on appeal that the 
officer had no sufficient probable cause to make an arrest, that 
the arrest was therefore illegal and the search illegal and the 
exhibits should not be allowed in evidence. 

[I] An arrest without a warrant, except as authorized by 
statute, is illegal. State v. McCloud, 276 N.C. 518, 173 S.E. 2d 
"13 (1970). G.S. 15-41, in part, provides : 

"(2) When the officer has reasonable ground to believe 
that the person to be arrested has committed a felony and 
will evade arrest if not immediately taken into custody." 

Defendant does not contend that the situation was such that 
defendant would not have evaded arrest if not immediately 
taken into custody. The circumstances sufficiently indicate that 
he would have. Defendant's contention is that the arrest was 
without probable cause. 

12, 31 Of course, although a search without a warrant is, 
within limits, permissible if incident to a lawful arrest, if an 
arrest without a warrant is to support an incidental search, 
the arrest must be made with probable cause. "Probable cause 
exists if the facts and circumstances known to the officer war- 
rant a prudent man in believing that the offense has been com- 
mitted.'' Henry v. United States, 361 U.S. 98, 4 L. ed. 2d 134, 
80 S. Ct. 168 (1959), and cases there cited. We look then to the 
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evidence in this case to determine whether prudent men in the 
shoes of this officer would have seen enough to have permitted 
them to believe that this defendant was or had committed an  
offense in violation of the law. We reach an affirmative con- 
clusion. The evidence is conclusive and uncontradicted that a 
crime had been committed. The officer had found footprints 
obviously leading from Mr. Gilleland's residence to the place 
where stolen items were concealed. Defendant, a short time 
after the items were stolen, was observed by the officer going 
d i ~ e c t l y  to that place, looking around, and returning immediately 
by the same route. In our opinion this is sufficient to warrant 
the officer in believing that defendant had committed the 
offense. 

[4] Conceding that the officer did not use technically correct 
language in making the arrest, " [a] formal declaration of arrest 
by the officer is not a prerequisite to the making of an arrest." 
State v. Tippe-tt, 270 N.C. 588, 165 S.E. 2d 269 (1961). "If the 
person arrested understands that he is in the power of the one 
arresting and submits in consequence, it is not necessary that 
there be an application of actual force, a manual touching of 
the body, or a physical restraint that may be visible to the eye." 
5 Am. Jur. 2d, Arrest, 5 1. I t  is obvious that the defendant un- 
derstood that he was under arrest and submitted to the officer. 
We are not willing to hold the arrest invalid because of the 
language used by the officer and thereby place additional bur- 
dens on law enforcement officers. We hold that the arrest was 
a legal arrest and the search incident thereto valid. I t  follows, 
therefore, that the evidence obtained as the of the search 
was properly admitted against the defendant. 

[5] But defendant contends that the court failed to find suf- 
ficient facts at  the conclusion of the voir dire. Defendant ear- 
nestly contends that evidence introduced which was favorable 
to defendant should have been included in the findings of fact. 
Defendant introduced no evidence on the voir dire examination. 
Most of the evidence which defendant now insists should have 
been included in the findings of fact was introduced by defend- 
ant after the voir d i ~ e  was concluded. The facts found by the 
court are supported by the evidence, and the facts found sup- 
port the court's conclusion that the "Officer had reasonable 
grounds upon which to conduct a search of the person of the 
defendant a t  the time and place of the arrest." 

Defendant's remaining assignment of error is directed 
to the denial of his motions for judgment as of nonsuit made 
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a t  the close of the State's evidence and renewed a t  the close of 
all the evidence. He candidly and properly concedes that if ex- 
hibits Nos. 1 and 2 were properly admitted into evidence, there 
was ample evidence uponwhich to submit the case to the jury. 
Our holding with respect to the admission of the exhibits obviates 
the necessity for discussion of this assignment of error. 

Affirmed. 

Judges BROCK and GRAHAM concur. 

WELSON'S PREMIUMS AND GIFTS, INC. v. JEAN PHILLIPS 
DUNCAN, T/A SPECIALTY BROKERS ADVERTISING 

No. 7026DC634 

(Filed 18 November 1970) 

1. Sales § 17; Uniform Commercial Code § 15- counterclaim for breach 
of warranty --sufficiency of evidence for jury 

In this action to recover the purchase price of 264 electric knives 
sold by plaintiff to defendant, the trial court erred in directing a 
verdict in favor of plaintiff on defendant's counterclaim for damages 
resulting from plaintiff's breach of warranty on 765 radios that were 
par t  of the order for the knives, where defendant's evidence tended 
to show that  plaintiff made an  express warranty that  the radios 
ordered by defendant were identical to the model desired by defend- 
ant's customer and that  only the model number had been changed, 
that  the warranty was made before defendant placed her order with 
plaintiff and constituted a basis for the bargain, that defendant's cus- 
tomer refused to accept the radios delivered by plaintiff, that  the two 
models were not identical and the model delivered by plaintiff was 
inferior to that  desired by defendant's customer, and that  defendant 
lost a profit of $1,807.05 as  the result of cancellation of the order 
by her customer. G.S. 25-2-313. 

2. Evidence § 33; Damages 9 13- hearsay evidence - speculative dam- 
ages 

The trial court properly excluded under the hearsay rule and 
the speculative damages rule evidence offered by defendant that  she 
was damaged by plaintiff's breach of warranty on radios that were 
refused by defendant's customer because defendant was thereafter 
placed on the customer's "black list7' and was not allowed to bid on 
other contracts with the customer. 

3. Rules of Civil Procedure 5 15- denial of motion to  amend answer and 
counterclaim 

The trial court did not err in denying defendant's motion to 
amend her answer and counterclaim to indicate clearly that  her counter- 
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claim was  based on breach of contract, since the t r ia l  court has  broad 
discretion in permitting or  denying amendments and denial of the mo- 
tion did not prejudicially affect defendant's rights. Rule of Civil Pro- 
cedure No. 15 (b). 

APPEAL by defendant from Stukes,  District Judge, 4 May 
1970 Session, MECKLENBURG District Court. 

This civil action was instituted by plaintiff to recover the 
sales price of certain merchandise sold by plaintiff to defendant. 
The complaint alleges that  defendant is indebted to plaintiff 
in the sum of $25.70, the purchase price of a gift catalog, and 
the further sum of $3,165.36, the purchase price of 264 electric 
knives delivered on defendant's order to Union Carbide Corpo- 
ration (Union Carbide) a t  Oak Ridge, Tennessee. 

Defendant filed answer in which she denied being indebted 
to plaintiff for the gift catalog but admitted owing plaintiff 
the amount alleged in the complaint for the electric knives. 
Defendant further alleged counterclaims against plaintiff for 
$1,807.05 and $7,500 resulting from loss of profits and damages 
by reason of plaintiff's breach of warranty on 765 radios that 
were part  of the order for the knives. 

A t  trial, following introduction of portions of the com- 
plaint and answer relating to indebtedness for the knives, plain- 
tiff's motion for directed verdict for $3,165.36 was allowed. 
Defendant then introduced evidence summarized as follows : 

Early in 1969 defendant's salesman negotiated with Union 
Carbide for the sale of merchandise to i t  for use in an  incen- 
tive program. Thereafter, defendant's salesman contacted plain- 
tiff and requested prices on certain electric knives and on RCA 
Model RLD25Y (25Y) radios, items desired by Union Carbide. 
Regarding the radios plaintiff advised defendant's salesman 
that 25Y was a "last year's model" and no longer available; 
that  25Y had been replaced by RCA Model No. RLD2lY (21Y) ; 
that  21Y was the same radio as 25Y, just a change of model 
number; that  the two radios had the same component parts 
and "if anything" 21Y was a better radio. Plaintiff was quoted 
by defendant as  having said "Little girl, don't you worry. It's 
the same radio, only a newer model." On the basis of plaintiff's 
representations, defendant placed a bid for the contract to 
furnish Union Carbide 264 electric knives and 769 RCA radios; 
the purchase requisition from Union Carbide to defendant 
specified RCA Model 25Y radios. Defendant's bid was accepted 
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by Union Carbide and defendant on 20 February 1969 placed 
her order with plaintiff for the knives and radios to be shipped 
to Union Carbide. Although defendant's order to plaintiff speci- 
fied Model 25Y radios, the specification was followed by this 
qualification: "(It  is my understanding that you will substitute 
the above to RLD2lY because RLD25Y is no longer available. 
This is the replacement for the 25Y. The 21Y has all the same 
features.)'' On 10 March 1969 Union Carbide notified defend- 
ant it would not accept the 21Y radios in substitution for 25Y 
radios. Defendant proceeded to supply Union Carbide with the 
electric knives a t  a small loss; had Union Carbide accepted the 
radios, defendant would have received a profit of $1,807.05 on 
the radios. On the same day that Union Carbide rejected the 
radios, defendant determined that although models 25Y and 
21Y looked alike on the outside, when the cases were removed, 
25Y was found to have a four inch speaker and 21Y a three 
and one-half inch speaker; there was also a difference in the 
dials of the two models. 

Defendant attempted to offer evidence that following the 
above experience she attempted to make further sales to Union 
Carbide but was placed on their "black list" and no further 
business relations between defendant and Union Carbide were 
had; that defendant suffered considerable damage by reason 
of being placed on Union Carbide's black list. Evidence on these 
contentions was offered by defendant's salesman and was re- 
jected. 

At the close of all the evidence, defendant moved to amend 
her counterclaim but the court in its discretion denied her 
motion. Plaintiff moved to dismiss the counterclaim and for 
a directed verdict; plaintiff's motions were allowed and from 
judgment predicated thereon, defendant appealed. 

James M. Shannonhouse, Jr., f o r  plaint i f f  appellee. 

Raleigh A. Shoemaker  and H u g h  L. Lobdell f o r  de fendant  
appellant. 

BRITT, Judge. 

[I] Defendant contends first that the trial court committed 
error in directing a verdict in favor of plaintiff on defendant's 
counterclaim and in not submitting appropriate issues to the 
jury. We agree with this contention. 
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G.S. 25-2-313, a portion of the Uniform Commercial Code, 
provides as follows : 

"525-2-313. EXPRESS WARRANTIES BY AFFIRMATION, PROM- 
ISE, DESCRIPTION, SAMPLE.- (1) Express warranties by t,he 
seller are created as follows: 

(a)  Any affirmation of fact or promise made by the seller 
to the buyer which relates to the goods and becomes part 
of the basis of the bargain creates an express warranty 
that the goods shall conform to the affirmation or promise. 

(b) Any description of the goods which is made part of 
the basis of the bargain creates an express warranty that 
the goods shall conform to the description. 

(c) Any sample or model which is made part of the 
basis of the bargain creates an express warranty that the 
whole of the goods shall conform to the sample or model. 

(2) It is not necessary to the creation of an express 
warranty that the seller use formal words such as 'war- 
rant' or 'guarantee' or that he have a specific intention to 
make a warranty, but an affirmation merely of the value 
of the goods or a statement purporting to be merely the 
seller's opinion or commendation of the goods does not 
create a warranty. (1965, c. 700, s. 1.)" 

Considering defendant's evidence in the light most favor- 
able to her, the jury could have found that plaintiff made an 
express warranty that the RCA Model 21Y radio was identical 
to 25Y, that the warranty was made before defendant placed 
her order with plaintiff and constituted a basis for the bar- 
gain. Evidence that Union Carbide refused to accept the radios 
and that the investigation of differences in the two models 
by defendant's salesman subsequent to Union Carbide's can- 
cellation, if believed, was sufficient to show that the two models 
were not identical and that 21Y was inferior. As to defendant's 
damage on loss of sale of the radios, there was direct testimony 
to the effect that she lost a profit of $1,807.05 as the result 
of the cancellation order by Union Carbide. The trial court 
erred in directing a verdict in favor of plaintiff on defendant's 
counterclaim. 

[2] Defendant next contends that the trial court erred in 
excluding testimony of defendant's witness to the effect that 
defendant was damaged by reason of not being allowed to bid 
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on other contracts with Union Carbide and consequent damages 
resulting to defendant. This contention is without merit as the 
evidence offered by defendant was inadmissible under the hear- 
say rule and the speculative damages rule. Wilson v. Hartford 
Accident and Indemnity  Co., 272 N.C. 183,158 S.E. 2d 1 (1967) ; 
3 Strong N. C. Index 2d, Damages, Sec. 8, pp. 174-175. 

[3] Finally, defendant contends that the court erred in deny- 
ing her motion to amend her answer and counterclaim to clearly 
indicate that her counterclaim was based on breach of contract. 
This contention is without merit as the trial court has broad 
discretion in permitting or denying amendments and the denial 
of the motion did not prejudicially affect defendant's rights. 
Perfecting Service Co. v. Product Dev. & Sales Co., 264 N.C. 79, 
140 S.E. 2d 763 (1965) ; G.S. 1A-1, RuIe l5(b) .  

For the reasons stated, defendant is entitled to a 

New trial. 

Judges CAMPBELL and VAUGHN concur. 

STATE O F  NORTH CAROLINA v. DONALD JAMES BENFIELD 

No. 70259C537 

(Filed 18 November 1970) 

Larceny 4- sufficiency of indictment to support conviction 
An indictment charging the larceny of property having a value 

of more than $200 is sufficient to support a conviction of larceny 
from the person, notwithstanding the indictment failed to allege a 
larceny from the person. G.S. 14-70; G.S. 14-72 (b) (1). 

APPEAL by defendant from Martin, Judge of the Superior 
Court,  9 March 1970 Session, BURKE Superior Court. 

Defendant was charged in a bill of indictment, proper in 
form, with the felony of larceny of property of a value of more 
than two hundred dollars. 

The State's evidence tended to show the larceny of forty 
dollars from the person of Tom Lee Mace on 24 June 1969. The 
case was submitted to the jury upon the question of defend- 
ant's guilt of the offense of larceny from the person. 
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From a verdict of guilty, and judgment imposed thereon, 
defendant appealed. 

Attorney General Morgan, by S t a f f  At torney Walker, for 
the State. 

Thomas M. Starnes for  defendant. 

BROCK, Judge. 

Defendant assigns as error the denial of his motion in 
arrest of judgment. 

The bill of indictment, upon which defendant was tried, 
reads as follows: 

"The Jurors for the State upon their oath present, 
that Donald James Benfield late of the County of Burke, 
on the 24th day of June, in the year of our Lord one thous- 
and nine hundred and sixty-nine, with force and arms, 
a t  and in the county aforesaid, T w o  Hundred Forty Dol- 
lars in United States  Currency ($240.00) of  the  value of 
more than  T w o  Hundred Dollars, of the goods, chattels 
and moneys of one Mr. & Mrs. Tom Mace then and there 
being found, feloniously did steal, take and carry away, con- 
trary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the State." 
(Emphasis added.) 

The State's evidence tended to show that defendant took 
two $20.00 bills from Mr. Mace's wallet while i t  was being held 
in Mr. Mace's hand. 

The trial judge charged the jury as follows: 

"Under the evidence in this case, the court is sub- 
mitting the case to you on the charge which is known in 
law as larceny from the person. And I charge you that the 
felonious or criminal taking and carrying away of the per- 
sonal property of another, by force and against the will of 
the owner; and taking and carrying away with the then 
present intent on the part of the one who takes it, to appro- 
priate it to his own use for all time, and to deprive the 
rightful owner of its use. And when that taking is from 
the person of the one owning the property, then that is 
what is known in law as larceny from the person." 
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And later he instructed the jury as follows: 

"The State has the burden of proof; and I charge you 
that if the State has satisfied you from the evidence, and be- 
yond a reasonable doubt, that on June 24th, 1969, between 
the hours of two p.m. and three-fifteen p.m. that the de- 
fendant Benfield took and carried away forty dollars 
($40.00) of United States money, from the person of Tom 
Mace, without his consent and against his will; that such 
money was taken and carried away by the defendant, with 
the felonious intent to deprive Tom Mace of his money 
permanently and to convert i t  to the defendant's use, i t  
would be your duty to return a verdict of guilty of larceny 
from the person." 

From a reading of the bill of indictment it is clear that 
defendant was charged with the felony of larceny of property 
of a value of more than $200.00 (G.S. 14-70) and from the in- 
structions given to the jury by the trial court, i t  can be clearly 
seen that defendant was found guilty of the felony of larceny 
from the person of the sum of $40.00 (G.S. 14-72 (b) (1) ). 

I t  was stated as early as 1895 that it is not necessary for 
the indictment to allege that the larceny was from the person 
for it to be shown. State v. Bynum, 117 N.C. 749, 23 S.E. 218. 
Also it was held that an indictment for larceny charged a felony, 
and it was a matter of defense to mitigate the charge to a mis- 
demeanor by showing that the property taken was a value of 
less than the amount prescribed by statute, and that i t  was 
neither taken from the person nor from a dwelling-house. State 
v. Harris, 119 N.C. 811, 26 S.E. 148. 

The reasoning of Bynum and Harris was followed in State 
v. Davidson, 124 N.C. 839, 32 S.E. 957 (1899) ; State v. R.R., 
125 N.C. 666, 34 S.E. 527 (1899) ; State v. Hankins, 136 N.C. 
621, 48 S.E. 593 (1904) ; State v. Dixon, 149 N.C. 460, 62 S.E. 
615 (1908) ; and State v. Flynn, 230 N.C. 293, 52 S.E. 2d 791 
(1949). 

In State v. Stevens, 252 N.C. 331, 113 S.E. 2d 577 (1960), 
two defendants were charged with larceny of $104.00. They en- 
tered pleas of nolo contendere to larceny from the person, and 
were sentenced to terms of not less than three nor more than 
eight years and not less than three nor more than five years. 
On appeal the judgments were upheld by a unanimous court. 
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In State v. Bowers, 273 N.C. 652, 161 S.E. 2d 11 (1968), 
Justice Bobbitt (now Chief Justice) referring to the holding in 
State v. Ste,vs?zs, supra, stated the following: 

"Seemingly, Stevens stands for the proposition that 
an indictment charging the larceny of property of the value 
of two hundred dollars or less is a sufficient basis for a 
conviction of larceny from the person or a plea of guilty 
or nolo contendere to larceny from the person. The present 
appeal does not necessitate reconsideration of the decision 
in Stevens. However, solicitors would do well to include 
in bills of indictment the words 'from the person' if and 
when they intend to prosecute for the felony of larceny 
from the person." 

Therefore i t  seems clear that Stevens, as late as 1968, 
stands for the proposition as announced in State v. Bynum, 
supra, in 1895, that i t  is not necessary for the indictment to 
allege that the larceny was from the person for it to be shown. 

Although Judge Martin has applied in this case a legal 
principle of long standing, i t  nevertheless seems to us that the 
State should be required to allege larceny from the person if that 
is the offense it intends to prove. The requirement that this 
should be alleged seems to be equally as compelling as the re- 
quirement of allegations that a larceny was by breaking or 
entering (State v. Fowler, 266 N.C. 667, 147 S.E. 2d 36), or 
was of goods of a value of more than $200.00 (State v. Cooper, 
256 N.C. 372, 124 S.E. 2d 91). However, being bound by the de- 
cisions of the Supreme Court of North Carolina, we overrule 
defendant's assignment of error to the failure of the trial judge 
to arrest judgment. 

We have considered defendant's remaining assignments of 
error and in our opinion they are without merit. 

No error. 

Judges MORRIS and GRAHAM concur. 
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STATE O F  NORTH CAROLINA v. BOBBY RAY JONES 

No. 7014SC473 

(Filed 18 November 1970) 

Searches and Seizures 5 1; Criminal Law 8 84- search of defendant by 
arresting officers - second search of defendant a t  jail - incident to 
lawful arrest 

Where two police officers arrested defendant on a charge of 
escaping from prison and frisked defendant on the spot but found no 
weapons, and a third officer came to the scene of the arrest and took 
defendant to jail, a search of defendant a t  the jail by the third officer 
without a warrant was lawfully conducted as  an  incident of defend- 
ant's arrest, and evidence discovered as  a result of the search was 
properly admitted in a trial of defendant for forgery and uttering. 

APPEAL by defendant from Canaday, Superior Cou/rt Judge, 
6 April 1970 Criminal Term of DURHAM Superior Court. 

On 21 July 1969 Officers Kelly and Joyner of the uniformed 
division of the Durham Police Department arrested the defend- 
ant Bobby Ray Jones on a charge of escaping from prison two 
or three months earlier. The arresting officers frisked Jones 
on the spot but found no weapons. The officers had no car, so 
they called Detective Leathers a t  the Durham Police station and 
asked that he come out to the scene of the arrest (about a ten- 
minute drive from the station) to escort their prisoner back to 
jail. Detective Leathers did so. 

At the jail Detective Leathers took Jones to an interroga- 
tion room where he searched Jones and Jones' effects. Detective 
Leathers had neither a search warrant nor Jones' permission 
to search. The search was described by Detective Leathers as  
"customary and routine" procedure when jailing prisoners. De- 
tective Leathers testified on voir dire that he was searching for 
proofs of any crime. 

In the search Detective Leathers found a Selective Service 
registration card and a check, both bearing the name of Levon 
Stanley. Three days after the search Detective Leathers invesi- 
gated a bad check complaint from a local merchant. He found 
the check involved to be similar to the one that he had seized 
from Jones during the jail search, although it bore a different 

On this evidence, the trial judge concluded: That the search 
was made "pursuant to and incidental to a lawful arrest" and 
that the detective did not need a search warrant. 
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signature and the endorsements of "Levon Stanley" on the two 
checks appeared to have been written by different hands. De- 
tective Leathers continued to investigate this new turn of 
events and interrogated Jones a t  Central Prison in Raleigh in 
August, with the result that in February 1970, the Grand Jury 
indicted Jones on a charge of forgery and uttering. At Jones' 
trial the court admitted into evidence, over defense counsel's 
objections, the Selective Service registration card and the check 
seized by Detective Leathers during the jail search, as well as 
the similar check involved in the complaint which Detective 
Leathers investigated three days later. 

The trial court denied defense motions for suppression of 
the evidence seized during the jail search and for judgment as  
of nonsuit. The defendant presented no evidence. Jones was 
convicted as charged and sentenced to a term of eight (8) to ten 
(10) years in prison. From the conviction, defendant appealed. 

Attorney General Robert Morgan by  Assistant At torney 
General I. Bever1.y Lake, Jr., and Staf f  At torney Ronald M. 
Price for  the  State. 

A. H. Borland for  defendant appellant. 

VAUGHN, Judge. 

The sole question presented on this appeal is properly 
stated by the appellant as follows: 

"Whether, under the facts of this case the trial court - 
committed reversible error, requiring a new trial in deny- 
ing defense motions for suppression of illegally seized evi- 
dence and for judgment as of nonsuit?" 

We hold that appellant's question should be answered in 
the negative. Appellant had been arrested, his person was validly 
under the physical dominion of the law, and there is nothing in 
the record to indicate that the search a t  the police station was 
unreasonable. The search being proper, any evidence obtained 
thereby was properly admitted. State v. Shedd, 274 N.C. 95, 
161 S.E. 2d 477; State v. Tippett,  270 N.C. 588, 155 S.E. 2d 269. 

We do not agree with defendant's contention that this 
search violated any of defendant's rights under the United 
States Constitution. In Charles v. United States, 278 F.  2d 386 
(9th Cir. 1960), cert. den. 364 U.S. 831, 81 S. Ct. 46, 5 L. Ed. 
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2d 59, rehearing denied, 364 U.S. 906, 81 S. Ct. 230, 5 L. Ed. 2d 
198, the defendant was arrested a t  his home upon two warrants 
charging him with threatening and assault and battery. The de- 
fendant was frisked immediately upon arrest. A short time 
later, defendant's pockets were searched, and a packet of mari- 
juana was disclosed. The defendant was then arrested for un- 
lawful possession of narcotics. In  discussing the propriety of 
admitting the marijuana into evidence, the Ninth Circuit Court 
of Appeals said : 

". . . [Ilt seems to us that a search of the person of 
the accused, even for the purpose of uncovering evidence 
of a crime other than that which is charged, is generally 
incident to a valid arrest. Power over the body of the accused 
is the essence of his arrest; the two cannot be separated. 
To say that the police may curtail the liberty of the accused 
but refrain from impinging upon the sanctity of his pockets 
except for enumerated reasons is to ignore the custodial 
duties which devolve upon arresting authorities. Custody 
must of necessity be asserted initially over whatever the 
arrested party has in his possession a t  the time of the 
apprehension. Once the body of the accused is validly sub- 
jected to the physical dominion of the law, inspections of 
his person, regardless of purpose, cannot be deemed un- 
lawful, see People v. Chiagles, 1928, 237 N.Y. 193, 142 N.E. 
583, 32 A.L.R. 676, unless they violate the dictates of rea- 
son either because of their number or their manner of 
perpetration." 

Another similar case is Bailey v. U.S., 404 F. 2d 1291 (D.C. 
Cir. 1968). Bailey was arrested in a restaurant on a charge of 
armed robbery. The arresting officers took him to the street 
and frisked him. Bailey was then taken to the police station and 
booked. A search of Bailey's clothing a t  the police station re- 
vealed a quantity of heroin capsules. The Court of Appeals for  
the District of Columbia Circuit held that the search at the police 
station was "clearly reasonable," citing Charles v. United States, 
supra. 

Appellant asserts that Chime1 v. California, 395 U.S. 752, 
89 S. Ct. 2034, 23 L. Ed. 2d 685 limits the scope of a search of 
a prisoner a t  police headquarters. That question was considered 
in January of 1970 by the First Circuit Court of Appeals in 
United States v. DeLeo, 422 F. 2d 487 (1st Cir. 1970), cert. den. 
397 U.S. 3087, 90 S. Ct. 1355, 25 L. Ed. 2d 648. DeLeo was 
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arrested a t  a drugstore on charges of federal bank robbery. The 
arresting officer frisked him a t  the place of arrest. Forty min- 
utes later a t  local F.B.I. headquarters, agents again searched 
DeLeo and found incriminating evidence. The Court considered 
the line of cases (specifically including Charles v. United States, 
supra) holding that a second search at police headquarters is 
valid, and concluded : 

"We disagree that Chimel v. California, supra, has 
overruled these cases, We are disinclined to read Chime1 
as teaching new doctrine on the subject of search of an 
accused shortly after his arrest a t  the first place of deten- 
tion; the rationale of Chime1 does not require its extension 
to cases like that a t  bar, for the evil sought to be rooted 
out is not present." 

* * * * 
"The difference between the situation in Chimel and 

that in the case before us is this: the arrest of a suspect 
in a particular place-be i t  his apartment, office, or house- 
has no such nexus with that place as, without more (i.e., 
a valid search warrant), would justify searching the prem- 
ises; but the fact that a suspect arrested in a public place, 
has been subjected only to a hasty search for obvious 
weapons has a reasonable nexus with the necessity of con- 
ducting a more deliberate search for weapons or evidence 
just as soon as he is in a place where such a search can 
be performed with thoroughness and without public em- 
barrassment." 

Appellant's assignment of error with respect to the denial 
of his motion for judgment as of nonsuit a t  the close of the 
State's evidence is without merit. The evidence was sufficient to 
go to the jury. 

No error. 

Judges CAMPBELL and BRITT concur. 
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STATE OF NORTH CAROLINA v. THOMAS STEVENS 

No. 7027SC471 

(Filed 18 November 1970) 

1. Criminal Law 9 104- defendant's waiver of first nonsuit motion 
By introducing evidence, a defendant waives his first motion for 

nonsuit, which is made a t  the close of the State's evidence. G.S. 15-173. 

2. Criminal Law 8 176- motion for nonsuit -review on appeal 
On appeal from the denial of defendant's motion for nonsuit 

made a t  the close of all the evidence, including defendant's evidence, 
the Court of Appeals will consider all of the evidence to determine its 
sufficiency to carry the case to the jury; if the evidence in its en- 
tirety, taken in the light most favorable to the State, is sufficient 
to support the verdict, the appeal must fail. 

3. Forgery 8 2- prosecution for forgery and attempted forgery -suf- 
ficiency of evidence 

In a prosecution for forgery of a check and for attempting to  
utter the same check knowing i t  to have been forged, the State's evi- 
dence on each charge was sufficient to be submitted to the jury; the 
fact that  the defendant was unsuccessful in his attempt is immaterial. 

APPEAL by defendant from Falls, J., 11 May 1970 Session 
of LINCOLN Superior Court. 

Defendant was indicted on a two-count bill charging that 
he (1) forged a particularly described check and (2) attempted 
to utter the same check knowing it to have been forged. He 
pleaded not guilty to both counts. The check described in the 
indictment was dated 5 February 1970, was drawn on First 
Citizens Bank & Trust Co., Lincolnton, N. C., was payable to 
John Brown in the amount of $85.75, and purported to bear on 
the face of the eheck the signature of David Clark as drawer 
and on the back of the check the signature of John Brown as  
endorser. 

The State offered evidence in substance as follows: 

A bank employee testified that sometime in January or 
February, 1970, she saw defendant in First Citizens Bank & 
Trust Co. in Lincolnton. Defendant wanted to pick up a check- 
book, saying he wished to buy furniture and had left his check- 
book a t  home. He did not have an account a t  the bank. 

David Clark, whose name appeared on the face of the check 
as  drawer, testified that the signature on the check described 
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i n  the indictment was not his signature, that he did not author- 
ize anyone to sign the check on his behalf, and that he had no 
account a t  the bank in February, 1970. Clark also testified that 
a couple of years previously defendant had worked for him a t  
his chicken farm and while so employed had been paid by pay- 
roll check. 

Jack Rhodes, who operated a service station in Lincolnton, 
testified that on 6 February 1970 defendant came in his place 
of business and wanted to cash the check described in the indict- 
ment, telling Rhodes that the check had been given to defendant 
as  a payroll check from Dave Clark's poultry farm. Rhodes 
refused to cash the check and defendant left, after which Rhodes 
called Dave Clark and then called the police. 

A police officer testified that on 6 February 1970 he re- 
ceived a call to go to Rhodes Service Station, where Mr. Rhodes 
told him what had occurred. About two hours later he found 
defendant standing in front of another service station. Defendant 
was staggering and the officer arrested him for public drunken- 
ness and for carrying a concealed weapon. Upon searching 
defendant, the officer found the check in defendant's left-hand 
coat pocket. 

At this point in the trial the State rested and defendant 
moved for nonsuit, which motion was overruled. 

Defendant took the stand and testified that he had never 
had the check in his possession, had not presented i t  to Jack 
Rhodes and asked him to cash it, had not been in Mr. Rhodes' 
place of business, had not had the check on his person when he 
was arrested, and that he knew nothing about it. Defendant also 
testified he had never been to school and that the only writing 
he could do was to sign his name. 

In rebuttaI, the State recalled Jack Rhodes to the stand and 
also called Rhodes' son as a witness. Both testified they saw 
defendant sign the back side of the check when he was in the 
service station asking them to cash it. The son also testified 
defendant told him a t  the time that he worked for Dave Clark. 

At the close of all the evidence, defendant again moved for 
nonsuit. The motion was overruled and the jury found defendant 
guilty on both counts. From judgment imposing prison sentences, 
defendant appealed. 
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Attorney General Robert Morgan by  Assistant At torney 
General Myron C. Banks for  the  State. 

Sheldon M. Roper for  defendant appellant. 

PARKER, Judge. 

[I, 21 The only assignments of error brought forward in appel- 
lant's brief are directed to the refusal to grant his motions for  
nonsuit. By introducing evidence, defendant waived his first  
motion, which was made a t  the close of the State's evidence. 
G.S. 15-173; State v. Prince, 270 N.C. 769, 154 S.E. 2d 897. On 
this appeal, therefore, we consider all of the evidence to deter- 
mine its sufficiency to carry each of the two cases charged 
against defendant to the jury. If the evidence in its entirety, 
taken in the light most favorable to the State, is sufficient 
to support the verdict, defendant's appeal must fail. State v. 
Norris ,  242 N.C. 47, 86 S.E. 2d 916. 

[3] There was here ample evidence to carry the case charged i n  
each count of the indictment to the jury. There was direct evi- 
dence that the check had been forged; the purported drawer 
testified he had not signed or authorized anyone else to sign his 
name thereto. There was direct evidence the defendant was in  
possession of and attempted to utter the cheek; two witnesses 
testified they saw him endorse the name of the purported payee 
on the back of the check when he presented it to them and 
requested them to cash it. These witnesses also kestified that 
while so doing defendant represented the check to be a valid 
instrument which had been given him by the purported drawer 
a s  a payroll check. These circumstances were sufficient to sup- 
port a jury finding that defendant had himself forged the check. 
S ta t e  v. Welch, 266 N.C. 291, 145 S.E. 2d 902; Annotation, 164 
A.L.R. 621; 36 Am. Jur. 2d, Forgery, 5 44, p. 706. The check 
on its face was an instrument apparently capable of effecting 
a fraud, and i t  is immaterial that defendant was unsuccessful 
i n  his attempt. The State's evidence was sufficient to permit the 
jury finding defendant guilty of all essential elements of each of 
the crimes with which he was charged. State v. Greenlee, 272 
N.C. 651, 159 S.E. 2d 22. In so doing the jury simply chose not 
to believe defendant's testimony in denial. 
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In the trial and judgments appealed from we find 

No error. 

Chief Judge MALLARD and Judge HEDRICK concur. 

W. C. PALMER AND WIFE, HAZEL H. PALMER V. M. R. S. 
DEVELOPMENT CORPORATION 

No. 7025SC555 

(Filed 18 November 1970) 

1. Attachment 5 7- failure to post increased bond required by court 
order - dismissal of attachment - authority of court 

A judge of the superior court had authority t o  require plaintiffs 
in  attachment to  increase their bond required by G.S. 1-440.10 o r  have 
their attachment dismissed and to dismiss the  attachment by a second 
order in  which he found t h a t  the increased bond required by his 
previous order was not posted within the time specified. 

2. Attachment 5 7- amount of plaintiffs9 bond- jury trial 
Plaintiffs in  attachment were not entitled to  a jury t r ia l  on  

the question of increasing the bond required by G.S. 1-440.10, the  
size of a plaintiff's bond not being within the  "issues" envisioned by  
G.S. 1-440.36 (c) . 
APPEAL by plaintiffs from Beal, Special Judge, in Chambers, 

Lenoir, N. C., 8 May 1970 and 15 May 1970. 
In their complaint, filed in CALDWELL Superior Court on 23 

April 1970, plaintiffs allege: Defendant is a North Carolina 
corporation. On 5 May 1969 the parties entered into a written 
contract whereby plaintiffs agree to sell, and defendant agreed 
to  purchase, certain lands in Watauga County belonging to plain- 
tiffs. Defendant owes plaintiffs $42,300 less credits of approxi- 
mately $18,500 on said contract. Defendant owns certain other 
lands in Watauga County which are heavily encumbered ; defend- 
an t  is attempting to sell its lands and all of its assets with intent 
to  defraud its creditors and particularly plaintiffs. Plaintiffs 
ask for judgment in the sum of $23,800 and that defendant's 
lands be attached. 

On the same day they filed their complaint, plaintiffs filed 
a n  affidavit as required by G.S. 1-440.11 and a bond or under- 
taking as required by G.S. 1-440.10 in amount of $200. An As- 
sistant Clerk of the Superior Court of Caldwell County issued 
a warrant of attachment addressed to the Sheriff of Watauga 
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County and on 24 April 1969 said sheriff levied on approxi- 
mately seventy-five acres of land belonging to defendant in 
Watauga County. 

On 6 May 1970, defendant filed a written motion in Cald- 
well Superior Court asking that the action be dismissed, that 
the attachment be dismissed pursuant to G.S. 1-440.36, or that 
plaintiffs' undertaking be increased $500,000. On the same day 
plaintiffs, pursuant to G.S. 1-440.36, filed written request for a 
jury trial on all issues raised by defendant's motion. 

On 20 May 1970 an order signed by Judge Beal dated 8 
May 1970, "nunc pro tunc," was filed, the order being summa- 
rized as follows: This cause came on to be heard on 1 May 1970 
upon a special appearance by defendant asking that the order of 
attachment be dismissed or that plaintiffs' undertaking be in- 
creased $500,000. Attorneys for all parties were present, but 
plaintiffs' attorney complained that he had only two hours notice 
of the hearing. After considering an affidavit presented by 
defendant and the contentions of the parties, the court found 
that the $200 undertaking posted by plaintiffs did not provide 
reasonable protection to defendant in the event that plaintiffs 
failed to prevail and that the undertaking should be increased 
to $75,000. It was ordered that plaintiffs post a bond of $75,000 
by 5 :00 P.M. on 5 May (1970) "or the attachment be dismissed." 

On 20 May 1970 an order signed by Judge Beal dated 8 
May 1970 was filed, this order being summarized in pertinent 
part as follows: Plaintiffs having given notice of appeal from 
the order of 1 May 1970 requiring plaintiffs to post a bond for 
$75,000 by 5:00 P.M. on 5 May 1970 or the attachment would 
be dismissed, and the court concluding that plaintiffs are not 
entitled to a jury trial on the question of the amount of bond 
plaintiffs should post, and the court finding that plaintiffs failed 
to post bond for $75,000 as heretofore ordered and that the only 
bond now posted is the original $200 bond, the order of attach- 
ment is dismissed. 

Plaintiffs appeal from the orders of Judge Beal. 

West and Groome by H. Houston Groorne, Jr. for plaintiffs 
appellants. 

Collier, Harris and Homesley by  Richard M. Pearman, Jr. 
for defendant appellee. 
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BRITT, Judge. 

[I] Although cretain proceedings in this case as revealed by 
the record, particularly the brief notice of hearing provided 
plaintiffs or their attorneys and the filing of orders twelve days 
after rendition, are not to be commended, we hold that Judge 
Beal exercised lawful authority in requiring plaintiffs to in- 
crease their bond or have their attachment dismissed, and dis- 
missing the attachment when plaintiffs failed to post the 
additional bond within the time fixed. 

G.S. 1-440.40 (a)  provides that " (a)  t any time before judg- 
ment in the principal action, on motion of the defendant, the 
clerk or judge may, if he deems i t  necessary in order to provide 
adequate protection, require an increase in the amount of the 
bond previously given by or required of the plaintiff." G.S. 
1-440.9 authorizes a court of proper jurisdiction to fix all neces- 
sary procedural details in any matter pending under the provi- 
sions of Article 35 of Chapter 1 entitled "Attachment" where 
the statute fails to make definite provision. 

Article 35 does not specifically authorize the court to dis- 
solve or dismiss an attachment when a plaintiff fails to carry out 
the court's order to increase the bond, but pursuant to the general 
authorization of G.S. 1-440.9 to fix all procedural details not 
specified elsewhere, and in aid of its own jurisdiction over the 
matter, we think the court has authority to dissolve an attach- 
ment after the court's lawful order has not been carried out. 
Luff v. Levey, 203 N.C. 783, 166 S.E. 922 (19321, is distinguish- 
able from the instant case. In the Luff case the Superior Court 
in a single order provided that plaintiff's bond should be in- 
creased a specified sum and "upon failure of the plaintiff to 
comply with this order, within the above time specified, the 
attachment heretofore issued in this cause shall be vacated and 
discharged ips0 facto, without further action by the court." The 
Supreme Court held that while the order requiring an increased 
bond was wholly valid, the condition annexed was invalid. In 
the instant case Judge Beal entered a second order in which he 
found that the increased bond required by his previous order 
was not posted within the time specified and because thereof 
dismissed the attachment. 

121 Plaintiff's contention that they were entitled to a jury trial 
on the question of increasing the bond is without merit. We do 
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not think the "issues" envisioned by G.S. 1-440.36 (c) include 
the size of a plaintiff's bond. 

The orders of the superior court appealed from are 

Affirmed. 

Judges CAMPBELL and HEDRICK concur. 

STATE O F  NORTH CAROLINA v. GARY YOST 

No. 7026SC631 

(Filed 18 November 1970) 

1. Criminal Law $9 7, 121- defense of entrapment - sufficiency of evi- 
dence 

The evidence in a burglary prosecution failed to support defend- 
ant's contention that  he was tricked by a procured police agent into 
entering the home named in the indictment so that  he could be arrested 
by the officers waiting inside; consequently, the trial court was not 
required to instruct the jury on the defense of entrapment. 

2. Criminal Law 9 121- instructions on entrapment 
In  order for defendant to be entitled to have the defense of en- 

trapment submitted to the jury, there must be credible evidence tend- 
ing to support defendant's contention that  he was a victim of entrap- 
ment as that term is known to the law. 

3. Criminal Law § 7- defense of entrapment - intent to commit crime 
In  order to have entrapment there must be an intent to commit 

a crime; the essential question is usually whether such intent origi- 
nated in the mind of the defendant or resulted from inducement by a 
law enforcement officer or his agent. 

APPEAL from Snepp, J., 13 July 1970 Schedule "B" Criminal 
Session of MECKLENBURG County Superior Court. 

Defendant was tried for second degree burglary under a 
bill of indictment charging him with first degree burglary. The 
jury returned a verdict of guilty of felonious breaking or enter- 
ing. Judgment of imprisonment for a term of ten years was 
pronounced upon the verdict and defendant appealed. 

Attorney General Robert Morgan, by  Assistant Attorney 
General Sidney S. Eagles, Jr., for the State. 

Whitfield, McNeely and Echols by Paul L. Whitfield for 
defendant appellant. 
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GRAHAM, Judge. 

[I] Defendant's sole contention on appeal is that the court erred 
in failing to charge the jury on the defense of entrapment. 

[2] "In order for defendant to be entitled to have the defense 
of entrapment submitted to the jury, there must be credible 
evidence tending to support defendant's contention that he was 
a victim of entrapment as that term is known to the law." 3 
Strong, N.C. Index 2d, Criminal Law, 5 121. In our opinion the 
defense of entrapment does not arise from any evidence present- 
ed by the State or the defendant. 

The State's evidence tended to show that defendant, Jackie 
Foster, and an unidentified third man entered the dwelling house 
of Mrs. 0. F. Smetana in the City of Charlotte a t  approximately 
8:00 p.m. on the evening of 27 February 1970. The house was 
dark and the doors were closed. Defendant was wearing work 
gloves and carrying a screwdriver. The three men went irnrnedi- 
ately to a closet containing a safe and opened the closet door; 
whereupon, three police officers, who had been concealed in the 
house, stepped forward and arrested defendant and Foster. The 
third man ran and was not apprehended. The police officers 
had entered the house with permission of the owner after having 
received information that there would be a break-in there on 
that night. 

Defendant testified that in the early evening of the alleged 
break-in, he and Jackie Foster met a man in a pool hall who 
offered to give them information about the missing "Goode 
Diamond." Defendant had been searched several times for 
the diamond and was interested in locating i t  so he could "get 
the police officers off my back." The man, who was apparently 
never introduced to defendant, invited defendant and Foster to 
his home for drinks and to discuss the missing diamond. The 
three men then rode to the Smetana home in a Cadillac automo- 
bile operated by an unidentified fourth man. The driver re- 
mained outside in the car. The other three men went through 
the carport and into the kitchen of the Smetana home. Foster 
and defendant were instructed by their companion to go to the 
living room and turn on the light while he mixed them a drin-k. 
As they entered a hallway defendant and Foster were seized by 
police officers. The third man stated to the police, "[hlere is 
your body." One of the officers replied, "Get the hell on out of 
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here now I will take care of it from here." The third man then 
left the house, got into the Cadillac automobile and left. Defend- 
ant  insisted that he thought he was entering the home of the 
man who had invited him there; that he had no intention of 
committing larceny or any other crime inside the house, and 
that he was not wearing gloves or carrying a screwdriver a t  the 
time. Rebuttal evidence for the State denied that there had been 
any conversation between the third man and a police officer 
inside the house, and denied that the police had made "any prior 
arrangement" with the third man. 

[3] In order to have entrapment there must be an intent to 
commit a crime. The essential question is usually whether such 
intent originated in the mind of the defendant or resulted from 
inducement by a law enforcement officer or his agent. State v. 
Wallace, 246 N.C. 445, 98 S.E. 2d 473; State v. Burnette, 242 
N.C. 164,87 S.E. 2d 191. There is nothing in the State's evidence 
to indicate that the police officers had procured the third man, 
or anyone else, to act as agent for them in inducing defendant to 
enter the Smetana home for any purpose. "[TI o hold that entrap- 
ment is a defense . . . when the inducement comes from a third 
party unconnected with the State, would gravely imperil the 
proper enforcement of the criminal law. For instance, if two 
defendants committed burglary, and one could satisfy the jury, 
that he was entrapped into committing the crime by his co- 
defendant, he would go scot free." State v. Jackson, 243 N.C. 
216, 220, 90 S.E. 2d 507, 510. 

Defendant's evidence tends to show that he was tricked 
into going into the Smetana house so that he could be arrested, 
and that he entered the house without any criminal intent. If 
this evidence be taken as  true, defendant should have been 
acquitted, not because he was entrapped to commit a crime with- 
in the meaning of that term, but because entering the house 
under such circumstances would not have been wrongful. This 
is so irrespective of whether the third man was acting as an  
agent of the police. The court clearly submitted this phase of 
the case to the jury, instructing them: 

"Now, I instruct you that the breaking or entering was not 
wrongful if i t  was committed by the defendant under the 
belief that he was entering the property of someone who 
was with him and with that person's permission." 
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The jury was further instructed to find the defendant not 
guilty if they had a reasonable doubt as to whether he entered 
the house without Mrs. Smetana's consent and wrongfully. We 
are of the opinion that the court's instructions gave defendant 
the benefit of every theory of defense which arose upon the 
evidence. 

No error. 

Judges BROCK and MORRIS concur. 

RAAB & COMPANY, INC. v. INDEPENDENCE CORPORATION 

No. 7026DC566 

(Filed 18 November 1970) 

Contracts 5 6; Brokers and Factors § 6- action to recover lease commis- 
sions - unlicensed out-of-state plaintiff - standing to sue 

A foreign real estate firm that  had not secured a North Caro- 
lina real estate license and a certificate of authority to transact 
business in the state could not maintain an action to recover commis- 
sions on the lease of real estate in this state. G.S. 93A-2(a); G.S. 
93A-8. 

APPEAL by plaintiff from Abernathy, District Court Judge, 
20 April 1970 Session of District Court held in MECKLENBURG 
County. 

Plaintiff, a Virginia corporation, brought this action against 
defendant, a North Carolina corporation, to recover commissions 
on real estate leases which the defendant, as lessor, had entered 
into with two tenants, Fields Jewelers, Inc., and Belcraft Hosiery 
Shops, Inc. Plaintiff's evidence tended to show that i t  acted as  
defendant's agent in a lease with J. H. Fields, Inc., as early as  
1953. In 1966 i t  acted as agent for defendant in extending the 
1953 lease, but this extension was with Fields Jewelers, Inc., the 
successor to J. H. Fields, Inc. Again in 1967, plaintiff acted as  
agent in an extension of the 1953 lease through 30 June 1968. 
In its second cause of action plaintiff alleged that i t  acted a s  
agent for defendant in a lease with Norman Aizer, t /a  Belcraft 
Hosiery Shops ,(Aizer), in 1958 and in extensions of that lease 
through 31 January 1968. The allegations and the evidence tend- 
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ed to show that the leases upon which plaintiff brought this 
action were new and separate leases with Fields Jewelers, Inc., 
the alleged and admitted successor to J. H. Fields, Inc., and with 
Belcraft Hosiery Shops, Inc. (Plaintiff attempted to allege the 
latter was successor to Aizer.) There is no allegation or evidence 
that plaintiff acted as defendant's agent in connection with 
those leases. Defendant contended that it was entitled to com- 
missions under the new leases. Prior to the presentation of evi- 
dence, plaintiff stipulated that it had not secured a certificate 
of authority to do business in the State of North Carolina as  
required in Chapter 55 of the General Statutes and that it had 
not secured a real estate license as provided in Chapter 93A of 
the General Statutes of North Carolina. 

At the conclusion of all the evidence, defendant made a 
motion "to dismiss for failure to prove a case." It was allowed 
and from the granting of this motion, plaintiff appealed. 

Fairley, Hamrick, Montieth & Cobb by Laurence A. Cobb 
for  plaintiff appellant. 

Palmer, Jonas & Mulbins by Michael P. Mullins for defend- 
ant appellee. 

MALLARD, Chief Judge. 

Henry S. Raab testified for the plaintiff that he is president 
of the plaintiff; that his corporation had acted as rental agent 
for the defendant corporation performing services for defendant 
in this capacity prior to the most recent rental agreements; and 
that plaintiff was not afforded an opportunity to participate in 
the negotiations of the new leases. He testified that his corpora- 
tion had not obtained a certificate of authority to transact 
business in North Carolina. Raab also testified that he has pro- 
cured tenants in other cities in North Carolina; that " (m)y  
corporation is not licensed as a real estate agent in the State of 
North Carolina"; that " (m) y corporation is a Virginia corpora- 
tion"; and that " (0) ur corporation has not obtained a Certificate 
of Authority to transact business in North Carolina." 

Defendant's exhibit one is a letter dated 22 February 1965 
to the president of the defendant corporation in Charlotte which 
plaintiff's witness Raab admitted writing. This letter reads as  
follows : 
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"RAAB AND CO., INC. 
REAL ESTATE 

Main St. a t  5th 
Richmond, Va. 23219 
February 22, 1965 

Mr. Porter B. Byrum 
President 
Independence Corporation 
Independence Building 
Charlotte, North Carolina 

Dear Mr. Byrum: 
This will acknowledge receipt of your letter of Febru- 

ary 19, 1965. 

We have been in business 50 years, and the enclosed 
copy of letters, particularly the one from the First and 
Merchants National Bank, should convince you of our 
honesty and integrity. 

We collect thousand (sic) of dollars rent for estates 
in your city that are handled by the American Commercial 
Bank, who could tell you anything you want to know con- 
cerning us. 

Trusting this will satisfy you, 
Cordially yours, 
/s/ Henry S. Raab 
FOR THE COMPANY" 

G.S. 93A-2 (a) defines a real estate broker as  follows: 
"A real estate broker within the meaning of this chapter is 
any person, partnership, association, or corporation, who for 
a compensation or valuable consideration or promise thereof 
lists or offers to list, sells or offers to sell, buys or offers 
to buy, auctions or offers to auction (specifically not includ- 
ing a mere crier of sales), or negotiates the purchase or sale 
or exchange of real estate, or who leases or offers to lease, 
or who sells or offers to sell leases of whatever character, 
or rents or offers to rent any real estate or the improvement 
thereon, for others." 
G.S. 938-8 provides : 
"Any person violating the provisions of this chapter shall 
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upon conviction thereof be deemed guilty of a misdemeanor 
and shall be punished by a fine or imprisonment, or by both 
fine and imprisonment, in the discretion of the court." 

In the case of McArver v. Gerukos, 265 N.C. 413, 144 S.E. 
2d 277 (1965), the Supreme Court said: 

"If the statute, so construed, makes the doing of an act 
a criminal offense, one who has contracted to do the forbid- 
den act may not, after performing his contract, sue in the 
courts to recover the agreed consideration for such per- 
formance. Cauble v. Trexler, 227 N.C. 307, 42 S.E. 2d 77; 
Courtney v. Parker, 173 N.C. 479, 92 S.E. 324; Cansler v. 
Penland, 125 N.C. 578, 34 S.E. 683; Restatement of Con- 
tract, § 580; Anno., Validity of Contract in Violation of 
Statute, 55 A.L.R. 2d 481, 483." 

In Builders Supply v. Midyette, 274 N.C. 264, 162 S.E. 2d 
507 (1968), the Court held: 

"Upon Bryan's stipulation that a t  all times pertinent to this 
litigation i t  was not licensed to construct buildings 'where 
the cost is $20,000.00 or more,' Judge McKinnon correctly 
dismissed its action against owners for the balance due 
under the terms of the contract upon which i t  had sued. 
McArver v. Gerukos, 265 N.C. 413, 144 S.E. 2d 277; Till- 
man v. Talbert, 244 N.C. 270, 93 S.E. 2d 101; Cowrtney v. 
Parker, 173 N.C. 479, 92 S.E. 324. * * * " 
Plaintiff's only assignment of error is that "(t)he Court 

erred in granting Defendant's motion to dismiss for failure to 
prove a case and in entering judgment dismissing the case with 
prejudice." 

When the above quoted statutes and the principles of law 
enunciated in  McArver v. Gerukos, supra, and Builders Supplp 
v. Midyette, supra, are applied to the facts of this case, we are of 
the opinion and so hold that the court correctly allowed defend- 
ant's motion to dismiss the claim of the plaintiff. 

Affirmed. 

Judges PARKER and HEDRICK concur. 
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BEULAH HAWKINS SMITH v. RALPH FONZO DIGH AND WIFE, 
LONNIE MULL DIGH 

No. 7025SC486 

(Filed 18 November 1970) 

Boundaries 3 8- action to establish true boundary line- plea in bar - 
boundary line agreement 

A boundary line agreement executed by the plaintiff and the 
defendants is an effective plea in bar to the plaintiff's proceeding to 
establish the true boundary line between her property and the prop- 
erty of defendants, notwithstanding (1) the plaintiff failed to acknowl- 
edge her signature to the agreement before a notary public and (2)  the 
plaintiff did not know where the line would be located on the ground 
a t  the time she signed the agreement. 

APPEAL by plaintiff from Martin, Harry C., Judge of Su- 
perior Court, 1 June 1970 Session, BURKE Superior Court. 

This is a special proceeding instituted by plaintiff on 1 May 
1969 under G.S., Chap. 38 alleging a necessity to establish the 
true location of the boundary line between property of plaintiff 
and property of defendants. 

Defendants filed answer wherein they deny there is any 
dispute as to the true location of the boundary line between the 
properties; and affirmatively plead a boundary line agreement 
executed by the parties as a bar to plaintiff's right to prosecute 
this proceeding. 

The plea in bar was overrruled and denied by the Clerk of 
Superior Court of Burke County, and defendants appealed. The 
plea in bar was thereafter heard de novo before Judge Martin 
who ruled that the Clerk's order was erroneous, and adjudged 
that the agreement of the parties constituted an estoppel and 
a bar to the maintenance of this proceeding. 

The plaintiff's relevant evidence before Judge Martin con- 
sisted of testimony by plaintiff. Her testimony tended to show 
the following: A controversy arose in June 1968, or earlier, 
between the parties as to the true location of the boundary line 
between their properties. A survey and a map were made, and 
on 22 June 1968 plaintiff signed an agreement on the map which 
read : 
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"North Carolina 
Burke County 
We, Ralph F. Digh and Mrs. Beulah Smith, do affirm that 
the 'agreed line' as noted on this map is in accordance with 
our agreement and that the property line between us shall 
hereafter be this 'agreed line.' I, Ralph F. Digh, will not 
claim any property south of this line; and, I, Mrs. Beulah 
Smith, will not claim any property north of this line." 

This agreement was also signed by defendant Ralph F. 
Digh on 22 June 1968, and an acknowledgment before a notary 
appears on the map. However, according to Mrs. Smith's testi- 
mony, plaintiff did not sign before a notary public nor acknowl- 
edge her signature before one. 

Defendants' relevant evidence before Judge Martin con- 
sisted of two exhibits: "Exhibit A" was a map recorded in Map 
Book 5, page 64, entitled "Agreed Line Survey between R. I?. 
Digh and Mrs. Beulah Smith." Upon this map appeared the 
"agreement" signed and testified to by plaintiff. "Exhibit B" was 
an  instrument entitled "Acknowledgment of Boundary Line 
Agreement.'? This instrument was dated 18 July 1969, and 
signed by both defendants; in i t  defendants agree to and ac- 
knowledge the boundary line as shown on the map recorded in 
Map Book 5, page 64. 

From Judge Martin's order sustaining defendants' plea in 
bar and dismissing plaintiff's action, plaintiff appealed. 

Simpson & Martin, by Dan R. Simpson for plaintiff. 

Patton, Starnes & Thompson, by Thomas M. Starnes for 
defendants. 

BROCK, Judge 

It is noteworthy that plaintiff filed no denial to defendants' 
plea in bar which consisted of their affirmative aIIegation of an 
agreement as to the location of the boundary line. Also plaintiff 
admitted the execution of the agreement on 22 June 1968. She 
does not allege or testify that she was tricked or defrauded in 
any way; she merely testifies that she did not sign before a 
notary. 

As between plaintiff and defendants i t  is immaterial wheth- 
e r  her signature to the agreement was acknowledged before a 
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notary public, or other officer. ". . . [A] deed becomes effective 
as a transfer of title as between the parties to i t  immediately 
upon its execution and delivery notwithstanding the lack of an  
acknowledgment, and binds not only the parties but also their 
heirs." Ballard v. Ballard, 230 N.C. 629, 55 S.E. 2d 316. 

Plaintiff testified that at  the time she signed the agreement 
she did not know where the line would be located on the ground. 
However, in the absence of some fraud, trick, or mutual mistake, 
plaintiff's lack of knowledge of where the line would be located 
on the ground does not invalidate her agreement; there is no 
allegation, or evidence, of fraud, trick or mutual mistake. And 
we note that plaintiff also testified: "They surveyed the line 
before the map was signed; they just put in some stakes on the 
ground where the line was;" and, "Before the map was signed, 
they did go down there and survey a line and set up some stakes 
and put in a concrete monument." 

It seems, therefore, that plaintiff's testimony concerning no 
acknowledgment of her signature to the agreement before a 
notary public or other officer, and her testimony that a t  the 
time she signed the agreement she did not know where the line 
would be located on the ground, are, standing alone, irrelevant 
upon the plea in bar. So, the only question remaining was a 
question of law as to the effect of the agreement upon plaintiffs 
right to prosecute this a.ction. Judge Martin ruled " . . . [A]s a 
matter of law, the agreement set forth and recited on the above 
said recorded map or plat constitutes an estoppel and is a bar 
to the maintenance of this proceeding by the petitioner.'' With 
this ruling we agree. Lowder v. Smith, 201 N.C. 642, 161 S.E. 
223. 

In the hearing before Judge Martin and in his order sus- 
taining defendants' plea in bar we find no prejudicial error. 

Affirmed. 

Judges MORRIS and GRAHAM concur, 
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JOANNE MORRIS TATE v. CLARENCE GARREN TATE, JR. 

No. 7026DC466 

(Filed 18 November 1970) 

Divorce and Alimony § 22- modification of support order - jurisdiction 
and venue 

An action seeking the modification of a child support order must 
be maintained in the court which entered the order. G.S. 50-13.5; G.S. 
50-13.7. 

APPEAL by plaintiff from Gatling, District Judge, 6 April 
1970 Session of MECKLENBURG District Court. 

Plaintiff filed a complaint in the District Court Division of 
the General Court of Justice of Necklenburg County alleging, 
among other things, 

"3. That the plaintiff and the defendant were married 
to each other on or about August 2, 1957, and were subse- 
quentIy divorced on or about July 26, 1965. 

4. That there were two children born to the marriage; 
namely: Elizabeth Lynne, age 11, and Cara Jean, age 9. 

5.  That the defendant is presently providing the 
plaintiff with the sum of $225.00 per month for the support 
and maintenance of the aforesaid minor children. 

6. That the aforesaid sum of $225.00 per month was 
established pursuant to a court order dated July 30, 1965, 
entered in Forsyth County Superior Court, and which also 
awarded custody of the two children to the plaintiff." 

The plaintiff aIso alleged a change of circumstances in that the 
needs of the plaintiff for the support of the minor children have 
increased due to the cost of living increase and the increased 
needs of the children as they get older; and that the defendant's 
financial condition has materially increased since the entry of 
the order awarding custody of the children. Plaintiff requested 
that she be awarded a reasonable sum for the use and benefit 
of the children, attorney's fees, and other relief as entitled. 

Defendant moved to dismiss for failure to state a claim upon 
which relief can be granted and for improper venue. The court 
allowed defendant's motion, and plaintiff appealed to this Court. 
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H a m e l  & C a n n o n  by T h o m a s  R. C a n n o n  f o r  p la in t i f f  appel- 
lant. 

R ichard  A. C o h a n  f o r  d e f e n d a n t  appellee. 

CAMPBELL, Judge. 

The record does not reveal upon which of defendant's two 
grounds the trial judge dismissed the complaint. However, we 
will deal only with the question of venue as i t  is determinative. 
In fact i t  is not only venue but actually jurisdiction. Plaintiff 
relies heavily, in her brief, upon G.S. 50-13.5(f) and Professor 
Lee's comments on that statute in 3 Lee, North Carolina Family 
Law, 5 222, (Supp. 1968). However, a close reading of the 
statute and Professor Lee's comments indicate that the statute 
does not apply in a situation such as we have here. The statute 
provides : 

"(f) Venue.-An action or proceeding in the courts of 
this State for custody and support of a minor child may be 
maintained in the county where the child resides or is 
physically present or in a county where a parent resides, 
except as hereinafter provided. If an action for annulment, 
for divorce, either absolute or from bed and board, or for 
alimony without divorce has been previously instituted in  
this State, until there has been a final judgment in such 
case, any action or proceeding for custody and support of 
the minor children of the marriage shall be joined with such 
action or be by motion in the cause in such action. If an 
action or proceeding for the custody and support of a minor 
child has been instituted and an action for annulment or  
for divorce, either absolute or from bed and board, or for 
alimony without divorce is subsequently instituted in the 
same or another county, the court having jurisdiction of 
the prior action or proceeding may, in its discretion direct 
that the action or proceeding for custody and support of a 
minor child be consolidated with such subsequent action, 
and in the event consolidation is ordered, shall determine in 
which court such consolidated action or proceeding shall 
be heard." 
This statute contemplates only the institution of an action 

for custody and support. It does not affect the situation that 
we have here where custody and support have already been 
determined and one of the parties seeks a modification of the 
order establishing custody and support. In such a case, the court 
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first obtaining jurisdiction retains jurisdiction to the exclusion 
of all other courts and is the only proper court to bring a n  
action for the modification of an order establishing custody and 
support. In Crosby v. Crosby, 272 N.C. 235, 158 S.E. 2d 77 
(1967), in referring to the nature of an award for custody and 
support, the court stated: 

"lit is generally recognized that decrees entered by our 
courts in child custody and support matters are imper- 
manent in character and are r e s  judicata of the issue only 
so  long as  t h e  facts  and circumstances r e m a i n  the  same a s  
w h e n  t h e  decree w a s  rendered. The decree is subject to 
alteration upon a change of circumstances affecting the wel- 
fare of the child. . . . >, 

G.S. 50-13.7 provides the manner in which an order for custody 
or  support may be modified : 

"Modif icat ion o f  order for child support or custody.- 
(a) An order of a court of this State for custody or sup- 
port, or both, of a minor child may be modified or vacated 
a t  any time, upon motion in the cause and a showing of 
changed circumstances by either party or anyone inter- 
ested." 

Professor Lee, referring to G.S. 50-13.7 (a), states the following : 

"Except as provided in N. C. Gen. Stat. § 50-13.5(f), 
the ordinary rule of civil procedure applies, namely, the 
first court to acquire jurisdiction of a cause retains jurisdic- 
tion to the exclusion of other courts. Thus, if a judgment 
involving the custody and the support of a minor child 
has been entered in this State (as in a habeas corpus pro- 
ceeding, or in  an action for divorce from bed and board, 
or in an action for alimony without divorce, or in a civil 
action), the judge trying a subsequent action for absolute 
divorce cannot interfere with the earlier judgment. Only 
the court of this State having entered the earlier judgment 
for custody and support of the minor child may modify 
or vacate it, upon a motion in the cause and a showing of 
a change of circumstances." 3 Lee, North Carolina Family 
Law, 5 222, (Supp. 1968). 

Under the principles set forth in the opinion above, only 
the Superior Court of Forsyth County is the proper court to 
entertain an action seeking to modify the earlier order awarding 
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custody and support, and for that  reason, the judgment of the 
District Court of Mecklenburg County dismissing the action 
must be affirmed. 

Af f irmed. 

Judges BRITT and VAUGHN concur. 

STATE O F  NORTH CAROLINA v. HAYES E. WARD 

No. 7013SC574 

(Filed 18 Novenlber 1970) 

1. Assault and Battery 8 13- self-defense - definition in  charge - 
faiEuse to  define in relation t o  lesser offenses submitted t o  jury 

Where the trial court completely and correctly defined self-defense 
following the definition of assault with a deadly weapon with intent 
to kill inflicting serious injury, the court did not e r r  i n  failing again 
to  define self-defense a s  i t  related to  each of the  lesser offenses which 
were submitted to  the jury. 

2. Criminal Law 5 169- admission of evidence over objection- error 
cured by defendant's testimony to same effect 

In this prosecution for  assault with a deadly weapon with intent 
to kill inflicting serious injury, error, if any, in  the admission over 
defendant's objection of a deputy sheriff's testinlony a s  to the sobriety 
of defendant when he was arrested was cured by  defendant's testi- 
mony to the same effect. 

3. Assault and Battery § 13- propensity of victim for  violence - instruc- 
tion of witness to  give responsive answer to  a question 

Where a witness, i n  response to  a question a s  t o  the propensity 
of the prosecuting witness fo r  violence, started to  answer, "Up until 
about 5 years ago . . .," the t r ia l  court did not e r r  in instructing the  
witness to  give a responsive answer to the question. 

4. Assault and Battery 8 15- instruction tha t  shotgun is  a firearm 
Portion of the charge in  which the jury was peremptorily in- 

structed t h a t  a .410-gauge shotgun is  a firearm within the meaning of 
the law was f ree  from prejudicial error  when considered contextually. 

5. Criminal Law 3 102- questions asked by solicitor which were not 
answered - prejudice to  defendant 

Defendant was not prejudiced by questions asked by  the  solicitor 
to  which defendant objected, where, upon objection by  defendant, the 
solicitor went to  other matters and the questions to  which objections 
were lodged were never answered, and it does not appear  t h a t  the 
questions were asked for  the purpose of getting before the  jury 
prejudicial matters which the  law does not permit them to hear. 
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APPEAL by the defendant from Bickett,  J., 20 April 1970 
Session of BLADEN Superior Court. 

The defendant, Hayes E. Ward, was tried on a bill of in- 
dictment charging assault with a deadly weapon with intent to 
kill, inflicting serious injury not resulting in death. Ward pleaded 
not guilty. 

The evidence for the State tended to show the following: 
Norma Mae Ward, wife of the defendant, had separated from 
the defendant, and a t  the time of the alleged assault was re- 
siding in a trailer situated about 30 feet from her brother's 
house on her brother's property. On the night of 30 December 
1969, Hayes E. Ward drove to his wife's trailer, and got out 
of his car with something resembling a tobacco stick in his 
hands. Gordon Hall, Ward's brother-in-law, was awakened by 
the barking of his dogs and came out on the front porch of his 
house. Hall called to Ward not to go over there and start trouble, 
and then started walking toward the trailer. As Hall came 
around the end of the trailer, Ward shot him with a .410-gauge 
shotgun. 

The evidence for the defendant tended to show the follow- 
ing: On the night of 30 December 1969, Ward went to his wife's 
trailer. Just as he got out of his car, Gordon Hall came out of 
his house with a 12-gauge shotgun in his hands, shouting to 
him that he had "no business here." Ward ran behind the trailer 
when he saw Hall's gun and tried to run away, but Hall fol- 
lowed Ward, shouting obscenities to Ward, challenging him to 
"come on out here and fight like a man." Ward had a gun in his 
possession a t  the time because he had previously been shot by 
his wife's boyfriend. Hall came around a corner of the trailer. 
As Hall was raising his gun to his shoulder, Ward shot Hall. 
The jury returned a verdict of guilty of assault with a fire- 
arm inflicting a serious injury; the court imposed judgment 
of imprisonment in the State's prison for not less than three 
(3) years nor more than five (5) years. From the verdict and 
judgment, the defendant appealed. 

Attorney General Robert Morgan by Assistant At torney 
General Sidney S .  Eagles, Jr., and S t a f f  At torney Russell G. 
Walker,  Jr., for the  State. 

Joseph B. Chandler, Jr., for  defendant appellant. 
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VAUGHN, Judge. 

111 Defendant assigns as error the failure of the court to 
define self-defense as it related to each of the offenses of which 
he could have been found guilty. The definition of self-defense 
was given completely and correctly following the definition of 
assault with a deadly weapon with intent to kill inflicting seri- 
ous injury. After defining the crime of assault with a firearm 
inflicting serious injury, the court instructed the jury that if 
they were not satisfied of guilt beyond a reasonable doubt, they 
should return a verdict of not guilty, "bearing in mind, ladies 
and gentlemen of the jury, the definition which the Court has 
given you in connection with self-defense." In State v.  Davis, 
265 N.C. 720, 145 S.E. 2d 7, cert. den. 384 U.S. 907, the Court 
defined "assault" in instructing the jury on assault with intent 
to commit rape. Thereafter, in explaining the law with respect 
to an assault with a deadly weapon, the judge said: " 'The court 
will not again define what is meant by assault because the same 
definition applies here as in the other except that this is with 
a deadly weapon.' And in explaining assault on a female the 
court said: 'the same definition of assault that I have hereto- 
fore given you applies in this case, on this count.' " Defendant 
contended that reference to a former definition was confusing 
to the jury. The Court said: "We cannot say as a matter of 
law that the jury were, or might have been, confused by instruc- 
tions which are clear, simple and unambiguous. There is no re- 
quirement of law that a trial judge must repeat a definition 
each time the word or term (once defined) is repeated in the 
charge. State v. Young, 286 S.W. 29 (Mo.). See also State v. 
Tyndall, 230 N.C. 174, 52 S.E. 2d 272; State v.  Killian, 173 
N.C. 792, 92 S.E. 2d 499." See also State v. Robbins, 275 N.C. 
537, 169 S.E. 2d 858, where the Supreme Court held i t  unneces- 
sary to repeat the definition of "malice" each time the word 
or term is repeated in the charge. 

[2] The deputy sheriff who investigated the incident was asked 
about the sobriety of the defendant when he was arrested. The 
response was: "I smelled the odor of alcohol on his breath . . . 
I couldn't tell a t  that time that he was affected by it." Later 
during cross-examination, the defendant testified that he had 
three drinks between five and six o'clock, that he was not drunk 
and that he drank nothing else after six o'clock. 

Any error which might have been committed in admitting 
Deputy Sheriff Hester's testimony as to defendant's sobriety 
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was cured by defendant's own testimony to the same effect. 
Stansbury, North Carolina Evidence 2d, 5 30, states the rule 
that when evidence is admitted over objection, but the same evi- 
dence has theretofore or thereafter been admitted without 
objection, the benefit of the objection is ordinarily lost. The 
North Carolina Supreme Court has recently followed this rule 
in a similar case where defendant subsequently testified with- 
out objection to facts which had been admitted over objection 
when testified to by an earlier witness. State v. MeDaniel, 272 
N.C. 556, 158 S.E. 2d 874. The rule was adhered to following a 
remand of the MeDaniel case by the United States Supreme 
Court. State v. MeDaniel, 274 N.C. 574, 164 S.E. 2d 469. 

[3] Defendant's next assignment of error is directed to the 
examination of the deputy sheriff with reference to the charac- 
ter of the prosecuting witness, Gordon Hall. Defendant's counsel 
asked the deputy sheriff if he knew the reputation of the prose- 
cuting witness with respect to his propensities toward violence. 
After receiving an affirmative answer, defendant's counsel 
asked, "What is that reputation?" The witness answered, "Up 
until about 5 years ago he used to fight . . . " The court sus- 
tained an objection and instructed the witness to give a respon- 
sive answer to the question. The witness said, "I don't know it 
now to be that." No subsequent questions concerning the reputa- 
tion of the prosecuting witness five years ago were asked. We 
see no error in limiting a witness to an answer that is responsive 
to the question propounded. 

141 Defendant also assigns as error a portion of the trial 
court's charge to the jury in which the jury was peremptorily 
instructed that a .410-gauge shotgun is a firearm within the 
meaning of the law. We have carefully reviewed that portion of 
the charge, and considering i t  contextually, we find that i t  was 
free from prejudicial error, and the assignment of error relat- 
ing thereto is overruled. 

[S] Defendant's remaining assignments of error relate to 
questions propounded by the prosecutor. The questions were 
objected to, and upon hearing the objection, the solicitor went 
to other matters and the question to which objections were 
lodged were never answered. It does not appear that these 
questions were asked for the purpose of getting before the jury 
prejudicial matters which the law does not permit them to hear. 
In  State v. Barrow, 276 N.C. 381, 172 S.E. 2d 512, the Court said, 
"Ordinarily, merely asking the question will not be held preju- 
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dicial. State v. Williams, 255 N.C. 82, 120 S.E. 2d 442; State v. 
Hoover, 252 N.C. 133,113 S.E. 2d 281. Compare State v. Phillips, 
240 N.C. 516, 82 S.E. 2d 762." Phillips, supra, is factually 
distinguishable from the case a t  hand. There, the solicitor 
asked seventeen questions insinuating various wrongdoings 
of the defendant. Objections to only three questions were 
sustained, and the defendant answered the remaining fourteen. 
The Court held that the solicitor had persistently violated 
the rules of practice governing cross-examination to such 
an extent as to deprive the defendant of that fair trial to 
which all men are entitled. No such abuse appears in the present 
case. The defendant has had a fair and impartial trial free from 
prejudicial error. 

No error. 

Judges CAMPBELL and BRITT concur. 

STATE OF NORTH CAROLINA v. JAMES LEON KENDRICK 

No. 702686425 

(Filed 18 November 1970) 

1. Burglary and Unlawful Breakings 5; Larceny § 7- testimony by 
accomplice - sufficiency of evidence for jury 

The testimony of defendant's accomplice was sufficient to require 
submission to the jury of issues as to defendant's guilt of aiding 
and abetting in the crimes of felonious breaking or entering and 
felonious larceny. 

2. Criminal Law §§ 106, 112- instructions - sufficiency of testimony 
by accomplice to support guilty verdict 

The trial court did not e r r  in instructing the jury that  i t  could 
return a verdict of guilty if i t  was satisfied beyond a reasonable 
doubt from the unsupported testimony of defendant's acconlplice that 
defendant was guilty. 

3. Criminal Law 9- aiding and abetting - instructions -felonious 
intent 

In  a prosecution for felonious breaking or entering which was 
submitted to the jury on the theory of aiding or abetting in the crime, 
the trial court erred in failing to require the jury to find that de- 
fendant shared in the felonious intent of the perpetrator in order 
to find defendant guilty of aiding or abetting in the breaking or en- 
tering. 

4. Criminal Law 2- proof of "intent9'- what jury may consider 
Intent is a mental attitude which seldom can be proved by direct 
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evidence, but must ordinarily be proved by circumstances from which it 
can be inferred; in determining the presence or absence of this ele- 
ment the jury may consider the acts and conduct of defendant and 
the general circumstances existing a t  the time of the alleged com- 
mission of the offense charged. 

ON certiorari to review trial before Falls, J., 27 October 
1969 Session, MECKLENBURG Superior Court. 

Defendant was charged with the offenses of felonious 
breaking or entering, and felonious larceny. 

The State's evidence tended to show that during the early 
hours of the morning of 13 August 1969 the Oaklawn Super 
Market was broken into and a quantity of merchandise was stol- 
en therefrom. Charges of felonious breaking or entering and 
felonious larceny were also lodged against Edson Beckham 
Mickles and Billy Frank Anderson. Kendrick, the defendant 
involved in this appeal, and Mickles were placed on trial to- 
gether, and Anderson testified for the State. Kendrick and 
Mickles offered no evidence. 

The testimony of Anderson tended to show that Mickles 
broke and entered the Oaklawn Super Market; that he, Ander- 
son, also went in the building; that Kendrick was standing on 
the other side of the street; that Anderson and Mickles handed 
two bags of items taken from the store to Kendrick; and the 
three then went to an apartment nearby. 

The jury found Kendrick and Mickles guilty as charged. 

An appeal by Mickles is separately pending in this Court. 

Attorney General Morgan, by  S ta f f  At torney Blackburn, 
for  the State. 

Harnel & Cannon, by  Reginald S .  Hamel, for the  defendant.  

EROCK, Judge. 

[I] Defendant assigns as error that the trial court denied 
defendant's motions to dismiss. The testimony of Anderson, the 
accomplice, was sufficient for submission to the jury upon the 
issue of aiding or abetting; this assignment of error is overruled. 

123 Defendant assigns as error that the trial court instructed 
the jury that i t  could return a verdict of guilty if i t  was satisfied 
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beyond a reasonable doubt from the unsupported testimony of 
the accomplice that defendant was guilty. Defendant argues that 
the unsupported testimony of an accomplice should not support 
a verdict of guilty. Judge Falls instructed the jury in accordance 
with the rule of long standing in this state. See State v. Terrell, 
256 N.C. 232, 123 S.E. 2d 469. This assignment of error is over- 
ruled. 

[@I Defendant assigns as error that the trial court did not 
require the jury to find defendant knew of the felonious intent 
of the perpetrator, or had a felonious intent himself, before i t  
could find him g.ui1ty of aiding or abetting in the felony. 

There was no substantive evidence, either direct or circum- 
stantial, which would tend to show a physical participation by 
Kendrick in the breaking or entering the building. The strongest 
inference that could be drawn from the evidence was that the 
defendant was standing across the street acting as a lookout. 
Clearly the evidence tended to show that Kendrick assisted in  
carrying away the stolen merchandise, but this was handed to 
him outside of the store by Anderson and Mickles. 

Because of this state of the evidence the trial court under- 
took to submit the case against this appealing defendant 
(Kendrick) to the jury upon the theory of aiding or abetting in 
the breaking or entering. However, the instructions given to 
the jury failed to require a finding by the jury that the aider 
or abettor shared in the felonious intent of the perpetrator. 

"To constitute one a principal in the second degree, he must 
not only be actually or constructively present when the crime i s  
committed, but he must aid or abet the actual perpetrator in its 
commission. (Citations omitted.) A person aids or abets in the 
commission of a crime within the meaning of this rule when he 
shares in the criminal intent of the actual perpetrator (citations 
omitted), and renders assistance or encouragement to him in the 
perpetration of the crime. (Citations omitted.) While mere 
presence cannot constitute aiding and abetting in legal contem- 
plation, a bystander does become a principal in the second degree 
by his presence a t  the time and place of a crime where he is 
present to the knowledge of the actual perpetrator for the pur- 
pose of assisting, if necessary, in the commission of the crime, 
and his presence and purpose do, in fact, encourage the actual 
perpetrator to commit the crime. (Citations omitted.)" State v. 
Birchfield, 235 N.C. 410, 70 S.E. 2d 5. 
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141 Intent is a mental attitude which seldom can be proved by 
direct evidence, but must ordinarily be proved by circumstances 
from which i t  can be inferred. 2 Strong, N.C. Index 2d, Criminal 
Law, $ 2, p. 481. And in determining the presence or absence of 
the element of intent the jury may consider the acts and conduct 
of defendant and the general circumstances existing at the time 
of the alleged commission of the offense charged. State v. 
Arnold, 264 N.C. 348, 141 S.E. 2d 473. 

For prejudicial error in the charge to the jury there must 
be a 

New trial. 

Judges BRITT and HEDRICK concur. 

I N  RE: LUTHER LEE GARCIA 

No. 7026DC627 

(Filed 18 November 1970) 

Infants 9 10; Constitutional Law 9 32- juvenile hearing-right to coun- 
sel - waiver of rights 

In a juvenile delinquency hearing, i t  was not sufficient that  the 
court informed the juvenile's mother that  she could have an attorney 
to represent her son, if she so desired; there must also be a showing 
(1) that  the mother was advised of the right to have appointed counsel 
in case she was indigent and (2)  that  the mother knowingly waived 
such right. G.S. 7A-285. 

APPEAL by juvenile Garcia from Gatling, District Judge, 
20 April 1970 Session of MECKLENBURG District Court, 

A hearing was held in the District Court upon a petition to 
determine whether the juvenile appellant was delinquent. The 
hearing was held on 22 April 1970 with only the juvenile, his 
mother, and the court officials present. No record of the pro- 
ceedings was made and the presiding judge entered an order 
finding the juvenile delinquent and committing him to the North 
Carolina Board of Juvenile Correction for an indefinite period. 
At a subsequent hearing on 24 April 1970, at  which the juvenile's 
mother and an attorney were present, the order of 22 April 1970 
was suspended and the juvenile was placed on probation for 
eighteen months with certain conditions attached. 
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Upon notice of appeal by the juvenile, the trial judge filed, 
on 15 June 1970, a summary of the evidence and finding of facts 
in lieu of the transcript as authorized by Rule 19 (g) of the 
Rules of Practice in the Court of Appeals. This summary pre- 
sented the facts upon which the petition was presented and 
tended to show that the juvenile engaged in disorderly conduct 
arising out of an incident a t  a gathering of people a t  the County 
Office Building in Charlotte. The summary also contained the 
statement " ft]  hat the mother of Luther Lee Garcia, Mary Oxen- 
dine, had been previously informed that she could have an  
attorney to represent her son, if she so desired." No other men- 
tion was made concerning representation by an? attorney. 

Attorney General Robert M o ~ y a n  by  S ta f f  Attorney L. 
Philip Covington for the State. 

Casey and Daly, P.A. bg George S .  Daly, Jr., for juvenile 
appellant. 

CAMPBELL, Judge. 

Appellant makes two assignments of error: (1) That the 
trial court erred in fa,iling to give adequate notice of the right 
to counsel to the juvenile and his mother; and (2) That the trial 
court erred in failing to provide for the recording of the pro- 
ceedings a t  the hearing below. As it is not necessary for a 
determination of the appeal, we will not discuss the second 
assignment of error. 

The Supreme Court of the United States sets forth the 
requirements that must be followed in juvenile hearings with 
respect to representation by counsel in I n  Re Gault, 387 U.S. 1, 
87 S.Ct. 1428, 18 L.Ed. 2d 527 (1967). There, the court stated: 

"We conclude that the Due Process Clause of the 
Fourteenth Amendment requires that in respect of proceed- 
ings to determine delinquency which may result in commit- 
ment to an institution in which the juvenile's freedom is 
curtailed, the child and his parents must be notified of the 
child's right to be represented by counseI retained by them, 
or if they are unable to afford counsel, that counsel will be 
appointed to represent the child. 

At the habeas corpus proceeding, Mrs. Gault testified 
that she knew that she could have appeared with counsel 
a t  the juvenile hearing. This knowledge is not a waiver of 
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the right to counsel which she and her juvenile son had, as  
we have defined it. They had a right expressly to be advised 
that they might retain counsel and to be confronted with 
the need for specific consideration of whether they did or 
did not choose to waive the right. If they were unable to  
afford to employ counsel, they were entitled in view of the 
seriousness of the charge and the potential commitment, to  
appointed counsel, unless they chose waiver. Mrs. Gault's 
knowledge that she could employ counsel was not an 'inten- 
tional relinquishment or abandonment' of a fully known 
right." 

A little over a month after the decision in Gault came out, 
our General Assembly enacted G.S. 110-29.1, which provided: 

" . . . Any judge authorized to conduct hearings in juvenile 
court matters, shall, prior to conducting a hearing pursuant 
to .G.S. 110-29, in which a finding of delinquency and com- 
mitment to an institution is possible, inform the child and 
his parent or parents that the child is entitled to represen- 
tation by counsel, and that if they are financially unable to 
retain counsel, the court will appoint counsel to represent 
the child. . . . Y, 

This statute was considered in I n  Re Haas, 5 N.C. App. 461, 
168 S.E. 2d 457 (1969). This section was repealed by Session 
Laws 1969, Chap. 911, 5 1, when the laws pertaining to juvenile 
hearings were rewritten. At the same time, a similar, but not 
so definite, provision was enacted in G.S. 78-285. That provision 
provides as follows: 

" . . . In the adjudication part of the hearing, the judge shall 
find the facts and shall protect the rights of the child and 
his parents in order to assure due process of law, including 
the right to written notice of the facts alleged in the peti- 
tion, the right to counsel, the right to confront and 
cross examine witnesses, and the privilege against self- 
incrimination. In cases where the petition alleges that a 
child is delinquent or undisciplined and where the child 
may be committed to a State institution, the child shall 
have a right to assigned counsel as provided by law in 
cases of indigency." 

In the present situation, there is a finding in the summary 
filed by the trial judge to the effect that the juvenile's mother 
knew or had been informed that she could have an attorney rep- 
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resent her son if she so desired. But there is nothing to show 
that she was advised of her rights to have an attorney appointed 
for her if she was unable to afford one herself or that she 
knowingly waived such right. She was not "confronted with the 
need for specific consideration of whether they did or did not 
choose to waive the right" to counsel. This is required by Gault, 
and the Ianguage of the General Statutes of North Carolina 
demands no less. I t  seems clear that the Legislature, in 1969; 
intended only to recodify this right, rather than lessen it. 

As the complete right to counsel was not afforded the 
appellant and no waiver of this right is shown, the order of the 
trial court must be reversed. 

Reversed. 

Judges BRITT and VAUGHN concur. 

STATE OF NORTH CAROLINA v. CLAUDE FRANKLIN MOFFITT 

No. 7026SC543 

(Filed 18 November 1970) 

1. Indictment and Warrant § 14- return of second indictment - grounds 
for quashal 

Defendant's motion to quash the bill of indictment returned 
against him in May 1970 on the ground that  an earlier bill charging 
the same offenses had been returned against him in January 1970, 
held properly denied, and especially so since the earlier bill was 
fatally defective. 

2. Forgery 8 2- indictment - averment of forged words 

An indictment charging the offense of forgery must aver the 
words alleged to have been forged by the defendant. 

3. Indictment and Warrant 5 7- return of a second indictment 

Where an  indictment is of doubtful validity, i t  is proper to send 
a second bill. 

4. Forgery 3 2- prosecution - admission of evidence 

In a forgery prosecution, the trial court properly admitted testi- 
mony showing who had possession of the check writing machine used 
in the forgery; the court also properly admitted the check writing 
machine itself and the alleged forged instrument. 
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APPEAL by defendant from Bryson, J., 11 May 1970 Sched- 
ule "B" Criminal Session, MECXLENBURG Superior Court. 

Defendant was charged with forgery and uttering a forged 
instrument in violation of G.S. 14-119 and 14-120. Before plead- 
ing to the bill of indictment defendant moved that the bill be 
quashed. The motion was denied and defendant pleaded not 
guilty. 

The State's evidence tended to show: On 4 October 1969 
one Thaggard stole several blank checks from the Charlotte 
Body Works. On or about the same day Thaggard, one Hall, and 
defendant were together in a shopping center parking lot in 
Charlotte. Defendant took one of the checks that Thaggard had 
stolen, wrote Thaggard's name on the check as payee, signed 
the name of V. C. Kiser, Jr. to the check, and imprinted 
the sum of $121.00 on the check by use of a check writing 
machine. Defendant then delivered the check to Thaggard 
who carried i t  into a near-by store, endorsed it, paid $92.00 
on an account and received the balance in cash which he 
thereafter divided with Hall and defendant. The above testimony 
was given by Thaggard. Hall testified and corroborated Thag- 
gard; he further stated that he saw the check writing machine 
in defendant's possession. A police officer testified that he saw 
the check writing machine in the trunk of a car in Burlingtorm 
and that the machine was in the possession of defendant and 
three other men. The forged check and machine were introduced 
in evidence over defendant's objection. 

The jury found the defendant guilty of both charges and 
from judgment imposing prison sentences, defendant appealed. 

Attorney General Robert Morgan b y  Assistant Attorneg 
General Roy  A. Giles, JT., for the State. 

William D. McNaull, Jr., for defendant appellant. 

BRITT, Judge. 

[I] Defendant's first assignment of error relates to the refusal 
of the trial judge to quash the bill of indictment on which de- 
fendant was tried, i t  being returned a t  the 11 May 1970 session 
of the court. Defendant contends that another bill charging the 
same offenses was returned against him a t  the 5 January 1970 
session and that no disposition had been made of the former bill. 
The assignment of error is without merit. In State v. Hustings, 
86 N.C. 596 (1882), defendant was tried on a third biII of 
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indictment charging the same offense, and the Supreme Court 
in upholding the trial judge's refusal to quash the third bill said: 

"The motion was properly denied, for the former bills in  
connection with the facts stated constitute no legal impedi- 
ment to the putting the defendant on trial upon the last 
and more perfect bill, a t  the election of the Solicitor. This 
is the recognized practice, and is convenient and necessary 
in the administration of the criminal law for the removal 
of all grounds of exception to the form of the bills previous- 
ly sent, or for any irregularity in the manner of acting upon 
them. State v. Dixon, 78 N.C. 558." 

[2, 31 Furthermore, it appears that the former bill returned 
in the case a t  bar was fatally defective in that it failed to aver 
the words alleged to have been forged by defendant. State v. 
Coleman, 253 N.C. 799, 117 S.E. 2d 742 (1960) ; State v. Cross, 
5 N.C. App. 217, 167 S.E. 2d 868 (1969). Our Supreme Court 
has held that where an indictment is of doubtful validity, i t  
is proper to send a second bill. State v. Lee, 114 N.C. 844, 19 
S.E. 2d 375 (1884). The assignment of error is overruled. 

141 Defendant assigns as error the allowing of testimony as 
to whose possession the check writing machine was in and 
admitting into evidence the instrument alleged to have been 
forged and the check writing machine. We hold that the court 
did not err in admitting this evidence and the assignments of 
error relating thereto are overruled. 

Defendant assigns as error certain portions of the trial 
court's charge to the jury. We have carefully considered the 
charge, with particular reference to the challenged instructions, 
and find that it was free from prejudicial error. The assign- 
ments of error relating thereto are overruled. 

Finally, defendant assigns as error the failure of the 
trial court to grant his motions for nonsuit. A review of the 
testimony impels the conclusion that the evidence was ample 
to survive the motions for nonsuit and the assignment of error 
relating thereto is overruled. 

The defendant had a fair trial free from prejudicial error. 

No error. 

Judges CAMPBELL and VAUGHN concur. 
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STATE OF NORTH CAROLINA v. CARY WORTH JERMAN 

No. 7026SC406 

(Filed 18 November 1970) 

1. Homicide § 21- second-degree murder prosecution - sufficiency of 
evidence 

The State's evidence in this second-degree murder prosecution was 
sufficient to be submitted to the jury. 

2. Criminal Law § 106- sufficiency of evidence to withstand nonsuit 
motion 

Regardless of whether the evidence is direct, circumstantial, or 
both, if there is evidence from which a jury could find that  the offense 
charged has been committed and that the defendant committed it, 
the motion for nonsuit should be overruled. 

3. Criminal Law 8 132- motion to set aside verdict 
The motion to set aside the verdict a s  being contrary to the evi- 

dence is addressed to the sound discretion of the trial judge, whose 
ruling is not reviewable on appeal in the absence of manifest abuse 
of discretion. 

APPEAL from Anglin, J., 16 March 1970 Schedule "C" Crimi- 
nal Session, MECKLENBURG Superior Court. 

Defendant Jerman was charged with second-degree murder 
as  a result of the fatal shooting of Glenn Trull a t  the place 
of business of the deceased on 9 August 1969. The State's evi- 
dence consisted of the testimony of five witnesses. The first  
witness, W. R. Trull, a member of the Meckenburg County 
Police force, testified that he observed the premises in  question 
on 9 August 1969 and that when he arrived a t  the scene, the 
deceased was lying on the floor in a pool of blood with two 
bullet holes in his chest. Ronnie Ballard testified that he saw 
the defendant enter the barber shop of the deceased carrying a 
rifle. He then testified that the deceased went into the back part  
of his barber shop and that the defendant followed him. "The 
defendant, Mr. Jerman, went to the room and pushed the door 
open and there were some words, and then Mr. Jerman started 
shooting. He was shooting in the room. I saw the defendant, 
Cary Worth Jerman, shoot Glenn Trull." On redirect examina- 
tion, Mr. Ballard identified the defendant as being the man that 
he saw shoot the deceased. "Yes sir, I can point him out. The 
defendant. In relation to the three people sitting a t  the table, 
he is in the middle." Joe Enos Lopez, Jr., then testified that he 
saw a man come through the door with a rifle. At this time he 
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grabbed up his two children and ran out the door, and he could 
not identify the man who came in with the rifle. Raymond John 
LeCosse then testified that he saw the defendant leave the 
barber shop and get in his pickup truck. Dr. Hobart R. Wood 
testified that he was a Medical Examiner for Mecklenburg 
County and that he performed an  autopsy on the deceased. 
Defendant then stipulated through his counsel, that Glenn 
Roscoe Trull died of gunshot wounds on 9 August 1969. 

At  the close of the State's evidence, defendant's motion for 
judgment as of nonsuit was denied. Defendant offered no evi- 
dence but renewed his motion which was again denied. The 
jury returned a verdict of guilty, and defendant moved to set 
the verdict aside as being contrary to the evidence. This motion 
was denied. 

Attorney General Morgan by S t a f f  Attorney Thomas B. 
Wood for the State appellee. 

W. H. Scarborough for defendant appellant. 

MORRIS, Judge. 

[I, 21 Defendant's first two assignments of error are directed 
to  the denial of his motions for judgment as of nonsuit. Our 
Supreme Court has said in State v. Cutler, 271 N.C. 379, 156 
S.E. 2d 679 (1967), that " (u)pon a motion for judgment as of 
nonsuit in a criminal action, the evidence must be considered by 
the court in the light most favorable to the State, all contradic- 
tions and discrepancies therein must be resolved in its favor and 
it must be given the benefit of every reasonable inference to be 
drawn from the evidence." Our Supreme Court has also said that 
" ( r )  egardless of whether the evidence is direct, circumstantial, 
o r  both, if there is evidence from which a jury could find that 
the offense charged has been committed and that defendant 
eommitted it, the motion to nonsuit should be overruled." State v. 
Goines, 273 N.C. 509, 160 S.E. 2d 469 (1968), and cases there 
cited. This Court has laid down the same tests in State v. 
Williams, 3 N.C. App. 463, 165 S.E. 2d 52 (1969). Applying 
these principles to the evidence in this case, i t  is obvious that 
there was plenary evidence from which the jury couId find that 
the offense charged had been committed and that the defendant 
eommitted it. These assignments of error are overruled. 

[3] "The motion to set aside the verdict as being contrary 
to the evidence was addressed to  the sound discretion of the trial 
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judge, whose ruling is not reviewable on appeal in absence of 
manifest abuse of discretion." Sta te  v. Massey, 273 N.C. 721, 
161 S.E. 2d 103 (1968). No abuse of discretion has been shown. 

I 

In the trial of this case in the Superior Court, we find 

No error. 

Judges BROCK and GRAHAM concur. 

STATE OF NORTH CAROLINA v. JOHNNY MOORE 

No. 7015SC525 

(Filed 18 November 1970) 

1. Criminal Law 9 76- voluntariness of statements - sufficiency of 
finding that defendant understood his rights 

On a preliminary hearing to determine the voluntariness of de- 
fendant's statements to investigating officers, the trial court properly 
found, upon plenary evidence, that the defendant, a graduate student, 
was warned of his constitutional rights before interrogation and that  
the defendant understood those rights; the fact that  defendant himself 
did not affirmatively testify that he undarstood those rights does 
not prohibit such a finding. 

2. Forgery § 2- uttering forged checks - sufficiency of evidence 
In a prosecution charging defendant with the felony of uttering 

two forged checks in the amounts of $125 and $135, the State's evi- 
dence was sufficient to be submitted to the jury on the question of 
defendant's guilt or innocence of the charges. 

3. Forgery 8 2- uttering forged checks-validity of punishment 
In  a prosecution charging defendant with the felony of uttering 

two forged checks in the amounts of $125 and $135, the imposition of 
consecutive prison sentences of six years and four years does not 
constitute cruel and unusual punishment. 

4. Constitutional Law § 36- cruel and unusual punishment 
Punishment not exceeding the statutory limit cannot be con- 

sidered cruel and unusual in the constitutional sense. 

APPEAL by defendant from Beal, Judge o f  the Superio.1- 
Court ,  18 May 1970 Session, ORANGE Superior Court. 

Defendant was tried on two bills of indictment each charg- 
ing him with the felony of uttering a forged check knowing i t  to  
have been forged. 
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One bill of indictment charged defendant with uttering a 
forged check in the amount of $125.00 by depositing the check 
in his wife's checking account a t  First Union National Bank in 
Chapel Hill, North Carolina, on 6 March 1970. The check was 
dated 6 March 1970, drawn on The Farmers Bank of Tifton, 
Georgia, made payable to "cash" and signed "Diffie W. Stand- 
ard." 

The second bill of indictment charged defendant with utter- 
ing a forged check in the amount of $135.00 by depositing the 
check in his wife's checking account atFFisrst Union National 
Bank in Chapel Hill, North Carolina, on 23 March 1970. The 
check was dated 23 March 1970, drawn on The Farmers Bank 
of Tifton, Georgia, made payable to "cash" and signed "Diffie 
W. Standard." 

The evidence for the State tended to show the following: 
Diffie W. Standard is a professor a t  the University of North 
Carolina a t  Chapel Hill, and shares an apartment with another 
professor. Diffie W. Standard first met defendant when they 
were both graduate students on campus in Chapel Hill. Diffie 
W. Standard often has visitors in his apartment, and defendant 
has visited there four or five times. Two blank "personalized" 
checks were taken from Diffie Standard's checkbook, which was 
sometimes kept on a desk in the apartment; these are the two 
checks that were later filled in by someone and deposited by 
defendant in his wife's account. The check drawn payable to cash 
in the amount of $125.00 was deposited by defendant on 6 March 
1970; the one drawn payable to cash in the amount of $135.00 
was deposited by defendant on 23 March 1970. As each check was 
forwarded to the drawee bank in Tifton, Georgia, it returned 
them with the notation "not like sig. on file." The checks were 
never charged back against the account of defendant's wife 
because the account did not have sufficient funds. 

State's evidence further tended to show: Diffie W. Standard 
did not make out and sign the two checks in question, and did 
not authorize anyone else to do so. 

From verdicts of guilty and sentences imposed thereon, 
defendant appealed. 

Attorney General Morgan by  S t a f f  Attorney League for 
the  State. 

Karen L. Henderson for the defendant. 
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BROCK, Judge. 

Defendant assigns as error that the trial court found as  
facts that defendant was warned of his constitutional rights 
before interrogation, and that defendant understood those rights. 

[I] The trial court conducted a full preliminary hearing upon 
the question of the voluntariness of any statements defendant 
may have made to the investigating officer. Defendant offered 
no evidence upon the question of voluntariness, and there was 
no conflict in the State's evidence. There was plenary evidence 
to support the trial court's finding that defendant was given the 
"miranda warning" before he was interrogated. The fact that 
defendant did not affirmatively state that he understood those 
rights does not prohibit a finding that he did in fact understand 
them. It is a strain on credulity to consider that a person of 
defendant's educational background and advantages could not 
understand his basic constitutional rights after they were ex- 
plained to him. 

[2] Defendant assigns as error that the trial court denied 
defendant's motions for nonsuit on each of the charges. Defend- 
ant offered no evidence on the question of his guilt or innocence 
and, therefore, we have only the State's evidence to consider 
upon defendant's motions. In  our opinion the State's evidence, 
when considered in  the light most favorable to the State, was 
sufficient to require submission to the jury of the question of 
defendant's guilt or innocence on each of the charges. 

It would serve no useful purpose to discuss the several 
assignments of error to the instructions given by the trial court 
to the jury. The cases were submitted to the jury upon applica- 
ble principles of law, and no prejudicial error has been shown. 

[3, 41 Defendant assigns as  error that the sentences of six 
years and four years to run consecutively constitute cruel and 
unusual punishment which is forbidden by the State and United 
States Constitutions. The punishment imposed is well within the 
statutory limits; and i t  has been held time and again that pun- 
ishment not exceeding the statutory limit cannot be considered 
cruel and unusual in the constitutional sense. State v. Powell, 
6 N.C. App. 8, 169 S.E. 2d 210. 

No error. 

Judges MORRIS and GRAHAM concur. 
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STATE OF NORTH CAROLINA v. MAX V. ROGERS 

No. 7027SC474 

(Filed 18 November 1970) 

Burglary and Unlawful Breakings 5 6; Larceny § 8- insufficiency of in- 
structions 

In this prosecution upon a bill of indictment charging defendant 
with (1) the felonious breaking and entering of a dwelling with intent 
to steal and (2)  the felonious larceny of property therefrom, the 
trial court erred in giving the jury instructions which are susceptible 
to the construction that  the jury might find defendant guilty of 
felonious breaking and entering without finding that  defendant broke 
and entered the dwelling with an intent to steal, and that  the jury 
might find defendant guilty of felonious larceny without finding that  
defendant stole anything from the dwelling, and in failing to instruct 
the jury that  i t  might return a verdict of guilty of one offense and 
not guilty of the other offense. 

Chief Judge MALWD concurs in the result. 

APPEAL by defendant, Max V. Rogers, from Falls, J., 10 
March 1970 Session of GASTON Superior Court. 

The defendant was charged in a two-count bill of indict- 
ment, proper in form, with: (1) breaking and entering on 3 
February 1970 the home of James T. Holmsley with intent to 
steal property therefrom; and (2) with the felonious larceny 
of personal property after breaking and entering the same. 

The defendant, an indigent, represented by his court-ap- 
pointed attorney, pleaded not guilty. The State offered evidence 
tending to show that sometime between the hours of 8:00 and 
1 1 : O O  a.m. on 3 February 1970 the home of James T. Holms- 
ley located a t  Route 2, Cherryville, North Carolina, was broken 
into and certain items of personal property, including a man's 
yellow gold, self-winding watch belonging to Mr. Holmsley, were 
stolen therefrom. A witness for the State testified that he ob- 
served the defendant in the vicinity of the Holmsley home in 
an  automobile at  about 10:OO a.m. on 3 February 1970. The 
defendant was arrested on Main Street in Bessemer City for 
public drunkenness a t  about 2 :30 p.m. on 3 February 1970, and 
he a t  that time had in his possession a man's yellow gold, self- 
winding watch which Mr. Holmsley identified as being the watch 
taken from his home earlier that day. 

The defendant did not testify, but offered evidence tending 
to  establish an alibi. The jury found the defendant guilty of 
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the two counts charged in the bill of indictment. The court im- 
posed a ten-year sentence on the first count and a nine to ten- 
year sentence on the second count and ordered that the sen- 
tences be served consecutively. 

The defendant appealed to the North Carolina Court of 
Appeals. 

Robert Morgan, Attorney General, William W. Melvin, 
Assistant Attorney General, and T. Buie Costen, Assistant 
Attorney General, for the State. 

Je f f rey  M. Guller for defendant appellant. 

HEDRICK, Judge. 

The defendant assigns as error the following portion of 
the trial judge's instructions to the jury : 

"I instruct you, members of the jury, that if you find from 
the evidence and beyond a reasonable doubt, the burden 
being upon the State to so satisfy you that on the 3rd day 
of February, 1970, the defendant Max Rogers broke into 
or entered the Holmsley dwelling and that said residence 
or dwelling had personal property situated therein a t  the 
time, and that the defendant broke into and entered the 
said dwelling house without the consent and knowledge of 
the owner or the owner's agent or any member of the fam- 
ily, i t  would be your duty to return a verdict of guilty as 
charged in the bill of indictment." 

The assignment of error is sustained. The defendant was 
charged in a single bill of indictment with two separate offenses: 
(1) felonious breaking and entering and (2) felonious larceny. 
Upon the defendant's plea of not guilty the burden was on the 
State to satisfy the jury from competent evidence and beyond 
a reasonable doubt that the defendant was guilty of every ele- 
ment of each separate offense. In the instant case for the jury 
"to return a verdict of guilty as charged in the bill of indict- 
ment" means to find the defendant guilty of felonious breaking 
and entering and felonious larceny. That portion of the trial 
judge's instructions to the jury challenged by the defendant 
is erroneous in that the jury might find the defendant guilty 
of felonious breaking and entering without finding that the de- 
fendant broke and entered the Holmsley dwelling with the in- 
tent to steal, and also in that the jury might find the defend- 
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ant guilty of felonious larceny without finding that the defend- 
ant stole anything from the Holmsley dwelling. In addition, the 
challenged portion of the instructions fails to instruct the jury 
that i t  might return a verdict of guilty of one offense and not 
guilty of the other offense. Failure of the trial judge to instruct 
the jury with respect to these options is error. State v. Huff- 
man, 8 N.C. App. 85, 173 S.E. 2d 636 (1970). For the reasons 
stated, the defendant is entitled to a new trial. 

The defendant raises other questions in  his brief which 
we have carefully considered but do not discuss since they 
probably will not arise upon a retrial. 

New trial. 

Judge PARKER concurs. 

Chief Judge MALLARD concurs in the result. 

STATE O F  NORTH CAROLINA v. LARRY GRANT, JR. 

No. 7028SC508 

(Filed 18 November 1970) 

1. Constitutional Law 8 32; Criminal Law § 21- waiver of preliminary 
hearing without counsel 

Defendant's constitutional rights were not violated by his waiver 
of a preliminary hearing in the police court without the benefit of 
counsel where defendant entered no plea in the police court, and the 
trial court properly denied defendant's motion for a preliminary 
hearing prior to trial in the superior court. 

2. Criminal Law 8 23; Robbery 8 2- common law robbery - indictment - 
voluntariness of guilty plea 

Defendant freely, understandingly and knowingly pleaded guilty 
to a valid bill of indictment charging the crime of common law robbery. 

APPEAL by defendant from Grist, J., 13 April 1970 Criminal 
Session, BUNCOMBE Superior Court. 

The record in this case reveals the following proceedings: 
On 26 February 1970 a warrant was issued from the Ashe- 

ville Police Court charging defendant with robbery on 25 Feb- 
ruary 1970. On the warrant is an entry by the clerk of said 
court dated 27 February 1970 to the effect that hearing in the 
police court being waived by defendant, the case was bound 
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over to superior court. On 27 March 1970 defendant's counsel 
filed written motion with the clerk of superior court asking 
for a preliminary hearing in police court for the reason that 
defendant did not have counsel in the police court and his 
waiver of a hearing was not freely, understandingly and volun- 
tarily made. In a bill of indictment returned a t  the 31 March 
1970 session of Buncombe Superior Court, defendant was 
charged with common law robbery. When the case was called 
for trial in superior court, before pleading to the bill of indict- 
ment defendant's counsel called the court's attention to his mo- 
tion for a preliminary hearing. The court denied the motion. 
Defendant then moved that the bill of indictment be quashed 
and that motion was denied. Defendant then pleaded guilty to 
the bill of indictment and after determining that the plea was 
freely, understandingly, and voluntarily entered, and after hear- 
ing the testimony of two witnesses, the court accepted the 
guilty plea and sentenced defendant to five to seven years in 
prison. Defendant appealed. 

Attorney General Robert Morgan by Assistant Attorney 
General Roy A. Giles, Jr., for the State. 

Hendon and Carson by George Ward Hendon for defendant 
appellant. 

BRITT, Judge. 

[I] Defendant first assigns as error the failure of the trial 
court to grant his motion for a preliminary hearing. We think 
the question raised by this assignment has been fully settled 
by the Supreme Court of our State in the following cases: State 
u. Cason, 267 N.C. 316, 148 S.E. 2d 137 (1966), cert. den. 385 
U.S. 1019, 17 L. Ed. 2d 556, 87 S. Ct. 748; Gasque v. State, 
271 N.C. 323, 156 S.E. 2d 740 (1967), cert. den. 390 U.S. 
1030, 20 L. Ed. 2d 288, 88 S. Ct. 1423. In the Cason case the 
court held that the waiver of preliminary hearing by a defend- 
ant without benefit of counsel cannot amount to a deprivation 
of defendant's constitutional rights when no plea is entered a t  
such preliminary hearing. The record before us does not dis- 
close that defendant entered any plea in the police court. In  the 
Gasque case the court reaffirmed what i t  said in the Cason 
case; i t  further held that defendant's contention that the pre- 
liminary hearing afforded the only opportunity to ascertain 
the evidence of the State before trial, thereby requiring the 
presence of counsel to obtain this information, was without 
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merit since the State's witnesses can be examined by defendant 
before trial by permission of the court or the solicitor, or by 
resort to the writ of habeas corpus. The assignment of error 
is overruled. 

[2] Defendant next assigns as error the failure of the trial 
court to grant his motion to quash the bill of indictment. De- 
fendant submits no argument as to why the indictment is defec- 
tive and we find no defect. The assignment of error is over- 
ruled. 

Finally, defendant assigns as error the entry of judgment 
against him. We hold that the defendant freely, understand- 
ingly and knowingly pleaded guilty to a valid bill of indictment 
and the sentence imposed was within the limit prescribed by 
statute. The assignment of error is overruled. 

The judgment of the Superior Court is 

Affirmed. 

Judges CAMPBELL and VAUGHN concur. 

STATE OF NORTH CAROLINA v. WILLIAM ALBERT WOOD, ALIAS 
WILLIAM ALBERT GUINN 

No. 7027SC532 

(Filed 18 November 1970) 

Criminal Law $8 99, 170- remarks by trial court - expression of opinion - 
prejudicial effect 

Colloquy between the trial court and defense counsel in which 
the court stated, as the jury was leaving the courtroom, that the 
defendant ought to be kept in jail overnight, and in which the court 
also stated, in the absence of the jury, that the defendant "has got 
more reason to run now than he ever had," held not prejudicial. G.S. 
1-180. 

APPEAL by defendant from Falls, J., 4 May 1970 Criminal 
Session of CLEVELAND County Superior Court. 

Defendant was tried and convicted of second degree mur- 
der and appealed from judgment of imprisonment imposed upon 
the verdict. 
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Robert Morgan, Attorney General, by Millard R. Rich, 
Jr., Assistant Attorney General, for the State. 

Fred A. Flowers for defendant appellant. 

GRAHAM, Judge. 

Defendant's sole assignment of error is based upon excep- 
tion to remarks made by the trial judge after defendant had con- 
cluded his evidence and the jury had been excused until 9:30 
the following morning. The record reflects that the following 
transpired : 

"THE COURT: We will take a recess until 9 :30 in the morn- 
ing. Members of the jury, don't let anybody talk to you 
about this case. Keep an open mind until the case is in your 
hands and you retire to the jury room and you can discuss 
i t  then in full. Take a recess, Sheriff, until 9 :30 in the morn- 
ing. (as members of the jury are leaving the courtroom.) 
THE COURT: IS this defendant on bond? I guess he ought 
to be kept in jail overnight. 

MR. FLOWERS: He has been around here all week, your 
Honor. He's been here every term. Well, I will wait until 
after the jury goes out. 

THE COURT: (To jurors) You can go. 
(After jurors leave courtroom) He has got more reason 
to run now than he ever had." 

Defendant contends that in the above colloquy, and in par- 
ticular by the statement, "He has got more reason to run now 
than he ever had," the trial judge expressed an opinion upon 
the weight of defendant's evidence in violation of the provisions 
of G.S. 1-180. 

In State v. Norman, 8 N.C. App. 239, 174 S.E. 2d 41, de- 
fendant moved for a mistrial after he was seen by some jurors 
being handcuffed and led from the courtroom. The jurors had 
returned to the courtroom for articles of clothing they had left 
in the jury box. Defendant's motion was denied and upon ap- 
peal this court found no error. Hedrick, Judge, speaking for the 
court, quoted from 2 Strong, N. C. Index 2d, Criminal Law, 8 98, 
as  follows : 

" 'The trial court has discretionary power to order defend- 
ant into custody during the progress of the trial, and its 
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action in  so doing in the absence of the jury, without any- 
thing to indicate in the presence of the jury that defend- 
ant was in custody, or its action in so doing in the presence 
of the jury when i t  was apparent that the jury understood 
the reason for the court's action and i t  could not be regarded 
by them as a reflection on the credibility of defendant as  
a witness, will not be held prejudicial.' " 
The record shows that after the jury verdict was returned 

and taken by the clerk, the court questioned each juror individ- 
ually as to whether he had heard any conversation between the 
court and defendant's counsel a t  the recess of court on the pre- 
ceding afternoon. Only one juror recalled having heard any 
discussion about taking defendant into custody. He denied that 
i t  had influenced his verdict as  a juror. Defendant's counsel 
also examined the jurors. His examination revealed that only the 
single juror had heard the custody of defendant mentioned and 
that juror had not seen defendant taken into custody. That 
juror again insisted, in response to questions by defendant's 
counsel, that he had not been influenced by what he had heard. 

It affirmatively appears from the record that the jurors 
had left the courtroom before the court stated, "He has got 
more reason to run now than he ever had." There is nothing 
to suggest that that statement could have been heard by any of 
them. In our opinion, the fact that a juror may have heard the 
court mention having defendant stay in jail overnight does not, 
standing alone, constitute prejudicial error. See State v. Man- 
gum, 245 N.C. 323,96 S.E. 2d 39. 

No error. 

Judges BROCK and MORRIS concur. 
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PUBLIC SERVICE COMPANY OF NORTH CAROLINA, INC. v. 
LOLA MAE LOVIN 

No. 7028SC621 

(Filed 18 November 1970) 

1. Appeal and Error 9 39- belated docketing of record on appeal -die- 
missal of appeal 

Appeal is dismissed for failure of appellant to docket the record 
on appeal within 90 days after the date of the order appealed from. 
Court of Appeals Rule of Practice No. 5. 

2. Gas $ 6; Eminent Domain 9 7- order allowing landowner to with- 
draw deposit 

In a proceeding to condemn a gas pipeline easement across the 
respondent's lands, the triaI judge had discretionary power to allow 
the respondent to withdraw the deposit of $3400 paid into the court 
by the gas company, without prejudicing the respondent's right to 
continue further opposition to the condemnation. G.S. 40-19. 

3. Courts $ 9- order of one judge overruIing order of another judge 
One superior court judge cannot modify an order or judgment of 

another superior court judge, even if based upon an erroneous applica- 
tion of legal principles. 

APPEAL by petitioner from Hasty, Superior Court Judge, 
Order of 13 April 1970, BUNCOMBE County Superior Court. 

Petitioner, Public Service Company of North Carolina, Inc., 
instituted this action as a special proceeding, under Chapter 40 
of the General Statutes, against respondent, Lola Mae Lovin 
to condemn a fifty-foot right-of-way and easement across the 
lands of the respondent for the purpose of constructing and 
maintaining a gas pipeline. Respondent filed an answer denying, 
among other things, the right of the petitioner to maintain 
the action. A hearing was held and an order entered on 29 Octo- 
ber 1968 by the Clerk of the Superior Court in which the peti- 
tioner was granted a fifty-foot easement and right-of-way across 
the lands of respondent. Commissioners were appointed to ap- 
praise the easement and determine the compensation due to the 
respondent. Upon receiving the report of the Commissioners 
assessing damages a t  $3,400.00, the Clerk of the Superior Court 
entered an order confirming the report and both parties entered 
exceptions and gave notice of appeal to the Superior Court. 

Respondent then filed a petition to withdraw, without 
prejudice to the appeal, the deposit of $3,400.00 paid into Court 
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by the petitioner. On 23 January 1969, Superior Court Judge 
Harry C. Martin ordered the clerk to pay the sum of $3,400.00 
to the respondent, the same to operate as a credit without preju- 
dice to further proceedings in the cause to determine either 
just compensation or to determine whether petitioner was en- 
titled to proceed in the action with regard to its right to con- 
demn the property of the respondents. No objection or excep- 
tion to this order was made by petitioner. 

Petitioner, on 21 November 1969, moved to dismiss the 
appeal on the grounds that the withdrawal of the deposit con- 
stituted a waiver of the exceptions of the respondent and had 
the effect of a full settlement. This motion was heard before 
Superior Court Judge Fred H. Hasty, who found facts and con- 
cluded that the withdrawal of the deposit by the respondent 
did not constitute a waiver of exceptions or work an estoppel 
and entered an order denying the motion to dismiss. From the 
denial of the motion to dismiss the appeal, the petitioner appeals 
to this Court. 

Bennet t ,  Kelly & Long;  Hendon  & Carson b y  George W a r d  
Hendon  for petitioner appellant. 

Gudger,  E r w i n  and Crow b y  S. J. Crow for  respondent 
appellee. 

CAMPBELL, Judge. 

[I] On 13 April 1970 Judge Hasty denied petitioner's motion 
to dismiss respondent's appeal to the Superior Court, and peti- 
tioner gave notice of appeal to the Court of Appeals. Petitioner's 
record on appeal was docketed in this Court 15 July 1970. Rule 5 
of the Rules of Practice in the Court of Appeals requires the 
record on appeal, absent an order extending the time, to be 
docketed within ninety (90) days after the date of the judg- 
ment or order appealed from. There is no order extending time 
for docketing in the record before us. Accordingly, for failure 
to docket the record on appeal within the time allowed by the 
rules, this appeal is dismissed. 

[2, 31 However, we have reviewed the record and find no 
prejudicial error. G.S. 40-19 specifically authorizes the Judge of 
the Superior Court to "make such order in the premises as to 
him shall seem right and proper." We think that under this 
authority Judge Martin had the discretionary power to allow 
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the withdrawal of a deposit in a condemnation proceeding with- 
out prejudice to the withdrawing party to continue further 
litigation. I t  was incumbent upon the petitioner, if aggrieved 
by the order of Judge Martin, to object and except thereto. The 
petitioner did not do so, but instead sought relief by a motion 
before another superior court judge. One superior court judge 
cannot modify an order or judgment of another superior court 
judge, even if based upon an erroneous application of legal 
principles. I n  re Register, 5 N.C. App. 29, 167 S.E. 2d 802 
(1969). 

Appeal dismissed. 

Judges BRITT and HEDRICK concur. 

STATE O F  NORTH CAROLINA v. GUY SAMUEL JONES 

(Filed 18 November 1970) 

Parent and Child 8 9; Husband and Wife 9 23; Criminal Law 8 143- 
nonsupport prosecution - revocation of suspended sentence - findings 
of fact 

In  revoking a suspended sentence imposed in a nonsupport prosecu- 
tion, the trial court was required to make specific findings of fact 
that  the defendant's failure to make support payments to his family 
in compliance with the conditions of suspension was either wilful 
or  without lawful excuse; a mere finding that  the defendant "failed 
to make the support paynients ordered in said judgment" was in- 
sufficient. 

APPEAL by defendant from Hasty, J., 6 April 1970 Session, 
BUNCOMBE County Superior Court. 

Defendant was arrested as a result of an Instanter Capias 
for failure to comply with the terms of a judgment dated Jan- 
uary 3, 1967. This judgment had been entered after a plea of 
guilty to a charge of wilful failure to provide adequate support 
for defendant's wife and three minor children. Defendant was 
sentenced to two years, suspended for five years upon condi- 
tion that he pay into the clerk's office the sum of $200.00 per 
month for the use of his wife and children, that he be of gen- 
eral good behavior, and that he not use any intoxicating bev- 
erages or have any in his possession. Defendant had previously 
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been in court for failure to comply and had made up payments 
in arrears in May 1969. 

A hearing was held on April 6, 1970 on the basis of the 
Instanter Capias. After the presentation of evidence by the 
defendant, which tended to show that the defendant was physi- 
cally unable to work and was an habitual alcoholic, the trial 
judge found as a fact that "the defendant failed to make the 
support payments ordered in said judgment." The trial judge 
then made the following conclusion and order: 

"It is ADJUDGED that defendant has breached a valid 
condition upon which the execution of said sentence was 
suspended, and i t  is ORDERED that such suspension be re- 
voked and thak said defendant be imprisoned: 

For the term of six (6) months. . . . 99 

From this judgment and order of confinement, defendant 
appeals to this Court. 

Attorney General Robert Morgan by S t a f f  Attorney L. 
Philip Covington for the State. 

Gudger, Erwin  & Crow by  S. J .  Crow for defendant ap- 
pellant. 

CAMPBELL, Judge. 

Defendant makes two assignments of error: (1) That the 
procedure by which the defendant was brought before the court 
on the issuance of an instanter capias by the Deputy Clerk 
of bhe Superior Court was improper; and (2) That the findings 
of fact were insufficient to support the order of the court re- 
voking the original judgment suspending sentence and imposing 
imprisonment for six months. As i t  is not necessary for a de- 
termination of this appeal, we will not discuss the first  assign- 
ment of error. 

Defendant argues that the trial court was required to make 
specific findings of fact as to whether the conduct of the de- 
fendant was either wilful or without lawful excuse. In  fact, 
the only finding by the trial court was that "the defendant 
failed to make support payments ordered in said judgment." 

In State v. Robinson, 248 N.C. 282, 103 S.E. 2d 376 (1958), 
the Court said the following: 
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"After a diligent search we have found no case, and 

counsel in  the case have referred us to none, which holds 
that a court cannot revoke a suspension of sentence in a 
criminal case, and enforce the sentence for a breach of the 
condition on the part of the defendant unless such breach 
is wilful. Based upon the reasoning and language of the 
cases we have cited above, i t  is our opinion that all that 
is required to revoke a suspension of a sentence in a crimi- 
nal case, and to put the sentence into effect is that the evi- 
dence shall satisfy the judge in the exercise of his sound 
discretion that the defendant has violated, without lawful 
excuse, a valid condition upon which the sentence was sus- 
pended and that the judge's findings of fact in the exercise 
of his sound discretion are to that effect." 

However, the Court went on to hold that, as a prerequisite 
to revocation of the suspended sentence, the trial judge must 
make a determination of whether the failure to make the sup- 
port payments was without lawful excuse. This was not done in 
the present case, therefore, the judgment putting the six months' 
jail sentence into effect must be vacated and this proceeding 
is remanded for a determination by the trial judge as  to whether 
or not the failure of defendant to make the monthly payments 
for the support of his wife and children was without lawful 
excuse. The judge's findings of fact should be definite, and 
not mere conclusions. State v. Robinson, supra. 

Remanded. 

Judges BRITT and VAUGHN concur. 

STATE OF NORTH CAROLINA v. EDWARD WILLIAM HARWOOD 

No. 7028SC492 

(Filed 18 November 1970) 

1. Larceny 1 7- felonious larceny - sufficiency of evidence for jury 
In a prosecution for felonious larceny, there was ample evidence 

of each element of the felony of larceny as charged, including the 
ownership of the property by the individuals named in the indictment 
and the value thereof, to require submission of the case to the jury. 
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2. Larceny § 8- felonious larceny - instructions - valuation of stolen 
property 

In this prosecution for felonious larceny, the trial court did not 
fail to define properly the method of evaluation of the stolen property. 

APPEAL by defendant from Bea2, Special Judge of the Su- 
perior Court, 23 February 1970 Special "A" Session of Superior 
Court held in BUNCOMBE County. 

Defendant was tried upon a bill of indictment, proper in 
form, charging him with the larceny of property of Eugene 
Swinger and Billy Ellis of the value of $540. 

The evidence for the State tended to show that the defend- 
ant, together with Charles Leon Bartlett, on 31 January 1970, 
went to the place of business in Asheville operated as a partner- 
ship by Eugene Swinger and Billy Ellis and known as "Fritschy's 
Garage and Wrecker Service" (Fritschy's Garage). Bartlett 
backed a Ford pickup into the driveway of Fritschy's Garage 
and there he removed the dolly wheels and truck chains from 
a wrecker, without permission, and put them on the pickup. 
T. A. Henderson, an employee of Fritschy's Garage, testified 
that he saw this and took the keys out of the pickup ; then "they 
rolled the truck off while I was calling the police." The police 
found the pickup about three blocks from Fritschy's Garage a t  
a parking lot. When the police arrived, the dolly, the chains, 
the defendant and Bartlett were all in the pickup. The dolly 
wheels taken were worth about $250 and the wrecker tire chains 
were worth about $90, and these dolly wheels and chains were 
owned by Eugene Swinger and Billy Ellis as partners. The 
State's witness, Billy Ellis, testified: "Mr. Swinger and I owned 
these dolly wheels and chains as partners.'' 

The defendant offered evidence which, in substance, tended 
to  show that the dolly wheels and wrecker tire chains were 
owned by a corporation; that Eugene Swinger and Billy Ellis, 
as  individuals, were not the owners thereof; and that the dolly 
wheels were worth $85.60, the chains were worth $97.45, and 
both had a total value of less than $200. 

From a verdict of guilty as charged and the imposition of 
an  active prison sentence of two years, the defendant appealed. 
The record on appeal does not show the actual sentence imposed, 
but the Clerk of Superior Court of Buncombe County, a t  the re- 
quest of the Clerk of the Court of Appeals, sent a certified copy 
of the judgment herein showing the sentence imposed. 
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Attorney General Morgan and Assistant Attorney General 
Weathers f o r  the State. 

Fred D. Poisson for defendant appellant. 

MALLARD, Chief Judge. 

[I] The defendant's first assignment of error is to the denial 
of his motion for judgment as of nonsuit made at the close of 
a11 the evidence. There was ample evidence of each element of the 
felony of larceny as charged, including the ownership of the 
property and the value thereof, to require submission of the 
ease to the jury, and this assignment of error is without merit. 

121 The defendant assigns as error certain portions of the 
charge and also asserts that the court failed to properly define 
the method of evaluation of the stolen property set forth in the 
indictment. When the charge is read as a whole, we are of the 
opinion and so hold that no prejudicial error is made to appear 
therein. 

We have examined all of defendant's assignments of error 
that are brought forward, and in the trial we find no prejudicial 
error. 

No error. 

Judges PARKER and HEDRICK concur. 

STATE OF NORTH CAROLINA v. THOMAS MEEKINS ACUFF 

No. 7027SC622 

(Filed 18 November 1970) 

Criminal Law § 145.1- appeal from revocation of probation - intelligent 
waiver of rights a t  hearing 

On appeal from a hearing in which defendant's sentence of pro- 
bation was revoked, defendant's contention that his waiver of appointed 
counsel and a bill of particulars a t  the hearing was not intelligently 
and understandingly made, in that  the court failed to advise him 
that  his suspended sentence could be activated as  a result of the hear- 
ing, held without merit. 
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APPEAL by defendant from Falls, Judge, 8 July 1970 Session 
of CLEVELAND County Superior Court. 

Defendant, in June 1967, entered a plea of guilty to the 
charge of the unlawful burning of an automobile with the feloni- 
ous intent to injure the insurer of the automobile. At that time 
he waived the appointment of counsel. He was sentenced to 
from three to five years in prison. The sentence was suspended, 
and he was placed on probation for five years. Two of the terms 
of the probationary judgment were that he not violate any 
state or federal laws and that he remain within a specified area 
and not change his residence without written consent. In Sep- 
tember 1967, he entered a plea of guilty to driving with no 
liability insurance and no registration. At that time, the proba- 
tion officers did not ask that his probation be revoked. In June 
1970, he left the State without permission to take a friend to 
Indiana, developed car trouble, and was "bumming" back to 
North Carolina. On July 1, 1970, he was taken into custody by 
officers in Cincinnati, Ohio. On July 7, 1970, he was returned 
by his probation officer to North Carolina. The next day he 
was taken to superior court for a revocation hearing, having 
indicated his desire to waive his right to a bill of particulars 
and appointed counsel. In open court, he orally waived his right 
to a bill of particulars and counsel and also signed a written 
waiver for each. From the entry of judgment activating the 
sentence, he appealed, represented by court appointed counsel. 

A t t o r n e y  General Morgan, by  Millard R. Rich ,  Jr., Assist- 
a n t  A t t o r n e y  General, f o r  t h e  State .  

J. A. W e s t  f o r  de fendant ,  appellant. 

MORRIS, Judge. 

On appeal defendant contends that he did not intelligently 
and understandingly waive his rights because the court failed 
to advise him that the result of the hearing could be that he 
would have to serve the three to five year sentence; and, there- 
fore, the court committed reversible error in entering the order 
revoking his probation and putting the three to five year sen- 
tence into effect. He does not contend that the facts found were 
not supported by competent evidence. 

The record reveals that when the court was advised that 
defendant wished to waive his right to counsel and a bill of 
particulars, he questioned the defendant thoroughly in open 
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court. From the questions asked by the court and the unequivo- 
cal answers of the defendant, there can be no doubt but that 
the defendant clearly understood that he had a right to have a 
bill of particulars served on him twenty-four hours before 
the hearing, had a right to counsel, to have counsel appointed 
if he could not afford counsel, and had a right to waive these 
rights if he so desired. In addition, he signed written waivers of 
both rights. 

Defendant cites no authority for his contention that the 
court erred in failing to advise defendant that his suspended 
sentence could be activated. It is obvious that defendant was 
aware of that possibility and had been aware of i t  since the 
entry of the probationary judgment in 1967. Signifying his 
consent to the terms of the probation, defendant signed the 
order which contained the following: "If you violate any of 
the conditions of your probation or orders of your probation 
officer you will be subject to arrest upon order of the Court, 
or by the probation officer. At any time within the period of 
your probation, the Court may, if i t  see fit, impose the Judg- 
ment and sentence i t  might have imposed in the first instance." 

In the proceedings in the superior court, we find 
No error. 

Judges BROCK and GRAHAM concur. 

STATE OF NORTH CAROLINA v. SAMMIE MOBLEY 

No. 7026SC553 

(Filed 18 November 1970) 

I. Larceny 8 4- indictment - identification of items stolen 
An indictment charging the larceny of "an undetermined amount 

of beer, food and money of the value of $25.00 . . . of the said Eve- 
ning Star Grill" sufficiently identified the items stolen. 

2. Criminal Law 9 104- motion for nonsuit - consideration of evidence 
In passing upon a motion for nonsuit in a criminal case, the court 

must consider the evidence in the light most favorable to the State 
and must give the State the benefit of every reasonable inference 
which may be legitimately drawn therefrom. 

3. Larceny 5 7; Burglary and Unlawful Breakings § 5- prosecution- 
sufficiency of evidence 

The State's evidence in a breaking and entering and larceny 
prosecution was sufficient to be submitted to the jury. 
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4. Criminal Law 5 163- exceptions to the charge 
Exceptions to the charge which appear only in the purported 

assignments of error are ineffective to challenge the correctness of the 
charge. 

APPEAL by defendant from Beal, Special Superior Court  
Judge,  12 March 1970 Session of MECKLENBURG Superior Court. 

The defendant, Sammie Mobley, was charged in a two- 
count bill of indictment with breaking or entering and larceny 
on the night of 30 December 1969, of the Evening Star Grill in 
Charlotte, North Carolina. 

The State's evidence tended to show that the defendant 
was apprehended while still in the grill but made a temporary 
escape and was again apprehended within a very short while. 

Defendant and one witness testified that they had been 
drinking and had returned to the witness' house about an hour 
before the break-in occurred, and tha,t defendant was too drunk 
to come in the house. He had passed out in the car and was 
simply left there; and it was in this state that he was appre- 
hended by the police. Defendant denied knowledge of the break- 
in. 

The jury returned a verdict of guilty on both counts and 
from judgment thereon the defendant appealed. 

A t t o r n e y  General Robert  Morgan  b y  S t a f f  A t torneys  
Charles A. Lloyd and Burley  B. Mitchell, Jr., f o r  the  State .  

Richard A. Vinroo t  for defendant  appellant. 

CAMPBELL, Judge. 

11-31 The defendant first assigns as error the denial by the 
trial court of defendant's motion to dismiss a t  the close of the 
State's evidence. This assignment of error is based partly on 
the belief that the second count in the bill of indictment is de- 
fective because i t  failed to identify the items stolen. There is 
no merit in this contention as the items were sufficiently identi- 
fied, to wit: "an undetermined amount of beer, food and money 
of the value of $25.00-dollars, of the goods, chattels and moneys 
of the said Evening Star Grill." Defendant further argues un- 
der his first assignment of error that the charges under both 
counts should have been dismissed. In this respect, he is appar- 



N.C.App.1 FALL SESSION 1970 719 

State v. Wingard 

ently treating this as a motion for nonsuit. In passing upon a 
motion for nonsuit in a criminal case, the court must consider 
the evidence in the light most favorable to the State and give 
the State the benefit of every reasonable inference which may 
be 1egitimateIy drawn therefrom. State v. Locklear, 7 N.C. App. 
493, 172 S.E. 2d 924 (1970). Viewed in this light, there was 
ample evidence to go to the jury on defendant's guilt. 

141 Defendant's remaining assignments of error purport to 
deal with errors in numerous parts of the court's charge. How- 
ever, no exception with respect to the charge appears except in 
the purported assignments of error. Such assignments are in- 
effective to challenge the correctness of the charge. State v. 
Dunn, 264 N.C. 391, 141 S.E. 2d 630 (1965). Despite the in- 
effective assignments of error, we have reviewed the charge 
and find no prejudicial error. 

In  the entire trial, we find no prejudicial error. 

No error. 

Judges BRITT and VAUGHN concur. 

STATE O F  NORTH CAROLINA v. JIMMY LEE WINGARD 

No. 7026SC513 

(Filed 18 November 1970) 

1. Criminal Law $ 66- validity of in-court identification of defendant - 
sufficiency of findings and evidence 

Trial court's findings and conclusion that  the State witness' in- 
court identification of the defendant as the perpetrator of a common 
law robbery was of independent origin and was not tainted by any 
illegal out-of-court confrontation, held supported by plenary evidence. 

2. Criminal Law § 175- findings on voir dire - review on appeal 

Findings of the trial court upon voir dire are binding on appeal 
when supported by competent evidence. 

APPEAL by defendant from Anglin, J., 1 June 1970 Schedule 
"C" Criminal Session, MECKLENBURG Superior Court. 

The defendant was charged in a bill of indictment, proper 
in form, with common law robbery. Upon a plea of not guilty, 
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the jury returned a verdict of guilty as charged. From a judg- 
ment imposing a ten-year sentence, the defendant appealed to 
the North Carolina Court of Appeals. 

Robert Morgan, At torney General, and Howard P. Satisky, 
S t a f f  At torney,  for  the State. 

Lacy W.  Blue for  defendant appellant. 

HEDRICK, Judge. 

[I] The appellant assigns as error the court's allowing the 
in-court identification of the defendant by the State's only wit- 
ness, Barbara R. Jones. The appellant contends that the in- 
court identification of the defendant by the witness was tainted 
by an out-of-court confrontation. After a voir dire examination 
of the witness, the court made the following findings of fact and 
conclusion of law : 

"That Mrs. Barbara Jones observed the man who hit Rob- 
ert  Gainey for a period of about ten minutes while such 
man was in the store during the time the robbery occur- 
red; that she told the police that this man was very short, 
about five feet three or four inches tall, with 'African 
Bush' hair and protruding teeth; that about two weeks 
after the robbery a detective showed her photographs of 
two men and a woman and asked her about identifying 
them; that she told the detective she could identify the 
man if she saw him, but not from the photographs shown 
to her; that one of the photographs was of the defendant; 
that after the robbery she first saw the man who hit Mr. 
Gainey in April, 1970 'in this courtroom' a t  his trial in 
another case; that the solicitor called his name and read 
charges against him; that she didn't know his name until 
then; that no one told her that he was in the instant rob- 
bery case; that in identifying the defendant she based her 
opinion on what she saw a t  the time of the robbery; that 
when she saw him in the courtroom in April, he was with 
Mr. Lacy Blue seated a t  a table; that Mr. Blue is his coun- 
sel in the instant case; that from clear and convincing evi- 
dence in-court identification of the defendant by the wit- 
ness Barbara Jones is of independent origin based on what 
she saw a t  the robbery and does not result from any out- 
of-court confrontation or from any pretrial identification 
procedures suggestive and conducive to mistaken identifica- 
tion." 
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[I, 21 Findings of the trial court upon voir dire are binding 
on appeal when supported by competent evidence. State v. Childs, 
269 N.C. 307, 152 S.E. 2d 453 (1967)  ; State v. Gray, 268 N.C. 
69, 150 S.E. 2d 1 (1966).  We hold that there was plenary com- 
petent evidence to support the court's findings of fact, and 
clearly the findings justify the conclusion that the witness' in- 
court identification of the defendant as the perpetrator of the 
crime was of independent origin and not tainted by the out-of- 
court confrontation. State v. Hughes, 5 N.C. App. 639, 169 S.E. 
2d 1 (1969)  ; State u. Keel, 5 N.C. App. 330, 168 S.E. 2d 465 
(1969) .  

We have carefully examined the entire record and hold 
that the defendant had a fair trial free from prejudicial error. 

No error. 

Chief Judge MALLARD and Judge PARKER concur. 

FRANK PHILLIPS, JR. v. MR. AND MRS. DAVE WISE 

No. 7024SC608 

(Filed 18 November 1970) 

Ejectment 5 10- ejectment to try title - sufficiency of findings and evi- 
dence 

In plaintiff's action to recover possession of real property, wherein 
defendants stipulated record title in plaintiff and attempted to estab- 
lish title in themselves by adverse possession, the trial judge's findings 
and conclusion that  the plaintiff is the owner and is  entitled to  the 
realty described in the complaint, held supported by competent evi- 
dence. 

APPEAL by defendant from McLean, J., May 1970 Session 
of AVERY Superior Court. 

This is an action to recover possession of real property. 
Plaintiff alleged he became owner of record in fee simple on 
26 November 1965, that since said date defendants have occu- 
pied the premises as his tenants at  will, and that defendants 
have been given reasonable notice to vacate but have refused 
to do so. Defendants filed answer alleging title in themselves 
by adverse possession. The parties waived jury trial and agreed 
the court might hear the evidence and determine the facts. They 
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also stipulated as to prior ownerships and recorded deeds, in- 
cluding a stipulation that plaintiff holds the record title to the 
lands described in the complaint by virtue of deed from John L. 
Phillips, Executor and Trustee of the Last Will and Testament 
of Willard Lindsey Phillips, which deed is of. record in Book 54 
of Deeds at  Page 571, Avery County Registry. 

From the stipulations of the parties and evidence offered, 
the trial court entered judgment making detailed findings of 
fact as to the recorded deeds by which plaintiff derived title 
and finding as a fact that defendants had occupied a portion of 
the lands permissively as tenants of Willard Lindsey Phillips, 
plaintiff's predecessor in title, from 1947 until his death in 1962. 
Based on these findings of fact, the court concluded as a mat- 
ter of law that any occupancy of the lands by defendants prior 
to 1962 was permissive as tenants of Willard Lindsey Phillips 
and not adverse, that defendants are presently estopped to deny 
the title of Willard Lindsey Phillips or his heirs and assigns, 
and that plaintiff is the owner and entitled to the possession of 
the lands described in the complaint. From judgment in accord 
with these conclusions, defendants appealed. 

Pritchard & Hise, by  Lloyd Hise, JT., for plaintiff appellee. 

Kelly Johnson, I. C. Crawford & Robert H.  Lacy, by  Kelly 
Johnson for  defendant appellants. 

PARKER, Judge. 

Defendants stipulated plaintiff holds record title and at- 
tempted to establish title in themselves by adverse possession. 
The trial judge, as the agreed trier of the facts, has found the 
facts contrary to defendants' contentions. His findings of fact 
are supported by competent evidence and the facts found sup- 
port his conclusions of law. The conclusions of law in turn sup- 
port the judgment. In the trial we find no error and the judgment 
appealed from is 

Affirmed. 

Chief Judge MALLARD and Judge GRAHAM concur. 
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IN THE MATTER OF PHYLLIS LAVERNE ELDRIDGE, 141 RIDGE AVENUE 

No. 7021DC544 

(Filed 18 November 1970) 

Infants 3 10- undisciplined child - unlawful absence from school -lack 
of error in proceedings 

The district court committed no prejudicial error in proceedings 
in which a juvenile was adjudged an undisciplined child for being 
unlawfully absent from school, was placed on probation after each 
of the first two hearings, and was assigned to the North Carolina 
Board of Juvenile Correction as provided by G.S. 7A-286(4) (c) after 
the third hearing. 

APPEAL from Alexander,  District  Judge, 12 June 1970 Ses- 
sion of FORSYTH County District Court. 

Respondent, a juvenile, was adjudged an undisciplined child 
by order entered in Forsyth County District Court on 13 Feb- 
ruary 1970. The adjudication followed a hearing held pursuant 
to G.S. 78-285, and was based upon a finding that respondent 
had been unlawfully absent from school at  least 26 days during 
the 1969-70 school year. The court thereupon ordered respondent 
placed on probation. One of the conditions of probation was 
that the child regularly attend school-if not excused for rea- 
sons of poor physical or mental health. At a subsequent hear- 
ing, respondent was found to have violated this condition; how- 
ever, she was continued on probation under the additional 
condition that she not miss any future classes or be tardy to 
school. On 26 May 1970 a petition was filed seeking review of 
the case on the ground the child had again violated the terms 
of her probation by being absent from school without legitimate 
excuse. On 12 June 1970, after proper notice and hearing, the 
court made findings to this effect and ordered respondent as- 
signed to the North Carolina Board of Juvenile Correction a s  
provided by G.S. 7A-286 (4) (c) . Respondent appealed. 

A t t o r n e y  General Robert Morgan  b y  L. Philip Covington, 
S t a f f  A t torney ,  f o r  the  State.  

R. Glenn K e y  for  respondent appellant. 
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GRAHAM, Judge. 

It is the constant duty of the District Court "to give each 
child subject to its jurisdiction such oversight and control as  
will conduce to the welfare of the child and to the best interest 
of the State." In re  Burrus, 275 N.C. 517, 169 S.E. 2d 879. It 
appears that the juvenile here was carefully afforded all consti- 
tutional safeguards a t  every stage of the three separate hearings. 
In re Winship, 397 U.S. 358, 25 L.Ed. 2d 368, 90 S.Ct. 1068 ; In 
r e  Gault, 387 U.S. 1, 18 L. Ed. 2d 527, 87 S.Ct. 1428. Appellant's 
contention that the order of 12 June 1970 is unsupported by 
evidence and based upon improper conclusions is overruled. In  
all the proceedings affecting this juvenile we find no prejudicial 
error. 

No error. 

Judges BROCK and MORRIS concur. 

STATE OF NORTH CAROLINA v. JEROME McKINNON 

No. 7025SC567 

(Filed 18 November 1970) 

Assault and Battery 5 15; Criminal Law 5 113- felonious assault-in- 
structions - application of law to evidence 

In a prosecution for assault with a deadly weapon with intent to 
kill inflicting serious injuries not resulting in death, instructions of 
the trial court which failed to apply the law to the evidence constituted 
reversible error. G.S. 1-180. 

APPEAL by defendant from Long, S.J., 16 March 1970 Regu- 
lar Criminal Session of CATAWBA Superior Court. 

Defendant was tried upon two separate bills of indictment 
charging him with assault with a deadly weapon with intent to 
kill, inflicting upon Bobby Harris and Dorothy Harris respec- 
tively serious injuries not resulting in death. The cases were 
consolidated for trial. 

Defendant entered a plea of not guilty and offered evidence 
tending to show self-defense in each case. The court charged the 
jury that they could return verdicts of guilty as charged, guilty 
of one of four lesser included offenses, or not guilty. 
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The jury returned verdicts of guilty in each case of assault 
with a firearm inflicting serious injury. Judgments imposing 
consecutive sentences of three to five years were entered upon 
the verdicts and defendant appealed. 

Attorney General Robert Morgan by William Lewis Sauls, 
S t a f f  Attorney, for the State. 

Thomas W. Warlick for defendant appellant. 

GRAHAM, Judge. 

Defendant assigns as error the failure of the court to 
declare and explain the law arising on the evidence given in the 
case as required by G.S. 1-180. This assignment of error is well 
taken. The court instructed the jury as to the necessary ele- 
ments of the offense charged and each lesser included offense 
without any reference to the evidence offered in this case. Near 
the conclusion of the charge the court stated: 

"Now, members of the jury, the court will briefly recapitu- 
late the evidence in this case which has been offered so that 
the law which I have given you may be applied to the 
evidence." 

Then followed a recital of what some of the evidence tended to 
show, but no instruction was given as to how the law applied to 
it. Thus, the jury was left unaided to apply the abstract princi- 
ples of law to the facts. This was error requiring a new trial. 
Roberts v. Freight Carriers, 273 N.C. 600,160 S.E. 2d 712 ; State 
v. Coggin, 263 N.C. 457, 139 S.E. 2d 701; State v. Herbin, 232 
N.C. 318, 59 S.E. 2d 635. 

We do not rule on other assignments of error brought 
forward by defendant since the questions raised may not recur 
on another hearing. 

New trial. 

Judges BROCK and MORRIS concur. 
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STATE OF NORTH CAROLINA v. RAYMOND A. JONES 

No. 7026SC500 

(Filed 18 November 1970) 

Constitutional Law 5 31; Escape $ 1- right to subpoena witnesses- 
stipulation by solicitor as to what witness would have testified 

In this prosecution for escape from prison, defendant's contention 
that  the trial court erred in proceeding to trial without allowing de- 
fendant to subpoena witnesses after defendant, while being questioned 
by the court as to the voluntariness of his plea of guilty, stated that  
he desired a certain witness to testify, held without merit where the 
solicitor stipulated what the witness would have testified if present 
a t  the trial, and defendant agreed that the stipulation was satisfactory 
and stated that he did not still want the witness present. 

APPEAL by defendant, Raymond A. Jones, from Anglin, J., 
9 April 1970 Session, MECKLENBURG Superior Court. 

The defendant Raymond A. Jones was charged in a bill of 
indictment, proper in form, with felonious escape in violation of 
G.S. 148-45 (a ) ,  

The defendant, an indigent, represented by his court- 
appointed attorney, entered a plea of guilty. From a judgment 
of imprisonment of eight months, the defendant appealed to the 
North Carolina Court of Appeals. 

Attorney General Robert Morgan and Assistant Attorney 
General Millard R. Rich, Jr., for the State. 

Richard A. Vinroot for defendant appellant. 

HEDRICK, Judge. 

The defendant contends that the court committed preju- 
dicial error in proceeding to trial without allowing the defendant 
to  subpoena witnesses. This contention is without merit. The 
record discloses that when the defendant was being questioned 
by the judge as to the voluntary character of his plea of guilty, 
the defendant stated that he would like to have as a witness one 
Major Hugh A. Logan, Jr., for this witness could and would 
explain to the court that he, the Major, had told a Lt. Jordan to 
transfer the defendant, a prisoner, over to the Highway Patrol 
Office to a job that he was physically able to do. The solicitor 
stipulated that if the witness was present he would so testify. 
The court asked the defendant if the stipulation was satisfactory 
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and if he still wanted the witness present. The defendant stated : 
"No, sir, that is fine." The record further discloses that the 
defendant entered a written plea of guilty, and that the trial 
judge signed an adjudication that the defendant's plea was 
6 6  . . . freely, understandingly and voluntarily made, without 
undue influence, compulsion or duress, and without promise of 
leniency." 

We have carefully examined the entire record and deter- 
mine that the defendant pleaded guilty to a valid bill of indict- 
ment; that the sentence imposed is within the maximum pre- 
scribed for a violation of the statute, and that the defendant had 
a fair  trial in the superior court free from prejudicial error. 

No error. 

Chief Judge MALLARD and Judge PARKER concur. 

STATE OF NORTH CAROLINA v. CECIL THOMAS OWENS 

No. 7030SC503 

(Filed 18 November 1970) 

Criminal Law 5 143- activation of suspended sentence-subsequent 
offenses 

No error appears on the face of the record in this appeal from 
an  order activating defendant's suspended sentence for driving while 
his license was revoked on the basis of defendant's convictions of the 
subsequent offenses of driving while his license was revoked and public 
drunkenness. 

APPEAL by defendant from Thornburg, Special Superior 
Court Judge, 3 March 1970 Session of Superior Court held i n  
SWAIN County. 

Attorney General Robert Morgan and Assistant Attorney 
General Harris for the State. 

George P. Davis, Jr., for defendant appellant. 

MALLARD, Chief Judge. 

On 16 May 1968 the defendant, after pleading guilty to  
driving after his license was revoked, was sentenced to a prison 
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term of eighteen to twenty-four months. The execution of the 
prison sentence was suspended, and the defendant was placed 
on probation for a period of five years. One of the terms upon 
which the sentence was suspended was that the defendant 
" (v) iolate no penal law of any state or the Federal Government 
and be of general good behavior." 

The evidence for the State tended to show, the court found 
as a fact, and the defendant testified and did not deny that the 
defendant had willfully violated the terms and conditions of 
the probation judgment, in that: On 6 October 1968 the defend- 
ant committed the offense of driving while license revoked 
(fourth offense) and on 16 December 1968 was found guilty as  
charged; and that on 20 October 1969, in  Highlands, North 
Carolina, the defendant committed the offense of public drunk- 
enness, entered a plea of guilty, and was ordered to pay the 
costs. Based upon such findings, the court ordered that commit- 
ment issue and defendant be required to serve the sentence 
imposed. 

The only assignment of error presented by this appeal is 
to the entry of the judgment. No prejudicial error is made to 
appear on the face of this record. The judgment of the superior 
court is affirmed. 

Affirmed. 

Judges PARKER and HEDRICK concur. 

STATE OF NORTH CAROLINA v. TERRY MACK QUEEN 

No. 7026SC519 

(Filed 18 November 1970) 

Larceny 8 7- automobile larceny - recent possession doctrine - suf- 
ficiency of identification of defendant 

In this prosecution for the larceny of an automobile, there was 
sufficient evidence of defendant's identification as the operator of 
the stolen automobile for submission of the case to the jury under the 
doctrine of recent possession. 

APPEAL by defendant from Anglin, J., a t  the regular 30 
April 1970 Schedule "C" Criminal Session of MECKLENBURG 
Superior Court. 
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The defendant and a codefendant, William Avery Jenkins, 
were arrested 2 February 1970 on the charge of larceny of more 
than $200.00. They were indicted a t  the 9 March 1970 Session 
of the General Court of Justice, Superior Court Division, Meck- 
lenburg County. On 30 April 1970, they were arraigned, and 
having pled not guilty, they were tried by a jury. Defendant 
Jenkins' motion for nonsuit was granted a t  the end of the 
State's evidence; defendant Queen's motion for nonsuit was 
denied. A jury found defendant Queen guilty as charged. From 
a sentence of three (3) to five (5) years defendant appealed. 

Attorney General Robert Morgan by  S ta f f  Attorney Richard 
N. League for the State. 

George S .  Daly, Jr., for defendant appellant. 

VAUGHN, Judge. 

Defendant, through his court-appointed counsel, contends 
that the trial court erred in denying his motion for nonsuit 
because he was not adequately identified in court. The State's 
evidence tended to show that a 1965 white Mustang belonging 
to Mr. Brooks Luckey was stolen from Mr. Luckey's home be- 
tween 5:00 p.m. 1 February 1970 and 10:OO a.m. 2 February 
1970. At approximately 1 :45 a.m. Patrolman Ledbetter of the 
Mecklenburg County Police Department observed an automobile 
similar to the one described as stolen. The car was driven to a 
service station where i t  was parked. The driver and an  occupant 
emerged from the car and entered the service station. Patrolman 
Ledbetter then went to the car, and determined that i t  was the 
car that had been stolen. The patrolman then went inside the 
service station and arrested the two defendants as they were 
coming out of the bathroom. In court Patrolman Ledbetter iden- 
tified the two defendants by name as being the persons arrested 
and identified the operator of the Mustang as "the gentleman 
in the orange-gold shirt." There was adequate evidence of identi- 
fication for the jury to find that Queen had in his possession an  
automobile recently stolen. 

Defendant also contends that the judge's instructions to 
the jury on the doctrine of recent possession was erroneous. 
This assignment of error is without merit. In the entire trial 
we find no prejudicial error. 

No error. 

Judges CAMPBELL and BRITT concur. 
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In  r e  Custody of Hopper 

IN THE MATTER OF THE CUSTODY OF CYNTHIA DIANE HOPPER, A 
MINOR CHILD, AND EUGENE THOMAS HOPPER, JR., A MINOR CHILD 

No. 7026DC637 

(Filed 18 November 1970) 

Courts 5 11.1; Divorce and Alimony 5 22- child custody proceeding in 
superior court - modification of order by district court -cause not 
transferred to  district court 

The district court had no authority t o  modify a child custody 
order entered in the superior court where the cause was pending in 
t h e  superior court when district courts were established in the county, 
and no order has been entered in the superior court transferring the  
cause to  the district court pursuant  to G.S. 7A-259, nor has a motion 
t o  t ransfer  been made pursuant  to  G.S. 7A-258. 

APPEAL by respondent from Arbuckle ,  District  Judge, 20 
July 1970 Session of MECKLENBURG County District Court. 

A detailed recital of the facts could serve no useful purpose 
in the light of our disposition of the appeal. This proceeding 
was instituted on 10 April 1967 in the Superior Court of Meck- 
lenburg County. On 25 August 1967 Judge Hasty entered an  
order awarding custody of two minor children of the parties 
to their mother, the appellant here. Subsequently district courts 
were established in Mecklenburg County. On 30 June 1970 appel- 
lee, the father of the children, filed a motion in the cause 
seeking a modification of Judge Hasty's order. On 29 July 1970 
District Court Judge Arbuckle entered an order which modified 
Judge Hasty's order and placed the children in the custody of 
their father. The mother appealed to this Court asigning numer- 
ous errors in the proceeding before Judge Arbuckle. 

Well ing,  Miller, Gertxrnan and Goldfarb b y  Charles M.  
Wel l ing  for respondent appellant. 

H a s t y  and K r a t t  b y  J o h n  H. H a s t y  for petitioner appellee. 

VAUGHN, Judge. 

This proceeding was pending in the Superior Court of 
Mecklenburg County when district courts were established in  
that district. There has been neither an order entered in the 
superior court transferring it to the district court division pur- 
suant to G.S. 7A-259 nor a motion therefor under G.S. 78-258. 
The district court judge was, therefore, without authority to 
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modify the order of the superior court. H o d g e  v. Hodge ,  9 N.C. 
App. 601, 176 S.E. 2d 795. 

Several of the appellant's assignments of error have merit 
and would compel us to reverse the order appealed from if we 
dealt with the appeal on its merits. Since they may not recur, 
we will refrain from discussing them. 

The order appealed from is hereby vacated and the cause 
is remanded to the Superior Court of Mecklenburg County. 

Vacated and Remanded. 

Judges CAMPBELL and BRITT concur. 

STATE O F  NORTH CAROLINA v. STEVE CHANEY 

No. 7017SC476 

(Filed 18 November 1970) 

Assault and Battery §§ 8, 15- felonious assault -instruction on self- 
defense 

In a prosecution for assault with a deadly weapon with intent to  
kill inflicting serious injury not resulting in death, the trial court 
erred in failing to instruct the jury on defendant's right to repel a 
nonfelonious assault, where defendant offered evidence that  he was 
the victim of a nonfelonious assault and where the State's evidence 
would support a verdict of defendant's guilt of assault with a deadly 
weapon without intent to kill. 

ON c e r t i o r a r i  to review trial before C o l l i e r ,  J u d g e  of S u -  
p e r i o r  C o u r t ,  20 January 1969 Session, ROCKINGHAM Superior 
Court. 

Defendant was tried upon a bill of indictment, proper in 
form, charging him with an  assault upon one David Wayne 
Morton with a deadly weapon with intent to kill, inflicting 
serious bodily injury not resulting in death. 

State's evidence tended to show that  on Sunday afternoon, 
20 October 1968, several persons gathered a t  Charlie Young 
Creek near Mayodan in Rockingham County to "make music." 
There was some consumption of alcoholic beverages and there 
was some "music." The prosecuting witness, Morton, drove up 
to  join the group, and, without any words or provoking conduct, 
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defendant struck prosecuting witness on the head and face with 
a "pop bottle" causing serious lacerations. 

Defendant's evidence tended to show that prosecuting wit- 
ness, Morton, advanced on defendant with a knife and defendant 
struck him with the "pop bottle" in self-defense. 

The jury found defendant guilty of an assault with a deadly 
weapon, a misdemeanor. 

We allowed certiorari for failure of defendant's trial attor- 
ney to perfect his appeal. Trial counsel was discharged and 
defendant is now represented by different counsel appointed by 
the trial court. 

Attorney General Morgan by Assistant Attorney General 
Melvin for the State. 

Gwyn, Gwyn & Morgan, by Melzer A .  Morgan, Jr., for 
defendant. 

BROCK, Judge. 

Defendant assigns as error that the trial judge failed to 
instruct the jury upon defendant's right to repel a nonfelonious 
assault; but confined defendant's right of self-defense to re- 
pelling an  assault which would likely cause death or great 
bodily harm. Defendant cites State v. Fletcher, 268 N.C. 140, 
750 S.E. 2d 54 ; State v. Anderson, 230 N.C. 54, 51 S.E. 2d 895; 
and State v. Baraette, 8 N.C. App. 198, 174 S.E. 2d 82 (certiorari 
denied 277 N.C. 113) in support of this assignment of error. 

The evidence that defendant acted in defense of an assault 
upon him by prosecuting witness with a knife could constitute 
evidence that defendant acted to repel a felonious assault, or 
that he acted to repel a nonfelonious assault. 

"In the absence of an  intent to kill, a person may fight in  
his own self-defense to protect himself from bodily injury or 
offensive physical contact, even though not put in  actual or 
apparent danger of death or great bodily harm." 1 Strong, N.C. 
Index 2d, Assault and Battery, 8 8, p. 301. The jury found 
defendant guilty of an assault with a deadly weapon, thereby 
establishing that he acted without intent to kill. Therefore, it 
was prejudicial error that the trial court failed to instruct the 
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jury upon defendant's right to repel a nonfelonious assault. 
S t a t e  v. Fletcher,  supra;  S t a t e  v. Anderson,  supra. 

When the evidence requires a charge of self-defense, i t  
would be the better practice for the trial court to instruct upon 
defendant's right to repel a nonfelonious assault in all cases 
where the evidence justifies submitting the charges against 
defendant to the jury for a possible finding of guilty of assault 
without intent to kill. 

For error in the charge as indicated above there must be a 

New trial. 

Judges MORRIS and GRAHAM concur. 

MRS. JULIA JAMES, MRS. NORA SADLER, MRS. HELEN VANCE, 
AND MRS. ANNEBELLE MCCLARY V. CHARLES R. HARRIS AND 
WIFE, ALIENE S. HARRIS 

No. 7026SC601 

(Filed 18 November 1970) 

Appeal and Error 5 39- dismissal of appeal - belated docketing of record 
on appeal 

Appeal is  dismissed for failure of appellant to docket the record 
on appeal within 90 days after the date of the order appealed from. 
Rule of Practice No. 5. 

APPEAL by plaintiffs from Thornburg ,  Special Super ior  
Cour t  Judge,  April 1970 Civil Non-Jury Session of Superior 
Court held in MECKLENBURG County. 

Gail F. Barber ,  Jamie  Long,  and T h o m a s  W y c h e  for plain- 
t i f f s  appellants. 

No counsel f o r  de fendants  appellees. 

MALLARD, Chief Judge. 

On 30 April 1970 Judge Thornburg denied pliantiffs' motion 
for a temporary restraining order and for an order to show 
cause why a temporary restraining order should not be granted. 
Plaintiffs gave notice of appeal to the Court of Appeals. Plain- 
tiffs' record on appeal was docketed in this court on 1 September 
1970. Rule 5 of the Rules of Practice in the Court of Appeals re- 
quires the record on appeal to be docketed within ninety days 
after the date of the judgment or order appealed from. In the 
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record before us there is no order extending the time for docket- 
ing the record on appeal. For failure to docket the record on 
appeal within the time allowed by the d e s ,  this appeal is dis- 
missed. 

Appeal dismissed. 

Judges PARKER and HEDRICK concur. 

STATE O F  NORTH CAROLINA v. EDSON B. MICKLES 

No. 7026SC632 

(Filed 18 November 1970) 

ON certiorari to review trial before Falls, J., 27 October 
1969 Session, MECKLENBURG Superior Court. 

Defendant was charged with the offenses of felonious break- 
ing or entering, and felonious larceny. Defendant was tried 
jointly with James Leon Kendrick whose appeal has been consid- 
ered by opinion filed this same date. The facts as stated there 
apply equally to this appeal. 

The State's evidence tended to show that during the early 
hours of the morning of 13 August 1969 the Oaklawn Super 
Market was broken into and a quantity of merchandise was 
stolen therefrom. Charges of felonious breaking or entering and 
felonious larceny were also lodged against James Leon Kendrick 
and Billy Frank Anderson. Mickles, the defendant involved in 
this appeal, and Kendrick were placed on trial together, and 
Anderson testified for the State. Kendrick and Mickles offered 
no evidence. 

The testimony of Anderson tended to show that Mickles 
broke and entered the Oaklawn Super Market; that he, Ander- 
son, also went in the building; that Kendrick was standing on 
the other side of the street; that Anderson and Mickles handed 
two bags of items taken from the store to Kendrick; and the 
three then went to an apartment nearby. 

The jury found Mickles guilty as charged. 

Attorney General Morgan by S t a f f  Attorney Blackbzcr.ul. for 
the State. 

Thomas R. Cannon for defendant. 
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BROCK, Judge. 

It appears that the writ of certiorari was improvidently 
issued in this ease, However, we have carefully reviewed the 
record and defendant's assignments of error, and we conclude 
that defendant had a fair trial free from prejudicial error. 

No error. 

Judges MORRIS and GRAHAM concur. 

STATE O F  NORTH CAROLINA v. ROBERT LEE WINCHESTER 

No. 7026SC625 

(Filed 18 November 1970) 

ON certiorari to review judgment of Falls, J., entered a t  the 
12 May 1969 Schedule "B" Criminal Session, MECKLENBURG 
Superior Court. 

Defendant was tried on a bill of indictment, proper in form, 
charging him with felonious larceny of a 1968 Pontiac automo- 
bile valued a t  $2,100. He pled not guilty, the jury returned a 
verdict of guilty as charged, and from judgment imposing prison 
sentence of not less than seven nor more than ten years, he gave 
notice of appeal. We allowed certiorari on 3 September 1970. 

At torney  General Robert Morgan by  Assistant At torney 
General Russell G. Walker, Jr., for the  State. 

James M. Shannonhouse, Jr., for  defendant appellant. 

BRITT, Judge. 

In his brief defendant's court appointed counsel states that 
he has conscientiously examined the record in his case hut 
is unable to find error; he asks that this court carefully review 
the record and grant the defendant any relief that is appropriate. 

We have given the record a thorough review but detect no 
prejudicial error; we conclude that the defendant received a fair  
trial and the sentence imposed is within the limits provided by 
statute. 

No error. 

Judges CAMPBELL and VAUGHN concur. 
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STATE O F  NORTH CAROLINA v. HERBERT COLEMAN 

No. 7010SC586 

(Filed 18  November 1970) 

APPEAL by defendant from Ragsdale, S.J., First July 1970 
Regular Session, WAKE Superior Court. 

Defendant was charged with operating a motor vehicle 
while his license was permanently revoked and while under the 
influence of intoxicating liquor. Upon a finding of indigency, 
counsel was appointed to represent him a t  trial. Upon his plea 
of not guilty, trial was by jury and a verdict of guilty was re- 
turned on each charge. Upon pronouncement of judgment the 
defendant, in person and without advice of counsel, gave notice 
of appeal. Defendant's trial attorney's request to be allowed 
to withdraw was allowed and defendant's present counsel was 
appointed to perfect his appeal. 

Attorney General Robert Morgan by Assistant Attorneg 
General William W.  Melvin and Assistant Attorney General T. 
Buie Costen for the State. 

R. P. Upchurch for defendant appellant. 

VAUGHN, Judge. 

This indigent defendant was ably represented a t  his trial 
and on this appeal. Numerous assignments of error have been 
brought forward and zealously argued. After careful considera- 
tion of the contentions of counsel and the entire record, we are 
of the opinion that defendant's trial was free of prejudicial 
error. 

No error. 

Judges CAMPBELL and BRITT concur. 
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AMENDMENTS TO RULES O F  PRACTICE AND 
PROCEDURE IN THE COURT O F  APPEALS 

Strike out all of Rule 4 and insert in lieu thereof the following: 

4. The Court of Appeals will not entertain an appeal: 

From the ruling on an interlocutory motion, unless provided for 
elsewhere. Any interested party may enter an exception to the ruling 
on the motion and present the question thus raised to this Court on 
the final appeal; provided, that  when any interested party conceives 
that  he will suffer substant,ial harm froin the ruling on the motion, 
unless the ruling is reviewed by this Court prior to the trial of the 
cause on i ts  merits, he may petition this Court for a writ of certiorari 
within thirty days from the date of the entry of the order ruling on 
the motion. 

The Iast paragraph of Rule 19(a) is  stricken, and the following in- 
serted in lieu thereof: 

The pages of the record on appeal shall be numbered. On the front 
thereof shall be an index and a t  the end shall be the signature, office 
address and telephone number of counsel representing the appellant. 
Rule 27 is  amended by adding the following sentence: 
At the end of the original of each brief filed shall appear the signature, 
office address and telephone number of counsel representing the party 
for whom the brief is filed. 

This is to certify that  the foregoing amendments to the Rules of 
Practice and Procedure in the Court of Appeals were prescribed and 
adopted by the Supreme Court in Conference on 20 January 1971, pursuant 
to authority contained in G.X. 7A-33. 

MOORE, J. 
For the Court 
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ARCHITECTS 
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SEARCHES AND SEIZURES 
STATUTES 
SUNDAYS AND HOLIDAYS 

VENDOR AND PURCHASER 
VENUE 

ABATEMENT AND REVIVAL 

3 6. Priority of Institution of Action 
Where plaintiff had failed to keep up the chain of summonses in his 

original action, but on 20 February 1969 plaintiff had an endorsement 
made on the original summons and thereafter kept the summons alive 
until service was had on defendant on 11 November 1969, plaintiff's action 
was commenced on 20 February 1969, prior to the action commenced by 
defendant on 10 March 1969. Brooks v. Cab, 274. 

ADVERSE POSSESSION 

3 16. Public Ways 
In action by a restaurant to recover damages for the wrongful cut- 

ting of trees that  were growing on a strip of land included within a 
Highway Department right-of-way, the restaurant's evidence was sufficient 
to establish that  i t  had lawful possession of the 20-foot strip under color 
of title for more than seven years. Saddle Club v. Gibson, 565. 

ANIMALS 

3 2. Liability of Owner for Injuries Inflicted by Domestic Animal 
City ordinance making i t  unlawful to keep within the city a dog which 

habitually chases or barks a t  pedestrians and vehicles is constitutional. Gray 
v. Clark, 319. In  action for personal injuries resulting from collision be- 
tween defendant's dog and plaintiff's motorcycle, plaintiff's evidence was 
sufficient for jury on issue of defendant's negligence in violating municipal 
ordinance by keeping a dog which habitually chases or barks a t  pedestrians 
and vehicles. Zbid. 

In a veterinarian's action to recover damages for injuries received 
when he was kicked by defendant's horse during a pregnancy examination 
of the horse, trial court properly ruled on various questions involving ad- 
missibility of evidence; and trial court also properIy overruled plaintiff's 
motion to set aside the verdict as being against the greater weight of the 
evidence where the only evidence relating to the vicious propensity of the 
horse was testimony that  defendant's younger daughter fell from the horse 
some four years prior to plaintiff's accident. Dixon v. Slzelton, 392. 
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APPEAL AND ERROR 

§ 1. Jurisdiction in General 
Court of Appeals considered the appeal by trustees of a charitable 

trust although there were no parties aggrieved in the legal sense. Trust Co. 
v. Morgan, 460. 

5 6. Judgments and Orders Appealable 
The Court of Appeals dismisses as  fragmentary an appeal from the 

denial of a motion for summary judgment. Motyka v. Nappier, 579. The 
Court of Appeals will not entertain an appeal from an order denying de- 
fendant's motion to dismiss plaintiff's complaint for failure to state a 
cause of action. Green v. Best,  599. 

5 7. Parties Who May Appeal 
A party has no right to appeal from a judgment entered on his own 

motion. Trust  Co. v. Morgan, 460. 

§ 10. Motions 
Court of Appeals granted defendant's motion for permission to file 

a n  amendment to the answer. Stewart  v. Check Corp., 172. 

Q 24. Exceptions and Assignments of Error in General 
No assignment of error is  necessary where sole exception is to judg- 

ment as i t  appears in the record. Hoover v. Hoover, 310. 

5 26. Exceptions to  Judgment or to Signing of Judgment 
Exception to the signing of the judgment presents only the face of 

the record for review. Moore v .  Brokers, Znc., 436. 
An exception to the judgment raises the question whether the findings 

of fact support the conclusions of law. Jackson v. Collins, 548. 

5 30. Exceptions and Assignments of Error to Evidence 
Exceptions to the exclusion of evidence will not be considered on appeal 

where the record fails to show what the evidence would have been. Brixey 
v. Cameron, 339. 

Q 31. Exceptions and Assignments of Error to Charge 
Appellant's challenge to the charge of the trial court was insufficient 

to merit consideration on appeal where appellant failed to set out in her 
exception and assignment of error her contention as to what the court 
should have charged. Panhorst v. Panhorst, 258. 

Exceptions to an  expression of opinion in the statement of contentions 
may be taken by the aggrieved party for the f irst  time on appeal. Voorhees 
v. Guthrie, 266. 

When no exception is taken to the charge and i t  is not contained in the 
record on appeal, there is a presumption that  the court correctly instructed 
the jury on every principle of law applicable to the facts. Elsevier v. 
Machine Shop, 539. 
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APPEAL AND ERROR - Continued 

§ 39. Time of Docketing Record on Appeal 
Appellant has the responsibility for docketing the record on appeal in 

the form provided in the Rules. Development Co. v. Phillips, 158; James v. 
Harris,  733; Public Service Co. v .  Lovin, 709. 

9 44. Time for Filing Brief 
Appeal is dismissed for failure of appellant to file the brief within the 

time allowed by the Rules. LeRoy, Wel ls ,  e t  al. v .  Taylor, 66. 

3 45. Failure to  Discuss Assignments of Error in Brief 
Assignments of error not brought forward and argued in the brief are 

deemed abandoned. Gibson v. Montford, 251; Clott v .  Greyhound Lines, 604. 

5 50. Harmless and Prejudicial Error in Instructions 
Where trial court inadvertently expressed i ts  opinion in stating the 

contentions of the parties, the cause must be remanded for a new trial. 
Voorhees v .  Guthrie, 266. 

An inadvertent instruction that  plaintiff driver had the burden of 
proof to show her contributory negligence was cured where the trial judge 
in other portions of the charge correctly placed the burden of proof on 
defendant. W r e n n  v .  Waters ,  39. 

9 53. Error Cured by Verdict 
Error in submitting issue of punitive damages to the jury was cured 

when trial court set aside verdict awarding punitive damages. Samons v .  
Meymandi,  490. 

§ 54. Discretionary Matters 
A ruling that  is  within the discretion of a trial judge may not be set 

aside except upon a showing of abuse of discretion. Samons v. Meymandi,  
490. 

3 57. Findings of Fact 
Findings of fact by the court have the force and effect of a jury 

verdict. Stevenson v. Pritchard, 59. 
Findings of fact by the trial judge sitting without a jury are conclusive 

if supported by any competent evidence. Saddle Club v. Gibson, 565; Piping, 
Znc. v. Indemnity Co., 561. Where the parties have waived trial by jury 
and the court's findings of fact are not challenged by exceptions in the 
record, the findings of fact made by the judge are presumed to be supported 
by the evidence. Jackson v. Collins, 548. 

§ 59. Judgments on Motion for Directed Verdict 
Appellant who failed to state specific grounds in his motion for directed 

verdict was not entitled on appeal to question the insufficiency of the evi- 
dence to support the verdict. Wheeler v. Denton, 167. 

Where defendants failed to renew their motion for a directed verdict 
following plaintiffs' additional evidence, the Court of Appeals will not pass 
upon the sufficiency of the evidence to survive a motion for a directed 
verdict. Gragg v. Burns,  240. 
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APPEAL AND ERROR - Continued 

Court of Appeals reviews question presented by motion for a directed 
verdict even though appellant's motion was not made in compliance with 
the Rules. Turner v. Turner, 336. 

ARCHITECTS 

Trial court erred in rendering judgment on the pleadings in favor of 
plaintiff in action to recover for architectural services rendered by plaintiff 
to defendant church. Fishel and Taylor v. Church, 224. 

ARREST AND BAIL 

$ 1. Right of Private Citizen to Make Arrest 
In a prosecution charging defendant with the unlawful discharge of a 

firearm into a moving automobile driven by the prosecuting witness, de- 
fendant's evidence justified an instruction to the jury that  a t  the time of 
the shooting he had a right to arrest the witness for a breach of the peace 
and that he was attempting to carry out that  right when he fired his 
pistol a t  the automobile. S. v. Tripp, 518. The right of a private citizen 
to arrest for  a breach of the peace exists while i t  is continuing or immedi- 
ately after it has been committed. Ibid. 

§ 3. Right of Officer to Arrest Without Warrant 
If an arrest without an warrant is  to support an incidental search, 

the arrest must be made with probable cause. S. v. Harris, 649. 
A police officer had probable cause to arrest defendant without a 

warrant for felonious housebreaking and felonious larceny, where the officer 
had followed footprints from a house that  had been broken and entered 
to a place where stolen items were concealed and later observed defendant 
go directly to that  place. Ibid. 

§ 5. Method of Making Arrest and Force Permissible 
A private citizen making or attempting to make a lawful arrest may 

use reasonable force in making the arrest. S. v. Tripp, 518. 
The arrest of defendant was not illegal because the officer did not 

use technically correct language in making the arrest. S. v. Harris, 649. 

$ 9. Right to  Bail 
Refusal of jailer to release defendant on the night defendant gave 

bail bond for offense of drunken driving, and jailer's refusal to permit attor- 
ney to confer with defendant during the night in jail constituted a denial of 
defendant's rights; however, the jailer's behavior did not destroy validity 
of tests and observations made by police officers relating to defendant's 
intoxication, and such tests were admissible in evidence. S. v. Hill, 279. 

Defendant's motion to dismiss the prosecution on the ground that  he 
was held from 3 October until 11 December without a preliminary hearing 
and without bail was properly denied by the trial court. S. v. Hatcher, 352. 

The statute permitting the court to enter a temporary custody order 
affecting a juvenile who is appealing a commitment order of the court is 
not unconstitutional on the ground that  the statute deprives the juvenile of 
the right to bail. I n  re Martin, 576. 
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ASSAULT AND BATTERY 

§ 5. Assault with Deadly Weapon 
In a prosecution charging defendant with the unlawful discharge of 

a firearm into a moving automobile driven by the prosecuting witness, de- 
fendant's evidence justified an instruction to the jury that  a t  the time of the 
shooting he had a right to arrest the witness for a breach of the peace 
and that he was attempting to carry out that  right when he fired his pistol 
a t  the automobile. S. v. Tr ipp ,  518. 

9 8. Self-Defense 

In a prosecution for assault with a deadly weapon with intent to kill 
inflicting serious injury not resulting in death, trial court erred in failing 
to instruct the jury on defendant's right to repel a nonfelonious assault. 
S. v. Chaney,  731. 

8 13. Competency of Evidence 

TriaI court did not err  in instructing the witness to give a responsive 
answer to  a question as to the propensity of the prosecuting witness for 
violence. S. v. W a r d ,  684. 

§ 15. Instructions 

An instruction on self-defense that defendant could use no more force 
than was reasonably necessary in defending himself is erroneous in omitting 
the element of apparent necessity. S. v. H e a m s ,  42. Any error in instructing 
the jury as to defendant's guilt or innocence of felonious assault is cured 
by jury's verdict which finds defendant guilty of the lesser included 
offense. Ibid. 

Portion of the charge in which the jury was peremptorily instructed 
that  a .410-gauge shotgun is a firearm within the meaning of the law was 
free from prejudicial error when considered contextually. S. v. W a r d ,  684. 

Where the trial court correctly defined self-defense following the 
definition of assault with a deadly weapon with intent to  kill inflicting 
serious injury, the court did not err  in failing to define self-defense again 
as  i t  related to each of the lesser offenses which were submitted to the 
jury. Ibid. Trial court's instructions in an assault prosecution which did not 
apply the law to the evidence constituted reversible error. S. v. McKinnon,  
724. 

In a prosecution for assault with a deadly weapon with intent to kill 
inflicting serious injury not resulting in death, trial court erred in failing 
to instruct the jury on defendant's right to repel a nonfelonious assauk 
S. v. Chaney,  731. 

ASSIGNMENTS 

3 4. Operation and Effect of Assignment 

An assignee of contract proceeds was not subject to the jurisdiction of 
the North Carolina courts under the contract, where the assignee was not 
a party to the contract and had incurred no duties or liabilities thereunder. 
Koppers  Co., Inc. v. Chemical Corp., 118. 
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ATTACHMENT 

5 7. Bonds in Attachment 
A judge of superior court had authority to require plaintiffs in attach- 

ment to increase their bond or have their attachment dismissed and to dis- 
miss the attachment by a second order finding that the increased bond 
had not been posted within the time specified in the first order. Palmer u. 
Development Corp., 668. Plaintiffs in attachment were not entitled to a 
jury trial on the question of increasing their bond. Ibid. 

ATTORNEY AND CLIENT 

8 2. Admission to Practice 
New York attorney who had appeared for appellants throughout the 

trial was denied permission to argue the case in the Court of Appeals, 
where i t  appeared that the attorney had not complied with the statutory 
procedure for obtaining permission to appear in particular litigation in 
this State. Development Co. v. Phillips, 158. 

Q 3. Scope of Attorney's Authority 
Consent by the attorneys of record raises a presumption of authority. 

I n  re  Johnson, 24. 

Fj 7. Compensation and Fees 
In plaintiff's action to recover on a pro~nissory note which provided 

for the payment of reasonable attorneys' fees upon default by the makers, 
a letter mailed by plaintiff's attorneys to the makers of the note, stating 
that  plaintiff would enforce the attorneys' fees provision, sufficiently com- 
plies with the notice requirement of the statute. Binning's Iw. v. Construe- 
tion Co., 569. Trial court properly allowed plaintiff to recover as reason- 
able attorneys' fees 15% of the balance due on the note. Ibid. Trial court 
improperly awarded attorneys' fees to a judgment holder in the latter's 
action against an automobile liability insurer. Piping, Inc. v. Indemwity Co., 
561. 

AUTOMOBILES 

8 3. Driving While License Suspended 
Although the use of the Unifornl Traffic Ticket as a warrant of arrest 

is generally disapproved, such ticket in this ease sufficiently charged the 
offenses of speeding 90 mph and driving while license was suspended. 
S. v. Teasley, 477. Where the Department of Motor Vehicles complied with 
the applicable statutes in giving defendant notice that  his license was sus- 
pended, such compliance constituted notice to defendant that his license 
had been suspended. Ibid. 

8 6. Warranties and Fraud in Sale of Motor Vehicle 
In an action to recover replacement cost of an automobile windshield, 

plaintiff's evidence was insufficient to support trial court's finding that 
the windshield wiper refill blades installed by defendant on plaintiff's 
windshield caused scratches on the windshield. Stevenson v. Pritehard, 59. 

§ 19. Right of Way at  Intersections 
A motorist approaching an intersection on a green light must consider 

the possibility that  someone might come into the intersection in violation 
of the red light. W ~ e n n  u. Waters, 39. 
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AUTOMOBILES - Continued 

5 46. Opinion Testimony as to Speed 
In  manslaughter prosecution, trial court did not err  in allowing three 

witnesses for the State to testify as to their opinion of the speed of defend- 
ant's ear. S. v. McQueen, 248. 

Where plaintiff's own evidence showed that defendant's car left skid 
marks of only 27 feet, opinion testimony by plaintiff's witness that  defend- 
an t  was driving 60 miles per hour is without probative value. Anderson 
v. Mann, 397. 

5 47. Physical Facts a t  Scene 
Trial court did not err in admission of testimony by highway patrol- 

man with respect to tire marks and position of the cars when he arrived 
at accident scene. Gibson v. Montford, 251. 

3 50. Sufficiency of Evidence and Nonsuit on Issue of Negligence 
Trial court properly allowed motion for nonsuit as to driver of third 

vehicle which did not come in physical contact with colliding vehicles driven 
by plaintiff and the other defendant. Gibson v. Montford, 251. 

8 62. Negligence in Striking Pedestrian 
Case was properly submitted to jury in action for personal injuries 

received when plaintiff pedestrian was struck by defendant's left-turning 
automobile a t  an intersection. Pompey v. Hyder, 30. 

§ 63. Negligence in Striking Children 
In an action to recover for the wrongful death of a three-year-old child 

who was struck by defendant's automobile on a street, trial court properly 
granted defendant's motion for a directed verdict when it was a matter 
of conjecture whether the child had been visible in or near the street for 
sufficient time to put a reasonably careful driver on notice of the child's 
presence. Pergerson v. Williams, 512. 

5 70. Negligence in Creating Dangerous Condition on Highway 
Where defendant in an autoniobile accident case established his own 

negligence, the trial court properly entered a directed verdict in favor of 
plaintiff. Swith v. Burleson, 611. 

§ 76. Contributory Negligence in Following Too Closely 
Plaintiff's evidence disclosed contributory negligence as  a matter of 

law in following a bus too closely. Roberson v. Coach Lines, 450. 

5 83. Pedestrian's Contribut~ry Negligence 
Pedestrian's failure to yield right-of-way was not contributory negli- 

gence per se. Pompey v. Hyder, 30. 
Plaintiff's evidence disclosed that  he was contributorily negligent a s  

a matter of law in failing to yield the right-of-way to a vehicle upon the 
roadway while crossing the roadway a t  a point other than within a marked 
crosswalk or an  unmarked crosswalk a t  an intersection. Anderson v. Mann, 
397. 
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AUTOMOBILES - Continued 

91. Issues and Verdict 
Where defendant in an automobile accident case established his own 

negligence, the trial court properly entered a directed verdict in favor 
of plaintiff. Smith v. Burleson, 611. 

§ 112. Competency and Relevancy of Evidence in Manslaughter Prosecution 
In manslaughter prosecution, trial court did not err  in allowing three 

witnesses for the State to testify as to their opinion of the speed of 
defendant's car. S. v. McQueen, 248. 

§ 117. Prosecution for Speeding 
Although the use of the Uniform Traffic Ticket as  a warrant of arrest 

is generally disapproved, such ticket in this case sufficiently charged the 
offenses of speeding 90 mph and driving while license was suspended. 
S. v. Teasley, 477. Defendant who failed to request that  his driving status 
record be limited in any way cannot complain that  the record showed the 
revocation of his license for speeding over 76 mph. Ibid. 

120. Elements of Offense of Driving Under Influence 
Trial court's instruction on "under the influence" was reversible error 

in drunken driving prosecution. S. v. Edwards, 602. 

131. Failure to Stop After Accident 
In prosecution for failure to render assistance to person injuried in 

automobile accident, there was sufficient evidence that  a person received 
personal injuries in the accident for submission of the case to the jury. 
State v. Chavis, 430. The misdemeanor described in G.S. 20-166(b) is not 
a lesser included offense of the crime described in G.S. 20-166(c). Ibid. 

In  a prosecution charging defendant with the failure to render reason- 
able aid and assistance in an automobile accident, trial court's instructions 
were erroneous in failing to give equal stress to the contentions of the 
defendant. S. v. Billinger, 573. 

Where an instruction in a hit-and-run prosecution could have led 
the jury to believe that  the court was of the opinion that  defendant was the 
driver of the automobile, the judgment of conviction must be reversed. Ibid. 

AVIATION 

1. Airport Authorities 
Airport authority cannot exclude an automobile rental firm from 

coming upon the airport property for the sole purpose of picking up or 
delivering airline passengers pursuant to the specific request of the passen- 
gers who are lessees of the firm. Airport Authority v. Stewart, 605. 

4. Injuries to Property on the Ground 
Cause of action against an  airplane engine manufacturer for dam- 

ages arising out of the failure of an engine piston and connecting rod is 
held to accrue in 1966 when the plane was purchased and not in 1967 
when i t  crashed. S. v. Aircraft Corp., 557. 
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BAILMENT 

§ 3. Liabilities of Bailee to Bailor 
Plaintiff has the burden of proving the contract of bailment sued on. 

Clatt w. Greyhound Lines, 604. Where the bailment is gratuitous, the bailee 
is liable only for gross negligence. Ibid. Evidence offered by plaintiff bus 
passenger was insufficient to be submitted to the jury in this action to 
recover from defendant bus company on the theory of bailment for the 
loss of a leather bag which remained on bus after plaintiff was left 
behind when defendant's bus made a stop. Ibid. 

BASTARDS 

3 1. Wilful Refusal to Support Illegitimate Child 

There was no prejudicial error in trial of defendant for refusing to 
support his illegitimate child, the trial court having denied defendant's 
motion for a blood grouping test. S .  w. Fowler, 64. 

BILLS AND NOTES 

3 22. Prosecutions for Issuing Worthless Check 
In  worthless check prosecution, State's evidence was sufficient to carry 

burden of proving defendant had no credit with drawee bank with which 
to pay the check on presentation. S .  v. Mayo, 49. 

BOUNDARIES 

3 2. Courses and Distances and Calk to Monument 
Highway right-of-way called for in a deed was an artificial monument 

which controls the conflicting description by courses and distances. Highway 
Comm. v. Gamble, 618. 

§ 8. Proceeding to Establish Boundary 
Boundary line agreement executed by plaintiff and defendant was an 

effective plea in bar to plaintiff's proceeding to establish the true boundary 
line between her property and the property of defendants. S m i t h  v. Digh, 
678. 

BROKERS AND FACTORS 

§ 6. Right to  Commissions 
A foreign real estate firm that  had not secured a N.C. real estate 

license and certificate of authority to transact business in the State could 
not maintain action to recover commissions on the lease of real estate in 
this State. Raab & Co. w. Independence Corp., 674. 

BURGLARY AND UNLAWFUL BREAKINGS 

5 3. Indictment 
Bill of indictment sufficiently charged defendant with the felony of 

breaking and entering in violation of G.S. 14-54 as rewritten effective 23 
May 1969. S. v. Cleary, 189. 
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BURGLARY AND UNLAWFUL BREAKINGS - Continued 

8 5. Sufficiency of Evidence 

Testimony of defendant's accomplice was sufficient to require submis- 
sion to the jury of issues as to defendant's guilt of aiding and abetting in 
felonious breaking and entering and felonious larceny. S. v. Kendrick ,  688. 
The State's evidence in a breaking and entering and larceny prosecution was 
sufficient to go to the jury. S. v. Mobley, 717; S. v. Wingard ,  719. 

§ 6. Instructions 

Trial court's instruction on recent possession doctrine was prejudicially 
erroneous in failing to require the jury to find that  the property found 
on defendant's person was the same property stolen from a building supply 
company. S. v. Fraxier,  44. 

In prosecution for felonious housebreaking with intent to steal, trial 
court erred in giving jury instructions which were susceptible to the con- 
struction that  the jury might find defendant guilty of a felony without 
finding that  defendant broke and entered the dwelling with intent to steal. 
S. v. Rogers,  702. 

8 8. Sentence and Punishment 

Where defendant pleaded guilty to nonfelonious breaking and entering 
and nonfelonious larceny, judgment imposing sentence of "not less than two 
nor niore than three years" is erroneous insofar as i t  purports to impose 
a maximum term of three years. S. v. Crabb, 333. 

CANCELLATION AND RESCISSION O F  INSTRUMENTS 

8 6. Limitations. 

Action to set aside a deed on the ground of forgery is barred after 
three years from the date of knowledge of the forgery. Cooper v. Floyd,  64.5. 

CARRIERS 

5 13. Relationship of Carrier and Passenger 

Airport authority cannot exclude an automobile rental firm from com- 
ing upon the airport property for the sole purpose of picking up or deliver- 
ing airline passengers pursuant to the specific request of the passengers 
who are lessees of the firm. Airpor t  Au thor i t y  v. S tewar t ,  505. 

5 16. Carrier's Liability for Baggage 

A bus passenger has the right to  carry his baggage on the bus with 
him and under his control; if he does so, the baggage is in the custody of 
the passenger and the carrier has no responsibility with respect thereto. 
Clot t  w. Greyhound Lines ,  604. 

Evidence offered by plaintiff bus passenger was insufficient to be sub- 
mitted to the jury in this action to recover from defendant bus company 
on the theory of bailment for the loss of a leather bag which remained on 
a bus after plaintiff was left behind when defendant's bus made a stop. Ibid. 
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CLERKS OF COURT 

5 2. Jurisdiction to Enter Judgment 
I t  is presumed that  the clerk of court had jurisdiction in a partitioning 

proceeding. I n  r e  Johnson, 102. 

5 4. Jurisdiction in Regard to Estates of Decedents 
Administratrix' action for commissions was properly brought before 

the clerk of superior court in the first instance, and the awarding of com- 
missions and attorneys' fees out of the assets of the estate rested within 
the judicial discretion of the clerk. I n  re Green, 326. 

CONSTITUTIONAL LAW 

8 24. Requisites of Due Process 
To subject a foreign corporation to judgment in personam requires that 

the corporation have certain minimum contacts with this State. Koppers Co., 
Ino. v. Chemical Corp., 118. 

8 29. Right to Trial by Duly Constituted Jury 
Trial court properly denied motion of a white defendant to quash the 

indictment on the ground of systematic exclusion of Negroes from service 
on grand juries in the county. S. v. Morgan, 624. 

5 30. Due Process in Trial in General 
Defendants are entitled to suppress any evidence resulting from lineup 

procedures which the "totality of circumstances" shows were "so un- 
necessarily suggestive and conducive to irreparable mistaken identification" 
a s  to be a denial of due process. S. v. Lynch, 71. 

Identifications of both defendants in five-man lineup and in-court identi- 
fications of both defendants by two witnesses were not tainted by earlier 
illegal one-man lineup of one defendant so as to lead to any irreparable 
mistaken identification. S. v. Preston, 71. Defendants' constitutional rights 
were not violated by denial of their motion that  they be provided transcripts 
of four previous trials for the same offense which ended in mistrials be- 
cause of hung juries. Ibid. 

A defendant who was tried in April 1970 following his arrest on 31 
October 1969 and his commitment on 11 December 1969 to a State hospital 
for 77-day psychiatric examination was not deprived of the right to a 
speedy trial. S. v. Hatcher, 352. Trial court was without authority to 
order that  defendant's case not be returned to the calendar until defendant 
agreed in writing that  he was satisfied with his court-appointed attorney 
and that  he would cooperate with him. S. v. Dickerson, 387. 

$j 31. Right of Confrontation and Time to Prepare Defense 
Trial court did not err  in denial of defendants' motion for order direct- 

ing county or state to pay expenses for two out-of-state witnesses where 
testimony of the witnesses in previous trials for the same offense was 
admissible and available for use in present trial. S. v. Preston, 71. 

A defendant in a criminal prosecution has the constitutional right to 
confront his accusers with other testimony, and to have a reasonable oppor- 
tunity to prepare his defense. S. v. Hill, 279. 
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CONSTITUTIONAL LAW - Continued 

Defendant's contention that the trial court erred in proceeding to 
trial without allowing defendant to subpoena witnesses after defendant, 
while being questioned as  to the voluntariness of his plea of guilty of 
prison escape, stated that  he desired a certain witness to testify, held 
without merit where the solicitor stipulated what the witness would have 
testified. S. v. Jones, 726. 

8 32. Right to Counsel 
Refusal of jailer to release defendant on the night defendant gave 

bail bond for offense of drunken driving, and jailer's refusal to permit 
attorney to confer with defendant during the night in jail constituted a 
denial of defendant's rights; however, the jailer's behavior did not destroy 
validity of tests and observations made by police officers relating to de- 
fendant's intoxication, and such tests were admissible in evidence. S. w. Hill, 
279. 

In a juvenile delinquency hearing, i t  was not sufficient that the 
court informed the juvenile's mother that  she could have an attorney to 
represent her son if she so desired; there must also be a showing that 
the mother was advised of the right to have appointed counsel in case 
she was indigent. I n  re Garcia, 691. Defendant's constitutional rights were 
not violated by his waiver of a preliminary hearing without benefit of 
counsel. S. w. Grant, 704. 

A defendant charged with his first offense of drunken driving is not 
entitled to appointment of counsel. S. v. Hickman, 592. 

A defendant may not insist that  only counsel satisfactory to himself 
be appointed to represent him. S. v. Dickerson, 387. 

1 34. Double Jeopardy 
Fifth trial of defendants for crime of armed robbery after four previ- 

ous trials for same offense had ended in mistrials because of hung jury 
did not violate defendants' guaranties against double jeopardy. S. v. Preston, 
71. 

1 36. Cruel and Unusual Punishment 
Punishment not exceeding statutory limit cannot be considered cruel 

and unusual in the constitutional sense. S. v. Moore, 699. 

CONTEMPT OF COURT 

§ 2. Direct or Criminal Contempt 
Trial judges have broad power to take whatever legitimate steps are 

necessary to maintain proper decorum and appropriate atmosphere during 
a trial, including the power to deal with an unruly defendant. S. v. Diclcer- 
son, 387. 

8 6. Hearings on Orders to Show Cause; Findings and Judgment 
An order for defendant's arrest for wilful contempt of earlier court 

order requiring him to make alimony payments must be remanded where 
there was no evidence defendant presently possessed the means to comply 
with the order. Earnhardt w. Earnhardt, 213. 
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CONTRACTS 

8 2. Offer and Acceptance 
Corporation's release of funds to bank constituted acceptance of the 

bank's offer to apply the funds for the payment of debts. Koppers Go., Znc. 
w. Chemical Corp., 118. 

9 6. Contracts Against Public Policy 
A foreign real estate firm that  had not secured a N. C. real estate 

license and certificate of authority to transact business in the State could 
not maintain action to recover commissions on the lease of real estate in 
this State. Raab & Co. w. Independence Corp., 674. 

5 12. Construction of Contracts 
Rules relating to the construction of a contract. Koppers Co., Znc. V .  

Chemical Corp., 118. 

8 18. Modification, Rescission, Abandonment, and Waiver 
Trial court erred in rendering judgment on the pleadings in favor of 

plaintiffs in action to recover for architectural services rendered by plain- 
tiffs to defendant church where pleadings raised issue as  to whether written 
contract had been modified orally. Bishel and Taylor w. Church, 224. 

§ 27. Sufficiency of Evidence in Action on Contract 
Plaintiff's evidence was insufficient to show valid contract between 

parties for defendant to  build silk screen machine to plaintiff's specifica- 
tions. Enterprises, Inc. v. Stevens, 228. 

CORPORATIONS 

5 13. Liability of Officers and Agents to Third Persons for Neglect of 
Duties, Fraud, etc. 
A corporation's directors may be held personally liable for gross neg- 

lect of their duties, mismanagement, fraud and deceit resulting in loss to 
a third person, but not for errors of judgment made in good faith. Milling 
Co., Inc. v. Sutton, 181. 

In  a milling company's action to recover the purchase price of corn 
sold to a grain hauling firm, the milling company's evidence was insuffi- 
cient to hold defendant, an official of the hauling firm, personally liable 
for the purchase price. Ibid. 

COSTS 

5 4. Items of Cost and Amount of Allowance 
Trial court improperly awarded attorneys' fees to  a judgment holder 

in the latter's action against an auton~obile liability insurer. Piping, Inc. w. 
Indemnity Go., 561. 

COUNTIES 

§ 6. Fiscal Management and Debt 
In taxpayers' action alleging certain irregularities by the county in the 

purchase of land on which to locate a proposed courthouse and jail, the 
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COUNTIES - Continued 

evidence presented by the county was sufficient to establish that  the 
county commissioners followed correct statutory procedures relating to 
notice and to financing. Davis  v. Iredell County ,  381. 

COURTS 

9 6. Appeal to Superior Court from Clerk 
On appeal to the judge of superior court from an order of the clerk 

of court awarding administratrix' commissions and attorneys' fees, respond- 
ent's general exception to the clerk's order presented only the question 
whether the facts found support the conclusions of law. I n  r e  Green, 326. 

§ 9. Jurisdiction of Superior Court After Order of Another Superior 
Court Judge 
One superior court judge cannot modify an order of another superior 

court judge. Public Service Co.  v. Lovin ,  709. 

9 11.1. Practice and Procedure in District Court 
Defendant was denied constitutional right to a jury trial where 

action was transferred from superior court to district court without notifi- 
cation to defendant, and district court subsequently denied defendant's 
demand for a jury trial. Thermo-Industries v. Construction CO., 55 .  

Defendant is deemed to have waived his right to jury trial in the dis- 
trict court. Tractor  & Implement  Co. v. Lee ,  524. The district court judge 
was without authority to e ~ t e r  an order in an action instituted in superior 
court prior to the establishment of the district court in the connty, where 
no order was ever entered transferring the action to the district court. 
Hodge v. Hodge, 601; I n  r e  Custody  of Hopper ,  730. 

CRIMINAL LA4W 
§ 2. Intent 

In determining the presence or absence of intent, the jury may consider 
the acts and conduct of defendant and the general circumstances existing 
a t  the time of the alleged commission of the crime. S. v. Kendrick,  688. 

3 7. Entrapment 
Evidence in a burglary prosecution did not require an instruction on 

the defense of entrapment. S. v. Y o s t ,  671. 

$ 9. Aiding and Abetting 
One who is present aiding and abetting in a crime actually perpetrated 

by another is  equally guilty with the actual perpetrator. S. v. W a l l ,  22. 
Trial court erred in failing to require the jury to find that defendant 

shared in the felonious intent of the perpetrator in order to find defendant 
guilty of aiding and abetting in the crirr.e. S. v. Kendrick,  688. 

9 15. Venue 
Trial court did not abuse its discretion in denying defendant's motion 

for a change of venue and for a special venire on the ground that  the trial 
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and conviction of a codefendant a t  a previous term of court had received 
considerable publicity. S. v. Morgan, 624. 

5 21. Preliminary Proceedings 
Defendant's motion to dismiss the prosecution on the ground tha t  he 

was held from 3 October until 11 December without a preliminary hearing 
and without bail was properly denied by the trial court. S. v. Hatcher, 352. 

Defendant's constitutional rights were not violated by his waiver of 
a preliminary hearing without benefit of counsel. S. v. Grant, 704. 

3 23. Plea of Guilty 
Record on appeal shows tha t  defendant's pleas of guilty to forgery 

and to uttering forged checks were freely and voluntarily made. S. v. 
Walker, 271. 

3 26. Plea of Former Jeopardy 
The requisites of former jeopardy. S. v. Anderson, 146. A solicitor's 

taking of nolle prosequi on a misdemeanor charge of assault on a female 
cannot support defendant's plea of former jeopardy in a prosecution for 
assault with intent to commit rape. Ibid. Fifth trial of defendants for crime 
of armed robbery after four previous trials for same offense had ended 
in mistrials because of hung jury did not violate defendants' guaranties 
against double jeopardy. S. v. Preston, 71. 

A judgment of dismissal in a prior prosecution charging defendant 
with the felonious breaking and entering of the premises occupied by one 
Lloyd R. Montgomery will not support defendant's plea of former jeopardy 
in a new prosecution charging defendant with the felonious breaking and 
entering of premises occupied by one Elvira C. Montgomery. S. v. Johnson, 
256. 

A defendant who was convicted of armed robbery and assault with 
a deadly weapon is  entitled to an arrest of judgment on the assault convic- 
tion where both offenses arose out of the same occurrence. S. v. Hatcher, 
352. 

3 29. Mental Incapacity to Plead 
There was no merit to defendant's contention that  he was committed to 

a State hospital for psychiatric evahation without his consent. S. v. 
Hatcher, 352. 

3 42. Articles Connected with the Crime 
The trial court properly admitted in evidence a power saw that  was 

the subject of larceny. S. v. Smith, 553. 

3 43. Photographs 
A photograph of a fingerprint, as  of any other object, is  admissible 

for the restricted purpose of explaining or illustrating to the jury testimony 
relevant and material to the controversy where there is evidence of the 
accuracy of the photograph. S. v. Lynch, 71. 

60. Evidence in Regard to Fingerprints 
Trial court did not err  in admission of expert testimony as to identifi- 
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cation of defendant's fingerprint and in admission for illustrative purposes 
of photograph of a lifted fingerprint and the negative from which i t  was 
made. S.  v. Preston. 71. 

§ 61. Evidence as  to Shoe Prints 
I t  was proper for the investigating officer to testify that he found 

foot tracks leading from the house broken into to the residence of the 
defendant. S. v. Smith, 553. 

64. Evidence as to Intoxication 
Results of breathalyzer test made in compliance with the statute are 

properly admitted in evidence upon showing that  defendant voluntarily 
submitted to the test. S.  v. Hill, 279. 

§ 66. Evidence of Identity by Sight 
Identification of both defendants in a five-man lineup and in-court 

identification of both defendants by two witnesses were not tainted by ear- 
lier illegal one-man lineup of one defendant so as to lead to any irrepara- 
ble mistaken identification. S. v. Preston, 71. 

Defendants are entitled to suppress any evidence resulting from 
lineup procedures which the "totality of circumstances" shows were "so un- 
necessarily suggestive and conducive to irreparable mistaken identification" 
as  to be a denial of due process. Ibid. 

The Wade and Gilbert decisions do not apply to a lineup conducted on 
4 June 1967. Ibid. 

Trial court's findings and conclusion that  the State witness' in-court 
identification of the defendant as the perpetrator of a common law robbery 
was of independent origin and was not tainted by any illegal out-of-court 
confrontation, held supported by plenary evidence. S. v. Wingard, 719. 

There was no merit to defendant's contention that  his arrest was based 
on an  illegal photographic identification by the prosecuting witness. S.  v. 
Hatcher, 352. 

Where the trial court, out of the presence of the jury, directed that 
the words "Police Department, Greensboro" be removed from a photograph 
of defendant, the words appearing on a plaque which defendant was wear- 
ing around his neck, the subsequent admission of the photograph into 
evidence was not erroneous. Ibid. 

73. Hearsay Testimony 
Testimony by an accomplice as  to statements he had made to the 

sheriff were not inadmissible as  hearsay. S. v. McGinnis, 8. 

76. Determination of Admissibility of Confessions 
Trial court erred in admission, over defendant's objection, of evidence 

of in-custody statements made by defendant which placed him near the 
crime scene without conducting a voir dire examination to determine the 
voluntariness of defendant's statements. S. v. Griggs, 402. 

On a preliminary hearing to determine the voluntariness of defend- 
ant's statements to investigating officers, the trial court properly found, 
upon plenary evidence, that the defendant, a graduate student, was warned 
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of his constitutional rights before interrogation and that  the defendant 
understood those rights; the fact that  defendant himself did not affirma- 
tively testify that  he understood those rights does not prohibit such a 
finding. S. v. Moore, 699. 

§ 79. Acts and Declarations of Codefendants 
Testimony by an accomplice as to statements he had made to the 

sheriff were not inadmissible as hearsay. S. v. McGinnis, 8. 

§ 81. Best and Secondary Evidence 
In  prosecution for assault with intent to commit rape, the admission 

of par01 testimony of the contents of a note handed to prosecutrix by de- 
fendant was reversible error where the State offered no evidence explain- 
ing the absence of the note. S. v. Anderson, 146. 

84. Evidence Obtained by Unlawful Means 
Refusal of jailer to release defendant on the night defendant gave 

bail bond for offense of drunken driving and jailer's refusal to permit 
attorney to confer with defendant during the night in jail constituted a 
denial of defendant's constitutional rights; however, the jailer's behavior 
did not destroy validity of tests and observations made by police officers 
relating to defendant's intoxication, and such tests were admissible in 
evidence. S. v. Hill, 279. 

A second search of defendant without a warrant after he had been 
arrested and taken to jail was lawfully conducted as  an  incident of defend- 
ant's arrest. S. v. Jones, 661. 

§ 87. Direct Examination of Witnesses 
Allowance of leading questions is  a matter within discretion of trial 

judge. S. v. McQueen, 248. 

§ 88. Cross-Examination 
Trial court's refusal to permit defendant to cross-examine a police 

officer concerning warrants issued for defendant's arrest was not prejudi- 
cial. S. v. Davis, 53. 

§ 91. Time of Trial and Continuance 
Trial court was without authority to order that  defendant's case not 

be returned to the calendar until defendant agreed in writing that  he was 
satisfied with his court-appointed counsel and that  he would cooperate with 
him. S. v. Dickerson, 387. 

8 92. Consolidation of Counts 
Trial court properly consolidated for trial prosecutions against two 

defendants for armed robbery of Highway Patrolman. S. v. Elliott, 1. 

§ 98. Custody of Defendant or Witnesses 
Motion of defendant for sequestration of witnesses is addressed to the 

discretion of the court. S. v. Morgan, 624. 
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Trial judges have broad power to take whatever legitimate steps are 
necessary to maintain proper decorum and appropriate atniosphere during 
a trial, including the power to deal with an unruly defendant. S .  v .  Dicker- 
son, 387. 

$ 99. Conduct of Court and Expression of Opinion During Trial 
In  rape prosecution, defendants were not prejudiced when trial court, 

i n  presence of defense witnesses, threatened to issue bench warrants for 
arrest of any witness who testified he had participated in the crime of 
aiding and abetting in prostitution. S .  v. Blalock, 94. Trial court did not 
express an opinion in asking questions of some witnesses in rape prosecu- 
tion. Zbid. 

Colloquy between the trial court and defense counsel in which the 
court stated, as the jury was leaving the courtroom, that  the defendant 
ought be kept in jail overnight, and in which the court also stated, in the 
absence of the jury, that  the defendant "has got more reason to run now 
than he ever had," held not prejudicial. S. v. Wood, 706. 

9 102. Argument and Conduct of Counsel or Solicitor 

Trial court properly refused to allow defendant's attorney to argue 
to jury the failure of defendant to testify. S. v. Art is ,  46. 

Defendant was not prejudiced by questions asked by the solicitor to 
which defendant objected and which were not answered by the witness. 
S. v .  W a r d ,  684. 

$ 104. Consideration of Evidence on Motion for Nonsuit 
Consideration of evidence on motion for nonsuit. S. v. Mayo, 49;  S. v. 

Mobley, 717. 
By introducing evidence, a defendant waives his first motion for non- 

suit. S .  v .  Stevens, 665. 

§ 106. Sufficiency of Evidence t,o Overrule Nonsuit 
The unsupported testimony of an accomplice is sufficient to support 

a conviction. S. v .  Morgan, 624; S. v .  Kendrick, 688. 
Regardless of whether the evidence is direct, circumstantial, or both, 

if there is evidence from which a jury could find that the offense charged 
has been committed and that  the defendant coinmitted it, the motion for 
nonsuit should be overruled. S. v .  Jerman, 697. 

$ 112. Instructions on Burden of Proof 
Defendant was not prejudiced by trial court's charge that  defendant 

relied on defense of alibi. S. v. McGilvery, 15. 
When a defendant pleads not guilty, the burden is on the State to 

prove every element of the offense beyond a reasonable doubt. S. v. 
Billinger, 573. 

8 113. Application of Law to Statement of Evidence 
Trial courts' instructions in an assault prosecution which did not 

apply the law to the evidence constituted reversible error. S. v.  McKinnon, 
724. 
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fj  114. Expression of Opinion by Court on Evidence 

Trial court did not express an  opinion on credibility of defendant by 
i t s  instruction relating to evidence of prior criminal convictions of the 
prosecuting witness. S. v. Artis, 46. Trial court did not express an opinion 
by use of the words "assault" and "rape" in referring to the charges 
against defendants. S. v. Blalock, 94. 

Where an instruction in a hit-and-run prosecution could have led the 
jury to believe that  the court was of the opinion that defendant was the 
driver of the automobile, the judgment of conviction must be reversed. S. v. 
Billinger, 573. 

fj  115. Instructions on Lesser Degrees of Crime 

In  instructing the jury on lesser included offenses of felonious assault, 
the court did not err  in instructing the jury to consider first the more 
serious charges and then move to the lesser charges only if they found 
defendant not guilty of the more serious offenses. S. v. Wall, 22. 

The necessity for instructions on the lesser degree of the crime 
charged arises only when there is evidence to support such lesser charge. 
S. v. Barber, 210. 

§ 116. Charge on Failure of Defendant to Testify 

Trial court properly instructed jury with respect to defendant's right 
not to testify. S. v. Artis, 46. 

Trial court in its discretion properly instructed the jury on the right 
of defendant not to testify in his own behalf, even though defendant made 
no request for such instructions. S. v. Reaves, 315. 

§ 117. Charge on Credibility of Witness 

Trial court did not express a n  opinion on credibility of defendant by 
i t s  instruction relating to evidence of prior criminal convictions of the 
prosecuting witness. S. v. Artis, 46. 

f j  118. Charge on Contentions of the Parties 

In  this rape prosecution, misstatements of defendants' contentions, if 
any, related to subordinate features of the case and did not prejudice de- 
fendants. S. v. Blalock, 94. 

Instructions of the trial court were erroneous in failing to give equal 
stress to the contentions of the defendant. S. v. Billinger, 573. 

fj 121. Instructions on Defense of Entrapment 

Evidence in a burglary prosecution did not require an  instruction on 
the defense of entrapment. S. v. Yost, 671. 

§ 124. Sufficiency of Verdict 

The Court of Appeals disapproves of a method of recording the result 
of a criminal jury trial whereby three possible results were listed after the 
letters (a) ,  (b) and (c), and a circle was drawn in ink around the letter 
" (c) ." S. v. Morgan, 624. 
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s 127. Arrest of Judgment 
A motion in arrest of judgment is one made after verdict and to prevent 

entry of judgment, and is  based upon the insufficiency of the indictment or 
some other fatal defect appearing on the face of the record. S. v. Hatcher, 
352. 

A defendant who was convicted of armed robbery and assault with 
a deadly weapon is entitled to an  arrest of judgment on the assault convic- 
tion where both offenses arose out of the same occurrence. Ibid. 

§ 132. Setting Aside Verdict as Contrary to Weight of Evidence 

Denial of motion to set aside verdict as  contrary to weight of evidence 
is  not reviewable on appeal absent showing of abuse of discretion. S. v. Bell, 
65. 

Motion to set aside the verdict as being contrary to the evidence is  
addressed to the sound discretion of the trial court. S. v. Jerman, 697. 

8 137. Conformity of Judgment to Indictment, etc. 
The fact that the judgment and commitment in an  escape prosecution 

erroneously referred to the escape statute as "G.S. 148.48" was not preju- 
dicial. S. v. Cobb, 51. 

8 138. Severity of Sentence and Determination Thereof 
Upon appeal to superior court from district court, imposition of pun- 

ishment in superior court in excess of that  imposed in the district court did 
not violate defendant's constitutional rights. S. v. Andrews, 67. 

Where there is a verdict or plea of guilty to more than one count in 
a warrant  or bill of indictment and the court inlposes a single judgment 
thereon, a consolidation for the purpose of judgment will be presumed. 
S. v. Crabb, 333. 

Where cases are consolidated for judgment, court has no authority to  
enter judgment in excess of maximum penalty applicable to any of the 
offenses. Ibid. 

Where the defendant was convicted of the felony of breaking and 
entering and of misdemeanor larceny and the counts were consolidated for 
judgment, the fact that  the sentence of five to seven years imprisonment 
exceeded the maximum for misdemeanor larceny does not constitute rever- 
sible error, since the sentence was within the maximum allowed for feloni- 
ous breaking and entering. S. v. Smith, 553. 

$ 139. Sentence to Maximum and Minimum Terms 
Where defendant pleaded guilty to nonfelonious breaking and entering 

and nonfelonious larceny, judgment imposing a sentence of "not less than 
two nor more than three years" is erroneous insofar as  i t  purports to 
impose a maximum term of three years, and the judgment is modified by 
striking therefrom the words "nor more than three" so that  the sentence 
is  two years. S. v. Crabb, 333. 

Where sentence is to maximum and minimum terms, maximum may 
not exceed maximum provided by statutory limit even though minimum is 
within statutory limit. Ibid. 
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9 143. Revocation of Suspension of Sentence 

In revoking a suspended sentence imposed in nonsupport prosecution, 
the trial court was required to make specific findings of fact that defend- 
ant's failure to make support payments to his family in compliance with 
the conditions of suspension was either wilful or without lawful excuse. 
S. v. Jones, 711. No error appears on face of record in appeal from order 
activating defendant's suspended sentence on the basis of defendant's con- 
victions of subsequent offenses. S. v. Owens, 727. 

fj 145.1. Probation 

On appeal from a hearing in which defendant's sentence of probation 
was revoked, defendant's contention that his waiver of appointed counsel 
a t  the hearing was not intelligently made, in that the court failed to advise 
him that his suspended sentence could be activated as a result of the hear- 
ing, held without merit. S. v. Acuff, 715. 

Where a defendant charged with violation of probation made a motion 
to be returned to the county in which he was originally placed on probation, 
the superior court was required by statute to grant the motion, and i t  was 
error for the judge himself to conduct a hearing on the violation. S. v. 
Triplett, 443. 

9 154. Case on Appeal 

Only the judge who tried the case can extend the time for serving 
statement of case on appeal. S. v. Lewis, 323. Criminal appeal was improperly 
before the Court of Appeals where the service of case on appeal was not 
made within the 30 days allowed by the trial judge. Zbid. Criminal appeal 
is subject to dismissal where the order granting extension of time to serve 
case on appeal was not signed by the trial judge who signed the order 
appealed from. S. v. Shoemaker, 273. 

9 155.5. Docketing of Record on Appeal 

Appeal is subject to dismissal where record on appeal was not docketed 
within the time allowed by the trial court's extension. S. u. Morgan, 624. 

9 157. Necessary Parts of Record Proper 

Record proper in a criminal case consists of bill of indictment or war- 
rant, plea, verdict and judgment. S. v. Crabb, 333. 

§ 158. Presumptions as to Matters Omitted from Record on Appeal 

Where sound motion pictures of defendant's intoxication were not 
made a part  of the record on appeal, the question of the pictures' admissi- 
bility on the trial was not presented on appeal. S. v. Hill, 279. 

9 159. Form and Requisites of Transcript 

The Court of Appeals disapproves of a method of recording the result 
of a criminal jury trial whereby three possible results were listed after the 
letters (a) ,  (b) and (c), and a circle was drawn in ink around the letter 
" (c) ." S. v. Morgan, 624. 
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5 160. Correction of Record 
Case is remanded for correction of the judgment where judgment refers 

t o  "case No. 5" rather than "case No. 7." S. v. Barber, 210. 

3 161. Form and Requisites of Exceptions and Assignments of Error 
An appeal is an exception to the judgment and presents face of record 

proper for review. S. v. Hicks, 61; S. v. Crabb, 333. 
A mere reference in the assignment of error to the record page where 

the asserted error may be discovered fails to comply with the Rules o f  the 
Court of Appeals. S. v. Brown, 534; S. v. Morgan, 624. 

3 162. Objections, Exceptions and Assignments of Error to Evidence 
Defendant waived objection to evidence by failure to object in apt  

time. S. v. McGinnis, 8 ;  S. v. Blalock, 94. 

$ 163. Exceptions and Assignments of Error to Charge. 
Defendant's assignment of error to the charge failed to comply with 

the Rules of the Court of Appeals. S. v. Brown, 584. 
Exceptions to the charge which appear only in the assignments of 

error are ineffective to challenge the correctness of the charge. S. v. Mobley, 
717. 

Q 166. The Brief. 
Assignment of error not brought forward and argued in the brief i s  

deemed abandoned. S. v. Blalock, 94; S. v. Lyles, 448; S. v. Brown, 534. 

3 169. Harmless and Prejudicial Error in Admission or Exclusion of 
Evidence 
When objectionable evidence is  stricken and the jury instructed not to 

consider it, any prejudice is  ordinarily cured. S. v. Barker, 210. 
Exclusion of testimony cannot be held prejudicial when the record fails 

to  show what the excluded testimony would have been. S. v. Morgan, 624. 
Any error in the admission of testimony of a deputy sheriff as  to the 
sobriety of defendant when he was arrested was cured by defendant's 
testimony to the same effect. S. v. W a d ,  684. 

3 170. Harmless and Prejudicial Error in Remarks of Court 
Colloquy between trial court and defense counsel in which the court 

stated in the absence of the jury that  defendant "has got more reason to  
run  now than he ever had" was not prejudicial. S. v. Wood, 706. 

171. Error Relating to One Count of Crime Charged 
Where counts for felonious breaking and entering and misdemeanor 

larceny were consolidated for judgment, fact that  sentence imposed exceeds 
tha t  permissible for the misdemeanor is not prejudicial where it does not 
exceed that  permitted for the felony. S. v. Cleary, 189. 

Q 172. Whether Error is Cured by Verdict 
Any error in instructing the jury as to defendant's guilt or  innocence 

of felonious assault is cured by jury's verdict which finds defendant guilty 
of a lesser included offense. S. v. Hearns, 42. 
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3 175. Review of Findings 

Trial court's findings on voir dire are binding on appeal when sup- 
ported by competent evidence. S. v. Wingard, 719. 

$j 176. Review of Judgments on Motion to Nonsuit 

On appeal from the denial of defendant's motion for nonsuit made at 
the clwe of all the evidence, including defendant's evidence, the Court of 
Appeals will consider all of the evidence to determine its sufficiency to  
carry the case to the jury. State v. Stevens, 665. 

DAMAGES 

3 3. Compensatory Damages for Injury to Person 
A plaintiff who feels that  he has suffered a decrease in his earning 

power by reason of the injuries complained of should be prepared to give 
detailed testimony as to his physical condition and what he was able to 
earn before, and in what way and to what extent the injuries have de- 
creased his ability to earn since the accident. Jernigan v. R. R. Go., 186. 

3 10. Credit on Damages for Sums Paid by Other Persons 

Where i t  was stipulated that  all of plaintiff's medical and hospital 
expenses had been paid by defendant's insurance carrier, i t  was not reversi- 
ble error for the trial court to exclude from jury consideration plaintiff's 
evidence of hospital and medical expenses. Taylor v. Wright, 267. 

3 13. Competency and Relevancy of Evidence on Issue of Compensatory 
Damages 

Any error by the court in striking testimony relating to damages was 
harmless where the issue of damages was not reached by the jury. Hoffmaa 
v. Brown, 36. 

Trial court properly excluded under hearsay rule and speculative dam- 
ages rule evidence offered by defendant that  she was damaged by plaintiff's 
breach of warranty on radios that  were refused by defendant's customer 
because defendant was thereafter placed on the customer's black list. 
Gifts, Inc. v. Duncan, 653. 

In  an  action to recover for personal injuries arising out of an  auto- 
mobile accident, testimony by plaintiff's doctor furnished an  adequate 
basis for his opinion that plaintiff's hospitalization subsequent to the 
action could have been caused by the accident. Purgason v. Dillon, 529. 

$j 16. Instructions on Measure of Damages 

Court adequately instructed jury that  plaintiff's loss of past, present 
and future earnings should be considered as an element of damages. Brixey 
v. Cameron, 339. 

Ju ry  could not have been misled as to amount of damages planitiff; 
was entitled to recover for aggravation of pre-existing diabetic condition. 
Purgason v. Dillon, 529. 
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$ 7. Delivery Acceptance and Registration 
Plaintiffs' evidence was insufficient to rebut the presumption of de- 

livery of a deed to the property in question arising from registration of 
the deed after the death of one of the two grantors. Perry v. Suggs, 128. 

DIVORCE AND ALIMONY 

$ 2. Process and Pleadings 
In  wife's action for alimony without divorce and for custody of the 

children, the trial court properly removed the case from the trial docket 
when the wife abandoned her claim to alimony, and defendant was not 
entitled to jury trial on issue of abandonment of his children. Ferguson v. 
Ferguson, 453. 

9 14. Adultery 
In  husband's action for absolute divorce, trial court committed preju- 

dicial error in allowing husband to testify on cross-examination as  to the 
adulterous conduct of his wife. Phillips v. Phillips, 438. 

5 18. Alimony and Subsistence Pendente Lite 
Trial court's instr~~ction on the issue as to whether the husband had 

offered indignities to the wife held reversible error on the ground that  
the jury was not instructed as  to how the law should be applied to the 
evidence. Turner v. Turner, 336. Wife's evidence was insufficient to support 
her demands for alimony and child custody. Taylor v. Taylor, 260. Trial 
court properly denied plaintiff wife's motion for an interim award of 
alimony pendente lite and counsel fees. Harper v. Harper, 341. 

There was sufficient evidence to support trial court's award of posses- 
sion of home to the wife pendente lite, and to support court's findings 
that  the wife was a dependent spouse and that  the husband n~aliciously 
turned the wife out of doors. Little v. Little, 361. Trial court did not abuse 
i ts  discretion in awarding plaintiff wife $400 per month as alimony 
pendente lite, in requiring defendant husband to pay wife's motel bill, and 
in  awarding the wife $2500 for counsel fees pendente lite. Zbid. 

5 21. Enforcing Payment 
An order for defendant's arrest for wilful contenipt of earlier court 

order requiring him to make alimony payments must be remanded where 
there was no evidence defendant presently possessed the means to comply 
with the order. Earnlzardt v. Earnhardt, 213. 

3 22. Jurisdiction and Procedure in Custody and Support Proceedings 
I t  was permissible under G.S. 50-13.5(b) (3)  for the wife to join with 

her action for alimony without divorce an action for custody and support 
of the minor children of the parties. Little v. Little, 361. 

Trial court did not abuse its discretion in denial of wife's motion 
that  husband be required to pay her travel expenses and attorneys9 fees 
in defending against husband's motion for modification of child custody 
and support order, and that husband be required to post $1000 bond to 
assure compliance with any visitation order. Rabon v. Ledbetter, 376. 
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District court had no authority to modify a child custody order entered 
in superior court where case was pending in superior court when district 
courts were established in the county, and no order had been entered 
transferring the case to district court. In re  custody of  Hopper, 730. An 
action seeking modification of a child support order must be maintained in 
the court which entered the order. Tate v .  Tate ,  681. 

§ 23. Support 
No abuse of discretion was shown in award of $150 per month for 

support of each of three of the children and $100 per month support of 
each of two of the children. Little v. Little,  361. 

There is a presumption that  the provisions of a valid separation agree- 
ment for the support of minor children of the marriage are just and reason- 
able, and the court is not warranted in ordering a change in the absence 
of evidence of a change in conditions. Rabon v. Ledbetter, 376. 

24. Custody 
The trial court erred in modifying previous orders relating to the 

custody of a child without hearing evidence and finding facts. I n  r e  
Williams 24. 

EASEMENTS 

1. Nature and Creation in General 
Easements may be acquired by grant, dedication or prescription. 

Oliver v. Ernul, 221. 

9 2. Creation of Easement by Deed or Agreement 
Gas pipeline easement agreement which gives gas company right to lay 

additional pipelines across grantor's land did not violate the rule against 
perpetuities. Feldman v .  Gas Pipe Line Corp., 162. Landowner who has 
granted a right of way over his land must look to the contract for compen- 
sation and not to condemnation proceedings. Ibid. 

Plaintiffs' paperwriting exhibit entitled "Rightaway Deed" was suffi- 
cient to  create a 20-foot easement through defendants' land, thereby allow- 
ing plaintiffs to reach a public highway. Oliver v .  Ernul, 221. 

7. Location of Easement 
Grant of right to lay one or more additional pipelines across grantor's 

land "parallel" to the first line laid by the company did not require the 
company to lay additional lines vertically parallel to the initial line but 
allowed the company to lay lines horizontally parallel to the first line. 
Feldman v .  Gas Pipe Line Corp., 162. 

EJECTMENT 

3 6. Nature of Ejectment to Try Title 
Partition proceeding was converted into a civil action to t ry  title 

where defendants denied petitioners owned any interest in the land 
described in the complaint. King v. Lee, 369. 
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5 7. Burden of Proof 
In  ejectment, plaintiff must prevail upon the strength of his own 

title and not because of the weakness or lack of title in defendant. K*tg 
v. Lee, 369. 

5 10. Sufficiency of Evidence 
In  ejectment action, plaintiffs failed to show good title where they 

introduced a deed conveying the property to their intestate, but the only 
evidence of possession was that  the land had been listed for taxes by the 
intestate prior to his death and by his estate after his death. King. v. Lee, 
369. 

In  plaintiff's action to recover possession of real property, trial judge's 
findings and conclusion that  plaintiff was the owner and entitled to the 
realty described in the complaint are supported by competent evidence. 
Phillips v. Wise, 721. 

EMINENT DOMAIN 

5 5. Amount ~f Compensation 
Landowner who has granted a right of way over his land must look 

to the contract for compensation and not to condemnation proceedings. 
Feldman v. Gas Pipe Line Corp., 162. 

The measure of damages to which landowners were entitled for the 
taking of a gas pipeline easement was the difference in the fair  market 
value of the land immediately before and immediately after the taking. 
Public Service Go. v. Kiser, 202. 

5 6. Evidence of Value 
In  a proceeding to condemn a gasline easement across the respondents' 

land, the fact that  the respondents' witness might have based his pre- 
condemnation valuation on the possibility of relocating a roaci on the land 
was not prejudicial to the gas company. Public Service Co. v. Kiser, 202. 

5 7. Proceeding to Take Land and Assess Compensation 
In a proceeding to condemn a gas pipeline easement across repondent's 

lands, trial court had discretionary power to allow respondent to withdraw 
the $3400 deposit paid into the court by the gas company, without preju- 
dicing respondent's right to continue opposition to the condemnation. Public 
Service Co. v. Lovin, 709. 

ESCAPE 

8 1. Elements of, and Prosecutions for the Offense 
State's evidence was sufficient to go to the jury on the issue of de- 

fendant's guiIt of felonious escape. S. v. Cobb, 51. 
Defendant who escaped from custody of a State Highway Department 

foreman did not have the right to be tried under G.S. 14-255 relating to 
escape of a prisoner hired out by a county or city. S. v. Ledford, 245. Trial 
court erred in failing to instruct jury that  in order to convict defendant of 
the felony of escape i t  must find that  defendant was imprisoned or in law- 
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ful custody serving a sentence for a felony. Ibid. Properly certified copy of 
commitment is competent in escape prosecution to show lawful custody 
and type offense for which defendant was committed. Ibid. 

Defendant's contention that  the trial court erred in proceeding to 
trial without allowing defendant to subpoena witnesses after defendant, 
while being questioned as  to the voluntariness of his plea of guilty of 
prison escape, stated that he desired a certain witness to testify, held 
without merit where the solicitor stipulated what the witness would have 
testified. S. v. Jones, 726. 

ESTOPPEL 

9 1. Estoppel by Deed 
Plaintiff seeking construction of a will which devised a contingent 

interest in land to her father and his "heirs, if any, otherwise to the 
next of kin who may be living a t  his death" is entitled to take a one-half 
undivided interest in the land; plaintiff is estopped to deny the validity of 
her father's conveyance of his interest in 1939. Jernigan v. Lee, 582. 

EVIDENCE 

9 3. Facts Within Common Knowledge 
The Court of Appeals takes judicial notice that 1 September 1969 was 

the first Monday in September. Robbins v. Bowman, 416. 
It is  common knowledge that money lenders often insist on supplemen- 

tary instruments which clarify title to the property or specifically establish 
the priority of the mortgage. S. v. Brown, 498. 

9 4. Presumptions 
There is a presumption that mail, with postage prepaid and correctly 

addressed, will be received. S. v. Teasley, 477. 

9 12. Privileged Communications Between Husband and Wife 
In husband's action for absolute divorce, trial court committed preju- 

dicial error in allowing husband to testify on cross-examination as to the 
adulterous conduct of his wife. Phillips v. Phillips, 438. 

9 14. Privileged Communications Between Physician and Patient 
Trial court did not err  in exclusion of hospital record indicating thab 

examination of defendant's blood shortly after collision disclosed presence 
of substantial quanity of ethyl alcohol. Gibson v. Montford, 251. 

§ 15. Relevancy and Competency of Evidence in General 
Trial court in railroad crossing accident case properly excluded witness' 

guess as to how f a r  away he could see the railroad tracks a t  night. 
Jernigan v. R. R., 186. 

9 19. Evidence of Similar Facts and Transactions 
Evidence that  some 3% hours after the accident complained of a 

towing chain was attached around the axle housing of a tractor was 
sufficient to support a reasonable inference that the tow chain had been 
attached around the axle a t  the time of the accident. May v. Mitchell, 298. 
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5 23. Competency of Allegations in Pleadings 
A party offering into evidence, without limitation, portions of his 

opponent's pleadings is bound thereby. Smith v .  Burleson, 611. 

5 25. Photographs 
Where an aerial photograph was not properly authenticated for intro- 

duction into evidence, its admission over objection was prejudicial to de- 
fendants in an action to restrain them from obstructing a public road. 
Gragg v. Bums, 240. 

8 31. Best and Secondary Evidence Relating to Writings 
Defendant was not entitled to cross-examine plaintiff's witness con- 

cerning the t e rns  of a chattel mortgage which defendant executed as se- 
curity for a note, since the mortgage had already been admitted in evidence 
and was the best evidence of its contents. Tractor & Implement Co. v. Lee, 
524. 

3 33. Hearsay Evidence 
Trial court properly excluded under hearsay rule and speculative dam- 

ages rule evidence offered by defendant that  she was damaged by plaintiff's 
breach of warranty on radios that were refused by defendant's customer 
because defendant was thereafter placed on the customer's "black list." 
Gifts ,  Inc. v. Duncan, 653. 

5 36. Admissions and Declarations by Agent 
In  an  action on a promissory note, testimony by plaintiff's president 

was admissible to show that  he was acting as agent of an equipment 
finance company. Tractor & Implement Co. v. Lee, 524. 

§ 45. Nonexpert Opinion Evidence as to Value 
In  an  action by a professional engineer to  recover $4000 allegedly due 

him for services rendered to the individual defendants in the planning of 
their industrial building, there was no error in the exclusion of one 
defendant's t e s t i ~ o n y  as to the value of the services rendered by the 
professional engineer. Elsevier v. Machine Shop, 539. 

5 48. Competency and Qualification of Experts 
Trial court did not abuse its discretion in refusing to rule that 

State's witness, who was qualified as an  expert in the general practice of 
medicine, was also qualified as an expert in the specialized field of psychia- 
try. Brixey v. Cameron, 339. 

The fact that the trial judge reversed an earlier ruling and refused 
to allow the witness to testify as a n  expert during his testimony on the 
causes of a fire was not prejudicial where the judge again reversed himself 
later. Insurance Co. v. Board, 630. 

§ 50. Medical Testimony 
In an action to recover for personal injuries arising out of an automo- 

bile accident, testimony by plaintiff's doctor furnished an adequate basis 
for his opinion that plaintiff's hospitalization subsequent to the action could 
have been caused by the accident. Purgason u. Dillon, 529. 
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§ 1. Property Subject to Execution 
Where judgment against administratrix fixed no amount of assets 

applicable to plaintiff's claim, execution could not issue in any amount. 
Brown w. Green, 12. 

EXECUTORS AND ADMINISTRATORS 

§ 18. Claims Against the Estate 
Where judgment against administratrix fixed no amount of assets 

applicable to plaintiff's claim, execution could not issue in any amount. 
Brown w. Green, 12. 

3 31. Priorities 
Judgment against administratrix merely established the debt sued on 

and did not constitute a lien upon the lands of decedent. Brown w. Green, 12. 

$ 37. Costs, Commissions and Attorneys' Fees 
Administratrix' action for commissions was properly brought before 

the clerk of superior court in the first instance, and the awarding of 
commissions and attorneys' fees out of the assets of the estate rests within 
the judicial discretion of the clerk. In re  Green, 326. Findings of the clerk 
.of court that  administratrix did not waive her commissions and had not 
forfeited them by neglect or malfeasance and that  the administratrix in 
good faith employed counsel to defend the estate held sufficient to support 
order awarding commissions and attorneys' fees. Zbid. 

FALSE IMPRISONMENT 

3 2. Actions 
In plaintiff's action for false imprisonment arising out of her commit- 

ment to a mental hospital for 12 days, the act of defendant physician in 
committing plaintiff to Dix Hospital under statutory emergency procedure 
without complying with statutory requirement that  his statement as  to 
plaintiff's condition be made under oath, held to constitute a deprivation 
of plaintiff's liberty without legal process. Samons w. Meymandi, 490. 

3 3. Damages 
In  plaintiff's action for false imprisonment arising out of her commit- 

ment to a mental institution for 12 days, action of trial court in setting 
aside a verdict awarding plaintiff $4000 compensatory damages and 
$25,000 punitive damages was within the court's discretion. Samons v. 
Meymandi, 490. 

FIRES 

9 3. Negligence in Causing Fire 
Evidence was insufficient to establish that  damage to plaintiff's ma- 

chinery by the operation of a water sprinkler system was caused by negli- 
gence of defendant contractor in using acetylene torch and starting a fire 
in the building where the machinery was stored. Insurance Co. v. Foard, 
630. 
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9 1. Elements of the Crime 
The elements of forgery. S. v. Brown ,  498. 
Uttering a forged instrument consists in  offering to another the  forged 

instrument with knowledge of the falsity of the writing and with intent to 
defraud. S. v. W y a t t ,  420. 

9 2. Prosecution and Punishment 
Issue of defendant's guilt of forging checks was properly submitted 

to  the jury. S. v. W y a t t ,  420. Trial court properly consolidated indictments 
charging defendants jointly and severally with forgery and uttering forged 
checks. Zbid. 

Defendant's forgery of a signature on a deed of t rus t  subordination 
agreement constituted the forgery of an instrument capable of effecting a 
fraud. S. v. Brown, 498. 

State's evidence in forgery prosecution was sufficient to  be submitted 
to the jury;  the fact  that  defendant was unsuccessful in his forgery attempt 
is immaterial. S. v. Stevens ,  665. 

Trial court properly allowed in evidence the check writing machine 
used in the forgery. S .  v. M o f f i t t ,  694. An indictment charging the offense 
of forgery must aver the words alleged to have been forged by the de- 
fendant. Ibid. 

State's evidence was sufficient for  the jury in prosecntion charging 
forgery of checks of $125 and $135, and imposition of consecutive sentences 
of 6 years and 4 years does not constitute cruel and unusual punishment. 
S. v. Moore. 699. 

FORNHCATION AND ADULTERY 

5 4. Sufficiency of Evidence 
Evidence of defendants' guilt of fornication and adultery was properly 

submitted to the jury. S. v. Robinson, 433. 

FRAUD 

9 12. Sufficiency of Evidence 
I n  the wife's action to set aside on the ground of f raud  the t ransfer  

to  her husband of her interest in corporate stock and debentures, the wife's 
evidence was sufficient to make out a prinia facie case of f raud thereby 
entitling her to go to the jury. Link v. L i n k ,  135. 

9 13. Instructions and Damages 
Trial court in  a fraud action conmlitted reversible error  in  failing to 

apply the facts to the  f i rs t  three issues submitted to the jury. Link v. Link ,  
135. 

GAS 

9 6. Gas Line Easement 
An agreement g i v i ~ g  a gas  conipany the right to construct gas 

pipelines across a described t rac t  of land is not void for  vagueness in 
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failing to define the line along which the pipes were to be laid. Feldman v .  
Gas Pipe Line Corp., 162. Gas pipeline easement agreement which gives 
gas company right to lay additional pipelines across grantor's land did not 
violate the rule against perpetuities. Ibid. Grant of right to lay one or 
more additional pipelines across grantor's land "parallel" to the first line 
laid by the company did not require the company to lay additional lines 
vertically parallel to the initial line but allowed the company to lay lines 
horizontally parallel to the first line. Ibid. 

In a proceeding to condemn a gasline easement across the respondents' 
land, the fact that the respondents' witness might have based his pre- 
condemnation evaluation on the possibility of relocating a road on the land 
was not prejudicial to the gas company. Public Service Co. v .  Kiser, 202. 
The measure of damages to which landowners were entitled for the taking 
of a gas pipeline easement was the difference in the fair market value 
of the land immediately before and immediately after the taking. Ibid. 

In  a proceeding to condemn a gas pipeline easement across respond- 
ent's lands, trial court had discretionary power to allow respondents to 
withdraw the $3400 deposit paid into the court by the gas company without 
prejudicing respondent's right to continue opposition to the condemnation. 
Public Service Co. v .  Lovin, 709. 

GRAND JURY 

3 2. Nature and Functions 

Trial court properly denied defendant's motion to quash the indictment 
on the ground that he was not in this State when the indictment was 
returned and on the ground that neither he nor his attorney was permitted 
to appear before the grand jury. S. v .  Morgan, 624. 

§ 3. Challenge to Composition 
Trial court properly denied motion of a white defendant to quash the 

indictment on the ground of systematic exclusion of Negroes from service 
on grand juries in the county. S. v. Morgan, 624. 

HABEAS CORPUS 

3 3. Determination of Right to Custody of Children 
A father cannot complain of an  order awarding "permanent" custody 

to the mother since as a matter of law such order could be modified in 
the future. Zn re Rose, 413. There was plenary evidence in habeas corpus 
proceeding to support court's findings and conclusion that the mother was 
a f i t  and proper person to have custody of the children. Ibid. 

HIGHWAYS AND CARTWAYS 

§ 7. Liability of Contractor 
In  an  action for injuries received by passenger of automobile which 

struck a concrete column supporting a railroad overpass being constructed 
by defendant, plaintiff's amended complaint was sufficient under the new 
Rules of Civil Procedure. Hoover v. Hoover, 310. 
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8 11. Neighborhood Public Road 
In plaintiffs' action seeking to enjoin defendants from obstructing an  

alleged public road, defendants were not entitled to dismissal of the 
action on ground that the action was one to establish a neighborhood public 
road. Gragg v. Burns, 240. 

5 15. Appeal of Establishment of Cartway 
Superior court had no authority to allow petitioner in cartway pro- 

ceeding to take possession of the cartway pending appeal by the landowner 
from the clerk to superior court. Lowe v. Rhodes, 111. 

HOMICIDE 

$ 21. Sufficiency of Evidence 
State's evidence in second-degree murder prosecution was sufficient to  

be submitted to the jury. S. v. Jerman, 697. 

$ 28. Instructions on Defenses 
Failure of trial court in its instructions to make a correlation between 

the violent reputation of the deceased and the defendant's plea of self- 
defense was reversible error. S. v. Covington, 696. 

$ 30. Submission of Question of Guilt of Lesser Degrees of Crime 
Although evidence pointed to crime of murder and only controversy was 

whether defendant was the perpetrator, defendant was not prejudiced by 
submission to jury of issue of defendant's guilt of lesser crime of man- 
slaughter. S. v. Swann, 18. 

HUNTING 

§ 3. Prosecutions 
Warrants charging that defendants unlawfully attempted to take deer 

with the aid of artificial light between the hours of sunset and sunrise 
in an area known to be inhabited and frequented by deer is sufficient to 
charge the offense defined by statute. S. v. Lassiter, 255. 

HUSBAND AND WIFE 

8 11. Construction and Operation of Separation Agreement 
There is a presumption that the provisions of a valid separation agree  

ment for the support of minor children of the marriage are just and reason- 
able, and the court is not warranted in ordering a change in the absence 
of evidence of a change in conditions. Rabon v. Ledbetter, 376. 

23. Judgment in Nonsupport Prosecution 
In  revoking a suspended sentence imposed in  a nonsupport prosecu- 

tion, the trial court was required to make specific findings of fact that 
defendant's failure to make support payments to his family in compliance 
with the conditions of suspension was either wilful or without lawful 
excuse. S. v. Jones, 711. 
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3 6.  Issuance of Warrant 

There was no merit to defendant's contention that  his arrest was based 
on an  illegal photographic identification by the prosecuting witness. S. v. 
Hatcher, 352. 

8 7. Form, Requisites and Sufficiency of Indictment and Warrant 

When the order of arrest refers to an attached affidavit, the affidavit 
becomes a part  of the warrant. S. v. Teasleg, 477. Although the use of the 
Uniform Traffic Ticket is ge~era l ly  disapproved of as a warrant of 
arrest, such ticket in this case sufficiently charged the offenses of speed- 
ing 90 mph and driving while license is suspended. Zbid. 

Where an  indictment is of doubtful validity, i t  is proper to send a 
second bill. S. v. Moffitt, 694. 

8 9. Charge of Crime 

Each count in an indictment containing several counts must be com- 
plete within itself. S. w. Cleary, 189. 

A warrant  and the affidavit upon which i t  is based are tested by rules 
less strict than those applicable to indictments. S. v. Teasleg, 477. 

8 11. Identification of Victim in Warrant 

Defendant's motion to quash on the ground that  the warrant charging 
her with prostitution was altered by striking out the name of the person 
allegedly solicited and inserting the name of another person directly there- 
under, held properly denied. S. v. Bethea, 544. 

8 13. Bill of Particulars 

In  a prosecution charging defendants with the unlawful hunting of 
deer by artificial light, a violation of G.S. 113-104, it  was incumbent upon 
the defendants to  ask for a bill of particulars if they desired to know in 
what area of the county the offense took place. S. v. Lassiter, 255. 

8 14. Grounds for Motion to Quash 

Where defendant's name does not appear in the complaint and war- 
rant  for  arrest but does appear in the caption thereof, defendant's motion 
to quash should not be allowed. S. w. Jacobs. 597. 

Defendant's motion to quash the bill of indictment returned against 
him in May 1970 on the ground that an earlier bill charging the same 
offense had been returned against him in January 1970 was properly 
denied. S. v. Moffitt, 694. Trial court properly denied defendant's motion 
to quash the indictment on the ground that  he was not in this State when 
the indictment was returned and on the ground that  neither he nor his 
attorney was permitted to appear before the grand jury. S. v. Morgan, 624. 

8 15. Waiver of Defects 

A defendant who entered a plea of not guilty and participated in the 
trial waived any defect incident to the authority of the person issuing the 
warrant for his arrest. S. v. Teasley, 477. 
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§ 17. Variance Between Averment and Proof 

Variance between indictments charging defendant with sale of mari- 
juana on July 11 and heroin on July 8 and evidence that  the marijuana 
was sold on July 8 and the heroin on July 11 was not fatal. S. v .  Knight,  62. 

INFANTS 

§ 9. Hearing and Grounds for Awarding Custody 

The trial court erred in modifying previous orders relating to the 
custody of a child without hearing evidence and finding facts. I n  r e  
Williams, 24. 

5 10. Commitment of Minors for Delinquency 

The statute permitting the court to enter a temporary custody order 
affecting a juvenile who is appealing a commitment order of the court 
is  not unconstitutional on the ground that  the statute deprives the juvenile 
of the right to bail. I n  re  Martin, 576. Evidence and findings in this 
juvenile proceeding were sufficient to  bring a minor girl within the statu- 
tory definition of an undisciplined child and justified the commitment of 
the girl to the Department of Juvenile Correction for placement in a girls' 
school. Ibid. 

The district court did not e r r  in proceedings in which a juvenile was 
adjudged an  undisciplined child for being unlawfully absent from school 
and was assigned to  the N. C. Board of Juvenile Correction. I n  r e  Eldridge, 
723. In a juvenile delinquency hearing, i t  was not sufficient tha t  the court 
informed the juvenile's mother that she could have an attorney to  represent 
her son if she so desired; there must also be a showing tha t  the mother 
was advised of the right to have appointed counsel in case she was indigent. 
I n  re  Garcia, 691. 

INSANE PERSONS 

§ 1. Commitment of Insane Person to Hospitals 

The statute authorizing the emergency commitment of a mentally ill 
person is a drastic remedy and must be used with care and exactness. 
Samons v. Meymandi,  490. 

In plaintiff's action for false imprisonment arising out of her com- 
mitment to a mental hospital for 12 days, the act of defendant physician 
in committing plaintiff to Dix Hospital under statutory emergency proceed- 
ings without complying with statutory requirement that  his statement as 
to plaintiff's condition be made under oath, held to constitute a deprivation 
of plaintiff's liberty without legal process. Ibid. 

§ 2. Inquisition of Lunacy 

Clerk of court had no authority to appoint next friend to  bring action 
on behalf of an alleged mental incompetent where the alleged incompetent 
was given no notice of the petition for appointment of next friend and 
no hearing was held to determine his competency. Ives v. House, 441. 
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§ 6. Construction and Operation of Policies 
Rule that insurance policy is to be construed strictly against insurer 

and liberally in favor of insured, and rule that  exemption from liability i s  
not favored apply only where language of the policy is ambiguous. Chadwick 
v. Insurance Co., 446. 

§ 18. Avoidance of Life Policy for Misrepresentation 

A provision in a life and accident indemnity policy that the policy shall 
not cover any person over 65 years of age controls over another policy pro- 
vision that any misstatement in the policy shall become incontestable by 
the company after one year; consequently where a 72-year-old woman 
misstated her age a s  52 years, recovery under the policy was limited to 
premiums paid. Wall v. Ins. Co., 231. 

64. Limitations as to Age of Insured in Accident Policy 
See 5 18 above. 

§ 87. Liability Insurance Omnibus Clause; Drivers Insured 

Although automobile purchased by a minor was registered in the name 
of the minor's father and was added as an insured vehicle under the 
father's liability policy, operation of the automobile by the minor did 
not come within the terms of the omnibus clause of the policy providing 
coverage for a person using the automobile with permission of the named 
insured where the father, the named insured, had no possession or control 
of the automobile. Ins. Co. v. Ins. Co., 193. 

§ 91. Persons Covered by Liability Policy 
Accidental shooting of automobile passenger by driver while automobile 

was parked does not come within terms of an  automobile liability policy. 
Raines v. Insurance Co., 27. 

105. Actions Against Liability Insurer 

TriaI court improperly awarded attorneys' fees to a judgment holder 
in the latter's action against an automobile liability insurer. Piping, Inc. V. 
Indemnity Co., 561. 

§ 128. Waiver of and Estoppel to Assert Forfeitures and Conditions in 
Fire Insurance Policy 
Allegations in the complaint and the amendment thereto were not too 

indefinite for submission of issues as to whether defendant insurer had 
waived or was estopped to  assert provisions of the policy requiring proof 
of fire loss within 60 days and the institution of suit within one year of 
the loss. Horton v. Insurance Co., 140. 

§ 141. Construction of BurgIary and Theft Policies 

Provision of policy insuring store merchandise which excluded cover- 
age for "unexplained loss, mysterious disappearance or shortage disclosed 
on taking inventory" did not in effect contain only one exclusion for loss 
or  shortage disclosed on taking inventory, but precluded liability in  case 
of either of the three stated events. Chadwick v. Insurance Co., 446. 
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§ 2. Time and Computation 
Where jury determined that  defendants were entitled to contribution 

from plaintiffs for mortgage payments made on property owned by them 
a s  cotenants, trial court did not e r r  in entering judgment which allowed 
defendants to recover interest from dates of payments made on the 
mortgage. Watson v. Carr, 217. 

JUDGMENTS 

13. Judgments by Default 
In action for breach of contract to build a silk screen machine, trial 

court did not e r r  in refusing to enter default judgment for plaintiff on 
ground that  demurrer by defendants was frivolous and interposed for 
purpose of delay. Enterprises, Inc. v. Stevens, 228. 

$ 21. Setting Aside Consent Judgment 
The proper procedure to attack a consent judgment is  by motion in 

the cause. I n  re  Johnson, 102. 

§ 35. Conclusiveness of Judgment and Bar 
There was no merit to defendant's contention that  the present action 

on a promissory note was barred because of a former action brought by 
defendant against plaintiff in a justice of the peace court. Tractor & 
Implement Go. v. Lee, 524. 

§ 41. Consent Judgment as  Estoppel 
A consent judgment is as  binding upon the parties as if i t  had been 

entered by the court in regular course. I n  re  Johnson, 102. 

§ 48. Property to Which Lien Attaches 
A lien created by a docketed judgment does not confer an estate or 

interest in real estate within the meaning of the venue statute. Wise  v. 
Isenhour, 237. 

&? 55. Right to Interest 
Where jury determined that  defendants were entitled to contribution 

from plaintiffs for mortgage payments made on property owned by them 
a s  cotenants, trial court did not e r r  in entering judgment which allowed 
defendants to  recover interest from dates of payments made on the mort- 
gage. Watson  v. Carr, 217. 

JURY 

1. Right to Trial by Jury 
Defendant was denied constitutional right to a jury trial where action 

was transferred from superior court to  district court without notification 
to  defendant, and district court subsequently denied defendant's demand 
for a jury trial. Thermo-Industries v. Construction Go., 55. 

In  wife's action for alimony without divorce and for custody of the 
children, the trial court properly removed the case from the trial docket 
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when the wife abandoned her claim to alimony, and defendant was not 
entitled to jury trial on issue of abandonment of his children. Ferguson v. 
Ferguson, 453. 

Defendant is deemed to have waived his right to jury trial in the 
district court. Tractor & Implement Co. v. Lee, 524. 

8 2. Special Venires 
Trial court did not abuse its discretion in denying defendant's motion 

for a change of venue and for a special venire on the ground that  the 
trial and conviction of a codefendant a t  a previous term of court had 
received considerable publicity. S. v. Morgan, 624. 

LANDLORDANDTENANT 

5. Lease of Personal Property 
Trial court erred in allowing defendant's motion for directed verdict 

in action for breach of agreement for lease of business equipment where 
evidence did not show exact time property was repossessed. Financial Corp. 
v. Lane, 329. 

5 6. Construction and Operation of Lease 
Reasonable construction of Iease of dry cleaning business with option 

to purchase is  that  parties intended and agreed that  the total purchase 
price was to be $121,785.05. Harris v. Adams, 176. 

In a tenant's action alleging the landlord's breach of contract to furnish 
water to  the demised premises, the tenant feiled to show a legal obligation 
by the landlord to furnish plaintiff with water. Hollingsworth v. Hyatt, 455. 

§ 7. Improvements 
Mere knowledge by the owner that his lessee is causing improvements 

to be made to the property does not obligate the owner to the person fur- 
nishing the labor or materials. Fixture Co. v. Flowem and Monroe, 262. 

LARCENY 

5 3. Degrees of the Crime 
Larceny of property having a value of not more than $200 is  a mis- 

demeanor. S. v. Cleary, 189. 

5 4. Warrant and Indictment 
Second count of indictment charging larceny of property of a value of 

$100 "then and there found" held insufficient to charge felony of larceny. 
S. v. Cleary, 189. 

An indictment charging larceny of property having a value of more than 
$200 is sufficient to support a conviction of larceny from the person. S. v. 
Benfield, 657. 

An indictment charging the larceny of "an undetermined amount of 
beer, food and money of the value of $25.00 . . . of the said Evening Star  
Grill" sufficiently identified the items stolen. S. v. Mobley, 717. 
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§ 5. Presumptions and Burden of Proof 

Inference of g-uilt arising from possession of recently stolen property 
does not apply until the identity of the property is  established. S. v. Fraxier, 
44. 

§ 6. Competency and Relevancy of Evidence 

The trial court properly admitted in evidence a power saw that was 
the subject of larceny. S. v. Smith, 553. 

3 7. Sufficiency of Evidence and Nonsuit 
In a prosecution for armed robbery and larceny of an  automobile, 

State's evidence was sufficient to go to the jury. S. v. Wall, 22. 
Evidence of ownership of stolen property by the individual named 

in the indictment and the value thereof was sufficient to require submission 
of the case to the jury in felonious larceny prosecution. S. v. Harwood, 713. 

The State's evidence in a breaking and entering and larceny prosecution 
was sufficient to be submitted to the jury. S .  v. Mobley, 717. 

Testimony of defendant's accomplice was sufficient to require submis- 
sion to the jury of issues as  to defendant's guilt of aiding and abetting 
in felonious breaking and entering and felonious larceny. S. v. Kendrick, 
688. There was sufficient evidence of defendant's identification a s  the 
operator of a stolen automobile for submission of larceny case to the jury 
under the doctrine of recent possession. S. v. Queen, 728. 

5 8. Instructions 
Trial court's instruction on recent possession doctrine was prejudically 

erroneous in failing to require the jury to find that the property found on 
defendant's person was the same property stolen from a building supply 
company. S. v. Fraxier, 44. 

In  prosecution for felonious larceny committed by housebreaking, trial 
court erred in giving the jury instructions which are susceptible to the con- 
struction that  the jury might find defendant guilty of felonious larceny 
without finding that defendant actually stole anything from the dwelling. 
S. v. Rogers, 702. 

§ 10. Judgment and Sentence 
Where counts for felonious breaking and entering and misdemeanor 

larceny were consolidated for judgment, fact that  sentence imposed exceeds 
that  permissible for the misdemeanor is not prejudicial where i t  does not 
exceed that  permitted for the felony. S. v. Cleary, 189; S .  v. Smith, 553. 
Where defendant pleaded guilty to nonfelonious breaking and entering and 
nonfelonious larceny, judgment imposing sentence of "not less than two nor 
more than three years" is  erroneous insofar as  i t  purports to impose a 
maximum term of three years. S. v. Crabb, 333. 

LIBEL AND SLANDER 

§ 2. Words Actionable Per Se 
Words tending to defame a person in his trade or business are action- 

able per se. Stewart v. Check Corp., 172. 
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8 14. Pleadings 
Qualified privilege is an affirmative defense and must be specially 

pleaded. Stewart v. Check Corp., 172. 

Q 16. Sufficiency of Evidence and Nonsuit 
In a slander action arising out of the corporate defendant's attempts 

to  collect an alleged arrearage in the accounts of plaintiff employee, a state- 
ment by defendant's agent that plaintiff was several thousand dollars short 
in his accounts was actionable per se; but a directed verdict in favor of 
the corporate defendant is affirmed since the words were qualifiedly priv- 
ileged. Stewart v. Check Corp., 172. 

LIMITATION OF ACTIONS 

Q 4. Accrual of Right of Action 
Cause of action against an airplane engine manufacturer for damages 

arising out of the failure of an engine piston and connecting rod is held 
to have accrued in 1966 when the plane was purchased and not in 1967 
when i t  crashed. S. v. Aircraft Corp., 557. 

5 7. Forgery and Fraud Actions 
Action to set aside a deed on the ground of forgery is barred after 

three years from the date of knowledge of the forgery. Cooper v. Floyd, 645. 

MASTER AND SERVANT 

§ 9. Actions to Recover Compensation for Employment 
In  an action arising out of a dispute over the terms of an employment 

contract, the court's findings of fact supported i ts  conclusion that  plain- 
tiff was not entitled to any bonus or  incentive pay under the terms of the 
contract. Moore v. Brokers, Inc., 436. 

$j 25. Warning and Instructing Employee 
If by reason of youth and inexperience the operator of farm machinery 

does not realize the danger to which he is exposed, i t  is the duty of the 
employer to warn him of his peril. May v. Mitchell, 298. 

§ 36. Construction of Federal Employers' Liability Act 
The Federal Employers' Liability Act is to be construed liberally and 

evidence of liability thereunder may be either direct or  circumstantial. 
Keith v. R. R. Co., 198. 

38. Negligence of Railroad Employer 
In  an action under the Federal Employers' Liability Act, the evidence 

was sufficient to show the railroad's negligence in an accident causing 
injury to its employee who was operating a dump truck along the tracks. 
Keith v. R. R. Co., 198. 

5 40. Contributory Negligence of Employee Under F.E.L.A. 
Contributory negligence is not a bar to recovery under the Federal 

Employers' Liability Act. Keith v. R. R. Co., 198. 
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9 60. Unauthorized Act of Employee: Workmen's Compensation 
Act of deceased electrician in knocking dust from rollers of a conveyor 

belt while waiting for his foreman to descend a ladder did not constitute 
such a departure from his employment as to remove him from protection 
of Workmen's Compensation Act. Stubblefield v. Construction Co., 4. 

9 66. Accident Followed by Disease 
As used in the statutes relating to compensation for total disability 

from loss of mental capacity resulting from injury to the brain, the words 
"mental capacity" mean that  quality of mind which enables a person to 
act with reasonable discretion in the ordinary affairs of life and to com- 
prehend in a reasonable manner the nature, scope and effect of his acts 
and conduct. Priddy v. Cab Go., 291. 

Question of whether there has been a total and permanent disability 
resulting from a loss of mental capacity caused by or resulting from an  
injury to the brain is  one of fact. Ibid. The control of one's temper is  a 
mental function within the meaning of the statutes relating to  lifetime 
compensation for total disability from loss of mental capacity resulting 
from injury to the brain. Ibid. Evidence held sufficient to support finding 
by Industrial Commission that  former cab driver, who suffered a brain 
injury when a passenger struck him on the back of the head with a pipe, 
is  totally and permanently disabled from loss of mental capacity resulting 
from injury to the brain, and to support award of compensation for life- 
time of claimant. Ibid. 

$ 69. Amount and Items of Recovery Generally 
As used in the Workmen's Compensation Act, "disability" means im- 

pairment of wage earning capacity rather than physical impairment. 
Priddy v. Cab Co., 291. 

5 93. Proceedings Before Industrial Commission 
Workmen's compensation claimant who stipulated that  doctor's letter 

could be used in evidence cannot complain that  the letter was incompetent 
as  hearsay. Rooks v. Cement Co., 57. 

1 94. Findings and Award of Commission 
Where medical opinions of two physicians conflict as to condition of 

claimant in workmen's compensation proceeding, conflict does not have to 
be resolved in favor of claimant. Rooks v. Cement Co., 57. 

9 96. Review in Court of Appeals 
The Court of Appeals remands a workmen's compensation case to the 

Industrial Commission for findings of fact on appellant's contention that  
the Compromise Settlement Agreement did not coincide with his under- 
standing with respect to reimbursements for certain medical expenses. 
Julian v. Tile Co., 424. 

MORTGAGES AND DEEDS OF TRUST 

$ 7. Construction as  to  Debts Secured 
The trial court erred in declaring that  a deed of trust on plaintiffs' 
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home, given to secure a note for payment of the amount of a contract for 
the installation of electric heat in the home, was a valid lien to the extent 
of judgment rendered against plaintiffs for breach of the contract. 
Carpenter v. Smith,  206. 

5 18. Cancellation of Deed of Trust 
Where a judgment declared that a deed of trust on plaintiff's home, 

given to secure a note for payment of the amount of a contract for installa- 
tion of electric heat, was a valid lien to the extent of a judgment rendered 
against plaintiffs in favor of defendants for breach of the contract, the 
deed of trust  was properly cancelled when the amount of the judgment 
was paid, notwithstanding defendants had incurred additional expense in 
advertising the property for sale prior to the time the judgment was paid. 
Carpenter v. Smith,  206. 

5 26. Notice of Sale 
In absence of a valid contract to do so, there is no requirement that  

a creditor give personal notice of foreclosure sale to a debtor who is in 
default or to his heirs or the representative of his estate. Hodges v. Wellons, 
152. 

$ 40. Suits to Set Aside Foreclosure 
Allegations that  mortgagee had been assigned all rents and income from 

mortgaged property as further security for the indebtedness and that  such 
sum was sufficient to cover the monthly payments due on the indebtedness 
plus a reasonable compensation for collecting the rent held insufficient to 
state a cause of action to set aside foreclosure sale of the mortgaged prop- 
erty. Hodges v. Wellons, 152. Gross inadequacy of purchase price a t  a 
foreclosure sale, when coupled with any other inequitable element, will 
induce the court to interpose and do justice between the parties. Ibid. 

MUNICIPAL CORPORATIONS 

5 24. Power to Levy Assessments for Public Improvements 
The Legislature has the power to determine what property is and 

what property is not benefited by local improvements, and such legislative 
declaration is conclusive in the absence of arbitrary action. R. R. Co. v. 
C i t y  o f  Raleigh, 305. 

Statute exempting railroad right-of-way property on which there is 
no building from assessment for local improvements is constitutional, and 
it prevents the City of Raleigh from imposing assessments for street pav- 
ing  upon abutting railroad right-of-way property. Ibid. 

5 29. Nature and Extent of Municipal Police Power 
Declaration of a state of emergency and imposition of a curfew by the 

mayor of a municipality did not violate defendant's First Amendment 
rights. S. v. Dobbins, 452. 

5 37. Regulations Relating to Health 
City ordinance making i t  unlawful to keep within the city a dog which 

habitually chases or barks a t  pedestrians and vehicles is constitutional. 
G r a y  v. Clark, 319. 
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Zj 39. License Taxes 
Service station operator who rents space for operation of sandwich, 

open cup soft drink and cigarette vending machines owned by vending 
company is not engaged in business of retailing such products and is 
exempt from municipal privilege license taxes imposed for retailing such 
products. Partin v. Raleigh, 269. 

NARCOTICS 

Zj 4. Sufficiency of Evidence 
Variance between indictments charging defendant with sale of mari- 

juana on July 11 and heroin on July 8 and evidence that  the marijuana 
was sold on July 8 and the heroin on July 11 held not fatal. S. v. Knight, 62. 

NEGLIGENCE 

Zj 5.1. Business Places; Duties to Invitees 
Plaintiff's evidence that  she and her five-year-old son were shopping 

in defendant's clothing store and that  the son was injured when he fell 
through the plate glass door was insufficient to withstand defendant's 
motion for a directed verdict. Cagle v. Robert Hall Clothes, 243. Evidence 
that  plaintiff customer slipped and fell on oily substance on floor of de- 
fendant's supermarket was insufficient to be submitted to  the jury on issue 
of defendant's negligence, where there was no evidence that  defendant knew 
or should have known of the dangerous condition or that  i t  was created by 
defendant's own negligence. Hull v. Winn-Dixie Greenville, 234. 

The doctrine of res ipsa loquitur does not apply in an  action by a 
supermarket customer to recover for a fall on an oily substance on the 
supermarket floor. Ibid. 

A store proprietor owes to his business invitees the duty to keep in 
reasonably safe condition the areas of the store where customers are 
expected to go so as not unnecessariIy to expose customers to danger, and 
to warn of unsafe conditions of which the proprietor was charged with 
knowledge. Redding v. Woolworth Co., 406. 

Plaintiff invitee who was injured in defendant's store when she was 
forced to jerk her head violently to one side to escape a flying object made 
out a prima facie case of defendant's actionable negligence. Ibid. 

Zj 13. Contributory Negligence 
Defendant's plea of contributory negligence raises a n  affirmative 

defense. Smith v. Burleson, 611. 

Zj 29. Sufficiency of Evidence of Negligence 
In an action by a 17-year-old plaintiff for injuries sustained when the 

tractor he was driving a t  defendant's request overturned when he attempted 
to tow another tractor belonging to defendant, there is ample evidence to 
support jury finding tha t  defendant's negligence in hooking the tow chain 
to the rear axle rather than to a towbar proximately caused plaintiff's 
injuries; the evidence is  insufficient to establish plaintiff's contributory 
negligence. May v. Mitchell, 298. 
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$j 30. Nonsuit 
In  determining whether the trial court may properly direct a verdict 

in favor of the plaintiff on the issue of negligence, the applicable test is 
one of looking a t  all of the evidence, and if no other reasonable conclusion 
is  possible then a directed verdict would be proper even though such 
verdict be in favor of the litigant having the burden of proof. 

31. Res Ipsa Loquitur 
Failure of the trial court in a malpractice action to instruct the jury 

on the doctrine of res ipsa loquitur was not erroneous where plaintiff 
made no request for  such instruction. Smi th  v. Foust, 264. 

§ 38. Instructions on Contributory Negligence 
An inadvertent instruction that  plaintiff driver had the burden of 

proof to show her contributory negligence was cured when the trial judge 
in  other portions of the charge correctly placed the burden of proof on 
defendant. W r e n n  v. Waters ,  39. 

53. Duties and Liabilities to Invitees 
A store proprietor owes to his business invitees the duty to keep in 

reasonably safe condition the areas of the store where customers are ex- 
pected to go so as  not unnecessarily to expose customers to danger, and 
to warn of unsafe conditions of which the proprietor was charged with 
knowledge. Redding v. Woolworth Co., 406. 

57. Sufficiency of Evidence in Actions by Invitees 
Plaintiff's evidence that  she and her five-year-old son were shopping 

in defendant's clothing store and that  the son was injured when he fell 
through the plate glass door was insufficient to withstand defendant's 
motion for a directed verdict. Cagle v .  Robert Hall Clothes, 243. 

Evidence that  plaintiff customer slipped and fell on oily substance on 
floor of defendant's supermarket was insufficient to be submitted to the 
jury on issue of defendant's negligence. Hull v. Winn-Dixie Greenville, 234. 

The doctrine of res ipsa loquitur does not apply in an action by a super- 
market customer to recover for a fall on an oily substance on the super- 
market floor. Ibid. 

Plaintiff invitee who was injured in defendant's store when she was 
forced to jerk her head violently to  one side to escape a flying object made 
out a prima facie case of defendant's actionable negligence. Redding v. 
Woolworth Co., 406. 

59. Duties and Liabilities to  Licensees 
Trial court properly allowed defendants' motion for summary judgment 

in action to recover for injuries allegedly sustained when plaintiff slipped 
on a throw rug in defendants' home and fell. Pridgen v. Hughes, 635. 

PARENT AND CHILD 

§ 9. Prosecution for Nonsupport 
I n  revoking a suspended sentence imposed in nonsupport prosecution, 

the trial court was required to  make specific findings of fact that  defend- 
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ant's failure to make support payments to his family in compliance with 
the conditions of suspension was either wilful or without lawful excuse. 
S. v. Jones, 711. 

PARTITION 

$ 3. Jurisdiction 
I t  is presumed that the clerk of court had jurisdiction in a partitioning 

proceeding, and the burden is on the parties asserting the want of juris- 
diction to show it. I n  re Johnson, 102. 

8 9. Proceeds of Sale, Liens, Claims and Distribution 
In  an appeal to the superior court from an order of the clerk appoint- 

ing timber commissioners in a partitioning proceeding which had been pend- 
ing since 1948, the judge of the superior court erred in setting aside the 
clerk's order, where the clerk had jurisdiction over the parties, lands, and 
timber encompassed in his order. I n  r e  Johnson, 102. 

8 4. Plea of Sole Seisin 
Partition proceeding was converted into a civil action to t ry  title where 

defendants denied petitioners owned any interest in the land described in 
the complaint. King v. Lee, 369. 

PAYMENT 

$ 1. Transactions Constituting Payment 
In  construing a contract between a Delaware corporation and an  Ala- 

bama bank whereby the bank agreed to use funds released by the corpora- 
tion for payment of debts owed by the bank's customer to N. C. creditors, 
place of payment of the debts was N. C. Koppers Co., Znc. v. Chemical Corp., 
118. 

PHYSICIANS AND SURGEONS 

$ 16. Applicability of Res Ipsa Loquitur in Malpractice Action 
Failure of the trial court in a malpractice action to instruct the 

jury on the doctrine of res ipsa loquitur was not erroneous where plaintiff 
made no request for such instruction. Smith v. Foust, 264. 

PLEADINGS 

8 1. Filing of Complaint 
Application for extension of time to file complaint must clearly state 

the purpose of the action as well as i ts  nature. Robbins v. Bowman, 416. 
Clerk of court properly extended time to file complaint to 2 September 
1969 where the statutory 20-day limitation for extension of time would 
have fallen on Labor Day, 1 September 1969. Zbid. 

5 23. Frivolous Demurrers 
In action for breach of contract to build a silk screen machine, trial 
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court did not er r  in refusing to enter default judgment for plaintiff on 
ground that  demurrer by defendants was frivolous and interposed for pur- 
pose of delay. Enterprises, Znc. v. Stevens, 228. 

$ 25. Demurrer for Misjoinder of Parties and Causes of Action 

Where complaint alleged an  obligation by the individual defendants 
and the assumption of this obligation by the corporate defendant, trial court 
erred in sustaining the demurrer because of misjoinder of causes and 
parties. Fixture Go. v. Flowers and Monroe, 262. 

3 26. Demurrer for Failure of Complaint to State a Cause of Action 

Order sustaining demurrer to original complaint under former statute 
could not be res judicata when considering question of sufficiency of 
amended complaint under new Rules of Civil Procedure. Hoover v. Hoover, 
310. 

The trial court did not er r  in considering demurrers filed prior to the 
effective date of the new Rules of Civil Procedure as motions under Rule 
12 (b) (6). Hodges v. Wellons, 152. 

PRINCIPAL AND AGENT 

$ 4. Proof of Agency 

In  milling company's action to recover purchase price of corn sold to 
a grain hauling firm, the milling company's evidence was insufficient to 
raise a n  inference that the hauling firm purchased the corn as the agent 
of an  official of the company. Milling Co. v. Sutton, 181. 

In an  action on a promissory note, testimony by plaintiff's president 
was admissible to show that  he was acting as agent of an equipment finance 
company. Tractor & Implement Co. v. Lee, 524. 

PROCESS 

§ 7. Personal Service on Resident Individuals 
Purported service of process on N. C.  resident defendant who was 

outside the State was void where there was no allegation that defendant 
departed from the State with intent to defraud his creditors or to avoid 
service of summons. Robbins v. Bowman, 416. 

5 14. Service on Foreign Corporation by Service on Secretary of State 

Where a Delaware corporation and an  Alabama bank entered into a 
contract whereby the bank agreed to use funds owing from the corporation 
to the bank's customers for the purpose of liquidating the customer's debts 
t o  its N. C. creditors, the contract was "to be performed in this State" 
within the meaning of service of process statute; consequently the bank 
was amenable to the jurisdiction of the courts of this State and such juris- 
diction did not violate the due process clause of the Federal Constitution. 
Koppers Co., Znc. v. Chemical Gorp., 118. 
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PROSTITUTION 

3 2. Prosecution 
Defendant's motion to quash on the ground that the warrant charging 

her with prostitution was altered by striking out the name of the person 
allegedly solicited and inserting the name of another person directly there- 
under, held properly denied. S. v. Bethea, 544. Evidence of defendant's 
guilt of prostitution was sufficient to go to the jury; evidence concerning 
various statements and activities of a Negro man who was soliciting on 
behalf of defendant was properly admitted. Zbid. 

QUIETING TITLE 

5 2. Actions to Remove Cloud From Title 
In an action to remove cloud from title to real property, the trial judge 

erred when, upon consideration of plaintiffs' evidence alone and without 
permitting the defendants to introduce any evidence, he took the case from 

. the jury and rendered judgment for the plaintiffs, who bore the burden 
of proof. Lane v. Faust, 427. 

RAILROADS 

5 2. Maintenance of Overpasses 
In  an  action for injuries received by passenger of automobile which 

struck a concrete column supporting a railroad overpass being constructed 
by defendant, plaintiff's amended complaint was sufficient under the new 
Rules of Civil Procedure. Hoover v. Hoover, 310. 

5 5. Crossing Accident 
Trial court in railroad crossing accident case properly excluded witness9 

guess as to how fa r  away he could see the railroad tracks a t  night. Jernigan 
v. R. R., 186. 

3 7. Injuries to Passengers in Automobiles 
In an  action arising out of a railroad crossing accident, the trial court 

acted within i ts  discretionary power in setting aside an  award of $100,000 
for plaintiff's personal injuries and in ordering a new trial solely on the 
issue of damages. Jemzigan v. R. R. Co., 186. 

RAPE 

5 6. Instructions 
Trial court did not express a n  opinion by use of the words "assault" 

and "rape" in referring to the charges against defendants. S. v. Blalock, 94. 

1 Prosecutions for Assault With Intent to Commit Rape 
In  prosecution for assault with intent to  commit rape, trial court did 

not err  in failing to submit to the jury the lesser included offense of assault 
on a female. S. v. Barber, 210. 

REFERENCE 

5 11. Preservation of Right to Jury Trial 
A compulsory reference does not deprive a party of the right to trial 

by jury. Development Co. v. Phillips, 158. 
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9 1. Nature and Elements of the Offense 
Defendant's constitutional rights were not violated in this prosecution 

for unlawful possession of a dangerous weapon in an area in which a 
declared state of emergency existed. S. v. Dobbins, 452. 

ROBBERY 

2. Indictment 
Ownership of property taken need not be laid in any particular person 

to allege and prove crime of armed robbery. S. v. McGilvery, 15. 

9 4. Sufficiency of Evidence and Nonsuit 
Evidence was sufficient for jury on issue of defendant's guilt of aiding 

and abetting in armed robbery of Highway Patrolman. S. v. Elliott, 1. There 
was no fatal variance between indictment charging property was taken 
from "residence" or "place of business" of named person and evidence 
that  armed robbery occurred a t  a finance company where person named in 
indictment was employed. S. v. McGilvery, 15. In a prosecution for armed 
robbery and larceny of an automobile, State's evidence was sufficient to 
go to the jury. S. v. Wall, 22. 

In a prosecution charging defendant with armed robbery of a patrol- 
man, the State's evidence was sufficient to establish that  the acts of 
violence against the patrolman and the taking of his car and pistol consti- 
tuted one continuing transaction amounting to  armed robbery. S. v. Renves, 
315. 

9 5. Instructions and Submission of Lesser Degrees of Crime 
In  an armed robbery prosecution, instructions on the lesser included 

degrees of the crime are not required when there is no evidence of such 
lesser crimes. S. v. Reaves, 315. 

Trial court did not lead jury to believe that  i t  must return verdict of 
guilty of armed robbery upon finding that  force used was sufficient to 
create an apprehension of danger or to induce the victim to surrender his 
property. S. v. Lyles, 448. Evidence in armed robbery prosecution did not 
warrant an instruction on common law robbery. S. v. Hatcher, 352. In armed 
robbery prosecution, i t  was not prejudicial error for the court to inform 
jury that armed robbery carries a greater punishment than common law 
robbery. S. v. N U ,  410. 

5 6. Verdict and Sentence 
A defendant who was convicted of armed robbery and assault with a 

deadly weapon is entitled to an arrest of judgment on the assault conviction 
where both offenses arose out of the same occurrence. S. v. Hatcher, 352. 

RULES OF CIVIL PROCEDURE 

9 1. Scope of Rules 
The Rules apply to an action tried subsequent to 1 January 1970. 

Gragg v. Burns, 240. 
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5 8. General Rules of Pleadings 
Order sustaining demurrer to original complaint under former statute 

could not be res judicata when considering question of sufficiency of amend- 
ed complaint under new Rules of Civil Procedure. Hoover v .  Hoover, 310. 

One of the objectives of enactment of Rule 8 (a )  (1) was to eliminate 
discussion as  to whether a particular allegation states an  "ultimate" fact 
or  an "evidentiary" fact or  conclusion of law. Ibid. 

5 12. Motions for Judgment on the Pleadings 
The trial court did not e r r  in considering demurrers filed prior to  

the effective date of the new Rules of Civil Procedure as  motions under 
Rule 12(b) (6). Hodges v. Wellons, 152. 

A motion under Rule 12(b) (6) performs substantially the same func- 
tion as a demurrer for failure to state facts sufficient to constitute a cause 
of action. Ibid. 

A motion for judgment on the pleadings admits for the purpose of the  
motion the allegations of the adverse party and requires that  such allega- 
tions be liberally construed. Fishel and Taylor v. Church, 224. 

Judgment may not be entered on the pleadings in any case where the 
pleadings raise an issue of fact on any single material proposition. Ibid. 

The Court of Appeals will not entertain an  appeal from an order 
denying defendant's motion to dismiss plaintiff's complaint for failure to 
state a cause of action. Green v. Best, 599. 

5 15. Amended and Supplemental Pleadings 
Trial court did not e r r r  in denying defendant's motion to amend her 

answer and counterclaim to indicate clearly that  her counterclaim was base8 
on breach of contract. Gifts, Znc. v .  Duncan, 653. 

26. Depositions 
Trial court's error in denying plaintiff's attorney permission to read 

to the jury two depositions that  were admissible under Rule 26 was not; 
prejudicial. Insurance Co. v. Foard, 630. 

§ 41. Dismissal of Actions 
Where judgment of involuntary dismissal in a trial before a jury was 

improperly entered under Rule 41 (b),  which is  applicable only in a triaI 
by the court without a jury, the Court of Appeals treated the judgment 
of dismissal as having been entered pursuant to Rule 50. Pergerson v .  
Williams, 512. 

8 50. Motion for Directed Verdict and for Judgment Notwithstanding 
Verdict 
Rule for determining motion for directed verdict on ground of con- 

tributory negligence. Pompey v .  Hvder, 30. Defendant's motion for judgment 
of nonsuit a t  the close of plaintiff's evidence and a t  the close of all the 
evidence was treated as  a motion for a directed verdict under Rule 50. 
Wheeler v. Denton, 167. Consideration of evidence on motion for judgment 
n.0.v. Horton v. Insurance Co., 140. 
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Appellant who failed to state "specific grounds" in his motion for 
directed verdict was not entitled on appeal to question the insufficiency of 
the evidence to support the verdict. Wheeler v. Denton, 167; Turner v. 
Turner, 336; Pergerson v. Williams, 512. 

Where defendants failed to renew their motion for a directed verdict 
following plaintiffs' additional evidence, the Court of Appeals will not pass 
upon the sufficiency of the evidence to survive a motion for a directed 
verdict. Gragg v. Burns, 240. 

On motion for a directed verdict, the court must determine the suffi- 
ciency of plaintiff's evidence upon the same principles applicable in de- 
termining the sufficiency of the evidence to withstand motion for nonsuit 
under the former statute. Anderson v. Mann, 397; Pergerson v. Williams, 
512. 

Motion for judgment notwithstanding the verdict is not a proper pro- 
cedure in a criminal action. S. v. Brown, 534. Litigant's motion for directed 
verdict which was made after the jury had returned its verdict in the 
case came too late to preserve its right to move for judgment notwithstand- 
ing the verdict; therefore, litigant's motion for judgment n.0.v. was properly 
denied. Glen Forest Corp. v. Bensch, 587. 

Ordinarily, it  is not permissible to direct a verdict in favor of a litigant 
having the burden of proof. Smith v. Burleson, 611. 

Where defendant in an automobile accident case established his own 
negligence, the trial court properly entered a directed verdict in favor of 
plaintiff. Zbid. 

5 51. Instructions to Jury 

The trial judge must declare and explain the law arising on the evi- 
dence as  to all the substantial features of the case. Link v. Link, 135; 
Turner v. Turner, 336. 

5 52. Findings By the Court 

Where the parties waived jury trial and stipulated that  the court can 
answer specific issues as to negligence and damages, the Rule requiring 
that  the findings of fact be stated separately from the conclusions of law 
is  held satisfied when the court's conclusions of law are contained in the 
answers to the issues. Jackson v. Collins, 548. 

5 53. Referees 

A compulsory reference does not deprive a party of the right to trial 
by jury. Development Co. v. Phillips, 158. 

5 55. Default Judgment 

In  an action against the debtor and guarantors under a factoring 
agreement, i t  was proper for the trial court to set aside a default judgment 
that  was entered against one of the individual guarantors and to order the 
action to  proceed to trial on pleadings filed by the parties; however, i t  was 
not proper for the trial court to permit the non-answering guarantor to 
file answer or other defensive pleadings. Rawleigh, Moses & Co. v. Furni- 
ture, 640. 
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§ 56. Summary Judgment 
Summary judgment procedure is available to both plaintiff and defend- 

ant  and may be used in negligence cases. Pridgen v. Hughes, 635. The bur- 
den is upon the party moving for summary judgment to establish the lack 
of a triable issue. Ibid. Trial court properly allowed defendants' motion for 
summary judgment in action to recover for injuries allegedly sustained 
when plaintiff slipped on a throw rug in defendants' home and fell, where 
adverse examination of plaintiff tendered by defendants as a deposition in 
support of their motion shows that defendants would be entitled to a direct- 
ed verdict a t  trial, and defendants offered no evidence in opposition to the 
adverse examination. Ibid. 

The unsupported allegations in a pleading are insufficient to create a 
genuine issue of fact where the moving adverse party supports his motion 
for summary judgment by allowable evidentiary matter showing the facts 
to be contrary to those alleged in the pleadings. Ibid. 

Unlike the demurrer, a motion for summary judgment allows the court 
to consider matters outside the complaint for the purpose of ascertaining 
whether a genuine issue of fact does exist. Motyka v. Nappier,  579. 

59. New Trials; Amendment of Judgments 
Trial court did not er r  in conditionally granting defendants' motion for 

new trial on issue of damages for loss of contents of building by fire on 
ground that  amount awarded by jury was excessive and appeared to have 
been given under the influence of passion and prejudice. Horton v. Insurance 
Co., 140. 

Trial court has discretionary power to set aside award of damages if 
i t  believes the damages were excessive and given under the influence of 
passion or prejudice. Samons v. Meymandi, 490. Trial court was not re- 
quired to specify the grounds for its order allowing a litigant's motion 
to set aside the verdict and grant a new trial. Glen Forest Gorp. v. Bensch, 
587. 

3 60. Relief from Judgment or Order 
Defendant's affidavit was insufficient to support order of the trial 

court setting aside a default judgment against defendant on the ground of 
excusable neglect. Rawleigh, Moses & Co. v. Furniture, 640. 

SALES 

17. Directed Verdict in Counterclaim for Breach of Warranty 
Trial court erred in directing a verdict in favor of plaintiff on de- 

fendant's counterclaim for damages resulting from plaintiff's breach of 
warranty on 765 radios. Gif t s ,  Inc. v. Duncan, 653. 

SEARCHES AND SEIZURES 

3 1. Search Without Warrant 
A police officer had probable cause to arrest defendant without a 

warrant for felonious housebreaking and felonious larceny where the officer 
followed footprints from a house that has been broken and entered to a 
place where stolen items were concealed and later observed defendant go 
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SEARCHES AND SEIZURES - Continued 

directly to that place, and the officer's search of defendant was legal. S. v. 
Harris, 649. A second search of defendant without a warrant after he had 
been arrested and taken to jail was lawfully conducted as incident to de- 
fendant's arrest. S. v. Jones, 661. 

If an arrest without a warrant is to support an  incidental search, the 
arrest must be made with probable cause. S. v. Harris, 649. 

STATUTES 

§ 5. General Rules of Construction 
A special or local act must yield to a later general act where there is 

a manifest legislative intent that  the general act shall be of universal ap- 
plication. R. R. Co. v. Raleigh, 305. 

SUNDAYS AND HOLIDAYS 

Clerk of court properly extended time to file complaint to 2 September 
1969 where the statutory 20-day limitation for extension of time would have 
fallen on Labor Day, 1 September 1969. Robbins v. Bowman, 416. 

TAXATION 

§ 6. Necessary Expenses and Necessity for Vote 
In taxpayers' action alleging certain irregularities by the county in 

the purchase of land on which to locate a proposed government center 
consisting of a courthouse and jail, there was no merit to the taxpayers' 
contention that  the purchase of the land was not a necessary expense 
under the Constitution and that  the county commissioners exceeded their 
authority when they purchased these tracts without first having the pur- 
chase approved by the voters, since the tracts in question were purchased 
from funds already on hand in the form of surpluses in the capital improve- 
ment fund. Davis v. Iredell County, 381. 

§ 14. License and Franchise Taxes 
Service station operator who rents space for operation of sandwich, 

open cup soft drink and cigarette vending machines owned by vending 
company is not engaged in business of retailing such products and is  
exempt from municipal privilege license taxes imposed for retailing such 
products. Part in  v. Raleigh, 269. 

3 19. Exemption from Taxation 
Statute exempting railroad right-of-way property on which there is  

no building from assessment for local improvements is constitutional, and i t  
prevents the City of Raleigh from imposing assessments for street paving 
upon abutting railroad right-of-way property. R. R. v.  Raleigh, 305. 

5 29. Income Tax on Corporations 
There was no continuity of business enterprise where corporation sur- 

viving a merger was transformed from a manufacturer of poultry feeds 
into a combined manufacturing and feeding operation, and the surviving 
corporation was not entitled to deduct the pre-merger losses of the sub- 
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TAXATION - Continued 

merged corporations from the post-merger corporate income. Poultry Zndus- 
tries v. Clayton, 345. In determining whether there is a continuity of busi- 
ness enterprise after a merger, i t  makes no difference that there was a ver- 
tical type merger rather than a horizontal type merger. Ibid. 

TENANTS IN COMMON 

3 3. Mutual Rights and Liabilities 
Where jury determined that defendants were entitled to contribution 

from plaintiffs for mortgage payments made on property owned by them 
as cotenants, trial court did not er r  in entering judgment which allowed 
defendants to recover interest from dates of payments made on the rnort- 
gage. Watson  v. Carr, 217. Tenants in common are entitled to an accounting 
from cotenant in possession, not for reasonable rental value of the property, 
but for rents and profits actually received from the land. Zbid. 

TORTS 

9 7. Release from Liability 
Where a passenger injured in an automobile accident settled with 

one tort-feasor for $3,750, the other tort-feasor, who went to trial, was 
entitled to have judgment of $10,000 rendered against him reduced by 
$3,750, but he was not entitled to have judgment reduced to $3,750. 
Wheeler v. Denton, 167. 

The mere showing that there has been a settlement between an injured 
party and a tort-feasor is insufficient to show that there has been a lack 
of good faith in the settlement. Zbid. 

TRESPASS TO TRY TITLE 

9 4. Sufficiency of Evidence 
In action by a restaurant to recover damages for the wrongful cutting 

of trees that were growing on a strip of land included within a Highway 
Department right-of-way, the restaurant's evidence was sufficient to estab- 
lish that i t  had lawful possession of the 20-foot strip under color of title 
for more than seven years. Saddle Club v. Gibson, 565. 

TRIAL 

3 34. Statement of Contentions 
I t  is not required that  the statement of each party's contentions be 

of equal length. Wheeler v. Denton, 167. 

3 36. Expression of Opinion on Evidence in Instructions 
Where trial court inadvertently expressed its opinion in stating the 

contentions of the parties, the cause must be remanded for a new trial. 
Voorhees v. Guthrie, 266. 

9 48. Power of Court to Set Aside Verdict 
The action of the trial judge in setting aside a verdict in his discretion 

is not subject to review on appeal in the absence of an abuse of discretion. 
Jernigan v. R. R. Co., 186. 
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8 51. Setting aside Verdict as  Contrary to Weight of Evidence 
Denial of motion to set aside verdict as  contrary to weight of evidence 

is  not reviewable on appeal absent showing of abuse of discretion. H o f f m a n  
v. Brown, 36; Smi th  v. Foust, 264; Brixey v. Cameron, 339. 

8 52. Setting Aside Verdict for Excessive or Inadequate Award 
In  an action arising out of a railroad crossing accident, the trial 

court acted within its discretionary power in setting aside an award of 
$100,000 for plaintiff's personal injuries and in ordering a new trial solely 
on the issue of damages. Jernigan v. R. R. Co., 186. 

Q 56. Waiver of Jury Trial 
Defendant was denied constitutional right to a jury trial where action 

was transferred from superior court to district court without notification 
to  defendant, and district court subsequently denied defendant's demand 
for a jury trial. Thernzo-Industries v .  Construction Co., 55. 

TRUSTS 

8 4. Modification of Charitable Trust 
Where a trial court finds i t  is ilnpossible o r  impracticable to admin- 

ister a charitable trust in the manner directed by the settlor, the trial court 
has plenary authority to order that  the trust be administered as nearly as  
possible thereto so as  to fulfill the general charitable intention of the settlor. 
Trus t  Co. v. Morgan, 460. Court of Appeals considered the appeal by trus- 
tees of a charitable trust although there were no parties aggrieved in the 
legal sense. Zbid. In  a trustee's action to modify a charitable trust which 
provided for direct payment of trust  income to hospitals of the State for 
the benefit of charity patients, there was insufficient evidence to support 
the trial court's findings that needy patients are being so adequately cared 
for by governmental and social programs that  direct payment by the trust 
is impossible or impracticable. Zbid. 

UNIFORM COMMERCIAL CODE 

8 15. Warranties 
Trial court erred in directing a verdict in favor of plaintiff on de- 

fendant's conterclaim for damages resulting from plaintiff's breach of 
warranty on 765 radios. Gifts,  Znc. v.  Duncan, 653. 

UTILITIES COMMISSION 

9 1. Nature and Functions of Commission 
The Utilities Commission did not abuse its discretion in denying a 

motion to review its original order where the motion was filed almost three 
months after the time for filing exceptions and giving notice of appeal had 
expired. Utilities Comm. v. Services Unlimited, Inc., 590. 

3 9. Appeal and Review 
The Court of Appeals is without jurisdiction to review an original order 

of the Utilities Commission where no appeal has been taken from the 
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UTILITIES COMMISSION - Continued 

order and the time for giving notice and of perfecting appeal has expired. 
Utilities Comm. v. Services Unlinzited, Inc., 590. 

VENDOR AND PURCHASER 

9 1. Construction of Contracts of Bargain and Sale 
Reasonable construction of lease of dry cleaning business with option 

to purchase is that  parties intended and agreed that  the total purchase 
price was to be $121,875.05. Harris  v. Adams,  176. 

VENUE 

9 5. Transitory or Local Actions 
An action to recover monetary damages for breach of a contract to 

build a house is transitory; plaintiff's motion to remove defendant's notice 
of claim of lien upon the house does not make the action local. Wise  v. 
Isenhour, 237. 

WEAPONS AND FIREARMS 

Defendant's constitutional rights were not violated in this prosecution 
for unlawful possession of a dangerous weapon in an area in which a de- 
clared state of emergency existed. S. v. Dobbins, 452. 

WILLS 

9 2. Contracts to Devise or Bequeath 
The dispositive word "bequeath" is sufficient to include both person- 

alty and realty. Lesane v. Chandler, 33. 

9 28. General Rules of Construction 
The intention of testator as gathered from the four corners of the 

will is controlling. Kale v. Forrest,  82. 

9 30. Presumptions in Construction of Will 
The presunlption against intestacy favors a construction of the will 

which disposes of all of testator's property through the will. Lesane v. 
Chandler, 33. 

9 33. Rule in Shellefs Case 
The Rule in Shelley's Case is inapplicable when the word "heirs" is 

not used in its technical sense. Jernigan v. Lee, 582. The Rule in Wild's 
Case is inapplicable when the named devisee and his heirs do not take the 
estate directly from the testator. Zbid. 

9 36. Estates Upon Special Limitation 
A devise to a named person and his heirs in fee with provision that if 

the named person shall die without heirs or issue then the land shall pass 
in fee to another named person, held a determinable fee. Jernigan v. Lee, 
582. 
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§ 41. Rule Against Perpetuities 
Gas pipeline easement agreement which gives gas company right to 

lay additional pipelines across grantor's land does not violate the rule 
against perpetuities. Feldman v. Gas Pipe Line Corp., 162. 

43. "Heirs" and "Children" 
Plaintiff seeking construction of a will which devised a contingent 

interest in land to her father and "his heirs, if any, otherwise to the next 
of kin who may be living a t  his death" is  entitled to take a one-half un- 
divided interest in the land; plaintiff is estopped to deny the validity of 
her father's conveyance of his interest in 1939. Jernigan v. Lee, 583. The 
words "issue or heirs by him begotten" and "heirs of her body living a t  
her death" are construed to mean "children." Ibid. The words "next 
of kin" are construed to mean heirs generally. Ibid. 

52. Residuary Clauses 
A residuary clause should be construed so as to prevent an intestacy 

as  to any par t  of testator's estate. Lesane v. Chandler, 33. 

53. Whether Devisee Take in Common or in Severalty 
Where no basis for a division of the land is stated in the will, as  

between tenants in common i t  is presumed that the parties will share 
equally. Jernigan v. Lee, 582. 

A devise to a named person and his children creates a potential ten- 
ancy in common. Ibid. 

§ 55. Whether Gift is Confined to Personalty or to Realty 
The word "estate" in ordinary usage embraces a testator's entire 

property. Lesane v. Chandler, 33. The word "bequeath" includes both 
personalty and realty. Ibid. The words "personal estate" as used in the 
residuary clause of a will are sufficient to pass testators' real estate to his 
second wife. Ibid. 

§ 73. Actions to Construe Wills 
Court's findings and conclusions in a declaratory j u d ~ e n t  action to 

construe a will adequately ascertained the intent of testator and the de- 
claratory judgment is affirmed. Kale v. Forrest, 82. 

WITNESSES 

10. Attendance of Witnesses 
Trial court did not err in denial of defendants' motion for order 

directing county or state to pay expenses for two out-of-state witnesses 
where testimony of the witnesses in previous trials for the same offense 
was admissible and available for use in present trial. S. v. Preston, 71. 
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ABATEMENT AND REVIVAL 

Priority of institution of actions 
Brooks  v. Cain, 274. 

ACCOMPLICE 

Statements to  sheriff - 
not hearsay, S .  v .  McGinnis,  8. 

Testimony of - 
sufficiency for  conviction, S. v 

Morgan,  624; S. v .  Kendrick  
688. 

ADVERSE POSSESSION 

Color of title- 
restaurant's right to  recover 

damages for  wrongful cutting 
of trees on highway right-of- 
way, Saddle Club v. Gibson, 
565. 

AFFIDAVITS 

Support of motion for  summary 
judgment, Pridgen v. Hughes ,  635. 

AGENCY 

Corporation director, Milling Co. v. 
Su t ton ,  181. 

Proof of agency - 
admissions of agent, T ~ a c t o r  

& Implement  Co. v .  Lee ,  524. 

AIDING AND ABETTING 

Armed robbery prosecution, S. v. 
Ell io t t ,  1. 

Felonious larceny, S. v .  Kendrick ,  
688. 

ALIBI 

Instructions in arnied robbery prose- 
cution, S. v .  McGilvery,  15. 

ANIMALS 

Collision between dog and motor- 
cycle, Gray  v. Clark ,  319. 

Hunting deer by artificial light, 
S. v .  Lassiter,  255. 

Ordinance prohibiting keeping dog 
which habitually chases persons 

and vehicles, Gray  v .  Clark ,  319. 
Veterinarian's injury by horse, 

Dixon v. Shel ton ,  392. 

APPEAL AND ERROR 

Error  cured by verdict, Samons  v .  
Meynzandi, 490. 

Parties aggrieved - 
trustees of charitable trust,  

T r u s t  Co. v .  Morgan,  460. 

ARCHITECTURAL SERVICES 

Fee for  designing church sanctuary, 
Fishel and Taylor  v .  Church, 224. 

ARREST 

Breach of peace - 
grounds f o r  arrest  by private 

citizen, S. v. Tr ipp ,  518. 
Without war ran t  - 

footprints a s  basis of probable 
cause, S. v. Harris ,  649. 

4RTIFICIAL MONUMENT 

3ighway right-of-way called for  in 
deed, H i g h w a y  Comm. v .  Gamble,  

618. 

MSAULT AND BATTERY 

Lssault with intent to  commit r a p e  
instructions on lesser included 

offenses, S .  v. Barber ,  210. 
)ischarge of firearm into automo- 

bile, S. v .  Tr ipp ,  518. 
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ASSAULT AND 
BATTERY-Continued 

Propensity of victim for  violence- 
unresponsive answer, S. v. W a r d  

684. 
Self-defense - 

apparent necessity, failure tc 
define in  relation t o  lesser of- 
fenses, S. v. W a r d ,  684; S. v, 
Hectms, 42. 

ASSESSMENTS FOR LOCAL 
IMPROVEMENTS 

Exemption of railroad right-of-way 
property, R. R .  Co. v. Raleigh,  

305. 

ATTACHMENT BOND 

Disniissal of attachment for  failure 
to post increased bond, Palmer  v. 

Development Corp., 668. 

ATTORNEY AND CLIENT 

Attorneys' fees - 
action on promissory note, Bin-  

n i n g ~  v .  Construction Co., 569. 
administration of decedent's es- 

tate, I n  r e  Green, 326. 
item of cost, Piping,  Inc.  v. 

Indemni ty  Co., 561. 
Cooperation with defense counsel i n  

criminal case, S. v .  Dickerson, 387. 
Out-of-state attorney - 

admission t o  practice in  th i s  
State, Development Co. v. 
Phillips, 158. 

Presumption of authority to act on 
behalf of client, I n  r e  Johnson, 

102. 

AUTOMATIC SPRINKLER 
SYSTEM 

Damage to machinery, Insurance CO. 
v .  Foard,  630. 

AUTOMOBILE LIABILITY 
INSURANCE 

Accidental shooting in parked car, 
Raines  v .  Insurance Co., 27. 

AUTOMOBILE LIABILITY 
INSURANCE-Continued 

Attorney's fees, Piping v. Indemni t y  
Co., 561. 

Non-coverage of minor's car  under 
father's oznnibus clause, I m u r a n c e  

Co. v .  Insurance Co., 193. 

AUTOMOBILES 
Accidental shooting of passenger in  

automobile - 
liability policy, Raines  v. Insur-  

ance Co., 27. 
Child, car's striking of, Pergerson 

v. Wil l iams,  512. 
Contributory negligence - 

pedestrian a t  intersection, Pom- 
pey v .  Hyder ,  30; Anderson v. 
iMann, 397. 

Directed verdict in  favor of plain- 
tiff in  accident case, S m i t h  v. 

Burleson, 611. 
Failure to  assist person injured i n  

accident, S. v .  Chavis ,  430. 
Intersection - 

controlled by t raff ic  signals, 
W r e n n  v .  W a t e r s ,  39. 

pedestrian struck at,  Pompey v. 
flyder, 30. 

Larceny of - 
recent possession doctrine, S. v. 

Queen, 728. 
Leaving scene of accident - 

evidence of personal injuries, 
S. v. Chavis ,  430. 

3pinion testimony a s  to  speed, S. v .  
McQueen, 248; Anderson v. M a n n ,  

397. 
Pedestrian's failure to yield r ight  of 

way to vehicle, Anderson v. Mann,  
397. 

Rear end collision - 
plaintiff's contributory negli- 

gence in  following too closely, 
Roberson v. Coach Lines ,  450. 

3talled automobile - 
driver killed while crossing 

road, Anderson v. M a n n ,  397. 
3uspension of license - 

validity of notice procedure, S. 
v .  Teasley,  477. 
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Traff ic  signals a t  intersection, du t j  
of motorist, Wrenn v. Waters, 39 

Uniform Traffic Ticket, S. v. Teas  
lev, 477. 

Windshield wiper damaging wind. 
shield, Stevenson v. Pritchard, 59 

AVIATION 

Airport premises - 
r ight  of f i rm to pick up passen- 

gers, Airport Authority u, 
Stewart,  505. 

Defective airplane engine - 
accrual of action for  damages, 

S. v. Aircraf t  Corp., 557. 

AWOL 

Testimony t h a t  defendant was, S. v. 
Barber, 210. 

BAIL 

Juvenile delinquent's right to  bail 
pending appeal, I n  r e  Martix, 576. 

Misconduct of jailer in  denying de- 
fendant's right to, S. v. Hill, 279. 

Preliminary hearing, delay in  hold- 
ing, S. v.  Hatcher, 352. 

BANKS AND BANKING 

Foreign bank a s  assignee of contract 
t o  be performed in this State, 

Koppers Co. v. Chemical Corp., 
118. 

BASTARDS 

Prosecution for  failure to  support, 
S. v. Fowler, 64. 

BELT 

Comparison with another belt, S. v. 
McGinnis, 8. 

BENCH WARRANT 

Threat  to  issue against witness in 
rape prosecution, S. v. Blalock, 94. 

BILL OF PARTICULARS 

Illegal hunting prosecution, S. v. 
Lassiter, 255. 

BILLS AND NOTES 

Attorney's fees, Binnings v. Con- 
struction Co., 569. 

Worthless check - 
showing of insufficient credit 

with bank, S. v.  Mayo, 49. 

"BLACK LIST" 

Counterclaim for  breach of warranty 
on radios, Gifts, Ine. v. Duncan, 

653. 

BLOOD ALCOHOL CONTENT 

Exclusion of hospital record show- 
ing, Gibson v. Montford, 251. 

BOND 

Dismissal of attachment for  failure 
to  increase bond, Palmer v. De- 

velopment Corp., 668. 

BOUNDARIES 

Action t o  establish t rue  line- 
plea i n  bar, Smith v. Digh, 678. 

Highway right-of-way as  artificial 
monument, Highway Conzm. v. 

Gamble, 618. 

BREACH OF WARRANTY 

Radios refused by customer, Gifts, 
Ino. v. Duncan, 653. 

BRICK PLANT 

gorkmen's compensation - 
death of electrician, Stubblefield 

v. Construction Co., 4. 

3ROKERS AND FACTORS 

lction by out-of-state real estate 
f i rm to recover commission, Raab 

& Co. v. Independence Corp., 
674. 
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BURGLARY AND UNLAWFUL 
BREAKINGS 

Accomplice's testimony sufficient 
for conviction, S. v.  Kendricl;, 688. 

Breaking and entering - 
description of premises, 8. v. 

Cleary, 189. 
insufficiency of instructions, S. 

v. Rogers, 702. 
Entrapment, plea of, S. v. Yos t ,  671. 
Nonfelonious breaking and enter- 

ing - 
excessive maximum penalty on 

consolidation with nonfeloni- 
ous larceny, S. v. Crabb, 333. 

Recent possession doctrine, instruc- 
tions on, S. v. Fraxier, 44. 

Verdict, method of recording, S. v. 
Morgan, 624. 

BUS PASSENGER 

Loss of baggage, Clott v .  Greyhound 
Lines, 604. 

CALENDAR OF 
CRIMINAL CASES 

Removal of case until defendant 
agrees to cooperate with counsel, 

S. v. Dickerson, 387. 

CAPITAL RESERVE FUND 

Taxpayers' action challenging fi- 
nancing of courthouse and jail, 

Davis v. Iredell County, 381. 

CARRIERS 

Airport premises - 
right of car rental firm to pick 

up passengers, Airport Au-  
thority v. Stewart ,  505. 

Loss of bus passenger's baggage, 
Clott v. Greyhound Lines, 604. 

CARTWAYS 

Neighborhood public road, Gragg v. 
B u r w ,  240. 

CARTWAYS - Continued 

Possession pending appeal, Lowe v. 
Rhodes, 111. 

Trial de novo in superior court, 
Lowe v. Rhodes, 111. 

CASH REGISTER 

Action for breach of lease of, Fi- 
na?zcial Corp. v. Lane, 329. 

CHARITABLE TRUST 

Trustees' action to modify terms of 
trust paying for charity patients 

in hospitals, Trust  Co. v .  Mor- 
gan, 460. 

CHILDREN 

(See Infants this Index.) 

CHURCH SANCTUARY 

Action for architectural fees, Fishel 
and Taylor v. Church, 224. 

CITIZEN'S ARREST 

Right of arresting citizen to dis- 
charge firearm into moving auto- 

mobile, S. v. Tripp, 518. 

CLERK OF COURT 

Administrator's and attorney's fees, 
award of, I n  re Green, 326. 

Appeal from clerk's order, I n  re 
Green, 326. 

Partitioning proceeding, jurisdiction 
of clerk, I n  re  Johnson, 102. 

CONFESSIONS 

ldmission of in-custody statements 
without voir dire hearing, S. v. 

Griggs, 402. 
?inding that  defendant understood 

his rights, S. v.  Moore, 699. 

:ONSTITUTIONAL LAW 

3ai1, right to - 
jailer's misconduct in denying, 

S. v. Hill, 279. 



WORD AND PHRASE INDEX 

CONSTITUTIONAL LAW - 
Continued 

juvenile delinquent pending a p  
peal, I n  r e  Martin, 576. 

Counsel, right to - 
f i rs t  offense of drunken driving 

S. v. Hickman, 592. 
jailer's misconduct i n  denying 

S. v. Hill, 279. 
juvenile proceeding, I n  r e  Gar, 

cia, 691. 
waiver of preliminary hearing 

S. v. Grant, 704. 
Cruel and Unusual punishment - 

forgery prosecution, S. v. Moore 
699. 

Due Process - 
service on foreign corporation 

Koppers Co. v. Chemical Corp. 
118. 

Equal protection - 
denial of transcript of prior 

trials, S. v. Preston, 71. 
J u r y  trial,  right to  - 

action transferred from supe- 
rior court to  district court, 
Thermo-Industries v. Con- 
struction Co., 55. 

Process - 
service on foreign corporation, 

Koppers Co. v. Chemical 
Corp., 118. 

Speedy trial - 
harmless delay in holding trial, 

S. v. Hatcher, 352. 
Systematic exclusion of Negroes 

from grand jury in indictment of 
white defendant, S. v. Morgan, 
624. 

Transcript of previous trials, denial 
of, S. v. Preston, 71. 

CONTEMPTOF COURT 

Contempt order fo r  nonpayment of 
alimony, insufficiency of findings, 

Earnhard t  v. Earnhardt ,  213. 
Disruptive conduct - 

failure to cooperate with attor- 
ney, S. v. Dickerson, 387. 

CONTRACTS 

Ambiguous provisions, Koppers Co. 
v. Chemical Corp., 118. 

Architectural services t o  design 
church sanctuary - 

subsequent par01 agreement, 
Fishel and Taylor v. Church, 
224. 

Breach of contract - 
home construction contract, ven- 

ue of, Wise v. Isenhour, 237. 
to  furnish water  t o  demised 

premises, Hollingsworth v. 
Hyat t ,  455. 

Employment contract - 
action to recover bonus pay, 

Moore v. Brokers, Inc., 436. 
Lease commissions, action to recover, 

Raab & Co. v. Independence Corp., 
674. 

3 f fe r  and acceptance, Koppers Co. 
v. Chemical Corp., 118. 

silk screen machine, design of - 
failure to  prove valid contract, 

Enterprises, Inc. v. Stevens, 
228. 

frivolous demurrer fo r  purpose 
of delay, Enterprises, IM. v. 
Stevens, 228. 

Liability of grain f i rm official fo r  
purchase price of corn, Milling 

Co. v. Sutton, 181. 

igency - 
proof of agency of corporate 

official, Milling Co. v. fictton, 
181. 

Jontract of employment - 
action to recover bonus pay, 

Moore v. Brokers, Znc., 436. 
ibe l  and slander - 

statement tha t  employee was 
"short" in  accounts, S tewar t  
v. Check Corp., 172. 

)fficer's liability fo r  goods sold t o  
corporation, Milling Co. v. Sutton, 

181. 
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COUNSEL, RIGHT TO 
First  offense of drunken driving, S. 

v. Hickman, 592. 
Jailer's misconduct in denying de- 

fendant's, S. v. Hill, 279. 
Juvenile proceeding, I n  re  Garcia, 

691. 
Removal of case from calendar - 

requirement that  defendant 
agree to cooperate with coun- 
sel, S. v. Dickerson, 387. 

Waiver of preliminary hearing, S. 
v .  Grant,  704. 

COURTHOUSE 
Taxpayers' action challenging fi- 

nancing of, Davis v .  Iredell Coun- 
ty, 381. 

COURT REPORTER 
Availability of transcripts of prior 

trials, S. v. Preston, 71. 

CRIMINAL LAW 
Aiders and abettors, S. v .  Elliott ,  

1 ;  S. v. Kendrick, 688. 
Best evidence rule, S. w. Anderson, 

146. 
Breathalyzer test, S. v .  Hill, 279. 
Colloquy between court and counsel, 

S. v. Wood, 706. 
Confessions- 

admission without voir dire 
hearing, S. v. Griggs, 420. 

finding that  defendant under- 
stood his rights, S. v. Moore, 
699. 

Consolidation of forgery cases, S. v. 
W y a t t ,  420. 

Contempt of court - 
disruptive conduct, S. v. Dicker- 

son, 387. 
Double jeopardy - 

effect of nolle prosequi, S. v.  
Anderson, 146. 

felonious breaking prosecutions, 
S. v. Johnson, 253. 

fifth trial after four mistrials, 
S. v. Preston, 71. 

Error cured by verdict, S. v. Hearns, 
42. 

CRIMINAL LAW - Continued 

Evidence - 
admissibility when obtained in 

violation of constitutional 
rights, S. v. Hill, 279. 

Expression of opinion by judge, S. 
v .  Wood, 706; S. v. Blalock, 94. 

Failure of defendant to testify - 
argument by defense counsel, 

S. v .  Art is ,  46. 
Fingerprints - 

admissibility of photograph of, 
S. v. Preston, 71. 

Footprints leading to stolen televi- 
sion sets, S. v. Harris, 649. 

Foot tracks, evidence of, S. w. Smi th ,  
553. 

Former jeopardy - 
effect of nolle prosequi, S. V. 

Anderson, 146. 
felonious breaking prosecutions, 

S. w. Johnson, 253. 

Guilty plea, voluntariness of, S. V. 
Walker ,  271. 

Identification of defendant - 
illegal pretrial identification of 

one defendant, S. v. Preston, 
71. 

nonretroactivity of Wade and 
Gilbert decisions for lineup, 
S. v .  Preston, 71. 

sufficiency of findings, S. v. 
Wingard,  719. 

Increased punishment - 
appeal from district court to 

superior court, S. v. Andrews,  
67. 

[nculpatory in-custody statement - 
admission without voir dire 

hearing, S. v. Griggs, 402. 
[nstructions - 

unequal stress on State's con- 
tentions, S. v. Billinger, 573. 

use of words "assault" and 
"rape" in, S. v. Blalock, 94. 

Intent - 
factors for jury consideration, 

S. v. Kendrick, 688. 
Judgments - 

typographical error, S. v. Cobb, 
51. 
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CRIMINAL LAW - Continued 

Nolle prosequi - 
effect on plea of former jeop. 

ardy, S. v. Anderson, 146. 
Preliminary hearing - 

delay i n  holding, S. v. Hatcher 
352. 

waiver without counsel, S. v 
Grant,  704. 

Prior  convictions of prosecuting wit- 
ness, S. v. Artis,  46. 

Probation violation - 
t ransfer  to  county of original 

sentencing, S. v. Triplett, 443. 
waiver of rights a t  revocation 

hearing, S. v. Acuff, 715. 
Psychiatric evaluation of defendant, 

S. v. Hatcher, 352. 
Punishnient - 

consolidated judgment fo r  fel- 
ony and misdemeanor, S. v. 
Cleary, 189; S. v. Smith, 553. 

excessive maximum penalty for  
consolidated cases, correction 
by Court of Appeals, S. v. 
Crabb, 333. 

increase upon appeal from dis- 
trict court to  superior court, 
S. v. Andrews, 67. 

Record proper, S. v. Crabb, 333. 
Solicitor's unanswered questions - 

prejudice to  defendant, S. v. 
Ward, 684. 

CURFEW ORDINANCE 
Mayor's declaration of state of emer- 

gency, S. v. Dobbins, 452. 

CUSTODY OF CHILDREN 
Modification of order - 

cause not transferred from su- 
perior court to district court, 
I n  r e  Custody of Hopper, 730. 

failure to  hear evidence and 
find facts, I n  r e  Williams, 24. 

DAMAGES 
Aggravation of injuries - 

instructions in  personal injury 
action, Purgason v. Dillon, 
529. 

DAMAGES - Continued 

Conditional g ran t  of new tr ia l  on 
issue of, Horton v. Insurance Co., 

140. 
E r r o r  in instructions - 

failure of jury to  reach tha t  is- 
sue, Hoffman v. Brown, 36. 

Hospital and medical expenses, evi- 
dence of, Taylor v. Wright, 267. 

Loss of earnings, Jernigan v. R. R. 
Co., 186; Brixey v. Cameron, 339. 

Medical testimony in personal in- 
jury action, Purgason v. Dillon, 

529. 
Punitive damages - 

setting aside award in false im- 
prisonment action, Samons v. 

Meymandi, 490. 
Veterinarian's action for  damages 

for  injuries from kick of horse, 
Dimon v. Shelton, 392. 

DANGEROUS WEAPON 

Possession of during state of emer- 
gency, S. v. Dobbins, 452. 

DEEDS 

Forgery - 
statute  of limitations, Cooper 

v. Floyd, 645. 
Highway right-of-way a s  artificial 

monument, Highway C0m.m. v. 
Gamble, 618. 

Registration af ter  death of one 
grantor  - 

presumption of delivery, Perry 
v. Suggs, 128. 

DEER 

Hunting by artificial light, suffi- 
ciency of warrant,  S. v. Lassiter, 

255. 

IEFAULT JUDGMENT 

Setting aside under Rules of Civil 
Procedure, Rawleigh, Moses & Co. 

v. Furni ture,  Inc., 640. 
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DEMURRER 

For  purpose of delay, Enterprises,  
Inc. v. S tevens ,  228. 

DIABETIC CONDITION 

Evidence tha t  prior diabetic condi- 
tion was aggravated by automobile 

accident, Purgason v. Dillon, 
529. 

DISTRICT COURT 

Denial of jury t r ia l-  
action transferred from superior 

court, Thermo-Industries v .  
Construction Co., 5 5 .  

Increased punishment upon appeal 
from district court, S .  v. Andrews ,  

67. 
Transfer  of action from superior 

court, Hodge v .  Hodge, 601; I n  re  
Custody  o f  Hopper ,  730. 

DIVORCE AND ALIMONY 

Action for  alimony without di- 
vorce - 

joinder with child custody ac- 
tion, Li t t le  v. Li t t le ,  362. 

Aliniony pendente lite - 
motel bill, Li t t l e  v. Li t t le ,  361. 
possession of home, Li t t le  v. 

Li t t le ,  361. 
remand for  new evidence, Tay-  

lor v. Taylor ,  260. 
Contempt order - 

insufficiency of evidence, Earn- 
hard t  v. Earnhard t ,  213. 

Counsel pendente lite, Li t t le  v. Li t -  
t le,  361. 

Evidence - 
adultery by spouse, Phillips v. 

Phill ips,  438. 
indignities t o  the person, T u r -  

n e r  v. Turner ,  336. 
Modification of child support order, 

T a t e  v. Ta te ,  681;  I n  r e  Wi l l iams,  
24. 

Motel bill of wife - 
requirement t h a t  husband pay, 

Li t t le  v .  L i t t le ,  361. 

DIVORCE AND ALIMONY - 
Continued 

Support of minor children- 
change of amount provided i n  

separation agreement, Rabon 
v. Ledbet ter ,  376. 

relieving father  from support 
payments while children visit 
him, Rabon  v. Ledbetter,  376. 

DIX HOSPITAL 

Action for  improper commitment, 
Samons  v .  Meymandi ,  490. 

DOG 

Ordinance prohibiting keeping dog 
which habitually chases persons 

and vehicles, Gray  v. Clark ,  319. 

DOUBLE JEOPARDY 

Effect of nolle prosequi in  assault 
prosecution, S .  v. Anderson, 146. 

Felonious breaking prosecution, S .  v. 
Johnson, 253. 

Fif th  t r ia l  a f te r  four  mistrials, S. 
v. Preston,  71. 

DRIVING WHILE LICENSE 
REVOKED 

Activation of suspended sentence for  
subsequent offenses, S .  v .  Jones, 

726. 

DRY CLEANING BUSINESS 

Lease with option t o  purchase, Har-  
r is  v .  A d a m s ,  176. 

EASEMENT 

Creation of easement by "Rightaway 
Deed," Oliver v. Ernu l ,  221. 

Gas pipeline easement - 
measure of condemnation dam- 

ages, Public Service CO. V .  

Kiser ,  202. 
sufficiency of description, Feld- 

m a n  v. Gas Pipe  Line Corp., 
162. 
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EASEMENT - Continued 

withdrawal of condemnation de 
posit by landowner, Public 
Service Co. v. Lovin, 709. 

EJECTMENT TO TRY TITLE 

Burden of proof, King v. Lee, 369 
Payment of taxes a s  evidence oJ 

possession, King v. Lee, 369. 
Sufficiency of evidence, Phillips v 

Wise, 721. 

ELECTRIC HEAT 

Deed of t rust  to secure payment for 
installation of, Carpenter v. Smith, 

206. 

ELECTRIC KNIVES 

Action f o r  purchase price - 
counterclaim for  breach of war- 

ranty of radios, Gifts, Inc. v. 
Duncan, 653. 

ELECTRICIAN 

Workmen's compensation - 
death in  brick plant, Stubble- 

field v. Construction Co., 4. 

EMINENT DOMAIN 

Deposit in condemnation proceed- 
ing - 

withdrawal by landowner with- 
out prejudice, Public Service 
Co. v. Lovin, 709. 

Gas line easement - 
measure of damages, Public 

Service Co. v. Kiser, 202. 

EMPLOYMENT CONTRACT 

Employee's action to recover bonus 
or incentive pay, Moore v. Brok- 

ers, 436. 

ENGINEER 

Value of engineering services, evi- 
dence of, Elsevier v. Machine 

Shop, 539. 

ENTRAPMENT 

Plea of in  burglary prosecution, S. 
v. Yost, 671. 

ESCAPE 

Competency of commitment to show 
lawfulness of custody, S. v. Led- 

ford, 245. 
Right to  subpoena witnesses - 

solicitor's stipulation a s  to  what 
testimony would be, S. v. 
Jones, 726. 

Sufficiency of evidence, S. v. Cobb, 
51. 

ESTOPPEL 

By deed in action to construe will, 
Jernigan v. Lee, 582. 

EVIDENCE 

Aerial photographs, Gragg v. Burns, 
240. 

Agency, proof of, Tractor & Imple- 
ment Co. v. Lee, 524. 

Best evidence rule, S. v. Anderson, 
146; Tractor & Implement Co. v. 

Lee, 524. 
Clheck writing machine used in forg- 

ery, S. v. Moffi t t ,  694. 
Expert witness, qualification of, 

Insurance Co. v. Foard, 630; Brix- 
ey v. Cameron, 339. 

Fingerprint - 
admissibility of photograph and 

negative of, S. v. Preston, 71. 
h e s s  by witness, Jernigan v. R. R. 

Co., 186. 
3ospital and medical expenses, Tay- 

lor v. Wright, 267. 
ludicial notice - 

dates, Robbins v. Bowman, 416. 
supplementary papers in  real 

estate transaction, S. v. 
Brown, 498. 

@ailing of letter - 
presumption of receipt, S. v. 

Teasley, 477. 
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EVIDENCE - Continued 

Medical testimony - 
in conflict, duty of Industria 

Commission, 57. 
in personal injury action, P u r ,  

gasov. v. Dillon, 529. 
refusal to rule doctor a s  expert 

in psychiatry, B r i x e y  v .  Cam.  
eron, 339. 

Opinion evidence - 
speed of autonlobile, S. v .  Mc- 

Queen, 248; Anderson v. 
M a n n ,  397. 

value of services rendered by en- 
gineer, Elsevier v. Machine 
Shop ,  539. 

Police photograph of defendant, S. 
v .  Hatcher ,  352. 

Privileged comnlunications - 
testimony of spouse's adultery, 

Phill ips v. Phillips, 438. 
Proof of prior facts, M a y  v. Mitchell, 

298. 

EXECUTION 

Judgment against administratrix, 
B r o w n  v. Green, 12. 

EXECUTORS AND 
ADMINISTRATORS 

Administrator's commissions, award 
of, 1% r e  Green, 326. 

Attorney's fees, I n  r e  Green, 326. 
Judgment against administratrix - 

failure to fix assets, B r o w n  v. 
Green, 12. 

EXPERT MEDICAL EVIDENCE 

Duty of Industrial Commission 
where medical opinions conflict, 

Rooks  v .  Cement  Co., 57. 
Personal injury action, Purgason v. 

Dillon, 529. 
Refusal to  rule doctor a s  expert i n  

psychiatry, Br ixey  v .  Cameron, 
339. 

EXPRESSION OF OPINION 
BY COURT 

Rape prosecution - 
threat  to issue bench warrant ,  

S .  v .  Blalock, 94. 

FALSE IMPRISONMENT 

Action for  improper commitment to  
mental hospital, Samons  v. Mey-  

mar~d i ,  490. 

FARM 

Injury to  17-year-old operator of 
tractor which overturned, M a y  

v .  Mitchell, 298. 

FEDERAL EMPLOYERS' 
LIABILITY ACT 

Injury to railroad employee, K e i t h  
v. R. R. Co., 198. 

FINANCE COMPANY 

Armed robbery - 
variance between indictment and 

proof, S. v. McGilvery,  15. 

FINGERPRINTS 

Admissibility of photograph and  
negative of, S. v .  Preston,  71. 

FIRE INSURANCE 

Conditional g ran t  of new tr ia l  on is- 
sue of damages, Hor ton  v .  I m u r -  

ance Co., 140. 
Waiver of policy time limitations by 

adjuster, Hor ton  v. Insurance Co., 
140. 

FIRES 

Yegligence in  s tar t ing - 
action to recover damages 

caused by sprinkler system, 
Insurance Co. v .  Foard,  630. 

FLYING OBJECT 

njury  to  invitee in store, Redding v. 
Woolworth  Co., 406. 
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FOOTPRINTS 

Leading to defendant's residence, S. 
v. Smith, 563. 

Leading to stolen television sets, S. 
v. Harris, 649. 

FORGERY 

Check writing machine used in forg- 
ery, admissibility, S. v. Moffitt, 

694. 
Consolidation of prosecutions, S. v. 

Wyatt, 420. 
Deed signature - 

statute of limitations, Cooper V. 
Floyd, 645. 

Indictment - 
averment of forged words, S. v. 

Moffitt, 694. 
Instrument capable of effecting a 

fraud - 
deed of trust subordination 

agreement, S. v. Brown., 498. 
Punishment within statutory limit, 

S. v. Moore, 699. 

FORMER JEOPARDY 
Effect of nolle prosequi in assault 

prosecution, S. v. Anderson, 146. 
Felonious breaking prosecutions, S. 

v. Johnson, 253. 
Fifth trial after four mistrials, S. 

v. Preston, 71. 

FORNICATION AND ADULTERY 
Sufficiency of evidence, S. v. Robin- 

son, 433. 

FRAUD 
Forgery of deed - 

statute of limitations, Cooper v. 
Floyd, 645. 

Setting aside stock transfer between 
spouses, Link v. Link, 135. 

GAS 
Condemnation of gas line ease- 

ment - 
measure of damages, Public 

Service Co. v. Kiser, 202. 

GAS - Continued 

withdrawal of deposit by land 
owner, Public Service Co. v. 
Lovin, 709. 

Easement agreement - 
rule against perpetuities, Feld- 

man v. Gas Pipe Line Corp., 
162. 

sufficiency of description, Feld- 
man v. Gas Pipe Line Corp., 
162. 

GRAND JURY 

Defendant out of State when indict- 
ment returned, S. v. Morgan, 624. 

Exclusion of Negroes in indictment 
of white defendant, S. v. Morgan, 

624. 

GREYHOUND LINES 

Loss of bus passenger's baggage, 
Clott v. Greyhound Lines, G04. 

HABEAS CORPUS 

Child custody proceeding, I n  re Rose, 
413. 

HEARSAY EVIDENCE 

Accomplice's statement to sheriff, 
S. v. McGinnis, 8. 

HEROIN 

Variance in indictment charging sale 
of, S. v. Knight, 62. 

HIGHWAY COMMISSION 

Escape of prisoner from custody of, 
S. v. Ledford, 245. 

HIGHWAY PATROLMAN 

Armed robbery of, S. v. Elliott, 1;  
S. v. Reaves, 315. 
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HIGHWAYS AND CARTWAYS 

Action against contractor construct. 
ing railroad overpass, Hoover v 

Hoover, 310. 
Neighborhood public road, action t c  

establish, Grabb v. Burns, 240. 

HIT AND RUN DRIVING 

Failure to assist person injured in 
accident, S. v. Chavis, 430. 

HOMICIDE 

Instructions - 
correlation between plea of 

self-defense and defendant's 
violent reputation, S. v. Cov- 
ington, 595. 

Second degree murder prosecution - 
prejudice to defendant in sub- 

mission of manslaughter, S. 
v. Swann, 18. 

HORSE 

Veterinarian's action for injuries 
received from kick of horse, Dixon 

v. Shelton, 392. 

HOSPITAL RECORD 

Exclusion from evidence, Gibson v. 
Montford, 251. 

HUNG JURY 

Double jeopardy - 
fifth trial after four mistrials, 

S. v. Preston. 71. 

HUNTING 

Hunting deer by artificial light, suf- 
ficiency of warrant, S. v. Lassiter, 

255. 

HUSBAND AND WIFE 

Nonsupport prosecution - 
revocation of suspended sen- 

tence, S. v. Jones, 711. 
Transfer of stock, action to set aside, 

Link v. Link, 135. 

ILLEGITIMATE CHILD 

Prosecution for failure to support, 
S. v. Fowler, 64. 

INCOME TAXES 

Loss carry-over of merged corpo- 
rations, Poultry Industries v. Clay- 

ton, 345. 

INDICTMENT AND WARRANT 

Alteration of complainant's name, 
S. v. Bethea, 544. 

Bill of particulars, S. v. Lassiter, 
255. 

Breaking and entering - 
sufficiency of description of 

premises, S. v. Cleary, 1.89. 
Motion to quash - 

defendant out of State when in- 
dictment returned, S. v. 
Morgan, 624. 

Naming of defendant, S. v. Jacobs, 
597. 

Return of second indictment, validity 
of, S. v. Moffitt, 694. 

Uniform Traffic Ticket - 
sufficient to charge speeding 

while license revoked, S. v. 
Teasley, 477. 

Variance in narcotics indictment, S. 
v. Knight, 62. 

INDIGENT DEFENDANT 

Denial of transcript of previous 
trials, S. v. Preston, 71. 

Expenses for transportation of out- 
of-state witnesses, S. v. Preston, 

71. 

[NFANTS 

~utomobile injury to child on street, 
Pergerson v. Williams, 512. 

3ai1, juvenile delinquent's right to, 
I n  r e  Martin, 576. 

3abeas corpus - 
awarding of child custody, I n  

re  Rose, 413. 
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INFANTS - Continued 

Illegitimate child - 
prosecution for  failure t o  sup- 

port, S. v .  Fowler ,  64. 
Injury t o  five-year-old child from 

fall  through plate glass entrance 
to  store, Cagle v. Robert Hall  
Clothes, 243. 

Joinder of child custody action with 
action for  alimony without di- 

vorce, Li t t le  v .  L i t t le ,  361. 
Juvenile commitment proceeding - 

right to  counsel, I n  r e  Garcia, 
691. 

undisciplined child, I n  r e  Mar- 
tin, 576; I n  r e  Eldridge,  723. 

Modification of custody order by 
District Court - 

cause not transferred from su- 
perior court, I n  r e  Custody  o f  
Hopper ,  730. 

failure t o  hear  evidence and 
find facts, I n  r e  Wi l l iams,  24. 

Non-coverage of minor's ca r  under 
father's omnibus clause, Insurance 

Co. v. Insurance  Co., 193. 
Nonsupport prosecution - 

revocation of suspended sen- 
tence, S. v. Jones,  711. 

Support of minor child - 
change of amount provided in 

separation agreement, Rabon  
v. Ledbet ter ,  376. 

relieving fa ther  from support 
payments while children visit 
him, Rabon  v .  Ledbetter,  376. 

Unlawful absence from school, I n  
r e  Eldridge,  723. 

Visitation order - 
motion for  bond to assure com- 

pliance with, Rabon  v. Led- 
better,  376. 

INSANE PERSONS 

Appointment of next friend - 
necessity fo r  notice t o  plaintiff 

and hearing on competency, 
Ives  v. House,  441. 

False imprisonment i n  mental hos- 
pital, Samons v. Meymandi ,  490. 

INSURANCE 

Accident and life policy - 
age exclusion clause controls 

over incontestability clause, 
W a l l  v. Insurance Co., 231. 

Automobile liability policy - 
accidental shooting in parked 

car, Raines  v. Insurance Co., 
27 

attorney's fees, Piping v .  Indern- 
n i t y  Co., 561. 

non-coverage of minor's car un- 
der father 's omnibus clause, 
Insurance Co. v. Insurance 
Co., 193. 

Fire  insurance - 
waiver of policy time limita- 

tions, Hor ton  v. Insurnnce 
Co., 140. 

Incontestability clause - 
age exclusion clause controls 

over, W a l l  v .  Insurance Co., 
231. 

Theft policy for  jewelry store- 
instructions on exclusions, Chad- 

wick v. Insurance Co., 446. 
Unexplained loss o r  mysterious dis- 

appearance - 
exclusion from theft  policy, 

Cltadwick v. Insurance Co., 
446. 

INTENT 

Factors  fo r  jury consideration in 
criminal cases, S. v .  Kendrick,  

688. 
Time of formation in robbery prose- 

cution, S. v. Reaves ,  315. 

INTOXICATING BEVERAGES 

Drunken driving - 
right to counsel, S. v .  Hickman,  

592. 
under the influence, erroneous 

instruction on, S. v. Edwards ,  
602. 

[NVITEE 

h j u r y  to  business invitees - 
fall  by five-year-old child 
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INVITEE - Continued 

through plate glass entrance 
of clothing store, Cagle v .  
Rober t  Hall  Clothes,  243. 

fall  by supermarket customer on 
oily substance on floor, Hull 
v. Winn-Dixie  GreenviEle, 234. 

plaintiff hi t  by flying object in 
store, Redding v .  Woolworth  
Co., 406. 

JAILER 

Misconduct in refusal to  release de- 
fendant af ter  proper bail, S. w. 

Hi l l ,  279. 

JEWELRY STORE 
Exclusions from theft  policy, Chad- 

wick  v. Insurance Co., 446. 

JUDGMENTS 
Consent judgment, I n  r e  Johnson, 

102. 
Default judgment - 

frivolous demurrer fo r  purpose 
of delay, Enterpr ises ,  Inc.  o. 
Stevens ,  228. 

procedures under Rule 60, Raw- 
leigh, Moses & Co. v. Furni-  
ture ,  Inc., 640. 

Judgment lien, W i s e  v. Isenhour,  
237. 

Plea tha t  action is  barred by prior 
action, Tractor & Imp lemen t  Co. 

v. Lee,  524. 

JUDICIAL NOTICE 
September 1, 1969 was the f i r s t  

Monday in September, Robbins v. 
Bowman ,  416. 

Supplementary paper in  real estate 
transaction, S. v. Brown ,  495. 

JURY 
Attachment bond - 

right to jury trial,  Palmer  v. 
Development Corp., 668. 

Change of venue - 
publicity of codefendant's trial, 

S. v .  Morgan, 624. 

JURY - Continued 

Mistrial for  hung jury - 
double jeopardy, S .  t i .  Preston, 

71. 
Special venire, motion for  - 

publicity of codefendant's trial, 
S. v. Morgan, 624. 

Trial by jury - 
civil action in district court, 

Thernzo-Industries v .  Con- 
sty-uction Co., 55; Tractor  & 
Implement  Co. v. Lee,  524. 

compulsory reference, Develop- 
m e n t  Co. v .  Phillips, 155. 

denial in  action transferred 
from superior court to district 
court, Thermo-Industries w. 
Construction Co., 55. 

Verdict, method of recording, S .  v. 
Morgan,  624. 

JUVENILE COMMITMENT 
PROCEEDING 

2ight to  counsel, I n  r e  Gamia ,  691. 
Jndisciplined child, I n  r e  Mart in ,  

576; I n  r e  Eldridge,  723. 

LABOR DAY 

Extension of time to file complaint 
to one day after,  Robbins v .  Bow- 

m a n ,  416. 

LANDLORD AND TENANT 

3reach of contract - 
furnishing water  to  demised 

premises, Hollingsworth v. 
H y a t t ,  455. 

mprovenients by lessees, F i x t u r e  
Co. v. Flowers  and Monroe, 262. 

 ease commissions - 
action by out-of-state rea,l es- 

t a te  f i rm to recover, R a n b  & 
Co. v. Independence Corp., 
674. 

Rase of business equipment - 
action for  breach of, Financial 

Corp. v. Lane,  329. 
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LARCENY 

Breaking and entering with intent 
to commit - 

instructions, S. v. Rogers, 702. 
Evaluation of stolen property - 

instructions, S. v. Havwood, 713. 
Evidence - 

admissibility of stolen power 
saw, S. v. Smith, 553. 

From the person - 
sufficiency of indictment to sup- 

port conviction, S. v. Benfield, 
657. 

Indictment - 
description of property stolen, 

S. v. Mobley, 717. 
felonious larceny by breaking 

and entering, S. v. Cleary, 
189. 

Misdemeanor larceny - 
consolidated judgment with fel- 

ony, S. v. Cleary, 189. 
excessive maximum penalty on 

consolidation with nonfeloni- 
ous breaking and entering, S. 
v. Crabb, 333. 

Recent possession doctrine - 
identification of defendant, S. 

v. Queen, 728. 
instructions on, S. v. Fraxier, 

44. 
Verdict, method of recording, S. v. 

Morgan, 624. 

LEAVING SCENE OF ACCIDENT 

Failure to assist person injured in 
accident, S. v. Chavis, 430. 

LLBEL AND SLANDER 

Action for slander - 
statement that  employee was 

"short" in accounts, Stewart 
v. Check Corp., 172. 

Defense - 
qualified privilege, Stewart v. 

Check Corp., 172. 

LICENSEE 

Fall on throw rug in defendant's 
home - 

summary judgment, Pridgen v. 
Hughes, 635. 

LIMITATION OF ACTIONS 

Accrual of action - 
defective airplane engine, S. v. 

Aircraft Corp., 557. 
forgery of deed, Cooper v. Floyd, 

645. 

LINEUP 

In-court identification of defend- 
ants - 

illegal pretrial lineup identifi- 
cation of one defendant, S. v. 
Preston, 71. 

Nonretroactivity of Wade and Gil- 
bert decisions, S. v. Preston, 71. 

LOCAL IMPROVEMENTS 
Assessments for - 

exemption of railroad right-of- 
way property, R. R. Co. v. 
Raleigh, 305. 

MAIL 
Presumption that mail will be re- 

ceived, S. v. Teasleu, 477. 

MANSLAUGHTER 
Opinion testimony of autonlobile 

speed, S. v. McQueen, 248. 
Submission to jury in second degree 

murder prosecution - 
prejudice to defendant, S. v. 

Swann, 18. 

MARIJUANA 
Variance in indictment charging sale 

of, S. v. Knight, 62. 

MASTER AND SERVANT 
Employment contract - 

action to recover bonus or in- 
centive pay, Moore v. Brokers, 
Inc., 436. 
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MASTER AND SERVANT - 
Continued 

Federal Employers' Liability Act - 
injury to railway emplcyee, 

Kei th  v .  R. R. Co., 198. 

MISTRIAL 

Hung jury - 
denial of transcript of previous 

trials, S .  v. Preston, 71. 
docble jeopardy, S .  v .  Preston, 

71. 

MORTGAGES AND DEEDS 
OF TRUST 

Assignment of rents and income to 
mortgagee, Hodges v .  Wellons, 

152. 
Contribution for payments by co- 

tenant - 
interest on, W a t s o n  v. Carr, 217. 

Electric heat - 
deed of trust to secure payment 

for installation of, Carpenter 
v. Smi th ,  206. 

Setting aside foreclosure sale - 
failure of mortgagee to collect 

and apply rents to debt, 
Hodges v .  Wellons, 152. 

failure to  notify debtor, heirs 
or personal representative, 
Hodges v. Wellons, 152. 

inadequacy of price, Hodges v. 
Wellons, 152. 

MOTEL BILL 
Requirement that  husband pay 

wife's motel bill in action for ali- 
mony pendente lite, Little v .  
Litt le,  361. 

MOTION TO SET ASIDE VERDICT 
Appellate review, H o f f m a n  v .  Brown, 

36; Stevenson v. Pritchard, 59; 
Brixey v. Cameron, 339; Ander- 
son v .  Mann, 397. 

MOTORCYCLE 
Collision with dog, Gray v. Clark, 

319. 

MUNICIPAL CORPORATIONS 

Curfew ordinance - 
state of emergency, S .  v. Dob- 

bins, 452. 
Local improvements assessment - 

exemption of railroad property, 
R. R. Co. v. Ci ty  o f  Raleigh, 
305. 

Ordinance making i t  unlawful to 
keep dog which habitually chases 

persons and vehicles, Grtry v. 
Clark, 319. 

Privilege license taxes - 
service station vending ma- 

chines, Part in  v. Raleigh, 269. 
State of emergency - 

declaration by mayor, validity 
of, S. v. Dobbins, 452. 

NARCOTICS 

Variance in indictment, S. v. Kz igh t ,  
62. 

NECESSARY EXPENSE 

Taxpayers' action challenging fi- 
nancing of courthouse and jail, 

Davis v .  Zredell County, 381. 

NEGLIGENCE 
Contributory negligence - 

following bus too closely, Rober- 
son v. Coach Lines, 450. 

minor plaintiff on towing trac- 
tor, M a y  v .  Mitchell, 298. 

pedestrian a t  intersection, Pom- 
pey v .  Hyder, 30; Anderson 
v .  Mann,  397. 

Directed verdict, consideration of 
evidence, M a y  v. Mitchell, 298; 

S m i t h  v. Burleson, 611; Pornpey 
v. Hyder,  30. 

Malpractice, S m i t h  v. Foust,  264. 
Tractor - 

injury to 17-year-old operator, 
M a y  v .  Mitchell, 298. 

NEGROES 
Systematic exclusion from grand 

jury in indictment of white de- 
fendant, S .  v. Morgan, 624. 
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NEIGHBORHOOD PUBLIC ROAD 

Action t o  establish, Gragg v. Eurns, 
240. 

NEXT FRIEND 

Appointment fo r  insane person - 
necessity fo r  notice to  plaintiff 

and hearing on competency, 
Zves v. House, 441. 

NOLLE PROSEQUI 

Effect on plea of former jeopardy, 
S. v. Anderson, 146. 

OMNIBUS CLAUSE 

Automobile liability policy - 
non-coverage of minor's car  un- 

der father 's omnibus clause, 
Insurance Co. v. Znsurance 
Co., 193. 

PARENT AND CHILD 

Nonsupport prosecution - 
revocation o~f suspended sen- 

tence, S. v. Jones, 711. 

PARTITION 

Appointment of timber cornmission- 
ers  - 

sufficiency of clerk's order, I n  
r e  Johnson, 102. 

Conversion into action to quiet title, 
King v. Lee, 369. 

PATROLMAN 

Armed robbery of, S. v. Elliott, 1 ;  S. 
v. Reaves, 315. 

PAYMENT 

Place of payment of debt, Kop- 
pers Co. v. Chemical Corp., 118. 

"PERSONAL ESTATE" 

Conveyance of real property in  a 
will, Lesane v. Chandler, 33. 

PHOTOGRAPHS 

Aerial photographs, admissibility, 
Gragg v. Burns, 240. 

Fingerprint photograph, admissi- 
bility, S. v. Preston, 71. 

Police photograph of defendant, ad- 
missibility, S. v. Hatcher, 352. 

PHYSICIANS AND SURGEONS 
False imprisonment - 

action for  commitment to men- 
ta l  hospital, Samons v. Mey- 
mandi, 490. 

Malpractice action, inapplicability 
of res ipsa loquitur, Smith v. 

Foust, 264. 
Physician-patient privilege - 

hospital record, Gibson v. Mont- 
ford, 251. 

PLEADINGS 
Demurrer fo r  misjoinder of parties 

and causes, Fixture Co. v. Flowers 
and Monroe, 262. 

Extension of time t o  file com- 
plaint - 

the day af ter  Labor Day, Rob- 
bins v. Bowman, 416. 

PRELIMINARY HEARING 
Delay in holding, S. v. Hatcher, 352. 

PRINCIPAL AND AGENT 
Official of corporation, Milling Co. 

v. Sutton, 181. 
Proof of agency - 

admissions by agent, Tractor & 
Implement Co. v. Lee, 524. 

PRIVILEGED COMMUNICATIONS 
Hospital record, Gibson v. Montford, 
251. 

PROBATION 
Revocation for  subsequent offenses, 

S. v. Owens, 727. 
Waiver of rights a t  revocation of 

probation hearing, S. v. Acuff, 
715. 
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PROCESS 

Service on foreign corporation - 
contract to be performed in thi, 

State, Koppers Co. v. Ckemi 
cal Corp., 118. 

Service on resident defendants whc 
are outside the State, Robbins v 

Bowman, 416. 

PROSTITUTION 

Sufficiency of warrant  and evidence 
S. v .  Bethea, 544. 

Threat to issue a bench warrant f o ~  
aiding and abetting, S. v.  Blalock 

94. 

PSYCHIATRY 

Refusal of court to rule witness an 
expert in, Brixey v .  Cameron, 339. 

PUBLICITY OF 
CODEFENDANT'S TRIAL 

Motion for change of venue and spe- 
cial venire, S .  v .  Morgan, 624. 

QUIETING TITLE 

Judgment in favor of parties having 
burden of proof, Lane v .  b'aust, 

427. 

RAILROADS 

Construction of overpass - 
injury to automobile passenger, 

Hoover v. Hoover, 310. 
Crossing accident - 

setting aside award of $100,000, 
Jernigan v .  R. R. Co., 186. 

Federal Employers' Liability Act - 
injury to railroad employee, 

damages, Keith v .  R. R. Co., 
198. 

Right-of-way property - 
exemption from local improve- 

ment assessments, R. R. Co. 
v .  Raleigh, 305. 

RALEIGH-DURHAM AIRPORT 
AUTHORITY 

Right of car rental firm to pick up 
passengers, Airport Authority v. 

Stewart,  505. 

RAPE 

Assault with intent to commit- 
instructions on lesser included 

offenses, S .  v .  Barber, 210. 
Instructions using word "rape," S .  

v. Blalock, 94. 
Threat to issue bench warrant 

against defense witness in rape 
case, S. v. Blalock, 94. 

REAL ESTATE 

Judgment lien, effect on, Wise  v. 
Isenhour, 237. 

REAL ESTATE FIRM 

action by out-of-state firm to recov- 
e r  commissions, Raab & Co. v. In- 

dependence Corp., 674. 

RECORD ON APPEAL 

Failure to docket in apt time, S. v.  
Morgan, 624. 

REFERENCE 

Zight to  jury trial, Development Co. 
v. Phillips, 158. 

RENT-A-CAR FIRM 

Eight to pick up passengers a t  air- 
port terminal, Airport Authority 

v .  Stewart,  505. 

tES IPSA LOQUITUR 

Fall by supermarket customer on 
oily substance on floor, Hull v. 

Winn-Dixie Greenville, 234. 
dalpractice action, S m i t h  v .  Foust, 

264. 



814 WORD AND PHRASE INDEX [9 

RES JUDICATA 

Demurrer sustained prior to new 
Rules of Civil Procedure, Hoover 

v. Hoover, 310. 
Plea that present action on note 

was barred by prior action, l'rac- 
tor & Implenzent Co. v. Lee, 524. 

"RIGWTAWAY DEED" 
Creation of easement by, Oliver v. 

E m u l ,  221. 

ROBBERY 

Armed robbery - 
double jeopardy, fifth trial after 

four mistrials, S. v. Preston, 
71. 

formation of intent, time of, S. 
v. Reams,  315. 

of highway patrolman, S. c. El- 
liott, l .  

Finance company - 
ovmership of property taken, S. 

v. McGilvery, 15. 
Inculpatory in-custody statements - 

admission without voir dire 
hearing, S .  v. Griggs, 402. 

Instructions - 
amount of force necessary, S .  

v. Lylas, 448. 
recent possession doctrine, S .  v. 

Hatcher, 352. 
that  armed robbery carries 

greater punishment than com- 
mon law robbery, S. v. Hill, 
410. 

RUG 
Injury from fall on in defendant's 

home - 
summary judgment, Pridgen v. 

Hughes, 635. 

RULE AGAINST PERPETUITIES 
Gas pipeline easement, Feldman V .  

Gas Pipe Line Corp., 162. 

RULE IN SHELLEY'S CASE 
Applicability in will construction 

proceeding, Jernigan v. Lee, 582. 

RULE I N  WILD'S CASE 

Applicability in will construction 
proceeding, Jernigan v. Lee, 582. 

RULES OF CIVIL PROCEDURE 

Appeal from dismissal of complaint, 
Green v.  Best, 599. 

Appeal from summary judgment, 
Motyka v.  Nappier, 579. 

Claim for relief, failure to state, 
Hodges v. Wellons, 152. 

Conditional grant of new trial on 
issue of damages, Horton v. In- 

surance Go., 140. 
Contributory negligence - 

motion for directed verdict, 
Pompey v.  Hyder, 30. 

Date of application of, Gragg v. 
Burns, 240. 

Default judgment, relief from, Raw- 
leigh, Moses & Co. v. Furniture, 

Inc., 640. 
Depositions, Insurance Co. v. Foard, 

630. 
Directed verdict, motion for, Pom- 

pey v. Hyder, 30; Wheeler v .  
Denton, 167; Gragg v. Rnrns, 
240; Turner v .  Turner, 336; 
Pergerson v. Williams, 512; 
Smi th  v. Burleson, 611. 

Findings of fact by court, J m k s o ? ~  
v. Collins, 548; Little v. Little, 

361. 
Instructions - 

application of law to evidence, 
Hoffman v. Brown, 36; Link 
v. Link, 135; Turner v. Tur- 
ner, 336. 

Judgment notwithstanding verdict, 
Horton v. Insurance Co., 140; S. 

v. Brown, 534; Jernigan v. Lee, 
586. 

Judgment on the pleadings, E'ishel 
and Taylor v .  Church, 224. 

Motion for new trial, Glen Forest 
Corp. v .  Bensch, 587. 

Negligence action - 
directed verdict, Smith v .  Rurle- 

son, 611. 
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RULES OF CIVIL PROCEDURE - 
Continued 

Reference, Development Co. v. Phil- 
l ips,  158. 

Res judicata of demurrer under for- 
mer statute, Hoover v .  Hoover,  

310. 
Summary judgment - 

injuries received in fall in de- 
fendant's home, Pridgew, w. 
Hughes ,  635. 

nature and effect, Motyka  w. 
Nappier ,  579. 

unsupported allegations in plead- 
ings, Pridgen w. Hughes ,  635. 

Waiver of motion for directed ver- 
dict, Gragg v. Burns ,  240. 

SCHOOLS 

Unlawful absence from- 
undisciplined child, I n  r e  Eld- 

r idge ,  723. 

SEARCHES AND SEIZURES 

Incident to lawful arrest without 
warrant, S. w. Harris ,  649. 

Second search of defendant a t  jail, 
S. v .  Jones,  661. 

SECOND DEGREE MURDER 

Submission of manslaughter, preju- 
dice to defendant, S .  v .  Swan.n,  18. 

SELF-DEFENSE 

Apparent necessity, S. v .  H e n m s ,  
42. 

Failure to define in relation to lesser 
offenses, S. v. W a r d ,  684. 

SENTENCE 

Consolidated judgment for felony 
and misdemeanor, S. v .  Clecwy, 

189; S. v. S m i t h ,  553. 

SEPARATION AGREEMENT 

Provision for child support - 
change in amount of support, 

Rabon v. Ledbetter,  376. 
presumption of reasonableness, 

Rabon v. Ledbetter,  376. 

SERVICE OF PROCESS 

(See Process this Index.) 

SERVICE STATION 
VENDING MACHINES 

Municipal privilege license taxes, 
Par t in  v .  Raleigh,  269. 

SILK SCREEN MACHINE 

Action for breach of contract to de- 
sign and build, Enterprises,  Inc. 

v .  S tevens ,  228. 

SLANDER 

(See Libel and Slander this Index.) 

SPRINKLER SYSTEM 

Damage to machinery by negligent 
starting of fire, Insurance Co. v .  

Fourd,  630. 

STALLED AUTOMOBILE 

Driver killed while crossing road, 
Anderson v .  Mann ,  398. 

STATE HIGHWAY COMMISSION 

Escape of prisoner from custody of, 
S .  v .  Ledford ,  245. 

STATE HIGHWAY PATROLMAN 

Armed robbery of, S .  v. Elliott ,  1 ;  
S. v. Reaves ,  315. 

STATE OF EMERGENCY 

Possession of dangerous weapon dur- 
ing, S. v. Dobbins, 452. 
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STATUTE OF LIMITATIONS 
Accrual of action - 

defective airplane engine, S. v. 
Aircraft Corp., 557. 

forgery of deed, Cooper v. Floyd, 
645. 

STIPULATIONS 

Testimony by witnesses in escape 
prosecution, S. v. Jones, 726. 

STORE PROPRIETOR 

Duty to invitees - 
fall by customer on oily sub- 

stance, Hull v. Winn-Dizie 
Greenville, 234. 

injury to five-year-old child 
from fall through plate glass 
entrance a t  clothing store, 
Cagle v. Robert Hall Clothes, 
243. 

injury to plaintiff who jerked 
her head to avoid flying ob- 
ject, Redding v. Woolworth 
Co., 406. 

SUMMARY JUDGMENT 

(See Rules of Civil Procedure this 
Index.) 

SUNDAYS AND HOLIDAYS 

Labor Day - 
extension of time to file com- 

plaint until day after, Rob- 
bins v. Bowman, 416. 

SUPERMARKET 

Fall by customer on oily substance 
on floor, Hull v. Winn-Dixie 

Greenville, 234. 

TAXATION 

Loss carry-over of merged corpora- 
tions, Poultrg Industries v. Claw 

ton, 345. 
Privilege license taxes - 

service station vending ma- 
chines, Part in v. Raleigh, 269. 

TAXATION - Continued 

Taxpayers' action challenging al- 
leged irregularities in financing 

courthouse and jail, Davis v. 
Iredell County, 381. 

TAXI CAB DRIVER 

Injury from being struck by passen- 
ger - 

lifetime workmen's compensa- 
tion, Priddy v. Cab Co., 291. 

TELEVISION SETS 

Arrest without warrant for felonious 
larceny of - 

footprints from crime scene, 
S. v. Harris, 649. 

TEMPER 

Loss of ability to control - 
workmen's compensation, Prid- 

dy v. Cab Co., 291. 

TENANTS IN COMMON 

Accounting for rents and proPits 
received, Watson v. Carr, 217. 

Contribution for mortgage payments 
by cotenants - 

interest on judgment, Watson 
v. Caw, 217. 

Property division by will, Jernigan 
v. Lee, 582. 

THEFT POLICY FOR 
JEWELRY STORE 

Unexplained loss or mysterious dis- 
appearance, Chadwick v. Insur- 

ance Co., 446. 

rHROW RUG 

[njury from fall on in defendant's 
home - 

summary judgment, Pridgen v. 
Hughes, 635. 

TIMBER COMMISSIONERS 
4ppointment in partitioning pro- 

ceeding, In  re  Johnson, 102. 
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TRACTOR 

Injury to 17-year-old operator when 
tractor overturned, May v .  Mitch- 

ell, 298. 

TRANSCRIPT OF 
PREVIOUS TRIALS 

Denial of, S .  v .  Preston, 71. 

TREES 

Wrongful cutting of, damages, Sad- 
dle Club v .  Gibson, 565. 

TRESPASS TO TRY TITLE 

Restaurant's right to recover dam- 
ages for wrongful cutting of trees 

on highway right-of-way, Sad- 
dle Club v .  Gibson, 565. 

TRUSTS 

Charitable trust - 
action to modify terms of trust 

providing hospital care to  
charity patients, Trus t  Go. V .  

Morgan, 460. 

UNDISCIPLINED CHILD 

Misconduct a t  school, I n  re Martin, 
576. 

Unlawful absence from school, I n  re 
Eldridge, 723. 

UNIFORM COMMERCIAL CODE 

Breach of warranty of radios re- 
fused by custon~er, Gif ts ,  Inc. v. 

Duncan, 653. 

UNIFORM TRAFFIC TICKET 

As warrant of arrest for automobile 
violation, S .  v. Teasley, 477. 

UNMARKED CROSSWALK 

Pedestrian struck by automobile a t  
intersection, Pompey v .  Hyder,  30. 

UTILITIES COMMISSION 

Amendment of orders and decisions, 
Utilities Comm. v .  Services Un-  

limited, 590. 
Jurisdiction of appellate court, 

Utilities Comm. v. Services Un- 
limited, 590. 

VENDING MACHINES 

Municipal privilege license taxes, 
Part in  v. Raleigh, 269. 

VENUE 

Change of for publicity of codefend- 
ant's trial, S .  v .  Morgan, 624. 

Transitory action - 
breach of contract to  construct 

house, Wise  v .  Isenhour, 237. 
Violation of probation hearing, S .  
v. Triplett ,  443. 

VERDICT 

Setting aside $100,000 award in rail- 
road crossing accident action, 

Jernigan v .  R. R., 186. 

VETERINARIAN 

Injuries from kick of horse, action 
for damages, Dixon v .  Shelton, 

392. 

VOIR DIRE HEARING 

Necessity for - 
Inculpatory in-custody state- 

ments, S .  v .  Griggs, 402. 

WARRANT 

(See Indictment and Warrant this 
Index.) 

WARRANTY, BREACH OF 

Radios refused by customer, Gif t s ,  
bnc. v. Duncan, 653. 

WEAPONS 

Unlawful possession during state of 
emergency, S .  v .  Dobbins, 452. 
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WILLS 

Construction of terms "heirs" and 
"next of kin," Jernigan v. Lee, 

582. 
Construction of will - 

sufficiency of findings and con- 
clusions, Kale v. Forrest, 82. 

Determinable fee, Jernigan v. Lee, 
582. 

Estoppel by deed, Jernigan v. Lee, 
582. 

"Personal Estate" - 
conveyance of real property, 

Lesane v. Chandler, 33. 
Presumption against intestacy, Le- 

sane v. Chandler, 33. 
Residuary clause, construction of, 

Lesane v. Chandler, 33. 
Rule in Shelley's Case, Jernigan v. 

Lee, 582. 
Rule in Wild's Case, Jernigan v. 

Lee, 582. 

WINDSHIELD WIPER 

Action for damages caused by, 
Stevenson v. Pritchard, 59. 

WINN-DIXIE STORE 

Fall by customer on oily substance, 
Hull v. Winn-Dixie Greenville, 

234. 

WITNESSES 
Expenses for transportation from 

another state, S. v. Preston, 71. 
Expert witness - 

qualification of, Brixey v. Cam- 
eron, 339. 

refusal to rule witness as  expert 
in psychiatry, Brixey v. Cam- 
eron, 339. 

Right to subpoena witnesses in 
escape prosecution - 

stipulation of testimony by 
solicitor, S.  v. Jones, 726. 

Sequestration of witnesses - 
discretion of court, S .  v. Mor- 

gan, 624. 

WORKMEN'S COMPENSATION 
Electrician's death in brick plant, 

Stubblefield v. Construction Co., 
4. 

Loss of ability to control temper, 
Priddy v. Cab Co., 291. 

Medical testimony, conflict in - 
duty of Industrial Commission, 

Rooks v. Cement Co., 57. 
Mental capacity defined, Priddy v. 

Cab Co., 291. 
Remand to Industrial Commission 

for findings of fact, Julian v. Tile 
Co., 424. 

WORTHLESS CHECK 
Showing of insufficient credit with 

bank, S .  v. Mayo, 49. 


