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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 
OF 

R A L E I G H  

FALL SESSION 1969 

RUBY MAE LITTLEJOHN V. PIEDMONT PUBLISHING COMPANY 

No. 6921 SC551 

(Filed 17 December 1969) 

1. Libel a n d  Slander 9 18-- punitive damages - actual  malice 

Punitive damages for libel may not be awarded on a showing of implied 
malice alone, but it must be shown that the publication in question was 
prompted by actual malice or that the defamation was recklessly or care- 
lessly published. 

2. Libel a n d  Slander $j 15-- evidence t o  rebu t  malice - general d e n i d  
In  a n  action for libel, defendant may, under a general denial of malice 

and absent any affirmative pleading, offer evidence to rebut a showing 
by plaintiff that the publication was made maliciously. 

3. Libel a n d  Slander $j 15-- evidence to rebut  malice - general denial 
- compensatory damages 

While evidence for the purpose of rebutting a showing of malice in a n  
action for libel or slander may be admitted under a general denial, de- 
fendant must p l ~ a d  mitigating circumstances and affirmative defenses in 
order to offer evidcnce thereof to reduce the amount of compensatory 
damages. 

4. Libel a n d  Slander 9 15- evidence to rebu t  malice - pleadings - 
consideration o n  issue of damages 

Without proper allegations of an affirmative defense or mitigating cir- 
cumstances, a defendant in a libel action may offer evidence tending to 
show good faith only for the purpose of negating malice and only when 
malice has been pleaded or proved by the plaintiff, and such evidence, 
without proper affirmative allegation, may not be considered on the issue 
of compensatory damages. 
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5. Libel and Slander § 14-- pleadings - good faith publication 
In this action for libd based upon an article printed by defendant 

newspaper stating that plaintiff's ex-husband had divorced her for adult- 
ery, when in fact plaintig had obtained a divorce from her ex-husband on 
the ground of two years separation, the trial court erred in striking from 
defendant's further answer allegations of facts tending to show that the 
reporter and photographer responsible for the article were led, through 
conversations with plaintiff's ex-husband, reasonably to conclude that he 
had divorced plaintiff on the ground of aduitery, defendant being entitled 
to plead such h c t s  for the purpose of mitigating compensatory damages 
as  well as  for rebutting any showing of malice. 

6. Pleadings § 41- general motion to strike 
Where motion to strike paragraphs of defendant's further answer is 

not directed to any specific allegation claimed to be redundant, irrelevant 
or evidentiary, the paragraphs should not be stricken in their entirety if 
they contain any proper allegations. 

7. Libcl and Slander § 14- evidantiary pleadings - motion to strike 
- good faith publication 

In  this action for libel, the trial court erred in striking from defendant's 
further answer allegations of the circumstances surrounding the publi- 
cation of the article and facts tending to show lack of bad faith in pub- 
lishing the article, notwithstanding such allegations are  somewhat evi- 
dentiary, since the nature of such mitigating facts requires that they be 
placed in greater detail than other types of defenses. 

8. Libel and Slander § 14- motion to strike - inference from pub- 
lished article - damages 

In this action for libel based upon a newspaper article stating that 
plaintiff's ex-husband divorced his wife for adultery, the trial court did 
not err in striking from defendant's further answer allegations that the 
article in question did not contain the new married name of plaintiff and 
that any damage plaintiff has suff'ered resulted from the institution of 
this suit and not from publication of the article, i t  being unnecessary to 
call attention in the answer to what the article, which was pleaded by 
plaintiff in its entirety, does or docs not contain and to argue inferences 
to be drawn therefrom. 

ON certiorari to review an order of Seay, J., a t  the 9 June 1969 
Session of FORSYTH County Superior Court. 

Plaintiff filed this civil action on 19 February 1969. Her com- 
plaint alleges in substance that the corporate defcndant publishes 
the Winston-Salem Journal, a newspapcr of general circulation; 
that on or about 27 January 1969 defcndant caused to be published 
in said paper an article entitled "The Other Side of Divorce"; that 
a picture of plaintiff's ex-husband, William R. Fulk, accompanied 
the article and a statcrnent appeared therein that "[alfter 14 years 
of marriage and two years of separation, Fulk divorced his wife for 
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adultery"; that plaintiff is the person referred to in the article as  
having been divorced on grounds of adultery; that  statements in the 
article were untrue, libelous, defamatory, and were made without 
just cause and provocation and with malice toward plaintiff. Plain- 
tiff also alleges that  a retraction published by defendant a t  the plain- 
tiff's request was not full, fair or adequate. She prays for recovery 
of compensatory and punitive damages in substantial sums. 

Defendant answered on 20 March 1969 admitting that  i t  pub- 
lished the alleged article and that the plaintiff was not divorced by 
William R. Fulk on grounds of adultery but had obtained a divorce 
from him on the grounds of two years separation. Other allegations 
bearing on the question of the alleged libel were denied. I n  addition, 
the defendant's answer contained a further answer and defense con- 
sisting of four paragraphs. Plaintiff moved to strike all of the further 
answer and defense except for an admission in paragraph 3 that  
plaintiff was not divorced for adultery but obtained a divorce on 
grounds of a two years separation, and the first sentence of para- 
graph 4 relating to the retraction. 

Plaintiff's motion to strike was allowed in its entirety by order 
of Judge Thomas W. Seay, dated 11 June 1969. Defendant's peti- 
tion to t,his court for certiorari to review Judge Seay's order was 
granted on 16 July 1969. 

Wilson & Morrow b y  John F. Morrow for plaintiff appellee. 
Wornble, Carlyle, Sandridge & Rice b y  W .  P. Sandridgs and 

Charles F.  Vance, Jr., for defendant appellant. 

[5] The first three paragraphs of defendant's further answer and 
defense allege in somewhat narrative form the circumstances sur- 
rounding the publication of the article in question and also facts 
tending to show that  the reporter and photographer who were re- 
sponsible for the article were led, through conversations with Wil- 
liam R. Fulk, to reasonably conclude that Fulk had divorced his 
wife on grounds of adultery. 

[I, 21 Defendant contends that unless it  pleads facts showing a 
lack of bad faith in publishing the article, i t  will be precluded from 
offering any evidence to rebut plaintiff's allegations of malice and 
to protect itself from an award of punitive damages. Such is not the 
case. I n  this jurisdiction punitive damages may not be awarded on 
a showing of implied malice alone. To support such an award it must 
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be shown by the plaintiff that the publication in question was 
prompted by actual malice, or that the defamation was recklessly 
or carelessly published. Hartsfield v. Hines, 200 N.C. 356, 157 S.E. 
16; Bouligny, Inc., v. Steelworkers, 270 N.C. 160, 154 S.E. 2d 344; 
Roth v. News Co., 217 N.C. 13, 6 S.E. 2d 882 (and cases therein 
cited). I t  follows that the defendant may under a general denial of 
malice, and absent any affirmative pleading on its part, offer evi- 
dence to rebut a showing by the plaintiff that the publication was 
made maliciously. "It may be difficult to determine what facts may 
be shown under a general denial, but since the plaint>iff is required 
to prove all the material facts of his case which are controverted, 
the defendant may show any facts which go to deny the existence 
of the cause of action, . . ," 1 McIntosh, N.C. Practice & Pro- 
cedure 2d, § 1236, p. 669. 

[3] While evidence for the purpose of rebutting a showing of 
malice may be admitted under a general denial, the law in this juris- 
diction is that in an action for libel or slander a defendant must 
plead mitigating circumstances and affirmative defenses in order to 
offer evidence thereof to reduce the amount of compensatory dam- 
ages. Harrell v. Goerch, 209 N.C. 741, 184 S.E. 489; Upchurch v. 
Robertson, 127 N.C. 127, 37 8.E. 157; Knott v. Burwell, 96 N.C. 
272, 2 S.E. 588; Smith v. Smith, 30 N.C. 29. The right to do so is 
expressly given by G.S. 1-158 which states in part as  follows: 

"The defendant may in his answer allege both the truth of the 
matter charged as defamat,ory, and any mitigating circum- 
stances to reduce the amount of damages; and whether he 
proves the justification or not, he may give in evidence the 
mit,igating circumstances." 

[4] The result is that without proper allegations of an affirmative 
defense or mitigating circumstances, a defendant may offer evidence 
tending to show good faith, but only for the purpose of negating 
malice, and not a t  all when malice has not been pleaded or proved 
by the plaintiff. Such evidence, without proper affirmative allegation, 
may not be considered on the issue of compensatory damages. 

[5] It is obvious that the facts pleaded in the first three para- 
graphs of defendant's further answer, if proved, would tend to miti- 
gate general damages as well as rebut any showing of malice. De- 
fendant is entitled to plead such facts for this purpose. In fact i t  is 
necessary that it do so in order to present evidence in mitigation. 
We therefore conclude that the allegations stricken from the first 
three paragraphs were proper and should not have been stricken. 
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[6, 73 Plaintiff contends, however, that her motion was properly 
allowed in that the pleadings stricken were irrelevant, redundant 
and evidentiary. It is true that such matter may be stricken from a 
pleading on motion of the person aggrieved thereby. G.S. 1-153; 
Revis v. Asheville, 207 N.C. 237, 176 S.E. 738; Bank v. Easton, 3 
N.C. App. 414, 165 S.E. 2d 252. Here, plaintiff did not direct her 
motion to any specific allegation claimed by her to be irrelevant, 
redundant or evidentiary. Thercfore, if the paragraphs involved con- 
tained any proper allegations they should not have been stricken in 
their entirety. Johnson v. Petree, 4 N.C. App. 20, 165 S.E. 2d 757. 
The allegations are certainly relevant and are in no sense redundant. 
While they may appear somewhat evidentiary, we fail to see how 
the circumstances surrounding the publication of the article could 
otherwise be pleaded. The nature of such mitigating facts requircs 
that  they be pleaded in greater detail than is often necessary with 
respect to othcr types of affirmative defenses. 

181 Allegations ordered stricken from paragraph 4 of the further 
answer allege that the article in question did not contain the new 
married name of plaintiff and any damage the plaintiff has suffered, 
largely, if not entirely, resulted from the institution of this suit and 
not from the publication of the article. The article has been pleaded 
in its entirety by t.he plaintiff and will be before the jury. I t  is un- 
necessary to call attention in the answer to what the article does or 
does not contain and to argue inferences to bc drawn therefrom. Such 
arguments will undoubtedly be available to the defendant a t  the 
proper time and no prejudice will result from having this matter 
stricken from the answer. 

That  portion of the court's order striking allegations from para- 
graphs 1, 2 and 3 of defendant's further answer is reversed. That 
portion striking portions of paragraph 4 is affirmed. 

Reversed in part and affirmed in part. 

CAMPBELL and PARKER, JJ., concur. 
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SARAH A. BASDEN, A D M I N I S ~ ~ T R I ~  OF THE ESTATE OF EDWARD DENNY 
BASDEN, DECEASED v. MORRIS LEE SUTTON, ORIGINAL WENDANTS 
AND JOHN ISAAC COOPER AND ARCIHIE LEON LANIER, ADDITIONAL 
DEFENDANTS 

No. 694SC414 

(Filed 17 December 1969) 

1. Automobiles 5 51- accident case - excessive speed - wet high- 
way - nonsuit 

Evidence tending to show that, a t  the time defendant's automobile 
struck plaintiff's intestate, the defendant was driving a t  a speed of 60 
mph in a 55 mph zone, that the highway was wet, and tha~. i t  was night- 
time and raining, held sufficient to make out a prima fade case of defend- 
ant's ncgligence in driving in excess of 55 mph. G.S. 20-141(b) (4). 

2. Automobiles 9 30- speed restriction - 55 mph 
A violation of G.S. 20-141(b) (4) relating to the 55 mph speed restriction 
is negligence per se. 

3. Negligence 3 13- contributory negligence - duty  to use  ordinary 
care  

The law imposes upon a person sui juriv the duty to use ordinary care 
to protect himself from injury, and the degree of such care should be com- 
mensurate with the danger to be avoided. 

4. Automobiles 3 83- accident case - contributory negligence - pe- 
destrian - nonsuit 

In  a n  action by an administrator to recover damages for the wrongful 
death of her intestate, the administrator's evidence is held sufficient to 
establish the contributory negligence of her intestate a s  a matter of law, 
where it  tended to show that the intestate was assisting several persons 
in removing tobacco that had fallen on thc highway from an overturned 
truck, that the intestate was last seen standing @n the shoulder of the 
highway as  defendant's car approached a t  a rapid rate of speed, and that 
after the accident the intestate's body was found in the west lane of the 
highway under tobacco and partially under the defendant's car. 

APPEAL by plaintiffs from Cohoon, J., 10 March 1969 Civil Ses- 
sion, DUPLIN County Superior Court. 

Plaintiff seeks to recover damages for the wrongful death of her 
intestate. It was stipulated that plaintiff is the duly qualified admin- 
istratrix of the estate of Edward Denny Basden; that Edward Denny 
Basden dicd on the night of 2 October 1964; that on that night, John 
Isaac Cooper was opcrating a pickup truck as the agent of Archie 
Leon Lanier and within the scope of his employment; that Archie 
Leon Lanier was the owner of the pickup truck; that a t  the time 
of the trip leading up to the accident, Norman Whaley and Edward 
Denny Basden were riding in the truck which was pulling a trailer; 
that Whaley had his tobacco in the truck and Cooper and Basden 
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had their respective loads of tobacco on the trailer in separate piles; 
that  the truck was being driven to Wilson, North Carolina, so that  
the tobacco of all three could be sold on the Wilson market; that  
Lanier, as landlord, had an interest in the tobacco of Cooper and 
Whaley. 

Additional defendants Cooper and Lanier were brought in by mo- 
tion of original defendant Sutton upon his cross action against them 
for contribution. 

The evidence, viewed in the light most favorable to plaintiff, 
tends to show: 

N.C. Highway 111 runs in a north-south direction from Kenans- 
ville northerly to Goldsboro. North of the scene of the accident com- 
plained of is a slight curve. From the curve to the collision scene is 
four-tenths of a mile. From the collision scene south the road is 
straight but is uphill. The paved portion of the road is 20 feet 7 
inches wide, and the shoulder is 12 feet 10 inches wide. The truck 
in which plaintiff's intestate had been a passenger was headed in a 
northerly direction, and had come down the hill toward the Lane 
house which was situate on the east side of the highway. The high- 
way was wet, and it  was raining. The truck's headlights were on low 
beam. The trailer, attached to the truck "swung to the right and 
went back to the left and popped two bolts in the tongue and over- 
turned." The tobacco landed on the left-hand lane, or southbound 
lane. A clear plastic cover, which had been on the bottom of the 
trailer, was on top of the tobacco. The pile of tobacco on the high- 
way was about 3% feet high and about 8 feet wide. The truck and 
trailer were pulled to the side of the road with about a foot of the 
truck and about a foot of the trailer on the paved portion of the 
road. The headlights remained on low beam and the trailer re- 
mained overturned. The occupants of the truck got out and were 
standing a t  the rear thereof deciding what to do when a motorist 
came by, stopped, and left with them a flashlight while he went to 
call a patrolman. One of the truck passengers went to get another 
truck with which to haul the tobacco away from the scene. Plain- 
tiff's intestate, Cooper, and Whaley began moving the tobacco from 
the highway to the shoulder of the road. Whaley testified that  "In 
between cars we laid tobacco aside and Mr. Basden would catch 
them coming from the south and I catch them coming back. I mean 
by 'catch them' to  flag them. As to how we flagged them, we would 
go to the back of the pickup and wave the light back and forth 
across the road." The distance from the pile of tobacco and the rear 
of the pickup truck was 80 feet 4 inches. At least two cars had come 



8 IN T H E  COURT OF APPEALS [ 7 

B.~SDEN I;. SUTTON 

from the north after the first motorist stopped and before the Sut- 
ton car. To flag the cars from the north Whaley stood in the left 
lane a t  the rear of the pickup truck and waved the light back and 
forth across the road. There was sufficient room for vehicles to get 
by the truck and tobacco. Vehicles coming from the north remained 
on the paved portion and took the east lane of traffic. The four ve- 
hicles which were flagged going north followed their same lane of 
traffic and cut around the pickup a little bit. At the times cars were 
not coming, the flashlight was used for the purpose of furnishing light 
to lift the tobacco off the highway onto the shoulder of the road. 
When the Sutton car was first seen approaching, the three men were 
a t  the south end of the pile of tobacco. "All of us were standing on 
the shoulder of the road." Basden handed Whaley the light and said 
"catch that  one". Whaley saw the headlights of the Sutton car as he 
crossed the river bridge, which is "just before that  curve". "When 
you come off that  bridge you take the curve." Whaley testified that 
he observed the Sutton car approach for better than one-half a mile 
and, in his opinion, its speed was about 60 miles per hour. The Sut- 
ton car did not reduce its speed. When Whaley started flagging, the 
Sutton car was four-tenths of a mile away. When the Sutton car got 
pretty close to him, about 20 feet, he jumped off the road. The Sut- 
ton car passed him and struck the pile of tobacco, went up and came 
down and settled on top of the tobacco. Whaley next remembered 
Cooper coming from the field. He  testified "The last time I saw Mr. 
Basden he was on the shoulder of the road. Cooper, the last time I 
saw him before the accident occurred, was on the shoulder too." 
Basden's body was found on the west side of the highway under 
tobacco and partially under the front of the Sutton car. There were 
no marks on the pavement leading from the tobacco back to the 
north. 

At the close of plaint,iffls evidence, defendant's motion for judg- 
ment as of involuntary nonsuit was granted, and plaintiff appeeled, 
assigning this as the only error. 

Wallace, Langley and Barwick by R .  S. Langley and F. E.  Wal- 
lace, Jr., for plaintiff appellant. 

Marshall and Williams by Lonnie B.  Williams for original de- 
fendant Sutton appellee. 

Gavin and Gavin by Vance B. Gavin and Rivers D. Johnson, Jr., 
for additional defendants. 
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Plaintiff's exception and assignment of error presents two ques- 
tions on appeal: (1) Did plaintiff offer sufficient evidence to make 
out a prima facie case of actionable negligence against the defend- 
ant? and (2) If so, does plaintiff's evidence est,ablish the contribu- 
tory negligence of her intestate as a matter of law? 

The law imposes upon a motorist certain positive duties and re- 
quires of him constant care and attention. 

"He must a t  all times operate his vehicle with due caution and 
circunispection, with due regard for tahe rights and safety of 
others, and a t  such speed and in such a manner as will not en- 
danger or be likely to endanger the lives or property of others. 
G.S. 20-140; . . . 
He must operate his vehicle a t  a reasonable rate of speed, keep 
a proper lookout for persons on or near the highway, Cox v. 
Lee, ante [230 N.C.], 155, decrease his speed when any special 
hazard exists with respect to pedestrians, G.S. 20-141(c) . . ." 
Williams v. Henderson, 230 N.C. 707, 55 S.E. 2d 462 (1949). 

[I, 21 There was evidence here that Sutton was operating his car 
a t  a speed of about 60 miles per hour a t  a time when the highway 
was wet, when i t  was raining, and a t  a place where the posted speed 
limit was 55 miles pcr hour. G.S. 20-141(b) (4) makes i t  unlawful, 
in this circumstance, to operate a passenger car in excess of 55 miles 
per hour. A violation of G.S. 20-141(b) (4) is negligence per se. 
Price v. Miller, 271 N.C. 690, 157 S.E. 2d 347 (1967). 

We think the plaintiff offered sufficient evidence of actionable 
negligence on the part of defendant Sutton to carry the case to the 
jury. 

;C3] The crucial question ren~ains of the contributory negligence 
as a matter of law of plaintiff's intestate. 

"The law imposes upon a person sui ju& the duty to use ordi- 
nary care to protect himscif from injury, and the degree of 
such care should be comrncnsurate with the danger to be avoided. 
(citations omitted.)" Rosser v. Smith,  260 N.C. 647, 133 S.E. 
2d 499 (1963). 

[4] Plaintiff's own evidence shows that her intestate was stand- 
ing on the shoulder of the road when the Sutton car was seen ap- 
proaching a t  a rapid rate of speed. His body was found in the west 
lane of the highway partially under the Sutton car. The conclusion 
is inescapable that he left a positmion of safety and placed himsell 
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in a position of danger with full knowledge of all the circumstances 
and the danger inherent in attempting to remove tobacco until the 
approaching car had passed. The evidence is that  one of his com- 
panions jumped from the path of the oncoming car and one went in 
the field. Plaintiff's intestate failed to exercise ordinary care to pro- 
tect himself from injury. 

It is manifest from plaintiff's own evidence, which is all the evi- 
dence, that the negligence of her intestate was a t  least a proximate 
cause of his injuries and death. I n  our opinion, no other conclusion 
can reasonably be drawn. The judgment of the t,rial court allowing 
the motion for nonsuit must, therefore, be 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 

CHARLES CONm7AY v. CONTINENTAL TIMBERS, IND. 

No. 69350464 

(Filed 17 December 1969) 

1. Appeal and E r r o r  § 59- matters  on  review - judgments o n  mo- 
tion to nonsuit 

In passing upon whether a judgment of nonsuit was properly granted, 
all the evidence which supports the plaintiff's claim must be taken as true 
and considered in the light most favorable to him, resolving all discrep- 
ancies and contradictions in his favor and giving him the benefit of every 
reasonable inference which legitimately may be drawn therefrom. 

2. Negligence a9; Autoinobiles 61- accident - backing - im- 
proper use of forklift  

In an action to recover for injuries received by plaintiff when a motor- 
ized forklift operated by defendant's employee backed into the vehicle 
driven by plaintiff, evidence tending to show that the employee was op- 
erating the forklift a t  a speed in excess of that which was prudent under 
the existing conditions and that he failed to keep a reasonably careful 
lookout while backing, held sufficient to establish a prima facie case of 
the employee's negligence. 

5. Negligence § 3- contributory negligtmce - nonsuit 
When opposing inferences are possible from plaintiff's evidence, nonsuit 

on the basis of contributory negligence as a matter of law should be d e  
nied. 
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4. Negligence 8 35- contributory negligence - nonsuit 
Nonsuit for contributory negligence is proper only if plaintiff's evidence, 

considered in the light most favorable to him, so clearly establishes his 
own negligence a s  one of the proximate causes of his injury that no other 
reasonable inference may be drawn therefrom. 

5. Negligence 8 35- contributory negligence - nonsuit - accident 
with forklift  

I n  an action to recover for injuries received by plaintiff when a motor- 
ized forklift operated by defendant's employee backed into the motorized 
vehicle driven by plaintif£, plaintiff's evidence tending to show that he 
drove his unlighted vehicle from behind a row of trucks into the em- 
ployee's path of travel without warning or notice and without maintain- 
ing a proper lookout, held not to justify a finding of contributory negli- 
gence as a matter of law, where the evidence also tended to show that 
plaintiff emerged from the row of trucks in a prudent manner and stopped 
immediately upon seeing the employee's vehicle traveling toward him. 

6. Principal and  Agent 8 4- proof of agency -negligence of fork- 
l i f t  operator 

There was sufficient evidence to support a jury finding that the op- 
erator of a forklift was the agent and employee of a corporate defendant 
a t  the time the operator backed into a vehicle driven by plaintiff, where 
the president of defendant testified that the operator was employed by 
defendant on the day of the accident and was "running the show." 

APPEAL by plaintiff from Cowper, J., March 1969 Session of CAR- 
TERET Superior Court. 

This is a civil action in which the plaintiff, Charles Conway, 
brought suit for personal injuries sustained as a result of a collision 
which occurred on the premises of the Port Terminal of the North 
Carolina State Ports Authority in Morehead City, North Carolina, 
on 29 November 1965. 

The plaintiff was operating a "mule," a mot,orized vehicle, and 
the alleged employee of the defendant, R. S. Durham, was operat- 
ing a forklift on West Road a t  the time of the collision. The plain- 
tiff was employed by the North Carolina State Ports Authority as 
a watchman and was acting in this capacity a t  the time of the in- 
jury. 

Evidence presented by the plaintiff tended to show that t,he plain- 
tiff was driving to various warehouses for the purpose of turning on 
lights as darkness was approaching; that he proceeded down West 
Road in a southern direction, West Road having a row of covered 
Marine trucks parked in the middle; that having reached the front 
of the row of trucks, he edged out from the front until his vision was 
not blocked as he looked to his right; that he saw movement to his 
right and immediately stopped; that he saw a forklift driven by 
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Durham coming a t  him fifteen to eighteen feet away a t  a speed in 
the opinion of the plaintiff to be twenty miles per hour; that  the 
forklift was backing toward him with Durham looking down a t  his 
right rear wheel; that  the plaintiff attempted to put the "mule" in 
reverse but was unable to  before impact, and that as  a result of the 
collision the plaintiff suffered injury to his spine when the "mule" 
turned over and plaintiff was struck by a loose battery. 

At the close of the plaintiff's evidence, the defendant's motion 
for judgment of nonsuit was granted and the plaintiff appeals. 

Nelson W. Taylor for plaintiff appellant. 

Wheatley and Mason by C. R. Wheatley, Jr., for defendant up- 
pellee. 

[I] The question presented by this appeal is whether the judgment 
of nonsuit was properly granted. I n  passing upon this question i t  i s  
elementary that all the evidence which supports the plaintiff's 
claim must be taken as true and must be considered in the light most 
favorable to him, resolving all discrepancies and contradictions in 
his favor and giving him the benefit of every reasonable inference 
which legitimately may be drawn therefrom. Clarke v. Holman, 274 
N.C. 425, 163 S.E. 2d 783. 

[2] The evidence presented by the plaintiff tended to show that  
the defendant was negligent in several respects, including that  Dur- 
ham was operating his forklift a t  a speed in excess of that  which 
was prudent under the existing conditions, that  Durham failed t o  
keep a reasonably careful lookout, and that he was backing his ve- 
hicle. We shall refrain from a discussion of the evidence but suffice 
to say that we are of the opinion that  the plaintiff established a 
prima facie case which, nothing else appearing, should have been 
presented to the jury. 

'(It is a general rule of law that the operator of a motor ve- 
hicle must exercise ordinary care, that  is, that  degree of care 
which an ordinarily prudent person would exercise under sim- 
ilar circumstances. And in the exercise of such duty i t  is in- 
cumbent upon the operator of a motor vehicle to keep same 
under control, and to keep a reasonably careful lookout, so as  
to avoid collision with persons and vehicles upon the highway. 
This duty also requires that  the operator must be reasonably 
vigilant, and that  he must anticipate and expect the presence 
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of others." Adanzs v. Service Co., 237 N.C. 136, 74 S.E. 2d 332. 
"It is the duty of a driver not merely to look but to keep a look- 
out in the direction of travel; and he is held to the duty of see- 
ing what he ought to have seen." Wall v. Bain, 222 N.C. 375, 
23 S.E. 2d 330. 

[3-51 It is a well-established rule that when opposing inferences 
are possible from the plaintiff's evidence, nonsuit on the basis of 
contributory negligence as a matter of law should be denied. Atwood 
v. Holland, 267 N.C. 722, 148 S.E. 2d 851. Nonsuit is proper only if 
plaintiff's evidence, considered in the light most favorable to  him, so 
clearly establishes his own negligence as one of the proximate 
causes of his injury that no other reasonable inference may be drawn 
therefrom. Anderson v. Carter, 272 N.C. 426, 158 S.E. 2d 607. What 
then did the evidence in this case disclose? In  the light most favor- 
able to the plaintiff i t  tends to show that  as the plaintiff came past 
the trucks about six feet, he was barely moving, that he edged out 
until he could see to his right and that  he stopped a t  the moment he 
saw movement to his right; that he saw the forklift about fifteen to  
eighteen feet from him backing toward him; that  he tried to get the 
"muIe7' in reverse but could not do so by the time the forklift struck 
the right front of the "mule." 

151 We do not think from this evidence the negligence of the 
plaintiff is so clearly established that  no other reasonable inference 
or conclusion can be drawn. The evidence is sufficient to support a 
jury determination that  the plaintiff proceeded in a prudent man- 
ner past a row of trucks that were obstructing his vision of an in- 
tersection and that having passed the intersection he stopped im- 
mediately upon seeing a vehicle coming in his direction. The un- 
favorable aspects of the plaintiff's evidence would tend to show that  
the plaintiff was proceeding in a vehicle not equipped with lights and 
that  without warning or notice and without maintaining a proper 
lookout drove his vehicle into Durham's path of travel. There are, 
therefore, opposing inferences that can be gleaned from the plain- 
tiff's evidence and the issue is then in the province of the jury. 

[6] The only remaining basis upon which the judgment of nonsuit 
could have been properly entered is failure of the plaintiff to offer 
sufficient evidence of agency to support a jury finding of agency. 
We are of the opinion that there was sufficient evidence that  Dur- 
ham was acting as the agent and servant of the defendant to repel 
nonsuit. 

I n  Scott v .  Lee, 245 N.C. 68, 95 S.E. 2d 89, the Supreme Court 
quoted from the brief of the plaintiff approving his apt statement: 
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"Plaintiff does not contend that  the only inference which can 
be drawn from the evidence shows the defendant to be the 
owner of said Ford truck, but to the contrary the plaintiff rea- 
lizes the evidence and reasonable inferences to be drawn there- 
from are in conflict, and therefore the trial judge usurped the 
province of the jury by refusing to allow them to pass on the 
issues." 

The facts of that case differ as the plaintiff was relying on G.S. 
20-71.l(a) to take his case to the jury, but the quoted statement 
is applicable to the case a t  bar. The ultimate issue for the jury is 
whether the operator was in fact the agent of the defendant and 
then and there acting within the scope of his agency. Whiteside v. 
McCarson, 250 N.C. 673, 110 S.E. 2d 295. The burden is on the 
plaintiff to offer evidence upon which a jury determination can be 
supported. I n  the light most favorable to the plaintiff evidence of- 
fered a t  trial tended to show by the testimony of Walter H. Zingle- 
mann, President of Continental Timbers, Inc., that  on 29 November 
1965 Durham was employed by the defendant and that  he was 
"running the show." Witnesses J. C. Steele and Thurston Rice testi- 
fied that  earlier on that day they had seen Durham working in and 
about the defendant's warehouses driving a forklift and that  they 
knew him to be an employee of the defendant. It would not be an 
unsupportable determination for the jury to conclude that  Durham 
was an employee of the defendant and that he was operating the 
forklift in the course of his employment. 

For the foregoing reasons we hold that the involuntary nonsuit 
was improperly granted and that the plaintiff is entitled to a 

New trial. 

BROCK and BRITT, JJ . ,  concur. 

BUMGARNER C BOWMAN BUILDERS, IKC. v. CLYDE E. HOLLAR, JR., 
AKD WIFE, DORIS S. HOLLiiR 

No. 6925SC501 

(Filed 17 December 1969) 

1. Appeal and Error 5 24-- failure t o  include assignments of error in 
record or brief 

Where the record and brief contain no assignments of error as  required 
by Rules 1 9 ( c )  and 28, only the face of the record proper is presented 
for review. 
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2. Deeds 8 19- restrictive covenants - construction 
Restrictive covenants are not favored and are to be strictly construed 

against limitation on use. 

3. Deeds 8 19- restrictive covenants - intent of parties 
The intention of the parties governs the construction of restrictive cov- 

enants, and such intention must be gathered from study and consideration 
of all the covenants contained in the instrument creating the restrictions. 

4. Deeds 8 19- restrictive covenants - garden utility shed 
Construction of a garden utility shed does not violate restrictive coven- 

ants in a deed providing that no structure shall be erected, altered, placed 
or permitted to remain on any lot other than one detached single family 
dwelling and that no trailer, separate basement, tent, shack, garage 
or other outbuildings erected on the lot shall be used as a residence, tem- 
porarily or permanently. 

5. Costs 8 3- taxing of costs - equitable action - discretion of court 
In  an action for an injunction to prevent defendants from violating 

restrictive covenants in a deed, taxation of costs against the plaintif€ is 
within the court's discretion and is not reviewable on appeal, the action 
being equitable in nature. G.S. 6-20. 

APPEAL by plaintiff from Bryson, J., April 1969 Session of CA- 
TAWBA Superior Court. 

Plaintiff developed a subdivision for the purpose of establishing 
an exclusive, restricted residential district and sold and conveyed a 
certain lot therein to defendants. Defendants purchased said lot with 
knowledge of certain restrictions contained in the deed, three of 
which are as follows: 

"2. All lots in said subdivision as shown on said plat shall be 
known and described as residential lots and no part of said lots 
shall be used for any type of business or stores. No structure 
shall be erected, altered, placed or permitted to remain on any 
lot other than one detached single family d~e l l i ng . ' ~  

"4. No trade or business and no noxious or offensive activities 
shall be carried on upon any lot or tract, nor shall anything be 
done thereon which may be or become an annoyance or nuisance 
to the neighborhood. No livestock or poultry may be kept on 
this property. 

5. No trailer, separate basement, tent, shack, gara,ge or other 
outbuildings erected on these residential lots shall be, a t  any 
time, used as a residence, temporarily or permanently." 

Plaintiff's complaint alleges that defendants have constructed a 
structure approximately ten feet square in size which is going to be 
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used as a kennel for the housing, raising, breeding and selling of 
dogs and that in constructing said structure has violated the terms 
and provisions of the restrictions contained in the deed. Defendants' 
answer admits that  construction has begun on a small yard and 
garden utility shed for the storage of yard and garden tools and 
machinery but denies the remaining substantive allegations of the 
complaint. 

Plaintiff seeks a permanent injunction against defendants to 
prevent them from violating the restrictions set forth in the deed, 
particularly the rest,rictions contained in paragraphs 2 and 4, a 
mandatory injunction ordering defendants to cease building said 
structure and to tear i t  down, an order commanding defendants to 
show cause why such injunctions should not be granted and to have 
costs taxed against defendants. 

The court held that the construction by the defendant is not a 
violation of the restrictions contained in the deed, but that  plain- 
tiff is entitled to an order prohibiting defendants from using said 
building for any business purpose, specifically the raising of dogs 
for purposes of sale. The court then ordered that plaintiff be denied 
the relief prayed for in the con~plaint restraining defendants from 
construction of said utility building, that  defendants are enjoined 
from carrying on a trade or business upon said premises, specifically 
the business of raising dogs for purposes of sale and that  costs be 
taxed against plaintiff. Plaintiff excepted and appealed. 

Kenneth D. Thomas for plaintiff appellant. 

Sigmon & Sigmon b y  Jess Sigmon, Jr., for defendant appellee. 

[I] The record and brief contained no assignments of error as re- 
quired by Rules 19(c) and 28, Rules of Practice in the Court of 
Appeals of North Carolina. This failure to comply with the rules 
would in this case ordinarily present for review only errors appear- 
ing on the face of t'he record proper. Trust  Co,  v. Henry,  267 N.C. 
253, 148 S.E. 2d 7 (1966). We have, nevertheless, considered the 
exceptions listed in the record. 

[4] The primary question presented by plaintiff's exceptions is 
whether the shed being constructed violates the restrictions con- 
tained in the deed, specifically paragraphs 2, 4 and 5 quoted above. 
It is plaintiff's position that  the shed is a structure and that  the 
construction thereof is a violation of the last sentence of paragraph 
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2 of the restrictions. Defendant concedes that the shed is a structure. 
However, i t  is defendantd position that  the constnxtion of the shed 
is not in violation of the restrictions, because paragraph 2, when 
considered in relation to paragraph 5, is ambiguous and susceptible 
to  various interpretations. 

[2, 31 Decision must depend on the construction of paragraphs 2 
and 5 in the restrictions. "Restrictive covenants are not favored and 
are to be strictly construed against limitation on use. In  the absence 
of clear and unequivocal expressions, restrictive covenants are not 
to  be expanded and all doubts are to be resolved in favor of the free 
use of the property." Hullett v. Grayson, 265 N.C. 453, 144 S.E. 2d 
206 (1965). "In construing restrictive covenants, the fundamental 
rule is that  the intention of the parties governs, and that their inten- 
tion must be gathered from study and consideration of all the cov- 
enants contained in the instrument or instruments creating the re- 
strictions." Long v. Branham, 271 N.C. 264, 156 S.E. 2d 235 (1967). 
Using these guidelines, we reach the conclusion that  the construction 
of the shed by the defendants is not a violation of the restrictions 
contained in the deed. 

Paragraph 2, standing alone, is not ambiguous and would serve 
to  prohibit any structure on the lot except one detached single 
family dwelling. However, when paragraph 2 is read in conjunction 
with paragraph 5, the real meaning of the restrictions and intent of 
the parties become doubtful. Paragraph 5 could reasonably be con- 
strued to mean that  the enumerated structures or other outbuildings 
could be erected on the lot so long as they were not used as a tem- 
porary or permanent residence. Indeed, the use of the word "out- 
building" in paragraph 5, when taken without consideration of the 
provisions of paragraph 2, implies that  other structures separated 
from the dwelling may be erected on the lot so long as they are not 
used as a residence. An outbuilding is defined in Black's Law Dic- 
tionary, 4th Ed., as "[Slomething used in connection with a main 
building. (Citation omitted). A small building appurtenant to a 
main building, and generally separated from i t ;  an outhouse. (Cita- 
tion omitted)." It is defined in Webster's Third New International 
Dictionary (1968) as "a building separate from but accessory to a 
main house.'' Additionally, paragraph 5 does not provide that  none 
of the structures enumerated shall be erected but, when considered 
alone, is susceptible of the interpretation that  if any or all of them 
should be erected on a lot, none could be used as a residence. 

[4] Concededly, paragraph 5 is also susceptible of interpretation 
as defining, by enumeration, those structures which cannot be used 
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as a "detached single family dwelling". I n  view of the apparent am- 
biguity of the restrictions when considered together, we are con+ 
pelled to resolve these doubts in favor of the defendants. Long v.  * 
Branham, supra; Hullett v. Grayson, supra. 

[S] Plaintiff excepted to the court's assessment of costs against 
plaintiff. This action is equitable in nature, and the taxing of costs 
is within the discretion of the court and the court's action is not 
reviewable. G.S. 6-20; Hoskins v. Hoskins, 259 N.C. 704, 131 S.E. 
2d 326 (1963). 

Affirmed. 

MALLARD, C.J., and HEDRICX, J., concur. 

STATE O F  NORTH CAROLINA v. JOSEPH MARTIN 

KO. 696SC384 

(Filed 17 December 1869) 

1. Municipal Corporations § 30- mobile homes -violation of zoning 
ordinance 

The evidence is held sufficient for the jury in this prosecution for un- 
lawfully parking or storing a mobile home or trailer in violation of a 
municipal zoning ordinance. 

2. Statutes § 4- construction - constitutionality 
If a statute is susceptible of two interpretations, one constitutional and 

the other unconstitutional, the former will be adopted. 

3. Municipal Corporations § 30- Ahoskie zoning ordinance - mobile 
home parks 

Zoning ordinance of the Town of Ahoskie clearly and concisely estab- 
lishes the standards and procedures for obtaining approval of a mobile 
home park by the Town Council. 

4. Municipal Corporations 9 30- zoning ordinance - constitutionality 
- nonconforming uses - applicability to defendant 

I n  this prosecution for unlawfully parking or storing a mobile home in 
violation of a municipal zoning ordinance, sections of the zoning ordinance 
attacked by defendant as  unconstitutional relating to duties of the build- 
ing inspector with reference to nonconforming uses in existence a t  the 
time the ordinance was adopted do not apply to defendant, where the evi- 
dence shows that defendant moved his mobile home into the municipality 
more than two years after adoption of the ordinance. 
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5. Municipal Corporations § 30- Ahoskie zoning ordinance - main- 
tenance permits - discretion of building inspector - constitutionality 

Zoning ordinance of the Town of Alioskie does not authorize the build- 
ing inspector in his unbridled discretion to determine whether or not a 
temporary maintenance permit for a mobile home park should be issued, 
the ordinance specifically providing that no maintenance permit may be 
issued for any mobile home park not in operation when the ordinance was 
adopted, and the ordinance being specific as to the conditions under which 
such permit may be issued. 

6. Municipal Corporations 9 30- violation of zoning ordinance - fail- 
ure to enforce against others 

I t  is no defense to a charge of unlawfully parking a mobile home in vio- 
lation of a municipal zoning ordinance that the ordinance has not been 
enforced against the owners of other mobile homes parked in the town. 

APPEAL by defendant from Bundy, J., April 1969 Term of HERT- 
FORD Superior Court. 

Defendant was tried on a warrant charging in essence that  on or 
about 11 September 1968 he did unlawfully park or store a mobile 
home or trailer in the Town of Ahoskie in violation of Article 5, 
Section 2 of the zoning ordinance. Evidence for the State tended to 
show the following. The ordinance was duly adopted by the town on 
24 January 1966. On or about 3 September 1968 the defendant caused 
the trailer to be placed behind a service station in the town. Prior 
to placing the trailer the defendant was advised by the building in- 
spector that to do so would be unlawful. After (the trailer was placed 
on the lot, the building inspector sent a written notice to the defend- 
ant  advising him that  he was in violation of the ordinance and re- 
quested that he comply with the ordinance by 10 September 1968. 
The evidence further tended to show that he and his wife were liv- 
ing there as of the date of the trial on 21 April 1969. The lot on 
which the trailer is located is not within an approved mobile home 
park and no maintenance permit has been issued. The defendant of- 
fered no evidence. 

From a verdict of guilty and judgment thereon the defendant 
appeals. 

Attorn'ey General Robert Morgan by  S ta f f  Attorney Edward L. 
Eatman, Jr., for the State. 

Jones, Jones and Jones b y  Joseph J. Flythe for defendant ap- 
pellant. 

VAUGHN, J. 
[I] Defendant's assignment of error based on the failure of the 
court to allow his motion for nonsuit a t  the close of the evidence is 



20 I N  THE COURT OF APPEALS [7 

overruled. Taking the evidence in the light most favorable to the 
State, as we are required to do, i t  was clearly sufficient to withstand 
motion for nonsuit. 

Defendant contends that the ordinance which he is charged with 
violating is unconstitutional and assigns as error the denial of his 
motion to quash the warrant. 

"A municipal ordinance is presumed to be valid, and the burden 
is upon the complaining party to show its invalidity or inap- 
plicability. And a municipal ordinance promulgated in the exer- 
cise of the police power will not be declared unconstitut,ional 
unless it is clearly so, and every reasonable intendment wilI be 
made to sustain it." 5 Strong, N.C. Index 2d, Municipal Cor- 
porations, 8 8, p. 626. 

121 If a statute is susceptible of two interpretations, one constitu- 
tional and the other unconstitutional, t,he former will be adopted. 
State v. Dorsett, 3 N.C. App. 331, 164 S.E. 2d 607. 

The defendant specifically contends that the entire article of the 
zoning ordinance which deals with mobile homes, trailers and mobile 
home parks is unconstitutional because (1) ". . . there is an un- 
constitutional attempt to confer on the Ahoskie Building Inspector 
a naked arbitrary power to make a determination without standards 
of legislative guidance as to who and when and where and for what 
purpose a trailer home may be parked within the Town of Ahoskie 
. . ." and (2) the building inspector is authorized ". . . in his 
unbridled discretion, to determine whether additional temporary 
permits for the period of 120 days may be issued. . . ." 
[3] The section of the ordinance under which defendant was con- 
victed makes it unlawful to store or park a mobile home in the town 
except in approved mobile home parks. Although defendant does not 
contend that he has attempted to establish an approved mobile home 
park and therefore that section is not relevant here, the ordinance 
clearly and concisely establishes the standards and procedures for 
obtaining approval of such park by the Town Council. 

141 The sections which the defendant specifically attacks relate 
to duties of the building inspector with reference to nonconforming 
uses which were in existence a t  the time of the adoption of the 
ordinance. As is the case here, zoning ordinances generally make 
special provisions for land uses existing a t  the time of the enact- 
ment or effective a t  the time of their enactment or effective date. 58 
Am. Jur., Zoning, § 146, p. 1021. The evidence here tends to show 
that defendant moved his trailer into the town more than two years 
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after the adoption of the ordinance. The sections he questions would 
not therefore apply to him. 

[S] The ordinance specifically provides that no maintenance per- 
mit may be issued for any mobile home park not in operation on the 
date of the ordinance. With reference to nonconforming parks in 
operation upon the effective date of the ordinance, the ordinance 
provides that  "subject only to the provisions of this ordinance" the 
building inspector may issue temporary maintenance permits for 
renewal periods of 120 days. The ordinance is specific as to the 
conditions under which such a permit may be issued. This authority 
must also be read in the light of Article 9, Section 4 of the ordinance 
which in pertinent part provides: 

"It is the intention of this ordinance that  all questions aris- 
ing in connection with the enforcement of the ordinance shall 
be presented first to the Building Inspector and that such ques- 
tions shall be presented to the Board of Zoning Adjustment only 
on appeal from the Building Inspector; and that  from the de- 
cision of the Board of Adjustment recourse shall be had to the 
courts as provided by law." 

This assignment of error is overruled. 

161 The defendant attempts to show by the cross-examination of 
plaintiff's witnesses that  other trailers were parked in the town and 
that  the ordinance had not been enforced against them. It is no 
defense to a criminal charge nor to one of this type that  others have 
not been penalized or the law enforced as to them. Gastonia v .  Par- 
rish, 271 N.C. 527, 157 S.E. 2d 154. 

No error. 

BROCK and BRITT, JJ., concur. 

DIANE J. BONAVIA v. SAMUEL R. TORRES0 AND INEZ TORRESO 

No. 691DC448 

(Filed 17 December 1969) 

1. Pleadings 9 10- demurrer - consideration of facts not in pleading 
In  passing upon a demurrer the court may not consider any fact not 

appearing in the pleading and the legal instruments incorporated therein. 
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2. Pleadings 8 19- effect of demurrer 
A demurrer admits, for the purpose of testing the sufficiency of the 

pleading, the truth of factual averments well stated. 

3. Divorce and Alimony § 22; Infants 8-- child custody proceed- 
ing - jurisdiction of district court - physical presence in State 

In  this child custody proceeding instituted in the district court, the 
complaint is not demurrable for lack of jurisdiction on the ground that 
it appears on the face of the complaint that the child is a resident of 
Cbnnecticut, i t  not so appearing on the face of the complaint, and the 
district court having jurisdiction since it  appears on the face of the com- 
plaint that the child is physically present in this State. G.S. 50-13.5(c) 
(2) ( a ) ,  G.S. 5013.5(a) and (b), G.S. 78-244. 

4. Dsivorce and Alimony § !Z2; Infants § 8; Constitutional Law § 26- 
child custody proceeding - adopted child - full faith and credit - 
demurrer 

I n  this child custody proceeding, the complaint is not subject to d e  
murrer on the ground that plaintiff is claiming custody of an adopted 
child and seeks to attack an adoption judgment of another state which is 
entitled to full faith and credit under Art. 4, Sec. 1, of the U. S. Constitu- 
tion, where plaintiff alleges circumstances under which she signed a pur- 
ported consent to adoption, but i t  does not appear on the face of the 
complaint that an adoption proceeding was ever instituted or completed 
in this or any other state. 

6. Pleadings 9 !22-- speaking demurrers 
Defendant's demurrer to the complaint in this child custody proceeding 

is a "speaking demurrer" since it invokes the aid of supposed facts which 
do no~t appear in the complaint. 

APPEAL by plaintiff from Privott, District Judge,  a t  the May 
1969 Session of DARE District Court. 

I n  her complaint filed 28 February 1969, plaintiff alleges. (sum- 
marized unless otherwise indicated) 

Plaintiff is a resident of Dare County, North Carolina, and de- 
fendants are residents of the State of Connecticut. Plaint .3  is the 
mother of Lisa Danielle Torreso (Lisa) who was born on 2 January 
1961. The feme defendant is plaintiff's mother and the male defend- 
ant is plaintiff's stepfather. 

"V. That  plaintiff, during the latter part of the year 1961, after 
many months of mental pressure, accompanied by many threats of 
physical harm directed a t  the plaintiff by the defendants, signed a 
paper while not in the exercise of her own free will, which is pur- 
ported to have been a consent to adoption. That defendants threat- 
ened that  if plaintiff, unmarried a t  that  time, did not sign the paper, 
the defendants had made arrangements to have the plaintiff com- 
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mitted to an institution for t,he insane; and that  plaintiff was so con- 
stant,ly harassed with threats by the defendants that  her free will 
and judgment was deprived her." 

I n  August 1968, pursuant to a telephone call to  plaintiff from 
her mother, plaintiff and her husband went to Connecticut, got Lisa 
and her clothes and brought her back to North Carolina where plain- 
tiff entered Lisa in school a t  Buxton. Plaintiff is now married and 
she and her husband have a six-year-old son. Plaintiff's husband is 
gainfully employed and makes proper provision for himself, plain- 
tiff and the two children. The four of them enjoy many family ac- 
tivities together including religious worship services. 

Defendants have had extensive marital difficulties, including 
quarrels, physical violence, and numerous separations, all of which 
have had an adverse effect on Lisa's physical and mental health. 
Plaintiff and her family are highly regarded in their community and 
Lisa's best interests would be served if her custody were awarded to 
plaintiff. Plaintiff prays that  Lisa's temporary and permanent cus- 
tody be awarded to plaintiff. 

On 14 May 1969, defendants filed a demurrer to the complaint 
alleging that the complaint does not state facts sufficient to consti- 
tute a cause of action against the defendants for that:  

"I. It appears upon the face of the Complaint that  the Court 
does not have jurisdiction of the subject matter of this litigation, 
to  wit, the minor child, a resident of Connecticut. 

11. That the Complaint is a statement of a defective cause of 
action in purportedly claiming custody in an adopted child. 

111. It purports to attack or set aside an adoption judgment. 

IV. That plaintiff may not, by collat,eral attack, set aside a 
judgment entitled to full faith and credit under Article 4, Section 
1, of the Constitution of the United States." 

From judgment of the district court sust,aining the demurrer and 
dismissing the action, plaintiff appealed. 

Xellogg & Wheless b y  Dwight H .  Wheless for plaintiff appellant. 

McCown $. McCown b y  Wallace H .  McCown for defendant ap- 
pellees. 

BRITT, J. 
[I, 21 In passing upon a demurrer, the court is confined to a con- 
sideration of the pleading and the legal instruments incorporated 
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therein and may not consider any fact not appearing therein. 6 
Strong, N.C. Index 2d, Pleadings, 8 19, pp. 327, 328. A demurrer ad- 
mits, for the purpose of testing the sufficiency of the pleading, the 
truth of factual averments well stated. McLeod v. McLeod, 266 
N.C. 144, 146 S.E. 2d 65. 
[3] Defendants contend first that  the District Court of Dare 
County does not have jurisdiction of the subject matter of this liti- 
gation for that  i t  appears upon the face of the complaint that  the 
minor child, Lisa, is a resident of Connecticut. This contention has 
no merit. I n  the first place, i t  does not appear upon the face of the 
complaint that Lisa is a resident of Connecticut. Furthermore, G.S. 
50-13.5(a) and (b) clearly provide that  except in certain cases a 
civil action is proper procedure to determine custody of a minor 
child, and G.S. 50-13.5 (c) (2) (a) provides that  the courts of this 
State shall have jurisdiction to enter orders providing for the custody 
of a minor child when "[tlhe minor child resides, has his domicile, 
or is physically present in this State." See Rothman v. Rothman, 6 
N.C. App. 401. G.S. 78-244 provides that the district court division 
is the proper division of the General Court of Justice for the trial 
of civil actions and proceedings for chiId custody. The complaint al- 
leges that  Lisa came from Connecticut to North Carolina in August 
1968 and has resided and attended school in North Carolina since 
that  time. The complaint was not demurrable for lack of jurisdiction. 

[4] In  paragraphs numbered 11, I11 and IV, defendants contend 
that  the complaint reveals that  plaintiff is claiming custody of an 
adopted child and that  plaintiff seeks to attack or set aside an adop- 
tion judgment entitled to full faith and credit under Article 4, Sec- 
tion 1 of the United States Constitution. This contention is with- 
out merit. In  paragraph V of the complaint set forth above, plain- 
tiff alleges the circumstances under which she signed a purported 
consent to  adoption, but i t  does not appear upon the face of the 
complaint that an adoption proceeding was ever completed, in this 
or any other state; in fact, i t  does not appear that  an adoption pro- 
ceeding was ever instituted. 

I n  McDowell v. Blythe Brothers Co., 236 N.C. 396, 72 S.E. 2d 
860, in an opinion by Ervin, J., i t  is said: 

'(* * * The only office of a demurrer is to test the legal suffi- 
ciency of the facts stated in the pleading of an adversary. I n  
consequence, i t  is not permissible for a demurrant to incorporate 
in his demurrer facts not shown by the pleading challenged by 
the demurrer. Where a demurrer to a complaint invokes the aid 
of a supposed fact which does not appear in the complaint, i t  
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is a 'speaking demurrer,' and offends both the common law and 
code systems of pleading. The court will not consider the sup- 
posed fact introduced by the 'speaking demurrer' in passing om 
the legal sufficiency of the facts alleged in the complaint. (Cit- 
ing numerous authorities) " 

151 The demurrer under consideration is a "speaking demurrer,'? 
for i t  invokes the aid of supposed facts which do not appear in the 
complaint. When these supposed facts are disregarded and recourse 
is had to the complaint itself, we hold that  plaintiff alleged sufficient 
facts to invoke the jurisdiction of the District Court of Dare County 
to pass upon the question of Lisa's custody. Of course, we do not 
presume to foresee the allegations defendants will plead in their 
answer. 

The judgment sustaining the demurrer is 

Reversed. 

BROCK and VAUGHN, JJ., concur. 

SPOONER'S CREEK LAND CORPORATION V. ROMA STYRON AND W m ,  
CATHERINE STYRON 

No. 693SC39S 

(Filed 17 December 1989) 

1. Controversy Without  Action § 1- scope of remedy - sufficiencg 
of deed - necessary parties 

The sufficiency of a deed to convey title can be adjudicated by the sub- 
mission of a controversy without action under G.S. 1-250; however, all 
persons having an interest in the controversy must be parties to the end 
that they may be concluded by the judgment and that the controversy be 
finally adjudicated. 

2. Dedication § 1- dedication by  m a p  -subdivision streets and parks - r ights  acquired 
Where lots are sold and conveyed by reference to a map or plat which 

represents a division of a tract of land into streets, lots, parks and play- 
grounds, a purchaser of a lot or lots acquires the right to have the streets, 
parks, and playgrounds kept open for his reasonable use; and this right 
may not be extinguished or diminished except by agreement or estoppel. 

3. Dedication § 1- dedication t o  public 
A dedication must be made to the public and not to part of the public. 
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4. Deeds 5 20; Part ies  § 1; Dedication 8 1; Vendor and  Purchaser 
§ 10-- action for  specific performance - subdivision m a p  - park 
a rea  - necessary parties 

Where a contract for the sale of a tract of land in a subdivision pro- 
vided that the tract would be conveyed to defendant free and clear of all  
encumbrances, and where there is a map of the subdivision on which the 
word "PARK" appears in the area embracing the tract in question and 
other parties have purchased lots in the subdivision with reference to the 
map, equity will not compel the defendant to comply with the contract 
until the other parties have been brought into the action as necessary 
parties and their rights, if any, have been determined with respect to the 
park. 

I 

8. Judgments  §§ 1, 17- void judgment - citizen n o t  par ty t o  t h e  ac- 
tion 

A judgment rendered by a court against a citizen affecting his vested 
rights in an action or proceeding to which he is not a par@ is absolutely 
void as to him. 

6. Controversy Without  Action § determination on  agreed facts 
Upon submission of a controversy without action under G.S. 1-250, the 

cause is for determination on the agreed facts and the court is without 
authority to find additional facts or to infer or deduce further facts from 
those given. 

7. Controversy Without  Action § 2-- hearing o n  ul t imate facts  
Ordinarily i t  is only when ultimate, not merely evidentiary, facts are  

contained in the agreed statement that there is a genuine submission of 
an agreed case. 

8. Controversy Without  Action 5 s ult imate facts  - evidentiary facts 
Ultimate facts are the final facts required to establish the plaintiff's 

cause of action or the defendant's defense; evidentiary facts are those 
subsidiary facts required to prove the ultimate facts. 

9, Controversy Without  Action $ 2-- na ture  of facts  admitted 
The facts admitted must be so conclusive and comprehensive in  their 

character a s  to present only bare questions of law for the court. 

BRITT, J., dissents. 

APPEAL by defendants from Cowper, J., 10 April 1969 Session of 
CARTERET Superior Court. 

Under the provisions of G.S. Chapter 1, Article 25, the parties 
submitted a controversy without action. The facts in the agreed 
case pertinent to this appeal are as follows. Plaintiff and defendant 
entered into a contract to respectively sell and buy a tract of land 
on Bogue Sound. The defendants refused to accept the deed or pay 
the purchase price on the ground that the plaintiff could not convey 
fee simple unencumbered title to the property. On a map entitled 
"Spooner's Creek Harbor, Inc., Section No. 1," the word "PARK" 
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appears on the area which includes the tract in quest,ion. The agreed 
case also provided: 

"It is also agreed that other parties have purchased lots 
within Spooner's Creek Harbor, Inc., Section 1, with reference 
to the aforesaid map. No use of the area designated as 'PARK' 
on said map has been made for any purpose. No public body has 
done anything to accept the area as a park. It is an undeveloped 
tract of woodsland bordering t'he waters of Bogue Sound." 

The trial judge made certain findings of fact including a finding 
that ''the area designated as 'PARK' on the aforesaid map is not a 
part of Spooner's Creek Harbor, Inc., Section No. 1, subdivision as 
shown on the aforesaid map but is an area adjacent thereto and 
that no dedication of the area marked 'PARK' on said map nor of- 
fer to dedicate said area as a park was intended to be made by such 
designation . . ." 

The court concluded as a matter of law that there has been no 
dedication of said area as a "PARK" either for public use or by pur- 
chasers of lots within the subdivision and the plaintiff could convey 
fee simple unencumbered title. 

From a judgment ordering specific performance defendants ap- 
peal. 

Nelson W.  Taylor for plaintiff appellees. 
Boshamer and Graham b y  Otho L. Graham for defendant appel- 

lants. 

VAUGHN, J. 
[I] The sufficiency of a deed to convey title can be adjudicated by 
the submission of a controversy without action under G.S. 1-250; 
however, all persons having an interest in the controversy must be 
parties to the end that they may be concluded by the judgment and 
the controversy be finally adjudicated as in the case of an action. 
Peel v. Moore, 244 N.C. 512, 94 S.E. 2d 491; Realty Corp. v. Koon, 
216 N.C. 295, 4 S.E. 2d 850. 

E2, 31 The principle is well settled that where lots are sold and 
conveyed by reference to a map or plat which represents a division 
of a tract of land into streets, lots, parks and playgrounds, a pur- 
chaser of a lot or lots acquires the right to have the streek, parks 
and playgrounds kept open for his reasonable use. In a strict sense 
i t  is not a dedication, for a dedication must be made to the public 
and not to part of the public. It is a right in the nature of an ease- 



28 I N  T H E  COURT OF APPEALS [ 7 

ment appurtenant. Whether i t  be called an easement or a dedication, 
the right of the lot owners to the use of the streets, parks and play- 
grounds may not be extinguished or diminished except by agreement 
or estoppel. This is true because the existence of the right was an 
inducement to and a part of the consideration for the purchase of 
the lots. Realty Co. v. Hobbs, 261 N.C. 414, 135 S.E. 2d 30. 

14, 51 The agreed statement of facts in this case discloses that 
"other parties have purchased lots within Spooner's Creek Harbor, 
Inc., Section 1, with reference to the aforesaid map." Although these 
purchasers clearly have an interest in the controversy, they are not 
parties to this controversy without action. It is axiomatic that  judg- 
ment rendered by a court against a citizen affecting his vested rights 
in an action or proceeding to which he is not a party is absolutely 
void as to him. The Board of Health v. Brown, 271 N.C. 401, 156 
S.E. 2d 708. Since others have purchased lots within the subdivision 
with reference to the map, no judicial declaration should be made 
which has no binding effect, but which might seriously cloud and 
interfere with such rights as they might have. Britt v. Children's 
Homes, 249 N.C. 409, 106 S.E. 2d 474. 

141 Except for certain restrictions not relevant to this appeal, the 
contract between the plaintiff and the defendant provided that  the 
property would be conveyed free and clear of all encumbrances. 
Under such circum~tances equity will not conlpel the defendant to 
comply with the contract until the rights, if any, of purchasers of 
lots in the subdivision have been determined. Story v. Walcott, 240 
N.C. 622, 83 S.E. 2d 498; Sheets v. Dillon, 221 N.C. 426, 20 S.E. 2d 
344. 

[6-91 Three of the four assignments of error brought forward by 
the defendant are exceptions to  "findings of fact" by the trial judge. 
Upon submission of a controversy without action under G.S. 1-250, 
the cause is for determination on the agreed facts. The court is 
without authority to find additional facts or to infer or deduce fur- 
ther facts from those given. Sparrow v. Casualty Co., 243 N.C. 60, 
89 S.E. 2d 800; Greensboro v. Wall, 247 N.C. 516, 101 S.E. 2d 413; 
Realty Corp. v. Koon, wpm,  and cases cited. Ordinarily i t  is only 
when ultimate, not merely evidentiary facts are contained in the 
agreed statement that  there is a genuine submission of an  agreed 
case. 3 Am. Jur. 2d, Agreed Case, § 33, p. 744. Ultimate facts are the 
final facts required to establish the plaintiff's cause of action or the 
defendant's defense; and evidentiary facts are those subsidiary facts 
required to  prove the ultimate facts. Woodard V. Mordecai, 234 
N.C. 463, 67 S.E. 2d 639. The facts admitted must be so conclusive 
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and comprehensive in their character as to present only bare ques- 
tions of law for the court. Trustees v. Banking Company, 182 N.C. 
298, 109 S.E. 6. 

It may wcll be that agreement on the ultimate facts in this con- 
troversy would require too grave and serious an admission, if not 
a fatal one, on the part of one or more of the litigants. If so, the facts 
may be determined in the crucible of actual controversy before a 
jury, or by the court if the present litigants as well as all other nec- 
essary parties can agree to waive trial by jury. 

Reversed. 

BROCIC, J., concurs. 

BRITT, J., dissents. 

J. I. CASE CREDIT CORPORATION vs. EAGLE 1I:QUIPMENT COMPL4NY, 
INC., 11. M. BARNES, JR., BERYL T. RARNES, VERNON H. RARNES, 
MARIE H. BARNES, LOTIS W. JOYNER AM DOROTHY B. JOYNER 

No. 6NSC537 

(Filed 17 December 1969) 

1. Par t ies  § 1- necessary parties 
Necessary parties must be brought into the action. 

2. Par t i es  8 4- proper parties 
Proper parties may be brought into the action, but whether they are  

brought in or not is a matter within the discretion of the court. 

3. Part ies  §§ 1, 8-- joinder of parties - r ights  affected 
The party to be joined rnust have rights which will be directly affected 

by the judgment in the ease involved. 

4. Part ies  §§ 1, 4- necessary parties - action o n  f a r m  equipment fi- 
nancing plan - manufacturer - finance company 

In an action by a finance company against a farm equipment sales c0.m- 
pany and against individual defendants who had guaranteed to the finance 
company and to a farm equipment manufacturer the unconditional fulfill- 
ment of all obligations incurred by the equipment company under a floor 
plan financing agreement, the manufacturer wtls not an indispensable party 
to the suit and thus was not a necessary party, where (1) the manufac- 
turer and the finance company were two separate corporations and each 
submitted bills for their respective accounts with the equipment company 
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and ( 2 )  all merchandise and material returned by the equipment com- 
pany to the manufacturer was credited toward the debt of the equipment 
company with the finance company, and there was no allegation of over- 
payment to the manufacturer. 

APPEAL by individual defendants, H. M. Barnes, Jr., Beryl T. 
Barnes, Vernon H. Barnes, Marie H. Barnes, and Eagle Equipment 
Company, Inc., from Hubbard, J., 7 April 1969 Session of the WILSON 
County Superior Court. 

Eagle Equipment Company (Eagle), through its president, H. 
M. Barnes, Jr., entercd into two agrecments, an Agricultural Dealer's 
Sales Contract and Purchase Agreement, and a Utility Dealer's Sales 
Contract and Purchase Agreement with J. I. Case Company (Case) 
on 11 November 1963, thc contracts taking effect on 30 January 
1964. In  consideration of the execution of these two agreements and 
Floor Plan Financing Agreements and a Financing Agreement, en- 
tered into on 11 Novembcr 1963) two contracts labeled "guarantee" 
agreements wcre executcd between all the individual parties defend- 
ant and both Case and J. I. Case Credit Corporation (Credit). These 
stated that the individual defendants would "unconditionally guar- 
antee to Case and Credit the complete fulfillmcnt of all obligations 
and undertakings by Eagle Equipment Company, Inc., of Wilson, 
North Carolina . . . including, without limitation, the payment 
of any and all indebtedness, notes or accounts. . . ." Eagle Equip- 
ment Company continued to be a dealer for Case merchandise until 
May, 1966 a t  which time the relationship was discontinued by mu- 
tual consent. 

Pursuant to these agreements Case would sell merchandise to 
Eagle. Case would then in turn assign its interest to Credit for value 
and Credit would finance the purchase through a floor plan financing 
agreement. Monies receivcd from t,he sale of the Case implements 
were thus to go to Credit and not to Case. Separate statements of 
Eagle's accounts with Case and Credit were made to Eagle each 
month. 

On 13 May 1966 a tentative accounting was allegedly agreed to 
between representatives of Case, Credit and Eagle. The inventory 
of Case machines was given a value for credit upon return to Credit, 
contingent upon repairs being made on some machines by Eagle. 
Allegedly, these repairs wcre not accornplishcd, and a rcvised schedule 
was sent to Eagle on 1 June 1966 by the credit manager of Credit 
which reflected the rcduced valuation of the machines which were to 
be returned not repaired. In the meantime, some $6,000 worth of 
spare parts and a Ford truck worth $2,000 were returned to Case. 
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Some $3,500 in "reserve account" credits would be due Eagle after 
all notes held by Credit for sales Eagle made were paid in full. 

Upon the refusal of Eagle to pay the account of Credit as stated, 
this action was brought for $19,788.62 plus interest from 1 May 
1966. In view of the complex nature of the facts, the trial judge ap- 
pointed a Referee, to which both parties excepted. The Refcree found 
that the contracts were entered into as stated above, including the 
floor plan financing agreements and the guarantee agreements. He 
also found that the representatives of Credit and Eagle established 
values for equipment to be returned to Credit, which were in some 
cases subject to the oral condition that the value would only apply 
if the equipment were repaircd to proper working order. 

During the hearing before the Referee on 27 and 28 August 1968, 
the defendants made a motion that Case be made a party defendant 
and that the hearing be continued. The Referee denied the motion. 
The defendants took an exception and gave notice of appeal to the 
Judge of the Superior Court. The taking of evidence before the 
Referee continued, however, and under date of 6 December 1968, 
the Referee filed his report with extensive findings of fact and con- 
clusions of law. The Referee found that the corporate defendant and 
the individual defendants jointly and severally were indebted to the 
plaintiff in the sum of $19,756.60, together with interest thereon 
from 1 May 1966. 

On 14 February 1969 the defendants filed a motion to strike 
the Referee's findings of fact and also filed exceptions to the Ref- 
eree's report and decision. At the same time, the defendants made a 
motion to make Case a party to the action and that the matter be 
remanded to the Referee for further hearing. 

On 5 June 1969 Hubbard, Judge Presiding, entered an order de- 
nying the motion of the defendants to make Case a party defendant. 

From this last order the defendants appealed to this court. 

Vernon F. Daughtridge, for defendant appellants. 

Narron and Holdford by William H. Holdford, for plaintiff up- 
pellee. 

11, 21 The question presented is whether Case is a necessary party 
defendant. If Case is a proper but not a necessary party, then the 
only attack which could be mounted on the decision in the trial 
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court would require a showing of an abuse of discretion. Necessary 
parties must be brought into the action. Proper parties may be 
brought into the action, but whether they are brought in or not is a 
matter within the discretion of the court. 

I n  1 McIntosh, N. C. Practice 2d, S 584, p. 292, i t  is stated: 

". . . Necessary or indispensable parties are those whose in- 
terests are such that no decree can be rendered which will not 
affect them, and therefore the court cannot proceed until they 
are brought in. Proper parties are those whose interests may be 
affected by a decree, but the court can proceed to adjudicate 
the rights of others without necessarily affecting them, and 
whether they shall be brought in or not is within the discre- 
tion of the court. . . . 17 

[3] The party to be joined must have rights which will be directly 
affected by the judgment in the case involved. Pickelsimer v. Pickel- 
simer, 255 N.C. 408, 121 S.E. 2d 586 (1961). See also Corbett u. 
Corbett, 249 N.C. 585, 107 S.E. 2d 165 (1959). 

[4] I n  the instant case, Case and Credit were two separate cor- 
porations, and each submitted separate bills for their respective ac- 
counts with Eagle. Any merchandise and material returned by Eagle 
to Case was credited toward the debt of Eagle with Case. There has 
been no allegation of overpayment to Case, and even if there were, 
i t  would appear that this would be a matter between Case and Eagle 
alone. In this action between Credit and the defendants, Case is not 
involved, and the rights existing between Credit and the defendants 
can be adjudicated without affecting any rights of Case. Case is 
not an indispensable party to the instant suit, and thus is not a 
necessary party. If Case should be a proper party, no abuse of dis- 
cretion by the trial judge has bcen shown in refusing to make Case 
a party to this action. 

The order of Judge Hubbard refusing to make Case a party is 

Affirmed. 

PARKER and GRAHAM, JJ., concur. 
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SARAH JORDAN, ADMINISTRATRIX OF T~ ESTATE OF BOBBY GENE HAR- 
REILL, DECEASED v. THOMAS WILLIAMS, JR., AND THOMAS W I L  
LIAMS, SR., AND SARAH BOND JORDAN, ADDITIONAL DEFENDANT 

No. 696SC459 

(Filed 17 December 1969) 

1. Automobiles $ 47- physical facts  at accident scene 
Physical facts a t  the scene of an accident may speak louder than the 

testimony of witnesses, and the interpretation of the physical facts is 
ordinarily the province of the jury. 

2. Automobiles $ 58- negligence in making U-turn - sufficiency of 
evidence 

In  this wrongful death action, plaintiff's evidence is held sufficient to 
be submitted to the jury on the issue of defendant's negligence in making 
a U-turn in front of the automobile driven by plaintiff's intestate. 

3. Witnesses $ 4- impeachment of party's own witness - wntradic- 
tion of such witness 

While a party may not impeach his own witness, he may contradict such 
a witness by showing that the witness has previously made a contradic- 
tory statement or that the physical facts do not permit the inference that 
the occurrence in question happened as  the witness said it  did. 

4. Witnesses $ 4- contradiction of party's own witness 
I n  this wrongful death action, the trial court did not err in permitting 

plaintiff to question plaintiff's witness, whose testimony was favorable 
to  defendant, as  to how he had answered certain questions a t  a previous 
hearing, since plaintid was attempting to contradict the witness rather 
than impeach him. 

APPEAL by  defendant,^ from Bundy, J., May 1969 Session, BERTIE 
Superior Court. 

Action for damages for the death of Bobby Gene Harrell (Har- 
rell) in an automobile wreck which occurred on Highway No. 350, 
3 miles west of Colerain, about 8:00 p.m. on 9 February 1968. The 
weather was clear, the highway dry, hard-surfaced and approxi- 
mately 22 feet in width. The highway was straight and level for 
several hundred yards west of the point of collision. There were two 
vehicles involved, a 1967 Corvair automobile owned by Sarah Bond 
Jordan and driven a t  the time by her son-in-law, Harrell, who was 
alone in the automobile, and a 1960 Chevrolet automobile owned by 
the defendant, Thomas Williams, Sr., and driven a t  the time by his 
son, Thomas Williams, Jr.  It was admitted in the pleadings that 
Williams, Jr., was driving the 1960 Chevrolet automobile under such 
circumstances as to make his father responsible. 

Both vehicles prior t,o the collision were proceeding in an east- 
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erly direction. The Williams automobile was in front, and accord- 
ing to the contentions of the plaintiff, pulled over to the shoulder 
of the road on the south side and then turned back on the highway 
in an effort to make a U-turn and go back to the west. While the 
Williams automobile was making this maneuver the Harrell auto- 
mobile struck the Williams automobile on the left front fender and 
then proceeded beyond the Williams automobile and came to rest 
off the hard surface and to  the north of the highway. Harrell was 
removed unconscious from the automobile and died shortly there- 
after without regaining consciousness. 

The plaintiff contended that the defendants were negligent in 
making a U-turn in front of Harrell. The defendants denied negli- 
gence and alleged contributory negligence on the part of Harrell in 
that he was operating a t  an excessive rate of speed, not maintain- 
ing a proper lookout and failing to keep his vehicle undcr proper 
control. The defendants denied that the Williams vehicle ever started 
a U-turn but to the contrary had pulled off' the highway onto the 
southerly shoulder thereof and was completely off the highway and 
motionless when i t  was struck by the Harrell vehicle. The defend- 
ants filed a cross action for property damagc to the Williams Chev- 
rolet automobile and for personal injuries received by Williams, Jr. 

The jury returned a verdict for the plaintiff and awarded $10,000 
damages. The dcfendanis appealed assigning as error the refusal of 
the motion for judgment as of nonsuit a t  the close of all of the evi- 
dence and for failure of the trial court to exclude certain evidence. 

Pritchett, Cooke and Bz~rch by J .  A. Pritchett for defendant ap- 
pellants. 

Jones, Jones and Jones by Joseph J. Plythe for plaintiff appellee. 

CAMPBELL, J. 

[I, 21 On a motion for judgment as of nonsuit the evidence is 
viewed in the light most favorable to the plaintiff. Bowen v. Gard- 
ner, 275 N.C. 363, 168 S.E. 2d 47 (1969). When so viewed the evi- 
dence is susceptible to the interpretation that the actual collision 
occurred on the hard surface of the highway. It was open country 
and the maximum speed limit was 60 m.p.h. Debris was scattered 
all over the highway. The Williams automobile came to rest with the 
front end headed in a northerly direction a t  the center line of the 
highway, and the rear end was towards the southerly edge of the 
highway. This would be some evidence that the Williams vehicle 
was in the process of making a U-turn and Williams, Jr., told the 
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investigating highway patrolman that he intended to make a U-turn 
and go back towards Ahoskie. "Physical facts a t  the scene of an 
accident, may speak louder than the testimony of witnesses. The 
interpretation of the physical facts is ordinarily the province of the 
jury." Funeral Home v. Pn'de, 261 N.C. 723, 136 S.E. 2d 120 (1964). 
Williams, Jr., denied that he had commenced making the U-turn and 
claimed that his automobile was standing motionless and completely 
off the hard surface of the highway on the shouldcr on the south 
side. 

We are of the opinion that the evidcnce when t.aken in the light 
most favorable to the plaintiff presentcd a jury question as to the 
factual situation, and the trial court correcLly permitted the jury to 
determine the disputed facts. No exception was taken to the charge, 
and thcreforc i t  is presumed that the judge correctly instructed the 
jury as to the law involved and correctly applied the law to the 
facts in the case. The determination of the true facts was for the 
jury. 

The second question presented by the appellants is that the trial 
court erred in permitting the plaintiff to question a witness Perry as 
to how he had answered certain qucstions on a previous hearing. 

[3, 41 The witness Perry had been a passenger in the Williams 
automobile. He was called as a witness for the plaintiff and testified 
that Williams had driven onto the shoulder of the road and immedi- 
ately was hit by the Harrell autonlobile; that Williams did not make 
any turn to the left and was completely off the pavement when hit. 
Counsel for plaintiff then proceeded to ask the witness if he had not 
testified a t  a previous hcaring of this matter. Apparently, counsel 
for plaintiff was attempting to show that the witness Perry had on 
a previous occasion testified that Williams drove the 1960 Chevrolet 
automobilc onto the highway into the position where i t  was found 
after the collision. The record is not clear as to just exactly what 
was sought to be elicited from this witness. Whatever i t  was, the 
defendants assert that i t  was error to permit mch questions as i t  
constituted improper impeachment by the plaintiff of the plaintiff's 
own witness. While a party may not impeach his own witness, he 
may contradict such a witness by showing that the witness has pre- 
viously made a contradictory statement or that the physical facts 
do not permit the inference that the occurrence in question happened 
as the witness said i t  did. In  the instant case, we find that the plain- 
tiff here was attempting to contradict the witness Perry rather than 
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impeach him. Stansbury, N.C. Evidence 2d, § 40, p. 79. Likewise, see 
Funeral Home v. Pride, supra. 

In the instant case we find no error in the trial. 

Affirmed. 

PARKER and GRAHAM, JJ., concur. 

CLARENCE SAWYER WHITE v. RAYFORD WILSON PERRY 

No. 696SC418 

(Filed 1.7 December 1969) 

1. A p p d  and  E r r o r  § 26- exception to signing of jud-ment 
An exception to the signing and entry of the judgment presents for re- 

view the face of the record proper, which includes whether the facts 
found or admitted support the judgment. 

2. Compromise a n d  Settlement § 3; Pleadings § 31- pleading re- 
lease obtained by insurer - rat i fkat ion of release - b a r  t o  action - 
withdrawal of pleading 

In  this action for personal injuries and property damage resulting from 
a n  automobile collision, wherein plaintift' by a further reply pleaded a 
release and settlement obtained by his insurance carrier as a bar to de- 
fendant's counterclaim, and defendant amended his answer to allege the 
filing of the further reply as  a plea in  bar to plaintiff's action, the plead- 
ing of the release in plaintiff's further reply constituted a ratification by 
plaintiff of the settlement by his insurance carrier with defendant and 
bars plaintiff's cause of action, and withdrawal of plaintiff's further reply 
did not constitute a revocation of the ratification. 

3. Cornpronlise a n d  Settlement § 3-- consideration of withdrawn plead- 
% 

Although plaintiff's further reply alleging a release obtained by his 
insurer as a bar to defendant's counterclaim had been withdrawn as  a 
pleading, the trial court properly considered the further reply in determ- 
ining whether the allegation of the release constituted a bar to plain- 
t i ' s  action. 

4. Courts  5 9- jud,ment on  demurre r  - demurrer  to amended plead- 
ings - consideration by  another judge 

The sustaining or overruling by a superior court judge of a demurrer 
with leave to anlend the pleading does not preclude another superior court 
judge from thereafter ruling on a demurrer to the ammded pleadings. 
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APPEAL by plaintiff from Bundy, J., May 1969 Session of BERTIE 
Superior Court. 

When this cause came on for hearing before Bundy, J., upon the 
defendant's plea in bar to the plaintiff's alleged cause of action, the 
record discloses that the parties waived a jury trial as to the issue 
of the defendant's plea in bar and stipulated that the court could 
find facts and enter judgment thereon. The court, after considering 
the pleadings and stipulations of the parties as to the facts and after 
hearing argument of counsel, made the following findings of fact and 
conclusions of law: 

"1. This is a civil action arising out of an automobile collision 
between vehicles driven by plaintiff and defendant on Decem- 
ber 21, 1967 a t  about 7:40 p.m. on North Carolina Highway 45, 
a t  a point about four miles south of Colerain, North Carolina. 

"2. Plaintiff's complaint alleges causes of action for his per- 
sonal injurics and property damages arising out of the subject 
collision. Defendant's original answer, inter alia, alleged a 
counterclaim for defendant's personal injuries and property 
damages in the total sum of $1,300 and offered to credit the 
sum of $100 'already paid to the defendant for and on behalf 
of the plaintiff.' On August 30, 1968, plaintiff, through his per- 
sonal attorneys, filed a reply to said counterclaim, alleging a 
general denial of the pertinent facts alleged in defendant's an- 
swer and renewing plaintiff's prayer for relief set forth in his 
complaint. 

"3. On September 19, 1968, plaintiff's attorneys caused to be 
filed in the office of the clerk of Superior Court of Bertie County 
a further reply, which is on file in the original court folio in this 
action. ,Said further reply was admitted into evidence by stip- 
ulation of the parties, and is hereby incorporated by reference 
as a part of these findings of fact as if fully set out herein. 

"4. Said further reply was prepared by Pritchett, Cooke & 
Burch, Attorneys for plaintiff's liability insurer only and mailed 
to the office of plaintiff's personal attorneys, Jones, Jones & 
Jones, in Ahoskie, North Carolina, where said further reply 
was signed by Carter W. Jones of said Jones firm and duly 
verified by plaintiff before notary public in the Jones' law offices 
on September 17, 1968. 

"5. Plaintiff's attorneys were not aware that the pleading of 
the release, (secured by plaintiff's liability insurance carrier 
from the defendant), as set forth in said further reply, would 
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constitute a bar to plaintiff's action herein, i t  being the under- 
standing of plaintiff's counsel that said pleading would bar de- 
fendant's counterclaim, but not bar plaintiff's right of action 
herein. 

"6. Plaintiff was permitted to withdraw said further reply by 
order of the Honorable Howard H. Hubbard, Judge Presiding a t  
the November 1968 Session of Superior Court of Bertie County, 
which is dated November 25, 1968 and appears of record in this 
cause. 

"7. Thereafter, in apt time as permitted by said order, defend- 
ant filed an amended answer, which alleges, inter alia, that  
said further reply constituted a ratification of the release and 
settlement between defendant and plaintiff's insurance carrier 
and a bar to plaintiff's action herein, which amended answer 
appears of record in this cause. 

"8. By said further reply, plaintiff sought to bar defendant's 
counterclaim by pleading of the release and settlement obtained 
by his insurance carrier. Thereby, plaintifl' has sought to use 
said settlement to his advantage, accepted its  benefit,^ and rati- 
fied the same. 

"UPON SAID FINDINGS OF FACT, the court makes the fol- 
lowing CONCLUSIONS OF LAW: 

"By said further reply, plaintiff has ratified his liability insur- 
ance carrier's settlement with the defendant, thereby barring 
his causes of action herein alleged as well as defendant's counter- 
claim herein." 

To the entry of a judgment dismissing plaintiff's cause of action, 
and the defendant's counterclaim, the plaintiff excepted and appealed 
to the North Carolina Court of Appeals. 

Leroy, Wells, Shauj & Hornthal, by L. P. Hornthal, Jr., for de- 
fendant appellee. 

Jones, Jones & Jones, by A. B. Harrington, Jr., for plainti8 ap- 
pellant. 

HEDRICK, J. 
[I] The exception to the signing and entry of the judgment pre- 
sents for review the face of the record proper which includes whether 
the facts found or admitted support the judgment. Fishing Pier V ,  
Town of Carolina Beach, 274 N.C. 362, 163 S.E. 2d 363 (1968). 
[2] Appellant in his brief states "Plaintiff does not question the 
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proposition that pleading a release through a further reply can con- 
stitute a ratification of a settlement and bar a plaintiffs cause of ac- 
tion." We hold that the pleading of the release by the plaintiff in the 
"further reply" constituted a ratification by the plaintiff of the set- 
tlement made by his insurance carrier with the defendant. Keith v. 
Glenn, 262 N.C. 284, 136 S.E. 2d 665 (1964). 

12, 31 This leaves us with the proposition of whether the with- 
drawal by the plaintiff of the "further reply" constituted a revoca- 
tion of the ratification. The answer is no. In ATorulood v. Lassiter, 
132 N.C. 52, 43 S.E. 509, i t  is said: "When a party has the right to 
ratify or reject, he is put thereby to his election, and he must decide, 
once and for all, what he will do, and when his election is once made 
i t  immediately becomes irrevocable. This is an elementary principle. 
Austin v. Slewart, 126 N.C. 525." See also Breckenridge, "Ratifica- 
tion in North Carolina", 18 N.C. L. Rev. 308. Although the "further 
reply" had been withdrawn as a pleading, i t  was proper for Judge 
Bundy to consider i t  in making his findings of fact and conclusions 
of law. Davis v. Morgan, 228 N.C. 78, 44 S.E. 2d 593 (1947). 

Appellant relies on Bongnrdt v. Frinlc, 265 N.C. 130, 143 S.E. 2d 
286 (1965), which is readily distinguishable. In that case, after the 
court permitted the plaintiff to withdraw the reply pleading the re- 
lease, the defendant did not amend its answer to allege the filing 
of the reply as a plea in bar. 

Appellant contends that the judgment entered by Bundy, J., over- 
ruled the order of Hubbard, J., dated 25 November 1968. We do not 
agree. 

The "further reply" was withdrawn when Judge Hubbard over- 
ruled defendant's original demurrer; therefore, there was not, and 
could not have been, any final ruling upon the merits of the demurrer. 
Obviously, Judge Hubbard's order contemplated the filing by the de- 
fendant of an amended answer setting up the ratification of the re- 
lease by the plaintiff as  a plea in bar to the plaintiff's cause of 
action. 

141 The sustaining or overruling by a superior court judge of a de- 
murrer with leave to amend the pleading does not preclude another 
superior court judge from thereafter ruling on tt. demurrer to the 
amended pleadings. 2 Strong, N.C. Index 2d, Courts, Sec. 9, p. 447; 
Simpson v. Plyler, 258 N.C. 390, 128 S.E. 2d 843 (1963). 

The findings of fact support the judgment entered. 
Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 
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SUBURBAN RULANE GAS COMPANY O F  N. C., INCORPORATED v. 
CHARLES H. WEEKS 

No. 697DC394 

(Filed 17 December 1969) 

Sdcs 5 10; Gas § 3-- scller's action for gas  sold and delivered - 
nonsuit 

In  an action by a gas company to recover $1,260.44 plus interest for the 
sale and delivery of tobacco curing gas to defendant, testimony by plain- 
tiff's office manager, which was not objected to, that plainliK's books and 
records showed that 7,535 gallons of curing gas were sold and delivered 
to defendant a t  17 cents per gallon for a total price of $1,280.95, and that 
a gas refund credit was due defendant in the amount of $20.51, held suffi- 
cient to make out a prima facie case. 

APPEAL by defendant from Hnrrell, District Judge, a t  the 2 April 
1969 Civil Session of WILSON District Court. 

This is a civil action in which plaintiff seeks to recover $1,260.44 
plus interest allegcdly owed plaintiff for tobacco curing gas sold and 
delivered by plaintiff to defendant in July and August 1966. In his 
answer defendant denied the indebtedness. The parties waived jury 
trial and after hearing evidence introduced by plaintiff, no evidence 
being presented by defendant, the trial court found facts, made con- 
clusions of law, and entcred judgment in favor of plaintiff for the 
amount claimed by plaintiff. Defendant appealed. 

Lucas, Rand, Rose, Meyer c t  Jones by William R. Rand for plain- 
tiff appellee. 

Farris & Thomas by Robert A. Farris for defendant appellant. 

Defendant first assigns as error the failure of the trial court to 
grant his motion for nonsuit interposed a t  the conclusion of plaintiff's 
evidence and renewed a t  the close of all the evidence. 

Plaintiff's only witness was Mrs. Etheridge whose testimony is 
summarized as follows: She had been employed by plaintiff for 15 
years and for the past 4 years had served as office manager, whose 
duties included supervision of all accounts "within five counties sur- 
rounding Wilson County, including Wayne County (in which de- 
fendant resides)." All bookkeeping entries for plaintiff's accounts in 
the five counties were made under her supervision and she was fa- 
miliar with plaintiff's books as they related to defendant's account. 
Plaintiff's books and records reveal that between 14 July 1966 and 
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26 August 1966 7,535 gallons of curing gas were sold and delivered 
to defendant in Wayne County; ''that this gas was sold to Mr. Weeks 
a t  17$ per gallon for a total price of $1,280.95." The records further 
reveal a credit of $20.51 allowed for curing gas returned but no other 
credit. Numerous letters bearing her signature were sent to defend- 
an t  demanding payment of the account. 

On cross-examination Mrs. Etheridge testified that she was not 
present when any purported agreement was entered into, that she 
had never seen nor spoken to defendant, that  she did not know of 
her own knowledge if any gas was actually delivered to defendant, 
that the route man who delivered the gas was not in court, and 
that  she did not actually make the book entries or records referred 
to in her testimony. 

It is well settled in this jurisdiction that on motion to nonsuit 
the evidence must be takcn as true and considered in its light most 
favorable to plaintiff who is entitled to the benefit of every reason- 
able inference which may be drawn therefrom. Insurance Co. V .  

Storage Go., 267 N.C. 679, 149 S.E. 2d 27. We hold that the evi- 
dence introduced by plaintiff, no part of which was objected to by 
defendant, was sufficient to make out a p r h a  facie case for plain- 
tiff and survive defendant's motion for nonsuit. 

I n  his other assignments of error, defendant contends (1) that 
the trial court's findings of fact that plaintiff delivered gas to de- 
fendant for a total price of $1,280.95 and that plaintiff had made 
demand for payment were not supported by the evidence, (2) that 
the court erred in concluding as a matter of law that defendant was 
indebted to plaintiff in the sum of $1,260.44, and (3) that the court 
erred in signing the judgment in favor of plaintiff. These assign- 
ments of error are without merit. The findings of fact were fully 
supported by the cvidcnce and were sufficient to support the con- 
clusions of law and decision of the court. G.S. 1-185. 

The judgment of the district court is 

Affirmed. 

BROCK and VAUGHN, JJ., concur. 
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STATE O F  NORTH CAROLINA v. THELMA EALY 

No. 6926SC553 

(Filed 17 December 1969) 

1. Homicide 5 BS- instructions on  self-defense - assumption t h a t  de- 
fendant  stabbed deceased 

In this homicide prosecution wherein i t  was stipulated that deceased 
died as  the result of a stab wound, an instruction on self-defense which 
is subject to the interpretation that the trial judge held the opinion that  
the stabbing of deceased by defendant was a n  established fact is held 
erroneous as an expression of opinion in violation of G.S. 1-180. 

2. Homicide 2& instruction o n  self-defense-apparent necessity 
An instruction on self-defense that defcndant could use no more force 

than was reasonably necessary to repel an assault is erroneous, the cor- 
rect rule being that defendant could use such force as was reasonably or 
apparently necessary. 

APPEAL by defendant from Falls, J., a t  the 4 August 1969 Schedule 
"C" Criminal Session of Superior Court held in MECKLENBURG 
County. 

Defendant was tried upon a hi11 of indictment charging her with 
murder in the second degree. The jury returned a verdict of guilty 
of murder in the second degree as charged in the bill of indictment. 
From judgment of imprisonment for not less than twelve years nor 
more than fifteen years, the defendant appealed to thc Court of 
Appeals. 

Attorney General Robert Morgan and Staff -4 ttorney Roy A. 
Giles, Jr., for the State. 

W. Herbert Brown, Jr., for the defcndant appellant. 

MALLARD, C.J. 
Since there is to be a new trial, we do not deem i t  necessary or  

proper to state the evidence in detail. However, the evidence, when 
taken in the light most favorable to the State, tends to show that on 
24 May 1969 the defendant stabbed and killed her boyfriend, Jesse 
Osborne, with a butcher knife. The trial judge correctly overruled 
the defendant's mot,ion for judgment as of nonsuit. 

Defendant contends, and we agree, that the trial judge committed 
error in charging the jury as follows: 

"(A)nd when you come to consider her plea of self-defense, you 
should ask yourselves these questions: 
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1. At the time of the stabbing that killed the deceased, Jesse 
Osborne, was the defendant a t  a place where she had the right 
to be? 
2. Was she, herself, without fault in bringing on or entering 
into the encounter or difficulty with the deceased? 

3. Was she unlawfully or feloniously assaulted by the deceased? 

4. Did she believe and have reasonable ground to believe that 
she was about to suffer death or grcat bodily harm a t  the hands 
of the deceased? 

5 .  Did she act with ordinary firmness and prudence under the 
circumstances as they reasonably appeared to her and under 
the belief that i t  was necessary to kill the deceased in order to 
save her own life or to protect her person from enormous bodily 
harm? 

6. Did she use no more force than was reasonably necessary 
to repel the assault which she contends the deceased, Jesse 0s- 
borne, was making upon her a t  the time of the fatal stabbing? 
If you are satisfied from the evidence by the defendant or from 
the evidence against her from all of the evidence and circum- 
stances in the case that the truth requires an affirmative answer 
to all of these questions, that is that they should be answered 
YES, then i t  would be your duty to acquit the defendant." 

111 There was sufficient evidence of self-defense to require the 
judge to instruct the jury as to the law of self-defense. The defend- 
ant stipulated that "Jesse Osborne died on May 24, 1969, as a re- 
sult of a stab wound inflicted on this date," but denied that she 
stabbcd him. The instruction contained in paragraph numbered one 
above is erroneous in that  i t  is subject to the interpretation that the 
judge held the opinion that the stabbing of thc deceased, Jesse 0s-  
borne, by the defendant was an established fact. See State v. 
Hardee, 3 N.C. App. 426, 165 X.E. 2d 43 (1969). An expression of 
opinion by the trial judge is prohibited by G.S. 1-180. 

[2] The instruction contained in paragraph numbered six above 
is erroneous in that the judge failed to instruct the jury correctly as 
to tho amount of force which could be used by the defendant in self- 
defense. The jury was told that the defendant, in sclf-defense, could 
use no more force than was reasonably necessary to repel an assault. 
The correct rule of law is that the defcndant could use such force as 
was reasonably neccssary or apparently necessary. State v. Hardee, 
supra. "The plea of self-defense rests upon necessity, real or apparent." 
State v. Goode, 249 N.C. 632, 107 S.E. 2d 70 (1959). A person may 
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fight in self-defense and is not limited to the use of such force as  
may be actually necessary to save himself from death or great 
bodily harm, but he may use more force than is actually necessary 
for such purpose, if he believes i t  to be necessary and has reason- 
able ground for the belief. The jury and not the party charged is to 
determine the reasonableness of the belief or apprehension upon 
which he acted; however, this determination must be made in the 
light of the facts and circumstances as they appeared to the party 
charged a t  the time of the killing. Xtate v. Kirby,  273 N.C. 306, 160 
S.E. 2d 24 (1968); Xtate v. Francis, 252 N.C. 57, 112 S.E. 2d 756 
(1960). It is error to omit the element of apparent necessity from 
an instruction on self-defense. 

We do not deem i t  necessary to discuss defendant's other assign- 
ments of error. 

New trial. 

MORRIS and HEDRICK, JJ., concur. 

J. H. PARTICK AND WACHOVIA HANK AND TRUST COMPANY, Emcu- 
TORS OF TIIE WILL OF P. P. GREGORY, DECEASED v. JOE L. HURDLE 

No. 691SC404 

(Filed 17 December 1969) 

1. Appeal and Error 3 16- lowcr court - jurisdiction pending appeal 
- interlocutory order 

An appeal from an appealable interlocutory order carries the interloeu- 
tory ordcr and all questions incident to and necessarily involved therein 
to the appellate division, and the appeal stays all further proceedings in  
the trial court upon the ordcr appealed from, or upon the matters em- 
brarcd therein. 

2. Appeal and Error 5 16- appeal from interlocutory order- juris- 
diction of lower court pending appeal 

Where there was an appeal to the Court of Appeals from an order of 
the superior court of one county removing the case to the superior court 
of another county, the superior court of the latter county was functus 
of/icio to try the case pending appeal, and consequently the trial, the ver- 
dict, and the judgment of the latter court were nullities. 

APPEAL by defendant from Parker (Joseph W.), J., 12 May 1969 
Session, PASQUOTANK Superior Court. 
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This action was instituted on 7 April 1967 in Currituck County. 

On 28 February 1969 plaintiffs filed a motion for a change of 
venue. The motion for change of venue was heard by Judge Parker 
on 20 March 1969, a t  which time he entered an order removing the 
case from Currituck County to Pasquotank County for trial. Addi- 
tionally, the order of removal directed that the case be calendared 
for trial a t  the May 1969 Session of Pasquotank Superior Court. 
Defendant excepted to the order removing the case to Pasquotank 
County, and gave notice of appeal therefrom. 

The appeal was properly perfectcd and by opinion of this Court 
filed on 27 August 1969 (Patrick v. Hurdle, 6 N.C. App. 51, 169 S.E. 
2d 239), for the reasons stated therein, the order of rcmoval was re- 
versed. However, in the interim, the case was called for trial a t  the 
May 1969 Scssion of Pasquotank Superior Court. Dcfcndant filed a 
plea in abatement upon the grounds of lack of jurisdiction in the 
Superior Court because the case was pending on appeal in the Court 
of Appcals. Judge Parker denied the plca in abatement and pro- 
ceeded to trial of the case, judgment bcing entered therein on 13 
May 1969. Defendant did not participate in the trial, relying upon 
his exception to the denial of his plea in abatement. 

Verdict and judgment were rendered for plaintiffs. 

Defendant appealed. 

Leroy, Wells, Shaw and Hornthal, by Dewey W. Wells, for plain- 
tiffs. 

John T. Chaffin and Gerald F. White for defendant. 

By motion filed in this cause on 4 September 1969, plaintiffs con- 
cede error as  follows: "The question presented in this appeal has been 
rendered moot by the opinion filed on 27 August 1969: If the order 
changing venue was improperly entered, of necessity thc Pasquotank 
County Superior Court had no jurisdiction to try the case. The plain- 
tiffs concede error on this appeal and will file no brief in opposition 
to a reversal of the judgment bclow." 

[I, 21 An appeal from an appealable interlocutory order carries 
the interlocutory order and all questions incident to and necessarily 
involved therein to the appellate division. Keith v. Silvia, 236 N.C. 
293, 72 S.E. 2d 686; Bailey v. McPherson, 233 N.C. 231, 63 S.E. 2d 
559; Sinclair v. R. R., 228 N.C. 389, 45 S.E. 2d 555; Strong, N.C. 
Index 2d, Appeal and Error, 5 16. And the zppeal stays all further 
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proceedings in the trial court upon the order appealed from, or upon 
the matters embraced therein. Bohannon v. Trust Company, 198 
N.C. 702, 153 S.E. 263. The very question sought to be determined 
by the former appeal was the right of the Superior Court of Curri- 
tuck County to transfer this case to the Superior Court of Pasquo- 
tank County for trial; therefore, the Superior Court of Pasquotank 
County was without jurisdiction to try the case pending the appeal. 

Since the Superior Court of Pasquotank County was functus 
oficio to try the case, i t  follows that the trial, the verdict and the 
judgment are nullities. The verdict rendered by the jury a t  the May 
1969 Session of Pasquotank Superior Court is set aside and the 
judgment entered thereon is vacated. 

Judgment vacated. 

BRITT and VAUGHN, JJ., concur. 

HARVBY DANIEL HALES V. WILLIE L. FLOWERS 
No. 695DC495 

(Filed 17 December 1969) 

1. Negligence § 35- nonsuit fo r  contributory negligence 
A motion for nonsuit may not be allowed on the ground of contributory 

negligence unless the plaintiff's own evidence establishes such negligence 
so clearly that no other conclusion can be reasonably drawn therefrom. 

2. Automobiles § 80- lef t  t u r n  - collision - contributary negligence 
Plaintiff's evidence held not to disclose contributory negligence as  a 

matter of law by his wife in making a left turn into a driveway and 
colliding with defendant's overtaking automobile. G.S. 20-154. 

APPEAL by plaintiff from Bttrnett, District Judge, a t  the 7 July 
1969 Session of NEW HANOVER District Court. 

This is a civil action in which plaintiff seeks to recover for dam- 
age to his 1959 Ford sustained in a collision with defendant's 1958 
Ford. Defendant filed answer denying negligence on his part and 
pleading contributory negligence on the part of plaintiff's wife (Mrs. 
Hales) who was operating plaintiff's car a t  the time of the collision. 

Plaintiff's evidence tended to show: On 9 May 1968, around 
4:25 p.m., Mrs. Hales entered U.S. Highway 421 from the west ap- 
proximately one mile north of Wilmington and proceeded north on 
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said highway. Her destination was her aunt's home, situate on the 
west side of U.S. 421 approximately one mile north of the point 
where Mrs. Hales entered the highway. The weather was clear and 
the highway was straight, level and dry. When Mrs. Hales was ap- 
proximately 200 or 300 feet south of her aunt's driveway, she turned 
on her left turn signals. When she arrived a t  her aunt's home, she 
proceeded to turn left into the private drivcway but was struck in 
the west or left lane by defendant's car which was also proceeding 
north on Highway 421 and was in the act of passing Mrs. Hales 
when the collision occurred. Ccrtain other pertinent facts are set 
forth in the opinion. 

At the conclusion of plaintiff's evidence, defendant's motion for 
nonsuit was allowed and from judgment predicated thereon, plaintiff 
appealed. 

W .  G. Smith and Jerry L. Spivey for plaintiff appellant. 

John F. Crossley for defendant appellee. 

BRITT, J. 
The sole question presented by this appeal is: Did the trial court 

err in allowing defendant's motion for judgment of nonsuit on the 
ground that the operator of plaintiff's automobile was contributorily 
negligent as a matter of law? We answer in the affirmative. 
[I] It is well established in this jurisdiction that a motion for non- 
suit may not be allowed on the ground of contributory negligence 
unless the plaintiff's own evidence establishes such negligence so 
clearly that no other conclusion can reasonably be drawn therefrom. 
Lewis v .  Barnhill, 267 N.C. 457, 148 S.E. 2d 536, and cases therein 
cited. 
[2] Mrs. Hales testified that she was traveling 40 to 45 mph when 
she approached the driveway to her aunt's home, that she turned on 
her left turn signal when she was some 200 or 300 feet from the 
driveway, that she was some 400 or 500 feet from the driveway when 
she saw a car (prcsurnably defendant's) in her rear-view mirror ap- 
proximately 500 or 601) feet behind her, that she Iookcd in her rear- 
view mirror again as she reached the driveway and seeing no car 
approaching in either direction she proceeded to turn left into her 
aunt's driveway. 

Defendant contends that Mrs. Hales' own testimony established 
as a matter of law that she failed to keep a proper lookout and that  
she violated G.S. 20-154 by "turning from a direct line without see- 
ing that such movement could be made in safety." 



48 I N  T H E  COURT OF APPEALS 17 

In  Cooley v. Baker, 231 N.C. 533, 58 S.E. 2d 115, in a.n opinion 
by Ervin, J., it is said: 

"The statutory provision that 'the driver of any vehicle upon a 
highway before . . . turning from a direct line shall first see 
that such movement can be made in safety' does not mean that 
a motorist may not make a left turn on a highway unless the 
circumstances render such turning absolutely free from danger. 
It is simply designed to impose upon the driver of a motor ve- 
hicle, who is about to make a left turn upon a highway, the 
legal duty to exercise reasonable care under the circumstances 
in ascertaining that such movement can be made with safcty to 
himself and others before he actually undertakes it. [Numerous 
citations] " 

In Cowan v. Transfer Co. and Carr v. Transfer Co., 262 N.C. 
550, 138 S.E. 2d 228, i t  is said: 

"Nonsuit may not be granted on the ground of contributory 
negligence unless plaintiff's own evidence establishes this de- 
fense as the sole reasonable conclusion. In our opinion i t  is de- 
batable whether Carr's failure to look again constitutes a vio- 
lat-ion of G.S. 20-154(a) as a matter of law on this record. He 
testified in effect that he looked when he was ready to begin his 
turning movemcnt and observed that the tractor-trailer was 
then a t  least 300 feet to the rear. Whether, under such circum- 
stances, he could reasonably assume that he could make the 
movement in safety is a question for the jury. A motorist is 
not required to ascertain that a turning motion is absolutely 
free from danger. Lemons v. Vaughn, 255 N.C. 186, 120 S.E. 2d 
527; White v. Lacey, 245 N.C. 364, 96 S.E. 2d 1. The motion 
for nonsuit was properly overruled." 

In  the case before us, we think that i t  was for the jury to de- 
termine if under the circumstanccs related by Mrs. Hales she could 
reasonably assume that she could make the left turn movement in 
safety. 

The judgment of the district court is 

Reversed. 

BROCIC and VAUGHN, J.J., concur. 
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STATE O F  NORTH CaROLINA v. LEROY MITCHELL 

No. 695SC539 

(Filed 17 Dccember 1969) 

Criminal Law 8 11- instruction on corroborating evidence - suffi- 
ciency 

Instruction in common law robbery prosecution that  the testimony of 
police officers was to be considered by the jury only a s  corroborating evi- 
dence, held sufficient, even though the court did not define the word 
"corroborate." 

APPEAL by defendant from Copeland, S.J., 19 May 1969 Crim- 
inal Session, NEW HANOVER Count,y Superior Court. 

Defendant was tried on a valid bill of indictment charging him 
with the felony of common law robbery. He entered a plea of not 
guilty. The jury found him guilty, and from a sentence of not less 
than six nor more than 10 years in the State Prison system, the de- 
fendant appealed. 

The evidence on behalf of the State tended to show that about 
2:00 A.M. on 16 March 1969 Robert G. Bradley approached the 
house a t  516 McRae Street in Wilmington where he had a room. 
At this time he observed some five people, including the defendant, 
inside the fence. As Bradley entered the gate, he was seized by the 
defendant and thrown to the ground whcre he was beaten and kicked; 
his wallet was extracted from his pocket, and his wedding band was 
taken. The defendant was the only one in the group recognized and 
known by Bradley. The next day he observed the defendant on the 
street wearing the wedding band. Bradley went up to the defendant 
and requested the rcturn of his wedding band, and the defendant re- 
fused to return it. Bradley had some $13.00 in his wallet which was 
taken and never recovered. When the defendant refused to return 
the wedding band, Bradley reported the occurrence to the police, 
and a warrant was taken out for the defendant's arrest. 

The defendant did not testify but offered the testimony of Mar- 
garet Logan to the effcct that the defendant came to hcr home about 
midnight on the day in question and remained in her home until 
10:OQ a.m. the next day. 

Attorney General Robert Morgan and S ta f f  d t torney Roy  A. 
Giles, Jr., for the  State. 

Mzwchison, Fox and Newton b y  James C. Fox, for defendant ap- 
pellant. 
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CAMPBELL, J. 
The defendant assigns as error the failure of the trial court to 

define or explain the meaning of the term ''corroborate". Two police 
officers testified on behalf of the State. They testified as to what the 
prosecuting witness Bradley told them. In  each instance when the 
witness started to tell what the prosecuting witness Bradley had 
told him, the defendant objected. The court thereupon instructed 
the jury: 

'(Objection having becn made, the Court instructs you that  the 
objcction having been made the objection is overruled, but this 
is being offcred for the purpose of corroborating the witness if 
in fact you find i t  does corroborate the witness and for no other 
purpose. . . ." 

The defendant asserts that this instruction was not sufficient as 
i t  did not explain adequatcly the meaning of the term corroboration. 
The defendant relies upon the case of Sprague v. Bond, 113 N.C. 551, 
18 S.E. 701 (1893). This case does not support the position of the 
defendant. Xprague v. Bond merely holds that  where corroborating 
evidence is introduced and the trial judge is requested to  instruct 
the jury that  i t  is to be considcrcd only as corroborating evidence, 
and not substantive evidence, then i t  is incumbent upon the judge 
to do so. I n  the instant case the judgc did instruct the jury that  the 
testimony in this regard of the police officers was to  be considercd 
only as corroborating evidence. For the correct rule with regard to 
the distinction bctween corroborating evidence and substantive evi- 
dence and the requirement of the trial judge in regard thereto, see 
Stansbury, N.C. Evidence 2d, Witncsscs, § 52. 

In tlie instant case the trial judge properly instructcd thc jury, 
and there is no merit in this assignment of error. 

The defendant also assigns as error that  the court exprcssed an 
opinion concerning thc facts to be proven and gave unequal stress to 
the contentions of the State and thc defcndant. We have reviewed 
the charge and are of the opinion that bascd upon the evidence in- 
troduced in the case, the charge was fair and adequate and in no way 
prejudicial to the defendant. The objection to  the charge is broad- 
side. 

A review of the record and of tlie charge reveals tha t  the de- 
fendant had a fair and adequatc trial free from prejudicial error 
in law, and we find 

No error. 

PARKER and GRAHAM, JJ., concur. 
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STATE O F  NORTH CAROLINA v. ALFRED WILLIAMS 

No. 696SC649 

(Filed 17 December 1969) 

1. Criminal Law 3 1%- motion f o r  mistrial- discretion of court  
A motion for a mistrial is addressed to the discretion of the trial judge, 

and his ruling thereon is not reviewable on appeal in the absence of a 
showing of an abuse of discretion. 

2. Criminal Law 3 128- motion f o r  mistrial - gun  and coat brought  
into courtroonx before jury selection 

In  this prosecution for armed robbery, the trial court did not err in 
the denial of defendant's motion for  mistrial made before selection of the 
jury when a deputy sheriff brought a rifle and coat into the courtroom in 
the presence of the prospective jurors, any conceivable prejudice being 
removed when the rifle and coat were properly identified and admitted 
into evidence during the trial. 

3. Criminal Law 3 163- broadside exception to charge 

Assignment of error based on an exception to the entire charge of the 
court is broadside and ineffectual. 

APPEAL by defendants from Mintx, J., 21 July 1969 Session NEW 
HANOVER Superior Court. 

The defendant was tried upon a valid bill of indictment charg- 
ing him with armed robbery, and was found by the jury guilty as  
charged. Froni a judgment of imprisonment of not less than twelve 
nor more than fifteen years, the defendant appealed to the North 
Carolina Court of Appeals assigning error. 

Robert Morgan, Attorney General, Jean A. Benoy, Deputy At- 
torney General, and Bernard ,4. Harrell, Assistant Attorney General, 
for the State. 

James L. Nelson and 0. 8. Pridgen, II ,  for the defendant ap- 
pellant. 

HEDRICK, J. 

[I, 21 Defendant assigns as error the court's denial of his motion 
for a mistrial. The record discloses that when this case was called 
for trial a deputy shcriff brought a rifle and a coat intao the court- 
room in the prcsence of the proepectivc jurors. Before the selection 
of the jury, the defendant moved that the court declare a mistrial. 
The motion was denied and the court ordered that t,he gun and coat 
be removed from the courtroom. During the trial, Danny Burton 
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Wilkins, victim of the robbery, identified the rifle as the one used 
by the person that robbed him of approximately $140.00 a t  about 
2:00 a.m. on 2 February 1969 while he was working a t  the Savings 
Oil Company service station in Wilmington, North Carolina. Wil- 
kins also identified the coat as the one worn by another person tak- 
ing part in the robbery. Deputy Sheriff James Brown testified that 
while he was investigating the robbery later that same night, he 
found the rifle wrapped in the coat under an abandoned automobile 
on Highway 132 near the City of Wilmington. Officer Wolfe testi- 
fied that the defendant admitted that the rifle belonged to him and 
that he was guilty of the charge against him. The rifle and the coat 
were admitted into evidence as exhibits for the State. As a general 
rule, a motion for a mistrial is addressed to the discretion of the 
trial judge, and the ruling thereon is not reviewable on appeal in 
the absence of a showing of an abuse of discretion. State v. Battle, 
267 N.C. 513, 148 S.E. 2d 599 (1966) ; State v. Pfeifer, 266 N.C. 790, 
147 S.E. 2d 190 (1966) ; State v. Humbles, 241 N.C. 47, 84 S.E. 2d 
264 (1954). 

In  the instant case, the appellant, has failed to show any abuse 
of discretion upon the part of the trial judge; moreover, he has failed 
to show that  he was in any way prejudiced by the ruling, or by the 
act complained of. Any conceivable prejudice was removed when the 
rifle and the coat were properly identified and introduced into evi- 
dence. The assignment of error is overruled. 

131 The appellant's second assignment of error is based on an ex- 
ception t.o the entire charge of the court. This is a broadside excep- 
tion for that  i t  fails to point out specifically that portion of the 
charge the defendant contends to be erroneous. State v. Haddock, 
254 N.C. 162, 118 S.E. 2d 411 (1961) ; State v. McCaskill, 270 N.C. 
788, 154 S.E. 2d 907 (1967) ; Lewis v. Parker, 268 N.C. 436, 150 S.E. 
2d 729 (1966). Nevertheless, we have carefully examined the entire 
record on appeal, including the charge, and find i t  to be free of 
prejudicial error. We hold that the defendant had a fair and impar- 
tial trial. 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE O F  NORTH CAROLINA V. CLIFFORD JOHNSON 
No. 6918SC547 

(Filed 17 December 1969) 

1. Criminal Law S 23- guilty plea - appellate review 
Defendant's plea of guilty will not be disturbed on appeal when the 

record shows that said plea was entered freely, understandingly and vol- 
untarily. 

2. Criminal Law § 2,- guilty plea - voluntariness - necessity for 
findings of fact 

Failure of the trial court to find as a fact and adjudicate that defend- 
ant's plea of guilty was made freely, underslandingly and voluntarily is 
not prejudicial error where the court's questioning of defendant under 
oath and an affidavit executcd by defendant show the plea was so entered, 
although the better practice would be for the trial court to make such an 
adjudication. 

3. Constitutional Law § 36- cruel and unusual punishment 
Punishment which does not exceed the statutory limits cannot be con- 

sidered cruel and unusual punishment in the constitutional sense. 

ON certiorari from May, S.J., 10 March 1969 Session of GUILFORD 
Superior Court. 

The defendant was tried on 10 March 1969 on separate bills of 
indictment charging him with auto larceny, safecracking, breaking 
and entering and larceny. The defendant, t)hrough his court-ap- 
pointed attorney, in open court entered a plea of guilty to  all charges. 

The court, after hearing evidence, entered judgment that  the de- 
fendant be imprisoned for a tcrm of ten years for auto larceny, 
twenty-five years for safccracking and ten years for breaking and 
entering and 1a.rceny to run concurrently. 

To this judgment the defendant excepted and gave notice of 
appeal. 

Robert Morgan, Attorney General, and Clmde W. Harris, Trial 
Attorney, for the State. 

Bencini, Wyatt, Early & Harris, by A. Doyle Early, Jr., for the 
defendant appellant. 

HEDRICK, J. 
In his brief appellant discusses two assignments of error: (1) 

That  the defendant's plea of guilty to the charges in the bills of in- 
dictment was not entered freely, understandingly and voluntarily, 
and (2) that  the sentences imposed were cruel, unjust and excessive. 
Defendant's counsel concedes that  these assignments of error are 
without merit. 
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[I, 21 The record contains an affidavit executed by the defendant 
setting out, among other things, that he understood the charges against 
him, that he did in fact plead guilty to the charges, that he under- 
stood he had a right to plead not guilty and be tried by a jury, that 
he understood that upon his plea of guilty he could be imprisoned 
for as much as life, that he was satisfied with the services of his at- 
torney, and that he freely, understandingly and voluntarily autho- 
rized and instructed his lawyer to enter on his behalf a plea of 
guilty. The record further shows that the trial judge, while the de- 
fendant was under oath, asked the defendant essentially the same 
questions as were contained in the affidavit., and that the defend- 
ant's answers are in the record to the effect that he understood the 
charges against him, that he understood he had a right to plead not 
guilty and be tried by a, jury, that he did in fact plead guilty, t.hat 
he understood that upon his plea of guilty he could be imprisoned 
for as much as life, that no one had offered any promise to him to 
induce him to plead guilty, and that he freely, understandingly and 
voluntarily authorized and instructed his lawyer to enter a plea of 
guilty on his behalf. The defendant's plea of guilty will not be dis- 
turbed on appeal when the record shows that said plea was entered 
freely, understandingly and voluntarily. State v. Reed, 4 N.C. App. 
109, 165 S.E. 2d 674 (1969). We note that the trial judge failed to 
find as a fact and adjudicate that the defendant's plea of guilty was 
made freely, understandingly and voluntarily. The better practice 
would be for the trial judge to make such an adjudication; however, 
the failure to do so in the instant case was not prejudicial error. 

[3] The maximum punishment for the felony of breaking and en- 
tering is ten years imprisonment. G.S. 14-54. The maximum punish- 
ment for the felony of safecracking is life imprisonment. G.S. 14-89.1. 
The maximum punishment for the felony of larceny is ten years. 
G.S. 14-70. Punishment which does not exceed the shatutory limits 
cannot be considered cruel and unusual punishment in a constitu- 
tional sense. State v. Davis, 267 N.C. 126, 147 S.E. 2d 570 (1966) ; 
State v. Bruce, 268 N.C. 174, 150 S.E. 2d 216 (1966) ; State v. Reed, 
supra. 

We hold that the defendant was properly sentenced and that the 
sentences imposed were within the statutory limits and violated no 
provision of the Federal or State Constitutions. 

We have carefully examined the entire record on appeal and find 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE OF NORTH CAROLINA V. BERNARD FOX 

No. 691SSC500 

(Filed 17 December 1969) 

Criminal Law § 146- conviction upon plca of guilty - sufficiency of 
record 

In  an appeal from a sentence imposed upon defendant's plea of guilty 
to the felony of receiving stolen property, no error appears on the face 
of the record, where a review of the record shows that (1) defendant's 
plea of guilty was freely, understandingly, and voluntarily made, ( 2 )  the 
indictment is in proper form, (3)  the judgment is in proper form and is 
supported by the indictment and Ihe plea, and (4)  the sentence imposed 
is within the limits prescribed by statute. 

APPEAL by defendant from Collier, J., a t  the 7 July 1969 Session 
of GUILFORD Superior Court. 

Defendant was charged in a bill of indictment, proper in form, 
with (1) breaking and entering a building occupied by Edmonds 
Plaza Drugs, Inc., (2) larceny of property valued a t  $205.00 and 
(3) receiving stolen property valued a t  $205.00 knowing the same 
to have been feloniously stolen. 

When the case was called for trial, defendant, personally and 
through his court-appointed attorney, tendered a plea of guilty to 
the felony charge of receiving stolen property alleged in the bill of 
indictment. Thereupon, the trial judge interrogated the defendant 
as  to the voluntariness of his plea and defendant executed an affi- 
davit in the form of eleven questions and answers to the effect that 
he fully understood the charges against him, that he was guilty of 
the charge to which he tendered a plca of guilty, that he understood 
that upon a plea of guilty to such charge he could be imprisoned for 
as  much as ten years, that he was satisfied with the services of his 
attorney and that he freely, understandingly and voluntarily autho- 
rized and instructed his attorney to enter a plea of guilty to the 
felony charge of receiving stolen property. After adjudicating that 
the defendant's plea of guilty as  aforcsaid was freely, understand- 
ingly and voluntarily made, and was made without undue influence, 
compulsion or duress, and without promise of leniency, the trial 
judge cntercd judgment that dcfendant be imprisoned for the term 
of not less than six nor more than ten years in the State's prison. 

Within ten days after the foregoing judgment was entered, de- 
fendant gave notice of appeal to this Court and an attorney was ap- 
pointed to perfect his appeal and represent him in this Court. 



56 I N  THE COURT OF APPEALS [7 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Millard R. Rich, Jr., for the State. 

Charles W. Harden for defendant appellant. 

BRITT, J. 

I n  his brief defendant's counsel presents no assignment of error 
but concedes that the only question before the court is: "Does error 
appear on the face of the rccord?" 

In  State v. Hopkins, 5 N.C. App. 282, 168 S.E. 2d 64, this Court 
said: 

"It is well settled in this jurisdiction that an appcal from a 
sentence imposed upon defendant's plea of guilty, voluntarily 
and understandingly made, presents only the face of the record 
proper for rcview, and the judgment must be affirmed when the 
sentence is within the limits prescribed by statute and no fatal 
defcct appears upon the face of the record proper. 3 Strong, N.C. 
Index 2d, Criminal Law, 5 146, p. 88." 

We have carefully revicwed the record before us and find that 
defendant's plea of guilty was frccly, understandingly and volun- 
tarily made; the indictrncnt is in proper form; the judgment is in 
proper form and is supported by the indictment and the plea; and 
the sentence imposed is within the limits prescribed by statute. KO 
prejudicial error appears on the record. State v. Alston, 6 N.C. App. 
200, 169 S.E. 2d 520. 

The judgment of the superior court is 

Affirmed. 

BROCK and VAUGHN, JJ., concur. 

AUSTIN CHERRY V. JESSIE SMALLWOOD 

No. 69GSC411 

(Filed 17 December 1969) 

Automobiles 55 44, 50- vehicle leaving road without apparent reason 
- driver negligence - res ipsa loquitur 

In  this action for personal injuries sustained by plaintiff while riding 
a s  a guest passenger in an automobile driven by defendant, plaintiff's evi- 
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deuce tending to show that the automobile left the highway for no ap- 
parcnt reason and wrecked i s  held sufficient to make out a prima facie 
case for the jury on the issue of the driver's negligence, notwithstanding 
there was no evidence as  to what road was involved, or whether the road 
was wet or dry, paved or unpaved, and there was no, evidence relating to 
defects in the road, mechanical defects in the vehicle, speed of the ve- 
hicle or illness of the driver. 

APPEAL by plaintiff from Bundy, J., a t  the May 1969 Session of 
Superior Court held in BERTIE County. 

This is an actmion to recover for personal injuries alleged to have 
been sustained by plaintiff, Austin Cherry, on 3 September 1967 
while riding as a guest paasengcr in an automobile owned and op- 
erated by the defendant, Jessie Smallwood. Plaintiff alleges that 
defendant was actionably negligent in the operation of the auto- 
mobile proximately resulting in injury to plaintiff. 

At the close of plaintiff's evidence, defendant's motion for non- 
suit was granted. From judgment dismissing the action, plaintiff ap- 
peals. 

Jones, Jones & Jones by A. B. limrington, Jr., for plaintiff ap- 
pellant. 

Chewy & Cherry by Thomas L. Cherry for defendant appellee. 

MALLARD, C. J. 
Plaintiff's evidence tended to show these facts: On the night of 

3 September 1967 plaintiff, while riding in the front seat of an auto- 
mobile owned and operated by the defendant who was his brother- 
in-law, was injured. There were two other persons in the back seat 
of the automobile. Defendant, as an adverse witness for plaintiff, 
testified : 

"I was on the way taking my brother-in-law homc and the other 
two fellows and I was driving along and the first thing I knew 
the car pulled over in the ditch, and I stepped on the gas to try 
to pull i t  back over in the road and I went over. 
I don't know whether there was anything mechanically wrong 
with my automobile, but I feel like i t  was. I have not found 
anything mechanically wrong with the authornobile since the 
wreck because I haven't checked it. At the time of this incident, 
my car had three tires in good shape and one was just a little 
faulty, but i t  won't bald. It had a little tread on it. 
I was not talking to t.he passengers in my automobile just be- 
fore I ran off the road. . . . 
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I was familiar with this road, the shape of the road, and where 
the curvcs werc located. Where I ran off thc road I was in a 
sharp curve. I do not know whether the road curved to my lcft 
or my right. I don't remember whether I ran off the road on my 
right side or on my left-hand side." 

On cross-examination the defendant, in replying to the question 
of what caused him to run off the road, said: 

"Well, there was some sand down there, you know, where people 
had been going toward the road pulling the sand over. That is 
what I figured that i t  was, the sand." 

The plaintiff testified: 

"Jessie Smallwood was talking to Chestnut Bonds and Jessie 
told him, 'You ought to be a lawyer, you talk so much.' About 
that  time, the car went like that and i t  ran off the road and 
turned over on mc. I don't know whethcr Jessie looked back 
when he was talking to Chestnut Bonds or not." 

There was no evidence as to what road was involved or whether 
the road was wet or dry, paved or unpaved. Neither was there any 
evidencc of defects in the road, mechanical defects in the vehicle, 
speed of the vehicle, or illness of the driver. 

In the case of Greene v. Nichols, 274 N.C. 18, 161 S.E. 2d 521 
(1968), Justice Sharp said: 

"When a motor vehicle leaves the highway for no apparent 
cause, i t  is not for the court to imagine possible explanations. 
Prima facie, i t  may accept the normal and probable one of 
driver-negligence and leave i t  to the jury to determine the true 
cause after considering all the evidence-- that of defendant as 
well as plaintiff." 

Applying the above rule, we are of the opinion and so hold that 
the trial judge committed error in allowing the defendant's motion 
for judgment as of nonsuit. 

Reversed. 

MORRIS and HEDRICK, JJ., concur. 
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I N  THE MATTBR OF THE CUSTODY OF LAURA PATTERSON MAX- 
WELT, AND HAROLD MAXWETiL, 111 

No. 693DC533 

(Filed 17 December 1969) 

1. Appeal and Error 5 Z9- failure to docket record on appeal in apt 
time 

Appeal is dismissed for failure to docket the record on appeal until 
more than a month after the time for docketing had expired. 

2. Appeal and Error § 44- failure to file brief 
Appellant's exceptions and assignments of error are deemed abandoned 

where appellant fails to file a brief as  required by Court of Appeals 
Rule No. 28. 

APPEAL from Phillips, District Judge, a t  the 24 April 1969 Ses- 
sion of CRAVEN County District Court. 

The respondent father appealed from an order entered in this 
cause ordering that he pay to the petitioner, his former wife, the sum 
of $300.00 to be used to make payments on the trailer-home in which 
she and the minor children live. The court found that the petitioning 
mothcr was without any money with which to make these payments 
and that the trailcr-home was in imminent threat of being repos- 
sessed by the modgagee unless past due payments were made. The 
court refused to otherwise increase provisions for support set forth 
in the original order entered on 22 August 1964. 

LeRoy Scott for movant appellee. 

[I] The order appealed from was entered 30 May 1969. No order 
extending the time for docketing the case on appeal in this court ap- 
pears in the record before us and therefore the respondent had 
ninety days from 30 May 1969 in which to docket the record on ap- 
peal. Rule 5 ,  Rules of Practice in the Court of Appeals of North 
Carolina. The record on appeal was not docketed in this court until 
1 October 1969 which was more than a month after the time for 
docketing had expired. This appeal is thereiore subject to dismissal. 
Osborne v. Hendriz, 4 N.C. App. 114, 165 S.E. 2d 674; City of 
Randleman v. Stevenson, 4 N.C. App. 113, 165 S.E. 2d 693; State 
v. Cline, 4 N.C. App. 112, 165 S.E. 2d 691. 

[2] The respondent has also failed to file a brief as required by 
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Rule 28 of this court. His exceptions and assignments of error are 
therefore abandoned. 

For failure to docket the record on appeal within the time re- 
quired, the petitioner's motion to dismiss the appeal is allowed. 

Appeal dismissed. 

CAMPBELL and PARKER, JJ., concur. 

S T A m  OF NORTH CAROLIN,4 v. ROOSEVELT ALPHIN 
Nos. 694SC465 AND G94SC466 

(Filed 17 December 1969) 

1. Criminal L a w  99 159, 166- consolidated prosecution - records a n d  
briefs o n  appeal 

Where prosecution on separate bills of indictment charging felonious 
larceny was consolidated for judgment and only one judgment was en- 
tered, it was improper to file separate records and briefs in the Court of 
Appeals. 

2. Criminal L a w  9 155.5- record o n  appeal - fai lure  t o  docket o n  
t ime  

Defendant's appeal is subject to dismissal where the record on appeal 
was not docketed within 90 days after the date of the judgment, nor was 
any order entered within that time by the trial tribunal, for good cause, 
extending the time to docket the record on appeal in the Court of Ap- 
peals. Rule of Practice in the Court of Appeals No. 5. 

3. Criminal L a w  5 155.- record o n  appeal - expiration of t ime for 
docketing - power of trial court  

Where more than eight months had elapsed from the date of the judg- 
ment appealed from, the judge of the superior court had no power to 
enter an order purporting to extend the time for docketing the record on 
appeal in  the Court of Appeals. 

4. Criminal L a w  9 1 5 6  petition f o r  mrtioraxi 
Where time for docketing record on appeal in  the Court of Appeals has 

expired, defendant's proper remedy is to file a petition for certiorari. 

APPEAL by defendant from Peel, J., 26 August 1968 Criminal Ses- 
sion of DUPLIN Superior Court. 

At the August 1968 Session of Duplin Superior Court the defend- 
ant was brought to trial on two separate bills of indictment charg- 
ing him with felonious larceny. Defendant was found to be an in- 
digent and counsel was appointed by the court to represent him at 
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his trial. He  pleaded guilty, the cases were consolidated for judg- 
ment, and defendant was sentenced to imprisonment for a term of 
not less than four nor more than six years. In open court he gave 
notice of appeal. However, no counsel was appointed to represent 
defendant on his appeal, and the appeal was not perfected in apt 
time. On 12 May 1969, after the time for docketing the record on 
appeal had expired, this matter came to the attention of the judge 
of superior court assigned to hold the courts of the Fourth Judicial 
District, who on that date entered an order appointing defendant's 
trial counsel to represent him and directing said counsel to perfect 
the appeal in this matter for the defendant. This order allowed de- 
fendant 40 days in which tlo serve case on apped and the State ZQ 
days thereafter to serve exceptions or countercase. On 30 June 1969 
the judge of superior court entered an order further extending the 
time for defendant to serve case on appeal until 1 August 1969 and 
allowing the State 20 days thereafter to file exceptions or counter- 
case. This latter order also purported to extend the time to docket 
the case on appeal in the Court of Appeals to and including 5 Sep- 
tember 1969. Defendant's counsel prepared a record on appeal in 
each case and after service was accepted by the State docketed both 
records in this Court on 8 August 1969. 

Attorneg General Robert Morgan and Assistant Attorney Gen- 
eral Millard R. Rich, Jr., for the State. 

Grady Mercer, Sr., for defendant appellant. 

[I] Both records filed herein are identical except that they con- 
tain the separate bills of indictment. Separate but identical briefs 
were filed. This was improper. The cases were consolidated for 
judgment and only one judgment has been entered. We have there- 
fore consolidated the cases and consider them as constituting a single 
appeal. 

121 Judgment in t,his case was entered a t  the August 1968 Crim- 
inal Session of Duplin Superior Court. The record on appeal was 
not docketed within 90 days after t'he date of the judgment, nor was 
any order entered within that time by the trial tribunal, for good 
cause, extending the time to docket the record on appeal in this 
Court. This appeal is, therefore, subject to dismissal for defendant's 
failure to comply with the rules of this Court. Rule 5 of the Rules 
of Practice of the Court of Appeals. 

[3, 41 When the judge of superior court holding the courts of the 
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Fourth Judicial District entered his order dated 12 May 1969 di- 
recting defendant's trial counsel to represent him in perfecting the 
appeal, more than eight months had elapsed from the date of the 
judgment appealed from. When he entered the order dated 30 June 
1969 purporting t,o extend the time for docketing the record on ap- 
peal in this Court, approximately ten months had elapsed from the 
date of the judgment appealed from. The judge of superior court, 
while exhibiting commendable concern to protect the rights of the 
defendant, had no power to vary or modify the rules of the Court 
of Appeals. Defendant's proper remedy would have been to file a pe- 
tition for certiorari. 

Treating defendant's appeal as a petition for certiorari, we have 
carefully reviewed the record and can find no error. Defendant, rep- 
resented by counsel, entered pleas of guilty to two charges of felon- 
ious larceny. He does not contend, and nothing in the record would 
indicate, that his pleas were other than freely, intelligently, and vol- 
untarily entered. The sentence imposed was within statutory limits. 

No error. 

CAMPBELL and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. BERNARD BENJAMIN GODWIN, JR. 

No. 6918SC482 

(Filed 17 December 1969) 

Criminal Law § 23- voluntariness of guilty plea- admission of de- 
fendant's prior record 

There is no merit to defendant's contention that  his plea of guilty was 
coerced in that, during the course of his examination in the absence of 
the jury upon the admissibility of his statements to the arresting oficer, 
he had testified that he had been previously arrested and sent to train- 
ing school, which testimony led defendant to  believe that his prior record 
mould be placed before the jury if the trial continued, since defendant 
was represented by competent counsel who could have advised him that 
his record could not be inquired into in the presence of the jury. 

APPEAL by defendant from Fountain, J., 2 June 1969 Session, 
GUILFORD Superior Court. 

Defendant was charged in a bill of indictment, proper in form, 
with felonious breaking and entering, and witth felonious larceny. 
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He entered a plea of not guilty to the charges and the State offered 
its evidence. After a voir dire examination of the investigating offi- 
cer and the defendant to determine the voluntariness of statements 
made by defendant to the officer, the trial judge made appropriate 
findings and ruled that the statements would be received in evidence. 

Immediately after the trial judge entered his findings and ruling 
upon the admissibility of defendant's statements, defendant's coun- 
sel made the following statement to the judge: "Your Honor, the 
defendant has informed me that he feels -he says that he knows 
he is guilty and he desires to enter a plea of guilty. However, I 
would like the record to show he has indicated this to me on sev- 
eral previous occasions and then changed his mind; therefore, I 
would like to move the court and ask the court to inquire as to 
whether he voluntarily wants to enter the plea of guilty to the 
charge." Counsel also stated to the court that he advised defendant 
to plead guilty. 

The trial judge then interrogated defendant as to whether he 
understood the effects of a plea of guilty and whether he was 
voluntarily entering a plea of guilty. The judge then adjudicated 
that the plea of guilty to the two felony charges was freely, volun- 
tarily and understandingly made, and ordered that thc plea of guilty 
to the two felony charges be entered in the record. An active sen- 
tence of twelve months was imposed and commitment was issued. 

Seven days after trial, defendant wrote a letter to the Clerk of 
Superior Court advising that he wished to appeal. This letter was 
received on the tenth day after trial and the appeal was duly noted. 
Mr. Wallace C. Harrelson was appointed to represent defendant on 
his trial, and did so represent him. However, for reasons not disclosed 
by the record, Judge Gambill appointed Mr. William E. Comer to 
represent defendant upon his appeal. 

Robert Morgan, Attorney General, by R. S. Weathers, Staff At- 
torney, for the State. 

William E. Comer for the defendant. 

Defendant assigns as error that the trial judge admitted evi- 
dence concerning defendant's juvenile record. 

During the course of t,he examination of the defendant, in the 
absence of the jury, upon t,he question of the admissibility of state- 
ments made by defendant to the arresting officer, defendant indicated 
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that  he had been arrested before this occasion. I n  response to the 
judge's question as to what the other arrests were for, defendant re- 
plied: "I have been in Training School before. I had stolen a motor 
bike of some sort - i t  was a pedal bike or bicycle - before that." 

Defendant contends that  this answer having been elicited from 
him entitles him to a new trial because i t  coerced him into pleading 
guilty. Although the answer was given in the absence of the jury de- 
fendant argues that  the inquiry led him to believe that  his juvenile 
record would be placed before the jury if his trial continued. We do 
not agree with this argument. Defendant had competent counsel 
representing him upon his trial who could have advised him that  
his juvenile record could not have been inquired into before the 
jury. Also, defendant's counsel had already advised him to plead 
guilty. 

The trial judge was acting within his province when he asked 
defendant to clarify what defendant had indicated about previous 
arrests. Nothing improper in the inquiry by the judge nor the an- 
swer by defendant has been shown. Certainly defendant was aware 
of his juvenile record before he was placed upon trial for the present 
charges, and there is no reason to believe he was coerced into plead- 
ing guilty merely because he answered the judge's question. If de- 
fendant, in fact, thought his juvenile record would be placed before 
t,he jury, i t  was his knowledge of his record, not the judge's question, 
that  made him so think. 

Also, i t  clearly appears that defendant's cooperation and plea of 
guilty were much to his benefit, as he obviously had wished, be- 
cause out of a possible maximum of twenty years imprisonment, he 
only received one year. 

No error. 

BRITT and VAUGHN, JJ., concur. 
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WILLIAM E. ROBERTS, T/D/B/A TRANS-MATIC TRANSMISSION SER- 
VICE V. H. G. HERRING, T/D/B/A HERRING PLUMBING CON- 
PANY 

No. 696DC558 

(Filed 17 December 1969) 

1. Contracts 5 instructions - amount  of damages - express con- 
t ract  - quantum merui t  

In this action to recover the contract price for the installation of a 
transmission in defendant's automobile, the trial court erred in instruct- 
ing the jury that it could return a verdict for the contract price, nothing 
or any amount in between, without submitting separate issues based upon 
express contract and quantum meruit and giving appropriate instructions 
thereon. 

2. Trial § 33- instructions - application of l aw to evidence 
I t  is the duty of the judge to declare and explain the law and apply it 

to the evidence bearing on the issue involved. 

APPEAL by defendant from Burnett ,  District Judge, 28 July 1969 
Session of NEW HANOVER County District Court. 

This is a civil action brought by plaintiff to recover $206.00. 
The matter was heard by a magistrat,e and from adverse judgment 
the defendant appealed to the district court. 

The evidence tends to show that plaintiff agreed to install a used 
transmission in defendant's automobile lor $206.00 and that  defend- 
ant authorized the installation and agreed to pay the plaintiff $206.00. 
The next day, upon being advised that  his car was ready, defendant 
gave plaintiff his check for $206.00 and took possession of his auto- 
mobile. Defendant went directly to the bank and caused payment 
to be stopped on the check. 

From judgment on a jury verdict of $140.00 defendant appeals. 

N o  cozmsel for  plaintiff appellee. 

Marshall & Wil l iams  by Lonnie B. Wil l iams for defendant  ap- 
pellant. 

VAUGHN, J. 
It is difficult to rationalize the theory upon which this case was 

tried and submitted to the jury. Undoubtedly the court was hindered 
by the absence of pleadings and by the failure of the defendant to 
tender issues which embraced his defenses. 
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[I] In  the part thereof which is pertinent to this appeal the court 
instructed the jury as follows: 

"Therc was a contract here for work on a transmission-re- 
placement of transmission. And, assuming that if the plaintiff 
has satisfied you from the evidence and by its greater weight 
that the contract was fulfilled and he did do the work in a 
workmanlike manner, then i t  would be your duty to answer this 
issue in such an amount as would be a fair and equitable amount 
due him for such work, said amount not to exceed $206.00. The 
plaintiff contends you should answer this in the amount of 
$206.00. The dcfendant contends you should answer i t  nothing. 
You may answer i t  nothing, $206.00, or any amount in between." 

The error in this instruction is manifest. If the jury found that there 
was a contract for the replacemcnt of the transmission and if they 
found from the greater weight of the evidence that plaintiff fulfilled 
his part of the contract, i t  would have been their duty to answer the 
issue in the amount of the contract price - $206.00. If the court was 
of the opinion that the evidence was sufficient to support recovery 
on either an express contract or quantum meruit, i t  should have sub- 
mitted separate issues and given appropriate instructions thereon. 
We have read the entire charge and find that a t  no place therein did 
the court give the jury any instruction as to what they should find 
in order to select from the alternative answers the above quoted in- 
struction permitted them to give. 

[2] It is the duty of the judge to declare and explain the law and 
apply i t  to the evidence bearing on the issue involved. When he 
fails to do this, the jurors, unfamiliar with legal standards, are left 
without benefit of such legal standards neccssary to guide them to 
a right decision on the issue. Xaunders v. Warren, 267 N.C. 735, 149 
S.E. 2d 19. 

New trial. 

BROCK and BRITT, JJ., concur. 
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STATE OF NORTH CAROLINA V. ELBERT LEE COLLINS 

No. 694SC430 

(Filed 17 December 1%9) 

1.  Intoxicating Liquor (j 1% possession a n d  sale of non-taxpaid whis- 
key - instructions 

In  this trial upon two warrants charging the possession and sale of 
non-taxpaid whiskey on two specified dates, the trial court erred in in- 
structing the jury that defendant should be found guilty of each count 
under both warrants if defendant had non-taxpaid whiskey in his posses- 
sion a t  any time, or a t  least on either of the two specified dates. 

2. Criminal Law (j 16% instructions - correct at one  point, incorrect 
at another  

Where the court charges correctly a t  one point and incorrectly a t  an- 
other, a new trial is necessary because the jury may have acted upon the 
incorrect part. 

3. Intoxicating Liquor (j 20-- illegal sale  - verdict of illegal posses- 
sion f o r  sale 

Where defendant was charged with illegal sale of non-taxpaid whiskey, 
verdict of guilty of illegal possession for sale was improper. 

APPEAL by dcfendant from Burgwyn, E.J., 28 April 1969 Session, 
SAMPSON Superior Court. 

Defendant was chargcd in two warrants. Each warrant contained 
two counts. The first warrant charged defendant with possession of 
a quantity of non-taxpaid whiskey and with selling a portion of 
such non-taxpaid whiskey on 3 January 1969. The second warrant 
chargcd defendant with possession of a quantity of non-taxpaid 
whiskey and with sclling a portion of such non-tuxpaid whiskey on 
12 July 1968. The two warrants were consolidated for trial. 

From vcrdicts of guilty and judgmcnt pronounced thereon, de- 
fendant appealed, assigning as error portions of the judge's charge 
to the jury. 

Robert Morgan, Attorney General, b y  Jean A. Benoy,  Deputy  
Attorney General, and Thomas J.  Bolch, Special Assistant, for the 

State. 
David J. Turlington, Jr., for defendant. 

[I] Defendant assigns as error the following portion of the judge's 
charge to  the jury: 
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"If you find that he had in his possession a t  any time any 
amount of non-taxpaid whiskey either in his house or nearby in 
the country, you will find him guilty in each count." 

This part of the charge is material error and prejudicial to the 
defendant because it  instructed the jury t.hat if the defendant had 
non-taxpaid whiskey in his possession a t  any time, or a t  least on 
either 2 January 1969 or 12 July 1968, i t  would be their duty to 
find defendant guilty of each count under both warrants. 

[2] Even though the law may have been correctly stated in other 
portions of the charge "[i]t has been uniformly held that where the 
court charges correctly a t  one point and incorrectly a t  another, a 
new trial is necessary because the jury may have acted upon the in- 
correct part." State v. Parrish, 275 N.C. 69, 165 S.E. 2d 230. 

131 Additionally, we note the verdict was improper in part in that  
one of the counts in each warrant charged tthe defendant with illegal 
sale of non-taxpaid whiskey, yet the verdict as entered on this count 
in each warrant found the defendant guilty of illegal possession for 
sale. 

Since there must be a new trial, we do not deem i t  necessary to 
discuss the remaining assignment of error as i t  may not arise on 
another trial. 

For material error in the charge a new trial is ordered. 

New trial. 

BRITT and VAUGHN, JJ., concur. 

STATE O F  KORTH CAROLINA v. HOWARD RAY FULK AND ASHBORXE 
EUGENE JOHNSON 

No. 6920SC491 

(Filed 17 December 1969) 

Criminal Law § 155.8- failure to docket record on appeal in apt time 
-4ppeal is dismissed by the Court of Appeals ea, mero motu where the 

record on appeal was docketed more than 90 days after the date of judg- 
ment aupealed from and the record contains no order extending the time 
for docketing the record on appeal, an order allowing defendant additional 
time within which to prepare and serve the case on appeal being insuffi- 
cient to extend the time for docketing the record on appeal. Rules of the 
Court of Appeals Nos. 5 and 48. 
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APPEAL by defendants from Bed,  S.J., a t  the 5 May 1969 Ses- 
sion of UNION Superior Court. 

By indictment proper in form, defendant Fulk was charged with 
breaking and entering, larceny and receiving. He pled not guilty and 
the case was submitted to the jury on charges of breaking and enter- 
ing and larceny. The jury found him guilty of the charges submitted 
and from active prison sentences imposed, he appealed. 

Defendant Johnson was charged with possession of burglary tools 
in violation of G.S. 14-55. The jury found him guilty as charged and 
from active prison sentence imposed, he appealed. 

Attorney General Robert Morgan and Trial dttorney Charles M. 
Hensey for the State. 

Bobby H. Grifin for defendant appellants. 

Rule 5 of the Rules of Practice in the Court of Appeals of North 
Carolina requires that  the record on appeal be docketed in this 
Court within ninety days after the date of the judgment, order, de- 
cree, or determination appealed from; provided, the trial tribunal 
may, for good cause, extend the time not exceeding sixty days, for 
docketing the record on appeal. Rule 48 provides that if the rules 
of this Court are not complied with, the appeal may be dismissed. 
Coffey v. Vanderbloemen, 4 N.C. App. 504, 167 S.E. 2d 36. 

Judgments were entered in these cases on 8 May 1969 and the 
record on appeal was docketed in this Court on 26 August 1969, 
109 days after the entry of judgments. The record contains no order 
extending the time for docketing the record on appeal. Although 
orders were entered on 20 June 1969 allowing the defendants addi- 
tional time within which to prepare and serve their cases on appeal, 
no order provides for additional time within which to docket the 
case on appeal. 

I n  Smith v. Stames, 1 N.C. App. 192, 160 S.E. 2d 547, this Court, 
speaking through Brock, J., said: 

"The time for docketing the record on appeal in the Court of 
Appeals is determined by Rule 5, supra, and should not be con- 
fused with the t,ime allowed for serving case on appeal and the 
time allowed for serving countercase or exceptions. The case 
on appeal, and the countercase or exceptions, and the settle- 
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ment of case on appeal by the trial tribunal must all be accom- 
plished within a time which will allow docketing of the record 
on appeal within the time allowed under Rule 5. The trial tri- 
bunal, upon motion by appellant, and upon a finding of good 
cause therefor, may enter an order extending the time for 
docketing the record on appeal in the Court of Appeals not ex- 
ceeding a period of 60 days beyond the 90 days provided by 
Rule 5. However, this cannot be accomplished by an order al- 
lowing additional time to serve case on appeal." 

For faiIure of the defendants to comply with the rules, this 
Court, ex mero motu, dismisses tlhe appeals of both defendants. 
Cojj'ey v. Vanderbloemen, supra; Kelly v. TVashington, 3 N.C. App. 
362, 164 S.E. 2d 634. Nevertheless, we have carefully reviewed the 
record, with particular reference to the assignments of error brought 
forward and discussed in defendants' brief, but find no prejudicial 
error. The defendants were afforded a fair trial and the sentences 
imposed are within the limits allowed by the statutes. 

Appeal dismissed. . 

BROCK and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. WILLIE GATTISON 

No. 695SC543 

(Filed 17 December 1969) 

Criminal Law 8 97- recall of witness - discretion of trial court 
Trial court did not abuse its discretion in allowing the State to recall 

a witness for the purpose of offering additional evidence after the State 
had rested its case and after the defendant's motion for nonsuit had been 
denied. 

APPEAL by defendant from Cohoon, J., 12 August 1969 Session 
of Superior Court held in NEW HANOBER County. 

Defendant was tried upon a bill of indictment charging him with 
the felony of breaking and entering on 6 February 1969 a building 
occupied by Schwartz Furniture Company, a corporation, with the 
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intent to steal property therefrom. Trial was by jury and the ver- 
dict was guilty of the felonious breaking and entering. 

From judgment of imprisonment of not less than six years nor 
more than eight years, the defendant, an indigent, appealed to the 
Court of Appeals. 

Attorney General Robert Morgan and Staff dttorney L. Phillip 
Covington for the State. 

Yow & Yozu b y  Lionel L. Yow for defendant appellant. 

MALLARD, C.J. 

This appeal presents the question of whether the trial judge can 
allow the State to recall a witness for the purpose of offering addi- 
tional evidence after the State has rested its case and after the de- 
fendant's motion for judgment of nonsuit has been denied. The an- 
swer is yes. 

The judge in the instant case, after overruling the defendant's 
motion for jud,ment of nonsuit, pcrrnitted the State to offer addi- 
tional evidence of an explanatory nature. Defendant contends that 
this was error and argues that the power of the court under such 
circumstances is limited to permitting the introduction of newly dis- 
covered evidence. This contention is without merit. 

It is elementary that the trial judge possesses discretionary power 
to permit the reopening of a criminal case for the introduction of 
further evidence after the parties have rested. State v .  Coffey, 255 
N.C. 293, 121 S.E. 2d 736 (1961) ; State v .  Naely, 4 N.C. App. 472, 
166 S.E. 2d 856 (1969); State v .  Brown, 1 N.C. App. 145, 160 S.E. 
2d 508 (1968) ; 53 Am. Jur., Trial, $ 128. This may be done even 
after the parties have argued the case to the jury. State v .  Jackson, 
265 N.C. 558, 144 S.E. 2d 584 (196.5). No abuse of discretion ap- 
pears on this record. The defendant has had a fair and impartial 
trial, free from prejudicial error. 

No error. 

MORRIS and HEDRICK, JJ., concur. 
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W. M. "JIMMIE" UMPHLETT, T/A JIMMIE'S COASTAL SERVICE v. 
WILLIAM M. BUSH, ET ux, MARY H. BUSH 

No. 691DC514 

(Filed 17 December 1969) 

Appeal and Error 8 39- failure to docket record on appeal in apt time 
Appeal is dismissed for failure to docket the record on appeal within 

the time prescribed by Court of Appeals Rule 5. Court of Appeals Rule 48. 

APPEAL by defendants from Privott, District Judge, May 1969 
Session of DARE District Court. 

Plaintiff, a building contractor, instituted this action to recover 
a balance alleged to be due upon an oral contract for repairs and 
additions to certain buildings owned by defendants near Kitty Hawk, 
N. C. Defendants answered and denied the amount of the contract 
and the amount of credits thereon as alleged in the complaint, and 
counterclaimed for loss of cert,ain tools and materials which de- 
fendants alleged had been converted by plaintiff to his own use 
and for damages resulting from plaintiff's alleged failure to perform 
the contract in a workmanlike manner. The parties waived jury 
trial. After hearing evidence, the district judge answered issues find- 
ing defendants indebted to plaintiff for labor and materials furnished 
as alleged in the complaint in the amount of $2,811.68, plaintiff in- 
debted to defendants as alleged in the counterclaim in the amount 
of $182.60, and rendered judgment in favor of plaintiff in the amount 
of the difference of $2,629.08. Defendants appealed. 

Forrest V .  Dunstan for plaintiff appellee. 
McCown & McCwn, bg Wallace H .  McCown, for defendant ap- 

pellants. 

PARKER, J. 
The judgment here appealed from was dated 12 May 1969. The 

record on appeal was docketed in this Court on 15 September 1969, 
126 days after the date of the judgment appealed from. Rule 5 of 
the Rules of Practice in the Court of Appeals provides that the case 
may be dismissed if the record on appeal is not docketed within 90 
days after the date of the judgment appealed from; provided the 
trial tribunal may, for good cause, extend the time for docketing 
the record on appeal not exceeding 60 days. No order extending the 
time for docketing appears in the record before us. For failure to 
docket within the time prescribed by our rules, the appeal is dis- 
missed. Rules 5 and 48, Rules of Practice in the Court of Appeals 
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of North Carolina; Osborne v. Hendrix, 4 N.C. App. 114, 165 S.E. 
2d 674; City  of Randleman v. Stevenson, 4 N.C. App. 113, 165 S.E. 
2d 693; Ellis v .  Guilford County,  4 N.C. App. 111, 165 S.E. 2d 688; 
Evangelistic Assoc. v. Bd. of Tax Supervision, 3 N.C. App. 479, 165 
S.E. 2d 67; Williams v .  TTilliams, 1 N.C. App. 446, 161 S.E. 2d 757. 

Appeal dismissed. 

CAMPBELL and GRAHAM, JJ. ,  concur. 

STATE) OF NORTH CAROLINA v. JAMES MARION STOVALL 

No. 6930SC494 

(Filed 17 December 1969) 

Criminal Law g 155.5- failure to docket record on appeal in apt time 
Appeal is  dismissed by the  Court of Appeals ex mero motu for failure 

to docket the record on appeal until two months beyond the time allowed 
by Court of Appeals Rule 5. 

APPEAL by defendant from Martin, J., 31 March 1969 Session, 
CHEROKEE Superior Court. 

Defendant was tried and convicted in District Court, and upon 
his appeal and trial cle novo in the Superior Court was again con- 
victed by a jury, upon a warrant charging his willful neglect and re- 
fusal to provide adequate support for his wife and children, while 
living with his said wife. 

From the verdict and active sentence imposed, defendant gave 
notice of appeal. 

Robert Morgan, Attorney General, b y  R. S.  Weathers, S taf f :  At-  
torney, for the State. 

C. E .  H y d e  for the defendant. 

BROCK, J .  
The judgment appealed from was entered 31 March 1969. The 

record does not contain an order of the trial tribunal extending time 
for docketing the record on appeal in this Court. Therefore, in ac- 
cordance with the rules of practice, the record on appeal should 
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have been docketed in this Court no later than 29 June 1969. Rule 
5, Rules of Practice in the Court of Appeals of North Carolina. The 
record on appeal in this case was docketed in this Court on 27 
August 1969, almost two months beyond the time allowed by Rule 
5. For failure of defendant to comply with the rules, the appeal is 
subject to dismissal by this Court ex  mero motu.  State v. Wilson, 
3 N.C. App. 225, 164 S.E. 2d 546. 

Nevertheless we have reviewed the record on appeal with par- 
ticular reference to defendant's assignments of error. In  our opinion, 
defendant was given a fair tria,l, free from prejudicial error. 

Appeal dismissed. 

BRITT and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. DONNELL L. CARTER 
No. 693SC399 

(Filed 17 December 1969) 

Criminal Law 9 161- appeal as exception to judgment 
An appeal itself is an exception to the judgment and, even in the ab- 

sence of exceptions in the record, presents the face of the record proper 
for review. 

APPEAL by defendant from Bundy ,  J., 18 March 1969 Session of 
PITT Superior Court. 

Defendant was charged, under valid bills of indictment, with as- 
sault with a deadly weapon with intent t,o kill and armed robbery. 
Upon a finding of defendant's indigency, counsel was appointed on 
27 January 1969. To each charge defendant entered a plea of not 
guilty. The jury found him guilty as charged as to each offense. 
From judgments entered defendant appealed. The same counsel ap- 
pointed for trial was appointed to perfect defendant's appeal. 

Attorney General Robert Morgan b y  Deputy  Attorney General 
James F. Bullock for the State. 

A. Louis Singleton for defendant appellant. 

The record on appeal contains no exceptions nor assignments of 
error. Counsel for defendant candidly states in his brief that  he has 
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carefully studied the record and finds no error but asks this Court, 
in fairness to  the defendant, to review the record. Counsel for de- 
fendant, as he felt i t  was his duty to do, has filed a complete record 
on appeal, including the evidence and the charge of the court. 

The Supreme Court of North Carolina has held repeatedly that  
an  appeal itself is an exception to the judgment and, even in the 
absence of exceptions in the record, presents the face of the record 
proper for review. State v. Elliott, 269 N.C. 683, 153 S.E. 2d 330 
(1967), and cases there cited. 

We have reviewed the record before us and find no prejudicial 
error. 

This is anot,her conspicuous illustration of the abuse of the un- 
limited right of appeal by an indigent defendant a t  the cost of the 
taxpayers. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE O F  NORTH CAROLINA v. WILLIE (PHILL LEON) WILSON 

No. 694SC426 

(Filed 17 December 1969) 

Escape § 1- second offense of escape - punishment 
In a prosecution for a second escape, a sentence of nine months' im- 

prisonment is within the statutory maximum. G.S. 148-45(a). 

APPEAL by defendant from Cohoon, J., 12 May 1969 Criminal 
Session, DUPLIN County Superior Court. 

The defendant was charged in a proper bill of indictment with 
a felonious escape from the Nort,h Carolina Depart,ment of Correc- 
tions, same being a second offense of escape. 

To the charge made against him the defendant, in open court, 
in person, and by and through an at,torney, entered a plea of nolo 
contendere to the charge of an escape, second offense, a felony. The 
trial court, upon ample evidence, ascertained and determined that  
the plea was freely, understandingly and voluntarily made without 
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any undue influence, comp~lsion, duress or promise of leniency, and 
said plea was accepted by the Court. 

From a sentence of nine months the defendant appealed. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Millard R. Rich, Jr., for the State. 

Russell J. Lanier, Jr., for defendant appellant. 

With complete candor and frankness the attorney for the de- 
fendant states that in his opinion "there was no error committed in 
this trial." 

We have examined the record and find no error therein. 

The sentence imposed was well within the limits prescribed by 
the statute, G.S. 148-45(a) which prescribes a sentence of not less 
than six months nor more than three years. 

No error. 

PARKER and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. WILLIE (PHILL LEON) WILSON 

No. 6916SC540 

(Filed 17 December 1969) 

APPEAL by defendant from Thornburg, S.J., 4 August 1969 Ses- 
sion, ORANGE County Superior Court. 

The defendant was charged in a proper bill of indictment with 
the felony of breaking and entering a dwelling house and in a second 
count with the felony of larceny of various items of personal prop- 
erty after having feloniously broken into a dwelling house. 

The defendant in open court, in person, and through his attorney 
entered a plea of guilty to the felony of breaking and entering. 
From the imposition of a sent,ence of three years in the State Prison, 
the defendant entered an appeal to this Court. 
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Attorney General Robert Morgan and Staff Attorney Jacob L. 
Safron, for the State. 

R o y  Cole, for defendant appellant. 

The attorney for the defendant quite frankly states that  he "is 
unable to find error that would compel reversing this and sending i t  
back to Superior Court." 

We have reviewed the record, and the record supports the entry 
of the order by the trial judge to the effect that the defendant freely, 
understandingly and voluntarily entered his plea of guilty, and 
there is no error appearing on the face of the record. 

Affirmed. 

PARKER and GRAHAM, JJ., concur. 

HILLCREST BUILDING COMPANY O F  GOLDSBORO, N. C., INC v. 
C. W. PEACOCK 

No. 698SC530 

(Filed 31 December 1969) 

1. Deeds 5 20- subdivisions - uniform scheme o r  plan of develop- 
ment  

Determination of whether subdivision property was being developed 
and sold under a uniform scheme or plan of development must be made 
from a n  evaluation of the intent of the parties. 

2. Deeds fj 20- subdivisions - restrictive covenants - enforcement by 
owners 

When it  appears that subdivision property mas originally developed pur- 
suant to a uniform scheme or plan, restrictive covenants are enforceable 
inter se by the owners of the lots in the subdivision, there being mutuality 
of covenants and consideration. 

3. Deeds 8 20; Part ies  5 1- enforcement of subdivision restrictive 
covenants - necessary parties 

Where there is a uniform scheme or plan, the owners of lots in  the 
subdivision are necessarily interested parties in any action against or by 
another lot owner where a mutual covenant or obligation, such as a re- 
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strictive covenant for residential use, is in dispute, and all persons who 
have a right to enforce the covenants inter se or otherwise should be made 
parties. 

4. Deeds 5 19- restrictive covenants - construction - enforcement 
While restrictive covenants are not favored and are  to be strictly con- 

strued, they are enforceable if found not to be inequitable. 

8. Deeds 8 19- restrictive covenants - servitude imposed 
The servitude imposed by a restrictive covenant is a species of in- 

corporeal right which restrains the owner of the servient estate from 
making certain use of his property. 

6. Deeds § 19- restrictive covenants - negative easements 
Restrictive covenants create negative easements which are interests in 

the lands of others and are vested property rights. 

7. Deeds 8 20-- restrictive covenants - effect of zoning ordinance 
A valid restrictive covenant is neither nullified nor superseded by the 

adoption or enactment of a zoning ordinance, nor is the validity of the 
covenant thereby affected. 

8. Deeds 3 20; Part ies  § 1; Vendor a n d  Purchaser 3 1- action 
involving subdivision restrictive covenants - necessary parties - 
other  lot  owners 

I n  this action for the specific performance of a contract to purchase 
land lying partially within a subdivision, plaintiff having agreed to con- 
vey the land free of restrictions on use, the trial court erred in deter- 
mining that recorded restrictions limiting land within the subdivision to 
residential use could not be enforced against the portion of the land 
within the subdivision on the ground that fundamental changes within and 
without the subdivision had rendered such land unsuitable for residential 
purposes, where the subdivision was developed and sold under a uniform 
scheme or plan of development and the owners of other lots within the 
subdivision were not made parties to the action, since such other owners 
have the right to assert that enforcement of the restrictive covenant for 
residential uses has not become inequitable and that violations of the 
restrictions within the development do not amount to such a radical or 
fundamental change as to destroy the essential objects and purposes of the 
residential restrictions. 

9, Deeds § 20- subdivision restrictive covenants - residential use - 
l imited non-residential use 

Limited uses for non-residential purposes within a subdivision do not 
estop owners of other lots within the subdivision from asserting their 
right against subsequent substantial violations of restrictive covenants 
limiting use of land within the subdivision to residential purposes. 

APPEAL by defendant from Hz~bbard, J., 1 September 1969 Civil 
Term, WAYKE Superior Court. 

This is a civil action seeking specific performance of a contract 
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whereby the plaintiff agreed to sell and the defendant to purchase a 
certain tract of land in two parcels a part of which is located in the 
Hillcrest Farm Subdivision of Goldsboro, North Carolina, and a 
part of which is located outside of the subdivision and is referred to 
as the unsubdivided portion. The contract was conditioned upon the 
plaintiff being able to convey title with the land having unrestricted 
use and being zoned for business. The answer of the defendant al- 
leged that  these conditions had not been met. 

The parties waived trial by jury and agreed that  the presiding 
judge could find the facts upon an agreed statement of facts and 
exhibits. The stipulations and findings of fact are, in pertinent part, 
as follows. The tract of land to be conveyed is a portion of a farm 
originally owned by W. C. Spence on which he operated a dairy 
business from the year 1916 to the year 1942. The particular site 
fronts on Ash Street, formerly North Carolina Highway No. 10, 
now U.S. Highway 70 East. On the unsubdivided portion of the 
site to be conveyed, W. C. Spence, in 1928, erected a building for 
the treatment of raw milk and for the retail sale of milk, dairy 
products, ice cream, and other products. At that  time the W. C. 
Spence home place was situated on the lot to be conveyed somewhat 
west of the dairy building. In 1951 W. C. Spence and his wife sub- 
divided into lots a portion of Hillcrest Farm and designated upon 
said map Lots 1 through 7, Lots 28 through 35, and Lots 36 through 
60, a copy of said map being duly recorded in the office of the Reg- 
ister of Deeds of Wayne County. 

I n  1951 W. C. Spence and wife executed an instrument contain- 
ing restrictjive covenants for Hillcrest Farm Subdivision which was 
recorded in the office of the Register of Deeds. A portion of said re- 
strictive covenants is as follows: 

"KKOW ALL M E N  BY THESE PRESENTS: That  W. C. 
SPENCE and wife, MARY J. SPENCE, do hereby covenant, 
stipulate and agree on behalf of themselves and to and with 
all persons, firms, and corporations who or which may hereafter 
acquire any lot or lots in the area embraced in the development 
known as (Hillcrest Farm, W. C. Spence, Adamsville, N. C.,' 
said area including all the lands owned by W. C. Spence and 
embraced within the property lines shown on map thereof re- 
corded in the Office of the Register of Deeds of Wayne County, 
North Carolina, in Map Book 3 a t  page 67. . . ." 
"3. That  no stores nor manufacturing establishments of any 
kind shall be erected on any lot, and no buildings, except for 
schools, churches and residential purposes and detached houses 
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for servants and the usual or necessary outhouses for the en- 
joyment of the said lot for residential purposes shall be erected." 

Since the map and restrictive covenants were recorded in 1951, 
W. C. Spence and wife have conveyed a number of the subdivided 
lots within the property lines of Hillcrest Farm in which deeds they 
referred specifically to the restrictive covenants. They have con- 
veyed a number of lots in Hillcrest Farm, in which deeds they re- 
ferred to "valid restrictions of record," and they have conveyed a 
number of lots in Hillcrest Farm in which deeds they made no ref- 
erence to any restrictive covenants. 

In  1964 Mary B. Spence, widow of W. C. Spence, conveyed to 
W. C. Spence, Jr., and others the site proposed to be conveyed by 
two deeds in which there is no reference to any restrictive covenants 
or to any subdivision map in said deeds. In 1965 W. C. Spence, Jr., 
and others conveyed the site to Hillcrest Building Company of 
Goldsboro, N. C., Inc., with no references to restrictive covenants 
or subdivided map. On 20 January 1969, Hillcrest Building Com- 
pany of Goldsboro, N. C., Inc., contracted to convey the site to 
C. W. Peacock, Agent. 

In 1955 W. C. Spence and wife erected on Lots 1 and 2 of Hill- 
crest Farm Subdivision a commercial building for a retail florist with 
greenhouse attached. Plaintiff's Exhibit 5 shows Lots 1 and 2 to be 
located in the southwest corner of the intersection of Spence Ave- 
nue and Ash Street. Each of these lots are only 64 feet in depth. 
Every other lot in the subdivision has a depth of over 100 feet. By 
deed dated 10 November 1958, said Lots 1 and 2 were conveyed 
to Walton R. Thompson, the operator of the florist business. In  
1958 Walton R. Thompson constructed an additional commercial 
building on Lot 2 and the buildings are now situated on the land 
and are in commercial use for a retail florist business and a sew- 
ing shop. It appears that this is the only non-residential use existing 
within the subdivision. 

In 1955 W. C. Spence and wife constructed on the unsubdivided 
portion of the first parcel additional commercial buildings, to-wit: 
an  office building on the west side of the retail dairy building and 
two office buildings on the south side of the dairy building. The 
former home place was converted to a commercial use for a con- 
valescent and nursing home. At the time of the conveyance of the 
property to Hillcrest Building Company of Goldsboro, N. C., Inc., 
there was situated on the unsubdivided portion of the first parcel a 
building used for an interior decorator's store, a real estate office 
building, a building containing tmo beauty shops and the former 
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residence used for a convalescent nursing home and subsequently 
used for a church. 

In  1956 Seymour Johnson Air Force Base was reactivated, the 
main access to the Base from Goldsboro being Ash Street on which 
this property faces. The main entrance to the Base is approximately 
400 yards south of the intersection of Berkeley Boulevard and Ash 
Street, which intersection is approximately 400 yards east of the 
site proposed to be conveyed. The Base has a military population 
of 8,400 living on base and many military and civilian personnel 
living off base. It has been in continual operation since its reactiva- 
tion in 1956. 

In  1960 the City of Goldsboro zoned a portion of said first par- 
cel, said portion having a frontage of 150 feet on Ash Street and a 
depth of 300 feet along Spence Avenue, as business property. 

There has been considerable commercial development adjacent 
to the subdivision during the years since the Hillcrest Farm was 
subdivided in 1951, and particularly since the reactivation of Sey- 
mour Johnson Air Force Base in 1956. 

The City of Goldsboro and the North Carolina Highway Com- 
mission are in the process of widening Ash Street to provide for five 
lanes of traffic, two lanes in each direction with a center turning lane. 
The State will acquire approximately 20 feet along the northern line 
of the site proposed to be conveyed for additional right of way. 

In 1951 when W. C. Spence subdivided Hillcrest Farm the city 
limits of the City of Goldsboro were situated between Audubon 
Avenue and Oleander Avenue on Ash Street, approximately one 
mile west of the site proposed to be conveyed. The city limits, as 
extended on 7 March 1960, are now approximately 300 yards east of 
the intersection of Ash Street and Berkeley Boulevard. 

From the stipulation of facts and findings of fact, the court made 
conclusions of law determining that the recorded restrictive cov- 
enants do not affect the unsubdivided portion of the site proposed to 
be conveyed and the portion of the subdivided area included in the 
parcel is not suitable or desirable for residential purposes because 
of the fundamental changes having taken place within and without 
the subdivision, such changes being of the magnitude which "would 
preclude a court of equity from enforcing any residential restrictive 
covenants . . ." It was further concluded that the second parcel 
is affected by the restrictive covenants but that the restrictions do 
not prohibit use of the parcel for a parking lot, the use as a parking 
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lot being such as would not invalidate the residential restrictions 
for the remainder of tJhe subdivision. 

The court determined that  the plaintiff had fully complied with 
the contract and ordered the plaintiff to convey and the defendant 
to purchase the tract in controversy, the use of the tract being in 
compliance with the contract. The judgment was limited to the spe- 
cific parcels to be conveyed and "shall not affect in any manner the 
restrictive covenants for any other portion of subdivided lots of 
Hillcrest Farm Subdivision or any other portion of Hillcrest Farm" 
shown on the recorded plat. 

The defendant excepted to the foregoing findings of fact and con- 
clusions of law and appealed. 

Bland and Wood b.y W .  Powell Bland and J .  Darby Wood for 
plaintiff appellee. 

Smith and Everett by  James AT. Snzith for defendant appellant. 

[I, 21 The judgment from which the defendant appeals was spe- 
cifically limited to the lots in controversy and was expressly not ap- 
plicable to the restrictive covenants of other subdivided lots. I t  ap- 
pears that the obvious intent of W. C. Spence, and wife, was that  
the subdivision should be developed and sold under a uniform scheme 
or plan of development. Such a determination must be made from 
an evaluation of the intent of the parties. Long v. Branham, 271 
N.C. 264, 156 S.E. 2d 235. W. C. Spence, and wife, caused to be 
recorded an instrument setting forth the restrictive covenants ap- 
plicable to Hillcrest Farm Subdivision. They provided for uniform 
restrictions in accord with a general scheme for the benefit of all 
lots in the subdivision allowing grantees of the owner of the original 
tract to enforce the restricticns. When i t  appears that  the property 
was originally developed pursuant to a uniform scheme or plan, the 
covenants are enforceable ?:nter se by the owners of the lots in the 
subdivision. Larnica v .  Gerdes, 270 N.C. 85, 153 S.E. 2d 814; Mud- 
enburg v. Blevins, 242 N.C. 271, 87 S.E. 2d 493. There is mutuality 
of covenants and consideration. . 

[3] When there is a uniform scheme or plan, the owners of lots in 
the subdivision are necessarily interested parties in any action 
against or by another lot owner where a mutual covenant or obli- 
gation, such as a restrictive covenant for residential uses, is in dis- 
pute. All persons who have a right to enforce the covenants inter 
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se or otherwise should be made parties. Muilenburg v. Blevins, 
supra. We are of the opinion that  Sheets v. Dillon, 221 N.C. 426, 20 
S.E. 2d 344, is directly in point. There the action was also for spe- 
cific performance of a contract of purchase and sale of real estate, 
the plaintiff being the owner of the lot to be conveyed and the pur- 
chaser defendant relying as a defense on the presence of restrictive 
covenants which caused non-compliance with the contract. The trial 
court ordered specific performance of the contract, finding the re- 
strictive covenants to be null and void. Error was found and the 
case remanded as the judgment was not conclusive as to  anyone 
other than the plaintiff and defendant, the plaintiff's predecessor 
in title and other grantees not being estopped from thereafter as- 
serting their rights. The Court stated that, "[ulnder such circum- 
stances equity will not require defendant to comply with his con- 
tract in direct violation of the stipulation that the property is to be 
conveyed free of restrictive covenants. If plaintiff desires to have 
this covenant invalidated and stricken from the deed of the original 
grantee, he must bring in the interested parties and give them a day 
in court." 
[4-91 Restrictive covenants are not favored and are to be strictly 
construed against limitation on use. Hullett v. Grayson, 265 K.C. 
453, 144 S.E. 2d 206. But a restrictive covenant, if not found in- 
equitable, is enforceable. Hale v. Moore, 4 N.C. App. 374, 167 S.E. 
2d 12. The servitude imposed by restrictive covenants is a species of 
incorporeal right. It restrains the owner of the servient estate from 
making certain use of his property. Turner v. Glenn, 220 N.C. 620, 
18 S.E. 2d 197. Restrictive covenants create negative easements which 
are an interest in the land of another, they are vested property rights. 
Raleigh v. Edwards, 235 N.C. 671, 71 S.E. 2d 396. A valid restriction 
on the use of real property is neither nullified nor superseded by the 
adoption or enactment of a zoning ordinance, nor is the validity of 
the covenant thereby affected. 26 C.J.S., Deeds, 5 171c(2), p. 1181. 
The other owners of lots in Hillcrest Farm Subdivision have the 
right to assert that  enforcement of the restrictive covenant for resi- 
dential uses has not become inequitable and that  violations of the 
restrictions within the development do not amount to such a radical 
or fundamental change as to destroy the essential objects and pur- 
poses of the residential restrictions. The very limited uses of Lots 
1 and 2 for non-residential purposes will not be held to have estop- 
ped them from asserting their right against subsequent substantial 
violations within the subdivision. Tull v. Doctors Building, Inc., 255 
N.C. 23, 120 S.E. 2d 817. 

Since we are of the opinion that this case must be remanded for 
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new parties and for a further hearing, we shall refrain from a further 
discussion of the evidence or of the law of the case. 

Error and remanded. 

BROCK and BRITT, JJ., concur. 

R. A. PLUMMER, JR., ADMINISTRATOR OF THE ESTATE OF ROBERT MICHAEL 
PLUMMER, DECEASED V. WILLIAM ALLEN HENRY, BY HIS GUARDIAN 
AL LITEM, JAMES E. ROBERTS, AKD WHIT CLIFFORD HENRY 

No. 6919SC113 

(Filed 31 December 1969) 

1. Automobiles s 108- family purpose doctrine 
The family purpose doctrine is an extension of the principle of respow 

&eat superior by which the negligence of the driver is imputed to the 
family member who furnishes and controls the use of the vehicle. 

2. Automobiles 9% negligent entrustment of automobile 
Under the theory of negligent entrustment the owner is held liable, not 

for any imputed negligence, but by reason of his own independent and 
wrongful breach of duty in entrusting his automobile to one he knows or 
should know is likely to cause injury; proof of negligence of the driver 
merely furnishes the causal connection between the primary negligence 
of the owner and the injury or damage. 

3. Automobiles § 98- accident case - allegation of negligent entrust- 
ment  of automobile - punitive damages - family purpose doctrine 

Where the plaintiff in an automobile accident case alleged (1) that the 
defendant-owner was liable for the negligence of his son, the defendant- 
driver, under the family purpose doctrine and (2) that the defendant was 
also liable for compensatory and punitive damages, on the theory of neg- 
ligent entrustment, in wilfully and waotonly permitting his son to operate 
a n  automobile with a souped-up engine in the vicinity of a public school, 
a stipulation by defendants father and son admitting agency under the 
family purpose doctrine does not constitute an admission by them of wilful 
and wanton conduct on the part of defendant-owner in entrusting the ve- 
hicle to his minor son, and the trial court was not warranted in striking 
as  irrelevant and prejudicial plaintiff's allegations and prayer for re- 
covery of punitive damages on the theory of negligent entrustment, since 
snch allegations, if proved, mould entitle plaintiff to the recovery of pun- 
itive damages for the owner's on7n negligence. 

4. Damages § 11- punitive damages - wanton conduct 
Punitive damages are  recoverable for wanton conduct, which is in con- 

scious and intentional disregard of and indigerenee to the rights and 
safety of others. 



N.C.App.1 FALL SESSION 1969 85 

5. Arrest  a n d  Bail 5 1 3 ;  Automobiles § 43- accident case - plead- 
ings - grounds f o r  arrest  

Although it  is appropriate for a plaintiff to allege in his complaint facts 
upon which the remedy of arrest may be sustained, an allegation by a 
plaintiff in an automobile accident case that the wilful and wanton con- 
duct of the defendants prior to the accident "constitutes one of the causes 
of action whereby a defendant may be arrested" is merely a conclusion of 
law and should not be included in the complaint. 

6.  Pleadings § 1- rewriting of pleadings -trial court  
I t  is error for the trial court to rewrite any part of plaintiff's com- 

plaint for him. 

ON Writ of Certiorari to review an order of Collier, J., August 
1968 Session of CABARRUS Superior Court. 

This is a civil action in which plaintiff seeks to  recover compen- 
satory and punitive damages for personal injuries and pain suffered 
by his intestate prior to death allegedly caused by the willful and 
wanton acts of negligence on the part of the defendants. I n  his 
complaint plaintiff alleged: That  a t  8:20 a.m. on 12 September 1966 
his intestate, age 10, was struck and injured as he was crossing 
Swink Street in front of Hartsell School in Cabarrus County, N. C., 
by an automobile owned by the defendant Whit Clifford Henry, 
and being operated by the owner's 20 year old son, the defendant 
William Allen Henry; that the automobile was being operated with 
the consent and approval of the owner-defendant and as a family 
purpose automobile; and that  the injuries to plaintiff's intestate were 
proximately caused by particularly described willful and wanton 
acts of negligence on the part of the driver-defendant. 

In  addition, plaintiff alleged in paragraphs 8, 10 and 13 of the 
complaint as follows: 

"8. That  the plaintiff is informed and believes and, upon 
such information and belief, alleges that  the defendant Whit 
Clifford Henry knew or ought to have known that  his son 
William Allen Henry was driving said Ford automobile in the 
area in front of Hartsell School on Swink Street in a careless, 
reckless, negligent and unlawful manner and in a way and 
manner likely to endanger the safety of children in and about 
said school; that his son had regularly and habitually operated 
the automobile belonging to the defendant Whit Clifford Henry, 
in and around said school grounds, especially while the children 
were going to and from school, but that, in spite of said knowl- 
edge, defendant Whit Clifford Henry knowingly, willfully, and 
wantonly, continued to permit his son William Allen Henry to  
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operate said Ford automobile upon the public streets in and 
around said school without restriction, and said willful and 
wanton acts and conduct of the defendant Whit Clifford Henry 
concurred with t,he aforesaid acts and conduct of the defendant 
William Allen Henry, causing the injuries to the plaintiff's in- 
testate as set forth hereinafter." 

"10. That  the injuries to the plaintiff's intestate were due, 
caused and occasioned by, and followed as a direct and proxi- 
mate result of the willful, wanton and reckless acts and conduct 
of the defendant Whit Clifford Henry in that  he did continue to  
permit his motor vehicle to be operated upon the public high- 
ways of this State by his son when he knew or ought to have 
known that  his son was operating said automobile in school 
zones in a careless and reckless manner and that his son was 
endangering the safety and lives of sniall school children, and 
did fail to advise or warn his son that  he was not to drive said 
defendant's auton~obile in and around school zones in such a 
way and manner as to endanger the lives of said school children 
and that said defendant did, with full knowledge of his son's 
driving habits, alter the engine of said automobile so as to in- 
crease the speed of said automobile and did willfully and know- 
ingly entrust the 'souped-up1 vehicle to his son." 

"13. That the aforesaid specific acts and negligence, as set 
forth in paragraphs 9 and 10 above, were willfully, wantonly, 
maliciously and intentmionally conceived, planned and executed 
by the defendants, contrary to the laws and dignity of this 
State and that  the injuries to the plaintiff's intestate and the 
damage sustained by the plaintiff were willfully, wantonly and 
maliciously inflicted upon the plaintiff's intestate by the defend- 
ants; and said willful, wanton and malicious acts and conduct 
on the part of the defendants, and each of them, constitutes 
one of the causes of action whereby a defendant may be ar- 
rested as provided by Chapter 1, Article 34, of the General 
Statutes of North Carolina." 

The prayer for relief in plaintiff's complaint was as follows: 

"WHEREFORE, the plaintiff prays that  he have and re- 
cover of and from the defendants, jointly and severally, the 
sum of Two Thousand ($2,000.00) Dollars for the personal in- 
juries to the plaintiff's intestate; the sum of Five Thousand 
($5,000.00) Dollars punitive damages; the costs of this action 
to be taxed by the Clerk; and such other and further relief as 
may be just and proper." 
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The defendants filed motion to strike portions of the complaint, 
including all of paragraphs 8, 10 and 13, stipulating in their motion 
that  any negligence on the part of the driver-defendant is imputable 
as  a matter of law to the owner-defendant under the family pur- 
pose doctrine and under the doctrine of respondeat superior. Prior 
to hearing on their motion to strike the defendants filed answer, sub- 
ject to such motion, in which they admitted the automobile was 
owned and operated as a family purpose automobile. 

After hearing, the superior court judge entered an order striking 
from the complaint all of paragraphs 8 and 10 and the words "joint 
and concurring" in paragraph 11. The order also amended para- 
graph 13 and the prayer for relief to read as follows: 

" '13. Tha t  the aforesaid specific acts and negligence as set 
forth in paragraph 9 above were willfully, wantonly, maliciously 
and intentionally conceived, planned, and executed by the de- 
fendant William Allen Henry, contrary to the laws and dig- 
nity of this State and that the injuries to the plaintiff's intestate 
and the damage sustained by the plaintiff were willfully, want- 
only and maliciously inflicted upon the plaintiff's intestate by 
the defendant William Allen Henry.'" 

" 'WHEREFORE, the plaintiff prays that  he have and re- 
cover of and from the defendants, jointly and severally, the 
sum of Two Thousand ($2,000.00) Dollars for the personal in- 
juries to the plaintiff's intestate; the sum of Five Thousand 
($5,000.00) Dollars punitive damages of and from the defend- 
ant William Allen Henry; the costs of this action to be taxed 
by the Clerk, and such other and further relief as may be just 
and proper.' " 

Plaintiff excepted and petitioned the Court of Appeals for cer- 
tiorari to review the trial court's order, which was allowed. 

Hartsell, Hartsell & Mills, by K. Michael Koontz and William 
L. Mills, Jr., for plaintiff appellant. 

Carpenter, Webb & Golding, by Michael K. Gordon for defend- 
ant  appellees. 

[I,  21 Plaintiff alleged facts sufficient, if proved, to  support a 
verdict against the owner-defendant, who in this case was father of 
the driver-defendant, on two theories: First, under the "family pur- 
pose doctrine," and second, on the theory of negligent entrustment. 
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North Carolina recognizes both. Grindstaff v. Watts, 254 N.C. 568, 
119 S.E. 2d 784 (family purpose) ; Roberts v. Hill, 240 N.C. 373, 82 
S.E. 2d 373 (negligent entrustment). The family purpose doctrine 
is an extension of the principle of respondeat superior by which the 
negligence of the driver is imputed to the family member who furn- 
ishes and controls the use of the vehicle. Under the negligent entrust- 
ment theory the owner is held liable, not for any imputed negligence, 
but by reason of his own independent and wrongful breach of duty 
in entrusting his automobile to one he knows or should know is likely 
to cause injury; proof of negligence of the driver merely furnishes 
the causal connection between the primary negligence of the owner 
and the injury or damage. Roberts v. Hill, supra. 

[3] In  the present case, the order appealed from strikes from plain- 
tiff's complaint all allegations on which plaintiff seeks recovery of 
compensatory and punitive damages from the owner-defendant un- 
der the negligent entrustment theory. The defendants-appellees, seek- 
ing to sustain the order, contend that their stipulation that any neg- 
ligence of the driver-defendant is imputable as a matter of law to 
the owner-defendant under the family purpose doctrine has rendered 
all allegations in the complaint as to negIigent entrustment irrelevant 
and prejudicial, citing Heath v. Kirkman, 240 N.C. 303, 82 S.E. 2d 
104. In that case the plaintiff sued both the driver and the owners 
of the vehicle which caused his injuries, alleging the driver was 
acting as agent and employee of the owners. In addition, in sub- 
paragraph (d) of paragraph XI1 of the complaint, plaintiff alleged 
that the owners were themselves negligent in retaining the driver in 
their employ and in entrusting to him the operation of their vehicle, 
a wrecker, "knowing of his reckless habits and disposition in the 
operation of motor vehicles generally and of their wrecker in par- 
ticular." The trial court refused to strike these allegations relative 
to negligent entrustment, but did strike from the complaint an alle- 
gation that the driver, due to his reckless propensities known to his 
employers, had acquired the nickname "Wild Bill." On appeal the 
Supreme Court, in an opinion written by Bobbitt, J. (now C.J.), 
affirmed these rulings. The opinion recognizes the negligent entrust- 
ment theory as applicable in the State of North Carolina, and then 
goes on to state: 

". . . This principle is applicable only when the plaintiff 
undertakes to cast liability on an owner not otherwise respon- 
sible for the conduct of the driver of the vehicle. But evidence 
of reputation for negligence or of acts of negligence on prior 
unrelated occasions is not competent to show that the driver 
was negligent on the occasion of plaintiff's injury. . . ." 
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The opinion approved the ruling striking out the allegations rela- 
tive to the driver's nickname, but also expressly approved the re- 
tention in the complaint of subparagraph (d) of paragraph XII, 
which contained the allegations relative to negligent entrustment. 
Charting the further course of the litigation, the opinion then con- 
tains the following: 

"The allegations of the complaint are explicit to the effect 
that  Atkins on the occasion of plaintiff's injury was acting 
within the scope of his employment by his codefendants and in 
furtherance of their business. Of course, we cannot assume that 
such allegations of agency will be admitted when answers are 
filed. If admitted, the liability of the defendant employers 
would rest upon respondeat superior; and subparagraph (d) of 
paragraph XI1 would become irrelevant and prejudicial and 
should be stricken upon motion then made. On the other hand, 
if the allegations invoking respondeat superior are denied, the 
plaintiff should be allowed to amend his complaint so as to al- 
lege additional ultimate facts, such as indicated above, in con- 
formity with the theory of liability set forth in subparagraph 
(d) of paragraph XII." 

Thus, the opinion expressly approves the retention in the complaint 
of allegations which would impose liability on an owner-defend- 
ant on both the theory of respondeat superior and on the negligent 
entrustment theory at  the same time. The opinion indicates that if 
in the further course of that particular litigation the allegations of 
agency should be admitted by the defendants, then the allegations 
as to negligent entrustment would become irrelevant and prejudicial 
in that case and should be stricken upon motion then made. We 
understand the reasoning of the opinion to be that if responsibility 
of the owner-defendants for any negligence of their driver should be 
judicially established by an admission of agency, i t  would then be 
unnecessary for plaintiff to prove the owners also liable under the 
negligent entrustment theory. Therefore, allegations as to negligent 
entrustment would be rendered irrelevant by the admission of agency. 
At the same time these allegations would be prejudicial to defend- 
ants, since, while evidence of the driver's reputation for negligence 
or of his acts of negligence on prior unrelated occasions would not 
be competent to prove his negligence on the occasion of the plain- 
tiff's injury, such evidence would be competent if the negligent en- 
trustment theory was allowed to remain in the case, to show that 
the owners knew, or in the exercise of due care should have known, 
of the driver's reckless propensities. Implicit in the reasoning of the 
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opinion in the Heath case is the thought that if the defendants' ad- 
missions of agency rendered the allegation in the complaint as to 
negligent entrustment no longer necessary to serve some proper pur- 
pose of the plaintiff, then such allegations should be stricken in 
order to avoid possible prejudice to the defendants. 

In the case presently before us, however, the allegations as to 
negligent entrustment have not been rendered immaterial by rea- 
son of the defendants' stipulation judicially establishing the owner- 
defendant's responsibility under the family purpose doctrine. In the 
present case the plaintiff has alleged that the owner-defendant knew 
or ought to have known that his son was driving his automobile in 
the area of the school in a careless, reckless, negligent and unlawful 
manner and in a manner likely to endanger the safety of children 
in and about said school, and that in spite of said knowledge the 
owner-defendant "knowingly, willfully, and wantonly," continued 
to permit his son to operate his automobile upon the public streets 
in and around said school without restriction and even altered the 
engine so as to increase the speed of the automobile. Thus, the plain- 
tiff has not only alleged liability of the owner-defendant for com- 
pensatory damages on the negligent entrustment theory, but has 
further alleged facts which, if proved, would justify an award of 
punitive damages'against the owner for his own wanton negligence. 
By admitting applicability of the family purpose doctrine, defend- 
ants have certainly not admitted any willfulness or wantonness on 
the part of the owner-defendant in continuing to entrust the ve- 
hicle to his minor son. Therefore, the defendants' stipulation did not 
render immaterial the plaintiff's allegations as to negligent entrust- 
ment. In Heath v. Kirkman, supra, while plaintiff had prayed for 
punitive as well as compensatory damages, the opinion expressly 
stated that "[tlhe appeal does not present the question as to the 
sufficiency of the allegations to warrant submission of an issue of 
punitive damages," and that question was, therefore, not before the 
court in that case. 

[4] Two years after the decision in Heath v. Kirkman, supra, the 
North Carolina Supreme Court for the first time dealt directly with 
the question whether the doctrine of punitive damages applied to 
an automobile collision case. In Hinson v. Dawson, 244 N.C. 23, 92 
S.E. 2d 393, in an opinion also written by Bobbitt, J. (now C.J.), 
the Court pointed out that in general punitive damages may not be 
recovered in the absence of some intentional, malicious or willful 
act, but held that if the facts alleged justify the allegation (by way 
of conclusion) that the conduct was wanton, a proper basis was 
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furnished for submission of an issue as to punitive damages. The 
Court stated that ('[c]onduct is wanton when in conscious and in- 
tentional disregard of and indifference to the rights and safety of 
others." 

131 Hinson v. Dawson, supra, as does the case before us, presented 
a case in which plaintiff sued to recover for injuries to his intestate 
allegedly caused by the negligence of the driver-defendant, who was 
the son of the owner-defendant. Examination of the record on ap- 
peal reveals that in the complaint as originally filed plaintiff had 
alleged liability of the owner-defendant under the family purpose 
doctrine and sought to recover only compensatory damages. The de- 
fendants filed answer, admitting plaintiff's allegations under the 
family purpose doctrine. After a first trial and appeal to the Su- 
preme Court, a partial new trial was ordered. Plaintiff then obtained 
permission to file an amended complaint. In his amended complaint 
the plaintiff repeated his allegations under the family purpose doc- 
trine, and for the first time added allegations as to negligence of the 
owner-defendant in entrusting the automobile to his son and for the 
first time prayed recovery of punitive, as well as compensatory, 
damages. The trial court refused to allow the defendants' motion to 
strike the allegations and prayer relative to punitive damages as  
contained in the amended complaint. On appeal, the Supreme Court 
affirmed this ruling, pointing particularly to the allegations as to 
negligent entrustment. The result was that allegations as to negli- 
gent entrustment and punitive damages remained in the complaint 
even though defendants' admission of family purpose had judicially 
established liability of the owner-defendant for any negligence of 
the driver-defendant. We consider Hinson v. Dawson, supra, con- 
trolling in the case now before us, and hold that the trial court com- 
mitted error in striking paragraphs 8 and 10, in striking the words 
"joint and concurring" from paragraph 11, and in rewriting para- 
graph 13 and the prayer for relief. 

15, 61 The trial court's order amending and rewriting paragraph 
13 and the prayer for relief had the effect of eliminating allega- 
tions and prayer for recovery of punitive damages against the 
owner-defendant and also of striking out the allegations to the effect 
that conduct of both defendants constitutes one of the causes of ac- 
tion whereby a defendant may be arrested under the statutes of 
North Carolina. While i t  is appropriate for a plaintiff to allege in 
his complaint facts upon which the remedy of arrest may be sus- 
tained, Long v .  Love, 230 N.C. 535, 53 S.E. 2d 661, an allegation 
that such facts "constitute one of the causes of action whereby a 
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defendant may be arrested" is merely a conclusion of law drawn by 
the pleader and ordinarily should not be included in the complaint. 
However, we point out that while the trial judge ''can direct the 
plaintiff generally how he shall plead, he cannot plead for him," 
Hensley v. Furniture Co., 164 N.C. 148, 80 S.E. 154, and it was error 
for the court to rewrite any part of plaintiff's complaint for him. 

The order appealed from is 

Reversed. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CBROLINA v. RAYMOND EUGENE HUFFMAN 

No. 6918SC492 

(Filed 31 December 1969) 

1. Criminal Law § 99- questions by trial court  - expression of 
opinion 

In this prosecution for assault with intent to commit rape, the trial 
court did not express an opinion on the evidence by asking the prosecutrix 
to repeat, explain or clarify portions of her testimony. 

2. Criminal Law 8 99- questions by t r i a l  court - clariAcation of tes- 
timony 

While G.S. 1-180 prohibits the court from asking questions a t  any time 
during the trial which amount to  an expression of opinion as  to what has 
or has not been shown by the testimony of a witness, i t  is not improper 
for the court to ask questions for the purpose of obtaining a proper under- 
standing and clarification of a witness' testimony as  long as  the court 
does not engage in frequent interruptions and prolonged questioning. 

5. Criminal Law § 66- illegal out-of-court identification - in-court 
identification - independent origin - voir dire  hearing 

Where it  appears during the course of a criminal trial that the accused's 
right to be represented by counsel was violated at  an out-ofcourt lineup 
identification, the admission in evidence of an in-court identification of 
the accused is erroneous unless the trial court determines on voir dire 
that the in-court identification had a sufficiently independent origin and 
was not the result of the illegal out-of-court confrontation. 

4. Clliminal Law 3 66-- illegal out-of-court confrontation - in-court 
identillcation of defendant - independent origin 

I n  this prosecution for assault with intent to commit rape, testimony by 
the prosecutrix on voir dire is  held sufficient to support the trial court's 
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finding that the prosecutrix' in-court identification of defendant as  her 
assailant was based upon her observation of defendant a t  the scene of 
the crime and was not the result of viewing a single photograph of defend- 
ant shown her by the police or of viewing defendant in an elevator a t  the 
police station without his knowledge and while he was unrepresented by 
counsel. 

5. Criminal Law 9 162-- exception to exclusion of evidence - r e w r d  
fails to show what  answer of witness would have been 

An exception will not be considered on appeal where an objection has 
been sustained, unless the record discloses what the witness would have 
said if he had been permitted to answer. 

6. Criminal Law 9 10- w n t r o l  of argument  by  counsel to jury 
Defendant was not prejudiced by trial court's instruction to counsel 

with reference to his argument to the jury, the control of argument of 
counsel being left largely to the discretion of the trial court. 

7. Criminal Law 9 89- corroborative testimony - slight variances - 
admissibility 

In this prosecution for assault with intent to commit rape, the trial 
court did not err in admitting for corroborative purposes testimony by a 
police officer as to statements made to him by the prosecutrix, notwith- 
standing defendant's contention that a portion of the officer's testimony 
was not corroborative of any testimony given by the prosecutrix, since 
slight variances in corroborating testimony do not render such testimony 
inadmissible, i t  being for the jury to determine whether or not the tes- 
timony of one witness does in fact corroborate that of another. 

APPEAL by defendant from Bowman, S.J., 14 April 1969, Regular 
Session of GUILFORD Superior Court. 

Evidence on behalf of the State tended to show the following. At  
about 1:00 or 1:30 a.m. on 8 February 1969 the prosecutrix was 
walking along Walker Avenue in Greensboro, North Carolina. The 
defendant observed her from a Pontiac automobile which he then 
parked nearby. The defendant got out of the automobile and stalked 
prosecutrix on foot for some distance. At  one point prosecutrix stop- 
ped under a street light and defendant passed within two feet of 
her. She had an opportunity to observe his face and clothing. Later 
prosecutrix stopped a t  a well-lighted area near a sign store and ob- 
served the defendant as he approached her from the opposite side 
of the street and inquired as to the location of a particular street. 
After telling him t,hat she did not know, prosecutrix walked ahead 
of the defendant and started to cross the street. The defendant came 
up from behind, grabbed her by the neck and arm and carried her 
over some bushes and threw her to the ground. Prosecutrix got up 
but defendant again threw her to the ground and got on top of her. 
Prosecutrix screamed and fought defendant, scratching his face. 
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The area behind the bushes was well lighted by a street light and 
prosecutrix was again able to see defendant's face. Defendant put 
his hand up her dress and was trying to remove her underclothing. 
The defendant jumped up and fled when the lights of two automo- 
biIes which had stopped a t  the stoplight shone on him. 

Approximately one hour later prosecutrix talked with H. D. 
Tolbert, Greensboro police officer. She related the details of the at- 
tack and gave Tolbert a description of the automobile, the de- 
fendant's general appearance and his clothing. Shortly after 5 a.m. 
on the same day, Tolbert arrested the defendant a t  his home a t  
1421 Vine Street. Clothing similar to that  previously described to 
the officer was found in defendant's room and bathroom. A 1963 
Pontiac was parked a t  the rear of the house. The defendant had 
scratch marks on his right cheek. The prosecutrix identified the de- 
fendant as being the same man who had followed and attacked her. 

The defendant offered no evidence. 

From a verdict of guilty as charged and the judgment entered 
thereon, the defendant appeals. 

Attorney General Robert Morgan by Staf f  Attorney Carlos W.  
Murray, Jr., for the State. 

Cahoon and Swisher by Robert S .  Cahoon for defendant appel- 
lant. 

[I, 21 The defendant has brought forward various assignments 
of error upon this appeal, one of which is that  the court intervened 
in the direct examination of the prosecuting witness so as to em- 
phasize portions of her testimony which were damaging to the de- 
fendant in that  i t  conveyed to the jury the impression that the 
court was especially impressed by certain testimony and that "the 
court was with the prosecution." We find no merit to this conten- 
tion. Generally the court asked the witness to repeat, explain, or 
clarify portions of her testimony in several instances. The statutory 
proscription against the trial judge expressing an opinion, G.S. 1-180, 
prohibits the court from asking questions a t  any time during the 
trial which amount to an expression of opinion to what has or has 
not been shown by the testimony of a witness. Gallozuay v. Lawrence, 
266 N.C. 245, 145 S.E. 2d 861. It is not, however, improper for the 
court to ask questions for the purpose of obtaining a proper under- 
standing and clarification of a witness' testimony as long as the 
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trial judge does not engage in frequent interruptions and prolonged 
questioning. State v .  MclZae, 240 N.C. 334, 82 S.E. 2d 67. A trial 
judge is justified in propounding competent questions in order to 
develop some relevant fact. State v .  Robbins, 275 N.C. 537, 169 S.E. 
2d 858. 

The questions asked by the trial judge in the present case were 
not such that would convey to the jury an opinion of the court. 
The questions generally called for the witness to repeat and clarify 
a prior statement. "The comment made or the question propounded 
should be considered in the light of all the facts and attendant cir- 
cumstances disclosed by the record, and unless i t  is apparent that 
such infraction of the rules might reasonably have had a prejudicial 
effect on the result of the trial, the error will be considered harmless." 
State v. Perry, 231 N.C. 467, 57 S.E. 2d 774. A review of the record 
and the questions presented by the court, in the light of all the at- 
tendant facts and circumstances, calls for the conclusion that the 
judge's purpose here was one of clarification and the questions were 
not propounded as expressions of opinion. 
[3, 41 The defendant contends that the court committed error in 
admitting in evidence, over the defendant's objection, the prosecut- 
ing witness' in-court identification of the defendant as her assailant. 
He contends that the identification was procured by and based upon 
her having been furnished one photograph of the defendant by the 
police and from her having viewed the defendant in an elevator a t  
the police station without his knowledge and without counsel. Upon 
the prosecuting witness being asked to identify her assailant a t  trial, 
she was examined on voir dire at which time she stated that she 
looked a t  the defendant before and during the assault upon her and 
from these viewings she is now able to identify the defendant as her 
assailant. She further testified that she had described her assailant 
to the police before viewing a picture of the defendant a t  the police 
station and that she had signed a warrant for the defendant before 
viewing him a t  the police station. The witness testified that her in- 
court identification was based upon the times she had seen the de- 
fendant previous to and during the assault. The defendant's assign- 
ment of error to the admission of the identification is overruled. 
Where it appears during the course of a criminal trial that the ac- 
cused's right to be represented by counsel was violated a t  an out- 
of-court lineup identification, the admission in evidence of an in- 
court identification of the accused is erroneous unless the trial court 
determines on voir dire that such in-court identification had a suffi- 
ciently independent origin and was not the result of the illegal out- 
of-court confrontation. State v. Starney, 3 N.C. App. 200, 164 S.E. 



96 IN THE COURT OF APPEALS 17 

2d 547. There was an abundance of evidence to sustain the trial 
court's finding of fact that the in-court identification was based 
upon observation of the suspect a t  the scene of the crime and not 
upon an illegal confrontation. State v. Gatling, 275 N.C. 625, 170 
S.E. 2d 593. 

[S, 61 Counsel for defendant, in his cross-examination of the pros- 
ecutrix, asked her if she did not intend to spend the night a t  her 
boyfriend's apartment. The State's objection was sustained. The de- 
fendant duly excepted to the court's ruling and assigns i t  as error. 
The record does not disclose what the reply would have been if the 
witness had been permitted to  answer. An exception will not be 
considered on appeal where an objection has been sustained, unless 
the record discloses what the witness would have said if he had been 
permitted to  answer. State v. Poolos, 241 N.C. 382, 85 S.E. 2d 342. 
The defendant's assignment of error based on the court's instruction 
to counsel with reference to his argument to  jury is also overruled. 
Although wide latitude is allowed in the argument to the jury, the 
control of the argument of counsel is left largely to the discretion 
of the trial court. 2 Strong, N.C. Index 2d, Criminal Law, ?j 102, p. 
641. We hold that  no error, prejudicial to the defendant, was com- 
mitted by the trial judge in the exercise of his discretion in this in- 
stance. 
[7] The defendant objected to and assigns as error the admission 
of Officer Tolbert's testimony as to  the statements the prosecutrix 
had made to him. On a t  least three occasions the trial judge in- 
structed the jury that such testimony was not received as substantive 
evidence, but was offered and admitted solely for the purpose of 
corroborating the prosecutrix if, in fact, the jury should find that  i t  
did corroborate her testimony. The testimony was clearly competent 
for that  purpose. The defendant complains that  the officer testified 
that  prosecutrix told him that  after the attack she ran toward the 
lights of an automobile when, in fact, there was no such testimony 
from the prosecutrix. Slight variances in corroborating testimony 
do not render such testimony inadmissible. It is for the jury to de- 
termine whether the testimony of one witness does corroborate the 
testimony of another witness. State v. Case, 253 N.C. 130, 116 S.E. 
2d 429. This assignment of error is overruled. 

We have carefully considered the remaining assignments of error 
brought forward by the defendant, and in our opinion they present 
no prejudicial error. 

No error. 

BROCK and BRITT, JJ., concur. 
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STATE O F  NORTH CAROLINA v. HENRY BRBDSHAW 

No. 6910SC536 

(Filed 31 December 1969) 

1. Criminal Law § 118; Rape 6- misstatement of State's conten- 
tions - assumption of evidence no t  i n  record - prejudice t~ defend- 
a n t  

I n  this prosecution for the rape of a ten-year-old child, the trial court 
committed prejudicial error in charging the jury that "the State contends 
that you should find from the evidence that there is no other male person 
that was in their presence except him, and no other male person that 
could have committed this offense, if it mere committed," where the 
evidence shows that on the day of the alleged crime defendant was in the 
company of the prosecutrix from sometime in the morning until 3:00 
o'clock in the afternoon, but there is no evidence accounting for the ac- 
tivities of the prosecutrix from 3 :00 o'clock in the afternoon until some 
hours later when she told her mother what allegedly happened, since the 
court in effect told the jury that whatever had in fact happened to the 
prosecutrix could only have been done by defendant, and there was no 
evidence to support such a conclusion. 

2. Criminal Law 118- instructions - contentions of t h e  parties - 
misstatement upon material point -failure t o  object 

While ordinarily error in stating the contentions of the parties must be 
brought to the trial court's attentiofi in time to afford an opportunity for 
correction, where the misstatement of a contention upon a material point 
includes a n  assumption of evidence unsupported by the record, the mis- 
statement must be held prejudicial, notwithstanding the absence of 
timely objection. 

APPEAL by defendant from Carr, J., 4 August 1969 Session of 
WAKE Superior Court. 

Defendant was charged in a bill of indictment with the capital 
felony of rape of a female child under the age of 12 years. He 
pleaded not guilty. The jury returned a verdict of guilty of assault 
on a female with intent to commit rape. From judgment imposing 
prison sentence on the verdict, defendant appealed. 

Attorney General Robert Morgan b y  Staf f  Attorney Sidney S. 
Eagles, Jr., for the State. 

Peyton B. Abbott for defendant appellant. 

The offense for which defendant was charged was alleged to have 
been committed on 7 December 1968. On that  date the prosecuting 
witness, a child 10 years old, lived with her mother in Raleigh, 
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North Carolina. The defendant was a widower 45 years old, and 
was father of 8 children. He had formerly rented a room in the 
same home occupied by the prosecuting witness and her family. On 
the morning of 7 Deccmber 1968 he took the prosecuting witness 
and her 3 younger sisters in his car and drove to his sister-in-law's 
home near Zebulon, N. C. There the children played with other 
childrcn. While driving back to Raleigh, he stoppcd the car briefly 
for the purpose of hunting for a Christmas tree, but did not find 
onc. He returncd with the children to Raleigh about 2:30 or 3:00 
o'clock in the afternoon. Not finding the children's mother a t  home, 
hc took them to the homc of an aunt, who lived nearby, where they 
found the mothcr visiting. 

The State's casc rests entirely on the testimony of the prosecut- 
ing witness, who testified that a t  the time defendant had stopped 
his car to look for the Christmas trce, he had left the 3 younger 
childrcn in the car and had taken hcr into the woods with him, where 
he had sexually assaulted her. Defendant took the stand and testified 
to taking the children with him in his car, but denied he had taken 
the prosecuting witness with him when he stopped to look for the 
trec. 13e testified that on the contrary he had instructed all of the 
children to remain in thc car, and that he had himself left the car 
only bricfly in an unsucccssful search for a suitable tree. 

The child's mother testified that after the defendant had brought 
the children to her sister's home about 3:00 o'clock in thc afternoon, 
they had remained a t  hcr sistcr's for a while and then had returned 
home; that she had later asked the children if they had looked for 
a Christmas tree, and the prosccuting witness then told her that she 
and defendant had gone to get a trec; that she had asked the pros- 
ecuting witness "did anything happen;" and that the prosecuting 
witncss had first told her "no," but that when she had told the child 
that if shc didn't tell the truth shc was going to whip her, the child 
had then told her of the assault. 

A doctor who examincd the child about 7:00 p.m. on 7 December 
1968, testified that he found no serious injury, that examination for 
sperm was negative, but that he did find slight abrasions within the 
child's vulva; that hc examined her hyman ring and i t  was intact. 

[I] In its charge, the Court stated "And the State contends that 
you should find from the evidence that there is no other male 
person that was in their presence except him, and no other male 
person that could have committed this offense, if i t  were committed." 
Examination of the record before us fails to disclose any evidence 
accounting for the activities of the prosecuting witness from approx- 
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imately 3:00 o'clock in the afternoon until some hours later, when 
her mother questioned her. There was testimony from the defend- 
ant  that when he returned to the home of the prosecuting witness, 
approximately 2:30 in the afternoon, the yard and its vicinity con- 
tained a number of boys a t  play. By the quoted statement from the 
charge, the Court in effect told the jury that whatever had in fact 
happened to the prosecuting witness could only have been done by 
the defendant. I n  this there was error. 

[2] While ordinarily error in stating contentions of the parties 
must be brought to t,he trial court's attention in time to afford op- 
portunity for correction, where the misstatement of a contention 
upon a material point includes an assumption of evidence entirely 
unsupported by the record, the misstatement must be held prejudicial, 
notwithstanding the absence of timely objection. I n  Re Will of At- 
kinson, 225 N.C. 526, 35 S.E. 2d 638; State v. Wyont, 218 N.C. 505, 
11 S.E. 2d 473; 7 Strong, N.C. Index 2d, Trial $ 34, p. 338. 

[I] While the record reveals that  the learned and the experienced 
trial judge exercised great care in conducting the trial of this case, 
we cannot say that the error noted above was not prejudicial to the 
defendant. The State's entire case rested upon the testimony of a 
young child. The defendant was in the company of this child under 
circumstances entirely compatible with his innocence. H e  stoutly 
protested that  he was innocent. A previous trial had ended in mis- 
trial when the jury was unable to agree upon a verdict. The por- 
tion of the charge above quoted could well have left with the jury 
the impression that  the evidence indicated that whatever happened 
to the child could only have happened by some act of the defendant 
and that no other person could have been involved. There was no 
evidence to support such a conclusion. 

For the error noted there must be a 

New trial. 

CAMPBELL and GRAHAM, JJ., concur. 
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JIMMY RAY SUTTON V. MARVIN DUKE, KINSTON FERTILIZER COM- 
PANY, AND SEABOARD COAST LINE RAILROAD COMPANY 

No. 698SC660 

(Filed 31 December 1969) 

1. Animals $'j 3- fencing in of livestock- Lenoir County 
Lenoir County is subject to G.S. Ch. 68, Art. 3, which requires live- 

stock to be kept fenced in and contained by the owner, G.S. 68-39; the 
keeper of a pony, mule or other animal is liable for negligently permitting 
such animal to escape and go upon the public highways, in the event the 
animal does damage to travelers or others lawfully thereon. 

23. Animals 8 3- restraint  of animals -legal duty of owner 
The person having charge of an animal is under the legal duty to exer- 

cise the ordinary care and foresight of a reasonably prudent person in 
keeping the animal in restraint. 

3. Pleadings 19- demurrer  
A demurrer to the pleadings challenges the smciency thereof. 

4. Pleadings § 19- demurrer  - construction of pleadings 
Upon a demurrer to a complaint on the ground that there is a failure 

to state facts sufficient to constitute a cause of action, the allegations are 
to be liberally construed so as  to give plaintM the benefit of every rea- 
sonable intendment in  his favor. G.S. 1-151. 

5. Pleadings § 19- demurrer  - admission of facts 
A demurrer admits, for the purpose of testing the suEciency of the 

pleading, the truth of factual averments well stated and relevant infer- 
ences of fact reasonably deducible therefrom. 

6. Pleadings § 19- demurrer  - issues of fact  
A demurrer raises no issue of fact, since i t  admits the truth of all ma- 

terial facts which are properly pleaded. 

7. Animals 3- pony roaming a t  l a rge  - mules - injury t o  motorist - demurrer  
Allegations that the defendants negligently left open the gate to an en- 

closure in which a pony was kept, that the pony escaped and went onto 
a lot in which some mules were enclosed, that the pony became excited 
and agitated in such a way that the mules broke out of their enclosure, 
that one of the mules wandered onto a highway and was struck by plain- 
tiff's car, and that plaintiff was injured in the collision, held sufficient to 
withstand demurrer. 

8. Negligence § 8- negligent a c t  - proximate cause 
A negligent act, standing alone, does not create liability; but when such 

negligent act is a proximate cause of an injury to another person, noth- 
ing else appearing, liability does occur. 

9. Animals 8 3; Negligence § 9-- negligent release of pony -injury 
to motorist - foreseeability 

I t  can be reasonably foreseen that a pony, after being negligently re- 
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leased from its enclosure, would wander onto a highway and be struck 
by a motorist and that the motorist would be injured. 

10. Animals 8 3; Negligence 8 9- pony at large - exciting other  
animals - foreseeability 

I t  is reasonably foreseeable that a pony running a t  large would go 
to a place where other animals were, and that some injury would result 
to the person or property of another if the animal a t  large agitated and 
excited other animals. 

11. Kegligence 8 22-- pleccdings - demurrer  
On demurrer the court is not concerned with whether the plaintiff can 

prove his factual allegation or establish proximate cause, including fore- 
seeability, a t  the trial; but the court is concerned only with whether the 
complaint alleges a cause of actionable negligence against the defendant. 

APPEAL by plaintiff from Hubbard, J., a t  the 6 October 1969 Ses- 
sion of Superior Court held in GREENE County. 

In  this action plaintiff seeks to recover damages for injuries sus- 
tained by him when his automobile collided with a mule on a high- 
way in Lenoir County a t  about 9:20 p.m. on 22 April 1967. 

The material allegations of the complaint are: 

((13. On or about April 22, 1967, the said Railroad did deliver 
a carload of merchandise or supplies to the premises of the said 
Kinston Fertilizer Company. The defendants jointly and se- 
verally through their respective servants and agents and the 
said Marvin Duke individually, said agents and servants then 
and there acting within the scope of and pursuant to their em- 
ployment, did negligently, carelessly and unlawfully leave the 
gate to the enclosure wherein said pony was customarily re- 
tained, open, enabling said pony to escape and run a t  large. 

14. The defendants, jointly and severally, and their respective 
servants and agents therein and acting within the scope of their 
employment did negligently permit said pony to run a t  large 
by (a)  leaving the gate to said enclosure open thus permitting 
said pony to escape and run a t  large and (b) by failing to exer- 
cise proper supervision and care to containing said pony in said 
enclosure. It being known to all defendants, their agents and 
servants as aforesaid, that  said pony was contained in said en- 
closure and would likely run at large if not kept enclosed or if 
the pony was not otherwise supervised and controlled. 

15. At  a distance of approximately 500 yards from the afore- 
said enclosure and on the opposite side of the rural paved road 
#1745, Mr. W. I. Herring, then and there, had contained in a 
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lot or enclosure situate upon lands owned by him and under his 
control and supervision four mules. 
16. During the early evening hours and just prior to eight p.m. 
the said white pony, after being negligently permitted to run a t  
large as aforesaid, came to the vicinity of the enclosure wherein 
said mules were then and there being retained and did agitate, 
excite, and attract said mules, and said pony did become agitated, 
excited, and attracted by the presence of such mules, in such a 
way that the said mules were caused to break down and break 
out of the Herring enclosure. 
17. Thereafter three of said mules did run a t  large and one of 
same was involved in the collision hereinafter described. 

* * * 
25. The negligence of the defendants, t.heir agents and ser- 
vants, as aforesaid, and the defendants, Marvin Duke individ- 
ually, in leaving the gap or gate for said enclosure open and in 
failing to supervise and contain said pony as aforesaid, thereby 
permitting said mule to escape, was the sole and proximate cause 
of the injuries sustained by this plaintiff in the collision afore- 
said." 

The defendant Seaboard Coast Line Railroad Company (Rail- 
road) entered a special appearance and moved to dismiss on the 
grounds that i t  had not properly been subjected to the jurisdiction 
of the court; a t  the same time Railroad, in the alternative, filed a 
demurrer to the complaint asserting that plaintiff had failed to state 
a cause of action against it. The other defendants demurred ore tenus 
to the complaint on the grounds that plaintiff's complaint does not 
state facts sufficient to constitute a cause of action against them. 

The record does not reveal what disposition was made of Rail- 
road's motion to dismiss on the grounds that i t  had not properly 
been subjected to the jurisdiction of the court. 

From a judgment sustaining the demurrer of each of the defend- 
ants and dismissing the action, the plaintiff appealed to the Court 
of Appeals. 

Lewis & Rouse by Robert D. Rouse, Jr., for plaintiff appellant. 
Aycock, LaRoque, Allen, Cheek & Hines by C. B. Aycock for 

defendant appellee Marvin Duke. 
Barden, Stith, McCotter & Sugg by L. A. Stith for defendant 

appellee Kinston Fertilizer Company. 
Spruill, Trotter & Lane by John R. Jolly, Jr., for defendant ap- 

pellee Seaboard Coast Line Railroad Company. 
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MALLARD, C.J. 

[I,  21 In  Lenoir County the keeper of a pony, mule or other an- 
imal is liable under our statutes for negligently permitting such 
animal to escape and go upon public highways in the event they do 
damage to travelers or others lawfully thereon. The liability of the 
keeper rests upon the question of whether the keeper is guilty of 
negligence in permitting such animal to escape. The same rules as 
to  what is or is not negligence in ordinary ~ituat~ions apply. The 
person having charge of an animal is under the legal duty to exer- 
cise the ordinary care and foresight of a reasonably prudent person 
in keeping the animal in restraint. Herndon v. ,411eq 253 N.C. 271, 
116 S.E. 2d 728 (1960); Shaw v. Joyce, 249 N.C. 415, 106 S.E. 2d 
459 (1959) ; Kelly v. Willis, 238 N.C. 637, 78 S.E. 2d 711 (1953) ; 
Gardner v. Black, 217 N.C. 573, 9 S.E. 2d 10 (1940). I n  this case 
the collision of the plaintiff with the mule is alleged to have occur- 
red in Lenoir County. Lenoir County, by the provisions of G.S. 68- 
39, is subject to the provisions of Article 3, Chapter 68, of the Gen- 
eral Statutes of North Carolina which requires livestock to be kept 
fenced in and contained by the owner. 

[3, 41 A demurrer to the pleadings challenges the sufficiency 
thereof. Teague v. Oil Co., 232 N.C. 469, 61 S.E. 2d 345 (1950). Upon 
a demurrer to a complaint on the grounds that  there is a failure to 
state facts sufficient to constitute a cause of action, the allegations 
are to be liberally construed so as to give plaintiff the benefit of 
every reasonable intendment in his favor. Clsmmons v. Insurance 
Co., 274 N.C. 416, 163 S.E. 2d 761 (1968) ; Grimes v. Gibert, 6 N.C. 
App. 304, 170 S.E. 2d 65 (1969). G.S. 1-151. 

[S, 61 '(A demurrer admits, for the purpose of testing the suffi- 
ciency of the pleading, the truth of factual averments well stated, 
and relevant inferences of fact reasonably deducible therefrom." 6 
Strong, N.C. Index 2d, Pleadings, 8 19. "A demurrer raises no issue 
of fact, since it  admits the truth of all material facts which are 
properly pleaded." 1 McIntosh, N.C. Practice 2d, 8 1191. 

The demurrers in this case admit, for the purpose of testing the 
sufficiency of the pleadings, the allegation that the defendants were 
negligent in leaving the gate open and allowing the pony to escape. 
Defendants contend that  the complaint does not properly allege that  
the negligence of the defendants was one of the proximate causes of 
plaintiff's injuries, in that, such injuries were not foreseeable in the 
exercise of due care. Defendants further contend that they could not 
reasonably foresee that such a chain of event,s would occur from the 
negligent act of leaving the gate open. On the other hand, the plain- 
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tiff contends that the negligence of the defendants gave t,he pony its 
freedom; that  because of the freedom of the pony, forces were set in 
motion which directly caused plaintiff's injury; and that defend- 
ants were charged with the duty of foreseeing that  such negligence 
was likely to result in consequences of a generally injurious nature. 

[7] The plaintiff did not make the owner of the mule a party de- 
fendant. There is no allegation in the complaint that the owner of 
the mule failed to exercise due care to retain the mule. There is no 
allegation that  the mule which plaintiff struck was improperly re- 
tained prior to the arrival of the pony. The allegations of the com- 
plaint are briefly summarized as follows: The defendants negligently 
permitted the pony to escape on 22 April 1967. After escaping a t  ap- 
proximately 8:00 p.m., the pony went about five hundred yards to  
the lot where some mules were enclosed and there agitated, excited 
and attracted the mules in such way that  the mules were caused to 
break out of their enclosure. After their escape, one of the mules 
traveled approximately three-fourths of a mile and wandered onto 
the highway in plaintiff's lane of travel where i t  was struck by plain- 
tiff's automobile a t  about 9:20 p.m. Plaintiff was injured in the col- 
lision with the mule. 

I n  the case of Williams v. Boulerice, 268 N.C. 62, 149 S.E. 2d 
590 (l966), i t  is said: 

"Proximate cause is a cause that  produced the result in contin- 
uous sequence and without which i t  would not have occurred, 
and one from which any man of ordinary prudence could have 
foreseen that such a result was probable under all the facts as 
they existed. Jenkins v. Electric Co., 254 N.C. 553, 119 S.E. 2d 
767. Foreseeability is an essential element of proximate cause. 
Pinyan v. Settle, 263 N.C. 578, 139 S.E. 2d 863; Pittman v. 
Swanson, 255 N.C. 681, 122 S.E. 2d 814. This does not mean 
that  the defendant must have foreseen the injury in the exact 
form in which it  occurred, but that, in the exercise of reason- 
able care, the defendant might have foreseen that some injury 
would result from his act or omission, or that  consequences of 
a generally injurious nature might have been expected. Slaughter 
v. Slaughter, 264 N.C. 732, 142 S.E. 2d 683; Bondurant v. 
Mastin, 252 N.C. 190, 113 S.E. 2d 292." 

[8] It is elementary that  there is a distinction between the com- 
mission of a wrong and liability to another for commission of such 
wrong. Standing alone, a negligent act does not create liability. 
However, when such negligent act is a proximate cause of an injury 
to another person, nothing else appearing, liability does occur. 
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In  the case before us the plaintiff did not strike the pony that  
was allowed to run a t  large but a mule that  the pony caused to  
break out of its enclosure. However, the reasonable inference from 
the wording of the complaint is that the pony was the sole cause of 
the mule breaking out and being a t  large. 

[9] It couId be reasonably foreseen that  the pony, after being 
negligently released, would wander upon a highway and be struck 
by a motorist thereon. Plaintiff's injury was a type which the de- 
fendants could have reasonably anticipated from their negligent re- 
lease of the pony. 

[lo] It was reasonably foreseeable that the pony, running a t  
large, would go to  where other animals were. One might also reason- 
ably foresee that  some injury would result either to the person or 
property of another if said animal a t  large agitated and excited other 
animals. 

It is clear, when only the factual allegations of the complaint are 
considered, that  the h a m  to plaintiff would not have occurred "but 
for" the defendants' conduct in negligently permitting the pony 
to run a t  large and that  such was not a remote cause but was one 
from which consequences of an injurious nature were reasonably 
foreseeable. Ratlifl v. Power Co., 268 N.C. 605, 151 S.E. 2d 641 
(1966). 

Although the rule is that the liability of the defendants is limited 
to  the legally foreseeable consequence of their conduct, i t  is not nec- 
essary, in order for them to be liable, that  they could have foreseen 
that the mules would have been agitated, excited and attracted by 
the pony when they negligently permitted the pony to run a t  large. 
It is only necessary that  the defendants should have been able to 
foresee that  some injury to some person might result from their neg- 
ligent act in leaving the gate open so the pony could escape. Hall v. 
Coble Dairies, 234 N.C. 206, 67 S.E. 2d 63 (1951). 

I n  38 Am. Jur., Negligence, 8 58, the following language appears: 

"It appears that  the modern trend of judicial opinion is in fa- 
vor of eliminating foreseeable consequences as a test of proxi- 
mate cause, except where an independent, responsible, interven- 
ing cause is involved. The view is that once i t  is determined 
that a defendant was negligent, he is to be held responsible for 
injurious consequences of his negligent act or omission which 
occur naturally and directly, without reference to whether he 
anticipated, or reasonably might have foreseen such conse- 
quences." 
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In the case before us the complaint does not reveal that  there 
was any independent, responsible or intervening cause involved in 
the plaintiff's injuries. The question does not arise a t  this time as 
to whether the causal connection between defendants' negligence and 
the injury was broken by the intervention of a new, independent and 
intervening cause so that  the actionable negligence of the defend- 
ants would not be a proximate cause of plaintiff's injuries. Nor is 
there a question as to whether the foregoing is subject to the quali- 
fication that  if the intervening cause was foreseen or could have been 
reasonably foreseen by the defendants in the exercise of due care, 
the negligence of the defendants could be considered a proximate 
cause, notwithstanding the intervening cause. 

This case, according to the allegations in the complaint, bears 
some analogy to the frightened animal cases. The general rule in 

,those cases seems to be that  if one by his negligent act frightens an 
animal and that animal, in its frightened condition, causes injury 
to an individual, the negligent party shall be held liable. Woodie v. 
ATorth Wilkesboro, 159 N.C. 353, 74 S.E. 924 (1912). 

"A negligent act which frightens an animal is generally con- 
sidered to be the proximate cause of injuries subsequently caused 
by the frightened animal." 65 C.J.S., Negligence, 8 114. 

In Woodie v. North Wilkesboro, supra, the defendant, by its neg- 
ligence, allowed a standpipe to overflow which frightened a horse. 
The frightened horse ran away, causing injury to the plaintiff. I n  
the case before us the defendants by their negligence allowed a pony 
to agitate, excite and attract the mule which wandered away and 
caused injury to the plaintiff. We think the two situations are anal- 
ogous. 
Ill] We are not concerned with whether plaintiff can prove his 
factual allegations; neither are we concerned with whether plaintiff 
can establish proximate cause, including foreseeability, a t  the trial. 
We are concerned only with whether the complaint alleges a cause 
of actionable negligence against the defendants. 

[7] We hold that the factual allegations in the complaint, when 
liberally construed, are sufficient to show proximate cause between 
the alleged negligent acts and omissions of the defendants and the 
injuries complained of, and that  the demurrers should have been 
overruled. 

The judgment sustaining the demurrers is 
Reversed. 

MORRIS and HEDRICK, JJ., concur. 
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STATE O F  NORTH CAROLIN.4 v. MARVIN RAY SPARROW, KATHERINE 
TAFT SPARROW AND BRITTON OXIDINE, JR.  

No. 6926SCS04 

(Filed 31 December 1969) 

1. Criminal Law 8 13& appeal f rom district court  to superior court  
-increased sentence 

In cases involving petty misdemeanors which are appealed from the 
district court to the superior court, where trial de novo is had, imposi- 
tion of a more severe sentence by the superior court judge than that im- 
posed by the district court judge does not violate defendant's right to due 
process or rights secured by the Sixth Amendment to the U. S. Constitu- 
tion. 

2. Courts 8 15; Infants  §§ 7, 10- jurisdiction of juvenile courts- 
contributing t o  delinquency of minor  - constitutionality of s ta tutes  

Provisions of [former] G.S. 110-21 defining the jurisdiction of juvenile 
courts and provisions of [former] G.S. 110-39, now G.S. 14-316.1, making 
it  a misdemeanor to contribute to the delinquency of a minor are held 
not unconstitutional for vagueness. 

3. Infants  8 7- contributing t o  delinquency of minor - sufficiency of 
war ran t  

Warrants are sufficient to charge defendants with contributing to the 
delinquency of a minor in violation of [former] G.S. 110-39, now G.S. 
14-316.1, where they allege that defendants harbored and provided lodg- 
ing for a fourteen year old female and wilfully concealed her from officers 
knowing they had petitions for her arrest for delinquency, runaway and 
truancy. 

4. Criminal Law 8 98- sequestration of witnesses - discretion of 
court  

The sequestration of witnesses during a trial rests solely in the dis- 
cretion of the trial judge, and the exercise of his discretion is not re- 
viewable on appeal except where there has been an abuse of discretion. 

5. Criminal L a w  § 98- fai lure  t o  allow motion to sequester witnesses 
In this prosecution of defendants for contributing to the delinquency 

of a minor and for interfering with a n  officer, the trial court did not 
abuse its discretion in denying defendants' motion to sequester the State's 
witnesses, defendants having exercised their right thoroughly to cross- 
examine the State's witnesses. 

6. Criminal Law 8 84- legality of officers' entry into house occupied 
by defendants - invitation - juvenile summons 

In this prosecution for interfering with an d e e r  in the performance of 
his duties, the entry by law officers into the house occupied by defendants 
was lam-ful and evidence obtained as  a result of the entry was properly 
admitted, where law officers knocked on the front door and mere told to 
"come in" by an occupant of the house, and the officers had in their 
possession a "juvenile summons" issued by the district court to be served 
on a minor who was in the house. 
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7. Criminal Law 169- exclusion of evidence - record fails to show 
what  evidence would have been 

Action of the trial court in sustaining the State's objections to questions 
asked by defense counsel in his cross-examination of several State's wit- 
nesses will not be held prejudicial error where the record does not dis- 
close what the replies of the witnesses would have been had they been 
permitted to answer. 

8. Criminal Law 33, 16% striking unresponsive a n d  irrelevant tes- 
timony - police harassment 

In  this prosecution for contributing to the delinquency of a minor and 
for interfering with an officer, the trial court did not err in striking tes- 
timony by one defendant, in response to a question by defense counsel a s  
to what occurred immediately prior to the arrival of police officers, that 
"we were talking about the police harassment we had been having," such 
testimony not being responsive to the question or relevant to the issues. 

9. Criminal Law §§ 99, 165, 170- admonishment of defendant by 
court  - G.S. 1-180 

I n  this prosecution for contributing to the delinquency of a minor and 
for interfering with an officer, the trial court did not comment on the 
weight of the evidence in violation of G.S. 1-180 when, after one defend- 
ant  had stated on cross-examination that a police officer had lied in his 
testimony, the court directed defendant to refrain from such characteriza- 
tion, and upon defendant's reply of "I'm sorry, he asked me," the court 
further stated, "You heard me, too, didn't you?" 

10. Infants  § 7- contributing to delinquency of minor  - concertling 
minor  from police - sufficiency of evidence 

In this prosecution of three defendants for contributing to the delin- 
quency of a minor female by wilfully concealing her from officers with 
knowledge that the officers had a petition for her arrest as a runaway 
and a truant, the State's evidence against two of the defendants was in- 
sufficient to be submitted to the jury where it  tended to show that the 
two defendants rented a house which they ran in a "communal" fashion, 
and that the minor spent several days and one night in the house, but 
there was no evidence that the two defendants knew the minor was stay- 
ing the house or that the police had a petition for her arrmt;  the State's 
evidence against the third defendant  as sufficient to be submitted to the 
jury where it  tended to show that he knew the police had a petition to 
take the minor into custody as a runaway and a truant, that he knew 
she was, in fact, truant from home and school and that she was under 
sixteen years of age, and that when officers went to the "communal" 
house where defendact was staying to look for the minor, defendant took 
her from the house in a deliberate attempt to keep the officers from serv- 
ing the petition on her. 

11. Arrest and  Bail 6- interfering with police officer - sufficiency 
of evidence 

In  this prosecution of defendants, husband and wife, for interfering 
with an officer, the State's evidence is held sufficient for the jury where it  
tends to show that when an oficer attempted to take a minor into custody 
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under a juvenile summons issued by the district court, defendant husband 
pushed the officer and tried to prevent him from getting to the minor, 
and that when the husband was arrested for interfering with an officer, 
his wife tried to pull him away from the officer, and when this failed she 
resorted to kicking the officer as he went out the door. 

12. Criminal Law @ 102, 16+ motion to record solicitor's argument 
to jury 

The trial court did not err in the denial of defendants' motion, made 
after defense counsel had argued to the jury, to have the court reporter 
record the solicitor's closing argument to the jury, since no statute or 
rule requires that argument of counsel be recorded, and defendant could 
have called any allegedly improper argument to the attention of the trial 
court during the trial or could have included any such remarks in the 
record on appeal. 

13. Criminal Law § 154- record on appeal - arguments of counsel 
It is not required that the arguments of counsel be included in the 

record on appeal. Court of Appeals Rule 19(a) .  

14. Criminal Law 8s 102, 105, 170- improper argument by counsel 
-duty of court 

When an attorney makes improper argument to the jury, it  is the duty 
of the presiding judge to correct the transgression upon objection by the 
opposing party or ex mero motu, and where there were no objections by 
the opposing party and the trial court found no impropriety, i t  will be 
assumed there was no improper argument. 

APPEAL by defendants from Mintz, J., a t  the 3rd week of the 
May 12, 1969, Schedule "A" Regular Criminal Session of MECKLEN- 
BURG Superior Court. 

The evidence a t  the trial in the Superior Court of Mecklenburg 
County tended to establish the following facts: The defendants, 
Marvin and Kathy Sparrow, rented a house a t  1200 Central Ave- 
nue in the City of Charlotte and ran the house in a "communal" 
fashion - in a family situation - allowing various persons to re- 
side there either on a permanent basis or as temporary guests. All 
persons staying in the house as permanent residents contributed to 
the payment of the rent and the purchase of food to be shared by all. 
I n  order to stay in the house overnight i t  was necessary for a person 
to get the permission of five residents of the house, the only re- 
striction being that  the person had to be over sixteen years of age; 
however, there was evidence that  persons under sixteen had been al- 
lowed to stay overnight. Persons desirous of staying overnight were 
asked to produce identification to prove their age but the Sparrows 
did not insist that  such identification be produced. The Sparrows 
testified that  they policed the house and kept i t  clean, but the tes- 
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timony of the police officers who arrest,ed the Sparrows and Oxidine 
was that the house was filthy and that  the mattresses, which were the 
principal articles of furniture in the house, were dirty and looked 
as if someone had urinated on them. 

On Thursday, 1 May 1969, Karen Torpey, a fifteen-year-old girl, 
did not return to her home from school a t  her regular time. After 
several unsuccessful attempts to locate her, Mrs. Torpey went to 
the Charlotte Police Department and reported that  Karen was miss- 
ing. On Friday, 2 May 1969, Mrs. Torpey went to the house st 1200 
Central Avenue, where she talked to the Sparrows and Oxidine, tell- 
ing them that  she believed Karen to be with them and that  Karen 
was only fifteen years of age. Oxidine told Mrs. Torpey that  Karen 
had been there but that when she saw her mother coming she ran 
out the back door. On Monday, 5 May 1969, Mrs. Torpey went to 
the Mecklenburg County Juvenile Court and filed a petition stating 
that  her daughter was uncontrollable, that she was away from home 
without her permission and requested that  they take her into their 
custody. 

Karen Torpey testified that  she had been truant from school for 
several days prior to 1 May 1969 and that  on the occasions when 
she had been truant she had spent most of her time a t  the house a t  
1200 Central Avenue. Each day prior to 1 May 1969, she returned 
to her home a t  her usual time; however, on this day she did not re- 
turn home but instead stayed in the Sparrow house. Karen testified 
that  she obtained permission from five people to stay in the house 
on Thursday night, but she did not see the Sparrows between Thurs- 
day afternoon and Monday afternoon nor did she ask them for per- 
mission to spend the night in their house. On Friday, 2 May 1969, 
she and Oxidine, along with several other persons from the house, 
went to Chapel Hill where they spent the night in the social room 
of a dormitory. The Sparrows did not accompany them to Chapel 
Hill but went instead to Folly's Beach in South Carolina. On Sat- 
urday, this group returned to Charlotte and Karen and Oxidine 
went to the house belonging to one of his relatives where they spent 
the night. Karen testified that  she slept in the bedroom of this house 
and that Oxidine slept in the same room. They returned to 1200 
Central Avenue on Sunday, but late Sunday night they returned to 
the house where they had spent the previous night. Karen said that  
she was in the Sparrow's house a t  1200 Central Avenue on Friday 
afternoon when her mother came to look for her but that  she hid in 
a closet in one of the bedrooms upstairs to avoid meeting her mother. 

On Monday, 5 May 1969, Officer D. M. Maness, of the Charlotte 
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Police Department, Youth Bureau Aid Division, went to the house 
a t  1200 Central Avenue to serve the petition on Karen Torpey. 
When he got to the house he was unable to locate the girl so he went 
back to his office. After he got to his office, he received a call from 
Clyde White telling him that  the girl was a t  the Sparrow house. 
White testified that he had seen Karen Torpey a t  this house on Sun- 
day evening and that  she had been drinking beer from a mayonnaise 
jar and had offered him a drink. On Monday, 5 May 1969, he met 
Karen and Oxidine as they were leaving the Sparrow house and 
walked to a local store with them. As they were leaving he noticed 
the presence of police officers and when they got to the store, Oxidina 
asked him to go back to the house and let them know when the 
officers left. It was after this that he decided to call the police. White 
accompanied the officers to the house when they went to serve the 
petition on Karen. 

Officer Maness testified that  when they went back to the house 
to serve the petition on Karen they had in their possession, as they 
did the first time, the petition signed by Mrs. Torpey and a juvenile 
summons signed by the Deputy Clerk of Superior Court and District 
Court Judge P. B. Beacham. With his identification in hand, Officer 
Maness knocked on the door of the Sparrow house and entered when 
he was told to by Marvin Sparrow. He  told Marvin he had a peti- 
tion for Karen Torpey and Marvin asked him to read it. He told 
Marvin that  he did not have to read i t  to him since i t  was for 
Karen but that he would; however, he was prohibited from reading 
the petition by the noise coming from the living room. He  testified 
that  he told Karen he had a petition for her, that  she started toward 
him and then broke to run just as she reached him. He attempted to 
stop her and she grabbed his arm and bit him. Clyde White testi- 
fied that  as the officer grabbed Karen, Marvin shoved the officer in 
an attempt to prevent him from holding Karen. As Marvin shoved 
Officer Maness, Lt. J. R. Hall took Marvin and pulled him off of 
Officer Maness and placed him under arrest for interfering with an 
officer. As he started out of the door with Marvin, Kathy Sparrow 
began to pull a t  her husband in an attempt at freeing him and as 
they reached the door she kicked Lt. Hall. When this occurred, she 
was also arrested for interfering with an officer. Marvin testified on 
direct examination that  he did not shove or push the officer but that  
he fell or was pushed into him. On cross-examination, the following 
exchange took place between Marvin and the Court: 

"Q. You heard Officer Hall testify you were the one that  
grabbed him? 
"A. Yes, I believe I heard that. 
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"Q. They are just mist,aken about that, aren't they? 

"A. They are lying. 

"COURT: Beg pardon? 

"A. They are lying. They are not telling the truth. 

"COURT: Xow let's refrain from that  sort of characteriza- 
tion. 

"A. I'm sorry, he asked me. 

"COURT: You heard me too, didn't you?" 

All defendants were convicted by a jury of contributing to the 
delinquency of a minor and the Sparrows were also convicted of 
interfering with an officer. From this conviction and sentences im- 
posed thereon, the defendants gave notice of appeal to this Court. 

Robert Morgan, Attorney General, and Burley B. Mitchell, Jr., 
Staff Attorney, for the State. 

George S. Duly, Jr., tldam Stein, and Thomas Allman, for the 
defendants appellants. 

[I] The appellants' first assignment of error is based on their ex- 
ceptions to the fact that  the judgment imposed in each case by the 
Judge in the Superior Court was more severe than that  imposed in 
the District Court. The appellants contend that  the imposition of 
greater sentences denied them due process of law and violated rights 
secured them by the Sixth Amendment to the U. S. Constitution. We 
do not agree. Article I, Sec. 13, of the North Carolina Constitution 
provides : 

"No person shall be convicted of any crime but by the unani- 
mous verdict of a jury of good and lawful persons in open 
court. The Legislature may, however, provide other means of 
trial, for petty misdemeanors, with the right of appeal." 

I n  State v. Sherron, 4 N.C. App. 386, 166 S.E. 2d 836 (1969), 
where the identical question was raised, Parker, J., speaking for the 
Court, said: 

('By G.S. 78-272 the district court has exclusive, original ju- 
risdiction for the trial of criminal actions below the grade of 
felony, and the same are declared to be petty misdemeanors. 
G.S. 78-196 provides: 'In criminal cases there shall be no jury 
trials in the district court. Upon appeal to superior court trial 
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shall be de novo, with jury trial as provided by law.' This pro- 
vision does not transgress the requirements of Art. I, § 13 of 
our Stat.e Constitution. State v. Norman, 237 N.C. 205, 74 S.E. 
2d. 602; State v. Pulliam, 184 N.C. 681, 114 S.E. 394." 

On appeal from district court to superior court trial is de novo. 
State v. Overby, 4 N.C. App. 280, 166 S.E. 2d 461 (1969) ; State v. 
Meadows, 234 N.C. 657, 68 S.E. 2d 406 (1951). We do not agree 
with the appellants' contention that hTorth Carolina v. Pearce, 395 
U.S. 711, 23 L. Ed. 2d 656, 89 S. Ct. 2072 (1969), is authority for 
holding that  in cases involving petty misdemeanors which are ap- 
pealed from the district court to the superior court where trial de 
novo is had, the superior court judge cannot impose a more severe 
sentence than did the district court judge. See Michigan v. O'Lary, 
382 Mich. 559, 170 N.W. 2d 842 (1969). 

[2] The appellants by assignment of error No. 2 contend that  the 
statutes, G.S. 110-21 and G.S. 110-39, under which they were charged, 
are unconstitutional for vagueness. The North Carolina Supreme 
Court was faced with an issue identical to the one raised in the in- 
stant case in I n  Re Burrus, 275 N.C. 517, 169 S.E. 2d 879 (1969). I n  
answer to the question raised, the Court, speaking through Huskins, 
J., said, a t  page 531: 

"Appellants argue that  the statute fails to define any of the 
operative terms such as 'delinquent', 'unruly', 'wayward', 'mis- 
directed' and 'disobedient' and contend that  the statute is there- 
fore void for vagueness and uncertainty. 
"It is settled law that  a statute may be void for vagueness and 
uncertainty. 'A statute which either forbids or requires the do- 
ing of an act in terms so vague that men of common intelligence 
must necessarily guess a t  its meaning and differ as to its appli- 
cation violates the first essential of due process of law.' 16 Am. 
Jur. 2d, Constitutional Law 8 552; Cramp v. Board of Public 
Instruction, 368 U.S. 278, 7 L. ed 2d 285; 82 S. Ct. 275; Stale 
v. Hales, 256 N.C. 27, 122 S.E. 2d 768. Even so, impossible 
standards of statutory clarity are not required by the constitu- 
tion. When the language of a statute provides an adequate warn- 
ing as to the conduct i t  condemns and prescribes boundaries SUE- 
ciently distinct for judges and juries to interpret and administer 
i t  uniformly, constitutional requirements are fully met. United 
States v. Petrillo, 332 U.S. 1, 91 L. ed 1877, 67 S. Ct. 1538." 

Our courts have construed these juvenile statutes and have con- 
sistently upheld their con~tit~utionality. State v. Burnett, 179 N.C. 
735, 102 S.E. 711 (1920); State v. CoEle, 181 N.C. 554, 107 S.E. 
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132 (1921) ; I n  Re Hamilton, 182 N.C. 44, 108 S.E. 385 (1921) ; I n  
Re Coston, 187 N.C. 509, 122 S.E. 183 (1924) ; Winner v. Brice, 212 
N.C. 294, 193 S.E. 400 (1937) ; I n  Re Burrus, 4 N.C. App. 523, 167 
S.E. 2d 454; modified and affirmed, supra. Statutes similar to the 
N. C. Juvenile Courts Act have been held constitutional in over 
forty states against numerous attacks. I n  Re Gault, 387 U.S. 1, 18 
L. Ed. 2d 527, 87 S. Ct. 1428 (1967); See Paulson, Kent v. United 
States: The Constitutional Context of Juvenile Cases, 1966 Supreme 
Court Review 167, 174. 

[3] By assignment of error No. 3, the defendants challenge the 
sufficiency of the warrants which charge each of the defendants with 
contributing to the delinquency of a minor. The assignment of error 
is based on the defendants' exception to the court's refusal to grant 
their motion for a bill of particulars. This exception does not sup- 
port the assignment of error; nevertheless, we must consider the 
sufficiency of the warrant to support the judgment entered on the 
verdict as to the defendant Britton Oxidine. We believe that  the 
warrant is sufficient to charge the defendants with a violation of 
G.S. 110-39. The warrant js couched in the language of the statute 
and the statute is cited. I t  is true that  the words "harboring and 
providing lodging" standing alone would be insufficient, but the 
warrant must be read in its entirety. We believe the allegation that  
the defendants "did unlawfully, wilfully, contribute to  the delin- 
quency of Karen Torpey, white female, age 14, in violation of G.S. 
110-39 of North Carolina by harboring and providing lodging for 
Karen Torpey and wilfully concealing said minor from officers know- 
ing they had petitions for said Karen Torpey for delinquency, run- 
away and truancy" was sufficient to charge the offense. To wilfdly 
conceal a minor from officers knommg that  they had a petition for 
her arrest for runaway and truancy is an act calculated to con- 
tribute to the minor's delinquency. The allegation is sufficient to 
identify the offense n-ith which the defendant is charged, to protect 
the defendant from being put in jeopardy twice for the same offense, 
to enable the accused to prepare for trial, and to allow the court, on 
conviction, plea of nolo contendere or guilty, to pronounce sentence. 
State v. Greer, 238 N.C. 325, 77 S.E. 2d 917 (1953). 

This assignment of error is overruled. 

14, 51 The appellants' fourth assignment of error was that  the 
trial court erred in denying their motion to sequester the State's 
witnesses. I n  North Carolina, the sequestration of witnesses during 
a trial rests solely in the discretion of the trial judge, and the exer- 
cise of his discretion is not reviewable on appeal except where there 
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has been an abuse of discretion. State v. Clayton, 272 N.C. 377, 158 
S.E. 2d 557 (1968) ; State v. Spencer, 239 N.C. 604, 80 S.E. 2d 670 
(1954) ; State v. Lovedahl, 2 N.C. App. 513, 163 S.E. 2d 413 (1968). 
A thorough examination of the record on appeal discloses that de- 
fendants were given ample opportunity to cross-examine the wit- 
nesses for the State and that they did, in fact, exercise their right to 
cross-examine. We find no abuse by the trial judge in the exercise of 
his discretion. 

[6] The appellants' fifth assignment of error is as follows: "The 
evidence in this case was obtained as the result of an illegal entry 
of a private dwelling and should have been excluded." By this as- 
signment of error the appellants apparently attempt to raise the 
question of the legality of the entry by the officers into the Sparrow 
house; however, of the fifteen exceptions upon which the assignment 
of error is based, only three seem to relate to evidence obtained as a 
result of the entry. The fifteen exceptions grouped under this assign- 
ment of error raise questions of law not embraced in the assign- 
ment; nevertheless, since the entry into the Sparrow house by the 
officers for the purpose of serving the petition upon the juvenile, 
Karen Torpey, resulted in the charges of interfering with an officer 
against Marvin and Kathy Sparrow, we have considered the ques- 
tion of whether the entry into the Sparrow house by the officers was 
lawful, and whether any evidence obtained as a result of the entry 
was admissible. 

The evidence for the State tends to show that  when the officers 
went to the Sparrow house to serve the petition on Karen Torpey 
they knocked on the front door and were invited into the house. 
Clearly, an entry made by police officers after being told to "come 
in" by the occupant of a house is not an illegal entry. State v. Smith, 
242 N.C. 297, 87 S.E. 2d 593 (1955). Even so, the officers had in their 
possession a "juvenile summons" issued by the district court of 
Mecklenburg County to be served on Karen Torpey. I n  State v. 
Wright, 1 N.C. App. 479, 162 S.E. 2d 56, affirmed on other grounds, 
274 N.C. 380, 163 S.E. 2d 897 (1968)) i t  is stated that  an officer may 
not be interfered with when he is acting pursuant to a '(writ . . . 
sufficient on its face to show its purpose, even though i t  may be ir- 
regular or defective in some respects." It is not for the officer to 
scrutinize each warrant or process he is to serve to  determine its 
legal sufficiency. Even though a writ may be defective or irregular 
in some manner, if i t  is sufficient on its face to show its purpose, the 
officer is protected. State v. Wright, supra. 

The fifth assignment of error is overruled. 
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[7] The sixth assignment of error relates to the action of the court 
in sustaining the objections to questions asked by defendants' coun- 
sel in his cross-examination of several of the State's witnesses. The 
defendants contend that  the action of the judge in sustaining +,hese 
objections was an arbitrary restriction of their right to cross-examine 
the State's witnesses and an infringement of their Sixth Amendment 
right of confrontation. Of the seven exceptions grouped within this 
assignment, four of them were to the sustaining of objections made 
by the State. Of these four exceptions, the record does not disclose 
what the reply of the witnesses would have been had they been per- 
mitted to answer; therefore, i t  is impossible for us to  know whether 
the ruling was prejudicial to the defendants. The record does not dis- 
close that there was any effort made by counsel for the defendants 
to get the answers to the questions put in the record. It is incumbent 
upon the appellant not only to state that this was error but to show 
that such error was prejudicial to him. State v. Brown, 271 N.C. 
250, 156 S.E. 2d 272 (1967) ; Xtate v. Poolos, 241 N.C. 382, 85 S.E. 
2d 342 (1955). 

The other three exceptions embraced within this assignment of 
error relate to the admissibility of evidence offered by the State and 
have nothing to do with the defendants' sixth assignment of error. 
This assignment of error is without merit. 

[8] The defendants' seventh assignment of error is that the trial 
court was biased and made comments on the evidence throughout the 
trial. On direct examination Marvin Sparrow was asked by his at- 
torney to tell the court what occurred immediately prior to the ar- 
rival of the officers. Marvin replied: "Well, we had, all the people 
in the house had come into the living room for a meeting. We were 
talking about the police harassment we had been having for the last 
. . ." Upon objection of the solicitor and motion to  strike, this tes- 
timony was stricken from the record. There was no error in the 
court's ruling since the answer was not responsive to the question. 
By this testimony the witness was obviously undertaking to express 
his contempt for the law enforcement officers. What the residents of 
the Sparrow house were discussing immediately before the officers 
arrived was not in any way relevant to the instant cases. 

[9] The defendants ccvrtend that the exchange that  took place be- 
tween Marvin Sparrow, the solicitor and the court, when the defend- 
ant was told to refrain from calling the police liars, was a comment 
by the judge which produced prejudicial error under G.S. 1-180. We 
do not agree. I n  this situation, the judge was very careful to do all 
within his power to prevent the defendant from prejudicing the jury 
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against himself. The conduct of the defendant Sparrow was uncalled 
for and was clearly an attempt on his part to assert, completely out 
of order, his opinion on the conduct of the police officers. The de- 
fendant, in his brief, states that "For the Court to then direct the 
witness, because of his use of this word (liar), 'Now, let's refrain 
from that  sort of characterization', and upon the witness' ingenuous 
reply of 'I'm sorry, he asked me,' to further admonish him with, 
'You heard me, too, didn't you?' is a shocking violation of G.S. 1-180, 
and a clear comment by the judge on the weight of the evidence. 
This exchange sounds like an overly authoritarian father lecturing 
a child, and has no place in a court of law." It is apparent from the 
foregoing that i t  is being asserted that  witnesses should be allowed 
an unfettered right to take the witness stand and conduct the trial 
as they see fit without regard to rights of others involved in the trial. 
As was said in State v. Kirkman, 234 N.C. 670, 68 S.E. 2d 315 (1951) : 

"The conduct of a trial in the Superior Court, the preservation 
of order and the prevention of unfair tactics and behaviour on 
the part of witnesses and others must be left in large measure 
to the control and wise discretion of the presiding judge." 

We believe that  t,he judge was acting properly in this case to  
prevent t,he defendant from causing a,ny prejudicial effect by his 
words or actions. Any other course on the part of the trial judge 
would have allowed the defendant to prejudice the jury agalnst 
himself. 

Exceptions 18, 24, 35, 36 and 39 relate only to the admissibiliq 
of cert,ain evidence offered by the State and in no way support the 
assignment of error. 

The appellants' eighth assignment or error is based on the de- 
fendants' exceptions to the court's denial of their motions for judg- 
ment as of nonsuit. In  considering a motion for judgment as of non- 
suit i t  is necessary to consider the evidence in the light most fa- 
vorable to the State. 

Contributing to the delinquency of a minor: 

[lo] We have examined the record in regard to this charge and 
have been unable to find any evidence which would tend to show 
t,hat Marvin and Kathy Sparrow wilfully concealed Karen Torpey 
from the police knowing that  they had a petition for her arrest. 
Karen Torpey testified that  she spoke to the Sparrows briefly on 
three occasions. She did not ask them for permission to stay over- 
night in their house and there was no evidence which would impute 
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to them any knowledge of her presence. I n  fact, the evidence shows 
t h a t  they were not even a t  home on two of the nights but were in 
South Carolina. As to the defendants, Marvin and Kathy Sparrow, 
upon the charge of contributing to the delinquency of a minor, we 
hold that  their motion for judgment as of nonsuit ought to  have been 
allowed. 

Britton Oxidine 
Contributing to the delinquency of a minor: 

[lo] An examination of the record discloses that  the evidence was 
sufficient to raise the inference tha t  Britton Oxidine knew that  the 
police had a petition to take Karen Torpey into custody for runaway 
and truancy and tha t  she was, in fact, truant from home and school 
and that  she was less than sixteen years of age. The evidence tends 
to show that  Oxidine talked to Mrs. Torpey when she first went to 
the Sparrow house on Friday afternoon looking for her daughter, 
and that Mrs. Torpey told him tha t  Karen was only fifteen years of 
age and tha t  she was away from home without her permission; nev- 
ertheless, Oxidine later that week went with Karen and others on iz 

tr ip to Chapel Hill, Korth Carolina, where they collectively spent 
the night in a dormitory. The evidence further tends to show chat 
on the day the officers came to the Sparrow house to look for Karen, 
Oxidine took her from the house in a deliberate attempt to keep the 
officers from serving the petition on her. We hold, therefore, tha t  
the  trial court correctly overruled the defendant Oxidine's motion 
for judgment as of nonsuit upon the charge of contributing to t,he 
delinquency of Karen Torpey. 

This evidence was sufficient to allow the jury, but not compel 
it, to conclude tha t  Britton Oxidine did, in fact, contribute to the 
truancy, waywardness and uncontrollable conduct of Karen Torpep. 

Interfering with an officer: 

[ I l l  The evidence shows that  when the officer attempted to hold 
Karen Torpey as she ran from the house, the defendant Marvin 
Sparrow pushed t,he officer and tried to prevent him from getting to 
Karen. When Marvin was arrested, his wife, Kathy, tried to pull 
him away from the officers and when this failed she resorted to 
kicking the officer as he went out the door. The appellants argue 
tha t  these acts were not interfering with an officer in the perform- 
ance of his duty since a t  the time they occurred the petition had 
already been served on Karen Torpey. This argument has a hollom 
ring since the act of serving the process did not terminate, in and of 
itself, the duty of the officers. They were under a duty to take Karen 



N.C.App.1 FALL SESSION 1969 119 

from the house and into their custody. She was attempting to evade 
the officers when the defendants intervened. Clearly, this evidence 
was sufficient to raise an inference that  the defendants, Kathy and 
Marvin Sparrow were attempting to obstruct the officers in the per- 
formance of their duty. The trial court was correct in overruling their 
motion for judgment as of nonsuit as to this charge. 

[12] As their final assignment of error the defendants allege that 
the trial court committed error in denying their motion to have the 
court reporter record the State's closing argument to the jury, thereby 
impairing their statutory and constitutional rights to judicial review. 
The motion was made after defendants' counsel had argued the case 
to the jury. The court, in the exercise of its discretion, denied the 
motion. The defendants did not object to any portion of the solici- 
tor's argument during the trial, nor does the record on appeal point 
out any portion of the argument which they contend to have been 
prejudicial. 

[13, 141 It may be appropriate to point out that  there are rigid 
rules governing the requirements for the record on appeal. It is not 
a requirement of these rules that the arguments of counsel be in- 
cluded in the record on appeal. Rule 19 ( a ) ,  Rules of Practice in the 
Court of Appeals of North Carolina. Compliance with these rules 
affords all parties adequate appellate review. When an attorney 
makes improper argument to the jury, i t  is the duty of the presiding 
judge to correct the transgression upon objection by the opposing 
attorney or ex mero motu. Cuthrell v. Greene, 229 N.C. 475, 50 S.E. 
2d 525 (1948). Where, as here, there are no objections by the op- 
posing attorney, and the trial judge has found no impropriety, we 
can but assume there was no improper argument. 

[IS] The burden is on the appellant to show that  he was prejudiced 
by the argument; moreover, the burden is on the appellant to make 
up the record on appeal. If he contended that  the solicitor made im- 
proper argument he could have called it  to the attention of the trial 
judge during the trial, or he could have included the remarks of the 
solicitor in the record on appeal himself. We know of no statute or 

c. as- rule requiring that  the argument of counsel be recorded. Thi, 
signment of error is without merit. 

The result is: As to the defendant Marvin Sparrow, on the charge 
of contributing to the delinquency of a minor - Reversed. As to the 
defendant Katherine Sparrow on tfhe charge of contributing to the 
delinquency of a minor -Reversed. As to the defendant Marvin 
Sparrow on the charge of interfering with an officer --No error. As 
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to the defendant Katherine Sparrow on the charge of interfering 
with an officer -No error. As to the defendant Brjtton Oxidine on 
the charge of contributing to the delinquency of a minor - No error. 

MALLARD, C.J., and MORRIS, J., concur. 

LENORE HELLER v, ALFRED HELLER AND THEODORA HELLER 
GERTKER 

No. 693SC550 

(Filed 31 December 1969) 

1. Descent and Distribution § 1- intestate share of surviving spouse 
Where plaintiff's husband died intestate survived by two children, 

plaintiff, as surviving spouse, became entitled to one-third of the per- 
sonal property and a one-third undivided interest in the real property 
in her husband's estate. G.S. 29-14(2). 

2. Husband and Wife § 1- property of married persons -nature and 
rights 

The real and personal property of any married person in this State, 
acquired before or after marriage, remains the sole and separate property 
of such married person and may be devised, bequeathed and conveyed by 
the married person subject to regulations and limitations prescribed by 
the General Assembly. G.S. 52-1. 

3. Descent and Distribution 9 1- intestate succession - right of 
spouse - conveyance of separate property - limitations 

Insofar as concerns any rights which the spouse of a married person 
might acquire by virtue of G.S. 29-14, the General Assembly has pre- 
scribed no regulation or limitations relating to the conveyance during 
lifetime by such married person of his or her separate real or personal 
property. 

4. Descent and Distribution 9 1- intestate succession -right of sur- 
viving spouse - conveyance of separate real property during lifetime 
of deceased spouse 

Deed by plaintiff's husband, which was executed while he and plaintiff 
were living together and which conveyed his separate real property to 
his children by a prior marriage, was effective to convey title to the 
children free from any claims of plaintiff under statute defining intestate 
share of surviving spouse. G.S. 29-14. 

5. Dower and Curtesy 9s 1, 9- abolition - limitations on present- 
day conveyances by spouses 

Although dower and curtesy, as  such, have been abolished in this 
State, the General Assembly has prescribed regulations and limitations on 
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the right of a married person to convey his or her real property free from 
the elective life estate provided for his or her spouse by G.S. 29-30. 

6. Descent a n d  Distribution 9 1- intestate  succession - r ights  of 
widow - conveyance by husband of separate realty - f raud  - elec- 
tion of life estate 

In  an action by plaintiff, a widow, to set aside a deed executed by plain- 
tiff's husband, which conveyed his separate realty to his children of a 
prior marriage, plaintiff's allegations that the conveyance was without 
her knowledge or joinder and was a n  attempt by her husband and the de- 
fendants to defraud her of her elective life estate in the realty, held in- 
effectual to state a cause of action, where (1) pla in t s  would have beeu 
entitled to her elective life estate, regardless of fraud, if she had made 
an election in the time and manner prescribed by statute, and (2) plain- 
tiff's failure to make an election within the required twelve months after 
the death of her husband effectively terminated any interest she might 
have had in the realty. G.8. 2430(c) (2). 

7. Descent a n d  Distribution 9 1- election of life estate  - widow's 
timely election - pending litigation 

Where widow's right to make election of life estate in deceased hus- 
band's realty expired through her failure to make timely election within 
twelve months after his death, an action by the widow, commenced after 
time for election had expired, to declare void a deed executed by her 
husband which conveyed the husband's separate realty to his children of 
a prior marriage, held not to constitute "pending" litigation within the 
meaning of the statute providing that election of life estate may be made 
within a reasonable time by order of superior court clerk if litigation af- 
fecting the estate is pending. G.S. 29-30(c) (4).  

8. Descent a n d  Distribution 9 1- intestate  succession - r ights  of 
widow - action t o  set  aside husband's conveyance - f raud  

In  an action by plaintiff, a widow, to set aside a deed conveying realty 
from plaintiff's husband to his children of a prior marriage, plaintiff's al- 
legations (1) that her husband's conveyance of his separate realty to his 
children, the defendants, was made without consideration and without 
her knowledge or joinder, (2) that two months after the conveyance her 
husband abandoned her without just cause and went to live with the de- 
fendants, and (3) that the conveyance was an attempt by her husband 
and the defendants to defraud and deprive plaintiff of her marital rights 
in the realty, held insac ien t  to state a cause of action for fraud. 

9. F r a u d  9 9- pleading 
To characterize a transaction as fraudulent is of no avail unless the 

facts which make i t  so are particularly alleged. 

APPEAL by plaintiff from Fozmtain, J., 16 September 1969 Ses- 
sion of PITT Superior Court. 

This is a civil action to have a deed declared void and to obtain 
an accounting for rents and profits. In her complaint filed 2 August 
1966, plaintiff alleged : 
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On 1 December 1963 plaintiff was married to Samuel Heller and 
remained his wife until his death on 16 April 1965. On 10 August 
1964 Heller, while living with plaintiff, conveyed by deed certain 
described real property in Pitt  County, N. C., to defendants, who 
are his only living issue by a prior marriage. Plaintiff is informed 
and believes that this conveyance was without consideration and 
"was an attempt by the said Samuel Heller and the defendants to 
defraud and deprive plaintiff of her marital rights in said property. 
Said conveyance was without plaintiff's knowledge nor has plaintiff 
since ratified or otherwise joined in said conveyance." On 14 October 
1964 Heller abandoned plaintiff without justification and went to 
live with the defendants. On 16 April 1965 Heller died intestate, a 
citizen of North Carolina. No legal representative has been appointed 
to administer his estate. Plaintiff has made repeated demands upon 
the defendant "for possession of her one-third undivided interest in 
said property," but defendants have refused to vacate. Plaintiff 
prayed for judgment declaring the deed void "insofar as i t  pur- 
ports to encumber the plaintiff's one-third undivided interest in the 
land described therein," and for an accounting and one-third of the 
rents and profits on the premises from 16 April 1965. 

Defendant demurred to the complaint for failure to state a cause 
of action in that: (1) i t  does not affirmatively appear from the al- 
legations of the complaint that the plaintiff exercised her marital 
rights as provided in G.S. 29-30, and (2) the complaint fails to set 
up with particularity the facts of any alleged fraud. 

The demurrer was sustained and plaintiff appealed. 

Harrell & Mattox, by Fred T. Mattox for plaintif appellant. 

Lewis & Rouse, by Robert D. Rouse, Jr., for Alfred Heller, de- 
fendant appellee. 

Upon the death of a married person intestate, the surviving 
spouse may acquire either of two alternative rights in the estate of 
the decedent: first, the surviving spouse may receive the share as 
specified in G.S. 29-14 (or in G.S 29-21 if applicable) ; or second, 
in lieu of such share, if timely election is made in the manner spe- 
cified in G.S. 29-30(c), the surviving spouse shall be entitled to take 
the life estate provided for in G.S. 29-30. 

[I-41 In  the present case under the facts alleged in the complaint, 
which on demurrer are to be taken as true, plaintiff's husband died 
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intestate survived by two children. G.S. 29-14(2) applied and plain- 
tiff, as surviving spouse, became entitled upon the death of her hus- 
band to one-third of the personal property and a one-third undi- 
vided interest in the real property. For purposes of G.S. 29-14 her 
husband's estate would not include, however, property which he had 
conveyed away prior to his death, even though she had not joined 
in the conveyance. The real and personal property of any married 
person in this State, acquired before or after marriage, remains the 
sole and separate property of such married person, and "may be de- 
vised, bequeathed and conveyed by such married person subject to 
such regulations and limitations as the General Assembly may pre- 
scribe." G.S. 52-1. Subject to such regulations and limitations, "every 
married person is authorized to contract and deal so as to affect his 
or her real and personal property in the same manner and with the 
same effect as if he or she were unmarried." G.X. 52-2. Insofar as 
concerns any rights which the spouse of a married person might ac- 
quire by virtue of the provisions of G.S. 29-14, the General Assembly 
has prescribed no regulation or limitations relating to the convey- 
ance during lifetime by such married person of his or her separate 
real or personal property. Therefore, the deed described in the com- 
plaint by which plaintiff's husband conveyed his separate real prop- 
erty to his two children was effective to convey title to them, free 
from any claim of plaintiff under G.S. 29-14, and her complaint al- 
leges no cause of action based on any rights provided her under that 
statute. 

[S] "Dower, as such, has been abolished in North Carolina, but 
G.S. 29-30 preserves to a surviving spouse the benefits of the former 
rights of dower and curtesy." Smith v. Smith, 265 N.C. 18, 30, 143 
S.E. 2d 300, 308. To protect these rights, the General Assembly has 
prescribed regulations and limitations on the right of a married per- 
son to convey his or her real property free from the elective life 
estate provided for his or her spouse by G.S. 29-30. By express 
terms of that statute this estate is: 

"a life estate in one third in value of all the real estate of which 
the deceased spouse was seized and possessed of an estate of 
inheritance a t  any time during coverture, except that real estate 
as t.o which the surviving spouse: 

"(1) Has waived his or her rights by joining with the ot,her 
spouse in a conveyance thereof, or 

"(2) Has released or quitclaimed his or her interest therein 
in accordance with G.S. 52-10, or 
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"(3) Was not required by law to join in conveyance thereof 
in order to bar the elective life estate, or 

"(4) I s  otherwise not legally entitled to the election pro- 
vided in this section." 

[6] When plaintiff's husband conveyed his land to his two chil- 
dren, in order for plaintiff to have waived her elective life estate as 
provided for in G.S. 29-30 i t  would have been necessary for plain- 
tiff herself to execute the conveyance thereof, "and due proof or ac- 
knowledgment thereof must be made and certified as provided by 
law." G.S. 39-7(a). Plaintiff alleged that her husband's conveyance 
was "without plaintiff's knowledge nor has plaintiff since ratified. 
or otherwise joined in said conveyance." Therefore, accepting as true 
her further allegation that  her husband's separate conveyance "was 
an attempt by the said Samuel Heller and the defendants to defraud 
and deprive plaintiff of her marital rights in said property," under 
the other facts alleged in the complaint the attempt was wholly in- 
effectual. No matter what fraudulent intent her husband and the 
two defendants may have harbored, under the facts alleged it  was 
simply impossible for them to have impaired plaintiff's electiyie 
rights provided her under G.S. 29-30. If, following her husband's 
death, she had elected in apt time and in the manner specified in 
the statute, she would have been entitled to receive all rights pro- 
vided for her under G.S. 29-30 entirely unaffected by his separate 
deed to defendants which she now attacks. The ineffectual attempt 
to  defraud which plaintiff here alleged gave rise to no cause of ac- 
tion. None was necessary to protect plaintiff's rights under G.S. 
29-30. 

Plaintiff alleged her husband died intestate on 16 April 1965 
and that no legal representative has been appointed to administer 
his estate. Therefore, G.S. 29-30(c) (2) controls. This section pro- 
vides that the election of the surviving spouse to take the elective 
life estate shall be made "within twelve months after the death of 
the deceased spouse if letters of administration are not issued within 
that period." Subsection (h) of that  statute provides: 

"If no election is made in the manner and wit,hin the time 
provided for in subsection (c) the surviving spouse shall be con- 
clusively deemed to have waived his or her right to elect to take 
under the provisions of this section, and any interest which tthe 
surviving spouse may have had in the real estate of the de- 
ceased spouse by virtue of this section shall terminate." 

This action was commenced and the complaint filed on 2 August 
1966, more than twelve months after the death of plaintiff's hus- 
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band. The complaint contains no allegation that  plaintiff has ever 
elected to take the life estate provided for her by G.S. 29-30. 

[7] Plaintiff's contention that  she still has the right to make the 
election because of the language of G.S. 29-30(c) (4) is without merit. 
Tha t  subsection provides t,hat if litigation that  affects the share of 
the surviving spouse in the estate is pending, then the election may 
be made within such reasonable time as may be allowed by written 
order of the clerk of superior court. Plaintiff points to the case pres- 
ently before us as the "pending" litigation affecting her share in 
her husband's estate. This ignores the fact that  this case was not 
commenced and therefore was not pending a t  the time her right to 
make the election ot,herwise expired under G.S. 29-30(c) (2) .  By 
failing to take timely action her right to make the election expired. 
She could not thereafter revive i t  by the simple expedient of bring- 
ing an action purporting to affect her share in her husband's estate. 

[a, 91 Finally, the complaint alleges no facts to support plaintiff's 
charge of fraud on the part of the defendants. Plaintiff's allegation 
that  her husband's conveyance to the defendants, who were his 
children and therefore natural objects of his bounty, was made with- 
out consideration and a t  a time when her husband was living with 
her but without her knowledge or joinder, gives rise to no cause of 
action. Nor does the additional allegation that  two months after thc 
conveyance her husband abandoned her without just cause and went 
to live with the defendants, serve to state any cause of action against 
the defendants. The broadside allegation, made on information and 
belief, that  the conveyance was "an attempt" by her husband and 
the defendants ''to defraud and deprive the plaintiff of her marital 
rights in said property," added nothing of legal significance. As noted 
above, the attempt, if made, was legally ineffective; and to char- 
acterize a transaction as fraudulent is of no avail unless the facts 
which make it  so are particularly alleged. "Whatever may be the 
facts beyond the complaint, the pleading will be of no avail unless 
i t  sets up with sufficient particularity facts from which legal fraud 
arises or, where proof of actual fraud is necessary to relief, spe- 
cifically alleges the fraud - that is, the fraudulent intent - and 
particularizes the acts complained of as fraudulent so that  the court 
may judge whether they are a t  least prima facie of that  character." 
Development Co. v. Bearden, 227 N.C. 124, 127, 41 S.E. 2d 85, 87. 

Plaintiff seeks to rely on Everett v. Gainer, 269 N.C. 528, 153 
S.E. 2d 90, and other cases holding that  a voluntary conveyance or 
one made for a grossly inadequate consideration by a grantor who 
fails to retain assets fully sufficient to pay his then existing debts 
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is fraudulent as to existing credit,ors of the grantor and may be set 
aside on suit of such a credit,or without a showine: of actual fraud on 
the part of the grantee. These cases are not her; apposite. Plaintiff 
did not occupy the pos i t i~n  of a creditor of her husband when the 
conveyance here attacked was made. Oil Co. v. Richardson, 271 N.C. 
696, 157 S.E. 2d 369, is distinguishable. In  that case the wife, who 
was in possession of her husband's land and was defendant in an 
ejectment action brought by his grantee, alleged that  she had already 
obtained an order for alimony pendente lite against her husband 
when he executed the voluntary conveyance to the plaintiff, and 
that  this was executed by the husband and received by the plaintiff 
for the purpose of defeating, delaying and defrauding the wife's 
rights under the alimony order. The court held these allegations 
sufficient to state a valid defense and counterclaim to plaintiff's 
ejectment suit against her. I n  the case presently before us there is 
no allegation that plaintiff ever obtained any award of alimony 
against her husband or that  he was called upon and failed to furnish 
her support. Nor is there any allegation that  he failed to retain other 
assets sufficient to discharge his obligations. 

The judgment sustaining the demurrer t,o plaintiff's complaint is 

Affirmed. 

CAMPBELL and GRAHAM, JJ., concur. 

JOHN A. BBRRINGER v. L. H. WEBTHINGTON ASD BILLIE 
WEATHINGTOR' 

No. 6912SC25 

(Filed 31 December 1969) 

1. Judgments  5 35- 
The plea of res judicata must be founded upon an adjudication on the 

merits and may be maintained only where there is identity of parties, 
subject matter and issues. 

2. Judgments  37, 4% judgment of dismissal based on referee's re- 
port  - insufficiency of plaintiff's evidence - res  judicata 

In  this action to recover damages for the removal of timber from land 
allegedly owned by plaintiff, to remove the cloud of defendant's adverse 
claim from plaintiff's title, and to declare plaintiff owner of the land, 
the trial court did not err in the denial, prior to hearing plaintiff's evi- 
dence, of defendants' plea of res judicata based upon jud,gnent entered by 
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the superior court dismissing an action brought by plaintiff which involved 
identical parties, subject matter and issues, where the court in dismissing 
the prior action adopted the report of a referee in a compuhory reference, 
entered after presentation of plaintiff's evidence, concluding that p la in t s  
had failed to prove title to the land, there having been no adjudication 
on the merits since the judgment dismissing the prior action was equivalent 
to a nonsuit for the in~u~fficiency of plaintiff's evidence, and a plea of 
res judicata based on a prior judgment of compulsory nonsuit being sus- 
tainable only when the allegations and evidence in the two actions are 
substantially the same. 

APPEAL by defendants from Canaday, J., 26 August 1968 Civil 
Session of CUMBERLAND Superior Court. 

This is a civil action commenced 21 June 1968 in which plaintiff 
seeks to recover damages for the unlawful cutting of timber on a 
described tract of land which plaintiff alleges is owned by him, to  
remove the cloud of defendants' adverse claim from plaintiff's title, 
and to obtain judgment declaring plaintiff the owner and entitled to 
possession of the land. Defendants denied plaintiff's ownership of 
the land, alleged ownership in themselves, and in a further answer 
alleged as a plea in bar that the matter of ownership had already 
been adjudicated adversely to plaintiff. I n  this regard defendants 
alleged: that  on 16 February 1962 plaintiff had commenced a pro- 
cessioning proceeding to establish boundary between plaintiff and 
defendants and others; that in that proceeding defendants had an- 
swered, denying plaintiff's title and alleging title in themselves; that  
the court had ordered a compulsory reference; that  the referee con- 
ducted hearings a t  which evidence for the plaintiff was presented; 
that  the referee filed his report making findings of fact on the bask 
of which he concluded as a matter of law that  plaint,iff had failed to 
prove title to the land "under any of the methods as required by 
law"; that the referee recommended plaintiff's action be nonsuited; 
and that on 25 March 1968 judgment was entered by the superior 
court adopting the referee's findings of fact and conclusion of law 
and dismissing plaintiff's action. Copies of the pleadings, orders, 
record of the hearing before the referee, report of the referee, and 
judgment in the prior action were attached to defendants' answer in 
support of their plea in bar. 

The plaintiff and defendants stipulated that the parties in the 
prior action were the same for the purposes presented in this 
case (except there was one additional defendant in the prior action) 
and that the land involved in the present action is part of the land 
described in the petition in the prior proceeding as being owned by 
the petitioner. 
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Upon hearing on the plea in bar, t,he court overruled defendants' 
motion to dismiss the present action as res judicata, and defendants 
appealed. 

Willi ford,  Person & Canady b.y AT. H .  Person for defendant ap- 
pellants. 

Chambliss & Padericlc b y  Cl i f ton  W .  Padericlc for plaintiff up- 
pellee. 

The sole question presented is whether the court erred in refus- 
ing to sustain defendants' plea of res judicata. 

[I, 21 The plea of res judicata must be founded upon an adjudi- 
cation on the merits and may be maintained only where there is 
identity of parties, subject matter, and issues. 5 Strong, N. C. In- 
dex 2d, Judgments, $ 35, p. 63. Here, identity of parties and subject 
matter has been stipulated and the validity of plaintiff's title was 
a t  issue in the prior proceeding as it  is in this one. The only ques- 
tion remaining is whether the prior adjudication was on the merits. 
I n  this connection the case on appeal contains a stipulation of the 
parties that  the referee's report in the prior action was entered a t  
the conclusion of plaintiff's evidence, that  the evidence which had 
then been presented by the plaintiff was insufficient to prove title 
to  the land in question, and that  the referee's conclusion that  the 
plaintiff had failed to prove title and his recommendation that  the 
prior action should be dismissed were "supported by the insufficiency" 
of plaintiff's evidence. It is, therefore, clear that  the judgment dis- 
missing plaintiff's action in the prior case was equivalent to a non- 
suit for insufficiency of plaintiff's evidence. 

"It is settled law in this jurisdiction that  when a prior ac- 
tion is nonsuited on the ground of insufficiency of plaintiff's 
evidence, a plea of res judicata on the ground of a prior judg- 
ment of compulsory nonsuit can be sustained when, and only 
when, the allegations and evidence in the two actions are sub- 
stantially the same. A plea of res judicata' ordinarily cannot be 
determined on the pleadings in the two actions, the judgment 
of compulsory nonsuit entered in the prior action on the ground 
of insufficiency of the evidence, the record of evidence in the 
prior action on appeal, and the decision of the Supreme Court 
in respect to the prior action. A plea of res judicata can be de- 
termined only after the evidence in the second action is pre- 
sented." Powell v. Cross, 268 N.C. 134, 150 S.E. 2d 59. 
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The trial court was, therefore, correct in denying defendants' plea 
in the present case prior to hearing plaintiff's evidence. Only after 
plaintiff's evidence is presented in this action will i t  be possible to  
determine if the evidence in the taro actions is substantially identical. 

Coburn v. Timber Corporation, 260 K.C. 173, 132 S.E. 2d 340, 
relied on by appellants, is distinquishable. In  that  case the Supreme 
Court noted that both parties had presented extensive evidence as 
to title in the prior proceeding before the referee, and the Court, 
stated (p. 176) ( '[ t lhe report of the referee, approved by the judge, 
is equivalent to an express jury finding that  plaintiffs were not the 
owners of the land in controversy. They are now estopped as to  
Timber Corporation to assert that  they do own the land." In the 
case now before us the record clearly establishes that  the report of 
the referee in the prior processioning proceeding was not equivalent 
to an express jury finding that  plaintiff was not the owner of the 
land in controversy; all that the referee found was that  plaintiff's 
evidence had been insufficient to establish his title. 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. SIDNEY WILLIAM RAY, JR. 
No. 6914SC506 

(Filed 31 December 1969) 

1. Criminal Law § 23-- plea of guilty - inquiry by trial court 
The fact that the trial court accepted defendant's plea of guilty without 

first inquiring of the defendant if he knew the possible consequences of his 
plea, etc., does not constitute error. 

2. Criminal Law 8 146- appeal from plea of guilty - scope of review 
Where defendant enters a plea of guilty, his appeal presents for re- 

view only whether error appears on the face of the record proper. 

3. Criminal Law § 127- motion in arrest of judgment - defect on 
face of record 

A judgment in a criminal grosecution may be arrested on motion duly 
made when, and only when, some fatal error or defect appears on the 
face of the record proper. 

4. Criminal Law 5 127- motion in arrest of judgment 
Defects which appear only by aid of the evidence cannot be the subject 

of a motion in arrest of judgment. 
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5. Criminal Law 3s 18, 127- jurisdiction of superior court - appeal 
from district court - arrest of judgment 

Defendant's motion in arrest of judgment in the superior court on the 
ground that more than 10 days had elapsed from the date of his trial in 
the district court until the time of his appeal to  the superior court and 
that the superior court consequently had no jurisdiction of the case, held 
properly denied, where the date of the appeal entry in the district court 
is missing and the record does not otherwise show on i ts  face that the 
notice of appeal was not given in apt time. 

APPEAL by defendant from Ragsdale, S.J., 9 May 1969 Session, 
DURHAM Superior Court. 

On 19 June 1968 defendant was charged with operating a motor 
vehicle on the public highways of the State of North Carolina a t  a 
speed of 75 miles per hour in a 55 miles per hour zone. 

The defendant was tried in district court on 12 September 1968, 
was found guilty and was fined $15.00 and costs. Upon his request,, 
the defendant was given until the next day to comply with the 
judgment. The defendant not having complied with the judgment, 
on 20 September 1968 a capias was issued from the district court 
and bond set a t  $100.00. There was also an appeal bond of $100.00 
for defendant's appearance in superior court, the bond being signt?d 
on 24 September 1969. 

Upon his appeal to the superior court, the defendant in person 
and through his privately employed counsel tcndered a plea of guilty 
of speeding 65 miles per hour in a 55 miles per hour zone, which plea 
was accepted by thc State. He received a jail sentence of 15 days 
which was to be served on five successive wcekends from 6:00 p.m. 
on Friday until 7:00 a.m. on Monday, and was ordered to pay the 
costs of the action. Thereafter the defendant made a motion in arrest 
of judgment contending that the case was one properly for the dis- 
trict court in that more than 10 days had elapsed from the date of 
his trial in district court until the time of his appeal to the superior 
court and that the superior court was therefore without jurisdiction. 

The motion being denied, the defendant appealed. 

Attorney General Robert Morgan by Assistant Attorney General 
William W .  Melvin and Staff Attorney T .  Buie Costen for the State. 

Arthur Vann for defendant appellant. 

VAUGHN, J. 

[I] The dcfendant brings forward two assignments of error by 
this appeal, the first being that the superior court erred in accept- 
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ing the defendant's plea of guilty and in thereafter sentencing the 
defendant to an active jail sentence without first inquiring from the 
defendant if he knew the possible consequences of his plea and 
whether he had understandingly and knowingly entered the plea. 
The defendant did not make a motion to withdraw his plea of guilty 
in the superior court. Motions of such character are addressed to the 
sound discretion of the trial court. State v. Morris, 2 N.C. App. 611, 
163 S.E. 2d 539. There is no contention that the plea was not volun- 
tarily made, that the defendant did not understand what he was do- 
ing when the plea was entered, or that his attorney was not autho- 
rized to enter such a plea. It is to be noted that defendant is rep- 
resented on the appeal by the same competent attorney whom he 
consulted after receiving the citation on 19 June 1968, and who rep- 
resented him in the superior court. On the authority of State v. 
Woody, 271 N.C. 544, 157 S.E. 2d 108; Stafe v. Abernathy, 1 N.C. 
App. 625, 162 S.E. 2d 114; and State v. Miller, 3 N.C. App. 227, 164 
S.E. 2d 406, this assignment of error is overruled. 

The defendant's remaining assignment of error is the denial of 
his motion in arrest of judgment, the defendant contending that 
notice of appeal from his trial in the district court on 12 September 
1968 was not given until 24 September 1968. 

[2-41 Where the defendant enters a plea of guilty his appeal pre- 
sents for review only whether error appears on the face of the record 
proper. State v. Dawson, 268 N.C. 603, 151 S.E. 2d 203. A judgment 
in a criminal prosecution may be arrested on motion, duly made 
when, and only when, some fatal error or defect appears on the face 
of the record proper. Defects which appear only by aid of the evi- 
dence cannot be the subject of a motion in arrest of judgment. 3 
Strong, N.C. Index 2d, Criminal Law, $ 127, p. 43. 

151 The record does not show on its face that notice of appeal 
from the district court was not given in apt time. The record does 
disclose the following. A warrant was duly issued and was returned 
before the District Court of Durham County. The warrant charged 
a criminal offense. The defendant was tried thereon, found guilty and 
judgment was duly pronounced. The defendant appealed and posted 
bond for his appearance in the Superior Court of Durham County, 
where the case was docketed for trial. This gave the superior court 
jurisdiction and the right to proceed to trial on the original warrant. 
State v. Sloan, 238 N.C. 672, 78 S.E. 2d 738. In the present case 
only the date of the appeal entry is missing. In State v. Hill, 223 
N.C. 753, 28 S.E. 2d 99, the record proper did not show any appeal 
entries in the municipal court. In that case, the Attorney General's 
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motion to dismiss the appeal for lack of jurisdiction was denied be- 
cause i t  appeared from the record that the action originated in the 
municipal court and on appeal was tried in the superior court. A 
similar result was reached in State v. Hall, 267 N.C. 90, 147 S.E. 2d 
548. The defendant's motion in arrest of judgment was properly de- 
nied. 

No error. 

BROCK and BRITT, JJ., concur. 

STATE O F  NORTH CAROLINA v. RICHARD DEWAYNE McCLOUD 

No. 6918SC520 

(Filed 14 January 1970) 

1. Criminal L a w  § 7 s  admiseibility of confession -findings by court  
o n  voir dire 

Testimony by police officers concerning an oral confession made by de- 
fendant was properly admitted where the trial court found upon com- 
petent evidence presented by the State on voir dire that prior to making 
any statement defendant was warned of his constitutional rights a s  re- 
quired by Miranda, and that his statements to police officers were freely, 
understandingly and voluntarily made without duress, promise or  hope of 
reward offered or threat made against him. 

2. Criminal Law 9 7%- admissibility of confession - unlawful initial 
arrest 

Defendant's contention that his confession was rendered inadmissible 
because his initial arrest was unlawful is without merit, defendant hav- 
ing been in lawful custody a t  the time he confessed since he had been 
served with warrants charging him with certain of the crimes for which 
he was tried, and every statement made by a person in custody as a re- 
sult of an illegal arrest not being ips0 facto involuntary and inadmissible. 

3. Criminal Law § 76-- admissibility of confession - delay of pre- 
liminary hearing - excwsive bail 

Defendant's contention that the trial court was required to find that his 
confession was coerced because he was being held under excessive bail 
and his preliminary hearing was delayed is without merit, where no 
evidence introduced on voir dire or a t  any other time during the trial 
would indicate that defendant's confession was the product of any re- 
quirement of excessive bail or of any delay in granting him a preliminary 
hearing. 
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4. Criminal L a w  8 76- admissibility of confession - voir dire hearing 
-necessity f o r  Andings of fact 

Where there is no conflict in the evidence presented a t  a voir dire 
hearing to determine the admissibility of a confession, it is not essential, 
though i t  is desirable, that the judge make findings of fact. 

5. Criminal L a w  5 76- admissibility of confession - uncontradicted 
voir dire  evidence - sufficiency of court's findings 

Where the trial court made detailed findings on voir dire as to the giv- 
ing of Miranda warnings to defendant prior to his confession, it  was not 
essential that the court make further detailed findings as  to all of the 
other circumstances of the interrogation in the absence of any conflict in 
the voir dire evidence, the findings made by the court being sufficient, 
when considered with other facts established by the uncontradicted voir 
dire evidence, to support the ruling admitting testimony of the confes- 
sion. 

6. Criminal Law §§ 33, 42; Burglary a n d  Unlawful Ereakings § 10- 
articles found i n  car occupied by another  - admissibility against de- 
fendant  

In this prosecution for possession of burglary tools, safecracking, break- 
ing and entering and larceny, defendant's connection with certain tools 
and other articles found in a car owned and operated by another person 
was sufficiently established to render them admissible against defendant, 
where defendant's confession placed him in the car and in joint possession 
of the articles with the car's owner during the time the crimes were com- 
mitted. 

7. Criminal Law § 84; Searches and  Seizures § 1- search without 
a war ran t  - articles i n  plain view - search incident t o  lawful arrest  

In  this prosecution for possession of burglary tools, safecracking, brealr- 
ing and entering and larceny, tools and other articles admitted in evi- 
dence were not gained by an illegal search and seizure without a warrant, 
where officers observed most of the tools on the floor of a car, the officers 
immediately placed the owner and sole occupant of the car under arrest 
for unlawful possession of burglary tools, and as an incident to such 
arrest the officers further searched the car and discovered stolen money 
and other articles in the glove compartment, no search warrant being re- 
quired for articles in plain view or for a search incident to a lawful 
arrest. 

8. Criminal L a w  1s 34, 160- evidence indicating other  offenses com- 
mitted by  defendant -harmless error  

In this prosecution for possession of burglary tools, safecracking, break- 
ing and entering and larceny, the trial court did not commit prejudiciai 
error in refusing to strike testimony of a police officer, relating to interro- 
gation of defendant, that one of the officers told defendant that "he wanted 
to talk to him with reference to some breakings and enterings we had been 
having in the city, and also about some money and coins that were found 
in the motel room where he was arrested," although the testimony should 
have been stricken as possibly indicating other offenses for which defend- 
ant was not being tried, since refusal to strike the testimony could not 
have affected the outcome of the trial. 
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9. Criminal Law § 86- prior offenses - cross-examination of defend- 
a n t  

For purposes of impeachment, defendant who takes the stand is subject 
to cross-examination as to convictions and indictments for prior criminal 
offenses. 

10. Constitutional L a w  5 30- speedy trial - delay between arrest  a n d  
t r ia l  

Defendant was not denied the right of a speedy trial by a delay of ap- 
proximately three and one-half months between his arrest and trial. 

11. Burglary a n d  Unlawful Breakings § 9-- unlawful possession of 
burglary tools - elements of offense 

I n  a prosecution for unlawful possession of burglary tools in violation 
of G.S. 14-55, the burden is on the State to show (1) that  the person 
charged was found having in his possession an implement or implements 
of housebreaking enumerated in or which come within the meaning of the 
statute, and (2) that such possession was without lawful excuse. 

12. Burglary a n d  Unlawful Brealdngs 9 10- unlawful possession of 
burglary tools - instructions - burden of proving lawful  excuse 

In  this prosecution for unlawful possession of burglary tools, the trial 
court committed prejudicial error in instructing the jury that defendant 
had the burden of proving lawful excuse, notwithstanding the court cor- 
rectly placed the burden of proof on the State in other portions of the 
charge. 

APPEAL by defendant from Collier, J., 7 July 1969 Session of 
GUILFORD Superior Court. 

Defendant was tried on his pleas of not guilty to separate bills 
of indictment charging him with (1) possession of burglary tools, 
(2) safecracking, and (3) breaking and entering, larceny, and re- 
ceiving stolen property. The cases were consolidated for trial. The 
State's evidence showed: On Friday morning 28 March 1969 officials 
of the Florida Street Baptist Church in Greensboro, N. C. discovered 
that the church building had been broken into during the preceding 
night and the door on the office safe therein had been forced open. 
When the safe had been closed on the preceding afternoon, i t  had 
contained approximately $50.00 in cash. Earlier on the morning of 
28 March 1969, a t  approximately 3:30 a.m., two Greensboro police 
officers in a police patrol car observed a car occupied by two young 
white males stopped a t  an intersection. Deciding to check it, the 
police car made a U-turn and got in behind it. The car under inves- 
tigation then proceeded through the intersection on a red light and 
accelerated to a high rate of speed. The officers pursued the car for 
several blocks until i t  slowed down abruptly, when the occupant on 
the passenger's side jumped out and ran, making good his escape. The 
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officers were unable to identify this person but did observe him carry 
some article from the car, which he dropped about 30 feet from the 
car. This was found to be a metal box containing work gloves, a 
pistol holster and belt, and various tools. The driver of the car, one 
Jack Jordan, was apprehended and placed under arrest for running 
through the red light. Jordan was latcr found to be the owner of the 
car. The officers observed on the floorboard of the car two flashlights, 
a metal pry bar, a .22 caliber pistol, a small crowbar, a large screw- 
driver, and a pair of work gloves. After observing t,hese tools, they 
informed Jordan he was under arrest a t  that time for possession of 
burglary tools as well as for runnmg the red light. One of the offi- 
cers then searched the glove compartment of the car and found 
therein an envelope containing $47.60. Part of this money was 
wrapped in a blue container on which were stamped the words 
"Florida Street Baptist Church." 

At about 7:00 a.m. on the same morning, 28 March 1969, defend- 
ant was arrested a t  a Greensboro motel whcre he was registered 
under an assumed name and occupied room 108 with his girl friend. 
Jordan and his girl friend had occupied room 106 a t  the same motel. 
Defendant was initially arrested without a warrant on a charge of 
occupying the room for immoral purposes. Upon his arrest, defend- 
ant was taken to the police department and questioned concerning 
the break in a t  the Church and other crimes, but denied any guilt. 
On the same day, 28 March 1969, defendant was served with war- 
rants charging him with possession of burglary tools and breaking 
and entering, larceny and receiving, in connection with the break in 
a t  the Church. The officers testified that they next interrogated de- 
fendant on the following Monday morning, 31 March 1969, and a t  
that time he stated to thcm that he and Jordan had broken into the 
Church, forced open the safe, had taken about $50.00 out of the safe, 
which was the moncy found in the glove compartment of Jordan's 
car, and that when t h e  police officers had followed them, he had 
jumped out and run and had then gone back to the motel. After 
this interrogation defendant was served with a warrant charging the 
offense of safecracking. 

The defendant testified in his own behalf. He admitted that he 
and his girl friend had come with Jordan and the 1att.er's girl friend 
from South Carolina and had registered a t  the motel, but he denied 
any knowledge of the crimes for which he was charged or that he had 
made any admissions to the police officers. 

The jury found defendant guilty on all charges. Judgments were 
imposed sentencing defendant to prison for a term of ten years on 
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the charge of possession of burglary tools, for a term of tcn years 
for breaking and entering, for a term of ten years for larceny, and 
for a term of not lcss than 25 nor more than 40 years for safccrack- 
ing, all sentences to run concurrently. From thcse judgments, defend- 
ant appealed. 

Attorney General Robert Morgan, Staff Attorney (~Wrs.) Chris- 
tine Y. Denson, and 8ta.f Attorney T. Buie Costen, for the State. 

Forrest E. Campbell for defendant appellant. 

PARKER, J. 

[I] Defendant assigns as error the admission in evidence of tes- 
timony by the police officers concerning his oral confcssion. This 
testimony was admitted only after the court had held a voir dire 
examination into the circumstances under which defendant's con- 
fession had been made. The defendant did not testify a t  this voir 
&re examination, and there was no conflict in the evidence pre- 
sented. At the conclusion of the voir dire, the court found as a fact 
that prior to making any statement the defendant was properly 
warned of his constitutional rights as required by Miranda, making 
detailed findings in this regard, and that his statements to the police 
officers had been freely, understandingly, and voluntarily made with- 
out duress, promisc or hope of reward offered or threat made against 
him. These findings are fully supported by the evidence presented 
a t  the voir dire and in turn support the triaI court's ruling admitting 
in evidence the testimony as to defendant's confession. 

121 Defendant's argument that his confession was rendered inad- 
missible because his initial arrest was unlawful is without merit. On 
the same day he was first taken into custody he was properly served 
with warrants charging him with certain of the crimes for which he 
was tried, and a t  the time he confessed he was in lawful custody. 
Furthermore, even if i t  be conceded that his initial arrest was illegal 
". . . every statement made by a person in custody as a result of 
an illegal arrest is not ipso facto involuntary and inadmissible, but 
the facts and circumstances surrounding such arrest and the in- 
custody statement should be considered in determining whether the 
statement is voluntary and admissible. Voluntariness remains as the 
test of admissibility." State v. Moore, 275 N.C. 141, 153, 166 S.E. 
2d 53, 62. 

131 Nor is there merit in defendant's argument that the trial court 
was required to find that his confession was coerced because he was 
being held under excessive bail and his preliminary hearing was de- 
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layed until Tuesday, 1 April 1969. No evidence introduced a t  the 
voir dire or a t  any other time during the trial would indicate that  
defendant's confession was the product of any requirement of ex- 
cessive bail or of any delay in granting him a preliminary hearing. 
Defendant himself did not so contend when he testified in his own 
defense; rather, he simply denied that he had cver made any con- 
fession. 

[4, 53 There is also no rncrit in defcndant's contention that  the 
judge's findings on the voir dire werc not sufficiently complete and 
werc more in the nature of conclusions than findings of fact. Since 
there was no conflict in evidence at the voir dire, i t  was not essen- 
tial, though certainly i t  was desirable, that  the judge make findings 
of fact. State v. Fuqua, 269 N.C. 223, 152 S.E. 2d 68; State v. Keith, 
266 N.C. 263, 145 S.E. 2d 841. In this casc the judge did make de- 
tailed findings concerning the prior warnings which had been given 
defendant as to his Miranda rights. I n  the absence of any conflict 
in the evidence a t  the voir dire it was not essential that  he make 
further detailed findings as to all of thc other circumstances of the 
interrogation. The findings of fact he did make were supported by 
thc evidcnce, and these findings, when considcrcd with the other 
facts established by the uncontradicted cvidcncc a t  the voir dire, 
fully support his ruling. 

16, 71 Defendant assigns as error the admission in evidence over 
his objection of the tools and other articlcs found by the police in 
the car owned and operated by Jordan. In this connection he con- 
tends: (1) There was no sufficicnt evidence to connect him with 
these articles to make them admissible in evidence against him, and 
(2) the articles werc obtained by an illegal search and for that rea- 
son were not admissible. There is no merit to this assignment of 
error. On the first point, defendant's confession placed him in the 
car and in joint possession with Jordan of the articles involved dur- 
ing thc time the crimes for which hc was tricd were committed. This 
sufficiently connected defendant with the articles Co make them ad- 
missible in evidcnce against him. As to the second point, most of the 
tools and other articlcs involved were observed by the officers in 
plain view on the floor of thc car. As to thcsc, no search warrant 
would have in any event bcen requircd. State v. Graddock, 272 N.C. 
160, 158 S.E. 2d 25; State v. Giles, 254 N.C. 499, 119 S.E. 2d 394. 
Upon observing these articles, the officers immediately placed Jordan 
under arrest for unlawful possession of burglary tools. A further 
search conducted a t  that  time and as an incident to the arrest of 
Jordan revealcd the stolcn money and other articles in the glove 
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compartment of the car. Since the search was clearly incidental to 
the lawful arrest of Jordan, who was the owner and present in pos- 
session of the car, no search warrant was required and the search 
was legal even as to him. State v. Bell, 270 N.C. 25, 153 S.E. 2d 
741; State v. Haney, 263 N.C. 816, 140 S.E. 2d 544; Annotation, 19 
A.L.R. 3rd 727. Even had the search been illegal as  to Jordan, i t  is 
questionable if the defendant, who was not the owner or in possession 
of the car, had standing to raise any objection as to the manner of 
the search. Ordinarily " ( t )  he right to immunity from unreasonable 
searches and seizurcs is personal, and can be asserted only by him 
whose rights are violated." 47 Am. Jur. 2d, Searches and Seizures, 
§ 11, p. 508. Since the search without a warrant here was in any 
evcnt legal, it is not necessary for us to decide whether defendant 
would have had standing to take advantage of the exclusionary 
rule provided by G.S. 15-27 as now enacted. 

18, 91 Defendant's assignments of error 10 and 14, relating to 
admission in evidence of testimony as to other criminal offenses, are 
also without merit. Assignment No. 10, based on exception No. 37, 
was directed to the court's overruling of defendant's motion to strike 
made when a police officer, testifying for the State concerning the 
interrogation of dcfendant which had been made by the officers, 
stated that one of the officers had told defcndant that "he wanted to 
talk to him with reference to some breaking and enterings that we 
had had here in the city, and also about some money and coins that 
was found in the motel room where he was arrested." The latter 
part of the statement was the only indication of any charge against 
defcndant which might have been unconnected with the offenses for 
which he was being tried. While the motion to strike should have 
been granted, its refusal could hardly have affected the outcome of 
the trial. "A new trial will not be grantcd for mere technical error 
which could not have affected the result, but only for error which 
is prejudicial or harmful, amounting to the denial of a substantial 
right." 1 Strong, N.C. Index 2d, Appeal and Error, § 47, p. 192. De- 
fendant's assignment of error No. 14, based on his exceptions 43 and 
44, related to questions asked by the solicitor of the defendant when 
the latter took the stand as a witness. For purposes of imp?achment, 
defendant was subject to cross-examination as to convictions and 
indictments for prior criminal offenses. State v. Goodson, 273 N.C. 
128, 159 S.E. 2d 310; Stafe v. TVilliams, 272 N.C. 273, 158 S.E. 2d 
85; Stansbury, N.C. Evidence 2d, 5 112, p. 254. Absent a request that  
such evidence be restricted for purposes of impeachment, the failure 
to give such an instruction is not error. State v. Williams, supra; 
Stansbury, N.C. Evidencc 2d, S 79, p. 174. In the present case thc 
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trial judge, even without a request from defendant, did include such 
an  instruction in the charge. 
1101 There is no merit in defendant's contention that  his rights 
have been violated by denial of a speedy trial. Defendant was ar- 
rested 28 March 1969 and was tried in July, 1969. The delay of ap- 
proximately three and one-half months is to be contrasted with the 
four-year delay between issuance of arrest warrant and return of in- 
dictment which our Supreme Court found inexcusable in State v. 
Johnson, 275 N.C. 264, 167 S.E. 2d 274. 

We have examined all of defendant's remaining assignments of 
error and find them to be without merit except for assignment No. 
21 which is based on defendant's exception KO. 52. This related to 
the portion of the judge's charge to the jury concerning the case 
against defendant for possession of burglary tools without lawful 
excuse, a violation of G.S. 14-55. In this connection, the court 
charged: 

"Now, when a person is charged with possession of imple- 
ments of housebreaking, the burden of proving lawful excuse is 
on the person so charged. That  burden is discharged by the ac- 
cused if he proves that the alleged implement of housebreaking, 
or capable of being used for that  purpose, is a tool used by him 
in his trade or business." 

[11, 121 In  a prosecution for violation of G.S. 14-55 ('the burden 
is on the State to show two things: (1) That the person charged was 
found having in his possession an implement or implements of house- 
breaking enumerated in, or which come within the meaning of the 
statute quoted above, and (2) that such possession was without law- 
ful excuse." State v. Godwin, 269 N.C. 263, 266, 152 S.E. 2d 152, 
154. While in other portions of the charge the trial judge correctly 
placed the burden of proof upon the State, the portion of the charge 
quoted above, in which the judge inadvertently placed a burden 
upon the defendant to prove lawful excuse, mas prejudicial error, 
since it  is impossible to know which portion of the charge was fol- 
lowed by the jury. This requires a new trial of the defendant in the 
case based on the indictment against him for unlawful possession 
of burglary tools. 

The result is: As to the judgments in the cases for safecrack- 
ing, breaking and entering, and larceny, 

Affirmed. 
As to the judgment in the case for possession of burglary tools, 
New trial. 

CAMPBELL and GRAHAM, JJ., concur. 
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E. RAY ETIIERIDGE, ANCI~~IAI~Y ADMIXISTRATOR OF TIIIC ESTATE OF GEORGE 
RAY BUSBY, JR., DECEASED V. NORFOLK SOUTHERN RAILWAY 
CWMPANY 

No. 691SC376 

(Filed 14 January 1970) 

1. Negligence § 3 Y 5  contributory negligence - nonsuit 
A motion for judgment of nonsuit on the ground of contributory negli- 

gence will be granted only when plaintif& own evidence establishes the 
facts necessary to show contributory ucgligence so clearly that no other 
conclusion can be reasonably drawn therefrom. 

2. Automobiles 95 95, 109- negligence imputed to owner-occupant - 
relinquishment of control of car - sufficiency of evidence 

In a wrongful death action instituted by the administrator of the owner- 
occupant of an automobile against the defendant railroad for damages 
arising out of a grade-crossing collision, the contributory negligence of the 
driver is imputed to the owner-occupant and bars recovery by the ad- 
mjnistrator, unless therr 1s evidence to show that the owner-occupant, 
prior to the collision, had relinquished the right to control the manner and 
method of using the automobile; the administrator's evidence that a few 
minutes before the collision occurred the owner-occurrant had asked a pas- 
senger to take over the driving and that thereafter the owner-occupant 
did not direct the driver as  to which road he should take a t  an intersec- 
tion, but chose instead to talk to another passenger, held insufficient to 
support a jury findiug that the owner-occupant had relinquished control 
of the automobile. 

3. Automobiles §§ 95, 109- negligence imputcd to owner-occupant 
Negligence is imputrd to the owner-occupant of an automobile when the 

owner had the lcgal right to control the manner in which the automobile 
was being operated. 

APPEAL by defcndant from Parker, J., a t  the January 1969 Civil 
Session of CURRITUCK Superior Court. 

This is an action for wrongful death brought by the ancillary 
administrator for the estate of George Ray  Busby, Jr. ,  deccased 
(Busby). Plaintiff alleged and introduced evidence showing that  
Busby dicd from injuries sustained in a collision between an auto- 
mobile owned by Busby and in which he was riding and a train be- 
longing to defendant a t  a grade crossing a t  Grcgory in Currituck 
County on Sunday, 28 August 1960. 

Briefly summarized, plaintiff's evidence pertinent to this appeal 
tended to show: Highway 1148 runs east and west and bisccts dc- 
fendant's railroad which runs north and south at near right anglcs 
in the villagc of Gregory, N. C. At thc time of the collision -ap- 
proximately 2:40 p.m. -Busby's automobile was traveling west and 
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defendant's train was traveling south. The automobile was being 
operated a t  the time by onc Gallamore and Busby was riding in the 
front scat on the extreme right, four other people being in the car. 
All occupants of the car, with possible exception of one, were resi- 
dents of Norfolk, Virginia, and prior to the collision were pleasure 
riding. No occupant of the car was familiar with the road on which 
they were traveling. Further pertinent facts are sct forth in the 
opinion. 

In his complaint plaintiff alleged various acts and omissions con- 
stituting negligence on the part of defendant. In  its answer defend- 
ant alleged contributory negligence on the part of Gallamore and 
that his contributory negligence was imputed to Busby as the owner- 
occupant of thc car. 

Issues were submitted to and answered by the jury as follows: 

"(1)  Was the death of plaintiff's intestate, George Ray Busby, 
Jr., caused by the negligence of the defendant, as allcged in the 
complaint ? 

ANSWER: YES 

(2) Was the operator of plaintiff's intestatc's automobile, 
Lloyd D. Gallamore, negligent, as alleged in the Answer? 

ANSWER: YES 

(3) If so, is such negligence of the said Lloyd D. Gallamore 
imputable to plaintiff's intestate, George Ray Busby, Jr.? 

ANSWER: NO 

(4) What amount of damages, if any, is the plaintiff entitled 
to recover of the defendant? 

ANSWER : $25,000.00" 

From judgment in favor of plaintiff entered on the verdict, de- 
fendant appealed. 

E .  Ray Etheridge, Morris H. Fine and William N. Eason for 
plaintiff appellee. 

J. Kenyon Wilson, Jr., and Hall & Hall by John H.  Hall, Jr., 
for defendant appellant. 

Although defendant raises no question regarding the sufficiency 
of plaintiff's evidence to make out a prima facie case of actionable 
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negligence, we deem i t  appropriate to say that the evidence of ac- 
tionable negligence was sufficient to warrant submission of the first 
issue to the jury. 

In the first question presented in its brief, defendant contends 
that the negligence of Gallamore was imputed to Busby and his 
personal representatives as a matter of law and that by reason 
thereof the trial court should have granted defendant's motion for 
nonsuit or should have granted defendant's request that the jury 
be peremptorily instructed to answer the second and third issues in 
the affirmative. 

[I] We do not think the trial court erred in submitting the second 
issue and refusing to give a peremptory instruction as to it. It is 
well established in this jurisdiction that a motion for judgment of 
nonsuit on the ground of contributory negligence will be granted 
only when plaintiff's own evidence establishes the facts necessary to 
show contributory negligence so clearly that no other conclusion 
can be reasonably drawn therefrom. Johnson v. Thompson, Inc., 250 
N.C. 665, 110 S.E. 2d 306; Williams v. Hall, 1 N.C. App. 508, 162 
S.E. 2d 84, The rule would apply in cases where i t  is alleged and 
shown that plaintiff is contributorily negligent and in cases where 
someone whose negligence is imputable to plaintiff is alleged and 
shown to be contributorily negligent. Furthermore, since the jury 
in the case a t  bar answered the second issue in favor of defendant, 
we perceive no prejudice to defendant. 

121 We come now to a consideration of questions raised by de- 
fendant as to the third issue and particularly defendant's conten- 
tion that i t  was entitled to a peremptory instruction in its favor 
on that issue. Specifically, two questions present themselves: (1) 
does the doctrine of "imputed negligence" bar recovery by the owner- 
occupant (or his estate) in an action against a negligent third party 
where the driver is found contributorily negligent, and (2) do the 
facts in this case show imputed negligence as a matter of law? A 
review of pertinent decisions and the evidence in this case impels 
an affirmative answer to both questions. 

In Shoe v. Hood, 251 N.C. 719, 112 S.E. 2d 543, in a well- 
written opinion by Moore, J., it is said: 

"The owner-passenger of an automobile ordinarily has the right 
to control and direct its operation. So then, when he seeks to 
recover from a third party damages resulting from a collision 
of the vehicle with some other automobile or object, the negli- 
gence, if any, of the party who is operating the automobile with 
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the owner-passenger's permission or a t  his request is, nothing 
else appearing, imputed to the owner-passenger. Dosher v. Hunt, 
243 N.C. 247, 251, 90 S.E. 2d 374; Harris v. Draper, 233 N.C. 
221, 225, 63 S.E. 2d 209. * * * 

The rationale of the Harper decision [225 N.C. 260, 34 S.E. 2d 
1851 is that 'the owner of an automobile has the right to con- 
trol and direct its operation . . . (and where) the owner 
possessed the right to control, that he did not exercise i t  is im- 
material.' " 

Plaintiff recognizes the legal principles set forth in Shoe v. Hood, 
supra, but cont,ends that the evidence presented in the instant case 
showed that  Busby a t  the t'ime of the collision had complet'ely re- 
linquished control of the automobile to Gallamore and thus brought 
himself within the exception to the rule. It therefore becomes appro- 
priate for us to review the evidence bearing on this contention. 

Evidence pertaining to the nature of the occasion and circum- 
stances under which Gallamore was driving was given by plaintiff's 
witnesses Thornburg and Clark, who were two of the occupants of 
the car. Their testimony revealed the following: On Sunday, 28 
August 1960, a t  about 12:30 p.m., Busby, driving his 1956 Ford 
Victoria and accompanied by three other young men and two young 
women, left Norfolk and drove down into Currituck County, North 
Carolina. At that  time, Gallamore was riding in the front seat on 
the extreme right and Janet Cox in the middle on the front seat; 
in the back seat, Clark was on the left, Thornburg on the right, and 
Carol Beck in the middle. Soon after they left Norfolk, they stopped 
a t  an unnamed place where Busby purchased 24 cans of beer which 
Clark and Thornburg helped pay for. Thereafter and prior to the 
collision, Busby, Clark and Thornburg drank all of the beer except 
for a few cans; neither Gallamore nor the girls drank any of the 
beer. Some ten minutes before the collision occurred a t  about 2:40 
p.m., as they were riding on Highway 158 "just enjoying the coun- 
try," the girls asked Busby not to drive so fast for the reason that 
he had been drinking. Thereupon, Busby drove his car off to the 
right side of Highway 158 and "relinquished control of the car" to  
Gallamore. From that  point on Busby rode on the extreme right of 
the front seat and said nothing to Gallamore about how or where to  
drive. Gallamore proceeded to drive on Highway 158 for one or 
two miles and they came to the intersection of Highway 1148 where 
a sign indicated 1148 led to Norfolk. At  Clark's suggestion, Galla- 
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more turned right on 1148 and proceeded in the general direction of 
Norfolk for some two miles to Gregory where the collision occurred. 

131 In North Carolina, negligence is imputed to the owner-occu- 
pant of an automobile according to the following test: "Did the 
owner, under the circumstances disclosed, have t,he legal right to 
control the manner in which the automobile was being operated- 
was his relation to the operation such that he would have been re- 
sponsible to a third party for the negligence of the driver?" Shoe v. 
Hood, supra. 

There is a strong argument that imputed negligence should be 
applied only for the purpose of holding the owner-occupant "re- 
sponsible to a third party for the negligence of the driver" rather 
than as a bar to recovery by the owner-occupant. In fact, the over- 
whelming number of decisions invoking the principle deal with 
primary negligence rather than contributory negligence. See Nash 
v. R. R., 202 N.C. 30, 161 S.E. 857; Baird v. Baird, 223 N.C. 730, 
28 S.E. 2d 225; Harper v. Harper, 225 N.C. 260, 34 S.E. 2d 185; 
Dosher v. Hunt, 243 N.C. 247, 90 S.E. 2d 374; Shoe v. Hood, supra, 
and the cases therein cited. 

Also, i t  is clear that the rule of imputed negligence does not apply 
as  between the owner-occupant and the driver in cases where the 
owner-occupant "sues the driver for injuries resulting from the 
driver's negligence.'' Strickland v. Hughes, 2 N.C. App. 395, 163 
S.E. 2d 24. In such cases, contributory negligence must be estab- 
lished to bar recovery. Sorrel1 v. Moore, 251 N.C. 852, 112 S.E. 2d 
254. In Rollison v. Hicks, 233 N.C. 99, 63 S.E. 2d 190, the court 
pointed out that "it would offend justice and right to impute the 
negligence of a servant to his master and thus exempt him from the 
consequences of his own wrong-doing where the negligence proxi- 
mately causes injury to a master who is without personal fault." 
("Strictly speaking, the person operating with the permission or 
at the request of the owner-occupant is not an agent or employee 
of the owner, but the relationship is such that the law [and termi- 
nology] of agency is applied." Shoe v. Hood, supra.) 

The application of imputed negligence to contributory negligence 
creates an anomalous situation such that the negligence of the driver 
Gallamore would not be imputed to Busby if Gallamore had run into 
a stopped train and were sued by Busby but would be imputed in 
Busby's action against the railroad company where Gallamore neg- 
ligently ran into a negligently operated train. It is questionable 
whether a rule purporting to protect innocent third parties should 
have such an effect, and it is arguable that if the driver must 
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establish contributory negligence on the part of t)he owner-occupant 
to  bar rccovery for his negligence, the negligent third party should 
meet the same standard before being shielded by law from the con- 
sequences of its negligent acts. 

[23 Howcver, we interpret the authorities as upholding the ap- 
plication of "imputed negligence" to the contributory negligence 
which the jury found in the case a t  bar. Application of the principle 
to bar recovery by an owner-occupant because of the contributory 
negligence of the driver appears in Beck v. Hooks, 218 N.C. 105, 10 
S.E. 2d 608; Eason v. Grimsley, 255 N.C. 494, 121 S.E. 2d 885; 
Davis v. Jessup and Carroll v. Jessup, 257 N.C. 215, 125 S.E. 2d 
440; Green v. Tile Co., 263 N.C. 503, 139 S.E. 2d 538. We also call 
attention, without comment, to the dccision in Matheny v. Motor 
Lines, 233 N.C. 681, 65 S.E. 2d 368, in which the court held that  
where husband and wife jointly owned an automobile which was 
being driven by the husband with the wife's consent for a common 
purpose, the wife being an occupant, they were engaged in a joint 
enterprise so that negligence on the part of the husband barred her 
right to recover from a third party for injuries received in a colli- 
sion with another vehicle. I n  the instant case, Busby was the sole 
owner of the automobile. I n  light of these decisions, we are of the 
opinion that the application of "imputed negligence" to  the case a t  
bar is required. 

I n  Shoe v. Hood, supra, the court explained that  "the owner of 
an automobile has the right to control and direct its operation 
. . . (and where) the owner posscsscd the right to control, that  he 
did not exercise i t  is immaterial." The test is whether "the owner, 
under the circumstances disclosed, [had] the legal right to  control 
the manner in which the automobile was being operated." 

I n  Eason v. Grimsley, supra, the court stated: "The owner of an 
automobile, riding therein as a passenger, ordinarily has the right 
to control and direct its operation. The negligence, if any, of a 
party operating an automobile with the owner-passcngcr's permis- 
sion or a t  his request is, nothing else appcaring, imputed to  the 
owner-passenger." 

To avoid operation of the rule of law which imputes negligence 
to the owner-occupant, there must be facts showing "a bailment" 
or "other disposition or prevailing condition by which [he] relin- 
quished, for the time being, the incidents of ownership and the 
right to control the manner and methods of its use." Shoe v. Hood, 
supra. As in Tew v. Runnels, 249 N.C. 1, 105 S.E. 2d 108, "[wlhile 
there is testimony tending to show the defendant was intoxicated 
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there is no evidence to the effect he was too drunk to be conscious 
of what was going on * * *; or that defendant had surrendered or 
relinquished his right of control. " * *" (Emphasis added.) In  
Baird v. Baird, supra, the court said: "Maria Reid Baird was op- 
erating the zutomobile with the permission, if not a t  the request, of 
the owner. The owner, Mrs. Baird, was present and had the legal 
right to control its operation. The negligent conduct, if any, of the 
driver, was imputable to her. The mere fact that she chose to fall 
asleep in the rear seat and refrained from directing its operation did 
not change her rights or limit her liability." 

The court submitted the issue of imputed negligence to the jury; 
i t  is our opinion that a peremptory instruction in favor of defendant 
should have been given. Gallamore was operating the automobile 
with the permission, if not a t  the request, of the owner Busby. The 
mere fact that he did not direct Gallamore as to which road to take 
a t  an intervening intersection, choosing instead to talk to another 
passenger during the two to three minutes between the change of 
drivers and the wreck, is not "susceptible of conflicting interpreta- 
tions" to present a question of fact for the jury. We are governed by 
the settled principle that " [w] here, however, reasonable minds can 
reach but one conclusion from the uncontradicted facts, the question 
becomes one of law for the court." Shoe v. Hood, supra. The one 
conclusion possible here is that the facts fail to show a disposition 
or prevailing condition by which the owner relinquished the inci- 
dents of ownership and the legal right to control the automobile. 

For the reasons st,ated, the judgment of the superior court is 

Reversed. 

BROCK and VAUGHN, JJ., concur. 
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No. 69 CR 7303 STATE OF NORTH CAROLINA v. JOHN ANDERSON 
HOLLOWAY 
- AND - 

No. 69 CR 7311 STATE OF NORTH CAROLINA v. PHILLIP JONES 
- A N D  - 

No. 69 CR 7310 STATE OF NORTH CAROLINA v. LARRY GREGORY 
JONES 

No. 691450538 

(Filed 14 January 1970) 

1. Homicide § 10- defense of father and brother 
A person may lawfully kill in defense of his father and brother when 

such action is necessary or reasonably appears to him to be necessary 
in order to protect them from death or great bodily harm. 

2. Criminal Law 5 115- instructions - submission of lesser degree of 
crime charged 

Where there is evidence that would support a lesser degree of the 
crime charged in the bill of indictment, a defendant is entitled to have 
the question of his guilt of the lesser crime submitted to the jury, G.S. 
15-170; if the court fails to do so, the error is not cured by a verdict of 
guilty of a higher offense. 

3. Homicide § 14- presumption of malice - intentional use of rifle 
A defendant who intentionally shot the deceased with a rifle is guilty 

of murder in the second degree at  least unless he can rebut the p r e  
sumption of malice arising from the intentional shooting and thereby 
reduce the offense to voluntary manslaughter. 

4. Homicide § 14- presumption of malice - rebuttal 
Defendant may rebut the presumption of malice which arises from a n  

intentional killing with a rifle by proving to the satisfaction of the jury 
that he killed the deceased in the heat of passion, or that while exer- 
cising his right to defend his family from death or great bodily harm, 
he used no more force than was necessary or than reasonably appeared to 
him to be necessary. 

5. Homicide § 30- submission of manslaughter - evidence of defense 
of family 

Where there is evidence in a first-degree murder prosecution that de- 
fendant was acting in defense of his father and brother when he shot the 
deceased, the court must submit the question of defendant's guilt of vol- 
untary manslaughter to the jury. 

6. Homicide § 2-- "aiding and abetting homicide" -instruction on 
verdict 

Technically speaking, there is no offense in this State of aiding and 
abetting in the offense of murder, and i t  was therefore unnecessary for 
the trial judge in a first-degree murder prosecution to submit an issue of 
"aiding and abetting" to the jury. 
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'7. Criminal Law § S-- parties -aiding and abetting 
When two or more persons aid and abet each other in the commission 

of a crime, all being present, all are  principals and are equally guilty. 

APPEAL from Braswell, J., 7 July 1969 Session DURHAM County 
Superior Court. 

Defendants were tried together under separate bills of indict- 
ment charging them with murder in the first degree of one William 
Worsley on 13 April 1969. Each defendant entered a plea of not 
guilty. 

The State's evidence is summarized as follows: James Jones tes- 
tified that  he operated a piccolo and liquor house on North Roxboro 
Street in Durham. William Worsley came to his house on the night 
of 12 April 1969 a t  about 11:45 p.m. Forty-five minutes later the 
defendant John Anderson Holloway (Holloway) entered the house 
carrying a shotgun. "[I-IIe went to point the gun a t  William (Wor- 
sley), and William grabbed the gun and they started tussling and 
tussled into the kitchen, . . ." Larry Jones (Larry) then came in 
carrying a .22 caliber rifle. "[Wlhen Larry came into the door hc 
fired a shot, and then he went on to  the kitchen door, and he fired 
two more shots and went on into the kitchen and I didn't see them 
any more." The witness heard Larry Joncs say "turn loose the door, 
turn loose the damn door or I am going to kill you right now." The 
witness then heard a single shot and Holloway and Larry walked 
out of the kitchen with thcir weapons. They were accompanied by 
Phillip Jones (Phillip) who carried a .22 caliber rifle. It was the first 
time the witness had seen Phillip since the other defcndants entered 
the house. The witness found Worsley lying face down in the 
kitchen. 

Two other persons who were a t  James Jones' house during the 
early morning hours of 13 April 1969 testified for the State. They 
told of seeing Holloway and Larry enter the house with guns and 
hearing the shots. One witness saw Phillip enter the house by the 
back door. None of the State's witnesses actually saw what went on 
in the kitchen. 

Expert medical evidence indicated Worsley died of a single .22 
caliber bullet wound in the right forehead just below the hairline. 
There was no evidence to show from mhich of the two .22 caliber 
rifles the fatal bullet was fired. 

Police Ofiiccr S. R. Day testified that after having been fuliy 
advised of his rights, Holloway stated that  early the night of the 
killing, the deceased came by and fired some shots into Holloway's 
house. I-Iolloway became concerned about the welfare of one of his 
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sons so he got them togcther with guns and they went to the house 
on North Roxboro Street after the deceased. Holloway was quoted 
as stating that he had done thc officers a favor by shooting the de- 
ceased. 

Uefcndants offered evidcnce in substance as follows: John Hollo- 
way is the father of Phillip Jones, age 18, and Larry Jones, age 19. 
Early on the day of 12 April 1969, the deceased, William Worsley, 
came to Holloway's house and threatened to shoot Holloway and 
his two sons. Worsley returned about 3 p.m., stated that he had lost 
his wallet and if he did not gct i t  back somebody was going to be 
missing. Worslcy left and returned about 11:30 p.m., again threat- 
ening to shoot all three defendants if his pocketbook was not re- 
turned. On each occasion Worsley was told by Holloway that he 
had not seen the pocketbook. Shortly after 11:30 p.m. Worsley 
called to Holloway from outside the front of the house stating: 
"you had better get ready." Worsley then shot into the front door 
several timcs. A few minutes later Worsley called out from the rear 
of the house saying: "Jolin Holloway, G - - d - - - it, you in thcrc?" 
Worsley then shot into the house again. Phillip, who was not a t  the 
house a t  the timc of the shooting, was thought by Holloway to be 
a t  the piccolo house of James Jones about a half block away. Hollo- 
way, armed with a shotgun, and Larry Joncs, armed with a rifle, 
went to the piccolo house for the purpose of warning Phillip Joncs 
about Worsley's threats. As they entered the housc Worslcy steppcd 
from behind the door, grabbed the sliot,gun, and pulled Holloway 
into the kitchcn where a "tussle" ensued and Holloway was thrown 
to the floor. Larry fircd three shots over their heads and then dropped 
his rifle and started scufling with Worslcy over thc shotgun which 
Worsley had wrested from I-Iolloway. The shotgun fell to the floor 
and Larry and Worsley tussled for several minutes on the floor be- 
fore Worsley got free, picked up the rifle, and pointcd i t  in the di- 
rection of Larry and Holloway. At that momcnt Phillip Jones, who 
had entered by the back door, fircd a single rifle shot and Worsley 
fell. 

Phillip Joncs testified that he had been a t  the piccolo housc until 
approximately midnight. Hc went from tlicrc to Troy's Chicken 
Box about threc blocks away. He stayed there for about fivc or six 
minutes and then went to his father's home where he was adviscd 
that Worsley had "shot up" the hcuse and made threats against the 
livcs of Holloway and both sons. Hc was further told that his father 
and brother had gone to tllc piccolo house to warn him of the threats. 
Phillip then got a riflc and ran to the piccolo house. Hc had heard 
some shots while a t  his father's home so he entercd the piccolo house 
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by the back door. When he looked into the kitchen he saw his brother 
lying on the floor a t  the side of the room and his father lying on the 
floor behind his brother. Worsley was getting up aiming the rifle 
toward them. Phillip raised his gun and fired one time because he 
was afraid Worsley was going to shoot his brother and father. 

Defendants offered the testimony of several witnesses which cor- 
roborated their evidcnce concerning the threats made against their 
lives by Worsley and tended to show that  Worsley had a reputation 
for violence. One witness identified a spent bullet as having been 
removed from the door of Holloway's house the morning following 
the shootings. Janie Thompson testified that  she was a t  Holloway's 
house when Worsley made the threats and fircd inside. She stated 
that  she reported this to Phillip Joncs whcn he returned to the 
house about, five or ten minutes after Wolloway and Larry had left 
and told him that his father and brother had gone to the piccolo 
house looking for him. 

The court submitted to thc jury in substance the following pos- 
sible verdicts: As to John Holloway: (1) guilty of first dcgree 
murder, (2) guilty of first dcgrce murder with a recommendation of 
life imprisonment, (3) guilty of aiding and abetting Phillip Jones 
in tbc offense of first degrce murder, (4) guilty of aiding and abet- 
ting Phillip Joncs in the offcnsc of first degree murder with a recom- 
mendation of life imprisonmcnt, ( 5 )  guilty of second degree murder, 
(6) guilty of aiding and abetting Phillip Joncs in thc offense of 
second dcgree murder, (7) not guilty. As to Phillip Jones: (I) guilty 
of first degrce murdcr, (2) guilty of first degree murder with a rcc- 
ommcndation of life imprisonment, (3) guilty of aiding and abet- 
ting John Holloway in the offense of first dcgree murder, (4) guilty 
of aiding and abetting John Holloway in the offense of first degree 
murder with a rccomrnendation of life imprisonment, (5) guilty of 
second degree murdcr, (6) not guilty. As to Larry Jones: (1) guilty 
of aiding and abetting John I-Iolloway; or either Phillip Jones in 
the offense of first degrcc murder, (2) guilty of aiding and abctting 
John Holloway or either Phillip Joncs in thc offense of first degree 
murder with a recomrncndation of life imprisonment, (3) guilty of 
aiding and abetting Phillip Jones or John Holloway in the offense 
of second degree murder, (4) not guilty. 

The jury returned verdicts finding Holloway and Phillip Jones 
"guilty of murder in the second dcgrec" and the defendant Larry 
Jones "guilty of aiding and abctting Phillip Jones or John Hollo- 
way in the offen~c of murder in thc second degree." Judgments were 
entered on the verdicts imposing active prison sentenccs and de- 
fendants appealcd. 
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Robert Morgan, Attorney General, by James L. Blackburn, Staff 
Attorney, for the State. 

James R.  Patton and C. Horton Poe, Jr., for defendant appel- 
lants. 

[I] Defendants contend that the deceased was killed by Phillip 
Jones in defense of his father and brother and a t  a time when 
such action was necessary or reasonably appeared to Phillip Jones 
to be necessary in order to protect them from death or great bodily 
harm. A person may lawfully kill in defense of his family under 
such circumstances. State v. Todd, 264 N.C. 524, 142 S.E. 2d 154; 
State v. Marshall, 208 X.C. 127, 179 S.E. 427. The court properly 
instructed the jury as to the principles of self defense and the right 
to  kill in defense of one's family but did not instruct the jury that  
they could return a verdict of guilty of voluntary manslaughter. 
Defendants assign the omission of this instruction as error. 

[2] Where there is evidence that would support a lesser degree 
of the crime charged in the bill of indictment, a defendant is entitled 
to  have the question of his guilt of the lesser crime submitted to the 
jury. G.S. 15-170. If the court fails to do so, the error is not cured 
by a verdict of guilty of a higher offense. State v. Freeman, 275 
N.C. 662, 170 S.E. 2d 461; State v. Moore, 275 N.C. 198, 166 S.E. 
2d 652; State v. McNeill, 229 N.C. 377, 49 S.E. 2d 733; State v.  
Lee, 206 N.C. 472, 174 S.E. 288; State v. Williams, 185 N.C. 685, 
116 S.E. 736; State v. Merriclc, 171 N.C. 788, 88 S.E. 501. 

[3-51 In  our opinion the issue of defendants' guilt of voluntary 
manslaughter arises on the evidence and should have been submitted 
to the jury. If Phillip Jones shot the deceased intentionally, he would 
be guilty of murder in the second degree a t  least unless he could 
rebut the presumption of malice arising from an intentional shoot- 
ing and thereby reduce the offense to voluntary manslaughter. He  
could do this by proving to the jury's satisfaction that he killed the 
deceased in the heat of passion, or that  while exercising his right to 
defend his family from death or great bodily harm, he used no more 
force than was or reasonably appeared to him to be necessary. State 
v .  Moore, supra; State v. Rarv?ey, 273 N.C. 325, 160 S.E. 2d 56. 
There is no evidence that  deceased was killed in the heat of passion. 
However, evidence that  Phillip Jones was acting in defense of his 
father and brother necessarily raises the issue of manslaughter be- 
cause the jury could find that though Phillip was defending mem- 
bers of his family, he used more force than necessary or than rea- 
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sonably appeared to him necessary to protect and defend them from 
death or great bodily harm. "Where the evidence is susceptible to 
the interpretation . . . that defendant killed in self defense, 
. . . the court must submit the question of defendant's guilt of 
manslaughter." 4 Strong, N.C. Index 2d, Homicide, § 30, p. 257. 

[6, 71 Defendants also contend that the verdicts rendered, when 
considered with the charge, were inconsistent and should have been 
set aside. Since a new trial will be required for all defendants i t  is 
unnecessary that we rule on this assignment of error or discuss i t  
in detail. However, we note that technically speaking there is no 
such offense in this State as "aiding and abetting in the offense of 
murder." When two or more persons aid and abet each other in the 
commission of a crime, all being present, all are principals, and 
equally guilty. State v. Peeden, 253 N.C. 562, 117 S.E. 2d 398; Xtnte 
v. Spencer, 239 N.C. 604, 80 S.E. 2d 670. It was therefore unneces- 
sary for the trial judge to submit to the jury separate possible ver- 
dicts of "aiding and abetting" as to any of the defendants and the 
effect of doing so was to submit two possible verdicts of the same 
degree of crime. 

We do not discuss the defendants' other assignments of error as 
there must be a new trial, and they are not likely to re-occur. 

New trial in all cases. 

CAMPBELL and PARKER, JJ., concur. 

NATIONWIDE MUTUAL INSURANCE COMPANY v. CARLISLE NEWTON 
DAVIS, CAMILLA M. HULL, RUSSELL MAUGHN HULL, JR., AND 
EMPLOYERS MUTUAL CASUALTY COMPANY 

No. 691SC561 

(Filed 14 January 1970) 

1. Insurance 3 95- automobile liability policy - cancellation by in- 
sure r  - notice t o  Department of Motor Vehicles 

A liability insurance policy issued pursuant to The Vehicle Financial 
Responsibility Act of 1957 may not be cancelled or terminated by the in- 
surer unless the insurer has given the Department of Motor Vehicles no- 
tice of the cancellation fifteen days prior to the effective date of the can- 
cellation. G.S. 20309 (e )  . 



FALL SESSION 1969 

2. Insurance § 95- automobile liability policy - cancellation by in- 
sured - notice t o  Department of Motor Vehicles by insurer  

Where the insured terminates a policy issued pursuant to The Vehicle 
Responsibility Act of 1967, the insurer is required immediately to notify 
the Department of Motor Vehicles, but failure to give such notice does not 
affect the validity or binding effect of the cancellation. G.S. 20-309(e). 

3. Insurance § 95- certified assigned r isk policy - cancellation - 
notice 

Provisions of G.S. 20-279.22 requiring the insurer to give statutory 
notice of cancellation irrespective of whether the insurance coverage is 
terminated through acts of the insured or the insurer apply only to can- 
cellation of certified assigned risk policies issued under The Motor Ve- 
hicle Safety-Responsibility Act of 1953. 

4. Insurance 8 95-- automobile liability policy - cancellation by in- 
sure r  - notice t o  insured 

In order for a n  insurer to termicate by cancellation or failure to renew 
a policy issued under the provisions of The Vehicle Financial Responsi- 
bility Act of 1957, G.S. 20-310(a) requires the insurer to give the insured 
15 days notice and warning of the effect of failure to maintain such in- 
surance, but the statute does not require the insurer to notify the insured 
where the insured himself terminates the policy. 

5. Insurance 8 95- automobile liability policy - cancellation by in- 
surer o r  insured - required notice 

In order for an insurer to terminate a liability policy issued pursuant 
to  the provisions of The Vehicle Financial Responsibility Act of 1957, 
i t  must give 15 days prior notice thereof to its insured and to the Motor 
Vehicles Department, and failure to give notice in proper form to either 
renders ineffective a n  attempted termination by the insurer ; but where 
such a policy is terminated or cancelled by an insured, the insurer is not 
required to give notice of cancellation to the insured, and although the 
insurer must immediately notify the Department of Motor Vehicles, 
failure to give such notice does not affect the termination of coverage. 

6. Insurance 88 3, 95-- renen7al of insurance policy - offer and ac- 
ceptance - fai lure  to renew 

Renewal of an insurance policy is a bilateral transaction involving both 
an offer and acceptance, and where no offer to renew is made by the in- 
surer, there can be no acceptance, and a failure to renew under such 
circumstances is unilateral action on the part of the insurer. 

7. Insurance § 95- cancellation of automobile liability policy - offer 
t o  renew - failure t o  renew - unilateral a c t  of insurer - notice t o  
insured a n d  Department of Motor Vehicles 

Premium notice sent by insurer to the insured stating the amount of 
the semi-annual premium due on insured's automobile policy on a speci- 
fied date and stating in  small print that automobile insurance is important 
security which one cannot afford to be without and that prompt payment 
of the premium would assure continued protection of the policy, Is held 
not to constitute an offer to renew the insurance policy, but is simply a 
statement of an account that will be due on the date indicated, and where 
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the insured failed to make payment within the time specified in the notice, 
attempted termination of the policy was a unilateral act of the insurer 
which required the insurer to give notice to the insured and to the De- 
partment of Motor Vehicles in order for termination of the policy to be- 
come effective. 

APPEAL from Cohoon, J., 20 September 1969 Session of PASQUO- 
TANK Superior Court. 

This action for a declaratory judgment was instituted on 24 
April 1969 to have determined the respective rights and liabilities 
of the parties under liability insurance policies issued by plaintiff to 
defendant Carlisle Newton Davis. The court below found the facts 
which are set forth in substance as follows: 

(1) The plaintiff, hereinafter referred to as insurer, issued to 
defendant Davis, hereinafter referred to as insured, automobile lia- 
bility insurance policy number 61-B-282-480 from 1 April 1959 to 
25 May 1959. The policy was thereafter renewed and after rein- 
statement of the policy effective 21 December 1965, the policy period 
expired on 21 December and 21 June. 

(2) The said policy, and renewals of the policy thereafter, cov- 
ered a 1965 Ford Thunderbird automobile of the insured which was 
involved in a collision on 13 July 1967 with a vehicle driven by the 
defendant Camilla M. Hull. The collision is the subject of this con- 
troversy. 

(3) A renewal of the policy became effective for a period from 
21 December 1966 to 21 June 1967. The premium date was 21 June 
1967. 

(4) In  an envelope post-dated 1 June 1967, insurer mailed and 
insured received a notice advising insured that the premium in the 
sum of $30.60 was due on said policy on 21 June 1967. 

(5) No cancellation notice was thereafter mailed by insured. 

(6) The policy premium had not been paid a t  the expiration 
of the 17 day grace period on 8 July 1967. 

(7) The collision out of which this controversy arises occurred 
on 13 July 1967 a t  12:01 p.m. 

(8) After the collision and on the same date insured advised in- 
surer's agent of the collision, paid the premium due and signed a 
"reinstatcment application." Insured also filled out the collision or 
accident form number SR-21, stating thereon that he was insured 
under policy number 61-B-282-480 and gave notice of same to the 
Department of Motor Vehicles. 
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(9) Insured had given no notice to insurer or its agent that he 
desired or rcquestcd a cancellation of said policy. 

(10) Thereafter insurer issued to insured a new and separate 
policy of insurance, No. 61-502-708, bearing an effective date of 
from 12:Ol a.m., 13 July 1967, to 12:Ol am. ,  13 January 1968. 

(11) At the time of the collision thc insurance ccrtified by in- 
sured and on file with the Department of Motor Vehicles was 
policy number 61-B-282-480 and no notice of termination of said 
policy was ever filed with the Department of Motor Vehicles by 
insurer in either 1967 or 1968 and insurer did not notify the De- 
partment of Motor Vehicles that the insured had attempted to ter- 
minate, or had terminated said policy. 

(12) Neither policy issued to insured is an assigned risk policy. 

(13) All parties hereto have a legal and bona fide interest in 
the controversy involved herein. 

Based upon the findings set forth abovc, the trial judge con- 
cluded and adjudged that policy number 61-B-282-480 was not 
effectively cancelled by insured or insurer and was in full force and 
effect and provided liability coverage on insured's vehicle a t  the time 
of the collision on 13 July 1967. The new policy, No. 61-502-708, 
issued with an effective date of 12:Ol a.m., 13 July 1967, was de- 
clared not to have been in effect a t  the time of the collision. Plaintiff 
appealed. 

Leroy, Wells, Slzav~ & Hornthal by  Dewey W. Wells for plaintiff 
appellant. 

Hall & Hall by  John H .  Hall, Jr., for defendant appellee Em- 
ployers Mutual Insurance Company. 

Twiford and Abbott bl-~ William Brz~msey, III ,  for defendant 
appellees Camila M .  Hull and Rzcssell M.  Ifidl, Jr. 

The plaintiff insurer does not challenge the court's findings of 
fact but contends t,hat the findings do not support the conclusions 
of law and the judgment entered thereon. 

It is conceded, and the court so found, that no notice of cancel- 
lation was given by plaintiff insurer to the insured or to the State 
Motor Vchicles Department. If notice to either was required in 
order to terminate coverage under the policy, the judgment is sup- 
ported. We therefore discuss the circumstances under which such 
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INSURANCE Co. v. DAVIS 

notice must be given by the insurer in order to effectively terminate 
coveragc under an automobilc liability insurance policy. 

G.S. 20-309(e) provides in pertinent part as follows: 

"No insurance policy provided in subsection (d) may be ter- 
minated by cancellation or otherwise by the insurer without 
having given the North Carolina Motor Vehicles Department 
notice of such cancellation fifteen (15) days prior to effective 
date of cancellation. Where the insurance policy is terminated 
by the insured the insurer shall immediately notify the De- 
partmcnt of Motor Vehicles that  such insurance policy has been 
terminated." 

[I] Plaintiff insurer insists that  its failure to notify the Motor 
Vehicles Department that  the policy in question had been cancelled 
is immaterial and cites in support of this contention the cases of 
Nixon v. Insurance Co., 258 N.C. 41, 127 S.E. 2d 892; and Levinson 
v. Indemnity Co., 258 N.C. 672, 129 S.E. 2d 297. Both of these cases 
held that  the cancellation of a policy was not conditioned upon 
notice being given to thc Commissioner of Motor Vehicles. "Neither 
defective notice, nor failure to give notice, to the Com,missioner af- 
fects the validity or binding effect of the cancellation; . . . Hence, 
the policy is terminated before notice is sent to  the Commissioner. 
Notice to the Commissioner f o l l o ~ s  cancellation." Nixon v .  Insur- 
ance Co., .supra, a t  43. However, at the time the two cases cited 
above were decided the statutory provision requiring that  notice of 
cancellation be given the Commissioner 'of Motor Vehicles (then a 
part of G.S. 20-310) requircd that  such notice be mailed by the in- 
surer not later than fifteen days following the effective date of a 
cancellation. Hence, the policy necessarily terminated before notice 
was mailed. By amendment effective 1 October 1963, this provision 
became the portion of G.S. 20-309(e) quoted above and i t  now pro- 
vides that  a liability insurance policy issued pursuant to The Ve- 
hicle Financial Responsibility Act of 1957 may not be cancelled or 
terminated by an insurer without the insurer having given the 
Motor Vehicles Department notice of the cancellation fifteen days 
prior to the effectjive date of cancellation. Consequently, notice to 
the Motor Vehicles Department under this amendment is now a 
condition precedent to cancellation by an insurer. If the insurer does 
not furnish the requircd notice, i t  may not cancel and the policy of 
insurance continues in effcct. Insurance Co. V .  Hale, 270 N.C. 195, 
154 S.E. 2d 79. 

[2] No change in G.S. 20-309(e) has been made respecting the 
duties of an insurer where the insured terminates the policy. The 
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statute still provides that  the insurer shall immediately notify the 
Motor Vehicles Department that such insurance policy has been 
terminated. Under such circumstances, notice to  the Department 
still follows canccllation and the decisions of Xixon v. Insurance Co., 
supra, and Levinson v .  Indemnity Co., supra, are, in our opinion, 
still controlling. 
131 Two statutory provisions relate to  notice that  must be given 
an insured before a policy is cancelled or terminatcd. The first, G.S. 
20-279.22, relates to  certified assigned risk policies issued under The 
Motor Vehicle Safety-Responsibility Act of 1953. Under the pro- 
visions of that  statute it  is incumbent upon the insurer to give the 
statutory notice of cancellation irrespective of whether the insur- 
ance coverage is terminated through acts of the insured or the in- 
surer. The policy here in question was not a certified assigned risk 
policy and therefore the cancellation provisions of G.S. 20-279.22 
are not here applicable. 

The second provision is contained in G.S. 20-310(a) and it  pro- 
vides as follows: 

"No contract of insurance or renewal thereof shall be terminated 
by canccllation or failure to renew by the insurer until a t  least 
fifteen (15) days after mailing a notice of termination by cer- 
tificate of mailing to the named insured a t  the latest address 
filed with the insurer by or on behalf of the policyholder. The 
face of thc envelope containing such notice shall be prominently 
marked with the words 'Important Insurance Notice.' Time of 
the effective date and hour of termination stated in the notice 
shall become the end of the policy period. Every such notice of 
termination for any cause whatsoever sent to  the insured shall 
include on the face of the notice a statement that  financial re- 
sponsibility is required to be maintained continuously through- 
out the registration period and that  operation of a motor ve- 
hicle without maintaining such financial responsibility is a 
misdemeanor, the penalties for which are loss of registration 
plate for 60 days; and a finc or imprisonment in the discretion 
of the court." 

141 The above provision relates to the notice and warning that  
must be given the insurcd by the insurcr in the event his policy is 
terminated by insurer, whether the termination is by cancellation or 
by failure to renew. Perkins v .  Insurance Go., 274 N.C. 134, 161 S.E. 
2d 536. It does not, as docs G.S. 20-279.22 with respect to certified 
assigned risk policies, require the insurcr to notify the insured where 
the insurcd himself terminates the policy. Faizan v .  Insurance Co., 
254 N.C. 47, 118 S.E. 2d 303. 
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151 It follows, under the applicable statutes, that where the in- 
surer terminates a policy, i t  must give fifteen days prior notice 
thereof to its insured and to the Motor Vehiclcs Department. Fail- 
ure to give notice in proper form to eithcr renders an attempted 
termination by the insurcr ineffcctive. But where a policy (other 
than a certificd assigned risk policy) is terminated or cancelled by 
an insured, notice thereof is not required to bc given to the insured, 
and although notice must immediately bc given to the Motor Ve- 
hicles Department, the failure to give such notice does not affect, 
the termination of coverage. 

[6] The question here involved is therefore: Was the termination 
of the policy or its attempted termination an act of the insurer re- 
quiring notice as  provided by the applicable statutes or was i t  an 
act of the insured requiring no such notice? Plaintiff insurer con- 
tends that i t  was an act of the insured in rejecting an offer to renew 
the policy made by the insurer in mailing to the insured the prem- 
ium due notice. Renewal of an insurance policy is a bilateral trans- 
action involving both an offer and acceptancc. Where no offer to re- 
new is made by the insurer there can be no acceptance and a failure 
to rcnew under such circumstances is unilateral action on the part 
of the insurer. Connecticut Fire Insurance Company v. Williams, 194 
N.Y.S. 2d 952 (1959). 

Plaintiff insurer insists that the premium notice in this case con- 
stituted an offer to renew the policy such as was given to the insured 
and rejected by him in the case of Faizan v. Insurance Co., supra. 
We do not agree. 

In the Faizan case the written noticc sent to the insured advised 
him that the policy would expire on 22 February 1959; that in order 
to renew i t  he must pay the premium in advance by 5 February 
1959; and that if the premium was not paid by that time, the in- 
sured would have to apply through the Assigned Risk Plan if he 
desired further coverage. In addition the notice contained the fol- 
lowing language: 

"UNDER T H E  PROVISIONS OF THE VEHICLE RESPON- 
SIBILITY ACT OF T H E  STATE OF NORTH CAROLINA 
'PROOF OF FINANCIAL RESPONSIBILITY IS  REQUIRED 
TO BE MAINTAINED CONTINUOUSLY THROUGHOUT 
THE REGISTRATION PERIOD AND OPERATION OF A 
MOTOR VEHICLE WITHOUT MAINTAINING SUCH 
PROOF OF FINANCIAL RESPONSIBILITY IS  A MISDE- 
MEANOR.' " 

In the case of Perkins v. Insurance Co., supra, i t  was hcld that 
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a notice containing the pertinent provisions of G.S. 20-310, includ- 
ing the warning respecting the consequences of failure to maintain 
insurance, was a prerequisite to termination for failure to renew a 
policy on account of non-payment of premium. In distinguishing 
the Faizan case, Bobbitt, J. (now C.J.), stated a t  page 143: 

"The ground of decision in Faixan was that the insured rejected 
the defendant's offer to rencw the policy. In  Faixan, notices 
given by the defendant to the plaintiff, although not in full 
compliance with the provisions of the quoted statute, were 
sufficient to advise the insured plainly of the consequences of 
his failure to renew. The insured made no response to the in- 
surer's notices. Instead, he 'applied through the Assigned Risk 
Plan for further insurance, but the policy thus obtained (from 
another insurer) was not in effect a t  the time of the accident 
in question.' " 

[7]  In the instant case the notice relied upon by plaintiff as its 
offer to renew is entitled "Premium Notice." It states: "The semi- 
annual premium on your auto policy No. 61 282-480 is due on June 
21, 1967." The amount due is specified as $30.60. In small print in 
the lower left-hand corner the following appears: "Your auto in- 
surance is important security you can't afford to be without. Prompt 
payment of the premium shown above will assure you the continued 
protection of this policy." 

This premium notice makes no reference to the expiration date 
of the policy. It contains no warning regarding the consequences of 
a failure to pay the premium. The notice standing alone does not 
indicate that the policy is subject to renewal on 21 June 1967 but 
simply that a semi-annual premium payment is due on that date. 
An insurer may not cancel for non-payment of premiums without 
following the provisions of G.S. 20-309(e) and G.S. 20-310. Perkins 
v. Insurance Co., supra; Insurance Co. v. Hale, supra; Crisp v. In- 
surance Co., 256 N.C. 408, 124 S.E. 2d 149. 

The small print appearing on the premium notice is a t  most a 
warning that unless payment is made the insured cannot be assured 
that coverage will continue. The inference from this language is that 
if the premium is not paid the insurer may terminate the coverage. 
If the policy is not renewed under such circumstances the failure to 
renew would be a unilateral act of insurer and would require strict 
compliance with the notice statutes. 

It is our opinion that a premium due notice such as mailed to the 
insured in this case does not constitute an offer to renew a policy of 
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insurance such as was made in the Faixan case. Such a notice, 
standing alone, is simply a statement of an account that will be due 
on the date indicated. If payment is not made the insurer has the 
option of renewing the policy and treating the unpaid premium as 
an account receivable, or of refusing to renew the policy. If the in- 
sured refuses to renew, termination of coverage results from its ac- 
tion and notice to insured and the Motor Vehicles Department must 
be given as provided by the applicable statutes. The court's findings 
that such notice was not given in this case supports its conclusion 
that the insurance coverage was still in effect a t  the time of the 
collision on 13 July 1967 and the judgment is therefore affirmed. 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. CHARLIE McPHERSON, ROBERT LEE 
JONES a m  RONALD MICHAEL HARRIS 

No. 6914SC515 

(Filed 14 January 1970) 

1. Criminal Law 5 66- in-court identification of defendant - inde 
pendent origin - sufficiency of State's evidence 

Findings and conclusions of the trial court that the robbery victim's 
in-court identification of the defendants was based on the victim's obser- 
vation d defendants during the robbery and not on a subsequent identi- 
fication a t  the police station and from photographs are held supported by 
clear and convincing evidence on uoir dire that the victim had a good and 
sufficient opportunity to see the defendants prior to and during the rob- 
bery and that his in-court identification was based on that  observation. 

2. Criminal Law § 66- in-court identification of defendant - rul ing 
of trial court - review o n  appeal 

The legality of the victim's identification of defendants from photo- 
graphs and from a confrontation a t  a police station was not a n  issue on 
appeal in an armed robbery prosecution unless the trial court had erred 
in finding that the victim's in-court identification of defendants was un- 
affected by such procedures. 

3. Criminal Law § 66- in-court identification -findings - clear and  
convincing evidence 

There must be clear and convincing evidence to support findings and 
conclusion by the trial court that a witness' in-court identification of de- 
fendants was based upon his observation of them at the time of the 
offense and not upon a subsequent identification a t  the police station and 
from photographs. 



N.C.App.1 FALL SESSION 1969 161 

4. Criminal Law §§ 99, 170- conduct of t r ia l  - colloquy between 
court  and  counsel - prejudicial error  

I n  an armed robbery prosecution in which the victim testified that one 
of the defendants was wearing pea-green clothing and the defense counsel 
asked the victim if he "knew how to make green," a subsequent colloquy 
between the court and the defense counsel wherein the court asked counsel 
if he knew how "to make a11 these colors" and "why don't you go in the 
paint business; let's don't get meticulous with all the colors in the world," 
heZd not prejudicial to defendant, since the court was merely demonstrat- 
ing its impatience with counsel's irrelevant line of questioning. 

5. Constitutional L a w  § 30- criminal t r ia l  - due  process - impartial 
fudge 

Every person charged with a crime has an absolute right to a fair 
trial before an impartial judge and an unprejudiced jury in an atmosphere 
of judicial calm. 

6. Criminal Law § 99- conduct of t r i a l  - exchanges between court  
a n d  wunsc l  

Unflattering exchanges between court and counsel are not conducive to 
the decorum that should prevail in a courtroom during a trial. 

7. Criminal Law § 170- unflattering exchanges between w u r t  a n d  
counsel - tes t  of prejudicial e r ror  

I n  determining whether unflattering exchanges between court and coun- 
sel are suflicicntly prejudicial to require a new trial, the test applied is 
the probable effect of the exchanges upon the jury, considered in the light 
of the circumstances under which they were made. 

8. Robbery § 3- relevancy of evidenco - why victim carried money 
in change 

Where defendants in armed robbery prosecution failed to show the rel- 
evancy of their question to the victim with respect to why he was carry- 
ing three dollars in change a t  the time of the robbery, the sustaining by 
the trial court of its own objection to the question cannot be prejudicial 
to defendants. 

9. Criminal Law 3 90- conduct of trial - exclusion of evidence by 
trial court  

In  thc exercise of its right to control and regulate the conduct of the 
trial, a- court may on its own motion exclude or strike evidence which is 
wholly incompetent or inadmissible. 

Criminal Law § l 6 G  exclusion of testimony - r c f ~ l s d  to l e t  wit- 
ncss s ta te  his  answer 

Refusal of the trial court to require the prosecuting witness tn state 
what his testimony would have been had he been permitted to answer 
defense counsel's question on cross-examination, heZd not prejudicial in 
this case, where the question was irrelevant and it does not appear how 
the answer, whatever it  might have been, would have benefited defendants. 

APPEAL by defendants from Bowman, J., 9 June 1969 Session of 
DURITAM County Superior Court. 
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Defendants were tried under a bill of indictment charging them 
with the armed robbery of Alvin Fisher on 4 April 1969. Each de- 
fendant entcred a plea of not guilty. 

The only evidence was that offered by the State. The prosecut- 
ing witness, Alvin Fisher, testified that he went to a grocery store 
on the corner of Fowler Avenue and old Fayetteville Strcet in Dur- 
ham shortly after 9:45 p.m. on 4 April 1969. The store was closed, 
but customers were still inside. He stood outside for about 3 minutes 
hoping to recognize one of the customers inside who could make a 
purchase for him. Fisher saw the three defendants standing and 
talking on the sidewalk about 5 feet from him. The area was well 
lighted. He observed that McPherson was wearing tight gray cord- 
uroy pants, and some kind of gray-colored corduroy jacket. Harris 
was dressed in a light blue or pea green color and Jones had on a 
pair of light brown pants and a gray sweater. As Fisher left the 
grocery store, the defendants walked slowly in front of him up to 
the corner of Fowler Avenue and Fayetteville Street. Two of them 
crossed the street but the defendant Jones waited a t  the corner for 
Fisher to come up. When Fisher crossed the street, the two defend- 
ants who had previously crossed to the other side turned around and 
McPherson stated, "[y]ou are next." Fisher tried to run but defend- 
ant Jones, who was behind him, grabbed his leg and tripped him. 
Defendants then pulled Fisher over to the curb and started through 
his pockets. Harris pulled a silver pistol from under his coat and 
held it on Fisher. When Fisher yelled a t  a passing car defendants 
dragged him up between two houses where they removed from his 
pockets three one-dollar bills and about $3 in change and beat him 
with their fists and the pistol. When his assailants had gone, Fisher 
notified the police. The police took him to the hospital where he was 
treated for minor injuries and released. 

The day following the alleged robbery a Durham detective ex- 
hibited to Fisher seven or eight photographs. Fisher ideqtified pic- 
tures of Jones and McPherson as pictures of two of his assailants. 
Defendant Harris' picture was not included in the group of photo- 
graphs. Fisher gave a description of the remaining assailant to the 
detective. 

Fisher was called to the police station on 7 April 1969 to look 
over some "suspects" and while being shown around the police sta- 
tion he saw the defendant Harris who was then in custody and talk- 
ing with a police officer in a room. At that time Fisher pointed out 
Harris as his third assailant. 

The jury returned a verdict of guilty as charged in the bill of 
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indictment a,s t,o all of the defendants and from judgments of im- 
prisonment they appealed. 

Robert  Morgan, at torn el^ General, b y  Andrew A .  Vanore, Jr., 
S t a f f  Attorney,  for the State.  

Pearson, Malone, Johnson & Be.Jarmon b y  W.  G.  Pearson, 11, 
and C. C. Malone, Jr., and Blackwell M .  Brogden for defendant ap- 
pellants. 

GRAHAM, J. 
[I] Defendants assign as error the overruling by the court of their 
objection to an in-court identification of the defendants by the 
prosecuting witness Fisher. 

When Fisher was asked to make an in-court identification of the 
three defendants, objections were interposed on the grounds that  
such identification would be tainted by the out-of-court identifica- 
tions made of McPherson and Jones from photographs and made of 
Harris from the confrontation a t  the police station. Defendants con- 
tended the photographic technique used in this case was too sugges- 
tive in that  the prosecuting witness was tendered only six or seven 
photographs from which he selected two as being pictures of two of 
his assailants. They contended that  the prosecuting witness' identi- 
fication of defendant Harris a t  the police station was illegal in that 
he was permitted by the police to "walk up" on Harris and identify 
him while Harris was in custody of the police and not represented 
by counsel. 

Before overruling defendants' objection to the in-court identifi- 
cation a voir dire examination of the prosecuting witness was ordered. 
His testimony on voiy dire indicated that  he had a good and suffi- 
cient opportunity to observe defendants as they stood approxi- 
mately five feet from him in front of the store for a period of about 
3 minutes; that  he observed them further as they walked slowly 
past him to the street corner and that  he got a good look a t  all of 
their faces while they were robbing him. H e  also testified that  shortly 
after he was robbed he gave a description of his assailants to the po- 
lice as to their relative size, hair style, age, complexion, and style 
and color of the clothes they were wearing. The witness stated that  
he clearly recognized the three men in the courtroom as the men 
he was with on Fayetteville Street the night of the robbery. The 
court made appropriate findings of fact based on the voir dire evi- 
dence and concluded that the witness' identification of each defend- 
ant was based upon his observation of them on the night of the 
alleged attack and was not tainted by any illegal procedures. 
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12, 31 The question of the legality of the identification of two 
defendants through the use of photographs and the third through 
the police station confrontation is before us for consideration only 
if the court erred in finding that the in-court idcntification was not 
affected by such procedures. Such finding must be based on clear 
and convincing evidence. United States v. Wade, 388 U.S. 218, 87 
S.Ct. 1926, 18 L.Ed. 2d 1149; State v. Stamey, 3 N.C. App. 200, 164 
S.E. 2d 547. Where the evidence, as here, shows that the witness had 
a good and sufficient opportunity to observe a defendant at  the time 
the offcnse was being committed, and tcstifies that his in-court iden- 
tification is based on his observation made a t  that time, the test of 
"clear and convincing evidence" is met and will support findings 
such as were made by the court in this case. State v. Stamey, 6 N.C. 
App. 517, 170 S.E. 2d 497. See also State v. Gatling, 275 N.C. 625, 
170 S.E. 2d 593; State v. Primes, 275 N.C. 61, 165 S.E. 2d 225; State 
v. Williams, 274 N.C. 328, 163 S.E. 2d 353. The evidence here sup- 
ported the court's findings, which are binding on appeal. This as- 
signment of crror is overrulcd. 

[4] Defendants further contend that the court committed error 
in overruling their motion for mistrial based on comments made by 
the court in the presence of the jury. 

The prosecuting witness testified on both direct and cross-exam- 
ination that  the defendant Harris a t  the time of the robbery was 
wearing "pca green or light blue colored clothes." While counsel for 
the defendant I-Iarris was questioning this witness further on cross- 
examination, the following exchange took place: 

"Q. Do you know how to make green? 

A. Do I know- 
OBJECTION BY T H E  STATE 

T H E  COURT: Mr. Brogden, do you know how to make all 
these colors? 

MR. BROGDEN: Yes sir, they teach you in grammar 
school. I got one eight years old can tell you. 

T H E  COURT: Do you know how to make it? 

MR. BROGDEN: Yes sir. 
T H E  COURT: Why don't you go in the paint business. Let's 

don't get mcticulous with all the colors in the world. 
MR. BROGDEN: Make a motion for a mistrial. 
THE COURT: Motion is denied. Have your seat and con- 

tinue your cross-examination." 
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14-71 We have held that exchanges such as this between counsel 
and the court should not be engaged in before the jury. State v. Cox, 
6 N.C. App. 18, 169 S.E. 2d 134. Every person charged with a crime 
has an absolute right to a fair trial before an impartial judge and 
an unprejudiced jury in an atmosphere of judicial calm. State v. 
Belk, 268 N.C. 320, 150 S.E. 2d 481. Unflattering exchanges between 
court and counsel are not conducive to the decorum that should pre- 
vail in a courtroom during a trial. However, when determining 
whether such comments or remarks are sufficiently prejudicial to re- 
quire a new trial the tcst applied is their probable effect upon the 
jury and the utterances must be considered in the light of the cir- 
cumstances under which they were made. State v. Carter, 233 N.C. 
581, 65 S.E. 2d 9. We cannot say under the circumstances here that 
the colloquy between the court and counsel for defendant Harris 
prejudiced the jury against the defendants. It was prompted by coun- 
sel's question on cross-examination as to whether the prosecuting 
witness knew how to make green color. This was after the witness 
had been cross-examined a t  length concerning his ability to identify 
colors by looking a t  various objects including clothing worn by some 
of the jurors. Whether the witness could make green color was ir- 
relevant to his ability to see and distinguish between colors. The 
court's impatience with this line of questioning, and not its opinion, 
is demonstrated by the exchange. In  our opinion no prejudice re- 
sulted to defendants. State v. Cox, supra. 

181 Defendants further assign as error the sustaining by the court 
of its own objection to the following line of questioning: 

"Q. You had three dollars worth of change? 
A. Yes sir. 

Q. What you doing carrying three dollars worth of change 
around? 

T H E  COURT: Objection sustained. 

MR. BROGDEN: I want the jury excused and put his an- 
swer in the record had he been allowed to answer the 
question. 

T H E  COURT: Motion denied. ALL DEFENDANTS EX- 
CEPTS. (sic) EXCEPTION # 14B 

MR. BROGDEN: We will have to get i t  in the record. 

T H E  COURT: Motion denied to put i t  in the record. Every- 
thing we have said is in the record." 

[9] I n  the exercise of its right to control and regulate the conduct 
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of the trial, a court may on its own motion exclude or strike evi- 
dence which is wholly incompetent or inadmissible. Greer u. Whit- 
tington, 251 N.C. 630, 111 S.E. 2d 912. Defendants have not shown 
that the questions concerning the varied change and dollar bills 
Fisher had when he was robbed were relevant or material. It was 
incumbent upon them to do so in order to show prejudice. Greer v. 
Whittington, supra; Johnson v. Heath, 240 N.C. 255, 81 S.E. 2d 657. 

[I01 Defendants complain also that they were not permitted to 
put in the record what the witness' answer would have been. For 
an exception to the exclusion of testimony to be sustained on ap- 
peal, the record must show what the testimony would have been if 
the witness had been permitted to answer. State v. Poolos, 241 N.C. 
382, 85 S.E. 2d 342; State v. Phillips, 5 N.C. App. 353, 168 S.E. 2d 
704. It is incumbent upon the proponent's counsel to request that 
the answer be given to the court reporter, and once the request is 
made, i t  is the duty of the courit to see that i t  is done. Here, how- 
ever, the question itself was irrelevant and i t  has not been made to 
appear how the answer, whatever i t  may have been, would have 
benefited defendants. Under such circumstances the failure of the 
court to permit the witness to answer for the record was not prej- 
udicial error warranting a new trial. 

Other assignments of error made by defendants have been con- 
sidered and found without merit. ,411 three defendants were r ep re  
sented by competent counsel and their rights were vigorously pro- 
tected throughout the trial. We have reviewed the entire record and 
find no error of such a prejudicial nature as to warrant a new trial. 

No error. 

CAMPBELL and PARKER, JJ., concur. 

STATE O F  NORTH CAROLINA v. KATHY CAROL JONES 

No. 6910SC646 

(Filed 14 January 1970) 

Obscenity- indecent exposure - female breasts 
The exposure by a female of her breasts to the public view in a public 

place is not an offense under the statute prohibiting the indecent exposure 
of a person's private parts, G.S. 14-190, the female breasts not being private 
parts within the meaning of the statute. 
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APPEAL by the State from Cowper, J., 21 July 1969 Special Ses- 
sion, Superior Court of WAKE County. 

Defendant was charged with having, on or about the 12th day 
of February, 1969, unlawfully, wilfully, indecently and scandalously 
exposed to the public view the private parts of her person in a public 
place or highway, to wit: 3100 Hillsborough Street (The Keg). She 
appealed from her conviction in the District Court. In the Superior 
Court she moved to quash the warrant, which motion was denied. 
She then moved for a bill of particulars. In lieu of granting this mo- 
tion, the court allowed the State's motion that it be permitted to 
amend the warrant to allege with particularity the parts of defend- 
ant's body which were exposed. The warrant was amended, without 
objection, to read that "on or about the 12 day of Feb., 1969, the 
defendant named above did unlawfully, wilfully, indecently and 
scandalously expose to the public view the private parts of her per- 
son to wit: her breasts, in a public place or highway, to wit: 3100 
Hillsborough St. (The Keg)." The defendant moved to quash the 
warrant as amended. The motion was allowed and the State ex- 
cepted and appealed. 

Attorney General Robert Morgan by Staff Attorney (Mrs.) 
Christine Y .  Denson for the State - appellant. 

Boyce, Burns and Smith, by Eugene Boyce, for defendant - ap- 
pellee. 

The warrant in this case is in the language of G.S. 14-190, the 
pertinent portion of which a t  the time of the offense provided: "Any 
person who shall willfully make any indecent public exposure of the 
private parts of his or her person in any public place or highway 
shall be guilty of a misdemeanor." By amendment the State defined 
"private parts" as  including the female breasts. If the adult female 
breasts come within the meaning of "private parts" in reference to 
the anatomy of an adult female, i t  may be that the amended war- 
rant is sufficient. The term "private parts" appears to be generally 
acceptable legal parlance in referring to male or female genitalia. In  
Webster's Third New International Dictionary (Unabridged) (1968), 
the term is defined as "the external genital and excretory organs- 
usu. used in pl.; called also private parts, privy parts." "Genitalia" 
is defined as "the organs of the reproductive system; especially: the 
external genital organs." Webster's Third New International Dic- 
tionary, supra. Schmidt's Attorney's Dictionary of Medicine defines 
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'(reproductive system" as "[Tlhe organs and structures concerned 
with the begetting or bearing of offspring. . . . In the female, the 
system consists of the vagina, uterus, uterine tubes, and ovaries." 
In  2 Attorney's Textbook of Medicine, 3d Ed., paragraph 39.02 i t  is 
said " [ I ln  the female all organs and structures concerned with the 
function of reproduction lie within the body, deep in the lower part 
of the abdominal cavity or pelvis." 

We find no case in North Carolina wherein this precise question 
has been raised nor do we find in the reported cases any definition 
or necessity for definition of the term private parts. We do find 
helpful discussions in reported cases from other jurisdictions. 

In Clark v. The People, 224 111. 554, 79 N.E. 941 (1906), de- 
fendants were convicted of murder. The death of which defendants 
were accused resulted from an attempted abortion. Some of the 
counts of the indictment charged that the instrument used had been 
thrust into the "body and womb" of the deceased and other counts 
into the "private parts and womb". On appeal, defendants contended 
that there was fatal variance, in that the proof showed the instru- 
ment was not thrust into the womb, but into the bladder. As to this 
feature of the appeal, the Court said: 

"The testimony in the case shows that the womb in a normal 
female lies above and back of the bladder and is connected with 
the bladder for about an inch just above the neck of the womb. 
The urethra is a duct leading out of the bladder, to empty it. 
The vagina is a canal leading to the womb, and is back of the 
urethra. It is about an inch from the outer edge of the private 
parts to the opening of the urethra and about the same distance 
to the opening of the vagina. The urethra starts from the vagina 
and leads to the bladder. The same lips are around the vagina 
and urethra. From the outer edge of the private parts to the 
neck of the womb is from three to four inches. From the outer 
edge of the private parts to where the bladder begins is about 
two inches." 

In  State v. Moore, 194 Ore. 232, 241 P. 2d 455 (1952), defend- 
ant was charged with contributing to the delinquency of a minor. 
The specific net complained of was that he did "fondle and manipu- 
late the private parts and attempt to have sexual intercourse with" 
the minor. The only evidence to support the charge was that of the 
minor that  ('he kissed me and hugged me, and then he played with 
my breasts". In reversing the conviction of defendant, the Court 
said: '(It is hornbook law that, whenever and wherever the terms 
'privates' or 'private parts' are used as descriptive of a part of the 
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human body, they refer to the genital organs. Every dictionary so 
defines them. . . . A woman's breasts do not come within the 
designation (private parts'. Obviously they are no part of her 'gen- 
ital organs'." This statement was quoted with approval in State v. 
Dennison, 72 Wash. 2d 842, 435 P. 2d 526 (1967). See also State v. 
Nash, 83 N.H. 536, 145 -4. 262 (1929), and Pendell v. State, 158 
Tex. Crim. 119, 253 S.W. 2d 426 (1952). 

We conclude that the act alleged in the amended warrant in this 
case does not constitute a criminal offense under the above-quoted 
portion of G.S. 14-190. 

The State contends, however, that the act complained of falls 
within the ambit of the statute and the intent of the legislature. In 
State v. Hill, 272 N.C. 439, 158 S.E. 2d 329 (1968), Justice Lake, 
speaking for the Court, aft,er stating the elementary rule that a 
criminal statute must be strictly construed, said: 

"'The forbidden act must come clearly within the prohibition 
of the statute, for the scope of a penal statute will not ordinarily 
be enlarged by construction to take in offenses not clearly de- 
scribed; and any doubt on this point will be resolved in favor 
of the defendant.' (citing State v. Heath, 199 N.C. 135, 153 S.E. 
855, 87 A.L.R. 37.) In State v. Whitehurst, 212 N.C. 300, 193 
S.E. 657, 113 A.L.R. 740, Stacy, C.J., speaking for the Court 
said: 'By the rule of strict construction, however, is not meant 
that the statute shall be stintingly or even narrowly construed 
(8. v. Earnhardt, 170 N.C. 725, 86 S.E. 960), but i t  means that 
everything shall be excluded from its operation which does not 
clearly come within the scope of the language used. U. S. v. 
Wiltberger, 5 Wheat. 76. Criminal statutes are not to be ex- 
tended by implication or equitable construction to include those 
not within their terms, for the very obvious reason that the 
power of punishment is vested in the legislative and not in the 
judicial department. It is the General Assembly which is to de- 
fine crimes and ordain their punishment.' " 

By G.S. 14-190, the General Assembly has seen fit to classify as 
a criminal act the indecent public exposure by a male or female of 
his or her private parts and to ordain the punishment therefor. We 
are not a t  liberty to include acts not within the terms of the statute. 
The female breasts are not private parts within the terms of the 
quoted portion of the statute. 

We are of the opinion, and so hold, that the exposure by a fe- 
male of her breasts to the public view in a public place is not an 
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offense under G.S. 14-190. Neither the legislature, by its enactment 
of laws, nor the courts, by interpretation thereof, can make a man a 
gentleman nor a woman a lady -this molding must come from 
other elements of society. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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BENTON 

No. 696SC484 

(Filed 4 February 1970) 

1. Trial  § 21- motion for  nonsuit - consideration of evidence 
Upon motion for nonsuit, all the evidence which tends to support plain- 

tiff's claim must be taken as true and considered in the light most favor- 
able to plaintiff, giving him the benefit of every reasonable inference 
which may legitimately be drawn therefrom, and resolving all contradic- 
tions, conflicts, and inconsistencies in plaintiff's favor. 

2. Trial  5 21- motion for  nonsuit - consideration of evidence 
Upon motion for nonsuit, defendant's evidence which contradicts that 

of plaintiff or tends to show a different state of facts is disregarded, and 
only that part of it  which is favorable to plaintiff can be considered. 

3. Automobiles § 6- striking pedestrian in unmarked crosswalk - 
sufficiency of evidence 

In  this action for personal injuries sustained by plaintiff pedestrian 
when he was struck by defendants' automobile while crossing the street, 
the trial court erred in granting defendants' motion for nonsuit made a t  
the close of all the evidence, where the evidence mould permit inferences 
that plaintiff was struck while crossing the street within an unmarked 
crosswalk a t  an uncontrolled intersection, and that defendant-driver had 
failed to yield the right-of-way to him as  required by G.S. 20-173(a) and 
had failed to keep a proper lookout. 
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4. Negligence § 3& nonsuit fo r  contributory negligence 
Nonsuit on the ground of contributory negligence is proper only if plain- 

tiff's evidence, considered in the light most favorable to him, so clearly 
establishes his o r n  negligence as  one of the proximate causes of his in- 
juries that no other reasonable inference may be drawn therefrom, and 
nonsuit may not be entered on that ground if i t  is necessary for the court 
to rely on any part of the evidence offered by defendant. 

5. Automobiles § 83- pedestrian in unmarked crosswalk - contribu- 
tory negligence 

In  this action for personal injuries sustained by plaintiff pedestrian 
when he Kas struck by defendants' automobile while crossing the street, 
plaintiff's evidence does not establish contributory negljgence as a matter 
of law where it tends to show that he stopped a t  the corner of an uncon- 
trolled intersection, looked both ways before starting across the street, 
and then walked straight across the street in an unmarked crosswalk a t  
the intersection, and that he had almost completed the crossing and 
reached the curb on the other side before he was struck. 

6. Automobiles § 40- pedestrian i n  unmarked crosswalk - assump- 
tion t h a t  nlotorist will yield right-of-way 

In  the absence of anything which should give notice to the contrary, a 
pedestrian in an unmarked crosswalk is entitled to assume and to act 
upon the assumption, even to the last moment, that others will observe 
and obey the statute which requires them to yield the right-of-way. 

APPEAL by plaintiff from Bone, J., April 1969 Civil Session of 
NEW HAKOVER Superior Court. 

This is a civil action to recover damages for personal injuries 
suffered by plaintiff, a pedestrian, when he was struck about 7:27 
p.m. on 5 January 1968, while crossing Fourth Street in Wilming- 
ton, N. C., by an automobile operated by the feine defendant and 
owned by the male defendant as a family-purpose automobile. 
Plaintiff alleged that  he was struck "at or in the intersection" of 
Fourth and Taylor Streets and that  his injuries were proximately 
caused by the driver's negligence in (a)  failing to keep a proper 
lookout and to keep her car under control, (b) failing to pay heed 
to her surroundings and to diminish speed, (c) driving a t  a speed 
and in a manner so as to endanger persons and property, (d) fail- 
ing to blow her horn or to give other warning to alert the plaintiff, 
and (e) failing to yield the right-of-way in violation of G.S. 20-173. 
Defendants answered, admitting the family-purpose status of the 
automobile, but denying the accident occurred in the intersection 
and alleging that  i t  occurred '"at a point 60 or 75 feet North of the 
intersection" where there was no crosswalk for pedestrians and 
where the driver-defendant had no reason to anticipate that  a pe- 
destrian would attempt, to cross. Defendants denied negligence on 
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their part and pleaded contributory negligence on the part of the 
plaintiff. 

At the scene of the accident, Fourth Street is approximately 39- 
feet wide from curb to curb and runs generally north and south 
through a residential area. On the east of Fourth Street, Taylor 
Street runs generally east and west and intersects Fourth Street from 
the east a t  a right angle. On the west of Fourth Street, the intes- 
secting street turns and runs in a southwestern direction, inter- 
secting Fourth Street from the southwest a t  an oblique angle. At 
some point southwest of its intersection with Fourth Street, the 
intersecting street becomes North Front Street. At the northwest 
corner of the intersection there is an A &I; P Store, separated from the 
streets by a parking area. The intersection a t  Fourth and Taylor 
Streets is an uncontrolled intersection. 

Plaintiff's wife testified: 

"My husband and I had been to the A & P prior to this 
collision . . . 

"I would say i t  was around 7:30 or something like that. 
The intersection a t  the corner of Taylor and 4th has lighting. 
There's two lights on the corner, there's one right on the cor- 
ner of 4th and Taylor and one across the street, and the 
A & P has got a light sign there . . . As to what sort of 
light i t  creates there, it's not dark there. When we came out of 
the A & P we walked to the corner of 4th and Taylor. Me and 
him come out of the A & P and we walked to the corner of 4th 
and Taylor and he had a, big bag of groceries and I had one. 
Me and him looked good before we started across the street. 
We didn't see anything coming. He was ahead of me and I was 
behind him. I was on the white line in the street. He was nearer 
to the curb, he was just about to the curb and I was on the 
white line. As to how far he had gotten across the street, he 
was nearly ready to step up on the curb; on the other side. 

"Well, when he got across the street I was in the intersection 
a t  the white line behind him and he was across the street just 
about to get to the curb and I looked up the street and I seen 
a car coming fast. This car was just about a t  4th and Nixon 
when I first saw it. I would say that was near about a block 
from where I was. And this car was coming, and coming a t  a 
good speed. I said 'Look out James.' And when I said 'Look out' 
like that he tried to make i t  to the curb and I ran back across 
the street. By that time the car had hit him in the side and had 
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him across . . . her car across there and-I mean about the 
hood. She couldn't stop right then she carried him halfway the 
block and then when she stopped that shook him off and when 
she shook him off she started backing up. She started backing 
her car back to the corner. . . . 

". . . My husband was laying in the street about half a 
block up from the corner. He didn't move from where he fell 
off the hood. . . . This automobile which struck my husband 
did not sound a horn. I didn't hear no horn. . . . 

'(. . . They have markings laid out on the corner where 
we crossed the street, where people walk in; they have a sign 
post there that says 4th and Taylor. No, I don't think they have 
two lines in which you walk across. We walked right by where 
the post, on the other side of the sign post there, 4th and Taylor, 
we walked on the other side of that. That would put us right on 
the sidewalk. Everybody uses that walkway." 

On cross-examination, plaintiff's wife testified: 

"This was in January when my husband and I came out of 
the A & P store about 7:30 or 7:45 and i t  gets dark about 6:00 
o'clock that time of year . . . We came right out of the A 
& P store and came right up the walkway where everybody else 
walks right to Taylor Street; right to the corner. The front of 
the A & P does not face squarely on 4th Street; it's kind of 
sidewise. . . . 

"(W)e live on Taylor Street, and we came to the corner of 
4th and Taylor, that's where we came to cross, that's where 
everybody crosses that lives on Taylor Street . . . 

". . . There is no market crosswalk across 4th Street; 
there's no white line going across this way, but there's one up 
and down the middle of the street. The center line of 4th Street. 

('. . . My husband had on a dark blue overcoat. He had 
on a brown hat. And had a big sugar bag in his hands. . . . 
Paper sugar bag full of groceries. He was carrying i t  on the 
right side, that's the side she struck him on. . . . As me and 
my husband started across there were no vehicles in sight a t  all 
on 4th Street then. I didn't see no cars. We didn't go out in 
front of no automobile. . . . He was actually in the act of 
stepping up on the curb on the other side when I looked down 
the street and saw this.car coming; and I said 'Look out', and 
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when I said 'Look out' like that  he turned like this to try to 
make the curb and the car had done struck him in the side and 
he fell across the car and she couldn't stop right then. She 
carried him halfway the block. . . . 

". . . There is no electric traffic signal a t  this intersection 
that  has red and green lights." 

Plaintiff, James Carter, testified: 

"Just before I m7as hurt my wife and I had been down to 
the A & P. That  A & P store sets down the hill from Taylor 
Street. . . . We were coming home from the A & P and we 
come up to the street and traffic was pretty heavy. From the 
store we went to the corner. I am sure that  we went to the 
corner. I didn't do anything then. We went to the corner, I and 
her, I had groceries in my hands. We were going home. Going 
home and we come to Taylor Street. We were living on Taylor 
Street. My  home is east from the corner. Coming from the 
A & P going up Taylor Street that  would be east. I was just 
about across the street. I didn't see any cars before I left the 
corner of 4th and Taylor Streets. I look thisaway and I looked 
thataway, each way, and I didn't see any cars. Then I started 
on across. I was ahead of my wife; she was behind me. I was 
just about across the street. Because I had this here foot here 
ready to put up on the sidewalk; the curb. And I went to pick 
this one up and that's all I can remember. I didn't hear no 
horn blow; and didn't see no lights. . . ." 

On cross-examination, plaintiff testified 

"I said before I started across 4th Street I looked. I looked 
north and south, both ways. I was holding the big sack of 
groceries in my right arm, going across the street. I was walk- 
ing fast to get out of the way of anything that  was coming but 
I didn't see nothing coming. I looked before I started across. 

". . . I did not see it  before it, struck me. If I had seen i t  
I never would have walked in front of no car. Whatever hit me, 
I didn't see i t  before i t  did hit me. . . ." 

Plaintiff completed his evidence by offering medical testimony 
as to his injuries. At the close of plaintiff's evidence, defendants' mo- 
tion for nonsuit was overruled. Defendants then offered the testi- 
mony of the defendant-driver: of a passenger in her car, and of the 
investigating officer. Their testimony tended to show that  Fourth 
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Street is a two-lane street and that  defendants' car was proceeding 
north on Fourth Street in the right-hand lane in second gear and a t  a 
speed of approximately 25 miles per hour; that  i t  passed through the 
intersection with Taylor Street and was about 45 feet north of the 
intersection before i t  hit the plaintiff; that  plaintiff was about fifteen 
feet in front of the car when the passenger first saw him and called 
out a warning to the driver; that  the driver had not seen plaintiff 
until her passenger called out; that  a t  that  time plaintiff had just 
stepped across the center line of Fourth Street; that  defendant- 
driver turned to the left and stopped her car, but the right bumper 
or fender hit plaintiff; that  the car did not move after i t  struck the 
plaintiff; and that  after he was hit, plaintiff was lying in front of the 
car about four feet from the center line of the highway and approxi- 
mately 45 feet north from the intersection of Taylor Street. 

At  the close of all the evidence, defendants renewed their mo- 
tion for nonsuit, which was allowed. Plaintiff appealed. 

Aaron Goldberg and Herbert P. Scott, for plaintiff appellant. 

James, James & Crossley, b y  John F. Crossley, for defendant 
appellees. 

[I, 21 Appellant's sole assignment of error is that  the trial court 
erred in granting defendants' motion for nonsuit made a t  the close 
of all of the evidence. I n  passing upon motion for nonsuit, a11 the 
evidence which tends to support plaintiff's claim must be taken as 
true and considered in the light most favorable to plaintiff, giving 
him the benefit of every reasonable inference which may legitimately 
be drawn therefrom, and resolving all contradictions, conflicts, and 
inconsistencies therein in plaintiff's favor. Defendants' evidence which 
contradicts that  of the plaintiff, or tends to show a different state of 
facts, is disregarded, and only that  part of i t  which is favorable to 
plaintiff can be considered. Bowen v. Gardner, 275 N.C. 363, 168 
S.E. 2d 47. 

The evidence in the present case, when subjected to these rules, 
would permit the jury to find the following facts: Plaintiff lived on 
Taylor Street east of Fourth Street. He went with his wife to the 
A & P store, which is on the west side of Fourth Street. On leaving 
the store, they walked to the corner of Fourth and Taylor Streets, 
where they stood beside the sign post, "right on the sidewalk." 
There they stopped and looked both ways on Fourth Street, but saw 
no car approaching. There was no traffic control signal and no 
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marked crosswalk a t  the intersection. After looking both ways and 
seeing no car, plaintiff started walking eastward directly across 
Fourth Street "where everybody crosses that lives on Taylor Street." 
It was dark, but the intersection was lighted by street lights and by 
the store sign. When plaintiff was almost all of the way across 
Fourth Street and was about to step onto the curb on the east side, 
he was struck by defendants' car, which was proceeding north on 
Fourth Street "at a good speed." Plaintiff was carried on the hood 
of the car approximately 45 feet north of the intersection before i t  
came to a stop and threw plaintiff to the pavement. Defendant- 
driver did not sound her horn and plaintiff did not see the car be- 
fore i t  struck him. Defendant-driver did not see plaintiff until after 
her passenger had first seen him and had called out a warning to her. 

[3] From these facts, a reasonable inference could legitimately 
be drawn that plaintiff was struck by defendants' car while he 
was crossing Fourth Street within an unmarked crosswalk a t  an 
intersection and that defendant-driver had failed to yield the right- 
of-way to him as required by G.S. 20-173(a). It would further 
be a permissible inference that defendant-driver had failed to keep 
a proper lookout, as  she did not see plaintiff until after her pas- 
senger had first seen him and called out a warning to her. These 
permissible findings and inferences would support a jury verdict of 
actionable negligence on the part of the defendants and nonsuit was 
not justified on the ground of insufficiency of the evidence on that 
issue. 

[4-61 Nor was nonsuit proper on the issue of plaintiff's contribu- 
tory negligence. Nonsuit on the ground of plaintiff's contributory 
negligence is proper only if plaintiff's evidence considered in the light 
most favorable to him, so clearly establishes his own negligence as 
one of the proximate causes of his injuries that no other reasonable 
inference may be drawn therefrom. Bowen v. Gardner, supra. Non- 
suit may not be entered on the ground of contributory negligence on 
plaintiff's part if i t  is necessary for the court to rely on any part of 
the evidence offered by the defendants. Wells v. Johnson, 269 N.C. 
192, 152 S.E. 2d 229. Plaintiff's evidence in the present case, when 
considered in the light most favorable to him, and ignoring defend- 
ants' evidence to the contrary, tends to show that plaintiff stopped 
a t  the corner of the intersection, looked both ways before starting 
to cross the street, and then walked straight across the street in 
an unmarked crosswalk a t  the intersection and thus had the right- 
of-way under G.S. 20-173(a). The evidence further tends to show 
that he had almost completed the crossing and reached the curb on 
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the other side before he was struck. If these were the facts, then 
plaintiff was not required to anticipate negligence on the part of 
others. "In the absence of anything which gave or should have given 
notice to the contrary, [plaintiff] was entitled to assume and to act 
upon the assumption, even to the last moment, that others would 
observe and obey the statute which required them to yield the 
right-of-way." Bowen v. Gardner, supra. Even if plaintiff had seen 
defendants' car approaching, the evidence here shows nothing un- 
usual in the car's approach which would have put plaintiff on notice 
that the driver did not intend to obey the law and yield the right- 
of-way to him. True, i t  was plaintiff's duty, even with the right-of- 
way, to exercise ordinary care for his own safety. However, on that 
matter there is evidencc to support a finding either way. While the 
evidence as to whether he continued to maintain a proper lookout 
throughout the entire time he was crossing is unclear, the evidence 
in that regard certainly does not so clearly establish negligence on 
his part that no other reasonable inference can be drawn therefrom. 

Defendants' evidence was in sharp conflict with that of the plain- 
tiff, and would indicate that plaintiff was not crossing a t  an inter- 
section but was a t  least 45 feet north of the intersection and that, a t  
night in an unlighted area and wearing dark clothing, he stepped di- 
rectly into the path of defendants' car, which had the right-of-way 
and was proceeding within its own proper lane of traffic while be- 
ing driven a t  a lawful speed and in a careful and prudent manner. 
However, determination of the true facts from the sharply conflict- 
ing evidence was for the jury. 

The judgment of involuntary nonsuit is 
Reversed. 

CAMPBELL and GRAHAM, JJ., concur. 

STATE O F  NORTH CAROLINA v. JESSIE B. LEWIS 
No. 697SC559 

(Filed 4 February 1970) 

1. Criminal Law § 91; Constitutional Law 5 31- continuance - time 
to find witnesses - denial of motion 

Defendant's motion for continuance on the ground that he needed ad- 
ditional time to locate material witnesses, held properly denied by the 
trial court in the exercise of its discretion and without prejudice to de- 
fendant's constitutional rights, where defendant had the names and tele- 
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phone numbers of three possible witnesses a t  least five days prior t o  trial 
but made no effort to phone them, nor did he inform his attorney of their 
existence until the day before trial. 

2. Criminal Law § 91; Constitutional Law 8 31- continuance -ap- 
peal - showing of prejudicial e r ror  

Whether a defendant bases his appeal upon an abuse of discretion or 
a denial of his constitutional rights, to entitle him to a new trial because 
his motion to continue was not allowed, he must show both error and 
prejudice. 

3. Constitutional Law 5 31; Criminal Law § 50- defendant's r igh t  
to expert witnesses - sufficiency of request - appeal 

The denial of indigent defendant's petition that he be authorized to 
employ specialists "in the field of statistics" who would aid him in his 
defense and who would be paid by the state or county, held not reversible 
error, where (1) the petition did not specifically allege what type of 
specialist in statistics was needed and ( 2 )  the petition failed to show 
the availability of the specialists and the relevancy of their evidence. 

4. Constitutional Law § 31; Criminal L a w  5 5Q- indigent defend- 
ant's r igh t  to expert witnesses - prerequisites 

Trial court may properly refuse to permit the expenditure of State funds 
for the employment of expert witnesses for a n  indigent defendant, unless 
the defendant shows the reasonable probability of the availability of such 
evidence, together with its relevance. 

5. Criminal L a w  §§ 60, 80- exhibits - fingerprint cards - hearsay - custody of police department 
Fingerprint cards made in 1948 and 1965 and containing fingerprint im- 

pressions of a named individual were not hearsay and were properly ad- 
mitted in evidence, where a n  employee of the police department testified 
that he was in charge of the department's fingerprint records and that the 
fingerprint cards had been in the custody of the department. 

6. Criminal Law 8 80; Evidence § 2- public records - admissibil- 
i t y  

Wherever a public officer is required or authorized to keep a record 
of his official transactions and observations, the record so kept is ad- 
missible a s  evidence of the facts recorcted which are  within the scope of 
the authority or duty. 

7. Criminal L a w  9 13- punishment - credit f o r  t ime  served on  prior 
sentence - t ime pending appeal 

Although a defendant is not entitled to credit for time spent in jail 
awaiting trial because of his inability to post bond, the defendant on the 
retrial of the instant case was entitled t o  credit for time served on the 
prior sentence and for time held in custody pending appeal. G.S. 15-184, 
G.S- 15-186. G.S. 15-186.1. 

ON writ of certiorari as substitute for an appeal by defendant 
from May, S.J., 19 May 1969 Session NASH County Superior Court. 
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Defendant was charged with secret assault. Upon his plea of not 
guilty he was tried and convicted. From judgment entered on the 
jury verdict, lie appeals. 

The assault for which defcndant was tried occurred on 28 Jan- 
uary 1955, a t  a time when Jessie B. Lewis was being held in the 
Nash County jail awaiting trial. The assault was made upon the 
Nash County jailer and effectuated Lewis's escape from jail. He 
was subsequently apprehended and returned to jail. At the August 
1955 Term he entered a plea of nolo contendere to the charge of 
secret assault, and was sentenced to a term of 10 years in State 
Prison. He subsequently cscapcd and was apprehended in Philadel- 
phia, Pennsylvania, in June 1965 and returned to North Carolina. 
He filed a petition for habeas corpus on 12 January 1967 and, after 
hearing thcreon, was granted a new trial. In that proceedings he 
maintained that his true idcntity was Dr. Harold B. Richardson. 
Upon evidence presented, the court found as a fact that Jessie B. 
Lewis and Dr. Harold B. Richardson are one and the same person. 
Defendant was again tried a t  the October 1967 Session of Nash 
Superior Court. He was convicted and appealed. This Court affirmed 
the Supcrior Court. The Supreme Court allowed certiorari and 
granted a new trial. Upon a jury verdict of guilty, he was sentenced 
to 10 years in the State Prison. Thc judgment directed that he be 
given full credit for the time he had served on the prior sentence in 
this case. 

Attorney General Robert Morgan b y  Deputy Attorney General 
James F. Bullock for the State. 

Milton P. Fields and Leon Henderson, Jr., for defendant appel- 
lant. 

MORRIS, J .  

[I, 21 Upon the call of the case for trial defendant's court-ap- 
pointcd counsel moved for a continuance. The court, after hearing 
arguments presented by defcndant and the solicitor, denied the mo- 
tion. The refusal of the court to continue the case is the basis for 
defendant's first assignment of error. Defendant contends that his 
identity is the primary question in the case. He has contended since 
the habeas corpus proceeding that he is, in fact, Dr. Harold B. 
Richardson, a doctor who originally is from Haiti, and not Jessie 
B. Lewis. It appears from the record that the session of court be- 
gan on Monday, 19 May 1969. Defendant's case was called on 
Thursday, 22 May 1969. The defendant received a letter on 17 May 
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1969 containing the names and addresses of three witnesses who he 
felt were material to his defense. He wrote these three people on 
19 May 1969 by certified mail but had not received any reply on 
22 May 1969. The letter he received contained the telephone number 
of each of the persons. No attempt had been made to reach any one 
of them by telephone. Counsel for defendant stated that he was 
not given the information until 21 May 1969. Counsel who had been 
previously appointed for defendant and who had previously repre- 
sented him had made diligent effort to locate witnesses whose names 
were given them by defendant, even to consulting with the Haitian 
Ambassador, but not a single witness could be located. Counsel for 
defendant, during a recess, attempted to call two of the three listed 
telephone numbers. One call resulted in no answer. On the other call, 
the wife of the proposed witness answered, said her husband was 
from Haiti, was a t  work and could be reached by telephone at 10:30 
that  night. Apparently no further attempt was made that night or 
latcr to contact this proposed witness. No affidavit was ever filed as 
required by G.S. 1-176. No subpcena was ever issued. When the court 
inquired whether defendant had a letter stating that the proposed 
witnesses would come, counsel rep!ied that the letter was in French 
and he could not read it, but no attempt to have i t  translated was 
made. There is nothing in the record to indicate to what these wit- 
nesses would have testified had they been present. Defendant con- 
cedes that ordinarily whether a continuance is allowed is addressed 
to the discretion of the court. State v. Gibson, 229 N.C. 497, 50 S.E. 
2d 520 (194&), but he contends that here there was an abuse of 
discretion and s dcnial of defendant's right of confrontation. We 
do not perceive any abuse of discretion, nor do we think there has 
been a denial of defendant's constitutional rights. It is obvious that  
defendant, who says he is an educated nian and speaks fluently 
English, French and Esperanto, had the names and telephone num- 
bers of three pcrsons he says could help in his defense, for a t  least 
five days prior to the call of his case for trial. Yet he apparently 
made no effort to contact them by telephone and, from the record, 
did not even inform his counsel of their existence and whereabouts 
until the day before his case was called: this in the face of the 
argument that diligent effort had previously been made for a period 
of some four years to locate these people. I t  seems inconceivable 
that when information, sought for some four years, suddenly is un- 
solicitedly available, no effort is made to communicate by telephone 
for a period of five days, and then only a t  the insistence of the 
court, and further that no follow-up effort is made when definite in- 
formation is received as to the time one witness would be available 



182 I N  THE COURT OF APPEALS [ 7 

and could be reached by telephone. ((Whether a defendant bases his 
appeal upon an abuse of judicial discretion, or a denial of his con- 
stitutional rights, to entitle him to a new trial because his motion to 
continue was not allowed, he must show both error and prejudice." 
State v. Moses, 272 N.C. 509, 158 S.E. 2d 617 (1968). Defendant has 
shown neither. This assignment of error is overruled. 

[3] Defendant next asserts error in the denial by the court of 
defendant's petition that he be authorized to employ experts in the 
field of fingerprinting and statistics and that these experts be paid 
by the State of North Carolina or the County of Nash. 

On 31 March 1969 defendant filed a petition stating "2. That 
one of the crucial questions involved, or to be involved, in the trial 
of this action will be the question of the comparison of fingerprints 
of Jesse (sic) Lewis and the said Dr. Harold B. Richardson. 3. 
That the said Dr. Harold B. Richardson desires to employ special- 
ists in this field and in the field of statistics, and must do so in 
order to properly prepare and present his defense in that the said 
Dr. Harold B. Richardson does not have funds with which to em- 
ploy and pay the fees of these specialists, and therefore, requests 
the Court to enter an Order requiring the County of Nash or the 
State of North Carolina to pay the reasonable fees and expenses for 
the investigation and testimony of said specialists." The petition 
also requested the employment of specialists in the field of medicine 
and psychiatry. On 2 April 1969 Judge Hubbard entered an order 
directing the Department of Correction to forward to defendant's 
counsel a certified copy of the fingerprints taken of Jessie B. Lewis 
in 1955. On 4 April 1969, Judge Hubbard entered an order as fol- 
lows: "1. That  the defendant or his attorneys shall give an esti- 
mate of the cost for comparing the fingerprints and, if reasonable, 
the Court will enter an Order requiring the County of Nash to pay 
the same. 2. The Court denies the motion of the defendant to employ 
experts to give testimony upon the admissibility of fingerprint evi- 
dence, the statistical background of fingerprint evidence and upon 
the question of whether or not fingerprint evidence should be rejected 
or received in Court." Defendant excepted only to paragraph 2 of 
the order. We assume that since the record is devoid of any estimate 
of the cost for comparing the fingerprints, defendant abandoned his 
request. 

Defendant earnestly contends that defendant has been denied 
the effective aid of counsel and has been discriminated against by 
the State for that the State was able to obtain the services of three 
experts on one important issue and have them testify a t  the trial; 
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whereas, defendant was not financially able to employ experts and 
was not allowed to do so a t  the expense of the State. The witnesses 
testified for the State as to the comparison of the fingerprints taken 
in 1955 and in 1966 when defendant was apprehended and returned 
to custody. It is noted that defendant could also have employed ex- 
perts for this purpose had he complied with the condition imposed 
by Judge Hubbard's order. For some reason, known best to him, he 
chose not to pursue this portion of his request. 

We recognize, of course, that there is authority outside this ju- 
risdiction holding that the constitutional right of an indigent to 
counsel includes, within reasonable limits, the right, upon request, 
to have one or more experts appointed io act on his behalf. We are 
also aware of Rule 17, Federal Rules of Criminal Procedure, giving 
this right to indigent defendants in Federal courts. Neither are we 
unaware of G.S. 7A-454, effective 1 July 1969, which provides that 
the court, in its discretion, may approve a fee for the service of an 
expert witness who testifies for an indigent person, the expense there- 
for to be paid by the State. 

[3, 41 Nevertheless, we do not believe the question is properly 
raised in this case. The petition here does not allege specifically 
what type of expert is needed. A "specialist in the field of statistics" 
is requested. The field of statistics is quite broad and encompasses 
multitudinous subjects. Nor does the petition state whether such an 
expert is available, nor what defendant intends or would attempt 
to prove by this expert, or what relevancy the testimony would have 
to his defense. The defendant does not give the court the benefit of 
any information as to the approximate cost of the services of t5e 
expert witness. The tenor of defendant's cross-examination of the 
State's expert witnesses and the argument advanced in his brief in- 
dicates that  he felt his defense would have been aided by the k s -  
timony of an expert as to the conclusiveness of fingerprint evidence 
and the statistical possibility that two or more fingerprints of diff- 
erent persons could be the same. The court, however, had before i t  
the petition of defendant in which very scant information was 
given. The petition is so completely devoid of specifics that i t  is 
impossible to determine how or whether the defendant could or 
would be prejudiced, It appears that defendant in this case desires 
the State to furnish funds for a fishing expedition to try to find 
something which might possibly muddy the waters and furnish some 
possible evidence for his defense. Unless a reasonable probability 
of the availability of such evidence is shown, together with its rele- 
vance, and so found by the court, we do not think the State should 
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be required to pay the bill. The refusal of the court to grant carte 
blanche authority for the expenditure of funds for the employment 
of expert witnesses in this case does not constitute reversible error. 

151 Defendant's next assignment of error is directed to the admis- 
sion into evidence of State's Exhibits 1, 3 and 4 which were identi- 
fied as fingerprint cards of Jessie B. Lewis. 

State's Exhibit No. 1 is a fingerprint card of Jessie Bill Lewis. 
The fingerprints thereon were taken 14 February 1948 by J. E. 
Grady. Exhibit No. 3 is a set of fingerprint impressions of Jessie B. 
Lewis taken by Dr. J. E. Grady on 11 January 1955. Exhibit No. 
4 is a photo of the print of right ring finger taken from the 1948 
set and the same ring finger from a set of impressions taken by B. 
C. Richardson in 1966. No objection is made to the admission of 
the fingerprints taken in 1966. 

The fingerprint records were introduced into evidence on the tes- 
timony of B. C. Richardson who testified, in substance, that he was 
employed by the Rocky Mount Police Department and had been 
for 19 years; that he was in charge of the identification division of 
the police department; that i t  was his responsibility to do the finger- 
printing and keep the fingerprint records and photographs of the 
Rocky Mount Police Department; that the Department had the 
fingerprints of Jessie B. Lewis and that they had been in the custody 
of the Rocky Mount Police Department. He further identified each 
exhibit as a fingerprint card of Jessie Bill Lewis, a part of the 
records of the Rocky Mount Police Department. As to Exhibit No. 
4, he testified that he had himself made the photographs and had 
blown them up for purposes of comparison. 

15, 61 Defendant contends that the exhibits are hearsay and in- 
admissible. "Wherever a public officer is required or authorized to 
keep a record of his official transactions and observations, the record 
so kept is admissible as evidence of the facts recorded which are 
within the scope of the authority or duty." Stansbury, N.C. Evi- 
dence 2d, 8 153, p. 379. With respect to this question, Stansbury 
further notes that " [a]  dniissibility is not confined to records made 
and kept in a public office, but extends to reports and returns made 
by one officer to another" and "[ilf the original document or record 
itself is produced, its authenticity may be proved by the testimony 
of the official custodian that i t  is a part of the records or files of 
his office." Stansbury, supra, pp. 381, 383. Defendant's assignment 
of error to their admission in evidence is overruled. Their probative 
force was a matter for the jury. 
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[7] Defendant next contends that the court erred in denying his 
request for credit for the time spent in jail awaiting trial and pend- 
ing appeal since 1965. Our courts have held that a defendant is not 
entitled to credit for time spent in jail awaiting trial because of his 
inability to post bond. Williams v.  State, 269 N.C. 301, 152 S.E. 2d 
111 (1967) ; State v. Weaver, 264 N.C. 681, 142 S.E. 2d 633 (1965) ; 
I n  re Wilson, 3 N.C. App. 136, 164 S.E. 2d 56 (1968). 

But  the defendant is entitled to time served on prior sentence 
imposed in this case and for time spent while being held in custody 
on this charge pending appeals in this case. See G.S. 15-184 as 
amended effective 22 April 1969, and G.S. 15-186 and G.S. 15-186.1 
effective 16 June 1969. 

Before commitment is issued in this case a judge of the superior 
court assigned to hold the courts in Nash County shall hold a hear- 
ing a t  which the defendant and his counsel may be heard and shall 
make due inquiry and appropriate findings, both of fact and law, 
with respect to the time actually served by the defendant on a 
prior sentence in this case numbered 6713 in which a new trial was 

, granted, and any other time actually spent by the defendant while 
being held in custody on this charge pending his several appeals in 
this case. The judge shall reduce his findings to writing, cause a 
transcript of the evidence taken a t  such hearing to be filed in the 
office of the Clerk of the Superior Court of Nash County and the 
defendant furnished a copy thereof, and make an appropriate order 
or orders based on his findings of fact and conclusions of law re- 
quiring the Director of the Department of Corrections to give the 
defendant credit on the 10-year prison sentence imposed herein for 
all the time the defendant served in prison on his plea of nolo con- 
tendere entered in this case in addition to credit for any other time 
the defendant has been detained on this charge by the authorities 
pending his several appeals in this case. 

The record in this case clearly shows that  this defendant first 
entered a plea of nolo contendera Subsequently, he filed a petition 
for writ of habeas corpus. He then contended that he was not Jessie 
R. Lewis but was Dr. Harold B. Richardson. He did not seek re- 
view of the determination in that proceedings that Jessie B. Lewis 
and Dr. Harold B. Richardson are one and the same person but ac- 
cepted a new trial granted to Jessie B. Lewis on the ground that 
Jessie B. Lewis had not had counsel appointed when he entered his 
plea of nolo contendere. Upon his retrial, represented by able and 
well-qualified counsel appointed by the court, he was convicted and 
appealed. This Court affirmed his conviction. The Supreme Court 
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allowed certiorari and granted a new trial. The present appea,l is 
from a conviction and sentence upon the jury verdict of guilty upon 
retrial. It is obvious that  defendant has had his day in court. The 
trial from which this appeal was taken as a matter of right was 
free from prejudicial error. 

In the trial we find no error. The cause, however, is remanded 
for a hearing in accordance with this opinion. 

MALLARD, C.J., and HEDRICX, J., concur. 

I N  RE: T. SPEAS ROBERTSON, FORMER JUSTICE OF THE PEACE FOE O L D T O ~ N  
TOWNSITIP, FORSYTH COUNTY, E x  PARTE 

No. 7021SC109 

(Filed 4 February 1970) 

1. Contracts 3 8; Courts § 17- contract f o r  justice of t h e  peace to 
collect accounts - validity 

Contract between a physician and a justice of the peace for the justice 
of the peace, under color of his olfice, to collect accounts owed the phy- 
sician by his patients, if made, would be void, since no judicial officer 
may lawfully contract so to use "the color of his office," and no party 
to actions to be decided by a justice of the peace may lawfully contract 
with the justice of the peace a s  to the results of those actions. 

2. Courts 3 17; Clerks of Court 3 1- abolishment of office of j u 5  
tice of t h e  peace - compelling delivery of records to clerk of court  

Statutes requiring justice of the peace to deliver his records to the 
clerk of superior court upon expiration of his term of office and giving 
the cIerk power to compel such delivery, G.S. 7-133, G.S. 2-16(12), were 
not impliedly repealed by the abolishment of the office of justice of the 
peace. 

3. Courts § 17- records of justice of t h e  peace - public inspection - 
abolishment of office 

Records of a justice of the peace are  public records which should be 
available and open to public inspection, and the fact that the office of 
justice of the peace no longer exists in the county furnishes a former 
justice of the peace no immunity from public review of his official actions 
while he held that office. 

4. Courts § 17; Clerks of Court 5 1- records of justice of the peace 
-compelling delivery of records to clerk of court 

Records which a former justice of the peace can be required to deliver 
to the clerk of superior court are not limited to the civil and criminal 
dockets referred to in G.S. 7-130. G.S. 7-133, G.S. 2-16(12). 
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5. Courts 8 17; Clerk of Court § 1- abolishment of office of justice 
of peace - clerk's order requiring delivery of records to the clerk 

Where office of justice of the peace had been abolished in a county upon 
establishment of a district court therein, the superior court properly 
affirmed an order of the clerk of superior court directing a former justice 
of the peace to produce for inspection by the clerk all records made or  
maintained by him by virtue of, or under color of, his office as  a justice 
of the peace, including, but not limited to, docket books, receipt books, 
and all records relating to bank accounts into which monies collected 
under color of his &ce were deposited. 

APPEAL by Respondent from Exum, J., 10 November 1969 Ses- 
sion of FORSYTH Superior Court. 

On 14 May 1969 Lathan T. Moose filed a verified petition with 
the clerk of Superior Court of Forsyth County in which he alleged: 
Petitioner, Lathan T. Moose, is a licensed physician and surgeon 
with an office in Forsyth County. Respondent, T. Speas Robertson, 
is a former justice of the peace whose term of office expired on 1 
December 1968. "Prior to December 1, 1968, and dating from ap- 
proximately April 1, 1967, petitioner contracted with respondent for 
respondent, under color of his office as  Justice of the Peace of For- 
syth County, for collection of certain delinquent accounts totaling 
in excess of $20,669.70 due petitioner as payments from patients for 
services rendered to them by him as a physician and surgeon." On 
demand of respondent, petitioner forwarded to respondent a total 
of $1,041.75 "as reimbursement for costs of court and service and 
judgments for aforesaid various accounts." Respondent "proceeded 
on said accounts, collecting on some, proceeding to judgment on 
others within the color of his office of Justice of the Peace of For- 
syth County, North Carolina.'' On information and belief, petitioner 
alleged respondent collected in excess of $3,000.00 from said accounts 
and "refuses to forward or account for said monies" and "converted 
funds belonging to petitioner to his own use." 

The petition prayed that the clerk issue an order directing the 
respondent to produce all records made or maintained by him dur- 
ing his term of office as a justice of the peace, that the order set 
the time and place for the production of said records, and that  re- 
spondent be "subp.censed to appear a t  the same time in order to ex- 
plain said records and why he has made no accounting to petitioner." 

Upon this ex parte petition the clerk of superior court signed a n  
order dated 14 May 1969 directing the respondent to appear before 
the clerk on 28 May 1969 and to produce for inspection all records 
made or maintained by him by virtue of, or under color of, his office 
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as a justice of the peace. Copies of the petition and order were served 
on the respondent on 15 May 1969. On motion of respondent for ad- 
ditional time, the clerk entered an order allowing him until 6 June 
1969 in which to appear before the clerk "to produce said records or 
file answer or otherwise plead in this matter." 

On 6 June 1969 respondent filed answer, denying he had con- 
tracted with petitioner for the collection of delinquent accounts, but 
admitting certain accounts had been sent to him "to institute civil 
actions on." In  a further answer respondent alleged: That he had 
instituted proceedings against the defendants named in the ac- 
counts; that some of the defendants appeared before the respondent, 
some could not be located for service of summons, some went to pe- 
titioner and made settlement, and some did not respond; that he was 
paid $1,914.75 by defendants in such actions, which was transmitted 
to the petitioner; that he had billed the petitioner $1,041.75 in court 
costs, which petitioner paid; that defendants paid respondent an 
additional $3,217.85, "which respondent has credited to the account 
of petitioner"; and that petitioner has refused to pay for the court 
costs and other expenses of the respondent, which amount to $918.31, 
but has insisted on the payment of the full amount of $3,217.85. 

Respondent prayed that the order theretofore entered against him 
be dismissed "for the reason that the clerk is without authority and 
jurisdiction to enter same, and for the further reason that petitioner 
is and has been offered full opportunity to examine any of the 
records of the respondent, thereby eliminating the purpose of this 
proceeding." 

After hearing, the clerk of superior court on 12 June 1969 signed 
an order adjudging that: 

"T. Speas Robertson shall forthwith produce for inspection 
by the clerk all records made or maintained by him by virtue 
of or under color of his office as a justice of the peace, includ- 
ing but not limited to, docket books, receipt books, bank deposit 
slips, bank statements for all accounts into which monies col- 
lected under color of office were deposited, all cancelled checks 
drawn upon said accounts, journals and ledgers or the equivalent 
records maintained, including cash books, bank deposit books, 
and check stubs for accounts where monies collected were de- 
posited." 

Respondent appealed to the Superior Court of Forsyth County 
and on 10 November 1969, after hearing argument of counsel, Judge 
James G. Exum, Jr., entered an order affirming in all respects the 
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order of the clerk dated 12 June 1969. From this order, respondent 
appealed. 

No counsel for petitioner appellee. 

Wesley Bailey for respondent appellant. 

[I] G.S. 78-176, enacted as part of Chap. 310 of the 1965 Ses- 
sion Laws, provides: 

"The office of justice of the peace is abolished in each county 
upon the establishment of a district court therein." 

The record before us points up the desirability of this legislation. 
On the one hand petitioner, a physician and surgeon, alleges that 
he contracted with respondent, a justice of t'he peace, "for respondent, 
under color of his office as Justice of the Peace," to collect certain 
accounts which petitioner claimed were owed him by his patients 
for professional services rendered to them. Such a contract, if made, 
was clearly void. No judicial officer may lawfully contract so to use 
"the color of his office"; and i t  would have been equally unlawful 
for petitioner, as party plaintiff in civil actions to be heard and de- 
cided by respondent, to contract with respondent as to the results 
of such actions. On the other hand respondent, while denying he con- 
tracted with petitioner for the collection of the accounts, admits he 
received the accounts "for the institution of civil suits by your Te- 
spondent as a justice of the peace," that he instituted such pro- 
ceedings against the defendants named in the accounts, and that 
such defendants paid him $3,217.85, which he "credited to the ac- 
count of petitioner." While the meaning of this last allegation is not 
clear, i t  is obvious that respondent, whose term of office expired 1 
December 1968, is still retaining possession of funds which do not 
belong to him. Thus, neither petitioner nor respondent appears on 
this record in a favorable light. 

[5] On this appeal, however, we are not called upon to decide the 
relative rights and liabilities of petitioner and respondent as be- 
tween themselves. This is not a civil act,ion in which those rights 
and liabilities can be properly adjudicated. We are concerned here 
only with the validity of the order of the judge of superior court 
which affirmed the clerk's order directing respondent to produce 
certain records for inspection by the clerk. Determination of this 
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question requires interpretation of the following statutes in the light 
of G.S. 78-176 which abolished the office of justice of the peace. 

G.S. 2-16 provides: 

"Every clerk has power - 

"(12) To compel the return to his office by each justice of 
the peace, on the expiration of the term of office of such justice, 
or, if the justice be dead, by his personal representative, of all 
records, papers, dockets and books held by such justice by vir- 
tue or color of his office, and to deliver the same to the succes- 
sor in office of such justice." 

G.S. 7-130 provides: 

"Justice shall keep docket.-A civil and criminal docket 
shall be furnished each justice, a t  the expense of the county, by 
the board of county commissioners, in which shall be entered a 
minute of every proceeding had in any action before such jus- 
tice." 

G.S. 7-133 provides: 

"Dockets, papers, and books delivered to successor. - When 
a vacancy exists, from any cause, in the office of a justice of 
the peace, whose docket is not filled, or when such justice goes 
out of office by expiration of his term, such former justice, if 
living, and his personal representative, if dead, shall deliver 
such docket, all law and other books furnished him as a justice 
of the peace, and all official papers, to the clerk of the superior 
court for his successor, who is authorized to hear and deter- 
mine any unfinished action on said docket, in the same manner 
as if such action had been originally brought before such suc- 
cessor." 

[2, 31 Respondent contends that the sole purpose of G.S. 2-16(12) 
and G.S. 7-133 was to require delivery of the enumerated records by 
a justice of the peace on expiration of the term of his office in order 
that  such records might be delivered to his successor. From this 
premise he argues that the office having now been abolished in For- 
syth County by establishment of a district court therein, there is no 
successor to whom the records may be delivered and therefore the 
purpose of the statutes is no longer possible of fulfillment. We do not 
interpret these statutes so narrowly. A valid purpose may still be 
served by requiring respondent to deliver the records involved to the 
clerk. These are public, not private, records. They should be avail- 
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able and open to public inspection. The fact that the office of jus- 
tice of the peace no longer exists in Forsyth County furnishes re- 
spondent no immunity from public review of his official actions while 
he held that office. Therefore, we do not agree that these statutes 
have been impliedly repealed. G.S. 7-133 still stands to command 
that respondent "shall deliver" certain records, books, "and all offi- 
cial papers," to the clerk. G.S. 2-16(12) still grants the clerk power 
to enforce that command. 

[4, 51 Appellant next contends that even if G.S. 2-16(12) and 
G.S. 7-133 are still in effect, the only records which he can be re- 
quired to deliver to the clerk are the civil and criminal dockets re- 
ferred to in G.S. 7-130. There is no merit in this contention. G.S. 
7-133 expressIy commands respondent to deliver, in addition to the 
dockets "all law and other books furnished him as a justice of the 
peace, and all official papers. . . ." (Emphasis added.) G.S. 
2-16(12) empowers the clerk to compel the return to his office of 
"all records, papers, dockets and books held b y  such justice b y  vir- 
tue or color of his office. . . ." (Emphasis added.) Neither statute 
is limited to apply just to the civil and criminal dockets. No valid 
reason appears why respondent should not comply with these stat- 
utes as written. 

The order appealed from is 

Affirmed. 

CAMPBELL and HEDRICI~, JJ., concur. 

STATE OF NORTH CAltOLlNA v. LEE PARKER 

No. 703SC38 

(Filed 4 February 1970) 

1. Assault and Battery 3 14- "serious injury" -sufficiency of evi- 
dence 

In  this prosecution for assault with a deadly weapon with intent to 
kill inflicting serious injury, the State's evidence i s  held sufficient for the 
jury on the question of serious injury where it tends to show that  the 
prosecuting witness, a police officer, was stabbed with a steak knife in 
his neck and ear, that three stitches were taken ir, the neck wound, that 
his neck was sore and stiff for a week and a half, that he was absent 
from work four days during which he saw a doctor twice for the purpose 
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of dressing the wound, and that a knot requiring treatment by a doctor 
developed from the neck wound. 

2. Assault and  Eat tery 5 5- assault with deadly weapon - offenses 
created by 1969 General Assembly 

The 1969 General Assembly created two new lesser offenses of the crime 
of assault with a deadly weapon with intent to kill inflicting serious in- 
jury, now G.S. 14-32(a), that of assault with a firearm or other deadly 
weapon per se in which serious injury is inflicted, G.S. 14-32(b), and that 
of assault with a firearm with intent to kill, G.S. 14-32(c). 

3. Assault a n d  Battery 5- serious injury - facts of particular case 
Rule that whether serious injury has been inflicted must be determined 

according to the particular facts of each case applies to a prosecution 
under G.S. 14-32(b) for assault with a deadly weapon per se inflicting 
serious injury. 

4. Criminal Law § 132-- motion t o  set  as ide verdict a s  against greater  
weight of evidence 

A motion to set aside the verdict as  being against the greater weight 
of the evidence is addressed to the discretion of the trial court, and its 
refusal to grant the motion is not reviewable on appeal. 

5. Assault and  Battery § 15-- instructions - declaration t h a t  knife  
was deadly weapon per  se  

The trial court did not err in instructing the jury that a steak knife 
allegedly used in assaulting a police officer was a deadly weapon per se, 
notwithstanding there was no verbal description of the knife, where the 
knife was offered in evidence and displayed to the judge and jury, and 
examination of the knife by the Court of Appeals reveals that it has a 
sharp, sawtooth blade approximately four and one-half inches long with 
a keen point. 

6. Assault and  Battery 5 16- assault with deadly weapon - failure 
t o  submit simple assault 

In  this prosecution for assault with a deadly weapon with intent to 
kill inflicting serious injury, the trial court did not err in failing to charge 
on the lesser ogense of simple assault, there being no evidence of such 
offense. 

APPEAL by defendant from Fountain, J., 18 August 1969 Crim- 
inal Session, PITT Superior Court. 

The bill of indictment returned against defendant charged that  
on 26 July 1969 Lee Parker did unlawfully, wilfully and feloniously 
assault Lt. W. M. Carr with a certain deadly weapon, to wit: a 
steak knife, with the felonious intent to kill and murder the said 
W. M. Carr, inflicting serious injuries, not resulting in death, upon 
the said W. M. Cnrr, to wit: stab wound in neck and left ear. 

The State's evidence tended to show: Pursuant to several tele- 
phone calls received from defendant around 2:00 a.m. on 26 July 
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1969 complaining about a group of people who had caused trouble 
a t  a night club, the dispatcher a t  the Greenville Police Department 
gave the information to Lt. W. M. Carr and asked him to investi- 
gate. Accompanied by Officer Crandall, Lt. Carr went to the address 
given the dispatcher by defendant. The officer went to the door and 
knocked, after which a lady came to the door. Crandall asked for 
Lee Parker and while talking to the lady, defendant came through 
the doorway by the lady and attacked Lt. Carr with a "steak" knife. 
Further evidence pertinent to this appeal appears in the opinion. 

The jury returned a verdict of guilty of assault with a deadly 
weapon pe+ se, inflicting serious bodily injuries, and defendant was 
given an active prison sentence of not less than three nor more than 
five years, from which he appealed. 

Attorney General Robert Morgan and S ta f f  Attorney L. Philip 
Covington for the State. 

John H.  Harmon for defen'dant appellant. 

[I] Defendant first assigns as error the failure of the trial court 
to grant his motion for nonsuit and his motion to set the verdict 
aside as being against the weight of the evidence. On this assign- 
ment defendant argues that the evidence was insufficient to support 
the verdict for that there was no substantial evidence that any in- 
juries allegedly received by Lt. Carr were of a serious nature. 

Regarding his injuries, Lt. Carr testified: While he and defendant 
were tussling, he (Lt. Carr) was stabbed in his neck and ear. When 
he (Lt. Carr) arose from the ground, blood rushed to his glasses. 
Following the altercation he went to the hospital emergency room 
where Dr. Tayloe treated him, taking three stitches in the neck 
wound and administering a tetanus shot. Lt. Carr spent some two 
and one-half hours a t  the hospital after which he went home and to 
bed. The next morning he was sore and stiff and had to have assist- 
ance in getting off the bed. The soreness lasted approximately a week 
and a half; he was absent from work four days during which time 
he saw the doctor twice for purpose of dressing the wound, and the 
stitches remained in his neck six days. From his neck wound he de- 
veloped a knot which was treated by Dr. Mack Andrews. 

121 G.S. 14-32 was rewritten by the 1969 General Assembly, the 
rewrite becoming effective 27 May 1969. Under the 1969 rewrite, 
the offense theretofore envisioned by G.S. 14-32 is codified as G.S. 
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14-32 (a) ; G.S. 14-32 (b) creates a new lesser offense of G.S. 14-32 (a) ,  
that of assault with a firearm or other deadly weapon per se in 
which serious injury is inflicted; and G.S. 14-32(c) creates another 
new lesser offense of G.S. 14-32(a), that of assault with a firearm 
with intent to kill. All three offenses are declared to be felonies and 
punishment for violation of G.S. 14-32(a) is as provided by G.S. 
14-2 as follows: by fine, by imprisonment for a term not exceeding 
ten years, or by both, in the discretion of the court; violation of 
G.S. 14-32(b) or G.S. 14-32(c) is punishable by a fine or imprison- 
ment for not more than five years, or both such fine and imprison- 
ment. 

131 In State v. Jones, 258 N.C. 89, 128 S.E. 2d 1, defendant was 
indicted for and found guilty of the offense provided by then G.S. 
14-32. On the question of serious injury, the court said: 

(LX  ++ * The term 'inflicts serious injury' means physical or 

bodily injury resulting from an assault with a deadly weapon 
with intent to kill. The injury must be serious but i t  must fall 
short of causing death. Further definition seems neither wise 
nor desirable. Whether  such serious injury has been inflicted 
must  be determined according to the particular facts  of each 
case." (Emphasis added.) 

The foregoing was quoted with approval in State  v. Ferguson, 261 
N.C. 558, a t  p. 560, 135 S.E. 2d 626. We hold that the rule declared 
by the court in Jones and Ferguson pertaining to serious injury 
under G.S. 14-32 as then written also applies to G.S. 14-32(b) as 
now written, and the evidence in the case a t  bar was sufficient to go 
to the jury on the question of serious injury. 

[4] Regarding defendant's motion to set aside the verdict as be- 
ing against the weight of the evidence, i t  is well settled in this ju- 
risdiction that such motion is addressed to the discretion of the trial 
court and its refusal to grant the motion is not reviewable on ap- 
peal. 3 Strong, N.C. Index 2d, Criminal Law, § 132, pp. 55-56. 

The first assignment of error is overruled. 

[5] Defendant's second, third and fourth assignments of error re- 
late to the trial court's charge to the jury on the question of deadly 
weapon. He contends that the court committed prejudicial and re- 
versible error in charging the jury (1) that the knife offered in evi- 
dence was, as a matter of law, a deadly weapon when used as a 
knife, (2) that said knife was a deadly weapon per se, and (3) that 
if the State had satisfied the jury from the evidence and beyond a 
reasonable doubt that defendant assaulted Lt. Carr with the steak 
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knife offered in evidence and that he inflicted serious injury, the 
jury might return a verdict of guilty of assault with a deadly wea- 
pon per se inflicting serious injury. 

Defendant contends that  because there was no verbal descrip- 
tion of the knife which was offered in evidence that  the trial judge 
had no basis upon which he could declare as a matter of law that  
the steak knife was a deadly wcapon per se. Although it  is generally 
desirable that an adequate verbal description of a weapon be set 
out in the record, in this case the steak knife was offered in evidence 
and displayed to the trial judge and thc jury who were therefore in 
position lo determine for themselves an adequate description of the 
knife; in addition, the knife is before this Court as an exhibit and 
we, also, can see that i t  has a sharp, sawtooth blade approximately 
four and one-half inches long with a keen point and a handle ap- 
proximately four inches long. Lt. Carr testified: He and Officer 
Crandall went to thc house where defendant was and Crandall 
knocked on the door. A lady came to the door and as she opened i t  
defendant came out through the door by her and Crandall and up  to 
Lt. Carr. Defendant obtained the knife from his shirt and bcgan 
"tussling" with Lt. Carr, aftcr which defendant and Lt. Carr fell 
off the porch onto the ground, during which time Lt. Carr was cut.. 
Officer Crandall testified: Defendant came out of the house and at- 
tacked Lt. Carr. The two of thcni fell to the ground, after which de- 
fendant was on Lt. Carr's back, Carr's face being toward the ground. 
Defendant had the knife in his right hand and was trying to cut Lt. 
Carr's ncck. When defendant first came out of the liousc, he stated 
he was going to kill the white S. 0.13. While dcfendant and Lt. Carr 
were on the ground, Crandall sprayed mace in defcndant's face, af- 
ter which he jumped up, wiped his face and ran into the house. 

I n  State v. Smith, 187 N.C. 469, 121 S E .  737, dcfendant was 
charged with murder, having struck the deceased on his head with 
a baseball bat. In  an opinion by Stacy, C.J., the court said: 

"Any instrument which is likely to produce death or great 
bodily harm, under the circumstances of its use, is properly de- 
nominated a deadly weapon. S.  v. Craton, 28 N.C., p. 179. The 
deadly character of the weapon depcnds sometimes more upon 
the manner of its use, and the condition of the person assaulted, 
than upon the intrinsic character of the weapon itself. S.  v. 
Archbell, 139 N.C., 537; S.  v. Sinclair, 120 N.C., 603; S. v. 
Norwood, 115 N.C., 789. 

Wherc the allegcd deadly weapon and the manner of its use are 
of such character as to admit of but one conclusion, the ques- 
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tion as to whether or not i t  is deadly within the foregoing defi- 
nition is one of law, and the Court must take the responsibility 
of so declaring. S .  v. Sinclair, supra. But where it  may or may 
not be likely to produce fatal results, according to the manner 
of its use, or the part of the body a t  which the blow is aimed, 
its alleged deadly character is one of fact to  be determined by 
the jury. 8. v. West ,  51 N.C., 505; Krchnavy v. State, 43 Neb., 
337. A pistol or a gun is a deadly veapon (8. v. Renson, 183 
N.C., 795) ; and we apprehend a baseball bat should be siniilarly 
denominated if viciously used, as under the circumstances of 
this case. S. v. Brown, 67 Iowa, 289; Crow v. State, 21 L.R.A. 
(N.S.), 497, and note." 

See also State v. Waflcins, 200 N.C. 692, 158 S.E. 393, and State v. 
Perry, 226 N.C. 530, 39 S.E. 2d 460. 

[5] We hold that under the evidence in the case a t  bar the trial 
court did not err in declaring the "steak" knife introduced in evi- 
dence a deadly weapon per se and in its other instructions to the 
jury above mentioned. The assignments of error are overruled. 

[6] Finally, defendant contends the trial court erred in failing to 
charge the jury that they might find the defendant guilty or inno- 
cent of the lesser offense of simple assault, as provided by G.S. 
15-170. I n  State v. Bailey, 4 N.C. App. 407, 167 S.E. 2d 24, this 
Court said: 

"* " " It is * * * true that  under G.S. 15-170 a defend- 
ant in a criminal action 'may be convicted of the crinie charged 
therein or of a less degree of the same crime, or of an attempt 
to commit the crime so charged, or of an attempt to commit a 
less degree of the same crime.' However, ' ( t )he necessity for in- 
structing the jury as to an included crime of lesser degree than 
that  charged arises when and only when t l~ere is evidence from 
which the jury could find that such included crime of lesser de- 
gree was conxnitted. The presence of s m h  evidence is the deter- 
minative factor. " * "" 

In  the instant case, there was no evidence of simple assault, hence 
the court did not err in failing to charge on thht lesser offense. The 
assignment of error is overruled. 

The defendant received a fair trial in which we end 

No error. 

BROCIC and GRAHAM, JJ . ,  concur. 
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SHERMAN SHORE v. PATRICIA PATTERSON SHORE 

No. 7021DCGO 

(Filed 4 February 1970) 

1. Appeal and Error 55 16, 41- consolidation of cases for purpose of 
appeal - authority of district court 

The district court is without authority to consolidate two cases for the 
purpose of an appeal. 

2. Appeal and Error 41- cases consolidated for trial - record on 
appeal 

Cases consolidated for trial may be appealed by filing in the Court of 
Appeals one record. 

3. Appeal and Error 5 45- abandonment of exceptions 
Where appellant docketed in the Court of Appeals a single record on 

appeal attempting to appeal from the entry of orders in two separate 
cases, but appellant failed to bring forward his exception l o  the order 
entered in the second case, the Court of Appeals has bcfore i t  only those 
assignments of error relating to the order entered in the first case. 

4. Judgments 5 9- consent judgment - lack of defendant's consent 
Purported consent judgment signed by the presiding judge is void for 

lack of defendant's consent where there is nothing in the rceord to indi- 
cate that defendant or her attorney knew that the consent judgment had 
been tendered to and signed by the judge, and thcre is nothing in the 
rceord to indicate that defendant or her attorney mas afforded an op- 
portunity either to consent to the judgment or repudiate the agreement 
allegedly entered into earlier by the parties. 

5. Judgments 5 21; Courts 9- setting aside consent judgment - 
motion in the cause-power to set aside judgment entered by an- 
other judge 

IXstrict court judge had power to set aside a purported consent judg- 
ment entered by another district court judge upon defendant's motion in 
the cause to set aside the judgment on the ground that defendant and 
her attorney had not consented thereto. 

APPEAL by plaintiff from Alexander, District Judge, 8 October 
1969, in chambers, FORSYTH District Court. 

The record on appeal dockcted in this Court discloses that on 30 
August 1968 the plaintiff, husband, filed in the District Court of 
Forsyth County, North Carolina, an action for absolute divorce on 
the ground of adultery, and that the defendant, wife, filed an answer 
denying the allegations of the complaint, and pleaded a cross-action 
for alimony without divorce, custody and support for the minor 
child, possession of the dwelling house, and counsel fees. On 29 May 
1969 District Judge Clifford entered an order providing for custody 



198 I N  T H E  COURT OF APPEALS [ 7 

and support of the minor child, and subsistence for the dcfendant 
pending the final determination of thc causc. 

On 20 August 1969 plaintiff filed in the District Court of For- 
syth County another action against his wife for an absolute divorce 
on the ground of one-year separation, and on 5 September 1969 the 
defendant filcd an answer to the second action denying the allega- 
tions of thc complaint and pleaded a cross-action for alimony without 
divorce, custody and support for the minor child, possession of the 
dwelling house, and counsel fees. 

On 15 September 1969 District Judge Clifford signed, nunc pro 
tunc, a paper writing purporting to be a "Consent Judgment" in the 
action filed 30 August 1968. The "Consent Judgment" in part reads 
as follows: 

"This cause coming on for trial a t  thc July 14, 1969 Civil Ses- 
sion of Forsyth District Court presiding [sic] over by The 
Honorable John C. Clifford, Judge of the 21st Judicial District 
Court, both Plaintiff and Defendant having presented evidence 
and the issues having been submitted to the jury, counsel for 
the Defendant requested a conference in chambers to attempt 
to reach a consent settlement between the parties; the Court 
being present during the negotiations of the attorneys and the 
attorneys conferring several times privately with their respec- 
tive clients; i t  appearing to  the Court that  a reasonable settle- 
ment agreement has been reached by consent of the parties in 
open Court: 

"IT IS  NOW, THEREFORE, BY CONSENT T H E  JUDG- 
MENT OF T H E  COURT: 

* * * 

"(7) One juror is withdrawn and a mistrial declared and the 
Plaintiff's action for divorce on the grounds of adultery is dis- 
missed, and the defendant's cross-action is also dismissed. 

"(8) That  due to unexplained delays of counscl, formal judg- 
ment in this cause has not bcen entered; this Judgment nunc 
pro tunc is entered this 15 day of September, 1969. 

%/ J. C. CLIFFORD 
Judge Presiding" 

The "Consent Judgment" was signed by the plaintiff and his at- 
torney, Ralph E. Goodale, but was not signed by either the de- 
fendant or her attorney. 

On 19 September 1969 the defcndant moved before District 
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Judge Alexander that the "Consent Judgment" entered by Judge 
Clifford be set aside as being null and void because the defendant 
and her attorney had not consented thereto. The plaintifl replied to 
the motion on 24 Scptember 1969, and on 6 October 1969 District 
Judge Alexander entered an ordcr sctting aside the "Consent Judg- 
mcnt" as follows: 

"TI-IIS CAUSE coming on to be heard before the undersigned 
Judge of the Forsyth County District Court and bcing heard 
upon the defendant's motion to set aside 'CONSENT JUDG- 
MENT' entcrcd in the above action on September 15, 1969; 

"And it appearing to the Court that the purported 'CONSENT 
JUDGMENT' was never consented to by either defendant or 
her attorney of record; 

"And the Court being of the opinion that the aforesaid 'CON- 
SENT JUDGMENT' is void for a lack of defendant's consent 
and should be set aside; 

"It further appearing that the above action is pending trial in 
the District Court of Forsyth County, North Carolina; that 
temporary order for alimony and child support pendente lite 
entcred in this cause on May 29, 1969, by The Honorable J. C. 
Clifford, Judge Presiding, is and remains in full force and effect; 
"NOW, THEREFORE, it is ORDERED that the purported 
'CONSENT JUDGMENT' be, and the same hereby is, set 
aside. 

"It is further ORDERED that the Order of the Honorable J. 
C. Clifford, entered May 29, 1969, with regard to temporary 
alimony and child support is continued in full force and effect 
pending further order of this Court. 

"This the 6th day of October, 1969. 

"s/ ABNER ALEXANDER 
Judge Presiding" 

On 17 Scptember 1969 the plaintiff filed a "Plea in Bar" plead- 
ing the "Consent Judgment" in bar of the defendant's cross-action 
set up in the answer of the dcfcndant to the second action. On 6 
October 1969 District Judge Alexander entcred an order sustaining 
plaintiff's "Plea in Bar" and extending the time for the defendant to 
file an amended answer in the second action. 

The plaintiff excepted to the order of Judge Alexander dated 6 
October 1969 setting aside the "Consent Judgment", and also ex- 
cepted to Judge Alexander's order dated 6 October 1969 extending the 
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time for the defendant to file an amended answer in the second ac- 
tion, and gave notice of appeal to this Court. 

On 8 October 1969 Judge Alexander entered an order purporting 
to consolidate the two cases "for the purpose of appeal". 

Ralph E.  Goodale, for plaintiff appellant. 

James J.  Booker and Randolph and Randolph, b y  Clyde C. Ran- 
dolph, Jr., for defendant appellee. 

HEDRICK, J. 

11, 31 The District Court is without authority to consolidate two 
cases "for the purpose of appeal." Cases consolidated for trial may 
be appealed by filing in the Court of Appeals one record. Conley v. 
Pearce-Young-Angel Co.; Rutherford v. Pearce-Young-Angel Co., 
224 N.C. 211, 29 S.E. 2d 740; 1 Strong, N.C. Index 2d, Appeal and 
Error, § 41. Rule 14, Rules of Practice in thc Court of Appeals of 
North Carolina, provides that upon proper motion two cases may be 
consolidated for argument before this Court. In the instant case, 
the appelIant has dockcted in this Court a single record on appeal 
attempting to appeal from the entry of orders in two separate cases. 
The appellant has failed to bring forward his exception to the order 
entcred in the second case extending the time for the defendant to 
file an amended answer; therefore, we have before us only those as- 
signments of error relating to the order setting aside the "Consent 
Judgment" in the first case. 

[4] The appellant's first assignment of error is as follows: "May 
a party who has personally consented to judgment in open court and 
accepted a benefit provided in said judgment later withdraw such 
consent and have the judgment set aside for want of consent?" Our 
Court was faced with this same question in Highway Comm. v. 
Rowson, 5 N.C. App. 629, 169 S.E. 2d 132 (1969). In that case an 
agreement was reached between the parties a t  the 12 November 
1968 session of Washington Superior Court with the parties thereto 
agreeing that the judgment could be prepared and signed out of 
term, out of the county and out of the district. On 27 January 1969 
Judge Cowper signed a "consent order" which contained within i t  
the statement that thc defendant refused to sign the judgment. The 
defendant excepted to the entry of the judgment. Parker, J., speak- 
ing for the Court, stated: 

"It is a settled principle of law in this State that a consent judg- 
ment is the contract of the parties entered upon the records of a 
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court of competent jurisdiction with its sanction and approval. 
King v. King, 225 N.C. 639, 35 S.E. 2d 893; Keen v. Parker, 
217 N.C. 378, 3 S.E. 2d 209. 'Moreover, the power of a court to 
sign a consent judgment depends upon the unqualified consent 
of the parties thereto, King v. King, supra, and "the consent of 
the parties must still subsist a t  the time the court is called upon 
to exercise its jurisdiction and sign the consent judgment."' 
Lee v. Rhodes, 227 N.C. 240, 242, 41 S.E. 2d 747, 748." 

In the instant case, there is nothing in the record to indicate that 
the defendant or her attorney of record had any knowledge that the 
"Consent Judgment" had been tendered to and signed by Judge Clif- 
ford. There is nothing in the record to indicate that the defendant 
or her attorney of record was afforded an opportunity to either con- 
sent to the judgment or repudiate the agreement allegedly earlier 
entered into by the parties. The judgment is void on its face for lack 
of consent. Lee v. Rhodes, 227 N.C. 240, 41 S.E. 2d 747; Highway 
Comm. v. Rowson, supra. 

[5] The appellant contends in his second assignment of error that 
one district court judge may not set aside the judgment of another 
district court judge. Upon learning of the entry of the "Consent Judg- 
ment", the defendant made a motion in the cause that the same be 
set aside. "When a party to an action denies that he gave his con- 
sent to the judgment as entered, the proper procedure is by motion 
in the cause. And when the question is raised, the court, upon mo- 
tion, will determine the question. The findings of fact made by the 
trial judge in making such determination, where there is some sup- 
porting evidence, are final and binding on this Court. Ledford v. 
Ledford, supra." (Emphasis added) Overton v. Overton, 259 N.C. 
31, 129 S.E. 2d 593 (1963). 

The order of District Judge Alexander dated 6 October 1969 set- 
ting aside the "Consent Judgment'' of District Judge Clifford dated 
15 September 1969 is affirmed. 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 
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IMPERIAL TOBSCCO GROUP LIMITED V. PEOPLES BANK AND TRUST 
COMPANY O F  ROCKY MOUNT, NORTH CAROLINA, ADMINIS~PIUTOR 
OF THE ESTATE OF J. A. TAYLOR, HELENE GRIFFIN TAYLOR, JO-  
SEPI I  STEVEN TAYLOR, A MINOR, AND PEOPLES BANK AND TRUST 
COMPANY O F  ROCKY MOUNT, NORTH CAROLINA, GUARDIAN OF 

JOSEPH STEVEN TAYLOR 
No. 697SC556 

(Filed 4 February 1970) 

1. Pensions- widow's pension r ights  - separation agreement 
A wife who has separated from her husband but has never divorced 

him is, upoil the husband's death, a widow within the meaning of the 
retirement plan of her husband's employer, and the wife is entitled to 
receive the widow's pension as  provided in the plan. 

2. Pensions; Husband and Wife § 11- widow's pension r ights  - 
separation agreement - third-party beneficiary 

A widow who had separated from her husband under a separation 
agreement in which each parly contracted away all rights in the property 
of the "other party" is held not to have relinquished her separate rights 
to a widow's pension uuder the retirement plan of her husband's employer, 
since thc rights of the widow as a third-party beneficiary under the pen- 
sion plan were not Eucluded in hcr husband's property which she relin- 
quished by the separation agreement. 

APPEAL by resp.ondent Helene Griffin Taylor from Hubbard, J., 
June 1969 Civil Session of WILSON Superior Court. 

This is a declaratory judgment action in which the petitioner 
seeks a determination of the extcnt and proportion of its liability to 
the respondents undcr its employees' pension plan. The material 
facts, which werc found by the court on the basis of admissions in 
the pleadings and stipulations of the parties, are as follows: 

J. A. Taylor, an employee of petitioner, died intestate on 23 July 
1968. At the datc of his death and for many years prior thereto he 
was employed by petitioner and was a participating member in its 
pension plan, under which he had completed more than three years 
of pensionable scrvice. In pcrtinent parts the plan provided: 

"BENEFITS TO WIDOWS OF CONTRIBUTING MEM- 
BERS DYING I N  SERVICE 

"In the event of the death in service of a Member who has been 
married for more than twelve months and who has completed 
three years of Pensionable Service, his widow shall be entitled 
to a pension . . . 

* I * + *  

"CHILDREN'S ALLOWANCES ON DEATH I N  SERVICE 

"In the event of the death in service of a Member leaving a 
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child under age 18, there shall be payable in respect of each 
such child an annual allowance . . . 

* * * * *  
"REFUNDS ON DEATHS OF PARTICIPATING MEMBERS 

"In the event of the death of a participating Member in respect 
of whom no widows' pension or children's allowance is payable, 
there will be payable to the Member's estate or personal rep- 
resentative a benefit equivalent to the Member's own contribu- 
tions to the Plan accumulated with interest a t  3% per annum 
to the date of death." 

Other clauses of the plan set forth the formula by which the amount 
of the widow's pension and the children's allowance was to be com- 
puted. 

J .  A. Taylor was married to the respondent, Helene Griffin Tay- 
lor, who survived him. Four children of this marriage survived their 
father, but only the youngest, Joseph Steven Taylor, was less than 
18 years of age a t  the time of his death. Joseph Steven Taylor be- 
came 18 years of age on 8 September 1968. 

On 20 July 1961 J. A. Taylor and his wife, the respondent, 
Helene Griffin Taylor, entered into a separation agreement, para- 
graph IV of which provided in part as follows: 

"Each party has released and discharged, and by this agree- 
ment does for himself or herself, and his or her heirs, legal rep- 
resentatives, executors, administrators and assigns, release, dis- 
charge, convey and quitclaim all right, title, interest and estate, 
including all rights and shares provided by statute or otherwise, 
in and to all property, real and personal, which the other party 
now has, owns or has any interest in, as well as any right, title, 
interest or estate in any and all property, real or personal, which 
the other party may hereafter acquire; and, in the absence of 
any default in the performance of this agreement by the other 
party, and except as otherwise may be provided herein, each 
party covenants that he or she will not a t  any time in the future 
assert any such right, title, interest or estate. . . ." 

J. A. Taylor and the respondent, Helene Griffin Taylor, were never 
divorced. The separation agreement continued in effect from its date 
and a t  the death of J. A. Taylor was still in effect and the parties 
were continuing to live separate and apart thereunder. The separa- 
tion was not the result of any wrongful conduct on the part of 
Helene Griffin Taylor and she had committed no act of forfeiture as  
defined in G.S. 31A-1. 
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Subsequent to the death of J. A. Taylor, a prior action was 
brought in the superior court by the administrator of his estate 
against Helene Griffin Taylor and all surviving children of J. A. 
Taylor for a declaratory judgment determining the rights of the 
widow and children in his estate. This action resulted in a judgment 
of the superior court dated 22 March 1969 adjudging that Helene 
G r i h  Taylor is the lawful widow of J. A. Taylor, deceased, "and 
is entitled to all the marital rights in his estate conferred on her by 
law notwithstanding any provision of the Separation Agreement of 
July 20, 1961, and unaffectcd thereby, to the same extent as if the 
same had not been executed, and Peoples Bank & Trust Company 
shall administer the estate and make disposition of the assets thereof 
accordingly." The present action was instituted on 3 April 1969 and 
the petitioner herein was not a party to the prior action which re- 
sultcd in the judgment dated 22 March 1969. 

Based on the foregoing facts the court concluded as a matter of 
law that Helene Griffin Taylor was the widow of J. A. Taylor within 
the meaning of petitioner's pcnsion plan but that by virtue of Article 
IV of the separation agreement she released, waived, and relin- 
quished all rights to any payments under the plan. The court en- 
tered judgment directing petitioner to pay Joseph Steven Taylor a 
child's allowance for two months in accordance with the pension plan 
and to refund the balance of J .  A. Taylor's contributions, plus in- 
terest, to t.he administrator of his estate. The judgment further di- 
rected that upon making such payments, the petitioner be relieved 
of any further liability to respondents Helene Griffin Taylor, Joseph 
Steven Taylor, and the estate of J .  A. Taylor. From this judgment, 
respondent Helene Griffin Taylor appeals, making as her sole as- 
signment of error that the court erred in concluding as a matter of 
law that by virtue of the separation agreement she had relinquished 
all rights to any payments under the pcnsion plan. 

Lucas, Rand, Rose, Jleyer & Jones, by David S. Orcutt, for pe- 
titioner appellee. 

Spmill, Trotter & Lane, by Charles M. Brown, Jr., for respond- 
ent appellant. 

PARKER, J. 

[I] When J. A. Taylor died, the pension plan was in full force as 
a binding contract obligating petitioner to perform its promises as 
set forth therein. One of these was that "( i)n the event of the death 
in service of a Member who has been married for more than twelve 
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months and who has completed three years of Pensionable Service, 
his widow shall be entitled to a pension. . . ." At his death J. A. 
Taylor met these conditions. The superior court has concluded as a. 
matter of law that  appellant is J. A. Taylor's widow within the 
meaning of the pension plan. Petitioner did not except to or appeal 
from that conclusion, and we agree that i t  is correct. Zachary v. 
Trust Co., 4 N.C. App. 221, 166 S.E. 2d 495. Therefore, appellant is 
clearly entitled to receive the widow's pension as provided in peti- 
tioner's pension plan, and as third party beneficiary she may en- 
force her rights, unless she "released, waived, and relinquished" such 
rights by virtue of the separation agreement. We do not agree that 
she did. 

[2] By the separation agreement each party merely contracted 
away all rights in the property of the "other party." Petitioner was 
not a party to the separation agreement. Appellant and her husband 
were the only parties, and by executing the agreement neither of 
them relinquished any rights which either then had or thereafter ac- 
quired as against the petitioncr under its pcnsion plan. The fact 
that a t  the date of the separation agreement the husband had cer- 
tain vested rights under the plan lends no support to the trial court's 
conclusion that the wife, by executing the separation agreement, 
thereby relinquished such separate rights as she either then had or 
might thereafter acquire against petitioner under the provisions of 
the plan. Her rights under the pension plan were not included in the 
property of the "other party," her husband, which she relinquished 
by the separation agreement. 

While we cannot determine with certainty from the record be- 
fore us whether the husband had the right during his lifetime to 
designate someone other than his wife to receive the "widow's pen- 
sion" provided for in petitioner's pension plan, we do not consider 
such a determination necessary to decide the question presented on 
this appeal. If he had that right, his failure to exercise i t  would in- 
dicate that he did not wish to effect such a change. Although he and 
his wife had separated, they were never divorced, and nothing in 
the record indicates he desired to relieve petitioner of the obliga- 
tion of paying his wife the widow's pension provided for in its pen- 
sion plan in the event she should survive him. If he did not have the 
right to designate any other beneficiary to receive the widow's pen- 
sion, then i t  is even clearer that  appellant's rights to receive the 
pension were not derived from her husband and could not be con- 
sidered as being included in the property of the ('other party" which 
she released when she executed the separation agreement. 
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We do not suggest that i t  would not have been possible for ap- 
pellant and her husband to have agreed, by appropriate language for 
that purpose, that she release her rights under the pension plan. 
We do hold that the language which they did employ was not SUE- 
cient to produce that result. 

Support for our holding can be found in Zacharg v. Trust Co., 
supra, in which this Court speaking through Campbell, J., quoted 
from 4 Couch on Insurance 2d, § 27:114, p. 655, as follows: 

" 'General expression or clauses in a property settlement agree- 
ment between a husband and wife, however, are not to be con- 
strued as including an assignment or renunciation of expect- 
ancies, and a beneficiary therefore retains his status under an 
insurance policy if i t  does not clearly appear from the agreement 
that in addition to the segregation of the property of the spouses 
i t  was intended to deprive either spouse of the right to take 
under an insurance contract of the other, and while the failure 
of the husband to exercise his power to change the beneficiary 
ordinarily indicates that he does not wish to effect such a 
change, each case must be decided upon its own facts. . . . 1 11 

The rights of a wife as beneficiary under an insurance policy on the 
life of her husband are analogous to the provisions for the widow 
under the pension plan before us. 

We hold that respondent Helene Griffin Taylor as  the widow 
of J. A. Taylor is entitled to receive the widow's pension as provided 
in petitioner's pension plan. Accordingly, the judgment appealed 
from is reversed insofar as i t  is inconsistent with this holding and 
this case is remanded for entry of judgment consistent herewith. 

Reversed and remanded. 

CAMPBELL and GRAHAM, JJ., concur. 

ANNE L. GORDON u. JOHN W. GORDON 
No. 7021DC1 

(Filed 4 February 1970) 

1. Divorce and Alimony §g 14, 1- evidence of acts of adultery occur- 
ring after pleading was filed 

In this action for alimony without divorce on grounds of abandonment 
and adultery, the trial court erred in the admission of evidence of acts 
of adultery by defendant that occurred approximately a year after the 
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complaint was filed, there having been no motion in the trial court to  
amend the complaint to allege adultery on these occasions. 

2. Pleadings 5 3- allegata a n d  probata 
To establish a cause of action there must be both allegata and probata 

and the two must correspond. 

3. Evidence 5 1 6  evidence not  supported by  allegations - exclusion 
Evidence not supported by allegations or in conflict therewith must be 

excluded. 

4. Rules  of Gvil Procedure 3 & pleading occurrences intended to b e  
proved - occurrences a f te r  pleading is filed - notice 

Although the new rules of civil procedure which became effective 1 
January 1970 liberalize pleading requirements, they require a claim for  
relief to be set forth suficiently particular to give the court and the 
parties notice of the occurrences- intended to be proved showing that the 
pleader is entitled to relief, G.S. 1A-1, Rule 8, and a pleading cannot give 
notice of occurrences that take place a year after the pleading is filed. 

5. Divorce a n d  Alimony 35 14, 16- alimony without divorce- testi- 
mony of adultery by spouse 

The wife is a n  incompetent witness to prove adultery of the husband, 
in a n  action for alimony without divorce. G.S. 50-10. 

APPEAL by defendant from Henderson, District Judge, 8 April 
1969 Civil Session of FORSYTH County District Court. 

Plaintiff instituted this action against her husband for alimony 
without divorce on 16 January 1968. The complaint alleged defend- 
ant abandoned plaintiff on 20 November 1967 and further "[t] hat  
throughout the marriage . . . defendant has constantly dated 
other women and still is dating other women; that the defendant has 
committed adultery on numerous occasions, and as the plaintiff is 
informed and believes has committed adultery since the separation 
of the parties in November of 1967." Defendant answered denying 
plaintiff's essential allegations and alleging that the separation re- 
sulted from plaintiff's wrongful conduct. 

Two issues were submitted to the jury and answered as follows: 

"1. Did the defendant abandon the plaintiff as alleged in the 
complaint? 

ANSWER: No 

2. Did the defendant commit adultery as alleged in the com- 
plaint? 

ANSWER: Yes" 

Defendant appealed from judgment entered on the verdict. 
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White,  Crumpler and Pfefferkorn b y  Will iam G. Pfefferkorn for 
plaintiff appellee. 

Wilson and Morrow b y  John F. Morrow for defendant appellant. 

GRAHAM, J .  
[I] The principal evidence offered by plaintiff on the issue of de- 
fendant's adultery related to certain conduct of defendant that oc- 
curred in January, 1969, approximately one year after the complaint 
was filed. Apparently no motion to amend the complaint to allege 
adultery on these occasions was addressed to the court below. 
Rather, upon objection by defendant to the admission of this evi- 
dence, plaintiff's counsel insisted to the court that evidence tending 
to show that defendant was "living with someone else" was compe- 
tent on the question of abandonment. Whether or not the evidence 
was competent for this purpose is not here material because in 
charging the jury on the issue of defendant's adultery the court re- 
capitulated the testimony concerning defendant's conduct "with an- 
other woman" in January of 1969. The jury, in determining the 
issue of adultery, was therefore permitted to consider evidence of 
acts of adultery that were not alleged in the complaint. 

E2, 31 It has long been the rule in this State that to establish a 
cause of action there must be both allegata and probata and the two 
must correspond. 6 Strong, N.C. Index 2d, Pleadings, § 36; Burns v. 
Burns, 4 N.C. App. 426, 167 S.E. 2d 82. Evidence not supported by 
allegations or in conflict therewith must be excluded. Vending Co. v. 
Turner, 267 N.C. 576, 148 S.E. 2d 531; E'ason v. Grimsley, 255 N.C. 
494, 121 S.E. 2d 885. 

[4] Though the new rules of civil procedure which became eff- 
fective 1 January 1970 liberalize pleading requirements, they never- 
theless require a claim for relief to be set forth sufficiently particu- 
lar "to give the court and the parties notice of the transactions, oc- 
currences, or series of transactions or occurrences, intended to be 
proved showing that the pleader is entitled to relief, . . ." G.S. 
1A-1, Rule 8. Suffice i t  to say that a pleading filed 16 January 1968 
cannot give notice of occurrences that do not take place until a year 
later. 

[5] The only evidence raising inferences that defendant engaged 
in adultery "as alleged in the complaint" was the testimony of the 
plaintiff wife. She testified over objection that on one occasion she 
had found her husband and another woman alone together in the 
bedroom of a house where they were attending a party. Defendant's 
counsel objected and requested to be heard in the absence of the 
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jury. The court answered: "I am not going to let her go that far." 
(Emphasis added). Plaintiff continued: "At the time, I left to get 
a cold cloth to take back to the bedroom. There was just two. There 
was carpet, they didn't know I was in the bedroom." Plaintiff later 
testified that shortly before the parties separated she found defend- 
ant's underwear and shorts covered with blood. In our opinion the 
admission of this evidence constitutes prejudicial error requiring a 
new trial. The husband and wife are incompetent witnesses to prove 
the adultery of the other in all divorce actions, including actions 
for alimony without divorce. G.S. 50-10; Hicks v. Hicks, 275 N.C. 
370, 167 S.E. 2d 761. 

We are not here concerned with whether the testimony of the 
wife, standing alone, was sufficient to carry the issue of the hus- 
band's adultery to the jury. The fact is the issue was submitted and 
the incompetent testimony of the wife was before the jury. We can- 
not say that the evidence was not considered by the jury as indicat- 
ing adulterous conduct on the part of the husband. 

Plaintiff has filed a motion in this court to amend her complaint 
to allege acts of adultery committed by the defendant in January of 
1969. Since this case must in any event be remanded for a new 
trial on all issues raised by the pleadings and evidence, we derry 
plaintiff's motion without prejudice to her to file a similar motion 
in the court below. 

New trial. 

BROCK and BRITT, JJ., concur. 

F R E D  M. BURR v. T H E  PRUDENTIAL INSURANCE COMPANY 
O F  AMERICA 

No. 7021SC15 

(Filed 25 February 1970) 

1. Insurance 6- construction of policies 
Since contracts of insurance are  prepared by the insurer, they will be 

liberally construed in favor of the insured and strictly against the insurer. 

2. Insurance 3 43.1- major medical policy - "hospital" - institution 
for treatment of mentally disturbed children 

Institution, denominated a school, which provided a residential treat- 
ment program for mentally and emotionally disturbed children was not 
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a "hospital" within the terms of a major medical expense insurance policy 
defining a hospital as  an institution for the care and treatment of sick 
and injured persons "with organized facilities for diagnosis and major 
surgery, and 24-hour nursing service," where there were no facilities for 
major surgery available on the premises and there was no affiliation ar- 
rangement with any other institution for the furnishing of facilities for 
major surgery, notwithstanding such facilities were available a t  two nearby 
hospitals. 

APPEAL by defendant from Seay, J., 26 May 1969 Civil Session 
of the Superior Court of FORSYTH County. 

This is a proceeding to recover, under a major medical expense 
insurance policy issued to him by defendant, expenses incurred by 
plaintiff in connection with his daughter's stay a t  the Devereux 
Foundation, Victoria, Texas. The matter was heard by Judge Seay 
without a jury, jury trial having been waived. After hearing the evi- 
dence and argument of counsel, the court found fact,s, made conclu- 
sions of law, and entered judgment for plaintiff. Defendant appealed. 

Hudson, Petree, Stockton, Stockton and Robinson b y  J. Robert 
Elster and John M.  Harrington for plaintiff appellee. 

Wharton, Ivey and Wharton b y  Richard L. Wharton for defend- 
ant appellant. 

Appellant brings forward seven assignments of error but con- 
cedes that they present but one question: Whether the expenses of 
plaintiff's daughter, Vicki Burk, a t  the Devereux Foundation were 
covered by its policy as eligible expenses for medical treatment and 
hospital charges under its defined coverage. 

If plaintiff is entitled to recover, he must bring himself within 
the coverage for which the policy was issued and for which defend- 
ant is obligated to pay. 

The portions of the policy pertinent to this appeal are: 

"Definitions. 

'Hospital'-- Wherever used in this Policy 'hospital' means 
only an institution operated pursuant to law for the care and 
treatment of sick and injured persons, with organized facilities 
for diagnosis and major surgery, and 24-hour nursing service. 
In no event however, shall such term include an institution which 
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is principally a rest home, nursing home, convalescent home or 
home for the aged. 

Part  I. Major Medical Expense Benefits. 

D. Eligible Expenses. 'Eligible Expenses' wherever used 
in this Part  I shall include only the following charges with re- 
spect to sickness or injury of a Covered Person incurred by or 
on behalf of such person for medical care and treatment of such 
person deemed necessary by a licensed physician, but shall in 
no event include charges in excess of the regular and customary 
charges for the services, supplies and equipment required for 
such care and treatment. A charge shall be considered to be in- 
curred on the date of the service, purchase or rental for which 
the charge is made. 

(1) Hospital Room, Board and Routine Services - Charges 
by a hospital for room, board and routine services including 
general nursing care during confinement as a resident inpa- 
tient in a hospital due to one sickness or one injury, incurred 
on or after the 91st day of such confinement. 

E. Exceptions to Eligible Expenses. 'Eligible Expenses' 
wherever used in this Part  I shall in no event include charges 
with respect to: 

(7) Mental illness or functional nervous disorder of any type 
or cause, but this exception shall not apply to charges in- 
curred during a period of confinement as a resident inpa- 
tient in a hospital;". 

[I] Our courts have long subscribed to the principle that, since 
contracts of insurance coverage are prepared by the insurer, they 
will be liberally construed in favor of the insured and strictly against 
the insurer. White v. Mote, 270 N.C. 544, 155 S.E. 2d 75 (1967). 
The general rules of construction are succinctly stated by Justice 
Lake in Insurance Co. v. Insurance Co., 269 N.C. 341, 152 S.E. 2d 
436 (1966) : 

"It is well settled that, in the construction of a policy of insur- 
ance, ambiguous provisions will be given the meaning most fa- 
vorable to the insured. Exclusions from and exceptions to un- 
dertakings by the company are not favored. Insurance Co. v. 
Insurance Co., 266 N.C. 430, 146 S.E. 2d 410; Anderson v. In- 
surance Co., 266 N.C. 309, 145 S.E. 2d 845. Nevertheless, i t  is 
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the duty of the court to construe an insurance policy as i t  is 
written, not to rewrite i t  and thus make a new contract for the 
parties. Hardin v. Insurance Co., 261 N.C. 67, 134 S.E. 2d 142; 
Richardson v. Insurance Co., 254 N.C. 711, 119 S.E. 2d 871; 
Pruitt v. Insurance Co., 241 N.C. 725, 86 S.E. 2d 401." 

[2] The principal question to be determined on this appeal is 
whether the Devereux Foundation a t  Victoria, Texas, is a "hospital" 
within the definition contained in the policy of insurance issued by 
the defendant to the plaintiff. 

The evidence for the plaintiff was, in substance, except where 
quoted, that Vicki Faith Burk, minor daughter of plaintiff, had 
been under the care of various psychiatrists since about 1962 when 
she was 13 years of age. She was under the care of Dr. Alanson 
Hinman, neurologic pediatric specialist, for about a year, during which 
time he counseled with her once each week. Dr. Hinman reached 
the point a t  which he felt he was not making any headway with 
Vicki and recommended a psychiatrist. Vicki's parents then placed 
her in the care of Dr. John M. Pixlcy, a psychiatrist, who treated 
hcr for about two and one-half years. Toward the end of her treat- 
ment with Dr. Pixley, Vicki ran away from home for the second 
time. When she was found, she refused to go home but did agree to 
see Dr. Pixley who prevailcd upon her to enter the minimal care 
unit of Baptist Hospital. While there, she refused to see her parents 
and continued to refuse to return home. On the advice of Dr. Pixley 
and the opinion of Dr. Grant that she should see a child psychiatrist, 
she was admitted to Duke Hospital where she remained for three 
wecks under the care of Dr. Jones. The pIaintiff7s evidence is some- 
what contradictory as to whether Dr. Jones recomniendcd Devereux. 
Mrs. Burk testified that Dr. Jones had told her Duke did not have 
the facilities for treating a patient of Vicki's sort; that  he would 
recommend some sort of psychiatric institution but had hesitated to 
because "they are few and far between and very expensive." Mrs. 
Burk further testified that after that visit she "askcd a friend of 
mine who was friendly with the head of Salem Academy and she 
told her Devereux and said she knew that Devereux was this type 
place, for adoIescent children, and we contacted Devereux as to the 
possibility of getting Vicki in. I don't recall that we received any 
recommendation from him (Dr. Jones) about Devereux. He had 
heard of Devereux, as I recall, and he felt we were fortunate in be- 
ing able to get her into it." The Burks called the home office of the 
Devereux Foundation in Devon, Pennsylvania, and were told they 
had no room but might have in June. They noticed there was a di- 
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vision in Victoria, Texas, where they had a friend, who arranged an 
appointment for them the Tuesday following. The plaintiff testified: 
"Dr. Jones recommended that Duke didn't have proper facilities for 
the treatment Vicki needed and he didn't think she could be success- 
fully treated on an outpatient basis. I asked him how then should 
she be treated and he said there were several places in the country 
that could give this inpatient treatment but that they were very ex- 
pensive. We went about finding facilities for Vicki and located the 
Devereux facilities in Victoria, Texas." Dr. David Jones testified: 
"I recommended Vicki Burk be treated in a facility of this type. I 
suggested Devereux. It would have facilities not available a t  Duke." 
"I didn't receive any follow-up reports from the Devereux School." 
Dr. Pixley testified that he had gotten ''very complete psychological 
reports from Devereux Foundation in Vicki's case." He received an 
initial evaluation of Vicki from W. C. Leiding, Ph. D., Director of 
Professional Services. The report then was by Dr. Uri Gonik, of 
the Department of Psychology a t  the Devereux Foundation, also a 
Ph. D. and a staff psychologist. 

Richard Danko testified that he was Chief Administrator of the 
Devereux Foundation a t  Victoria, Texas a t  the time Vicki was there. 
The facilities included a gymnasium, swimming pool, tennis courts, 
football field, track, baseball field, library, stage, theatre, wood- 
shop, automobile maintenance shop, sewing area, recreation area, 
and all these are important to the therapeutic program. Members 
of the staff who have been trained in the Devereux approach in a 
residential treatment program are responsible for carrying out the 
program. "These persons are not medical doctors." Mr. Danko testi- 
fied that persons in attendance a t  the Devereux facility are referred 
to as "students" because "therapeutically this is important." They 
employed 25 or 26 teachers trained in special education. "Answer- 
ing your question how many classrooms we had, if you are speaking 
of the rooms used for therapy, art therapy, music therapy, I would 
assume we had approximately 30 areas for programming." The va- 
cation schedule takes place three times during the year: Christmas, 
Easter and post-camp. The post-camp vacation is the latter part of 
August, but Christmas and Easter would coincide with the public 
school vacation. Some of the youngsters do not receive vacations. 
The fee for the care and treatment of children a t  Devereux is called 
a tuition fee. No physician is in residence on the campus with the 
exception that Dr. Uldahl is in residence three days and three eve- 
nings. The physicians providing staff services live in the community 
and have private practices. Two registered nurses were employed 
and when they were not there, there were licensed vocational nurses 
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there. Devereux did not have an X-ray machine, electroencephalo- 
graph or electrocardiograph machine, anesthetics and devices for ad- 
ministering them, blood bank, laboratory equipment, operating room, 
recovery room or electroshock equipment. None of these facilities is 
available on the premises. They are available in Victoria. There is 
no common control, purpose, administration, or financing of Citizens 
Memorial Hospital and Devereux. For the services performed by 
the hospital, they send bills to Devereux in the ordinary course of 
business. There is no original contract which governs the services 
that are to be performed. They bill Devereux on a case-by-case 
basis. The Citizens Memorial Hospital is a completely separate in- 
stitution. It is about three and one-half miles from Devereux. The 
Devereux facility a t  Victoria has never applied for accreditation 
with any professional hospital or medical association. It is not listed 
in any professional index or directory as a private mental hospital. 
It is listed as a school in the yellow pages of the phone book. It is 
licensed by Texas as a child-care facility. Devereux does not claim 
that i t  is a hospital. It is a residential treatment program for the 
care of mental health and psychiatric problems. "We don't have 
need for major surgery a t  our facility. We do not have any facilities 
for performing major surgery." Facilities are available to the Dev- 
ereux Foundation for major surgery or other medical type treatment 
if needed. 

Dr. George A. Constant testified that he is a physician, a con- 
sultant for Devereux, considered himself to be on the staff, and 
was paid a fee for services as an independent contractor on an in- 
dividual basis. There are no facilities a t  Devereux for major sur- 
gery. Surgical facilities are available to the patients a t  Devereux 
from either of the two hospitals in Victoria, the Citizens Memorial 
or DeTar. Over objection, Dr. Constant testified "There is an ar- 
rangement between them." Citizens Memorial is an institution that 
is completely separate and apart from the Devereux facility. There 
is no unity of control, purpose, administration or financing between 
them, "only just a gentlemen's agreement that we use the Citizens 
Memorial Hospital as an extension of Devereux for the purpose of 
taking care of their physical illnesses, you see, and whatever somatic 
therapies that have to be administered psychiatrically." (Quoted 
portion subject of motion to strike which was denied.) 

Dr. Uri Gonik, Ph. D.  in psychology, testified that Vicki Burk 
was under his care and supervision a t  Devereux, having been en- 
rolled in early February 1965. Devereux has teachers whose primary 
function is to get across subject matter but this is not their sole re- 
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sponsibility, L'bccausc they are also trained and guided and are re- 
sponsible for the monitoring the well-being of the children and re- 
porting back and doing an awful lot of individual inter-personal type 
of tutorial communications and establishing relationships." When 
a child comes to Devereux he is not automatically examined by a 
psychiatrist. Dr. Uldahl, the staff psychiatrist, sees six or seven 
people a day for the three days she is in residence. Whenever psy- 
chiatric consultations are necessary in town, these are arranged for. 
Surgical facilities arc available to the patients, if necessary, a t  the 
hospitals in town, either Citizens Memorial or DeTar. There are no 
facilities a t  the Devereux facility for performing major surgery. 
These facilities are available to Devereux. There is no psychiatrist 
who has operational direction and control of Devereux a t  Victoria. 

Plaintiff's evidence also shows that while a t  thc Devereux facility, 
Vicki Burk was hospitalizcd a t  Citizens Memorial Ilospital from 18 
Decemher 1965 to 30 December 1965. The attending physician's re- 
port was signed by Dr. Constant and the diagnosis was "adolescent 
adjustment reaction". His bill showed "Consultation, Examination 
and Admission to Citizens Memorial Hospital 50.00; 12 hosp. days 
@ $15 per day 180.00", the total bill to "Miss Vicki Burk" being for 
$230. Plaintiff's exhibits also include a check to Dr. Uri L. Gonik 
for $225 for Vicki Burk. 

We do not discuss defendant's evidence, because i t  appears to us 
abundantly clear that defendant's niotion a t  the close of plaintiff's 
evidence should have becn granted. Wc do not decide whether the 
charges for which plaintiff seeks to recover are "charges with re- 
spcct to sickness or injury of a Covered Pcrson incurred by or on 
behalf of such person for medical care and treatment of such person 
deemed necessary by a licensed physician . . ." In  our view of the 
matter, the appeal is determined by the answer to the question: "Is 
Devereux a 'hospital' within the meaning of the policy?" We con- 
clude that the answer is No. 

The policy clcarly and unambiguously defines "hospital" as "only 
an institution operated pursuant to law for the care and treatment 
of sick and injured persons, with organized facilities for diagnosis 
and major surgery, and 24-hour nursing service." (Emphasis sup- 
plied.) 

Plaintiff earnestly contends that the evidence is clear that fa- 
cilities for major surgery were available and that that is substantial 
compliance with the requirement and, therefore, sufficient. H e  relies 
on Travelers Insurance Company v. Esposito, 171 So. 2d 177 (Fla. 
Dist. Ct. App. 1965). There the policy defined "hospital" as an in- 
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stitution which, among other things, 'Lcontinuously provides Twenty- 
four hour a day nursing service by or under the supervision of reg- 
istered graduate nurses and is operated continuously with organized 
facilities for operative surgery." The institution involved was Dev- 
ereux Foundation a t  Victoria, Texas. The appellant contended that 
Devereux did not qualify because of its very limited medical and 
diagnostic facilities and because i t  had no facilities for operative 
surgery. The Court stated that Dr. Constant's deposition "discloses 
ample diagnostic and medical facilities, and that thcre was an affilia- 
tion with another hospital for diagnostic and surgical facilities. Such 
an arrangement with another hospital was sufficicnt compliance with 
the requirements to have facilities for diagnosis and operative sur- 
gery.", and afirmcd the trial court's judgment for plaintiff. The 
Florida Court cited only one case as authority for its position: Re- 
serve Life Insurance Company v.  Marr, 254 F.  2d 289 (9th Cir. 
1958). Thcre the plaintiff had been confined in the Jane O'Brien 
Hospital for 14 months. At the time of plaintiff's admission, the in- 
stitution was licensed by the State of Washington as a "nursing 
home" to maintain 61 beds and i t  had a daily average of 50 pa- 
tients for the year in question. It had a registered nurse on duty a t  
all times, X-ray facilities, and full-time facilities for overnight resi- 
dent patients, for administering oxygen, and for taking blood 
samples. The policy defined hospital as ''an institution which has a 
laboratory, X-ray equipment and an operating room where major 
surgical operations may be performed, and which maintains perm- 
anent and full time facilities for the care of over-night resident pa- 
tients under the supervision of a licensed Doctor of Medicine or 
Osteopathy and which has a Graduate Registered Nurse always on 
duty." Jane O'Brien had no operating room but "an arrangement 
existed whereby the operating room facilities of the Sacred Heart 
Hospital, one and one-half blocks away, wcre available if the pa- 
tient's doctor wished to use them". The Court said. the policy con- 
tained no requirement that an operating room be on the premises, 
that the latter portion of the definition was an~biguous in that the 
supervision phrase could be read to modify either the "facilities" 
themselves or the "patients" using the facilities. If read the latter 
way, the Court found sufficicnt compliance and construed the policy 
in favor of the insured, finding that the facilities of t>he institution 
in which the insured was confined were in "substantial compliance" 
with the definition of a "hospital" contained in the policy. 

Other cascs involving a similar question which were dccided on 
the basis of an arrangement with another institution are: Reserve 
Life Insurance Co. v .  Mattocks, 6 Ariz. App. 450, 433 P. 2d 303 
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(1967), where therc was a written '(Affiliation Agreement" between 
the Elks Hospital and St. Mary's I-lospital "for the purpore of pro- 
viding to the patients of the Elks Hospital accredited diagnostic, 
therapeutic, and surgical services". McKinney v. American Security 
Life Insurance Company, 76 So. 2d 630 (La. App. 1954), where the 
policy required that an institution qualifying as a "hospital" under 
the policy must have X-ray equipment and where, from the agreed 
facts, i t  appeared that X-ray service was available to the institution 
under contract with another institution. It is interesting to note that 
the definition of a "hospital" in the policy before the Court in Mc- 
Kinney was identical to that. in Reserve Life Insurance Co. v. Marr, 
supra, decided four years later. No question of ambiguity was raised 
in McKinney. 

The evidence before us discloses no affiliation arrangement with 
any hospital. It is true that all witnesses for plaintiff testified that 
facilitics for major surgery were available a t  Citizens Memorial 
Hospital or DeTar Hospital. I t  is also true that Dr. Constant, over 
objection, testified that there was ('a gentlemen's agreement that we 
use the Citizens Memorial Hospital as an extension of Devereux 
for the purpose of taking care of their physical illnesses . . . and 
whatever somatic therapies that have to be administered psychi- 
atrically." The uncontradicted evidence is that there were no fa- 
cilities for major surgery available on the premises. Mr. Danko, t.he 
administrator, testified that there uras no original contract govern- 
ing the services to be performed by Citizens Memorial, that Dev- 
ereux was billed on a case-by-case basis, and that for services per- 
formed by Citizens Memorial, Devereux was billed in the ordinary 
course of business. The evidence is clear that the youngsters from 
Devereux in need of surgery or hospitalization were admitted to 
Citizens Menlorial as any other patient of any practicing physician 
would be admitted. Plaintiff's daughter was admitted by Dr. Con- 
stant who billed plaintiff for the admission and for his daily visits 
to her a t  the hospital. The hospital bill for her hospitalization was 
to "Burk, Vicki; Devereux School, Victoria, Texas7'. I t  showed "Fred 
Berk (sic): Father" and listed Dr. Constant as physician. Even if 
we conceded that an agreement would bring Devereux within the 
terms of the policy, which we do not, we find nothing in the evidence 
showing an arrangement between Devereux and any other institution 
for the furnishing of facilities for major surgery. 

In our view of the matter, availability of such facilities is not 
sufficient under the terms of the policy. The language used in the 
policy sued on is simple, clear, and unambiguous. It is repeated here 
for emphasis: " 'hospital' means only an institution . . . with or- 
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ganizcd facilities for diagnosis and major surgcry, . . ." The word 
"available" nowhere appears. 

In Guardian Lile Insurance Co. of America v. Scott, 405 S.W. 2d 
64 (Supreme Court of Texas 19GG), the qucstion presented on appeal 
was whether the Devereux Foundation of Victoria, Texas, was a hos- 
pital as that term was defincd in a major medical expense policy is- 
sued by the insurer to plaintiff. The policy defined a hospital as an 
institution which, among other rcquirernents, "has facilities . . . 
including facilities for diagnosis and major surgcry." It was undis- 
puted a t  that trial that Devereux had no facilities for X-ray, lab- 
oratory work, or major surgery. Devereux's administrator there stated 
in his deposition that Devereux had access to the facilities of one or 
more Victoria hospitals with which the Foundation doctors were as- 
sociated. The Court stated that the policy was unambiguous and 
that a policy which provides coverage only if the institution "has" 
stated facilities does not mean that there is coverage if i t  ''has access" 
to such facilities in another institution a t  a different place. Plaintiff 
argues, however, that the word "with" used in the policy before us 
is not as strong as the word "has" and suggests that by using the 
word "with" thc defcndant has used a " 'dippery' word to mark out 
and dcsignate those who are insured by the policy" citing James- 
town Mutual Insurance Co. v. Nationwide Mutual Ins. Co., 266 N.C. 
430, 146 S.E. 2d 410 (1966), where the Court said: "If, in the ap- 
plication of this principle of construction, the limits of coverage slide 
across the slippery area and the company falls into a coverage some- 
what more extensive than i t  contemplated, the fault lies in its own 
selection of the words by which it chose to be bound." We agree 
with the rule stated but fail to see its application hcre. Giving the 
words used their ordinary and accepted meaning, we find no am- 
biguity nor slippery words or phrases. Indced, we find that "having" 
is listed as a synonym for "with". J. I.  Rodale, The Synonym Finder 
(1967). 

In Prudential Insurance Co. of America u. Cline, 51 Tenn. App. 
636, 371 S.W. 2d 158 (1963), thc policy defined "hospital" as mean- 
ing, among other things, an institution which provides named fa- 
cilities "under the supervision of a staff of physicians, with twenty- 
four hour a day nursing service by registered graduate nurses." The 
institution involvcd was the Brown Schools, Austin, Texas, a resident 
treatment centcr for children with mental or emotional disorders. 
There the Court said: "The daily visit of a physician, whose office 
was in Austin, Tcxas, even when supplemented by frequent visits 
of other Austin physicians, cannot be considered as constituting, 
'staff of physicians'. Neither can the daily presencc of one registered 
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nurse for eight to nine hours at  the school, even though she might be 
subject to being called back a t  any time during the period of twenty- 
four hours, constitute the 'twenty-four hour a day nursing service by 
registered graduate nurses' required by the insurance certificate." 
Obviously, the lacking facilities were available but the plain, un- 
ambiguous terms of the policy did not include the word "available". 

A very recent case involving the Devereux Foundation in Devon, 
Pennsylvania, is Travelers Insz~rance Co. v. Page, 120 Ga. App. 72, 
169 S.E. 2d 682 (1969). There one of the requirements in the policy 
definition of "hospital" was that i t  be "operated continuously with 
organized facilities for operative surgery." Although recovery was 
allowed under a broad interpretation of "operative surgery", the 
Court refused to accept the argument that "with organized facilities 
for operative surgery" meant "available" facilities. The Court found 
no "working arrangement" with another institution from the evi- 
dence and said: '(The evidence shows conclusively that no 'arrange- 
ments' existed and that area hospitals were used only when a private 
physician would be called in, who was a member of the staff of the 
nearby hospital, and this physician would get the child admitted for 
surgery or for the use of other facilities not available a t  the insti- 
tution, just as any other member of the public would be admitted." 

While we recognize that institutions such as the Devereux Foun- 
dation are filling a real need in the treatment of many emotionally 
and mentally disturbed adolescents and furnishing services not 
available a t  most hospitals, and that the necessary expense for treat- 
ment for a child a t  such an institution is frequently rather astro- 
nomical; nevertheless, our compassion for the parents cannot over- 
ride what we think are plain and unambiguous terms of an insurance 
contract. To construe this policy otherwise would result in creating 
an ambiguity where none exists. We are not a t  liberty to rewrite, 
under the guise of judicial construction, a contract the terms of 
which are plain and unambiguous. Anderson v. Insurance Co., 266 
N.C. 309, 145 S.E. 2d 845 (1966). 

For the reasons stated herein, the judgment of the trial court 
must be 

Reversed. 

MALLARD, C.J., and VAUGHN, J., concur. 
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LEWIS B. UNDERWOOD, ADMINISTRATOX OF TITI'. ESTATE OF HAROLD DEAN 
UNDERWOOD, DECEASED V. 0. I?. STAFFORD, JR., PICI iETT C. 
STAFFOllD, ROBERT L. LENTZ, MRS. ROBERT L. LENTZ, SOTJTH- 
ERN EXCESS, INC., AND BAILUAltA C. WICSTMORELAND, RECEIVER 
OF SOUTHERN, EXCESS, INC. 

No. 7021SC135 

(Filed 25 February 1950) 

1. Appeal a n d  E r r o r  § 57- findings t o  which n o  exception is made  
Findings of fact to which appellant has taken no exception a re  binding 

on appeal. 

2. Corporations 3s la, 13- wrongful appropriation of corporate prop- 
er ty by stockholders - findings by  court 

In  this action by a judgment creditor of a corporation alleging that 
stockholders and directors of the corporation committed a fraud on the 
corporation and its creditors by appropriating the corporate assets to their 
own use, the trial court on competent evidence made findings of fact 
which support its conclusions of law that there has been no wrongful or 
fraudulent conveyance, distribution or appropriation of assets of the cor- 
poration by defendants. 

3. Corporations §§ 13, 30- improper preference of creditors - suffi- 
ciency of allegations 

In  a n  action by a judgment creditor of a corporation against stock- 
holders of the corporation, allegations that there were no other creditors 
of the corporation whose rights have been affected by defendant stock- 
holders' wrongful appropriation of corporate assets is insuflicient to allege 
a cause of action based an the theory that payments had been made to 
other creditors in which plaintiff had a right to share. 

4. Appet l  a n d  Er ror  § 4; Corporations 33 13, 30- theory of case 
at trial and  on  appeal 

Where a casc was tried upon the theory that  defendant stockholders 
had wrongfully appropriated corporate assets to their own use, plaintiff 
may not on appeal urge a different theory based upon the contention that 
other creditors were improperly preferred. 

5. Corporittions 5 16- f d l u r e  t o  issue stock for  valuable consideration 
-lack of proof 

In this action by a judgment creditor of a corporation against directtm 
and stockholders of the corporation, there was a failurc of proof of plain- 
tiff's allegation that defendants were liable to the corporation for failure 
to issue its stock for a valuable consideration or to issue any stock. 

6. Corporations 1 s  sale  of corporate assets to stockholders - valu- 
able consideration - sufficiency of evidence 

In this action by a judgment crcditor of a corporation against directors 
and stockholders of thc cormration for wrongful appropriation of cor- 
porate assets, the evidence was sufficient to support Endings by the court 
that two automobiles acquired by defendants from the corporation had 
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I no economic value to the corporation since the unpaid balance of the 
payments due thereon assumed by defendants equalled or exceeded their 
value, and that defendants paid the corporation a fair and adequate 
price for corporate assets having a value to the corporation or its creditors. 

APPEAL by plaintiff from Martin, (Robert M.), S.J., 29 July 1969 
Session of FORSYTH Superior Court. 

Plaintiff originally instituted this action on 31 October 1963 
against the individual defendants, alleging that  in May 1963 plain- 
tiff had recovered a judgment in the amount of $8,000.00 against 
Southern Excess, Inc., a corporation, and that after notice of plain- 
tiff's claim, defendants, as officers, directors and stockholders of 
Southern Excess, Inc., had committed a fraud upon creditors by 
wrongfully appropriating to themselves all of the assets of the cor- 
poration. A trial held a t  the 31 October 1966 civil session of Forsyth 
Superior Court resulted in a judgment of involuntary nonsuit. On 
appeal, the North Carolina Supreme Court, without dealing with the 
merits, vacated the judgment and remanded the case, holding that  
the corporation should be made a party to the action and that  the 
appointment of a receiver would be appropriate. Underwood v. Staf- 
ford, 270 N.C. 700, 155 S.E. 2d 211. The opinion of the Supreme 
Court contains a statement of the circumstances which gave rise to 
plaintiff's claim against the corporation, and these will not be re- 
stated here. 

On remand to the Superior Court, the corporation, Southern Ex- 
cess, Inc., was made a party defendant, a receiver was appointed for 
i t ,  and the receiver was also joined as a party defendant. On 28 
March 1968 plaintiff filed an amended complaint in which he re- 
peated essentially the same allegations as contained in the original 
complaint, with appropriate changes to reflect the presence of the 
two additional defendants. The gravamen of the amended complaint, 
as  of the original complaint, is the allegation, contained in paragraph 
XI1  of the amended complaint, to the effect that between 30 Sep- 
tember 1960 and 1 April 1961 the defendants (presumably referring 
to the individual defendants) distributed and divided among them- 
selves all of the assets of Southern Excess, Inc., and appropriated 
such assets to their own use, that  such appropriation of assets was 
fraudulent as to the corporation and its creditors, and that  the rea- 
sonable value of the assets so appropriated by the defendants ex- 
ceeds the amount of plaintiff's claim. The amended complaint con- 
tained a new allegation, in paragraph XIII ,  that the individual de- 
fendants "are jointly and severally liable to Southern Excess, Inc. 
for the fraudulent distribution of its assets and the failure to issue 
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its stock for a valuable consideration or to issuc any stock, and 
said assets should be recovered by the receiver of Southern Excess, 
Inc. and held for the use and benefit of the creditors of Southern 
Excess, Inc., who have claims against the same." The original corn- 
plaint contained an allegation, not repeated in the amended corn- 
plaint, in which plaintiff alleged on information and bclief that 
"there are no other creditors of Southern Excess, Inc., whose rights 
have been adversely affected by defendants' wrongful appropriation 
of corporatc assets." 

The receiver filed answer alleging that  according to information 
available to  her the corporation was without assets with which to 
satisfy plaintiff's claim or to  finance legal proceedings against the 
other defendants, but that  the receiver was ready and willing to ac- 
cept and administer any funds which might be recovered in this ac- 
tion. The individual defendants, 0. F. Stafford, Jr., and Pickett C. 
Stafford, filed answer denying the material allegations as  contained 
in paragraphs XI1 and XI11 of the complaint, and in a further an- 
swer set up the statute of limitations as pleas in bar. 

The parties waived jury trial and agreed that  the judge might 
make findings of fact, conclusions of law, and enter judgment thereon. 
At the close of plaintiff's evidence and a t  the close of all the evidence 
defendants moved for nonsuit. These motions were overruled. The 
court then overruled the pleas in bar and entered judgment making 
detailed findings of fact, including, in substance, the following: 

Southern Excess, Inc., (formerly Freeman and Stafford Insur- 
ance Agency, Inc.) is a North Carolina corporation which previously 
was engaged in business as an insurance agency specializing in hard- 
to-place risks. The corporation had formerly enjoyed some success, 
but in late 1960 it  could no longer find any insurance company with 
which this type of business could be placed a t  rates which could be 
marketed successfully, and by February, 1961, i t  had ceased doing 
business. At  that  time i t  owned only certain office fixtures and furni- 
ture, two automobiles, a lot a t  Atlantic Beach, and a boat and trailer. 
The officers of the corporation had a used officc furniture company 
make an appraisal of the office fixtures owned by the corporation 
and subsequently the defendant 0. F. Stafford, Jr., purchased ap- 
proximately one-half of these fixtures and the defendant Robert L. 
Lentz purchased the other one-half. Each, in April, 1961, paid to the 
corporation an amount which was a fajr and adequate consideration 
for all the furniture and fixtures thus acquired. 

In  January, 1962, the officers and stocliholders retained Charles 
F. Dameron, an attorney, to effect an orderly dissolution of the cor- 
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poration and Articles of Dissolution were prepared and filed with 
the Secretary of State on 6 June 1962. Notice of dissolution was 
published in the newspapers as required by law beginning on 11 
June 1962. Mr. Dameron then took appropriate steps to ascertain 
what the assets of the corporation were which were available for 
distribution and what liabilities were to be paid from the assets. 
Mr. Stafford and Mr. Lentz paid into Mr. Dameron's hands $230.00 
each to be used in liquidating the corporation, since no funds were 
in corporate hands. Also, Mr. Stafford paid into Mr. Dameron's hands 
$472.97 to be used to satisfy certain tax and other liabilities. 

Findings of Fact Nos. 18, 19 and the first portion of No. 20 were 
as follows: 

"(18) Mr. Dameron, after considerable difficulty and placing 
of the lot with a reakor, sold the lot a t  Atlantic Beach for 
$1500.00 and this amount was used by him in tlhe satisfaction 
of claims against the corporation. 

(19) Mr. Dameron advertised the boat and trailer and that 
was finally sold to a Dr. Grady Love in Greensboro for $350.00, 
which sum was used by Mr. Dameron in the satisfaction of 
claims against the corporation. 

(20) Southern Excess, Inc. owned title to two automobiles 
which had no economic value to the corporation, i t  having no 
equity therein a t  the time t,he defendants acquired them and 
assumed liability for the  payment,^ due thereon, which payments 
equaled or exceeded the value of the automobiles. 

All funds received by Mr. Dameron were distributed to bona 
fide creditors and all obligations and claims against Southern 
Excess, Inc., of which Mr. Dameron was aware were resolved. 

19 . . . 
No exception was taken to any of the foregoing findings of fact. 

The court, in addition, made the following findings of fact, to all 
of which the plaintiff excepted: 

"(13) . . . There has been no wrongful or fraudulent distri- 
but,ion of corporate funds to the defenda.nts or otherwise." 

"(20) . . . The defendants received none of the proceeds 
realized from the sale of the assets of Southern Excess, Inc. No 
one on behalf of the plaintiff made any demand upon Mr. Dam- 
eron for payment of this or any claim." 

"(22) All property of Southern Excess, Inc., which was ac- 
quired by the defendants, having value to the corporation or its 
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creditors was acquired by defendants as the result of a bona fide 
purchase for adequate consideration." 

Upon the findings of fact and mixed findings of fact and conclu- 
sions of law, the court made the following conclusions of law, to all 
of which plaintiff excepted: 

"(1) There has been no wrongful distribution, appropriation 
or sale of assets of Southern Excess, Inc., by or among the de- 
f endants ; 

(2) The defendants are not liable to the corporation or to this 
plaintiff, there having been no breach of any fiduciary obliga- 
tion and no breach of any duty owed by the defendants to 
Southern Excess, Inc., or to the plaintiff; 

(3) The defendants' conduct in regard to the corporate assets 
of Southern Excess, Inc. has been one of fair dealing and full 
disclosure and as to this plaintiff, creditors of Southern Excess, 
Inc., and Southern Excess, Inc., itself, there has been no fraud- 
ulent appropriation of assets of the corporation by the defend- 
ants. 

(4) The property of Southern Excess, Inc., having value which 
was received by the defendants was received under bona fide 
sales for adequate consideration. 

( 5 )  There has been no fraudulent conveyance distribution or 
appropriation of any of the assets of Southern Excess, Inc. 

(6) Neither Southern Excess, Inc., Barbara Westmoreland, as 
Receiver of Southern Excess, Inc., nor this plaintiff have any 
right of recovery from and of these defendants or any of them 
by reason of the matters and things alleged in the complaint in 
this action." 

From judgment that plaintiff recover nothing of defendants and 
dismissing the action, plaintiff appealed. 

Alvin A. Thomas and Randolph and Randolph by Clyde C. Ran- 
dolph, Jr., for p1ainti.f appellant. 

Jordan, Wright, hTichols, Caffrey and Hill, by William T. Cafl- 
rey for defendants, 0. F. Stafford, Jr., and Pickett C. Stafford, up- 
pellees. 

PARKER, J. 
Appellant assigns as error the trial court's conclusions of law and 

the judgment based thereon. In this assignment we find no merit. 
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[I, 21 Plaintiff alleged that the stockholders and directors had 
committed a fraud upon the corporation and its creditors by dis- 
tributing and dividing among themselves all of the corporate assets 
and appropriating such assets to their own use. Plaintiff's evidence 
failed to support this allegation. On competent evidence the trial 
court found the facts to be otherwise. To most of these findings ap- 
pellant has taken no exception. They are conclusive on appeal. Nu- 
tionwide Homes v. Trust Co., 267 N.C. 528, 148 S.E. 2d 693. The 
court's findings of fact support the conclusions of law, which in turn 
support the judgment entered. 

By brief and argument appellant stresses the fact that  the cor- 
porate balance sheet of 30 September 1960 showed total assets of 
$70,617.16, of which $57,334.53 were current, and that the evidence 
disclosed and the judge found as a fact that  by February, 1961, 
when the corporation had ceased doing business, only certain fixed 
assets remained. From this appellant argues there must have been 
some improper distribution of the approximately $57,000.00 of cur- 
rent assets. The evidence, however, is that  the same balance sheet 
showed liabilities of $59,926.02, of which $56,754.02 were current 
liabilities, and that  corporate assets were applied to pay corporate 
liabilities. There was a complete failure of proof to support plain- 
tiff's allegation that  corporate assets were in~properly distributed 
among the stockholders. The only corporate assets which, so far as 
the evidence disclosed, were transferred to the stockholders; consisted 
of certain office furniture and fixtures and two automobiles. The 
trial court found as a fact that  the stockholders had paid the cor- 
poration a fair and adequate consideration for the furniture and 
fixtures and that  the automobiles had no economic value to the cor- 
poration, since the unpaid balance of the mortgage payments due 
thereon assumed by the transferees equalled or exceeded their value. 
Appellant did not except to these findings. 

13, 41 It is true, of course, that those charged with the liquidation 
upon dissolution of a corporate business may not lawfully prefer one 
creditor or group of creditors over others in the same class. Plain- 
tiff, however, has never alleged that  the defendant stockholders and 
directors did this. Neither in the original complaint filed in 1963, 
nor in the amended complaint filed in 1968 after one trial and ap- 
peal to the Supreme Court, is there any such allegation. The allega- 
tion in the original complaint that "there are no other creditors of 
Southern Excess, Inc., whose rights have been adversely affected by 
defendants' wrongful appropriation of corporate assets," falls far 
short of alleging a cause of action based on the theory that  payments 



226 I N  T H E  COURT OF APPEALS [7 

had been made to other creditors in which plaintiff had a right to 
share. Furthermore, this allegation was omitted from the amendcd 
complaint. "The plaintiff must make out his case secundum allegata, 
and may recover, if a t  all, only on the theory of the complaint. Proof 
without allegation and allegation without proof are equally fatal." 
6 Strong, N.C. Index 2d, Pleadings, Sec. 36. This cause having been 
twice tried upon the theory alleged, that, the defendant stockholders 
had wrongfully appropriated corporate assets to their own use, the 
appellant may not now on this appeal urge a different theory based 
upon the contention that other creditors were improperly prcferred. 
"Where a cause has been tricd on one theory in the lower court, ap- 
pellant will not be permitted to urge a different theory on appeal." 
1 Strong, N.C. Index 2d, Appeal and Error, Sec. 4, p. 108. 

[5] There was also a failure of proof of the allegation, which first 
appeared in paragraph XI11 of the amended complaint, that the 
defendants were liable to t,he corporation for "the failure to issue its 
stock for a valuable consideration or to issue any stock." The evi- 
dence indicates that the present defendant stockholders acquired 
their stock in Southern Excess, Inc., by purchase from earlier stock- 
holders. The corporation was previously named Freeman and Stafford 
Insurance Agency, Inc., and the evidence indicates the corporation 
had a tax loss carry over a t  the time the present stockholders ac- 
quired their stock and took control of its operations. However, no 
evidence was offered to support plaintiff's allegation that there had 
been a failure to issue stock for a valuable consideration or to issue 
any stock. 

Appellant's assignments of error 2 through 6 inclusive are di- 
rected to the trial court's rulings excluding certain proffered testi- 
mony. We have examined all of these carefully and are of the opinion 
that none of t,he excluded testimony bore with sufficient materiality 
upon any issue in this case as to make the court's action in excluding 
i t  prejudicial to the appellant. These assignments of error are over- 
ruled. 

[6] Appellant assigns as error the finding of fact made by the trial 
court that the two automobiles acquired by the defendants had no 
economic value to the corporation a t  the time defendants acquired 
them, contending there was no competent evidence to support this 
finding. In our opinion there was sufficient competent evidence to 
support this finding. In  addition, appellant made no exception to this 
finding, and in the absence of any exception, this finding of fact 4s 
binding on appeal. Nationwide Homes v. Trust Co., supra. Appel- 
lant did except to and assign as error the finding of fact that "[all1 
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property of the corporation which was acquired by the defendants, 
having value to the corporation or its creditors was acquired by de- 
fendants as a result of a bona fide purchase for adequate considera- 
tion." This finding was clearly supported by competent evidence, and 
the assignment of error directed to this finding is overruled. 

Appellant's final assignment of error is directed to the trial court's 
refusal to make certain findings of fact as proposed by the plaintiff. 
We have examined all of these and are of the opinion that the pro- 
posed findings were not determinative of any issue in the case or 
were adequately covered by findings of fact which the court did 
make. This assignment of error is also overruled. 

The judgment appealed from is 

Affirmed. 

CAMPBELL and HEDRICK, JJ., concur. 

QUADRO STATIONS, INC. AND ATLANTIC RICHFIELD COMPANT v. 
JAMES R. GILLEY AND WIFE, SYLVANIA M. GILLEY; WESLEY 
BAILEY, TRUSTEE; AND THE NORTHWESTERN BANK 

No. 7021SC5 

(Filed 25 February 1970) 

1. Deeds § 19- restrictive covenants - use of property - competition 
with covenantee - enforcement 

Covenants restricting the use of property for purposes competitive with 
those of the covenantee are  generally enforceable where they involve only 
partial restraints of trade, are founded on smcient consideration, and 
are reasonably limited as  to duration and area covered. 

2.. Contracts § 7- part ia l  restraint  of t rade  - contracts enforceable 
Contracts in partial restraint of trade are enforceable where (1) they 

are founded on a valuable consideration, (2)  the restrictions imposed a re  
reasonably necessary to protect the legitimate interest of the covenantee, 
and (3) the limitations or restrictions are reasonable as to time and area. 

3. Deeds § 19- restrictive covenants - consideration - sufllciency of 
stipulation 

In action by an oil company seeking injunctive relief against defendants 
for their alleged violations of a covenant agreement restricting the use of 
certain property from the sale and advertisement of petroleum products, 
a stipulation between the parties that the restrictive covenant agreement 
was part and parcel of the consideration running to oil company's grantor 
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from the original grantor in connection with the purchase of the prop- 
erty, held sufficient to establish that the rwtrictive agreement was founded 
on a valuable considcration. 

4. Deeds § 19; Monopolies § 2- restrictive covenants - filling sta- 
tion - protection against competition - enforcement of covenan6 

A restrictive covenant betwcen the grantor of a lot and the grantee, the 
predecessor in title to an oil company, ~n-oviding that a four-acre tract 
adjoining the lot will not be used for the ,sale and advertising of any 
petroleum products for a period of twenty-five years, which covenant was 
executed contemporaneously with the conveyance to the grantee of the lot 
a s  a site for a filling station, Weld legally enforceable by the oil company 
and not in violation of the statute prohibiting monopolies and trusts, G.S. 
75-5(b) ( B ) ,  since (1) the covenant was reasonably necessary to protect 
the oil company's illvestment in the filling station from future competition 
on the four-acre tract and (2) the restrictions as to area and duration 
were not unreasonable or injurious to the public. 

5. Deeds # I!+- restrictive covenants - sufficiency of language - neg- 
at ive easement 

An agreement between a eovenantor and a covenantee providing that 
the covenantor, for itself, ils successors and assigns, hereby covenants 
and agrces with the covenantee, its successors and assigns, that a four- 
acre tract will not be used for the sale or advertisement of any petroleum 
products, i s  held to impose a negative easement on the tract, and the 
agreement is enforceable against 2 subsequent purchaser through mesne 
conveyances from the covenantor. 

6. W d s  § 4 9- creation of restrictive covenants - prerequisites 
An owner of land may impose upon his land any restrictions that he 

deems fit, so long as the beneficial enjoyment of the estate is not ma- 
terially impaired and the public good and interest a re  not violated. 

7. Deeds 9 19- restrictive covenants - enforcement - subsequent 
purchasers 

Restrictive covenants in a deed are  enforceable not only as  between 
original parties but also by subsequent purchasers by mesme conveyances 
even though their deeds contain no reference to the restrictions. 

8. Deeds § 19; Registration 5 3-- restrictive covenants - notice to 
subsequent purchasers 

A purchaser of land is chargeable with notice of a restrictive covenant 
by the record itself if such covenant is contained in any recorded deed 
or other instrument in his line of title, even though it docs not appear in 
his immediate deed. 

9. Boundaries § 10- description - reference i n  deed t o  another deed 
Reference to one dced in another for the purpose of description is 

equivalent to incorporating and setting out its description in full. 

3 0. Boundaries 5 10- description - evidence of monuments - attor- 
ney  

It was proper for an attorney, an expert in local property transactions, 
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to testify for the purpose of more definitely identifying thc monuments 
contained in the description of a deed. 

11. Deeds § 19- action on  restrictive covenant - description of prop- 
e r ty  - suficiency of court's findings 

I n  a n  action by an oil company sceking injunctive relief against de- 
fendants for their alleged violation of a covenant agreement restricting 
the use of certain property from the sale and advertisement of petroleum 
products for a twenty-five year period, the evidence and the court's find- 
ings are sufficient to support the court's conelusion that the description in 
the agreement adequately described the progcrty restricled. 

APPEAL by defendants from Armstrong, J., 29 May 1969 Session 
of FORSYTH Superior Court. 

This action was instituted on 26 June 1967 by plaintiffs seeking 
injunctive relief against defendants for allegedly violating a cov- 
enant agreement restricting certain property from use in connection 
with the sale or advertising of any petroleum products. 

On 19 April 1963 Satterfield Development Company (Satter- 
field) conveyed by deed to Sibarco Corporation (Sibarco) a certain 
lot located in Forsyth County. The lot was thereafter conveyed by 
Sibarco to the plaintiff Quadro Stations, Inc., (Quadro) and leased 
by Quadro to plaintiff Atlantic Richfield Company for a period of 
twenty-five years. Also on 19 April 1963 Satterfield and Sibarco en- 
tered into a "Restrictive Covenant Agreement" which was recorded 
in the Forsyth County Public Registry on that date simultaneously 
with the recordation of the deed. The agreement provided in part as  
follows: 

"WHEREAS, SATTERFIELD has this day conveyed to SI- 
BARCO premises SITUATE in Southfork Township, County of 
Forsyth, State of North Carolina, located a t  the northwesterly 
intersection of Lewisville Road (also known as Country Club 
Road) and Peace Haven Road, the deed of conveyance being 
intended for recording in said Forsyth County Records immed- 
iately prior hereto; and 

WHEREAS, SATTERFIELD is the owner of lands SITUATE 
in Southfork Township, County oi Forsyth, State of North 
Carolina, adjoining to the west, north, and northeast, the prem- 
ises conveyed in the aforesaid deed, fronting approximately 643 
feet on Lewisville Road, 85 feet on Peace Haven Road, 125 
feet on 'A' Street, and 174.42 feet on Conrad Road; and 

WHEREAS, SATTERFIELD has agreed to restrict its said 
above described lands. 
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NOW, THEREFORE: 

For and in consideration of the sum of ONE DOLLAR ($1.00) 
by SIBARCO to SATTERFIELD in hand paid, SATTER- 
FIELD, for itself, its successors and assigns, hereby covenants 
and agrees with SIBARCO, its successors and assigns, that for 
a period of twenty-five (25) years from the date hereof, said 
lands shall and will not be used or permitted to be used, directly 
or indirectly, for the sale or adverbising of any petroleum 
product, nor for the display of any trademark, trade name or 
symbol characteristic of any petroleum product supplier or 
marketer; . . ." 

Defendants are the owners of a lot adjoining plaintiffs' property 
and acquired from Satterfield through mesne conveyances made sub- 
sequent to 19 April 1963. It is with respect to the use of this lot that 
plaintiffs seek the enforcement of the restrictive covenant agreement. 

By consent of the parties the trial court heard the evidence, made 
findings of fact and conclusions of law. Judgment based thereon was 
rendered for plaintiffs, and defendants, their successors and assigns 
were enjoined from any further violation of restrictions contained 
in the agreement. Defendants appealed assigning error. 

Hatfield, Allman and Hall b y  C.  Edwin Allman and Will iam C. 
Myers for plaintiff appellees. 

Wesley Bailey and Whi te ,  Crumpler and Pfefle.rkorn b y  Will iam 
G. Pfefferkorn for defendant appellants. 

Defendants admit the sale and advertising of petroleum products 
on the lot in question but contend: (1) the restrictive covenant 
agreement is illegal and unenforceable as an agreement in restraint 
of trade such as prohibited by the statutes on monopolies and trusts, 
codified as Chapter 75 of the General Statutes and in particular G.S. 
75-5(b) (6) ; (2) the agreement cannot be enforced against defend- 
ants because they were not parties to it;  (3) the description of the 
property covered by the agreement is so vague and indefinite as  to 
render the agreement unenforceable and i t  was error for the court 
to admit parole evidence with respect to the description. 

We consider the contentions of the defendants in the order set 
forth above. 

(1) G.S. 75-5 (b) (6) provides as follows: 

"(b) In addition to the other acts declared unlawful by this 
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chapter, i t  is unlawful for any person directly or indirectly t'o 
do, or to have any contract express or knowingly implied to do, 
any of the following acts: 

(6) While engaged in buying or selling any goods in this 
State, to have any agreement or understanding, express or im- 
plied, with any other person not to buy or sell such goods within 
certain territorial limits within the State, with the intention of 
preventing competition in selling or to fix the price or prevent 
competition in buying such goods within these lin~its." 

[I] Covenants restricting the use of property for purposes com- 
petitive with those of the covenantees have generally been held to 
be enforceable where they involve only partial restraints of trade, 
are found on sufficient consideration and are reasonably limited as 
to duration and area covered. Savon Gas Stations Number Six, Inc. 
v. Shell Oil Company, 309 F. 2d 306, (4th Cir. 1962), cert. denied, 
372 U.S. 911, 9 L. Ed. 2d 719, 83 S. Ct. 725; Goldberg v. Tri-States 
Theatre Corporation, 126 F. 2d 26, (8th Cir. 1942); Parker v .  
Lewis Grocer Company, 246 Miss. 873, 153 So. 2d 261; Vaughan, v. 
General Outdoor Advertising Co., 352 S.W. 2d 562, (1961 Ky.) ; 
Ladd v. Pittsburgh Consolidation Coal Co., 309 Ky. 405, 217 S.W. 
2d 807; Gonzales v. Reynolds, 34 N.M. 35, 275 P. 922; Vanover v. 
Justice, 180 Ky. 632, 203 S.W. 321; Wheatley v. Kollear, 63 Tex. 
Civ. App. 459, 133 S.W. 903; Herpolsheimer v. Funke, 1 N.U. 304, 
95 N.W. 687. 

Such restrictions are usually subjected to t,he same tests whether 
attacked as being against public policy generally or as in violation 
of a specific anti-trust statute. See for instance the following cases 
where restrictions were sustained though challenged as violating 
specific statutes: Sun Oil Company v. Trent Auto Wash, Inc., 2 
Mich. App. 389, 140 N.W. 2d 551; Goldberg v. Tri-States Theatre 
Corporation, supra; Jackson v. Price, 140 Miss. 249, 105 So. 538; 
Wheatley v. Kollear, supra. 

The rule concerning such agreements is set forth in 6A Corbin 
on Contracts, 8 1389, as follows: 

"[Tlhe owner of a business, who also owns land nearby, may 
sell or lease such land to a buyer or tenant who promises not to 
use i t  for business purposes in competition with that of the 
seller or lessor. Here, the restriction is limited to the use of the 
land transferred. Or, the owner of a tract of land or business 
block may sell or lease a portion thereof to one intending to 
use i t  for a particular purpose, making to him an ancillary 
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promise not to permit the remaining part of the tract or build- 
ing to be used for a competitive business purpose. . . . These 
agreements are usually sustained as being reasonable, even 
though the purpose is to prevent competition and no business 
good will is being transferred." 

In  Annot., 46 A.L.R. 2d 119 (1956), we find the following a t  
pages 198, 199: 

"It appears to be well settled that  the seller or lessor of prop- 
erty (as distinguished from business or good will) may by a 
reasonably limited restrictive promise agree to refrain from (1) 
himself engaging in, or (2) from disposing of his property in 
such a way that others can engage in, a business which would 
impair the value of the property to the buyer for the purpose 
for which he intended to use it." 

I n  a later annotation entitled "Lease-Covenant Against Compe- 
tition" in 97 A.L.R. 2d 4 (1964) the following statements appear at 
page 11 et  seq. 

"Although the courts will not tolerate unreasonable restraints 
upon trade, and frown upon restrictions upon the free use of 
land, there is no doubt of the validity, under ordinary circum- 
stances, of a restriction imposed by a lessor, ancillary to a leas- 
ing of part of his property, upon the remainder of the property 
owned or controlled, . . . 

* * Y 

The right of tJhe covenantee to enforce the covenant against one 
other than the covenantor is subject to little, if any, doubt, in 
its main areas. * I( 44 

[Tlhe covenant is enforceable, by way of injunctive relief, as 
against any subsequent taker of the restricted premises, whether 
a purchaser or a lessee, where such party takes with notice, 
either actual or constructive, of the restriction imposed upon the 
premises under the lessor's covenant." 

The case of Sun Oil Company v. Trent Auto Wash ,  Inc., supra, 
is particularly in point. There the grantor conveyed lots 4 and 5 of 
a subdivision to plaintiff. In  the deed grantor agreed that property 
owned by her and "lying north of and adjacent to  the within de- 
scribed premises" would not be used for a gasoline station or for 
automotive services generally. She later sold lots 6-9 in the sub- 
division to defendant. Defendant was restrained from installing gas- 
oline storage and dispensing equipment on the lots. In rejecting de- 
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fendant's contention on appeal that tlie agreement violated the 
Michigan anti-trust statute the court summarily noted that the case 
law of that state interpreted the statute as prohibiting only unrea- 
sonable restraints of trade and that the restrictions imposed were not 
unreasonable. 

121 We find no cases in this State wherein a covenant restricting 
the use of land (other than in connection with the sale of a business) 
has been challenged as violating any of the provisions of our anti- 
trust statutes. However, closely related cases establish that con- 
tracts tending only to partially restrain trade are enforceable where: 
(1) they are founded on a valuable consideration; (2) the restric- 
tions imposed are reasonably necessary to protect the legitimate in- 
terest of the covenantee; and (3) the limitations or restrictions are 
reasonable as to time and area. Jezrel Box Stores v. Morrow, 272 
N.C. 659, 158 S.E. 2d 840; Buich Co. v. Motors Corp., 254 N.C. 117, 
118 S.E. 2d 559; Paper Co. v. McAllister, 253 N.C. 529, 117 S.E. 2d 
431; Sonotone Corp. v. Bnldwin, 227 N.C. 387, 42 S.E. 2d 352; 
Kadis v. Britt, 224 N.C. 154, 29 S.E. 2d 543; Moskin Bros. v. Swartz- 
berg, 199 N.C. 539, 155 S.E. 154. We quote from the opinion of Bob- 
bitt, J. (now C.J.) , in Buick Co. v. Motors Corp., supra, a t  p. 125 
a s  follows: 

"Under G.S. 75-1 et seq., as interpreted in Mar-Hof Co. v. 
Rosenbacker, 176 N.C. 330, 97 S.E. 169, and later cases, 'agree- 
ments in partial restraint of trade will be upheld when they are 
"founded on valuable considerations, are reasonably necessary 
to protect tlie interests of the parties in whose favor they are 
imposed, and do not unduly prejudice the public interest." ' As 
stated by Allen, J., in Sea Food Co. v. Way, 169 N.C. 679, 682, 
86 S.E. 603: '. . . the true test now generally applied is 
whether t,he restraint is such as to afford a fair protection to the 
interests of the party in whose favor i t  is given, and not so large 
as to interfere with the interests of the public.' " 

131 The parties stipulated a t  the trial that the restrictive covenant 
agreement was a part and parcel of the consideration running to 
Sibarco from Satterfield in connection with the purchase of the 
property described in the deed referred to in the agreement. This 
stipulation is sufficient to establish that the agreement in question 
was founded on a valuable consideration. 

[4] On the question of whether the restriction imposed was rea- 
sonably necessary to protect the legitimate interest of the covenantee, 
we note that uncontradicted evidence in the record indicates that 
Sibarco sought out the lot purchased from Satterfield as a specific 
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site for a gasoline service station. While Sibarco had no right to 
insist on an agreement that  would generally protect i t  and its suc- 
cessors and assigns from competition, i t  is our opinion that  Sibarco 
was protecting a lcgitimate interest in taking steps through the 
agreement to assure that  its investment would not be substantially 
impaired by future competition on an adjoining lot. Rather than re- 
straining trade, such agrccments may in some instances actually in- 
crease business competition. A businessman would naturally be in- 
clined to pass up a location where he has no minimal protection from 
future "next door" competition, thus leaving similar businesses al- 
ready locatcd in the gencral area frce from his competition. 

We also find the agreement reasonable as to  area covered and 
time. Evidence below indicated and the court found that  the area 
subject to thc agreement consisted of less than four acres. Certainly 
thc restriction of such a small area is not unreasonable undcr the 
circumstances. On thc question of duration we find the following in 
Annot., 45 A.L.R. 2d 77 (1956), a t  p. 115: 

"Where thc duration of the restraint is limited as to time, the 
mere lcngth of the period of timc during which the restraint is 
to operate, standing alone, is never sufficient to rendcr the re- 
strictive covenant not to compete ipso facto [sic] unenforceable. 
This proposition is so well settled that no case has been found 
that  would even intimate a contrary viewpoint." 

Such covenants are not unreasonable as to time if their duration 
is no longer than reasonably necessary to afford fair protection t o  
the covcnantce and not so long as to be injurious to the public. 
B e a m  v. Rutledge, 217 N.C. 670, 9 S.E. 2d 476. See also Jewel B o x  
Stores v. Morrow, supva, and cases therein cited. 

The covenantee and its successors have a protectablc interest for 
such period of time as thcy could reasonably be expected to use 
their property for the purpose sought to be protected by the agree- 
ment. A period of twenty-fivc years is not an unduly long time to  
cxpect property purchased for gasoline service station purposes t o  
continue to be applied to such use. In  fact, thc plaintiff Atlantic 
Richfield Company is now in possession of the protected property 
under a twenty-five year lease. 

Furthermore, we do not find the duration of the restriction un- 
duly harsh or oppressive to defendants or to the general public. De- 
fendants are not restrained from engaging in a competitive business 
anywhere in the world save for the four acres covered by the agree- 
ment. The only practical effect the agreement could have insofar as  
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the public is concerned is that i t  prohibits two or perhaps more ser- 
vice stations from locating side by side in an area consisting of less 
than four acres. It is hard to see how this could impose any undue 
inconvenience on the general public. The agreement does not tend to 
create a monopoly nor does i t  restrict competition over a general 
area. Indeed, the record discloses that other service stations are in 
fact located next to and directly across the street from the one be- 
ing operated by plaintiff Atlantic Richfield. In Jackson v. Price, 
supra, an owner sold his restaurant business and agreed not to open 
up or conduct a restaurant business for an unlimited time in the city 
where the business was located. The court held that the agreement 
was not against public policy, on the ground that there were other 
restaurants to which the public could resort. See also Bradshaw v. 
Millikin, 173 N.C. 432, 92 S.E. 161 ; Sea Food Co. v. Way, 169 N.C. 
679, 86 S.E. 603. 

We hold that the court below properly found the agreement in 
question legal and enforceable and not in violation of G.S. 75-5 (b) (6). 
[5-81 (2) Defendants' contention that the agreement is unen- 
forceable as to them is without merit. The agreement provides that 
"SATTERFIELD, for itself, its successors and assigns, hereby cov- 
enants and agrees with SIBARCO, its successors and assigns, that 
. . . said lands shall and will not be used or permitted to be used, 
directly or indirectly, for the sale or advertising of any petroleum 
product, . . ." This language clearly evidcnces an intention on 
the part of the parties to impose on the land in question a negative 
easement rather than to enter an agreement personal between them- 
selves. An owner of land may impose on his land any restrictions 
that he deems fit, so long as the beneficial enjoyment of the estate 
is not materially impaired and the public good and interest are not 
violated. 3 Strong, N.C. Index 2d, Deeds, $ 19. Such restrictions are 
enforceable not only as between original parties but also by subse- 
quent purchasers by mesne conveyances even though their deeds 
cont,ain no reference to the restrictions. Realty Co. V. Hobbs, 261 
N.C. 414, 135 S.E. 2d 30; Sheets v. Dillon, 221 N.C. 426, 20 S.E. 2d 
344. Furthermore, '(a purchaser of land is chargeable with notice of 
a restrictive covenant by the record itself if such covenant is con- 
tained in any recorded deed or other instrument in his line of title, 
even though it does not appear in his immediate deed." (Emphasis 
added). Higdon v. Jaffa, 231 N.C. 242, 248, 56 S.E. 2d 661. The 
agreement in question was on record and defendants are charged 
with constructive notice of the restrictions contained therein. Cum- 
mings v. Dosam, Inc., 273 N.C. 28, 159 S.E. 2d 513; Sedberry v.  
Parsons, 232 N.C. 707, 62 S.E. 2d 88. 
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[9-dl] (3) Defendants' final assignments of error relating to the 
description contained in the agrecment are overruled. The property 
is described in the agreement as being the propcrty owncd by Sat- 
terfield and adjoining the property conveyed to Sibarco to the west, 
north and northeast. "Reference to  one deed in another for the pur- 
pose of dcscription is cquivalent to incorporating and setting out its 
description in full." Realty Corp. v. Fisher, 216 N.C. 197, 199, 4 S.E. 
2d 518. I n  addition, the description contained references to four as- 
certainable monuments and four ascertainable calls. The language 
used in the description is not so patently ambiguous as to render in- 
admissible extrinsic evidence in order to fit the description to the 
land. Self Help Corp. v. Brinkley, 215 N.G. 615, 2 S.E. 2d 889. It 
was not error for the court to permit testimony by an attorney, an 
expert in local property transactions, for the purpose of more defi- 
nitely identifying the monuments contained in the descriptions. 
Duckett v. Lyda,  223 N.C. 356, 26 S.E. 2d 918; sce McDaris v. "T" 
Corporation, 265 N.C. 298, 144 S.E. 2d 59. The evidence and the 
court's findings are sufficient to support the court's conclusion that  
t,he description in the ageement adequately described the prop- 
erty restricted and applies to the propcrty now owned by defendants 
and being uscd by them in violation of the restrictions. 

Affirmed. 

EROCK and BRITT, JJ., concur. 

IN TI-IE MATTER O F  LPNWOOD CLARENCE COWEN, I11 

No. 7018DC10 

(Filed 25 February 1970) 

1. Divorce a n d  Alimony § 22; Infants 5 9- modification of child 
custody order  - changed circumstances 

Child custody orders may bc modified or vacated a t  any time uDon mo- 
tion in the cause and a showing oL' changed circumstances by either party 
or anyone interested. G.S. 50-13.7. 

2. Divorce a n d  Alimony 5 2%; Infants  9- change i n  child custody 
-absence of finding t h a t  person having custody i s  unfit 

A change in child custody may be ordercd even thongh there is no find- 
ing that the person having custody under a previous order has become 
unfit or is no longer able or suited to retain custody. 
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3. Divoroe and Alimony § 24; Infants § 9- child custody - changed 
conditions 

A judgment awarding custody is based upon conditions found to exist 
a t  the time i t  is entered and is subject to such change as  is necessary to 
make it conform to changed conditions whcn they occur. 

4. Divorcc and Alinlony 24; Infants 9- modification of child 
custody - findings of fact - appellate review 

Court's findings of fact in modifying a child custody order are  conclu- 
sive on appeal if supported by competent evidence. 

5. Divorce and Alimony 24; Infants § 9- modification of chiid 
custody - change of circumstances - snficiency of findings 

In this proceeding upon motion of the mother for modification of a child 
custody order whlch awarded custody to the father, findings by the trial 
court supported by competent evidence were sufficient to support the 
court's modification of the original order to award custody to the mother 
on the basis of a material change of circumstances, where, a t  the time 
thc original order was entered, the mother was attending high school in 
both the summer and winter months, her plan was to take the child to 
the out-of-state home of the maternal grandfather, who was divorced and 
remarried with two stepdaughters and a daughter of the second marriage 
living with him, and who would be absent from home for three weeks out 
of each month, and the father's plan was to keep the child in the home 
of the paternal grandparents, and thc court found that the mother had 
since become married to a man of good character and reputation and 
had a good and comfortable home into which to take the child, that for  
a t  lcasl a year she had demonstrated stability aud established an excel- 
lent reputation, that she planned to care for the child full time in the 
home, and that while in thr father's custody the child was being carcd 
for by varlous persons, including the father, paternal grandparents, and 
nursery school personnel. 

APPEAL by respondent from Gentry, District Judge, 11 June 1969 
Session of GWLFORD County District Court. 

Motion was filed in this cause on 24 February 1969 by Karen 
Sue Dickerson (formerly Karen Sue Bowen) seeking a modification 
of a custody order entered in the Guilford County Domestic Re- 
lations Court on 28 July 1967. The procceding was transferred from 
the Domestic Relations Court to the District Court on 2 December 
1968 pursuant to G.S. 78-135. 

The movant and thc rcspondcnt, Lynwood Clarence Bowen, Jr., 
were married on 5 May 1966 a t  the respective ages of 15 and 17. 
Both were in school a t  the time. Lynwood Clarence Bowen, 111, was 
born to the marriagc on 19 November 1966. On 21 June 1967 the 
parties separated and on 29 June 1967 the father instituted a pro- 
ceeding for custody of the infant child. A custody hearing was held 
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on 26 July 1967 and based on evidence presented a t  the hearing the 
presiding judge made findings, including the following: 

"[Tlhe court finds that both the petitioner and the respondent 
are living in the City of Greensboro, North Carolina, a t  the 
present time. The court finds that the petitioner has offered plans 
to keep the child in the home of the paternal grandparents where 
he resides and that the respondent has offered plans to keep the 
child with the maternal grandfather in Albany, Georgia. 

The court finds that the petitioner is gainfully employed in the 
City of Greensboro where he works as Assistant Manager of 
Carolina Theater, and that the respondent has been attending 
high school during the summer months and will be a student 
during the winter months, she being a rising senior in high 
school. The court finds that the respondent will be in school a 
great deal of the time and that her father, the maternal grand- 
father, in whose home the child would be residing, is away from 
his home in Albany, Georgia, for approximately three weeks out 
of each month. 

The court finds, upon hearing all of the evidence presented, 
that both the petitioner and the respondent are fit, proper and 
suitable persons to have the case, custody and tuition of the 
minor child born of the marriage, but the court finds and holds 
under all of the circumstances, and after fully considering the 
plans offered by each party for the care, custody and tuition 
of the minor child, that the plan offered by the petitioner is in 
the best interest of the said child and that the home of the pa- 
ternal grandparents where the petitioner is residing is a fit, 
proper and suitable place for the rearing of the minor child. 

* +4 * 
This matter is retained for further orders of the court." 

On 28 July 1967 an order based on the court's findings was en- 
tered awarding custody to the father and granting liberal visitation 
privileges to the mother. 

A hearing was held on the present motion on 23 April 1969. Af- 
ter hearing extensive testimony and reviewing numerous affidavits 
presented by both parties the court made findings including the fol- 
lowing which are summarized: 

1. The child's mother, Karen Sue Dickerson, was granted a di- 
vorce from the father on 8 March 1968 in the State of Georgia and 
married David J. Dickerson on 16 March 1968. 
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2. David J. Dickerson, 22 years of age, is a Marine Corps vet- 
eran and has a disability rating of forty percent as a result of 
wounds sustained in service. He  is a high school graduate and has 
taken courses in drafting, electricity and pipe fitting. Following his 
discharge from the Marines in October, 1968, he and his wife re- 
turned to his home town of Cleveland, Tennessee, and purchased a 
three-bedroom home in a good residential area consisting of new 
homes being occupied by young people with small children. One 
bedroom is furnished as a nursery. Mr. Dickerson is employed in a 
transfer and storage business owned by his family and has an an- 
nual income of from $6,500 to $7,500 a year. His duties do not 
prcclude his being home nights. 

3. David Dickerson saw the child daily while the child was in 
the custody of his mother for a three weeks visitation in 1968; he 
lovcs the child and will give the child all the love and care of which 
he is capable. The child appears to bc very fond of him. 

4. Karen Dickerson is extrernely fond of her child and has given 
the child good care and trcatment during periods when the child was 
visiting with her. She has completed all of her high school work with 
thc exception of a few crcdits and since living in Tennessee, has been 
employed by the Cleveland National Bank and more recently, by 
the Duplan Corporation a t  a weekly salary of $68.00; that she has 
an understanding with her employer that, should shc obtain custody 
of her child, she would quit work and stay home and look after her 
child. 

5. The Departmcnt of Public Welfarc of Cleveland, Tennessee, 
invcstigated Mr. and Mrs. Dickerson and the home surroundings, 
and reported to the court that the Dickerson home is a very livable 
homc in an excellent neighborhood; and that  a bedroom has bcen 
completely furnished as a nursery; also, that  Mr. and Mrs. Dicker- 
son bcar a good character and reputation and arc highly thought 
of in the area where they live. The report recommended the home 
as being a suitable homc and Mr. and Mrs. Dickerson as excellent 
parents who would love and well care for the child. 

6. Mr. and Mrs. Dickcrson attend church and are in the young 
couples class; Mr. Dickerson bears an excellent reputation and char- 
acter in the community and he is recommended by the leading citi- 
zens in the community where hc lives as a mature and responsible 
person. 

7. Mrs. Dickerson, during her one year in the community, has 
established herself as a person of good character and reputation who 
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is fond of children, and she has conducted herself in a manner that 
has convinced her associates that she is a responsible person and 
would provide good care for her child. 

8. While Mr. Bowen and his former wife were living together, 
the child was kept for them during the daytime by Mrs. R. E. 
Haynes and she has continued to keep said child during the day- 
time, four days each week. At the time of the separation between 
Mr. and Mrs. Bowen, Mr. Bowen was employed by the Carolina 
Theater of Greensboro and worked from 11:OO a.m. until 11 :OO p.m. 
throughout most of the week. The child was sometimes taken to and 
from Mrs. Haynes' nursery by the father and a t  other times by the 
paternal grandmother and paternal grandfather. For the past six 
months, the father has been employed by Southern Bell Telephone 
Company and does not work on the third Saturday of each month. 

9. The father has shown considerable interest in the welfare of 
the child and considerable affection toward him. Since the scpara- 
tion the child has lived with his father in the three-bedroom home 
of the paternal grandparents, a t  2515 Glenhaven Drive, Greensboro, 
North Carolina. One bedroom has been particularly arranged for the 
child. The paternal grandmother is employed with the Parking Con- 
trol Division of the Greensboro Police Department, and the paternal 
grandfather works for Talley Laundry and Machine Company. Both 
have excellent reputations and character in the community; they 
are active in their church, and they have given the child excellent 
care. The child appears to be well adjusted and very fond of his 
father, paternal grandparents and a teenage uncle who resides in the 
home. The child has gotten all of his shots and appears to be in ex- 
cellent health. 

10. The fathcr is a mature individual and bears a reputation 
beyond question; he has carried the child to church and has been 
brought up in church himself. 

Based upon its findings the court concluded that both parents 
are fit and proper persons to have the custody of the minor child 
but that the full development of the physical, mental and moral 
faculties of the child would be most easily attained in the home of 
the mother since she has the capacity, desire, time and facilities for 
such. The court further concluded: 

"6. That there has been a substantial change in the condition 
and circumstances as the same existed a t  the time the original 
order of custody was entered in July of 1967, in that the moth- 
er's living conditions have become fixed and definite and that 
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she is able to spend more time with her son and be available to 
him a t  all times to take care of his needs and to give him the 
tender love and affection that only a mother can give. 

7. That i t  would be to the best interest and welfare of Lyn- 
wood Clarence Bowen 111 that he be placed in the care, cus- 
tody and control and supervision of his mother, Karen Sue 
Dickerson and her husband, David Dickerson. 

8. That i t  would be to the best interest and welfare of said 
child that he have ample opportunity to visit with his father 
and paternal grandparents and that provisions for such should 
be incorporated herein." 

Judgment was entered upon the findings and conclusions modi- 
fying the order of 28 July 1967 and granting general custody of the 
child to the mother. The fat,her was granted reasonable visitation 
privileges and temporary custody each year for one week in De- 
cember and the entire months of June, July and August. The father 
appealed assigning error. 

Latham, Pickard & Ennis b y  James F. Latham for petitioner 
appellee. 

Comer and Harrelson b y  John F. Comer for respondent appel- 
lant. 

GRAHAM, J. 

[I] Custody orders may be modified or vacated a t  any time, upon 
motion in the cause and a showing of changed circumstances by 
either party or anyone interested. G.S. 50-13.7. "[TI he control and 
custody of minor children cannot be determined finally. Changed 
conditions will always justify inquiry by the courts in the interest 
and welfare of the children, and decrees may be entered as often as 
the facts justify." I n  re Marlowe, 268 N.C. 197, 199, 150 S.E. 2d 204. 

Rcspondent contends that the court erred in modifying the cus- 
tody order without a showing "of a substantial change in circum- 
stances that would enhance the child's welfare and with no showing 
or finding that the father was not a fit and proper person to have the 
custody and control of his son as he had been found to be on June 
28, 1967." 

[2] We do not understand the law in t,his jurisdiction to be, as 
respondent argues, that a change in custody may not be ordered ab- 
sent a finding that the person having custody under a prior order 
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has become unfit or is no longer able or suited to retain custody. 
While such a consideration is of utmost importance in inquiring into 
the matter of custody, i t  is not alone determinative. In Shepherd v. 
Shepherd, 273 N.C. 71, 159 S.E. 2d 357, Branch, J., speaking for t,he 
court, reiterated the rationale concerning the modification of cus- 
tody decrees upon a change of circumstances by quoting the fol- 
lowing principle set forth in Hardee v. Mitchell, 230 N.C. 40, 51 
S.E. 2d 884, as follows: 

L L  L . . . the welfare of the child a t  the time the contest comes 
on for hearing is the controlling consideration. . . . It may 
be well to observe . . . that the law is realistic and takes 
cognizance of the ever changing conditions of fortune and so- 
ciety. While a decree making a judicial award of the custody 
of a child determines the present rights of the parties to the 
contest, it is not permanent in its nature, and may be modified 
by the court in the future as subsequent events and the welfare 
of the child may require. . . . 7 7' 

131 "A judgrncnt awarding custody is based upon the conditions 
found to exist a t  the time i t  is entered. The judgment is subject to 
such change as is necessary to make i t  conform to changed condi- 
tions when they occur. . . ." Stanbaclc v. Stanback, 266 N.C. 72, 
145 S.E. 2d 332. 

[a] The record discloses substantial competent evidence in sup- 
port of the court's findings and the findings are therefore conclusive 
on appeal. Teague u. Teagve, 272 N.C. 134, 157 S.E. 2d 649; Tlzomas 
v .  Thomas, 259 N.C. 461, 130 S.E. 2d 871. The more difficult ques- 
tion is whether the findings establish a change in circuinstances of 
such a material nature as to permit a change in the custody order 
of 28 July 1967. We are of the opinion that they do. 

[S] When the original order was entered the mother was attend- 
ing high school in both the summer and winter months. Her plan 
was to take the child to the home of her father who lived in Albany, 
Georgia. She would be in school during the day and her father would 
be absent from the home for three weeks out of each month. The 
record indicates that a decision in the matter was reserved so that a 
report could be obtained as to the conditions and circumstances jn 
the home of the maternal grandfather. No report appears in the 
record but the record does indicate that the grandfather was divorced 
and remarried. Living with him in the home were two stepdaughters 
and a child by the second marriage. No findings were made concern- 
ing the suitability of his home but there was a finding that ". . . 
the court finds and holds under all of the circumstances, and after 
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fully considering the plans offered by each party . . . that the 
plan offered by the petitioner [father] is in the best interest of the 
said child." At that time the mother was hardly more than a child 
herself. It was evident that her plan to take the child into the home 
of her father and his new family, without assurances that the child 
would receive proper care while the mother attended school, offered 
little basis for an award of custody when compared with the father's 
plan for the care of the child. 

The mother's circum&ances a t  the time of the hearing on the 
motion to modify the original order had changed substantially. She 
was married to a man of good character and reputation and had a 
good and comfortable home into which to take the child. She was 
older and more maturc. For a t  least a year she had demonstrated 
commendable stability and established an excellent reputation. She 
planned to terminate all employment so as to care for the child full 
time in the home. These findings, when contrasted with a situation 
where the child was being cared for at  various times by various per- 
sons including a fathcr, grandfather, grandmother (all of whom were 
employed outside the home) and nursery school personnel, formed a 
basis for the court's conclusion that the interest and welfare of th9 
child would best be served through a modification of the prior cus- 
tody order. The trial judge observed the parties and witnesses and 
had an opportunity to evaluate their testimony first hand. The evi- 
dence fully supports his findings which in our opinion support his 
conclusions and judgment. 

Respondent insists that a different result is dictated by the cases 
of Shepherd v. Shepherd, supra, and Stanback v. Stanback, supra. 
We do not agree. In the Shepherd case, the lack of a finding of fact 
of any change of circumstances affecting the welfare of the child re- 
quired that the matter be remandcd for a hearing de novo. In the 
Stanbaclc case, the evidence offered was practically identical to the 
evidence that had been considered by the judge that entered the 
first custody order less than two months previously. In  the instant 
case we have before us extensive findings and substantial evidence 
indicating a change in circumstances. 

Affirmed. 

BROCK and BRITT, JJ . ,  concur. 
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I ~ s u ~ a l v c ~  Co. v. HYLTON 

NORTHWESTERN MUTUAL INSURANCE COMPANY V. J. W. HYLTON. 
INDIVIDUALLY AND TEADING AH HYLTON INSURANCE AGENCY 

KO. 7017SC4 

(Filed 25 February 1970) 

1. Evidence 5 5; Pleaclings 3 36- allegations- burden of proof 
A plaintiff has the burden of proof on all allegations, ncgativc as  well 

a s  afIirmative, which are essential to his claim or cause of action. 

2. Insurance §# 2, 10- insurer's action against agent  - clerical mis- 
take - reformation of policy - defense - liability of insurer  

Where an emgloyee of an insurancc agent erroneously attached to a 
fire insurance policy a rider providing for the unlimited occupancy of the 
insured's premises, rather than the standard policy rider providing that 
the insured's prcmisrs could not be unoccupied for more than 90 days. 
the insurance company issuing the policy could validly raise the defense 
of reformation of the policy to show the true intent of the partics in a n  
action by the insured to recovcr for losses incurred by fire to premises 
unoccupied tor 128 days; consequently, the trial court properly entered 
a .judgment of involuntary nonsuit in the insurance company's action 
against the agent for recovery of a compromise payment made by the com- 
pany to the insured in settlement of the claim arising out of the fire, since 
the insurer was not legally obligated to make the compromise payment 
to the insured. 

5. Insurance # 10- reformation of policy - clerical mistake 
Reformation of an insurancc policy is allowed because of the insurer's 

clcrical mistake, since in such instance it is apparent that the policy 
which was issued in fact does not set forth what had been agreed to 
and what was inlendrd by all parties. 

4. Insurance 5 18- reformation of policy -mistake of agen t  
Where the insurer's agent is authorized to act in the premises and 

through his mistake or fraud thc policy fails to express the real contract 
between the parties, or if by inadverlence or mistake of the agent pro- 
visions other than those intendcd are inscrtcd, or stipulated premises are  
oniiitrd, a court of equity has the power to grant relief by a reformation 
of the contract. 

5. Reformation of Instruments  $j 7- sufficiency of evidcnce - jury de- 
termination 

To reform or corrcct a written instrument on the ground of mutual 
mistake of the partics, the evidence must be clear, strong and convincing; 
whrther o r  not the evidence is clear, strong and convincing in a particular 
case is for the jury to determine. 

6. Negligence 5 11- indemnity - r ight  ex contractu 
Indemnification is essentially a right ex contractu. 

7. Negligence 5 11- common-law indemnity - active a n d  passive nq- 
ligence 

Common-law indemnity rests upon a contract implied by law from the 
circumstance that a passively negligent or derivatively liable tort-feasor 
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had discharged an obligation for which the actively negligent tort-feasor 
was primarily liable. 

8. Negligence S 11- coinmon-law indemnity -primary a n d  secondary 
liability 

The right of one compelled to pay money to "A" to obtain common-law 
indemnity from "B" is based on the principle of primaw-secondary lia- 
bility. 

9. Insurance 5 2; Negligence a 11- insurer's action against agent  
- clerical e r ror  - indemnity - primary-secondary liability 

An insurance company is not entitled to recover from an insurance 
agent, on the tbcory of common-law indemnity, for the company's com- 
promise payment to an insured under a policy of fire insurance to which 
a rider was erroneously attached by an employee of the agent, where (1) 
there was neither allegation nor proof that the agent was primarily liable 
to the insured, (2) thcre was no suggestion of misrepresentation or re- 
liance or that the insurcd sufl'ered any injury a t  the hands of the agent, 
and (3)  even if indemnity were applicable, the insurer failed to show that 
it was legally liable to the insured. 

10. Negligence 11-indemnity - legal liability of indemnitee 
Indemnity against losses does not cover losses for which the indemnitee 

is not liable to a third person, and which hc improperly pays. 

APPEAL by plaintiff from Collier, J., 9 June 1969 Session of SURRY 
Superior Court. 

In this action the part,ies waived jury trial and agreed that the 
trial judge would hear the evidence, find the facts, make his conclu- 
sions of law, and render judgment. 

Admissions in the pleadings, stipulations, and other evidence- 
fully supported by the pleadings-tended to show the following: 

In  1961 and 1962 defendant (Hylton) was operating an insurance 
agency and had an agency agreement with plaintiff (Northwestern). 
In March 1961 Hylton, as agent of Northwestern, issued a new 
standard fire insurance policy to Clarence and Robert Ayers (Ayers) 
covering a certain tenant dwelling in the amount of $10,000, the 
policy to be effective from 10 May 1961 to 10 May 1962. Work in 
connection with assembling and issuing the policy was done by Mar- 
garet Nichols (Nichols), an agent or employee of I-Iylton. The policy 
included a provision for rider form No. 256 to be attached thereto, 
said rider providing that the insured premises could not be unoccu- 
pied for more than 90 days. In assembling the policy, Nichols er- 
roncously attached to the original policy rider form No. 252 which 
provided for unlimited unoccupancy of the insured premises. The 
face sheet of the policy showed that i t  was subject to endorsement 
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No. 256. The original policy and endorsements were forwarded to 
Workmen's Fcdcral Savings and Loan Association, holder of lien on 
the insured premises, and carbon copies of the face sheet only were 
forwarded to Ayers, Northwestern, and the Fire Insurance Rating 
Bureau of Raleigh; a fifth copy of the face sheet only was kept by 
Hylton for his record. Standard endorsement No. 256 extended non- 
occupancy of the dwelling to 90 days in lieu of the 60-day non- 
occupancy standard policy. 

On or about 10 March 1962, Hylton issued a renewal certificate 
renewing the policy for the period from 10 May 1962 until 10 May 
1963. Premiums for both years were charged for the type of cover- 
age subject to endorsement No. 256 and the renewal certificate re- 
cited that the policy was subject to endorsement No. 256. The in- 
sured dwelling became vacant on or about 7 April 1962 and was 
continuously vacant from that time until i t  was destroyed by fire 
on 14 August 1962, some 128 days later. 

Following the fire, Ayers made demand on Northwestern for pay- 
ment of the loss but Northwestern, laboring under the impression 
that the policy was subject to rider form No. 256 and knowing noth- 
ing of the attachment of rider No. 252 to the original policy, denied 
liability. In  March of 1963, Ayers instituted suit against North- 
western to recover for loss occasioned by the firc. Thereafter, North- 
western discovered the apparent error made by Nichols and in its 
pleadings denied liability or coverage, contending that if the policy 
contained a rider No. 252 permitting an unlimited period of nonoc- 
cupancy, such rider was not according to the contract and North- 
western was entitled to have the contract reformed to speak the true 
agreement of the parties. 

Prior to an adjudication of the Ayers case on the merits, North- 
western made a compromise payment to Ayers in the amount of 
$4,500 in settlement of their action. There has been no judicial de- 
termination that Northwestern was legally obligated to Ayers for 
the fire loss and Hylton was not a party to the Ayers action or the 
settlement agreemcnt reached therein. 

In this action plaintiff attempts to recover the $4,500 paid Ayers, 
plus court costs and counsel fees and expenses incurred in defending 
the Ayers action. Among other defenses, Hylton pleaded laches on 
the part of Northwestern and also the three-year statute of limita- 
tions. 

After plaintiff introduced its evidence, defendant introduced into 
evidence the pleadings and judgment in the case of Ayers v. North- 
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western Mubual Insurance Company and renewed its motion for 
judgment of nonsuit. Thereafter, the trial court entered judgment 
of involuntary nonsuit from which plaintiff appealed.. 

Deal, Hutchins & Minor b y  Fred S. Hutchins and Will iam K. 
Davis for plaintiff appellant. 

Hudson, Petree, Stockton, Stockton & Robinson b y  J.  Robert 
Elster for defendant appellee. 

[I] It is well settled in this jurisdiction that  a plaintiff has the 
burden of proof on all allegations, negative as well as affirmative, 
which are essential to his claim or cause of action. 3 Strong, N.C. 
Index 2d, Evidcnce, 5 5, pp. 603-604. Defcndant contends that  judg- 
ment of involuntary nonsuit was proper in the instant case for the 
rcason that  plaintiff failcd to carry the burdcn of proving its legal 
obligation to pay the money for which i t  seeks indcmnity from the 
defendant. Wc agrec with this contention. 

121 In testing the sufficiency of the evidence in the instant case to 
survive motion for nonsuit, we start wlth the assumption that  the 
evidence docs raisc a reasonable inference that  the wrong rider was 
attached to the original policy by Hylton's employee by crror and 
mistake; defendant so stipulated. But, plaintiff had the burden of 
going further and proving that i t  incurred a legal liability because 
of the mistake. I n  its "Answer to Reply" filed in the A y m  case, 
Northwestern allcgcd that  if a printed rider on form No. 252 was 
attached to the original policy issued to Aycrs, i t  was by mistake 
and inadvcrtence and Nortliwcstern asked that  the policy be re- 
formed to speak the true agreement bctwecn the parties. The ques- 
tion now arises, did Northwestern plead a valid defense in the Ayers 
action. 

Tlie mistake or clerical error upon which one seeks to base a 
cause of action may be approachcd as a "scrivcncr's error" or as a 
"mutual mistake." A scrivener is one "whose occupation is to draw 
contracts, write decds and mortgages, and prepare other species of 
written instruments." (Emphasis added.) Black's Law Dictionary, 
4th Ed. The dcfcnse of mutual mistake is applicable to the facts of 
the Ayers case because "where the insurer's clerk has erroneously 
recorded the agreement, the mistake common to both parties * * * 
rests in the supposition of both that  their writing states thcir agree- 
ment correctly." 17 Couch on Insurance 2d, $ 66:51, p. 286. 
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[31 Whether the clerical error here is considered to be a "scriv- 
ener's error" or "mutual mistake", the defense of reformation of the 
policy -so as to be enforceable only to the extent of the coverage 
within the actual intent of the parties- was available to North- 
western when i t  chose to settle the Ayers claim. The rationale of 
allowing reformation is concisely set out in 17 Couch on Insurance 
2d, § 66:51, p. 286: "Reformation has been allowed because of the 
insurer's clerical mistake, since in such instances i t  is apparent that 
the policy which was issued in fact does not set forth what had been 
agreed to and what was intended by all parties." 

[4] Again in 17 Couch, § 66:42, p. 278, it is observed: "Where the 
insurer's agent is authorized to act in the premises, and through his 
mistake or fraud the policy fails to express the real contract between 
the parties, or if, by inadvertence or mistake of the agent, provisions 
other than those intended are inserted, or stipulated provisions are 
omitted, there is no doubt as to the power of a court of equity to 
grant relief by a reformation of the contract " * ++ . " (Emphasis 
added.) 

In Williams v. Insurance Co., 209 N.C. 765, 185 S.E. 21, the court 
said of reformation: "The principle, as we have seen, applies to pol- 
icies of insurance." In Villiams the names of the plaintiffs as owners 
of certain insured buildings and as beneficiaries of the policy were 
omitted due to the inadvertence of the agent. The court allowed 
reformation as the policy of insurance did not represent the inten- 
tion of the parties. The court in Williams said: "It is well settled 
that in equity a written instrument, including insurance policies, 
can be reformed by par01 evidence, for mutual mistake, inadvertence, 
or the mistake of one superinduced by the fraud of the other or in- 
equitable conduct of the other." 

[2, 51 It is also well settled that to reform or correct a written 
instrument on the ground of mutual mistake of the parties, the evi- 
dence must be clear, strong and convincing, and that "[wlhether or 
not the evidence is clear, strong and convincing in a particular case 
is for the jury to determine." Insurance Co. v. Lambeth, 250 N.C. 
1, 108 S.E. 2d 36, and authorities therein cited. Thus, we do not hold 
here that on the record before us Northwestern, in the Ayers case, 
was entitled as a matter of law to have its policy of insurance cor- 
rected to include endorsement 256 rather than 252; what we do hold 
is that in the Ayers case Northwestern pled a valid defense- that 
of inadvertence or mutual mistake - and was in position to present 
sufficient evidence for the jury to determine under proper instruc- 
tions if endorsement 252 rather than 256 was attached to the orig- 
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inal policy by inadvertence or mutual mistake, and in the absence 
of agreement - actual or implied -to the contrary, defendant 
Hylton, before being liable to Northwestern for indemnity, was en- 
titled to the benefit of such determination. We are not required here 
to say if Hylton was a necessary or proper party to the Ayers suit. 
(See Hildreth v. Casualty Co., 265 N.C. 565, 144 S.E. 2d 641). 

[6, 71 Plaintiff's arguments in asserting a cause of action against 
Hylton refer to negligence, mistake and indemnity. Indemnification 
is essentially a right ex contractw. Here, there is neither allegation 
nor proof of an express contract of indemnification. Common-law 
indemnity is said to rest upon a contract implied by law from the 
circumstance that a passively negligent [or derivatively liable] 
tort-feasor had discharged an obligation for which the actively neg- 
ligent tort-feasor was primarily liable." Hunsucker v. Chair Co., 
237 N.C. 559, 75 S.E. 2d 768. 

I n  Hildreth v. Casualty Co., supra, an injured party who had 
obtained judgment against the alleged insured brought an action 
against the insurer and its underwriter agent on an automobile lia- 
bility policy, and the insurer pleaded a cross-action against its 
agent in which i t  asserted a right of common-law indemnity from 
the agent. The court allowed the cross-action. In Hildreth the plain- 
tiff, an injured party standing in the shoes of the insured, asserted 
alternative rights of recovery: he sought to recover from the com- 
pany on the theory the policy was effective and from the agent in 
the event the policy was found not to be effective. In Hildreth then, 
the insurance agent might subsequently be found liable to the 
claimant, and the insurer, as a secondarily liable party, would have 
the right of common-law indemnity against the agent. 

181 The right of one compelled to pay money to "A" to obtain 
common-law indemnity from "B" is based on the principle of pri- 
mary-secondary liability. See numerous cases in 10A N.C. Digest, 
Indemnity, § 13(1). The court in Edwards v. Hamill, 262 N.C. 528, 
138 S.E. 2d 151, said: 

"Primary and secondary liability between defendants exists only 
when: (1) they are jointly and severally liable to the plaintiff 
[citations] ; and (2) either (a) one has been passively negligent 
but is exposed to liability through the active negligence of the 
other or (b) one alone has done the act which produced the in- 
jury but the other is derivatively liable for the negligence of 
thc former. [citations] " 

191 I n  the instant case, there is neither allegation nor proof tha t  
the agent is in any fashion primarily liable to the insured or even 
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that the insured could have made any case of actionable negligence 
against him. There is no suggestion of misrepresentation or reliance 
or that the insurcd has suffered any injury a t  the hands of the 
agent. The court in Edwards held that the liability of both the in- 
demnitee and the indemnitor to the third party (in the instant case, 
the insured) was essential: "The doctrine of primary-secondary lia- 
bility cannot arise where an original defendant alleges that the one 
whom he would implcad as a third-party defendant is solely liable to 
plaintiff." (Emphasis added.) In  the instant case, if anyone is liable 
to the insured, i t  would be the insurer who would be solely liablc. 

[lo] Defendant's argument puts the indemnity issue to rest by 
pointing out that, even if indemnity applied, the plaintiff cannot re- 
cover because i t  has faded to carry the burden of proof of showing, 
in response to defendant's denials, that it was liablc to the insured. 
h concise summary of the applicable law is found in 41 Am. Jur. 
2d, Indemnity, 8 33, p. 723: "Indemnity against losses does not cover 
losses for which the indemnitce is not liable to a third person, and 
which he improperly pays." The plaintiff rested its case on this issue, 
conceding "it must be shown that the insurer has properly made pay- 
ment to the insured." Plaintiff has made no such showing. 

Defendant argues that the judgmcnt of nonsuit was justified on 
other grounds including the applicability of the three-year statute 
of limitations, but we do not deem i t  necessary to discuss the other 
points raised. 

The judgment of the superior court is 
Affirmed. 

BROCK and GRAHAM, JJ., concur. 

I N  RE: WILL O F  WILLIAM FARR 

No. 692SSC385 

(Filcd 25 February 1970) 

1. Wills 23- caveat proceeding - instructions - legal effect of co- 
dicil 

In  this caveat proceeding brought by testator's wife challenging on 
grounds of mental incapacity and undue influence a purported codicil 
which revoked two articles of testator's will and substituted other pro- 
visions therefor, the trial court did not err in refusing to charge the 
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jury that under G.S. 31-5.8 a subsequent codicil executed by testator re- 
voking the codicil challenged by the caveator did not have the legal effect 
of reviving the two articles of testator's will which the challenged codicil 
had revoked, G.S. 31-5.8 not being relevant to the theory of the trial. 

2. Wills 5 % caveat proceeding - jury argument - mental capacity 
-legal effect of codicil 

In  this caveat proceeding brought by testator's wife challenging on 
grounds of mental incapacitg and undue influence a purported codicil 
which revoked two articles of testator's will and substituted &her pro- 
visions therefor, the trial court erred in preventing counsel for the 
caveator from arguing to the jury that a subsequent codicil executed by 
testator revoking the challenged codicil but failing to reexecute the articles 
of the will which had been revoked by the challenged codicil had the 
effect under G.S. 316.8 of leaving testator intestate as to a considerable 
portion of his property, which shows that testator did not know the legal 
effect of the subsequent codicil and is some evidence that testator did 
not have the mental capacity to execute the challenged codicil the previous 
month. 

3. i s  S caveat proceeding - mental capacity - admissibility 
of evidence - events before and after execution of instrument 

When a will is filed for probate and a caveat to the will is filed on the 
ground that testat;or lacked sufficient mental capacity to execute the will, 
the caveator may present to the jury evidence of events which have a 
bearing on the mental capacity of the testator, both before and after the 
instrument was executed, a s  long as  it tends to shed light upon the mental 
capacity of the testator a t  the time he made the instrument. 

APPEAL by caveator from Snepp, J., 20 January 1969 Session 
BUNCOMBE Superior Court. 

This is a caveat proceeding filed by Alice M. Farr  alleging that 
the paper writing which purports to be a codicil to the Last Will 
and Testament of William Farr dated 22 February 1966 was ex- 
ecuted a t  a time when he lacked the mental capacity to make a will 
and tha.t i t  was executed as a result of undue influence exerted by 
his son, William Farr, 11, and his daughter, Frances Farr Plunkett. 

Answer was filed to the caveat by Suzanne Farr Ivey, William 
Farr, 11, Frances Farr Plunkett and Eva Farr Sharp denying the al- 
legations of undue influence and lack of mental capacity and praying 
that the caveat be dismissed. 

The paper writing purporting to be the Last Will and Testament 
of William Farr was executed on 17 August 1961, and consisted of 
fourteen separately numbered paragraphs, paragraphs four and thir- 
teen being as follows: 

"ARTICLE FOUR 
"I give, devise and bequeath to my wife, Alice M. Farr, pro- 
vided she survives me, the sum of Ten Thousand ($10,000.00) 
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Dollars in cash or securities for her immediate needs to be 
paid over to her as soon aftcr my dcath as possible, and I di- 
rect my Executor to pay off in full any indebtedness which may 
be outstanding against real estate held by my wife and me by 
the entireties. I devise and bequeath to my wife, provided she 
survives me, the rest of my books not hereinabove devised and 
all of my houschold furniture, personal effects of every kind in 
and about my home place or msidence not heretofore devised, 
but said effects shall not include any stocks, bonds, securities, 
notcs, money or bank deposits belonging to me or held in my 
name. Should my wifc predecease me, or should we both die in 
a common disaster, the devises and bequests that would have 
gone to her under this article shall go to my daughters Suzanne 
Farr Ivey and Eva Farr Sharp and Frances Earr Plunliett, to 
be dividcd equally between them." 

"ARTICLE THIRTEEN 

('All the rest, residue and remainder of my property of whatever 
nature and wherever situated, including future and contingent, 
as well as vested interests, right of entry and powers of appoint- 
ment, or property over which I have power to will, hereinafter 
referred to as my residuary estate, shall be divided and dis- 
tributed as follows, such distributions to be made as far as 
practicable in kind: 

"(a) I devise and bequeath two-fifths of my said residuary 
estate to my wife, Alice M. Farr, and if my wife fails to survive 
me or we both die in a common disaster, the said two-fifths of 
my residuary estate that would have gone to my wife shall be 
divided equally between my children. 

"(b) I give, devise and bequeath one-fifth of my said residuary 
estate to my son William Farr 11. 

"(c) I give, devise and bequeath one-tenth of my said resid- 
uary estate to my daughter Eva Farr Sharp. 

"(d) I give, devise and bequeath one-tenth of my said resid- 
uary estate to my daughter Elizabeth Farr McNary. 

"(e) I give, devise and bequeath one-tenth of my said resid- 
uary estate to my daughter Suzanne Farr Ivey. 

" ( f )  I give, devise and bequeath one-tenth of my said resid- 
uary estate to my daughter Frances Farr Plunkett, or if she 
predeceases me then to her daughter Sandra." 
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Testator executed six codicils to this paper writing dated 17 
August 1961, 21 November 1963, 28 September 1964, 18 March 1965, 
22 February 1966 and 16 March 1966. The codicil executed on 22 
February 1966 was as follows: 

"I, WILLIAM FARR, of Asheville, Buncombe County, North 
Carolina, being of sound mind and memory, but considering the 
uncertainty of my earthly existence, make this Codicil to my 
Last Will and Testament dated August 17, 1961. 

"A. I revoke in full all the provisions set out in Article Four 
of my said Will made August 17, 1961, and in lieu thereof do 
substitute and provide an entirely new Article to be known as 
Article Four as follows: 

" 'ARTICLE FOUR' 
('I give and bequeath my books, household furniture and per- 
sonal effects of every kind in and about, my home place not 
hereinbefore devised, (but said effects shall not include any 
stocks, bonds, securities, notes, money or bank deposits belong- 
ing to me or held in my name), to be divided by my son Wil- 
liam Farr, Jr., and delivered to the following designated bene- 
ficiaries : 

'(To my wife, Alice M. Farr, provided she survives me, one- 
third. 

"Two-thirds, which I direct shall include all articles of a fam- 
ily or sentimental value and which should therefore go to my 
daughters are to be divided equally between my four daughters, 
Suzanne Farr  Ivey, Eva Farr  Sharp, Frances Farr Plunkett and 
Mildred Farr  Buck. 

"B. I revoke in full the provisions set out in Article Thirteen 
of my said will of August 17, 1961, and in lieu thereof do sub- 
st,itute and provide an entirely new Article to be known as 
Article Thirteen as follows: 

" 'ARTICLE THIRTEEN' 
"All the rest, residue and remainder of my property of what- 
ever nature and wherever situated, including future and con- 
tingent, as vell as vested interests, right,s of ent'ry and powers 
of appointment, or property over which I have power to will, 
hereinaft'er referred to as my residuary estate, shall be divided 
and distributed as follows, such dist'ribut'ions to be made as far 
a s  practicable in kind: 
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"(a)  I devise and bequeath twenty pcr cent (20%) of my said 
residuary estate to my wife, Alice M. Farr, and if my wife fails 
to survive me or we both die in a common disaster, the said 
twenty percent (20%) of my residuary estate that would have 
gone to my wife shall be divided equally between my children. 

"(b) I give, devise and bequeath sixteen percent (16%) of 
my residuary estate to my son William Farr 11. 

('(c) I give, devise and bequeath sixteen percent, (16%) of 
my said residuary estate to my daughter Eva Farr Sharp. 

'((d) I givc, devise and bequeath sixteen percent (16%) of 
my said residuary estate to my daughter Elizabeth Farr Mc- 
Nary. 

"(e) I give, devise and bequeath sixteen percent (16%) of 
my said residuary estate to my daughter Suzanne Farr Ivey. 

"(f) I give, devise and bequeath sixteen percent (16%) of 
my said residuary estate to my daughter Frances Farr Plun- 
kett, or if she predeceases me then to her daughter Sandra. 

"Except as  changed hereinabove by this Codicil, I hereby ratify 
and confirm all of the provisions of my said will executed by 
me on August 17th 1961, as altered or amended by all former 
Codicils thereto heretofore executed by me in all respects." 

The codicil executed 16 March 1966 revoked the codicil dated 
22 February 1966 but did not re-execute Articles Four and Thirteen 
of the Will in compliance with G.S. 31-5.8. 

The propounders introduced evidence tending to show that the 
paper writing dated 17 August 1961 and all of the codicils were ex- 
ecutcd in accordance with the formalities required by law. 

Thc caveator offered evidence tending to show that she and Mr. 
Farr were married on 27 November 1947 and that she and Mr. Farr 
had no children and that Mr. Farr's children were all grown at  the 
time of her marriage to Mr. Farr. Mr. Farr was admitted to the hos- 
pital in February, 1966, for treatment of a broken hip. While hos- 
pitalizcd he executed the codicil dated 22 February 1966, and after 
being discharged he executed the codicil dated 16 March 1966. The 
evidence tended to show that Mr. Farr was 91 years of age, that he 
had had an operation upon his leg which was slow in healing and 
that following the operation he had developed shingles. Mr. Farr 
also suffered from Parkinson's disease. One witness, J. H. Tinsley, 
testified that just prior to his death, Mr. Farr told him that his son, 
William, brought an attorney to the hospital while he was confined 
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for the broken hip and had him make another codicil to his Will and 
that when he discovered what the paper writing was upon his return 
home he revoked i t  and scratched through it. Nannie Dennis, the 
Farr's maid for twenty years, testified that on the day prior to his 
death Mr. Farr told her that his son and daughter had come to him 
while he was in the hospital and had him sign some papers and that 
he was so sick he didn't know what he was doing. 

The propounders offered evidence tending to show that Mr. Farr's 
condition was substantially the same as i t  had been for several 
ycars prior to this date. The evidence further tended to show that 
on 22 February 1966 the testator sent the nurse to summon G. E. 
Bishop, a friend with a place of business nearby, to act as a witness 
to the execution of the codicil which he did in conformance with the 
request of Mr. Farr. 

Sixteen issues, including issues of mental capacity and undue in- 
fluence, were submitted to the jury and answered in favor of the pro- 
pounders. From judgment entered thereon, thc caveator appealed to 
this Court assigning error. 

Bennett, Kelly & Long, by George Ward Hendon, for caveator- 
appellant. 

Landon Roberts, for ezeczctor, Van Winkle, Buck, Wall, Starnes 
and Hyde, by 0. E. Starnes, Jr., and Williams, Morris and Golding, 
by William C. Morris, Jr., for propounders. 

[I] The appellant first assigns as error the court's refusal to in- 
struct the jury as requested in writing as to the provisions of G.S. 
31-5.8 as follows: 

" 'NO will or any part thereof, which shall be in any manner re- 
voked, can be revived otherwise than by a reexecution thereof, 
or by the execution of another will in which the revoked will or 
part thereof is incorporated by reference.' 

" 'Therefore, the court instructs you that the execution of the 
last paper writing dated March 16, 1966, did not have the legal 
effect of reviving paragraphs Four and Thirteen of thc paper 
writing dated August 17, 1961.' " 

G.S. 31-5.8 was not relevant to the thcory of the trial. Four- 
teen of the issues submitted to the jury related to the formalities of 
the execution of the will and the six codicils. The other two issues 
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related to  mental capacity and undue influence. The evidence given 
in the case related only to the formal execution of the will and to 
the physical and mental condition of Mr. Farr, and to the influences 
which might have been exerted upon him to make the codicil dated 
22 February 1966. I t  was not necessary for the jury to be instructed 
as  to the legal effect of the codicil dated 16 March 1966. The court 
does not commit crror when i t  refuses t o  give instructions which, 
though correct in the abstract, arc not applicable to the case. Mc- 
Millan v. Baxley, 112 N.C. 578, 16 S.E. 845 (1893) ; &lendenhall v. 
R. R. Co., 123 N.C. 275, 31 S.E. 480 (1898). 

121 Thc appellant contends that  all of the evidence offered tended 
to show that  Mr. Farr did not want to die intestate as to  any of his 
property but that  the result of the codicil dated 16 March 1966, in 
conjunction with G.S. 31-5.8, is that  he did in fact die intestate as to 
a considerable portion of his property since he failed to reexecute 
Articles Four and Thirteen of his will. Counsel argues that  Mr. Farr  
did not know the legal effect of the instrument he executed 16 March 
1966, that  this was some evidence of a lack of mental capacity to 
execute the codicil dated 22 February 1966, and that he should be 
allowed to argue this to the jury. 

G.S. 84-14, in part, provides that  ". . . the whole case as well 
of law as of fact may be argued to the jury." Under this statute 
counsc17s right to argue law generally to the jury has been upheld 
or cxprcssly recognized. I n  PuetC v. R. R., 141 N.C. 332, 53 S.E. 
852 (1906), the trial court stopped counsel during his argument to 
the jury and refused to allow him to commcnt upon the testimony 
of a witness. The court, in holding this to be error on the part of 
the trial judge, stated: "Being thus competent, material, and rele- 
vant, there can be no doubt of the right of counsel to make proper 
commcnt upon i t  in his address to the jury. This was all that  he was 
doing when admonished by the judge to  stop, which he did, as he 
should have done, in submission to the intimation of the court. But  
this client was thereby prejudiced, and prevented, through his chosen 
counsel, from developing his case before the jury. The judge has a 
large discretion in controlling and directing the argument of counsel 
(8. v. Caveness, 78 N.C., 484), but this does not include the right to 
deprive a litigant of the benefit of his counsel's argument when i t  is 
confined within proper bounds and is addresscd to the material facts 
of the case. S. v. Miller, 75 N.C., 73. What is here said is subject, 
however, to the restrictions imposed by Laws 1903, ch. 433; Revisal, 
sec. 216. The right to argue the whole case has been expressly con- 
ferred by statute. Rev. Code, ch. 31, sec. 57, par. 15; Code, ch. 4, 
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sec. 30; Revisal, sec. 216. The history of this legislation is well 
known to the bench and bar. S. v. Miller, szipra. The reason of the 
court for stopping counsel is not given. We assume, and we think 
not unreasonably, that the learned judge who presided a t  the trial 
thought the comment improper, as the declaration of Pope was im- 
material. Entertaining this opinion, i t  was proper to interfere as he 
did. But we think this declaration was material and a proper subject 
of comment." 

In  Irvin v. R. R., 164 N.C. 5, 80 S.E. 78 (1913), the Court states 
that the ". . . conduct of counsel in presenting their causes to the 
jury is left largely to the discretion of the trial judge . . ." and 
that  this discretion has been exercised libcrally. The Court further 
states that even though the counsel in this case did not exercise all 
of his privileges in arguing to the jury, nevertheless the discretion 
vested in the judge does not give him the right to deprive a client of 
the bcnefit of his attorney's argument when i t  is within proper 
bounds and when i t  is addressed to the material facts of the case. 
The Court, in Brown v. Vestal, 231 N.C. 56, 55 S.E. 2d 797 (1949), 
while discussing the role of the trial judge in charging the jury, 
stated: "Counsel have the right to argue 'the whole case as well of 
law as of fact.' G.S. 84-14; Howard v. Telegraph Co., 170 N.C. 495, 
87 S.E. 313. Frequently i t  is necessary for them to do so in order to 
present, in an intelligent manner, the facts they contend the jury 
should find from the evidence offered. Sears, Roebuck & Co. v. 
Banking Co., 191 N.C. 500, 132 S.E. 468." 

[2, 31 We hold that i t  was error for the trial judge to prevent 
counsel for the appellant from arguing G.S. 31-5.8 to the jury. In  
North Carolina when a will is filed for probate and a caveat to that 
will is also filed attcmpting to prevent probate of the will on the 
ground that the testator lacked sufficient mental capacity to execute 
a will, the caveator may present to the jury evidence of events which 
have a bearing on the mental capacity of the testator, both before 
and after the instrument is exccuted as long as i t  tends to shed light 
upon the mental capacity of the testator a t  the time he made the 
instrument. I n  Re Hall's Will, 252 N.C. 70, 113 S.E. 2d 1 (1960); 
In  Re Knight's Will, 250 N.C. 634, 109 S.E. 2d 470 (1959). 

We have not discussed the appellant's other assignments of error 
since they are not likely to occur in a retrial. 

For the reasons set forth above? the appellant is entitled to a 
Ncw trial. 

MALLARD, C.J., and MORRIS, J., concur. 
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ATLANTIC MICROFILM CORPORATION V. DR. WILLIAM L. TURNER, 
R. D. McMILLAN, THOMAS J. WHITE, SAMUEL H. JOHNSON, RALPH 
H. SCOTT, THORNE GRElGORY, LINDSAY C. WARREN, JR., AND 

FRANK FORSPTH 
No. 7021SC45 

(Filed 25 February 1970) 

1. State  § 4-- sovereign immunity 
The sovereign may not be sued without its; consent 

2. Part ies  3 1; Pleadings 3 1- individual o r  representative action 
-record as a whoIe 

An action should be treated as  individual or representative as its true 
nature is disclosed by an inspection of the whole record. 

3. Injunctions 3 11; State  4- action against individual State  offi- 
cials - unauthorized action against State  

Action to restrain individual defendants, officials of the State, from 
awarding a contract for the microfilming of patient medical records a t  a 
State hospital to the apparent low bidder or to anyone other than plain- 
tiff is held an unauthorized action against the State and not an action 
against the defendants as  individuals, where the record reveals that every 
act alleged against any individual defendant was an act performed or to 
be performcd in his capacity as  a representative of the State, and the 
trial court properly sustained defendants' demurrer and dismissed the 
action. 

APPEAL by plaintiff from Xeay, J., 6 October 1969 Session of Su- 
perior Court held in FORSYTH County. 

Plaintiff brings this action against these defendants "as individ- 
uals" alleging in a complaint filed on 24 September 1969, among 
other things, that i t  "is engaged in the business of supplying and in- 
stalling microfilm services for business, industry and governmental 
agencies in the State of North Carolina"; that the defendant Dr. 
William L. Turner is the Director of North Carolina Department 
of Administration; that the defendant R. D. McMillan is the State 
Purchasing Officer in charge of the Purchase and Contract Division 
of the Department of Administration, and that the other defendants 
are members of the North Carolina Board of Award and the Ad- 
visory Budget Commission of North Carolina; that the Director of 
Administration prepared specifications and advertised for bids for 
the microfilming of certain active and inactive patient medical 
record files of the North Carolina Memorial Hospital a t  Chapel 
Hill, North Carolina; that bids were opened on 31 October 1968, 
and "thc Director of Administration and the Board of Award, ap- 
pointed by the Advisory Budget Commission, rejected all bids and 
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readvertised for bids . . ."; that bids were again opened on 5 June 
1969, with the "apparent" low bidder being Charles-Leyburn Com- 
pany; however, said low bidder had failed to comply with the spe- 
cifications in several respects; that plaintiff was the only bidder sub- 
mitting a bid which conformed to the invitation and specifications; 
that "(a)s  a consequence of the foregoing circumstances, this plain- 
tiff was the only bidder who met the required specifications in the 
invitation for bids, and plaintiff has been so advised by officials of 
the North Carolina Memorial Hospital a t  Chapel Hill, North Car- 
olina. Notwithstanding these facts, the defendants herein named, 
purporting to act in their various capacities as the Advisory Budget 
Commission, the Board of Award, the Director of the Department 
of Administration and State Purchasing Officer, have announced that 
they will proceed to award and execute a contract with Charles- 
Leyburn Company, in pursuance with authority which they claim is 
given them under Article 3, Chapter 143 of the General Statutes of 
North Carolina"; that such is contrary to the law; that plaintiff re- 
quested "the defendant R. D. McMillan for a hearing before the 
State Board of Award" but such was denied; that the execution of 
a contract to any bidder except the plaintiff '(would be void and be- 
yond the authority of the defendants for the reasons herein set forth, 
and therefore that the defendants are acting and proposing to act 
without any authority and should be individually and collectively 
restrained from so doing"; that " (p)laintiff, as a responsible bidder 
and as a taxpayer of North Carolina will be irreparably injured and 
damaged if the defendants are allowed to execute a contract with the 
purported low bidder or with any other bidder who failed to meet 
specifications. Plaintiff has no adequate remedy a t  law and could not 
sue the State of North Carolina for failure to award a contract to 
thc plaintiff." Plaintiff further asks that the defendants be restrained 
and enjoined from entering into a contract with any bidder who 
failed to meet specifications. 

On the date the conlplaint was filed, Judge Lupton issued a 
temporary restraining order restraining the defendants "from enter- 
ing into a contract with Charles-Leyburn Company or with any 
other person, firm or corporation, for the furnishing of microfilming 
system or services to North Carolina Memorial Hospital a t  Chapel 
Hill, North Carolina. And i t  is further ordered that the said defend- 
ants appear before His Honor Thomas W. Seay, Jr., or such other 
Judge as may then and there be presiding over a Session of Su- 
perior Court of Forsyth County, and particularly on the 6th day of 
October 1969, a t  1O:OO o'clock a.m., or as soon thereafter as they 
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can be heard, and show cause, if any there be, why this Order should 
not be continued until t.he final determination of this action." 

On 6 Octobcr 1969 the defendants filed a demurrer to the com- 
plaint stating therein: 

"1. That this Court has no jurisdiction of the subject of this ac- 
tion for that i t  appears upon the face of the complaint that the 
action is for an injunction to restrain the dcfendants in their 
official positions as officers of the State from carrying out the 
duties which the law requires thcm to perform; that the relief 
sought affects the State and not the defendants individually and, 
therefore, this is an action against the State of North Carolina 
which has not waived its sovereign immunity and has not con- 
sented to be sued. 

2. That from the facts allegcd in the complaint, i t  docs not 
appear that the defendant State officials acted either corruptly, 
in violation of law or in cxcess of authority. 

3. That the Court has no authority to control by mandamus 
injunction or otherwise the exercise of a discretionary duty by 
a State official. 

4. That it appears upon the face of the complaint that the 
contract complained of is a service contract; that there is no 
statutory provision which requircs such a contract to be awarded 
to the lowest responsible bidder and plaintiff's allegations with 
respcct thereto are erroncous conclusions of law. 
5 .  That the complaint does not allege facts which show that the 
plaintiff does not have an adequate rcmedy a t  law; that the 
complaint fails to allegc facts establishing that the plaintiff will 
be injured or affected by the acts of the dcfendants which are 
sought to be restrained or that if the relief sought were granted 
that plaintiff would be protected thereby from injury, in that 
plaintiff does not pray that thc contract be awarded to them or 
that  the defendants be restrained from readvertising or award- 
ing the bid upon said readvertisement or negotiating a contract 
as thcy are authorized by law to do." 

After a hearing, Judge Seay entered judgment on 10 October 
1969: 

"1. That the demurrer filed herein be and the same is hercby 
sustained. 
2. That  the temporary injunction entered on the 24th day of 
September, 1969, against the dcfendants be and the same is 
hereby dissolved. 
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3. That this cause of action be and the same is hereby dis- 
missed. 
4. That  the plaintiff pay the costs of this action." 

To the entry of this judgment, the plaintiff excepts and appeals 
to the Court of Appeals. 

Kluttz & Hamlin by Clarence Kluttz for plaintiff appellant. 
Attorney General Robert Morgan, Deputy Attorney General Har- 

rison Lewis, and Trial Attorney Eugene A. Smith for defendant ap- 
pellees. 

MALLARD, C.J. 

[I] In the case of Schloss v. Highway Commission, 230 N.C. 489, 
53 S.E. 2d 517 (1949), i t  is said: 

"That the sovereign may not be sued, either in its own courts 
or elsewhere, without its consent, is an established principle of 
jurisprudence in all civilized nations. 8. v. R. R., 145 N.C. 495; 
Bennett v. R. R., 170 N.C. 389, 87 S.E. 133; Carpenter v. R. R., 
184 N.C. 400, 114 S.E. 693; Dredging Co. v. State, 191 N.C. 243, 
131 S.E. 665; Rotan v. State, 195 N.C. 291, 141 S.E. 743; Vin- 
son v. O'Berry, 209 N.C. 287, 183 S.E. 423; Insurance Co. v. Un- 
employment Compensation Corn., 217 N.C. 495, 8 S.E. 2d 619; 
49 A.J. 301, and citations in note; Anno. 42 A.L.R. 1465, 50 
A.L.R. 1408. In the absence of consent or waiver, this immunity 
against suit is absolute and unqualified. Dalton v. Highway 
Com., 223 N.C. 406, 27 S.E. 2d 1; 40 A.J. 304." 

In the case of Electric Co. v. Turner, 275 N.C. 493, 168 S.E. 2d 
385 (1969), the plaintiff brought an action against some of these 
same individuals and others who were at  that time holding the same 
official positions that the individual defendants in this action hold. 
The plaintiff sought to restrain the defendants from accepting any 
new bids on certain television transmitting equipment and also re- 
quested that a mandatory injunction be issued requiring the defend- 
ants to award the plaintiff the contract according to its bid. The 
Court said: 

"The record discloses that every act charged against any defend- 
ant was performed in his capacity as representative of the State, 
and related to a contract to be performed on behalf of the State. 
The facts and issues involved, and the relief demanded, permit 
only one conclusion: This is an action against the State of North 
Carolina. The suit was without the State's consent. 
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'It is axiomatic that  the sovereign cannot be sued in its own 
courts or in any other without its consent and permission. 
. . . An action against a commission or board created by 
statute as an agency of the State where the interest or rights of 
the State are directly affected is in fact an action against the 
State.' Ins. Co. v. Unemployment Compensation Comm., 217 
N.C. 495, 8 S.E. 2d 619; Dredging Co. v. State, 191 N.C. 243, 
131 S.E. 665; U. 8. v. Lee, 106 U.S. 196, 25 R.C.L. 412. 

* * W 

'The State is immune from suit unless and until i t  has expressly 
consented to be sued. It is for the General Assembly to deter- 
mine when and under what circumstances the State may be 
sued. When statut,ory provision has been made for an action 
against the State, the procedure prescribed by statute must be 
followed, and the remedies thus afforded are exclusive. . . .' 
Ins. Co. v. Gold, 254 N.C. 168, 118 S.E. 2d 792." 

The Director of the North Carolina Department of Administra- 
tion, the State Purchasing Officer in charge of the Purchase and Con- 
tract Division of the Department of Administration, the North Car- 
olina Board of Award, and the Advisory Budget Commission of 
North Carolina are State officials and State agencies. Their authority 
is defined by statute. The plaint.iff does not allege that these State 
officials and State agencies can be sued by plaintiff; neither does 
plaintiff allege that  i t  has permission to sue them as State officials. 
I n  fact, in its complaint the plaintiff alleges that  i t  has no adequate 
remedy a t  law and that  i t  could not sue the State of North Carolina 
for failure to award a contract to the plaintiff. 

I n  the case of Lynn v. Clark, 254 N.C. 460, 119 S.E. 2d 187 
(1961), one of the defendants was described in the caption as "Ad- 
ministrator of Charles Clark, deceased" but there was no allega- 
tion in the complaint that  he was such administrat,or or that  he had 
qualified and was acting in his representative capacity. The Su- 
preme Court there said: 

"While a complaint should specifically allege whether the ac- 
tion is brought against the defendant in his representative ca- 
pacity, i t  is sufficient if the complaint, taken as a whole, shows 
that  the defendant is being sued in a representative capacity, 
though it  is not expressly so alleged." 

In  the case before us the complaint specifically states that  the 
defendants are being sued as individuals, but the complaint, taken 
as a whole, shows that  the defendants are being sued as State offi- 
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cials. A group of individuals, acting as individuals, have no au- 
thority to award a contract in the name of the State. The plaintiff 
says that the defendants are intending to act in their official ca- 
pacity by awarding a contract. When the defendants act in their 
official capacity, i t  is the State acting. The awarding of a contract 
a s  described in t~he complaint would be action on the part of the 
State. 

121 In Lynn v. Clark, supra, the Court said: 

"An action should be treated as individual or as representative, 
as its true nature is disclosed by an inspection of the whole 
record." 

When the complaint in the instant case is considered as a whole, 
we think that the plaintiff is seeking to do indirectly what it cannot 
do directly in asking the Court to restrain the defendants, as indi- 
viduals, from doing that which they can do only as public officials. 
Plaintiff does not allege that defendants, as individuals, have au- 
thority to advertise for bids or award a contract to anyone for the 
microfilming of the patient medical record files of the North Carolina 
Memorial Hospital a t  the University of North Carolina a t  Chapel 
W l ,  North Carolina. 

Plaintiff, however, contends that the defendants, as State officials, 
cannot be acting on behalf of the State because they propose to ex- 
ceed their authority as State officials. State officials have been given 
certain discretionary powers undei. G.S. 143-52, G.S. 143-49 (3), and 
G.S. 143-49(6). In Electric Co. v. Turner, supra, the Court said: 

"Neither mandamus nor mandatory injunction may be issued 
to control the manner of exercising a discretionary duty. Ponder 
v. Joslin, 262 N.C. 496, 138 S.E. 2d 143; Hospital v. Wilmington, 
235 N.C. 597, 70 S.E. 2d 833; Harris v. Bd. of Education, 216 
N.C. 147, 4 S.E. 2d 328." 

The plaintiff seeks to restrain State officials by an action alleged 
to be against individuals. If this action is brought against individ- 
uals, and plaintiff states i t  is, then the plaintiff is not entitled herein 
to a restraining order against them restraining them from acting as 
State officials. If the action is against the defendants as State officials, 
then the allegations of the complaint fail to reveal that plaintiff has 
the right to maintain such an action. 

In the case before us the plaintiff prays that the defendants be 
redrained and enjoined from entering into a microfilming contract, 
as set out in the invitation for bids, with Charles-Leyburn Company 
or with anyone other than the plaintiff. As in Electric Cn. v. Turner, 
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supra, the record here reveals that every act alleged against any in- 
dividual defendant was an act performed or to be performed in his 
capacity as a representative of the State. 

We are of the opinion and so hold that this is an unauthorized 
action against the State, that i t  is not an action against the defend- 
ants as individuals. The judgment of the Superior Court dissolving 
the restraining order and dismissing the action should be, and i t  is 

Affirmed. 

MORRIS and VAUGHN, JJ., concur. 

A. P. CARTATON v. W. H. ANDERSON AND R m D A L L  SHEPPARD 
No. 7018SC17 

(Filed 25 February 1970) 

1. Frauds,  Statute  of 5 2-- suBciency of description of land 
A deed conveying land, a contract to sell or convey land, o r  a memo- 

randum thereof, within the meaning of the statute of frauds, G.S. 22-2, 
must contain a dcscription of the I'md either certain in itself or capable 
of being reduced to certainty by reference to something extrinsic to which 
the deed, contract or memorandum refers. 

2. Frauds,  Statute  of § 7; Boundaries 5 10; Vendor and  Purchaser  
§ 3- option t o  purchase ]Land - description of land - presumption 

Where a party contracts to convey land by a description which actually 
corresponds with property that he professes to own or control, there is a 
strong presumption that the contract was intended to apply to that par- 
ticular property even though the description is in such general terms as  
to fit equalIy well property that thc contracting party does not profess to 
own or control, and extrinsic evidence should be allowed to fit, if it can, 
the description to the laud professed to be owned or controlled by the con- 
tracting party. 

3. Frauds,  Statute  of 5 7; Boundaries 3 10; Vendor a n d  Purchaser 
5 3- option t o  purchase land  - sufficiency of description - ex- 
trinsic evidence 

Description in an option contract referring to the land to be conveyed 
as  "a certain tract or parcel of land located in  .................. Township, Guil- 
ford County, North Carolina, and described a s  follows: About Four Acres 
situated a t  the North-East Intersection of Mt. Hope Church Road and 
Interstate 85" is held sufficient to  admit extrinsic evidence to determine 
the location of the property, and the trial court erred in ruling a s  a 
matter of law that the option contract did not comply with the statute 
of frauds, G.S. 22-2. 

BRITT, J., dissenting. 
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APPEAL by plaintiff from Peel, J., 7 July 1969 Session, GUILFORD 
Superior Court. 

Plaintiff instituted this action against the defendants to  recover 
damages for breach of an option contract to convey land. Pertinent 
allegations of the complaint are briefly summarized as follows: On 
21 July 1966 defendants executed and delivered to plaintiff a written 
option agreement embracing ('. . . a certain tract or parcel of land 
located in Township, Guilford County, North Carolina, 
and described as follows: About Four Acres situated a t  the North- 
East Interscction of Mt. Hope Church Road and Interstate 85." In 
said agreement defendants agreed to convey said lands to  plaintiff, 
or  his assignee, upon demand a t  any time within 180 days after the 
date of the option upon the payment by plaintiff of $40,000, less $500 
paid for the option. Within the stated period, plaintiff tendered to 
defendants 9639,500 and demanded a deed for the premises, but de- 
fendants failed and refused to convey the land to plaintiff. Because 
of said breach of contract, plaintiff has been damaged $60,000 and 
asks that  he recover that  amount, plus the $500 paid for the option. 

Defendants filed answer admithing the execution of the option 
agreement and the timely tender of the full purchase price, but de- 
nied other material allegations of the complaint. In  their further an- 
swer, they alleged that  the option agreement did not comply with 
the reyuircments of the statute of frauds, G.S. 22-2, and therefore 
the agrcement is void. By  amendment to their answcr, defendants ex- 
pressed their willingness to return to plaintiff the $500 paid for the 
option. 

When the case came on for hearing in superior court, Judge Peel 
conducted a hearing on the plea in bar asserted by defendants. He 
concluded as a matter of law that  defendants' plea of the statute of 
frauds was valid, sustained the plea, and rendered judgment in fa- 
vor of plaintiff for $500 plus interest and costs. Plaintiff appealed. 

Booth, Fish & Adams, b y  H .  Marshall Simpson, for plaintiff ap- 
pellant. 

Jordan, Wright,  A'ichols, Caflrey & Hill, b y  Luke Wright  and 
Edward L. Murrelle, for defendant appellees. 

BROCB, J .  
The trial judge ruled as a matter of law that  the option contract, 

attached as an exhibit to  the coniplaint, does not comply with the 
statute of frauds, G.S. 22-2. The only assertion is that  the descrip- 
tion contained in the option is insufficient. 
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Plaintiff was not allowed to offer evidence to clarify the descrip- 
tion or to locate the property. Therefore the only question with 
which we are concerned on this appeal is whether the description 
in the option contract is sufficient to admit extrinsic evidence to de- 
termine the location of the property, or whether the language of t l ~ e  
option is so patently ambiguous as to prevent resort to extrinsic evi- 
dence to aid it. 

We are not blind to the fact that in another case pending in this 
Court on appeal the defendants in this action were unsuccessful in 
the trial court in their attempt to recover damages for failure to con- 
vey to them the idcntical property involved in this case (Randall 
Sheppard and W. H. Anderson v. W. 11. Andrews and wife, Nellie 
B. Andrews, No. 7018SC33). But, in defendants' case against An- 
drew~, the case was submitted to t,he jury and the jury answered an 
issue that defendants had failed to make a timely tender of the 
agreed purchase price. However, regardless of the outcome of de- 
fendants' case, either in the trial court or upon appeal, the present 
appeal is concerned only with a proper application of the statute of 
frauds to the option before us in this case. 

The description in the option before us in the present case reads 
as follows: 

'(. . . a certain tract or parcel of land located in ................ 
Township, Guilford County, North Carolina, and described as 
follows: 

"About Four Acres situated a t  the North-East Intersection 
of Mt. Hope Church Road and Interstate 85." 

[I] The principle is undoubtedly well establishcd in this jurisdic- 
tion ". . . that a deed conveying land, or a contract to sell or con- 
vey land, or a inemorandum thereof, within the meaning of the 
statute of frauds, G.S. 22-2, must contain a description of the land, 
the subject matter thereof, either certain in itself or capable of being 
reduced to certainty by reference to something extrinsic to which the 
deed, contract or memoranduni refers." Searcy v. Logan, 226 N.C. 
562, 39 S.E. 2d 593. It appears that the difficulty arises in the appli- 
cation of the principle. 

The option contract in the present case refers to a single tract or  
parcel of land containing approximately four acres lying in the 
north-east intersection of Mt. Hope Church Road and Interstate 85 
which defendants, by the execution of the option, profess to own and 
promise to convey. 

Paraphrasing the words of Smith, C.J., in Farmer v. Butts, 83 
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N.C. 387, i t  can be said about the present case, suppose a defined 
tract of land containing approximately four acres can be found lying 
in the north-east intersection of Mt.  Hope Church Road and Inter- 
state 85, as distinguished from some other tract of land, would not 
such proof satisfy any reasonable mind that  this was the land in- 
tended? And, if so, would i t  not be competent to  ascertain and iden- 
tify the subject matter of the contract and make i t  effectual? 

In  Self Help Corporation v. Brinkley, 215 N.C. 615, 2 S.E. 2d 
889, the following descriptive words were held sufficiently definite 
to admit extrinsic evidence for the purpose of identification: ". , . 
a certain store lot in the town of Manteo, in the County of Dare, 
Worth Carolina, containing one-half acre, more or less, the interest 
hereby conveyed being an undivided one-half interest." 

I n  Conzrs. of Beaufort v. Rowland, 220 N.C. 24, 16 S.E. 2d 401, 
the following description was held to be sufficiently definite to admit 
extrinsic evidence for the purpose of identification: "300 acres swamp, 
the said land being two miles from Pinetown and adjoining the land 
of H. PIT. Waters, James D. Boyd heirs, and others." However, in 
the Rowland case no evidence was offered and therefore i t  was held 
that  unaided by extrinsic evidence the description of itself was in- 
sufficient to identify the land. 

I n  Farmer v. Batts, supra, i t  was held that  the following de- 
scription in a contract to convey was sufficient to admit extrinsic 
evidence to identify the land: ". . . one tract of land containing 
one hundred and ninety-three acres, more or less, i t  being the in- 
terest in two shares, adjoining the lands of James Barnes, Eli Rob- 
bins and others." 

121 It seems to us that the presumption should be strong that 
where a party contracts to convey land by a description which ac- 
tually corresponds with property that  he professes to own or con- 
trol, the contract was intended to apply to that  particular property 
even though the description is in such general terms as to fit equally 
well property that the contracting party does not profess to own or 
control; and extrinsic evidence should be allowed to fit, if i t  can, the 
description to the land professed to be owned or controlled by the 
contracting party. 

[3] I n  our opinion the description in the option in the present case is 
sufficient to admit extrinsic evidence for the purpose of identification. 
It follows, therefore, that in our opinion the trial judge erred in re- 
fusing to allow evidence to identify more specifically the land de- 
scribed in the option, and in ruling as a matter of law that  the de- 
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scription in the option was patently ambiguous. Whether the com- 
plaint sufficiently alleges a cause of action, or whether plaintiff can 
make out a case with his evidence, are matters which are not before 
us and upon which we make no ruling. 

Reversed. 

GRAHAM, J., concurs. 

BRITT, J., dissents. 

BRITT, J., dissenting: 

The Supreme Court of North Carolina has rendered numerous de- 
cisions interpreting and applying our statute of frauds. One of the 
clearest decisions on the quest.ion is that in Lane v. Coe, 262 N.C. 8, 
136 S.E. 2d 269, where the late Justice Clifton L. Moore, in his usual 
scholarly manner, reviewed many pertinent decisions pertaining to 
the statute. The following is quoted from the opinion: 

"The statute of frauds, G.S. 22-2, provides that  'All contracts 
to sell or convey any lands . . . shall be void unless said 
contract, or some memorandum or note thereof, be put in writ- 
ing and signed by the party to be charged therewith . . .' A 
memorandum or note is, in its very essence, an informal and 
imperfect instrument. Phillips v. Hooker, 62 N.C. 193. But i t  
must contain expressly or by necessary implication the essen- 
tial features of an agreement to sell. Elliott v. Owen, 244 N.C. 
684, 94 S.E. 2d 833; Keith v. Bailey, 185 N.C. 262, 116 S.E. 729; 
Hall v. Misenheinzer, 137 N.C. 183, 49 S.E. 104. It must contain 
a description of the land, the subject-matter of the contract, 
either certain in itself or capable of being reduced to certainty 
by reference t,o something extrinsic to which the contract refers. 
Searcy v. Logan, 226 N.C. 562, 39 S.E. 2d 593; Timber Co. v. 
Yarbrough, 179 N.C. 335, 102 S.E. 630; Bateman v. Hopkins, 
157 N.C. 470, 73 S.E. 133; Farmer v. Batts, 83 N.C. 387. * * * 
The most specific and precise descriptions require some proof t o  
complete the identification of the property. More general de- 
scriptions require more. The only requisite in evaluating the 
written contract, as to  the certainty of the thing described, is 
that  there be no patent ambiguity in the description. Norton 
v. Smith, 179 N.C. 553, 103 S.E. 14. There is a patent ambiguity 
when the terms of the writing leaves the subject of the contract, 
the land, in a state of absolute uncertainty, and refer to noth- 
ing extrinsic by which i t  might possibly be identified with cer- 
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tainty. Gilbert v. Wright, 195 N.C. 165, 141 S.E. 577; Bryson v. 
McCoy, 194 N.C. 91, 138 S.E. 420. When the language is pat- 
ently ambiguous parol evidence is not admissible to aid the de- 
scription. Powell v. Mills, 237 N.C. 582, 75 S.E. 2d 759. * * "" 

The contract in the instant case calls for "a certain tract or 
parcel of land located in .................. Township, Guilford County, 
North Carolina, and described as follows: About Four Acres situated 
a t  the North-East Intersection of Mt. Hope Church Road and In- 
terstate 85." The colztract does not contain a description of the land 
"either certain in itself or capable of being reduced to certainty by 
reference to something extrinsic to which the contract refers." Searcy 
v. Logan, supra. (Emphasis added.) I t  is true that two of the bound- 
aries of the land-the right-of-way lines of Mt. Hope Church 
Road and Interstate 85 -could be determined, but how would the 
court determine with certainty the other boundaries? Inasmuch as 
the written instrument relied on by plaintiff "leaves the subject of 
the contract, the land, in a state of absolute uncertainty, and refer(s) 
to nothing extrinsic by which i t  might possibly be identified with 
certainty," Gilbert v. Wright, supra, I think there is a patent ab.- 
biguity which may not be aided by parol evidence. I n  my opinion 
the trial court properly sustained defendants' plea in bar and I vote 
to affirm the judgment of the superior court. 

I-IAROLD W. LICHTENBERGER v. AMERICAN MOTORISTS INSURANCE 
COMPANY 
- AND -- 

DOROTHY LICHTENBERGER v. AMERICAN MOTORISTS INSURANCE 
COMPANY 

No. 7018SC3 

(Filed 25 February 1970) 

1. Insurance 3 69- uninsured motorist coverage - construction of 
statute 

The compulsory uninsured motorist statute, G.S. 20-279.21(b) (3) ,  was 
enacted as remedial legislation and is to be liberally construed to effectuate 
its purpose. 

2. Insurance 8 79- automobile liability insurance - statutory provi- 
sions 

The provisions of G.S. 20-279.21, setting forth the contents of automobile 
liability insurance policies, are written into every policy as a matter of 
law. 
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3. Insurance 3 69- uninsured motorist coverage - rejection by  in- 
sured 

Compulsory uninsured motorist coverage as required by G.S. 20- 
279.21(b) (3) does not apply where the insured named in the policy re- 
jects the coverage. 

4. Insurance § 6% uninsured niotorist protection - extent of cover- 
age  - rejection - burden of proof 

The delivery or issuance of a motor vehicle liability policy carries with 
i t  as  a matter of law the requisite uninsured motorist liability, unless it 
is shown that the statutory coverage is rendered inapplicable by a re- 
jection; the burden of proving the defense of rejection shifts to the in- 
surer. 

5. Trial 3 27- nonsuit-party having burden of proof 
Judgment of nonsuit will not be granted in favor of the party upon 

whom rests the burden of proof. 

6. Trial 3 27- nonsuit - plaintiff's evidenco - afirmative defense 
Nonsuit is proper where plaintiff's own evidence establishes an affirm- 

ative defense as a matter of law. 

7. Insurance § 69- nninsurcd motorist protection - question of cover- 
a g e  - rejection by insured - nonsuit 

In  plaintiff's action against his automobile liability insurer to recover 
compensation under the uninsured motorist provision of the policy, plain- 
tiff's evidence that he requested his insurance agent to reduce his auto- 
mobile liability coverage to the minimum because of financial difficulties 
and that he accepted the liability policy showing omission of uninsured 
motorist coverage, held insuEcient to establish as a matter of law that 
plaintiff rejected the uninsured motorist coverage, and the insurer's mo- 
tion for nonsuit was improperly denied. 

APPEAL by plaintiffs from Gambill, J., 19 May 1969 Civil Ses- 
sion, GUILFORD Superior Court. 

These are civil actions instituted by plaintiffs to recover amounts 
allegedly due under a policy of automobile liability insurance issued 
by the defendant to the male plaintiff. The plaintiffs attempt to re- 
cover damages arising from a collision between an automobile owned 
and operated by thc male plaintiff and a hit-and-run automobile 
which was subsequently discovered approximately one-half mile 
from the scene of the collision with its license plates removed. 

The 1952 Plymouth which collided with plaintiffs was owned by 
one Dempsey Odom of Seagrove, North Carolina, and was insured 
under a policy of automobile liability insurance issued by Nation- 
wide Mutual Insurance Company. Nationwide denied coverage under 
its policy on the ground that a t  the time of the collision the Ply- 
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mouth was being operated by someone who had stolen it  from its 
owner. 

The evidence tended to show that  the collision occurred on 22 
July 1967, that  plaint,iffs and their son suffered personal injuries, and 
that  the driver's side of the male plaintiff's automobile was consid- 
erably damaged. Defendant admitted the issuance of an automobile 
liability insurance policy to the male plaintiff and that  the policy 
was in effect on 22 July 1967, but denied that i t  was liable by reason 
of uninsured motorist coverage. Further facts and contentions suffi- 
cient for an understanding of this appeal are hereinafter set forth 
in the opinion. 

At  the close of plaintiffs' evidence, judgment as of involuntary 
nonsuit was entered, from which plaintiffs appealed. 

Smith, Moore, Smith, Schell & Hunter by Jack W. Floyd and 
Richard W. Ellis for plaintiff appellants. 

Jordan, Wright, Nichols, Cafjrey & Hill by Karl N. Hill, Jr., and 
Edward L. Murrelle for defendant appellee. 

BRITT, J. 
The principal question presented by this appeal is: Did the trial 

court err in entering judgment of involuntary nonsuit? We think 
that  i t  did. 

Defendant contends that  nonsuit was proper for the reason that  
plaintiffs' evidence discloses that the male plaintiff had rejected un- 
insured motorist protection and, therefore, did not have uninsured 
motorist coverage a t  the t,ime of the collision in question. 

I n  Moore v. Insurance Co., 270 N.C. 532, 155 S.E. 2d 128, the 
court declared: 

"Our uninsured motorist statute was enacted by the General 
Assembly [Chapter 640, Session Laws of 19611 as a result of 
public concern over the increasingly important problem arising 
from property damage, personal injury, and death inflicted by 
motorists who are uninsured and financially irresponsible. I t s  
purpose was to provide, within fixed limits, some financial re- 
compence to innocent persons who receive bodily injury or prop- 
erty damage, and to the dependents of those who lose their lives 
through the wrongful conduct of an uninsured motorist who can- 
not be made to respond in damages. * " "" 

The pertinent provisions of Chapter 640, Session Laws of 1961, 
now codified as G.S. 20-279.21 (b) (3),  read as follows: 
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"No policy of bodily injury liability insurance, covering lia- 
bility arising out of the ownership, maintenance, or use of any 
motor vehicle, shall be delivered or issued for delivery in this 
State with respect to any motor vehicle registered or principally 
garaged in this State unless coverage is provided therein or sup- 
plemental thereto, in limits for bodily injury or death set forth 
in subsection (c) of 5 20-279.5, * " " for the protection of 
persons insured thereunder who are legally entitled to  recover 
damages from owners or operators of uninsured motor vehicles 
and hit-and-run motor vehicles because of bodily injury, sick- 
ness or disease, including death, resulting therefrom. Such pro- 
visions shall include coverage for the protection of persons in- 
sured thereunder who are legally entitled to recover damages 
from owners or operators of uninsured motor vehicles because 
of injury to  or destruction of the property of such insured 
* * ". The  coverage required under this section shall not be 
applicable where any insured named i n  the policy shall reject 
the coverage." (Emphasis added.) 

The quoted portions of the statute were in effect in 1966 and 1967. 

[I] In  Hendricks v. Guaranty Co., 5 N.C. App. 181, 167 S.E. 2d 
876, this Court followed Moore, supra, saying: "This statute was 
enacted as remedial legislation and is to be liberally construed to 
effectuate its purpose * * "." 
121 The North Carolina Supreme Court has frequently held that 
the provisions of G.S. 20-279.21, setting forth the contents of auto- 
mobile liability insurance policies, are written into every policy as a 
matter of law. In  Howell v .  Indemnity Co., 237 N.C. 227, 74 S.E. 
2d 610, the court said: "Where a statute is applicable to a policy of 
insurance, the provisions of the statute enter into and form a part 
of the policy to the same extent as if they were actually written in it. 
I n  case a provision of the policy conflicts with a provision of the 
statute favorable to the insured, the provision of the statute con- 
trols. As a consequence, an insurance company cannot avoid lia- 
bility on a policy of insurance issued pursuant to  a statute by omit- 
ting from the policy provisions favorable to the insured, which are 
required by the statute." (Emphasis added.) 

"North Carolina, in company with several other states, requires 
compulsory 'uninsured motorists coverage,' " the court pointed out 
in W h g h t  v. Casualty Co. and Wright v .  Insurance Co., 270 N.C. 
577, 155 S.E. 2d 100, and in Moore v .  Insurance Co., supra, com- 
mented: "We consider that  G.S. 20-279.21(b) (3) provides for a 
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limited type of compulsory automobile liability coverage against un- 
insured motorists." 

[3] Uninsured motorist coverage as a compulsory insurance re- 
quired by G.S. 20-279.21 (b) (3) is limited by the following pro- 
vision: "The coverage required under this section shall not be ap- 
plicable where any insured named in the policy shall reject the cov- 
erage." Defendant contends that the plaintiffs did in fact reject such 
coverage. 

[4-51 The statute quotcd from is to be considered in conjunction 
with the principle reiterated in Howell, that "the provisions of the 
statute enter into and form a part of the policy." The delivcry or 
issuance of n motor vehicle liability policy such as the male plain- 
tiff's carries with i t  as a matter of law the requisite uninsured mo- 
torist liability, unless i t  is shown that thc statutory coverage is ren- 
dered inapplicable by a rcjection. As is true with cancellation or 
termination, the burdcn of proving the defense of rejection shifts to 
the defendant. In Gibson v. Insurance Co., 232 N.C. 712, 62 S.E. 2d 
320, the court stated the gencral principle which governs us: "* * * 
[Jludgment of nonsuit will not be granted in favor of one on whom 
rests the burden of proof." 

[6] Nonsuit is proper, nevertheless, where plaintiffs' own evidence 
establishes an affirmative defense as a matter of law. Plaintiffs' evi- 
dence thus ra,ises the following question for our consideration: Does 
the plaintiffs' cvidence of the male plaintiff's transactions with the 
insurer's agent clearly establish rcjection of uninsured motorist cov- 
erage? 

[7] The male plaintiff testified to the following: "" * * I men- 
tioned earlier having a telephone conversation with Mr. Rankin 
[insurer's agent]. That  was the early part of December, 1965. * * * 
American Motorists was my liability insurer in Dcccmber, 1965." 
(Plaintiffs introduced into evidence the policy in effect a t  and prior 
to that time for two automobiles, including liability insurance, "50- 
100-5"; medical payments, $2000; collision, $35000 and $2600; other 
physical damage, and supplementary coverage LP78 A26 which in- 
cludes uninsured motorist protection. The premium after dividend 
was $245.01.) "* " " I wanted to talk to Mr. Rankin * * * be- 
cause the premium was too high. * * * I did request that my lia- 
bility insurance be changcd in some respects in December of 1965. 
* K x- I requested that  my coverage be reduced to the minimum a t  
that time bccause I was having financial troublcs or was prcssed for 
money. I n  that conversation there was no discussion concerning un- 
insured motorists coverage. * * * In  talking with Mr. Rankin, I 



274 I N  THE COURT OF APPEALS .[ 7 

asked him to reduce by liability coverage. I also asked him to drop 
the medical payments because I was covered under group insurance 
but I kept the rcst in order to have adequate protection. " * * I 
know that he agreed to follow my wishes, yes. I know on liability for 
instance, he mentioned the fact that I traveled from time to time to 
Indiana where my folks live, and that under the liability that I 
should havc fifteen and thirty thousand dollars coverage in order 
to cover me through the State of Virginia. That is all I recall about 
it. * * *" (Emphasis added.) 

Plaintiffs' evidence furthcr tended to show: Following the con- 
versation between the male plaintiff and agent Rankin, dcfendant's 
policy No. MK 083 179 was issued to the male plaintiff. The original 
policy was mailed by Rankin to Central Savings Bank, holder of 
lien on cars covered by the policy. On the policy and opposite the 
item "Uninsured Motorists Coverage" was written or typed "No 
cov." As a part of the policy "package" was "Part IV - PROTEC- 
TION AGAINST UNINSURED MOTORISTS." The policy stated 
that i t  was effcctivc from 7 December 1965 to 7 December 1966. 
(The male plaintiff's testimony was conflicting as to whether he re- 
ceived a copy of the policy.) On or before 7 December 1966, defend- 
ant's agent issued and sent to the male plaintiff a Continuation Cer- 
tificate for policy No. MK 083 179 purporting to extend policy cov- 
erage from 7 December 1966 to 7 Deccmber 1967. Attached to the 
Continuation Certificate was a Loss Payable Clause Endorsement 
and a Protection Against Uninsured Motorists Insurance endorse- 
ment. On the Continuation Certificate form is a column "J- Unin- 
sured Motorists" and nothing was written in this column. No prem- 
ium was charged or paid for uninsured motorist coverage under the 
policy issued in December 1965 or the Continuation Certificate is- 
sued in Deccmber 1966. 

The possibility that rejection took place other than expressly 
raises an additional question: Does t,he evidence of the male plain- 
tiff's accepting the policy with uninsured motorist coverage omitted 
clearly establish rejection of that coverage? 

In  Distributing Corp. v. Indemnity Co., 224 N.C. 370, 30 S.E. 
2d 377, the court stated: 

"It is the duty of the applicant to communicate acceptance or 
rejection of the policy. In Couch's Enc. of Insurance Law, Vol. 
1, page 172, sec. 94, the author states that: 'There is apparently 
somc conflict of authority as to the duty of an applicant for 
insurance to discover that the policy delivered to him does not 
conform to the proposal or agreement, and to notify the corn- 
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pany of his rejection or acceptance of the policy as written. The 
weight of authority seemingly supports the rule that  i t  is in- 
cumbent upon an applicant who receives a policy which does 
not conform, as to terms, to the agent's representations, to notify 
the company of his refusal to accept the policy. And to this end 
he must examine the policy within a reasonable time after i t  
comes to hand, and promptly, upon discovering obvious depar- 
tures from the agreement, rescind the transaction and give the 
company due notice thereof, since, if an applicant receives and 
retains, without objection, policies made and sent to him, i t  is 
regarded as an acceptance.' * * *" 

A policy issued under G.S. 20-279.21 (b) (3) ,  however, is substan- 
tially different from a ((voluntary" policy. Where the provisions of 
the statute "enter into and form a part of the policy," Howell, supra, 
the coverage is provided although the insured has never requested 
that coverage. I n  Hozuell, the court stated: "In case a provision of 
the policy conflicts with a provision of the statute favorable to the 
insured, the provision of the statute controls." In the absence of re- 
jection, G.S. 20-279.21 (b) (3) writes uninsured motorist coverage into 
every automobile liability insurance policy although the policy may 
not indicate the coverage on its face. If the insurer "cannot avoid 
liability on a policy of insurance issued pursuant to a statute by 
omitting from the policy provisions favorable to the insured," Howell, 
supra, then neither can the insured's acceptance of the policy alone 
operate as a rejection of the coverage written into i t  by statute. 

I n  our opinion the instructions of the male plaintiff to agent 
Rankin in December 1965, including his request "that my cover- 
age be reduced to the minimum ' " ' because I was having finan- 
cial troubles or was pressed for money," raised an issue of fact for 
the jury to determine, namely, did the male plaintiff reject unin- 
sured motorist coverage. The evidence did not establish as a matter 
of law that the male plaintiff rejected uninsured motorist coverage. 

We have carefully considered the other reasons advanced by de- 
fendant as to why the nonsuit should be sust,ained but find them 
without merit. We have also considered the other points raised in 
both briefs but refrain from discussing t,hem as they may not arise 
upon a retrial of these actions. 

For the reasons stated, the judgment of the superior court is 

Reversed. 

BROCK and GRAHAM, JJ., concur. 
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STATE OF NORTH CAROLINA v. ABRAM C. CAUDLE, I11 

No. 7018SC98 

(Filed 25 February 1970) 

1. False Pretense 8 5-- credit card f raud  - felony - misdemeanor - 
punishment 

If goods or services or other things of value obtained by fraudulent 
use of a credit card do not exceed $500 in any six-month period, convic- 
tion is punishable by fine of not more than $1000 or imprisonment for not 
more than one year, or both; if the value is more than $500, the crime is 
a felony punishable by fine of not more than $3,000 or imprisonment for 
not more than three years, or both. G.S. 14-113.13, G.S. 14-113.17. 

2. False Pretense 5 5-- credit card f raud  - suificiency of war ran t  
Warrant alleging that defendant on three consecutive dates wilfully and 

feloniously purchased goods and services valued a t  $631.78 from named 
businesses by use of a specified credit card when he knew the credit card 
had been revoked by the bank which issued it, and with intent to defraud 
said bank, is held sufficient to charge felonious credit card fraud and neces- 
sarily to charge all the essential elements of misdemeanor credit card 
fraud. 

3. Criminal Law § 16; Courts § 14- warrant  charging felony - 
guilty plea t o  misdemeanor - jurisdiction of municipal-county court 

Where defendant was brought before a municipal-county court upon a 
warrant charging felonious credit card fraud, jurisdiction of the court r a s  
not limited to a probable cause hearing, but the municipal-county court 
had jurisdiction to accept defendant's plea of guilty of the lesser included 
offense of misdemeanor credit card fraud. 

4. Criminal Law § 23- guilty plea - appellate review of judgment 
Where a defendant pleads guilty, his appeal from judgment entered 

thereon cannot call into question the facts charged or the regularity and 
correctness in form of 'the warrant, but can only bring up for review the 
question of whether the facts charged and admitted by the plea constitute 
an offense punishable under the laws and constitution. 

5. Criminal Law §§ 143, 161- exception t o  judgment activating sus- 
pended sentence 

Exception to a judgment activating a suspended sentence challenges 
the sufficiency of the findings of fact by the judge to support his judgment. 

6. Criminal Law 5 148- revocation of suspension of sentence - con- 
clusion t h a t  violation was without lawful excuse - sufficiency of find- 
ings 

Where defendant was required under the terms of a suspended sentence 
for credit card fraud to make restitution to the bank which issued the 
credit card, mere finding that defendant had violated the terms of the 
suspended sentence and was $800 in arrears in his restitution payments is 
insufficient to support the court's conclusion that the violation was without 
just cause or excuse. 
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APPEAL from May,  S.J., 10 September 1969 Session of GUILFORD 
County Superior Court. 

Defendant was charged in a warrant with a felonious credit card 
fraud in violation of G.S. 14-113.13. He  was arrested 28 August 
1968, and his case was called a t  the 17 September 1968 Session of 
the Greensboro Municipal-County Court. He  was represented by 
privately retained counsel and entered a plea of guilty to a non- 
felonious fraudulent use of a credit card. The plea was accepted and 
judgment was entered that  he be confined in county jail to be as- 
signed to any county institution to work for one year. The judgment 
was suspended for four years upon the following conditions: (I) 
that  he pay a, fine of $15 and costs, (2) that  he pay into court the 
sum of $7,326.29 for the use and benefit of North Carolina National 
Bank, Greensboro, North Carolina, in monthly payments of $200 
each, the first payment to be made on 1 November 1968 and monthly 
thereafter until the entire amount of $7,326.29 is paid, and (3) that  
he be of general good behavior and not violate any criminal laws 
of the State of North Carolina for four years. The fine and costs 
were paid on 1 November 1968. On 2 December 1968, in accordance 
with the provisions of G.S. 7A-131 and 78-135, the matter was 
transferred to the docket of the District Court of Guilford County. 
On 3 April 1969, the prosecutor filed a bill of particulars alleging tha t  
defendant had violated the terms and conditions of his suspended 
sentence in that  he had failed to make the payments required thereby 
and was, a t  that  date, $820 in arrears. On 5 June 1969, the following 
order was entered: 

"It appearing to the court and the court finding as a fact: The 
defendant, willfully failed and refused to comply with the judg- 
ment in the above entitled cause in that he willfully violate 
(sic) Terms of Suspended Sentence 

I T  I S  ORDERED THAT the above sentence be placed in ef- 
fect." 

From the entry of this order defendant appealed to the Superior 
Court. 

After a hearing de novo, the defendant being represented by 
counsel, the court entered an order finding facts and making con- 
clusions of law. The court found as a fact "That on the 3rd day of 
April, 1969, the defendant had paid only $180.00 for restitution and 
a t  said time he was in excess of $800.00 in arrears on the required 
restitution payments", and "That the defendant was on the date of 
his hearing in the District Court several hundred dollars in arrears 
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on the restitution payments required by the terms of his suspended 
sentence; that  this constituted a wilful and deliberate violation of 
the terms of said suspended sentence and said violation was without 
just cause or excuse." Upon the findings of fact the court concluded 
as  a matter of law that  the defendant "wilfully violatcd the terms 
of said sentence and that said violation was without just cause and 
excuse." Defendant appealed to  this Court. 

Attorney General Robert Morgan b y  S ta f f  Attorney Mrs. Chris- 
tine Y .  Denson for the State. 

John W .  Hinsdale for defendant appellant. 

At the hearing, defendant made two motions in arrest of judg- 
ment. One was based upon his contention that  the municipal-county 
court of the City of Grecnsboro had no jurisdiction to render a ver- 
dict of guilty of a misdemcanor in that  the only process i t  had before 
i t  charged a felony, and the guilty plea did not reinovc the require- 
ment tha t  a bill of indictment is necessary to  be returned by the 
grand jury. The basis for the second motion was that  the warrant 
charges no crime. Defendant excepted to thc court's denial of both 
motions. His only two assignments of crror are directed to the court's 
dcnial of these two motions. 

The assignments of crror arc without merit. 

[2] The warrant charges that  the defendant "on or about the 17, 
18 and 19th day of ,July, 1968, with forcc and arms, a t  and in Guil- 
ford County, except High Point, Deep River and Jamcstown town- 
ships; did unlawfully and willfully and fcloniously, and knowingly 
purchase goods and service, valued a t  $631.78, from Gate City 
Pharmacy, Piedmont Jewels, Gin-Ettes, Roses, Incorporatcd, Sports 
and Hobbics Unlimited, Incorporated, Thomas Photo, Lafayette 
Radio Electronics, Bryson's Florist, Rogers JeweIers, Guy Hill, In- 
corporated, Bart,h Mcn Shop, Cass Jewelers, Warren's Toyland, 
(3.1. 1200, Charcoal Steak House, and Max Feincr Rex, all of Greens- 
boro, North Carolina, By  usc of North Carolina National Bank- 
Americard Card Numbcr 342-120-304-239, when he knew that the 
said credit card had been revoked by North Carolina National 
Bank, and with thc intent to defraud North Carolina National Bank 
out of the said sum of $631.78, in violation of Chapter 14, Section 
113.13(a) (1),  General Statutes of North Carolina, . . ." 
[I] G.S. 14-113.13 and 14-113.17 provide that  if the goods or ser- 
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vices or other things of value obtained do not exceed $500 in any 
six-month period, conviction is punishable by fine of not more than 
$1000 or imprisonment for not more than one year, or both. How- 
ever, if the value be more than $500, the crime is a felony and shall 
be punishable by a fine of not more than $3000 or imprisonment for 
not more than three years, or both. 

[2] Obviously, the warrant, in charging the major offense neces- 
sarily includes within itself all of the essential elements of the minor 
offense. Since i t  does contain all the essential elements of the minor 
offense, i t  sufficiently alleges the misdemeanor to  which defendant 
entered a guilty plea. State v. Rorie, 252 N.C. 579, 114 S.E. 2d 233 
(1960). 

[3] The municipal-county court in Greensboro is given "Original, 
exclusive and final jurisdiction of all violations of ordinances of the 
City of Greensboro and of all criminal offenses below the grade of 
felony, as defined by law, and above the grade of those offenses, the 
final jurisdiction of which is now, or may hereafter be, given to 
justices of the peace under the Constitution and laws of North Car- 
olina;", Chapter 971, § 3(b)  ( I ) ,  1955 Session Laws, and "Original 
and concurrent jurisdiction, as the case may be, to hear and bind 
over to  the proper court all persons charged with any crime com- 
niitted within the territorial jurisdiction of the court, wherever the 
Superior Court is now given exclusive original jurisdiction;". Ibid, 
8 3 (b)  (3).  The legislation authorizing the court also provides that 
"In all cases heard by the judges of the court as committing magis- 
trates in any case where the court does not have final jurisdiction, 
and in which probable cause of guilt is found, the defendant, or de- 
fendants, shall be bound in bond or recognized, with sufficient surety, 
to appear a t  the next succeeding criminal term of the Superior Court 
of Guilford County, Greensboro Division, . . ." Ibid, $ 4, Rule 15. 

Defendant contends that  the municipal-county court was without 
jurisdiction to accept a plea to a misdemeanor but was restricted to 
a probable cause hearing, and that,, therefore, the judgment entered 
by the court is a nullity. Though we find no specific and direct au- 
thority on this particular point, we are loathe to  condemn a pro- 
cedure of the courts practiced in this State for many years. It is 
used, not as a hinderance, but as an aid to the due and fair ad- 
ministration of justice. Nor do we perceive this position to be devoid 
of authority. In  2 Strong, N.C. Index 2d, Criminal Law, § 16, p. 
502, we find this: "Where a court having original jurisdiction limited 
to petty misdemeanors issues its warrant charging misapplication of 
partnership funds, the warrant charges a misdemeanor beyond the 
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jurisdiction of the court, and is invalid. Similarly, where an inferior 
court does not have jurisdiction of felonies, i t  may not convict de- 
fendant of a misdemeanor upon a warrant charging a felony unless 
the misdemeanor is  a lesser degree of the crime charged." (Emphasis 
supplied.) 

I n  State v. Jernigan, 255 N.C. 732, 122 S.E. 2d 711 (1961), de- 
fendant appealed from a judgment of the superior court activating 
a suspended sentence imposed by the municipal-county court of 
Guilford County. Defendant was brought before the municipal- 
county court on a warrant charging the abominable and detestable 
crime against nature with a woman, specified by name in the war- 
rant, in violation of G.S. 14-177. The record proper in that  court re- 
vealed the following: "The defendant entered a plea of Probable 
Cause Hearing to the above offense, and, upon hearing the evidence, 
the court rendered a verdict of Guilty (Assault on Female)". A 
prison sentence was imposed suspended upon certain conditions. 
Subsequently, after a hearing, the court found that  defendant had 
violated the conditions and entered judgment activating the sen- 
tence. Defendant appealed to the Superior Court. There the court 
heard de novo the question whether defendant had violated the con- 
ditions and also entered judgment activating the sentence. On ap- 
peal to the Supreme Court, defendant contended that  when he, in 
municipal-county court, entered a "plea of probable cause hearing 
to the offense charged7', the court should have bound him over to  
Superior Court for trial on that offense and committed error when 
i t  heard evidence and found him guilty of an assault on a femalle, 
because i t  had no jurisdiction. The Court, speaking through Justice 
Parker (later C.J.) noted that  the warrant did not aver that the 
woman named therein was unwilling, or that  compulsion or force 
was used, or that  an assault was committed against her. Therefore, 
the offense of assault on a female could not be a lesser included of- 
fense included in the felony charge set out in the warrant. The 
Court said: 

"An assauIt upon a woman is not a less degree of the crime of 
sodomy charged in the warrant here. (Citations omitted.) 

The municipal-county court 'rendered a verdict' the defendant 
is guilty of an assault upon a female, and imposed sentence 
upon him without a warrant, or a waiver thereof, and without 
a plea b y  defendant to such a n  oaense, or the intervention of a 
jury." (Emphasis supplied.) 

The Court concluded that t,he municipal-county court was without 
jurisdiction to "render a verdict'' on the misdemeanor, impose sen- 
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tence, or activate the sentence. Our interpretation of the opinion is 
that had the misdenieanor been a lesser included offense and had 
defendant entered a guilty plea to the lesser included offense, the 
Supreme Court would have had no difficulty in approving the pro- 
cedure. Nor do we perceive that this interpretation does violence to  
Article I, Section 12, North Carolina Constitution. 

[4] Defendant urges that even if the court had jurisdiction, the 
warrant is defective in not setting out the particular goods or ser- 
vices obtained. 

"Defendant's plea of guilty was equivalent to a conviction of 
the offense charged, and no other proof of guilt was required. 
X. v. Smith, 265 N.C. 173, 143 S.E. 2d 293, quotes S. v. Warren, 
113 N.C. 683, 684, 18 S.E. 498, 498, as follows: 'The defendant 
having pleaded guilty, his appeal could not call in question the 
facts charged, nor the regularity and correctness in form of 
the warrant. " " " The appeal could only bring up for re- 
view the question whether the facts charged, and of which the 
defendant admitted himself to have been guilty, constitute an 
offense punishable under the laws and constitution.' To the same 
effect, 5 Wharton's Criminal Law and Procedure (Anderson 
Ed. 1957) § 2247, p. 498." State v. Woody, 271 N.C. 544, 157 
S.E. 2d 108 (1967) quoting State v. Perry, 265 N.C. 517, 144 
S.E. 2d 591 (1965). 

[5, 61 It appears from the record before us that the court found 
as facts t.liat the defendant had paid only $180 for restitution and 
a t  the time of his hearing in municipal-recorder's court was in ex- 
cess of $800 in arrears; that this constituted a willful and deliberate 
violation of the terms of said suspended sentence and said violation 
was without just cause and excuse. It also appears from the record 
that  on these findings of fact the court concluded as a matter of 
law that the failure to pay was without just cause and excuse. The 
exception to the judgmcnt challcnges the sufficiency of the findings 
of fact by the judge to support his judgment putting the one-year 
sentence into effect. State v. Robinson, 248 N.C. 282, 103 S.E. 2d 
376 (1958). The mere finding that defendant has violated the terms 
of the suspended sentence and was in arrears on 3 April 1969 in ex- 
cess of $800 is insufficient to support the conclusion reached by the 
judge "that this constituted a wilful and deliberate violation of the 
terms of said suspended sentence and said violation was without just 
cause or excuse." State v. Robinson, supra. 

The judgment activating the twelve months sentence is vacated 
and the proceeding remanded for further hearing in order that the 
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judge may, in his sound discretion, determine whether the failure of 
defendant to make the required payments was without lawful ex- 
cuse. The judge's findings of fact should be definite, and not mere 
conclusions. State v. Robinson, supra. 

Remanded. 

MALLARD, C.J., and VAUGHN, J., concur. 

STATE O F  NORTH CAROLINA V. ALIJEN SPENCER (68CR27), AIIVIN 
SPENCER (68CR28), IIENRY JOHNSON, JR. (68CR29), PRESTON 
SIMMONS (68CR128), BENJAMIN PHELPS (68CR130), SAMUEL 
BRYANT (fBCR131) 

No. 692SC536 

(Filed 25 February 1970) 

1. Highways and  Cartways g 10- impeding traffic- criminal offense 
I t  is unlawful for any person to wilfully stand, sit, or lie upon a high- 

way or street in such a manner as to impede the regular flow of trafic. 
G.S. 20-174.1. 

2. Highways a n d  Cartways § 10- impcding traffic - what  constitutes 
"standing on  highway" - instructions 

Conduct of defendants in walking slowly back and forth across a public 
highway in such a manner as to cause traflic to be blocked in both dirw- 
tiuns for approximately five minutes, held within the purview of the 
statute niaking it  unlawful for arty person to wilfully stand upon a high- 
way and impede the regular flow of traffic; and the trial court correctly 
chargcd that "if the clefenldants wrre on the highway and standing, 
whether they were standing still or walking is of no consequence," since 
standing is an intcgral and nrccssary part of the act of walking. 

3. Statutes  5 10- criminal statutes - strict construction 
Statutes creating criminal orfenses must be strictly construed against 

the State and liberally construed in favor of a defendant with all con- 
flicts resolved in favor of the defendant. 

4. Statutes  5 10- criminal statutcs - construction 
Criminal statutes must be construed with regard to the wrongful con- 

duct which they are intended to suppress. 

8. Statutes 5 10- criminal statutcs - strained construction 
Interpretations of criminal statutes should not be made which lead to 

strained constructions or ridiculous results. 

6. & m i n d  Law § 138- punishment - presumption of trial court's 
fairness 

As long a s  the punishment rendered is within the maximum provided 
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by law, an appellate court must assume that the trial judge acted fairly, 
reasonably, and imptartially in the performance of his office. 

7. Oriminal fiaw 5 138- punishment - appeal from district to su- 
perior court - increased sentence 

In  cases where defendant receives a trial de  nouo in the superior court 
upon his appeal from a conviction in the district court, imposition of a 
severer sentence by the superior court judge than that imposed by the 
district court judge docs not violate defendant's constitutional rights. 

8. Highways and Cartways 5 1- impeding traffic-amount of pun- 
ishment 

The offense of wilfully standing, etc., upon a highway or street in such 
a manner as to impede the regular flow of traffic is a misdemeanor and 
is punishable by fine, imprisonment up to two years, or both; the sentenc- 
ing of one defendant to a nine month jail term, and the sentencing of 
another defendant to a six month jail term, held lawful. G.S. 20-174.1(b), 
G.S. 20-176(a). 

9. Criminal Law 5 138; Constitutional Law 8 36- unfixed amount 
of punishment - two years' maximum 

When no maximum time is fixed by statute, a n  imprisonment for two 
ycars will not be held cruel or unusual punishment. 

10. Criminal Law 3 1- motor vehicle offense - punishment - 
which statute controls 

G.S. 20-176(b), which authorized punishment for violating any of the 
various sections of Article 3, G.S. Ch. 20, where no form of punishment 
is set forth, does not apply to those sections in which the punishment is 
specified as  fine or imprisonment or both in the discretion of the court 
with no maximum limitation being specified. 

11. Jury 5 7- challenge to the array - racial discrimination - oppor- 
tunity to offer evidence 

The record in an obstructing traffic pros~cution fails to support defend- 
ants' contention that the trial court denied their motion to be allowed to 
make a showing of racial discrimination in thc composition of the jury 
venire, which in fact consisted of 54 white persons and 20 Negroes; on 
the contrary, the record affirmatively shows that defendants were given 
a n  opportunity to offer evidence in support of their motion. 

12. Constitutional Law § 29- right to july free from racial discrim- 
ination 

A defendant has a right to be tried by a jury from which members of 
his race have not been arbitrarily and systematically excluded. 

13. Jury 5 7- challenge to the array - racial discrimination - oppor- 
tunity to offer evidence 

,4 defendant must be given a reasonable opportunity and time to in- 
vestigate and produce evidence, if such exists, to support his allegations 
of racial discrimination in the selection of the jury venire; whether a d c  
fendant has had a reasonable opportunity and time for such purpose must 
be determined from the facts in each particular case. 
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APPEAL by  defendant,^ from Fountain, J., 23 May 1969 Session 
of HYDE County Superior Court. 

Defendants were tried and convicted on charges of impeding the 
normal flow of traffic by standing upon a public highway in viola- 
tion of G.S. 20-174.1. They appeal from judgments imposing active 
jail sentences. 

Robert Morgan, Attorney General, by Burley B. Mitchell, Jr., 
Staff Attorney, for the State. 

Chambers, Stein, Ferguson & Lanning by Jaqnes E. Ferguson, 
II ,  for defendant appellants. 

GRAHAM, J. 

[I] G.S. 20-174.1 makes i t  unlawful for any person to wilfully 
stand, sit, or lie upon a highway or street in such a manner as to 
impede the regular flow of traffic. 

121 It is undisputed that the defendants impeded the flow of 
traffic along a public highway in the comniunity of Swan Quarter on 
11 November 1968 by walking slowly back and forth across the 
highway in such a manncr as to cause traffic to be blocked in both 
directions for approximately five minutes. They insist, however, t,hat 
this conduct did not violate G.S. 20-174.1 because that statute does 
not specifically prohibit "walking7' as contrasted with standing, sit- 
ting or lying upon a highway. They also challenge the following in- 
structions given by thc trial court to the jury: 

"If the defendants were on the highway and standing, whether 
they were standing still or walking is of no consequence. If they 
walked, standing and walked on the highway and did so will- 
fully in such a manner as to impede the regular flow of traffic, 
that would constitute a violation of this statute even though 
they were not standing still. . . . So the question is whether 
the defendants, or either of them, stood by walking on Highway 
264 in such a manner as to impede the regular flow of traffic, 
that is, to cause i t  to stop or to detour or to restrain the normal 
flow of traffic, or the regular flow of traffic, and, if so, did they 
do i t  willfully." 

The question raised is whether the term '(stand" as used in the 
statute is subject to the interpretation placed thereon by the trial 
court. If not, the cases should have been nonsuited because there 
was no testimony that defendants impcded the flow of traffic by 
standing still. 
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[3-51 Statutes creating criminal offenses must be strictly con- 
strued against the State and liberally construed in favor of a defend- 
ant with all conflicts resolved in favor of the defendant. State v. 
Pinyatello, 272 N.C. 312, 158 S.E. 2d 596; State v. Scoggin, 236 
N.C. 1, 72 S.E. 2d 97; State v. Whitehurst, 212 N.C. 300, 193 S.E. 
657. They must also be construed with regard to the wrongful con- 
duct which they are intended to suppress. State v. Brown, 221 N.C. 
301, 20 S.E. 2d 286; State v. Hatcher, 210 N.C. 55, 185 S.E. 435. 
Interpretations of statutes should not be made which lead to  strained 
constructions or ridiculous results. State v. Pinyatello, supra. 

[2] The purpose of G.S. 20-174.1 is obviously to make i t  unlaw- 
ful for a person to wilfully place his body upon a street or highway 
in such a manner as to purposely impcdc the regular flow of traffic. 
To  say that one can escape the force of the statute and accomplish 
the very end i t  was enacted to prevent by walking rather than re- 
maining motionless requires, in our opinion, a strained interpretation 
of the statutory language. The old adage "one must stand before he 
can walk" finds support in Webster's Third New International Dic- 
tionary (1968) which gives as the first definition of "stand" the fol- 
lowing: "to support oneself on the feet in an essentially erect posi- 
tion." Standing is an integral and necessary part of the act of walk- 
ing and we hold that  the trial court correctly applied the statute to 
the facts of these cases. 

16, 71 Defendants assign as error the jail sentences they received, 
contending that  i t  was a violation of their constitutional rights for 
the Superior Court to impose sentences in excess of those given them 
upon their original trial and conviction in District Court. The Su- 
perior Court sentenced defendant Henry Johnson, Jr., to a nine 
month active jail term and the other defendants to active terms of 
six months. They had received sentences in District Court of sixty 
days in the county jail, suspended upon the payment of fines ranging 
from fifty to seventy-fivc dollars and upon condition that they re- 
main on probation for eighteen months. The disparity in the scn- 
tences imposed by two separate judges, both of whom are widely 
noted for their fairness and integrity, may indeed be noticeable. 
However, i t  is not for us to say that  the first was too lenient or that  
the latter was too severe, for so long as the punishment rendcrcd is 
within the maximum provided by law, an appellate court must as- 
sume that  the trial judge acted fairly, reasonably and impartially 
in the performance of his office. State v. Stafford, 274 N.C. 519, 164 
S.E. 2d 371. 

Defendants cite the case of North Carolina v. Pearce, 395 U.S. 
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711, 23 L. Ed. 2d 656, 89 S. Ct. 2072, in support of their position. 
The holding of that  case is that a dcfendant who is awarded a new 
trial on an appeal may not be given a lengthier sentence upon re- 
trial unless reasons and factual dat.a arising from events occurring 
subsequent to  thc first trial appear affirmatively in the record in sup- 
port of the more severe sentcnce. The question here presented is 
whether the prohibition of Pearce applies where a defendant is con- 
victed in a lower court having criminal jurisdiction over misde- 
meanors only and upon appeal receives a trial de novo in a court of 
general jurisdiction such as our superior court. This court has held 
that  i t  does not. State v. Sparrow, 7 N.C. App. 107, 171 S.E. 2d 321. 
At  least two other courts, including the United States Court of Ap- 
peals for the 1st Circuit, have reached the same conclusion. Lemieux 
v. Robbins, 414 I?. 2d 353; People v. Olary, 382 Mich. 559, 170 N.W. 
2d 842. We follow thesc cases and overrule defendants' assignment 
of error attacking the constitutionality of the sentences imposed. 

[8, 91 Defendants further contend that  their sentences exceeded 
the statutory maximum for the offenses charged. At  the time of 
these convictions, G.S. 20-174.1 (b) provided: "Any person convicted 
of violating this section shall bc punished by fine or imprisonment, 
or both in thc discretion of the court." G.S. 20-176(a) provides that. 
the violation of any provision of Article 3, Chapter 20 of the Gen- 
eral Statutes shall constitute a misdemeanor unless declared to be 
a felony by the Article or by any law of the State. Thus, as one of 
the provisions of Article 3, Chapter 20, thc offense set forth in G.S. 
20-174.1 is a misdemeanor and i t  is punishable by fine, imprison- 
ment, or both, in the discretion of the court, and as in the cases of 
misdemeanors where no maximum period of imprisonment is fixed. 
" [ I l t  is well settled law in this jurisdiction that  when no maximum 
timc is fixed by the statute an iinprisonmcnt for two years will not 
be hcld cruel or unusual punishmcnt, . . ." State v. Morris, 275 
N.C. 50, 165 S.E. 2d 245; State v. Lee, 247 N.C. 230, 100 S.E. 2d 372. 

[I01 Defendants argue, howcver, that G.S. 20-176(b) limits t he  
punishmcnt that  may be imposcd bccausc of its provision that:  "Un- 
less another penalty is in this article or by the laws of this State 
provided, every person convicted of a misdemeanor for the violation 
of any provision of this article shall be punished by a fine of not 
morc than one hundred dollars ($100.00) or by imprisonment in the 
county or municipal jail for not more than sixty days, or by both 
fine and imprisonment: . . ." This section authorizes punishment 
for violating any of the various sections of the Article where n o  
form of punishment is sct forth, including, for instance, those sec- 
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tions making i t  unlawful to operate a motor vehicle with defective 
qions mufflers, mirrors, directional signals, and numerous other provi,' 

relating to motor vehicles and their use. It does not apply to the 
various sections, including G.S. 20-174.1, where the punishment is 
specified as fine or imprisonmcnt or both in the discretion of the 
colirt with no maximum limitation being specified. State v. Morris: 
supra. It is noted that G.S. 20-174.1(b) was amended by the 1969 
Session of the General Assembly and i t  now provides for punishment 
by a fine not excecding five hundred dollars ($500.00) or by impris- 
onment not exceeding six months, or both, in the discretion of the 
court. We hold that thc sentences imposed arc within the limits set 
by law a t  the time of the offenses and a t  the time of trial therefor. 

[I11 Defendants contend by their final assignment of error that 
their constitutional rights were violatcd by the court?s denial of their 
motion to quash the jury venire for the systematic exclusion of Ne- 
groes and by the court's refusal to allow them to make an eviden- 
tiary showing on their motion. All of the defendants are members of 
the Negro race. 

[12, 131 It is fundamental in this State, as elsewhere, that a de- 
fendant has a right to be tried by a jury from which members of his 
race have not been arbitrarily and systcrnatically excluded. State 
v. Wright, 274 N.C. 380, 163 S.E. 2d 897; State v. Yoes, 271 N.C. 
616, 157 S.E. 2d 386; Sfate v. Lowry, 263 N.C. 536, 139 S.E. 2d 870; 
State v. Wilson, 262 N.C. 419, 137 S.E. 2d 109. Furthermore, a de- 
fendant must be givcn a reasonablc opportunity and time to investi- 
gate and produce evidence, if such exists, to support his allegations 
of racial discrimination in the selection of the jury venire. State v. 
Covington, 258 N.C. 495, 128 S.E. 2d 822; State v. Perry, 248 N.C. 
334, 103 S.E. 2d 404. Whether a defendant has had a reasonable op- 
portunity and time for such purpose must be determined from the 
facts in each particular case. State v. Perry, sup~a .  

The rccord here indicates that before defendants entered a plea 
the following transpired between thcir counsel and the court: 

"MR. FERGUSON: I want to make a motion to quash the 
jury venire and would like to make a showing on it. 

THE COURT: If you want to offer evidence I will hear i t  
now. I think you have had ample time. 

MR. FERGUSON: I would like for the record to reflect that 
counsel requested an opportunity to make a showing. 

THE COURT: Let the record show that and further show 
that the court is now willing to hear any evidence defend- 
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ants wish to offer on that question and denies the motion 
for continuance or delay to gather evidence on the ques- 
tion. 

MR. FERGUSON: Let thc record show that  the only evi- 
dence we have a t  this time is the makeup of the jury. 

T H E  COURT: Let the record show that  of those present on 
the regular jury panel and the supplemental jurors, upon 
a roll call the Clerk reports that 54 are white and 20 Ne- 
gro." 

[I11 No portion of the record supports defendants' contention that  
their motion to be allowed to make a showing concerning allegations 
of discrimination was denicd. On the contrary, the court clearly in- 
dicated that  the defendants could proceed and evidence was in fact 
presented that  of those present on the jury panel 54 were white and 
20 were Negro. Dcfendants do not arguc that  this evidence, stand- 
ing alone, constitutes a showing of discrimination but they insist 
that the court should have granted a delay to allow counsel to make 
a further showing. We find nothing in the record to indicate that  a 
delay was requested nor do we find any grounds set forth in the 
record that  would have justificd the granting of such a request if 
made. The court stated that  defendants had had sufficient time to 
gather necessary evidence on the question. There is nothing in the 
record to suggest that  the court's conclusion was inaccurate. This 
case docs not present thc factual situations of State v. Perry, supm,  
or State v. Covington, supra, where written motions were filed set- 
ting forth requests for a hearing and asking to have process issue to  
certain persons whose testimony was needed as evidence with respect 
to the selection of grand juries. Herc, all that  was requested was 
leave to make a showing. Lcave was granted. We cannot hold that  
the court erred in denying a request for a dcley that was not made 
and where nothing appears indicating that  a dclay was warranted. 

I n  the entire trial wc find 

No error. 

CAMPBELL and PARKER, JJ., concur. 
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RALEIGH MOBILE HOME SALES, INC. v. TR14VIS H. TOMLIXSON, 
MAYOR OF THE CITY OF RALEIGH, NORTH CAROLINA, AKD GEORGE B. 
CHERRY, EARL H. HOSTETJER, SEBY B. JONES, WILLIAM M. 
LATI7, CLARENCE E. LIGHTNER, WILLIAM H. WORTH, MEXBERS 
OF THE CITY COUNCIL FOR THE CITY OF RALEIGH, XORTH CAROLINA, AND 

THOMAS W. DAVIS, CHIEF OF POLICE OF THE CITY OF RALEIGH, NORTH 
CAROLIKA 

No. 6910SC74 

(Filed 23: February 1970) 

1. Constitutional Law 8 4; Injunctions 5 5- action to restrain en- 
forcement of ordinance - constitutional issues 

Notwithstanding the general rule that the constitutionality of a statute 
or ordinance purporting to create a criminal offense may not be chal- 
lenged in an action to enjoin its enforcement, such action is permitted 
when injunctive relief is essential to the protection of property rights and 
the rights of persons against injuries otherwise irremedial. 

2. Constitutional Law 8 4; Municipal Corporations 8 3- constitu- 
tionality of Sunday observance ordinance - standing to litiga,te 

Although a Sunday observance ordinance makes no express reference 
to "mobile homes" or to "conventional homes," plaintiff mobile home dealer 
has standing to challenge the constitutionality of the ordinance as applied 
to plaintiff and other mobile home dealers, where plaintiff has alleged 
that the ordinance is being enforced by preventing mobile home dealers 
from offering for sale or selling mobile homes on Sunday but is not being 
similarly enforced to prevent the oder for sale or sale of conventional 
homes. 

3. Constitutional Law 8 14; Municipal Corporations 8 3- Sunday 
observance ordinance - constitutionality 

A city ordinance regulating Sunday sales will be upheld a s  a valid ex- 
ercise of the police power delegated to municipalities by G.S. 160-52 and 
G.S. 160-200(6), (7 ) ,  and ( l o ) ,  if the classifications created by the 
ordinance are founded upon reasonable distinctions, affect equally all per- 
sons within a particular class, and bear a reasonable relationship to the 
public health and welfare sought to be promoted. 

4. Constitutional Law 5 14- constitutionality of ordinance classiflca- 
tions 

So long as  the classification made by an ordinance bears some reason- 
able relationship to the public welfare which the ordinance seeks to pro- 
mote, the ordinance will not be rendered unconstitutional merely because 
persons in one class derive some incidental competitive advantage over 
those in another. 

5. Constitutional Law 8 14; Municipal Corporations § 3% Sunday 
observance ordinance - prevention of sale of mobile homes - con- 
stitutionality 

Sunday observance ordinance which prevents the offer for sale or sale 
of mobile homes on Sunday but does not prevent such offer for sale or 
sale of conventional homes does not create classifications not founded on 
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reasonable distinctions and affects equally all members of the same 
class, since a conventional home is real property and a mobile home while 
in the hands of a dealer is personal property, and the distinctions be- 
tween real and personal property provide a legitimate basis for such 
classification. 

6. Constitutional Law 5 14; Municipal Corporatiom 8 3- Sunday 
observance ordinance - prevention of sale of mobile homes - con- 
stitutionality 

Sunday observance ordinance which prevents the offer for sale or sale 
of mobile homes on Sunday but does no: prevent such offer for sale or 
sale of conventional homes i e  held not to create classifications bearing no 
reasonable relationship to the purpose of the ordinance of providing for 
the due observance of Sunday as a day of rest, since the sale of mobile 
homes requires a concentration of employees and customers a t  a single 
location, while the sale and display for sale of conventional homes, which 
by their nature are  scattered over a wide area, do not create a high 
concentration of potential sellers and buyers. 

APPEAL by plaintiff from Hobgood, J., September 1968 Session 
of WAKE Superior Court. 

Plaintiff corporation, which operates a mobile home sales lot in 
the City of Raleigh, instituted this action to enjoin enforcement 
against i t  and others similarly situated of the ordinance enacted by 
the Raleigh City Council on 3 June 1968 which is entitled "An Ordi- 
nance to Provide for the Due Observance of Sunday." This ordinance 
is quoted in full in Kresge Co. v. Tomlinson, 275 N.C. 1, 165 S.E. 
2d 236, and will not be repeated here. 

Insofar as material to the questions presented by this appeal, 
plaintiff in its complaint in substance alleged: Plaintiff operates a 
mobile home sales lot in the City of Raleigh a t  which i t  sells, offers 
and exposes for sale, only mobile homes, deriving its entire income 
from the sale of such homes. For several years plaintiff has sold, 
offered or exposed for sale, mobile homes a t  said lot seven days per 
week. The ordinance referred to is being enforced against mobile 
home dealers and their agents and employees by preventing the sell- 
ing, offering or exposing for sale, of mobile homes on Sunday, but 
said ordinance is not being enforced as to dealers in the sale or 
offering for sale of conventional homes on Sunday. Prospective pur- 
chasers of conventional homes are also prospective purchasers of 
mobile homes, and the plaintiff is in direct competition with sellers 
of conventional homes. Sellers of conventional homes and sellers of 
mobile homes are similarly situated and are in the same class and 
there is no reasonable or legal basis for distinguishing between them. 
If the City of Raleigh is permitted to continue to enforce the ordi- 
nance in the matter described and plaintiff is thereby prevented 
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from continuing to sell, offer or expose for sale, mobile homes on 
Sunday, while sellers of conventional homes are permitted to  sell 
conventional homes on Sunday, plaintiff would be deprived of its 
property rights without due process of law in that  (1) such an ap- 
plication of the ordinance does not affect all persons, firms or cor- 
porations in the same class as plaintiff, and (2) the classification of 
articles the sale of which is prohibited on Sunday by the ordinance 
is arbitrary and discriminatory and has no reasonable relationship 
to the public peace, welfare, safety and morals. 

On motion of plaintiff, a temporary restraining order was entered, 
enjoining enforcement of the ordinance against the plaintiff and 
other mobile home dealers, their agents and employees. At  the show 
cause hearing, defendants demurred ore tenus to the complaint, and 
from judgment sustaining the demurrer plaintiff appealed. 

Phillip C. Ransdell for plaintiff appellant. 

Donald L. Smith for defendant appellees. 

PARKER, J. 
In Kresge Co. v. Tomlinson, 275 N.C. 1, 165 S.E. 2d 236, our 

Suprcme Court sustained the Raleigh Sunday Ordinance here in ques- 
tion against the attack that i t  was unconstitutional as violative of 
the First Amendment to the United States Constitution. Plaintiff 
appellant here attacks the ordinance as unconstitutional on the 
ground that, as enforced against it, the ordinance is discriminatory 
because its application does not affect equally all persons in the 
same class and engaged in similar operations as plaintiff, and on the 
ground that  the classifications in the ordinance bear no reasonable 
relationship to the public health, welfare, safety and morals of the 
citizens of Raleigh. Plaintiff contends that  for these reasons the 
ordinance violates the Fourteenth Amendment to the United States 
Constitution and Section 17 of Article I of the North Carolina Con- 
stitution. 

11, 21 An init'ial question presented by this appeal is whether 
plaintiff has standing to litigate the issue of the constitutionality 
of the ordinance on the grounds upon which i t  is here attacked. We 
hold that  i t  does. ('Notwithstanding the general rule that  the con- 
stitutionality of a statute or ordinance purporting to create a crim- 
inal offense may not be challenged in an action to enjoin its enforce- 
ment, a well-established exception permits such action when in- 
junctive relief is essential to the protection of property rights and 
the rights of persons against injuries otherwise irremediable." Kresge 
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Co. v. Tomlinson, supra. Plaintiff's factual allegations, which are 
admitted on demurrer, are sufficient to support its conclusion that 
enforcement of the ordinance in the manner alleged would cause i t  
to suffer "substantial direct economic injury and subject plaintiff to 
irreparable damage." While the ordinance makes no express refer- 
ence to "mobile homes" on the one hand, or to "conventional homes" 
or real estate on the other, plaintiff has alleged, and defendants' de- 
murrer admits, that the ordinance is in fact being enforced against 
plaintiff and other dealers in mobile homes by preventing the offer- 
ing for sale or selling of mobile homes on Sunday, but that i t  is not 
being similarly enforced to prevent the offering for sale or selling 
of conventional homes and real estate on Sunday. On these factual 
allegations, which are admitted for purposes of ruling on the de- 
murrer, plaintiff has standing to challenge the constitutionality of 
such enforcement of the ordinance on the grounds here asserted. 

[3, 41 In this jurisdiction i t  is well established that a city ordi- 
nance regulating Sunday sales will be upheld as a valid exercise of 
the State's police power, delegated to municipalities by G.S. 160-52 
and G.S. 160-200(6), (7) and ( lo ) ,  if the classifications created by 
the ordinance are founded upon reasonable distinctions, affect equally 
all persons within a particular class, and bear a reasonable relation- 
ship to the public health and welfare sought to be promoted. Kresge 
v. Tomlinson, supra; Charles Stores v. Tucker, 263 N.C. 710, 140 
S.E. 2d 370; Clark's Charlotte, Inc. v. Hunter, 261 N.C. 222, 134 
S.E. 2d 364; State v. Towery, 239 N.C. 274, 79 S.E. 2d 513; State v. 
McGee, 237 N.C. 633, 75 S.E. 2d 783; State v. Trantham, 230 N.C. 
641, 55 S.E. 2d 198. Plaintiff contends that the Raleigh ordinance 
here involved creates classifications not founded upon reasonable 
distinctions and does not affect equally all persons similarly situated 
to the plaintiff. This contention is based on the argument that since 
potential purchascrs of mobile honm are also potential purchasers 
of real estate and conventional homes, no reasonable distinction can 
be made to prohibit the sale of one type of home while permitting 
the sale of the other. This argument has been answered against plain- 
tiff's contention, insofar as this jurisdiction is concerned, by the 
holding in State v. Towery, supra. The plaintiff here, as the plain- 
tiff in that case, "falls into error in undertaking to make competition 
as between classes the test rather than discrimination within a 
class." So long as the classification made by the ordinance bears 
some reasonable relationship to the public welfare which the ordi- 
nance seeks to promote, the ordinance will not be rendered uncon- 
stitutional mcrcly because persons in one class derive some incidental 
competitive advantage over those in another. 
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151 A conventional home is real property. A mobile home, a t  least 
until i t  becomes so affixed to land as to become a part thereof, is 
personal property. Certainly, a mobile home while in the hands of a 
dealer such as the plaintiff, remains personal property. Distinctions 
between real and pcrsonal property are so numerous and have 
existed for so long a time in our jurisprudence that there can be no 
doubt that they provide a legitimate basis for classification a t  least 
for many purposes. The classification of property into these two 
types, real and personal, rooted as i t  is in our history, could not be 
considered on its face as being arbitrary. The question remains 
whethcr the classification bears a reasonable relationship to the 
public purpose which the ordinance here in question seeks to pro- 
mote. We hold that i t  does. 

161 The public purpose of the ordinance, as stated in its preamble, 
is to provide for the due observance of Sunday as a day of rest, and 
to protect and promote the public health and the general welfare of 
the citizens. This purpose is sought to be attained by making i t  
unlawful "for any pcrson to sell, offer or expose for sale any goods, 
wares or merchandise in the city on Sunday." (Sales of certain lim- 
ited categories of goods are expressly permitted by the ordinance; 
these express exceptions were held not unreasonable, arbitrary, or 
discriminatory as applied to the plaintiffs in Kresge v. Tomlinson, 
supra, and plaintiff here makes no contention that they are unrea- 
sonable or discriminatory as applied to it.) Dealer sales of mobile 
homes, as sales of other "goods, wares or merchandise," are custo- 
marily made from the dealer's premises, whcre many of such homes 
are displayed in a small area for the purpose of attracting customers. 
By advertising and other means the dealer in mobile homes, as the 
dealer in any other merchandise, attempts to attract to his premises 
as many customers as possible. When open for business, the dealer 
must provide a sufficient number of salesmen and other employees 
to service his customers. This concentration of employees and cus- 
tomers for purpose of cngaging in commercial transactions a t  a single 
location certainly detracts from "the due observance of Sunday as a 
day of rest." On the other hand, sales and display for sale of conven- 
tional homes, which by their nature are scattered over a wide area, 
do not create the high concentration of would-be sellers and potential 
buyers. We find the classification in the ordinance here attacked by 
plaintiff sufficicntly relevant to the objectives of the ordinance to 
meet the test of reasonableness. The demurrer to the complaint was 
properly sustained. 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 



NATIONWIDE MUTUAL INSURANCE COMPANY v. CHARLES LEROY 
HAYES, SHAFER EWELL GWYN, SI-IAFER EWICTJA GWYN, ADMINIS- 
TKA'J'OB Oli' T H E  ESTATE OF BERNICE 0. GWfN, GLENICE KEY LYNCH, 
DONALD .JOE LYNCH, DONNA CHERYLEEN LYNCH, AND GREAT 
AMERICAN INSURANCE COMPANY 

No. 7017SC93 

(Filed 25 February 1970) 

1. Insurance @ 79, 85; Automobiles 5 + automobile insurance - 
non-owner's liability coverage - transfer of t i t le  

An insured under a non-owner's liability policy whose recently pur- 
chased automobile was involved in an accident on 27 January 1968 was 
covered under a provision of the non-owner's policy which stated that if 
the insured acquired ownership of an automobile during the policy period 
the policy shall apply with respect to the ownership or use of the auto- 
mobile "for a period of 30 days next following the date of such acqui- 
sition," where the evidence was to the effect that the seller of the auto- 
mobile delivered it to the insured on 27 December 1967 and received a 
check in full payment but that the seller did not execute and transfer 
to insured the title certificate to the automobile until 28 December 1967, 
the title to the automobile having passed to the insured, within the 
meaning of G.S. 20-72(b), only on 28 December 1967. 

2. Automobiles § 5-- t ransfer  of automobile t i t le  - prerequisites 
No title passes to the purchaser of a motor vehicle until the certificate 

of title has been assigned by the vendor, and delivered to the vendee or 
his agent, and the motor vehicle delivered to the transferee. G.S. 20-72(b). 

APPEAL by defendant Great American Insurance Company from 
Johnston, J., 1 September 1969 Session of SURRY Superior Court. 

Nationwide Mutual Insurance Company (Nationwide) brings 
this action for a declaratory judgment that no coverage was afforded 
by it to Charles Leroy Hayes (Hayes) for claims against Hayes 
because of an accident involving Hayes' automobile. 

The plaintiff, Nationwide, issued under the Assigned Risk Plan 
a non-owner's liability insurance policy, No. 61-686-428, to Hayes, 
effective 12:01 a.m., 14 December 1967 and running until 14 Decem- 
ber 1968. The policy provided that i t  did not apply "(a) to any 
automobile or land motor vehicle owned by the Policyholder (Named 
Insured) or a member of the same household. . . ." The non- 
owner's endorsement of the policy provides that "3. If the Policy- 
holder (Named Insured) acquires ownership of an automobile or 
land motor vehicle during the policy period, the insurance hereunder 
shall nevertheless apply with respect to the ownership, maintenance 
or use of such automobile or land motor vehicle for a period of 30 
days next following the date of such acquisition; . . ." 
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Hayes, wit,h the assistance of his employer, Harold Y. Hodges 
(Hodges), sought to acquire a 1959 Pontiac automobile from Bertie 
S. George. According to the testimony, preliminary negotiations re- 
sulted in the delivery of the car to Hodges' warehouse on December 
26 or 27, 1967. A check in the amount of $450.00 was delivered to 
the seller in full payment for the automobile on December 27, 1967. 
The title certificate was signed and executed on December 28, 1967, 
by the seller, Bertie George. 

Hodges testified that he called the Surry Insurance Agency on 
December 27th and 28th with respect to getting insurance coverage 
on the Pontiac for Hayes. He testified that he notified whoever an- 
swered the telephone that  Hayes had acquired ownership of an auto- 
mobile and that Nationwide should be notified that  his non-owner 
policy should be changed to an owner's policy. Subsequently, forms 
necessary for Hayes to acquire license plates were forwarded to 
Hayes by the Surry Agency. 

Hayes was involved in a collision a t  11:52 a.m. on 27 January 
1968 with a car driven by Shafer Ewell Gwyn. Great American In- 
surance Company (Great American) insured Gwyn's car, such cov- 
erage including uninsured motorists protection. Claims for personal 
injury and property damage have arisen against Hayes because of 
the accident. 

Written notice was sent to Nationwide on 30 January 1968 re- 
questing a change to an owner's policy, telling of the accident, and 
asking that coverage be made retroactive to 27 December 1967. Na- 
tionwide refused to make the new policy retroactive and would de- 
fend Hayes only with a reservation of rights under the old policy. 

Upon the trial of the matter the trial judge entered the following 
order, in part: 

"THIS CAUSE coming on to be heard and being heard be- 
fore the undersigned Judge Presiding a t  the September 2, 1969 
Session of Superior Court of Surry County; and all parties in 
open court having stipulated and agreed to waiver of trial by 
jury, and having consented to the case being heard and deter- 
mined by the Court sitting without a jury; and the Court hav- 
ing heard and considered the evidence presented by the parties; 

"The Court makes the following FINDINGS OF FACT: 
* * *  

"XXII. On December 26, 1967, Charles Leroy Hayes reached 
an agreement to purchase said automobile from Bertie S. George 
for the sum of $450.00. Hayes' employer, Harold Y. Hodges 



296 IN T H E  COURT OF APPEALS 17 

agreed to advance said money to Hayes for purchase of said 
automobile, and to deduct repayment of said amount from the 
salary of Charles Leroy Hayes a t  a stipulated sum per mont,h. 

"XXIII. Enos James George agreed with Charles Leroy 
Hayes to deliver said automobile a t  the place of his employment, 
the warehouse owned by Harold Y. Hodges. 

"XXIV. On December 26, or December 27, 1967, Enos 
James George delivered said automobile to the warehouse of 
Harold Y. Hodges pursuant to his agreement with Hayes. George 
parked the automobile in the warehouse, removed the license 
tags, and left the keys in the automobile. 

"XXV. On December 27, 1967, a check in the amount of 
$450.00 drawn on the account of the Smith-Douglas Agency, 
and signed by Dot Hodges, wife of Harold Y. Hodges, was de- 
livered by Mrs. Hodges to Bertie S. George in payment for said 
automobile. Said check appears in evidence as plaintiff's Ex- 
hibit No. 7. 

"XXVI. On December 28, 1967, the certificate of title on 
the aforesaid automobile was brought to the Hodges' warehouse 
by Bertie S. George, and assignment of title in Block A thereon 
was signed by her on said date. On the same date, Block D, pur- 
chaser's application for new certificate of title, was signed by 
Charles Leroy Hayes. On the same date, Harold Y. Hodges was 
listed as lien holder on said title certificate. 
* * * 

"XXVIII. From the date of its delivery, said automobile 
remained parked a t  the Hodges' warehouse until after Hayes 
had obtained license tags for said automobile. Hayes first was 
aware that  the automobile had been delivered to the Hodges' 
warehouse either on the night of December 26, 1967, or the 
morning of December 27, 1967. 

"XXIX. As of December 27, 1967, there was nothing left 
to be done to consummate the purchase and sale of said auto- 
mobile except formal transfer of the title certificate. 

"XXX. The Court finds as a fact that  Charles Leroy Hayes 
'acquired ownership' of said 1959 Pontiac automobile on De- 
cember 27, 1967. 
* * * 

"XXXII. The accident which occurred a t  11:52 a.m. on 
January 27, 1968, while said 1959 Pontiac automobile was be- 
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ing operated by Charles Leroy Hayes occurred more than 30 
days after Charles Leroy Hayes acquired ownership of said 
automobile. 
* + + 

"Upon the foregoing findings of fact, the Court reached the 
following CONCLUSIONS OF LAW: 

"11. Charles Leroy Hayes acquired ownership of the 1959 
Pontiac automobile involved in the accident more than 30 days 
prior to occurrence of the accident. 

"111. No coverage is afforded to Charles Leroy Hayes by 
Nationwide as to claims arising out of the accident of January 
27, 1968; and Nationwide has no obligation to defend Charles 
Leroy Hayes in said actions. 

"IV. Charles Leroy Hayes was uninsured a t  the time of 
said accident, and therefore the uninsured motorist coverage 
of the Great American Insurance Company policy is applicable 
to claims arising out of said accident by Shafer Ewell Gwyn and 
passengers in the Gwyn automobile. 

"NOW, THEREFORE, I T  IS HEREBY ORDERED, AD- 
JUDGED AND DECREED that Nationwide Mutual Insur- 
ance Company affords no coverage to and has no obligation to 
defend claims arising out of an automobile accident which oc- 
curred on January 27, 1968 between a 1959 Pontiac automobile 
owned by Charles Leroy Hayes and a 1965 Pontiac automobile 
owned by Shafer Ewell Gwyn; that the uninsured motorist cov- 
erage afforded under a policy of insurance issued by Great 
American Insurance Company to Shafcr Ewell Gwyn is applic- 
able to claims of Shafer Ewell Gwyn and his passengers arising 
out of said accident; that Nationwide Mutual Insurance Com- 
pany is hereby authorized to withdraw defenses previously af- 
forded to Charles Leroy Hayes under a reservation of rights in 
civil actions arising out of said accident which are presently 
pending in the Superior Court of Surry County, North Carolina; 
and that the costs of this declaratory judgment action be taxed 
against the defendant Great American Insurance Company. 

"This the 9th day of September, 1969. 
"s/ Walter E. Johnston 

JUDGE PRESIDING" 

The question on this appeal is whether the non-owner liability 
insurance afforded by Nationwide on Hayes' Pontiac or the unin- 
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sured motorists protection on Gwyn's automobile covers (to the ex- 
tent of the respective policy limits) the liabilities which may result 
from adjudication of claims against Hayes. 

Womble,  Carlyle, Sandridge & Rice b y  J immy H .  Barnhill and 
Allan R .  Gitter for defendant appellant. 

Iludson, Petree, Stockton, Stockton and Robinson b y  J.  Robert 
Elster and John M.  Harrington for plaintiff appellee. 

Folger & Folger b y  Fred Folger, Jr., for defendant appellees, 
Shafer Ewell Gwyn,  Shafer Ewell Gwyn,  Administrator of the Estate 
of Bernice 0. Gwyn,  Glenice K e y  Lynch, Donald Joe Lynch  and 
Donna Cheryleen Lynch. 

[I] This appeal boils down to the question whether title passed 
to Hayes' newly-acquired automobile on 27 December or 28 De- 
cember 1967. If the former is truc, the collision involving Hayes' car 
occurred more than 30 days from the date title to the automobile 
passed to Hayes, and the protection providcd by the Nationwide 
Non-Owner's Endorsement, paragraph 3, does not apply. If the latter 
is the case, then the Nationwide policy would cover Hayes' car a t  
the time of thc accident, in that i t  was acquired during the policy 
period and the accidcnt occurred within 30 days of the time title 
passed to the owner, Hayes. 

The recent case of Insurance Company v. Insurance Company, 
276 N.C. 243, 172 S.E. 2d 55 (1970)) treated the question of when 
title to an automobile passes. Construing G.S. 20-72(b) as  applic- 
able to that case, the Court held that title to a vchicle passed when, 
as the statute providcd, "the provisions of this section have been 
complied with." The wording of the statute then was: 

"Sec. 20-72. Transfer b y  owner.- " " ' 
"(b) The owner of any vehicle registered under the forego- 
ing provisions of this articlc, transferring or assigning his title 
or intcrcst thereto, shall also endorse an assignment and war- 
ranty of title, including in such cndorseinent the name and ad- 
dress of the transferee and the date of transfer, in form approved 
by the Department upon the reverse side of the certificate of 
title or execute an assignment and warranty of title of such ve- 
hicle and a statement of all liens or encumbrances thereon, which 
statement shall be verified under oath by the owner, who shall 
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deliver the certificate of title to the purchaser or transferee a t  
the time of delivering the vehicle, except that  where deed of 
trust, mortgage, conditional sale or title retaining contract is 
obtained from purchaser or transferee in payment of purchase 
price or otherwise, the lien holder shall forward such certificate 
of title papers to the Department within twenty days together 
with necessary fees, or deliver such papers to the purchaser a t  
the time of delivering the vehicle, as he may elect, but in either 
event the penalty provided in § 20-74 shall apply if application 
for transfer is not made within twenty days. Any owner selling 
or transferring his interest to a motor vehicle who willfully fails 
or refuses to endorse an assignment of title and any person who 
delivers or accepts a certificate of title endorsed in blank shall 
be guilty of a misdemeanor. Transfer of ownership in a vehicle 
by an owner is not effective until the provisions of this section 
have been complied with." 

It is to be noted that subsequent to the time covered in the above 
case, the section of the statute was rewritten effective 1 July 1963, 
and i t  now reads: 

"(b) In  order to assign or transfer title or interest in any mo- 
tor vehicle registered under the provisions of this article, the 
owner shall execute in the presence of a person authorized to 
administer oaths an assignment and warranty of title on the 
reverse of the certificate of title in form approved by the De- 
partment, including in such assignment the name and address 
of the transferee; and no title to any . . . motor vehicle shall 
pass or vest until such assignment is executed and the motor 
vehicle delivered to the transferee. The provisions of this section 
shall not apply to any foreclosure or repossession under a chat- 
tel mortgage or conditional sales contract or any judicial sale. 

Any person transferring title or interest in a motor vehicle 
shall deliver the certificate of title duly assigned in accordance 
with the foregoing provision to the transferee a t  the time of de- 
livering the vehicle, except that  where a security interest is ob- 
tained in the motor vehicle from the transferee in payment of 
the purchase price or otherwise, the transferor shall deliver the 
certificate of title to the lienholder and the lienholder shall for- 
ward the certificate of title together with the transferee's appli- 
cation for new title and necessary fees to the Department within 
twenty (20) days. Any person who delivers or accepts a cer- 
tificate of title assigned in blank shall be guilty of a misde- 
meanor." 
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[2] While t,he "provisions" which must be complied with have 
changed and it  is no longer necessary that  application be made for a 
new certificate of title before title passes, the fact remains that the 
statute still sets up standards which must be met before passage of 
title to a new owner. Insurance Co. v. Insurance Co., supra. The 
statute now prescribes that no title passes to the purchaser of a 
motor vehicle until (1) the certificate of title has been assigned by 
the vendor, and (2) delivered to the vendee or his agent, and (3) 
the motor vehicle delivered to the "transferee." I n  this case, these 
conditions were not fulfilled until December 28, 1967. 

[I] We hold then that the accident happened a t  a time when the 
Non-Owner's Endorsement in the Nationwide policy provided cov- 
erage for the Hayes vehicle. Since the trial judge in this case found 
otherwise, this cause must be reversed and remanded. 

Reversed. 

PARKER and HEDRICK, JJ., concur. 

LILLIE P. BRADLEY v. TEIXACO, INC. 

No. 7021SC2 

(Filed 25 February 1970) 

1. Waters  and  Watercourses 8 1- diversion of surface waters -1ia- 
bility of dominant landowner 

Owners of land on the higher level cannot divert the surface water or 
interfere with its natural flow by artificial obstruction or device so as  to 
injure the premises of the servient owner without incurring actionable 
liability. 

2. Waters  a n d  Watercourses § 1; Nuisance 8 7- injury t o  land - 
landfill - diversion of waters - permanent damages - evidence 

In an action between private landowners for recovery of damage in- 
curred by plaintiff when a fill constructed by defendant on its land diverted 
water and washed dirt onto plaintiff's land, it was prejudicial error for 
the jury to consider the testimony of plaintiff's witness relating to the 
cost of constructing a waterproofed wall between the properties, since the 
witness' testimony related to a complete abatement of the water and dirt 
problem and thus constituted evidence of permanent damages, and since 
plaintif£ was not entitled to permanent damages in the absence of an agree- 
ment by the parties that permanent damages might be assessed. 
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3. Damages § 13- competency of evidence - incomplete and specula- 
tive testimony 

In action for injury to land, plaintiff's testimony relating to loss of 
gross income from loss of roomers, with no evidence connecting the reduc- 
tion in the number of roomers to defendant's conduct, held incomplete and 
speculative, and therefore the testimony should have been removed from 
the jury's consideration. 

APPEAL by defendant from Seay, J., 29 January 1969 Session, 
FORSYTH Superior Court. 

This is an action seeking to recover damages for injury to plain- 
tiff's property caused by the construction of a fill adjacent thereto 
by defendant. 

Defendant purchased the property adjoining and to the west of 
plaintiff's property. Upon the edge of its property defendant con- 
structed a fill for the purpose of making its land appropriate for the 
construction of a gasoline filling station. 

Plaintiff alleges that her property has been damaged as follows: 
". . . that the said embankment is very high and very 

steep and extends to and upon the plaintiff's property; that the 
defendant in constructing the said embankment and fill, dumped 
dirt, trash and rocks upon $*he plaintiff's property and destroyed 
the plaintiff's fence and shrubbery." 

". . . that the said bank is washing down and has washed 
down upon the plaintiff's property, and has created a further 
embankment on the plaintiff's property thereby destroying the 
plaintiff's fence, trees and damaging the plaintiff's dwelling 
house." 

". . . that the defendant by its acts hereinabove complained 
of, had (sic) damaged the plaintiff's property by the collecting 
and dumping water upon the plaintiff's property, by the wash- 
ing of the said bank upon the plaintiff's property and against 
her dwclling house, trees, shrubs and fence; that by reason of 
the great height of the said embankment, the plaintiff's enjoy- 
ment of the air and light has been substantially interfered with 
and diminished; that the sunlight has been cut off from the 
plaintiff's property. . . ." 

Insofar as is deemed necessary to a decision, the evidence will be 
discussed in the opinion. From verdict and judgment awarding dam- 
ages, defendant appealed. 
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White, Crumpler & Pfefferkorn, by  .James G. White and William 
G. Pfefferkorn, for plaintiff. 

Deal, Hutchins & Minor, by  Fred S. Hutchins and William K. 
Davis, for defendant. 

[I] There seems to be no controversy between the parties over 
the principle that owners of land on the higher level cannot divert 
the surface water or interfere with its natural flow by artificial ob- 
struction or device so as to injure the premises of the servient owner 
without incurring actionable liability. See, Phillips v. Chesson, 231 
N.C. 566, 58 S.E. 2d 343; Winchester v. Byers, 196 N.C. 383, 145 S.E. 
774; Brown v. R. R., 165 N.C. 392, 81 S.E. 450; Porter v. Durham, 
74 N.C. 767. 

[2] The crux of defendant's appeal centers upon plaintiff's evi- 
dence of the cost of constructing a wall along the dividing line of 
plaintiff's and defendant's property. Plaintiff's witness McClenny 
testified on direct examination as follows: 

"Q. Mr. McClenny, do you have an opinion as to whether 
repairs could be made in such way as to protect the property 
of Mrs. Bradley from the water and the dirt coming from that 
bank? 

"Objection overruled, and the defendant, in apt time, excepts. 

"EXCEPTION NO. 2 

"A. It would be rather expensive. I think i t  could be done, 
but i t  would be rather expcnsive. 

"Motion to strike overruled, and the defendant, in apt time, 
excepts. 

"EXCEPTION NO. 3 

"Q. What, in your opinion, would have to be done, Mr. 
McClenny? 

"Objection overruled, and the defendant, in apt time, excepts. 

"EXCEPTION NO. 4 

"A. I don't see, in my judgment in building-not being a 
professional engineer - that i t  would - the only solution for 
that would be to put a wall against that dirt and waterproof i t  
on the inside as i t  comes up, just like you would building a 
house, and then put your tile down in the ground, in the proper 
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way, and have i t  fixed so that  there would be no water come be- 
yond that wall, and that would stop it. And I don't know any 
other solution for it." 

Thereafter the witness McClenny was allowed to testify over de- 
fendant's objection that in his opinion the cost of properly construct- 
ing such a wall would be $8,500.00. The same witness testified that  
the wall would have to be twelve inches thick, twenty-three feet high, 
seventy-five feet long, reinforced with steel rods, waterproofed and 
filled with dirt on defendant's side. 

Obviously this testimony relates to a complete abatement of the 
water and washing dirt problem of which plaintiff complains, and 
therefore constitutes evidence of permanent damages. 

Bobbitt, J. (now C.J.), speaking for the Supreme Court in Wise- 
man v. Construction Co., 250 N.C. 521, 109 S.E. 2d 248, gave a clear 
and concise summary of the law respecting the recovery of damages 
for continuing nuisances or trespasses as follows: 

"Our decisions sanction the recovery of permanent damages 
by a landowner as a matter of right when the defendant, a 
municipal or other corporation having the power of eminent do- 
main, could acquire by condemnation the right to commit the 
alleged continuing nuisance or trespass. I n  such case, permanent 
damages will be assessed upon demand of either party; and, 
when such demand is made, the action becomes in effect a con- 
demnation proceeding. Clinard u. Kernersville, supra [215 N.C. 
745, 752, 3 S.E. 2d 2671, and cases cited. When the defendant's 
right to continue the alleged nuisance or trespass is protected 
by its power of eminent domain, the remedy of abatement is 
not available to the landowner. Rhodes u. Durham, 165 N.C. 
679, 81 S.E. 938, and cases cited. 

"On the other hand, this Court has held that  a landowner 
may not as a matter of right recover permanent damages from 
a private corporation or individual for the maintenance of rt 

continuing nuisance or trespass. His remedy is to recover in 
separate and successive actions for damages sustained to the 
time of the trial. Phillips v. Chesson, supra [231 N.C. 566, 58 
S.E. 2d 3431, and cases cited. However, the parties may consent 
that  an issue as to permanent damages be submitted; and in 
such case the defendant, upon payment of permanent damages 
so assessed, acquires a permanent right to continue such nuis- 
ance or trespass as in condemnation. Aydlett v. By-products 
Co., 215 N.C. 700, 2 S.E. 2d 881; Clinard v .  Kernersville, supra. 
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"With reference to actions against private corporations or 
individuals, our decisions suggest two reasons for the stated 
rule: (1) The defendant may voluntarily abate the nuisance, 
or the nuisance or trespass may be abated or restrained by court 
action. (2) (. . . the defendant's willingness to abate or re- 
move the cause of damage may be stimulated when repeatedly 
mulcted in damages by reason of its continued maintenance.' 
Phillips v. Chesson, supra, and cases cited; Ridley v. R. R., 118 
N.C. 996, 24 S.E. 730." 

See also, Wharton v. Manufacturing Company, 196 N.C. 719, 146 
S.E. 867. 

It is true that  the trial judge instructed the jury that i t  could 
not assess permanent damages in this action; however, the trial 
judge not only allowed this testimony before the jury, but in his in- 
structions he summarized the testimony. Nowhere did he instruct 
the jury that  i t  should not take the evidence into consideration in 
assessing damages. Nowhere did he instruct the jury that  the testi- 
mony concerning the cost of constructing the wall constituted evi- 
dence of permanent damages. The error of allowing the jury to con- 
sider evidence of permanent damage was prejudicial to defendant. 

There has been no agreement between the parties that  permanent 
damages may be assessed in this lawsuit. Therefore the vice in the 
error is that, upon payment of the judgment by defendant, plaintiff 
would be free to spend the recovery in any way she saw fit; and 
under the law would be entitled to bring successive actions against 
defendant for continuing trespass. 

[3] The plaintiff's testimony concerning loss of income from loss 
of roomers seems to have been an afterthought; but, in any event, 
we note that  the testimony related only to gross income, and there 
was no evidence connecting the reduction in t,he number of roomers 
to defendant's conduct. Such incomplete evidence could lead only to 
such speculation as the jury might care to engage in and therefore 
should have been removed from their consideration. 

It is not deemed necessary to discuss t,he remaining assignments 
of error. 

New trial. 

BRITT and GRAHAM, JJ., concur. 
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HAROLD K. GREGORY v. ANN J. ADKINS 

No. 7OlSSC6l 

(Filed 25 February 1070) 

1. Negligence 9 30-- issue of negligence - nonsuit 
Judgment of nonsuit on the issue of negligence should be sustained if 

(1) the evidence taken in the light most favorable to plaintiff fails to show 
negligence on the part of defendant or (2)  plaintifi's own evidence estab- 
lishes contributory negligence as  the sole reasonable conclusion. 

2. Negligence § 3 6  contributory negligence - nonsuit 
A judgment of nonsuit on the ground of plaintiff's contributory negli- 

gence can be granted only when plaintiff's evidence so clearly establishes 
his own negligence as  one of the proximate causes of his injury that no 
other reasonable conclusion can be drawn. 

3. Automobiles 9 83- pedestrian's contributory negligence - stalled 
automobile - nighttime - nonsuit 

Plaintiff's evidence (1) that he voluntarily stood in the lane of a 
heavily traveled highway in the nighttime in front of a stalled black 
automobile, the major portion of which was on the highway, (2) that he 
observed three vehicles go by him a t  high speed and within three or four 
feet from where he was standing, (3)  that he knew that he was in danger 
and could remove himself to a place of safety, and (4) that he was in- 
jured when defendant's automobile struck the rear of the stalleil auto- 
mobile and caused i t  to be pushed into him, held to establish plaintiff's 
contributory negligence as a matter of law; and the trial court properly 
granted defendant's motion for nonsuit. 

APPEAL by plaintiff from Gambill, J., 17 August 1969 Session of 
GUILFORD Superior Court. 

This is a civil action in which plaintiff seeks to recover damages 
for personal injuries sustained by him a t  approximately 11:30 p.m. 
on 20 October 1967 when the stailed automobile in front of which he 
was standing was struck from the rear and pushed into him by an 
automobile being driven by the defendant. Plaintiff alleged negli- 
gence on the part of the defendant in failing to kecp a proper look- 
out, failing to keep her vehicle under reasonable control, driving a t  
a speed greater than was rcasonable and prudent under existing con- 
ditions, and in other rcspects. Defendant answered, denying negli- 
gence on her part, pleading contributory negligence on the part of 
the plaintiff, and countcrclaiming against the plaintiff. The defend- 
ant also pleaded a cross action against oile Kcnneth R. Sawyers, 
who was made an additional party defendant and who was the 
owner-operator of the stalled automobile in front of which plaintiff 
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was standing. At the commencement of the trial defendant submitted 
to a judgment of voluntary nonsuit in her cross action against 
Sawyers. 

Plaintiff introduced evidence to show in substance the following 
facts: The collision occurred on U.S. Highway 29 approximately 
three miles north of Greensboro and near the point where the ramp 
leading from Hicone Road enters the northbound lanes of Highway 29. 
At this point Highway 29 is a four-lane highway running north and 
south with two northbound lanes and two southbound lanes divided 
by a grass median. Hicone Road runs east and west and passes over 
Highway 29 on an overpass bridge which is approximately four to 
five hundred feet south of the point of collision. South from the point 
of collision Highway 29 passes over a small hill, the hillcrest being 
in the general vicinity of the Hicone Road overpass. Traveling north 
from the hillcrest toward the point of collision Highway 29 runs 
slightly downgrade to and beyond the point of collision, the bottom 
of the grade being approximately 1500 feet further north from the 
point of collision. South from the point of collision Highway 29 is 
straight all the way back to the city limits of Greensboro. The 
highway is not illuminated in any way and the posted speed limit is 
60 miles per hour. 

Southwardly from the point where the Hicone Road ramp enters 
and merges into the northbound lanes of Highway 29, the ramp and 
the Highway are separated by a raised concrete strip with metal 
posts sitting in the concrete. This concrete strip extends approxi- 
mately 30 feet south from the point where the ramp and Highway 
29 merge. At the south end of the concret,e strip there is a curb which 
runs 25 to 30 feet further south, starting about one foot from the 
eastern edge of the pavement of Highway 29 and slanting away from 
the pavement as i t  runs south. At the south end of the curb there is 
a 10 to 12 foot grass shoulder which runs along the eastern edge of 
the pavement of the outside northbound lane of Highway 29. 

Plaintiff testified: On the night of the accident he was driving 
his car north on Highway 29 when he had a flat tire. He pulled over 
to the side and stopped about 275 to 300 feet south from the inter- 
section of the Hicone Road ramp and Highway 29. He did not have 
a lug wrench, so hc tried to flag down a passing motorist for assist- 
ance. A Mr. Sawyers, driving a black 1951 Chcvrolet, stopped to 
help plaintiff. He first stopped on thc e a ~ t  sidc of Highway 29 about 
125 feet from plaintiff's car. Plaintiff noticed that the left side of 
the Sawyers car was in the highway and suggested that Sawyers 
move his car off the highway "to avoid an accident." However, the 
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Sawyers car stalled. Plaintiff said, "Let's push it," and with Sawyers 
a t  the wheel, plaintiff began pushing the car northwardly down High- 
way 29. The right wheels were off the pavement on the shoulder of 
the road, and the left wheels were on the pavement. The car rolled 
down the grade until Sawyers stopped it  a t  a point near the raised 
concrete strip which separates Highway 29 from the ramp leading 
from Hicone Road. When i t  stopped, the right wheels of the Chev- 
rolet were about two feet off the pavement, and the remainder of 
the car was in the highway. Sawyers got out of the car and began 
to adjust something under the hood. Plaintiff got in the car and 
tried to start it, but without success. Plaintiff then got out and stood 
in front of the car with Sawyers. Plaintiff stood in front of the left 
front headlight, the one closest to the center of Highway 29. Plain- 
tiff watched several vehicles, two cars and a tractor-trailer, drive by 
the stopped car a t  high speed, some 60 to 65 miles per hour. The last 
thing plaintiff remembers is the tractor-trailer passing. One to two 
minutes elapsed from the time Sawyers stopped until plaintiff blacked 
out. Plaintiff did not remember hearing any horn, or screeching brakes, 
or seeing any lights that might have come from defendant's car. The 
headlights and taillights on the Sawyers car were burning a t  all 
times before the coIlision. 

On cross examination plaintiff testified: 

"I knew i t  was dangerous. As a matter of fact, I was standing 
there-I wasn't helping him except for the time I got under 
the wheel- the only thing I was doing was looking up and 
down the road to see if anything was coming. I was standing 
there some six, possibly seven, feet away from the center of 
the two northbound lanes of travel. . . . 
". . . When I was standing six or seven feet away from the 
center line, the car was sticking out in that  right lane three feet 
or so. Then I am only three or four feet, the distance of about 
like this, as those two cars went by me a t  speeds of sixty or 
sixty-five miles per hour. As to whether I didn't say anything 
to Mr. Sawyers about getting out of the road, I didn't have a 
chance to. Tha t  is what I was going to say to him. I don't 
recollect what I started to say; but apparently that was what 
I was going to say. 

". . . As to whether I ever did help him, he didn't ask me. 
The only thing he asked me was to get under the wheel and try 
to st,art the car. There was no reason why I couldn't have step- 
ped off the road to a place of safety. With regard to standing 
three of four feet from automobiles going 60 or 65 miles an 
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hour, I felt obligated. As to whether there was any reason I 
couldn't have done the same service to him by stepping over 
on the shoulder of the road, there was no use leaving him by 
himself. As to whether I could have stepped over to the other 
side and been close to him on the shoulder, I still would have 
got him, maybe. 

('It sure was dangerous out there anywhere, then. And I knew it." 

The patrolman who investigated the accident testified: He  found 
the Sawyers Chevrolet in a wrecked condition straddling the con- 
crete strip between Highway 29 and the ramp and he found de- 
fendant's car, a 1962 Mercury, also in a wrecked condition, just a t  
the rear of the Chevrolet and in the outside northbound lane of 
Highway 29. Glass and other debris was scattered over a large area 
around the vehicles, the majority of the debris being in the outside 
lane of Highway 29. Five feet of skid marks in the outside lane of 
Highway 29 led up to the rear of defendant's car. The lights of the 
Chevrolet were not burning when he first arrived, and the light 
switch was in the off position. 

At the close of plaintiff's evidence, the court granted the defend- 
ant's motion for judgment of involuntary nonsuit, and defendant 
then took a voluntary nonsuit on her counterclaim against plaintiff. 
Plaintiff appealed. 

Schoch, Schoch & Schoch b y  Arch K. Schoch, Jr., for plaintiff 
appellant. 

Smith, Moore, Smith, Schell & Hunter b y  Richmond G. Bern- 
hardt, Jr., for defendant appellee. 

[I] Appellant's sole assignment of error is directed to the grant- 
ing of defendant's motion for nonsuit. The judgment of nonsuit 
should be sustained if (1) the evidence taken in the light most fa- 
vorable to plaintiff fails to show negligence on the part of defend- 
ant, or (2) plaintiff's own evidence establishes contributory negli- 
gence as the sole reasonable conclusion. Price v. Miller, 271 N.C. 
690, 157 S.E. 2d 347. We find i t  unnecessary to resolve both of these 
issues for the determination of this appeal. Assuming arguendo that  
plaintiff's evidence was sufficient to present a case for the jury on 
the issue of defendant's negligence, we hold that nonsuit was proper 
in any event because plaintiff's own evidence established his con- 
tributory negligence as a matter of law. 
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[2, 31 A judgment of nonsuit on the ground of the plaintiff's con- 
tributory negligence can be granted only when the plaintiff's evi- 
dence, taking it  to be true and considering it  in the light most fa- 
vorable to him, resolving all contradictions therein in his favor, and 
giving him the benefit of every legitimate inference in his favor 
which can be reasonably drawn therefrom, so clearly establishes his 
own negligence as one of the proximate causes of his injury that  no 
other reasonable conclusion can be drawn. Anderson v. Carter, 272 
N.C. 426, 158 S.E. 2d 607. Considering plaintiff's evidence in the 
manner prescribed by the foregoing well-established rule, we are of 
the opinion and so hold that  i t  leads inescapably to the conclusion 
that  he did not use that care for his own safety which an ordinarily 
prudent man in the same circumstances would have used, and that  
his failure so to do was one of the proximate causes of his injuries. 
H e  voluntarily stood in the main traveled portion of a heavily- 
traveled high speed highway in the nighttime, in front of a stalled 
black vehicle, the major portion of which was within the highway. 
Even assuming that  the lights on the stalled vehicle were burning, 
thereby resolving the conflict in evidence in that  regard in plain- 
tiff's favor, a clear and obvious danger still remained that  a fast 
moving vehicle might collide with the rear of the stopped car and 
that  a person standing immediately in front thereof would be in- 
jured. Nevertheless, plaintiff voluntarily placed himself, and for an 
appreciable period of time remained, in this position of obvious 
peril. During this time he observed three vehicles go by the stalled 
automobile a t  high speed and only three or four feet from the place 
plaintiff was standing. Plaintiff himself testified that  he knew his 
danger and that there was no reason he could not have stepped off 
the road to a place of safety. 

Underwood v. Usher, 261 N.C. 491, 135 S.E. 2d 201, cited by 
appellant, is distinguishable on its facts. The evidence in that  case 
disclosed that the plaintiff in that case and two companions were 
engaged in pushing a vehicle on the highway when it  was struck 
from behind. The road was straight and level, the collision occurred 
in a residential section, street lights were burning and visibility was 
good, and there was no heavy traffic. The trial court judgment over- 
ruling motion for nonsuit was sustained. Our Supreme Court speak- 
ing through Parker, J., (later C.J.) said: "We believe that  fair- 
minded men could reasonably draw from plaintiff's evidence a legiti- 
mate conclusion that  plaintiff did not voluntarily place himself in 
a position of peril known to him and voluntarily continue therein 
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and that  he was free from contributory negligence." In the case be- 
fore us we are compelled to come to the opposite conclusion. 

The judgment of nonsuit here appealed from is 

Affirmed. 

CAMPBELL and HEDRICK, JJ., concur. 

PATSY LOU PAYNE JOHNSON v. JULISN NEAL JOHNSON 

No. 7021DC30 

(Filed 25 February 1970) 

1. Pleadings 8 37- material facts  -admitted i n  answer 
Where a material fact is alleged in the complaint and admitted in the 

answer, i t  will, for the purpose of the trial, be taken as  true and beyond 
the range of questioning; evidence controverting the facts so admitted is 
properly excluded. 

2;. Courts g§ 9, 11.1- district court  - appeal f rom one judge to an- 
o ther  

No appeal lies from one district court judge to another, but appeals in 
civil cases must be from the district court to the Appellate Division of 
the General Court of Justice. 

3. Courts §§ 9, 11.1; Divorce a n d  Alimony § 2- child custody 
order  - district court - authori ty  of other  judges to enter  s u b s s  
quent  orders 

An order of a district court judge, which awarded custody of children 
to the mother upon proper findings that the parties to the child custody 
proceeding were husband and wife and that the children were born of 
the marriage, became the law of the case when the father did not appeal 
therefrom; and consequently, three other district court judges were with- 
out authority to enter subsequent orders relating to the husband's motion 
for a blood grouping test of the parties and the children. 

4. (3ourts § 11.1; Divorce a n d  Alimony 8 22i practice and  pro- 
cedure - district courts - child custody case - "judge shopping" 

The Court of Appeals disapproves of the "judge shopping" procedures 
in a child custody case, whereby four of the five district judges in a ju- 
dicial district heard separate fragments of the lawsuit within an eight- 
month period. 

5. Courts §§ 11.1, 14- district courts  - "judge shopping" - chid 
judge - administrative duties 

Legislative anticipation of the procedural quagmires and "judge shop  
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ping" that could result from multi-judge districts was presumably a f a c  
tor prompting the enactment of G.S. 78-146, which vests in the chief 
district judge the administrative supervision and authority over the opera- 
tion of the courts of the district. 

6. Divorce and Alimony § 2!2-- child custody - blood grouping test - 
welfare of children 

Under the particular facts in a wife's proceeding for child custody and 
for alimony, the father's motion for a blood grouping test of the parties 
and the children would be properly denied on grounds of public policy and 
the welfare of the children, notwithstanding the broad language of G.S. 
8-50.1 allowing such test, where the husband admitted in his pleadings 
that he was married to the plaintiff in 1959 and lived with her until 
November 1968, during which marriage a daughter was born in 1962 and 
a son in 1964. 

APPEAL by defendant from Alexander, Distn'ct Judge, a t  the 1 
August 1969 Session of FORSYTH District Court. 

On 11 November 1968 plaintiff instituted this action for custody 
of two minor children of the parties, temporary and permanent sup- 
port for herself and her children, and counsel fees. Paragraph I1 of 
the complaint alleges: 

''11. That the parties hereto are husband and wife having been 
lawfully married to each other in Stokes County, North Car- 
olina, on the third day of April, 1959; that there have been two 
children born to the aforesaid marriage, namely: Dana Renee 
Johnson, age six, who was born January 29, 1962 and Joseph 
Charles Johnson, age three, who was born December 18, 1964; 

7) 

Defendant filed answer and admitted this paragraph of the complaint. 
Defendant also filed a counterclaim seeking custody of the two chil- 
dren who he alleged were born of his marriage to the plaintiff. In 
Paragraph VIII of the defendant's further answer and counterclaim 
he alleged "[t] hat the plaintiff is not a fit and proper person to have 
the care and custody of the aforesaid minor children of the plaintiff 
and defendant." Nothing in the record indicates that the parties 
separated prior to November of 1968. 

On 6 December 1968 the cause was heard by Billings, District 
Judge. The court found as a fact that the parties were lawfully mar- 
ried on 3 April 1959 and that two children were born to  said parties, 
Dana Renee Johnson on 21 January 1962 and Joseph Charles John- 
son on 18 December 1964. Plaintiff was awarded temporary custody 
of the children pending an investigation and report on both of the 
pa,rties by the "Juvenile Division of the District Court." Defendant 
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was ordered to pay plaintiff $125.00 per month for the use and bene- 
fit of the children and to pay plaintiff's attorney $150.00. 

On 29 May 1969 the cause was heard before Clifford, District 
Judge, for the purpose of determining permanent custody, the amount. 
to be paid for the support of the children, and whether defendant 
should be adjudged in contempt for failure to comply with the 
order of 6 December 1968. Judge Clifford found plaintiff to be a fit 
and proper person to have the permanent custody of the minor 
children and made no ~ubstant~ial change in the custody order entered 
6 December 1968. Defendant was also found to be in contempt for 
failure to comply with Judge Billings' order of 6 December 1968 and 
was ordered to comply by noon of the next day or be confined for 
thirty (30) days. 

On 2 July 1969 defendant filed a written motion for a blood 
grouping test. On the same day Henderson, District Judge, signed 
an order requiring the parties and the children to submit to the test. 

By order dated 1 August 1969 Alexander, District Judge, "OR- 
DERED, ADJUDGED AND DECREED that the aforesaid order 
of July 2, 1969 ordering a blood grouping test be and the same is 
hereby vacated." In this order Judge Alexander found as a fact: 

"That during the pendency of the hearing of plaintiff's mo- 
tion for alimony and custody, a motion was made by the de- 
fendant requesting a blood grouping test pursuant to the pro- 
visions of K.C. General Statute 8-50.1 which motion was denied 
by the Honorable Rhoda B. Billings, Judge of the District 
Court; that neither said motion nor order denying same was 
filed in the records of this case, the only reference in the court 
records to  same being a letter from the defendant to Judge 
Billings stating that  by reason of her denial of the blood group- 
ing test he did not intend to make any further payments pur- 
suant to a temporary order signed by Judge Billings on Decem- 
ber 6, 1968." 

To the entry of this order the defendant excepts and appeals. 

W o o d  and Phillips b y  George F .  Phillips for plaintiff appellee. 

Robert  M .  Bryan t  for defendant  appellant. 

[I] The defendant admitted in his answer and affirmatively al- 
leged in his counterclaim that the children were born of his marriage 



N.C.App.1 SPRING SESSION 1970 313 

to the plaintiff. Where a material fact is alleged in tlie complaint 
and admitted in tlie answer, i t  will, for the purpose of the trial, be 
taken as true and beyond the range of questioning. Hartley v. Smitli, 
239 N.C. 170, 79 S.E. 2d 767; Royster v. Hancock, 235 N.C. 110, 69 
S.E. 2d 29. It has the same effect for the plaintiff as if found by the 
jury. 2 McIntosh, N.C. Practice 2d, S 1235. Evidence to controvert 
the facts so admitted is properly excluded. Fleming v. R. R., 160 
N.C. 196, 76 S.E. 212. There was no issue of paternity before the 
court, and defendant's motion for a blood test was properly denied 
by Judge Billings. Included in Judge Billings' Findings of Fact in 
her order of 6 December 1968 is the following: 

"That the parties hereto are husband and wife having been 
lawfully married to each other in St<okes County, North Car- 
olina on the 3rd day of April, 1959; that there have been born 
to said parties two children, namely: Dana Renee Johnson, age 
six, who was born January 21, 1962, and Joseph Charles John- 
son, age three, who was born December 18, 1964; . . ." 

12, 31 The defendant did not appeal from this order. It became, 
therefore, the law of the case, and other district judges were without 
authority to enter orders to the contrary. I t  is well established that 
no appeal lies from one superior court judge to another and that 
ordinarily one superior court judge may not modify, overrule or 
change the judgment of another superior court judge previously 
made in the same action. 2 Strong, N.C. Index 2d, Courts, 5 9. Iden- 
tical reasons proscribe appeals from one district judge to another. 
Appeals in civil cases must be from the district court to the Appel- 
late Division of the General Court of Justice. If justice is to be ad- 
ministered in an orderly fashion in the district court division, these 
fundamentals must be observed. 

14, 51 We note with some concern that within the span of less 
than eight months this case has been before four of the five district 
judges in the Twenty-First District which includes only one county. 
In  addition to observing the restrictions on the authority of one 
district judge to reverse the orders of another, whenever reasonably 
possible, judicial discretion should be exercised to avoid having sev- 
eral judges hear separate fragments of the same lawsuit. This is par- 
ticularly important in domestic cases involving the welfare of in- 
fants. "Justice to all parties is best served when one judge is able to 
see the controversy whole." I n  Re Custody of King, 3 N.C. App. 466, 
165 S.E. 2d 60. Presumably legislative anticipation of the procedural 
quagmires and '(judge shopping" that could result from multi-judge 
districts (as are all our district court districts) was a factor prompt- 
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ing the enactment of G.S. 7A-146. This section vests administrative 
supervision and authority over the operation of the district courts 
in the chief judge of the district. Subsection (2) of this section gives 
him the specific power and duty of "arranging or supervising the 
calendaring of matters for trial or hearing." Subsection (7) provides 
that he shall have the power and duty of "arranging sessions, to the 
extent practicable for the trial of specialized cases, including . . . 
domestic relations . . . and assigning district judges to preside 
. . . so as  to permit maximum practicable specialization by indi- 
vidual judges; . . ." 
161 We do not reach, nor do we imply, an affirmative answer to 
the question of whethcr this defendant's motion for a blood group- 
ing test could have been allowed evcn if defendant had, by answer, 
denied paternity. In the light of the facts of this case, in which the 
defendant was married to plaintiff in 1959 and lived with her until 
November 1968, seven years aftcr the birth of their daughter and 
four years following the birth of their son, common sense, public 
policy and overriding consideration for the welfare of innocent chil- 
dren would seem to dictate the contrary, despite the broad language 
of G.S. 8-50.1. 

Although, as  set out herein, some of the procedures followed to 
obtain them are disapproved, the rcsults reached in the order ap- 
pealed from are 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 

HAROLD EDWARD STITH v. MALCOLM PERDUE 

No. 7021DCl4 

(Filed 25 February 1970) 

1. Automobiles § 55-- negligence in stopping on  highway - suf6ciency 
of evidence 

I n  this action for personal injuries and property damage which occurred 
when plaintiff's car left the highway and overturned after defendant's 
car stoppcd suddenly in front of plaintifT, the evidence is held sufficient 
to be submitted to the jury on the issue of defendant's negIigence in stop- 
ping on the highway without seeing that such movement could be made in 
safety and without giving the required signal in violation of G.S. 2Q-l54, 
where plaintiff's evidence tends to show that after a camper trailer in 
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front of defendant had completed a right turn and had cleared the high- 
way by 30 feet, defendant's car came to an abrupt stop in the highway in 
front of plaintie without any hand signal, brake lights or warning what- 
soever, and that plaintiff's car left the road in trying to avoid defendant's 
car, and defendant testified that the brakes on his automobile suddenly 
failed when he attempted to use them about 12 car lengths behind the 
turning camper, that when he was about two car lengths behind the 
camper, he pulled up his emergency brake and his car came to a sharp 
stop, and that he didn't think about giving any signal, 

2. Automobiles 5 76- contributory negligence - accident while avoid- 
i n g  stopped vehicle 

In this action for personal injuries and property damage which occur- 
red when plaintiff's car left the highway and overturned after defend- 
ant's car stopped suddenly in front of plaintiff, plaintiff's evidence does 
not disclose contributory negligence as  a matter of law, but presents a 
jury question, where some of his evidence tends to show that plaintiff ap- 
plied his brakes when defendant negligently stopped his car on the high- 
way in front of plaintiff in violation of G.S. 20-154, that plaintiff's car 
went into a skid, and that plaintiff lost control thereof when he pulled to 
his left to avoid striking defendant's stopped car. 

3. Appeal and E r r o r  § 30- striking of ent i re  answer competent in 
par t  

In  this action arising out of an automobile accident, the trial court erred 
in striking defendant's entire answer to a question on direct examination 
as  to how the accident happened, where there were four separate sen- 
tences in the answer, each containing separate factual information, and 
some of the answer was clearly admissible. 

4. Appeal a n d  E r r o r  § 49- exception to exclusion of evidence - fail. 
ure  t o  show what  evidence would have been 

An exception to the exclusion of evidence will not be considered when 
the record fails to disclose what the excluded evidence would have been. 

APPEAL by plaintiff from Clifford, District Judge, 30 June 1969 
Session of the District Court held in FORSYTH County. 

This is a civil action by plaintiff, Harold Edward Stith, (Stith) 
seeking to recover of the defendant, Malcolm Perdue, (Perdue) for 
property damages and personal injuries alleged to have been re- 
ceived in an automobile accident on 27 July 1967. Stith alleges that 
he was injured and his automobile damaged by the actionable neg- 
ligence of Perdue; that Perdue was operating an automobile on the 
public highways with improper brakes and stopped on the highway 
in front of Stith's automobile without giving any signal of his inten- 
tion to stop. Perdue denied that Stit11 was injured or his automobile 
damaged as a result of Perdue's negligcnce. Perdue also pleads con- 
tributory negligence on the part of Stith by alleging that Stith was 
following too closely, failed to keep a propcr lookout, failed to main- 
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tain control of his automobile, and drove his automobile in a reck- 
less manner and a t  excessive speed resulting in its turning over into 
a ditch. 

At the close of all the evidence, the trial court allowed Perdue's 
motion for judgment of nonsuit,. Stith assigned error and appealed. 

Womble, Carlyle, Sandridge & Rice by Allan R. Gitter and Da- 
vid A. Irvin for plaintiff appellant. 

Deal, Hutchins & Minor by William K. Davis and Edwin T. 
Pullen for defendant appellee. 

MALLARD, C.J. 
Stith, as plaintiff's only witness, testified in substance, except 

where quoted, that on the date alleged he was traveling West in his 
1962 Rambler automobile on Highway 421 in Forsyth County; that  
the speed limit there was fifty-five miles per hour; that there were 
three vehicles going in the same direction; that Stith's automobile 
was approximately two hundred feet behind the middle car of the 
three vehicles; that the automobile Perdue was operating was the 
middle vehicle and was approximately two hundred feet behind the 
front vehicle which was a camper trailer (trailer) ; that Stith was 
traveling a t  a speed of approximately fifty to fifty-five miles per 
hour; and that the three vehicles were approaching a school yard a t  
the crest of a hill. Stith stated: 

"He turned. I saw his turn signal. I took my foot off the ac- 
celerator so as to let my car decelerate; and the trailer cleared 
the road by approximately thirty feet, and suddenly Mr. Per- 
due's car came to a very abrupt stop without any hand signal, 
any brake lights, any warning whatsoever. At this time I took 
action, trying to attempt to stop myself. In  doing so I had to 
keep in mind there was a curve just beyond this point-a 
blind curve-which I could not tell whether there would be 
cars coming in this direction. As soon as I could see beyond his 
car, I attempted to pass him and in doing this, the car became 
uncontrollable and slipped into the ditch on the other side. 
When I first saw Mr. Perdue's car come to an abrupt stop, I 
was approximately one hundred ten feet from it." 

Stith also testified in substance that there was no contact between 
his automobile and the automobile of Perdue. On cross-examination 
Stith testified that when he saw Perdue's car stopping, he applied 
his brakes and his car started skidding and had skidded 80 feet or 
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more when the front end went into the ditch and the car turned on 
its side. Stith's automobile went into the ditch before i t  reached the 
point where Perdue's automobile was stopped in the highway. Stith 
received injuries and his automobile was damaged as a result thereof. 

Perdue, as the defendant's only witness, testified that the brakes 
on the automobile he was driving suddenly failed to work when he 
attempted to use them a t  a point about twelve car lengths behind 
the trailer; that  when he was about two car lengths behind the 
trailer and traveling a t  a speed of about "ten, fifteen, twenty" miles 
per hour, he pulled up his hand or emergency brake and his auto- 
mobile came to a "real sharp stop." Perdue testified on cross-exam- 
ination that:  

"When I realized I didn't have any brakes, I did not notice Mr. 
Stith was behind me. I did not notice before that he was behind 
me. He  said he had been following me for about a mile. When 
I realized my brakes weren't working, I didn't think about giv- 
ing any signal back to him." 

The rule as to how the evidence of defendant's negligence is to be 
considered on defendant's motion for nonsuit is stated by Justice 
Huskins in the case of Clarke v. Holman, 274 N.C. 425, 163 S.E. 2d 
783 (1968)' as follows: 

"On motion to nonsuit, all the evidence which tends to support 
plaintiff's claim must be taken as true and considered in its 
light most favorable to plaintiff, giving him the benefit of every 
reasonable inference which may legitimately be drawn there- 
from. Homes, Inc. v. Bryson, 273 N.C. 84, 159 S.E. 2d 329; 
Insurance Co. v. Storage Co., 267 N.C. 679, 149 S.E. 2d 27. Con- 
tradictions and discrepancies are resolved in plaintiff's favor. 
Watt v. .Creus, 261 N.C. 143, 134 S.E. 2d 199; Nixon v. Nixon, 
260 N.C. 251, 132 S.E. 2d 590; Smith v. Corsat, 260 N.C. 92, 131 
S.E. 2d 894; Raper v. McCrory-McLellan Carp., 259 N.C. 199, 
130 S.E. 2d 281. Defendant's evidence which contradicts that 
of the plaintiff, or tends t o  show a different state of facts, is ig- 
nored. Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307. Only that 
part of defendant's evidence which is favorable to plaintiff can 
be considered. Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330." See 
also Bowen v. Gardner, 275 N.C. 363, 168 S.E. 2d 47 (1969). 

G.S. 20-154 requires a motorist intending to stop on a highway 
to see that  such a movement can be made in safety and to give the 
signal required by such statute when the operation of any other ve- 
hicle may be affected. 
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[I] Applying the foregoing rules of law to the factual situation in 
the case before us, we hold that  there was ample evidence of defend- 
ant's negligence in stopping on the highway, in violation of G.S. 20- 
154, to require submission of this case to the jury on that phase of 
the case. 

The rule as to how the evidence of plaint,iff's contributory negli- 
gence is t'o be considered on defendant's motion for nonsuit is set 
out in the case of Atwood v. Holland, 267 N.C. 722, 148 S.E. 2d 851 
(1966), as follows: 

"In all actions to recover damages by reason of the negligence 
of the defendant, where contributory negligence is relied upon 
as a defense, i t  must be set up in the answer and defendant must 
assume the burden of proving his allegation of contributory 
negligence. G.S. 1-139 and annotations thereon. Therefore, a 
motion for judgment of compulsory nonsuit upon the ground of 
contributory negligence should be allowed only when the plain- 
tiff's evidence, considered alone and taken in the light most fa- 
vorable to him, together with inferences favorable to him which 
may be reasonably drawn therefrom, so clearly establishes the 
defense of contributory negligence that  no other conclusion can 
reasonably be drawn. Raper v. Byrum, 265 N.C. 269, 144 S.E. 
2d 38, and authorities cited." 

[2] Some of the evidence for the plaintiff tends to show that for 
some unstated reason Stith lost control of his automobile while at- 
tempting to pass Perdue's stopped automobile. However, some of the 
testimony elicited from Stith tends to show that  Stith applied his 
brakes because Perdue negligently stopped his automobile in front 
of him; that  Stith's car went into a skid; and that  he lost control 
thereof when he pulled to his left to avoid striking Perdue's stopped 
automobile. We think the evidence on this record presents question8 
for the jury as to whether the negligence of the defendant Perdue 
was a proximate cause of the occurrence and whether Stith was con- 
tributorily negligent. We hold that contributory negligence on the 
part of the plaintiff has not been so clearly established by his evi- 
dence that  no other conclusion can reasonably be drawn therefrom. 

131 Plaintiff assigns as error the action of the court in allowing 
defendant's motion to strike a portion of the evidence. This assign- 
ment of error is based on plaintiff's exception number one which was 
taken on the direct examination of Stith under the following circum- 
stances : 

('Q. If you would go ahead now and state how the accident 
happened. 
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A. Three vehicles were approaching the school yard a t  the 
crest of the hill, a steep hill, however. I t  is an elevation of about 
twenty to twenty-five feet as you come up the hill. The trailer 
was attempting to make a right turn on to the school yard. Re- 
garding the separation of the three cars, I could see no reason 
why he couldn't do that safely. 

MR. DAVIS: Objection. 

MR. PULLEN: Objection, move to strike. 

THE COURT: Strike i t  out, and the plaintiff, in apt time, 
excepts. 

EXCEPTION NO. 1." 

The motion to strike and the ruling thereon was not limited to 
any particular portion of the answer but applied to the entire an- 
swer. Some of the answer was clearlv admissible. There were four 
separate sentences in the answer, each containing separate factual 
information. While the meaning of the last sentence is not clear, and 
therefore its exclusion alone would not constitute prejudicial error, 
we think the exclusion of the entire answer was prejudicial error. 
"Objections to evidence en nzasse will not ordinarily be sustained if 
any part is competent." State v. Brooks, 260 N.C. 186, 132 S.E. 2d 
357 (1963). "The rule is that where a question asked a witness is 
competent, exception to his answer, when incompetent in part, should 
be taken by motion to strike out the part that is objectionable." 
Gibson v. Whitton, 239 N.C. 11, 79 S.E. 2d 196 (1953). 

141 Plaintiff assigns as error the failure of the court to permit 
him to cross-examine the defendant in regard to whether he had 
pleaded guilty to having improper brakes "as a result of the inci- 
dent" involved in this action. The record does not reveal what the 
answer would have been. An exception to the exclusion of evidence 
will not be considered when the record fails to disclose what the ex- 
cluded evidence would have been. Heating Co. v. Construction Co., 
268 N.C. 23, 149 S.E. 2d 625 (1966). 

For the reasons stated, we are of the opinion and so hold that the 
case should have been submitted to the jury and that the trial judge 
committed error in allowing the defendant's motion for judgment as 
of nonsuit. 

Reversed. 

MORRIS and VAUGIIN, JJ., concur. 
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STATE v. JESSE EARL ASHFORD 

No. 701XSC149 

(Filed 25 February 1970) 

1. Oriminal Law 43- photographs taken af ter  event t o  which it re- 
lates 

A photograph is not incompetent evidence and will not be excluded 
merely because it was not made a t  the time of the event to which it re- 
lates. 

2. Criminal Law § 43- photographs of robbery victim's swollen a r m  
In  this armed robbery prosecution, the trial conrt did not err in ad- 

mitting for illustrative purposes a photograph of the victim's arm taken a 
few days after the robbery, where the victim testified that his arm and 
fingers had swollen and turned blue as  a result of being twisted by de- 
fendant and that the photograph was a clear and accurate representation 
of his arm a t  the time i t  was taken. 

3. Criminal Law § 43- photographs - restpiction of admission 
The trial court is not required to restrict the admission of a photograph 

absent a request that its admission be restricted. 

4. Criminal Law 42-- knife  used i n  robbery - admissibility - iden- 
tification 

In this armed robbery prosecution, a knife allegedly used in the robbery 
was sufficiently identified for admission in evidence where the robbery 
victim testified that the knife was like the one he was threatened with by 
defendant on the day of the robbery. 

5. Criminal L a w  8 42-- t rousers  worn by  robbery victim - admiss- 
ibility 

In this armed robbery prosecution, the triaI court properly admitted in  
evidence the trousers worn by the victim a t  the time of the robbery, where 
the victim identified the trousers and testified that the right pocket, which 
was torn, was the pocket in which he was carrying his money and that de- 
fendant tore the pocket in taking his money from him. 

6. Robbery 4- arnled robbery - identification of defendant - suffi- 
ciency of evidence 

In this armed robbery prosecution, testimony by the victim was sufii- 
cient to show a positive identification of defendant as a perpetrator of 
the robbery, and defendant's motion for nonsuit was properly overruled. 

7. Criminal Law 132-- motion t o  sot aside verdict a s  contrary to evi- 
dence - appellate review 

A nlotion to set aside the verdict as  being contrary to the weight of the 
evidence is addressed to the sound discretion of the trial judge and his 
ruling on the motion will not be reviewed on appcal absent a manifest 
abuse of discretion. 
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APPEAL from Collier, J., 27 October 1969 Regular Criminal Ses- 
sion of GUILFORD Superior Court. 

The defendant was tried on a valid bill of indictment for armed 
robbery and was found guilty by a jury. From a judgment of im- 
prisonment of not less than twenty-five nor more than thirty years, 
the defendant appealed to the North Carolina Court of Appeals. 

The evidence a t  the trial tended to show the following facts: On 
Saturday, 26 October 1968, Henry Martin Kellam was selling pro- 
duce in the City of Greensboro, North Carolina. As he approached 
the intersection of Burbank Street and Bragg Street, two men ran 
from Bragg Street and waved for him to stop the truck. After 
Kellam stopped the truck, one of the men came to the driver's side 
and the other went to the passenger's side. At the driver's side of the 
truck, the defendant pointed an open knife a t  Kellam, and the other 
man got in the truck on the passenger's side and took some money 
from Kellam. The defendant gave the open knife to the other man 
in the truck, and then got in the truck and then drove the truck 
until they reached Logan Street. At this point, Kellam grabbed the 
keys from the ignition causing the truck to stop. The defendant 
jumped from the truck, grabbed Kellam's arm and twisted i t  and 
broke two ribs. He  took a billfold from Kellam which contained 
$2,200.00 and both men ran down Logan Street. Kellam drove to the 
house of a customer who called the police. 

Sergeant R. C. Booth of the Greensboro Police Department tes- 
tified that he investigated this case and that  as a result of his in- 
vestigation he was looking for a particular person. Sergeant Booth 
testified that Mr. Kellam looked a t  several hundred photographs 
and picked out two photographs, one as a "look-alike" of the robbers 
and a picture of the defendant. The defendant was extradited from 
Waynesville, Missouri, to stand trial for armed robbery. 

The defendant did not present any evidence. At the end of the 
State's evidence and again a t  the close of all of the evidence, the de- 
fendant moved for judgment as of nonsuit. Each motion was denied. 
When the verdict was returned, the defendant moved to set aside 
the verdict as contrary to the law and evidence. This motion was 
also denied. 

Robert Morga.n, Attorney General, and Carlos W. Murray, Jr., 
for the State. 

Lee, High, Taylor & Dansby, by Major 8. High, for the defend- 
ant appellant. 
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HEDRICIC, J. 

11-31 The appellant contends that the trial court committed prej- 
udicial error in admitting into evidence a photograph of Mr. Kellam's 
arm, the trousers he was wearing a t  the time of the robbery and the 
knife allegedly used by the defendant. The evidence shows that the 
photographs were taken a t  the police station approximately three to 
four days after the robbery occurred. Mr. Kellam, just prior to the 
introduction of the photograph by the solicitor, had testified that the 
defendant had twisted his arm and that as a result his fingers and 
arm had swollen and turned blue. The solicitor then offered the 
photograph to illustrate the condition of the arm a few days after 
the robbery. It is settled law in North Carolina that photographs 
may be used by a witness to illustrate and explain his testimony to 
the court and jury in order that they may better understand and 
interpret the testimony. Ximpson v. Oil Co., 219 N.C. 595, 14 S.E. 
2d 638 (1941) ; Xtate v. Casper, 256 N.C. 99, 122 S.E. 2d 805 (1961) ; 
Stansbury, North Carolina Evidence 2d, § 34. A photograph is not 
incompetent evidence and will not be excluded merely because i t  
was not made a t  the time of the cvent to which i t  relates. State v. 
Lentx, 270 N.C. 122, 153 S.E. 2d 864 (1967). The photograph in the 
present case was identified by the witness as being a clear and accu- 
rate rcprescntation of the condition of his arm a t  the time i t  was 
taken and was admitted over a general objection. The defendant ob- 
jected to the questions identifying the photograph but failed to ask 
that its admission be restricted. Without a request that the admis- 
sion be restricted, his exception is not good. Xtate v. Cade, 215 N.C. 
393, 2 S.E. 2d 7 (1939). Had the defendant requested that the ad- 
mission be restricted, i t  would have been error for the court to 
have failed to do so; howevcr, when a gcneral objection is made and 
overruled, if the evidence is competent for any purpose, i t  is not 
prejudicial error. Xtate v. Casper, supra. 

[4, 51 The knife and the trousers which were introduced into evi- 
dence were sufficiently identified by the witness Kellam. He testi- 
fied that the knife which was introduced was like the one he was 
threatened with by the defendant on the day of the robbery. In 
North Carolina i t  is competent to admit weapons where there is evi- 
dence which tends to show that they were used in the commission of 
a crime. State v. Jarrett, 271 N.C. 576, 157 S.E. 2d 4 (1967) ; State 
v. Macklin, 210 N.C. 496, 187 S.E. 785 (1936). Mr. Kcllam identi- 
fied the trousers, offered as State's Exhibit Two, as those worn by 
him on the day of the robbery. He testified that the right pocket, 
which was torn, was the pocket in which he was carrying his money 
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and that  the defendant tore the pocket in taking his money from 
him. "In cases of homicide or other crimes against the person, cloth- 
ing worn by the defendant or by the victim is admissible if its ap- 
pearance throws any light on the circumstances of the crime. . . . 17 

Stansbury, North Carolina Evidence 2d, § 118. This assignment of 
error is not sustained. 

[6] The appellant next contends that  the court committed prej- 
udicial error in failing to grant the defendant's motion for judgment 
as of nonsuit because the State's evidence failed to show that the 
witness positively identified the appellant. On a motion for judgment 
as of nonsuit, the evidence must be considered in the light most fa- 
vorable to the State. Kellam testified that  the robbery took between 
five and ten minutes and that during this time he had an opportunity 
to see the faces of the men. He testified as follows regarding the de- 
f endant: 

"This one here had his face stuck right in mine. He  had his face 
up-rubbed against mine a time or two, and I saw him plenty 
good. There's the man without a doubt (The witness points to  
the defendant) ." 

On cross-examinat,ion, the witness again stated: 

"I had seen this defendant before. After the robbery, I next saw 
him when he appeared in City Court for the hearing. I identi- 
fied him by photographs. Just as soon as I saw it, I told them 
that  that  was the man and they got him." 

He further testified on cross-examination that:  

". . . I would hold my right hand up that that was the man 
if i t  was my last breath. He's the man. That's my honest to 
God opinion. I try to tell the truth if I know the truth, and if 
I can't I won't tell anything. 

"His face was rough looking, bumpy. He  had his face right up 
here, pushed his face all the way up in mine right in mine. I 
don't know about scars or cuts on his face. He  had bumps in his 
face. His skin was rough. I couldn't say about scars or cuts on 
his face. I said his face was rough and bumpy. He was right up 
close to me. He was all over me. If he had had a big scar I don't 
know whether I would have seen i t  or not. I seen him enough 
that  I know he's the man, I'm honest, I 'd risk my life on that, 
I would do it  - if I'm wrong, I'd be willing to lose my life." 

The evidence is sufficient to show a positive identification of the 
defendant by the witness. There was no error committed by the trial 
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court in overruling the defendant's motion for judgment as of non- 
suit. 

171 The appellant's final assignment of error is that  the trial court 
erred in refusing to set aside the verdict. A motion to set aside the 
verdict as being contrary to the evidence is addressed to the sound 
discretion of the trial judge and his ruling on the motion will not be 
reviewed on appeal absent a manifest abuse of discretion. State v. 
Massey, 273 N.C. 721, 161 S.E. 2d 103 (1968); State v. Xiler, 2 
N.C. App. 683, 163 S.E. 2d 537 (1968). I n  the present case there 
was no showing of any abuse of discretion on the part of the trial 
judge. 

We have considered the assignments of error brought forward 
by the appellant and we find 

No error. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. WILLIAM WINSTON BLACK 
No. 7022SC73 

(Filed 25 February 1970) 

1. Criminal Law 5 161- exceptions -form a n d  sufflciency 
Exceptions which appear nowhere in the record except under the assigu- 

ments of error are insufficient to present for review the questions sought 
to be presented. 

2. criminal  Law §§ 161, 166- exceptions and  assignments of error  - 
t h e  brief 

Exceptions and assignments of error not set out in the brief and prop- 
erly numbered with reference to the printed record as  required by Rule 
of Practice in the Court of -4ppeals No. 28 are ineffectual. 

3. Criminal Law 8 166- t h e  brief - failure t o  Ale on  t ime - copy t o  
Attorney General 

Failure of defendant to file his brief in the Court of Appeals within 
the time allowed, and his failure to deliver or mail a copy of his brief to 
the Attorney General on the same date the brief was filed in the Court, 
will subject the appeal to dismissal. Court of Appeals Rules of Practice 
Nos. 28 and 29. 

4. Appeal a n d  E r r o r  9 1- rules of appellate practice and  procedure - 
authpri ty  of Supreme Court 

The Supreme Court has exclusive authority to make rules of procedure 
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and practice for the Appellate Division of the General Court of Justice, 
N. C. Constitution, Art. IV, $ 11; pursuant to this authority the Supreme 
Court has prescribed, approved, and adopted the Rules of Practice in the 
Court of Appeals. 

5. Criminal Law 146%- mandatory rules 
The Rules of the Court of Appeals are mandatory and not directory. 

6. Appeal and Error 5 6; Criminal Law 5 148- right of appeal - 
final judgment 

For all practical purposes there is an unlimited right of appeal to the 
Apprllate Division of the General Court of Justice from any final judg- 
ment of the superior court or the district court in civil and criminal cases. 

7. Criminal Law 5 148- orders appealable - interlocutory order - 
dorrial of motion to dismiss 

An appeal from an order denyinq defendant's motion to dismiss the war- 
rants on the ground that he was denied the right to a speedy trial and 
from an order of the snperior court remanding the cases to a recorder's 
court, is held an appeal from interlocutory orders when the defendant has 
not been tried on the charges against him; and the appeal is subject to 
dismissal by the Court of Appeals. 

8. Criminal Law 14% interlocutory order - appeal as a matter of 
right 

In  a criminal case there is no provision in G.S. 7A-27 for an appeal to 
the Court of Appeals as a matter of right from an interlocutory order 
entered therein. 

9. Criminal Law § 146- right to appeal - compliance with rules - 
dismissal of appeal 

In order to preserve the right to appellate review, one must comply with 
the applicable rules; and upon a failure to do so, the appeal may be dis- 
missed as  provided in Rule 48 of the Rules of Practice in the Court of 
Appeals. 

APPEAL by defendant from Armstrong, J . ,  August 1969 Session of 
Superior Court held in IREDELL County. 

The defendant was charged on 22 September 1967 in three war- 
rants with (1) carrying a concealed weapon, (2) driving while undcr 
the influence of liquor, and (3) unlawful transportation of liquor. 
The warrants issued from the Mooresville Recorder's Court. The 
following motion, without caption or title, appears in the record im- 
mediately after the warrant charging the defendant with the unlawful 
transportation of intoxicating liquor: 

"MOTION FOR JURY TRIAL I N  RECORDER'S COURT 

The undersigned attorney for the defendant, William Winston 
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Black, does hereby move the court that the above entitled mat- 
ter be tricd by jury in the Mooresville Recorder's Court. 

This the 2nd day of Novernbcr, 1967. 

COLLIER, HARRIS & COLLIER 
By: s/ T. C. Homesley, Jr. 
Attorney for Defendant" 

Chapter 38 of the Session Laws of 1969, effective upon its ratifi- 
cation on 6 March 1969, amends Chapter 613 of the Public-Local 
Laws, Regular Session, 1913, relating to the Recorder's Court a t  
Mooresville, Iredell County, by providing that li(w)hen any person 
shall request a trial by jury, the case shall automatically be trans- 
ferred to the Superior Court of Iredell County for trial." No pro- 
vision was made therein relating to pending actions. 

The record does not reveal why this case was transferred to the 
Superior Court of Iredell County from the Mooresville Recorder's 
Court other than the following which appears under the heading of 
"Statement of Case on Appeal": ('As a result of the 1969 amendment 
to Chapter 613 of the Public-Local Laws, these cases were trans- 
ferred from the Mooresville Recorder's Court to the Iredell County 
Superior Court for trial." 

When the case came on to be heard in superior court, the de- 
fendant made a "Motion to Dismiss the Charges." The first basis as- 
serted in support of such motion was that the defendant had been 
denied his right to a speedy trial. The second basis asserted in sup- 
port of such motion was that the Superior Court of Iredell County 
lacked jurisdiction. 

From a denial of the motion to dismiss, and remanding the cases 
"to the Mooresville Recorder's Court for disposition as provided by 
law," the defendant gave notice of appeal to the Court of Appeals. 

Attorney General Robert Morgan by Assistant Attorney General 
William W.  Melvin and Staff Attorney T.  Buie Costen for the State. 

Collier, Harris & Homesley by  T. C. Homesley for defendant up- 
pellant. 

On this record it can be questioned whether the defendant has 
properly moved for a jury trial in all three of the cases against him. 
The answer seems to depend upon the interpretation of the words 
"above entitled matter" as used in the motion. 
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The defendant is not an indigent and is now and has been repre- 
sented by privately employed counsel. 

[ I ]  The only exceptions in the record appear under the assign- 
ments of error. This is not sufficient to present for review the ques- 
tions sought to be presented. 1 Strong, N.C. Index 2d, Appeal and 
Error, § 24; see also State v. Hewett, 270 N.C. 348, 154 S.E. 2d 476 
(1967). 

[2] The exceptions and assignments of error are not set out in the 
brief and properly numbered with reference to the printed record as 
required by Rule 28 of the Rules of Practice in the Court of Appeals 
of North Carolina. See State V .  Newton, 207 N.C. 323, 177 S.E. 184 
(1934). A failure to comply with this rule also results in a failure to 
present for review the questions sought to be presented. Shepard v. 
Oil & Fuel Co., 242 N.C. 762, 89 S.E. 2d 464 (1955) ; State v. Floyd, 
241 N.C. 79, 84 S.E. 2d 299 (1954). 

[3] Defendant's brief, under Rule 28, should have been filed by 
noon on 20 January 1970. It was not filed until 21 January 1970. 
On 22 January 1970 the Attorney General filed a motion to dis- 
miss defendant's appeal for failure to file the brief on time and also 
for failure of the defendant to deliver or mail to the office of the 
Attorney General a copy of the defendant's brief on the same date 
i t  was filed, as required by Rule 28. The Attorney General's brief, 
under Rule 29, was due to be filed by noon of 27 January 1970. De- 
fendant admits in his response to the Attorney General's motion that 
"due to an oversight" on the part of his attorney, he did not send the 
Attorney General a copy of his brief until 26 January 1970. 

[4, 51 The Supreme Court of North Carolina has exclusive au- 
thority to make rules of procedure and practice for the Appellate 
Division of the General Court of Justice. N. C. Constitution, Article 
IV, 5 11. Pursuant to  this authority the Supreme Court has pre- 
scribed, approved, and adopted the Rules of Practice in the Court 
of Appeals of North Carolina. See 1969 Supplement to the Appendix 
appearing in Volume 4A of the General Statutes of North Carolina. 
These rules are mandatory and not directory. Cudworth v. Insurance 
Co., 243 N.C. 584, 91 S.E. 2d 580 (1956); State v. Moore, 210 N.C. 
686, 188 S.E. 421 (1936). 

161 For all practical purposes there is an unlimited right of ap- 
peal in North Carolina to the Appellate Division of the General 
Court of Just,ice from any final judgment of the superior court or 
the district court in civil and criminal cases. G.S. 78-27. In civil 
actions there is also an appeal from cert,ain interlocutory orders or 
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judgments of the superior court or district court as is provided in 
G.S. 78-27 (d) . 
17, 81 The defendant has not been tried on the three charges 
pending against him. The appeal is therefore not from a final judg- 
ment on the warrants but is from interlocutory orders. I n  a criminal 
case there is no provision in the statute for an appeal to the Court 
of Appeals as a matter of right from an interlocutory order entered 
therein. G.S. 78-27; State v. Lentx, 5 N.C. App. 177, 167 S.E. 2d 
887 (1969) ; State v. Lance, 1 N.C. App. 620, 162 S.E. 2d 154 (1968) ; 
State v. Henry, 1 N.C. App. 409, 161 S.E. 2d 622 (1968). In  the 
case of State v. Smith, 4 N.C. App. 491, 166 S.E. 2d 870 (1969), an 
appeal from an order denying defendant's motion to dismiss a bill 
of indictment against him on the ground that he was deprived of his 
constitutional right to a speedy trial was held to be an appeal from 
an interlocutory order, and the appeal was dismissed. 

In this case the defendant attempts to appeal from the order de- 
nying his motion to dismiss on the ground that  he was denied the 
right to a speedy trial. He also attempts to appeal from the order 
remanding the cases to the Mooresville Recorder's Court. Both of 
these orders are interlocutory orders, and this appeal is therefore 
subject to dismissal. 
191 The right to appeal must be exercised in accordance with the 
established rules of practice and procedure. State v. Moore, supra; 
Wolfe v. North Carolina, 364 U.S. 177, 4 L. Ed. 2d 1650, 80 S. Ct. 
1482. In order to preserve the right to appellate review, one must 
comply with the applicable rules; and upon a failure to  do so, the 
appeal may be dismissed as provided in Rule 48 of the Rules of 
Practice in the Court of Appeals. 

As hereinabove set out, the appellant has failed to comply with 
the Rules of Practice in this Court. However, we have examined the 
record and find no valid reason for disturbing the order of Judge 
Armstrong in denying defendant's motion to dismiss and remanding 
the cases to the Mooresville Recorder's Court for disposition as pro- 
vided by law. See State v. Rooks, 207 N.C. 275, 176 S.E. 752 (1934). 
Neither do we find any valid reason for treating defendant's appeal 
as a petition for a writ of certiorari as requested in his response to 
the Attorney General's motion to dismiss. 

The defendant has failed to comply with the rules, and the at- 
tempted appeal is premature. For these reasons, the appeal should 
be dismissed. 

Appeal dismissed. 

MORRIS and VAUGHN, JJ., concur. 
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EDNA W. HOLCOMB v. GERALD G. HOLCOMB 

KO. 7021DC12.5 

(Filed 26 February 1970) 

1. Divorce and Alimony 18- temporary alimony - discretion of 
court 

The granting or denial of a motion for temporary alimony (pendente 
lite) is within the discretion of the trial court and is normally not r e  
viewable on appeal. 

21. M a 1  3 40- issues of fact - jury trial 
Issues of fact raised by the pleadings must be tried by a jury unless 

there has been a waiver of that right. G.S. 1-172. 

3. Ma1 § 40- issues of fact - jury trial - waiver 
A jury determination of "any issue triable of right by a jury" may be 

requested within 10 days of the filing of the last pleading directed to the 
issue; the failure of a party to make such demand is a waiver of the 
right to a jury trial. G.S. 7A-196. 

4. Divorce and Alinlony §§ 2, 18; Trial 8 40- temporary alimony - hearing - issues of fact - right to jury trial 
In a hearing on the wife's application for temporary alimony and counsel 

fees pending her action for alimony without dirorce, wherein the wife 
alleged that she was mentally incompetent a t  the time she had signed 
the deed of separation and that the certificate of the examining magistrate 
had been procured by fraud of the husband, an order of the trial court, 
entered within 10 days of the filing of the last pleading, dismissing the 
wife's action on the ground that her allegations and affidavits failed to 
show the invalidity of the agreement, l ~ e l d  improper, since the wife was 
entitled to request a jury trial on the issue unless she waived such right. 

APPEAL by defendant from Alexander, Chief Bistrict Judge, 
Twenty-First District, in Chambers, 1 December 1969. 

Mrs. Edna W. Holcomb, by her next friend, William K. Davis, 
instituted this suit for permanent alimony without divorce and coun- 
sel fees, temporary alimony and counsel fees and for an order pro- 
hibiting her husband from removing her from her home, cutting off 
utilities to the home or removing the license plate from the car she 
is driving. She alleges details to show that  her husband has "offered 
such indignities to her person as to render her life burdensome and 
her condition intolerable"; that no children have been born of the 
marriage; that she is without funds to subsist during this action; 
that  her husband has threatened to sell her home and remove the 
license tag from the automobile that he permits her to use and that  
she is now "unable physically or mentally to do any work whatever, 
or to understand the nature or effect of her acts and that she is now, 
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and has been in such mental state for nearly a year that she is men- 
tally incompetent." 

Gerald G. Holcomb (Holcomb) answered, denying the material 
allegations of the complaint. He alleged that on 28 August 1969 he 
entered into a valid separation agreement with the plaintiff as a full 
and final settlement of all matters between them. The separation 
agreement was incorporated in the answer with a certificate of a 
Magistrate, H. W. Thomerson, Sr., attesting to his private examina- 
tion of her as rcquired by G.S. 52-6. 

Mrs. Holcomb replied on 21 November 1969 admitting that the 
purported decd of separation was recorded in the office of the Reg- 
ister of Deeds of Forsyth County, but that she had not read, or un- 
derstood the meaning of, the paper when she had signed it. She re- 
plied further that she had been in great fear of her husband a t  the 
time of the allegcd execution of the document and that his threaten- 
ing phone calls had caused her to become hysterical and to require 
a sedative, with the result that she did not understand the terms and 
effcct of the purported deed of separation. In addition, she alleged 
that the Magistrate, H. W. Thomerson, Sr., had not read the deed of 
separation and that he "relied on the representations of defendant's 
attorney that he was trying to advise both plaintiff and defendant" 
and that he had "no evidence or information as to whether the deed 
of separation was unreasonable or injurious to her." Plaintiff alleged 
that her husband did not separate from her but merely abandoned 
her. She pleaded that his actions were such as to constitute a fraud 
upon the court, in that he made false representations to procure the 
magistrate's certificate after harassing the plaintiff until he knew 
shc was mentally incompetent. 

Various affidavits were made a part of the record. Dr. Ruth 
Henley, a gynecologist, in an a,ffidavit signed and sworn to 4 No- 
vember 1969, stated that Mrs. Holcomb 

"For the past several mont.hs, up to a year ago, in my opinion, 
she has not been mentally competent. She is not in my opinion 
and has not been mentally capable of understanding the nature 
and effcct of a contract; particularly, a Deed of Separation dur- 
ing that time." 

Harold W. Thomerson, Sr., stated in an affidavit that on the oc- 
casion of his examination of Mrs. Holcomb, "I asked Mrs. Holcomb 
if she had read i t  and understood it. She said she had, and 'I just 
want to get rid of him as soon as possible' " and also that "I asked 
her if she had an attorney, and she said she did not. Mr. White said 
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'I am representing both of them, and they cannot get along to- 
gether.' " He said that he advised her to consult an attorney of her 
own but that  she refused. He stated further that  ('I did not read the 
Deed of Separat'ion and do not know its contents, or terms. Mrs. 
Holcomb did not read i t  in my presence." 

James White, Holcomb's attorney, in an affidavit, stated that the 
terms of the separation agreement were those specified by Mrs. 
Holcomb, and later agreed to by Holcomb. 

Several affidavits were placed in the record which tended to show 
tha t  Gerald Holcomb had not been violent or threatening with his 
wife, that  she had often been very drunk and that  he had often been 
embarrassed by her behavior. 

On 30 October 1969 Chief Judge Alexander signed an order re- 
quiring that  the defendant "shall not molest or threaten the plaintiff 
in any manner." Holcomb was also ordered not to remove her effects 
from their home, cut off her utilities or take the car or remove its 
license plate. A hearing on the "plaintiff's application for temporary 
alimony and counsel fees" was set for 2:00 p.m. on Wednesday, 5 
November 1969 in the Judge's chambers. Further, the temporary re- 
straining order "entered herein shall be continued until the hearing 
on the merits shall be had." 

The hearing was delayed until 24 November 1969 by order dated 
5 November 1969, which order also kept the temporary restraining 
order in effect until 30 November 1969. At the hearing, with the affi- 
davits and t,he pleadings alone before the court, Judge Alexander en- 
tered the following order: 

"This cause being heard before Honorable Abner Alexander, 
District Judge, in chambers on November 24, 1969, pursuant t,o 
the order of court entered on November 5, 1969, on the applica- 
tion of the plaintiff for alimony, temporary alimony and for a 
restraining order and counsel fees, and it  appearing to  the Court 
that  the defendant in his answer has plead in bar of plaintiff's 
motions a deed of separation executed by plaintiff and defendant 
on August 29, 1969, and that  in her reply the plaintiff has at- 
tacked the validity of the deed of separation on the grounds 
therein stated, and the Court being of the opinion as a matter 
of law that  the reply of plaintiff and the evidence offered by her 
does not sufficiently show that the deed of separation is not valid, 
and that  until the deed of separation is set aside, the plaintiff 
is not entitled to the allowance of counsel fees or temporary ali- 
mony or other relief prayed for; 
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It is therefore ORDERED that  the plaintiff's application for 
temporary alimony and counsel fees, and for a restraining order 
are hereby denied, and that the action is hereby dismissed, and 
the costs are taxed against the plaintiff. 

The Court further ORDERS in its discretion that  the tempo- 
rary restraining order entered on November 5, 1969, shall re- 
main in full force and effect pending the determination of the 
appeal to the Court of Appeals, of which appeal plaintiff has 
given notice. 

The Court in its discretion further ORDERS that  pending 
the appeal, the defendant shall not cut off any utilities, includ- 
ing oil for the furnace, in the house now occupied by plaintiff, 
and shall keep the payments on the deed of trust on the house 
paid up to date, so that i t  will not be foreclosed. 

This the 1 day of December, 1969. 
s/ Abner Alexander 

District Judge" 

Plaintiff appealed to this court, assigning as error that  the court 
should not have dismissed her action since she had alleged that  she 
was mentally incompetent a t  the time of the signing of the deed of 
separation and that  the certificate of the magistrate was procured 
by fraud and mas improperly made. 

Deal, Hutchins and Minor b y  Roy L. Deal and William K. Da- 
vis for the plaintiff appellant. 

White, Crumpler (I% Pfefferkorn by William G. Pfefferkorn and 
Carl D. Downing for defendant appellee. 

[I] The granting or denial of a motion for temporary alimony 
(pendente lite) is within the discretion of the trial judge and as 
such is normally not reviewable on appeal. Grifith v .  Grifith, 265 
N.C. 521, 144 S.E. 2d 589 (1965). 

However, the same may not be said about a dismissal of an ac- 
tion for alimony without divorce, as was done in this case by order 
dated 1 December 1969. 
[2] Issues of fact raised by the pleadings, as in the instant case, 
must be tried by a jury unless there has been a waiver of that  right. 
G.S. 1-172. 

[3] A jury determination of "any issue triable of right by a jury" 
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may be requested within 10 days of the filing of the last pleading 
"directed to the issue." The failure of a party to make such a demand 
is a waiver of the right to a jury trial. G.S. 7A-196. 

[4] In this case, the judge entered his order dismissing the action 
within 10 days of the filing of the last pleading on 21 November 
1969. He did not a t  this time have the capacity to act as the trier 
of the facts since the right to demand a jury trial could still have 
been exercised, and there was no waiver of this right nor was there 
consent of the parties for the trial judge to determine factual issues. 
The trial court did not find any facts even if he had had the au- 
thority to do so. 

Reversed. 

PARKER and HEDRICK, JJ., concur. 

W. J. LEFFEiW v. SARAH NELSON ORRELL, EXECUTRIX OF W. HARRIS 
NELSON, JR., AND SARAH H. NELSON ORRELL, IXDIVIDUALLY 

No. 7017SC58 

(Filed 25 February 1970) 

1. Laborers' and Materialmen's Liens s§ 1, S- construction of resi- 
dence - failure t o  show express contract 

Plaintiff contractor is not entitled to have a lien enforced against prop- 
erty owned by femme defendant and her late husband as tenants by the 
entirety for labor and materials furnished in constructing a residence on 
the property, where plaintiff's evidence is insufficient to show that either 
the femme defendant or her late husband entered into a contract with 
plaintiff for construction of the residence. 

2. Laborers' and  Materialmen's Liens 8 2%- lien on  entirety property - contract with deceased husband 
Even if plaintiff contractor's evidence had been sufficient to make out a 

case of contract for indebtedness against the estate of the deceased hus- 
band of femme defendant, p l a i n t i  contractor would not be entitled to a 
laborers' and materialmen's lien against property which had been held by 
femme defendant and her late husband as  tenants by the entiretg. 

3. Unjust Enrichmen& implied promise t o  pay 
Where services are rendered and expenditures made by one party to or 

for the benefit of another, without an express contract to pay, the law 
will imply a promise to pay a fair compensation therefor. 
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4. Actions § 6; Courts § 2; Pleadings § & equitable o r  legal re- 
lief - pleadings 

While a party may obtain legal or equitabie relicf, or both, in the same 
court and in the same action, he must tlllege the facts upon which the 
court may grant such relief. 

5. Equity 3 1; aud,uments § 3- equitable relief- sufficiency of 
pleadings 

Equitable relief will be granted only when the facts set forth bring the 
case within the recognized jurisdiction of equity. 

6.  Appeal and  Er ror  § 4- theory of case o n  appeal 
When a case has been tried in the trial court on a particular theory, a 

litigant may not switch theories when he gets to the appellate court. 

APPEAL by plaintiff from Beal, S.J., July 1969 Session, ROCKING- 
HAM Superior Court. 

The allegations of plaintiff's complaint are briefly sumn~arized 
as follows: Plaintiff is engaged in the construction business and in 
November 1967 the feme defendant (Mrs. Nelson) and her late 
husband (Mr. Nelson) entered into an entire and indivisible contract 
with plaintiff whcreby plaintiff agreed to furnish the labor and ma- 
terials to construct a residence upon certain lands belonging to Mr. 
and Mrs. Nelson as tenants by the entirety, the lands being particu- 
larly described in the complaint. Pursuant to said contract, plaintiff 
furnished labor and materials of the value of $6,580.76 as shown on 
an itemized statement attached to the complaint. Said labor and 
materials were furnished between 18 November 1967 and 23 April 
1968. During the construction of said residence, Mr. Nelson died and 
Mrs. Nelson, individually and as executrix of the estate of her said 
husband, has failed and refused to pay for said labor and materials. 
Within six months after said labor and materials were furnished, 
plaintiff filed a notice of lien in the office of the Clerk of Superior 
Court of Rockingham County and by this action plaintiff seeks mone- 
tary judgment against the defendants for the amount aforesaid and to 
have a lien declared on and enforced against the real estate as pro- 
vided by law. 

In her individual capacity, Mrs. Nclson filed a separate answcr 
denying the material allegations of the complaint and specifically 
denying that she a t  any time entered into a contract with plaintiff 
or authorized plaintiff to make any improvements on the subject 
real estate. She filed an answer as executrix of Mr. Nelson's estate 
and denied the material allegations of the complaint. 

At the close of plaintiff's evidence, defendants' motion for judg- 
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ment as of involuntary nonsuit was allowed and from judgment pre- 
dicated thereon, plaintiff appealed. 

Thomas S. Harrington for plaintiff. 
Walker & Walker, b y  James R. Walker and W.  T. Combs, Jr., 

for defendants. 

Did the trial court err in entering judgment of involuntary non- 
suit? 

[I] In Brown v. Ward, 221 N.C. 344, 20 S.E. 2d 324, in an opinion 
by Barnhill, J. (later C.J.), i t  is said: 

"In order to create a lien in favor of a person who builds a 
house upon the land of another the circumstances must be such 
as to first create the relationship of debtor and creditor, and 
then i t  is for the debt that he has a lien. The lien does not exist 
without a contract. [Citations] 

" 'The law seems to be settled in this State that there must 
be a debt due from the owner of the property before there can 
be a lien. The debt is the principal, the basis, the foundation 
upon which the lien depends. The lien is but an incident, and 
cannot exist without the principal.' [Citations] And a debt con- 
tracted is a debt agreed to be paid. [Citations] 

"The debt must be such as would entitle the claimant to a 
personal judgment for the amount due. [Citation]" 

The complaint alleges that an express contract was entered into 
between plaintiff and Mr. a.nd Mrs. Nelson, but the evidence was 
not sufficient to support this allegation. In fact, the evidence was in- 
sufficient to show a contract between plaintiff and either of the other 
parties. The evidence is summarized as follows: 

Plaintiff testified that on one occasion he met with Mrs. Nelson 
in Mr. Nelson's office for a discussion of the plans for constructing a 
residence for her and her husband; that Mrs. Nelson participated in 
said discussion and made suggestions specifically as to the construc- 
tion of a powder room. On another occasion plaintiff met the parties 
in their home and there discussed plans for the proposed house; Mrs. 
Nelson participated in that conversation and discussion. Pursuant to 
these conversations, plaintiff began construction of a residence on the 
land described in the complaint. 
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The witness Milton Leffew testified that he was present during 
the meeting in the home a t  which Mrs. Nelson and Mr. Nelson were 
present and the discussion dealt with the plans for the construction 
of the proposed house. Two employees of plaintiff were called as his 
witnesses. Each testified regarding separate occasions when Mrs. 
Nelson and Mr. Nelson went to the site on which the residence was 
being constructed. 

No testimony was provided as to any agreement regarding the 
contract price of the house, when the house would be paid for, etc. 
The evidence presented did not make out a case of simple debt 
against the feme defendant or the estate of her late husband. 

[2] Had the evidence been sufficient to make out a case of con- 
tract for indebtedness against the estate of Nelson, for the reasons 
set forth in Air Conditioning Co. v. Douglass, 241 N.C. 170, 84 S.E. 
2d 828, and Clark v. Morris, 2 N.C. App. 388, 162 S.E. 2d 873, plain- 
tiff would not be entitled to a laborers' and materialmen's lien against 
the property described in the complaint. We do not deem i t  neces- 
sary to repeat the well-settled principles stated in those decisions. 

131 In his brief plaintiff argues that  if the judgment appealed 
from is allowed to stand, Mrs. Nelson will be unjustly enriched a t  
the expense of plaintiff. In  R. R. v. Highway Commission, 268 N.C. 
92, 150 S.E. 2d 70, i t  is said: 

"The general rule of unjust enrichment is that where ser- 
vices are rendered and expenditures made by one party to 
or for the benefit of another, without an express contract to pay, 
the law will imply a promise to pay a fair compensation there- 
for. Beacon Homes, Inc. v. Holt, 266 N.C. 467, 146 S.E. 2d 434; 
Dean v. Mattoz,  250 N.C. 246, 108 S.E. 2d 541. 

('The action is based upon the equitable principle that  a 
person should not be permitted to enrich himself unjustly a t  
the expense of another. . . ." 

[4-61 Plaintiff's action is based on breach of contract for which 
he seeks legal relief. While a party may obtain legal or equitable 
relief, or both, in the same court and in the same action, he must 
allege the facts upon which the court. may grant such relief; equit- 
able relief will be granted only when the facts set forth bring the 
case within the recognized jurisdiction in equity. Furthermore, when 
a case has been tried in the trial court on a particular theory, a liti- 
gant may not switch theories when he gets to the appellate court. 
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1 McIntosh, N.C. Practice and Procedure 8 999(4) ( 5 ) ,  and cases 
therein cit,ed. 

The judgment of the superior court is 
Affirmed. 

BRITT and GRAHAM, JJ., concur. 

B. J. TUTTLE v. RONALD GREY BECK AND WIFE, JEAN (MRS. RONALD 
GREY) BECK, AND THELRL4 COX BECK 

AXD 

LENNER TUTTLE V. ROK4LD GREY BECK AXD WIFE, JEAN (MRS. 
RONALD GREY) BECK, AND THELMA COX BECK 

ARD 

B. J. TUTTLE AND WIFE, LEKXER TUTTLE v. RONALD GREY BECK AND 

WIFE, JEAN (MRS. RONALD GREY) BECK, AKD THELMA COX BECK 

No. 7019SC16 

(Filed 25 February 1970) 

1. Automobiles 8 106- liability of owner upon proof of registration 
- negligence of another  - G.S. 20-71.1 

Defendant's admission and stipulation that the automobile involved in 
the accident was registered in her name is sufficient evidence to support, 
but not compel, a finding for the plaintiffs that defendant was legally re- 
sponsible for the acts and omissions of the co-defendant in the operation 
and parking of the automobile; but before the plaintiffs can recover they 
must prove by evidence competent against the owner defendant that the 
co-defendant was negligent and that her negligence was the proximate 
cause of plaintiffs' damages. G.S. 20-71.1 ( a ) ,  (b) . 

2. Automobiles 8 75- parking of automobile - negligence - suffl- 
ciency of evidence 

PlaintMs' evidence was to the effect that an automobile owned by de- 
fendant was found unattended against their mobile home; that the doors 
of the automobile were closed, its emergency brake off, and its gear shift 
in drive position; and that the terrain between plaintiffs' and defendant's 
homes consisted of an inclining dirt street. Held: The evidence was suf6cient 
to  support an inference that the automobile was parked by the co-defend- 
ant  with the emergency brake off and the gear shift in drive position, 
and the case was properly submitted to the jury. 

3. Automobiles 8 10- parking of automobile -what  constitutes neg- 
ligence. 

To park an automobile on an incline without securing its position by 
use of the brake and transmission constitutes negligence; and if such neg- 



338 IN  T H E  COURT OF APPEALS [ 7 

ligence is the proximate cause of plaintiffs' damages, it  is actionable neg- 
ligence. 

APPEAL by plaintiffs from Lupton, J., 5 May 1969 Session, RAN- 
DOLPH Superior Court. 

These are three separate actions by plaintiffs, husband and wife, 
to recover damages for personal injury and property damage alleged 
to have been proximately caused by the negligence of defendants in 
failing to properly park one 1956 Mercury automobile a t  approxi- 
mately 9:00 p.m. on 31 August 1967. In one action the husband seeks 
to recover for his personal injuries; in another the wife seeks to re- 
cover for her personal injuries; and in the third the husband and 
wife jointly seek to recover for damages to their mobile home. The 
allegations of negligence are identical in each of the three actions, 
and the three actions were consolidated for trial. 

Plaintiffs allege that defendants Ronald Grey Beck and his 
mother, Thelma Cox Beck, were the owners of the 1956 Mercury 
automobile; that  the automobile was maintained by them as a 
"family purpose" automobile and was being operated for a family 
purpose by defendant Jean Beck, wife of Ronald Grey Beck. Plain- 
tiffs allege that  Jean Beck was negligent in the following respects: 

"(a)  She failed to effectively set the parking brake as re- 
quired by G.S. 20-124(b) and as required by the common law 
of North Carolina in exercising reasonable care to secure the 
car. 

"(b)  She failed to turn her front wheels toward the side 
of the drive as  required by G.S. 20-124(b) and as required by 
the common law of North Carolina in exercising reasonable care 
to secure the car. 

"(c) She failed to engage the transmission or to place the 
car in park as required by the common law of North Carolina 
in exercising reasonable care to secure the car. 

"(d) She failed to maintain adequate brakes on the car." 

Defendants Ronald Grey Beck and Jean Beck admitted that  Jean 
Beck parked the car on an incline in the driveway to their mobile 
home a t  approximately 9:00 p.m. on 31 August 1967; and defendant 
Thelma Cox Beck admitted the car was registered in her name. All 
other material allegations of the complaints were denied. 

Plaintiffs' evidence tended to show the following: The parties live 
in mobile homes on opposite sides of a dirt street named Dixie 
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Place. Dixie Place is downgrade from east to west. Plaintiffs' mobile 
home is on the south side of Dixie Place and down the hill a little 
distance from defendants' mobile home, which is on the north side 
of Dixie Place. The driveway to dcfendants' mobile home is upgrade 
from Dixie Placc. At  about 9:00 p.m. on 31 August 1967 defendant 
Jean Beck came down Dixie Place, made a right hand turn into de- 
fendant's driveway, pulled up thc driveway and parked the 1956 
Mercury with its rear towards Dixie Place. About thirty minutes 
later the front of the 1956 Mercury collided with the front corner of 
plaintiffs' mobile home. The plaintiff B. J .  Tuttle went out and found 
the 1956 Mercury against the front of his mobile home. When he 
arrived the doors to the Mercury automobile were closed, the emerg- 
ency brake was off, and the gear was in drive position. Plaintiff did 
not see anyone in or near the automobile until others came out 
later. 

Plaintiffs offered further evidence which tended to show personal 
injury to each, and damage to their mobile home. 

At the close of plaintiffs' evidence judgments of compulsory non- 
suit were entered as to each defendant. Plaintiffs appealed. 

John Randolph Ingram for plaintiffs. 

Smith, Moore, Smith, Schell d% Hunter, by Bynum M. Hunter, 
for defendants Ronald Grey Beck and Jean Beck. 

Jordan, Wright, Nichols, Ca.#rey & Hill, by G. Marlin Evans, 
for defendant Thelma Cox Beck. 

The record is absolutely void of evidence or admission to con- 
nect defendant Ronald Grcy Beck with the ownership or operation 
of the Mercury automobile. Therefore, nonsuit as to him was proper. 

[I] The defendant Thelma Cox Beck admitted and stipulated that 
the 1956 Mercury automobile was registered in her name. "Proof of 
the rcgistration of a motor vehicle in the name of any person, firm, 
or corporation, shall for thc purpose of any such action [as set out 
in G.S. 20-71.1 (a)  1,  be prima facie evidence of ownership and that. 
such motor vehicle was then being operated by and under the con- 
trol of a person for whose conduct the owner was legally responsible, 
for the owner's benefit, and within the course and scope of his em- 
ployment." G.S. 20-71.1 (b) . Because of G.S. 20-71.1 the admission 
and stipulation by defendant Thelma Cox Beck is sufficient evidence 
to  support, but not compel, a finding for plaintiffs that  she was 
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legally responsible for the acts and omissions of defendant Jean 
Beck in the operation and parking of the car. But that is the full 
effect of the statute, and, before plaintiffs can recover they must 
prove by evidence competent against defendant Thelma Cox Beck, 
that  Jcan Beck was negligent and that  her negligence was the proxi- 
mate cause of plaintiffs' damages. Branch v. Dempsey, 265 N.C. 733, 
145 S.E. 2d 395. 

121 The question remaining is whethcr plaintiffs' evidence of neg- 
ligence on the part of defendant Jean Beck was sufficient to with- 
stand motions for nonsuit as to Jean Beck and Thelma Cox Beck. 
Defendants argue stressfully that  the only reasonable inference from 
the evidence is that  the automobile backed down the Beck driveway, 
turned its wheels to the right so as to back up Dixie Place, st,raight- 
ened its wheels, rolled down Dixie Place for some distance, turned 
its wheels to the left, ran in plaintiffs' driveway, and collided with 
plaintiffs' mobile home. Defendants argue that  an automobile cannot 
behave in such fashion, and therefore the only reasonable inference 
is that someone was a t  the steering wheel. This, they argue, shows 
that  the manner of parking the automobile in the Beck driveway 
could in no way constitute a proximate cause of plaintiffs' damages. 
This may be persuasive argument for the finders of the facts, but 
we are not prepared to say as a matter of law that  an unattended 
automobile could not behave in this fashion. Dir t  driveways and 
dirt streets commonly have ruts, tracks, or rocks, any one of which 
is capable of causing the front wheels of a rolling and unattended 
automobile to turn in unpredictable ways. 

I n  our view plaintiffs' evidence of the physical characteristics of 
the terrain, coupled with their evidence that  the automobile was 
found a t  the accident sccne unattended and with its doors closed, its 
emergency brake off, and its gear shift in drive position is sufficient 
to withstand the motions for nonsuit. The evidence of the position 
of the emergency brake and the gear shift after the collision, with 
no intervening human element, support a reasonable inference that  
the car was parked with the emergency brake off and the gcar shift 
in drive position. 

131 To park an nutomobilc on an incline without securing its posi- 
tion by use of the brake and transmission const.itutes negligence, 
and, if such negligence is the proximate cause of plaintiffs' damages, 
i t  is actionable negligence. I n  our view i t  is a question for the jury 
to  resolve under proper instructions by the trial judge. 

The result is this: The judgment of nonsuit as to the defendant 
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Ronald Grey Beck is affirmed, and the judgments of nonsuit as to 
defendants Jean Beck and Thelma Cox Beck are reversed. 

Affirmed in part. 

Reversed in part. 

BRITT and GRAHAM, JJ., concur. 

GEORGE PRESTON F R I E S ;  ROBERT M. WILLIAMS; MILTON H. PRID- 
GEN;  JAMES M. CROWELL, JR . ;  MBRVIN RONE, J R . ;  HERMAN 
L. EAGLE; DOY E. BAXTER; R. BERT STARNES, IKDIVIDUALLY, AND 
FOR AND ON BEHALF OF THE SAVE OUR SCHOOLS COMMITTEE AND 
ALL OTHER PERSONS WHO MAY WISH TO JOIN V. T H E  ROWAN COUNl!  
BOARD O F  EDUCATION, A CORPORATION; LANE C. DRYE; H. LAMAR 
TREXLER;  JAMES A. SLOAN; E. LINWOOD FOIL;  W. C. ROGERS; 
AND JESSE C. CARSON, JR., INDMDUAUY 

No. 7019SC29 

(Filed 25 February 1970) 

Schools § 10- pupil assignment - challenge by citizen's group - stat- 
utory procedure 

A citizen's group challenging the pupil assignment plan adopted by a 
county board of education must appeal the plan to the superior court 
within 10 days from the date of its adoption by the board, G.S. 115-179, 
and the failure of the group to follow this procedure subjects its action 
to dismissal. 

APPEAL by plaintiffs from an order of McConnell, J., entered 6 
August 1969 in CABARRUS County Superior Court sustaining a de- 
murrer and dismissing the action which was pending in the Superior 
Court of Rowan County. 

This action was instituted 18 July 1969 by plaint,iffs as residents, 
citizens and taxpayers of the North Rowan School District and who 
allege that they "have been authorized to appear as plaintiffs herein 
on behalf of the recently organized Save Our Schools Committee of 
Rowan County." 

The complaint filed by the plaintiffs alleges in substance, except 
where quoted, the following: 

The individual defendants constitute the Rowan County Board 
of Education and the County Superintendent of Public Instruction; 
that for several months the Board has considered a new plan of as- 
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signment and enrollment of pupils in a zoned area of the county 
designated as "North Rowan"; that  five separate plans have been 
under consideration; that  North Rowan is divided by the Southern 
Railroad tracks with some sixty percent (60%) of the population 
residing on the west side of the tracks and forty percent (40%) on 
the east side; that  heretofore school facilities have been constructed 
and maintained on each side of the tracks without the necessity of 
students on one side of the tracks going to the other side of the 
tracks and vice versa; that under the new Plan No. 5, the schools 
have been arranged so that certain grades are on one side of the 
tracks and other grades on the other side of the tracks with the re- 
sult that  "increased bussing" is required which necessitates cross- 
bussing and "that Plan No. 5 as presently adopted by the defendants 
prohibits any student from seeking a transfer to another school 
within his own district for that only one class of its kind is avail- 
able"; that  before the adoption of the plan the plaintiffs met with 
the defendants and "vehemently argued against the adoption of such 
plan presenting in detail many of the obvious difficulties attendant 
on such a plan pointing out the defects therein and the advantages 
for one of the other plans then under consideration by the Board"; 
" [t]  hat approximately thirty (30) days ago the school board ren- 
dered its final decision . . . and formally notified all concerned 
that Plan No. 5 was then and there adopted"; that there were a t  
least three other plans, any one of which would have been accept- 
able by the plaintiffs and compatible with the national scheme of 
integration; that  the adoption of Plan No. 5 under the authority of 
N.C. G.S. 115-176 makes assignments without regard to the orderly 
and efficient administration of the public schools, fails to provide 
for the effective instruction, creates unnecessary additional hazards 
to the health and safety of the pupils so assigned and is detrimental 
to the general welfare of all pupils in the district in violation of the 
said N.C. G.S. 115-176, and compels students to attend schools under 
a plan designed to create a balance or ratio of race and compels them 
to accept involuntary bussing for which public funds must be used 
to pay the cost, in violation of N.C. G.S. 115-176.1. 

The plaintiffs then seek to have the action of the school board 
declared invatid, the defendants perpetually enjoined and restrained 
from putting the plan into effect, the defendants directed to adopt 
another available plan and a temporary injunction or restraining 
order issued. 

Under date of 18 July 1969 Judge Lupton, who was holding the 
courts of the Nineteenth Judicial District, entered an order to show 
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cause why the injunction should not be granted and made i t  return- 
able before Judge McConnell in Cabarrus County on 4 August 1960. 

The defendants appeared and demurred ore tenus to the com- 
plaint. Judge McConnell reserved his ruling on the demurrer until 
the end of the hearing on the show cause motion. At the completion 
of the hearing the following order was entered: 

"This cause coming on to be heard and being heard on Au- 
gust 4, 1969, before the undersigned Judge of the Superior Court 
assigned to hold a Special Civil Session of the Superior Court 
for Cabarrus County in accordance with an Order of Judge 
Harvey A. Lupton, dated the 18 day of July, 1969, for the de- 
fendants to show cause why they should not be restrained from 
placing into effect and implementing a plan for the operation 
of schools and assignment of pupils in the North Rowan School 
District of Rowan County for the year 1969-70 (being known 
as Plan 5 ) ,  as adopted by the Rowan County Board of Educa- 
tion on March 20, 1969. The defendants appeared before the 
undersigned as ordered and were represented by Attorneys James 
G. Hudson, Jr.  and Nelson Woodson, of the Rowan County 
Bar. The plaintiffs appeared and were represented by George 
Burke, of the Rowan County Bar. 

That a t  the opening of the hearing to show cause and before 
the filing of Answer and before any evidence or affidavits were 
presented, the defendants through their attorneys demurred ore 
tenus to the complaint on the ground that  i t  failed to  state a 
cause of action. That  the undersigned reserved the right to rule 
on the Demurrer and proceeded with the hearing a t  which the 
defendants offered testimony and affidavits and the plaintiffs 
offered affidavits, and the court heard arguments of the attor- 
neys both for the plaintiffs and the defendants. 

It appearing to the court that  neither the complaint nor the 
affidavits of the plaintiffs allege or tend to show that the de- 
fendant Rowan County Board of Education acted arbitrarily 
or abused its discretion or acted in other than good faith in 
adopting on March 20, 1969, a plan (known as Plan 5) for the 
operation of and the assignment of pupils in the North Rowan 
School District of Rowan County for the year 1969-70, and that  
the Board acted within the scope of the authority conferred 
upon t,hem as duly elected members of the Rowan County 
Board of Education. 

It further appearing to the court that  although the plaintiffs 
objected to the plan as adopted, as they had a right to do, that 
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none of the plaintiffs' rights as provided for under the Constitu- 
tion of the State of North Carolina or the Constitution of the 
United States have been vioIated. It further appearing that the 
plan was adopted by the Rowan County Board of Education on 
March 20, 1969, and after public meetings, the Board, on June 
10, 1969, ordered that the plan be implemented and placed into 
effect for the opening of school August 27, 1969, for the schooI 
year 1969-70. It further appears that  G.S. 115-176.1, referred to 
in the complaint, was not enacted into law by the General As- 
sembly of Korth Carolina until July 2, 1969. 

And the court having determined that t'he demurrer should 
be sustained, 

I T  IS  NOW, THEREFORE, ORDERED, ADJUDGED AND 
DECREED that the Demurrer be sustained and that the action 
be dismissed. 

This the 6 day of August, 1969. 

s/ John D.  McConnell 
Judge Presiding" 

Plaintiffs appealed to t,his Court assigning as error the dismissal 
of the action by the trial judge. 

George L. Burke, Jr., for plaintiff appellants. 

Woodson, Hudson & Busby by J. G. Hudson, Jr., Nelson Wood- 
son and Donald D. Sayers for defendant appellees. 

I n  the instant case, a citizen's group seeks to challenge the action 
of the Rowan County School Board assigning pupils to the various 
schools of the Korth Rowan School District of Rowan County. 
General Statutes 115-176 to 115-179 establish a method of assign- 
ment of pupil school students and a method of challenge of that as- 
signment. A "person aggrieved" by an order of a school board is 
given the right to appeal from an order of the board, within 10 days 
of the date of the order, to the Superior Court for a hearing de nouo. 
G.S. 115-179. 

There does not appear in the record any reason why this pro- 
cedure was not followed in this case. When such an "integrated and 
adequate" procedure is established by the Legislature, i t  is meant 
to  be followed. See King v. Baldwin, 276 N.C. 316, 172 S.E. 2d 
12 (1970). 
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Prior to the institution of this action, no appeal having been 
taken from the final order of the School Board as provided by G.S. 
115-179, the School Board proceeded with the changes necessary to 
implement its final order. This plan has now been in effect since the 
opening of school 27 August 1969, and most of the present school 
year has passed. To permit this type of action contrary to the pro- 
cedure established by the Legislature would result in complete chaos 
and confusion for the school system. Compare with I n  Re Varner, 
266 N.C. 409, 146 S.E. 2d 401 (1965). 

The present action shows on its face that the plaintiffs have not 
complied with the procedure established by the Legislature for an 
action by "any person aggrieved by the final order of the [board]." 

The action was properly dismissed. 

Affirmed. 

PARKER and HEDRICK, JJ., concur. 

STATE OF NORTR CAROLINA v. ALPHONZO STALEY 
No. 7018SCS2 

(Filed 25 February 1970) 

1. Searches and  Seizures § 3- confidential i d o m e r  - s d c i e n c y  of 
officer's affidavit 

Police officer's affidavit for a search warrant based on an informant's 
report contains sufficient information for the magistrate to consider in 
support of the affiant-officer's allegation that the informant is credible and 
his information reliable, where the officer's oath states that the informer 
is well known to the officer and has given the officer information on sev- 
eral past occasions which proved highly reliable and accurate. 

2. Searches and  Seizures § 3- warrant  f o r  narcotics - confidential in. 
former - sufficiency of offlcer's amdavit 

Police officer's affidavit for a search warrant for narcotics based on an 
informant's report sets forth sufficient underlying circumstances for the 
magistrate reasonably to infer that the informant had gained his infor- 
mation in a reliable way and to enable the magistrate independently to 
judge the validity of the informant's conclusion that narcotics were where 
he said they were, where the affiant-officer's oath declares that the in- 
formant stated a s  a fact that defendant has in his possession marijuana 
located in a specified hotel room, that defendant is supplying marijuana 
to occupants a t  the hotel, that defendant sells marijuana cigarettes for 
$1.00, that defendant is using drugs himself and has a needle in his 
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possession which he uses to administer drugs to himself, and that de- 
fendant would have a sunply of marijuana in his room on a certain date. 

3. Searches and  Seizures 8 3- statements i n  officer's affidavit - con- 
sideration by magistrate 

Although police officer's statements that he had received information 
from another reliable informer that defendant has rented motel rooms 
and calls his buyers by phone to pick up marijuana, and that the officer 
and other members of the vice division had also received other informa- 
tion concerning defendant's sale of marijuana from a specified hotel 
room would be insufficient to show probable cause for a search warrant, 
the magistrate could properly consider such information with the other 
evidence before him. 

4. Searches and  Seizures § 3- standard of probable cause 
Only the probability and not a prima facie showing of criminal activity 

is the standard of probable cause. 

5. Searches and  Seizures 8 3-- affidavit fo r  search war ran t  - hearsay 
information 

An affidavit for a search warrant may be based on hearsay information 
and need not reflect the direct personal observation of the affiant. 

6. Searches and  Seizures 8 3-- affidavits of probable cause - standard 
of testing 

Affidavits of probable cause are tested by much less rigorous standards 
than those governing the admissibility of evidence a t  trial. 

7. Searches and  Seizures § 3- determination of probable cause -ap- 
pellate review 

Determination of probable cause by a magistrate should be paid great 
deference by the reviewing courts. 

8. Searches and  Seizures § 3- sufficiency of officer's -davit 
Police officer's affidavit based on an informant's report was suacient 

reasonably to satisfy the magistrate that probable cause existed for issu- 
ance of a search warrant for narcotics. 

9. Criminal Law 8 113- trial of two defendants - instructions - sep- 
a ra te  determination of guilt  o r  innocence of each 

In  a consolidated trial of two defendants for unlawful possession of 
narcotics, the charge, when considered as  a whole, made i t  clear to the 
jury that the guilt or innocence of each defendant mas to be determined 
separately. 

ON Certiorari from Martin, S.J., 3 March 1969 Session GUILFORD 
Superior Court, Greensboro Division. 

The defendant was tried for unlawfully a,nd feloniously possess- 
ing narcotic drugs in violation of G.S. 90-88. The case of Herman 
Bernard Marshall, upon an identical charge arising from the same 
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factual situation, was consolidated with that of this defendant. In 
apt time the defendant moved to suppress the evidence obtained a s  
a result of the search of the defendant's hotel room, contending that  
the search warrant was defective. This motion was overruled. The 
State's evidence was substantially as follows. Officer Cox and two 
other officers of the Vice Division of the Greensboro Police Depart- 
ment went to Room 346 of the O'Henry Hotel a t  approximately 
10:30 p.m. on 13 January 1969 and knocked on the door. When de- 
fendant opened the door, the officers identified themselves and pre- 
sented their search warrant. The room was then dark but as the offi- 
cers entered someone turned on the lights. The officers smelled the 
odor of marijuana. They observed Herman Bernard Marshall seated 
on a bed. A search of Marshall revealed seven marijuana cigarettes 
in his shirt pocket. Marijuana leaves, stems and seeds were on the 
bed where Marshall was seated. A third male identified as Oscar 
Washington was also in the room. Cigarette butts containing mari- 
juana were found on the floor and on the dresser. The bathroom was 
full of smoke having the strong odor of burning marijuana. Three 
marijuana cigarettes were found in a paper dispenser locat,ed in the 
bathroom. A pipe containing a '(reefer" or a little marijuana cig- 
arette was found on the defendant's desk. The defendant attempted 
to take the pipe from the officers stating that they could not take i t  
because i t  was his. The cigarettes, pipe, seeds and leaves were in- 
troduced into evidence. The defendant offered no evidence. The case 
against Herman Bernard Marshall is not before us. 

The jury found the defendant guilty and a judgment of impris- 
onment was entered. This Court allowed defendant's petition for a 
writ of certiorari as a substitute for appeal. 

Attorney General Robert Morgan by Staff Attorney Burley B. 
Mitchell, Jr., for the State. 

William Zuckerman for defendant appellant. 

The defendant assigns as error t,he denial of his motion to sup- 
press the evidence obtained as a result of the search of his hotel 
room. He contends that the search warrant is invalid because the 
affidavit upon which the same is based is insufficient. Defendant re- 
lies principally on Aguilar v. Texas, 378 U.S. 108, 12 L. Ed. 2d 723, 
84 S. Ct. 1509; and Spinelli v. United States, 393 U.S. 410, 21 L. Ed. 
2d 637, 89 S. Ct. 584. In  each of those cases the United St,ates Su- 
preme Court held that the affidavit in the application for the search 
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warrant did not contain sufficient information to enable the magis- 
trate to adjudge for himself the persuasiveness of the facts relied on 
to  show probable cause. The Court held the warrants invalid and 
declared the evidence obtained as a result of such search warrants to 
be inadmissible in any criminal t,rial, state as well as federal. The 
admissibility of the evidence in this case is subject to the rules pro- 
nounced in these and other decisions of the United States Supreme 
Court. State v. Mpers, 266 N.C. 581, 146 S.E. 2d 674. 

[I] In  Aguilar v. Texas, supra, the affidavit was held to be inade- 
quate for two reasons. One was that  i t  contained nothing for the 
magistrate to consider in support of the affiant's allegation that the 
informant was credible or his information reliable. This objection 
is met in the present case by the police officer's oath that:  

"The affiant further supports the request for issuance of a 
search warrant with statement that  he has received information 
from a reliable confidential informer who is well known to this 
affiant and who has given this affiant and other members of the 
Vice Division, Greensboro Police Department information on 
several occasions in the past. The information which has been 
given by this informant in the past has proven highly reliable 
and accurat,e, and this informant has been most dependable in 
all of his dealings with members of the Vice Division." 

[2] The other objection to the affidavit in Aguilar was that i t  
failed to set forth any of the underlying circumstances necessary to 
enable the magistrate independently to judge the informant's con- 
clusion. I n  the present case the informant's statements to the officer 
are unequivocal and on their face appear to be based on absolute 
personal knowledge rather than rumor or mere "information and 
belief." This is emphasized by the details related by the informer. 
The informer states as a fact ". . . that  Alphonzo Staley has in 
his possession marijuana, located in his room, number 346 a t  the 
OJHenry Hotel, Greensboro, N. C. The informer states that  Alphonzo 
Staley is supplying marijuana to occupants a t  the O'Henry Hotel, 
Greensboro, N. C. and that he sells reefers (marijuana cigarettes) 
for $1.00. Informer further states that  Alphonzo Staley is using drugs 
himself and that he has a needle in his possession which he uses to 
administer drugs to himself. Informer states that  Alphonzo Staley 
will have a supply of marijuana in his room on Jan. 13, 1969." 
Spinelli v. United States, supra, holds that  in the absence of a state- 
ment by the informer detailing the manner in which he gathered his 
information, i t  is especially important that  he describe the accused's 
criminal activities in sufficient detail that  the magistrate may know 
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he is acting on something more substantial than a casual rumor cir- 
culating in the underworld or the accused's general reputation. When 
confronted with the details rclatcd in the affidavit in the present case, 
the magistrate could reasonably infer that  the informant had gained 
his information in 3 reliable way. Draper v. [United States, 358 U.S. 
307, 3 L. Ed. 2d 327, 79 S. Ct. 329. 

131 In  a further effort to convince the magistrate that  probable 
cause existed, the police officer offered the following: 

"This affiant has also received information from another re- 
liable confidential informer, who states that  Alphonzo Staley 
has rented motel rooms and calls his buyers by phone to pick 
marijuana up. 

"This affiant along with other members of the Vice Division 
Greensboro Police Department have also received information 
concerning Alphonzo Staley selling 'Pot7 marijuana from his 
room, 346 O'Henry Hotel, Greensboro, N. C." 

Although under decisions of the United States Supreme Court this 
testimony, standing alone, would have been insufficient to affirm the 
existence of probable cause, the magistrate could properly consider 
it along with the other evidence before him. It is substantially 
stronger than the "bald and unilluminating assertion of suspicion" 
rejected in Spinelli. 

[4-$1 Only the probability and not a prima facie showing of crim- 
inal activity is the standard of probable cause. Beck v. Ohio, 379 
U.S. 89, 13 L. Ed. 2d 142, 85 S. Ct. 223. The afidavit may be based 
on hearsay information and need not reflect the direct personal ob- 
servation of the affiant. Jones v. United States, 362 U.S. 257, 4 L. 
Ed. 2d 697, 80 S. Ct. 725. Affidavits of probable causes are tested by 
much less rigorous standards than those governing the admissibility 
of evidencc a t  trial. McCmy v. Illinois, 386 U.S. 300, 18 L. Ed. 2d 
62, 87 S. Ct. 1056. It must be remembered that  the object of search 
warrants is to obtain evidence -if i t  were already available there 
would be no reason to seek their issuance. They must be issued upon 
information which may not a t  that time be competent as evidence 
by strict rules. State v. Rullard, 267 N.C. 599, 148 S.E. 2d 565. I n  
judging probable cause, issuing ma,gistrates are not to be confined 
by niggardly limitations or by restrictions on the use of their com- 
mon sense. United States v. Ventresca, 380 U.S. 102, 13 L. Ed. 2d 
684, 85 S. Ct. 741. Their determination of probable cause should be 
paid great deference by reviewing courts. Jones v. United States, 
supra. As Justice Fortas observes in his dissenting opinion in Spinelli, 
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"a policeman's affidavit should be not judged as an entry in an essay 
contest." We are of the opinion that the affidavit in the present case 
is sufficient to reasonably satisfy the magistrate that probable cause 
existed. 

[9] The defendant also brings forward an assignment of error 
based on his c,ontention that the court failed to submit t,o the jury 
separate questions as to the guilt or innocence of each defendant. We 
find no merit in this contention. A charge must be construed "as a 
whole in the same connected way in which i t  was given." State v. 
Valley, 187 N.C. 571, 122 S.E. 373. When so considered, the charge 
in this case makes i t  unmistakably clear to the jury that the guilt 
or innocence of the defendant and that of Herrnan Bernard Marshall 
were to be determined separately. 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE OF NORTI-I CAROLINA v. ONAS THOMAS 

No. 7020SC79 

(Filed 26 February 1970) 

1. Homicide 21- second degree murder - rifle wounds - sufficiency 
of evidence 

In a prosecution for murder in the second degree, the issue of defend- 
ant's guilt was properly submitted to the jury where the State's evidence 
tended to show that the body of the deceased, lying in the bedroom of 
defendant's home, had two bullet wounds, one of which was conclusively 
caused by a .22 caliber bullct; that defendant had in his pockct .22 caliber 
cartridges similar to those found on the floor of the bedroom and also a 
bill of saIc for two .22 rifles; that the serial number on one of the rifles 
listed in the bill of sale corresponded with the serial number on a .22 rifle 
which was found about 300-400 yards from defendant's home; that the 
discovered rifle did not have a magazine rod; that a magazine rod for a 
.22 rifle was found in the room adjoining the bedroom and was of a type 
similar to the rod missing from the discovered rifle; and that clefendant 
stated to offices that he had been hravily drinking with deceased on the 
day of the homicide, that deceased had tried to "fondle" him, and that 
he would not allow anybody to "mess with me." 

2. Homicide 35 15, 21- proof of crime - circumstantial evidence 
Circumstantial evidence is satisfacto~y in proof of matters of the gravest 

moment, including homicide cases. 
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3. Homicide § 3 6  second degree murder - submission of issue of in- 
voluntary manslaughter - evidence 

The trial court in a second degree murder prosecution did not err in 
failing to submit an issue of involuntary manslaughter, where the State's 
evidence consisted of the fact that deceased was shot twice and of defend- 
ant's statements that the deceased had attempted to "fondle" him and that 
he would not allow anybody to "mess with him," and there was no eri- 
dence that the death was caused by culpable negligence. 

APPEAL by defendant from Crissman, J., 25 August 1969 Session 
of UNION County Superior Court. 

Defendant was tried upon a bill of indictment charging him with 
the murder of Parks Jordan (Jordan). The Solicitor announced upon 
calling the case for trial that  he would t ry the defendant for murder 
in the second degree. 

Upon defendant's plea of not guilty, trial was by jury. The ver- 
dict was "guilty of manslaughter". Judgment of the court was that  
the defendant be imprisoned in the State Prison for the term of 
8 to 12 years. 

From the judgment imposed, the defendant appealed, a,ssigning 
error. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Sidney S. Eagles, Jr., for the State. 

James E. G'rifin for the defendant appellant. 

[I] The defendant offered no evidence. The State's evidence is 
summarized as follows, except where quoted. On 18 November 1968 
the defendant, together with his father and mother, lived in a rural 
area of Union County, North Carolina about 15 miles from Mon- 
roe and about 8 or 9 miles from Marshville. In  response to a call, 
officers of the Union County Sheriff's Department went to  the home 
of the defendant shortly after 7:00 o'clock P.M. The house consisted 
of four rooms, two of which were bedrooms. Upon arrival, the offi- 
cers found the body of Jordan lying on the floor in a back bedroom. 
Jordan was lying on his back with a bullet wound in his stomach 
and one in his upper left leg. The wounds were about the size of a 
pencil. There were abrasions or cuts about his head. All the wounds 
appeared to be fresh. The defendant was not present, and the officers 
proceeded to ride around the countryside looking for him. Pursuant 
to a call, the officers returned t,o the- house about 1:30 A.M. Officers 
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went to the front door and also to the rear door. The defendant came 
out the rear door with a pistol in his hand. Deputy Sheriff McCain 
fired a warning shot over the defendant's head after he had refused 
to throw the pistol down. The defendant then put the pistol in his 
pocket. The officers talked to the defendant about 10 minutes trying 
to get him to dispose of the pistol. Deputy McCain colorfully de- 
scribed the situation as follows: 

". . . He was not in custody a t  this time. I did not tell him 
about his rights as he still had his rights in his pocket. I think 
I talked to him about ten minutes, after which Mr. Thomas 
took his gun out and throwed i t  on the ground. He  took i t  out 
of his pocket and we then advanced upon him, handcuffed him, 
and placed him in the back of [the] car." 

The pistol was a foreign make .38 Special Derringer. I t  had one 
spent cartridge and one live cartridge in it. 

The bedroom where Jordan's body was found was in disarray, 
the bedclothes were in a pile, and blood was ((a11 over the pIace". 
There were twelve live cartridges and twelve spent cartridges on the 
floor. The cartridges were .22 caliber, long, hollow point. There were 
twelve bullet holes in the double window a t  the foot of the bed which 
were made by bullets shot from inside going out. The front door- 
knob of the house had three bullet holes in it. It was not determined 
whether these bullet holes were fresh or not, but the broken window 
glass between the window and the outside screen looked fresh. Thomas 
had in his pocket twenty-three cartridges similar to the .22 caliber 
cartridges found in the bedroom. Defendant also had in his pocket 
a bill of sale for two .22 rifles. One of these rifles the defendant had 
reported stolen. The other rifle had been bought that week, and the 
serial number corresponded with the serial number on a Remington 
.22 rifle which was found Friday morning, 22 November 1968 in the 
grass between the paved road and a wheat field, about 300 or 400 
yards from the house where the defendant lived. This rifle did not 
have a magazine rod in it. A magazine rod for a Remington .22 rifle 
was found in the living room adjoining the bedroom where the body 
was found. This rod was of a type similar to the rod missing from the 
rifle. 

The County Medical Examiner, an admitted medical expert, tes- 
tified that  in his opinion Jordan's death was proximately caused by 
the bullet wounds. Two lead bullets were extracted from Jordan's 
body. One was ''just a little piece of splattered up metal". The other 
was a .22 caliber and was a hollow point and of the general appear- 
ance of the other cartridges found in the bedroom. It could not be 
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ascertained whether or not i t  had been fired from the rifle which was 
found. 

The defendant after having been advised of his constitutional 
rights told the investigating deputy sheriff that he had gotten up 
with Jordan in Marshville, Monday morning, 18 November 1968. 
The defendant got a taxicab to take him to Monroe, and Jordan 
wanted to go with him. In Monroe, the defendant purchased a gallon 
of whiskey consisting of two quarts of Pembroke and four pints of 
grain alcohol. They then proceeded t.o the defendant's home. On the 
way they took two or three drinks apiece. 

"When he arrived there, his father and mother were present 
and they told him that if he was going to start  drinking, they 
were going to leave. He told them not to leave and he would 
leave himself. And that he and Jordan left the house and went 
out to the barn in back of the house in the edge of the woods. 
That they started drinking. They were drinking on this Pem- 
broke; that  they drank up one quart and started on t,he second 
quart, and that Jordan went to putting his arm around him, ap- 
parently loving him up; he told him to keep his hands off him, 
that he didn't go for t,hat kind of stuff; and they left the barn 
and went back to the house, and there wasn't anybody present, 
that is, that  his mother and father had left, and that  they, he 
and Jordan, were the only ones there a t  that  time. 

He did not tell me what time they went back to the house but 
they had stayed a t  the barn a good long while. . . ." 

Another officer testified 

"And I asked him what had happened a t  the house, he was 
hesitant about what happened a t  the house. I asked him why 
did he shoot Parks. When I asked why he shot Parks he said, 
he told me, says, 'Listen, don't no god damn body mess with 
me.' . . ." 

A neighbor of the defendant who lived about a half a mile away 
testified that  he saw the defendant about 7:00 o'clock P.M. on 18 
November 1968 and that  a t  that time the defendant was drunk and 
wanted to be taken home. He stated that there was somebody hurt 
up a t  his house and he wanted someone to go with him and see. 
About this time an ambulance and officers went by, and the neigh- 
bor went on down to the defendant's house but did not take the de- 
fendant with him. It was a t  this time that Jordan's body was found 
in the house by the officers. 

Defendant contends that the court committed error in overrul- 
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ing his motion for nonsuit. The applicable rule is stated in State v.  
Primes, 275 N.C. 61, 165 S.E. 2d 225 (1969), as follows: 

". . . On such a motion the evidence must be considered in 
the light most favorable to the State, and the State is entitled 
to every reasonable intendment thereon and every reasonable 
inference therefrom." 

[2] The evidence in the case is circumstantial. However, the rule 
is that circumstantial evidence is satisfactory in proof of matters 
of the gravest moment, including homicide cases. State v. Lawson, 
6 N.C. App. 1, 169 S.E. 2d 265 (1969), (certiorari denied, 276 N.C. 
85). 
[I] Considering all the State's evidence in the light most favor- 
able to it, and, as required, giving it  the benefit of every reasonable 
and legitimate inference to be drawn therefrom, we are of the 
opinion, and so hold, that  there was sufficient evidence of the de- 
fendant's guilt to require the submission of the case to the jury. The 
trial judge did not commit error in overruling the motion for non- 
suit. The evidence in this case places it  in line with State v. Lawson, 
supra, and distinguishes it  from the evidence in the case of State v. 
Cutler, 271 K.C. 379, 156 S.E. 2d 679 (1967). 
[3] The defendant also assigns as error the failure of the court to 
instruct the jury they could return a verdict of guilty of involuntary 
manslaughter. 

"Involuntary manslaughter is the unlawful killing of a human 
being, unintentionally and without malice, proximately resulting 
from the commission of an unlawful act not amounting to a 
felony, or resulting from some act done in an unlawful or culp- 
ably negligent manner, when fatal consequences were not im- 
probable under all the facts existent a t  the time, or resulting 
from the culpably negligent omission to perform a legal duty." 
4 Strong, N.C. Index, Homicide, 8 6, p. 198. 

In this case there is no evidence in the record tending to show 
that  the death of Jordan was caused by culpable negligence. The 
evidence is to the contrary. The defendant's statement about Jordan 
attempting to fondle him a t  the barn and his later statement " [1] isten, 
don't no god damn body mess with me" and the fact that  Jordan 
was shot twice and not just once all tend reasonably to show an in- 
tentional shooting of Jordan by the defendant. 

All assignments of error presented on the record have been con- 
sidered, and we find no prejudicial error. 

No error. 

PARKER and HEDRICK, JJ., concur. 
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STATE OF NORTH CAROLINA v. DEWEY ATKINSON 

No. 707SC77 

(Filed 25 February 1970) 

1. Constitutioiial Law § 38; Criminal Law § 143- probation revo- 
cation hearing - r ight  to counsel 

A defendant charged with the violation of conditions of a probation 
sentence is entitled to representati~n by an attorney. 

2. Constitutional Law § 32-- right  t o  counsel - t ime t o  prepare de- 
fense 

The right of a defendant to be represented by counsel is not complied 
with as a mere formality and does not contemplate that counsel shall be 
compelled to act without being allowed reasonable time within which to 
understand the case and prepare for the defense. 

3. Constitutional Law § 31; Criminal Law 93 91, 143- probation 
revocation hearing - t ime t o  prepare defense - denial of continu- 
ance 

Attorney retained to represent defendant a t  a probation revocation hear- 
ing did not have a fair opportunity to acquaint himself with the law and 
the facts of the case, and defendant is entitled to a new hearing, where 
defendant, who was represented by court-appointed counsel a t  his trial a 
month before the revocation hearing, diligently endeavored while confined 
in jail to retain counsel to represent him a t  the hearing after being noti- 
fied of the hearing the day before i t  was held, but was unsuccessful in 
doing so until an hour before the hearing, and the court denied a motion 
for continuance of the hearing made by defendant's counsel. 

ON certiorari to NASH County Superior Court to review judg- 
ment of Pa~ker ,  J., entered 18 June 1969. 

At the March-April 1969 Session of the Superior Court of Nash 
County, two true bills of indictment were returned against the de- 
fendant. I n  one he was charged with the unlawful possession of nar- 
cotic drugs on 9 February 1969. I n  the other, he was charged with 
the unlawful possession of narcotic drugs on 10 February 1969. 
Upon application and proper finding of indigency, W. 0. Rosser was 
appointed by Judge Hubbard on 1 April 1969 to represent the de- 
fendant. 

On 19 May 1969 the defendant entered a plea of guilty in each 
case. I n  one case he was given a sentence of two years, and in the 
other case he was given a sentence of not less than 3 nor more than 
5 years. I n  both cases Judge May suspended the sentence and 
placed the defendant on probation for a period of 5 years. 

On 16 June 1969 R. L. Gay, State Probation Officer, issued a 
warrant to the Sheriff of Pi t t  County to arrest the defendant so that  
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he could be returned to court to answer a charge of violation of the 
terms of probation. On the same day, 16 June 1969, pursuant to this 
warrant, the defendant was taken into custody. The following day 
on 17 June 1969 a t  12:30 p.m., R. L. Gay, State Probation Officer, 
delivered a notice to the defendant pursuant to the provisions of 
Sec. 15-200.1 of the General Statutes of North Carolina advising the 
defendant that  he planned to submit the attached report relating to 
the alleged violations of the terms and conditions of probation to 
the Judge of the Superior Court. The defendant acknowledged re- 
ceipt of this notice on 17 June 1969. The report, in addition to setting 
out the alleged violation of the terms and conditions of probation, 
concluded : 

"The hearing in this case is set for Superior Court on the 
day 18, 1969, a t  2:30 P.M. 

This the 18 day of June, 1969. 

s/ R. L. Gay 
State Probation Officer" 

On 17 June 1969, which was Tuesday, and while the defendant 
was still in jail in Pi t t  County, he got in touch with Mr. Leroy 
Scott, an attorney. Mr. Scott in turn communicated with Judge 
Parker, who was holding the Nash County Court, and requested a 
continuance. Judge Parker advised Mr. Scott that  since he was on 
special assignment and his jurisdiction would only last the one week, 
he was unwilling to continue the case. Mr. Scott thereupon advised 
Judge Parker that  he had been approached about employment in the 
case and that  the defendant would just have to secure the services 
of another attorney. 

The defendant did undertake to procure the services of "Attor- 
ney Diedrick," and Attorney Diedrick advised the defendant in the 
presence of Probation Officer Gay that he could not accept the case 
because he had to be in Raleigh a t  that time in another matter. 
The defendant then had someone communicate with Mr. W. 0. Rosser, 
an attorney in Whitakers, N. C., to represent him. (Mr. Rosser had 
represented the defendant in the original trial in May.) This occurred 
sometime during the night of 17 June, and a t  a time when the de- 
fendant was still in jail in Pi t t  County. Mr. Rosser advised the de- 
fendant's messenger that he was scheduled to be in District Court 
in Tarboro, N. C., the morning of 18 June 1969 a t  9:30, and that  
the messenger should meet him in the District Court in Tarboro a t  
9:30. The messenger missed Mr. Rosser a t  9:30 a.m., and again later 
in the morning a t  the Patrol Station in Tarboro. Mr. Rosser re- 
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turned to his office in Whitakers where he received a telephone call, 
"probably an hour ago and I came immediately to the courtroom." 

The record further reveals that sometime during the evening of 
17 June 1969 or the morning of 18 June 1969 the defendant arranged 
for a $2,000.00 bail bond for his appearance in court in Nash County 
a t  2:30 p.m. on 18 June 1969. 

At the start of the hearing before Judge Parker, Probation Offi- 
cer Gay stated that  he had served notice on the defendant a t  12:30 
p.m. the day before together with a bill of particulars showing what 
he would be charged with, and that the defendant had denied all of 
the charges and thereupon Probation Officer Gay had subpcensd 
witnesses to testify in the case. W. 0. Rosser, the attorney for the 
defendant, duly moved the court for a continuance and stated: 

". . . I was notified as of just a short while ago, if the Court 
pleases, and I think that if the State is entitled to have ,witnesses 
to show that  his probation has been violat,ed that we are en- 
titled to get evidence to satisfy the Court on his behalf as to 
whether or not there has been a violation." 

I n  answer to this motion the Court stated: 

". . . This was served a t  12:30 yesterday for him to be here 
this afternoon. I don't know how many attorneys there are 
between Greenville and Nashville, which I assume is some 65 
or 70 miles or more, but he has had an opportunity to get his 
attorneys and to get his witnesses, and the motion for continu- 
ance will be denied." 

At  the conclusion of the hearing Judge Parker entered a judg- 
ment revoking probation and placing into effect the sentence in both 
cases. This judgment was entered 18 June 1969. To  the findings, 
rulings and judgment the defendant in apt time objected, took ex- 
ceptions and gave notice of appeal. 

On 27 June 1969 W. 0 .  Rosser filed an affidavit to the effect 
that  he had not been retained to represent the defendant on appeal, 
and that he had no objection to any other attorney representing him 
and would be glad to furnish any information that any other attorney 
might desire and which he had available. 

On 17 July 1969 Judge Fountain found the defendant to be an 
indigent and in need of services of an attorney, and thereupon ap- 
pointed Mr. Leon Henderson to represent the defendant. Time for 
perfecting the appeal having elapsed, Mr. Henderson, on behalf of 
the defendant, filed a petition for writ of certiorari which was 
granted by this Court. 
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Attorney General Robert Morgan by Staff Attorney Edward L. 
Eatman, Jr., for the State. 

Fields, Cooper & Henderson by Leon Henderson, Jr., for defend- 
ant  appellant. 

We are not passing upon the merits of this case as to whether the 
defendant violated the conditions of his probation sentence. The de- 
termination of that will be a t  a subsequent hearing. We are con- 
fronted with whether the defendant's constitutional rights have been 
denied in the trial below. 

[I] A defendant charged with the violation of conditions of a pro- 
bation sentence is entitled to representation by an attorney. Mempa 
v. Rhay, 389 U.S. 128, 19 L. Ed. 2d 336, 88 S. Ct. 254 (1967); Mc- 
Connell v. Rhay, 393 U.S. 2, 21 L. Ed. 2d 2, 89 S. Ct. 32 (1968). 

[2] Where a defendant is entitled to counsel, this requirement is 
not complied with as a mere formality and 

". . . It does not contemplate that counsel shall 'be compelled 
to act without being allowed reasonable time within which to 
understand the case and prepare for the defense."' State v.  
Farrell, 223 N.C. 321, 26 S.E. 2d 322 (1943). 

North Carolina General Statutes 15-200.1 provides for notice on 
the part of the probation officer to the accused that he proposes to 
pray for revocation of probation. This statute further provides: 

". . . The Court, a t  the request of the defendant, shall grant 
a reasonable time for the defendant to prepare his defense. . . . J, 

The North Carolina Supreme Court in State v. Farrell, supra, 
stated: 

"Ordinarily, whether a cause shall be continued is a matter which 
rests in the sound discretion of the trial court and, in the ab- 
sence of gross abuse, is not subject to review on appeal. . . . 
This rule is so firmly established in this and other jurisdictions 
as to become axiomatic. It is not debated here. 
But when the motion is based on a right guaranteed by the Fed- 
eral and State Constitutions, 14th Amend., U.S. Const., Art. 1, 
sections 11 and 17, N. C. Const., the question presented is one 
of law and not of discretion, and the decision of the court below 
is reviewable." 

[3] The record in this case discloses that the defendant was an 
indigent in May and had court-assigned counsel representing him 
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at his trial. At the hearing one month later while confined in jail 
many miles distant from the court where he was to be tried, he 
nevertheless diligently endeavored to retain counsel. He was unsuc- 
cessful in doing so until about one hour before the hearing. It is 
obvious that  the attorney retained by the defendant did not have 
"a fair opportunity to acquaint himself with the law and the facts 
of the case." State v. Farrell, supra. 

New hearing. 

PARKER and HEDRICK, JJ., concur. 

LEXINGTON STATE BANK v. SUBURBAN PRINTING COMPANY OF 
LEXINGTON; ALBERT W. BROWNING AND WIFE, KATE T. BROWN- 
ING; AND L. F. McCASKILL, JR., AND WIFE, PEGGY McCASKILL 

No. 7022SCll 

(Filed 25 February 1970) 

1. Appeal and  E r r o r  8 6- orders appealable - str iking fur ther  an-  
swer a n d  defense 

When a motion to strike an entire further answer and defense is granted, 
an immediate appeal is available, since such motion is in substance a 
demurrer. 

8. Usury 8 1- action on  demand no te  - 6 % yo interest - defense of 
usury 

In  an action by a bank to recover on a demand note which was executed 
by a corporate defendant and endorsed by individual defendants to secure 
a loan to the corporation of $30,000, the transaction is governed by the 6 
per cent interest limitation set forth in G.S. 24-2, and defendants are en- 
titled to the defense that the 6% per cent annual interest rate on the note 
is usurious; the bank's contention that the 6% per cent rate was per- 
missible under G.S. 24-8 in that the loan was to a corporation for dve 
years or more is inconsistent with the theory of the bank's complaint seek- 
ing recovery on a demand note. 

3. Pleadings 8 4% action o n  demand note - striking of defendants' 
irrelevant pleadings 

In  a n  action by a bank to recover on a demand note executed by a cor- 
porate defendant and endorsed by individual defendants, the trial court 
properly struck those portions of defendants' answer which consisted of 
confusing and redundant allegations of misconduct by the bank in obtain- 
ing possession of the collateral, selling it  a t  auction, and applying a por- 
tion of the proceeds to attorneys' fees. 
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APPEAL by defendants Suburban Printing Company of Lexing- 
ton, Albert W. Browning and wife, Kate T. Browning, from McCon- 
nell, J., June, 1969 Civil Session, DAVIDSON Superior Court. 

Plaintiff filed this civil action on 22 January 1969 to recover 
$27,649.13 allegedly due and owing on a demand note executed by 
the corporate defendant to secure a loan of $30,000. The note was 
endorsed by the individual defendants. The complaint alleges that 
the note was secured by a security agreement, a copy of which is at- 
tached to the complaint. The security agreement purports to pledge 
as collateral security for the payment of the note various items of 
personal property owned by the corporate defendant. The ancillary 
remedy of claim and delivery for the property pledged under the 
agreement was instituted a t  the same time the complaint was filed. 

The corporate defendant and the defendants Browning filed an- 
swer responding to the complaint and setting forth five purported 
"further answers and defenses" and a sixth "further answer and de- 
fense and counterclaim." Plaintiff's motion to strike all of the fur- 
ther answers was allowed on the ground that  the allegations con- 
tained therein were irrelevant, immaterial and improper. Defendants 
appealed. 

Walser, Brinkley, Walser & McGirt b y  Charles H .  McGirt for 
plaintiff appellee. 

Ned A. Beeker for defendant appellants. 

[I] When a motion to strike an entire further answer and defense 
is granted, an immediate appeal is available since such motion is in 
substance a demurrer. Bank v. Easton, 3 N.C. App. 414, 165 S.E. 2d 
252; Insurance Co. v. Surety Co., 1 N.C. App. 9, 159 S.E. 2d 268. 

[2] Subparagraphs A, B and C of appellants' sixth further answer 
and defense and counterclaim allege in substance that  the interest 
charged under the terms of the note and the interest paid by the 
corporate defendant during the period of June through December of 
1968 constituted usurious interest. The amount paid during that  
period is also alleged. 

The interest called for by the note is in the amount of 6% per 
cent per annum. Plaintiff contends in its brief that  this rate of in- 
terest was permissible under G.S. 24-8 in that  the loan was to a cor- 
poration, was in the amount of $30,000, and was for a period of five 
years or longer. The argument as to the five-year duration is based 
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on what plaintiff says was a requirement that prepayments be made 
against the loan in the amount of $500 a month and that  therefore 
the amount of time required to repay the ioan plus interest exceeded 
five years. However, the note sued on is a demand note and plain- 
tiff's theory as set forth in the complaint is that the unpaid balance 
is due because demand has been made, not because there has been 
a default in monthly payments under the terms of some collateral 
agreement. 

Before amendment by the 1969 Session of the General Assembly 
and  a t  the time of the transaction here in question, G.S. 24-8 set the 
legal interest limit for loans of $30,000 or more to corporations a t  
a n  annual rate of 8%. However the statute specifically provided, 
"that this section shall not be applicable to any loan which matures 
less than five (5) years from the date thereof or which provides for 
repayments of principal to be made by the borrower in an amount 
in excess of onc fifth of the total principal indebtedness during any 
year of the first five (5) years of the term of such loan; . . ." The 
pleadings before us reflect a demand note securing a loan made 2 
May 1968 and maturing sometime before complaint was filed on 22 
January 1969 as the result of demand having been made. Under such 
circumstances the loan was governed by interest limits in the amount 
of 6 per cent as sct forth in G.S. 24-2. In  our opinion appellants have 
sufficiently alleged facts which, if proven, would entitle them to the 
relief provided for in that  section. The order striking subparagraphs 
A, B and C of appcllants' sixth further answer and defense and 
counterclaim is thercfore reversed. 

131 The court's order as i t  applies to the remaining allegations of 
appellants' further answers is affirmed. Those portions of the answer 
cover more than ten pages in the record and consist of confusing and 
redundant allegations of misconduct on the part of plaintiff in ob- 
taining possession of the collateral after complaint was filed, selling 
it a t  auction, and applying a portion of the proceeds toward pay- 
ment of attorneys' fees incurred in connection therewith. Appellants 
do not allege that the fees paid were unreasonable, or that  they were 
unlawful under the terms of the security agreement, or by reason of 
G.S. 25-9-504 which specifically authorizes the payment of expenses 
of a sale and reasonable attorneys' fees from the proceeds of the sale 
before applying the balance to  the indebtedness. 

It is possible that  appellants were attempting to allege that  in 
disposing of the collateral plaintiff failed to act in good faith as re- 
quired by G.S. 25-1-203 or in a commercially reasonable manner as 
required by G.S. 25-9-504. The state of their pleadings, however, is 
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such as to render i t  impossible to tell the theory of their purported 
affirmative defenses, how they claim to have been damaged, or the 
relief they seek. 

The order granting plaintiff's motion to strike provided that the 
appellants would have thirty days from the date of the order within 
which to amend their answer if they clccted to do so. If there are 
affirmative defenses which may properly be pleaded, defendants will 
have thirty days froin the date this opinion is certified to the Su- 
perior Court in which they may amend their answer. 

That portion of the court's order striking subparagraphs A, B and 
C of appellants' sixth further answer and defense and counterclaim 
is reversed. 

The remaining portions of the order are affirmed. 

BROCK and BRITT, JJ., concur. 

PAUL A. BENNETT REALTY COMPANY v. CARL HOOTS, TRADING AS 

HOOTS REALTY COMPANY 

No. 7021DC124 

(Filed 25 February 1970) 

1. Trial § 21- motion for nonsuit - consideration of evidence 
An appeal from a judgment of nonsuit presents the question of whether 

the evidence, considered in the light most favorable to  plaintiE, is suffi- 
cient to be submitted to the jury. 

2. Brokers and Factors 5 6; Pleadings § 36; Trial § 26- action 
by corporation - acts of corporate owner as individual - fatal vari- 
ance 

In  this action by plaintiff realty company, a corporation, to recover 
from defendant real estate agent one-half the sales commission for sale 
of a farm to the owner of plaintiff corporation and his wife, there was a 
fatal variance between plaintiff's allegations and proof where plaintiff 
alleged that an express or implied contract existed between it as  selling 
broker and defendant as listing broker for division of the sales commis- 
sion, but plaintiff's evidence showed that all the negotiations between the 
corporation owner and defendant were by the corporation owner as  an in- 
dividual, and plaintiff corporation failed to introduce evidence of any con- 
tract between i t  and defendant. 

3. Pleadings § 36; Trial 9 26-- correspondence of allegations and 
proof 

A plaintiff must make out his case secundum allegata. 
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4. Pleadings 8 36; Trial § 26- nonsuit fo r  variance 
When there is a material variance between allegation and proof, motion 

for judgment of nonsuit will be allowed. 

APPEAL by plaintiff from Henderson, District Judge, 28 July 1969 
Session, FORSYTH District Court. 

This action was instituted in the District Court of Forsyth 
County by Paul A. Bennett Realty Company, a corporation, against 
the defendant, Carl Hoots, Trading as Hoots Realty Company, to 
recover one-half of the sales commission for the alleged sale of a 
farm in Yadkin County, North Carolina, to Paul A. Bennett and 
wife, Zephya P. Bennett. The case came on for trial before Hender- 
son, District Judge, without a jury, on 5 August 1969, where all of 
the evidence tended to show the following facts: 

The defendant Hoots, a resident of Yadkin County, and a li- 
censed real estate broker, with his office in Forsyth County, North 
Carolina, sometime in January 1967 had listed with him for sale by 
Mr. and Mrs. E. B. Mills, Jr., a farm in Yadkin County, North 
Carolina. On 28 January 1968, Paul Bennett, also a resident of Yad- 
kin County, North Carolina, owner of the plaintiff corporation, with 
its office in Forsyth County, North Carolina, telephoned the defend- 
an t  that he had a prospective purchaser for the Mills' farm, and 
Paul Bennett asked the defendant if "he would cooperate with him 
on commissions". Paul Bennett testified that  the defendant agreed 
to cooperate with him on the sales commission if the property was 
sold but that  he subsequently advised the defendant that  he was 
unable to sell the property to the prospective purchaser, Jacobsen, 
but that  he was interested in the property himself, and Bennett tes- 
tified that  defendant again agreed to cooperate with him on com- 
missions. 

During this conversation, Bennett and Hoots made arrangements 
for Bennett and his wife to see the farm which they did on the fol- 
lowing Sunday afternoon. As they were inspecting the property they 
came upon a large barn, and in talking about the condition of the 
barn Bennett remarked, "Well, I can take part of the commissions 
and fix up the barn." Hoots agreed wit,h him and Bennett then said, 
'(Well, I think we will buy it." 

Paul Bennett testified that they negotiated with Hoots and Mills 
for several weeks and that  they had many problems reaching an 
agreement but ". . . we finally worked i t  out and purchased the 
property." Bennett testified that  a t  the closing ". . . I asked Mr. 
Hoots if he wanted me to take out of the proceeds my share of the 
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commission, and/or did he want to write me a check. He  said 'What 
check?' I said, 'of course, the commission,' and he had a couple of 
words to say that  I would rather not repeat, and said he was not go- 
ing to pay me anything. . . ." 

Mr. Bennett also testified that after he and his wife had agreed 
to purchase the property from Mr. and Mrs. Mills, the defendant 
requested that  he prepare a contract on his stationery to be for- 
warded to Mr. and Mrs. Mills. Mr. Bennett testified that  he pre- 
pared the contract on his stationery to purchase the property which 
he forwarded to the defendant who in turn obtained an acceptance 
of the contract from Mr. and Mrs. Mills. The contract indicated that  
the plaintiff corporation was the sales agent, Mr. and Mrs. Mills 
were the sellers and Mr. and Mrs. Bennett were the purchasers. The 
defendant Hoots was not in any way a party to the contract. 

The plaintiff also offered evidence tending to show that  i t  was 
customary that sales commissions would be divided between the 
listing broker and the selling broker. The defendant offered evidence 
denying any agreement to divide commissions with the plaintiff cor- 
poration. At the close of all of the evidence, the defendant's motion 
for a judgment as of nonsuit was allowed. To the entry of the judg- 
ment of nonsuit, the plaintiff corporation excepted and appealed to 
this Court. 

Roberts, Frye and Booth, by Leslie G. Frye, for the plaintiff ap- 
pellant. 

Frank J. Yeager for the defendant appellee. 

[I] The sole question before this Court is whether the trial court 
committed error in granting the defendant's motion for judgment as 
of nonsuit. An appeal from a judgment as of nonsuit presents to the 
court the question of whether the evidence, considered in the light 
most favorable to the plaintiff, is sufficient to be submitted to the 
jury. Cutts v. Casey, 271 N.C. 165, 155 S.E. 2d 519 (1967). Whether 
the evidence is sufficient to carry the case to the jury is a question of 
law and is always to be decided by the court. Ward v. Smith, 223 
N.C. 141, 25 S.E. 2d 463 (1943). 

[2-41 In the present case, the plaintiff, a corporation, alleged tha t  
an express or implied contract existed between it  and the defendant 
Hoots for one-half of the commissions the defendant received from 
the sale of real estate. The plaintiff alleged that  a custom existed 
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in the real estate profession whereby a listing broker would forward 
to the selling broker one-half of the commission received for the sale 
of real estate and that the defendant was aware of that custom and 
had agreed with the plaintiff corporation to honor the custom but 
tha t  he had subsequently refused to do so. The evidence presented a t  
the trial by the plaintiff corporation through Paul A. Bennett re- 
vealed that all of the negotiations in connection with the sale and 
purchase of this property were between Paul A. Bennett, individually, 
and the defendant Hoots. We have searched the record of the pro- 
ceeding below and have not found one scintilla of evidence which 
would support the plaintiff corporation's allegations that i t  was en- 
titled to one-half of the commissions in dispute. There is nothing in 
the evidence which would serve to notify the defendant that  he was 
dealing with Paul A. Bennett as anyone other than Paul A. Ben- 
nett, an individual. The plaintiff corporation failed to introduce any 
evidence of a contract, either express or implied, between i t  and the 
defendant Hoots. "A plaintiff must make out his case secundum al- 
legata. Barnes v. Caulbourne, 240 N.C. 721, 83 S.E. 2d 898. There 
can be no recovery except on the case made by his pleading. Collas 
v. Regan, 240 N.C. 472, 82 S.E. 2d 215. Proof without allegation is 
no better than allegation without proof. Messick v. Turnage, 240 
N.C. 625, 83 S.E. 2d 654. When there is a material variance be- 
tween allegation and proof, motion for judgment of nonsuit will be 
allowed. Suggs v. Braxton, 227 N.C. 50, 40 S.E. 2d 470." Andrews v. 
Bruton, 242 N.C. 93, 86 S.E. 2d 786 (1955). See also Noland v. 
Brown, 258 N.C. 778, 129 S.E. 2d 477 (1963) ; Lucns v. TiVkite, 248 
N.C. 38, 102 S.E. 2d 387 (1958). Whether a variance is material 
must be determined in light of the facts of each case. Spaugh v. 
Winston-Salem, 249 N.C. 194, 105 S.E. 2d 610 (1958). We believe 
that  in the present case there was a material variance between the 
allegations and the proof and that  the nonsuit was proper; therefore, 
the judgment of the District Court is affirmed. 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 
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STATE OF NORTH CAROLINA v. WILLIE LEE KIRBY 

No. 7020SC91 

(Filed 25 February 1970) 

1. Criminal Law 88 46, 114- flight of defendant - instructions - 
expression of opinion 

Trial court's instruction that the voluntary flight of a defendant im- 
mediately after he is accused of a crime is not a circumstance sufficient 
in itself to establish his guilt, held not to constitute an expression of opinion 
on the theory that the court implied to the jury that defendant had been 
formally charged with crime a t  the time of his flight from a deputy sheriff's 
car when in fact the deputy had merely told defendant that he wanted to 
talk to him concerning a robbery. G.S. 1-180. 

2. Criminal Law 8 46- flight of an accused - circumstance of guilt 
Flight of a person after a crime has been committed is a circumstance 

to be considered with the other circumstances of the case in determining 
his guilt or innocence. 

3. Criminal Law 8 46- flight of accused -jury issue 
Where a t  the time of his flight from a deputy sheriff's car the defendant 

had not yet been formally charged with crime, but defendant knew he mas 
a prime suspect and had heard the sheriff tell the deputy over the car 
radio to "lock him up," it was proper for the jury to consider the flight 
of defendant in the light of all the other evidence in determining the 
probability of guilt or innocence. 

4. Criminal Law 8 166- the brief - abandonment of exceptions 
Exceptions in the record not set out in defendant's brief nor supported 

by argument or citation of authority will be taken as abandoned by de- 
fendant. Rule of Practice in the Court of Appeals No. 28. 

ON Certiorari to review judgment of Exum, J., 9 June 1969 Crim- 
inal Session of AKSON Superior Court. 

Defendant was indicted for common-law robbery. He pleaded not 
guilty. The jury found defendant guilty and judgment was entered 
on the verdict sentencing defendant to prison as a committed youth- 
ful offender. Subsequently this Court granted defendant's petition 
for certiorari to perfect a late appeal. 

Attorneg General Robert Morgan and S t a f f  Attorney James L. 
Blackburn for the State. 

R. E.  Little, I I I ,  for defendant appellant. 

In  t,his case the State offered evidence tending to show that on 
the night of 11 September 1968 the defendant, in company with 
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others, assaulted one Tyler Stewart and took from Stewart his 
pocketbooks and money and a -32 Colt automatic pistol; that on 
the same night the defendant was seen in possession of the pistol; 
and that a few days thereafter defendant had pawned the pistol. A 
deputy sheriff, testifying for the State, testified that on 14 or 15 
September 1968 he had seen the defendant and told him he wanted 
to talk to him concerning the robbery of Tyler Stewart; that the 
defendant had then ridden in the patrol car with the deputy to the 
county jail; that while still in the patrol car the deputy had called 
the sheriff on the radio and asked his assistance in questioning the 
defendant; and that the sheriff said "to lock him up and in a few 
minutes he'd be over there," whereupon defendant had jumped out 
and run. 

[I] In charging the jury, the trial judge said: 

"Now, members of the jury, I instruct you that the voluntary 
flight of a defendant immediately after he is accused of a crime 
that has been committed is not a circumstance sufficient in it- 
self to establish his guilt, but i t  is a circumstance which, if 
proved by the State beyond a reasonable doubt, you may con- 
sider in the light of a11 the other evidence in the case in de- 
termining the probability of the defendant's guilt or innocence. 
You and you alone must determine whether the evidence of 
flight shows a conscious guilt and the significance of such evi- 
dence in this case, if you find that there was flight and find that 
beyond a reasonable doubt." 

Defendant's sole exception and assignment of error brought for- 
ward in his brief is directed to this portion of the trial court's 
charge to the jury. In this assignment of error there is no merit. 

[2] It is well settled that flight of a person after a crime has been 
committed is a circumstance to be considered with the other circum- 
stances of the case in determining his guilt or innocence. 29 Am. Jur. 
2d, Evidence, 8 280, p. 329; Annotation, 25 A.L.R. 886. North Car- 
olina decisions are in accord. State v. Gaines, 260 N.C. 228, 132 S.E. 
2d 485; State v. Downey, 253 N.C. 348, 117 S.E. 2d 39; State v.  
Blanks, 230 N.C. 501, 53 S.E. 2d 452; State v. Peterson, 228 N.C. 
736, 46 S.E. 2d 852; State v. Payne, 213 N.C. 719, 197 S.E. 573; 
State v. Hairston, 182 N.C. 851, 109 S.E. 45; State v. Malonee, 154 
N.C. 200, 69 S.E. 786. "While the flight of an accused person may be 
admitted as a circumstance tending to show guilt, ' ( i)  t does not create 
a presumption of guilt, nor is it sufficient standing alone, but i t  may 
be considered in connection with other facts in determining whether 
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the combined circumstances amount to an admission."' State v. 
Gaines, supra. 

[I-31 Defendant contends tha t  the challenged instruction was 
nevertheless erroneous and prejudicial in this case in that  i t  assumed 
tha t  a t  the time defendant fled he had been accused of the crime. 
whereas the evidence was that  a t  that  time no formal charge had 
been placed against him and the officer had merely informed defend- 
ant  tha t  he wanted to talk to him concerning the robbery. Defend- 
ant  argues that  the court thereby implied to  the jury tha t  the de- 
fendant had in fact been formally charged with the crime and tha t  
he had Aed for the purpose of avoiding prosecution. Defendant argues 
that  this constituted an expression by the court of its opinion upon 
the evidence in violation of G.S. 1-180. We do not so understand the 
charge nor do we believe the jury could have been in any way misled 
thereby to defendant's prejudice. While a t  the time he fled the de- 
fendant had not yet been formally accused in the sense of being 
served with a warrant or having a bill of indictment returned against 
him, the evidence was sufficient to justify a jury finding tha t  the de- 
fendant knew, a t  the time he fled, that  he was "accused" of the crime 
in the sense of being a prime suspect and that  he was likely to be 
arrested and charged with it,s commission. He  had just heard the 
sheriff tell the deputy on the radio to "lock him up." Under these 
circumstances i t  was proper for the jury to consider the flight of the 
defendant in the light of all the other evidence in determining the 
probability of defendant's guilt or innocence, and the court properly 
so charged. 

[4] The remaining exceptions in the record are not set out in de- 
fendant's brief nor is any reason or argument stated or a ~ t h o r i t ~ y  
cited to support them. They will therefore be taken as abandoned 
by him. Rule 28, Rules of Practice in the Court of Appeals. 

No error. 

CAMPBELL and HEDRICK, JJ., concur. 
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TIGHTS, INC. v. INDIAN H E A D  HOSIERY COMPANY A DIVISION or 
JOSEPH BANCROFT & SONS CO. 

KO. 7018SC76 

(Filed 25 February 1970) 

Pleadings 88 29, 32; Courts 3 9-- judgment sustaining demurrer  
with leave to amend - dismissal of aniended complaint 

Where a judge of the superior court sustained the demurrer to the corn- 
plaint and allowed plaintiff thirty days in which to file an amended com- 
plaint, the judge in effect ruled that the original complaint contained a 
defective statement of a good cause of action, and therefore another su- 
perior court judge was without authority to dismiss the amended corn- 
plaint on the ground that it  failed to state a cause of action. 

APPEAL from Collier, J., 22 September 1969 Session of GUILFORD 
Superior Court. 

Plaintiff appealed from a judgment sustaining a demurrer to the 
action and dismissing the action. The only matters involved in the 
decision of this case are the pleadings and judgments entered thereon. 

The plaintiff's action is based on the following alleged facts: The 
plaintiff is a corporation engaged in the development and promotion 
of a garment known as ladies panty hose. Prior to 1967 these gar- 
ments were available to women and were produced by knitting ladies 
seamless stockings designed to extend to the waist of the wearer, 
slitting the stocking from the waist to the crotch area, adding addi- 
tional fabric between the two stockings and then sewing the slit areas 
together. Joseph G. Walser, Jr., and 0. R. York, of High Point, 
North Carolina, promoters of the plaintiff corporation, developed a 
process to produce panty hose without the addition of a crotch piece. 
They took their process to U. S. Industries, Inc., of Grenada, Miss- 
issippi, where samples were produced and data accumulated which 
indicated that  their discovery could result in a savings of from fifty 
to seventy-five cents per dozen of such garments manufactured. 

The plaintiff corporation was formed in October 1967 and re- 
ceived from York and Walser an assignment of their unpatented 
ideas and technical know-how as well as assignments of United 
States Letters Patent Number RE25, 360, and United States Letters 
Patent Number 3344621. In November 1967, Walser, as president 
of the plaintiff corporation, contacted Fred J .  Wiley, vice-president 
of defendant corporation, and discussed his product with him. Later 
the same month, Walser again called on Wiley and a t  Wiley's re- 
quest left with him samples of his product in order that  certain tests 
could be made. A reasonable royalty was to be fixed after these 



370 IN T H E  COURT OF APPEALS L 7 

tests were completed. Shortly after this meeting the defendant be- 
gan to produce and market panty hose in which the plaintiff cor- 
poration's ideas were used and has refused to negotiate with the 
plaintiff regarding a reasonable royalty. 

On 13 March 1969, the defendant filed a demurrer and on 1 May 
1969, Judge Lupton signed an order sustaining the demurrer and 
allowing the plaintiff thirty days within which to file an amended 
complaint. 

The plaintiff filed an amended complaint on 23 May 1969 in 
which i t  alleged that  the defendant believed it  impossible to produce 
a commercially acceptable garment without the additional crotch 
piece prior to Walser's disclosure to them and that  even though the 
ideas, information and processes revealed by Walser had been of 
great benefit to them, they have continued to refuse to pay just 
compensation, although demand therefor has been made and the 
parties contemplated such payment a t  the time of disclosure. 

The defendant demurred to the amended complaint on 17 June 
1969 and on 30 September 1969, the following order was entered by 
Collier, J.: 

('THIS CAUSE coming on to be heard before the undersigned 
Judge presiding a t  the September 22nd, 1969 session of the Gen- 
eral Court of Justice for Guilford County Superior Court Divi- 
sion, a t  Greensboro, upon the Demurrer of the defendant to the 
Amended Complaint for that said Amended Con~plaint fails to 
state a cause of action and the Court being of the opinion that  
the Demurrer should be sustained. 

"NOW, THEREFORE, i t  is ORDERED, ADJUDGED, AND 
DECREED that  said Demurrer be, and the same hereby is, 
sustained and that, the action be, and the same hereby is, dis- 
missed." 

To the ent,ry of this order the plaintiff excepted and appealed to 
this Court. 

Smith, Moore, Smith, Schell and Hunter, by Jack W. Floyd and 
Harold N. Bynum, for the plaintiff-appellant. 

McLendon, Brim, Brooks, Pierce and Daniels, by C. Allen Foster, 
and Darb y and Darby, by William F. Dudine, Jr., and William Van 
Wagenen, Jr., for the defendant-appellee, 
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The only question before this Court for determination is whether 
the order entered by Collier, J., sustaining the defendant's demur- 
rer and dismissing the plaintiff's action is proper in light of the 
effect of the order entered by Lupton, J., earlier in the action. In  
order to answer this question i t  is essential that  we first determine 
the effect of the order entered by Judge Lupton on 1 May 1969. 
Judge Lupton, while sustaining the demurrer of the defendant, al- 
lowed the plaintiff corporation thirty days in which i t  could file an 
amended complaint. "When a judge of the Superior Court sustains 
a demurrer to the complaint and grants plaintiff time to file an 
amended complaint, the order is in effect a ruling that the complaint 
contains a defective statement of a good cause of action and is sub- 
ject to amendment, and therefore another Superior Court judge is 
bound by such ruling even if the ruling is erroneous, since such 
order cannot be set aside by another Superior Court judge for error 
of law, nor can i t  be reviewed on appeal in the absence of an excep- 
tion thereto." 6 Strong, North Carolina Index 2d, Pleading, 8 32; 
Burrell v. Transfer Co., 244 N.C. 662, 94 S.E. 2d 829 (1956). 

I n  the Burrell case, supra, Judge (now Justice) Sharp sustained 
a demurrer ore tenus to the original complaint and allowed the 
plaintiff thirty days in which to file an amended complaint. After 
the amended complaint was filed, the defendant moved to dismiss 
the action. Judge Phillips allowed the motion to dismiss stating that  
he believed the plaintiff had stated a defective cause of action and 
that  therefore Judge Sharp was correct in sustaining the demurrer 
and that her dismissal of the action was correct. The Supreme Court 
pointed out that  Judge Sharp had not dismissed the action but had 
instead given the plaintiff time in which to file an amended com- 
plaint, and that  Judge Phillips had no authority to dismiss the ac- 
tion and reversed his judgment. 

I n  the present case when Judge Lupton sustained the demurrer 
and allowed the plaintiff thirty days in which to file an amended 
complaint, he in effect ruled that  the original complaint contained a 
defective statement of a good cause of action. Whether the com- 
plaint contained a defective statement of a good cause of action or a 
statement of a defective cause of action was a question of law and 
if Judge Lupton's decision thereon was incorrect i t  was erroneous. 
Burrell v. Transfer Co., supra. Judge Collier was without authority 
to set aside Judge Lupton's decision on this question; therefore, i t  
was error for him to dismiss the plaintiff's action on the ground that 
i t  contained a statement of n defective cause of action. This Court 
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will not undertake to review the judgment entered in this action by 
Judge Lupton since no exception was taken thereto a t  the time it  
was entered. 

For the reasons stated above the judgment of Collier, J., dis- 
missing the action instituted by the plaintiff is 

Reversed. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. ERIC PATRICK BROWN 

No. 7018SC148 

(Filed 25 February 1970) 

1. Criminal Law § 155 .6  failure to docket record on  appeal i n  a p t  
t ime 

Where the record on appeal was docketed in the Court of Appeals 237 
days after the entry of the judgment appealed from, the appeal is subject 
to dismissal for failure to docket the record on appeal within the time 
required by Rule 5. 

2. Criminal Law 8 112-- instructions - necessity f o r  defining "reason- 
able doubt" 

In  the absence of a request, the trial judge is not required to define 
the term "beyond a reasonable doubt" in charging the jury in a criminal 
case. 

3. Robbery § 3-- robbery by  violence o r  intimidation - condition of 
premises where robbery occurred 

In  this common-law robbery prosecution wherein the State's evidence 
tended to show that defendant, in company with others, broke into a 
store, did extensive damage to the interior of the store and to merchandise 
displayed therein, and then demanded that the proprietor give him certain 
merchandise, with which demand the proprietor complied, the trial court 
did not err in the admission of testimony by the investigating police offi- 
cer as  to the condition of the store premises and in the admission for il- 
lustrative purposes of photographs of the premises taken by the officer, 
such testimony being relevant to the State's contention that property had 
been taken by defendant by violence or intimidation. 

4. Criminal Law § 166- abandonment of exceptions and  rtssignments 
of e r ror  

Exceptions and assignments of error for which no reason or argument 
is stated or authority cited in appellant's brief are deemed abandoned. 
Oourt of Appeals Rule 28. 
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5. Criminal Law §$ 144, 177- remand to have judgment corrected to 
conform to sentence actually pronounced 

Where judgment as  contained in the record on appeal from a conviction 
of common-law robbery imposed a prison sentence upon defendant of "not 
more than two nor less than six years," but the original transcript taken 
and certified by the court reporter discloses that the actual sentence pro- 
nounced in open court correctly imposed a sentence of "not less than two 
nor more than six years," the cause is remanded to have the judgment 
corrected to conform to the sentence actually pronounced in open court. 

APPEAL by defendant from Gambill, J., 5 May 1969 Criminal 
Session of GUILFORD Superior Court. 

Defendant was tried on his plea of not guilty to a bill of indict- 
ment charging him with the crime of common-law robbery. He was 
found guilty by the jury, and from judgment imposed on the ver- 
dict, defendant appealed. 

Attorney General Robert Morgan and S ta f f  Attorney Howard 
Satisky for the State. 

Herman L. Taylor for defendant appellant. 

[I] The judgment appealed from was entered on 13 May 1969. 
The record on appeal was docketed in the Court of Appeals on 5 
January 1970, which was 237 days after the entry of the judgment 
appealed from. The rules of this Court require that  an appeal be 
docketed within 90 days after the entry of the judgment appealed 
from, unless an extension of time not to exceed 60 additional days is 
obtained from the trial tribunal. Rule 5, Rules of Practice in the 
Court of Appeals of North Carolina. The record on appeal contains 
no order of the trial tribunal extending the time for docket'ing the 
record on appeal in this case, and in any event the record was dock- 
eted more than 150 days after the date of the judgment appealed 
from. For failure to docket the record on appeal within apt time as 
required by the rules of this Court, this appeal is subject to dismissal. 
Reece v. Reece, 6 N.C. App. 606, 170 S.E. 2d 546; Young v. Insur- 
ance Co., 6 N.C. App. 443, 170 S.E. 2d 90; State v. Stewart, 4 N.C. 
App. 249, 166 S.E. 2d 458; State v. Farrell, 3 N.C. App. 196, 164 
S.E. 2d 388; State v. Squires, 1 N.C. App. 199, 160 S.E. 2d 550. 

Nevertheless, in order to determine that  justice is done, we have 
carefully reviewed the record on appeal with respect to all assign- 
ments of. error brought forward in the appellant's brief. 

[2] Defendant assigns as error the failure of the trial judge to  
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explain the words "reasonable doubt" in his instructions to the jury. 
The trial judge did not define the term "reasonable doubt," nor did 
he attempt to do so. However, he did clearly explain to the jury 
that the burden was upon the State to prove the defendant guilty 
beyond a reasonable doubt, and that if after weighing all the evi- 
dence they had a reasonzble doubt as to his guilt, they should give 
him the benefit of the doubt and acquit him. Defendant made no re- 
queet to the court to define "reasonable doubt." I n  the absence of a 
request, trial judges are not required to define the term "beyond a 
reasonable doubt" in charging the jury in criminal cases. State v. 
Broome, 268 N.C. 298, 150 S.E. 2d 416; Xtate v. Lee, 248 N.C. 327, 
103 S.E. 2d 295; State v. Railifj, 2 N.C. App. 608, 163 S.E. 2d 398. 
This assignment of error is overruled. 

[3] The only other assignment of error brought forward in appel- 
lant's brief relates to the admission in evidence over his objection of 
testimony of a Greensboro police officer as to the condition of the 
premises where the crime was committed and admission in evidence 
of photographs of the premises taken by this police officer. I n  this as- 
signment of error there is no merit. The State's evidence tended to 
show that the robbery occurred a t  approximately 10:30 p.m. on 13 
March 1969, and that the defendant, in company with others, had 
broken into the store premises, had done extensive damage to the in- 
terior of the premises and to merchandise displayed therein, and had 
then demanded that  the proprietor give him certain merchandise, 
with which demand the proprietor had complied. The police arrived 
in time to see defendant leave the premises. The photographs of the 
premises were taken a t  approximately 3:00 a.m. on the following 
morning, within four and one-half hours of the time the crime was 
committed. The testimony of the investigating officer as to the con- 
dition of the store premises, and the photographs which were ad- 
mitted for purposes of illustrating that testimony, were properly ad- 
mitted in evidence. Robbery has been defined as "the felonious tak- 
ing of money or goods of any value from the person of another, or 
in his presence, against his will by violence or putting him in fear." 
State v. Rogers, 273 N.C. 208, 159 S.E. 2d 525; State v. Lawrence, 
262 N.C. 162, 136 S.E. 2d 595; State u. Lzm~ford, 229 N.C. 229, 49 
S.E. 2d 410. Under the circumstances of this case, the testimony of 
the witness as to the condition of the premises was clearly relevant 
to the State's contention that property had been taken by the de- 
fendant by violence or intimidation. 

[4] No reason or argument is stated or authority cited in appel- 
lant's brief in support of the remaining exceptions and assignments 



N.C.App.1 SPRING SESSION 1970 375 

of error in the record. Accordingly, these will be taken as abandoned. 
Rule 28, Rules of Practice in the Court of Appeals of North Car- 
olina. 

[5] While not the subject of any exception or assignment of error, 
we note that the judgment as contained in the record imposed a 
prison sentence upon the defendant "for the term of not more than 
two (2) nor less than six ( 6 )  years in the State's Prison." The At- 
torney General has filed with this Court an excerpt from the original 
transcript, taken and certified to by the court reporter, which dis- 
closes that the sentence as actually pronounced by the trial judge in 
open court correctly imposed a sentence of "not less than two nor 
more than six years." It is apparent that the judgment as appears in 
the record was the result of a clerical error. For this error, the cause 
is remanded to the trial court to have the judgment corrected to  con- 
form to the sentence actually pronounced in open court. 

Remanded for judgment. 

CAMPBELL and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. CARSON LOCKLEAR, JR. 

(Filed 23 February 1970) 

1. Criminal Law fjfj 42, 50, 71; Property fj 4- malicious destruc- 
tion of property - cutting automobile t i res  - testimony t h a t  marks  
on  knife  smelled l ike rubber 

In this prosecution for wanton and wilful injury to personal property 
by cutting automobile tires with a knife, the trial court did not err in 
the admission of testimony that the blade of a knife, identified as  a knife 
borrowed by defendant and found behind the seat of the car where defend- 
ant  was riding, had small dark streaks running up and down the blade 
which smelled like rubber. 

2. Criminal Law fjfj 89, 169- refusal t o  s t r ike uncorroborative tes- 
t imony 

Although testimony by a deputy sherid offered to show prior consistent 
statements by two State's witnesses with respect to what defendant had 
told them did not in fact corroborate the testimony of one of the wit- 
nesses, the trial court did not commit prejudicial error in refusing to strike 
the testimony of the deputy sheriff, where the motion to strike was ad- 
dressed to the entire testimony concerning statements by both witnesses, 
the court gave proper instructions limiting the jury's consideration of the 
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testimony to corroborative purposes, and the uncorroborative statement 
ascribed to one witness was merely cumulative of the testimony of the 
other witness. 

APPEAL by defendant from Hall, J., 7 April 1969 Session, ROBE- 
SON Superior Court. 

Defendant was chargpd in a warrant (case number 68-CR-10, 
460) with wanton and willful injury to personal property of a value 
of $100.00; and in a warrant (case number 68-CR-10, 461) with 
wanton and willful injury to personal property of a value of $200.00. 
Eaeh of the warrants charged a violation of G.S. 14-160. From con- 
viction upon each warrant in District Court, defendant appealed to 
Superior Court, where he received a trial de novo before a jury upon 
the two charges which were consolidated for trial. 

The State's evidence tends to show that  on the night of 11 Sep- 
tember 1968 defendant and several other young men went to the 
Pembroke Fair. They arrived there a t  about the time the fair was 
closing for the night. Two automobiles belonging to the Robeson 
County Sheriff's Department and an automobile belonging to one 
Jerry L. Soles were parked in a line near the exhibit building. 

Defendant borrowed a knife from one of the members of the 
group of young men, and in a few moments there was a sound of air 
escaping under pressure. The group left the fairground, returning to 
the Town of Pembroke, and, according to the testimony of Eric Lyn- 
gaIe, defendant told them ". . . not to say anything about what 
he told us, said he had cut eight tires, didn't say police cars, or what 
car. He  just told us not to repeat anything, not to say anything, if 
anything happened." 

Two tires on each of the Sheriff's Department's automobiles had 
been cut and two tires on the automobile belonging to Jerry L. Soles 
had been cut. The knife which defendant had borrowed was found 
behind the seat of the automobile where defendant was riding. It 
had black streaks on the blade which smelled like rubber. The dam- 
aged tires on the Sheriff's Department automobiles were valued a t  
$100.00; and the damaged tires on the automobile of Jerry L. Soles 
were valued a t  $145.12. 

Upon jury verdicts of guilty, the trial judge consolidated the two 
cases for judgment, and entered judgment that  defendant be im- 
prisoned for a term of twelve months in the county jail, to be as- 
signed to work under the supervision of the State Department of 
Correction. Defendant appealed. 
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Robert Morgan, Attorney General, by  Russell G. Walker, Jr., 
S ta f f  Attorney, for the State. 

J .  H .  Barrington, Jr., for defendant. 

[I] Defendant assigns as error that a State's witness was allowed 
to testify over objection that the blade of the knife, identified as the 
knife borrowed by defendant and found behind the seat of the ear 
where defendant was riding, had small dark streaks running up and 
down the blade and the dark streaks smelled like rubber. This as- 
signment of error is overruled. 

[2] Defendant assigns as error that a deputy sheriff was allowed 
to testify as to statements made to him by State's witnesses Jacobs 
and Lyngale when the officer's testimony was not in fact corrobo- 
rative. 

The witnesses Jacobs and Lyngale, who were with defendant on 
the night of the alleged offenses, testified for the State and were ex- 
tensively cross-examined by counsel for defendant. Later the State 
offered the deputy sheriff's testimony to show prior consistent state- 
ments by Jacobs and Lyngale with respect to what defendant had 
told them. 

The witness Lyngale testified that defendant had told them that  
I ( . . . he had cut eight tires, didn't say police ears, or what car. 
He  just told us not to repeat anything, not to  say anything, if any- 
thing happened." The deputy sheriff testified that  the witness Lyn- 
gale had told him on the day after the offense ". . . that Carson 
Locklear told them he cut the tires and they better not say anything 
about it." 

The witness Jacobs testified: "Carson Locklear, Jr., said that  
some tires had been cut a t  the fairgrounds." The deputy sheriff tes- 
tified that the witness Jacobs had told him, on the day after the 
offense, that ". . . Carson told that night, about getting the knife, 
and said he cut the tires; told them they had better not say any- 
thing about it." 

Obviously there is a varktion between the testimony of the wit- 
ness Jacobs and the statement ascribed to him by the deputy sheriff. 
However, the testimony of the witness Lyngale was clearly corrobo- 
rated by the statement ascribed to him by the deputy sheriff. In  each 
instance before the deputy sheriff was allowed to testify the trial 
judge gave proper instructions to the jury limiting their consideration 
of the testimony to corroborative purposes. There was no motion to 
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strike the testimony of the deputy as to the statement made by 
Jacobs until after the testimony of the statement made by Lyngale. 
Then the motion to strike was addressed to the entire testimony con- 
cerning both statements. Such a motion was properly overruled by 
the trial judge because the testimony relating to the statement by 
Lyngale was clearly corroborative. 

We must assume that the jurors were intelligent; that  they un- 
derstood and abided by the trial judge's clear instructions, and that 
they could tell that  a variation existed between the testimony of the 
witness Jacobs and the statement ascribed to him by the deputy. 
Also the statement ascribed to Jacobs by the deputy was merely 
cumulative of the testimony of Lyngale and does not appear to 
create such prejudice as to warrant a new trial. As stated by Parker, 
C.J., in State v. Temple, 269 N.C. 57, 152 S.E. 2d 206, "It is thor- 
oughly established in our decisions that  the admission of evidence 
which is not prejudicial to a defendant does not entitle him to a new 
trial. To warrant a new trial i t  should be made to appear by defend- 
ant that the admission of the evidence complained of was material 
and prejudicial to  defendant's rights and that a different result would 
have likely ensued if the evidence had been excluded." 

G.S. 14-160, under which defendant was convicted, was amended 
effective 1 October 1969; but, since defendant's trial, conviction and 
sentence occurred prior thereto, he is not affected by the amend- 
ment. 

No error. 

BRITT and GRAHAM, JJ., concur. 

RUTH MORRIS STEED v. CARSON CLARK CRBNFOKD 
No. 70195052 

(Filed 25 February 1970) 

1. Judgments 8 16; Clerks of Court 8 S judgment by default- 
jurisdiction of clerk - unveriffed answer 

When an unverified answer has been filed to a verified complaint, the 
clerk of superior court has no authority to enter a judgment by default 
and inquiry unless and until the unverified answer has been stricken. 

2. Judgments § 20- setting aside default judgment - authority of 
court 

A judge of the superior court has the authority to set aside a judg- 



N.C.App.1 SPRING SESSION 1970 379 

ment by default and inquiry that has been entered contrary to the course 
and practice of the court. 

3. Pleadings § 16; Judgments  § 20- setting aside default judgmeut - verification of answer nunc  pro tunc  - authority of court 
A judge of the superior court had authority to set aside a judgment by 

default and inquiry and to allow defendant to verify nunc pro tune the 
answer filed to a verified complaint, where the clerk of superior court had 
entered the default judgment, without notice to defendant or his counsel, 
on the ground that the answer had not been verified. 

APPEAL by plaintiff from an order entered by Lupton, J., in the 
Superior Court of RANDOLPH County. 

On 27 February 1969 plaintiff instituted this action to recover 
damages to her Chevrolet automobile growing out of a collision be- 
tween her said Chevrolet automobile and a farm tractor owned and 
operated by the defendant. At the time of the collision between the 
Chevrolet automobile belonging to the plaintiff and the farm trac- 
tor owned and operated by the defendant, plaintiff's vehicle was be- 
ing driven by her son, Mark Steven Steed. The collision between 
the two vehicles was alleged to have occurred on 3 September 1965 
under circumstances for which the defendant was liable. The com- 
plaint was duly verified and was served, together with summons, on 
the defendant on 27 February 1969. 

On 25 March 1969 the Defendant applied for an extension of 
time to file pleadings and procured an order to that effect allowing 
the defendant through 18 April 1969 to file pleadings. 

On 18 April 1969 the defendant filed an answer denying the ma- 
terial allegations of t,he complaint, pleading contributory negligence 
on the part of Mark Steven Steed, the driver of plaintiff's vehicle, 
and setting up a counterclaim for property damage to his farm trac- 
tor and for personal injuries, all due to the negligence of the said 
Mark Steven Steed. 

This answer was not verified. 

On 6 May 1969 the Clerk of Superior Court of Randolph County, 
on motion of the plaintiff, entered a judgment by default and inquiry 
for that "no verified answer, demurrer or other pleadings" had been 
filed by the defendant. 

On 8 May 1969 the defendant filed a motion to set aside the 
judgment by default and inquiry which had been entered on 6 May 
1969 and for permission for the defendant to verify the answer. 

On 8 May 1969 the defendant served notice on the attorney for 



380 IN T H E  COURT OF APPEALS 

the plaintiff that the motion, a copy of which was attached to the 
notice, would be presented to the presiding judge a t  the 9 June 1969 
Civil Session of Superior Court of Randolph County. 

On 13 June 1969 Judge Lupton entered an order containing the 
following: 

"1. That  a judgment designated 'Judgment by Default and 
Inquiry' was entered by the clerk of Superior Court, Randolph 
County, North Carolina, in the above styled cause on 6 May, 
1969. 

2. That  a t  the time of filing the judgment by default and 
inquiry, the defendant, through counsel, Walker, Bell $ Ogburn, 
had filed an unverified answer on 18 April, 1969, which answer 
contained a further answer, further defense and counterclaim; 

3. That  the defendant had obtained through counsel a 20 
day extension of time in which to file answer, to and including 
18 April, 1969. 

4. That  a t  the time of filing the answer on 18 April, 1969, 
counsel for defendant informed Ottway Burton, attorney for 
plaintiff, that the defendant was unable, due to illness, to come 
to counsel's office to verify the answer, and requested a 2 day 
extension of time in which to file answer so that i t  could be 
verified; that  this request was made on the afternoon of April 
18, 1969, about 2:00 or 3:00 p.m.; that  plaintiff's attorney re- 
fused to grant this 2 day extension and that counsel for defend- 
ant  informed the attorney for plaintiff that  he was going to file 
an unverified answer in order to protect his client's (the defend- 
ant's) rights ; 

5. Further, that on 18 April, 1969, an unverified answer was 
filed by defendant,, through counsel, in this cause. 

6. Thereafter on 6 May, 1969, a paper writing denominated 
'Default and Inquiry Judgment' was entered in this cause; 

7. That  this default and inquiry judgment was entered 
without notice to defendant or his counsel; that the defendant 
nor his counsel of record had any notice of a hearing concern- 
ing the entry of said default and inquiry judgment; that neither 
the defendant nor his counsel had any notice that the default 
and inquiry judgment was going to be presented; that  a t  no 
time did either the clerk of Superior Court of Randolph County, 
North Carolina, or any of his assistants, nor the plaintiff nor 
plaintiff's counsel, nor any person or persons inform the defend- 
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ant or his counsel that the default and inquiry judgment would 
be presented or that there would be a hearing on said default 
and inquiry nor that a default and inquiry would be requested 
in this cause; 

8. And the court furthcr finds as a fact that defendant has 
a meritorious defense in the matter and things stated in the com- 
plaint and that  the ends of justice require that  the defendant be 
allowed to verify his answer nunc pro tunc as of April 18, 1969. 

I T  IS, THEREFORE, ORDERED, ADJUDGED AND DE- 
CREED that, in the furtherance of justice and in the discretion 
of the court, the judgment by default and inquiry, signed by 
John H. Skeen on May 6, 1969, be stricken and set aside. 

IT IS  FURTHER ORDERED, ADJUDGED AND DE- 
CREED that, in the furtherance of justice and in the discretion 
of the court, the defendant be and he is hereby allowed to verify 
his answer filed in t.he above styled cause nunc pro tunc as of 
18 April 1969. 

This the 13 day of June, 1969. 

HARVEY A. LUPTON 
Judgc Yrcsiding" 

The plaintiff filed exceptions to practically all of the findings of 
fact contained in the order of Judge Lupton and to the order as a 
whole, aiid appealed to thc Court of Appeals. 

Ottway Burton, for p1ainti.f appellant. 

Walker, Bell and Ogburn b y  John N.  Ogburn, Jr., for defendant 
appellee. 

The vehicular collision which is the subject matter of this litiga- 
tion has given rise to  much litigation since its occurrence on 3 Sep- 
tember 1965. Another phase of this litigation is contained in the case 
of Crunford v. Steed, 268 N.C. 595, 151 S.E. 2d 206 (1966). 

[I] This case presents three questions: (1) Does the Clerk of Su- 
perior Court have authority to enter a judgment by default and in- 
quiry in a pending action when there has been filed an unverified 
answer to  a verified complaint? Thc answer to this is, no. Under such 
circuinstances the Clerk of Superior Court has no authority to enter 
a judgment until and unless the unverified answer has been stricken. 
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This exact question was determined in the case of Rich v. R. R., 
244 N.C. 175, 92 S.E. 2d 768 (1956) in thc following words: 

"When the answer filed 10 September, 1954, by all defend- 
ants and raising serious issues of fact, remained on file without 
challenge until 12 April, 1955, neither the plaintiff nor the clerk 
was a t  liberty to ignore i t  even though deficient in respect of 
verification by the individual defendants. Plaintiff's remedy was 
by motion, after due notice to the opposing parties or their 
counsel, to strike out such answer and then for judgment for 
want of answer. . . ." 

121 The second qucstion presented is, where a judgment by de- 
fault and inquiry has been entered contrary to the course and prac- 
tice of the court, does the Judge of the Superior Court have the au- 
thority to set i t  aside? The answer to this question is, yes. Rich V .  

R. R., supra. 
131 The third question presented is, under the facts and circum- 
stances of this case, did .Judge Lupton have the authority to allow 
the defendant to verify, nunc pro tunc, the answer theretofore filed 
by him? The answer to this question is, yes. Rich v. TZ. R., supra. 

The order of Judge Lupton is, in all respects, 
Affirmed. 

PARKER and HEDRICK, JJ., concur. 

MARK STEVEN STEED V. CARSOAT CLARK CRANFORD 
No. 7019SC53 

(Filed 25 February 1970) 

APPEAL by plaintiff from an order entered by Lupton, J., in the 
Supcrior Court of RANDOLPH County. 

Ot tway Burton for plaintiff appellant. 
Walker, Bell and Ogburn by John N. Ogburn, Jr., for defendant 

appellee. 

CAMPBELL, J .  
This is a companion case to "Ruth Morris Steed v. Carson Clark 

Cranford" decided this same day. 



N.C.App.1 SPRING SESSION 1970 383 

The facts in this case and in the Ruth Morris Steed case are ex- 
actly the same insofar as material, the only difference being that in 
this case, Mark Steven Steed was the driver of the Chevrolet auto- 
mobile owned by his mother, the plaintiff in the other case, Ruth 
Morris Steed. In this case Mark Steven Steed seeks to recover dam- 
ages for personal injuries. 

Nothing would be gained by repetition, and on authority of Ruth 
Morris Steed v. Carson Clark Cranford the order of Judge Lupton, 
in all respects, is 

Affirmed. 

PARKER and HEDRICK, JJ., concur. 

IN R E :  DEVIN R. KLUTTZ, LOREE KLUTTZ AND NICHELLE T. ICLUTTZ 

No. 7019SC95 

(Filed 25 February 1970) 

1. Constitutional Law 5 26- F u l l  Fa i th  a n d  Credit - interlocutory 
order  

The Full Faith and Credit Clause of the U. S. Constitution, Art. IV, 5 
1, does not conclusively bind the courts of this state to give greater effect 
to a decree of another state than it has in that state, or to treat as final 
and conclusive an order of a sister state which is interlocutory in nature. 

2. Divorce and  Alimony 5 2- jurisdiction to determine child cus- 
tody - physical presence in State  

The courts of this State have jurisdiction to enter orders providing for 
the custody of minor children when the children are physically present 
in this state. G.S. 50-13.8(c) (2) ( a ) .  

1 3. Divorce a n d  Alimony 3 R"-- modification of foreign child-custody 
decree 

When an order for custody has been entered by a court in another state, 
a court of this state may, upon gaining jurisdiction, and upon a showing 
of changed circumstances, enter a new order. G.S. 50-13.?(b). 

4. Divorce a n d  Alimony § 2% foreign child-custody order  - discre- 
tion of court  t o  decline jurisdiction 

Upon a finding of fact that a court in another state has assumed juris- 
diction to determine child custody and that the best interest of the child 
and the parties would be served by having the matter disposed of in that 
jurisdiction, the court may, in its discretion, refuse to exercise jurisdic- 
tion. G.S. 50-13.5 (c) (5). 
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5. Constitutional Law § 26; Divorce a n d  Alimony 8 foreign 
child-custody decree - P u l l  Faith a n d  Credit - jurisdiction of court 
-refusal to hear  evidence 

In this habeas corpus proceeding to compel the father and paternal 
grandparents to return the custody of minor children now physically 
present in this State to the mother, who had been granted cnstody of the 
children by the courts of another state, the trial court erred in refusing 
to hear evidence offered by the father and paternal grnndparents on the 
ground that Full Faith and Credit prevented him from issuing any order 
other than one which would require compliance with the foreign decree, 
since the court had jurisdiction to modify the foreign decree upon a show- 
ing of changed circumstances, and it  does not appear that the court was 
exercising the discretion to decline jurisdiction granted him by G.S. 50- 
13.5 (c)  ( 3 ) .  

APPEAL by respondents, residents of ROWAN County from an 
order entered on 3 September 1969 by Seay, J., while presiding a t  
the 25 August 1969 Ordinary Mixed Session of FORSYTH County Su- 
perior Court. 

Petitioner applied for a writ of habeas corpus in Rowan County 
alleging in pertinent part as follows. She and her husband were resi- 
dents of California. They separated, and petitioner instituted an ac- 
tion there for separate maintenance. Personal service was had on 
her husband, Herman E. Kluttz. Both parties were present in the 
California court, and on 14 May 1969, an interlocutory order was 
entered awarding petitioner custody of the three minor children of 
the parties. Subsequently she allowed the children to visit their pa- 
ternal grandparents in China Grove, North Carolina. The respond- 
ents, who are the paternal grandparents and her husband, now refuse 
to return the children to her custody. Seay, J., issued the writ on 26 
August 1969 and ordered the respondents to have the children be- 
fore him on 3 September 1969 in the Superior Court of Forsyth 
County. From an order requiring respondents to return the children 
to the custody of the petitioner, respondents appeal. 

Woodson, Hudson & Busby by Max Busby for petitioner up- 
pellee. 

Johnson, Davis & Horton by James C. Davis and Clarence E. 
Horton, Jr., for respondent appellants. 

[5] The record on appeal contains petitioner's application, the 
writ of habeas corpus, the order of the California court, a transcript 
of the colloquy between the court and counsel, and Judge Seay's 
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order. It appears from the transcript of the colloquy between the 
court and counsel for respondents that the trial judge took the po- 
sition that the only issue before him was the legality of the Cali- 
fornia order and declined to hear testimony in the case. Respond- 
ents' attorney requested the court to consider certain affidavits and 
the testimony of the children. The court declined and stated to re- 
spondents' counsel : 

"The thing to do was for him to appeal from this order. I 
don't see anything other than to say that the full faith and 
credit clause of the United States Constitution prevents me 
from doing anything other t ,hm issuing whatever order is nec- 
essary to give full faith and credit to the California order, and 
that i t  be complied with. It 's not a matter for me to decide who 
gets custody, somebody else already decided." 

The order from which respondents appeal recites in part: 

"[Tlhe court finding as a fact that the Superior Court of the 
State of California for the County of San Bernardino had ju- 
risdiction over the parties and the subject matter and that  said 
order is entitled to full faith and credit and that under said 
order Sharron R. Kluttz is entitled to custody of the aforemen- 
tioned minor children." 

The learned trial judge erred in declining to hear respondents' 
evidence on the ground that  the Full Faith and Credit Clause of the 
Constitution prevented him from issuing any order other than one 
which would require compliance wit,h the order previously entered 
by the California court. 

11-31 The Full Faith and Credit Clause of the United States Con- 
stitution, Article IT, § 1, does not conclusively bind the North Car- 
olina courts to give greater effect to a decree of another state than 
it  has in that state, or to treat as final and conclusive an order of a 
sister state which is interlocutory in nat,ure. Rothman v. Rothrnan, 
6 N.C. App. 401, 170 S.E. 2d 140. The courts of this State have ju- 
risdiction to enter orders providing for the custody of minor chil- 
dren when the children are physically present in this State. G.S. 
50-13.5(c) (2)a. When an order for custody has been entered by a 
court in another state, a court of this state may, upon gaining ju- 
risdiction, and upon a showing of changed circumstances, enter a 
new order. G.S. 50-13.7(b) ; I n  Re Marlowe, 268 N.C. 197, 150 S.E. 
2d 204. 

[4, 51 This is not to  say that jurisdiction must be exercised in 
every custody proceeding where jurisdiction exists. Upon a finding 
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of fact that a court in another state has assumed jurisdiction to de- 
termine the matter and that the best interest of the child and the 
parties would be served by having the matter disposed of in that 
jurisdiction, the court may, in its discretion, refuse to exercise ju- 
risdiction. G.S. 50-13.5(c) (5). This statute, however, has no appli- 
cation to this appeal because there was no finding of fact that the 
best interests of the children and the parties would be served by 
having the matter disposed of in the California court, and i t  does 
not appear that the trial judge was acting in the exercise of the dis- 
cretion granted him. 

The judgment entered below is set aside and the cause is re- 
manded for hearing in compliance with this opinion and appIicabIe 
rules of law. 

Reversed. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE O F  NORTH CAROLINA v. ARTHUR JACKSON, ALIAS 
HARVEY MILLS 

No. 7019SC147 

(Filed 25 February 1970) 

1. Criminal Law 88 156, 157- necessary par t s  of record - o r d e r x -  
lowing certiorari 

Where the record did not contain the order of the Court of Appeals al- 
lowing defendant's petition for writ of certiorari, or any reference thereto, 
the case is subject to dismissal. 

2. Criminal Law 8 17& law of the case - nonsuit issue 
Decision of the Supreme Court on a prior appeal of defendant's larceny 

conviction was conclusive on the issue of nonsuit in his appeal of the re- 
trial to the Court of Appeals. 

8. Burglary and  Unlawful Breakings 8 6; Larceny 8 8; Criminal Law 
g 16- instructions o n  recent possession - retrial - prejudicial 
e r ror  

Where the trial court in the original larceny and burglary prosecution 
committed reversible error in its instruction on the presumption of guilt 
arising from the unexplained possession of recently stolen property, failure 
of the court on retrial to charge on the presumption could not be prej- 
udicial to defendant, the court having eliminated any possibility of error. 
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ON certiorari to the Superior Court of ROWAN County to review 
trial before Crissman, J., 5 May 1969 Session. 

The defendant was charged in a proper two-count bill of indict- 
ment with burglary in the first degree and felonious larceny. Upon 
the call of the case for trial a t  the 5 May 1969 Criminal Session of 
Superior Court of Rowan County, the Solicitor on behalf of the 
State announced that the defendant would not be tried on the cap- 
ital offense, but would be tried for felonious breaking and entering 
and larceny. To the charge the defendant entered a plea of not 
guilty. The case was submitted to a jury on the State's evidence, as 
the defendant elected to introduce no evidence. The jury returned 
a verdict of guilty as charged, and the court entered a judgment con- 
fining the defendant in the State's Prison for not less than 8 nor more 
than 10 years on the count of felonious breaking and entering with 
intent to commit larceny, and not less than 5 nor more than 7 years 
on the count of larceny. 

The defendant appealed for errors alleged to have been com- 
mitted in the trial. 

Attorney General Robert Morgan by Staff Attorney James L. 
Blackburn for the State. 

Herman L. Taylor for defendant appellant. 

CAMPBELL, J. 

[I] Time for filing the appeal expired, and the defendant duly pe- 
titioned this Court for a writ of certiorari, which was allowed. The 
record fails to contain the order allowing the certiorari or any refer- 
ence thereto, and for failure to submit the complete record, this case 
is subject to being dismissed. 

The evidence on behalf of the State was substantially the same 
as in the previous trial of this defendant. The defendant had been 
tried previously for the same offense a t  the 1 May 1967 Criminal 
Session of the Rowan Superior Court; and for error in the charge 
of the court on that trial, a new trial was granted. State v. Jackson, 
274 N.C. 594, 164 S.E. 2d 369 (1968). Since the facts are set out in 
that case, i t  is unnecessary to repeat the factual situation. 

121 In  this trial the defendant asserts that there was error in the 
failure of the court to sustain the defendant's motion for judgment 
of nonsuit on the charge of larceny. The decision of the Supreme 
Court in State v. Jackson, supra, is conclusive in regard to this as- 
signment of error when the court stated in that decision: 
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"The denomination of the bills found on the defendant, and 
Mr. Steele's evidence with respect to his identity, were sufficient 
to go to the jury on both counts in the indictment." 

This assignment of error is indeed frivolous. 
The defendant next asserts that the trial judge committed error 

in the charge to the jury as to the applicable law pertaining to lar- 
ceny. We have carefully read the charge of the trial court to the 
jury, and i t  was fair and completely adequate as to the law in- 
volved in the crime of larceny. 
[3] The defendant makes a most novel argument in that  he as- 
signs as error the failure of the trial court to charge with regard to 
the inference of guilt arising from the unexplained possession of re- 
cently stolen property. The application of this principle was the er- 
ror in the previous trial of this defendant as pointed out by the Su- 
preme Court in State v. Jackson, szi,pra. This time the trial judge did 
not charge with regard to any inference of guilt arising from the un- 
explained possession of recently stolen property and thereby com- 
pletely avoided any error in this regard. It is novel, to say the least, 
but certainly unsound, to argue that by thus eliminating a possible 
error, t'he defendant has been prejudiced. 

We have carefully reviewed the record in this case and find no 
prejudicial error. 

No error. 

PARKER and HEDRICIC, JJ., concur. 

STATE OF TEXAS v. ELBERT RHOADES 
No. 7023S0138 

(Filed 25 February 1970) 

Habeas Corpus § 4; Extradition- legality of restraint - appellate 
review 

No appeal lies from an order entered in a habeas corpus hearing that 
inquired into the legality of defendant's restraint under extradition pro- 
ceedings instituted by another state; but the remedy, if any, is by petition 
for writ of certiorari addressed to the sound discretion of the appellate 
court. 

ATTEMPTED appeal by defendant from an order of Gambill, J., 
dated 17 October 1969, denying relief upon a habeas corpus pro- 
ceeding. 
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At the November 1967 Term, 175th District Court of Bexar 
County, Texas, the grand jury returned a true bill of indictment 
charging Elbert Rhoades with the offense of conversion by a bailee 
of property of a value of $50.00 and over, under the provisions of 
Article 1429 of the Penal Code, Vernon's Texas Statutes. 

On 27 February 1968, application was made by the District At- 
torney for the County of Bexar, Texas, to the Governor of the State 
of Texas requesting issuance of a requisition to the Governor of 
North Carolina for the apprehension of and the return of Elbert 
Rhoade~ to the State of Texas. On 5 March 1968, the Governor of 
the State of Texas forwarded to the Governor of North Carolina a 
request for the extradition of Elbert Rhoades in accordance with the 
Uniform Criminal Extradition Act. 

After defendant was granted a hearing before the Chairman of 
the Board of Paroles, the Governor of North Carolina, on 12 April 
1968, issued his warrant for the arrest of defendant in accordance 
with the Uniform Criminal Extradition Act, G.S. 15-55, et seq. 

On 17 April 1968, defendant filed an application for a writ of 
habeas corpus to inquire into the legality of his restraint. The appli- 
cation was filed with Judge Gambill, Resident Judge of the Twenty- 
third Judicial District, which includes Wilkes County, North Car- 
olina, wherein defendant was confined by the sheriff. On 17 April 
1968, Judge Gambill issued a writ of habeas corpus requiring the 
production before him of the person of the defendant on 17 May 
1968. The defendant having been allowed to post an appearance 
bond, and having duly posted such bond, thc hearing on the return 
to the writ of habeas corpus was postponed from time to time with- 
out objection by defendant or the State. 

On 17 October 1969, the hearing on the return to the writ was 
held before Judge Gambill, and by his order dated 17 October 1969, 
filed 1 November 1969, Judge Gambill found that defendant was in 
the State of Texas a t  the time the crime is alleged to have been com- 
mitted, and he further found that defendant is the person sought by 
the State of Texas in this extradition proceeding. Judge Gambill 
thereafter dissolved the writ of habeas corpus and directed that de- 
fendant be returned to the State of Texas. Defendant gave notice of 
appeal and docketed a record on appeal in this Court. 

Robert Morgan, Attorney General, by Dale Shepherd, Staff At- 
torney, for the State. 

McElwee, Hall & Herring, by John E. Hall, for defendant a p -  
pellant. 
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This is an attempted appeal from an order entered a t  the conclu- 
sion of a habeas corpus hearing to inquire into the legality of de- 
fendant's restraint under extradition proceedings instituted by the 
State of Texas. 

"Except in cases involving the custody of minor children, G.S. 
17-40 [repealed in 1967 but reprovided by G.S. 50-13.5(b) (2) 1,  no 
appeal lies from a judgment rendered on return to a writ of habeas 
corpus. I n  re Steele, 220 N.C. 685, 687, 18 S.E. 2d 132, 134, and 
cases cited; In  re Renfrow, supra [2'47 N.C. 55, 59, 100 S.E. 2d 315, 
3171. The remedy, if any, is by petition for writ of certiorari, ad- 
dressed to the sound discretion of the appellate court. I n  re Lee 
Croom, 175 N.C. 455, 95 S.E. 903." State v. Lewis, 274 N.C. 438, 
441, 164 S.E. 2d 177. See also; I n  re Palmer, 265 N.C. 485, 144 S.E. 
2d 413; State v. Burnette, 173 N.C. 734, 739, 91 S.E. 364; I n  re Wd- 
son, 3 N.C. App. 136, 164 S.E. 2d 56; State v. Green, 2 N.C. App. 
391, 163 S.E. 2d 14; 2 McIntosh, N.C. Practice 2d, $ 2464(9). The 
same rule applies to hearings on return to writs of habeas corpus in 
extradition proceedings. In  re Malicord, 211 N.C. 684, 191 S.E. 730; 
I n  re Guerin, 206 N.C. 824, 175 S.E. 181; In  re Bailey, 203 N.C. 362, 
166 S.E. 165; I n  re Hubbard, 201 N.C. 472, 160 S.E. 569. 

As an attempted appeal, the same must be dismissed. However, 
we have considered the record and brief as a petition for writ of 
certiorari, and, after reviewing the record, we deny the same. 

Appeal dismissed. 

Petition denied. 

BRITT and GRAHAM, JJ., concur. 

STATE O F  NORTH GAROLIINA V. TRAVIS ALLEN DENNIS 

No. 7018SC142 

(Filed 25 February 1970) 

1. Criminal Law § 76- admissibility of confession - voir dire hearing 
When a purported confession of a defendant is offered into evidence 

and defendant objects, the trial judge, in the absence of the jury, must 
hear evidence of both the State and the defendant upon the question of 
the voluntariness of defendant's statcrnents. 
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9. Criminal Law 8 76- admissibility of confession - necessity f o r  
Andings of fact  

If conflicting evidence is offered a t  a voir dire hearing to determine the 
admissibility of a confession, the trial judge must make findings of fact 
to show the basis of his ruling on the admissibility of the confession. 

3. Criminal Law 9 76- admissibility of confession - sufficiency of 
Andings of fact  

Where the findings of fact are not sufficient to support the conclusion 
that defendant's confession was made voluntarily and understandingly, 
admission of the confession will not be upheld. 

4. Criminal Law § 76- admissibility of confession -failure t o  find 
facts 

Where defendant testified on votr dire that he had been drinking cough 
syrup just prior to being picked up by the police for questioning and that 
the cough syrup had made him dizzy and "dope-like," the trial court com- 
mitted prejudicial error in failing to make findings of fact to support its 
conclusion that defendant's confession was made freely, voluntarily and 
understandingly. 

ON certiorari to review the trial had before Bowman, S.J., 31 
March 1969 Session GUILFORD Superior Court. 

The defendant, Travis Allen Dennis, was arrested on 7 Novem- 
ber 1968 and charged with the armed robbery of Henry Kellam, a 
resident of Guilford County, North Carolina. The defendant was 
incarcerated in the Greensboro, North Carolina, jail where he re- 
mained until his trial on 1 April 1969. Defendant, through his court- 
appointed attorney, made a motion to have his case continued, which 
motion was denied and trial was had on a valid bill of indictment 
charging armed robbery. From a verdict of guilty the defendant re- 
ceived a sentence of twenty-five to thirty years from which he gave 
notice of appeal to this Court. The transcript of the trial was not 
completed in time for the defendant to perfect his appeal; therefore, 
petition for certiorari was granted by this Court. 

Robert Morgan, Attorney General, Ralph Moody, Deputy At- 
torney General, and Donald M. Jacobs, Staff Attorney, for the State. 

I J. C. Barefoot, Jr., Attorney for the defendant appellant. 

[I-31 The defendant contends that the trial court committed error 
in allowing a purported confession into evidence without first mak- 
ing sufficient findings of fact to support the conclusion that the con- 
fession was made voluntarily and understandingly. In  North Car- 
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olina when a statement is offered as evidence and the defendant ob- 
jects to its admission, the trial judge, in the absence of the jury, must 
hear evidence of both the State and the defendant upon the ques- 
tion of the voluntariness of the defendant's statements. State v. 
Moore, 275 N.C. 141, 166 S.E. 2d 53 (1969) ; State v .  Gray, 268 
N.C. 69, 150 S.E. 2d 1, cert den. 386 U.S. 911 (1966). If conflicting 
evidence is offered a t  the voir dire hearing, the judge must make 
findings of fact to show the basis of his ruling on the admissibility 
of the evidence offered. State v .  Moore, supra; State v .  Bishop, 272 
N.C. 283, 158 S.E. 2d 511 (1968) ; State v .  Conyers, 267 N.C. 618, 
148 S.E. 2d 569 (1966) ; State v .  Williford, 275 N.C. 575, 169 S.E. 
2d 851 (1969). Where the findings of fact are not sufficient to sup- 
port the conclusion that the statements were made voluntarily and 
with understanding, any admission of the confession will not be up- 
held. State v .  Williford, supra. In the present case, Officer R. C. 
Booth of the Greensboro Police Department, on voir dire examina- 
tion, testified that he interrogated the defendant and secured state- 
ments from him which he later prepared in written form but that the 
defendant has not seen nor signed the written statement. The de- 
fendant denied making a confession to Officer Booth and said he was 
only trying to cooperate with him as he had in the past. H e  testified 
that he had been drinking Romoloff Cough Syrup just prior to be- 
ing picked up by the police for questioning and that the cough 
syrup made him dizzy and "dope-like". 

After hearing the testimony of the police officer and the defend- 
ant on voir dire, the following adjudication was entered into the 
record by Judge Bowman: 

"FINDINGS OF FACT AND CONCLUSIONS OF LAW 

"COURT: Let the record show that from the evidence heard 
the Court determines and adjudges that the defendant's state- 
ment was freely, understandingly, and voluntarily made and 
made without undue influence, compulsion or duress and with- 
out promise of leniency. All right." 

[4] This adjudication contains no findings of fact concerning the 
circumstances and conditions surrounding the interrogation of the 
defendant by Officer Booth nor does it contain any findings of fact 
as to the mental and physical condition of the defendant a t  the time 
he made the purported confession. Although the record of the trial 
is replete with evidence from which Judge Bowman could have made 
findings of fact to support his conclusion that the statement was 
made voluntarily and understandingly, his adjudication is completely 
devoid of any findings of fact. The failure to make requisite findings 
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of fact and the subsequent admission of t,he defendant's statements 
into evidence by Judge Bowman is prejudicial error. 

Since there must be a new trial, we do not deem i t  necessary to 
discuss the remaining assignments of error as they may not arise on 
another trial. 

For error committed in the trial, the defendant is entitled to a 
New trial. 

CAMPBELL and PARKER, JJ., concur. 

STATE v. WAYNE LAMARR YOUNG 

KO. 7022SC51 

(Filed 25 February 1970) 

a. Criminal Law § 161- appeal - sufflciency of objections and excep- 
tions 

The Court of Appeals ordinarily will not consider questions not prop- 
erly presented by objections duly made and exceptions duly entered. 

2. Criminal Law 9 161- appeal - sufflciency of exceptions - review 
of face of the record 

Exceptions which appear nowhere in the record except under the pur- 
ported assignment of error will not be considered; nevertheless, the ap- 
peal itself will be considered as  an exception to the judgment presenting 
the face of the record for review. 

S. Criminal Law § 143- revocation of probation - notice and hearing 
A convicted defendant released on probation is entitled to notice and 

a hearing on the issue of whether he has broken the conditions of proba- 
tion before the probation can be revoked. G.S. 15-200.1. 

4. Criminal Law 143- revocation of probation - probation report - admissibility 
In  a hearing to revoke defendant's probation, the verified report of the 

probation officer stating in detail defendant's alleged violations of the con- 
ditions of probation is competent evidence. 

APPEAL by defendant from Seny, J., 18 August 1969 Mixed Ses- 
sion DAVIDSON Superior Court. 

Two criminal cases against the defendant were consolidated for 
hearing. Both were appeals from orders revoking probation and ef- 
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fecting sentences of imprisonment. One was a 12-month sentence 
previously imposed in the Davidson County Court upon his plea of 
guilty to two counts of issuing worthless checks. The other was a 
6-month sentence as a result of his plea of guilty to malicious dam- 
age to real property. The defendant appeared in person and was rep- 
resented by counsel. 

The record does not contain a transcript of the proceedings b u t  
recites that  the court considered the probation officer's report stat- 
ing the grounds upon which probation was prayed to be revoked an& 
that  the court questioned the defendant. The probation officer's re- 
port was verified. The trial judge made detailed findings of fact as 
to the manner in which defendant had violated the terms of his pro- 
bation by failing to work a t  suitable employment, failing to remain 
within a specified area and violating the penal laws of the State. 

An active sentence was put into effect in each case. Defendant, 
later gave notice of appeal in the form of an undated written note, 
On 25 September 1969, May, J., presiding over the Superior Court. 
of Davidson County, made entries of appeal for defendant and ap- 
pointed counsel to perfect his appeal to this Court. 

Attorney General Robert Morgan b y  Staff Attorney L. Philip 
Covington for the State. 

Walser, Brinlcley, Walser and McGirt b y  Charles H .  McGirt f o r  
the defendant appellant. 

VAUGHN, J. 

[I,  21 There are no exceptions in this record. The Court ordi- 
narily will not consider questions not properly presented by objec- 
tions duly made and exceptions duly entered. Exceptions which ap- 
pear nowhere in the record except under the purported assignment 
of error will not be considered. Kevertheless, the appeal itself will 
be considered as an exception to  the judgment' presenting the face 
of the record for review. 1 Strong, N.C. Index 2d, Appeal and Error, 
5 24, p. 146. 

[3, 41 We have carefully reviewed the record and duly considered 
the brief filed by defendant's court-appointed attorney. I n  this State 
a convicted defendant, released on probation, is entitled to notice 
and a hearing on the issue of whether he has broken the conditions 
of probation, before the probation can be revoked. The record dis- 
closes that  the defendant was duly sewed with notice as provided 
by G.S. 15-200.1. Each of Judge Seay's orders revoking probation 
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recited: "THIS CAUSE coming on to be heard, and being heard 
. . . the defendant being in court in person, and being represented 
by counsel, . . ." The judge had before him a verified report of 
the probation officer stating in detail alleged violations of the con- 
ditions of probation by defendant. The report was competent evi- 
dence. State v. Duncan, 270 N.C. 241, 154 S.E. 2d 53. The detailed 
findings of fact by the trial judge clearly support the judgment en- 
tered. We hold, therefore, that no error appears on the face of the 
record before us. 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE O F  NORTH CAROLINA v. LARRY BLIZZARD 

No. 708SC81 

(Filed 25 February 1970) 

1. Criminal Law gjg 156, 167- case on appeal - order allowing writ 
of certiorari 

In all cases which come before the Court of Appeals by certiorari, a 
copy of the order granting the writ should be included a s  part of the 
case on appeal. 

2. Homicide gj 2 6  failure to instruct on defense of accident 
In  this second-degree murder prosecution, the trial court did not err 

in failing to charge the jury on the defense of accident or misadventure, 
where the State's evidence tended to show that defendant shot deceased 
three times with a pistol after having robbed him and while holding him 
captive a t  gunpoint for two hours, during which time deceased begged for 
his life and made several attempts to escape, and defendant did not con- 
tend that the shooting was accidental but testified that i t  was the State's 
witness who shot deceased. 

ON Certiorari from Mintz, J., June 1969 Session of LENOIR Su- 
perior Court. 

Defendant was charged by bill of indictment with the crime of 
first-degree murder. He was tried for murder in the second degree 
o r  manslaughter. H e  pleaded not guilty. The jury found him guilty 
of murder in the second degree and from judgment of imprisonment 
imposed thereon, defendant in apt time gave notice of appeal. The 
appeal was not perfected within t,he time permitted by the Rules of 
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the Court of Appeals and this Court subsequently granted defend- 
ant's petition for certiorari to perfect a late appeal. 

Attorney General Robert Morgan and Staff Attorney Carlos W ,  
-Wurray, Jr., for the State.  

Turner & Harrison, b y  Fred W.  Harrison, for defendant appel- 
lant. 

[I] The case on appeal as prepared on behalf of the defendant 
and filed in this Court makes no reference to the order granting 
certiorari. Failure to include t,his in the record would make i t  ap- 
pear, insofar as the record before us is concerned, that the case comes 
up on a late appeal which would be subject to dismissal for failure 
to comply with the Rules of this Court. Therefore, in all cases which 
come before us by certiorari i t  is important that  a copy of the order 
granting the writ be included as part of the case on appeal. 

[2] Defendant's sole assignment of error in this case is that  t he  
trial court erred in failing to charge the jury regarding homicide by 
an accidental shooting. There is no merit to this assignment of error. 
While it  is the duty of the trial judge even without special requesh 
to declare and explain the law as to all substantial features of t he  
case arising on the evidence, G.S. 1-180, State v. Mercer, 275 N.C. 
108, 165 S.E. 2d 328, State v. Ardrey, 232 N.C. 721, 62 S.E. 2d 53, 
the defense of homicide by accident or misadventure did not arise 
upon the evidence in this case. Without reciting all of the evidence, 
suffice it  to say that  the State's evidence, presented principally in 
the testimony of an eyewitness, tended to show that  defendant shob 
the deceased a t  least three times with a .22 caliber pistol, after hav- 
ing robbed him and while holding him captive a t  gunpoint over a 
period of approximately two hours, during which time the deceased 
begged for his life and made several attempts to escape. The defend- 
ant, who testified in his own defense, never contended that  the  
shooting was accidental. On the contrary, he denied he had shot a t  
all, testifying that i t  was the State's witness who had done so. From 
their verdict i t  is evident the jury believed the State's witness 
rather than the defendant. I n  the record before us we find 

No error. 

CAMPBELL and HEDRICK, JJ., concur. 
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STATE OF KORTH CAROLINA v. WILLIAM SHERMAN GWYN 

KO. 7019SCS8 

(Filed 25 February 1970) 

1. Criminal Law § 161- appeal as exception to the judgment 
An appeal is an exception to the judgment, presenting the face of the 

record proper for review. 

2. Criminal Law § 157- appeal - necessary parts of record proper - 
armed robbery 

The record proper in this armed robbery prosecution consists of the 
bill of indictment charging the defendant with armed robbery, the defend- 
ant's plea of not guilty, the verdict of the jury, and the judgment im- 
posed. 

3. Robbery § 6- sentence - armed robbery conviction 
A sentence of imprisonment of not less than fourteen years nor more 

than eighteen years is not excessive under G.S. 1487. 

APPEAL by defendant from Lupton, J., September 1969 Session 
of Superior Court held in RANDOLPH County. 

Defendant was tried upon a bill of indictment charging him with 
the felony of armed robbery. The defendant entered a plea of not 
guilty. The jury returned a verdict of "guilty as charged in the bill 
of indictment." 

From a judgment of imprisonment for not less than fourteen 
years nor more than eighteen years, the defendant appealed to the 
Court of Appeals. 

Attorney General Robert Morgan and S ta f f  Attorney Richard N. 
League for the State. 

Coltrane & Gavin by W.  E.  Gavin for the defendant appellant. 

The evidence for the State tended to show that in Randolph 
County on 13 May 1969 between six and seven o'clock p.m. the de- 
fendant, using a "sawed-off shotgun," robbed the victim of between 
twelve and fourteen hundred dollars. The evidence for the defend- 
ant tended to show that he was not in Randolph County a t  any time 
on the date of 13 May 1969 and did not rob the victim of any money. 

[I-31 Defendant makes no assignments of error based on excep- 
tions properly taken. However, an appeal is an exception to the 
judgment, presenting the face of the record proper for review. State 
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v. Elliott, 269 N.C. 683, 153 S.E. 2d 330 (1967). The record proper 
in this criminal case consists of the bill of indictment charging the 
defendant with armed robbery, the defendant's plea of not guilty, 
the verdict of the jury, and the judgment imposed. State v. Stubbs, 
265 N.C. 420, 144 S.E. 2d 262 (1965) ; State v. Moore, 6 N.C. App. 
596, 170 S.E. 2d 568 (1969). The bill of indictment appears to be 
proper in form. Upon the defendant's plea of not guilty, the trial was 
properly by jury. There was no error in the jury's verdict. The sen- 
tence to imprisonment for not less than fourteen years nor more than 
eighteen years is not excessive under the statute, G.S. 14-87, which 
provides that  the punishment for the felony of armed robbery shall 
be imprisonment for not less than five nor more than thirty years. 

I n  the trial we find 

No error. 

MORRIS and VAUGHN, JJ. ,  concur 

LONNIE RATVON SURRATT v. STBTE OF KORTH CAROLINA 

No. 7022SC144 

(Filed 28 February 1970) 

Habeas Corpus § 4- appellate review 
Except in cases involving the custody of minor children, no appeal lies 

from a habeas corpus judgment, such judgment being reviewabie only by 
way of certiorari if the appellate court, in its discretion, chooses to grant 
such a writ. 

APPEAL by petitioner from May, S.J., 29 September 1969 Ses- 
sion of DAVIDSON Superior Court. 

On 17 June 1969 petitioner, with the assistance of court-appointed 
counsel, filed an amended application for writ of habeas corpus in 
the Superior Court of Davidson County. I n  his amended application 
petitioner alleged: In November 1962 he was indicted by a grand 
jury in Davidson Superior Court for (1) first-degree n~urder and 
(2) breaking and entering and larceny. At the 18 March 1963 Ses- 
sion of Davidson Superior Court, he pleaded guilty to second-degree 
murder and breaking and entering and larceny. On the murder charge, 
he was given a prison sentence of not less than 25 nor more than 30 
years; on the other charge, he was given a prison sentence of seven 
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to ten years to begin a t  expiration of sentence imposed on the mur- 
der charge. Petitioner is now serving the sentences imposed but al- 
leges his imprisonment is illegal because of constitut,ional violations 
in connection with his arrest and trial. 

A hearing was conducted on the application, with petitioner and 
his counsel present and participating. After hearing the testimony 
presented by petitioner and his witnesses and considering  aid tes- 
timony and other evidence introduced, Judge May entered judgment 
in which he found facts, made conclusions of law, adjudged that pe- 
titioner was lawfully restrained and imprisoned, and denied pe- 
titioner's prayer that  he be released from prison. Petitioner attempts 
to appeal from said judgment. 

Attorney General Robert Morgan and Staff Attorney Edward L. 
Eatman, Jr., for the State. 

William H. Steed for petitioner appellant. 

The attorney general has moved in this Court that  the appeal be 
dismissed for that  no appeal lies from a judgment rendered on re- 
turn of a writ of habeas corpus to obtain freedom from restraint, re- 
view being solely by certiorari. The motion is well taken. 

It is well established in the Appellate Division of the General 
Court of Justice of North Carolina that, except in cases involving 
the custody of minor children, an appeal is not allowed from a judg- 
ment entered in a habeas corpus proceeding, such judgment being 
reviewable by way of certiorari if the court, in its discretion, chooses 
to grant such a writ. State v. Lewis, 274 N.C. 438, 164 S.E. 2d 177; 
I n  Re  Palmer, 265 N.C. 485, 144 S.E. 2d 413; I n  Re Relzfrow, 247 
N.C. 55, 100 S.E. 2d 315; I n  Re Steele, 220 K.C. 685, 18 S.E. 2d 132 
(cert. den. 316 U.S. 686, 86 L. Ed. 1758, 62 S. Ct. 1275); I n  Re 
Wilson, 3 N.C. App. 136, 164 S.E. 2d 56. Accordingly, petitioner's 
appeal is dismissed. 

Treating the papers whereon the appeal was taken as a petition 
for writ of certiorari, certiorari is denied. 

Appeal dismissed. 

Certiorari denied. 

BROCK and GRAHAM, JJ., concur. 
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U T I E  W. GOLDMAN v. PARKLAND O F  DALLAS, INC. 

No. 7018SC42 

(Filed 1 April 1970) 

1. Process § 1 6  service of process - nonresident defendant - min- 
imum contacts 

A state court may acquire in pwsonam jurisdiction over a nonresident 
defendant where the nonresident defendant has minimum contacts with 
the state such that the maintenance of the suit does not offend traditional 
notions of fair play and substantial justice. 

2. Process 8 1 6  service o n  nonresident - single contract made  i n  
this state  

A single contract, when it  is made or is to be performed in North 
Carolina, is sufficient to subject the nonresident corporation to suit in this 
state under G.S. 55-145 (a )  (1).  

3. Appeal a n d  E r r o r  8 57- Andings of fact  - conclusiveness on  re- 
view 

Findings of fact are conclusive if supported by competent evidence, even 
though there is evidence contra. 

4. Process § 14-- service on  nonresident defendant- jurisdiction of 
s tate  court - contract made  jn this s ta te  

I n  an action by a salesman, a resident of this state, against a nonresi- 
dent manufacturer of dresses for breach of contract, the manufacturer is 
subject to the i~ personam jurisdiction of the courts in this state under 
the provision of G.S. 55-145(a) (1) giving the courts jurisdiction in any 
cause of action arising out of a contract made in this state, where there 
was evidence that the parties entered into preliminary negotiations in 
another state on the possibility of the salesman's acting as a representa- 
tive of the manufacturer in the sale of its dresses; that the salesman later 
received a letter from the manufacturer ~ ta t ing  the terms of the contract 
whereby the salesman was to represent the manufacturer; that the letter 
provided that "if the above is agreeable, please sign and return the 
original copy of the letter;" and that the salesman signed the letter in 
this state and mailed i t  back to the manufacturer. 

5. Process 8 14- contract "made" in th i s  s ta te  
For a contract to be made in this state, within the purview of G.S. 

55-145(a) ( I) ,  it must be executed in this state; that is, the final act nee- 
essary to make it  a binding obligation must be done in this state. 

6 .  Contracts 5 % offer by mail -mode of acceptance 
An offer by mail, without more, carries with it  an implied invitation to 

accept or reject the offer by mail. 

APPEAL from Collier, J., 8 September 1969 Civil Session of GUIL- 
FORD Superior Court. 

This act,ion was commenced on 10 March 1969. The plaintiff, in 
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his complaint, alleged the following facts: Plaintiff is a resident of 
Guilford County, North Carolina. Defendant is a Texas corporation 
with its principal office in Dallas and is engaged in the business of 
manufacturing and selling dresses. Sometime around 4 January 
1968, the plaintiff and the defendant entered a written contract 
under which the plaintiff agreed to act as a manufacturer's repre- 
sentative for the defendant in the sale of defendant's dresses in cer- 
tain states in the Southeastern region of the United States. The con- 
tract between the parties was to  be for a period of one year com- 
mencing 4 January 1968 and terminating 3 January 1969. Compen- 
sation under the contract was to be by a commission on the sales 
of defendant's merchandise with a minimum "draw" of $250.00 per 
week. Other terms of the contract were as follows: 

"4. Responsibility towards samples. 
"A. All samples will be billed to  the salesman a t  one-half (x) the cost price. 

"B. After a style is taken out of the line, the salesman 
does not return the style to the company but sends 
his check for one-half (1/2) the cost price (the amount 
that  he has been billed) and a t  this point the sample 
becomes the property of the salesman to dispose of 
as he sees fit. 

"C. After you have received your bulletin about a style 
being taken out of the line, your personal check must 
be forwarded to the company within a two-week 
period. If the amount of the samples taken out of the 
line in one week exceeds $100 a t  half-price, we will 
accept a post dated check or several post dated checks 
if you should happen to be short of funds, but these 
checks should not be post dated for more than one 
month from the date of the bulletin. The check must 
be attached and returned with the out bulletin show- 
ing styles removed from the line. 

"D. All checks written for payment of samples must be 
noted with the bulletin date samples are taken out 
of the line and all checks and correspondence on this 
should be marked to the attention of Wanda Dantzler. 

"E. If a salesman's sample account is not up-to-date a t  
the end of a season or when a new season's samples 
are ready to ship, the new line will not be sent and 
we will discontinue the salesman's draw and/or com- 
mission overage. 
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"F. If a salesman leaves our employment or is released 
by the company, he has the privilege of ret'urning 
the line or sending his check for one-half the cost 
price. If t,hese samples are not accounted for within 
a two-week period from termination date, he is re- 
sponsible for the samples a t  full cost price. 

"5. We will deduct from your commission checks any direct 
charges incurred by you, phone calls, buyers gifts, etc., etc. 
Commissions are payable about ten (10) days after each cal- 
endar month, for the preceding month. The rate of commission 
is seven percent (7%) on all goods delivered into your terri- 
tory, as hereafter set forth and with the exceptions hereafter 
mentioned. Commissions will be figured on the gross, that  is 
before discount but after returns and allowances. 

"6. We shall have the option of accepting or rejecting any 
order taken by you, and no commission shall be payable here- 
under except on goods shipped by us and received and accepted 
by the purchaser, provided we guarantee to pay you commis- 
sion on a minimum of seventy (70%) per cent of accepted 
orders whether shipped or not. 

"7. You will have complete territorial rights in your terri- 
tory, as hereafter indicated, wit,h the exceptions mentioned 
below. 

''8. YOU will get no credit on delivery of merchandise in your 
territory to chain stores, particularly J. C. Penney Company, 
Inc.; Sears-Roebuck; and Montgomery Ward. Any merchan- 
dise you may sell these chains will be specifically subject to re- 
fusal by us if we do not consider the business desirable. You 
will get no credit on close-out special sales to any account un- 
less made by you. Occasionally, we do not pay seven (7%) 
per cent on certain items in the line. You will be advised spe- 
cifically about these whenever same are turned over to you for 
sale. At  present the entire line carries a full seven (7%) per 
cent commission. 

"9. You will get credit for merchandise delivered into terri- 
tory other than your own provided there is no other salesman 
in the particular territory, and provided you have sold the mer- 
chandise involved. 

"10. At present we have no New York office, but if we should 
open one and anyt,hing is sold for your territory by our New 
York office, you will have the right to turn down the order. If 
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you accept it, you will receive one-half the regular commission 
on merchandise involved against such order, but will receive full 
commission on reorders. 

"11. Your territory is as follows: Kentucky, West Virginia, 
Virginia, North Carolina, South Carolina, Alabama, Georgia, 
and Florida. 

"If the above is agreeable, please sign and return the original 
copy of this letter. 

"Sincerely, 

"PARKLAND OF DALLAS, INC. 

AGREED AND ACCEPTED 

"IRA ORENSTEIN ARTIE W. GOLDMAN 
Ira  Orenstein Artic Goldman 
Vice President" 

The complaint further :~lleges that  the plaintiff entered the per- 
formance of the contract in accordance with its terms but that  in 
June, 1968, the defendant attempted to terminate the contract by 
letter dated 20 June 1968 as follows: "In view of this, and since 
sales are still quite discouraging, I know that  you will agree to re- 
turn t,he line at the end of this month, and will no longer rcprsscnt 
us in the Southcast." The plaintiff alleges that  he attcmptcd to con- 
tinue to represent the defendant under the contract but that  the de- 
fendant made such further representation impossible by refusing to 
recognize the plaintiff's representation. The plaintiff contends that 
the terrnination of the contract by the defendant and its refusal to 
recognize his performance thereunder constituted a breach of the 
contract by the defendant and that as a result of the said breach the 
plaintiff has suffered da~nages in the amount of $7,000.00. 

Service of summons on the defendant was had by service on the 
Sccretary of State of North Carolina in conformance with the pro- 
visions of G.S. 55-144 through G.S. 55-146. 

On 13 May 1969, the defendant, by a special appearance, filed 
a motion to dismiss and to quash summons and to s ~ t  aside the at- 
tempted service of summons on the ground that the court had not 
acquired jurisdiction over the defendant because the defendant was 
a foreign corporation which was not doing business in North Car- 
olina, the contract out of which the plaintiff's cause of action arises 
was not made in North Carolina and there was no subst.antia1 per- 
formance under the contract in North Carolina. Attached to the 
motion to dismiss was the afidavit of I ra  Orenstein, Vice President 
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of the defendant corporation, in support of the motion. On 19 Sep- 
tember 1969, the plaintiff filed affidavits of Artie W. Goldman, Mrs. 
Artie W. Goldman and Mr. Leonard Smoler dealing with the cir- 
cumstances surrounding the making of the contract and the business 
activities of the defendant in North Carolina. 

The court considered the verified complaint and the affidavits 
filed by the parties and made the following findings of fact and con- 
clusions: 

"1. That the conversations between the plaintiff and the de- 
fendant's agent a t  the Atlanta Merchandise Mart the latter part 
of October, 1967, were preliminary negotiations looking toward 
the entry into a future contract; that the conversations consti- 
tuted neither an offer nor an acceptance of the terms of the con- 
tract attached to the Complaint as Exhibit 'A'. 
"2. That thc contract, Exhibit 'A', when forwarded by the de- 
fendant to the plaintiff in Greensboro for execution, constituted 
an offer to the plaintiff to enter into a contract upon the terms 
therein set forth; and that the said offer was accepted by the 
plaintiff in Greensboro, North Carolina, by his signature thereto, 
and the same became a binding contract between the parties a t  
the time the accepted offer was placed in the United States 
rnails in Greensboro, North Carolina. 
"Upon the foregoing findings of fact the Court concludes that  
the contract, an alleged breach of which is the subject of this 
action, was made in North Carolina. And thereupon it is 
"ORDERED that the defendant's motion to quash the service 
of process upon i t  and to dismiss this action be, and i t  is hereby 
denied. 
"FURTHER ORDERED that the defendant is allowed 30 days 
from the date of this order within which to file responsive 
pleadings. 
"At Greensboro on 22nd September, 1969. 

"ROBERT A. COLLIER, JR. 
"Judge Presiding" 

To the order of the court overruling the defendant's motion to 
dismiss the action for lack of jurisdiction, the defendant excepted 
and gave notice of appeal to the North Carolina Court of Appeals. 

Smith, Moore, Smith, Schell cmd Hunter, by Harold N. Hynum, 
Attorneys for the defendant appellant. 

John R. Hughes and Harry Rockzoell for the plaintifi appellee. 
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The only question raised by the appellant on this appeal is 
whether the court erred in denying appellant's motion to dismiss in 
that  the North Carolina courts do not have jurisdiction over the 
person of the defendant. 

The North Carolina long arm statute, G.S. 55-145(a) ( I ) ,  under 
which the appellee obtained service of process on the appellant, is 
as follows: 

"(a) Every foreign corporation shall be subject to suit in this 
State, by a resident of this State or by a person having a usual 
place of business in this State, whether or not such foreign cor- 
poration is transacting or has transacted business in this State 
and whether or not i t  is engaged exclusively in interstate or 
foreign commerce, on any cause of action arising as follows: 
''(1) Out of any contract made in this State or to be per- 
formed in this State; or . . . ." 

[I] G.S. 55-145(a) is applicable to foreign corporations which are 
not transacting business in Korth Carolina but who come within the 
purview of any one of the four specific and well-delineated areas 
listed therein. A State court may acquire i n  personam jurisdiction 
over a nonresident defendant under principles established by the 
United States Supreme Court where the nonresident defendant has 
"minimum contacts" with the State such that  the maintenance of 
the suit does not offend "traditional notions of fair play and sub- 
stantial justice." International Shoe Co. v. Washington, 326 US.  310, 
66 S. Ct. 154, 90 L. Ed. 95 (1945) ; McGee v. International Life Ins. 
Co., 355 U.S. 220, 78 S. Ct. 199, 2 L. Ed. 2d 223 (1957). The de- 
cision reached by the Supreme Court in International Shoe, supra, 
marked a substantial departure from the prior standards of "con- 
sent", "doing business" and "presence" which were used to measure 
the permissible extent of judicial power over corporations. McGee, 
supra. The highwater mark was reached in the McGee case, supra, 
where the United States Supreme Court, in a unanimous decision, 
held that the tests laid down in International Shoe, supra, had been 
met even though there was but a single transaction which gave rise 
to the suit. To our knowledge the United States Supreme Court has 
not decided whether a single act, other than an insurance contract, 
or a single tort, will be sufficient to render a nonresident corpora- 
tion subject to the jurisdiction of a State court. 

The North Carolina Supreme Court, on the single occasion it  has 
had to consider the statute here involved, stated in Byharn v. Nu- 
tional Cibo House Corp., 265 N.C. 50, 143 S.E. 2d 225 (1965): 
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"A number of states have statutes similar to N.C.G.S. 55- 
145(a) (1). [In the judgment below the court inadvertently re- 
ferred to this statute as G.S. 55-145(1)]. These statutes gen- 
erally provide that  where the cause of action arises out of a 
contract with a foreign corporation, made in the forum state 
or to be performed in whole or in part in such state, an action 
in personam may be maintained in the forum state, upon sub- 
stituted service of process. I n  no instance has such statute been 
declared unconstitutional. (Citations omitted) ." 

[2] Clearly, this language indicates that our Supreme Court be- 
lieves that  a single contract, where it  is made or to be performed, in 
North Carolina, is sufficient to subject the nonresident corporation 
to suit in North Carolina under G.S. 55-145(a) (1). 

The appellant seeks to distinguish the present case from Byham, 
supra, and from Bowwan v. Curt G. Joa, Inc., (4th Cir. 1966), 361 
F. 2d 706. It should be pointed out that  neither of these cases in- 
volved a contract which was made in North Carolina but that in 
both instances the court found that  the contract involved was made 
in another state. In  the Byham case, supra, the court found that the 
contract in question was to be performed in North Carolina and, 
therefore, had a substantial connection with this state. I n  Bowman, 
supra, however, the Fourth Circuit held that a conditional sales con- 
tract was not to be performed in North Carolina and was not within 
the provisions of G.S. 55-145 (a) (1). 

The appellant also contends that  the contract involved in this 
case did not have the requisite ''minimum contacts" with this state 
to subject i t  to in personam jurisdiction. The appellant cites the cases 
of Erlanger Mills v. Cohoes Fibre Mills, (4th Cir. 1956)) 239 F. 2d 
502; Shepard v. Manufacturing Co., 249 N.C. 454, 106 S.E. 2d 704 
(1959) ; Putnam v. Publications, 245 N.C. 432, 96 S.E. 2d 445 (1957) ; 
and Golden Belt Manufacturing Co. v. Janler Plastic Mold Corp., 
(M.D.N.C. 1967), 281 F. Supp. 368, aff'd (4th Cir. 1968), 391 F. 2d 
267, in support of his contention. The appellant is correct in his 
statement that  these cases stand for the proposition that  substan- 
tial contacts are required to bring the appellant within G.S. 55- 
145(a) ; however, we do not agree that  this standard is applicable 
to the present case. G.S. 55-145(a) (1) confers jurisdiction upon our 
courts when the contract is made or to be performed in North Car- 
olina; therefore, where it is found that the contract was made in 
North Carolina or was to be performed in North Carolina, a suffi- 
ciently substantial contact to confer jurisdiction on the Korth Car- 
olina courts has been established. 
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13, 41 Thus, the essential question for decision is whether the 
findings of fact made by Judge Collier support his conclusion that  
the contract was made in North Carolina. It is established law that  
findings of fact are conclusive if supported by competent evidence 
even though there is evidence contra. Farmer v. Ferris, 260 N.C. 619, 
133 S.E. 2d 492 (1963). Judge Collier heard the appellant's motion 
upon affidavits offered by the parties. The affidavit of I ra  Orenstein 
was to the effect that  the written contract between plaintiff and de- 
fendant was made and arranged by the affiant in Atlanta, Georgia, 
in November, 1967, where he and the plaintiff orally agreed to the 
terms of the contract and that  the written agreement was used 
merely to confirm the oral agreement, and that upon his return to  
Dallas, Texas, he prepared a letter agreement which he placed in 
the mail to be delivered to the plaintiff for his signature. The a%- 
davit further states that  the agreement was not to be performed in 
North Carolina and that  the plaintiff was present in Dallas some- 
time in March, 1968, a t  which time the parties, by mutual consent, 
decided they would terminate their agreement as of 30 June 1968. 

I n  response to the affidavit filed by defendant, the plaintiff filed 
three affidavits. The affidavit of Artie W. Goldman was to the 
effect that  while he was in Atlanta, Georgia, in late October and 
early November, 1967, as a representative of Smoler Brothers of 
Chicago, Illinois, he was approached by Orenstein and that Oren- 
stein talked with him regarding the possibility of Goldman under- 
taking to represent Parkland of Dallas, Inc. His affidavit states that  
he told Orenstein that  he was not very interested in adding another 
line but that  in the event he did decide to represent Parkland he 
would consider no offer of less than $250.00 per week. His affidavit 
further states that this was the full extent of his conversation with 
Orenstein and that nothing was discussed concerning the matters in 
the contract in paragraph 4, sections ,4, B, C, Dl El or I?, or in para- 
graphs 5 or 6. He further stated in his affidavit that  he received the 
letter from the defendant sometime later and that  the discussion 
they had had in Atlanta, Georgia, had been completely forgotten by 
him but that  he discussed the offer with Smoler Brothers and de- 
cided to accept the defendant's offer and that he signed the letter 
and mailed it  back to the defendant. The affidavits of Mrs. Artie W. 
Goldman and Leonard Smoler of Smoler Brothers, tended to cor- 
roborate and substantiate the affidavit offered by the plaintiff. 

14-61 For a contract to be made in North Carolina, i t  must be 
executed in North Carolina, that  is, "the final act necessary to make 
i t  a binding obligation must be done in the forum state." Bowman 
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v. Curt G. Joa, Inc., supra; B z ~ h a m  v. National Cibo House Corp., 
supra; Buqdy  v. Commercial Credit Co., 200 N.C. 511, 157 S.E. 860 
(1931). *ke final act in the present case which was necessary to 
make the agreement a binding obligation, and therefore, a contract, 
was the depositing of the letter containing the signature of Artie W. 
Goldman in the mail. An offer by mail, without more, carries with 
i t  an implied invitation to accept or reject the offer by mail. Board 
of Education v. Board of  Education, 217 N.C. 90, 6 S.E. 2d 833 
(1940). The offer in the present case, however, far exceeded the rule 
laid down in the Board of  Education case, supra. The letter from 
Parkland of Dallas, Inc., to Artie W. Goldman contained the fol- 
lowing sentence: '(If the above is agreeable, please sign and return 
the original copy of this letter." By its own terms the appellant 
established the method by which appellee could accept its offer. 

The findings of fact, which are supported by competent evidence, 
support Judge Collier's conclusion of law and his order. We hold that  
the Superior Court of Guilford County has jurisdiction over Park- 
land of Dallas, Inc., for the purpose of the maintenance of this suit 
by virtue of the provisions of G.S. 55-145(a) (1). The order of the 
court below is 

Affirmed. 

CAMPBELL and PARKER, JJ. ,  concur. 

STATE O F  NORTH CAROLINA, EX REL UTILITIES COlfMISSION, SER- 
VICE TRkVSPORTATION CORPORATION, AND &I & 1\1 TANK LINES, 
INC., APPLIC-~NTS V. ASSOCIATED PETROLEUM CARRIERS, A. C. 
WIDENHOUSE, INC., SOUTHERN OIL TRANSPORTATION COM- 
PANY, IKC., TERMINAL CITY TRANSPORT, INC., EASTERN OIL 
TRAYSPORT, SCHWERMAK TRUCKING COMPANY, PETROLEUM 
TRANSPORTATION, INC., AND CAROLINA ASPHALT AND PETROL 
EUM COMPANY, PROTEBTAWTS 

KO. 7010UC37 

(Filed 1 April 1970) 

1. Carriers § 3; Utilfties Commission § 7- transfer of motor carrier 
oertificate - necessity fo r  showing public need 

The showing of public need which G.S. 62-262(e) (1)  requires of an ap- 
plication for a new motor carrier certificate is not applicable in a transfer 
proceeding under G.S. 62-111 and was not written into i t  by G.S. 62-111(a). 
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2. Carriers 8 3; Utilities Gommission 5 7- t ransfer  of motor carrier 
certificate - public convenience and  necessity 

The requirement of "public convenience and necessity" referred to in 
G.S. 62- l l l (a ) ,  relating to transfer of a public utility franchise, is satis- 
fied by a showing that the authority has been and is being actively ap- 
plied in satisfaction of the public need which was shown to exist when 
the authority was originally acquired. 

3. Carriers 8 3; Utilities Commission 8 7- t ransfer  of motor carrier 
certificate - Anding t h a t  transfer is  in the public interest 

Requirement that the Commission find a proposed transfer to be "in 
the public interest" does not write into the transfer approval procedure 
the G.S. 62-262(e) (1) new certificate test of public need. 

4. Carriers $j 3; Utilities Commission § 7- t ransfer  of motor carrier 
certificate - flnding t h a t  transfer will no t  adversely afPect service to 
t h e  public 

Requirement of G.S. 62-111(e) that the Commission find that the pro- 
posed transfer "will not adversely affect the service to the public under 
said franchise" is satisfied by a determination that the proposed trans- 
feree of the franchise is capable of rendering service equal to that of the 
proposed transferor, and does not prohibit approval where transfer of 
the franchise to a more competitive hauler wouid have an adverse effect 
on existing carriers. 

3. Oarriers § 3; Utilities Commission § 7- t ransfer  of motor carrier 
certificate - ability of purchaser t o  perform services - effect on ser- 
vice to public - effect on  service by other  carr iers  - sufficiency of 
evidence 

In  this proceeding to obtain approval of the Utilities Commission for 
transfer of a common motor carrier franchise for intrastate transporta- 
tion of liquid asphalt, there was competent, material and substantial evi- 
dence to support the Commission's findings that the proposed purchaser is 
fit, willing and able to perform the service to the public under the fran- 
chise, that service to the public under the franchise will not be adversely 
affected, but that the purchaser will offer greater service to the public 
under the franchise, and that the transfer will not unlawfully affect the 
service to the public by other public utilities. 

6. Carriers 8 3; Utilities Commission § 7- t ransfer  of motor carrier 
certificate - increased competition - public interest 

The possibility that a transfer of a motor carrier franchise to a more 
competitive carrier will adversely affect other existing carriers does not 
make such a transfer contrary to "the public interest" under G.S. 62-l l l (e) .  

7. Carriers § 3; Utilities Commission 5 7- t ransfer  of motor  carrier 
certificate - finding t h a t  transfer is in t h e  public interest  

In this proceeding to obtain approval of the Utilities Commission for 
transfer of a common motor carrier asphalt franchise, the record fails to 
show that increased competitiop which the purchaser proposes to provide 
under the franchise would be contrary to "the public interest" as  dis- 
tinguished from the interests of the protmtants. 
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8. Carriers 5 3; Utilities Commission § 7- transfer of motor  c a r r i a  
certificate - finding that service under  t h e  franchise h a s  been con- 
tinuously offered 

In this proceeding to obtain approval of the Utilities Commission for 
transfer of a common motor carrier asphalt franchise, there was compe- 
tent, material and substantial evidence to support the Commission's find- 
ing "that the service under said franchise bas been continuously offered 
to the public up to the time of the filing of said application," where the 
applicant's evidence showed that the proposed transferor has kept a n  
asphalt tariff on file with the Utilities Commission since it  was certified 
a s  an asphalt carrier, that although the proposed transferor did not 
actively solicit asphalt business for the 1963-1966 hauling seasons and 
hauled no asphalt during those seasons, it  has never refused to handle 
any asphalt shipment, and that it  hauled four or five loads of asphalt in 
1967 and approximately 25 Loads in 1968, when the application for the 
franchise transfer was filed with the Commission. 

APPEAL by protestants from an order of the North Carolina Util- 
ities Commission dated 2 July 1969. 

This proceeding was initiated by an application filed with the 
North Carolina Utilities Commission on 4 September 1968 under 
which M & M Tank Lines, Inc. (M & M )  seeks authority to pur- 
chase the common carrier operating authority held by Service Trans- 
portation Corporation (Service) to transport liquid asphalt in bulk 
in tank trucks within the State of North Carolina. Within apt time 
a protest and motion for intervention was filed by eight carriers au- 
thorized to transport such asphalt in intrastate commerce in North 
Carolina. 

The matter came on for hearing before Commissioners Williams 
(presiding), McDevitt and Biggs on 20 November 1968. The Com- 
mission made findings of fact and on 2 July 1969 issued its order 
approving the transfer of operating authority sought in the applica- 
tion. The following is quoted from the order: 

FINDINGS OF FACT 

"1. That SERVICE is a duly organized corporation, with offi- 
ces off U.S. 601, Box 51, Salisbury, North Carolina. SERVICE 
owns and holds Common Carrier Certificate No. (2-339 issued 
by t,his Commission, which contains, inter alia, the authority 
sought to be transferred herein, which is more particularly de- 
scribed in Exhibit B hereto attached and incorporated herein 
by reference. 

2. That M & M is the owner and holder of Common Carrier 
Certificate No. C-198 issued by this Commission and has inter- 
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state authority issued by the Interstate Commerce Commission. 
M & M is a substantial hauler of bulk products and had ade- 
quate equipment, experience, financial resources and is other- 
wise fit and able to perform the transportation service autho- 
rized by the authority sought to be purchased by it. 

3. That  SERVICE first acquired the authority sought to be 
transferred together with its petroleum authority when i t  was 
first certificated as a result of the 1947 Truck Act; that SER- 
VICE has owned no equipment for handling asphalt since 1963 
and actually hauled no asphalt during the years 1963, 1964, 
1965 and 1966. During those years i t  did not actually solicit any 
asphalt business although it  has remained a party to the asphalt 
tariff filed with this Commission. During those years, SERVICE 
was not tendered any shipments. That  during the year 1967, 
SERVICE began soliciting asphalt shipments and hauled by 
means of lease equipment, 4 or 5 shipments during that season; 
that again during the year 1968, SERVICE solicited this busi- 
ness and received approximately 25 to 30 loads for shipment, 
the last shipment being within 10 days of the date of the hear- 
ing. These shipments were also made by use of leased equipment. 

4. That  the transfer of the operating authority, described herein 
is in the public interest, will not adversely affect the service t20 
the public under said franchise, will not unlawfully affect the 
service to the public by other public utilities, and the pur- 
chaser, M & M, is fit, willing and able to perform the service 
t.o the public under said franchise and that  SERVICE (sic) un- 
der said franchise has been continuously offered to the 
up  to the time of the filing of said application, and that  ap- 
proval of the transfer is justified by the public convenience and 
necessity and the transfer should be approved." 

ORDER 

"1. That  the application filed in this docket be and i t  is 
hereby approved and the applicant, Service Transportation 
Corporation, is hereby permitted to  sell that  portion of the 
authority contained in Common Carrier Certificate No. C-339 
as set out on Exhibit B hereto attached to M & M Tank Lines, 
Inc., and M & M Tank Lines, Inc., is hereby authorized to 
purchase and operate said authority under that  portion of said 
certificate. 

2. Tha t  the applicant, M & M Tank Lines, Inc., is hereby 
granted 30 days from the date of this Order to complete its 
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transaction with Service Transportation Corporation, to file 
with this Commission its list of equipment, schedule of minimum 
rates, evidence of financial security for the protection of the 
travelling and shipping public and otherwise comply with all 
rules and regulations of this Comn~ission." 

From said order, protestants appealed to this Court, 

Commission ACtorney Edward B. Hipp and Associate Cornmis- 
sion Attorney Larry G. Ford for applicant appellee, North Carolina 
Utilities Commission. 

Bailey, Dixon, Wooten & McDonald by J. Rufin Bailey and 
Ralph McDonald for applicant appellees, Service Transportation 
Corporation and -44 & M Tank Lines, Inc. 

Allen, Steed & Pzcllen by Thomas W. Steed, Jr., for protestant 
appellants. 

The protestants on appeal present the following issue: Is the 
order of the Utilities Commission in approving the transfer of com- 
mon carrier franchise authority under the provisions of G.S. 62-111 
erroneous as a matter of law and unsupported by competent, ma- 
terial and substantial evidence in view of the entire record? We 
think not. 

The transfer of a carrier operating authority is governed by a 
comprehensive st,atutory scheme, which includes the following pro- 
visions of G.S. 62-111: 

" (a )  No franchise now existing or hereafter issued under the 
provisions of this chapter other than a franchise for motor car- 
riers of passengers shall be sold, assigned, pledged or trans- 
ferred, nor shall control thereof be changed through stock trans- 
fer or otherwise, or any rights thereunder leased, nor shall any 
merger or combination affecting any public utility be made 
through acquisition or control by stock purchase or otherwise, 
except after application to a.nd written approval by the Com- 
mission, which approval shall be given if justified by the public 
convenience and necessity. Provided, that  the above provisions 
shall not apply to regular trading in listed securities on recog- 
nized markets. 
W + *  

(e) The Commission shall approve applications for transfer of 
motor carrier franchises made under this section upon finding 
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that  said sale, assignment, pledge, transfer, change of control, 
lease, merger, or combination is in the public interest, will not 
adversely affect the service to the public under said franchise, 
will not unlawfully affect the service to the public by other 
public utilities, that  the person acquiring said franchise or con- 
trol thereof is fit, willing and able to perform such service to the 
public under said franchise, and that  service under said fran- 
chise has been continuously offered to the public up to the time 
of filing said application or in lieu thcreof that  any suspension 
of service exceeding 30 days has been approved by the Com- 
mission as provided in G.S. 62-112(b) (5)." 

In Utilities Commission v. Coach Co., 269 N.C. 717, 153 S.E. 2d 
461, the court construed the "public convenience and necessity" test 
of G.S. 62 - l l l ( a ) ,  enacted as part of the Public Utilities Act of 
1963. The protestants in that  case sought a construction of the stat- 
ute which would provide them protection from competition: "* " * 
[Plrotestants contended in substance that G.S. 62 - l l l ( a )  'required 
the Cornmission to consider similar elements upon a transfer of 
franchise authority as upon the granting of an application for new 
authority,' (our italics) including 'public need for the service, the 
service already provided by existing carriers, and the effect of the 
service provided by the transferee on the operations of existing car- 
riers.' " 
Ill] To grant a new authority under G.S. 62-262(c) ( I ) ,  the Com- 
mission must find "that public convenience and necessity require 
the proposed service in addition to cxisting authorized transportation 
service." The court hcld that the showing of public need which G.S. 
62-262(e) (1) required of an application for a new authority was not 
applicable in a transfer proceeding and was not written into i t  by 
G.S. 62-11l(a). The court observed: "The apprehension of protest- 
ants is that  Caro-Line will undertake to exercise its franchise rights 
on a much larger and more varied scale, and in so doing act in com- 
petition with protestants and adversely affect their business. The 
record fails to show that  operations by Caro-Line on a larger and 
more varied scale would be contrary to the public interest as dis- 
tinguished from the interests of protestants." 

121 The decision and language of Coach Co., supra, supported the 
position of the Utilities Commission that  "the policy of the State, 
a s  declared in the Public Utilities Act of 1963, * * * clearly fa- 
vors transfers of actively operated motor freight carrier certificates 
without unreasonable restraint. A policy following protestant's posi- 
tion would diminish the value of existing motor freight franchises 
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and deprive thc holders thereof of valuable rights." In re Comer 
Transport Service, N.C.U.C. Docket No. T-821, Sub. 2, reported in 
N.C.U.C. Report 1965, p. 266. The Commission in effect interpreted 
the criteria "if justified by thc public convcnience and necessity" in 
G.S. 62- l l l (a )  to be a statutory basis for the test of dormancy. 
Where the authority has been abandoned or "dormant," the Com- 
mission has denicd applications for transfer because approval would 
in effect be the granting of a new authority without satisfying the 
ncw authority test of public need sct out in G.S. 62-262(e) (1). Where 
the authority has been actively operatcd, the applicants for sale and 
transfer of motor freight carrier rights "are under no burden to show 
through shipper witncsses that a demand and nced exists." Comer, 
supra. The rationale is that public convcnicnce and necessity was 
shown to exist when the authority was granted or acquired under the 
1947 grandfather clause, and the rebuttable presumption of law is 
that i t  continues. Thus, the Commission in Comer held that "the 
statutory requirement referred to [G.S. 62-111 (a)  ] is satisficd by a 
showing that the authority has been and is being actively applied in 
satisfaction of the public need theretofore found." The position taken 
by the Supreme Court in Coach Co., supra, supports such an inter- 
pretation. 

[3] The General Assembly supplemented the general provision of 
G.S. 62- l l l (a )  that "approval shall be given if justified by the 
public convenience and necessity," with subsection (e) effective 30 
September 1967. The amendment sets out certain specific criteria to 
be considered in the Commission's determination of whether ap- 
proval in a given case is justificd. I t  does not, on the other hand, in- 
dicate a policy change toward protecting existing certificate holders 
from lawful competition. Like the subsection (a) "public convenience 
and nccessity" tcst, the requirement that the Commission find the 
transfer "in thc public intcrest" does not write into the transfer ap- 
proval procedure the G.S. 62-262(e) (1) ncw certificate test of public 
need. 

[4] Protestants contend that the G.S. 62-111(e) clause requiring 
thc Comn~ission to find that the proposed transfer lLwill not adversely 
affect the service to the public under said franchise," prohibits ap- 
proval where transfer of the franchise to a more competitive hauler 
would, as they argue, "have a definite adverse effcct on the existing 
carriers." Thc languagc "under said franchise," however, indicates 
that this finding will bc satisfied by a Commission determination 
that the proposed transferee of the franchise is capable of rcndering 
service equal to that of the proposed transferor. 
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When the matter came on for hearing before the Commission on 
20 November 1968, all parties mere present and represented by 
counsel. The record discloses a full hearing a t  which the exhibits, 
direct and cross-examinat,ions, and questions presented by the com- 
missioners produced a comprehensive factual basis for the Commis- 
sion's order. M & M's exhibit included a financial statement, data 
on employment practices, insurance coverage, safety programs, and 
rolling equipment. L. J. Steele, coordinator for traffic and sales for 
M & M, testified as to his company's ability and intention to "haul 
more product than Service Transportation has under the authority." 

[5] There was competent, material and substantial evidence from 
which the Commission could find not only that  "the purchaser, 
M & M, is fit, willing and able to perform the service to the public 
under said franchise," but also that M & M could render service 
equal to that  of Service Transportation Corp. The record clearly 
established that the service to the public under the asphalt franchise 
will not be adversely affected, but, in fact, the transfer will result 
in the authority being held by a carrier that  will be able to offer 
greater service to the public under the franchise. Protestants con- 
cede the point saying "that M & M Tank Lines, Inc., if i t  is per- 
mitted to acquire this franchise authority will conduct active and 
vigorous operations in the transportation of asphalt. M & M Tank 
Lines, Inc., has the financial ability and the equipment to become s 
major carrier in this product in intrastate commerce in North Car- 
olina." Although the testimony of Carl Helms asserts the protestants' 
desire for protection, e.g., "We need to have some assurance, and we 
should have some protection, that someone is going to look after us 
because we have to put out thousands of dollars to do this," we do 
not read this clause as a protection against competition. Also, the 
finding that  the transfer "will not unlawfully affect the service t o  
the public by other public utilities," is fully supported; the record 
fails to disclose any unlawful affect upon the service rendered by 
the other utilities. 

[7] Protestants contend that increased competition such as M & M 
proposes to provide will not be "in the public interest." Witnesses 
who were officials of Petroleum Transportation, Inc., Widenhouse, 
Inc., Schwerman Trucking Company and Carolina Asphalt and 
Petroleum Company testified as to a general decline in business in 
1968. They pointed out that  asphalt hauling is a sporadic business 
in which the shippers and road contractors demand instant service. 
Carl Helms testified: "Now, asphalt is very much different from the 
usual line of products because i t  has to be moved when the carriers 
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receive a call. We cannot wait a period of four or five days to move 
that  particular product. It has to be moved a t  once because there are 
men a t  various job locations waiting on this product." The conten- 
tion proceeds along the line that  more competition would mean less 
business for the protestants and less business would result in a di- 
minished capacity to render service to the public. William Thomas 
Barrow, Vice-president of A. C. Widenhouse, Inc., testified: "Some- 
times we cannot give service because we don't have any drivers. 
The main reason for this is we don't have enough business to main- 
tain 32 drivers." It appears that this is a problem inherent in a sea- 
sonal, sporadic business like asphalt hauling. While other carriers 
had a decline in business in 1968, Service acquired business by offer- 
ing only an "overflow service." Jarrett testified: "In my solicitation 
of Chevron and American I asked them to call on us when they 
had a need for i t  and did not purport to handle all of their ship- 
ments. * * " I was offering to them ail overflow service for any 
overflow that they probably could not get hauled by the regular 
shipper or haulers. This type of overflow would come when they had 
so many shipments a t  one time that  their normal arrangements for 
shipping couldn't handle i t  a t  that  particular time." 

16, 71 In  an earlier ('Coach Co." case, Utilities Commission v. 
Coach Co., 261 N.C. 384, 134 S.E. 2d 689 (1964)) the court, through 
Moore, J., said: "There is no public policy condemning competition 
as such in the field of public utilities; the public policy only con- 
demns unfair or destructive competition." The possibility that a 
transfer of authority to a more competitive carrier will adversely 
affect existing carriers does not make such a transfer contrary to 
"the public interest" as a matter of law. In  G.S. 62-111(e) the Gen- 
eral Assembly has empowered the Utilities Commission to find in a 
proper case that  transfer to a more actively competitive carrier 
might not be "in the public interest." I n  the instant case, however, 
the record fails to show that operations by M & M would, as Bob- 
bitt, J . ,  expressed it  in Coach Co., supra, '(be contrary to the public 
interest as distinguished from the interests of protestants." 

[8] Protestants contend that there is no competent, material and 
substantial evidence to support the Commission finding ('that SER- 
VICE (sic) under said franchise has been continuously offered to  
the public up to the time of the filing of said application." The 
record shows that  Service was originated in 1939 and certified as an 
intrastate carrier of petroleum, petroleum products, and asphalt as 
a result of the 1947 Truck Act. Jarrett's father became principal 
stockholder in 1950 and Jarrett acquired control upon his father's 
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death in August 1968. Service has kept a tariff on file with the Util- 
ities Commission and, as Jarrett testified: "I have participated in 
the petroleum or asphalt tariff section of the North Carolina Motor 
Carriers publication all the time that our company has held these 
rights. I think that this publication is circulated to shippers through- 
out the North Carolina intrastate area. It shows the scope of our 
company's opcrations and the territory." Although the company did 
not actively solicit business for the 1963-1966 asphalt haulin, sea- 
sons, and no asphalt was hauled during those seasons, Jarrett testi- 
fied: "Our company has never refused to handle any asphalt or any 
shipment from any point to any point." Jarrett testified that he had 
been fairly active in the operations of Service over the past few 
years, although he primarily operatcs an oil distributing company. 
His involvement with Service and his interest in actively soliciting 
asphalt hauling business grew as his father became sick approxi- 
mately three ycars before his death in 1968. Jarrett solicited busi- 
ness from Chevron and Amcrican, "who are the only shippers of the 
product that I knew of at  thc time I contacted them." These solici- 
tations resulted in Service hauling four or five loads during the 1967 
season and approxiniately twenty-five during the 1968 season; roll- 
ing equipment to handle these jobs was obtained through a trip- 
lease arrangement with Davis Oil Company in 1967 and with M & M 
in 1968. Service and M & M discussed the proposed transfer during 
the 1968 season, worked out an agreement in August, and M & M 
filed its application on 4 Septembcr 1968. We hold that the record 
amply discloses competent, material and substantial evidence to 
support the Commission's finding. 

The order of the Utilities Commission is 

Affirmed. 

BROCK and GRAHAM, JJ., concur. 

IN RE WILL OF A. S. SPINKS, DECEASED 
No. 7019SC126 

(Filed 1 April 1970) 

1. Wills 3 9; Clerks of Court 3 3- probate jurisdiction of clerk 
The anthority to probate a will is vested in the clerk of superior court; 

and in the exercise of his probate jurisdiction, the clerk is an independent 
tribunal of original jurisdiction. G.S. Ch. 28. 
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2. Courts 3 6- appeal to supcrior court from clerk - order of probate 
Upon appeal from action taken by the clerk of the superior court in  the 

exercise of his probate jurisdiction, the jurisdiction of the superior court 
is derivative and the provisions of G.S. 1-276 are not applicable. 

3. Wills § 9- motion to vacate probate - burden of proof 
The burden of proof on a motion to vacate a probate is on the movants 

to establish sufficient grounds to set aside the probate. 

4. Courts 6- appcal from probate order of clerk - findings of fact 
-review by superior court 

Where, on appeal from a n  order of the clerk entered in his probate 
jurisdiction, there were no specific exceptions to the clerk's Endings of 
fact or to the failure of the clerk to make findings of fact, the superior 
court was limited to a review of the record for errors of law therein, 
which included the question whether the clerk's findings of fact sustained 
his order denying the motion to set aside the probate. 

5. Wills § 9; Clerks of Court § 3- vacating probate of will 
The power of the clerk to set aside the probate of a will in common 

form does not extend to grounds which should be raised by caveat. 

6. Wills § 9- motion to vacate probate of holographic will - denial 
Motion addressed to the olerk of superior court to vacate the probate 

of a holographic will on the ground that the will was not in the hand- 
writing of the testator l ~ c l d  properly denied by the clerk, there being no 
inherent or fatal defect appearing on the face of the will; movants' proper 
procedure to challenge the probate is by caveat. 

7. Wills § 9- probate of will - conclusiveness 
Whcre the clerk of the superior court probates a will in common form 

and records it properly, the record and probate are conclusive as  to the 
validity of the will untid vacated on appeal or declared void by a com- 
petent tribunal. 

8. Wills S 13- attack on probate --filing of caveat 
The filing of a caveat is the customary and statutory procedure for a n  

attack upon the testamentary value of a paperwriting which has been 
admitted by the clerk of superior court to probate in common form. G.S. 
31-32. 

9. Wills IS- purpose of caveat 
The purpose of a caveat is to determine whether the paperwriting pur- 

porting to be a will is in fact the last will and testament of the person 
for whom it is propounded. 

10. Wills 4- holographic will - typewritten words 
I t  is common knowledge that typewritten words are  not the "hand- 

writing of a person whose will i t  purports to be." 

APPEAL by Lonnie A. Spinks from Martin (Robert M.), S.J., 30 
September 1969 Session of Superior Court held in RAXDOLPH County. 
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The following factual situation revealed by this record appears 
to be undisputed. 

On 20 August 1968 Alvesta Spinks Glover, Jorhetta Robinson 
Evans, Howard Gurney Stri~kla~nd, a,nd Helen Strickland Robbins 
(movants) filed a motion with the Clerk of Superior Court of Ran- 
dolph County to vacate the probat'e of the holographic will of A. S. 
Spinks. This motion was served on Lonnie A. Spinks (respondent) 
on 27 August 1968. 

A. S. Spinks died a resident of Randolph County in February 
1956 and owned a tract of land a t  the time of his death. Surviving 
him were: his widow, Maggie Cheek Spinks, who died 14 May 1959; 
a son, Gurney R. Spinks; a daught,er, Alvesta Spinks Glover; and 
another daughter, Henrietta Spinks Robinson Strickland, who pre- 
deceased A. S. Spinks leaving three surviving children, to wit: 
Jorhetta Robinson Evans, Howard Gurney Strickland, and Helen 
Strickland Robbins. 

Gurney R. Spinks died in 1968 leaving a will by the terms of 
which he devised all of his property to his son, Lonnie A. Spinks. No 
attack is being made upon the will of Gurney R. Spinks in this pro- 
ceeding. I n  their motion to vacate the probate of the A. S. Spinks 
will, the movants assert that the property devised to Lonnie A. Spinks 
in this will includes the land owned by A. S. Spinks a t  the time of 
his death. 

An instrument purporting to be the holographic will of A. S. 
Spinks was offered for probate by W. R. Maness, the executor therein 
named. Upon this application and the sworn testimony of three wit- 
nesses that the said instrument and every part thereof was in the 
handwriting of A. S. Spinks, and the sworn testimony of W. R. 
Maness that  the said instrument was found among the valuable 
papers and effects of the said A. S. Spinks after his death, Carl L. 
King, Clerk of the Superior Court of Randolph County, on 23 Feb- 
ruary 1956, entered an order in which i t  was "adjudged by the court 
that  the said paperwriting and every part thereof is the last will and 
testament of the said A. S. Spinks and the same is ordered to be re- 
corded and filed." 

W. R. Maness, the executor, took the oath as executor of the will 
of A. S. Spinks on 23 February 1956. On 24 April 1957 W. R .  Maness 
as executor filed what purports to be a final account of his transac- 
tions as executor. In  this "final account" i t  is stated that  $100 was 
deposited with the Clerk of the Superior Court for distribution to 
"Henrietta Strickland Heirs." There is nothing in the record to re- 
veal what disposition was made of this $100. 
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The only grounds for relief asserted by movants as entitling them 
to relief, which are categorically denied by respondent, are that the 
instrument probated as the last will and testament of A. S. Spinks 
was not in the handwriting of A. S. Spinks and "that this fact is ap- 
parent on the face thereof"; and "that the conduct of said Maness 
and Gurney R. Spinks in obtaining said probate was a fraud on the 
Court and the Court was imposed upon and misled by such conduct. 
By reason of such conduct the order of probate of said paper writ- 
ing was improvidently granted." The motion was verified by Alvesta 
Spinks Glover on 30 July 1968. 

Respondent filed a reply to the motion in which, among other 
things, he asserts that:  

1. The motion to vacate the probate is a direct attack upon the 
will of A. S. Spinks; that  such can be made only by caveat; and 
that the three years' statute of limitations set out in G.S. 31-32 is a 
bar to this motion. 

2. The ten years' statute of limitations as set out in G.S. 1-56 
is a bar to  this motion. 

3. The movants did not appea,l the order of probate and have 
not proceeded with proper diligence under the circumstances and 
respondent "pleads the equitable doctrine of est,oppel and laches." 

A hearing on the motion was held by the clerk of superior court 
on 11 September 1968, and the pertinent part of an order in the 
matter entered by said clerk and filed on 13 September 1968, is as 
follows: 

"The Movants opened their evidence by offering the Will for the 
purpose of showing that  the same was not in the handwriting of 
the testator. The Court, being of the opinion that  this constitutes 
an attack which can be raised only by a caveat proceeding; and 
i t  appearing that more than three years have elapsed since the 
order of probate was entered. 

I T  I S  THEREFORE ORDERED, that  the motion to set aside 
and vacate the probate be and the same is denied." 

From the entry of this order, the movants appealed to the su- 
perior court. The cause came on to be heard in the superior court 
by Judge Robert M. Martin. The order of Judge Martin recites, 
among other things, that  the movants introduced the original instru- 
ment, the probate order of 23 February 1956 admitting i t  to probate 
as the holographic will of A. S. Spinks, and an  affidavit of Alvesta 
Spinks Glover sworn to on 25 September 1969, which date is subse- 
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quent to the hearing by the clerk. From the evidence, Judge Martin 
found as a fact that tlie instrument admitted to probate on 23 Feb- 
ruary 1956 is not in the handwriting of A. S. Spinks; that  the mov- 
ant.s have not been guilty of laches; that the instrument does not 
constitute a holographic will within the provisions of G.S. 31-3.4; 
and that the order admitting i t  to probate "was improvidently en- 
tered." The order of Judge Martin, dated 29 September 1969, va- 
cates and sets aside the order of the clerk of the superior court 
entered 23 February 1956 admitting the instrument to probate as 
the last will and testament of A. S. Spinks. 

Respondent Lonnie A. Spinks appealed to the Court of Appeals. 

Miller, Beck & O'Briunt by G. E. Miller for respondent uppel- 
lant. 

Hoyle, Hoyle & Boone by T. C. Hoyle, Jr., and Harry Rockwell 
for movants appellees. 

MALLARD, C.J. 

Randolph County is in the Nineteenth Judicial District. District 
courts are to be established in Randolph County on the first Monday 
in December 1970; therefore, the provisions of G.S. 78-24], relat- 
ing to the jurisdiction of the clerks of the superior court, and of 
G.S. 7A-251, relating to appeals from the clerk of the superior court 
to the judge of the superior court, are not applicable in this case. 
G.S. 78-252. 

E l ]  Under tlie pertinent provisions of Chapter 28 of the General 
Statutes, which are applicable in this case, the authority to probate 
a will is vested in the clerk of the superior court; and in the exer- 
cise of his probate jurisdiction, the clerk is an independent tribunal 
of original jurisdiction. In re Will of Hine, 228 N.C. 405, 45 S.E. 
2d 526 (1947). 

121 Upon appeal from action taken by the clerk of the superior 
court, in the exercise of his probate jurisdiction, the jurisdiction of 
the supcrior court is derivative, and thc provisions of G.S. 1-276 are 
not applicable. In the case of In re Estate of Lowther, 271 N.C. 345, 
156 S.E. 2d 693 (1967), the Supreme Court said: 

"To say that the Superior Court has jurisdiction to hear a pro- 
bate matter only upon an appeal from a final judgment entered 
below does not mean that the judge can review the record only 
to ascertain whether there have been errors of law. He also re- 
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views any findings of fact which thc appclhnt has properly 
challenged by specific exceptions." 

[3, 41 In  this case, on the appeal by the rnovants from the order 
of the clcrk of the supcrior court to the judge of the superior court, 
there were no specific exceptions taken to a failure to find facts or to 
the findings of fact that "the movants opened their evidence by 
offering the will for the purpose of showing that the same was not 
in the handwriting of the testator" and that  "more than three years 
have elapsed since the order of probate was entered." The burden 
of proof on a motion to vacate a probate is on the movants t o  
establish sufficicnt grounds to set aside the probate. I n  this case the 
clerk did not find that thc probate was improvidently granted or tha t  
the court had been imposed upon or that  some inhercnt or fatal de- 
fect appeared upon the face of the instrumcnt and did not find suffi- 
cient facts to vacate thc probate. The evidcnce, if any other than the 
will, before the clcrk docs not appear in this record. Since there was 
no propcr challenge to thc findings of fact that  were made by the 
clerk or thc failure of the clerk to make findings, the judge of the 
superior court in this case was limited in his review of the record t o  
a determination of whether there wcrc errors of law therein. In re 
Estate of I,ov~ther, supra; In re Xams, 236 N.C. 228, 72 S.E. 2d 421 
(1952). The appeal in this case carried to the judge the question of 
whether the findings of fact by the clerk sustained the order deny- 
ing the motion to set aside and vacate the probate. In  the absence 
of other findings of fact, we think that  the facts found by the clerk 
do sustain thc order denying the motion to  vacate. 

[S] It is settled law that  thc clerk of the superior court has the 
power to set aside a probatc of a will in common form in a proper 
case. I?? re T i i l l  of Smith, 218 N.C. 161, 10 S.E. 2d 676 (1940); In  
re Meadows, 185 N.C. 99, 116 S.E. 257 (1923). I n  Meadows the 
Court stated that this power could be exercised by the clerk where 
i t  is clearly madc to appcar that  the adjudication and orders have 
been improvidently granted or that  the court was imposed upon or 
misled as  to the essential and true conditions existent in a given 
case. However, this power of the clcrk docs not extend to the setting 
aside of the probate of a will in common form upon grounds which 
should be raiscd by cavcat. In re Will of Hine, supva. The question 
therefore arises in this case as to whether, under the factual situa- 
tion presented here, the motion to vacate the probate is the proper 
procedurc. 

[6] In  thc case before us the entire i n s h m e n t  is in handwriting. 
Movants deny that i t  is in the handwriting of A. S. Spinks. I n  Feb- 
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ruary 1956 when the instrument was probated as the last will and 
testament of A. S. Spinks, and properly recorded, the Clerk of the 
superior Court of Randolph County had the instrument before him 
and examined three witnesses as to it,s validity, all as required by 
the statute, G.S. 31-18.2. Movants now seek to have the probate set 
aside by motion in the cause upon a consideration of the instrument 
and the affidavit of one of the movants, Alvesta Spinks Glover, who 
also was the only one of the movants who verified the motion in the 
cause. This affidavit, considered by the judge, could not have been 
considered by the clerk because it  was not sworn to until 25 Septem- 
ber 1969, and the hearing before the clerk was held in September 
1968. The instrument admitted to probate in the case before us, when 
considered as of the death of A. S. Spinks, and prior to .the death of 
Maggie Spinks, and when the surplusage therein is disregarded, ap- 
pears to be in the form of a holographic will as required by G.S. 
31-3.4. I n  re Cole's Will, 171 N.C. 74, 87 S.E. 962 (1916). 

[6, 71 It is settled law that  where the clerk of the superior court 
probates a will in common form and records it  properly, the record 
and probate are conclusive as to the validity of the will until vacated 
on appeal or declared void by a competent tribunal. Yount v. Yount, 
258 N.C. 236, 128 S.E. 2d 613 (1962) ; I n  re Will of Puett, 229 N.C. 
8, 47 S.E. 2d 488 (1948) ; In re Will of Hine, supra; G.S. 31-19. I n  
the case before us the statutory procedure for the probate of the will 
in common form by the clerk of the superior court in 1956 is not 
challenged. Neither is there a challenge to the validity of the actual 
recording of this probate. However, the validity of the will itself is 
challenged by the allegation that i t  is not in the handwriting of the 
testator. 

18, 91 The filing of a caveat is the customary and statutory pro- 
cedure for an attack upon the testamentary value of a paperwriting 
which has been admitted by the clerk of superior court to probate 
in common form. G.S. 31-32. See In re Will of Charles, 263 N.C. 411, 
139 S.E. 2d 588 (1965). The purpose of a caveat is to determine 
whether the paperwriting purporting to be a will is in fact the last 
will and testament of the person for whom i t  is propounded. I n  re 
Will of Morrow, 234 N.C. 365, 67 S.E. 2d 279 (1951). 

I n  the case of In  re Will of Puett, supra, the clerk, in 1945, ad- 
mitted a paperwriting to probate as the will of the decedent. I n  
1947 a subsequent paperwriting was offered as the will of the de- 
cedent. The clerk adjudged that the 1947 paperwriting was the last 
will and testament of the decedent and declared that  the instrument 
probated as the will in 1945 was "null and void." Thereafter, upon 
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motion made to vacate the probate of 1947, the clerk entered an 
order revoking the 1947 probate. This latter order was appealed. 
The Court there said that  " ( i ) t  is  only b y  a caveat or proceeding in 
that  nature that  the validity o f  a properly probated will, and one 
without 'inherent or fatal defect appearing on i ts  face' (Edwards v. 
White ,  180 N.C., 55, 103 S.E., 901), m a y  be brought in question. To 
hold otherwise would be productive of confusion and uncertainty. 
McClure v .  Spivey,  123 N.C., 678, 31 S.E., 857." (Emphasis Added.) 

We do not agree with the movants' contention that the factual 
situation in the case of I n  re Wi l l  o f  Smith,  supra, is on all fours 
with the case before us. In  Smith,  the motion was to set aside a 
codicil or supplemental  ill of the decedent. The validity of the 
original will was not attacked. There was no controversy as to the 
facts. The purported holographic codicil or supplemental will was 
partially in handwriting and partially typewritten. The Supreme 
Court, in holding that  the purported holographic codicil or supple- 
mental will was improvidently admitted to probate in common form, 
said: 

"An examination of the instrument leads us to the conclusion 
that i t  was not in form sufficient to be entitled to probate as a 
holographic will. The words written by J. F. Smith on the type- 
written statement of his assets in 1932 are insufficient of them- 
selves to constitute a valid will. The reference to property as 
'willed to my wife' apparently related to his will dated 10 
October, 1921. The animus testandi does not appear." 

[ lo]  The Smith will contained an inherent or fatal defect appear- 
ing on its face. It is common knowledge that typewritten words are 
not the "handwriting of a person whose will i t  purports to  be." I n  
the case before us the entire instrument is in handwriting, and we 
cannot say that there is an inherent or fatal defect appearing on the 
face of the instrument or the probate record. We think that  the lack 
of controversy as to the factual situation and the fact that  in Smith  
portions of the instrument were typewritten distinguish the Smi th  
case from the case before us. 

I n  the case of I n  re Johnson, 182 N.C. 522, 109 S.E. 373 (1921), 
there was a petition to set aside the probate of the will for fraud. 
I n  the petition i t  was alleged that  the probate had been procured 
by fraudulent and perjured testimony. It was held that  the motion 
was properly filed and heard by the clerk of superior court upon 
affidavits. The clerk found that  no fraud had been perpetrated and 
that  the paperwriting was the last will and testament of the de- 
cedent. Upon appeal the judge of superior court entered a judgment 
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fully confirming the clerk. During the same month that  the petition 
to  set aside the probate was filed, the petitioner also filed a caveat 
proceeding which was tried by a jury. The judgment and order of 
the clerk, and upon appeal, of the judge of the superior court, are 
compatible with the answers of the jury to the issues submitted to 
them. The petitioner in the motion, who was the caveator in the 
caveat proceeding, appealed from the ruling of the court on the 
motion to vacate as well as the caveat proceeding. 

In Johnson, t,he Supreme Court affirmed the judgment of the su- 
perior court judge in the motion to vacate the probate and found no 
error in the jury trial on the caveat proceeding. 

Johnson is distinguishable from the case before us in that  in 
Johnson, there was both a motion to vacate the probate heard by the 
clerk, and upon appeal by the judge, and a caveat proceeding in 
which the question of devisavit vel non, as well as the question of 
the statute of limitations, was decided by the jury. I n  the case be- 
fore us, there has been no caveat filed, and the questions of devisavit 
vel non and the statute of limitations have not been decided by the 
jury as they were in Johnson. 

For the reasons stated, on this record, the order of the Clerk of 
the Superior Court of Randolph County denying the motion to va- 
cate the probate is held to be correct, and the judgment of the Su- 
perior Court entered herein is 

Reversed. 

MORRIS and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. ROGER C. W. MILTON AND 
FEBNANDEZ ZAMOT 

No. 7012SC85 

(Filed 1 April 1970) 

1. Criminal Law § 84- search under warrant issued without proper 
establishment of probable cause - exclusion of evidence 

Evidence obtained by virtue of a search warrant issued without a 
proper establishment of probable cause, as well as other unconstitutionally 
obtained evidence, must be excluded in state court prosecutions by virtue 
of the Fourth and Fourteenth Amendments. 
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2. Searches and Seizures 8 3- issuance of state search warrant - 
establishment of probable cause - atfidavit - extrinsic evidence 

While the issuing authority must be informed of enough of the under- 
lying circumstances to support a finding of probable cause for issuance 
of a state search warrant, it is not constitutionally required that all of 
these underlying circumstances be set forth in the affidavit to obtain the 
state search warrant. 

3. Searches and Seizures 8 3- search warrant for narcotics - affi- 
davit - former G.S. 15-26.1 

Prior to its repeal effective 19 June 1969 by Ch. 869, 1969 Session Laws, 
G.S. 15-25.1 required that the affidavit for a search warrant for barbiturate 
or stimulant drugs establish the grounds for issuing the warrant. 

4. Searches and Seizures 8 3; Criminal Law 8 84- search warrant 
for narcotics - sufficiency of affidavit - former G.S. 15-25.1 

Affidavit of a police officer that he had reliable information and reason- 
able cause to believe that a named person had in her possession a t  a spe- 
cified address a quantity of marihuana and heroin, and that he received 
such information from a confidential source that in the past had been found 
to be true and reliable is held insufficient to establish the grounds for 
issuing the warrant under [former] G.S. 15-25.1 in force when the war- 
rant was issued and the search was conducted, and evidence seized by 
search under the warrant is not admissible. 

5. Constitutional Law 8 21; Searches and Seizures 8 3- standing 
to object to validity of search warrant 

Defendants have standing to object to the validity of a search warrant 
for narcotics directed to the premises of a third person, where defendants 
used this same address for purposes of their joint bank account, and de- 
fendants mere both in the apartment with the seized evidence a t  the time 
of the search under the warrant. 

GRAHAM, J., concurring by separate opinion. 

APPEAL by defendants froin Hobgood, J., 22 September 1969 Ses- 
sion, CUMBERLAND Superior Court. 

Defendants were jointly tried and convicted upon charges of 
possession of the narcotic drug marihuana, and of possession of the 
narcotic drug marihuana for the purpose of sale, barter, exchange, 
supplying, giving away or otherwise furnishing to others. (G.S. 
90-86. et. seq.) 

Defendants pleaded not guilty to the charges and moved to sup- 
press the evidence obtained by search and seizure upon the grounds 
that  the affidavit upon which the search warrant was issued was in- 
sufficient to support a finding of probable cause to issue the search 
warrant. The motion to suppress was denied and defendants excepted. 
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Likewise, on trial defendants aptly objected to introduction of the 
evidence obtained by the search and their objections were overruled. 

From verdicts of guilty and active prison sentences imposed 
thereon, defendants appealed. 

Attorney General Morgan, b y  S ta f f  Attorney Giles, for the State. 
Downing, Downing and David, by  Harold D .  Downing, for 

Roger C. W.  Milton. 
Blackwell, Thompson and Szcaringen, b y  Larry A .  Thompson, 

for Fernandex Zamot. 

BROCK, J. 
The affidavit attached to the search warrant reads as follows: 

"Det. L. L. Sonberg, Fayetteville City Police Department 
being duly sworn and examined under oath, says under oath 
that  he has reliable information and reasonable cause to believe 
tha t  BESSIE SMITH has on her premises and or person and 
under her control a quantity narcotic drugs, to wit: a quantity 
of marihuana and herion (sic) in violation of the North Car- 
olina Law. These illegally possessed narcotic. drugs are located 
on the premises and or person a t  689 Cape Fear Court, Fayette- 
ville, N. C,  described as follows: a multi-apartment building, 
Apartment 689 Cape Fear Court, Fayetteville, N. C. The facts 
which establish reasonable grounds for issuance of a search war- 
rant are as follows: received information from a confidential 
source that i n  the past has been found to be true and reliable. 
That  one Bessie Smith C/F has in her possession and under her 
control a quantity of narcotic drugs and that they are located 
in the premises of 689 Cape Fear Court. That  a search warrant 
be issued and that all the narcotic drugs found be seized as evi- 
dence and brought before the court." (Emphasis added.) 

121 It is defendants' contention that constitutionally the affidavit 
for issuance of a search warrant is required to contain factual al- 
legations sufficient to support a finding of probable cause by the is- 
suing magistrate. They cite Aguilar v .  Texas, 378 U.S. 108, 12 L. Ed. 
2d 723, 84 S. Ct. 1509 (1964),  and Spinelli v .  United States, 393 
U.S. 410, 21 L. Ed. 2d 637, 89 S. Ct. 584 (1969) as authority for the 
proposition that the Fourth Amendment to the Constitution requires 
the affidavit to contain all of the information upon which the mag- 
istrate makes a determination that probable cause exists for issuance 
of the search warrant. We do not agree with defendants' interpreta- 
tion of the holdings in Aguilar and Spinelli. 
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In Aguilar the court was reviewing the showing of probable cause 
for the issuance of a state search warrant. In  Spinelli the court was 
reviewing the showing of probable cause for the issuance of a federal 
search warrant. This difference in the two cases must be kept in 
mind. 

[I] The Fourth Amendment to the Constitution of the United 
States provides in part that "no warrants shall issue but upon prob- 
able cause, supported by oath or affirmation and particularly de- 
scribing the place to be searched and the persons or things to be 
seized." In W e e k s  v. United States, 232 U.S. 383, 58 L. Ed. 652, 34 
S. Ct. 341 (1914) i t  was held that  evidence seized in violation of 
the provisions of the Fourth Amendment must be excluded in federal 
court prosecutions. I n  Mapp  v. Ohio, 367 U.S. 643, 6 L. Ed. 2d 1081, 
81 S. Ct. 1684 (1961) it  was held that, by virtue of the "due process" 
clause of the Fourteenth Amendment, the Fourth Amendment was 
applicable to the states; and that the exclusionary rule of W e e k s  
was likewise applicable in state prosecutions. Therefore, since Mapp,  
evidence obtained by virtue of a search warrant issued without a 
proper establishment of probable cause (as well as other unconstitu- 
tionally seized evidence) must be excluded in state court prosecu- 
tions. However, the Fourth Amendment does not require that  prob- 
able cause must appear by affidavit. The constitutional requirement 
is that "no warrants shall issue but upon probable cause, supported 
by oath or affirmation." The procedure for the establishment of 
probable cause is not provided by the constitution, and the United 
States Supreme Court has not mandated that any particular pro- 
cedure is constitutionally required. It would therefore appear, in 
the absence of statute or rule providing the procedure, that  a pro- 
cedure which forthrightly implements the safeguards of the Fourth 
Amendment is constitutionally sound. 

I n  Spinelli, as pointed out above, a federal warrant was in- 
volved. There the court, although not specifically pointing it out, 
was dealing with a search warrant issued under the Federal Rules 
of Criminal Procedure. Rule 41, which deals with the subject of 
search and seizure, specifically provides that a warrant shall issue 
only on  affidavit sworn to before a judge or commissioner and 
establishing the grounds for issuing the warrant. Therefore, a fed- 
eral warrant, by rule, must be supported by an affidavit which on 
its face is sufficient to establish probable cause. 

[2] In Aguilar, as pointed out above, a Texas state warrant was 
involved. There the court was dealing with the evidence which was 
presented to the Justice of the Peace for a finding of probable cause. 
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The affidavit was meager, and, after quoting i t  in the opinion, the 
court by footnote No. 1 stated: "The record does not reveal, nor is 
it  claimed, that  any other information was brought to  the at,tention 
of the Justice of the Peace." Therefore, the court was faced with the 
proposition of whether the affidavit, standing alone, was sufficient t o  
support a finding of probable cause. The court detailed the neces- 
sity that the issuing authority must be informed of enough of the 
underlying circumstances to support a finding of probable cause, 
but i t  did not hold that i t  was constitutionally required that these 
underlying circumstances must all be set forth in the affidavit t o  
obtain a state search warrant. 

[3]  Neither the Attorney General nor the defendants argue, or  
even mention, the controlling factor in this case; that  is, the statu- 
tory requirement for the issuance of a search warrant in North Car- 
olina. The provisions of G.S. 15-25.1 as amended by Chap. 453, Ses- 
sion Laws 1961, effective 18 May 1961, provided in part as follows: 
"A warrant shall issue only on afidavit  sworn to. . . ., establish- 
ing the grounds for issuing the warrant." (Emphasis added.) This 
Article 4 of Chap. 15 of the General Statutes was repealed and com- 
pletely rewritten by Chap. 869, Session Laws 1969, effective 19 June 
1969; but the search warrant in this case was issued and the search 
conducted on 2 May 1969, over a month before the effective date of 
the 1969 rewrite. Therefore, since the prior statute is applicable t o  
the warrant and search, we refrain from discussing the effects of the 
1969 rewrite. Also, the statute in force a t  the time of the issuance 
of the warrant and the search in this case provided in part that "no 
facts discovered by reason of the issuance of such illegal search 
warrant shall be competent as evidence in the trial of any action: 
. . . ." G.S. 15-27. 

141 Therefore, tested by the requirements of the statute (G.S. 
15-25.1) in force a t  the time of the warrant and search, we hold that  
the affidavit upon which the search warrant in this case was issued 
did not establish the grounds for issuing the warrant, and therefore 
the evidence seized pursuant to the search under the warrant is not 
admissible against defendants. 

The contention of the Attorney General that evidence could be 
offered on the suppression hearing to show what facts were before 
the magistrate (in addition to the averments of the affidavit), and 
thereby establish that probable cause existed for issuance of the 
warrant, is unavailing under the mandate of the statute in force a t  
the time in question. 

[S] Likewise, we do not agree with the Attorney General's con- 
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tention that  these defendants have no standing to object to the 
search warrant. See Jones v. United States, 362 U.S. 257, 4 L. Ed. 
2d 697, 80 S. Ct. 725 (1960). The affidavit and the search warrant 
are directed to the premises of one Bessie Smith, and, although the 
testimony indicates she was arrested along with the two appealing 
defendants, the record on appeal does not disclose what charges, if 
any, were lodged against her, or their disposition. In  any event, ac- 
cording to the evidence, the two defendants used this same address 
for purposes of their joint bank account, and they were both upstairs 
in the apartment with the seized evidence a t  the time of the search. 
There is nothing in the evidence to suggest that  defendants illegally 
gained or retained their presence in the apartment. 

From the evidence i t  seems clear there was illegal possession and 
use of the narcotic drug marihuana by someone a t  the premises 
searched. The search revealed vegetable matter, all of which con- 
tained marihuana, in envelopes and boxes, and an old fashioned 
coffee grinder along with packages of cigarette papers. However, 
unless the State can proceed without the evidence seized by the 
search, the apparently guilty parties cannot be successfully prose- 
cuted. Perhaps the statutory requirements were too rigid for com- 
pliance by officers in their efforts to apprehend violators of the law; 
but i t  is a matter of clear and unambiguous legislation and i t  is for 
the legislature, not the courts, to make any needed statutory changes. 

For failure of the affidavit to comply with the statutory require- 
ment, i t  was error to refuse to suppress the evidence seized as a re- 
sult of the search under the search warrant issued in this cause. 

New trial. 

BRITT, J., concurs. 

GRAHAM, J., concurs by separate opinion. 

GRAHAM, J., concurring: 
I n  my opinion the affidavit in question is insufficient under the 

statute in force a t  the time because it  fails to indicate how the com- 
plainant's confidential informant received his information or why 
the informant's sources were reliable if he came about the informa- 
tion indirectly. This factual information must be established under 
oath before a warrant may issue. Spinelli v. United States, 398 U.S. 
410, 21 L. Ed. 2d 637, 89 S. Ct. 584 (1969). However, as pointed out 
in the opinion of the majority there is nothing in any of the federal 
decisions to say that  such evidentiary facts must appear in the affi- 
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davit itself where a state warrant is involved. I n  fact, i t  may be in- 
ferred from certain dicta in Aguilar v. Texas, 378 U.S. 108, 12 L. Ed. 
2d 723, 84 S. Ct. 1509 (1964) that where a state warrant is involved 
extrinsic cvidence may be used to show that the warrant was in fact 
issued upon the establishment of probable cause. See footnote No. 
1 of Aguilar which is cited in the majority opinion. 

It therefore appears that unless the State statute requires that  
the affidavit contain all of the grounds necessary to establish prob- 
able cause, a proccdure for the estnablishment of the validity of a 
warrant such as suggestcd by the Attorney General and referred to 
in the majority opinion would be sound. I agree with the majority 
that  such procedure is unavailable here because a t  the time of the 
search here in question G.S. 15-25.1 rcquircd that  the grounds for 
the issuance of the warrant be established in the affidavit. This sec- 
tion has now been replaced by G.S. 15-26(b) which was effective 19 
June 1969 and which requires only that  the affidavit indicate the 
basis for the finding of probablc cause. 

Because of the wide confusion that now cxists with respect to  
search warrants, I think i t  important to go furthcr than the majority 
and express opinion as to the effect of the ncw statute. In  my opinion 
a warrant, issued pursuant to G.S. 15-26(b) and after its effective 
date, which contains or has attached to it  an affidavit that  fails to 
include all of the information necessary to establish a finding of 
probable cause may nevertheless be shown to be sufficient if the affi- 
davit indicates thc basis for such a finding. 

In my opinion, the affidavit here in question is sufficient to indi- 
cate the basis for a finding of probable cause and if the warrant had 
been issued subsequent to 19 June 1969, I would vote to rcmand 
the case for the purpose of allowing the State to prescnt evidence on 
voir dire, if i t  could, as to what information was prescntcd under 
oath to the official issuing thc warrant. Thc burden of establishing 
the validity of the warrant would be on the State and would be met 
if thc trial court found facts bascd on competent cvidence that  
would support the following necessary conclusions: (1) That  a t  the 
timc the complainant sought the warrant he was in possession of 
information sufficient to cstablish probable cause for the issuance 
of the warrant. (2) Tha t  he madc this information known under oath 
or affirmation to  the official who issued the warrant. (3) That the 
issuing official found probable cause for the issuance of the warrant 
bascd upon the information given him undcr oath by the com- 
plainant. 

The better practice will always be to set forth in the affidavit 
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the detailed information comprising the grounds for issuing the 
warrant. However, if a warrant is in fact obtained without violating 
any constitutional or statutory provisions the State should be per- 
mitted to show as much. Such a procedure finds support in the lan- 
guage of G.S. 15-27(b) which also became effective 19 June 1969. 
There i t  is provided: "No search may be regarded as illegal solely 
because of technical deviations in a search warrant from require- 
ments not constitutionally required." As pointed out in the ma- 
jority opinion there is no constitutional provision requiring that all 
the grounds necessary for a finding of probable cause be set forth in 
a written affidavit. 

MARGARET LOUISE THARPE v. STACY BREWER a m  JOY DOWELL 
SWAIM 

No. 7023SC112 

(Filed 1 April 1970) 

1. Trial g 21- motion f o r  nonsuit - consideration of evidence 
In  considering a motion for judgment a s  of nonsuit, all of the evidence 

must be taken in the light most favorable to the plaintiff. 

2. Pleadings g 2-- statement  of cause of action-necessity f o r  plead- 
ing s ta tu te  relied upon 

I n  order to state a cause of action, it is not necessary to put in the 
complaint the statute upon which the pleader is relying. 

3. Automobiles 55 43, 5- parking on  highway with br ight  lights fac- 
ing  oncoming traffic - sufficiency of pleadings 

In  this action by plaintiff guest passenger for personal injuries received 
in a collision between defendant's automobile and a codefendant's truck, 
allegations in the complaint that defendant "was negligent in that she 
parked the 1965 Dodge automobile on the wrong side of the road contra to 
the law of the State of North Carolina with a portion of the said car 
situated in the Jane for southbound traffic," when considered with the 
allegations and admissions in defendant's answer to the effect that de- 
fendant had driven her automobile onto the left-hand shoulder of the road 
and as  far  off the main traveled portion as  was practical for the purpose 
of discharging passengers, and that the automobile was temporarily stop- 
ped, is held smcient  to support the evidence that defendant violated G.S. 
20-161.1 by parking her automobile a t  night on a highway with its bright 
lights facing oncoming traffic, and the trial court erred in failing to submit 
to the jury an issue a s  to the negligence of defendant in violating the 
statute. 

4. Automobiles $j 94- contributory negligence of guest  passenger - 
remaining i n  illegally parked automobile 

I n  this action for personal injuries received when the automobile in 
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which plaintiff was a guest passenger was struck by a truck, the trial 
court erred in submitting to the jury the issue of plaintiff's contributory 
negligence in remaining in the automobile which was allegedly parked on 
the highway a t  nighttime w i ~ h  its lights on bright facing oncoming traBic 
in violation of G.S. 20-161.1, where all the evidence tends to show that 
plaintiff was a passenger m the rear seat of a two-door automobile and 
that the automobile had been parked for only 30 seconds prior to the time 
the truck was seen approaching from the opposite direction. 

5. Automobiles § 72; Negligence 4- sudden emergency 
I n  the face of a sudden emergency, a person Is not held to the wisest 

choice of onduct, but only to such choice ns a person of ordinary care 
and prudence would have made in similar circumstances. 

6. Automobiles §§ 72, 90- instructions - sudden emergency 
I n  this action for personal injuries received when the automobile in 

which plaintift' was a guest passenger was struck by defendant's truck, 
the trial court erred in failing to instruct the jury with regard to the 
doctrine of sudden emergency, where defendant's evidence tends to show 
that he went over the crest of a hill and saw the headlights of the auto- 
mobile in which plaintiff was a passenger, that the lights blinded him and 
when he realized that the automobile was in his lane of traffic, he turned 
his truck to the left and applied his bralccs in a n  attempt to avoid the 
collision which followed. 

APPEAL from McConnell, J., September 1969 Session of WILKES 
County Superior Court. 

Margaret Louise Tharpe, the plaintiff, instituted this action to 
recover damages for personal injuries allegedly sustained in an au- 
tomobile accident as the result of the joint and concurrent negli- 
gence of the defendants, Joy Dowel1 Swaim, operator of the auto- 
mobile in which the plaintiff was a guest passenger, and Stacy 
Brewer, driver of the truck which struck the Swaim automobile. 

The defendant Brewer, answering the complaint, denied that the 
plaintiff was injured by any negligence on his part, and alleged that 
any injuries which may have been sustained by the plaintiff were 
proximately caused by the plaintiff's own negligence or in the event 
he was held to be negligent, by the plaintiff's contributory negligence. 

The defendant Swain1 denies any negligence on her part and al- 
leges that if the plaintiff was injured, her injuries were caused solely 
and proximately by the negligence of the defendant Brewer. 

At the close of the plaintiff's evidence, the court denied the mo- 
tion of the defendant Brewer and granted the motion of the defend- 
ant Swaim for judgment as of nonsuit. The defendant Brewer offered 
his defense and following his evidence renewed his motion for judg- 
ment as of nonsuit which was denied. The court submitted the case 
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to the jury on the issues of the negligence of the dcfendant Brewer, 
the contributory negligence of the plaintiff, and damages. From a 
verdict and judgmcnt in favor of the plaintiff, the defendant Brewer 
appealed to this Court. From the judgment of nonsuit entcred as to 
the defendant Swaim, the plaintiff appealed. 

Franklin Smith for plaintifl appellant-appellee. 

Moore and Rousseau, by  Julius A. Rousseau, Jr., for defendant, 
Swaim, appellee. 

McElwee, Hall and Herring, by  John E. Hall, for defendant, 
Brewer, appellant. 

Appeal as to Plaintiff Tharpe 

Thc plaintiff's main exception and assignment of error, upon 
which her appeal turns, is to the judgment of nonsuit entered a t  the 
close of the plaintiff's evidence upon the motion of the defendant 
Swaim. 

[1] In  considering a motion for judgment as of nonsuit, all of the 
evidence must bc taken in the light most favorable to the plaintiff. 
Lienthall v. Glass, 2 N.C. App. 65, 162 S.E. 2d 596 (1968) ; Cham- 
pion v. Waller, 268 N.C. 426, 150 S.E. 2d 783 (1966). 

The plaintiff, in her complaint, alleged that  her injuries were 
proximately caused by the negligence of the defendant, Joy Dowel1 
Swaim, in the following respccts: 

T I .  That  on the 8th day of Novcmbcr, 1967, a t  approxi- 
mately 6:30 p.m., the plaintiff was riding as a guest passenger, 
sitting in the right-hand side of the rear seat of thc 1956 Dodge 
automobile owncd by James Calvin Swaim. That  the said auto- 
mobile was sitting still on the left-hand side and shoulder of 
Rural Pavcd Road 2002 with thc front of the said automobile 
directed in a northern direction of Rural Paved Road 2002. That  
on this occasion, the 1956 Dodge automobile was sitting pointed 
in a northern direction with the wheels on the left side of the 
automobile approximatcly four feet off the edge of the pave- 
ment and that  the right whcels of the automobile were sitting 
appr~ximat~ely two feet upon the paved edge of the road. That  
on this same date and time the defendant, Stacy Brewer, was 
operating a 1965 green Chevrolet pickup in a southern direction 
on Rural Paved Road 2002. That when the Chevrolet pickup 
approached the Dodge automobile, which was parked on the 
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edge of the road, a portion of the said Dodge was in the lane 
of traffic in the direction in which the pickup was traveling. The 
defendant, Stacy Brewer, applied his brakcs and when he applied 
his brakes the pickup skidded out of control and a violent colli- 
sion occurred between the right rear of the Chevrolet pickup 
and the front and right side of the 1956 Dodge automobile. 

* Y Y 

TI .  That the defendant, Joy Dowel1 Swaim, was more spe- 
cifically negligent in the following respects: 

"D. That the defendant, Joy Dowel1 Swaim, was negligent in 
that she parked the 1956 Dodge automobile on the wrong sidc 
of the road contra to the law of the State of North Carolina 
with a portion of the said car situated in the lane for the south- 
bound traffic." 

In  Lienthall v. Glass, supra, the Court quoted the following lan- 
guage from Champion v. Waller, supra: 

"Tac t s  alleged in the complaint and admitted in the answer 
are conclusivcly established by the admission, i t  not being nec- 
essary to introduce such allegations in evidence. Wells v. Clay- 
ton, 236 N.C. 102, 72 S.E. 2d 16; Stansbury, North Carolina Evi- 
dence, § 177. The same is true of allegations of ncw mattcr in 
a further answer, which new matter is favorable to the plaintiff. 
In passing upon a motion for judgment of nonsuit, all such alle- 
gations in the answer are taken to be true and are to be con- 
sidcred along with the evidence.' " 

The defendant Swaim answered the complaint as follows: 

"111. That the allegations containcd in paragraph I11 of the 
complaint are untrue and denied, except as herein admitted. 
. . . That the operatlor of said 1956 automobile had driven 
said automobile onto the lcft-hand shoulder of said road and as 
far  off the main traveled portion as was practical, for the pur- 
pose of discharging passengers. That said automobile was mo- 
mentarily stopped, wit.h its headlights on low beam." 

The pleadings and evidencc in this case would permit, but not 
compel, thc jury to find the facts to be as follows: On 8 November 
1967, a t  about 6:30 p.m., the plaintiff, Margaret Louise Tharpe, was 
riding as a guest passenger in a 1956 Dodge automobile being op- 
erated by Joy Dowell Swaim, the defendant. The defendant Swaim 
drove the automobile from the right-hand lane of the highway and 
parked i t  on the left-hand side of the highway with approximately 
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two feet of the automobile remaining on the pavement. After she 
parked the automobile, the defendant Swaim left the headlights 
burning while she opened the door in order to discharge passengers. 
Within thirty seconds after the automobile was parked on the wrong 
side of the highway, the defendant Brewer approached from the op- 
posite direction on the same road. Seeing the headlights of the Swaim 
automobile shining down the road, he applied his brakes forcefully 
causing his pickup truck to skid and collide with the Swaim vehicle. 
As a result of the collision, the plaintiff, who was in the rear seat of 
the two-door automobile, was thrown from the automobile onto the 
ground. 

The main thrust of the defendant Swaim's contention is that the 
allegations in the complaint are not sufficient to bring into play G.S. 
20-161.1 which is as follows: 

"Regulation of night parking on highways-No person park- 
ing or leaving standing a vehicle a t  night on a highway or on a 
side road entering into a highway shall permit the bright lights 
of said vehicle to continue burning mhcn such lights face on- 
coming traffic." 

121 It is not necessary for the plaintiff to include the statute upon 
which she relies in her complaint in order to state a cause of action 
against the defendant. In Richardson v. Richardson, 4 N.C. App. 99, 
165 S.E. 2d 678 (1969), this Court stated: 

"In order to state a cause of action, i t  is not necessary to put 
in thc complaint the statute upon which the pleader is relying. 
'The function of a complaint is to state in a plain and concise 
manner the material, essential or ultimate facts which consti- 
tute the cause of action, but not the evidence to prove them. 
. . . It is not necessary to plead the law. The law arises upon 
the facts alleged, and the court is presumed to know the law.' 
Moore v. W  0 0 W ,  Inc., 253 N.C. 1, 116 S.E. 2d 186. A corn- 
plaint is to be judged by the facts alleged thcrein, and if the al- 
legations are sufficient, rcference to a particular statute is un- 
necessary. Therefore, such a reference may be regarded as sur- 
plusage." 

[3] We hold that the allegation in the complaint "[tlhat the de- 
fendant, Joy Dowel1 Swaim, was negligent in that she parked the 
1956 Dodge automobile on the wrong side of the road contra to the 
law of the Statc of North Carolina with a portion of the said car 
situated in the lane for the southbound traffic", when considered with 
the allegations and admissions in the answer of the defendant Swaim, 
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is sufficient to support the evidence that the defendant Swaim vio- 
lated G.S. 20-161.1. The evidence, wheq considered in its light most 
favorable to the plaintiff, is sufficient to warrant the court's submit- 
ting an issue to the jury as to the negligence of the defendant Swaim. 
The judgment of nonsuit as to the defendant Swaim is reversed. 

141 The appellant Tharpe contends that the trial judge committed 
error in submitting the issue of the appellant's contributory negli- 
gence to the jury. 

The defendant Brewer, in his sccond further answer and defense, 
pleaded that the plaintiff was contributorily negligent in that she 
remained in thc automobile of the defendant Swaim when she, the 
plaintiff, knew, or by the cxercise of ordinary care ought to have 
known, that she was in a place of danger in that the Swaim auto- 
mobile was parked and left unattended in the nighttime with its 
lights burning bright, on the left side of the public highway facing 
trafic, with a portion of the automobile on the pavement, in viola- 
tion of G.S. 20-161.1. 

"Contributory negligence must be pleaded and provcd by the 
defendant. G.S. 1-139. Moore v. Iron Works ,  183 N.C. 438, 111 
S.E. 776; Ramsey v. Furniture Co., 209 N.C. 165, 183 S.E. 536. 
To be sufficient, a plea of contributory negligence must aver a 
state of facts to which the law attaches negligence as a conclu- 
sion. Watson v .  Farmer, 141 N.C. 452, 54 S.E. 419; Cogdell v. 
Railroad Co., 132 N.C. 852, p. 855, 44 S.E. 618. One relying on 
contributory negligence must prove facts from which the infer- 
cnce of contributory negligence may be drawn by nien of ordi- 
nary reason. Boney v. R. R., 155 N.C. 95, 71 S.E. 87; Far% v. 
R .  R. ,  151 N.C. 483, hot. p. 489, 66 S.E. 457. Evidence which 
raiscs a mere conjecture is insufficient for the jury. White  v. 
R. l?., 121 N.C. 484, 27 S.E. 1002." Bmce  v. Flying Service, 234 
N.C. 79, 66 S.E. 2d 312 (1951). 

All of the evidence tends to show that the plaintiff was riding as 
a passenger in the rear seat of a two-door automobile, and that said 
automobile had been parked for only thirty seconds prior to the time 
thc defendant Brcwer's automobile was seen approaching from the 
opposite direction. 

Considering all of the evidence, we hold that i t  was error for the 
court to submit an issue of contributory negligence to the jury. 

Appeal as to Defendant Brewer 

[6] The dcfcndant assigns as error the failurc of the trial judge 
to instruct the jury with regard to the doctrine of sudden emergency. 
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In North Carolina negligence is defined as "the failure to exer- 
cise that  degree of care th?t an ordinarily prudent person would 
exercise under the same or similar circun~stances and when charged 
with like duty." Williamson v. Clay, 243 N.C. 337, 90 S.E. 2d 727 
(1956). The defendant Brewer's evidence regarding the events which 
occurred on the night of 8 November 1967 was as follows: Sometime 
after dark on the night of the collision, Brewer was driving his Chev- 
rolet pickup truck south on Rural Paved Road 2002 and as he neared 
the crest of the hill about 200 feet from the scene of the accident 
someone backed out onto the highway in front of him. H e  reduced 
his speed and the person pulled back into the driveway and let him 
go by on the highway. Immediately after this he went over the crest 
of the hill and saw the lights which were shining from the Swaim 
vehicle. The lights blinded him and when he realized that  the other 
vehicle was in his lane of traffic, Brewer turned his truck to the left 
and applied his brakes in an attempt to avoid the collision which 
followed. 

[S, 61 The evidence shows that  the defendant Brewer was faced 
with a sudden emergency. In the face of an emergency, a person is 
not held to the wisest choice of conduct, but only to  such choice as a 
person of ordinary care and prudence would have made in similar 
circumstances. Williams v. Roderice, 268 N.C. 62, 149 S.E. 2d 590 
(1966). 

The North Carolina Supreme Court, in Williamson v. Clay, 
supra, spoke to the identical question involved in the present case. 
There, in discussing the duty of the trial judge to  charge the jury 
with regard to the doctrine of sudden emergency, the Court stated: 

"Even in the absence of request for special instructions, a failure 
to charge the law on the substantive features of the case arising 
on the evidence is prejudicial error. G.S. 1-180; Barnes v. Caul- 
bourne, 240 N.C. 721, 83 S.E. 2d 898, and cases cited. In this 
casc, since defendant relied in large measure upon what he con- 
tended were circumstances of acute emergency, the failure to 
comply with G.S. 1-180 by applying the applicable legal prin- 
ciples to defendant's evidencc in regard thereto must be re- 
garded as prejudicial. Hence, defendant's assignment of error 
relating to this feature of the charge is sustained and a new trial 
awarded." 

The appellant Brewer's additional assignments of error have 
been duly considered in the appellant Tharpe's appeal. For errors 
committed, we hold there must be a new trial. 

New trial. 
CAMPBELL and PARKER, JJ . ,  concur. 
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STATE OF NORTH CAROLINA V. MORRIS CURRIE 

No. 7015SC137 

(Filed 1 A ~ r i l  1970) 

1. Homicide s 3% second d e s e e  murder  - instructions on  lesser de- 
gree of crime - contradictory instructions 

In  a prosecution for murder in the second degree, the trial court prop- 
erly denied defendant's requested instruction that if the jury found that 
defendant intentionally fired the shot which killed deceased and also found 
that defendant believed the gun was not loaded, then defendant would be 
guilty only of involuntary manslaughter. 

2. Homicide 5 24-- instructions - presumption of malice - defend- 
ant 's testimony t h a t  h e  did not  know rifle was loaded 

I n  a prosecution for murder in the second degree committed with a 
rifle, wherein defendant testified that he was only playing with the de- 
ceased and did not know the rifle was loaded, the trial court should have 
clearly instructed the jury that the presumption of malice would not arise 
if they believed defendant's testimoliy; consequently, portion of the court's 
instructions which would have permitted the jury to consider the pre- 
sumption of malice had they believed defendant's testimony to be true, 
held reversible error. 

3. Homicide 5 5- second degree murder  - malice 
Malice is an esscntial element of murder in the second degree. 

4. Homicide § 14- presumption of malice - requisitc intent 
Malice, as one of the essential elements of murder in  the second degree, 

is not presumed merely by the pointing of a gun or pistol a t  another per- 
son in fun in violation of G.S. 1434; in order for this presumption cf 
rnalicc to arise from an assault with a deadly weapon, there must be a n  
intent to inflict a wound with such weapon which produces death. 

5. Homicide 14- presumption of malice - unintentional firing of 
deadly weapon 

An unintentional firing of a deadly weapon, believed to be ~inloaded. 
is not such an intentional use thereof as gives rise to the presumption of 
malice. 

APPEAL by defcndant from Brewer, J., October 1969 Criminal 
Session of Superior Court held in ALAMANCE County. 

Defendant was tried upon a bill of indictment charging him with 
murder in the first degree in connection with the death of Banks 
Wyatt. The record reveals that  he was tried upon the charge of 
murder in the second degree. From a judgment of imprisonment upon 
a verdict of guilty of murder in the second degree, the defendant ap- 
pealed to the Court of Appeals. 
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Attorney General Morgan, Assistant Attorney General Rich, and 
Stafi Attorney Costen for the State. 

W. R. Dalton, Jr., for the defendant appellant. 

MALLARD, C.J. 
The evidence for the State tended to show that Morris Currie 

(defendant), the deceased, Banks Wyatt (Banks), and Sherman 
Williams (Sherman) all worked a t  the same place. On 27 June 
1969, after they were paid by their employer, the three of them en- 
gaged in gambling with dice. At approximately 7:30 or 8:00 p.m. 
after the defendant had lost some of his money, he asked Sherman 
to take him home. The three of them rode in Sherman's car to the 
defendant's home. After telling them he was going into the house to  
get some more money and would come back, the defendant got out 
of the car. Sherman turned the car around, and he and Banks waited. 
When the defendant came out of the house, he had a 30-30 carbine 
which he pointed toward the window of the car and told Sherman 
and Banks that  he wanted his money back. (This weapon is referred 
to by the witnesses as a "gun," ('rifle," and "carbine.") Sherman 
was sitting in the driver's seat of the car and Banks was sitting next 
to  him. Banks was closer to where defendant was standing than 
Sherman. Sherman started to put his hand in his pocket to get the 
money, and defendant told him to keep his hands up. Banks told the 
defendant, who was about twenty feet away a t  that  time, to come on 
over and talk and that he would give him his money back. The de- 
fendant kept the carbine pointed a t  them and told them to keep 
their hands up. Sherman started to  open the car door, and a t  that  
time the defendant shot. The bullet struck Banks just above his 
right ear, killing him instantly. 

Defendant's evidence is summarized, except where quoted, as fol- 
lows: Sherman and Banks won all of his money in the dice game. 
At  his request, Sherman, together with Banks, took defendant home. 
H e  went into the house after telling them he was going there to  get 
some more money. R e  brought the carbine out of his house intend- 
ing to  sell i t  to one of them. He  went out and ''played with the 
boys, when I walked in the yard I said, 'This is a hold up,' and I 
didn't know there was anything in the gun * * *. I did point the 
gun " * " J didn't think there was anything in the gun. I asked 
them to give me my money back, but I didn't mean it. I said i t  in a 
joking way." The carbine went off. Sherman got out and put some 
money on the hood of the car. When defendant went to the car to  see 
if Banks was shot, Sherman snatched the carbine from him and 
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struck defcndant with it. Defendant then ran away but came back 
immediately and asked for somebody to call an ambulance and the 
sheriff. 

[I] The defendant, in apt time and in writing, requested that the 
judge give certain instructions to the jury. This request was denied. 
The requested instructions read in pertinent part: 

'(The Court instructs you that even if you find that the defend- 
ant  Morris Currie intentionally fired the shot which killed Banks 
Wyatt, if you also find that the said Morris Currie believed a t  
the time that the gun was not loaded, the defendant will be 
guilty only of involuntary manslaughter " * "." 

While the defendant could have intentionally pointed the gun 
and intentionally pulled the trigger, believing that  the gun was not 
loaded, he could not have intentionally fired the shot and a t  the 
same timc bclieved that the gun was not loaded. The judge, there- 
fore, did not commit error in failing to instruct the jury in the man- 
ner requested by the defendant because the instructions as requested 
are contradictory. 

[2] The defendant contends that the court committed error in fail- 
ing to instruct the jury as to the legal effect of the defendant's tes- 
timony that he was playing and did not know that the gun was 
loaded. 

[2, 31 We think defendant's exception to the following portion of 
the charge is well taken: 

"Now, the intentional killing, to raise the presumption of malice 
and unlawfulness, does not mean a specific intent to kill some- 
one, but i t  means an intentional assault with a deadly weapon 
inflicting wounds thereby causing death of the deceased." 

When considered with the charge as a whole and the factual situa- 
tion presented by the evidence, the meaning of this instruction in 
this case is not clear. The jury could have inferred from this that 
the gun, thought to be unloaded, and intentionally pointed a t  the 
deceased in fun, which discharged when defendant pulled the trigger 
thinking that  i t  was unloaded and which resulted in the death of the 
deceased, raised the presumption of malice. Malice is an essential 
element of murder in the second degree. 

Murder in the second degree and malice are defined in State v. 
Benson, 183 N.C. 795, 111 S.E. 869 (1922)) as follows: 

"Murder in the second degree is the unlawful killing of a human 
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being with malice, but without prenlcditation and deliberation. 
S. v. Lipscomb, 134 N.C. 695; S. V .  Fuller, 114 N.C. 885. 

Malicc is not only hatred, ill-will, or spitc, as i t  is ordinarily 
understood- to be sure that is malice - but i t  also means that 
condition of mind which prompts a pcrson to take the life of 
another intentionally without just cause, excuse, or justifica- 
tion. S.  11. Banks, 143 N.C. 652. I t  may bc shown by evidence of 
hatred, ill-will, or dislike, and i t  is implied in law from the kill- 
ing with a deadly weapon; and a pistol or a gun is a deadly 
weapon. S. v. Lane, 166 N.C. 333. 

When i t  is admitted or proven that the defendant killed the de- 
ceased with a deadly wcapon, the law raises two presumptions 
against him; first, that the killing was unlawful; and second, 
that i t  was done with malice; and an unlawful killing with 
malice is murdcr in the second degrec." 

G.S. 14-34 provides that an assault is committed when any per- 
son points a gun or pistol a t  another, either in fun or otherwise. 
The pertinent part of this statute reads: "If any person shall point 
any gun or pistol a t  any person, either in fun or otherwise, whethcr 
such gun or pistol be loaded or not loaded, he shall be guilty of an 
assault " " "." I t  is, therefore, axiomatic that if the gun or pistol 
used is in fact a deadly wcapon, then such pointing thereof is an 
assault with a deadly weapon. 

14, 51 Malice, as one of the essential elements of murder in the 
second degree, is not presumed merely by the pointing of a gun or 
pistol at  another person in fun in violation of G.S. 14-34. In order 
for this presumption of malice to arise from an assault with a deadly 
weapon, there must be an intent to inflict a wound with such weapon 
which produces dcath. State V .  Williams, 235 N.C. 752, 71 S.E. 2d 
138 (1952). See also State v. Phillips, 264 N.C. 508, 142 S.E. 2d 337 
(1965). An unintentional firing of such deadly wcapon, believed to 
be unloaded, is not such an intentional use thcrcof as gives rise to 
the presumption of malicc. In the case of State V .  Gordon, 241 N.C. 
356, 85 S.E. 2d 322 (1955), Justicc Bobbitt (now Chief Justice), 
speaking for thc Court, said: 

"When the killing with a deadly weapon is admitted or estab- 
lished, two presumptions arise: (1) that the killing was unlaw- 
ful; (2) that i t  was done with malice; and an unlawful killing 
with malicc is murder in the second degree. . . . A specific 
intent to kill, while a necessary constituent of the elements of 
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premeditation and delibcration in first degree murder, is not a n  
element of sccond degrec murder or manslaughter. The inten- 
tional use of a deadly weapon as a weapon, when death proxi- 
mately results from such use, gives rise to the presumption. S. 
v. Quick, 150 N.C. 820, 64 S.E. 168. The presumptions do not 
arise if an instrument, which is per se or may be a deadly wea- 
pon, is not intentionally uscd as a weapon, e.g., from an acci- 
dental discharge of a shotgun." 

The defendant in his brief says that: 

"Since the defendant admittcd he pulled the triggcr and that the 
gun did not go off accidentally; since he admitted he pointed 
the gun in the direction of the deceased, and since the gun did 
kill the deceased without any further misadventure sufficient to 
deflect the aim, the jury would no doubt find that the defend- 
ant did point the gun a t  the deceased in violation of G.S. 14-34. 
And even if he merely pointed in the general direction of the 
two companions, this would probably be culpable negligence 
without regard to the statute. Consequently, as a practical 
matter, the defendant confessed guilt to manslaughter in open 
court. Thus, the case was reduced to one single point- was the 
defendant guilty of manslaughter or of murder." 

In  40 Am. Jur. 2d, Homicide, 8 95, i t  is said: 

'(With few exceptions, every unintentional killing of a human 
being arising from a wanton or reckless use of firearms, in the 
absence of intent to discharge the weapon, or in the belief that 
i t  is not loaded, and under circumstances not evidencing a heart 
devoid of a sense of social duty, is manslaughter. If a person 
points a pistol a t  another in sport, as a joke, or to cause fright 
merely, believing and, perhaps, having some reason to think 
that i t  is not loaded, and subsequently pulls the trigger, caus- 
ing the pistol to be discharged, and resulting in the killing of the 
person pointed at, he is guilty of manslaughter." 

In the case of State v. Foust, 258 N.C. 453, 128 S.E. 2d 889 (1963), 
the evidence tended to show that the defendant and the deceased 
were playfully "scuffling" with defendant's loaded gun. The Court 
said : 

"It seems that, with few exccptions, i t  may bc said that every 
unintentional killing of a human being proximately caused by a 
wanton or reckless use of firearms, in the absence of intent to 
discharge the weapon, or in the belief that i t  is not loaded, and 
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under circumstances not evidencing a heart devoid of a sense of 
social duty, is involuntary manslaughter." 

I n  the case of State v. Stitt, 146 N.C. 643, 61 S.E. 566 (1908), 
the State's evidence tended to show that while the defendant and 
the deceased were "playing" and "projecking," the dcfendant took 
a gun and pointed i t  a t  deceased. The gun fired, killing him. The 
defendant stated that he did not know there was a shell in the gun. 
The court instructed the jury that they could not convict the de- 
fendant of murder in the first degree or murder in the second de- 
gree and charged the jury, among other things: 

" (T)hat  if they found from the evidence, beyond a reasonable 
doubt, that the defendant picked up the gun and intentionally 
pointed i t  a t  the deceased, and cocked it, aiming i t  a t  him; and 
if they further found, beyond a reasonable doubt, that the gun 
discharged its load and killed deceased, and this was done will- 
fully and intentionally, the defendant would be guilty of man- 
slaughter, and it would be the duty of the jury to return a ver- 
dict of guilty of manslaughter." 

In finding that there was no error in the St& case, the Supreme 
Court said that "if the jury was satisfied beyond a reasonable doubt 
that defendant intentionally pointed the gun a,t the deceased, and 
while so engaged the gun was discharged, killing the deceased, the 
defendant would be guilty of manslaughter." 

In the case of State v. Turnago, 138 N.C. 566, 49 S.E. 913 (1905), 
the defendant's testimony tended to show that he did not intention- 
ally point the gun a t  anyone and that he did not intend to shoot any- 
one, but that he and some others were playing and that he got the 
gun in order "to frolic" with one of them. The Court held that 
'(pointing a gun a t  another under such circunistances as would not 
excuse its intentional discharge constitutes, in this and many other 
States, a statutory misdemeanor, and an accidental killing occasioned 
by i t  is manslaughter. In this State i t  is immaterial whether the gun 
is loaded or not. Laws 1889, ch. 527. At common law, one who leveled 
a loaded gun a t  another without intention of discharging it, and the 
gun gocs off accidentally and kills another, is guilty of manslaughter." 

In the case of State v. Limerick, 146 N.C. 649, 61 S.E. 568 (1908), 
the evidence tended to show that the defendant and the deceased 
were friends and were scuffling over the gun when i t  fired, inflicting 
the wound from which the deceased died. The Court said: 

"Undoubtedly, if the prisoner intentionally pointed the gun a t  
the deceased and i t  was t.hen discharged, inflicting the wound of 
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which he died, or if the prisoner was a t  the time guilty of culp- 
able negligence in the way he handled and dealt with the gun, 
and by reason of such negligence the gun was discharged, caus- 
ing the death of deceased, in either event the prisoner would be 
guilty of manslaughter, and this whether the discharge of the 
gun was intentional or accidental." 

[29 In this case there was ample evidence from the State's wit- 
nesses to show an intentional and unlawful killing with a deadly 
weapon. Such evidence, if believed, was sufficient to support a ver- 
dict of guilty of murder in the second degree. However, the defendant 
testified that he did not know the gun was loaded; that although he 
pointed the gun, he did not point i t  a t  anyone in particular; and 
that he was only playing and joking with Sherman and Banks. The 
defendant's evidence fails to show that he killed Banks intentionally 
or with express or implied malice. Therefore, the judge should have 
instructed the jury that malice, as an essential element of murder in 
the second degree, would not be presumed if the defendant, in play- 
ing and joking with Sherman and Banks, pointed the gun a t  the de- 
ceased and pulled the trigger, and that a t  the time he pulled the 
trigger, he thought the gun was unloaded. 

The jury may not believe the defendant's testimony, but he is 
entitled to have the judge apply the law to his evidence. The able 
judgc who tricd this case, in charging t,he jury and applying the 
law to the facts, seems to have overlooked the defendant's evidence 
that he was playing and joking and that he did not know the gun 
was loaded. 

We do not deem i t  necessary to discuss the defendant's ot,her con- 
tentions because, for the reasons stated, the defendant is awarded a 
new trial. 

New trial. 

MORRIS and VAUGHN, JJ., concur. 
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J. HECTOR ATKINS, ADMINISTRATOR OF THE ESTATE OB JAMICS LEWIS 
ATKINS, DECEASED v. DELA A. PARKER, MAX BRYAN AND SOUTH- 
ERN NATIONAL BANK OF NORTH CAROLINA 

No. 70118C152 

(Filed 1 April 1070) 

1. Appeal and  E r r o r  4Tr-- t h e  brief - abandonment of assignments 
Assignments of error not brought forward in appellant's brief are  

deemed abandoned. Rule of Practice in the Court of Appeals No. 28. 

2. Gifts 4- gift causn mortis - requisites 
To constitute a donatio calisa mortis, two things are indispensably nec- 

essary: an intention to make the gift, and a delivery of the thing given. 

3. Gifts 4- gift causa mortis - sufficiency of findings 
Trial court properly concluded that a brother made a gift causa mortis 

of certificates of deposit to his sister, where there were findings, s u p  
ported by evidence, that the brother had had several heart attacks prior 
to the gift; that he told his sister that he expected to die from his heart 
condition and he wanted her to have the certificates if anything happened 
to him; that the brother subsquently delivered the certificata to his 
sister's son with instructions that the certificates be turned over to her a t  
his death; and that the brother thereafter died of a heart attack. 

4. Gifts 9s 1, 4- completion of gif t  - dclivcry 
In all cases of gifts, whether inter vivos or causa mortis, there must 

be a delivery to complete the gift. 

5. Gifts 1- gif t  inter  vivos - irrevocable 
,4 gift inter vivos is absolute and takes effect in prcesenti. 

6. Gifts 9 4- gift  causa mortis - revocable 
A gift causa firortis is revocable and takes effect in futuro. 

7. Gifts 5 4-- gif t  causa mortis - evidence 
In  an action to establish a gift causa mortis in certificates of deposit, 

evidence that the donor, upon delivery of the certificates to the donee's 
son, told the son that he would let him know if he, the donor, wanted 
the certificates back, held not to defeat the gift. 

APPEAL by plaintiff from McKinnon, J., 6 October 1969 CiviI 
Session, HARNETT Superior Court. 

This is a civil action to determine the ownership of funds evi- 
denced by two certificates of deposit. Thc parties waived trial by 
jury and ngrced that  the Presiding Judgc should find the facts from 
the evidence, enter his conclusions of law and render judgment 
thereon. 

The plaintiff offered no evidence, i t  being determined tha t  the 
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burden of proof was on defendant, Dela A. Parker, to establish her 
ownership of the certificates of deposit. 

Evidence offered on behalf of the defendants tended to show the 
following : 

Prior to 16 June 1968, James Lewis Atkins owned two certificates 
of deposit issued by Southern National Bank in his name only. He  
surrendered these certificates, one on 16 .June 1968, and the other on 
2 September 1968, and had Southern National Rank issue to him 
two certificates made out to "MR. J. L. ATKINS, PAY ON DEATH, 
MRS. DELA A. PARKER." He  requested the issuing bank to pay 
these certificates to his sister upon his death. 

Atkins had suffered two or three heart attacks and on several 
occasions in the summer and fall of 1968 he discussed his health 
as well as his financial and business affairs with Hoyle Secrest. H e  
told Mr. Secrest his health was very poor and that  he feared he was 
going to die suddenly from a heart attack. He  also told Mr. Secrest 
he was going to fix i t  so his sister Dela would get some of his money 
when he died and that  he was going to make the certificates of de- 
posit in their joint namcs. 

On the last Sunday in September, 1968, Atkins showed his sister, 
Dela, the two certificates, handed them to her, and told her he didn't 
think he was going to live vcry long and that  the certificates of de- 
posit were his gift to her. Dela left the certificates with Atkins. At  
the time Atkins showed the certificates to Dela, he told her he 
wanted her to go to Raleigh with him to get a lawyer or banker to  
look them over and make cerlain that  if anything happened to him 
she would get the money. The following week Atkins started to Ra- 
leigh but was taken ill and returned home. 

In  thc fall of 1968, Max Bryan, Dela's son, went to see Atkins 
a t  Atkins' request. A t  that time, Atkins gave Bryan the certificates 
of deposit and said he wanted him to keep them. Atkins told Bryan 
that  he wanted to transfer the funds from certificates of deposit, 
when they matured, to a savings account in Dela's name, and that  
he would let Bryan know if he wanted them back. He also said he 
wanted Dela to have the money represented by the certificates and 
that  Bryan was to turn the certificates ovcr to Dela upon Atkins' 
death. Atkins saw Bryan twice after giving the certificates to him 
but he never requested that they be returned. 

Atkins told Dcla on sevcral occasions that  he expected to die 
from his heart condition and that  if anything happened to him he 
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wanted her to have the certificates of deposit and he didn't want 
anyone else to have them. 

Atkins died of a heart attack on 28 Decembcr 1968. 

The trial judgc found facts and concluded as a matter of law 
that Jamcs Lewis Atkins made a gift causa mortis to Dcla A. Parker 
of the certificates of deposit and the funds represented thereby. 
From judgment in favor of Dela A. Parker, plaintiff appealed. 

Edgar R. Bain and Bryan, Jones and Johnson, by Edgar R. Bain, 
for plaintiff-appellant. 

W. A. Johnson for Dela A. Parker, defendant-appellee. 

[I] Assignrncnts of error Nos. 1 and 4 (exceptions 1 and 13) are 
not brought forward in plaintiff-appellant's brief so they are deemed 
abandoncd. Rule 28, Rules of Practice in the Court of Appeals of 
North Carolina. Therefore, only two questions are presented on this 
appcal. The first is whcther there was competent evidcnce to sup- 
port thc findings of fact made by the trial judge. The second ques- 
tion, being collateral to the first, is whether the facts so found sup- 
port the trial judge's conclusions of law. 

The trial judgc found and concluded as follows: 

"1. That Jamcs Lewis Atkins died testate on or about De- 
cember 28, 1968, and that the plaintiff is the duly qualified and 
acting executor of the estate of the said James Lewis Atkins. 

"2. That  prior to his death James Lewis Atkins purchased 
from the Southern National Bank of Lillington, North Carolina, 
the two (2) ccrtificates of deposit referred to and described in 
the pleadings. 

"3. That  James Lewis Atkins intended to give and did give 
said certificates of deposit and the funds represented thereby 
to the defendant Della A. Parker. 

"4. That a t  the time of said gift the said James Lewis 
Atkins had the then present interest (sic) to donate said certifi- 
cates and the procccds represented thereby to his sister, Della 
A. Parker, and that said gift was completed by delivery. 

"5. That  the gift of said certificates of deposit and the 
funds represented thereby was conditioned to take effect upon 
the death of the donor. 
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"6. That a t  the time of the gift and delivery of the said 
certificates of deposit James Lewis Atkins was suffering from a 
severe heart condition of which he had full knowledge and a t  
that time he did not expect to live much longer. 

"7. That said certificates of deposit and the funds repre- 
sented thereby were given to Della A. Parker by the said James 
Lewis Atkins in contemplation of death and with a view to his 
death. 

"8. That after the gift and delivery of said certificates of 
deposit the said James Lewis Atkins died of a heart attack; 
that his death resulted from the condition and illness from which 
he was suffering a t  the time of said gift. 

"9. That said certificates of deposit remained continuously 
in the possession of Max Bryan, the son of Della A. Parker, 
from the date they were delivered to him by James Lewis At- 
kins until December 29, 1968, a t  which time the said Max 
Bryan delivered said certificates of deposit to Della A. Parker 
in accordance with the instructions given to him by James 
Lewis Atkins and the said certificates of deposit are now and 
have been continuously since said date in the possession of the 
said Della A. Parker. 

"10. That Max Bryan claims no interest in said certificates 
of dcposit or the funds represented thereby. 

"UPON THE FOREGOING FINDINGS OF FACT T H E  
COURT CONCLUDES AS A MATTER OF LAW: 

"1. That James Lewis Atkins made a gift causa mortis of 
said certificates of deposit and the funds represented thereby to 
his sister, Della A. Parker. 

"2. That the said Della A. Parker is now the owner of said 
certificates of deposit and all funds represented thereby. 

"3. That the estate of James Lewis Atkins has no interest 
whatever in said certificates of deposit or the funds represented 
by said certificates. 

"4. That Max Bryan has no interest in said certification of 
deposit or the funds represented thereby. 

"5. That the said Della A. Parker is entitled to receive 
from the Southern National Bank payment in full of all funds 
evidenced and represented by said certificates of deposit upon 

I surrendering and delivering said certificates to said bank." 
I 
1 [2] "To constitute a donatio causa mortis, two things are indis- 
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pensably necessary: an intention to  make the gift, and a delivery 
of the thing given." hTewman v. Bost, 122 N.C. 524, 29 S.E. 848. See 
also, Bynum v. Bank, 221 N.C. 101, 19 S.E. 2d 121; Thomas v. 
Houston, 181 N.C. 91, 106 S.E. 466. 

Appellant contends that  the defendant failed to carry the burden 
of showing the intent of Atkins to divest himself of all right, title 
and control over the certificates and that he did not intend a final 
irrevocable disposition of the certificates. To support these conten- 
tions, appellant relies on two points: First, the trip to Raleigh At- 
kins proposed to Dela to have either a banker or a lawyer to check 
on the certificates to make sure they were safe; and second, the 
statement by Max Bryan that  Atkins told him he would let him 
know if he wanted the certificates back. 

131 The evidence shows, and the trial judge was correct in find- 
ing, a present donative intent on the part of Atkins to give the cer- 
tificates of deposit to Dela. This was sufficiently illustrated by the 
delivery of the certificates to Max Bryan with instructions that  he 
wanted Max Bryan's mother (Dela) to have the money represented 
by the certificates and that he wanted him to turn the certificates 
over to her upon his (Atkin's) death. 

The discussion concerning the trip to Raleigh occurred prior to  
the delivery of the certificates to  Max Bryan, the uncontradicted 
evidence being that Atkins showed the certificates to Dela a t  the 
time the trip was discussed and that  Max Bryan had continuous 
possession of the certificates from the day Atkins gave them to him 
until Atkins' death. Dela testified that  Atkins showed the certifi- 
cates to her and told her he wanted her to have the certificates if 
they were safe and, if they were not safe, he wanted to  put the 
money represented by the certificates in a savings account in her 
name. 

14-71 In  all cases of gifts, whether inter vivos or causa mortis, 
there must be a delivery to complete the gift. Bynum v. Bank, supra; 
Newman v. Bost, supra;  Adams v. Hayes, 24 N.C. 361. And, in 
North Carolina, the law of delivery is the same for gifts inter vivos 
and gifts causa mortis. Bynum v. Bank, supra. However, " [ t lhe chief 
distinguishing characteristics between a gift inter vivos and one 
causa mortis are that  the former is absolute and takes effect in 
prcesenti, while the other is revocable, and takes effect in futuro." 
Thomas v. Houston, supra. Therefore, the fact that  Atkins told Max 
Bryan he would let him know if he wanted the certificates back 
would not defeat the gift causa mortis. There had been a delivery of 
the gift to Bryan. A gift causa mortis, being defeasible by reclama- 
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tion, the contingency of survivorship, or deliverance from peril, i t  is 
not irrevocable as is a gift inter vivos. Thonzas v. Houston, supra. 

131 The evidence is sufficient to support the finding of fact by the 
trial judge that  "James Lewis Atkins intended to give and did give 
said certificates of deposit and the funds represented thereby to the 
defendant Della A. Parker" and his conclusion that "James Lewis 
Atkins made a gift cams mortis of said certificates of deposit and 
the funds represented thereby to his sist.er, Della A. Parker." 

The findings of fact by the trial judge wcre supported by compe- 
tent evidence. The applicable rule is stated in l Strong, N.C. Index 
2d, Appeal and Error, Sec. 57: 

"The court's findings of fact are conclusive if supported by 
any competent evidence, and judgment supported by such find- 
ings will be affirmed, even though there is evidence contra, 

17 . . . . 
Upon examination of thc facts and conclusions, we are of the 

opinion and so hold that  the trial judgc correctly applied the fact,s 
that  he found in making his conclusions of law. 

Affirmed. 

BRITT and GRAHAM, JJ., concur. 

CASE #l JIMMY V. MARRONE, JR. AND WIFE, ARTHUR MAE MARRONE 
v. CHARLES E. M N G  

- ANP - 
CASE #2 CHARLES FRANKLIN HELMS AND WIFE, DELANA HKLMS v. 

CHARLES E. LONG 

No. 7020SC21 

(Filed 1 April 1970) 

1. Deeds § 1- restrictive covenants 
Restrictive covenants cannot be established except by a n  instrument of 

record containing adequate words so unequivocally evincing the party's 
intention to limit the free use of the land that its ascertainment is not 
dependent on inference, implication or doubtful construction. 

2. Deeds § 20- restrictive covenant - subdivision lots - prior re- 
mrded deed from grantor 

Where the owners of a 16-acre tract conveyed to plaintiffs a lot there- 
from by recorded dccd which provided, 'This conveyance is made subject 
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to the following restrictions which shall run with the land, violation of 
which restrictions shall be exposure to suits for damages by any and all 
adjoining property owners, who shall be defined as the Grantors herein 
or any of their subsequent Grantees who might acquire any portion of the 
original 15 plus acre tract," a subdivision map of the 15-acre tract was 
thereafter recorded with no restrictive covenants shown thereon, and the 
owners thereafter conveyed other lots, including defendant's lot, by deeds 
which contained no restrictive covenants, the restrictions contained in 
plaintiff's deed are held not applicable to defendant's lot, the deed to 
plaintiff not having expressly imposed any restrictions on the remainder 
of the 15-acre tract. 

MORRIS, J., dissenting. 

APPEAL by plaintiffs from Cnssman, J., August 1969 Civil Ses- 
sion of UNION County Superior Court. 

In each of these cases, which were consolidated both for trial and 
upon appeal, the plaintiffs contend that defendant's property is sub- 
ject to restrictive covenants which he has breached. They seek dam- 
ages and an order requiring defendant to comply with the covenant. 

The parties agreed for the case to be heard on the record and 
stipulations of counsel. The facts as so stipulated may be stated as 
follows: E. Boyd Aycock and wife (Aycock) owned a fifteen-acre 
tract of land in Union County. On 22 June 1965 Aycock conveyed 
a lot from this tract to the plaintiffs Jimmy V. Marrone, Jr. and 
wife, Arthur Mae Marrone (Marrone) . Immediately following the 
description in the deed there appears the following: 

"THIS CONVEYANCE IS MADE SUBJECT TO THE 
FOLLOWING RESTRICTIONS, WHICH SHALL RUN AS 
COVENANTS WITH THE LAND, VIOLATIONS OF WHICH 
RESTRICTIONS SHALL BE EXPOSURE TO SUITS FOR 
DAMAGES BY ANY AND ALL ADJOINING PROPERTY 
OWNERS, who shall be defined as the Grantors herein or any 
of their subsequent Grantees who might acquire any portion of 
the original 15 plus acre tract: 

1. Property shall be restricted to residential uses only, and 
no residence shall have more than one detached outbuilding. 

2. Exterior construction shall be not less than 1,500 square 
feet of heated living area. 

3. Exterior construction shall not have any exposed con- 
crete, cinder or solite block. 

4. No more than one dwelling improvement shall be con- 
structed on any one lot, as originally sold by the Grantors herein. 

5. No construction improvements shall be erected nearer 
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than 30 feet to an adjacent street or road right-of-way, no 
nearer than 8 feet to any other property line. 

6. No sign of greater size than 3' x 5' shall be displayed 
for any purpose." 

On some date which does not appear in this record a map of this 
15-acre tract was recorded. The map was entitled "Map of Boule- 
vard Park, Monroe Township, Union County, N. C., E.  Boyd Ay- 
cock-Owner. Surveyed September 27, 1965." Although not so stip- 
ulated, lot No. 1 on said map appears to contain the tract previously 
conveyed to Marrone. The deed to Marrone made no reference to a 
map or to "Boulevard Park." 

By deed dated 5 October 1965 Aycock conveyed four lots to the 
plaintiff Charles Franklin Helms and wife, Delana Helms. The de- 
scription in this deed was by metes and bounds and by reference to 
E. Boyd Aycock's "Boulevard Park" Subdivision recorded in Plat 
Book 5 a t  page 133. There were no restrictions or reservations in 
this deed. 

By deed dated 5 October 1965 Aycock conveyed lot No. 5 of 
the "Boulevard Park" Subdivision to an individual from whom i t  
was acquired by the defendant, Charles E. Long, on 10 December 
1968. There were no restrictions or reservations in either of these 
deeds. The defendant Long has constructed a residence on lot No. 5 
which contains only 1,000 square feet of heated living area. The 
parties agreed that the court, without a jury, should determine the 
following single issue: 

"Do the restrictions contained in the plaintiff Marrone's deed 
limit and restrict the defendant's use of his lot in Boulevard 
Park Subdivision?'' 

It was stipulated that  if the restrictions did apply, they had 
been violated, and the question of damages would be determined by 
a jury upon a special issue in a subsequent trial. The court answered 
the issue in the negative and the plaintiffs appeal. 

K o y  E. Dawkins for plaintiff appellants. 

Coble Funderburlc for defendant appellee. 

VAUGHN, J. 

[2] No restrictions appear in the direct chain of title to defend- 
ant's lot. The recorded map shows no restrictions. The deed to Mar- 
rone was executed prior to the survey of the "Boulevard Park" Sub- 
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division and makes no reference to such subdivision or any lot therein. 
The deed to Marrone is the only deed from the common grantor, Ay- 
cock, containing restrict,ions or making any reference thereto. The 
trial judge correctly concluded that the restrictions contained in the 
plaintiff Marrone's decd do not Iimit the defendant's use of his lot. 

[I] Restrictive covenants cannot be established except by a in- 
strumcnt of record containing adequate words so unequivocally 
evincing the party's intention to limit the free use of the land that  
its ascertainment is not dependent on inference, implication or doubt- 
ful construction. Tzwner v. Glenn, 220 N.C. 620, 18 S.E. 2d 197. If 
purchasers wish to acquire a right-of-way or other easement over 
other lands of the grantor, i t  is very easy to have it so declared in 
the deed of conveyance. Milliken a. Denny, 141 N.C. 224, 53 S.E. 
867. "The courts are not inclined to put restrictions in deeds where 
the parties left thcm out." Hege v. Sellers, 241 N.C. 240, 84 S.E. 2d 
892. In the last cited case the owner sold all of the lots in his sub- 
division except one and inserted the following restriction in each 
decd: "All lots contained in this property known as Wooded Acres 
shall be used for residential purposes only." His deed to the last lot 
containcd no rcstriction. The Court held that the last lot, conveyed 
without restriction, was not subject to restrictions imposed in the 
earlier deeds. 

[2] Here, as in Church v. Berry, 2 N.C. App. 617, 163 S.E. 2d 
664, the appellant contends that he is entitled to the relief sought by 
reason of the decision of a divided court in Reed v. Elmore, 246 N.C. 
221, 90 S.E. 2d 360. The facts in Church v. Berry, supra, were very 
similar to those in the case before us and the decision there is con- 
trolling here. The opinion in that case brings forward and reviews 
pertinent decisions of the Supreme Court prior to its decision in 
Reed v. Elmore, supra, and very carefully distinguishes that case 
where the grantor conveyed one tract and, in the same instrument, 
expressly imposed restrictions on other real estate retained by him, 
from other cases, such as the one a t  bar, where there have been no 
exprcss covenants made by the grantor as to the remainder of his 
property. The following analysis by Parker, J., in Church u. Berry, 
supra, is entirely appropriate for disposition of the case now before us: 

". . . We do not so interpret Reed v. Elmore, supra. It 
should be noted that the majority opinion of the Court in that  
case cited both Turner v. Glenn and Hege v. Sellers and did not 
expressly overrule either. On the contrary, the Court took care 
to distinguish Turner v. Glenn by pointing out that in that case 
there had been no express covenant made by t,he common grantor 
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as to the remainder of his property, whereas in Reed there had 
been a clear express application of the restriction to grantor's 
retained lot #4. While the majority opinion in Reed does un- 
doubtedly modify the prior decisions in Turner and in Hege, as 
we understand the Reed decision i t  goes no further than to re- 
quire a purchaser of real property in North Carolina to examine 
all rccorded 'out' conveyances made by prior record title holders 
during the periods when they respectively held title to the prop- 
erty, to determine if any such owner had expressly imposed a 
restriction upon the use of the property. If no restriction is im- 
posed by clear and express language, the purchaser or his title 
examiner is not required to go further and to speculate at  his 
peril as to whether imposition of some restriction is to be im- 
plied, eithcr through processes of logical analysis of language 
employed, or from the fact that a large number of deeds con- 
taining uniform restrictions had been given, or from any com- 
bination of both. 

"If thc developer of a real estate subdivision actually intends 
that all lots therein be restricted, i t  is simple enough for him to 
say so. If one of his grantees wants to invest in a rcstricted lot 
only if all then unsold lots are similarly restricted, he has but 
to insist that his grantor expressly say so in the deed by which 
he acquircs title. He has no right to rely on the shaky grounds 
of implication." 

There being no instrument of record which expressly imposes any 
restrictions on defendant's lot, the decision of the trial court is 

Affirmed. 

MALLARD, C.J., concurs. 

MORRIS, J., dissents. 

MORRIS, J., dissenting: 
This Court, in the majority opinion in Church v. Berry, 2 N.C. 

App. 617, 163 S.E. 2d 664 (1968)) concluded that the opinion in 
Reed v. Elmore, 246 N.C. 221, 98 S.E. 2d 360 (1957), requires a 
purchaser of real property in this State to examine all recorded con- 
veyances made by prior record title holders during the period of 
their ownership of the propcrty for the purpose of determining 
whether any one of them had expressly imposed restrictions on the 
use of the propcrty. With this interpretation of Reed v. Elmore, 
supra, I agree. In this case, the majority opinion affirms the trial. 
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court because there is "no instrument of record which expressly im- 
poses any restrictions on defendant's lot". 

It appears from the record that Aycock owned a fifteen-acre tract. 
On 22 June 1965, Aycock conveyed a lot from this tract to Marrone. 
This deed contained restrictions. Subsequent deeds for lots from this 
fifteen-acre tract contained no restrictions. However, in my opinion, 
the restrictions in the Marrone deed are sufficiently, clearly and ex- 
pressly stated to serve as  specific notice of their application to other 
lots in the tract. The restrictions are set out in full in the majority 
opinion. The paragraph making the conveyance subject to the re- 
strictions states that the restrictions shall run with the land and 
specifically refers to subsequent grantees of grantors who might ac- 
quire any portion of the original fifteen-acre tract. The first restric- 
tion limits the use to residential purposes only and provides that "no 
residence shall have more than one detached outbuilding." The 
fourth restriction provides that "no more than one dwelling shall be 
constructed on any one lot, as originally sold by the Grantors herein." 
(Emphasis supplied.) The fifth restriction requires that "no con- 
struction improvements shall be erected nearer than 30 feet to an 
adjacent street or road right-of-way, no nearer than 8 feet to any 
other property line." (Emphasis supplied.) 

I cannot agree that the restrictions were obviously intended to 
apply only to the lot then being conveyed. The contrary seems more 
obvious to me. The deed was recorded as the first deed from Aycock 
and its recordation was prior to his subsequent conveyances of lots 
in the tract. It, therefore, constit.uted notice to subsequent purchasers 
of lots in the fifteen-acre tract. Reed v. Elmore, supra. 

For these reasons, I am compelled to vote for reversal. 

FLETA T. PEELER V. J. LEE PEELER 
No. 7014DC130 

(Filed 1 April 1970) 

1. Appeal and Error § 6- judgments appealable - award of alimony 
pendente lite and counsel fees 

An order requiring payment of alimony pendente lite and attorney fees 
affects a substantial right from which an appeal lies as a matter of right. 

2. Divorce and Alimony 8 18-- alimony pendente lite - dependent 
spouse 

In order to be a dependent spouse for the purpose of receiving alimony 
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pendente lite, one does not have to be unable to exist without the aid of 
the other spouse, G.S. 50-16.1(3) providing, among other things, that a 
dependent spouse means a spouse 7.no "is substantially in need of main- 
tenance and support from the other spouse." 

3. Divorce a n d  Alimony 5 18- alimony pendente lite - needs of de- 
pendent spouse 

In  determining the needs of a dependent spouse, all  of the circumstances 
of the parties sliould be taken into consideration, including the property, 
earnings, earning capacity, condition and accustomed standard of living 
of the parties. G.S. 50-16.5. 

4. Divorce a n d  Alimony 5 1%- alimony pendente lite - sufficiency of 
evidence 

In this action for alimony without divorce, the evidence presented on 
plaintiff's motion for alimony pendente lite supports the court's findings 
that the parties are husband and wife, that defendant husband is capable 
of making payments for the support of plaintiff, that grounds for alimony 
without divorce exist, and that plaintiff is a dependent spouse in that she 
is substantially in need of maintenance and support from the defendant. 

6. Divorce and  Alimony 5 IS-- alimony pendente lite - insufficient 
means of subsistence - sufficiency of findings 

Although the trial court. in making a n  award of alimony pendente lite 
to the wife, did not find in the language of G.S. 50-16.3(a) (2) that the 
wife did not have sufficient means whereon to subsist during the prosecu- 
tion of this action for alimony without divorce and to defray the necessary 
expenses thereof, finding by the court that "plaintiff's motion for alimony 
pendente lite and for counsel fees should be allowed at  this time," when 
considered with all of the other findings, is sufficient to comply with the 
provisions of G.S. 50-16.3 relating to the requirements for an award of 
alimony pendente lite. 

6. Divorce and Alimony 5 18- alimony pendente lite - ownership of 
property by dependent spouse 

Finding that the dependent spouse owned property worth $8,000 and 
was employed did not preclude the trial court, under the circumstances 
.of this case, from awarding alimony pendente lite, since such award is 
measured, among other things, by the needs of the dependent spouse and 
the ability of the supporting spouse, and the dependent spouse need not be 
impoverished before the court can make such an award. 

7. Divorce and  Alimony § 18- amount  of alimony pendente lite- 
discretion of court 

After consideration of all the elements enumerated in G.S. 50-16.5, the 
amount to be awarded for alimony pendente lite rests in the sound dis- 
cretion of the judge, and his determination thereof will not be disturbed 
in the absence of an abuse of discretion. 

8. Divorce a n d  Alimony 5 18- amount  of alimony pendente l i te  - 
abuse of discrction 

Trial judge did not abuse his discretion by allowing the sum of $200 as 
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alimony pendente lite when the needs of the plaintiff wife, the separate 
income and property of the plaintiff, and the financial circumstances of 
defendant husband are  all considered. 

9. Divorce and Alimony 18- alimony pendente lite - counsel fees 
Wherc plaintiff wife is entitled to alimony pendente lite, she is entitled, 

upon application, to counsel fees pursuant to G.S. 50-16.4. 

APPEAL by defendant from Lee, District Judge, 30 September 
1969 Session of District Court held in DURHAM County. 

Plaintiff alleged that  she and defcndant are husband and wife, 
They wcre married in June 1967 and lived together until 27 August 
1968 a t  which time plaintiff was forced to separate herself from the  
defendant because the dcfendant, an excessive user of alcohol, had 
offered such indignities to her person as to make her condition in- 
tolerable and her life burdensome, all without just cause, provocation 
or fault on thc part of the plaintiff. Plaintiff's action is one for ali- 
mony without divorce. 

On 30 September 1969 thc matter was heard on plaintiff's motion 
for alimony pendente lite and counsel fees. Judge Lee, after hearing 
the evidcnce, found in part as follows: 

"1. That  the plaintiff and defendant were duly married on the 
8th day of ,July, 1967, and no children were born of this union. 

* * * 
5. That  the defendant is 66 years of age and Vice President 
and Chairman of the Board of J .  Lee Peelcr and Company, Inc., 
which he founded in 1946; that the defendant has an annual 
salary of $15,000 exclusive of bonuses; and the defendant has a 
net worth of approximatcly $78,000 exclusive of his interest in 
J. Lee Pecler and Company, Inc.; that the defendant's interest 
in J. Lee Peeler and Company, Inc. consists of 961 shares of 
common stock valued a t  a t  least $135.74 per share. And in addi- 
tion the defendant owns 12 shares of preferred stock of J. Lee 
Pcelcr and Company, Inc. 

6. That  the plaintiff and dcfendant lived together as husband 
and wife until about thc 27th day of August, 1968, a t  which 
time the plaintiff was forccd to scparatc herself from the de- 
fendant because of his excessive use of alcohol and his abusive 
treatment of her; that, for a period of some months immediately 
preceding the separation of the parties, the defendant, due t o  
his exccssivc use of alcohol, offered abuse and indignities to the 
plaintiff so as to render her condition intolerable and her life 
burdensome. 
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7. That the plaintiff is employed as a saleslady a t  Jones & 
Frazier a t  a salary of approximately $242.00 per month (after 
deductions), and has additional rnisccllaneous income of ap- 
proximately $40.00 per month, making her monthly income ap- 
proximately $280.00; snd her reasonable monthly expenses 
amount to approximately $450.00. 

8. That the plaintiff has property consisting of some bonds and 
cash and household furniture and an automobile, all of which is 
valued a t  approximately $8,000.00. 

(9. That the plaintiff is a dependent spouse within the mean- 
ing of thc General Statutes of North Carolina, Chapter 50-16.1, 
in that she is substantially in need of maintenance and support 
from the defendant. 

From all of the above and thc record in this case, the Court is 
of the opinion and so finds that the plaintiff's motion for ali- 
mony pendente lite and for counsel fees should be allowed a t  
this time.) 

Defendant excepts to foregoing portion of the order in pa- 
rentheses. This is DEFENDANT'S EXCEPTION #I." 

Based upon the findings of fact, the court ordered the defendant 
to pay to plaintiff the sum of $200 per month as alimony pendente 
lite and the sum of $750 as counsel fees t,o plaintiff's attorney. 

From this order, the defendant appealed to the Court of Appeals. 

Bryant,  Lipton, Bryant & Battle b y  Victor S. Bryant and James 
B. Maxwell for plaintiff appellee. 

Newsom, Graham, Strayl~orn & Hedrick b y  Ralph N. Strayhorn 
and E.  C. Bryson, Jr., for defendant appellant. 

[I] Plaintiff appellee contends that the appeal should be dis- 
missed because it is from an interlocutory decree and is therefore 
premature. Wc do not agree. It is provided by the statute that  an 
"appeal lies of right directly to the Court of Appeals" from any in- 
terlocutory order of a superior court or district court in a civil action 
which affects a substantial right. G.S. 7A-27(d). We hold that  an 
order requiring payment of alimony pendcnte lite and attorney fees 
affects a substantial right from which an appeal lies as a matter of 
right. See also Kearns v. Kearns, 6 N.C. App. 319, 170 S.E. 2d 132 
(1969). 
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The statutes relating to alimony and alimony pendente lite were 
amended in 1967, and became effective 1 October 1967. Prior to the 
1967 amendments, i t  was held that even though the court denied the 
wife's motion for alimony pendente lite, the court could award coun- 
sel fees. Deal v. Deal, 259 N.C. 489, 131 S.E. 2d 24 (1963). G.S. 
50-16.4 now provides that counsel fees may be awarded, upon ap- 
plication, "at any time that a dependent spouse would be entitled to 
alimony pendente lite pursuant to G.S. 50-16.3. . . ." 

Payments ordered pursuant to statute for the support and main- 
tenance of a dependent spouse are defined in the statute as "alin~ony" 
and "alimony pendente lite." G.S. 50-16.1. In the instant case the 
plaintiff seeks alimony without divorce and uses her complaint as a 
motion for alimony pendente lite. 

The statute, G.S. 50-16.1, defines alimony pendente lite, insofar 
as i t  is pertinent to this case, as alimony ordered to be paid pend- 
ing the final judgment on the merits in an action for alimony with- 
out divorce. In G.S. 50-16.1 alimony is defined as "payment for the 
support and maintenance of a spouse, either in lump sum or on a con- 
tinuing basis, ordered in an action for divorce, whether absolute or 
from bed and board, or an action for alimony without divorce." A 
final order in a case for alimony without divorce terminates an order 
for alimony pendente lite. G.S. 50-16.3 (b) . 

In G.S. 50-16.3(a) i t  is provided that a dependent spouEe, who, 
is a party to an action for alimony without divorce, shall be entitled 
to an order for alimony pendente lite when: 

"(1) It shall appear from all the evidence presented pursuant 
to G.S. 50-16.8(f), that such spouse is entitled to the relief de- 
manded by such spouse in the action in which the application 
for alimony pendcnte lite is made, and 

(2) It shall appear that the dependent spouse has not sufficient 
means whereon to subsist during the prosecution or defense of 
the suit and to defray the necessary expenses thereof." 

The statute [G.S. 50-16.8(f)] requires that when application is 
made for alimony pendente lite, "the parties shall be heard orally, 
upon affidavit, verified pleading, or other proof, and the judge shall 
find the facts from the evidence so presented." In the case before us 
the parties were heard, and the judge madc findings of fact. 

The defendant in this case does not except to any findings of fact 
other than the findings that the plaintiff is a dependent spouse and 
the allowance to plaintiff of alimony pendente lite and counsel fees. 
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A "dependent spouse" is defined in the statute, G.S. 50-16.1 (3), 
as follows: 

"(3) 'Dependent spouse' means a spouse, whether husband or 
wife, who is actually substant,ially dependent upon the other 
spouse ior his or her maintenance and support or is substan- 
tially in nced of maintenance and support from the other spouse." 

121 Defendant asserts in his brief that we ought to find that to 
be a dependent spouse, one should not be able to exist without the 
a id  of the other spouse. We do not agree. The statute provides, among 
other things, that a dependent spouse means a spouse who "is sub- 
stantially in need of maintenance and support from the other spouse." 

13, 41 In  determining the needs of a depcndent spouse, all of the 
circumstances of the parties should be taken into consideration, in- 
cluding the property, earnings, earning capacity, condition and ac- 
customed standard of living of the parties. G.S. 50-16.5. In this case 
when all the evidence relating to the circumstances is considercd, we 
are of the opinion and so hold that the court did not commit error 
in finding that the plaintiff was a dependent spouse. The findings 
that  the parties are husband and wife, that  the defendant is capable 
of making payments for the support of plaintiff, that grounds for 
alimony without divorce exist, and that plaintiff is a dependent 
spouse in that she is substantially in need of maintenance and sup- 
port from the defendant are all supported by the evidence. In Wil- 
liams v. Williams, 261 N.C. 48, 134 S.E. 2d 227 (1964), the following 
appears: "Facts found by the judge are binding upon this court if 
they arc supported by any competent evidence notwithstanding the 
fact that appellant has offered evidcnce to the contrary." This rule 
is applicable in the instant case. 

[5] The court also found as follows: "From all of the above and 
the record in this case, the court is of the opinion and so finds that 
the plaintiff's motion for alimony pendente lite and for counsel fees 
should be allowed a t  this time." The judge did not find in the lan- 
guage of the statute that the wife did not have sufficient means 
whercon to subsist during the prosecution of this action and to de- 
fray the necessary expenses thercof. G.S. 50-16.3(a) (2). However, 
we are of the opinion and so hold that when effect is given to the 
finding that the plaintiff's motion for alimony pendente lite and for 
counsel fees should be allowed, together with all of thc other find- 
ings, such is suficient in this case to comply with the provisions of 
G.S. 50-16.3 relating to the requirements for an award of alimony 
pendente lite. 
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[6] Alimony pendente lite is measured, among other things, by the 
needs of the dependent spouse and the ability of the supporting 
spouse. The mere fact that the wife has property or means of her 
own does not prohibit an award of alimony pendente lite. Sayland 
v. Xayland, 267 N.C. 378, 148 S.E. 2d 218 (1966). The finding that 
the dependent spouse owned property in the sum of approximately 
$8,000 and was employed did not preclude the judge, under the cir- 
cumst,ances of this case, from awarding alimony pendente lite. We 
do not think that the law requires that a dependent spouse should be 
impoverished before the court can make such an award. Mercer v. 
Mercer, 253 N.C. 164, 116 S.E. 2d 443 (1960). 

17, 81 Defendant also assigns as error the allowance by the court 
of the sum of $200 as alimony pendente lite asserting that even if 
the plaintiff is entitled to alimony pcndente lite that the sum of $200 
is arbitrary and excessive. We do not agree with defendant's conten- 
tion. After consideration of all the elements enumerated in G.S. 50- 
16.5, the amount to be awarded for alimony pendente lite rests in the 
sound discretion of the judge, and his determination thereof will not 
be disturbed in the absence of an abuse of discretion. Xchloss v. 
Schloss, 273 N.C. 266, 160 S.E. 2d 5 (1968) ; Miller v. Miller, 270 
N.C. 140, 153 S.E. 2d 854 (1967). When the needs of the plaintiff, 
the separate income and property of the plaintiff, and the financial 
circumstances of the defendant are all considered, we cannot say 
that the trial judge abused his discretion by allowing the sum of 
$200 for alimony pendente lite. Brady v. Brady, 273 N.C. 299, 160 
S.E. 2d 13 (1968). 

C9] Defendant contends that the trial court committed error in 
allowing attorney fees for the plaintiff. In G.S. 50-16.4 it is provided 
that in actions for alimony when a dependent spouse would be en- 
titled to alimony pendente lite, the court may award reasonable 
counsel fces, upon application. The determination of what are rea- 
sonable counsel fees is within the discretion of the judge. In this case 
we are of the opinion and so hold t,hat the plaintiff is entitled to ali- 
mony pendente lite, and consequently, upon application, is entitled 
to counsel fees pursuant to the statute. Appellant does not contend 
that the amount of the counsel fees awarded is excessive. 

The order entered in the Superior Court is 

Affirmed. 

MORRIS and VAUGHN, JJ., concur. 
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D. It. MOODY, CHAIRMAN OF DEACONS OF SANDY BRANCH BAPTIST 
CHURCH, LEE EMERSON, I-IAYWOOD FIELDS, LEROY FIELDS, 
CURTIS MOODY, CURTIS MOORE, THOMAS MOODY AND EULON 
KISER, DEACONS OF SANDY BRANCH BAPTlST CHURCH on REHAL~ 
OF SANDY BRANCH BAPTIST CHURCII AND ON BEHALF O F  THEMSELVES IN- 
DIVIDUALLY AND OTHER RESIDENTS OF CHATHAM COUNTY SIMILABLY SIT- 
UATED v. THE LUNDY PACKING COMPmY, A CORPORATION, AND THE 
LUNDY SALES CORPORATION, A CORPOEATION 

No. 701SSC113 

(Filed 1 April 1970) 

1. Nuisance 33 1 ,  3- operation of hog buying station 
The operation of a hog buying station is not a nuisance per se, althougb 

it could become a nuisance per amidens when improperly maintained or 
conductcd. 

2. Nuisance 3 7; Injunctions 5 7- enjoining a lawful business en- 
terprise 

While a court of equity will enjoin a threatened or anticipated nuisance 
under proper circumstances, courts are  reluctant to enjoin the operation 
of a legitimate busincss enterprise; and where the thing complaineil of is 
not a nuisance per. st: but may or may not become a nuisance, depending 
upon circumstances not yet cxisting, and the injury apprehended is merely 
contingent or erentual, equity will not interfere. 

3. Nuisance 55 3, 7- action to enjoin operation of hog buying sta- 
tion - suiliciency of allegations 

In  an artion by a rural church to restrain defendants from constructing 
and operating a hog buying station within 600 feet of the church, allega- 
tions that the defendants will have a minimum of 200 hogs daily a t  the 
station and that the defendants own and operate other hog buying sta- 
tions which give off offensive odors and cause annoyance and discomfort 
to persons residing within 1000 feet of the stations, held insufficient to 
state a cause of action that the proposed station will constitute a nuisance. 

APPEAL by plaintiff from Brewer, J., 28 July 1969 Civil Session 
ALAMANCE Superior Court. 

Plaintiffs, who are Deacons of the Sandy Branch Baptist Church, 
instituted this action to restrain defendants from the construction 
and operation of a hog buying st,ation on property in Chathain 
County owned by defendant, Lundy Sales Corporation, which prop- 
erty is in close proximity to the Sandy Branch Baptist Church prop- 
erty. 

Certain portions of plaintiff's complaint were stricken on de- 
fendant's motion. Although plaintiffs objected and excepted to the 
entry of the order striking portions of the complaint, they did not 
bring forward their exceptions and assign them as error. We, there- 
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fore, consider the complaint as i t  is after the stricken portions are 
deleted. 

The plaintiffs by their complaint allege, in substance except where 
quoted verbatim: 

Plaintiffs are residents of Chatham County and are the duly 
elected, qualified and acting deacons of Sandy Branch Baptist, 
Church, Route 2, Bear Creek, Worth Carolina. Defendant, Lundy 
Packing Corporation, is a North Carolina corporation with it,s office 
and principal place of business located in Clinton, Sampson County, 
North Carolina. Defendant, Lundy Sales Corporation, is a New York 
corporation. Defendants are engaged in the operation of hog buy- 
ing stations. Plaintiffs bring this action as individuals and as deacons 
of Sandy Branch Baptist Church on behalf of the church and its 
members, for themselves and other residents of Chatham County 
similarly situated. The church owns a tract of land in Gulf Town- 
ship, Chatham County, containing approximately 15 acres, and has 
an investment in buildings on said lands in excess of $150,000. Upon 
the lands the church operates a church as a place of worship for its 
members and the general public, a kindergarten, a parsonage and 
various other church facilities. The property also contains a ceme- 
tery with approximately 800 graves. 

Lundy Sales Corporation has purchased a tract of land within 
75 feet of the property of the church and within 500 feet of the par- 
sonage. Defendants have established a well on the property and have 
announced plans to build a hog buying station on said land within 
500 feet of the parsonage and within 600 feet of the church. 

"That defendants operate hog buying stations near Pine Level, 
North Carolina and a t  other locations within the State of North 
Carolina and plaintiffs are informed and believe that hog buying 
stations now owned and operated by defendants give off offensive 
odors which deprive persons residing within 1,000 feet of said sta- 
tions of the peace, comfort, happiness and enjoyment of their homes, 
unmolested and free from the harmful, unhealthy, injurious and un- 
pleasantness created and maintained through the operation of the 
hog buying stations." 

Defendants have advised plaintiffs of their plans to construct and 
operate a hog buying station and that "such operation would be 
similar to other hog buying stations now operated by the defend- 
ants within the State of North Carolina." 

The "operation and maintenance of the hog buying station as 
aforesaid would render Sandy Branch Baptist Church and the homes 
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of those who reside in the immediate locality within a distance of 
1,000 feet unhealthy and undesirable and would deprive the said 
church members and the public of the peace, comfort, happiness and 
enjoyment of the church, kindergarten and other church facilities, 
unmolested and free from the unhealthy, unpleasant conditions which 
would be created and maintained through the operation of said hog 
buying station and would create a constant nuisance." Plaintiffs 
and the people in the immediate locality enjoy wholesome, happy, 
and sanitary surroundings. Defendant's agents have advised that 
there will be a minimum of 200 hogs a t  the station daily, and "plain- 
tiffs are informed and believe conditions created thereby will cause 
flies and other insects to invade the premises of these plaintiffs and 
those of their immediate neighbors, with the constant inherent danger 
of carrying contamination which breeds germs and diseases and 
making i t  impossible for children to have access to their normal 
round of activities in the open air during either day or night." 

The "conditions hereinbefore recited" would result in destruc- 
tion of the church's enjoyment and use of its property and cause un- 
healthy, unsanitary and unwholesome conditions which would be- 
come injurious to the mental and physical well being of its members 
and the value of the church property would be destroyed. 

The "said conditions to be brought about and induced by the 
conduct and action of the defendants" would result in destruction 
of all property value in the neighborhood and would amount to a 
taking of plaintiff's property without due process of law. 

Defendants knew a t  the time of the purchase of their land that 
the land was in a populated community and knew that Sandy Branch 
Baptist Church had been operating its church there for almost a 
century. 

Plaintiffs are without an adequate remedy a t  law. 

Plaintiffs pray for the issuance of a teniporary restraining order 
and an order to show cause why the temporary order should not be 
continued to the final determination of the matter and ask that de- 
fendants be permanently enjoined from constructing and maintain- 
ing a hog buying station within 1,000 feet of the property of the 
church or within such further distance as would unreasonably inter- 
fere with the use and enjoyment of the church's property. 

A temporary restraining order was issued on 17 June 1969, and 
a show cause hearing was set for 2 July 1969, and thereafter, by 
consent, continued to 28 July 1969. At the show cause hearing, de- 
fendants demurred in writing to the complaint. The demurrer was 
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overruled, and defendants objected and excepted to the signing and 
entry of the order overruling the demurrer. Defendants did not ap- 
peal but have demurred ore tenus in this Court. 

After hearing the testimony a t  the show cause hearing, the court 
entered an order finding facts and dissolving and vacating the tem- 
porary restraining order. 

Plaintiffs appealed. 

Robert L. Gunn for plaintiff appellants. 

Poyner, Geraghty, Hartsfield & Townsend, b y  N. A 
Jr., for defendant appellees. 

MORRIS, J. 

Townsend, 

Although plaintiffs excepted to certain of the court's findings of 
fact and grouped these exceptions as assignments of error Nos. 1 and 
2, they did not bring these assignments of error forward and argue 
them in their brief. They are, therefore, deemed abandoned. Rule 
28, Rules of Practice in the Court of Appeals of North Carolina. The 
only assignments of error brought forward and argued by plaintiffs 
are Nos. 3 and 4. No. 3 is directed to the court's conclusion $hat 
plaintiffs had failed to establish their entitlement to have the re- 
straining order continued and No. 4 assigns as error the signing and 
entry of the order dissolving the temporary restraining order. We 
do not reach either of these assignments of error for discussion, be- 
cause we are of the opinion that defendant's demurrer should be 
sustained. 

[I] Defendants propose to engage in a lawful business enterprise. 
The operation of a hog buying station is not a nuisance per se. With- 
out doubt, i t  could become a nuisance per accidens when improperly 
maintained or conducted. Hall v. Budde, 293 Ky. 436, 169 S.W. 2d 
33 (1943) ; Kays  v. City  of Versailles, 224 Mo. App. 178, 22 S.W. 2d 
182 (1929); V a n a  v. Grain Belt Supply Co., 143 Neb. 118, 10 N.W. 
2d 474 (1943) ; Francisco v. Furry, 82 Neb. 754, 118 N.W. 1102 
(1908) ; Town o f  M t .  Pleasant v. V a n  Tassell, 166 N.Y.S. 2d 458, 7 
Misc. 2d 643 (1957), affd. 177 N.Y.S. 2d 1010 (1958); Royalty v. 
Strange, Tex. Civ. App., 204 S.W. 870 (1918) ; State ex re1 Tollefson 
v. Mitchell, 25 Wash. 2d 476, 171 P. 2d 245 (1946) ; Clark v. Warn- 
bold, 165 Wis. 70, 160 N.W. 1039 (1917). 

121 While a court of equity will enjoin a threatened or anticipated 
nuisance under proper circumstances, courts are reluctant to enjoin 
the operation of a legitimate business enterprise, and where the 
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thing complained of is not a nuisance per se, but may or may not 
become a nuisance, depending upon circumstances not yet existing, 
and the injury apprehended is merely contingent or eventual, equity 
will not interfere. Hooks u. Speedways, 263 N.C. 686, 140 S.E. 2d 387 
(1965). In  that case the Court, speaking through Moore, J., said 
[quoting from Pennsylvania Co. v. Sun Co., 138 A. 909, 55 A.L.R. 
873 (Pa. 1927) 1 : 

"Where i t  is sought to enjoin an anticipated nuisance, i t  must 
be shown (a) that  the proposed construction or the use to  be 
made of property will be a nuisancc per se; (b) or that, while 
i t  may not amount to a nuisance per se, under the circurnstances 
of the case a nuisance must necessarily result from the contem- 
plated act or thing. . . . The injury must be actually threat- 
ened, not merely anticipated, i t  must be practically certain, not 
merely probable. It must further be shown that the threatened 
injury will be an irrcparable one which cannot be compensated 
by damages in an action a t  law." 

I n  Wilcher v. Sharpe, 236 N.C. 308, 72 S.E. 2d 662 (1952), plain- 
tiffs sought to enjoin the erection and operation near their residences 
of a hammer feed mill for processing corn and other grains. A temp- 
orary restraining order was issued and, upon a show cause hcaring, 
continued to the hearing. Defendants appealed and, in the Supreme 
Court, demurred ore tenus. In sustaining the demurrer, the Court 
said: 

"The general rule established in this jurisdiction is that  when 
the owner of property is about to engage in a business enter- 
prise which may or may not become a nuisance according to the 
manner in which i t  may be conducted, courts usually will not 
interfere in advance to restrain such an undertaking, especially 
when the apprehended injury is 'doubtful, or contingent or 
eventual.' This is true when the business may be of some benefit 
to the con~munity and the injury threatened relates to the com- 
fort and convenience of complainants rather than such as im- 
ports immediate and serious injury to health or property rights. 
. . . To justify interference with defendant's right of prop- 
erty i t  must be made to appear that  the proposed mill either 
per se or necessarily in the manner of its operation will become 
a nuisance. (Citations omitted.) " 

[3] Plaintiffs here allege that  they are informed and believe that  
defendants have other hog buying stations which give off offensive 
odors, that  they are advised the proposed station will be similar to 
the others, that defendants will have 200 hogs daily and plaintiffs 
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are informed and believe conditions created thereby will cause flies 
and other insects with the constant inhercnt danger of disease and 
germs. Even if i t  be conceded that the allegations are facts admitted 
by demurrer, the mere fact that  defendants have other hog buying 
stations which give off offensive odors causing annoyance and dis- 
comfort to some people in the neighborhood, is insufficient upon 
which to base a cause of action that  the proposed station will con- 
stitute a nuisance when constructed. The allegations of the complaint 
"relate only to anticipated injuries which a t  this time are merely 
conjectural and contingent." Wilcher v. Sharpe, supra. No facts are 
allegcd in the complaint which show substantial grounds for antici- 
pating the injuries alleged or that  a nuisance will be created. 

The demurrer is, therefore, sustained. Plaintiffs are given leave 
to amend their complaint, if so advised. If they fail to do so, the 
action stands dismissed. 

We do not wish to be understood as holding that  plaintiffs may 
not take further action in the event the hog buying station should 
be operated in such a manner as to become a nuisance. It is incum- 
bent upon the owners to conduct the same in such a manner that i t  
will not become a nuisance and an annoyance to these plaintiffs and 
others similarly situated. Failing in this, they may subject thern- 
selves to  correction and restraint by the courts upon proper appli- 
cation. 

The cause is remanded for proceedings not inconsistent with this 
opinion. 

Remanded. 

MALLARD, C.J., and VAUGHN, J., concur. 

ELDON L. SHOFFNER v. CITY OF RALEIGH 

No. 7010SC192 

(Filed 1 April 1970) 

1. Negligence 5 1- negligence defined 
Negligence is the failure to exercise proper care in the performance of 

a legal duty which defendant owed the plaintiff under the circumstances 
surrounding them; the breach of duty may be by negligent act or negli- 
gent failure to act. 
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2. Negligence 5 5-- dangerous machinery - degree of care 
Persons having possession and control over dangerous substances, ma- 

chinery, and instrumentalities are  under a duty to use a high degree of 
care commensurate with the dangerous character of the article to pre- 
vent injury to others. 

3. Negligence 3 8-- proximate cause 
For defendant's negligence to be actionable, i t  is necessary for the evi- 

dence to show that such negligence was a proximate cause of plaintiff's 
injury. 

4. Municipal Corporations 5 14; Negligence 5 29- inj~lry from salt 
spreadcr on municipal truck - sufficiency of evidence of negligence 

In  this action for personal injuries received in an accident involving de- 
fendant municipality's dump truck, plaintiff's evidence was sufficient to 
require submission of the issue of defendant's negligence to the jury, 
where it tended to show that, during a hcavy snow, plaintiff pushed a car 
from the road so that a municipal dump truck which was spreading salt 
could pass, that as  plaintiff shut the door of the car he lost his footing 
and fell, that one of his fingers went into the chain and sprocket drive 
which was part of the salt spreader mechanism mounted on the dump 
truck, that plaintiff's finger was injured and part of the finger was later 
amputated, that when this type of salt spreader comes from the factory 
i t  is equipped with a metal hood that covers the chain and sprockets, and 
that there was no guard or metal hood covering the sprocket or chain drive 
mechanism when plaintiff was injured. 

5. Municipal Corporations 5 14; Negligence 54- injury from salt 
spreader on municipal truck - contributory negligence 

In  this action for personal injuries received when plaintiff slipped on 
snow and fell and his finger went into an uncovered chain drive which 
was part of a salt spreader mechanism on defendant municipality's dump 
truck, plaintiff's evidence does not establish contributoly negligence as  a 
matter of law where it tends to show that, prior to his injury, plaintiff 
was not aware of the salt spreader mechanism attached to the dump 
truck, since p l a i n t s  cannot be guilty of contributory negligence unless he 
acts or fails to act with knowledge and appreciation, either actual or con- 
structive, of the danger of injury which his conduct involves. 

APPEAL from Bone, J., 27 October 1969 Session, WAKE Superior 
Court. 

This is a civil action involving personal injuries to plaintiff. At 
the close of plaintiff's evidence, judgment of involuntary nonsuit 
was entered. Plaintiff appeals. 

Plaintiff's evidence tended to show the following: 

On 9 February 1967, the date of the injury, plaintiff, a construc- 
tion worker, was thirty-two years old, had never had any injuries to 
his right hand and his right hand was normal. That  on 9 February 
1967 plaintiff shut down his job early because i t  was snowing and 
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left in his pickup truck to go home. When he arrived a t  the Cabarrus 
Street and Wcstern Boulevard intersection his lane of travel was 
blocked by cars stalled in the snow. It was then 5:00 p.m. with dark- 
ness rapidly approaching. There had been four or five inches of snow 
accun~ulation and i t  was still snowing. Plaintiff then pullcd over, 
stopped, got out, and procccded to help push some cars up the hill to  
get traffic moving so hc could procced to his home. 

While plaintiff and a patrolman were trying to gct the traffic 
moving, plaintiff noticed a city dump truck about half a block up 
Cabarrus Street. Assuming the truck was trying to spread salt or 
sand, plaintiff went down to the truck to get the driver to  put some- 
thing on the hill so the traffic on Western Boulcvard could start 
moving. 

While plaintiff was gonc some cars had come down Western 
Boulevard on the wrong side of the street and had narrowed the 
roadway so the truck could not get through. One car was left aban- 
doned in the road. Plaintiff opened a door of the abandoned car and 
proceeded to push the car off the hard surface so the truck could get 
through. When he finishcd he got out of the car and shut the door. 
As he shut the door he lost his footing and, in trying to regain his 
balance, he threw out his hands. At this time the truck had pulled 
up alongsidc the plaintiff and, as the plaintiff fell, the middle finger 
of his right hand went into the chain drive which was part of a 
mechanism attached to the back of the truck. Both plaintiff and 
the highway patrolman hollered "whoa" and the drivcr stopped the 
truck after plaintiff's fingcr had gone about halfway to the bottom 
of the chain drive. After the mechanism was stopped i t  was taken 
out of gear and then, using a tire tool, they backed i t  up so plaintiff's 
finger would be released. 

At  the time of the injury i t  was dark and plaintiff had not 
previously seen the mechanism attached to the tailgate of the truck. 
The stalled car plaintiff had pushed was headed in the same direc- 
tion as the truck and, although plaintiff knew the truck was coming 
he did not know i t  was so close. The truck passed within four to  
five feet of the car. The chain mechanism was just above the bottom 
of the truck, about three and one half or four feet from the ground, 
and it  protruded from the tailgate of the truck. 

Aftcr the injury plaintiff attcmpted to drivc his truck to  the hos- 
pital but when he had traveled about one block he realized there was 
too much congestion so he abandoned his truck. He  then used a 
handkerchief to put a tourniquet on his finger and proceeded to 
walk six or eight blocks to Dorothea Dix Hospital. A t  Dorothea Dix, 
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they cleaned his finger and, about nine thirty, plaintiff was carried 
to Rex Hospital where a doctor sewcd the end of his finger back on 
his hand and put his finger in a cast. He  then went home and re- 
turned to work the following Monday, the injury having occurred 
on a Thursday. 

A month later the doctor determined that the tissue was not go- 
ing to grow back and he then amputated part of the plaintiff's finger, 
resulting in a two centimeter shortening of the finger. 

Mr. Paul Hughes, a general foreman for the City of Raleigh, tes- 
tified concerning the salt spreader mechanism used on the truck a t  
the time of the injury. The type with which this case is concerned is 
mounted on the tailgate of the truck and is gear driven by an auger 
which fecds the materials into the hopper where the blade turns to  
distribute it. It has a chain and sprocket drive driven by a power 
take-off which is mounted under thc truck from the transmission. 
The truck engine turns the transnlission and the power take-off is 
in turn run by the transmission. When this type of salt spreader 
comes from the factory it  is equipped with a metal hood that covers 
the chain and sprockets. When the metal hood is attached the out- 
side part of the mechanism is completely closed. 

The evidence further disclosed that  a t  the time of the injury to  
plaintiif there was no guard or metal hood covering the sprocket or 
chain drive mechanism. 

Thc court determined that a prima facie case of negligence on 
the part of the defendant had not been made out and granted dc- 
fendant's motion for involuntary ncnsuit. Plaintiff appcalcd. 

John V .  Hunter, III, for plaintiff-appellant. 
Tengue, Jolmson, Patterson, nilthey and Clay, by Robert M. 

Clay, jor defendant-appellee. 

Thcre are two qucstions raised by this appeal. First, does plain- 
tiff's evidence, ~vhcn considered in the light most favorable to him, 
make out a prima facie case of negligence on the part of the de- 
fendant? And second, does plaintiff's evidence establish that  the 
plaintiff was contributorily ncgligcnt as a matter of law? 

[I-31 "Negligence is the failure to exercise proper care in the per- 
formance of a legal duty which the defendant owed the plaintiff 
under the circumstances surrounding them. (Citation omitted.) The 
breach of duty may be by negligent act or a negligent failure to  act. 
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(Citations omittcd.)" Dunning v. Warehouse Co., 272 N.C. 723, 158 
S.E. 2d 893. And "[plersons having possession and control over 
dangerous substances, machinery, and instrumentalities are under a 
duty to use a high degree of care commensurate with the dangerous 
character of the article, to prcvent injury to  others." 6 Strong, N.C. 
Index 2d, Negligence, S 5 ,  p. 10, 11. From the evidence in this case 
the jury would be justified in finding defendant negligent for failing 
to have the metal hood in place to cover the chain and sprocket 
mechanism. However, for defendant's negligence to be actionable, 
i t  is necessary for thc evidence to show that  such negligence was a 
proximate cause of plaintiff's injury. 

"Proximate cause is a cause which in natural and continuous 
sequence, unbroken by any new and independent cause, pro- 
duced the plaintiff's injuries, and without which the injuries 
would not have occurred, and one from which a person of ordi- 
nary prudence could have reasonably foreseen that  such a re- 
sult, or some similar injurious result, was probable under the 
facts as they existed. (Citation omitted.) A proximate cause 
may involve an act or omission which does not immediately 
precede the injury or damage, and therefore, proximate cause 
and immcdiate cause are not synonymous. (Citation omitted.) 
There may be more than one proximate cause of an injury, and 
i t  is not required that the negligence of the defendant be the 
sole proximate cause of the injury or the last act of negligence 
in sequence of time in order to hold defendant liable therefor, 
i t  being sufficient if defendant's negligence is one of the proxi- 
mate causes. (Citation omitted.) Although foreseeability of in- 
jury is an essential element of proximate cause (citation omit- 
ted), the test of such forcseeability does not require that the 
tort-feasor should have been able to  foresee the injury in the 
precise form in which i t  occurred. All that  the plaintiff is re- 
quired to prove on the question of foresccability, in determining 
proximate cause, is that in the exercise of reasonable care the 
defendant might have foreseen that some injury would result 
from his act or omission, or that consequences of a generally in- 
jurious nature might have been expected. (Citation omitted.)" 
Grimes v. Gibert, 6 N.C. App. 304, 170 S.E. 2d 65. 

[4] Applying these principles to the case a t  bar, plaintiff's evi- 
dence and the legitimate inferences therefrom is sufficient to justify, 
but not compel, the jury in finding defendant was negligent and 
that  its negligence was a proximate cause of plaintiff's injury. 
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Defendant having pleaded plaintiff's contributory negligence, we 
now consider the second question raised by this appeal. 

Plaintiff's evidence, being sufficient to require submission of the 
issue of defendant's negligence to the jury, the judgment of invol- 
untary nonsuit must be reversed unless plaintiff's evidence discloses 
that he was guilty of contributory negligence as a matter of law. 
Dunning v. Warehouse Co., supra. 

[S] Plaintiff's evidence tends to show that, prior to his injury, he 
was not aware of the mechanism attached to the tailgate of the 
truck. The law does not require a person to shape his behaviour by 
circumstances of which he is justifiably ignorant and a plaintiff 
cannot be guilty of contributory negligence unless he acts or fails to 
act with knowledge and appreciation, either actual or constructive, 
of the danger of injury which his conduct involves. Clark v. Roberts, 
263 N.C. 336, 139 S.E. 2d 593. Had plaintiff slipped and fallen under 
the wheel of the truck, thereby sustaining injury, such may present 
a different case. But  plaintiff's injury was due to his finger being 
caught in a chain and sprocket the existence of which he was un- 
aware and which was not covered by the metal hood specifically de- 
signed to enclose the mechanism from the outside. 

In our view plaintiff's evidence does not establish contributory 
negligence as a matter of law. The nonsuit was improvidently granted. 

Reversed. 

BRITT and GRAHAM, JJ., concur. 

ALTON PARKER TAYLOR, JR. v. JOE W. GARRETT, COMMI~SIONER OF 
THE N O R ~ H  CAROLINA MOTOB VEHICLES DEPARTMENT 

No. 7010SC194 

(Filed 1 April 1970) 

1. Autoniobiles § 2-- revocation of driver's license - review 
Trial court properly concluded that it had no jurisdiction to grant a pe- 

titioner relief from an order of the Commissioner of Motor Vehicles 
permanently revoking the petitioner's driver's license pursuant to G.S. 
20-28.1. 

2. Automobiles § reinstatement of license following suspension - 
driving while license suspended 

The purported filing of a SR-22 insurance certificate with the Commis- 
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sioncr of Motor Vehicles by a petitioner whose driver's license had been 
suspended for 60 clays did not automatically reinslate the petitioner's li- 
cense, and the license remainrd in a d a t e  of suspension following the ex- 
piration of the 60-day period, G.S. 20-279.17; and where pctiti~ner was 
convicted of a number of driving oEenses cd~iring the continued suspen- 
sion, the Cornmissioncr was authorized lo rexoke pcr~nanently petitioner's 
license ~ ~ u r s u a n t  to C.S. 20-28.1. 

APPEAL by petitioner from Bailey, J., 5 January 1970 Civil Ses- 
sion, WAKE Superior Court. 

On 28 Novembcr 1969 petitioner fiIed a petition in the office of 
the Clerk of the Superior Court of Wake County allegedly pursuant 
to G.S. 20-25 asking the court to rcscind an order of respondent, 
permanently revoking petitioner's operator's license. Allegations of 
the petition are summarized as follows: Prior to 21 July 1964, pe- 
titioner was issucd a North Carolina driver's license. On said date 
his privilegc to drive was suspendcd by the North Carolina Depart- 
ment of Motor Vehicles (DMV) pursuant to G.S. 20-16 for 60 days 
as a result of two offenses of speeding over 55 m.p.h. within a one- 
year period. After said 60-day period expired, petitioner sent to  
DMTT a SR-22 insurance certificate as provided for in G.S. 20-279.17; 
after 21 September 1964, petitioner received no communication from 
DMV that  his license had been suspended or revoked. On 28 June 
1965, petitioner was convicted in the Winston-Salem Municipal 
Court of speeding 50 1n.p.h. in a 35 m.p.h. zone. On 31 November 
1965, he was convicted in a J.P. Court in Troy, North Carolina, of 
driving on the wrong side of thc road. On 7 October 1966, he pled 
guilty and was convicted in Recorders Court in Trenton, North 
Carolina, of speeding 70 m.p.11. in a 60 m.p.h. zone. Respondent has 
notified petitioner that  his operator's license has been permanently 
revoked, respondent contcnding that  DMV never received a SR-22 
insurance certificate. Petitioner complicd with G.S. 20-279.17 by duly 
filing said certificate and respondent is not justified in permanently 
revoking petitioner's license. 

I n  his answer, respondent admitted the suspension of petitioner's 
license on 21 July 1964, the convictions of petitioner, the permanent 
revocation of petitioner's license and his notification thereof, but 
denied that DMV ever received the 313-22 insurance certificate. Re- 
spondent further alleged that  petitioner's driving privilege was re- 
voked for the reason that  petitioner was convicted of threc motor 
vehicle moving violations committed during a period of license sus- 
pension. 

The judgment entered is summarized as follows: After consider- 
ing the pleadings, exhibits presented consisting of a certified driver's 
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license record (six pages) and an expired North Carolina driver's 
license, admissions of counsel made in open court and argument of 
counsel, the court finds: That by order dated 27 October 1966, pe- 
titioner's driving privilege was pcrmanently revoked under G.S. 
20-28.1 on the basis of the three convictions admitted in paragraph 
IV of the petition; that petitioner learned of said revocation early 
in 1968; that subsequently petitioner was convicted of the following 
traffic offenses: driving with no operator's license on 30 September 
1968, driving with no operator's licensc and speeding 58 m.p.h. in a 
45 zone on 5 March 1969, and driving with no operator's license on 
25 May 1969. On 22 November 1968, a second order permanently re- 
voking petitioner's driving privilege was issued pursuant to G.S. 
20-28.1. The court concludes that petitioner's driving privilege was 
permanently revoked on 27 October 1966 and 22 November 1968 
under the mandatory provisions of G.S. 20-28.1; that petitioner by 
his admission had personal knowledge early in 1968 of the permanent 
revocation of his driving privilege; that permanent revocation under 
G.S. 20-28.1 of petitioner's driving privilege by respondent is justi- 
fied in law and fact upon the convictions aforesaid; and that the 
superior court has no jurisdiction to grant the relief sought in the 
petition for that the actions of respondent were mandatory in na- 
ture. The action of respondent is affirmed and this action is dismissed 
a t  the cost of petitioner. 

Petitioner appeals from the judgment, assigning error. 

Will iam T. McCuiston for petitioner appellant. 

Attorney General Robert Morgan, Assistant Attorney General 
Wil l iam W .  Melvin and Staff Attorney T .  Buie Costen for respondent 
appellee. 

BRITT, J. 

[I] The conclusion of the superior court that i t  had no jurisdic- 
tion to grant the relief sought in the petition is fully supported by 
the opinion of our Supreme Court in {Jnderwood v. Howland, Comr. 
o f  Motor Vehicles, 274 N.C. 473, 164 S.E. 2d 2 (reversing the de- 
cision of this Court appearing in 1 N.C. App. 560). We quote from 
that opinion: 

"Plaintiff instituted this proceeding under G.S. 20-25 seeking 
judicial review of the facts surrounding the revocation of his 
operator's license and a determination that he is entitled to its 
return. Under that statute, any person who has been denied a 
driver's license or whose license has been cancelled, suspended, 
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or revoked, except mandatory cancellations, suspensions and 
revocations, has a right to file a petition in the superior court 
of the county wherein he resides; and said court is vested with 
jurisdiction and charged with the duty 'to take testimony and 
examine into the facts of the case, and to determine whether the 
petitioncr is entitled to a license or is subject to suspension, can- 
cellation or revocation of license under the provisions of this 
article.' G.S. 20-25. Discretionary revocations and suspensions 
may be reviewed by the court under this statute, while man- 
datory revocations and suspcnsions may not. * * *" 

[2] Petitioner contends that following the 60-day suspension 
period, which terminated on 21 September 1964, he sent to DMV ib 

SR-22 insurancc certificate as provided by G.S. 20-279.17; that he 
"timely filed" said certificate; that because thereof DMV was not 
justified in permanently revoking petitioner's license. 

G.S. 20-279.17 was enacted in 1953, was amended in 1955 and 
was repealed by Chapter 866 of the 1967 Session Laws. At times 
relevant to this appeal, subsection (a) thereof provided in pertinent 
part as follows: "Whenever the Commissioner suspends or revokes 
the license of any person under the provisions of article 2 of this 
chaptcr such license shall remain suspended or revoked and shall not 
a t  any time thereafter be reinstated nor shall any license be there- 
after issued to such person, until pcrmitted under the Motor Vehicle 
Laws of this State and not then unlcss and until he shall give and 
thereafter maintain, for the period provided by law, proof of finan- 
cial responsibility " * *." (Emphasis ours) 

Petitioncr's contention has the effect of saying that if he "sent 
to" or "filed with" the DMV immediately following 21 September 
1964 a "SR-22 insurance certificate," his driving privilege was auto- 
matically reinstated and the moving violations thereafter occurring 
in June and Novembcr 1965 and October 1966 did not occur during 
a period of suspension or revocation so as to justify mandatory 
revocation under G.S. 20-28.1. We do not agree with this contention. 
G.S. 20-279.17 clearly provided for the positive action of reinstate- 
ment of an operator's license following the period of suspension or 
revocation and provided that such license would remain suspended 
or revoked until reinstated. Although furnishing DMV with proof of 
financial rcsponsibility was a prerequisite to reinstatement of a sus- 
pended or revoked license by the Commissioner, filing of a SR-22 in- 
surance certificate would not automatically reinstate the license. 

The trial judge had before him petitioner's driver's license record 
from DMV, duly certified pursuant to G.S. 8-35 and admissible in 
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evidence, State v. Mercer, 249 N.C. 371, 106 S.E. 2d 866, which 
record disclosed: On 21 July 1964, petitioner's license was suspended 
pursuant to G.S. 20-16(tt)-9 following two convictions of speeding 
over 55 m.p.h. on 3 and 25 June 1964. On 20 July 1965, his license 
was revoked pursuant to G.S. 20-28.1 for one year because of con- 
viction of a moving violation (Winston-Salem Municipal Court, 
speeding 50 m.p.h. in a 35 m.p.h. zone) on 28 June 1965 while license 
suspcnded or revoked. On 3 May 1966, his license was revoked pur- 
suant to G.S. 20-28.1 for two ycars because of conviction of a second 
moving violation (Troy J.P. Court, driving on wrong side of road) 
on 13 November 1965 while license suspended or revoked; on 27 
October 1966 his license was revoked permanently pursuant to G.8. 
20-28.1 because of conviction of third moving violation (Recorders 
Court, Trenton, N. C., speeding 70 m.p.h. in a 60 m.p.h. zone) on 7 
October 1966 while license suspended or revoked; on 22 November 
1968 his license was perrnancntly revoked again because of convic- 
tion of additional moving violation (Recorders Court, Minston, N. 
C., driving w~thout operator's license) on 30 September 1968. The 
record also shows that petitioner forfeited a bond in a South Carolina 
Magistrate's Court for speeding 72 m.p.h. in a 60 m.p.h. zone on 24 
April 1967. The record further reveals the following convictions of 
petitioner after the second permanent revocation of his license on 
22 November 1968: District Court, Raleigh, N. C., 10 June 1969, 
driving without license; District Court, Raleigh, N. C., 10 June 1969, 
speeding 58 m.p.h. in a 45 m.p.h. zone; and District Court, Kinston, 
N. C., 26 August 1969, driving without license. 

The judgment of the superior court is fully supported by the con- 
clusions of law and findings of fact, which findings are fully sup- 
ported by the evidence. 

Affirmed. 

BROCK and GRAHAM, JJ., concur. 

STATE O F  NORTH CAROLINA v. MACK McCLAM, JR. 

No. POlOSCRB 

(Filed 1 Arr i l  1970) 

I .  Criminal Law § 161- appeal - exception to the judgment 
The appeal itself is an exception to fne judgment and an assignment 

of error a s  to matters appearing on the face of the record. 
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2. Bills and  Notes § 22- issuing worthless checks - misdemeanor - 
excessive sentence 

Sentence of 12 months' imprisonment imposed upon defendant's plea of 
guilty to the offense of issuing worthless checks in the sums of $30.00 and 
$26.77, held in excess of that authorized by Q.S. 14-107. 

3. Constitutional Law 5 32-- r igh t  t o  counsel - misdemeanor amount- 
ing  t o  serious offense 

A defendant charged with a serious offense has a constitutional right 
to the assistance of counsel during his trial in the supcrior court; a 
serious offense is one for which the authorized punishment exceeds six 
months' imprisonment and a $500 fine. 

4. Constitutional Law § 32-- r ight  t o  counsel - serious niisdcmeanor 
-duty of court 

Where defendant is charged with s lnisdemeanor amounting to a serious 
offense, the trial court must determine whether lack of counsel results 
from indigency or choice; if the result is indigency, the court must ap- 
point counsel to represent defendant unless counsel is knowingly and 
understandingly waived. 

5. Criminal Law 5 32-- waiver of counsel 
The record must show that an indigent accused appearing without coun- 

sel and charged with a serious offense was offered counsel but intelligently 
and understandingly rejected the offer; anything less is not waiver. 

6. Criminal Law 5 177- disposition a f te r  appeal - remand f o r  proper 
sentence 

Ordinarily where the sentence imposed in the trial court exceeds that 
permitted by law, the Court of Appeals will order the judgment vacated 
and the cause remanded to the superior court for judgment imposing a 
proper sentence. 

7. Criminal Law § 177- disposition a f te r  appeal - exccssive sentence 
- new tr ia l  

Where sentence imposed upon the defendant's plea of guilty to the mis- 
demeanor of issuing worlhless checks exceeded the statutory maximum, 
and where the defendant, an indigent, entered a plea of guilty to the 
felony of issuing worthless checks without a finding by the trial court 
that he intelligently and understandingly waived counsel, the Court of 
Appeals vacatcd the judgment and granted thc defendant a new trial. 

8. Criminal Law § 138; Bills and  Notes 5 2- statutory mitigation 
of crime - new trial -benefit t o  defendant 

A defendant granted a new trial for the offense of issuing worthless 
checks in violation of G.S. 14-107 is entitled to the benefit of the amend- 
ment to G.S. 14107, enacted subsequent to his original trial, which limited 
the quantum of punishment, in rases where the amount of the check 
exceeded $50, to six months' imprisonment or $500 fine or both. 

9. Criminal Law 5 23- judgment upon plea of guilty -finding as t o  
volnntariness of plea 

Jndgment imposed upon defendant's plea of guilty to the felonies of 
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breaking and entering and of larceny l ~ d d  affirmed, where defendant was 
represented by counsel and the court accepted defendant's plea after a 
proper finding that it  was freely and voluntarily made, and the sentences 
imposed were well within the maximum. 

10. Criminal Law 5 140- consecutive sentcnces - invalidity of the 
first 

Wherc the first of three consecutive sentrnccs is set aside for invalidity. 
the second sentence commences US of the first day of the term when it 
was imposed. 

APPEAL by defcndant from Carr, J., 3 June 1969 Scssion of WAKE 
Superior Court. 

One of the judgments from which defendant appeals was signed 
by Judge Carr on 13 June 1969. This judgment strikes a judgment 
entered in the same cases on 2 June 1969 and then recites in part as 
follows : 

"69-CR-8220; 69-CR-15969 and 69-CR-15790." 
* * *  

"Having entered a plea of guilty of the offenses of giving 
worthless checks as charged in each of the warrants in the 
above numbered cases which are violations of the law and of 
the grade of misdemeanor 

"It is ADJUDGED that these cases be consolidated for 
Judgment and the defendant be imprisoned for the term of 
twelve (12) months in the Wake County Jail to be assigned to 
work under the supervision of the North Carolina Department 
of Correction." 

The defendant also appeals from judgment signed by the trial judge 
on 2 June 1969 in cases numbered 69-CR-16620 through 69-CR-16627 
inclusive. This judgment recites in pertinent part: 

"Having entered a plea of guilty of the offenses of breaking 
and entering and larceny as charged in each of the above num- 
bered cases which are violations of the law and of the grade of 
felony. 

"It is ADJUDGED that these cases be consolidated for 
Judgment and the defendant be imprisoned for the tern1 of not 
less than sevcn (7) years nor more than ten (10) years in the 
State Prison to be assigned to work under the supervision of 
the North Carolina Department of Correction. This sentence 
to begin a t  the expiration of the sentence imposed this date in 
cases 69-CR-8220, 69-CR-15969 and 69-CR-15970 consolidated 
on the charges of giving worthless checks." 
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As indicated, the judgment referred to as having been imposed "this 
date" in the worthless check cases was amended and signed on 13 
June 1969. 

The third judgment from which the defendant appeals was signed 
by Judge Carr on 13 June 1969 and, after striking an earlier judg- 
ment entered in the same cases on 2 June 1969, provides in pertinent 
part: 

"Having entered a plea of guilty of the offenses of breaking 
and entering and larceny as charged in cases 69-CR-16628 
through 69-CR-16632 inclusive and breaking and entering in 
cases 69-CR-16633 and 69-CR-16648 which are violations of 
the law and of the grade of felony. 

"It is ADJUDGED that these cases be consolidated for 
Judgment and the defendant be imprisoned for the term of not 
less than four (4) years nor more than six (6) years in the 
State Prison to be assigned to work under the supervision of 
the North Carolina Department of Correction. This sentence 
to begin at, the expiration of the 7 to 10 year sentence imposed 
on June 2, 1969 by this Court in cases 69-CR-16620 through 
69-CR-16627 consolidated." 

The defendant gave notice of appeal in the form of a letter to 
the court. On 12 August 1969 Judge Carr entered an order allowing 
defendant to appeal as an indigent and appointing counsel to prose- 
cute the appeal to this Court. 

Attorney General Robert Morgan by  Staff Attorney Edward L. 
Eatman, Jr., for the State. 

Garland B. Daniel for defendant appellant. 

[I] The appellant's brief recites that counsel for defendant has 
carefully examined the record and can find no prejudicial error 
therein. Although there are no exceptions in the record and no assign- 
ment of error brought forward and argued in defendant's brief, the 
appeal in itself is an exception to the judgment and an assignment 
of error as to matters appearing on the face of the record. 

121 We first direct our attention to the judgment wherein three 
cases of issuing worthless checks were consolidated for judgment. For 
some reason not apparent to this Court, fourteen warrants, each 
charging the defendant with issuing a worthless check, appear in the 
record (the index to the record on appeal recites that there are 12). 
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Despite a time consuming voyage through the record, we can identify 
with certainty only one as being a warrant on which the defendant 
was sentenced in the judgment appealed from, this one being the 
warrant in Case No. 69-CR-15969 in which i t  is charged that the 
defendant, did on 1 December 1969 [sic] issue a worthless check to 
Arlan's Department Store in the amount of $30.00. The face of the 
warrant indicates that i t  was signed by Robert Royster, complainant 
and issued by M. E. Williams, Magistrate, on 31 January 1969. The 
maximum sentence for this offense, as charged in the warrant before 
us, cannot exceed a fine of fifty dollars ($50.00) or imprisonment for 
thirty days. G.S. 14-107. The sentence of 12 months, if based on this 
warrant, therefore, is in excess of that allowed by statute. 

Presumably we are to assume that warrant No. 08220 is the war- 
rant on which the defendant was sentenced in case No. 69-CR-8220, 
for i t  is the only one in the fourteen with which i t  can reasonably be 
identified. In  warrant No. 08220 i t  is charged that defendant did, "on 
the 28 day of Oct. 1968 . . . issue a check on First Citz. Bk., in 
the sum of $26.77 and deliver said check to the said A & P knowing 
a t  the time of issuing said check that he did not have sufficient 
funds or credits with said bank with which to pay the same upon 
presentation, violation Chapter 62, Public Laws of 1927, as amended 
. . . ." The punishment upon conviction under this warrant can- 
not exceed a fine of fifty dollars ($50.00) or imprisonment for thirty 
(30) days. Assuming, therefore, that this is one of the cases con- 
solidated for judgment, the sentence is in excess of that authorized 
by statute. 
[3, 41 Case No. 69-CR-15790 was one of the three worthless 
check cases consolidated in the judgment imposing a twelve-month 
sentence. We do not find any warrant, among the fourteen we were 
compelled to examine, which we can determine to be the warrant 
upon which the judgment was based. We find ten warrants without 
numbers or other identification relating them to the trial in the 
superior court or to this appeal. In each of these ten warrants i t  is 
charged that the defendant issued a worthless check for an amount 
less than fifty dollars ($50.00). If one or more of these cases were 
among those consolidated for judgment, then the sentence of 12 
months is in excess of that authorized by statute. The two remain- 
ing warrants which we find in the record involving worthless checks 
bear numbers 69-CR-15969 and 69-CR-15970. In warrant No. 69- 
CR-15969, i t  is charged that the defendant issued a worthless check 
in the amount of $113.35 and in number 69-CR-15970 the amount 
is alleged to be $68.07. There is nothing in the record to indicate 
that these cases were acted on in the superior court or have any con- 
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nection with the appeal. At the time the judgment appealed from 
was signed, the maximum punishment for issuing a worthless check 
for an amount in excess of $50.00 was imprisonment for two years. 
G.S. 14-107. A defendant who is charged with a serious offcnse has 
a constitutional right to the assistance of counsel during his trial 
in the su~erior  court. A serious offense is one for which the authorized 
punishment exceeds six months imurisonment and a $500.00 fine. In 
such cases i t  is incumbent upon the trial judge to determine whether 
lack of counsel results from indigency or choice. If lack of counsel is 
the result of indigency, the court must appoint counsel to represent 
the defendant unless counsel is knowingly and understandingly 
waived. These findings and determination should appear of record. 
State v. Morris, 275 N.C. 50, 165 S.E. 2d 245. 

151 It is obvious, therefore, that if the State did undertake to try 
the defendant on either 69-CR-15969 or 69-CR-15970, the dcfendant, 
if indigent, was entitled to court-appointed counsel. In the judgment 
consolidating three worthless check cases there appears the follow- 
ing: ". . . [Tlhe defendant appeared without counsel on June 2, 
1969 and thereupon entered a plea of guilty of giving worthless 
checks as charged in each of the warrants in each of the above num- 
bered cases." The record in this case does not show that counsel was 
waived. The record must show, or there must be an allegation and 
evidence which shows, that an indigent accused appearing without 
counsel and charged with a serious offense was offered counsel but 
intelligently and understandingly rejected the offer. Anything less 
is not waiver. State v. Morris, supra. There is also no showing, in 
the record before us, that the defendant's plea of guilty, in the three 
worthless check cases consolidated for judgment, was freely, under- 
standingly and voluntarily made. 

[6-81 Ordinarily in cases where the sentence imposed in the trial 
court exceeds that permitted by law, this Court will order the judg- 
mcnt vacated and the cause rcmanded to the superior court for 
jud,gnent imposing a proper sentence. State v. Thompson, 268 N.C. 
447, 150 S.E. 2d 781. Here, however, for the reasons discussed, we 
feel that justice can best be served by ordering that the defendant's 
plea of guilty in the worthless check cases be stricken and that he 
be granted a new trial. The judgment involving cases "Nos. 69-CR- 
8220, 69-CR-15969 and 69-CR-15790" is hereby reversed and the 
defendant is granted a new trial. Subsequent to the trial of the de- 
fendant, the General Assembly amended G.S. 14-107 so as to limit 
the punishment for a violation thereof, where the amount of the 
worthless check exceeds $50.00, to a fine of not more than five 
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hundred dollars or imprisonment for not more than six (6) months, 
or both. If the State elects to proceed in these cases or on other 
worthless check cases which may be pending against him, the de- 
fendant is entitled to the benefit of the reduction in the maximum 
sentence. State v. Parker, 272 N.C. 72, 157 S.E. 2d 698. 

191 We now reach the cases of felonious breaking and entering 
and larceny. Competent legal counsel was appointed by the court on 
2 May 1969 and represented defendant a t  his trial on 2 June 1969. 
Thc defendant was charged in 15 valid bills of indictment each 
charging him with the felonies of breaking and entering and larceny. 
The defendant pleaded guilty. The court accepted defendant's plea 
of guilty after due inquiry and a proper finding that the plea was 
freely and understandingly made, and was made without undue in- 
fluence, compulsion or duress and without promise of leniency. The 
sentences imposed were well within the limit provided by law. Each 
of the judgments in these cases is affirmed. 

[lo] The judgment in the worthless check cases (69-CR-8220, 
69-CR-15969 and 69-CR-15790) having been reversed, the sentence 
imposed in cases 69-CR-16620 through 69-CR-16627 is ordered to 
have commenced as of the first day of the term when i t  was imposed, 
to wit: 2 June 1969. Potter v. State, 263 N.C. 114, 139 S.E. 2d 4. The 
sentence of not less than four nor more than six years in cases num- 
bered 69-CR-16628 through 69-CR-16633 inclusive and 69-CR-16648 
is to be served as provided therein. 

Affirmed in part. 
Reversed in part. 

MALLARD, C.J., and MORRIS, J., concur. 

BECK DISTRIBUTING CORPORATION v. IMPORTED PARTS, 
INCORPORATED 

No. 7010SC195 

(Filed 1 April 1970) 

1. Accounts § 1; Sales 5 10; Set-ofls- action f o r  goods sold o n  
open account -nonsuit of counterclaim a n d  setoff based o n  exclusive 
distributorship agreement 

I n  this action to recover an amount allegedly owed by defendant for 
the purchase of merchandise on open account, the trial court did not err 
in nonsuiting defendant's counterclaim based upon breach of a purported 
exclusive distributorship agreement, and in nonsuiting defendant's set-off 
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based on the purported distributorship agreement for parts in i ts  inventory 
supplied by plaintiff, where the evideuce admitted by the court, together 
with evidence excluded by the court but placed in the record by defendant, 
is insufticient to show that an exclusive distributorship agreement was 
ever entered into by the parties either orally or in writing. 

2. Contracts §a 7, 26; Principal a n d  Agent 3 1- exclusive distrib- 
utorslhip agreement - conduct of t h e  parties 

No special distributorship relationship arose by implication out of the 
conduct of the parties where a formal written distributorship agreement 
tendered by plaintiff on several occasions was never executed by defend- 
ant, but plaintiff nevertheless continued to sell parts to defendant on open 
account and allowed certain discounts and other privileges that were en- 
joyed by companies that had executed a distributorship agreement, defend- 
ant having been under no legal obligation to purchase parts exclusively 
from plaintiff or to fulfill any of the other obligations required by plain- 
tiff of a distributor. 

3. Principal a n d  Agmt 5 3; Contracts 5 17- distributorship wn- 
t ract  - termination - action f o r  amount  owed o n  account - notice 

A distributorship contract for a n  indefinite period of time is terminable 
a t  the will of either party upon reasonable notice, and what constitutes 
reasonable notice depends upon the facts and circumstances of each case; 
where a defendant fails and refuses to  make payment for goods furnished 
under such a n  agreement, it does not follow that plaintiff has to give 
notice before bringing suit on the account or attaching defendant's prop- 
erty if adequate grounds for attachment exists. 

4. Accounts 5 1; Set-off* set-off f o r  re tu rn  of merchandise i n  inven- 
tory - suficiency of evidence 

I n  this action to recover an amount allegedly owed by defendant for the 
purchase of merchandise on open account, defendant's allegations that it  
was entitled to return its inventory of merchandise supplied by plaintiff 
and receive full credit for its cost plus freight charges was negated, not 
supported, by defendant's evidence that an attorney who was a fiduciary 
of defendant's president had written letters to plaintiff that he would 
guarantee defendant's account if merchandise could be returned for credit 
a t  invoice price less 20740, and the letters, if they estabiish any right to 
return merchandise, show that the right would be that of the attorney 
fiduciary and not that of defendant. 

5. Trial  § 31- percmptory instructions 
Where, in an action to recover an amount allegedly owed by defendant 

for the purchase of merchandise on open account, the trial court properly 
nonsuited defendant's counterclaim and set-off, and the parties stipulated 
the amount of the account between plaintiff and defendant, the trial 
court properly gave the jury peremptory instructions in favor of plain- 
tiff, the only thing to be determined by the jury being the credibility of 
the evidence which included the stipulation. 

APPEAL by defendant from Bailey, J., 17 November 1969 Regu- 
lar Civil Session of WAKE County Superior Court. 
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Plaintiff, a New York corporation, is engaged in the business of 
importing and selling parts for foreign automobiles. Defendant cor- 
poration sells and distributes such parts in North Carolina and is a 
former customer of plaintiff. On 19 July 1967 plaintiff instituted this 
action seeking to recover $15,610.74 allegedly owed by defendant 
for the purchase of parts and merchandise on open account. Pro- 
ceedings for attachment were instituted ancillary to the action and 
on the same date. In an amended answer defendant did not deny 
that i t  had an account with plaintiff but alleged that i t  was entitled 
to have set-off against the account credit for certain parts Chat had 
been returned to plaintiff. A second set-off was claimed for the costs 
of all parts supplied by plaintiff and in defendant's inventory a t  the 
time this action was brought. 

Dcfendant also asserted two counterclaims, alleging in the first. 
that  plaintiff had breached an exclusive distributorship agreement 
and in the second that plaintiff had caused defendant's property to 
be wrongfully attached. The counterclaim for wrongful attachment 
was stricken by the court upon motion of the plaintiff and defendant 
did not except. 

When the case came on for trial the parties disposed of defend- 
ant's first set-off by stipulating that defendant was entitled to all 
credits claimed for parts and merchandise returned before suit was 
filed. The parties also stipulated and agreed "that the amount of 
the account between the plain&ff and defendant amounts to $12,- 
425.64." 

At the conclusion of defendant's evidence the court allowed 
plaintiff's motion for nonsuit of defendant's remaining counterclaim 
and set-off and gave to the jury peremptory instructions on the issue 
of the amount owed plaintiff by defendant. The jury answered the 
issue as instructed and from judgment imposed on the verdict de- 
fendant appealed. 

Boyce, Mitchell, Burns and Smi th  by Robert E.  Xmith for plain- 
tiff appellee. 

Everett  & Creech b y  Robinson 0. Everett  for defendant appel- 
lant. 

GRAHAM, J. 
Defendant challenges the court's action in nonsuiting defendant's 

counterclaim and set-off and giving peremptory instructions in fa- 
vor of plaintiff. The form of the peremptory instructions is not ques- 
tioned. 



486 IN THE COURT OF APPEALS [7 

[I] In  its amended answer defendant alleged that automobile 
parts and merchandise were supplied to i t  by plaintiff ". . . pur- 
suant to an agreement and understanding between the parties, 
whereby the defendant was granted an exclusive right to sell these 
parts supplied by the plaintiff within a territory agreed upon by the 
parties." Defendant's counterclaim was for the breach of this alleged 
agreement. The agreement also furnished the basis for the set-off be- 
cause defendant alleged that pursuant to the agreement plaintiff was 
obligated to accept return of merchandise in defendant's inventory 
and to reimburse defendant for the costs of the merchandise plus 
freight charges. No rights to affirmative relief were alleged by de- 
fendant other than those allegedly arising out of the "exclusive dis- 
tributorship agreement." Thus, unless defendant could establish the 
existence of such an agreement, the only question in the law suit 
was the amount of the account. 

The trial court, relying on the provisions of G.S. 75-4, ruled that  
any exclusive distributorship agreement not in writing and signed 
by plaintiff was unenforceable and refused to permit defendant to 
attempt to show the existence of such an oral agreement. G.S. 75-4 
provides as follows: 

"No contract or agreement hereafter made, limiting the rights 
of any person to do business anywhere in the State of North 
Carolina shall be enforceable unless such agreement is in writ- 
ing duly signed by the party who agrees not to enter into any 
such business within such territory: . . . 77 

Defendant assigns this ruling by the court a s  error contending 
that G.S. 75-4 does not apply because defendant does not seek to 
limit the right of plaintiff or anyone else to do business in the State 
of North Carolina but seeks to recover for plaintiff's refusal under 
the terms of its distributory agreement to do further business with 
defendant or to permit defendant to return and receive credit for 
the inventory on hand. 

[I] In  our opinion i t  is not necessary in this case to determine 
whether or not G.S. 75-4 is applicable where as here a party at- 
tempts to enforce provisions of an oral exclusive distributorship 
agreement other than those provisions of the agreement which limit 
a party's right to do business anywhere within the State of North 
Carolina. Defendant placed the evidence excluded by the court in 
the record and i t  is now before us. Considering this evidence, along 
with all other evidence, in the light most favorable to defendant we 
think i t  insufficient to show that an agreement such as alleged by 
defendant was ever entered by the parties either orally or in writing. 
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[2] Defendant contends that a special distributorship relationship 
arose by implication out of the conduct between the parties and en- 
titled defendant to reasonable notice before plaintiff terminated the 
relationship by bringing this suit and having defendant's property 
attached. We do not agree. Defendant concedes that a formal written 
distributorship agreement was tendered by plaintiff on several occa- 
sions. The proposed agreement was never executed by defendant al- 
though plaintiff repeatedly requested that i t  do so. Plaintiff never- 
theless continued to sell parts to defendant on open account and al- 
lowed certain discounts and other privileges that were enjoyed by 
companies that had executed a distributorship agreement. However, 
this evidence, standing alone, does not show that defendant's rela- 
tionship with plaintiff was other than that of a customer who pur- 
chased merchandisc from plaintiff on open account. Defendant was 
under no legal obligation to purchase parts exclusively from plaintiff 
or to fulfill any of the other obligations required by plaintiff of a 
distributor. Not having assumed the burdens of a distributor, de- 
fendant is not now entitled to claim the benefits. 

131 Even if there had been a distributorship relationship defend- 
ant would not have been entitled to special notice before plaintiff 
filed suit. The evidence is uncontroverted that  plaintiff had made 
repeated attempts to collect defendant's overdue account over a con- 
siderable period of time, and that immediately before plaintiff in- 
stituted this action defendant executed a note to its president and 
sole shareholder and secured the note with a chattel mortgage on all 
of its property. A distributorship contract for an indefinite period of 
time is terminable at  the will of either party upon reasonable notice 
and what constitutes reasonable notice depends upon facts and cir- 
cumstances of each case. Rubber Co. v. Distributors, 253 N.C. 459, 
117 S.E. 2d 479. However, where a defendant fails and refuses to 
make payment for goods furnished under such an agreement, i t  
does not follow that the plaintiff has to give notice before bringing 
suit on the account or attaching defendant's property if adequate 
grounds for attachment exist. 

[4] In support of its alleged set-off defendant offered evidence 
tending to show that  when defendant first started business in 1959 
an invoice for the first merchandise ordered by defendant from 
plaintiff was forwarded to an attorney who was a fiduciary of Wil- 
liam Wheeler, president of defendant. The attorney forwarded to 
plaintiff a deposit for the order and wrote that he would guarantee 
the payment of the balance on the condition the goods described in 
the invoice or future invoices could be returned for credit a t  invoice 
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price less 20%. In  April of 1960 the attorney forwarded to plaintiff 
a check for payment of defendant's outstanding account and wrote: 

"It is understood, however, that in the event of the liquidation, 
cessation, bankruptcy or receivership of the business, our ar- 
rangement whereby you have agreed to take back any or all of 
the merchandise sold, a t  cost less twenty percent, remains in 
full force and effect." 

The above correspondence, which was offered by defendant, tends 
to negate rather than to establish allegations that defendant was en- 
titled to return the inventory of merchandise supplied by plaintiff 
and receive full credit for its cost plus freight charges. Furthermore, 
if the letter establishes any right a t  all to return the merchandise, 
the right would be that of the attorney fiduciary who sought to guar- 
antee the account and not that of defendant. 

151 We are of the opinion and so hold that the trial court properly 
nonsuited the counterclaim and set-off. The only issue that then re- 
mained was the amount, if any, in which defendant was indebtcd to 
plaintiff. Defendant had stipulatcd to this amount and no contro- 
versy remained concerning it. The only thing to be determined by 
the jury was the credibility of the evidence which included the stip- 
ulation. A peremptory instruction was therefore proper. 

No error. 

BROCK and BRITT, JJ., concur. 

DORETHA BAHADUR AND HUSBAND, JOHN S. BAHADUR v. CHARLES 
A. McLEAN 

No. 6915SC21 

(Filed 1 April 1970) 

1. Mortgages and Deeds of Trust §$ 34, 40; Trusts 19- setting 
aside trustee's deed - parol trust - agreement to purchase note and 
extend time for payment - sufficiency of evidence 

In  this action to set aside a trustee's deed given on foreclosure of a 
deed of trust or, in the alternative, to impress a parol trust upon de- 
fendant purchaser's title, plaintiff's evidence is insufficient to support a 
finding that defendant had agreed to purchase the note secured by the 
deed of trust and to grant plaintiffs additional time to pay their indebt- 
edness. 



N.C.App.1 SPRING SESSION 1970 489 

2. Mortgages a n d  Deeds of Trust  34; Trusts  1 s  parol agree- 
m e n t  t o  purchase a t  foreclosure sale a n d  reconvey to debtor-re- 
sulting t r u s t  

A parol agreement to purchase a t  a foreclosure o r  judicial sale and hold 
the title for the debtor, and to reconvey the legal title to the debtor upon 
repayment of the amount advanced, creates a resulting trust, provided the 
agreement is made a t  or before the legal estate passes; such an agree- 
ment need not be supported by consideration, but may be enforced against 
a mere volunteer. 

3. Mortgages a n d  Deeds of B u s t  § 34; Trusts  19- purchase at 
foreclosure sale - resulting t r u s t  - sufficiency of evidence 

I n  this action to impress a resulting trust on property purchased by de- 
fendant upon foreclosure of a deed of trust given by plaintiffs, plaintiffs' 
evidence is insufficient to support a jury finding that  defendant had made 
a n  express agreement to acquire and hold title for plaintiffs' benefit as  
would be required to give rise to a resulting trust. 

4. Mortgages a n d  Deeds of Trust  34; Il.usts § 13- purchase at 
forcclosurc sale - agreement t o  give debtors option to repurchase - 
resulting trust. 

Alleged agreement by the purchaser a t  a foreclosure sale, prior to 
taking title, to convey to the debtors an option to repurchase the prop- 
erty is insufficient to charge the purchaser as  trustee or to impress a 
trust upon his title. 

5. Mortgages a n d  Deeds of Trust  34; Trusts  § 13- parol t rus t  
- necessary agreement 

To create a parol trust there must be a n  agreement amounting to an 
undertaking to act as  agent in the purchase and constituting a covenant 
to stand seized to the use or benefit of another. 

APPEAL by plaintiffs from Thornburg, J., July 1968 Session of 
ALAMANCE Superior Court. 

This is a civil action to set aside a trustee's deed given on fore- 
closure of a deed of trust or, in the alternative, to impress a parol 
trust upon defendant's title. Defendant is the purchaser a t  the fore- 
closure sale. From judgment of nonsuit entered a t  the close of plain- 
tiffs' evidence, plaintiffs appeal. 

John D. Xanthos for plaintiff appellants. 

Richard C. Erwin for defendant appellee. 

On 13 May 1964 plaintiffs executed a deed of trust conveying 
their real property in Alamance County to Oliver T. Denning, as 
trustee, to secure their note in the sum of $3,935.98 payable on 10 
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April 1965. The note was not paid when due, and in February 1966 
the trustee commenced foreclosure proceedings. At the foreclosure 
sale held on 22 March 1966 defendant made the highest bid in the 
amount of $6,000.00. Thereafter a sister of the feme plaintiff placed 
an upset bid, and the trustee resold the property. At  the resale, de- 
fendant again became the highest bidder with a bid of $10,000.00. 
Pursuant to the resale the trustee executed the deed to defendant 
which plaintiffs now seek to set aside. 

Plaintiffs do not attack their deed of trust nor do they contend 
there was any irregularity in the foreclosure proceedings or in the 
deed to defendant given pursuant thereto. While the allegations of 
the complaint are not altogether clear, from a liberal construction it 
appears that plaintiffs seek to proceed in this case upon either of 
two grounds: (1) That defendant breached an agreement, which 
plaintiffs allege was made by the trustee in the deed of trust acting 
as defendant's agent, by which defendant was to purchase the note 
secured by the deed of trust and give plaintiffs additional time to 
pay the remaining indebtedness, if plaintiffs would make an im- 
mediate payment of $1,000.00 to be applied on the accrued fore- 
closure expenses and in reduction of the debt; and (2) that prior to 
taking title, defendant agreed with plaintiffs "to convey to them an 
option" to purchase the real property involved. The complaint also 
contains an allegation that "the defendant thereafter failed and re- 
fused to comply with his agreement and the plaintiffs refrained, in 
consideration of said agreement, to take any further action with re- 
gard to the aforesaid foreclosure proceedings solely upon the repre- 
sentations of the defendant and his agent" and "the defendant and 
his said agent have fraudulently deprived these plaintiffs of their 
property." At the close of plaintiffs' evidence the trial judge entered 
judgment of nonsuit, finding the evidence insufficient to submit to 
the jury under any theory of the case embraced within the allega- 
tions of the complaint. We agree. 

[I] Plaintiffs' evidence, even when considered in the light most 
favorable to them, as we are required to do in passing upon motion 
for nonsuit, is insufficient to support a finding that defendant had 
agreed to purchase the note and grant plaintiffs additional time to 
pay their indebtedness. Indeed, plaintiffs' evidence more nearly neg- 
atives any such agreement. Plaintiffs do not contend, and nothing 
in their evidence indicates, that there was any connection whatsoever 
between defe~dant  and the owner of the note which was secured by 
the deed of trust. Plaintiffs admit that the note was past due and 
unpaid. The male plaintiff testified that the trustee in the deed of 
trust got in touch with plaintiffs and demanded that they "settle the 



N.C.App.1 SPRING SESSION 1970 491 

mortgage or i t  would be put up for sale." He further testified that 
the trustee had discussed a proposal for development of the prop- 
erty on a participating basis with the owner of the indebtedness, 
which proposal the plaintiffs had found unacceptable. The male 
plaintiff then testified: 

"At that time he [referring to Mr. Denning, the trustee in the 
deed of trust] did not immediately mention anything about Mr. 
McLean being in this. As a matter of fact I was placed in the 
position of begging this man for my property and giving me 
enough time to pay i t  off, but he said, 'I have another proposi- 
tion', and discussed a gentleman by the name of Charles Mc- 
Lean, I never met the man before. I met him in the courtroom 
today. I think he was talking about the defendant Charles A. 
McLean, I can't positively identify him. With regard to what 
he said about the Charles A. McLean transaction, he said, 'I am 
representing Mr. McLean, or will be in the near future7. I said, 
'Now, I would like to define in the near future, now, tomorrow, 
next week or when'. He said, 'A few days', and I said, 'What is 
the proposition'. He said, 'Maybe I can get i t  if you send a 
thousand dollars, I will allow you a certain time to pay i t  off, 
but one thousand dollars must get here by a certain date', i t  
was some time in March. I went to the Bank and borrowed the 
money -I have a record here and mailed i t  to Mr. Denning. 
Yes, this Plaintiffs' Exhibit No. 1 is the check I signed and sent 
after I talked to Mr. Denning. I mailed i t  registered mail. I 
wrote a lettcr. M y  wife signcd the letter. Yes, that letter that 
is marked Defendant's Exhibit for identification No. 1 is the 
letter. Yes, in that letter I told him we were sending him the 
check. The check was to get a new mortgage written up with 
this one thousand dollars as a down payment. That  check had 
to do with this property in Burlington. He said for me to send 
the thousand dollars and he would have them call off the sale. 
Yes, the purpose then was to call off the sale for one thousand 
dollars. The thousand dollars was sen€ to me ten or twelve days 
later with a letter stating that he could not get Mr. McLean to 
go through with the deal. After that time I retained a counsel in 
New York by the name of William C. Rains and asked him 
whether he could stop the sale of the property until we could 
come down here and borrow some money and re-write a new 
mortgage. On the confidence of the attorney, nothing occurred, 
the property was sold." 

This testimony completely negatives, rather than supports, the first 
theory of plaintiffs' case as alleged in their complaint. 
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[2, 31 In  their brief on this appeal plaintiffs lay primary stress 
upon their contention that a resulting trust for their benefit was 
created when defendant purchased a t  the foreclosure sale. It is true 
that, as stated in 7 Strong, N.C. Index 2d, Trusts, § 13, p. 422, "[a] 
parol agreement to purchase a t  a foreclosure or judicial sale and hold 
the title for the debtor, and to reconvey the legal title to the debtor 
upon repayment of the amount advanced, creates a resulting trust, 
provided the agreement is made a t  or before the time the legal estate 
passes. Such an agreement need not be supported by a consideration, 
but may be enforced against a mere volunteer." However, plaintiffs' 
proof, again viewed in the light most favorable to them, fails t o  
furnish any basis to support a jury finding that any such agreement 
existed between them and defendant. The male plaintiff testified: 

"True, I had knowledge that the property was going to be sold 
a t  the courthouse door. I had knowledge i t  was to be sold the first 
time. I don't recall the second time. Yes, after the first sale I 
talked to Mrs. Clayton, my wife's sister, after my attorney in 
New York said that the only way we could get the property 
back was to have someone place an upset bid. I said, 'Now, wait 
a minute, I have an agreement, why this upset bid', and the 
sister said, 'Now look, I will do what I can to save you, I will 
go ahcad on my own and place this bid', and she went ahead. 
I want to get this clear, the attorney was working in this matter 
and I placed confidence in this attorney. Yes, the attorney in- 
formed me that my sister-in-law upset the bid. No, after the 
bid was upset, I did not know this land would be sold again 
and the date i t  would be sold. I didn't know i t  would be sold the 
second time until some time later. My understanding after an 
upset bid was placcd on the land was that the attorney Rains 
would come down and give sufficient time to gct the money from 
Greensboro and pay off the indebtedness on the property." 

13-51 Plaintiffs' evidence completely fails to furnish any proper 
basis for establishing a resulting trust in their favor in this case. 
Indeed, plaintiffs did not allege that defendant had made any such 
express agreement to acquire and hold title for thcir bcncfit as would 
be required to give rise to a resulting trust. They alleged mcrely that 
he agreed ''to convey to them an option" to repurchase. This would 
be insufficient to charge defendant as trustee or to impress a trust 
upon his title. Gunter v. Gunter, 230 N.C. 662, 55 S.E. 2d 81. 
"To create a parol trust there must be an agreement amounting to 
an undertaking to act as agent in the purchase and constituting a 
covenant to stand seized to the use or benefit of another." Wolfe V .  

Land Bank, 219 N.C. 313, 13 S.E. 2d 533. Plaintiffs' evidence in this 
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case, rather than tending to establish, actually tends to negative any 
such agreement. Defendant was the successful bidder a t  both sales; 
if there had been any agreement that he wss acting in order to ac- 
quire and hold title for plaintiffs' benefit, no upset bid to cause a 
second sale would have been necessary. Defendant's motion for non- 
suit was properly allowed. 

Appellants' remaining assignments of error relate to the trial 
court's rulings excluding certain evidence. Several of these relate to 
conversations between the feme plaintiff and defendant which the 
witness testified occurred long prior to the commencement of the 
foreclosure proceedings. None of the excluded evidence was relevant 
to any issue in this case, and no prejudicial error was committed in 
excluding it. 

Affirmed. 

MALLARD, G.J., and BRITT, J., concur. 

STATE O F  NORTH CAROLINA v. WALTER LEE LOGICLEAR 

No. 7016SC166 

(Filed 1 April 1970) 

1. Homicide 3 21- cause of death-  sufficiency of proof 
To warrant conviction in a homicide case, it is necessary that the State 

produce evidence suflicient to establish beyond a reasonable doubt that 
the death of deceased proximately resulted from defendant's unlawful act. 

2. Criminal L a w  3s 104, 106- nonsuit - consideration of evidence - 
sufficiency of evidence 

In  passing upon a motion to nonsuit in a criminal case, the court must 
consider the evidence in the light most favorable to the State and give the 
State benefit of every reasonable inference which may be legitimately 
drawn therefrom; and if when so considered there is substantial evidence, 
whether direct, circumstantial, or both, of all material elements of the 
offense charged, then the motion for nonsuit must be denied. 

3. Homicide § Zl ; Autoinobilcs 3 113- manslaughter - automobile 
wreck - proximate cause of death - sufficiency of evidence 

I n  a manslaughter prosecution arising out of an automobile wreck, the 
State's evidence permitted a legitimate inference that the deceased died 
from injuries received in the wreck, where there was testimony that prior 
to the wreck the deceased was a normal and healthy person and had 
not received any type of injury, that he received no injury during the six 
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and one-half hours which intervened between the wreck and his death, 
and that an autopsy of deceased revealed that he died from multiple rib 
fractures with subsequent internal hemorrhage. 

4. Automobiles § 1 1 s  manslaughter - sufficiency of evidence 
I n  a manslaughter prosecution arising out of an automobile wreck, the 

State's evidence held su,%cient to support a jury finding that the wreck 
was caused by defendant's culpable negligence in  driving a t  a high rate 
of speed and while intoxicated. 

5. Criminal L a w  § 77; Automobiles § 11% manslaughter --iden- 
t i ty  of driver of ca r  - competency of evidence- prejudice to de- 
f endant  

In  a manslaughter prosecution arising out of an automobile wreck, tes- 
timony by deceased's brother that he told the investigating officer, while 
he and defendant were sitting in the officer's car a t  the scene of the wreck, 
that defendant was the driver of the car in which the deceased received 
his fatal injuries, held admissible and not prejudicial to defendant, there 
being no merit to defendant's contention that the jury might consider his 
lack of response to the brother's statement as  an implied admission. 

APPEAL by defendant from Clark, J., September 1969 Session of 
ROBESON Superior Court. 

Defendant was indicted for manslaughter in connection with the 
death of James Dallie Sampson from injuries sustained in a single- 
car automobile wreck. The wreck occurred a t  approximately 2:30 
p.m. on 16 November 1968 on a rural paved road three miles west 
of Lumberton. When the investigating officers arrived, they found 
the automobile registered in the name of defendant overturned and 
lying on its top off of a curve on the right side of the road a t  an 
angle to a road ditch and about nine feet from the paved portion of 
the highway. Uninterrupted skid marks led for a distance of 168 
feet from the left sidc of the road in the curve over to the right side, 
and deep cuts in the shoulder of the road led from these skid marks 
an additional 30 feet directly to the overturned car. The officers 
found James Dallie Sampson lying face down in the ditch beside 
the car, not moving or making any sound. A bottle of non-tax-paid 
whiskey was found under his body. 

Defendant was lying in some weeds 25 or 30 feet from the car. 
The officers smelled the odor of some intoxicating beverage about 
his person. When defendant attempted to walk, he was unsteady on 
his feet and fell down twice. His eyes were red and glassy, his face 
was flushed, his speech was slurred, and in the opinion of the officers 
defendant was highly intoxicated. 

The officers also observed two other men a t  the scene. One of 
these, Romulus Sampson, a brother of James Dallie Sampson, testi- 
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fied a t  the t,rial that the four men, together with another who had 
left the scene before the officers arrived, had been together, riding in 
defendant's car, from 10 o'clock in the morning until the time of the 
wreck; that during this time the occupants of the car had drunk 
about three pints of white whiskey; that defendant was driving the 
car, traveling about sixty or sixty-five, when i t  entered the curve 
on which i t  left the road and turned over. Counsel for defendant 
stipulated that a breathalyzer test administered to defendant on 16 
November 1968 after the fatal accident, by a licensed operator ac- 
cording to rules and regulations promulgated by the North Carolina 
Department of Health, produced a reading of .30 percent of alcohol 
in defendant's blood. 

James Dallie Sampson was taken by ambulance from the scene 
of the wreck to the hospital a t  Lumberton, where he was examined 
by a doctor. After the doctor had advised that nothing was wrong 
and that he should be taken to jail to sober up, he was taken by 
patrol car to the county jail and was charged with public drunken- 
ness. He was laid on his back on the cell floor and did not move. 
About 6:30 p.m. an ambulance was called, and James Dallie Samp- 
son was returned to the hospital, where he was admitted to the 
emergency room and again examined by a doctor. The doctor told 
members of his family to take him home. They took him by auto- 
mobile approximately six and ooe-half miles to his home, arriving 
a t  9:15 p.m. It was then discovered that he was dead. 

The pathologist who performed an autopsy on the following day 
testified that in his opinion the deceased died from multiple rib frac- 
tures with subsequent internal hemorrhage. The deceased's brother 
testified that prior to the collision he was a normal and healthy per- 
son and had not received any type of injury. The ambulance driver, 
officers, jailer, and other witnesses who had been with him between 
the time of the collision and the time of his death testified that the 
deceased had received no injury during that period. 

Defendant was found guilty of involuntary manslaughter. From 
judgment imposing prison sentence of not less than four nor more 
than six years, defendant appealed. 

Attorney General Robert Morgan and Stag Attorney T.  Buie 
Costen for the State. 

J.  H.  Barrington, Jr., for defendant appellant. 

PARKER, J. 
Defendant contends his motion for nonsuit should have been al- 

lowed because the State failed to show any causal connection be- 
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tween the wreck and the injuries which caused the death of the de- 
ceased. We find no merit in this contention. 

[I, 21 To warrant conviction in a homicide case it is, of course, 
necessary that the State produce evidence sufficient to establish be- 
yond a reasonable doubt that the death of the deceased proximately 
resulted from the defendant's unlawful act. State v. Minton, 234 
N.C. 716, 68 S.E. 2d 844. It is equally well established, however, 
that in passing upon a motion for nonsuit in a criminal case, the 
court must consider the evidence in the light most favorable to the 
State and give the State benefit of every reasonable inference which 
may be legitimately drawn therefrom. State v. Goines, 273 N.C. 509, 
160 S.E. 2d 469. If when so considered there is substantial evidence, 
whether direct, circumstantial, or both, of all material elements of 
the offense charged, then the motion for nonsuit must be denied and 
i t  is then for the jury to determine whether the evidence establishes 
guilt beyond a reasonable doubt. State v. Stephens, 244 N.C. 380, 93 
S.E. 2d 431. 

13, 41 In  the present case there was no direct evidence that the 
deceased received any injuries as  a result of the wreck. Two doctors 
who examined him after t.he wreck and before his death failed to 
discover his injuries, which were only revealed by the autopsy made 
on the following day. There was, however, testimony that prior to 
t,he wreck he was a normal and healthy person and had not received 
any type of injury. There was also testimony that he received no 
injury during the six and one-half hours which intervened between 
the wreck and his death. From this evidence a legitimate inference 
may be reasonably drawn that the deceased received the injuries 
which caused his death as a rcsult of the automobile wreck. Indeed, 
on the evidence in this case i t  would strain credulity to find other- 
wise. There was ample evidence to support a jury finding that the 
wreck was caused by defendant's culpable negligence in driving at a 
high rate of speed and while intoxicated. State v. Lindsey, 264 N.C. 
588, 142 S.E. 2d 355. There was no error in overruling the motion 
for nonsuit. 

151 At the trial Romulus Sampson, a brother of the deceased, tes- 
tified that  while he and defendant were seated in the patroI car a t  
the scene of the wreck and while the officers were still investigating 
the accident, he had told an officer that defendant was the driver. 
Prior to giving this testimony, the witness had already testified a t  
some length concerning the events leading up to the wreck, in the 
course of which he had unequivocally stated from the witness stand 
that  defendant was the driver. On cross-examination he repeated this 
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I testimony. Under the circumstances we find no prejudicial error in 
allowing him to testify on direct examination to his prior consistent 
statement made to the officer shortly after the wreck occurred. Noth- 
ing in the record suggests that any contention or argument was made 
to the jury that, because defendant was present in the patrol car 
when the statement was made, they might consider his lack of re- 
sponse as an implied admission. 

Defendant's remaining assignments of error brought forward in 
his brief relate to the court's charge to the jury. We have examined 
these carefully and are of opinion that, considering the charge as  a 
whole and contextually, the court properly and adequately declared 
and explained the law arising on the evidence in this case and prop- 
erly complied with the requirements of G.S. 1-180. 

I n  the trial we find 

No error. 

CAMPBELL and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. VIRGIE HORTON 
No. 7010SCW 

(Filed 1 April 1970) 

1. Criminal Law 8 149; Constitutional Law 8 30- dismissal of pros- 
ecution f o r  denial of speedy t r ia l  - r ight  of State t o  appeal 

The State has no right to appeal from an order dismissing a prosecu- 
tion for carnal knowledge of a female between the ages of twelve and six- 
teen years on the ground that defendant had been denied his constitu- 
tional right to a speedy trial. G.S. 15-179. 

2. Criminal L a w  5 149- motion to dismiss prosecution f o r  denial of 
speedy trial - demurrer  - motion to quash - r igh t  of S ta te  to ap- 
peal 

Defendant's motion to dismiss a prosecution on the ground that he had 
been denied his constitutional right to a speedy trial is neither a demurrer 
nor a motion to quash within the meaning of G.S. 15-179. 

ATTEMPTED appeal by the State from Bailey, J., 6 October 1969 
Session of WAKE Superior Court. 

The following judgment was entered in this action: 
"This cause coming on to be heard and being heard by the 
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undersigned Judge Presiding upon a motion heretofore filed on 
the 30th of July 1969, on behalf of the defendant by his At- 
torney, W. W. Merriman, 111; and i t  appearing to the under- 
signed Judge Presiding, from said motion and from statements 
of the Solicitor and of the attorney for the defendant, that the 
defendant, Virgie Horton, was charged in a warrant sworn to 
by the prosecuting witness, Constance R. Hodge, on the 18th 
day of May 1969, alleging that the defendant Horton did on 
the 14th day of February 1966 carnally know and abuse the 
prosecuting witness, the prosecutiilg witness a t  such time being 
a female person over the age of twelve years and under the age 
of sixteen years; and i t  being alleged that said prosecuting wit- 
ness had never before had sexual intercourse with any person; 
And i t  further appearing to the undersigned Judge Presiding 
that a true bill was returned by the Grand Jury of Wake County 
a t  the 2nd June 1969 Regular Session, charging said defendant 
with carnally knowing and abusing a female child over the age 
of twelve years and under the age of sixteen years, said female 
child never before having had sexual intercourse with any other 
person; said alleged offense occurring on the 14th day of Feb- 
ruary 1966; 

And i t  further appearing to the undersigned Judge Presiding 
that the defendant has since the date of said alleged offense, 
served a six-month sentence, commencing October 23, 1967; and 
a later nine-month sentence, commencing June 13, 1968; said 
second sentence being for assualt on the prosecuting witness in 
this case; 

And i t  further appearing to the undersigned that the prosecut- 
ing witness has arbitrarily delayed the signing of a warrant or 
making any complaint, and that said delay is to the prejudice 
of the defendant; and that the defendant's rights to a speedy 
trial have bcen denied him by the arbitrary act of t.lx prose- 
cuting witness in delaying the signing of said warrant or t,he 
making of any complaint; 

And i t  further appearing to the Court that the bill of indictment 
herein a t  issue, alleges a first occurrence; and i t  appearing 
further that the State of North Carolina contends that t'he said 
defendant has engaged in continuous actual intercourse with 
the prosecuting witness since that date, the Court being of the 
opinion that the subsequent acts do not constitute a crime nor 
evidence of a crime; 

NOW, THEREFORE, be i t  and i t  is hereby, ORDERED AND 
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DECREED that the motion of the defendant that the charges 
against him be dismissed, is hereby granted. 

This the 6th day of October 1969. 

s/ JAMES H. POU BAILEY 
JUDGE PRESIDING" 

To the signing and entry of the above judgment the solicitor for 
the State in apt time objected and excepted and gave notice of ap- 
peal to this Court. 

Attorney General Robert Morgan by Staf f  Attorney Mrs. Chris- 
tine Y .  Denson for the State. 

William W. Merriman, I I I ,  for defendant appellee. 

BRITT, J. 

[I] Is  an appeal by the State in the instant case permissible? A 
review of pertinent statutes and other authorities impels us to an- 
swer in the negative. 

G.S. 15-179 provides as follows: 

"An appeal to the appellate division or superior court may be 
taken by the State in the following cases, and no other. Where 
judgment has been given for the defendant - 
(1) Upon a special verdict. 

(2) Upon a demurrer. 

(3) Upon a motion to quash. 

(4) Upon arrest of judgment. 

(5) Upon a motion for a new trial on the ground of newly dis- 
covered evidence, but only on questions of law. 

(6) Upon declaring a statute unconstitutional." 

In State v. Vaughan, 268 N.C. 105, 150 S.E. 2d 31, in an opinion 
by Bobbitt, J. (now C.J.), we find the following: 

"In 4 Am. Jur. 2d, Appeal and Error 5 268, these statements 
appear: 'As a general rule the prosecution cannot appeal or 
bring error proceedings from a judgment in favor of the defend- 
ant in a criminal case, in the absence of a statute clearly con- 
ferring that right.' Again: 'Statutes authorizing an appeal by 
the prosecution will be strictly construed.' In 24 C.J.S., Crim- 
inal Law 5 1659(a), pp. 1028-1029, this statement appears: 
'While there is authority holding that statutes granting the 
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state a right of review should be libcrally construed, i t  is gen- 
erally held that, being in derogation of the common law, they 
should be strictly construed, and that the authority conferred 
thereby should not be enlarged by construction.' " 

Although the record on appeal does not contain the text of the 
written motion filed by defendant, by appropriate order we have 
obtained a certified copy of the motion from the Clerk of the Su- 
perior Court of Wake County and i t  is summarized as follows: De- 
fendant moves for an order dismissing the case for the reason that 
his right to a speedy trial as guaranteed by the Sixth and Four- 
teenth Amendments to the United States Constitution has been de- 
nied. The warrant against defendant was issued on 18 May 1969 
charging an offense on 14 February 1966. Defendant denies ever 
having intercourse with the prosecuting witness and is now unable 
to recall where he was on 14 February 1966 or reconstruct the events 
of that day. Since the datc of the allcged crime, defendant has 
served a six months' prison sentence (beginning 23 October 1967) 
for an assault on his wife and a nine months' prison sentence (be- 
ginning 13 June 1968) for an assault on the prosecuting witness. 
The issuance of a warrant or indictment in this case has been arbi- 
trarily delayed due to the willfulness of the prosecuting witness and 
due to no fault of defcndant who has not waived his constitutional 
right to a speedy trial. Several specific reasons why his rights had 
been prejudiced by the denial of a speedy trial are set forth. 

[2] Clearly, G.S. 15-179 does not list "[u]pon a motion to dis- 
miss" as one of the instances in which the State can appeal from an 
adverse judgment. In his brief the attorney general suggests that 
defendant's motion in this case was treated by the trial court as a 
demurrer or motion to quash, therefore, appeal by the State is per- 
missible. We cannot agree with this contention. 

In  State v. Moody, 150 N.C. 847, 64 S.E. 431, our Supreme Court 
defined "demurrer" as used in what is now G.S. 15-179 as follows: 
"The word is used in the statute in its usual and ordinary signifi- 
cance, as understood and defined in criminal pleading. In criminal 
law 'A demurrer is a pleading by which the legality of the last pre- 
ceding pleading is denied and put in issue, and the issue is then de- 
termined by the court. A demurrer is pleaded either to the indict- 
ment or to a special plea.' 1 Archbold Crim. Prac. and Pldg., 354." 
Defendant's motion was obviously more than a pleading to test the 
legality of the indictment, "the last preceding pleading," but pleaded 
allegations of violations of constitutional rights and asked for dis- 
missal on that ground. 
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In  like manner, a motion to quash is designed to test the validity 
of a warrant or bill of indictment. 4 Strong, N.C. Index 2d, Indict- 
ment and Warrant, § 14, pp. 359-362. As stated above, defendant's 
motion in the case a t  bar did much more than that. 

In  his motion and in his brief, defendant cites the recent case of 
State v. Johnson, 275 N.C. 264, 167 S.E. 2d 274, in which the court 
discussed a t  length the constitutional right to a speedy trial raised 
on a motion to dismiss. We quote the following from that opinion: 

"We here hold that when there has becn an atypical delay in 
issuing a warrant or in securing an indictment and the defend- 
ant shows (1) that the prosecution deliberately and unneces- 
sarily caused the delay for the convenience or supposed ad- 
vantage of the State; and (2) that the length of the delay 
created a reasonable possibility of prejudice, defendant has been 
denied his right to a speedy trial and the prosecution must be 
dismissed." 

The procedure followed by defendant in this case is supported 
by State v. Johnson, supra. We do not pass upon the propriety of 
the procedure followed by the trial judge in hearing and considering 
defendant's motion to dismiss or the sufficiency of the evidence to 
justify his judgment. We only hold that an appeal by the State in 
this case is not authorized by the statute. 

Appeal dismissed. 

B R ~ C K  and GRAHAM, JJ., concur. 

CAPITATI OUTDOOR ADVERTISING, INC. v. ROBERT HARPER 

No. 7010SC6 

(Filed 1 April 1970) 

1. Landlord and  Tcnant  3 2-- lcase f o r  t e rm of years -personalty 
A lease for a term of years is personal property and is governed by the 

rules of law applicable to personal property, not by the requirements of 
law for the convcyance of real property. 

2. Frauds, Statute  of 3 8; Landlord a n d  Tenant 5 2; Estoppel § 4- 
insufficiency of description of leased premises - possession i n  lessee 
-estoppel to asser t  invalidity of lcase 

A lessee is estopped to assert the invalidity of a lease because of ir- 
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regularity or insufficiency of the description of the premises where he has 
gone into possession of the premises under the lease and has paid the 
stipulated rent or otherwise exercised control of the premises. 

3. Landlord and  Tenant  5 19- exccutcd contract - possession in 
lessee - estoppel to assert invalidity of lease f o r  uncertainty of de- 
scription 

In  this action for breach of a contract for the lease of two highway 
sigm for a period of nine years, the trial court properly overruled de- 
fendant's demurrer to the complaint on the ground that the lease was void 
because of insufkiency of the description of the real estate upon which the 
signs were to be located, where the contract has been fully executed by 
plaint3 lessor by construction of the signs in accordance with the terms 
of the lease, and dcfendant has paid seven months rental under the terms 
of the lease and has accepted the benefits of the signs. 

APPEAL from Carr, J., May 1969 Regular Civil Session of WAKE 
Superior Court. 

Plaintiff instituted this action to recover damages from the de- 
fendant for breach of contract. The plaintiff alleged that  on 23 July 
1965 a contract was entered between Capital Sign Service, Inc. 
(Capital), assignor of the plaintiff Capital Outdoor Advertising, 
Inc., and the defendant Robert Harper (Harper), whereby Capital 
was to lease to the defendant two highway signs eight feet high by 
thirty-six feet wide to be located on highway #70 east of Raleigh, 
North Carolina. The highway signs, which were the subject of the 
lease, were to be illuminated with fluorescent fixtures and the defend- 
ant was to be given his choice of the color of the lettering to be used 
on the signs, the color of the background and the color of the borders. 
The lease stated that  the lessce (Harper) had approved and accepted 
a sketch of the signs to be erected and that all matters not covered 
by the lease werc to  be left to  the sole judgment and discretion of 
the lessor (Capital). The term of the lease was to be nine years 
commencing 1 September 1965 a t  a monthly rental of one hundred 
seventy-two and no/100 ($172.00) dollars plus three percent North 
Carolina sales tax for sixty months and eighty-six and no/100 
($86.00) dollars for the remaining forty-eight months. I n  addition 
to the above rcnts, the defendant was to pay Capital three hundred 
forty-four and no/100 ($344.00) dollars upon the execution of the 
contract. 

ens were The plaintiff, in his complaint, further alleged that the si, 
made and constructed by Capital a t  the defendant's request and ac- 
cording to drawings which had been approved by the defendant and 
showing defendant's trademark and trade name. Upon execution of 
the contract the defendant paid Capital three hundred fifty-four and 
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32/100 ($354.32) dollars and has subsequently paid eight hundred 
eighty-five and 80/100 ($885.80) dollars in monthly rental and sales 
tax for five months through January 1966. 

On 20 April 1966 the plaintiff became the assignee of the lease. 
The plaintiff alleged that demands have been made on the defendant 
Harper but that the defendant has failed and refused to make any 
further payments since 10 February 1966 when he made payment 
for the January 1966 rental. 

Following defendant's answer to the original complaint denying 
the plaintiff's allegations, the plaintiff filed an amendment to its 
complaint. On 25 September 1968 the defendant answered this amend- 
ment and on 28 May 1969 he filed a dcmurrer ore tenus to the com- 
plaint on the ground that i t  did not state a cause of action against 
the defendant in that: 

"1. The Complaint alleges and sets forth a certain lease agree- 
ment as a basis for its cause of action against the defendant, 
purporting to lease certain personal property to be located on 
land during said lease, but that the description of said personal 
property and t,he land upon which i t  purports to be located is 
so vague, uncertain and indefinite as to be not susceptible of 
identification or determination and is not sufficient to either 
identify or locate such property or land, and that said alleged 
lease agreement is therefore void upon its face and unenforce- 
able." 

The defendant's demurrer was overruled and the court allowed 
the plaintiff to make a second amendmcnt to the complaint whereby 
he made more specific the description of the real estate upon which 
the highway signs had been located. At the trial of the cause, the 
jury returned a verdict in which i t  found that the plaintiff had per- 
formed its obligations under the lease agrecrnent, that the defendant 
had breached the lease a,grcement and allowed the plaintiff to re- 
cover damages in the amount of $3,500.00. 

From the overruling of the demurrer and the signing of the judg- 
ment, the defendant appealed. 

Sanford, Cannon, Adams and McCullough, by  J.  Allen Adams, 
for the plaintiff appellee. 

Crisp and Tzciggs, by  Iloward F. Twiggs, for the defendant ap- 
pellant. 
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The plaintiff seeks to recover damages for the breach of a con- 
tract for the lease of two highway signs for a period of nine years. 

[I] "A lease for a term of years is personal property, and is gov- 
erned by the rules of law applicable to personal property and not 
by the requirements of law for the conveyance of real property." 5 
Strong, North Carolina Index 2d, Landlord and Tenant, 5 2;  Moche 
v. Leno, 227 N.C. 159, 41 S.E. 2d 369 (1947). 

The appellant contends that the alleged lease in this case is void 
because the description of the real estate upon which the signs were 
to be located was too vague, uncertain and indefinite to constitute 
a valid agreement and that the trial judge erred in overruling his 
demurrer to the complaint. The appellant, in his brief, cites numer- 
ous North Carolina cases which deal with the sufficiency of descrip- 
tions. In each of the cases cited the Court was concerned with the 
construction of executory contracts for the conveyance of real prop- 
erty. In Farmer v. Batts, 83 N.C. 387 (1880), cited by the appellant, 
there was an action to enforce the specific performance of an execu- 
tory contract for the sale of land. The description of the property 
was ". . . one tract of land containing one hundred and ninety 
three acres, more or less, i t  being the interest in two shares adjoining 
the lands of James Barnes, Eli Robbins and others." At the trial the 
defendant objected to evidence which was offered by the plaintiff 
to identify the property. When the objection was sustained and the 
evidence excluded, the plaintiff submitted to a nonsuit and appealed. 
After a thorough review of the cases which involved descriptions, the 
court held that the description of the property which was the subject 
of the contract was not so fatally defective as to be so declared by 
the court and wit,hdrawn from the jury and that the nonsuit was not 
proper. 

''Contracts are executed or executory. A contract is executed 
where everything that was to be done is done, and nothing remains 
to be done. . . . An executory contract is one where i t  is stipu- 
lated by the agreement of minds, upon a sufficient consideration, that 
something is to be done or not to be done by one or both the parties." 
Parrington v. Tennessee, 95 U.S. 683, 24 L. Ed. 558 (1878). 

[3] In the present case i t  is apparent that the plaintiff had per- 
formed all of its obligations. The highway signs, approved and ac- 
cepted by the defendant, have been constructed and erected, the de- 
fendant has paid seven months rental under the terms of the lease 
and has received benefits from the signs. In addition, the plaintiff 
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continued to light these two highway signs under the terms of the 
lease agreement for a t  least twenty months after the defendant ceased 
paying rent and until a successor restaurant complained about the 
lighting of these signs. The plaintiff has continued to carry insur- 
ance on these signs, pay the electric bill, land rents and sales tax 
to the State of North Carolina for the rental of the signs and in all 
ways has offered and stands ready to perform the obligations and 
duties of its assignor under the terms of the lease agreement. 

121 There have been few cases decided which involve the issue 
raised by the appellant; however, i t  is settled law in North Caro- 
lina that a party will not be allowed to accept benefits which arise 
from certain terms of a contract and a t  the same time deny the effect 
of other terms of the same agreement. Xhuford v. Oil Co., 243 N.C. 
636, 91 S.E. 2d 903 (1956). In  32 Am. Jur., Landlord and Tenant, 
5 40, we find the following: 

"In the few cases in which the question has been raised, i t  has 
uniformly been held or recognized, though not always in pre- 
cise terminology, that a lessee is estopped to assert the invalidity 
of a lease because of irregularity or insufficiency of the descrip- 
tion of the premises where he has gone into possession of the 
prcmises under the lease and has paid the stipulated rent, or 
otherwise exercised control over the premises." 

[3] In Beckett v. Paris Dry Goods Co., 14 Cal. 2d 633, 96 P. 2d 
122 (1939), the Court said that while a lease must include a definite 
description of the property leased, where a person goes into posses- 
sion under a contract containing an ambiguous or uncertain descrip- 
tion of the property and pays the agreed rent, i t  will be enforced as 
a lease just as if the parties had acted upon i t  as relating to partic- 
ular prcrnises. See also 84 A.L.R. 2d 922. In  the present case the 
appellant, Harper, has paid the stipulated rent and has been, in 
effect, placed in possession of the premises by the plaintiff's assignor. 
The contract has been fully and wholly executed by the lessor by 
constructing and erecting the highway signs according to the terms 
of thc lease and the defendant, having accepted the benefits of these 
signs, will not now be hcard to repudiate the validity of the lease 
for any uncertainty in the description of the premises. 

We hold that the court below did not commit error in overruling 
the appellant's demurrer and that the judgment should be 

CAMPBELL and PARKER, JJ., concur. 
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ARCHIBALD W. ROZIER v. WAYNE ARNOLD LANCASTER AND 

EDWARD CULLOM LANCASTER 

No. 709SC8 

(Filed 1 April 1970) 

1. Automobilcs 5 57- intersection accident - defendant's excessive 
speed 

Plaintiff's evidence, which included testimony that defendaut approached 
the intersectiou from the dominant street a t  a speed of 70 mph, held sufii- 
cient to be submitted to the jury on the issue of defmdant's negligence in 
colliding with plaintib's automobile which had just entered the intersec- 
tion from the servient street. 

2. Automobiles 5 79- intersection accident - plaintiff's contributory 
negligence 

Plaintiff's evidence that he stopped before entering an intersection from 
a servient street, that he looked in both directions and did not see any 
approaching traffic, that he drovc into the intersection and was struck by 
defendant's car which was traveling on the dominant highway in a direc- 
tion from which the car could not have becn seen by plaintiff until it was 
1.50 to 200 feet from the intersection, and that defendant was traveling 
at  a speed of 70 mph in a 35 mph zone, held not to disclose plaintiff's con- 
tributory negligence as  a matter of law. 

3. Automobiles 5 33- speed at intersection - anticipation by motorist 
on  servient s t reet  

A plaintiff entering an intersection from a servient street is not re- 
quired to anticipate that a car would be approaching on the dominant 
street from his left a t  a rate of speed twice the lawful limit for the area. 

APPEAL from Godwin, S.J., June 1969 Civil Session of VANCE 
Superior Court. 

Plaintiff instituted this action on 7 March 1968 to recover for 
injuries and property damage allegedly sustained when the Ford 
station wagon he was operating collided with a 1961 Chevrolet au- 
tomobile owned by defendant Edward Cullom Lancaster and being 
operated by his son, defendant Wayne Arnold Lancaster. 

The collision occurred in Henderson, North Carolina, about 7 p.m. 
on 12 March 1966 a t  the intersection of Dorsey Avenue and "old" 
Raleigh Road (also U.S. Highway No. 1) .  Raleigh Road is approxi- 
mately 30 feet wide and runs generally north and south. Dorsey 
Avenue runs generally northwest and southeast and intersects Ra- 
leigh Road from the west a t  "somewhat of an angle." At the time of 
the collision a stop sign was located a t  the intersection and faced 
trafIic moving southeast along Dorsey Avenue. Plaintiff was driving 
southeast along Dorsey Avenue and the defendants' Chevrolet was 
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approaching the intersection along Raleigh Road from plaintiff's 
left. Plaintiff testificd that when he reached the intersection he stop- 
ped a t  the edge of Raleigh Road. He looked first to the left, then 
to the right, and a second time to the left and saw no approaching 
traffic. He then drove into the intersection. Plaintiff estimated that 
becausc of a curve in Raleigh Road he could see only 150 feet to his 
left when he stopped a t  the intersection. 

The police officer who investigated the collision noted that there 
was debris in the southbound lane of Raleigh Road, close to the 
centerline, and directly in front of Dorsey Avenue. There were no 
skid marks approaching the debris although there were tire scuff 
marks whcre the vehicles had been knocked around. Plaintiff's sta- 
tion wagon was damaged extensively on the left side. Defendants' 
Chevrolet was damaged about the front. The driver of the Chevrolet 
admitted to thc officer that a t  the time of the collision "he was pos- 
sibly getting on i t  a little bit." The lawful speed limit in the area 
was 35 miles per hour. The officer further testified that because of a 
curve in Ralcigh Road and also because of certain obstructions, a 
driver traveling on Dorsey Avenue in the direction plaintiff was 
traveling could only see 150 to 200 feet to his left along Raleigh 
Road when stopped a t  the edge of the intersection. 

Joseph Kester Bowen testified for plaintiff that on the night of 
the collision he was a t  a service station located a t  the intersection 
of Raleigh Road and Dorsey Avenue. He stated that  he observed de- 
fendants' car traveling a t  a high rate of speed toward the intersec- 
tion immediately before the collision. The witness testified without 
objection as follows: 

"The sound that I heard coming from the automobile when I 
first saw it, i t  sounded very much as if i t  was winding out in 
its gears, coming up No. 1, headcd toward Raleigh, and that 
was my reason for stepping out of the service station, due to 
the noise of the automobile. As I stepped out of the door, I 
would say that the car was from 35 feet to  60 feet from me. It 
was to my left as I stepped out of the building. I looked to my 
left and followed i t  up. In  my opinion the speed of the auto- 
mobile a t  the time was 70 miles per hour." 

Defendants stipulated that the Chevrolet automobile was being 
operated with the knowledge, consent and approval of the owner and 
that the owner would be responsible in law for the negligence, if 
any, of the driver. 

At the conclusion of the plaintiff's evidence defendants' motion 
for judgment as of nonsuit was allowed and plaintiff appealed. 
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Robert S. Hight; Perry, ICittrell, Blackburn & Blackburn by 
Charles F. Blackburn for plainti8 appellant. 

Teague, Johnson, Patterson, Dilthey & Clay by C. Woodrow 
Teague for defendant appellees. 

[I] In our opinion the evidence is unquestionably sufficient to be 
submitted to the jury on the issue of defendants' negligence as a 
proximate cause of plaintiff's injuries and damages. The more diffi- 
cult question is whether the plaintiff's evidence, taken in the light 
most favorable to him, together with all inferences favorable to 
him which may reasonably be drawn therefrom, so clearly estab- 
lishes his own negligence as a proximate cause of his injuries and 
damagcs that no other conclusion can rcasonably be drawn. Bowen 
v. Gardner, 275 N.C. 363, 168 S.E. 2d 47; Anderson v. Carter, 272 
N.C. 426, 158 S.E. 2d 607; Black v. Wilkinson, 269 N.C. 689, 153 
S.E. 2d 333; Ford v. Xmith, 6 N.C. App. 539, 170 S.E. 2d 548. 

In the case of Smith v. Jones, 263 N.C. 245, 139 S.E. 2d 205, the 
plaintiff's evidence indicated that she stopped a t  the intersection 
and looked in both directions. She could see approximately 145 to 
150 feet to her right. She entered the street without seeing any traffic 
and was struck by defendants' car which was approaching from her 
right. In  a per curiam opinion the court stated: 

"We concede this is a very close case. Even so, in view of the 
fact that a motor vehicle approaching the intersection involved 
from the north of Rockford Street cannot be seen until i t  ar- 
rives a t  or near the crest of the hill, approximately 145 to 150 
feet from the intersection, we think the evidence of the plain- 
tiff, when considered in the light most favorable to her, as i t  
must be on a motion for nonsuit, is sufficient to carry the case 
to thc jury." 

12, 31 We fail to find any substantial difference between the 
Smith casc and the case a t  hand. There the plaintiff traveled slightly 
further before being struck, as the front of her car had reached the 
opposite edge of the intersecting street. But here we have evidence 
that defendants' vehicle was moving toward the intersection a t  70 
miles per hour in a 35 miles per hour speed zone. A lack of tire 
marks indicates that brakes were nevcr applied. If this evidence is 
believed, less than one and one-half seconds elapsed from the time 
defendants' vehicle reached a point where i t  could be seen by a mo- 
torist stopped a t  the intersection until i t  reached the intersection. 
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Under such circumstances we cannot say as a matter of law that de- 
fendants' vehicle would have been within the scope of plaintiff's 
vision and should have been seen by him before he entered the in- 
tersection. Plaintiff' was not required to anticipate, before entering 
the interscction, that a car would be approaching from his left a t  a 
rate of speed twice the lawful limit for the area. See Bobbitt v. 
Hnynes, 231 N.C. 373, 57 S.E. 2d 361, and cases therein cited. 

We have carefully examined the various cases cited by the de- 
fendants. The only conclusion that may be drawn from the facts in 
each of these cases is that if the plaintiff had looked before entering 
the intersection he would or should have seen the vehicle approach- 
ing along the dominant highway. In the instant case, when the evi- 
dence is considered in the light most favorable to plaintiff, inferences 
arise which would support a cont,rary conclusion. It is therefore our 
opinion that the case should have been submitted to the jury. 

Reversed. 

BROCK and BRITT, JJ., concur. 

MARGARET L. CALHOUN v. BYRON C. CALHOUN 

No. 701SDC140 

(Filed 1 April 1970) 

1. Husband and  Wife § 1% modification of separation agreement - 
allegation t h a t  wife was under  sedation -representation b y  counsel 

Allegation by plaintiff wife that she was under sedation at  the time she 
executed a separation agreement is insufficient to state a cause of action 
to modify or set aside the agreement where the wife admits that she 
was represented by counsel when the agreement was executed, since the 
presence of counsel negatives the inference or contention that she was in- 
competent to understand the arrangement and was ignorant of its terms 
and did not know what she was doing. 

2. Husband and  Wife 5 12; Plcadings 5 19- demurrer  - conclu- 
sions of pleader 

Allegation that a separation agreement is not fair, adequate or equitable 
is a conclusion of the pleader and not admitted by demurrer. 

3. Appeal a n d  E r m r  §§ 42, 4 6  inclusion of separation agreement as 
"appendix" t o  brief 

In  this appeal from the allowance of defendant's demurrer in an action 
to modify a separation agreement, wherein the separation agreement was 
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not made a part of the record on appeal, defendant's inclusion of the sep- 
aration agreement in his brief a s  a n  "appendix" thereto is not approved, 
and the Court will not consider defe~dant 's argument that the deed of 
separation conforms to the requirements of G.S. 52-6. 

4. Divorce a n d  Alimony 23; Husband a n d  Wife 12-- increase 
i n  child support paymcnts - recovery of expenditures f o r  child - 
sufficicncy of allegations 

Allegations that the portion of a separation agreement relating to pay- 
ments to plaintiff's child should be set aside and that plaintiff should re- 
cover of defendant a t  least $4500 expended by her for the child's support 
are  insufficient to state a causc of action to modify the child support or 
to recover expenditures made for the child, where the complaint is silent 
as to any change in conditions necessitating increased support, and there 
are no facts alleged to support the necessity of any expenditures by plain- 
tiff. 

5. Divorce a n d  Alimony § 23; Husband a d  Wife 5 11- separation 
agreement - inherent authority of courts to protect interests of minor 
children - record shows child h a s  reached majority 

I n  this action to modify or set aside portions of a separation agree- 
ment, the principle that no agreement between the husband and wife will 
deprive the court of its inherent authority to protect the interests and 
provide for the welfare of minor children is of no avail to plaintiff where 
the record shows that the only child of the marriage was 23 years of age 
a t  the time the action was instituted. 

APPEAL by plaintiff from Kuykendall, J., 7 November 1969 Ses- 
sion of the General Court of Justice, District Court Division of 
GUILPORD County. 

On 27 June 1969 plaintiff instituted an action by which she sought 
to have set aside t,hat port,ion of a separation agreement providing 
for payments to her son who was a minor a t  the time of the separa- 
tion, to modify that portion of the agreement providing for pay- 
ments to her, and to recover a t  least $4500 expended by her for 
the son. 

Her complaint alleged that she and defendant were married in 
1936 and separated in 1959; that in 1962 they entered into a separa- 
tion agreement; that a t  that time David Calhoun, their son, was 16 
years of age; that the plaintiff "was not able to work a t  the time the 
deed of separation was signed, was in very poor health, nervous and 
was taking medicine regularly"; that the defendant was earning from 
$15,000 to $20,000 per year and that his salary has been increased 
considerably since that time; that the deed of separation provided 
that the defendant pay to plaintiff $300 per month, keep up the mort- 
gage payments on the home owned by them as tenants by the en- 
tirety, and contained certain provisions with respect to life insur- 
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ance; that the deed of separation contained no provisions for pay- 
ments to plaintiff for support of the minor son but required defend- 
ant to pay to the son $50 per month until he was 18 or until he en- 
tered college if he entered prior to becoming 18; that plaintiff was 
not advised by her counsel nor defendant's counsel that payments 
should be made to her and not to the son; that there has been no 
divorce between the parties; that even if the monthly payments to 
the son had been made to plaintiff, i t  would have been inadequate 
support; that "at the very time the deed of separation was executed, 
she (plaintiff) was in bad physical condition and was actually under 
sedation, and did not understand what she was signing; that her con- 
dition should have been observed by counsel for the plaintiff and 
counsel for the defendant"; "That the plaintiff has spent on behalf 
of their son, David Lee Calhoun, an average of $75.00 per month for 
a period of approximately five years which would amount to Four 
Thousand, Five Hundred and No/100 ($4,500.00) Dollars." 

Defendant demurred to the complaint. Upon hearing on the de- 
murrer and plaintiff's answer thereto, the court entered judgment 
sustaining the demurrer and dismissing the action. Plaintiff appeals 
to this Court, assigning as error the entry and signing of the judg- 
ment. 

William E. Comer for plaintiff appellant. 

Block, Meyland and Lloyd, by A. L. Meyland, for defendant up- 
pellee. 

MORRIS, J. 

[I] Plaintiff alleges that she was under sedation a t  the time she 
executed the agreement and did not understand what she was sign- 
ing. Even if this were sufficient allegation of incompetency, i t  is ad- 
mitted by her that she was represented by counsel. This is said in 
Van Every v. Van Every, 265 N.C. 506, 144 S.E. 2d 603 (1965), 
and approved in McLeod v. McLeod, 266 N.C. 144, 146 S.E. 2d 65 
(1966) : 

" 'The presence of able counsel for the wife a t  the conference 
resulting in a separation agreement, and a t  the time she executes 
and acknowledgcs a deed of separation, "negatives the inference 
or contention that she was incompetent to understand the ar- 
rangements, and was ignorant of its terms and did not know 
what she was doing, (citing authorities). . . ."' Joyner v. 
Joyner, 264 N.C. 27, 140 S.E. 2d 714." 
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121 I t  is true that one of the requisites of a valid separation 
agreement is that i t  be reasonable, just, and fair to the wife- due 
regard being given to the condition and circun~stances of the parties 
a t  the time. Smith v. Smith, 225 N.C. 189, 34 S.E. 2d 148 (1945). 
Plaintiff urges that she alleges in her complaint that the deed of 
separation is ('neither adequate, fair nor equitable" and that the 
demurrer admits all of the allegations of the complaint. " 'The office 
of demurrer is to test the sufficiency of a pleading, admitting, for the 
purpose, the truth of the allegations of the facts contained therein, 
and ordinarily relevant inferences of fact, necessarily deducible 
therefrom are also admitted, but the principle does not extend to the 
admissions of conclusions or inferences of law.' " (Citations omitted.) 
(Emphasis supplied.) Xmith v. Smith, supra. The assertion that the 
agreement is not fair, adcquate, or equitable is a conclusion of the 
pleader and not admitted by the demurrer. 

[3] The agrcernent itself is not a part of the record before us. 
Defendant has included i t  in his brief as an ('appendix" thereto. 
This is not approved, nor do wc consider defendant's argument that 
the deed of separation conforms to the requirements of G.S. 52-6. 
We have before us on this record only the complaint, the demurrer, 
and the answer thereto. The dccd of separation is not made a part 
of any pleading. Plaintiff does not allege that i t  did not comply with 
the provisions of G.S. 52-6. Plaintiff does admit that the deed of 
separation was signed by the parties and is in effect until set aside 
or modified and that defendant has complied with its terms. 

141 Plaintiff further contends that that portion of the agreement 
relating to payments to the son should be set aside and that she 
should recover of the defendant a t  least $4500 expended by her for 
the son's support. The complaint is silent as to any change in condi- 
tions necessitating increased support nor is there any allegation of 
facts to support the necessity of any expenditures by the plaintiff. 
In Fuchs v. Fuchs, 260 N.C. 635, 133 S.E. 2d 487 (1963), the Su- 
preme Court, speaking through Denny, C.J., said: 

"However, we hold that where parties to a separation agreement 
agree upon the amount for the support and maintenance of their 
minor children, there is a presumption in the absence of evidence 
to the contrary, that the amount mutually agreed upon is just and 
reasonable. We further hold that the court upon motion for an 
increase in such allowance, is not warranted in ordering an in- 
crease in the absence of any evidence of a change in conditions 
or of the need for such increase, particularly when the increase 
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is awarded solely on the ground that the father's income has in- 
creased, therefore, he is able to pay a larger amount." 

[S] We note that a t  thc time of the execution of the deed of sepa- 
ration, the minor son was 16 years of age. The terms of the agree- 
ment were that payments to him would continue until he reached 18 
years of age or entered collcge, whichever event occurred first. 
Simple mathematics indicate that the son would be 23 years of age 
a t  the timc of the institution of this action. Under these circum- 
stances, the principle enunciated in Thomas v. Thomas, 248 N.C. 
269, 103 S.E. 2d 371 (1958), that no agreement or contract between 
husband and wife will serve to deprive the court of its inherent au- 
thority to protect the interests and provide for the welfare of the 
minor children of the marriage --is of no avail to this plaintiff. We 
assume no action was brought on behalf of the son, during his mi- 
nority, for support. 

We conclude that the plaintiff has not stated a cause of action 
and the court's action in allowing the demurrer and dismissing the 
action was entirely proper. 

Affirmed. 

MALLARD, C.J., and VAUGHN, J., concur. 

RUSSELL WILDER V. CECXL EARL EDWARDS 

(Filed 1 April 1970) 

1. Evidencc § 14; Appeal a n d  E r r o r  5 4% pedestrian accident - 
evidence of pcdestrian's intoxication - hospital record 

In a pedestrian's action to recover damages for injuries sustained when 
struck by an automobile, testimony that an entry on the hospital record 
made by the pedestrian's examining physician following the collision dis- 
closed that the pedestrian's breath smelled heavily of alcohol, held not 
prejudicial to the pedestrian even though the testimony was admitted 
without a finding by the trial court that it  was necessary to a proper ad- 
ministration of justice, G.S. 863, since both plaintiff and his only witness 
had previously testified that plaintiff had consumed a quantity of beer 
shortly before the accident. 

2. Appeal a n d  Er ror  5 48- admission of evidence - prejudicial error 
I n  order to  obtain a new trial for error in the admission of evidence. 
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the appelIant must show that the evidence was prejudicia1 to his cause 
of action or defense. 

3. Autoinobiles 5 90; Appeal a n d  E r r o r  3 50- instructions on  con- 
tributory negligence - prejudicial e r ror  

Possible error in the instructions on thc issue of plaintiff's contributory 
negligence in an automobile accident case was not prejudicia1 to plain- 
tiff, since the jury did not reach the issue of contributory negligence. 

4. Automobiles 3 90- pedestrian accident - instructions - defend- 
ant's careless and  reckless driving 

In plaintiff pedestrian's action to recover damages for injuries sustained 
when struck by an automobile, plaintiff's evidence is held insufticient to 
justify an instruction on careless and reckless driving by the defendant. 

APPEAL by plaintiff from Hall, J., September 1969 Civil Session, 
Superior Court of FRANKLIN County. 

Plaintiff filed complaint on 18 August 1966 sccking recovery for 
damages resulting from injuries allegcdly sustained when he was 
struck by an automobile being driven by defcndant. Plaintiff al- 
leged that he was walking on the shouldcr of the highway, facing the 
automobile approaching him, and "as the automobile came within a 
few feet of plaintiff, the defendant suddenly, unlawfully and negli- 
gently drove said automobile onto the south dirt shoulder of the 
road striking plaintiff and throwing him into the air with such great 
force and violence that plaintiff's head hit the right portion of the 
windshield of defendant's automobile and that plaintiff was dragged 
a distance of eighteen (18) feet before falling from the autornobile" 
as a result of which the plaintiff received the injuries complained of. 

Defendant answered, denying any negligence on his part, and, 
as a further answer and defense, averred that any injuries sustained 
by plaintiff were the direct and proximate result of plaintiff's own 
negligence. Defendant averred that he was driving on his right side 
of the road, with his headlights on dim as he was about to pass an 
approaching vehicle; that "as he was approximately passing" the 
vehicle, he saw a person, whom he later learned to be the plaintiff, 
walking near the center of his lane of traffic; that he immediately 
applied his brakes and turned his automobile to the left in an effort 
to avoid colliding with plaintiff but a portion of the right front 
fender of his automobile came in contact with the plaintiff who 
thereaiter hit the right portion of the automobile windshield and a 
part of the right side of the automobile; that a t  the time the plain- 
tiff had consumed a quantity of some intoxicating beverage and was 
under the influence thereof. 

In addition to pleading the negligence of plaintiff as the sole 
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proximate cause of his injuries, defendant also set up the plea of 
contributory negligence. 

Thc jury answered the first issue as to defendant's negligence in 
favor of the dcfendant and, therefore, did not reach the issues as to 
contributory negligence and damages. 

Plaintiff appealcd. 

Hubert H .  Senter, for plaintifl appellant. 

Spears, Spears, Barnes and Baker, by  Marshall T .  Spears, Jr., 
for defendant appellee. 

MORRIS, J .  

[I] Defendant called as a witness the administrator of the hos- 
pital to which plaintiff was taken immediately after the collision. 
He testified, aftcr being properly qualified, that Dr. John Lloyd 
practiced a t  the hospital a t  the time plaintiff was admitted but had 
died prior to the trial of this mattcr; that according to the records, 
Dr. Lloyd had treated and served the plaintiff on the night of the 
accident. The record discloscs the following immediately thereafter: 

"Q. I will direct your attention to part of your rccord relating 
to the invcstigation or information obtaincd when Russell Wilder 
was brought into the Hospital on that evening, would you please 
read the entries concerning what was found when he was first 
brought in? 

PLAINTIFF OBJECTS OVERRULED BY T H E  COURT 
(EXCEPTION #3) 

Q. You may answer. 

A. 'General appearance, extreniely rigid adult colored male in 
profound shock, hcavy alcohol odor to breath, not oriented or a t  
all cooperative.' 

Q. Did i t  go on in that rccord to show in a summary other 
things that were done for him on that evening by Dr. Lloyd? 

A. Ycs, the treatment. 

Q. I have no further questions." 

[I, 21 Plaintiff earnestly contends that the court committed error 
in allowing the evidence to be heard by the jury and bases his as- 
signmcnt of error on the ground that this constituted a privileged 
communication within the purview of G.S. 8-53. Conceding, without 
deciding, that the evidence was not properly admissible without a 
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finding by the trial court that i t  was necessary to a proper adminis- 
tration of justice, plaintiff made no motion to strike the answer 
[see Carpenter, Solicitor v. Boybes, 213 N.C. 432, 196 S.E. 850 (1938)], 
nor has plaintiff shown how the admission of the testimony was 
prejudicial. It appears that both plaintiff and his only witness had 
testified that a short time prior to the collision the plaintiff had con- 
sumed a quantity of beer. There was also evidence from the patrol- 
man who investigated the accident and from the defendant that 
plaintiff's companion and witness had stated that the plaintiff was 
"drinking plenty". All of this evidence came in without objection 
prior to the evidence, the admission of which plaintiff now assigns 
as error, and disclosed the identical information sought to be elicited 
from the hospital record. Hence the ruling of the trial judge with 
respect to the testimony from the record cannot be held for prej- 
udicial error. Sawyer v. Weskett, 201 N.C. 500, 160 S.E. 575 (1931). 
It is elementary that in order to obtain a new trial for error of the 
trial judge in admitting evidence, the appellant must show that the 
evidence was prejudicial to his cause of action or defense. Hunt v. 
Wooten, 238 N.C. 42, 76 S.E. 2d 326 (1953). This the appellant has 
failed to do. This assignment of error is, therefore, overruled. 
[3] Appellant next contends that in its instructions to the jury, 
the court expressed an opinion. The portion of the charge to which 
plaintiff excepts is as follows: "The plaintiff, on the other hand, con- 
tends that you ought not to be satisfied by the greater weight of 
the evidence that he was negligent, or that his negligence in any 
way contributed to his injuries, and he contends that you ought to 
answer i t  'no'." This was a portion of the charge on the second 
issue. We do not agree that the portion of the charge constitutes an 
expression of opinion, but even if i t  did, the plaintiff has again failed 
to show prejudice. The jury did not reach the second issue and 
plaintiff could not have been prejudiced by the statement plaintiff 
contends was the expression of an opinion. This assignment of error 
is without merit. 

[4] The remaining assignment of error is that the court failed to 
charge the jury on careless and reckless driving as alleged in plain- 
tiff's complaint and testified to by plaintiff a t  trial. It is true that 
plaintiff does allege in his complaint that defendant drove his car 
"carelessly and heedlessly in wilful and wanton disregard of the 
rights and safety of others and without due caution and circum- 
spection and a t  a speed and in a manner so as to endanger or be 
likely to endanger the plaintiff and other persons and property upon 
said highway, in violation of North Carolina G.S. 20-140." The only 
evidence of plaintiff as to how the accident occurred came from the 
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plaintiff himself. He testified that he was walking on the shoulder 
*of the road about eight feet from the paved portion. "I saw the car 
coming from towards Franklinton as I was walking along the 
highway. I had on a grey overcoat, a cap and high top shoes. I saw 
the car coming towards me and stepped over to the side because 
you are supposed to. I saw the car coming towards me; it didn't do 
anything and I was hit; that is all I know." Even if plaintiff's plead- 
ings are sufficient to allege reckless driving, we do not believe that 
plaintiff's evidence is sufficient to show a wilful or wanton disregard 
for the rights or safety of others nor operation a t  a speed or in a 
manner so as to endanger or be likely to endanger other persons. 
From plaintiff's evidence, it can be inferred only that defendant's 
car left the highway and wcnt on the shoulder of the road where 
plaintiff was walking. Defendant's evidence was that the paved por- 
tion of the road was 18 feet wide and that the shoulders were eight 
and one-half feet wide. He was driving a t  a speed of about 45 or 50 
miles per hour bccause he was not accustomed to the road. Me was 
meeting a car and his headlights were on low beam. He could not 
see anything in front of him very far but when the other car got close 
enough so that its headlights were out of defendant's eyes, he saw a 
man about 10 or 15 yards in front of him almost in the center of 
his lane. He applied his brakes and swerved toward the car he was 
meeting "but i t  wasn't far enough." Under the evidence in this case, 
we consider a charge on reckless driving unnecessary. Nor did plain- 
tiff a t  trial request additional instructions. See Miller v. Henry, 270 
N.C. 97, 153 S.E. 2d 798 (1967). 

The jury found that plaintiff had failed to prove his claim. We 
find no real substance in plaintiff's contentions on appeal and hold 
that the trial was free from prejudicial error. 

No error. 

MALLARD, C.J., and VAUGHN, J., concur. 

RANDALL SHEPPARD AND W. H. ANDERSON v. W. H. ANDREWS AND 
WIFE, NELLIE B. ANDREWS 

No. 7018SC33 

(Filed 1 April 1970) 

1. Vendor a n d  Purchaser  3 1- option contracts - construction 
Options, being unilateral in nature and imposing no obligation to buy, 

are to be construed strictly in favor of the optionee. 
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2. Vendor and  Purchaser 5 2-- duration of option contract -per- 
formance of conditions imposed by t h e  contract 

I t  is generally held that time is of the essence in an option agreement, 
and conditions imposed in the agreement must be strictly perl'ormed in 
order to convert the optionec's right to buy into a contract for sale. 

3. Husband and Wife 5 3- agency of husband for  wife 

No presumption that the husband is acting as  agent for the wife arises 
from the mere fact of the marital relationship. 

4. Husband and  Wife 3 5 ;  Vendor a n d  Purchaser  § 2-- action f o r  
breach of option contract by  husband m d  wife- nonsuit as to wife 
-failure to show tender  of payment t o  wife 

In  this action against defendants, husband and wife, for breach of an 
option contract to convey land, the trial court properly allowed motion 
for nonsuit as to the femme defendant, where plaintiff's evidence failed 
to  show any tcnder of payment made to the femme defendant within the 
time required by the option, and no evidence was offered from which the 
jury could have found that the husband-defendant was his wife's agent 
for the purpose of receiving tender of payment or waiving timely tender 
of payment on her behalf. 

5. Trial 4 6  unanimity of verdict - cornmcmt by  juror  - accept- 
ance of verdict 

I n  this action for breach of an option contract, thc trial court did not 
err in accepting the jury's verdict which answered issues of tender of 
payment and waiver of tender against plaintiffs after one juror, upon poll 
of the jury, answered that he agreed with the verdict "with the under- 
standing that tender mcans money not offer," where the record shows 
that upon further questioning the juror expressed unequivocal agreement 
with the verdict. 

6. Frauds,  Statute  of 5 % contract to sell o r  convey land  - suffi- 
ciency of description of t h e  l and  

,4 contract to sell or convey land, or a memorandum thereof, within the 
meaning of the statute of frauds, G.S. 22-2, must contain a description 
of the land which is the subject matter of the contract which is either 
certain in itself or capable of being reduced to certainty by reference to  
something extrinsic to  which the contract refers. 

7. Vondor a n d  Purchaser 5 3; Boundaries § 10- option contract - 
description of land - sufficiency of extrinsic evidence 

In  this action for breach of an option contract to convey land, defend- 
ants' plea in bar that the option agreement did not comply with the stat- 
ute of frauds should have been allowcd a t  the close of plaintiffs' evidence, 
where the option described the tract a s  "4 acres of land fronting on 
Clover Leaf of Mt. Hope Church and NC-85 Highway and Eivett Road," 
the parties stipulated that defendants owned 40.77 acres, of which the 4 
acres referred to  in the option were a part, but plaintiffs' evidence failed 
specifically to identify and locate the 4acre tract intended to be covered 
by the option. 
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APPEAL by plaintiffs from Olive, J., 16 June 1969 Session of GUIL- 
FORD Superior Court. 

This is a civil action in which plaintiffs seek damages for breach 
of an option contract to convey land. Plaintiffs alleged that on 5 
May 1966 defendants signed a written agreement by which, in con- 
sideration of $200.00, defendants contracted to sell and convey to 
plaintiffs "all of that certain tract or parcel of land lying and be- 
ing in Jefferson Township, Guilford County, North Carolina de- 
scribed as follows: 

"4 acres of !and fronting on Clover Leaf of Mt. Hope Church 
and NC-85 and Kivett Road. This is exclusive of N.C. High- 
way right-of-way." 

This written agrecment specified the price and terms, provided 
that the sale was to be made a t  the option of plaintiffs on or be- 
fore 8 August 1966 and that if the plaintiffs should not demand deed 
and tender payment on or before 8 August 1966, the agreement, was 
to become null and void. Plaintiffs alleged timely demand for deed 
and tender of payment, refusal by defendants, and that on 9 Au- 
gust 1966 defendants had conveyed "almost the identical property" 
to third parties. Plaintiffs asked for damages in the amount of the 
difference between the alleged fair market value of the property on 
8 August 1966 and the price specified in the option contract. 

Defendants admitted execution of the option agreement but de- 
nied plaintiffs' allegations as to timely tender of payment. In a fur- 
ther answer defendants pleaded as a defense that the option agree- 
ment did not comply with the statute of frauds, G.S. 22-2. 

By written stipulation dated and filed on 16 June 1969 the parties 
Agreed that a t  all times between 1 May 1966 and 8 August 1966, in- 
clusive, defendants were the owners in fee simple of a tract of land 
containing 40.77 acres more or less, located in Jefferson Township, 
Gailford County, North Carolina, described with particularity in a 
certain recorded deed dated 19 November 1946, copy of which was 
attached to the stipulation, and that the tract of land described as 
"4 acres of land fronting on Clover Leaf of Mt. Hope Church and 
NC-85 Highway and Kivett Road" in the option agreement is a por- 
tion of said 40.77-acre tract. 

At  the trial defendants' motion for judgment on the pleadings 
was overruled. Plaintiffs then offered in evidence a map showing the 
location of the 40.77-acre tract, which shows Interstate 85 and the 
ramp leading therefrom to Mt. Hope Church Road crossing the 
southern portion of the tract in a generally east-west direction, shows 
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Kivctt Dairy Road intersecting into the north margin of the ramp 
a t  a point within and near the eastern boundary line of the tract, 
and shows that all of the 40.77-acre tract, except the small portion 
thereof covered by the highway right-of-way, lies north and west of 
the intersection formed by Kivett Dairy Road and the ramp. Plain- 
tiffs also offered in evidence maps prepared from surveys which 
plaintiffs had caused to be made in late July and on 8 August 1966 
in attempts to locate the 4-acre tract covered by the option. Plain- 
tiffs also testified concerning certain payments, and tender of pay- 
ment, made by them to the male defendant prior to 8 August 1966. 

At the concIusion of plaintiffs' cvidence, defendants' motion for 
nonsuit was allowed as to the feme defendant but overruled as to the 
male defendant. The male defendant then offered evidence in con- 
tradiction of plaintiffs7 evidence relative to timely tender of pay- 
ment. At the conclusion of all the evidence, the male defendant again 
moved for nonsuit. His motion was again denied, and the case was 
submitted to the jury, which answered issues of tender and waiver 
of tender against the plaintiffs. Upon poll of the jury, one of the 
jurors answered that he agreed with the verdict "with the under- 
standing that tender means money not offer." The trial judge then 
explained to the juror that he could not accept the verdict with any 
conditions. After further discussion, the juror responded that he had 
agreed upon the verdict and had answered both issues "no" and that 
he still assented thereto. 

From judgment of nonsuit as to the defendant Nellie B. Andrews 
and from judgment on the verdict that plaintiffs recover nothing 
from the defendant W. H. Andrews, plaintiffs appealed. 

Jordan, Wright, Nichols, Caffrey 61: Hill, by Luke Wright and 
Edward L. Mz~rrelle for plaintiff appellants. 

Holt, McNairy & Harris, by R. Kennedy Harris and R. Walton 
McNairy, Jr., and McLendon, Brim, Brooks, Pieme & Daniels, by 
W. Erwin Fuller, Jr., for defendant appellees. 

[I-41 Appellants assign as error the allowance of the motion for 
nonsuit as to the feme defendant. In this we find no error. Options, 
being unilateral in nat,ure and imposing upon the optionee no obli- 
gation to buy, are to be construed strictly in favor of the optionor. 
Accordingly, i t  is generally held that time is of the essence in such 
agreements, and conditions imposed therein must be strictly per- 
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formed in order to convert the optionee's right to buy into a con- 
tract for sale. Ferguson v. Phillips, 268 N.C. 353, 150 S.E. 2d 518. 
'The option agreement in the case before us expressly provided that 
it was to become void if plaintiffs failed to tender payment within 
the time specified. Plaintiffs' evidence fails to show any tender of 
payment made to the feme dcfendant within the time required by 
the option. No presumption that the husband is acting as agent for 
the wife arises from the mere fact of the marital relationship, Nor- 
burn v. Maclcie, 262 N.C. 16, 136 S.E. 2d 279, and no evidence was 
.offered in this case from which the jury might find that the husband- 
.defendant was his wife's agent for thc purpose of receiving tcnder of 
payment or waiving timely tender of payment on her behalf. There- 
fore, the motion for nonsuit was propcrly allowed as to the feme de- 
fendant for the reason that plaintiffs' evidence would not support a 
jury finding of timely tender of payment or of waiver of tender 
insofar as she was concerned. 

[5] Appellants urge error in the trial court's action in accepting 
the verdict and entering the judgment pursuant thereto that plain- 
tiffs take nothing of the male defendant. In this regard appellants 
contcnd that the vcrdict was not unanimous because of the statement 
made by one of the jurors when the jury was polled. The record in- 
dicates, however, that upon further questioning the juror expressed 
unequivocal agreement with the verdict, and we find no error in the 
court's action in accepting the verdict. Trantham v. Furniture Co., 
194 N.C. 615, 140 S.E. 300; State v. Godwin, 27 N.C. 401. 

[6, 71 Even if the jury had not found in defcndant's favor upon 
the issues of tender and waiver of tcnder, in our opinion the plea in 
bar should havc been sustained a t  the close of plaintiffs' evidence 
and the action dismissed because plaintiffs' evidence failed to iden- 
tify the 4-acre tract which was the subject matter of the option. A 
contract to sell or convey land, or a memorandum thercof, within 
the meaning of the statute of frauds, G.S. 22-2, must contain a de- 
scription of the land which is the subject matter of the contract which 
is either certain in itself or capable of being reduced to certainty by 
reference to something extrinsic to which the contract refers. Lane 
v. Coe, 262 N.C. 8, 136 S.E. 2d 269; Xearcy v. Logan, 226 N.C. 562, 
39 S.E. 2d 593; Timber Co. v. Yarborough, 179 N.C. 335, 102 S.E. 
630. While the description employed in plaintiffs' option was suffi- 
cient to permit introduction of extrinsic evidence to identify and lo- 
cate the 4-acre tract intended to be covered thereby, plaintiffs' proof 
failed to accomplish that purpose. The parties stipulated the defend- 
ants owned 40.77 acres, of which the 4 acres referred to in the option 
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were a part. There was no evidence that any particular 4-acre tract 
ever existed separate and apart from the larger tract. There is a n  
infinite variety of ways in which 4 acres can be carved out of the  
larger tract so as to front on "Clover Leaf of Mt. Hope Church and 
NC-85 and Kivett Road." 

No error. 

CAMPBELL and HEDRICK, JJ., concur. 

STATE O F  NORTH CAROLINA V. ROBERT KENNETH ZIMMERMAN 

No. 7010SC122 

(Filed 1 April 1970) 

1. Automobiles § 117- speeding prosecution - suffrciency of evidence 
In  a prosecution for speeding 75 nlph in a 35 mph speed zone in vio- 

lation of a municipal ordinance, evidence on the issue of defendant's guilt 
was properly submitted to the jury, notwithstanding the evidence was 
substantially wealrencd on cross-examination, where a police officer testi- 
fied that both his own observation and the radar unit which he was op- 
erating disclosed defendant's speed as  75 mph; that he pursued the de- 
fendant to a store parking lot, where he saw defendant get out of the 
car and enter t l ~ c  store; and that he arrested the defendant when he 
came out of the store. 

2. Criminal Law § 104- nonsuit - consideration of evidence 
Upon motion for nonsuit in a criminal case, the evidence must be in- 

t~rpreted in the light most favorable to the State, contradictions and d i s  
crepancies being for the jury to resolve. 

3. Automobiles § 117; Criminal Law 5 177- speeding prosecution 
- punishment - remand for proper sentence 

Violation of a municipal speeding ordinance is punishable by fine not 
to exceed $3 or prison spntcnce not to exceed 30 days, G.S. 20-141(fl) ; 
G.S. 20-17G(b) ; where the judgment of the court exceeded the statutory 
maximum, the judgment is stricken and the cause remanded for proper 
judgmcnt. 

4. Criminal Law § 14% suspension of judgment - consent by defend- 
a n t  

The execution of a judgment in a criminal case may bc suspended upon 
prescribed conditions only with the defcndant's consent, express or implied. 

APPEAL by defcndant from Copeland, J., 29 September 1969 Spe- 
cial Criminal Session of WAKE Superior Court. 
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Defendant was tried for the offense of speeding 75 miles per hour 
i n  a 35 mile per hour speed zone in violation of an ordinance of the 
City of Ralcigh. I n  the District Court of Wake County he pleaded 
not  guilty, was found guilty, and was sentenced to 30 days in jail, 
suspended on payment of a $25.00 fine and court costs. On appeal 
to the Superior Court, defendant again pleaded not guilty, was found 
guilty by the jury, and was sentenced to 60 days in jail. Execution 
of this sentence was suspended and defendant placed on probation 
for four years, upon condition that  he pay a fine of $100.00 and 
costs and that  he not operate a motor vehicle in North Carolina for 
two years. From this judgment, defendant appealed. 

Attorney General Robert Morgan, and S ta f f  Attorney T .  Buie 
Costen for the State. 

Vaughan X. Winborne for defendant appellant. 

111 Appellant's primary contention is that  the evidence was not 
sufficient to  warrant submission of the case to the jury. I n  this we 
find no merit. At  the trial the solicitor introduced in evidence a copy 
.of the section of the Code of the City of Raleigh which provided that  
i t  should be unlawful to operate any motor vehicle in excess of 35 
miles per hour on the street and a t  the location referred to in the 
warrant. Defendant's counsel also stipulated the applicable speed 
limit was 35 miles per hour. A Raleigh police officer testified: While 
engaged with other officers in operating a radar unit on the street in 
*question, he observed defendant driving a 1965 Ford; both the radar, 
which he had personally tested and found to be accurate, and his 
own observation indicated defendant's speed as 75 miles per hour; 
he gave chase and followed defendant into a store parking lot, where 
he  saw defendant step from his car and enter the store; he waited 
outside until defendant came out of the store, and then arrested him. 
On cross-examination the officer admitted these events occurred a t  
night, the car was traveling a t  such speed he was unable to identify 
the driver, he did not know whether the driver was a man or a 
woman, and i t  had been necessary for him to turn his patrol car 
around before giving chase. Defendant's evidence tended to show 
tha t  his was not the car which had come through the radar screen 
and the police car had arrived a t  the store parking lot only after de- 
fendant had been in the store shopping for several minutes. 

[I, 21 Upon motion for nonsuit in a criminal case, the evidence 
must be interpreted in the light most favorable to the State, contra- 
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dictions and discrepancies being for t.he jury to resolve. 2 Strong,. 
N.C. Index 2d, Criminal Law, S 104. While here the State's case was 
substantially weakened by the cross-examination of the officer, i t  
was sufficient to withstand defendant's motion for nonsuit. The  
weight and credibility of the evidence was for the jury. 

We have carefully cxaniined defendant's assignment of error di- 
rected to the court's charge to the jury, and find i t  also to be with- 
out merit. Only one exception was noted to the charge, and the por- 
tion excepted to consisted of a clear, concise, and correct summary 
of the ultimate qucstion to be determined by the jury. 

131 While we find no error in the conduct of the trial or in sub- 
mission of the case to the jury, appellant's assignment of error di- 
rccted to the judgment must be sustained. G.S. 20-141(11), under 
authority of which the Raleigh ordinance here involved was enacted,. 
provides in part as follows: 

"A violation of any ordinance adopted pursuant to the pro- 
visions of this subsection shall constitute a misdemeanor pun- 
ishable by a fine not to exceed fifty dollars ($50.00) or a prison 
sentence of not more than thirty days." 

By inadvertence the trial judge failed to note the limitation imposed 
by the above-quoted language upon the penalty otherwise authorized 
by G.S. 20-176(b) and G.S. 20-180. This latter section provides tha t  
every person convicted of violating G.S. 20-141 shall be guilty of a 
misderncanor, and shall be punished as prescribed in G.S. 20-176 (b) , 
In  turn, G.S. 20-176(b) provides that "[u]nless  another penalty is in 
this article or b y  the lauis o f  this State provided, every person con- 
victed of a misdemeanor for the violation of any provision of this 
article shall be punished by a fine of not more than one hundred 
dollars ($100.00) or by imprisonment in the county or municipal 
jail for not more than sixty days, or by both such fine and imprison- 
ment." (Emphasis added.) G.S. 20-141 ( f l ) ,  which is applicable in 
this case, did expressly provide "another penalty," to-wit, "a fine 
not to exceed fifty dollars ($50.00) or a prison scntcnce of not more 
than thirty days." 

C39 
the 
be 

41 Because the sentcnce imposed in this case was in excess of 
8 limit authorized by G.S. 20-141 ( f l ) ,  the judgment entered must 
stricken and the ca,use remanded for imposition of proper judg- 

ment. For that reason i t  is not necessary that we pass upon defend- 
ant's contention that he had withdrawn consent to the conditions 
imposed by the court in suspending the sentence. Upon remand, the 
court shall pronouncc judgment as by law provided; execution of 
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such judgment may be suspended upon prescribed conditions only 
with defendant's consent, express or implied. State v. Cole, 241 N.C. 
576, 86 S.E. 2d 203. 

Remanded for judgment.. 

CAMPBELL and HEDRICK, JJ., concur. 

STATE O F  NORTH CAROLINA v. BRYON BRANTLEY NEWSOME 
No. 7010SC47 

(Filed 1 April 1970) 

1. Automobiles § 129- drunken driving prosecution - instructions - 
defendant's contentions 

I n  a prosecution for driving under the influence of intoxicating liquor, 
the trial court's charge on the contentions of defendant held not to con- 
stitute an expression of opinion on the evidence. 

2. Criminal Law § 163- objections to t h e  charge - contentions 
Objections to the statement of contentions are  waived unless they are  

made before the jury retires. 

3. Automobiles 129- drunken driving - instructions 
In  a prosecution for drunken driving, the charge of trial court, when 

read as  a whole and when due consideration is given to the fact that all 
of defendant's evidence tended to show that defendant was not under the 
influence of intoxicating liquor, held to have properly explained the effect 
of all the evidence and presented the question of defendant's guilt or in- 
nocence to the jury. 

4. Automobiles 5 129; Criminal Law § 11% instructions -burden 
of proof - reasonable doubt  

I n  a prosecution for drunken driving, the charge of the trial court, when 
read in context, properly placed the burden of proof upon the State to 
satisfy the jury of defendant's guilt beyond a reasonable doubt. 

5. Criminal Law 163- exception to the charge - appropriate t ime  

The appropriate time for taking an exception to the charge of the court 
is within the time allowed for the preparation of the case on appeal. 

6. Criminal Law 5 163- exceptions to t h e  clmrga - necessity 
Only such exceptions to the charge as  appear in the record on appeal 

can be made the basis for appnllatc relief. 

7. Criminal Law § 9- conduct of trial court  - examination of wit- 
nesses 

The trial court may ask a witness questions designed to obtain a proper 
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understanding and clarification of the witness' testimony or to bring out 
some fact overlooked. 

APPEAL by defendant from Carr, J., 4 August 1969 ("B") Session 
of Superior Court held in WAKE County. 

Defendant was charged in a warrant with the offense of operat- 
ing a motor vehiclc upon the public highways while under the in- 
fluence of intoxicating liquor in violation of G.S. 20-138. Defendant, 
upon his trial in the district court, was found guilty and appealed 
to the superior court. From a verdict of guilty and the judgment en- 
tercd in the supcrior court, the defendant appealed to the Court of 
Appeals. 

Attorney General Robert Morgan, Assistant Attorney General 
William W. Melvin, and Staf f  Attorney T .  Bzde Costen for the State. 

Tharrington & Smith b y  Roger W. Smith, and Carl C. Churchill, 
Jr., for the defendant appellant. 

MALLARD, C. J. 

Defcndant contends that  the trial judge committed error in stat- 
ing the contentions of the dcfcndant. The defendant contends that  
the court expressed an opinion and assumed the truth of facts a t  issue 
whcn giving the following instructions relating to  defendant's con- 
tentions : 

"He relics upon the testimony of Mrs. Lorbachcr and Mr. Collins 
and himself to show that he was not under the influence of in- 
toxicants, contending that although he had drunk some intoxi- 
cant that afternoon and may have had the intoxicant on his 
breath when the officer stopped him; that  he had drunk nothing 
further of an intoxicating nature and that  any effect that the 
intoxicant may have had upon him that  afternoon had passed 
off and that he was not under the influence a t  the time the ofi- 
cer stopped him . . . . He contends that  he has offered evi- 
dence from which he contends the jury should find that  any ab- 
normal operation of his car or any abnormal action on his part 
after he got out of thc car, if he did do any staggering, was due 
to the gout and that  the operation of the car was due to  some 
defective mcchanism about the front of the car and he contends 
that  you should be satisfied that any intoxicants that  he had 
drunk had passed away; that  is the effects of i t ;  the odor may 
not have passed away but the effects that  would have made him 
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under the influence had passed off to the extent that  he was not 
under the influence. . . ." 

Two State's witnesses testified that  the defendant had a strong 
odor of some intoxicating beverage on his breath when he was ar- 
rested a t  about 11:OO p.m. One of the witnesses for the State 
tedtified that  the defendant told him that  he had been drinking 
bourbon whiskey that evening a t  about 10:30 p.m., and had 
"stopped a t  11:OO P.M." The defendant, on direct examination, tes- 
tified that  he had several drinks between the hours of 1:00 and 4:00 
in the afternoon, but had not had anything to drink after that, and 
that  he had not had anything to eat since breakfast. Dcfendant also 
testified that  he had the gout and that because of that, he was soine- 
times unsteady on his feet. The defendant also testified on direct 
examination that  the front end of thc automobile he was driving had 
been repaired after he was arrested. 

[I, 21 In  view of the evidence in this case, we are of the opinion 
and so hold that  the trial judge, in stating the contentions of the de- 
fendant, did not express an opinion or assume the truth of facts in 
issue. Moreover, the defendant made no objection to the judge's stste- 
ment of his contentions until after the verdict. It is the general rule 
that  objections to the statement of contentions are waived unless 
they are made before the jury retires. State v. Ford, 266 N.C. 743, 
147 S.E. 2d 198 (1966) ; State v. Satcnders, 245 N.C. 338, 95 S.E. 2d 
876 (1957). 

[3] Defendant contends that  the trial judge committed error in 
that  he did not explain the effect of defendant's evidence and in 
failing to  instruct the jury "to the effect that  if, upon a consideration 
of all the evidence, that  offered by the defendant as well as that  
offered by the State, they were not satisfied of the defendant's guilt 
beyond a reasonable doubt, i t  would be their duty to  return a ver- 
dict of not guilty." The trial judge did not instruct the jury in this 
exact language; however, when the charge is read as a whole, and 
due consideration is given to the fact that  all of the defendant's evi- 
dence tended to show that the defendant was not nndcr the influence 
of intoxicating liquor, we think the charge properly explained the 
effect of all the cvidence and presented the question of the guilt or 
innocence of the defendant to the jury. 

141 We do not agree with the defendant's contention that  the trial 
judge committed error in thc following instructions given to the jury: 

"[Ilf  the State has failed to so satisfy you of those facts beyond 
a reasonable doubt, i t  would be your duty to  return a verdict of 
not guilty." 
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"[Blut if the State has failed to so satisfy you of those facts 
beyond a reasonable doubt, i t  would be your duty to return a 
verdict of not guilty." 

When the charge is read in context, we think the trial judge prop- 
erly placed the burden of proof upon the State to satisfy the jury 
of the defendant's guilt beyond a reasonable doubt before the jury 
could return a vcrdict of guilty. 

IS, 61 Defendant contends that the instruction of the court relat- 
ing to what is a "reasonable doubt" is insufficient. However, this 
contention is not presented on this record by proper exception and 
assignment of error. The appropriate time for taking an exception 
to the charge of the court is within the time allowed for the prepara- 
tion of the case on appeal. No exception was taken in this case to the 
court's definition of the term "reasonable doubt." Only such excep- 
tions to the charge as appear in the record on appeal can be made 
the basis for appellate relief. Conrad v. Conrad, 252 N.C. 412, 113 
S.E. 2d 912 (1960) ; State v. Gordon, 241 N.C. 356, 85 S.E. 2d 322 
(1955). However, we have examined the entire charge and do not 
find that i t  was unfair or prejudicial to the defendant. 

[?I Defendant contends that the court committed error by asking 
questions of the State's witnesses and the defendant's witnesses. The 
rule with respect to the judge asking questions is set out in 2 Strong, 
N.C. Index 2d, Criminal Law, $ 99, p. 634, as follows: 

"The court may ask a witness questions designed to obtain a 
proper understanding and clarification of the witncss' testimony 
or to bring out some fact overlooked. But the court may not ask 
defendant or a witness questions tending to impeach him or to 
cast doubt on his credibility, or which intimate that a fact has 
been established." 

Applying the foregoing rule to the questions asked by the judge 
in this case, we are of the opinion and so hold that they were clari- 
fying questions and no prejudicial error is made to appear. 

In the trial we find no prejudicial error. 

No error. 

MORRIS and VAUGHN, JJ.,  concur. 
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THE WICKES CORPORATION v. GLENN I. HODGE AND IDA N. HODGE 
No. 7010SC114 

(Filed 1 April 1970) 

1. Rules of Civil Procedure 5 8+ effective date- pending litigation 
The new Rules of Civil Procedure became effective on 1 January 1970 

and apply to actions and proceedings pending on that date. Ch. 803, Ses- 
sion Laws of 1969. 

2. Pleadings 5 25; Rules of Civil Procedure 1- denial of de- 
murre r  f o r  misjoinder of causes under  former s tatute  - complaint 
complies with new Rules - harmless e r ror  

I n  this action on nine separate promissory notes allegedly executed and 
delivered by defendants to plaintiff for value on seven different dates, de- 
fendants were not prejudiced by error, if any, in the denial of their de- 
murrer interposed on the ground that the complaint did not comply with 
[former] G.S. 1-123 in that it improperly united several causes of action 
in contract without stating them separately, where the complaint complies 
with the new Rules of Civil Procedure, G.S. lA-1, Rule 18(a) ,  since the 
action was pending on 1 January 1970 and would be dealt with under the 
new rules if remanded to the superior court. 

3. Corporations 3 1- proof of corporate existence - notes naming 
plaintiff as corporation 

In this action on nine promissory notes wherein defendants denied the 
corporate existence of plaintiff, copies of the notes introduced in evidence 
in which plaintiff payee was named a s  a corporation provided sufficient 
evidence to support a finding that plaintiff was a corporation. 

APPEAL by defendants from Bailey, J., 20 October 1969 Regular 
Civil Session of WAKE Superior Court; also order overruling demur- 
rers entered by Canaday, J., on 13 November 1968. 

Alleging itself to be a Michigan corporation, plaintiff sued de- 
fendants on nine separate promissory notes aggregating $12,524.92 
allegedly executed and delivered by defendants to plaintiff for value 
on seven different dates. Defendants demurred on the ground that 
the complaint improperly united several causes of action in contract 
without stating them separately. Order overruling the demurrers was 
entered by Canaday, J., on 13 November 1968. 

Defendants answered, admitting the execution and delivery of 
the notes for value but denying on information and belief the cor- 
porate existence of plaintiff and whether plaintiff remained the owner 
and holder of the notes. Jury trial was waived and the parties stipu- 
lated evidence establishing all the allegations of the complaint ex- 
cept the corporate existence of plaintiff. 

Judgment was rendered in favor of plaintiff for the amount prayed 
and defendants appealed from the judgment. 
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Holleman & Savage by Carl P. Holleman for plaintiff appellee. 

John V .  Hunter, 111, for defendant appellants. 

[2] First, defendants contend that  the superior court erred in 
overruling their demurrers interposed because of improper joinder of 
causes of action; that although plaintiff sued on nine separate prom- 
issory notes, executed and delivered on seven separate dates, i t  did 
not state its several causes of action separately in the complaint. 

Paragraph I11 of the complaint is as follows: 

"111. That  on October 5, 1966, for value received the defend- 
ants executed and delivered to  the plaintiff a promissory note 
bearing said date, in the sun1 of $603.89, payable on demand, 
with interest from October 5, 1966, a t  the rate of 6% per annum. 
A copy of said note is attached hereto as 'Exhibit A' and asked 
to be taken as a part of this complaint." 

I n  the succeeding eight paragraphs, plaintiff similarly pleads the 
other eight notes. In  paragraph XII ,  plaintiff alleges that i t  remains 
the owner and holder of all of said notes, that  i t  has made demand 
on defendants for paymcnt but no payment has been made, and then 
procceds to allege the amount due plaintiff on each note. 

Defendants argue that the complaint did not comply with G.S. 
1-123. Conceding, arguendo, the correctncss of defendants' argument 
and that  the court erred in overruling the demurrers, we do not 
think the error was prejudicial to defendants who have the burden 
not only to show error but that  the alleged error is prejudicial. 
Arant v. Ransom, 4 N.C. App. 89, 165 S.E. 2d 671. 

[I] The 1967 General Assembly, by Chapter 954 of thc 1967 Ses- 
sion Laws, enacted a new code of civil procedure; section 10 of the 
act provides that  i t  shall be in full force and effect on and after 1 
July 1969 "and shall apply to actions and proceedings pending on 
that  datc as well as to actions and proceedings commenced on and 
after that  date." The 1969 General Assembly, by Chapter 803 of the 
1969 Session Laws, postponed the effective date of the act to  1 
January 1970; section 1 of said Chapter 803 provides as follows: 

"Section 10 of Chapter 954 of the Session Laws of 1967 is re- 
written to read as follows: 

'Sec. 10. This Act shall be in full force and effect on and after 
January 1, 1970, and shall apply to actions and proceedings 
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pending on that  date as well as t,o actions and proceedings 
commenced on and after that  date.' " 

121 G.S. 1-123 was specifically repealed by Chapter 954 of the 
1967 Session Laws and from and after 1 ,January 1970 the proposition 
under discussion is covered by G.S. 1A-1, Rule 18(a) .  PlaintiE1s com- 
plaint clearly would comply with the new rulc. The order ovcrruling 
the demurrers was entered 13 November 1968 and this action was 
tried in October 1969 a t  which times the new rules were not applic- 
able; however, the action was pending on 1 January 1970, became 
subject to the new rules on that  date, and if remanded to the superior 
court would be dealt with under the new rules. For that  reason, wc 
cannot pcrccive that  defendants have been prejudiced. 

[3] In  their brief defendants contend that the trial court erred in 
overruling defendants' motion for nonsuit for that in their answer 
defendants denied the corporate existence of plaintiff and the court 
improperly admitted in evidence, over defendants' objection, a cer- 
tificate of the Secretary of State of North Carolina with respect to 
plaintiff's corporate existence. I-Iowever, defendants' counsel in his 
oral argument to this Court conceded that there is no merit in this 
contention in the light of the opinion of our Supreme Court in Ele- 
vator Co. v. Hotel  Co., 172 N.C. 319, 90 S.E. 253, cited in plaintiff's 
brief wherein it  was held that  where a written contract entered into 
between the parties furnishes evidence that the defendant was deal- 
ing with the plaintiff as a corporation, and the plaintiff's existence 
as a corporation is denied, the contract may properly be introduced 
upon this disputed fact. I n  the instant case, defendants admitted 
execution of the notes upon which suit was brought, which notes 
named Wickes Corporation as payee; a t  trial, pursuant to  stipula- 
tion, photographed copies of the notes in lieu of the originals were 
introduced in evidence by plaintiff. Without passing upon the ad- 
missibility of the Secretary of State's certificate, we hold that the 
notes, or copies thereof, provided sufficient evidence to support the 
court's finding that  plaintiff is a corporation. 

The judgment of the superior court is 

Affirmed. 

BROCK and GRAHAM, JJ., concur. 
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STATE O F  NORTH CAROLINA v. EUNICE LYNN MARTIN 

No. 7010SC71 

(Filed 1 April 1WO) 

1. Criminal Law 5 1; I;"ish and  Fisheries-- validity of regulation - 
unlawful to %nag" fish 

A regulation of the Wildlife Resources Commission making i t  unlawful 
"to snag fish," with no definition of the term "snag," is void for vagueness 
and uncertainty. 

2. Criminal Law 5 1; Statutes $j I+ definition of crime-cer- 
tainty of statutory words 

Few words possess the precision of mathematical symbols, and no more 
than a reasonable degree of certainty in  a statute or regulation making 
an act a criminal offense can be demanded. 

3. Statutes 55 5, 10- statutory construction- use of dictionaries 
Courts may, and often do, resort to dictionaries for assistance in de- 

termining the common and ordinary meaning of words and phrases. 

4. Statutes 5 1- str ic t  construction of criminal s ta tutas  
Criminal provisions must be strictly construed against the State and 

liberally construed in favor of a defendant, with all conflicts resolved in 
favor of the defendant. 

APPEAL by the State from Godwin, S.J., 13 October 1969 Session 
of WAKE County Superior Court. 

Defendant was brought to trial in the District Court of Wake 
County on a warrant charging that: 

named 
waters 

on or about the 4th day of April, 1968, the defendant 
above did unlawfully, wilfully, and [sic] take in public 
of North Carolina migratory fish to wit: Gizzard shad 

by unlawful method, to wit: did snag fish contrary to General 
Statutes of North Carolina 113-292 and 1968 North Carolina 
Fishing Regulations 1-68-5." 

Defendant's motion to quash the warrant was denied and upon 
trial he was convicted and ordered to pay a fine of $25 plus costs of 
court. He appealed to Superior Court where he again moved to quash 
the warrant. The motion to quash was allowed and the State ap- 
pealed pursuant to G.S. 15-179(3). 

Robert Morgan, Attorney General, by  Millard R. Rich, Jr., As- 
sistant Attorney General, and James L. Blackburn, Stafl' Attorney, 
for the State. 

No  appearance for defendant appellee. 
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GRAHAM, J. 
G.S. 113-292 provides in part as follows: 

"(a) The Commission [State Wildlife Resources Commission] 
is authorized to authorize, license, regulate, prohibit, prescribe, 
or restrict all fishing in inland fishing waters, and the taking of 
inland game fish in coastal fishing waters, with respect to: 

(1) Time, place, character, or dimensions of any methods 
or equipment that may be employed in taking fish; 

9 1  

[I] Regulation 1-68, subsection J ,  adopted by the Commission 
pursuant to the authority vested in i t  under the provisions of G.S. 
113-292 provides: "It shall be unlawful to snag fish." No definition 
of the term "snag" as used in the regulation is set forth. The ques- 
tion is therefore whether the term "snag," without further legislative 
definition, and as used in the regulation, is sufficiently definite to 
give notice to a citizen of ordinary understanding as to what is pro- 
hibited, to enable the court to apply the provisions of the regulation, 
and to enable a defendant to formulate his defense. 2 Strong, N.C. 
Indcx 2d, Criminal Law, § 1. 

The State concedes that the term "snag" has no legal or technical 
meaning. However, i t  is argued that the word as used in the regu- 
lation has a common and ordinary meaning as evidenced by the fact 
that  one of the definitions of "snag" set forth in Webster's Third 
New International Dictionarv (1968) is ". . . to hook (a fish) in 
the body rather than in the mouth f :  to hook (a fish) with a snag- 
line. . ." 

11-31 We are aware that few words possess the precision of math- 
ematical symbols and that no more than a reasonable degree of cer- 
tainty in a statute or regulation making an act a criminal offense can 
be demanded. Boyce Motor Lines v. U. S., 342 U.S. 337, 96 L. Ed. 
367, 72 S. Ct. 329; State v. Hales, 256 N.C. 27, 122 S.E. 2d 768. Also, 
courts may, and often do, resort to dictionaries for assistance in de- 
termining the common and ordinary meaning of words and phrases. 
22 C.J.S., Criminal Law, $ 24(2) ; State v. Schriber, 185 Or. 615, 205 
P. 2d 149. We nevertheless agree with the trial court that the regu- 
lation as written is too vague and uncertain to withstand proper at- 
tack. 

A literal application of the dictionary definition cited by the 
Statc would make i t  an unlawful act if a pcrson, fishing with a 
baited hook in a lawful manner, had the good fortune of hooking a 
fish in thc tail fin, rather than in the mouth, as he raised his hook 



534 IN T H E  COURT OF APPEALS [2 

from the water. (We have heard stranger "fish tales"). On the other 
hand, the regulation would not apply to a person who used a snag- 
line for the purpose of taking or attempting to take fish unless i t  
could be shown that he actually "snagged" a fish, because nowhere 
in the regulations is i t  made unlawful to use a '(snagline." (Compare 
regulations which prohibit under certain circumstances the use of 
trot lines, set-hooks, and other named and described special devices 
for the purpose of taking or attempting to take fish). 

We further note that Webster's Third New International Dic- 
tionary (1968) gives as one definition of "snag" the following: 
". . . to catch or obtain by quick, decisive, and often more or less 
irregular action. . ." Under this definition most fishermen would be 
guilty of "fish snagging" based on their own admission. 

[4] The Commission has undoubtedly sought to prohibit by reg- 
ulation and in the public interest a reprehensible method of taking 
or attempting to take fish. This they have the authority to do, but 
only if they use language which specifically defines and describes 
the act or equipment they seek to prohibit. Perhaps, as the State 
argues, fishermen generally understand the language of the regula- 
tion as written. But i t  is also necessary that judges understand it, for 
their duty is to apply the regulation. And all judges are not fisher- 
men. Criminal provisions must be strictly construed against the 
State and liberally construed in favor of a defendant with all con- 
flicts resolved in favor of the defendant. State v. Pinyatello, 272 N.C. 
312, 158 S.E. 2d 596; State v. Scoggin, 236 N.C. 1,  72 S.E. 2d 97. 
In our opinion the warrant was properly quashed and the judgment 
of the trial court is affirmed. 

Affirmed. 

BROCK and BRITT, JJ., concur. 

W. C. GIBSON, JR. v. ROSE MARIE JONES, AD~MINISTRATRIX OF THE ESTATE 
OF FRANK E. JONES, AND ROSE MARIE JONES, INDIVIDUALLY 

No. 7010DC72 

(Filed 1 April 1970) 

1. Pleadings § 19- demurrer - construction of pleadings 
Upon a demurrer, includhg a demurrer oie tenzbs, interposed at the out- 

set of a hearing of a case, the pleadings are liberally construed so as to 
give plaintiff the benefit of every reasonable intendment in his favor. 
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2. Payment  5 4; Pleadings 88 10, 10; Bills a n d  Notes 8 18- ac- 
tion on  promissory note  - demurrer  - payment as affirmative de- 
fense 

In  this action to recover upon a promissory note for $1800, the trial 
court properly overruled defendants' demurrer ore tenus where the com- 
plaint and note pleaded therein evidence a debt, a promise to pay, failure 
to pay, refusal to pay after demand therefor, and notations on the instru- 
ment which appear to show payments of $2000 by parties unknown on a 
debt of $6800, it not being clear that the notations on the instrument rep- 
resent acknowledgment of payment on the instant debt by the obligors, 
and payment being an affirmative defense which may not be raised by de- 
murrer. 

3. Trial 8 58- waiver of jury trial- jndgment of court  - necessity 
f o r  separate findings and  conclusions 

When jury trial is waived in the district court, separate findings of 
fact and ~onc~lusions of law must be entered by the trial judge in sup- 
port of a judgment entered by him. G.S. 1-185. 

4. Trial 8 58- tr ia l  by court without jury -verdict upon issues an- 
swered by  court  disapproved 

The entry of a verdict by the district court, sitting without a jury, 
based on issues of fact answered by the court is disapproved. 

APPEAL by defendants from Barnette, District Judge, Tenth Dis- 
trict, 18 September 1969 Session of WAKE County General Court of 
Justice, District Court Division. 

W. C. Gibson, Jr., seeks in this action to recover the sum of 
$1,800.00 from the defendants. This sum is the amount allegedly due 
on a note to W. C. Gibson, Jr., signed by Frank E.  Jones and Mrs. 
Rose Marie Jones and executed 20 November 1968. Payment of the 
note was due on 20 December 1968. Frank Jones died on 23 Decem- 
ber 1968. The following notations appear a t  the end of the note, be- 
low the signatures of the obligors: 

"11-25-68 5,000.00 TOTAL - 6800.00 WCG 
12-12-68 1,000.00 Pd. 5800.00 WCG 
12-20-68 1,000.00 Pd. 4800.00 WCG" 

In answering, the defendants denied the material allegations of 
the complaint and admitted that the demands of the plaintiff for 
payment had been refused. The defendants demurred ore tenus to 
the complaint. The demurrer was overruled. Jury trial was waived. 
The trial judge posed and answered the following issues: 

"1. Did Frank E. Jones execute the note referred to in the 
Complaint? 

ANSWER: Yes. 



536 IN T H E  COURT OF APPEALS [7 

2. Did Rose Marie Jones execute the note referred to  in 
the Complaint? 

ANSWER: Yes, 
3. What amount is now due and payable on the note re- 

ferred to in the Complaint? 
ANSWER: $1800. 

4. From what date is the above amount due and payable? 
ANSWER: Dec. 20, 1968." 

Based on thise issues, the trial judge entered the following judgment: 
" J U D G M E N T  of BARNETTE, J. (Filed 9/18/69) 

This cause coming on to be heard before the undersigned 
Judge presiding a t  the September Civil Session of the District 
Court Division of the General Court of Justice of Wake County, 
and the Court having answered the issues as set out in the 
record; 

It is therefore ORDERED, ADJUDGED AND DECREED 
that the plaintiff have and recover of the defendants the sum 
of EIGHTEEN HUNDRED DOLLARS ($1800.00) plus in- 
terest from December 20, 1968, and that  the cost of this action 
be taxed by the Clerk against the defendants. 

This 18t.h day of September, 1969. 

HENRY V. BARNETTE, JR. 
Judge Presiding" 

The defendant, in her individual and representative capacities, 
appealed to this court, assigning as error the refusal of the trial 
judge to sustain the demurrer ore tenus entered by her, and his 
failure to make adequate findings of fact. 

Boyce, Mitchell, Burns & Smith  by F.  K e n t  Burns for defendant 
appellants. 

Hollowell and Ragsdale b y  Wil l iam L. Ragsdale for plaintiff ap- 
pellee. 

CAMPBELL, J. 

[I, 21 Upon a demurrer, including a demurrer ore tenus, interposed 
a t  the outset of a hearing of a case, the pleadings are liberally con- 
strued so as to give the plaintiff the benefit of every reasonable in- 
tendment in his favor. G.S. 1-151. Sut ton  v. Duke ,  7 N.C. App. 100, 
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171 S.E. 2d 343 (1969). Secn in such light, the complaint and the 
note pleaded herein evidence a debt, a promise to pay, failure to 
pay, refusal to pay after demand therefor, and notations on the in- 
strument which appear to show payments, by parties unknown, to 
"WCG" on a debt of $6,800. The recitations on the note deal with 
amounts greatly in excess of the face value of the note. It is not 
clear, thus, that the notations on the instrument represent acknowl- 
edgment by the obligee of payment of the instant debt by the 
obligors. Payment is an affirmative defense and was not specially 
pleaded by the defendant. 6 Strong, N.C. Index, 2d, Payment § 4. 
An affirmative defense may not be raised by demurrer. Leach v. 
Page, 211 N.C. 622, 191 S.E. 349 (1937). The demurrer was prop- 
erly overruled. 

[3, 41 The contention of the defendant that the trial judge did 
not make proper findings of fact is well taken. Findings of fact and 
conclusions of law must be entered by a trial judge in support of a 
judgment entered by him, in compliance with G.S. 1-185. The con- 
clusions of law arising upon the facts must be stated separately 
from the findings of fact. Cutts v. Casey, 275 N.C. 599, 170 S.E. 2d 
598 (1969). The entry of a verdict by the trial court, sitting without 
a jury, based on issues of fact answered by the court is not approved. 
Anderson v. Cashion, 265 N.C. 555, 144 S.E. 2d 583 (1965) ; Sherrill 
v. Boyce, 265 N.C. 560, 144 S.E. 2d 596 (1965) ; Wynne v. Allen, 
245 N.C. 421, 96 S.E. 2d 422 (1954). 

The judgment in the instant case does not meet the exception 
stated in Harrelson v. Insurance Co., 272 N.C. 603, 158 S.E. 2d 812 
(1968). There i t  was determined that i t  could be ascertained from 
the judgment what facts the court found and what conclusions of 
law i t  drew therefrom, since these were stated separately in the 
judgment. We do not approve of the posing and answering of issues 
by the court when i t  sits without a jury, and we reiterate the court's 
duty, under G.S. 1-185 (now, see G.S. 1A-1, Rule 52), to enter 
separate findings of fact and conclusions of law in its judgment. 

For error in law there must be a new trial. 

New trial. 

PARKER and HEDRICK, JJ., concur. 
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IRENE H. FARMER v. WELTANS VILLAGE SHOPPING CENTER DRUG 
CORPORATION 

No. 7014SC205 

(Filed 1 April 1970) 

1. Negligence (is 5.1, 5%- invitee - store customer 
A customer who enters a store during business hours has the status 

of an invitee of the storeowner. 

2. Negligence §§ 5.1, 5% storeowner's liability to invitee 
A storeowner is not an insurer of the safety of its invitee, and it would 

be liable for the invitee's injuries only if those injuries resulted from the 
actionable negligence of the storeowner. 

8. Negligence 93 5.1, 53- storeowner - duty  t o  invitee 
A storeowner owes to his customers the duty to exercise ordinary care 

to keep the premises in a reasonably safe rondition and to give warning 
of hidden perils or of unsafe conditions insofar as  they are known, or 
should be known, by reasonable inspection. 

4. Negligence §§ 5.1, 57- fal l  of invitee - res ipsa loqui tur  inapplic- 
able 

No inference of negligence on the part of a storeowner arises from the 
mere fact of a customer's fall on the floor of its store during business 
hours, the doctrine of res ipsa Zoquitur having no application. 

5. Negligence §§ 5.1, 57- fal l  by  invitee o n  s tore r u g  - sufficiency 
of evidence 

In an action for personal injuries sustained when plaintiff, an elderly 
woman, stumbled and fell over a rug which had been placed a t  the en- 
trance of defendant's drugstore, judgment of nonsuit was proper where 
plaintiff's evidence tended to show (1) that she had been in the drug- 
store just prior to the occasion in which she suffered the fall, ( 2 )  that as 
she re-entered the store she looked a t  a clerk, who had set aside a can of 
hair spray for her, and then stumbled on the rug and fell, and (3) that 
she had seen a rug on the floor on previous visits to the store but had not 
secn i t  a t  the time of her fall. 

6. Negligence 9s 5.1, 53- storeowner - duty t o  waxn invitee of ob- 
vious conditions 

A storeowner has no duty to warn an invitee of an obvious condition 
of which the invitee has equal or superior knowledge. 

7. Negligence §# 5.1, 53- liability of storeowner - entrance r u g  
The mere presence of a rug a t  the entrance of a store does not consti- 

tute actionable negligence by the storeowner. 

APPEAL by plaintiff from Braswell, J., 10 November 1969 Session of 
DURHAM County Superior Court. 

This is an action to recover for injuries sustained when plaintiff, an 
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elderly woman, allegedly stumbled and fell over a rug which was placed 
a t  the front entrance to defendant's premises. I n  her complaint i t  i s  
alleged, inter alia, that  defendant had failed to provide a safe en- 
tranceway into the store; that the entrance "was narrow and did not 
provide adequate passageway"; that displays and a magazine rack 
were maintained a t  the entrance to draw the attention of customers; 
that  defendant was negligent in placing a lightweight "throw rug" 
a t  the entrance; that  the rug was in a rumpled condition; that  the 
door would not pass over the rug without causing it  to wrinkle or 
become jammed; that  the rug was a hazard and that  plaintiff's fall 
and injuries were the proximate result of defendant's negligence. 
Defendant answered denying any negligence and pleading plaintiff's 
contributory negligence as a bar to any recovery. At the close of 
plaintiff's evidence defendant moved for a judgment of nonsuit, which 
motion was allowed by the court. Plaintiff appealed from the entry 
of the judgment. 

W. Paul Pulley, Jr., for plaintiff appellant. 

Spears, Spears, Barnes and Baker, by Marshall T. Spears, Jr., for 
defendant appellee. 

Plaintiff's first assignment of error raises the question of whether 
the trial court committed reversible error in granting defendant's 
motion for judgment of nonsuit a t  the close of plaintiff's evidence. 

Plaintiff argues that  the rug was partially concealed from the 
view of entering customers because of a large decal pasted to the 
lower portion of the door leading into the store; that a magazine 
rack had been placed to the right of the door, which necessitated a 
sharp turn to the left after entering the door, and that  this design or 
placement of fixtures, together with the location of the rug, consti- 
tuted a hazard. 

11-31 Plaintiff had entered defendant's store during business hours. 
Her status was that  of an invitee of defendant. The mere fact that  
she was an invitee did not make defendant an insurer of her safety 
while she was on its premises as a customer. Defendant would be 
liable to plaintiff for injuries sustained by her only if those injuries 
resulted from its actionable negligence. Gaskill v.  A. & P. Tea Co., 
6 N.C. App. 690, 171 S.E. 2d 95 (1969). Defendant owed to plaintiff, 
and all others similarly situated, the duty to exercise ordinary care 
to  keep the premises in a reasonably safe condition and to give warn- 
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ing of hidden perils or of unsafe conditions insofar as they are known, 
or  should be known, by reasonable inspection. Routh v. Hudson- 
Belk Co., 263 N.C. 112, 139 S.E. 2d 1 (1964). 

[4] Ncr does any inference of negligence on the part of defendant 
arise from the mere fact of a customer's fall on the floor of its store 
during business hours, the doctrine of res ipsa loquitur having no ap- 
plication. Gaskill v. A. & P. Tea Co., supra, and cases there cited. 

[5] Viewing plaintiff's evidence in the light of these principles and 
considering i t  in the light most favorable to her, as we must do on a 
.judgment of compulsory nonsuit. Quinn v. Supermarket, Inc., 6 
N.C. App. 696, 171 S.E. 2d 70 (1969)' we are of the opinion that 
plaintiff's evidence was not sufficient to support a finding of action- 
able negligence on the part of defendant which was a proximate cause 
of plaintiff's injuries. Plaintiff's evidence shows that she had been in 
defendant's store just prior to her fall for the purpose of having a 
prescription filled. As she was leaving the store with the prescrip- 
tion, she saw a can of hair spray which she wanted to purchase. She 
had expended all of the cash she had a t  the time for her prescription; 
and, since the hair spray she wanted was the last can on display, she 
asked the clerk to hold i t  for her while she went to get some money 
from her daughter who was shopping in a nearby store. When she 
returned with the money, she looked a t  the clerk a s  she entered the 
door, stumbled on the rug, and fell. She testified that she had seen 
a rug on the floor on previous occasions when she had been in the 
store but that she did not see i t  a t  the time of her fall. 

There is no evidence that her view was blocked by the decal a s  
she alleged. There is no evidence as to the actual condition of the 
rug a t  the time of her fall nor is there evidence to substantiate 
plaintiff's allegations that the entrance passageway was inadequate 
or that defendant had failed to provide a safe passageway. 

[6, 71 Defendant had a duty to keep the aisles and passageways 
in reasonably safe condition and to give warning of any hidden dan- 
gers or unsafe conditions of which i t  had knowledge or in the exercise 
of reasonable supervision and inspection should have had knowledge. 
Long v. Food Stores, 262 N.C. 57, 136 S.E. 2d 275 (1964) ; Routh v. 
Hudson-Bellc Co., supra. Defendant, however, has no duty to warn 
an invitee of an obvious condition or one of which the invitee has 
equal or superior knowledge. Wrenn v. Convalescent Home, 270 
N.C. 447, 154 S.E. 2d 483 (1967). There is no evidence that defend- 
ant failed to keep the aisles or passageways in a reasonably safe 
condition, while there is evidence that plaintiff had knowledge that 
a rug was likely to be in the very place i t  was when she stumbled 
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and fell and that plaintiff was familiar with the store from previous 
visits and had seen a rug on the floor on previous occasions. The mere 
presence of the rug did not constitute actionable negligence. See 65 
C.J.S., Negligence, § 81(10). Even if the evidence were sufficient to 
support a finding of actionable negligence on the part of defendant. 
plaintiff's evidence reveals contributory negligence as a matter of 
law. Plaintiff attempts to repel this by contending that defendant's 
"successful merchandising technique" had caused her to be attracted 
by displays and to think about other purchases, thus causing her at- 
tention to be diverted and causing her momcntarily to forget about 
the rug. But she testified that "Nothing attracted my attention when 
I entered the store the second time except looking for the clerk." In 
looking for the clerk plaintiff was acting of her own volition, and 
defendant cannot be held accountable for plaintiff's forgetfulness 
under these circumstances, which are not sufficiently diverting to 
excuse plaintiff's lapse of memory. See Dennis v. rilbemarle, 242 
N.C. 263, 87 S.E. 2d 561 (1955); reh. den. 243 N.C. 221, 90 S.E. 2d 
532 (1955). 

Because we are of the opinion that the judgment of nonsuit was 
proper in this case, we consider i t  unnecessary to discuss plaintiff's 
remaining assignments of error. 

Affirmed. 

MALLARD, C.J., and VAUGHN, J., concur. 

STATE OF NORTH CAROLINA v. THOMAS JEFFERSON CAVINESS 

No. 709SC40 

(Filed 1 April 1970) 

1. Automobiles 5 126; Criminal Law S 64- breathalyzer test r e  
sults - prerequisites for admission in evidence 

I n  this prosecution for operating a n  automobile on the public highways 
whilc under the influence of intoxicating liquor, the trial court committed 
prejudicial error in admitting testimony a s  to the results of a breath- 
alyeer test where there is no evidence in the record tending to show that 
chemical analysis of defendant's breath was performed (1) according to 
methods approved by the State Board of Health, and ( 2 )  by an individual 
possessing a valid permit issued by the State Board of Health. G.S. 
20-139.1 (b) . 
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2. Automobiles 5 126; Criminal Law § 64- breathalyzer test re- 
sults - qualification of expert - permit issued by State Board of 
Health 

Tmtimony by a witness that he had been to school, studied and grad- 
uated from the "school f o r  breathalyzer operators put on by the Com- 
munity College in Raleigh," and that he has "a license to administer the 
breathalyzer" i s  held insuficient to show that the witness has a valid 
permit issued by the State Board of Health to administer breathalyzer 
tests. 

APPEAL by defendant from Hall, J., July 1969 Criminal Session 
of Superior Court held in GRANVILLE County. 

Defendant was tried upon a warrant charging him with operat- 
ing an automobile upon the public highways while under the in- 
fluence of intoxicating liquor in violation of G.S. 20-138. The de- 
fendant appealed to  the superior court from the verdict and judg- 
ment imposed in the district court. Upon his plea of not guilty in 
the superior court, the trial was by jury. From the judgment im- 
posed upon the verdict of the jury that  the defendant was guilty as 
charged, he appeals to the Court of Appeals, assigning error. 

Attorney G e ~ e r a l  Robert Morgan and Stafl  d t torney T. Buie 
Costen for the State. 

Blackwell M.  Rroqden for the defendant appellant. 

MALLARD, C.J. 

Defendant's fourth assignment of error complains of the admis- 
sion of the testimony of the witness Evans relating to  the result of 
a breathalyzer test. The exceptions upon which this assignment of 
error are based arose under the following circumstances: R. E .  Evans, 
the only witness for the State testifying as to a breathalyzer test, 
testified and the following occurred: 

"I am R. E .  Evans, member of the State Highway Patrol and 
have been for twelve years and I am presently assigned to Gran- 
ville County; I have been to special schools; I have studied the 
breathalyzer. I went to  the school for breathalyzer operators put 
on by the Community College in Raleigh. I did graduate and 
I have a license to administer the breathalyzer. Here is the li- 
cense and my name appears on the certificate. 

Q What was the result of that  breathalyzer examination? 

DEFENDANT OBJECTS. OVERRULED. 
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MR. BROGDEN: If your Honor, please, I would like to be 
heard on that. 

THE COURT: Would the jury step to your room and I will 
send for you when we need you? 

(JURY RETIRES) 
MR. BROGDEN: May it please the Court, as I understand 
Stansbury and our Supreme Court, whenever the State attempts 
to rely on a scientific device, they have got to lay a foundation 
to show (1) That the scientific experiment is one that is gen- 
erally accepted for the purpose for which it  was designed. (2) 
That it  was operating properly and was accurate on the day in 
question, and (3) That the man performing the test is qualified. 
(Argument Continues.) 

COURT OVERRULED OBJECTION. (JURY RETURNS) 
DEFENDANT EXCEPTS. EXCEPTION NO. 7 

Q Sgt. Evans, a t  the time you administered the breathalyzer 
test to this defendant, did you personally ascertain as to 
whether or not the breathalyzer was in proper order? 

DEFENDANT OBJECTS TO FORM OF THE QUESTION. 
OVERRULED. 

A I did. 
DEFENDANT EXCEPTS. EXCEPTION NO. 8 

Q Sir? 
A I did. 

Q And was it operating and functioning properly? 
OBJECTION. OVERRULED. 

A It operated properly. 
DEFENDANT EXCEPTS. EXCEPTION NO. 9 

Q Did you administer the breathalyzer test to the defendant? 
A I did. 
Q What was the result? 

OBJECTION. OVERRULED. 
A Point fourteen. 

DEFENDANT EXCEPTS. EXCEPTION NO. 10" 
G.S. 20-139.1 is applicable here. This statute in pertinent part 

provides that the quantity of alcohol in a person's blood a t  the time 
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alleged, as shown by chemical analysis of the person's breath is ad- 
missible in evidence against such person when charged with operat- 
ing an automobile under the influence of intoxicating liquor in vio- 
lation of G.S. 20-138, and shall give rise to the following presump- 
tions : 

"If there was a t  that time 0.10 per cent or more by weight of 
alcohol in the person's blood, i t  shall be presumed that the person 
was under the influence of intoxicating liquor." 

This statute, G.S. 20-139.1 (b) as applicable here, also provides 
tions: 

"Chemical analyses of the person's breath, to be considered valid 
under the provisions of this section, shall have been performed 
according to methods approved by the State Board of Health 
and by an individual possessing a valid permit issued by the 
State Board of Health for this purpose. The State Board of 
Health is authorized to approve satisfactory techniques or 
methods, to ascertain the qualifications and competence of in- 
dividuals to conduct such analyses, and to issue permits which 
shall be subject to termination or revocation a t  the discretion 
of the State Board of Health; provided that in no case shall 
the arresting officer or officers administer said test." 

(The above section of the statute was re-enacted in 1969, effective 
1 September 1969, with the addition of the words "or blood" in the 
first line thereof after the word "breath.") 

[I] This section of the statute requires two things before a chem- 
ical analysis of a person's breath can be considered valid. First, i t  
requires that such analysis shall have been performed according to 
methods approved by the State Board of Health. Second, i t  requires 
that such analysis shall have been made by an individual possessing 
a valid permit issued by the State Board of Health for this purpose. 

There is no evidence in this record tending to show that a chem- 
ical analysis of the defendant's breath was performed according to 
methods approved by the State Board of Health. 

[I, 21 Neither is there evidence in this record tending to show that 
the chemical analysis of the defendant's breath was performed by an 
individual possessing a valid permit issued by the State Board of 
Health for this purpose. The testimony of the witness R. E. Evans 
that he had been to school, studied and graduated from the "school 
for breathalyzer operators put on by the Community College in 
Raleigh" is not sufficient to satisfy the requirements of the statute 
that he possess a valid permit issued by the State Board of Health. 
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Neither was his testimony that he has "a license to administer the 
breathalyzer" sufficient to satisfy the requirement of the statute, 
that to be considered valid, the analysis must be performed by an 
individual possessing a valid permit issued by the State Board of 
Health for this purpose. State v. Mobley, 273 N.C. 471, 160 S.E. 2d 
334 (1968) ; State v. Cummings, 267 N.C. 300, 148 S.E. 2d 97 (1966) ; 
State v. Powell, 264 N.C. 73, 140 S.E. 2d 705 (1965). The witness 
Evans may be qualified under the statute to administer and testify 
as to the results of thc brcathalyzer test, but if so, his qualifications 
do not appear in this record. 

We are of the opinion and so hold that in this case on this record 
the court committed prejudicial error in admitting the testimony of 
the witness Evans as to the result of a breathalyzer test. 

Defendant has other exceptions and assignments of error; how- 
cvcr, since these may not recur on a new trial, we do not deem it 
necessary to discuss them. 

For the reason stated, the defendant is entitled to tt new trial. 

New trial. 

MORRIS and VAUGHN, J,J., concur. 

FRANK 0. GllJNTER 7. NOLT, CONSTRUCTION COMPANY 
No. 6914IlC3 

(Filed 1 April 1970) 

Highways a n d  Cartways 7- action against road contractor - repair 
work  - damage t o  plaintiff's t ruck  - sufEciency of evidence 

In  plaintiff's action to recover damages caused when its truck struck 
a hole in the road on which the defendant construction company was al- 
legedly doing repair work, plaintiff's evidence is held insufficient to sup- 
port a finding that defendant was connected with the excavation that re- 
sulted in plaintiff's damages, where there was only (1) testimony by a 
resident on the mad that "according to the names on the equipment" de- 
fendant was doing the work and (2)  an admission by defendant that the 
road in question was one of the roads on which it  "was working," and 
where plaintiff's own evidence disclosed that persons other t b m  the de- 
fendant had performed work on the road. 

APPEAL by defendant from Moore, District Judge, September 
1968 Civil Session, District Court, DURHAM Division of the Gen- 
eral Court of Justice. 
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This is a civil action in which plaintiff seeks to recover for dam- 
ages caused when his truck, while bcing driven by his employee on 
Riddle Road in the City of Durham, hit a hole in thc road and 
turned over. Plaintiff allcged that defendant had done some excava- 
tion work on the road and had negligently failed to repair i t  or to 
post warnings of the dangerous condition of the road. Defendant an- 
swered and admitted that on the date of the accident and for sev- 
eral months preceding that date the defendant was doing "certain 
construction work on roads and streets in and about the City of 
Durham," and that one of thc streets upon which defendant was 
working was Riddle Road within thc City. Defendant denied all 
other material allegations of the complaint, and as a further defense 
pleaded contributory negligence on the part of plaintiff's driver in 
speeding and failing to keep a propcr lookout for the condition of 
the road ahead of him. 

The parties waived a jury. After hearing evidence, the court made 
findings of fact and conclusions of law, finding defendant negligent 
in failing to take reasonable steps to correct or to warn oibhers of a 
dangerous condition created by it, and finding plaintiff's driver not 
contributorily negligent. From judgment for plaintiff entered on these 
findings and conclusions, defendant appealed, assigning errors. 

Hofler, Mount  & White, for plaintiff appellee. 

Spears, Spears, Barnes & Baker, for defendant appellant. 

Defendant challenges the sufficiency of plaintiff's evidence to sup- 
port certain of the court's findings of fact. Among these were the 
findings that several weeks prior to the accident defendant had laid 
a sewer line across Riddle Road; that in order to do so i t  had re- 
nloved a large section of pavement; that upon completion of the line 
defendant had partially filled the ditch, which it had cut across the 
road, with sand and gravel, but had not completely brought the ditch 
up to the normal level of the road and had not resurfaced the road; 
and that on the date of the accident and for many weeks prior thereto 
there existed a sizcable declivity in thc road which was crcatcd by 
defendant in its undertaking to lay the pipe across the road. We 
think the challenge is well taken. 

The only evidence which in any way connects defendant with 
the hole which plaintiff contends caused his truck to overturn was 
contained in the testimony of plaintiff's witness, W. H. Watkins. 
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This witness t,cstified that he resided on Riddle Road and that  his 
front porch was right in front of the hole. He was then asked: 

Question: "Do you know whether or not No11 Construction 
Company was doing work there in front of your house'?" 

Answer: "Well, according to the names on the equipment 
they was doing it." 

There was no evidence to indicate what equipment was referred 
to or what names wcre on it. Nothing indicates whether the equip- 
ment referred to was used for digging the ditch, laying the sewer 
pipe, refilling the ditch, or for some other purpose. Other than de- 
fendant's corporate name and its admission that i t  was doing "cer- 
tain construction work on roads and streets in and about the City of 
Durham," there is no evidence to indicate the nature of defendant's 
business. There was no evidence of any contract or agreement be- 
tween defendant and the City of Durham or anyone clse to dig a 
ditch, lay a sewer pipe. restore the broken pavement, or do anything 
else. Defendant's admission that Riddle Road was one of the streets 
upon which i t  "was working," was not sufficient to connect defend- 
ant with the hole which caused plaintiff's damages, particularly in 
view of defendant's denial of plaintiff's allegation that it had done 
"some excavation work on thc said Riddle Road and had failed to 
completely repair said road." Plaintiff's own evidence disclosrd that 
persons other than the defendant company had performed work on 
Riddle Road. Plaintiff's witness J. E. Marks, after describing the 
hole in question, in response to a question from plaintiff's counsel, 
testified as follows: 

Question: "All right, sir, now, do you know approximately 
how long the road has bccn in this condition?" 

Answer: "No, I'll be afraid to say, for they kept thc road tore 
up practically all the t8ime. If it won't the state, i t  was one out- 
fit, and then somebody else. Just like all the rest of the City." 
(Emphasis added.) 

The rule announced in Kniqht v. Associated Transport, 255 N.C. 
462, 122 S.E. 2d 64, is not applicable to the present, case. In that 
case the Court said: ". . . we have come to the conclusion that 
where common carriers of freight are opcrating tractor-hrailcr units, 
on public highways, and such equipment bears the insignia or name 
of such carricr, and the motor vehicle is involved in a collision or in- 
flicts injury upon another, evidence that the name of the defendant 
was painted or inscribed on the motor vehicle which inflicted the 
injury constitutes prima facie evidencc that the defendant whose 
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name or identifying insignia appears thereon was the owner of such 
vehicle and that the driver thereof was operating i t  for and on be- 
half of the defendant." Even if i t  should be held that the quoted rule 
applies to others than "common carriers of freight . . . operating 
tractor-trailer units, on public highways," which the Court in Free- 
man v. Riggers Brothers, Inc., 260 N.C. 300, 132 S.E. 2d 626, found 
i t  unnecessary to decide, the rule is a t  least limited to cases in which 
the name of the defendant was inscribed on the very motor vehicle 
which inflicted the injury. The opinion in Knight v. dssociated Trans- 
port, supra, made reference to the large number of the defendant's 
tractors and trailers in operation on the public highways, and the 
rule was adopted as "a just one, and well-nigh necessary if those 
who happened to be injured by the negligent operation of such equip- 
ment are to have the protection to which they are justly entitled." 
No such necessity appears in the present case, and we sec no legit,- 
imate rcason to stretch the rule to the extent which we would be re- 
quired to do in order to make good the deficiencies in plaintiff's 
proof in the present case. 

For failure of the evidence to support crucial findings of fact, 
there must be a 

New trial. 

MALLARD, C.J., and BRITT, J . ,  concur. 

STATE OF NORTH CAROLINA V. WILIJIIAM ATAGXANDER WALKER 
No. 7014SC49 

(Filed 1 April 1970) 

1. Crin~inal Law # 13% credit on prison sentence - confinement 
awaiting trial 

Defendant is not entitled to credit on his sentence for time spent in 
custody in lieu of bond while awaiting trial. 

2. Criminal Law 13% crcdit on prison sentence - confinement for 
mental evaluation 

Defendant is nat entitled to credit on his sentence for time spent in 
custody during a sixty day commitment to a state hospital for mental 
evaluation prior to trial. 

3. Criminal Law # 13% credit on prison sentence - confinement 
pending appeal 

Defendant is not entitled to credit on his sentence for time spent in 



N.C.App.1 SPRING SESSION 1970 549 

custody pending appeal prior to 22 April 1969, the effective date of Ch. 
266, Session Laws of 1969. 

4. Criminal Law 5 177- remand of cause for correction of judgment 
Where defendant was indicted for the felony of assault with intent to 

commit rape, and the judgment recites that defendant entered a plea of 
nolo contendere "as charged," but on prior appeal the Court of Appeals 
nonsuited the felony charge and directed that defendant could only be 
tried upon the lesser included misdemeanor offense of assault on a female, 
and the seqtence imposed by the trial judge reflects that he was consider- 
ing only the misdemeanor charge, the cause is remanded to the superior 
court for correction of the judgment to show that defendant entered a 
plea of nolo contendere to a charge of assault on a female. 

APPEAL by defendant from Bowman, J., 1 September 1969 Ses- 
sion, DURHAM Superior Court. 

Defendant was originally arrested 22 April 1968 on a warrant 
charging assault with intent to commit rape. Defendant was im- 
mediately released on bond until his preliminary hearing on 7 May 
1968. At the preliminary hearing probable cause was found and de- 
fendant was bound over to superior court to await grand jury action. 
New bond was set and defendant was held in custody from 7 May 
1968 until 13 June 1968, a t  which time he was able to post the re- 
quired appearance bond. 

On 14 June 1968, the superior court: ex mero motu, committed 
defendant to Cherry Hospital for a period of sixty days for mental 
evaluation, aftcr which he was again released on the appearance 
bond which had been posted. 

On 20 November 1968 defendant was tried and convicted of the 
charge of assault with intent to commit rape, and was sentenced to 
a term of five to seven years in prison. Defendant gave notice of 
appeal and perfected his appeal to this court. Appearance bond was 
again set but defendant remained in custody from 20 November 
1968 until 4 February 1969 a t  which time he posted the required 
appearance bond. 

By opinion of this court filed on 30 April 1969 (State v. Walker, 
4 N.C. App. 478, 167 S.E. 2d 18) defendant's conviction was re- 
versed and a new trial ordered on the lesser included offense of 
assault on a female by a male person over the age of eighteen years. 

On 2 September 1969 defendant entered a plea of nolo contendere 
in superior court to the charge of assault on a female, he being a 
male person (G.S. 14-33 as amended in 1969) ; and upon his plea 
was sentenced to a jail term of not less than three nor more than 
six months. Defendant moved the trial judge to allow him credit, 
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on the sentence imposed, for the time previously spent in custody 
in this prosecution. The motion was denied and defendant appealed. 

Attorney General Morgan, by Staff Attorney Shepherd, for the 
State. 

John 6. Randall for defendant. 

The Solicitor has stipulated with defendant as follows: 

"1. That the Defendant-Appellant in this case was in cus- 
tody from May 7, 1968 until June 13, 1968 in licu of bond. 

"2. That the Defendant-Appellant in this case was in cus- 
tody from June 14, 1968 until August 14, 1968 under an order 
for mental and psychiatric observation. 

"3. That the Defendant-Appellant in this case was in cus- 
tody from November 20, 1968, the date of his first trial, until 
February 4, 1969, in lieu of bond pending his appeal." 

Defendant argues and contends, therefore, that he is entitled to 
have his sentence credited with a total of 174 days represented by 
the time he has spent in custody in this prosecution. 

[I] The time! spent in custody, as represented by stipulations 1 
and 2, involve time in custody before defendant's first trial; that 
is, time spent in custody awaiting trial. It seems that the opinion in 
State v. Virgil, 276 N.C. 217, 172 S.E. 2d 28, filed 30 January 1970, 
clearly disposes of defendant's contention. In  Virgil Justice Huskins 
discussed State v. Weaver, 264 N.C. 681, 142 S.E. 2d 633, and there- 
after held: "Thus North Carolina requires that credit be given for 
time served under a previous sentcnce for the same conduct but 
holds that a defendant is not entitled to credit for time spent in 
custody while awaiting trial." 

[2] Defendant argues that nevertheless he is entitled to credit for 
the time spent in custody, without privilege of bond, during his 
sixty day commitment to Cherry Hospital for mental evaluation. 
We perceive no reason why defcndant is entitled to credit for time 
under such commitment any more than a dcfcndant confined, with- 
out privilege of bond, on a capital felony charge; such was the situ- 
ation in Virgil. Defendant has cited to us the case of Cephus v.  
United States dccided in 1967 by the U. S. Court of Appeals for the 
District of Columbia (389 I?. 2d 317), as supporting his contention 
that he is entitled to credit for time spent under commitment for 
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mental evaluation. If it should be conceded that the federal court 
grounded its order on what i t  conceived to be a constitutional re- 
quirement, nevertheless we adhere to the reasoning and holding of 
the Supreme Court of North Carolina. 

[3] Defendant's contention with respect to the time spent in cus- 
tody pending the appeal of his first conviction, as reflected by the 
third stipulation set out above, is likewise disposed of by the holding 
in Virgil, supra. Defendant was in custody from 20 November 1968, 
the date of his first conviction, until 4 February 1969, a t  which time 
he was able to post the required appearance bond. The only statutory 
requirement in North Carolina that  a defendant be given credit for 
time spent in custody pending appeal was first ratified 22 April 1969. 
Chap. 266, Session Laws 1969. None of the time in custody claimed 
by defendant occurred after 4 February 1969. '(Recent enactments 
designed to require credit on a prison sentence for all time spent in 
custody pending appeal are not retroactive . . . ." State v. Virgil, 
supra. 

For the reasons stated i t  was not error for the trial judge to re- 
fuse to give defendant credit on the sentence. 

[4] However, we note that the judgment entered upon defendant's 
second trial recites that ('. . . defendant, through his attorney and 
in his own proper person, tenders a plea of Nolo Contendere as 
charged . . . ." This obviously was an oversight on the part of 
the trial judge, because the only record charge against defendant was 
by indictment charging him with the felony of assault with intent to 
commit rape. This Court, by its opinion upon defendant's first ap- 
peal, effectively directed a nonsuit of the felony as charged in the 
bill of indictment, and directed that defendant could only be tried 
upon the lesser included misdemeanor offense. Also, the sentence im- 
posed by the trial judge reflects that he was considering only the 
lesser included misdemeanor offense. Nevertheless, in order that the 
judgment entered may recite the correct charge to which the plea 
was entered, this cause is remanded to the Superior Court of Dur- 
ham County with instructions that the judgment entered in this case 
on 2 September 1969 be amended to show, that the defendant ten- 
dered a plea of nolo contendere to a charge of assault on a female, 
he being a male person. (G.S. 14-33 (b) (4) ). 

Remanded for correction of recitations in the judgment. 

No error in the judgment imposing sentence. 

' BRITT and GRAHAM, JJ., concur. 
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STATE V.  HAITH AND STATE 2). MILES 

STATE OF NORTH CAROLINA V. J IM HAITH 
-AND - 

STATE OF NORTH CAROLINA V. JERRY MILES 

No. 7015SC57 

(Filed 1 April 1W0) 

1. Ckhinal Law § 92-- consolidation of cases for trial - discretion of 
court 

Trial court had the discretion to allow a motion to consolidate for trial 
charges of felonious assault against two defendants. 

2. Criminal Law 86- impeachment of defendant - prior convictions 
For the purpose of impeaching defendant's credibility as  a witness, the 

solicitor may cross-examine him as to collateral matters, including other 
criminal offenses and degrading actions, provided the questions are based 
on information and are  asked in good faith. 

3. Assault and Battery 14- intent to kill - serious bodily injury - 
sufficiency of evidence 

In  this prosecution for felonious assault, the trial court properly denied 
defendants' motion to dismiss "insofar as the intent to kill or resulting in 
serious bodily injuries." 

4. Assault and Battery § 15-- felonious assault - instructions 
I n  this prosecution for  felonious assault, the trial court did not fail to 

instruct the jury in accordance with G.S. 1-180. 

5. Assault and Battery 17- assault with a deadly weapon - punish- 
ment 

Sentence of imprisonment of not less than 18 nor more than 24 months 
for assault with a deadly weapon is within the limits set by G.S. 14-33 
and is not excessive. 

APPEAL by defendants from Brewer, J., August 1969 Session of 
ALAMANCE County Superior Court. 

Jim Haith was tried on a bill of indictment,'in proper form, 
charging him with felonious assault on Clifton Sellars. Jerry Miles 
was similarly charged with felonious assault on Roosevelt Sellars. 
The cases were consolidated for trial. Both defendants were repre- 
sented a t  their trial by the same privately employed counsel who 
represents them on this appeal. 

Evidence for the State, in pertinent part, tended to show the 
following: On 26 May 1969 Clifton and Roosevelt Sellars were at  
"Mrs. Moody's Dance Hall" in Alamance County. Subsequently, 
the defendants, Jerry Miles and Jim Haith arrived in a black Olds- 
mobile. Around midnight Miles and Haith came up to where Clifton 
and Roosevelt were sitting. Both defendants opened up and displayed 
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"'hookbill knives." Haith announced, "We are going to have a cur- 
few on tonight." Miles then struck Clifton and Roosevelt with his 
fist. Clifton started running and was pursued by Haith who grabbed 
him by the shoulder and cut him from the right shoulder down to the 
middle of his back. Clifton continued to run and got away. Haith 
yelled, "I tried to kill him, I tried to kill him." Clifton was later 
taken to the hospital where about 77 stitches were taken to sew up 
his wounds. While Haith was thus occupied with Clifton, Miles cut 
Roosevelt on the arm, neck and "on the back of his head down to 
his ear." Roosevelt ran away and was later treated a t  the hospital 
where seven stitches were taken to sew up his arm and eleven to 
close the lacerations on his head. There were knife scratches on his 
neck. Roosevelt testified that he had known Haith for about four 
years but knew Miles only as a member of a gang that Miles runs 
around with which is known as the "Rawhut Street Gang." Clifton 
and Roosevelt Sellars are brothers and live on a farm in Caswell 
County. 

The defendant, Jerry Miles, testified on direct examination, in 
part, as follows: He lives in Burlington and has been "tried of 
breaking, entering, interfering with the police and one traffic viola- 
tion." He was in the dance hall when Clifton and Roosevelt Sellars 
were cut but he did not participate in the fight or cutting. He saw 
one George Miles cut both Clifton and Roosevelt Sellars. Jim Haith 
was not present when this took place. 

Jim Haith testified, in part, as follows: He and his girl friend 
left the dance hall between 11 :OO and 11:30 p.m. They first went to 
his mother's house and then to the home of his girl friend where he 
remained for about an hour. He did not return to the dance hall. 
During the time he was there he did not see Clifton or Roosevelt 
Sellars. The reason his girl friend was not in court was that her child 
was sick. 

Garland Crisp, a witness for the defendants, testified that he saw 
the cuttings but did not see either of the defendants a t  the dance 
hall a t  the time of the fight. He saw George Miles cut both of the 
prosecuting witnesses. Bobby Isley, another witness for the defend- 
ants, testified: that he lives on Rawhut Street in Burlington and was 
present when the cuttings took place; that Jerry Miles was present 
and Jim Haith was not present. and that he saw George Miles cut 
both of the prosecuting witnesses. The final defense witness was Mr. 
James Robinson who testified that he had known Jerry Miles for 
about six years; that he had coached Miles in football and super- 
vised his work in the Neighborhood Youth Corps and that, although 
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he had heard that  Miles served a prison sentence for breaking and 
entering, he considered him to be a person of good character. 

Clifton Sellars was recalled by the State and testified that  he 
knew George Miles but that  George Miles did not cut him and that  
he did not recall his being present when he was cut. 

The jury found defendants guilty of assault with a deadly wea- 
pon. A judgment imposing a prison sentence of not less than eighteen 
(18) or more than twenty-four (24) months was entered as  to each 
defendant. Both defendants appealed. 

Attorney General Robert Morgan by Trial Attorney Charles M. 
Hensey for the State. 

John D. Xanthos for defendant appellant. 

VAUGHN, J. 

[I] The defendants bring forward twcnty-five assignments of er- 
ror. All are found to be without merit. The first assignment of error 
is to the allowance of the motion to  consolidate the cases for trial. 
I n  the prescnt case this was a matter so clearly within the discre- 
tion of the trial judge that we do not deem i t  necessary to discuss 
the exception. State v. Bryant, 250 N.C. 113, 108 S.E. 2d 128. As- 
signment of Error No. 1 is overruled. 

121 It is cqually well settled that, for the purpose of impeaching 
defendant's credibility as a witness, the solicitor may cross-examine 
him as to collateral matters, including other criminal offenses and 
degrading actions, provided the questions are based on information 
and asked in good faith. 2 Strong, N.C. Index 2d, Criminal Law, $j 
86. p. 607. The defendants7 Assignments of Error Nos. 2 and 3, bascd 
on such cross-examination of the defendant Miles, are overruled. We 
have also considered defendants' Assignmcnts of Error Nos. 4, 5 a d  
6 and find them to be without merit. 

[3] At the conclusion of all the evidence, the defendants' attorney 
made the following motion: "On the charge of assault with intent to  
kill resulting in serious bodily injuries, we ask the Court to allow 
motion to dismiss insofar as the intent to kill or resulting in serious 
bodily injuries." The defcndants' scventh assignment of error is that  
the court denied this motion. Suffice to say that, even from the sum- 
mary of the cvidence set out in this opinion, i t  is readily apparent 
that  the motion was properly denied. This assignment of error is 
overruled. 

[4] Assignments of Error numbered 8 through 24 inclusive, all r3- 
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late to the defendants' contention that the trial judge failed to in- 
struct the jury properly as required by G.S. 1-180. Typical of these 
is Assignment of Error No. 9 vhich is directed to the following in- 
struction by the court: "Your duty is to find the facts from the 
evidence and apply to those facts the law as given to you in these 
instructions." I t  is difficult to perceive how the defendants contend 
this to be prejudicial. At any rate, we do not deem i t  so. Assign- 
ments of error 8 through 24 are overruled. 

151 The defendants, in their final assignment of error assert "that 
the prison sentcnce was excessive and not authorized by law. This 
is indeed one of the vital questions presented by this appeal." The 
answer to defendants' question may be found in G.S. 14-33 which 
provides, among other things, that assault with a deadly weapon is 
punishable "by a fine in the discretion of the court, imprisonment 
not to exceed two (2) years, or both such fine and imprisonment." 
The prison sentence of not less than eighteen (18) or more than 
twenty-four (24) months, which was imposed on each defendant, is 
within the limits of this statute, We have reviewed the entire record 
and find no prejudicial error. 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 

BARBARA W. ALLEN V. MILTON B. ALLEN 

No. 7014DC129 

(Filed 1 April 1970) 

1. Divorce and Alimony 3 2% moditication of child custody or sup- 
port order 

A court order affecting the custody or support of a minor child may be 
modified or vacated a t  any time upon motion in the cause and a showing 
of changed circumstances by either party or anyone interested. G.S. 
50-13.7 (a ) .  

2. Divorce and Alimony 3 23- modification of child support - burden 
of proof 

The original decree ordering the payment of money for child support 
is an adjudication by the court as  to what was reasonable and proper a t  
the time it was made, and the party requesting modification of such decree 
has the burden of proving, by preponderance of the evidence, that a ma- 
terial change of circumstances has occurred. 
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3. Appeal and Error 5 57- appellate review of findings of fact 
The trial court's findings of fact are conclusive if supported by any 

competent evidence, and a judgment supported by such findings will b e  
affirmed on appeal. 

4. Appeal and Error 5 57- sufficiency of findings to support judgmenl 
-immaterial findings unsupported by evidence 

Ordinarily, when the findings which are supported by competent evi- 
dcnce are  sufficient to support the judgment, the judgment will not be 
disturbed because another finding which does not affect the conclusions is 
not supported by the evidence. 

5. Divorce and Alimony 5 23- amount of child support - discretion 
of court 

The amount which a father should pay for the support of his child is 
a matter for the trial judge's determination, reviewable only in case of 
an abuse of discretion. 

6. Divorce and Alimony 5 23-- denial of increase in child support - 
material finding of fact unsupported by evidence 

Where trial court's order denying motion of plaintiff mother for an in- 
crease in defendant father's payments for child support was based in part 
on a finding of fact that the mother has a net income of $1100 each month 
in addition to money paid by defendant, which finding was unsupported 
by the evidence, the cause must be remanded for proper findings and de- 
termination thereon a s  to whether the child support payments should be  
increased. 

APPEAL by plaintiff from Moore, District Judge, 29 September 
1969 Session of DURHAM County District Court. 

Plaintiff and defendant were married on 4 August 1956. One child 
was born of this marriage. The parties were subsequently divorced. 
Plaintiff thereafter married and was subsequently divorced from 
Dan K. Edwards. One child was born of this later marriage. Both 
children arc in the custody of the plaintiff who lives in Alexandria, 
Virginia. A judgment entered in the Durham County Civil Court 
on 7 October 1959 provided, among other things, that defendant was 
to pay $22.50 each week for the benefit and support of the minor 
child born of the marriage of the parties. 

On 16 September 1969 plaintiff filed a motion in thc cause alleg- 
ing that the defendant was several hundred dollars in arrears; that 
defendant's income had substantially increased and that the amount. 
necessary to support the child had substantially increased. Plaintiff 
asked that the defendant be required to show cause; (1) why he 
should not be held in contempt for failure to comply with the court 
order, (2) why the payments theretofore ordered should not be in- 
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creased and (3) why the court should not make an allowance to 
plaintiff's attorney for the prosecution of the matter. 

The motion was heard in the district court on 29 September 1969. 
Both parties were represented by counsel and presented evidence. 
The district judge entered an order which required the defendant to 
pay four hundred ($400.00) dollars before 1 November 1969 and 
after that date to continue to make weekly payments of twenty-two 
and 50/100 ($22.50) dollars pursuant to the judgment entered 7 
October 1959 in Durham Civil Court. The judge denied plaintiff's 
prayer for counsel fees. Plaintiff appeals. 

Newsom, Graham, Strayhorn & Hedrick by Ralph N .  Strayhorn 
and E. C. Bryson, Jr., for plaintiff appellant. 

Norman E. Williams for defendant appellee. 

11, 21 A court order affecting the custody or support of a minor 
child may be modified or vacated a t  any time, upon motion in the 
cause and a showing of changed circumstances by either party or 
anyone interested. G.S. 50-13.7(a). The original dccree ordering the 
payment of money is an adjudication of the court as to what was 
reasonable and proper a t  the time i t  was made. The burden of prov- 
ing, by preponderance of the evidence, that a material change in the 
circumstances has occurred, is upon the party requesting the modi- 
fication. 2 Lee, N. C. Family Law, $ 153, p. 230. 

13, 61 The court's findings of fact are conclusive if supported by 
any competent evidence and a judgment supported by such findings 
will be affirmed. 1 Strong, N. C. Index 2d, Appeal and Error, § 57, 
p. 223. Plaintiff contends that so much of the following finding of 
fact as appears in brackets is not supported by the evidence. 

"3. That the defendant, Milton B. Allen, has an income of 
about Sixty-One Hundrcd ($6,100.00) Dollars per year after 
deductions and [the Court concludes that the Twenty-Two and 
50/100 ($22.50) Dollars per week payment will be a fair and 
equitable amount to allot for the support of his minor child, 
Anna Maria Allen, and a t  the t,ime will not increase the amount 
of weekly support in that plaintiff in this action has an income 
of approximately Eleven Hundred and no/100 ($1,100.00) Dol- 
lars each month after deductions over and above any money 
paid in by Milton B. Allen, the defendant] ;" 

Insofar as  the exception relates to the income of the plaintiff, i t  is 
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well taken. The only evidence relating to funds received by the plain- 
tiff, othcr than those paid by defendant, tends to show: that from a 
gross $140.00 per week, her weelily take home pay is $105.83; that 
she receivcs $300.00 per month from Dan K. Edwards and that she 
receives between four and five hundrcd dollars cach year from her 
father. It is evident, thereforc, that the finding, ". . . that plain- 
tiff . . . has an income of approximately Eleven Hundred and 
no/100 ($1,100.00) Dollars each month after deductions over and 
above any moncy paid by the dcfcndant . . ." is not supported by 
evidence. 

141 Ordinarily, when the findings which arc supported by compe- 
tent evidence are sufficient to support the judgment, the judgment 
will not be disturbed bccause another finding which does not affect 
the conclusions is not supported by the evidence. King v. Insurance 
Company, 258 N.C. 432, 128 S.E. 2d 849. Here, however, we cannot 
say that the erroneous calculation did not affect the actions of the 
trial judge when he declined to increase the weekly payments of the 
defendant. 

All the other findings of fact, properly excepted to, are supported 
by competent evidence and will not be disturbed. Plaintiff's re- 
maining assignments of error are overruled. 

15, 61 We do not suggest that the trial judge should have ordered 
or abused his discretion when he declined to order, an increase in de- 
fendant's payments, especially in view of defendant's earnings. It 
is well settled that the amount which a father should pay for the 
support of his child is a matter for the trial judge's determination, 
reviewable only in case of an abuse of discretion. Teague v. Teague, 
272 N.C. 134, 157 S.E. 2d 649. Here, however, the exercise of such 
discretion was based in part on a material finding of fact not sup- 
ported by the evidence. The order appealed from is vacated and the 
cause is remanded for proper findings and determination pursuant 
to law. 

Vacated and remanded. 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE O F  NORTH CAROLINA v. CLYDE ROYAL 

No. 7023SC132 

(Filed 1 April 1970) 

1. Criminal Law §a 102, 170- argument to jury outside the record - 
instructions - harmless error 

While arguments to the jury should be based on the evidence or on that 
which may be properly inferred from the case, the argument of counscl 
outside the record ordinarily will be cured by the court's action promptly 
sustaining objection to the argument and cautioning the jury not to con- 
sider it. 

2. Automobiles § 128; Criminal Law §§ 99, 170- drunken driving - argument to jury - breathalyzer results in other cases - comment 
by court - expression of opinion 

In  this prosecution for drunken driving wherein the State introduced 
evidence of the results of a breathalyzer test showing that defcndant's 
blood contained .15% alcohol, and defense counsel improperly argued to 
the jury that in  other cases tried the same week the breathalyzer indi- 
cated 29 or .30, the trial court erred in commenting that his own recollec- 
tion was that breathalyzer results introduced in other cases indicated .I8 
and .I9 instead of instructing the jury to disregard the improper argument, 
since the court's statement may have intimated to the jury that in the 
court's opinion the State's breathalyzer evidence was strong when com- 
pared with similar evidence in unrelated cases. 

3. Automobiles 5 128; Criminal Law 102, 170- improper argu- 
ment of solicitor 'and counsel - instructions to jury 

In this prosecution for drunken driving, the jury should have been in- 
structed unequivocally not to consider the argument of defense counsel 
or the solicitor a s  to what the evidence was in  other drunken driving 
cases, how successful the officers had been in similar cases, or how other 
defendants had pleaded to similar charges. 

4. Automobiles 9 126; Criminal Law § 88; Witnesses 5 8- drunkcn 
driving - cross-examination of arresting officer - statements by de- 
fendant at time of arrest 

In this prosecution for drunken driving, the trial court erred in ruling 
that the arresting officer could not be questioned on cross-examination re- 
garding any statement made by defendant a t  the time of arrest unless de- 
fendant first took the stand and testified, since defendant should have been 
permitted to cross-examine the oficcr regarding statements made by de- 
fendant a t  the time of arrest, if for no other purpose than to attempt 
to show that defendant talked intelligently and was in control of his 
mental faculties. 

APPEAL by defendant from McConnell, J., Septembcr 1969 Ses- 
sion of ALLEGHANY Superior Court. 

Defendant was tried upon a bill of indictdnent charging him with 
having operated a motor vehicle upon the public highways of Alle- 
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ghany County on 18 February 1969 while under the influence of in- 
toxicating liquor. substantial evidence in support of the charge was 
offered by the State, including the results of a breathalyzer test which 
indicated that defendant's blood contained 0.15% alcohol a t  the 
time the test was administered shortly after defendant was arrested. 
The jury returned a verdict of guilty and from judgment imposed 
thereon defendant appealed. 

Robert Xorgan, Attorney General, by William W.  Melvin, As- 
sistant Attorney General, and T.  Buie Costen, Staff  Attorney, for 
the State. 

Arnold L. Young and Franklin Smith for defendant appellant. 

GRAHAM, J. 
The record indicates that during the solicitor's argument to the 

jury the following transpired: 

"MR. SMITH: [Defense counsel] I object to Mr. Moore's 
argument in that he is arguing to the jury that the fact that the 
other people have come into court and pled guilty this week is 
an indication that the officers do a good job, with - - - 
BY THE COURT: - - - I believe you all brought that 
out in your own argument. OVERRULED. EXCEPTION. 

MR. MOORE: [The Solicitor] I will just withdraw it. 

BY THE COURT: Let the record show that the defendant's 
attorney in the argument to the jury argued that all the other 
cases which have been tried this wcck i t  was brought out that 
the breathalyzer indicated a greater amount than the present 
case, in fact they argued that they were all .29, .30, when in 
fact some were .18 and .19, as I recall .19, and that was not ob- 
jected to by the State. Proceed with the argument, Mr. Moore." 

[I] Although the jury arguments of counsel are not set forth in 
thc record, the above colloquy indicates that both the solicitor and 
counsel for defendant argued to the jury about matters outside the 
record. "Arguments to a jury should be fair and based on the evi- 
dence or on that which may be properly inferred from the case." 
State v .  Miller, 271 N.C. 646, 659, 157 S.E. 2d 335; State v .  Spence, 
271 N.C. 23, 155 S.E. 2d 802. Ordinarily, the argument of counsel 
outside the record will be cured by the court's action promptly sus- 
taining objection to the argument and cautioning the jury not to 
consider it. Highway Commission v. Peurce, 261 N.C. 760, 136 S.E. 
2d 71; 7 Strong, N.C. Index 2d, Trial, $ 11. 
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[2] Here i t  appears the court sought to cure the transgression of 
defense counsel by refuting his impropcr argument rather than by 
charging the jury not to consider it. In commenting that his own 
recollection was that breathalyzer results introduced in other cases 
indicated .18 and .19, rather than higher as argued by defendant, 
the court inadvertently niade an argument for the State. "The slight- 
est intimation from a judge as to the strength of the evidence . . . 
will always have great weight with a jury, . . ." State v. Ownby, 
146 N.C. 677, 678, 61 S.E. 630. The court's statement could vcry well 
have intimated to the jury that in the court's opinion the State's 
breathalyzer evidence was strong when compared with similar evi- 
dence in other unrelated cases. This was error. The jury should not 
have been enronraged in any way to compare the extent of defend- 
ant's intoxication with that of other defendants who had been tried 
earlier in the court session. 
[3] Evidence that had been introduced in other cases was irrele- 
vant and incompetcnt and the jury should have been instructed un- 
equivocally not to consider the arguments of defense counsel or the 
solicitor as to what the evidence was in other cases, how successful 
the officers had been in similar cases, or how other defendants had 
pleaded to similar charges. See Highway Commission v. Pearce, 
supra, wherein an improper argument to the jury about the success 
of an appraiser for the Highway Commission in other cases, which 
was not in evidence, was held cured by prompt objection and jury 
instruction not to consider said argument. 
141 Defendant strennously contends that he was unduly restrictcd 
in his cross-examination of the arresting officer. The record indicates 
that the trial judge ruled that the officer could not be questioned on 
cross-examination regarding any statement made by defendant a t  
the time of the arrcst unless the defendant first took the stand and 
testified. The court stated: "Nothing that the defendant said is ad- 
missible in evidence a t  this time, and I don't want any further ques- 
tioning about it." We agree that such a general ruling by the trial 
court was too restrictive. Testimony of the arresting officer on direct 
examination tended to show that defendant's mentaI and physical 
faculties were substantially impaired. Defendant should have been 
permitted to cross-examine the officer regarding statements made by 
the defendant a t  the time of the arrest, if for no other purpose than 
to attempt to show that defendant talked intelligently and was in 
control of his mental faculties. 

New trial. 

BROCK and BRITT, JJ., concur. 
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GENEVIEVE HATCHER v. BRUCE Y. HATCHER 

No. 7010DC110 

(Filed 1 April 1970) 

1. Divorce a n d  Alimony 5 1 6  alimony pendente l i te  - necessity fo r  
a n d  sufficiency of findings of fact  

G.S. 60-16.8(f) requires the trial judge to make findings of fact upon 
an application for alimony pendente Zite; although the judge need not 
make findings as to each allegation and evideutiary fact, i t  is necessary 
for him to make findings from which it  can be determined on appellate 
review that an award of alimony pendente lite is justified. 

2. Divorce a n d  Alimony 5 1- alimony pendente lit& - order  - in- 
sufficiency of findings 

Order of the trial court directing the husband to pay alimony pendente 
Zite to the wife and counsel fees to her attorney, held erroneous where 
there were no findings of fact that the husband abandoned the wife and 
that he was capable of making the required payments. G.S. 50-lG.S(f),, 
G.S. 50-16.3(a) ( I ) ,  G.S. 50-lG.S(a). 

3. Rules  of Civil Procedure § 52; Divorce a n d  Alimony 5 1- ali- 
mony pendente lite - necessity f o r  findings - Rule  52 (a )  (2) 

The provision of Rule 52(a) (2) that the trial judge is not required to  
make findings of fact unless requested to do so by a party does not abro- 
gate the specific requirement of G.S. 50-16.8(f) that the trial judge shall 
make findings of fact upon an application for alimony pendente lite. 

4. Rules of Civil Procedure 5 1- scope of rules - general application 
The Rules of Civil Procedure are of general application and do not 

abrogate the requirements of a statute of more specificity. 

APPEAL by defendant from Bamette, District Judge, 1 Novem- 
ber 1969 Session, WAKE District Court. 

This is an action for alimony without divorce brought by plain- 
tiff-wife alleging constructive abandonment by the defendant-hus- 
band. I n  her complaint plaintiff alleged: Tha t  the partics were mar- 
ried on 26 October 1968 and lived together as man and wife until l 
June 1969; that  on 31 May 1969 defendant threatened plaintiff with 
violcnce and ordered her out of their house; that  the plaintiff, pur- 
suant to defendant's order to "get out" and fearing for her safety, 
took her two children by a previous marriage and lcft the home shc 
had shared with the defendant; that  the above acts were not pro- 
voked by the plaintib; that no children were born to this marriage; 
that  the plaintiff is forty eight years old and unable to obtain gain- 
ful employment; and that  defendant has failed and refused to pro- 
vide support for plaintiff, and still refuses even though he has SUB- 
cient income to do so. 
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Defendant answered, alleging as a defense: that a t  no time dur- 
ing the marriage had he abused or threatened the plaintiff; that shc 
left the home voluntarily; that he offered to provide support for the 
plaintiff if she would live in his home; and that he has never refused 
to support her. Defcndant also offered affidavits concerning his past 
life, his general character and reputation in the community, and his 
financial condition. 

After a hearing set for determination of plaintiff's motion for 
alimony pendente lite and reasonable attorney's fees, the district 
judge entered an order dated 12 November 1969 which provides in 
pertinent part as follows: 

('. . . i t  appearing to the court from the pleadings and affi- 
davits submitted and from the oral testimony introduced by 
both the plaintiff and the defendant that the plaintiff is a de- 
pendent spouse without the means with which to support her- 
self and is entitled to the relief demanded and that the plain- 
tiff has not sufficient means to defray the proper and necessary 
expenses of this action, including reasonable attorney's fees; 

?9 - . .  
Defendant appealed. 

T. Yates Dobson, Jr., for defendant appellant. 

McDaniel and Fogel, by L. Bruce McDaniel, for plaintiff up- 
pellee. 

The only question presented by this appeal is whether the order 
appealed from contains sufficient findings of fact to support an 
award of alimony pendente lite and counsel fees. 

[I] G.S. 50-16.8(f), which is applicable to this case, provides: 
"When an application is made for alimony pendente lite, the parties 
shall be heard orally, upon affidavit, verified pleading, or other 
proof, and the judge shall find the facts from the evidence so pre- 
sented." (Emphasis added.) As pointed out by Parker, J., in Blake v. 
Blake, 6 N.C. App. 410, 170 S.E. 2d 87, the present statutory re- 
quirement for findings of fact by the trial judge in pendente lite 
awards of alimony is a departure from the practice as i t  existed 
prior to 1 October 1967. 

[2] If i t  can be said that the trial judge has sufficiently found that 
the plaintiff is a dependent spouse (50-16.3(a)), and that he has 
sufficiently found that the plaintiff does not have sufficient means 
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whereon to subsist during the prosecution of the suit and to defray 
the necessary expenses thereof (50-16.3 (a) (2) ) ; nevertheless the 
order as entered is devoid of a finding that defendant abandoned 
plaintiff so as to entitle her to relief in her action for alimony with- 
out divorce and to alimony pendente lite upon this motion (50- 
16.3 (a) (1) ). Also the order is devoid of a finding that the defend- 
ant is capable of making the payments required (50-16.5(a)). 

[I] We do not interpret G.S. 50-16.8(f) to require the trial judge 
to make findings as to each allegation and evidentiary fact pre- 
sented. Blake v. Blake, s u p a .  However, i t  is necessary for the trial 
judge to make findings from which it can be determined, upon ap- 
pellate review, that an award of alimony pefidente lite is justified 
and appropriate in the case. 

13, 41 Plaintiff-appellee contends that Rule 52(a) (2) of the Rules 
of Civil Procedure (G.S. Chap. lA) ,  which became effective January 
1, 1970, is controlling in this case and that the judge was not re- 
quired to make findings of fact unless requested to do so by a 
party. We do not agree. The Rules of Civil Procedure are of general 
application and would not abrogate the requirements of a statute 
of more specificity. Therefore, since G.S. 50-16.8(f) refcrs specifically 
to an application for alimony pendente lite, i t  would control in the 
case before us. 

This case is remanded for rehearing on plaintiff's motion for ali- 
mony pendente lite and attorney's fees. 

Error and remanded. 

BRITT and GRAHAM, JJ., concur. 

STATE OX' NORTII CAROLINA V. AIJJEN SHANKLE 

No. 7020SC94 

(Filed 1 April 1970) 

1. Assault and Battery 5 14-- 'Lserious injury" -sufficiency of evi- 
dence 

In a prosecution for assault with a deadly weapon with intent to kill 
inflicting serious injury, the State's evidence that the prosecuting witness 
was shot in the right wrist and required medical treatment is held suffi- 
cient for the jury on the question of serious injury. 
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2. Assault and Battery 5 14- felonious assault - sufficiency of evi- 
dence 

I n  a prosecution of defendant, together with two co-defendants, for as- 
saulting the prosecuting witness with a rifle with intent to kill inflicting 
serious injury, defendant was not entitled to a directed verdict on the 
ground that the State's evidence showed that he did not fire a shot a t  
the witness, since there was sufficient evidence that defendant went to 
the witness' home in the company of the co-defendants and left with 
them, and that defendant brought the rifle to the co-defendants who fired 
the shots resulting in serious injury. 

APPEAL by defendant from Crissman, J., 10 October 1969 Ses- 
sion of RICHMOND Superior Court. 

Allen Shankle, defendant herein, was charged with assault with 
a deadly weapon with intent to kill infl.ict,ing serious bodily injury 
not resulting in death. Defendant was represented by court-appointed 
counsel, was tried on the indictment and convicted. He appealed from 
the judgment entered on the verdict. 

The evidence for the State tends to show that the defendant, his 
brother Richard Shankle, and Horace Strickland camc to the trailer 
home of William Napier around 11:20 p.m. on 12 May 1969 to get 
a carburetor which Strickland had purchased from Napier. Napier 
got the carburetor and handed i t  to Strickland, a t  which time Allen 
Shankle approached with a rifle and handed i t  to Strickland. Strick- 
land then pointed the rifle a t  Napier and said "I'm good mind to 
just kill you.", to which Napier replied that they were drunk and 
should go home and come back when they got straightened out. 
Strickland then fired two shots into the trailer and, a t  Richard's re- 
quest, handed the rifle to Richard who fired three more shots into 
the trailer. Napier, who had been standing in his doorway, moved 
back into the trailer to escape injury but was hit in the right wrist 
by one of the bullets. Allcn Shankle did not fire the rifle and the 
three men left after the fifth shot was fired. As a result of the 
wound, Napier went to the doctor, who administered medication and 
bandaged it. Napier went to the doctor a second time as a result of 
the wound and a scar still remains on his wrist. Napier testified that 
he was not drunk or drinking a t  the time in question. 

Napier's testimony was substantially corroborated, without con- 
flict, by his father and by Deputy Sheriff Robert Taylor. 

Defendant's evidence, based on the testimony of Richard Shankle, 
tends to agree in substance with the State's evidence insofar as plat- 
ing the three men at  Napier's home a t  the time in question. However, 
Richard testified that though the three men had been drinking, 
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Napier also was ('high" and was the one who actually fired all of 
the shots. 

Attorney General Robert Morgan b y  Assistant Attorney General 
Millard R .  Rich and S ta f f  Attorney T .  Buie Costen for the State. 

James H.  Pit tman for defendant appellant. 

By his first assignment of error defendant contends that the war- 
rant charged defendant with a misdemeanor, that the indictment 
charged a felony and the court erred in allowing the defendant to 
be tried on the indictment since he was entitled to a preliminary 
hearing on the felony charge. Defendant cites no authority for this 
position. He candidly admits that the bill of indictment is completely 
proper and concedes, in his argument, that this assignment of error 
is without merit. 

[I] By assignment of error No. 2 defendant contends that he 
should not have been convicted of inflicting a serious injury when 
there was no evidence of any serious injury, only the injury to Napier's 
wrist. Whether that injury was serious is a jury question and is to 
be determined by the particular facts disclosed by the evidence. 
State v. Ferguson, 261 N.C. 558, 135 S.E. 2d 626 (1964). The jury 
found Napier's injury to be serious. Assignment of error No. 2 is 
overruled. 

[2] Defendant, in assignment of error No. 3, contends that the 
court should have directed a verdict of not guilty as to Allen Shankle 
since there was no cvidence that the three men were acting in con- 
cert or that Allen Shankle harmed or attempted to harm Napier. 
Defendant cites no authority for this position. The record contains 
no motion for dismissal as to this defendant a t  any stage of the 
trial. In any event, there is sufficient evidence in the record to war- 
rant the court's sending the case to the jury. There is evidence that 
Allen Shankle rode in the same car with the other two men to Napier's 
home, that he brought the rifle to Horace Strickland and that he left 
with them. Assignment of error No. 3 is overruled. 

For the reasons stated herein we find 

No error. 

MALLARD, C.J., and VAUGNN, J., concur. 



N.C.App.1 SPRING SESSION 1970 667 

BLAIR AUTO COMPANY, INC. v. OSCAR McLAIN AND WIFE, NORA McLAIN 

No. 7012DC55 

(Filed 1 April 1970) 

1. Process 9 1- service of process - jurisdiction 
Service of process, unless waived, is a jurisdictional requirement. 

2. Judgments §§ 14, 20- setting aside default judgment - nouservice 
of process 

Where the summons and complaint were not served on defendant, the 
default judgment entered in the action was void, and the proper pro- 
cedure to attack it was by motion in the cause. 

3. Trial 18; Judgments § 34- sctt,ing aside judgment - motion 
ill the cause - questions of fact 

A motion in the cause to set aside a judgment presents questions of 
fact and not issues of fact ;  and it is for the court to hear the evidence, 
find the facts, and render judgment. 

4. Judgments 5 34- setting aside default judgment - motion in the 
cause - sufEcicncy of evidence 

On motion in the cause to set aside a default judgment on the ground 
that the summons had never been served on the movant, trial court's 
finding that the movant had been properly served with process held sup- 
ported by the evidence. 

APPEAL by defadant ,  Nora McLain, from Hewing, District 
Judge, a t  the 25 August 1969 Session of CUMBERLAND County Dis- 
trict Court. 

On 26 January 1967 plaintiff instituted suit against Oscar McLain 
and wife, Nora McLain to recover a sum alleged to be due on an 
account. The sheriff's return on the summons shows that personal 
service was made on Oscar McLain and Nora McLain on 27 Jan- 
uary 1967. On 11 April 1967 judgment by default final was cntcrcd 
against the defendants, the court finding that personal service had 
been made on the defendants on 27 January 1967 and that no answer 
or other pleadings had been filed by the defendants. 

On 9 June 1969 Nora McLain filed a motion in the cause in which 
she alleged that the summons had ncver been served on her. She 
asked that the judgment against her be set aside and that she be 
allowed a reasonable time to file answer. It appears that Oscar 
McLain died on 13 September 1968. 

A hearing on this motion was held in the District Court of Cum- 
berland County on 25 August 1969. The parties offered evidcnce to 
support their respective contentions relating to whether Nora Mc- 
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Lain was served with process. From an order determining that there 
was legal service of process of Nora McLain on 27 January 1967 
and denying her motion to set aside the judgment, the defendant 
appeals. 

Williford, Person and Canady b y  N. H .  Person for plaintiff ap- 
pellee. 

Anderson, Nimocks & Broadfoot b y  Henry L. Anderson, Jr., for 
defendant appellant. 

[I-31 Service of process, unless waived, is a jurisdictional require- 
ment. If the summons and complaint were not served on defendant, 
the default judgment dated 11 April 1967 is void, and the proper 
procedure to attack i t  was by motion in the cause. Kleinfeldt v. 
Shoney's, Inc., 257 N.C. 791, 127 S.E. 2d 573. A motion in the cause 
to set aside a judgment presents questions of fact and not issues of 
fact, and i t  is for the court to hear the evidence, find the facts, and 
render judgment. 7 Strong, N.C. Index 2d, Trial, § 18, p. 286. The 
facts found when supported by competent evidence, are conclusive. 
Coker v. Coker, 224 N.C. 450, 31 S.E. 2d 3G4. The following language 
from Harrington v. Rice, 245 N.C. 640, 97 S.E. 2d 239 is pertinent 
here : 

"When the return shows legal service by an authorized offi- 
cer, nothing else appearing, the law presumes service. The ser- 
vice is dcemed established unless, upon motion in the cause, the 
legal presumption is rebutted by evidence upon which a finding 
of nonservice is properly based. Downing v. White,  211 N.C. 40, 
188 S.E. 815; Smathers v. Sprouse, 144 N.C. 637, 57 S.E. 392. 
Upon hearing such motion, the burden of proof is upon the 
party who seeks to set aside the officer's return or the judgment 
based thereon to establish nonservice as a fact; and, notwith- 
standing positive cvidence of nonservice, the officer's return is 
evidence upon which the court m a y  base a finding that service 
was made as shown by the return. Downing v. White ,  supra; 
Long v. Rockingham, 187 N.C. 199, 121 S.E. 461; G.S. 1-592. 

"Service of process, and the return thereof, are serious mat- 
ters; and the return of a sworn authorized officer should not 'be 
lightly set aside.' Burlinghan v. Canady, 156 N.C. 177, 72 S.E. 
324; Mason v. ~Wiles,  63 N.C. 564; Hunter v. Kirk,  11 N.C. 277." 

141 The evidence in the present case was contradictory. There is 
evidence in the record which would have sustained a finding that 
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Nora McLain was not served with process. On the other hand, there 
is competent evidence in the record on which the judge could prop- 
erly base each of his separately numbered findings of fact and his 
determination that she was served with process. The credibility of 
the witnesses and the weight of the evidence was for determination 
by the trial judge in discharging his duty to find the facts. Harring- 
ton v. Rice, supra. The facts found are sufficient to sustain the order 
entered. 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 

MARGARET H. RADFORD v. BRUCIC P. RADFORD 

No. 7010DC117 

(Filrtl 1 April 1970) 

1. Divorce and Alimony § 1- right to alimony - abandonment by 
husband - cruel treatment of wife and daughter - fear of safety 

Plaintiff wife's right to alimony was established by the trial court's 
findings, supported by competent evidence, that defendant husband without 
provocation assaulted and threatened to kill plaintiff and their minor 
daughter and through his cruel treatment compelled them to leave the 
home for fear of their safety, and the findings are  binding on appeal. 

2. Divorce and Alimony 3 1 R  dependent spouse - right to alimony 
- separate income 

Findings that plaintiff wife worked and had a separate income did not 
preclude the trial court from determining that plaintiff was a dependent 
spouse and that defendant was a supporting spouse, where there was 
plenary evidence to show that she was substantially dependent upon de- 
fendant and in substantial need of his support. G.S. 50-16.1(3). 

APPEAL from Barnette, District Judge, 22 September 1969 Ses- 
sion of WAKE County District Court. 

Plaintiff instituted this action for alimony, custody and support 
on 12 October 1967 in the Superior Court of Wake County. On 2 
December 1968 the cause was transferred by proper order to the 
District Court Division pursuant to G.S. 78-259. The case was 
thereafter regularly calendared for trial on the merits and was heard 
by Judge Henry V. Barnette, Jr. without a jury a t  the regular Au- 
gust 1969 Civil Session of Wake County District Court. Both parties 
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presented evidence from which the court made findings and conclu- 
sions adverse to the defendant and entered final judgment awarding 
permanent alimony in the sum of $50 a month and counsel fees of 
$100 for plaintiff's attorney. Defendant appealed. 

Jacob W .  Todd for plaintiff appellee. 
Alton W. Kornegay for defendant appellant. 

GRAHAM, J. 
Defendant does not challenge the sufficiency of the court's find- 

ings but contends that they are not supported by competent cvi- 
dence. 
[I] The complaint alleged and the plaintiff offered evidence tend- 
ing to show that on 18 August 1967 defendant without provocation 
assaulted and threatened to kill plaintiff and their minor daughter 
and through his cruel conduct compelled them to leave the home in 
fear for their safcty. This evidence, if found to be true by the court 
sitting without a jury, established plaintiff's right to alimony. Gas- 
kins v. Gaskins, 273 N.C. 133, 159 S.E. 2d 318. Defendant denied in 
his answer and in his testimony a t  the trial any misconduct toward 
his family. However, the court accepted plaintiff's version and made 
findings which are supported by the evidence and which entitle plain- 
tiff to the relief granted. The findings are therefore conclusive on ap- 
peal. Teague v. Teague, 272 N.C. 134, 157 S.E. 2d 649; Thomas v. 
Thomas, 259 N.C. 461, 130 S.E. 2d 871. 
[2] Defendant argues that the court erred in determining that 
plaintiff was a dependent spouse and that defendant was a sup- 
porting spouse in view of findings that plaintiff worked and had a 
separate income. This contention is without merit. G.S. 50-16.1(3) 
describes a dependent spouse as a husband or wife "who is actually 
substantially dependent upon the other spouse for his or her main- 
tenance and support or is substantially in need of maintenance and 
support from the other spouse." (Emphasis added). A husband is 
deemed to be the supporting spouse unless he is incapable of sup- 
porting his wife. G.S. 50-16.1 (4). Even though plaintiff had a small 
separate income there was plenary evidence to show that she was 
substantially dependent upon defendant and in substantia1 need of 
his support. 

We have carefully examined each of defendant's assignments of 
error, and in the entire trial we find no error. 

No error. 

BROCK and BRITT, JJ., concur. 
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STATIC O F  NORTH CAROLINA v. ELIJAH FREEMAN AND LEO FREEMAN 

No. 7013SC154 

(Filed 1 April 1970) 

Criminal Law § 7- in-custody statements - determination of admiss- 
ibility 

I n  a prosecution for felonious larceny and storebreaking, defendant's 
in-custody statements to an officer were properly admitted in evidence, 
where the trial court, upon objection by defendant, conducted a uoir dire 
hearing in the absence of the jury to determine the voluntariness of the 
statements, and the court found and concluded that defendant's state- 
ments were voluntarily and understandingly made after defendant had 
been advised of his constitutional rights. 

APPEAL by defendant Elijah Freeman from Canaday, J., Septem- 
ber 1969 Criminal Session of COLUMBUS Superior Court. 

I n  an indictment proper in form, defendant and his co-defend- 
ant were charged with (1) storebreaking and (2) larceny of per- 
sonal property of the value of more than $200.00. The appealing de- 
fendant, Elijah Freeman, pleaded not guilty, was found guilty as 
charged by a jury and, from judgment imposing active prison sen- 
tence of not less than six years nor more than eight years, he ap- 
pealed. 

Attorney General Robert Morgan and Staf f  Attorney Carlos W. 
Murray, Jr., for the State. 

R. H .  Burns, Jr., for dejendant appellant, Elijah Freew~an. 

BRITT, J. 
Defendant assigns as error the denial of his motion to suppress 

the testimony of Deputy Sheriff Horace Long with respect to con- 
versations Mr. Long had with defendant. 

Since the rendition by the Supreme Court of the United States 
of its decision in Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 
694, 10 A.L.R. 3d 974, numerous opinions have been written by 
various courts, state and federal, on the question of admissibility 
into evidence of in-custody statements made by defendants. The 
Supreme Court of North Carolina in the recent case of State v. Cat- 
rett, 276 N.C. 86, in an opinion written by Bobbitt, C.J., reviewed 
many of the decisions and then clearly and succinctly declared the 
test of admissibility as follows: 

"We are of the opinion, and so hold, that in-custody statements 
attributed to a defendant, when offered by the State and ob- 
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jected to by the defendant, are inadmissible for any purpose un- 
less, after a voir dire hearing in the absence of the jury, the 
court, based upon sufficient evidence, makes factual findings 
that such statements were voluntarily and understandingly made 
by the defendant aftcr he had been fully advised as to his con- 
stitutional rights. * * *" 

In the instant case the record discloses that when defendant's 
counsel objected to Deputy Sheriff Long's testimony regarding al- 
leged statements made by defendant, the trial judge excused the jury 
and proceeded to conduct a voir dire hearing relative to the proffered 
evidence. Following an examination of Mr. Long by the solicitor and 
cross-examination by defense counsel, defendant having offered no 
evidence on the voir dire, the trial judge found and concluded that 
defendant's statements were voluntarily and understandingly made 
after defendant had been fully advised of his constitutional rights. 
The findings and conclusions were fully supported by the evidence 
presented a t  the hearing. We hold that the test declared in Catrett 
was met in this case. 

Defendant contends that the evidence was not sufficient to sur- 
vive his motions of nonsuit. We deem i t  unnecessary to recapitulate 
the evidence here but hold that the evidence was sufficient to with- 
stand the motions. 

Finally, defendant contends that the trial court erred in its in- 
structions to the jury. We have carefully considered the charge, with 
particular reference to the portions referred to in defendant's brief, 
but find that i t  was free from prejudicial error. 

The defendant received a fair trial and the sentence imposed 
was within the limits prescribed by statute. 

No error. 

BROCK and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. JAMES ROGERS 
No. 7012SC41 

(Filed 1 April 1970) 

1. Criminal Law 8 161- appeal as an exception to judgment 
An appeal itself is an exception to the judgment and presents the face 

of the record proper for review. 
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2. Escape 5 1; Constitutional Law § 3% prosecution- waiver of 
counsel - plea of guilty 

In  a prosecution under G.S. 14845 for felonious escape, it appeared from 
the record that the defendant knowingly, understandingly and intelligently 
waived his right to counsel and entered a plra of guilty. 

APPEAL by defendant from Bickett, J., 12 August 1969 Session of 
CUMBERLAND County Superior Court. 

Defendant was serving a sentence for the larceny of an automo- 
bile a t  North Carolina Correctional Institution No. 3530 when, on 
6 July 1969, he effected an escape. He was indicted and tried on 12 
August 1969 on a plea of guilty to felonious escape under G.8. 148-45. 
The court certified that defendant elected in open court to waive ap- 
pointment of counsel and that such waiver was executed after its 
meaning and effcct had been fully explained to him. The court 
further "ascertains, determines and adjudges that the plea of guilty 
by the defendant is freely, understandingly and voluntarily made, 
and was made without undue influence, compulsion or duress, and 
without promise of leniency." Defendant was sentenced to serve six 
months, which is the statutory minimum under G.S. 148-45(a), be- 
ginning a t  the expiration of any and all sentences imposed before 
the date of escape. 

Attorney General Robert Morgan by Staff Attorney h'dward L. 
Eatman, Jr., for the State. 

J. A. Bouknight for defendant appellant 

On 4 Septernbcr 1969 counsel for defendant was appointed due 
to defendant's indigcncp. Counsel then certified an appeal to this: 
Court. No briefs were filed by either party and the State moved to 
dismiss the appeal for that reason under Rules 16, 27 and 28 of the 
Rules of Practice in the Court of Appeals of North Carolina and 
for the reason that defendant has withdrawn his appeal. Neverthe- 
less, we shall decide the case on its merits. 

[I] An appeal itself is an exception to the judgment and presents 
the face of the record propcr for review. State u. Elliott, 269 N.C. 
683, 153 S.E. 2d 330 (1967). Defendant lists three assignments of 
error in the record. He contends that his waiver of counsel was not 
"willingly and intelligently" made because he did not understand 
his rights, that he did not "willingly and intelligently" plead guilty 



574 I N  T H E  COURT OF APPEALS [ 7 

because he did not understand the specific charges against him and 
that he was convicted of a specific crime t,hat he did not commit. 

It is said in State v. Elliott, supra: 

"It appears positively and affirmatively and beyond a rcason- 
able doubt from the record before us that defendant intention- 
ally, understandingly, and voluntarily waived, relinquished, or 
abandoned his known right to have court-appointed counsel. 
Johnson v. Zerbst, 304 U.S. 458, 82 L. Ed. 1461, 146 A.L.R. 357. 
I t  also appears positively and affirmatively and beyond a rea- 
sonable doubt from the record that the defendant, after having 
been informcd in open court of the chargcs against him, the na- 
ture thereof, and the statutory punishment therefor, intention- 
ally, understandingly, and voluntarily entered a plea of guilty 
in this case." 

This language is applicable to the case a t  bar. 

121 It appears from the record that the defendant knowingly, 
understandingly and intelligently waivcd his right to counsel and 
knowingly, understandingly and intelligently entered a plea of guilty. 
The indictincnt is valid and the sentence within the statutory limits. 
No error appears in the record. 

No error. 

MALLARD, C.J., and YAUGHN, J., concur. 

STATE OF' NORTH CAROLINA v. EDnIK JOHNSON, JR. 

No. 7011SCGS 

(Filed 1 April 1970) 

1. Criminal Law § 161- appeal as an exception to judgment 
Although no assignments of error or exceptions were contained in the 

record or in defendant's brief, the Court of Appeals nevertheless consid- 
ered the appeal, since the appeal itself was an exception to the judgment 
and presented the face of the record proper for review. 

2. Rape § I& assault with intent to commit rape - indictment - age 
of defendant 

It is not necessary in order to sustain a conviction of assault with in- 
tent to commit rape that the indictment allege that defendant was over 
18 years of age at  the time the crime was committed. 
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APPEAL by defendant from McKinnon, J., 20 August 1969 Crim- 
inal Session of JOHNSTON County Superior Court. 

Defendant was tried before a jury and convicted of assault with 
intent to commit rape. He was sentenced to serve not less than 10 
nor more than 15 years in the State Prison. Defendant in open court 
gave notice oP appeal and counscl was appointed, by reason of de- 
fendant's indigency, to perfect the appeal. 

Attorney General Robert Morgan by S ta f f  Attorney dames L. 
Blacicbur~ for the State. 

C. C. Cannday, Jr., for defendant appellant. 

El] No assignments of error or exceptions are contained in the record 
or defendant's brief. Nevertheless, we will consider the appcal since 
that in itself is an cxception to the judgment and presents the face 
of the record proper for review. State v. Elliott, '269 N.C. 683, 153 
S.E. 2d 330 (1967). 

Thc attorneys for both parties have candidly admitted that the 
record contains no crrors. We tnke note, however, that the record 
contains a motion by the State to amend the indictment to allege 
that the defendant was over 18 years of age a t  the time the crime 
was committed. There is nothing in the record to indicate whether 
the court ruled on the motion. 

[2] The indictment appearing in the record, certified by %he clerk as 
the bill of indictment returned by the grand jury, is valid and proper 
in form. It alleges that defendant is a male over 18 ycars of age, 
but this allegation is not necessary to support the charge against the 
defendant. 

In  the record before us, we find 

No error. 

MALLARD, C.J., and VAUGHN, J., concur. 
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STATE OF NORTH CAROLINA EX EEL. UTILITIES COMMISSIOX, LEE TELE- 
PHONE COMPANY (APPWCANT) , AND COMM~SSION STAFF (INTERVENOR), AP- 
PELUCES v. ROBERT MORGAN, ATTORNEY GENERAL OF NORTH CAROLINA 
(INTERVENOX IN BEHALF ow THE USING AND CONSUMING PUBLIC! 0s' NORT~I 
CAROLXNA), AND WALKERTOWN TELEPHONE EXCIZ~NGE COMMITTEE ( b 0 -  
'ITSTANT), APPETUNTS 

No. 7010UC103 I 

(Filed 6 May 1970) 

1. Telephone a n d  Telegraph (rompanies # 1; Utilities Commission # 6- 
telephone r a t e  increase - poor service by utility 

In  a hearing upon application by a telephone company for a rate in- 
crease in its franchise area, the utilities Commission was authorized to 
grant the company an increase in the ratcs charged to its customers not- 
withstanding a finding by the Commission that the quality of service ren- 
dered by the company was poor and substandard. 

2. Utilities Commission lj + rate determination- quality of service 
The Utilities Commission is authorized to consider quality of service 

a s  a factor in determining what constitutes just and reasonablc rates to 
be charged by a utility. GIS. 62-133. 

3. Utilities Commission ## 6, 9- r a t e  determination -prerogative of 
t h e  Commission 

I t  is the prerogative of the Utilities Commission, and not the appellate 
court, to decide the question as  to what constitutes fair and reasonable 
rates that may be charged by a utility. 

4. Utilities Commission # 6-- appeal f rom order  of r a t e  increase - 
contention t h a t  tes t  period was unrepresentative 

On appeal from an order of the Utilities Commission granting a rate 
increase to a telephone conipany, there is no merit to the Attorney Gen- 
eral's contention that the test period used by the Commission was un- 
representative in that more substantial investments were made in plant 
and equipment during this twelve-month period than in any of the pre- 
ceding twelve-month periods. 

3. Utilities Commission # 6- r a t e  determination - value of plant a n d  
service - end of test period 

I n  fixing the rate for a public utility, the value of the utility's plant 
and service must be determined as  of the end of the test period used in 
the hearing. G.S. 62-l33(c). 

6. Utilities Commission 6; Telephone a n d  Telegraph Companies # 1- 
r a t e  determination - plant  under  construction - interest during con- 
struction 

In  fixing the rate for a telephone company, i t  was proper for the Util- 
ities Commission (1) to include in the rate base the value of the com- 
pany's telephone plant under construction but not yet in operation and 
( 2 )  to credit the interest during construction to the company's operating 
income. 
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7. Utilities Commission § 6- determination of r a t e  base - factors 
considered 

I t  is the duty of the Utilities Commission to arrive a t  an independent 
rate base upon consideration of all f~ctors ,  including original cost, re- 
placement and trended cost; and the Commission must exercise its inde- 
pendent jud,gment in doing so. 

8. Utilities Commission § 6; Telephone and  Telegraph Companies § 1- 
transaction between utility a n d  supplier - reasonableness of profits 
- inquiry by Commission 

In fixing the rates for a telephone company owned by a parent holding 
company, the Utilities Comnlission was acting within its discretion in post- 
poning an investigation into the reasonableness of profits earned on ma- 
terials sold to the telephone company by a supply company that was also 
owned by the parent company, where (1) the supply company had been 
operating for only a year at  thc time of thc rate hearing and (2) the 
Commission, in its findings of fact, expressly took notice of the relation- 
ship between the telephone company and its supplier and reserved for fu- 
ture consideration any investigation into the reasonableness of profits. 

9. Utilities Commission 9 (i- r a t e  determination - transaction be- 
tween utility a n d  unregulated supplier 

I t  is the dnty of the regulatory ronlmission to look closely a t  transac- 
tions between utility operating companies and affiliated supply companies 
to be sure that the public is not required to pay rates based on excessive 
costs resulting from excessive profits earned by an unregulated supplier. 

10. Utilities Commission § G; Telephone and  Telegraph Companies § 1 - determination of working capital - advance payments by cus- 
tomers  

In fixing the rates for a telephone company, the Utilities Commission 
was not required as  a matter of law to credit to the company's working 
capital requirements the amounts paid by its customers in advance of 
monthly services rendered. 

11. Utilities Commission § 6; Telephone a n d  Telegraph Companies 5 1 
- r a t c  determination - finding t h a t  existing rates  were inadequate 

In  fixing the rate for a telephone company, the Commission's finding 
that the new rate represented a fair rate of return on the fair value of 
the company's utility property was tantamount to a Ending that the exist- 
ing rates were inadequate. 

12. Utilities Commission § 9- appeal f rom rate increase- abandon- 
ment  of exceptions 

On appeal by the Attorney General from an order of the Utilities Com- 
mission granting a rate increase to a telephone company, exceptions to the 
Commission's findings and conclwions are  deemed abandoned where no 
argument or citation of authority is brought forward in their support. 
Rule of Practice in the Court of Appeals No. 28. 

APPEAL by Attorney General from order of Utilities Commission 
dated 28 July 1969. 
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On 2 October 1968, Lee Telephone Company (Lee) applied to 
the North Carolina Utilities Commission for authority to increase 
its monthly rates for telephone service in its franchise area of 
North Carolina lying in the counties of Rockingham, Stokes and 
Forsyth, and serving exchanges a t  Danbury, Madison, Stoneville, 
Walkertown, Walnut Cove, Quaker Gap, and Sandy Ridge. The 
total increase sought was $239,973. No increase was sought for toll 
rates. 

On 16 December the Attorney General of North Carolina inter- 
vened on behalf of "the using and consuming public," and protested 
the proposed rate increase. Thereafter, a committee of applicant's 
customers who are served through the Walkertown exchange also 
intervened as a party protestant. 

On 6 January 1969 the proceeding was enlarged by order of the 
Commission to include service complaints and investigation in addi- 
tion to the rate increase inquiry, and hearings were conduct,ed in 
March of 1969 on both phases of the case. 

Lee admitted certain deficiencies and offered evidence that since 
the system was acquired by Lee's parent company in 1965, aggres- 
sive steps have been taken to improve service. There was also evi- 
dence tending to show that considerable future improvements are 
planned and that an increase in rates is needed to attract the in- 
vestment capital necessary to implement the improvements and up- 
grade service. 

Lee offered further evidence tending to show that a t  the end of 
the test period, i t  had an investment rate base applicable to its 
North Carolina operations of $5,313,339. The addition of working 
capital allowance of $118,597 and the subtraction of an applicable 
reserve for depreciation in the amount of $1,234,290 resulted in a 
net end-of-the-period rate base of $4,197,646. The evidence of the 
Commission staff indicated a net rate base of a slightly smaller 
amount due largely to the staff's deduction of income tax accruals 
in the amount of $28,469 from working capital requirements. An ex- 
tensive study consisting of 93 pages was presented by Lee and tended 
to show that the net trended original cost of its utility plant applic- 
able to North Carolina was $5,009,100. No other evidence was offered 
with respect to trended costs and i t  does not appear that Lee's evi- 
dence as to this factor was seriously challenged in the hearings be- 
fore the Commission. 

The Commission found the original cost rate base to be in accord- 
ance with the staff's evidence and, upon a consideration of this evi- 
dence and evidence of the trended original cost, found the fair value 
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of Lee's property used and useful in providing the service rendered 
to  the public within North Carolina to be $4,500,000. Other findings 
made by thc Commission with respect to costs, present and proposed 
rates, and rates found to be reasonable are as follows: 

"9. The evidence presented by the Staff and the Company 
tends to show that the Con~pany's annual gross operating rev- 
enues a t  the end of the test period were $847,886, and we so 
find. 

10. The evidence as presented tends to show Company gross 
operating revenues under the proposed rates, (1) by the Com- 
pany to be $1,250,001, and (2) by the Staff to be $1,247,971. We 
find annual gross operating revenues under the rates hereina.fter 
found to be reasonable and if approved would be $1,155,697. 

11. We find actual, reasonable and legitimate total operating 
expenses to be $430,044 from evidence presented by the Com- 
pany and the Staff tending to show the same to be $434,144 and 
$430,044 respectively. 

12. Annual depreciation expense cvidence by the Company 
shows an expense of $206,014. and the cvidcnce by the Staff 
shows the same to be $204,837. We find the reasonable annual 
cost consumed by depreciation is $204,837. 

13. The Company and Staff evidence places annual taxes under 
the present, and the proposed rates as follows: 

Present Rates Proposed Rates  

By Company $169,596 $308,926 

By Staff $161,337 $298,160 

We find a reasonable and actual annual tax liability to  be 
$161,337 under the prescnt rates and $298,160 under the pro- 
posed rates and that under thc rates hereinafter found reason- 
able and approved that  the Company's annual tax liability is 
estimated a t  $244,037. 

14. The Company's evidence tends to show a net operating 
income for return of $216,900 under present rates and $316,673 
under thc proposed rates. The Staff shows $233,326 and $333,009, 
respectively. Allowing for all opcrating rcvenue deductions herein 
found reasonable, the Company would be permitted nct operat- 
ing income for return of $292,500 under the rates hereinafter 
found reasonable and approved. 
15. Capital structure allocated to North Carolina as hereto- 
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fore found shows total capitalization of $4,139,575, consisting 
of $1,720,656 long-term debt (41.57%) a t  interest rates varying 
from 3% to 6y8%, equity capital (34.43%) totaling $1,425,319 
and comprised of $542,439 in common capital stock, $207,623 
in premium on common stock and stock expense, and $675,257 
in earned surplus; and short-term debt (24.0%) of $993,600 a t  
6% and 634% of which $367,200 is advances from the parent 
company. 

16. Lee's reasonable annual fixed charges are $88,353 for long- 
term debt and $62,316 for short-term debt, for a tot,al a.nnual 
actual and reasonable debt service requirement of $150,669. 

17. Applicant is earning 5.74% on its common equity attributed 
to North Carolina operations under present rates. The Company 
will earn 12.73% on its common equity under the proposed rates 
and will be permitted to earn 9.89% return on common equity 
under the rates hereinafter found reasonable and approved. 

18. The Company is earning a rate of return on the fair value 
of its property as herein found of 5.19% under present rates; 
i t  would earn 7.40% under the proposed rates, and will be per- 
mitted to earn 6.50% under the rates hereinafter found reason- 
able and approved. 

19. Giving full consideration to all the evidence, facts, and 
circumstances in this case, we find a fair rate of return on the 
fair value of the Company's utility property is 6.50%. 

20. Rates as proposed by the Company would permit the Com- 
pany to earn, in addition to the reasonable operating revenue 
deductions herein found, a rate of return of 7.40% on the fair 
value of the Company's property herein found. To the extent 
such proposed rates produce, in addition to the reasonable op- 
erating revenue deductions herein found, a rate of return in ex- 
cess of 6.50% on the fair value of the Company's property as 
herein found (i.e., $4,500,000), such rates are excessive, unjust 
and unreasonable. Rates charged in accordance with the schedule 
hereto attached and marked Appendix "A" and made a part 
hereof, will permit the Company to earn, in addition to the 
reasonable operating revenue deductions herein found, a fair 
rate of return on the fair value of its public utility property 
used and useful in providing the service rendered to the public 
within this State and constitutes rates that are just and reason- 
able, both to the Applicant and to the public." 

Based on the above findings and other findings and conclusions 
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hereinafter discussed in the opinion, the Commission, with two mem- 
bcrs dissenting, entered an order approving an increase in rates in 
the amount of $142,437 annually or 59% of the increase requested. 
The Attorney General and the Walkertown Committee gave notice 
of appcal from the Commission's order but only the Attorney Gen- 
eral appeared and filed a brief in this court. 

Edward B .  Hipp  and Larry G. Ford for North Carolina Utilities 
Commission. 

Bums ,  Long & Wood b y  Richard G. Long; Ross, Hardies, O'Keefe, 
Babcock, McDugald & Parsons b y  Melvin A .  Hardies and Donald 
W. Glaves; and Duane T .  Szoanson for Lee Telephone Company. 

Robert Morgan, Attorney General, b y  Jean A .  Benoy, Deputy  At- 
torney General (Intervenor). 

N o  appearance for Walkertown Telephone Exchange Committee 
(Protestant). 

The Attorney General, appellant, brings forth and argues ten 
contentions which are set forth in his brief in the form of questions 
and which are based on numerous exceptions and assignments of 
error to the Commission's findings and conclusions. 

[I] The first, second and seventh contentions question the au- 
thority of the Commission to grant the rate increase in light of the 
Commission's determination that the service rendered by Lee is 
substandard. These contentions challenge in particular the Com- 
mission's finding of fact No. 21 and its conclusions Nos. 3 and 4 
which are as follows: 

"21. The quality of service rendered by Lee Telephone Com- 
pany in this State is poor. In a mcasure, the Company conceded 
the overall justification for these service complaints and stated 
its plans and intentions for improving its North Carolina fa- 
cilities in the near future. The inadequate and poor quality 
telephone service offered by the applicant in this State relates 
to many factors such as the nature, size and extent of the terri- 
tory served, the fact that the telephone facilities when acquired 
by Central Telephone Company in 1965 were engineered in such 
a way as to engender such service, the plant was inadequate 
and inefficient and therefore many of their problems were in- 
herited upon purchase. However we find from the nature and 
extent of the complaints made and from statements and testi- 
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mony of company representatives that the service being ren- 
dered by Lee is substandard, and that such grade of service re- 
flects the failure of the Company to take those steps necessary 
for the improvement of toll service, local central office service, 
proper maintenance and the reduction of unsatisfactory multi- 
party main station service as is economically feasible, as well a s  
its failure to eliminate traffic overloads on toll trunks, extended 
area service trunks and central office equipment groups, and its 
failure to take sufficient action to improve transmission and re- 
duce noise levels. 

K Y Y 

3. The statutory rate-making formula is controlling in this 
matter. We have considered the substandard quality of service 
being rendered by Lee as one element bearing upon the value 
of its utility investment and the rate it  should be permitted t o  
carn, along with othcr factors, including but not limited to, the  
nature, size and extent of the territory scrved, and the condi- 
tion and level of its telcphone facilities when acquired by Cen- 
tral Telephone Company in 1965. We further conclude that  i t  
is our responsibility to require the highest standards of service 
consistent with reasonable rates, and that  such responsibility 
can only be discharged with rcasonable regard to all facts and 
circumstances in each case and within the limits of the statu- 
tory ratemaking formula. 
4. From the record in this case, we conclude that  the tele- 
phone service being offered the public in North Carolina by 
Lee is inadequate and of poor quality particularly in the areas 
of toll service and local central office' service. Since our last 
order in June 1968, the Applicant has reduced the high percent- 
age of unsatisfactory multiparty main station service from 
38% to 21%. The progress made by the Company in this area 
is acknowledged, howcver we conclude that  the Company must 
continue its remedial action in all areas. One necessary factor 
in obtaining better service in the franchised areas here involved 
is more abundant and improved equipment. The Commission 
has two courses of pursuit, i t  may either ignore the duty im- 
posed upon i t  by statute to  grant a fair rate of return and thereby 
starve the Company making i t  impossible for i t  to  improve 
service, or i t  can take the approach, which we here adopt, for 
improved service by fixing just and reasonable rates under our 
statutory formula. We conclude that i t  is appropriate to approve 
fair rates which should be a necessary and integral part of the 
eventual solution of the service problems, when joined with ap- 
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propriate remedial action carried out with deliberate dispatch 
by the Company." 

Appellant contends that the Commission is precluded as a matter 
of law from granting any increase in rates to a utility whose ser- 
vices are determined to be substandard. Lee, on the other hand, 
argues that the Commission has no authority to consider quality of 
service in determining fair and just rates and must grant an in- 
crease, otherwise found just and reasonable, without taking into con- 
sideration the substandard quality of service being provided by the 
utility. We disagree with both contentions. 

121 After setting forth the various considerations to be made by 
the Commission in fixing rates, G.S. 62-133 provides in subsection 
(d) that "[tlhe Commission shall consider all other material facts 
of record that will enable it to determine what are reasonable and 
just rates.'' It is our opinion that this provision authorizes the Com- 
mission to consider quality of service as a factor in determining 
what constitutes just and reasonable rates to be charged by a utility. 

I t  stands to reason that if a utility fails to provide adequate ser- 
vice on account of inefficient management, rates should not be per- 
mitted which would require the customer to pay for this inefficiency. 
The market place regulates the price paid for the service or product 
of an ordinary business. If the product or service offered is inferior, 
the customer has the option of purchasing from a competitor who, 
through efficiency, provides the better product or service. This is not 
true in the case of a utility which by nature is monopolistic. The 
price which a customer pays and a utility charges must necessarily 
be established by an agency charged with the responsibility of fixing 
rates that are just and reasonable to the public and to the company. 
To say, as Lee insists, that the quality of service is never to be con- 
sidered in fixing rates would be to say that the shareholders of a 
utility are entitled to economic advantages that are never available 
to the owners of businesses which compete freely in the market 
place. 

The principle that permits the consideration of quality of ser- 
vice in fixing rates is not without supporting authority. See for in- 
stance Kennebec Water  District v .  Waterville, 97 Me. 185, 54 A. 6; 
United Telephone Company o f  Florida v .  Mayo,  215 So. 2d 609 
(Fla. 1968), appeal dismissed, 394 U.S. 995, 22 L. Ed. 2d 774, 89 S. 
Ct. 1589 (a Florida statute expressly authorizes the consideration of 
the quality of service in fixing rates) ; R e  Middle States Utilities 
Company, 72 P.U.R. (n.s.) 17; Ward v .  Limestone Water & Sewer 
[Co., 17 P.U.R. (n.s.) 117. 
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On the other hand, to hold as appellant urges, that the Commis- 
sion is required as a matter of law to refuse a reasonable rate in- 
crease upon a finding of substandard service could lead to strained 
results. Various reasons may exist for substandard service, including 
the inability of a utility to attract expansion capital on account of 
inadequate rates. In Telephone Co. v. P.U.C., 158 Ohio St. 441, 110 
N.E. 2d 59, the Ohio Supreme Court considered a case where the 
Utility Commission of that State had denied a telephone rate in- 
crease until certain improvements in service were made. The pro- 
posed increase had been found just and reasonable by the Commis- 
sion. In reversing the Commission the Ohio Supreme Court stated as  
follows : 

"A utility to-survive must receive a fair return on its property. 
Otherwise capital will not be attracted to furnish the funds for 
the new equipment needcd to meet the demands of increased 
population and the consequential necessity for increased service. 
The commission's order as made has the effect of creating serious 
difficulties for the company. A situation is present where the 
company needs an increase in rates to attract capital to buy 
new equipment and to meet increased demands, and the com- 
mission says, in effect, 'we will give you the new rates to attract 
the new capital to purchase new equipment when you show that 
you have installed the new equipment'. Adoption of such an at- 
titude would hamstring the utility. 

A public utility commission may not so act as to confiscate the 
propert'y of a utility, and where i t  is determined that adequate 
rates do not exist, an order granting an increase but suspending 
the same until such time as certain facilities and improvements 
are provided does have that effect." 

Appellant further argues that if thc Commission does have au- 
thority to grant reasonable rate increases where there is substandard 
service, the Commission nevertheIess committed error in this case by 
failing to give sufficient weight to its findings regarding the sub- 
standard service of Lee and in failing to conclude that a fair rate of 
return for Lee should be substantially less than that  for a company 
furnishing more adequate service. No suggestion is made as to what 
the rate of return should be or as to how much weight should be 
given to the factor of inferior service. It is elementary that such fac- 
tors as giving weight and credit to thc evidence are outside the 
province of an appellate court. See Utilities Commission v. Telephone 
Go., 266 N.C. 450, 146 S.E. 2d 487. 

[3] It is the prerogative of the Commission, and not this court, to 
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decide the question as to what constitutes fair and reasonable rates 
that may be charged by a utility. " 'It is an agency composed of men 
of special Imowledge, observation, and experience in their field, and 
i t  has a t  hand a staff trained for this type of work. And the law im- 
poses upon it, not us, the duty to fix the rates.' " Utilities Commis- 
sion v. Champion Papers, Inc., 259 N.C. 449, 456, 130 S.E. 2d 890, 
quoting from Utilities Corn. v. State and Utilities Com. v. Tele- 
graph Co., 239 N.C. 333, 80 S.E. 2d 133. 

[I] It is clear from the order that the Commission considered and 
gave weight to the substandard quality of the service being furnished 
by Lee. I t  refused, however, to withhold any rate increase as a 
means of forcing better service. This action was not improper. Chap- 
ter 62 of the General Statutes authorizes the imposition by the 
Commission of numerous sanctions and pcnalties in order to enforce 
its rules and orders. I t  therefore does not follow that in refusing to 
withhold its approval of any rate increase, the Commission surrend- 
ered its only means of requiring Lee to provide its customers with 
adequate service. Indeed, the Commission in its order directed Lee 
to take comprehensive and specific steps to upgrade its service to 
acceptable standards. There is nothing in thc record to suggest that 
the Commission will neglect to enforce these provisions of its order. 
141 Appellant's third contention is that the test period used by the 
Commission was not representative. The test period used was the 
twelve months ending 31 May 1968. The argument of the appellant 
is that more substantial investments were made in plant and equip- 
ment during this twelve-month period than in any of the preceding 
twelve-month periods. G.S. 62-133 (c) provides: 

"The public utility's property and its fair value shall be deter- 
mined as of the end of the test period used in the hearing and 
the probable future revenues and expenses shall be based on the 
plant and equipment in operation a t  that time." 

151 The value of plant and service must be determined as of a 
specific date - the end of the test period - and not by averaging a 
group of periods or months within a period. This principle, which is 
clearly provided by the statute quoted above, was applied in Util- 
ities Commission v. Gas Co., 254 N.C. 536, 119 S.E. 2d 469, where 
one of the grounds for the reversal of a Commission order was that 
the Commission had erroneously determined the utility rate base by 
averaging the net investment for the year. It was there stated: 

"Since rates are prospective, the base should have been de- 
termined as of the date the rates became effective. Piedmont is 
a rapidly growing company. Its investment was greatest a t  the 
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end of the test year. Hence the investment a t  that time should 
be accepted rather than the average for the year." 

We hold that the Commission correctly determined the invest- 
ment base as of the end of the test period. 

[6] For his fourth contention appellant asserts that Lee's tele- 
phone plant under construction but 'not in operation should have 
been excluded from the rate base. 

In finding of fact No. 6 the Commission found the net book in- 
vestment rate in the amount calculated by its staff. In the exhibit 
reflecting this calculation i t  appears that $318,052 was included for 
"telephone plant under construction." 

In Utilities Commission v. Telephone Co., 263 N.C. 702, 140 S.E. 
2d 319, the Commission found the fair value of the Lee Telephone 
Company property in North Carolina used and useful in rendering 
service and producing revenue to be $2,100,000 and denied an appli- 
cation for increased rates. The Supreme Court held this finding to 
be unsupported by competent., material and substantial evidence 
which was set forth in part as follows: 

"The Company, according to the Commission, did not use aver- 
age net investment. It determined North Carolina net invest- 
ment as of the end of the period, including allowance for cash 
working capital and after accounting and pro forma adjust- 
ments, which includes $84,124.00 of Virginia property allocated 
to North Carolina and giving effect to interest which was cap- 
italized on plant under construction at $6,112,810.00. The Com- 
pany offered evidence to the effect that the fair value of the 
North Carolina property was a t  least $2,250,000.00. 

* * * 
Using $410.00 as replacement cost of the Company's 7,610 sta- 
tions in North Carolina, the current cost of the Company's 
North Carolina plant would be $3,120,100.00, less depreciation 
of 28.94% heretofore taken, amounting to a deduction or re- 
serve of $902,957.00, leaving the cost of the North Carolina 
plant, less depreciation, a t  $2,217,143.00. When the additional 
cost of plant under construction is added thereto, plus the allo- 
cated portion of the properties in Virginia chargeable to the 
North Carolina operation, the total current cost, according t o  
the Company's evidence, on all properties used and useful in 
rendering service in North Carolina, is $2,354,174.00." (Em- 
phasis added). 

171 While the propriety of including the cost of plant under con- 
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struction in the rate base was not directly before the court in the 
above cited case, we cannot overlook the fact that the inclusion of 
such evidence for consideration by the Commission was approved, 
at least by implication. It is the duty of the Commission to arrive a t  
a n  independent rate base upon consideration of all factors, includ- 
ing cost, replacement and trended cost and i t  is its duty to exercise 
its independent judgment in doing so. Utilities Corn. v. State and 
Utilities Corn. v. Telegraph Co., supra. 

I61 Furthermore, i t  affirmatively appears that in the exhibit form- 
ing the basis for the Commission's finding as to the rate base, in- 
terest during construction was added to Lee's operating income thus 
reducing the amount of revenue found to be required by the com- 
pany. This same type of accounting procedure was followed by other 
witnesses offering evidence. This practice appears to be generally 
accepted in rate-making cases. The reason for this is set forth in 
1 Priest, Principles of Public Utility Regulation (1969), p. 178, 
wherein i t  is stated as follows: 

"Utility property does not spring into miraculous existence when 
it is needed, but must be constructed over substantial periods of 
time. Payments for work done are made as that work progresses, 
but the property under const,ruction cannot begin to earn a re- 
turn until i t  is actually in service. The cost of capital required 
in the construction period is just as actual as expenditures for 
labor. And provision for that cost has characterictically been 
made by charging interest to utility plant in the course of its 
construction. 

Under most accounting systems, a bookkeeping entry must be 
made crediting to the utility's income account, as if i t  were 
actual income, the entire amount of interest during construction 
which is capitalized. The effect of that bookkeeping entry is to 
offset the charge made to plant account, increasing the com- 
pany's income for rate-making purposes and therefore limiting 
the amount of any permissible upward revision of rates." 

The procedure followed by the Commission in including ('plant 
under construction" in the rate base while crediting "interest dur- 
ing construction" to Lee's operating income is in ac~ordance with 
generally accepted practices and does not constitute error. 

181 The next contention made by appellant is that the Commis- 
sion should have made specific findings with respect to profits earned 
by an affiliated but unregulated company. 

Lee is owned by Central Telephone and Utilities Corporation 
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(C.T.U.) . C.T.U. also controls other telephone operating properties 
through its controlling interest in various companies comprising the 
Central Telephone System. In 1967 C.T.U. organized Centel Service 
Company (Centel) for the purpose of providing the telephone op- 
erating companies in the Central Telephone System, including Lee, 
with a source of supply for materials. Lee urges that the advantage 
of a service company such as Centel is that operating companies can 
have material orders immediately fillcd from the warehouse of the 
service company. Consequently, the operating companies do not have 
to maintain as large an inventory as they othcrwise would. The op- 
erating companies arc not bound to purchase solely from Centel and 
remain free to make purchases from whatevcr source they see fit. 
The record does not disclose the extent to which Lee exercises this 
freedom, but i t  does show that in 1968 Centel made sales to Lee's 
North Carolina division in the amount of $542,751. Net profit at- 
tributable to those sales was $39,621. This represents a ratio of 7.3% 
of net profit to sales. The Commission made the following conclu- 
sion with respect to Centel: 

"14. The level of profitability of the Centel Service Company 
on its purchasing and distribution of materials and supplies for 
its affiliate Lee Telephone Company requires that the Commis- 
sion take notice of this type of relationship. Such transactions 
must be consummated within a true arms length environment 
if their results are to be accepted without adjustment or in-depth 
scrutiny. The Commission cannot permit parent holding com- 
panies to use affiliate companies as a device for transmitting an 
unreasonablc level of profits to such parent holding company 
from goods or services supplied the operating company by way 
of an affiliate company (G.S. 62-153). It is the duty of the 
operating telcphone company to prove that the prices i t  has 
paid for goods and services received from an affiliate are no 
greater than would have been paid through true arms-length 
bargaining, and in fact lower prices should necessarily be the re- 
sult. I n  the instant proceeding, the reasonableness of the level 
of prices charged and paid was not clearly demonstrated and no 
in-depth study was made by the Commission Staff due to the 
fact that Centel Servicc Company had been in operation ap- 
proximately one year a t  the time of the hearing. No adjust- 
ment is being madc to the rate base or in the operating expenses 
due to these inter-company transactions, and the Commission 
is not approving or disapproving the level of profitability of the 
transactions betwcen these two affiliates. We conclude it to be 
appropriate for this Commission to reserve for future consider- 
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ation any need for investigation and possible adjustments which 
may properly arise therefrom in connection with inter-affiliated 
company transactions." 

18, 91 It appears from the above conclusion that the Commission 
is well aware of the principles that must govern the relationship be- 
tween utility operating companies and affiliated supply companies. 
It is the duty of the regulatory Commission to look closely a t  trans- 
actions between such companies to be sure that the public is not re- 
quired to pay rates based on excessive costs resulting from excessive 
profits earned by an unregulated supplier. Pacific Telephone & Tel. 
Co. v. Public Utilities Com'n., 44 Cal. Rptr. 1, 401 P. 2d 353; Co- 
lumbus v. P.U.C., 154 Ohio St. 107; 93 N.E. 2d 693. However, the 
Commission has reserved this phase of the rate inquiry for future 
consideration and investigation and we must assume that in doing 
so it has not closed the book on the question of the reasonableness 
of the profits earned by Centel on material supplied to Lee. In view 
of the short period of operation of Centel, we conclude that the 
Commission was acting within its discretion in delaying a determi- 
nation of this question. 

[lo] The sixth contention prescnted by appellant is that the Com- 
mission erred in failing to credit to Lee's working capital require- 
ments amounts paid by customers in advance of services rendered. 

Cash working capital is one of the ingredients in the net book 
investment rate base established by the Commission. Lee bills cus- 
tomers at the first of the month for the base rate for that month's 
service. The contention is made that Lee has the use of funds paid 
by customers in response to these advance billings. There is no evi- 
dence in the record to show a t  what point during the month the aver- 
age bill is paid. Appellant argues that i t  should be assumed that, on 
the average, customers pay by the middle of the month. If we accept 
this assumption the fallacy of appellant's argument becomes readily 
apparent, for by the middle of the month half of the service has been 
performed and thc costs of that service have becn incurred without 
compcnsation therefor. The equities in such a situation tend to be- 
come balanced. We also note that toll charges are always made some- 
time after the service is rendered. Conceding arguendo that the Com- 
mission could have considered advance payments actually received 
as available for working capital, i t  is our opinion that i t  was not re- 
quired as a matter of law to do so. See Columbus v. P.U.C., supra; 
I n  Re Diamond State Telephone Co., 51 Del. 525, 149 A. 2d 324. 

[I11 For his tenth contention appellant insists that the Commis- 
sion was under a duty to make findings as to whether or not the 
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present rate of return to Lee was insufficient to attract the necessary 
capital from investors in order to finance needed expansion and im- 
provement of Lee's plant and equipment. The finding that the new 
rate represented a fair rate of return on the fair value of thc com- 
pany's utility property was tantamount to a finding that the exist- 
ing rates were inadequate. The assignment of error which is the basis 
of this contention is overruled. 

1121 We have not overlooked the eighth and ninth contentions 
which are argued in appellant's brief. Under these two contentions, 
appellant has collected twenty-five exceptions made to the Com- 
mission's findings and conclusions. The exceptions challenge virtually 
all of the essential findings and conclusions made by the Commission 
and border on being broadside. We admit to difficulty in ferreting 
out the arguments made regarding some of these exceptions. Many 
of the arguments are repetitious, having also been made under con- 
tentions set forth previously in appellant's brief. At least one of the 
exceptions is expressly abandoned. Others are deemed abandoned be- 
cause no argument or citation of authority is brought forward in 
their support. Rule 28, Rules of Practice in the North Carolina Court 
of Appeals. Suffice to say we have considered the entire order of the 
Commission and find substantial evidence in the record to support 
each finding made and the findings support the conclusions and the 
order. 

Affirmed. 

BROCK and BRITT, JJ., concur. 

E D W A R D  E. YAGGY, JR. v. THE B.V.D. COMPANY, INC. AND MONTVALE 
REALTY CORP. 

No. 7015SC9 

(Filed 6 May 1970) 

1. Frauds, Statute of 3 3- pleading the statute - general denial of 
contract 

In this action for specific performance of an alleged contract to convey 
land, defendant's general denial of the alleged contract invoked the stat- 
ute of frauds as effectively as if it had been expressly pleaded and thereby 
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imposed upon plaintiff the burden of showing a written contract sufficient 
to comply with its requirements. 

2. Frauds,  Statute  of 3; Trial § 15-- evidence of o ra l  contract - 
failure t o  object 

Failure to object to testimony as  to an oral contract does not waive the 
defense of the statute of frauds. 

3. Signature* definition 
The signing of a paper writing or instrument is the affixing of one's 

name thereto with the purpose or intent to identify the paper or instru- 
ment or to give it  ef€ect as  one's own act. 

4. Frauds, S ta tu te  of 2; Vendor and  Purchaser  § 1; Siguatures- 
printed name o n  telegram - signature within s tatute  of f rauds 

In  this action for specific performance of an alleged contract to con- 
vey land wherein the only written evidence of the contract is a telegram, 
defendant's name affixed to the telegram in print constitutes a signing of 
the telegram by defendant within the requirement of the statute of frauds. 

5. Frauds,  S ta tu te  of 7; Vendor and Purchaser § 3- contract to 
convey land - sufficiency of description - patent  ambiguity - ex- 
trinsic evidence 

Description in a telegram referring to property to be conveyed a s  "FWD 
property in Carrboro NoCar subject to reacquisition from Montvale Realty 
Corp" is not patently ambiguous, notwithstanding the vendor holds in- 
terests in two distinct tracts in Carrboro, N. C., separated by streets of 
the town, since the reference to property "subject to reacquisition from 
Montvale" makes it possible to show by extrinsic evidence the exact prop- 
erty inlrnded to be sold. 

6. B a u d s ,  Statute  of 9 6; Vendor and  Purchaser  3-- sufficiency 
of description of land 

A written memorandum suflicient to comply with the requirements of 
the statute of frauds must contain a description of the land either certain 
in  itself or capable of being reduced to certainty by reference to some- 
thing extrinsic to which the contract refers. 

7. Frauds,  Statute  of 2, 7; Vendor a n d  Purchaser  § 1- memo- 
randum f o r  sale of land - fai lure  t o  s tate  t ime f o r  performance 

A memorandum of an agreement for the sale of land is not necessarily 
insufiicient to satisfy the requirements of the statute of frauds because 
the time for performance is not stated therein, since the law will imply 
that i t  is to be performed within a reasonable time. 

8. Contracts 5 2; Vendor and Purchaser 1- contract t o  convey 
land - meeting of t h e  minds - telegram containing essentials of 
contract - subsequent negotiations fo r  draf t ing detailed written 
document 

In this action for specific performance of a contract to convey land 
wherein a telegram sent by defendant accepting plaintiff's offer to pur- 
chase the property contained all the essential elements of the contract. 
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the fact that all the evidence shows that for some time after the telegram 
was sent the attorneys for the parties were engaged in drafting a written 
document which mas to embody all of the terms agreed upon, including 
the date of closing and the date possession was to be delivered, and that 
this instrument was never signed, does not compel the conclusion that 
the minds of the parties had never met upon those fcatures which were 
essential to form a binding contract. 

9. Frauds, Statute of § 2; Vendor and Purchaser § 1; Principal and 
Agent § 1- signature by agent - authority of agent 

The writing required by the statute of frauds may be signed by an agent, 
and the agent's authority to do so need not be in writing. 

lo. Principal and Agent §§ 4, 5; Vendor and Purchaser 3 5-- con- 
tract to convey - authority of agent to acccpt offer to purchase 

In  this action for specific performance of a contract to convey land, tes- 
timony hy alleged agent of corporate defendant that be had actual au- 
thority from his superiors, including an executive vice president of de- 
fendant, to accept plaintiff's offer to purchase the property is competent 
to prove agency and the nature and extent of such agency. 

11. Vendor and Purchaser 3 1; Corporations 2.- sale of cor- 
porate real property - approval of board of directors 

Contract for the sale of property by a corporation was not invalid be- 
cause not approved by the corporation's board of directors, there being 
ample evidence from which the jury could find that the decision to sell 
the property had been reached a t  the highest levels of the corporate man- 
agement, and that the sale to plaintiff by defendant's agent and a tele- 
gram confirming the sale, signed by the agent on behalf of the corporation, 
had been expressly authorized by the same top officials. 

12. Corporations 8 2% sale of corporate real property - necessity for 
approval by board of directors - conduct of corporation 

While no officer or agent of a corporation has power, by virtue of his 
ofice alone, to sell or contract for the sale of corporate real property, the 
power of such an officer or agent to contract for the sale of corporate 
lands does not necessarily have to be conferred by a formal resolution 
of the board of directors but may, as  in case of other power, be inferred 
from the conduct of the corporation in the transaction of its business and 
the power which the corporation has customarily permitted the officer or 
agent to exercise. 

APPEAL by defendant, The B.V.D. Company, Inc., from Thorn- 
b~urg, J., 9 June 1969 Civil Session of ORANGE Superior Court. 

This is a civil action to obtain specific performance of a contract 
to convey land. Plaintiff alleged: Prior to 1 March 1966 defendant, 
The B.V.D. Company, Inc. (B.V.D.), which is a Delaware corpora- 
tion doing business in North Carolina, owned the fee simple title to 
certain real property in Carrboro, N. C. On that date B.V.D. con- 
veyed said property to the defendant, Montvale Realty Cop. (Mont- 
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vale), and on the same date by instrument recordcd in the Orange 
County Registry, Montvalc leased the property to B.V.D. for a 
period of 25 years. Under the lease B.V.D. has the right to rcpur- 
chase the property from Montvale. On 18 July 1968 plaintiff offered 
to purchase the property from B.V.D. for $250,000.00. On the same 
date B.V.D. accepted plaintiff's offer and sent to plaintiff the follow- 
ing telegram: 

"ACCEPT OFFER OF $250,000 FOR BVD PROPERTY IN 
CARRBORO NOCAR SUBJECT TO REACQUISITION 
PROM MONTVALE REALTY CORP 

= ALBERT D RADER BVD COMPANY INC" 
At all times since 18 July 1968 plaintiff has been ready, willing and 
able to perform the contract for purchase of the propcrty and so 
advised B.V.D., but on 21 August 1968 B.V.D. breached its contract 
and advised plaintiff it would not convey the property to him. 9' mce 
that date B.V.D. has refuscd to comply with its contract. 

By an exhibit attached to and made part of the complaint, plain- 
tiff described the property which he contends is covered by the con- 
tract to convey. In this exhibit, under the heading "Mill No. 1," two 
tracts are described by metes and bounds descriptions. The "First 
Tract" is located on the north side of Weaver Street and the east 
side of Greensboro Street in the town of Carrboro. The "Sccond 
Tract" is located a t  the corner of property of State University Rail- 
road Company and would appear to bc contiguous to the "First 
Tract." Under the heading "Mill No. 2," one tract is described. This 
tract is located on the south side of Main Street and on the east 
side of Waco or Railroad Street, the description of this tract also 
being by exact metes and bounds. 

Defendants filcd answer in which they admitted their corporate 
status but dcnied all other material allegations in the complaint. 

Plaintiff's witness E. J. Owens testificd in substance as follows: 
He is a realtor in Chapcl Hill. In February 1968 Mr. A1 Rader, who 
he understands is in charge of B.V.D.'s real estate matters, came to 
Chapel Hill and Owens and Rader visited the property. The B.V.D. 
property in Carrboro consists of about 8.3 acres located on the north 
side of Main Street in Carrboro, on which is a two-story building 
containing 90 to 100,000 square feet of floor space. On the south 
side of Main Street in Carrboro there is a 25-acre tract with a one- 
story buiIding containing about 50,000 square feet of floor space. 
Owens and Rader looked a t  both facilities. Rader told Owens that 
the reason for his visit to the South from New Jersey was to inspect 
a plant in South Carolina, that this Carrboro, N. C. facility would 
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be moved to the South Carolina operation, and that  B.V.D. wanted 
to sell it. The next contact Owcns had with Rader concerning the 
property was about the first of March. Rader said he had met with 
his superiors and they had concluded that  they wanted to sell the 
property for $300,000.00 net to B.V.D. Rader sent Owens a letter 
dated 9 May 1968 as follows: 

"This is to authorize you to sell the Carrboro property a t  a 
net price to the BVD Company, Inc. of $300,000. We would ap- 
preciate your full attention to this mattcr in view of the fact 
that  we wish to dispose of this property. 

"Your cooperation is appreciated. 

"Very truly yours, 

"BVD COMPANY, INC. 

"Albert D. Rader, Architect" 

After unsucccssful negotiations with other prospective purchasers, 
Owens called Rader in Montvale, N. J., on 18 July 1968 and told 
him plaintiff was offering $250,000.00 for the B.V.D. property in 
Carrboro. Rader told Owens: "I think we have a deal, but let me 
talk with my superiors, and I will call you back." Rader called back 
in about 20 minutes and said, "We have a deal." Owens asked 
Rader to send him a wire or memorandum of their agreement and 
Rader sent Owens thc wirc set out in the complaint. 

On cross-cxamination Owens testified that during the telephone 
conversation in which Rader had accepted the offer, Owens told 
Rader that  he would have a memorandum of the offer drawn up, 
stating the date and time of closing, and would send him the mem- 
orandum accompanied by $25,000.00 good faith deposit; and tha,t 
thc $25,000.00 check was never transmitted to B.V.D. 

Plaintiff testified that  about 18 July 1968 he and Owens in- 
spccted the property in Carrboro owned by B.V.D., that he made a 
firm offer of $250,000.00 for the property and later received a copy 
of B.V.D.'s telegram confirming in writing their acceptance, and 
that  he was prepared to pay the purchase price as soon as the deed 
could be provided. 

Plaintiff then introduced testimony of Albert D. Rader taken on 
adversc examination. Radcr testified in substance: He  was employed 
by B.V.D. as corporate architect and had been involved in the dis- 
posal and purchase of properties by B.V.D. B.V.D. owns two parcels 
of land in Carrboro, N. C., separated by a road. The parcels consist 
of approximately 29 acres. A decision was reached in January 1968 
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to dispose of the Carrboro property, and he came to Carrboro on 
behalf of B.V.D. and authorized Owens to seek a purchaser for the 
property. On 18 July 1968 he received the phone call from Owens 
submitting the $250,000.00 offer. After receiving Owcns's telcphonc 
call, he discussed the sale with Mr. Galston, Executive Vice-Presi- 
dent of B.V.D., who agreed the offer should be accepted. He  sent 
the acceptance telegram on bchalf of B.V.D. after discussing the 
language of the telegram with the B.V.D. legal department. The legal 
department suggested the telegram contain the language "subjcct to 
reacquisition from Montvale Rcalty Corporation." The property that 
was being sold was all of the property that B.V.D. owned or leased 
in Carrboro, N. C., and is the property described in the lease from 
Montvale to B.V.D. 

Plaintiff's witness Gordon Battle, an attorney in Chapel Hill, 
testified in substance: On 19 July 1968 he was employed to repre- 
sent plaintiff in connection with examination of title and closing. 
He  had several telephone conversations with an attorney in the 
lcgal department of B.V.D. as to the provisions to be included in 
the memorandum of the contract. He  agreed to undertake prepara- 
tion of the document. He  mailed the proposed agreement to the 
B.V.D. attorney on 25 July 1968, and on 29 July the attorney called 
him and they discussed various revisions in the language. The B.V.D. 
attorney told him he would have to get approval from the chief coun- 
sel for B.V.D. on the language of the documcnt. Battle had further 
telcphone conversations with the B.V.D. attorney concerning the 
language of the document on 31 July and on 5, 13 and 19 August. 
On 19 August Battle talked by phone to the chief counsel of B.V.D., 
who was also Secretary of the corporation. I n  this conversation the 
B.V.D. chief counsel told him he was working on a presentation on 
the sale to be made to his Board of Directors which was meeting 
soon. I n  this phone conversation the B.V.D. chief counsel also in- 
quired about the $25,000.00 check, and Battle informed him that  he 
and the B.V.D. attorney had agreed that  the $25,000.00 would be 
sent with the signcd agreement as soon as the exact terms and lan- 
guage had been agreed to between them. On 21 August 1968 the 
B.V.D. chief counsel phoned Battle and said he had been working 
on his presentation to the Board of Directors and was unable to  
justify the sale to thc Board. On the same date Battle received a 
telegram from B.V.D. stating the company could not enter into the 
contract. 

Plaintiff introduced the lease from Montvale to B.V.D., which 
was recorded in the Orangc County Registry. This lease provided 
that  the lessee, if not in default, could elect to purchase the prop- 
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erty a t  a price determined by a formula in the lease. The parties 
stipulated that the property described in the lease is the same iden- 
tical property as described in plaintiff's complaint and is all of the 
real property in which the defendants own any interest in Carr- 
boro, N. C. 

At the close of plaintiff's evidence, motions for nonsuit were 
overruled. Defendant B.V.D. offered evidence tending to show that 
Rader did not have authority to sign a contract on behalf of B.V.D.; 
that no one had authority to contract for the sale of real estate of 
the company without approval of the Board of Directors; and that 
the proposal to sell the B.V.D. property in Carrboro was never sub- 
mitted to the Board of Directors. On cross-examination defendant's 
witness Rader testified that Mr. Galston, who was an Executive 
Vice-president of B.V.D., had sent him to Carrboro to get a sale of 
the property, and that Mr. Bidomi, who was also an Executive Vice- 
President of B.V.D., had also instructed him to seck the sale of the 
property. Rader also testified he had authority of his superiors to 
accept the offer. Rader testified B.V.D. owns or leases 47 plants, in- 
cluding the Carrboro plant, scattered all over the country. On cross- 
examination defendant's witnesses admitted that about three weeks 
after the telegram of 18 July 1968, B.V.D. went through an exten- 
sive change in management and adopted new policies which changed 
the plans of the corporation, and that a t  about the same time these 
changes occurred B.V.D. received a higher offer for the property. At 
the close of all the evidence, motion for nonsuit was allowed as to 
defendant Montvale and denied as to defendant B.V.D. 

By agreement of counsel the case was submitted to the jury on 
the following single issue: 

"Did the plaintiff, Edward E. Yaggy, Jr. and the defendant, 
The B.V.D. Company, Inc. enter into a contract for the sale 
of the B.V.D. property in Carrboro, North Carolina, as alleged 
in the Complaint?" 

The jury answered the issue in the affirmative, and on this verdict 
judgment was entercd decrceing specific performance, directing 
B.V.D. to take immediate steps to reacquire legal title to the prop- 
erty owned by Montvale in Carrboro, N. C., in accordance with the 
provisions of its lease, and thereafter to convey title to plaintiff 
upon payment of the $250,000.00 purchase price. From this judg- 
ment, defendant B.V.D. appealed. 

Bryant, Lipton, Bryant .& Battle, by Victor S. Bryant, Jr., for 
plaintiff appellee. 
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Graham & Cheshire, b y  Lucius M. Cheshire and John T. Mann- 
ing for defendant appellants. 

The North Carolina statute of frauds, G.S. 22-2, insofar as pert- 
inent to this appeal, provides: 

"All contracts to sell or convey any lands, tenements or 
hereditaments, or any interest in or concerning them, . . . 
shall be void unless said contract, or some memorandum or note 
thereof, be put in writing and signed by the party to be charged 
therewith, or by some other person by him thereto lawfully au- 
thorized." 

[I, 21 Defendant appellant did not specially plead the statute of 
frauds but in its answer denied the alleged contract to convey. The 
general denial invoked the statute as effectively as if i t  had been 
expressly pleaded and thereby imposed upon plaintiff the burden of 
showing a written contract sufficient to comply with its requirements. 
Hines v. Tripp, 263 N.C. 470, 139 S.E. 2d 545; Hunt v. Hunt,  261 
N.C. 437, 135 S.E. 2d 195; Pickelsimer u. Piclcelsimer, 257 N.C. 696, 
127 S.E. 2d 557; Jamerson v. Logan, 228 N.C. 540, 46 S.E. 2d 561. 
Moreover, defendant's failure to object to testimony as to an oral 
contract did not waive the defense of the statute. Pickelsimer v. 
Piclcelsimer, supra; Grantham v. Grantham, 205 N.C. 363, 171 S.E. 
331. "The protection of the statute extends not only to the perform- 
ance of the contract, but to its discovery as well. [Citation.] To 
show a par01 agreement, when a written one is required, is to fall 
short of the necessary proof." Jamerson v. Logan, supra. 

[4] The only evidence in writing of the contract which plaintiff 
seeks to enforce in this action is the telegram set out in the com- 
plaint. The telegram bears defendant's name in print, placed thereon 
by the same mechanical process employed by the telegraph company 
in reproducing other portions of the message. The question is pre- 
sented whether a telegram to which the vendor's name has been so 
affixed may be considered as having been signed by the vendor within 
t,hc meaning of our statute of frauds. We hold that it may. 

[3] "The signing of a paper-writing or instrument is the afixing 
of one's name thereto, with the purpose or intent to identify the 
paper or instrument, or to give it effect as one's act." McCall v. 
Institute, 189 N.C. 775, 128 S.E. 349. This is usually accomplished 
when a person affixes his name in his own handwriting, in such case 
the very act clearly evidencing the intent of the signer. Affixing one's 
handwritten signature, however, is not the only method by which n 
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p a p r  writing may be considered as being signed within the meaning 
of the statute of frauds. As long ago as Lord Ellenborough's opinion 
in Schneider v. 2 M. & S. 286, 105 Eng. Rep. 388, decided in 
1814, i t  has been recognized that  a printed name inay constitute a 
sufficient signing under the statute of frauds, provided that it is 
recognized by the party sought to be charged. The courts of this 
country have generally recognized the same principle. The Supreme 
Court of Arizona in Bishop v. Norell, 88 Ariz. 148, 353 P. 2d 1022, 
stated the rule as follows: 

"We are fully satisfied that  the general rule is that  a writ- 
ing or memorandum is 'signed' in accordance with the statute 
of frauds if i t  is signed by the person to be charged by any of 
the known niodes of impressing a name on paper, namely, by 
writing, printing, lithographing, or other such mode, provided 
the sarnc is done with the intention of signing. City of Gary v. 
Russell, 123 Ind. App. 609, 112 N.E. 2d 872; Cummings v. 
Landes, 140 Iowa 80, 117 N.W. 22; Weiner v. Mullaney, 59 Cal. 
App. 2d 620, 140 P. 2d 704; Irving v. GoocFimate Co., 320 Mass. 
454, 70 N.E. 2d 414, 171 A.L.R. 326; Potter v. Richardson, 360 
Mo. 661, 230 S.W. 2d 672; I n  Re Deep River Nut. Bank, 73 
Conn. 341, 47 A. 675." 

Other recent cases in which the typewritten name of the seller 
has been found to constitute a sufficient signing within thc meaning 
of the statute are Dubrowin v. Schremp, 248 Md. 166, 235 A. 2d 722, 
and Radlce v. Brenon, 271 Minn. 35, 134 N.W. 2d 887. The same 
rule has been adopted in the Restatement of the Law of Contracts, 

210, which provides: 

"The signature to a memorandum under the Statute may be 
written or printed and need not be subscribed a t  the foot of the 
memorandum, but must be made or adopted with the declared 
or apparent intent of authenticating the memorandum as that  
of the signer." 

In Joseph Denunzio Fmdt Co. zl. Crane, 79 F. Supp. 117 (reversed 
on other grounds upon rehearing in 89 F. Supp. 962), a teletype 
message was recognized as "signed" by the party to  be charged, 
within the meaning of the California statute of frauds, and in 
Heffernzan v. Keith (Fla. Ct. of App. 1961), 127 So. 2d 903, the 
court answered defendant's contention that a telegram was not suffi- 
cient under the statute because it was not a signed copy, by point- 
ing out that the defendant, having admitted the sending of the tele- 
gram, thereby admitted the authority of the telegraph company to 
affix his name thereto. See also 49 Am. Jur., Statute of Frauds, 8 326. 
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141 In the case presently before us no question has been raised 
as to thc authenticity of the telegrani or that  i t  was sent by the 
witness Rader while purporting to act on behalf of defendant ap- 
pellant. Under such circumstances we hold that, insofar as Rader's 
actions in the matter could be binding upon defendant, defendant 
appellant's name affixed to the telegrani constituted a signing of the 
telegrani by defendant within the requirement of the statute of 
frauds. Before discussing the question raised as to Rader's authority, 
i t  is necessary that  we deal with certain other contentions made by 
the appellant. 

15, 61 Appellant contends that  in any event the telegram fails to 
meet the requirements of the statute of frauds in that  there is a 
patent ambiguity in the dcscription of the property to be conveyed. 
I n  support of this contention appellant points out that i t  holds in- 
terests i11 two distinct tracts of land in Carrboro, N. C., separated 
by streets of the town, and from this appellant argues that  i t  is 
impossible to know from the language of the telegram with certainty 
whether the parties were contracting with reference to one tract or 
the other or with reference to both. Had the description in the tele- 
gram consisted only of the words "BVD PROPERTY I N  CARR- 
BORO, NOCAR," there might be merit in appellant's contcntion. 
The telegram, however, is much more explicit. It refers to thc "BVD 
PROPERTY I N  CARRBORO NOCAR SUBJECT TO REACQUI- 
XITIOM FROM MONTVALE REALTY CORP" (emphasis added), 
and it  is possible to  ascertain with absolute certainty exactly what 
"BVD propcrty in Carrboro" is "subject to reacquisition from Mont- 
vale." This is the property formcrly owned by B.V.D., conveyed by 
i t  to  Montvale, and which by recorded lease i t  has a right to re- 
acquire from Montvalc. The recorded lease dcscribcs by exact metes 
and bounds the property which is thus subject to the reacquisition 
rights. Therefore, in this case the public record itsclf discloscs the 
exact property to which the tclcgram refers. The partics havc stipu- 
lated that  this is the samc property as described in plaintiff's com- 
plaint. A written memorandum sufficient to comply with the require- 
ments of the statute of frauds "must contain a dcscription of the 
land, the subject-matter of the contract, either certain in itself or 
capable of being rcduccd to certainty by reference to something ex- 
trinsic to which the contract refers. . . . If the description is suffi- 
ciently definite for the court, with the aid of extrinsic evidence, to 
apply the description to the exact property intended to be sold, i t  
is enough." Lane v. Coe, 262 N.C. 8, 136 S.E. 2d 269. I n  thc case 
before us the reference to property "subject to reacquisition from 
Montvale" makes i t  possible to  apply the dcscription to  the exact 
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property intended to be sold. It may we11 be that the words, "sub- 
ject to reacquisition from Montvale," were inserted in the telegram 
for the purpose of protecting B.V.D. in event i t  should experience 
difficulties in reacquiring the property; they serve as well to identify 
exactly what property was intended. 

17, 81 Appellant also contends its motion for nonsuit should have 
been allowed because plaintiff's evidence disclosed that there was 
never a meeting of the minds of the parties, that the "offer" which 
appellant's telegram purported to accept was to be a written mem- 
orandum to be signed by the purchaser and accompanied by a good 
faith deposit of $25,000.00, and that these were never sent. While i t  
is true that all of the evidence shows that for some time after the 
telegram was sent the attorneys for the parties were engaged in 
drafting a written document which was to embody all of the terms 
agreed upon, including such matters as the date of closing and the 
date possession of the property was to be delivered, and that this 
instrument was never signed, we do not agree that such evidence 
must compel a judgment of nonsuit. The statute of frauds does, of 
course, require that all essential elements of the contract be reduced 
to writing. The telegram in this case docs clearly identify the vendor, 
the vendee, the purchase price, and, so we have held, the property 
sold. These are the essential elements of the contract. "A memo- 
randum of an agreement for the sale of land is not necessarily in- 
sufficient to satisfy the requirements of the statute of frauds because 
the time for performance is not stated therein. In case of an execu- 
tory contract of sale, where the time for the execution of the convey- 
ance or transfer is not limited, the law implies that i t  is to be done 
within a reasonable time, and the failure to incorporate in the 
memorandum such a statcmcnt does not render i t  insufficient." 49 
Am. Jur., Statute of Frauds, § 356, p. 667. The fact that in the 
present case the attorneys for the parties were engaged in drafting 
and were attempting to agree upon the language of an instrument 
which would spell out in detail not only the essential but also the 
subordinate features of the agreement, does not compel the conclu- 
sion that the minds of the parties had never met upon those features 
which were essential to form a binding contract. Upon all of the 
evidence in this case, whether the parties had a meeting of the 
minds on the terms of a valid contract was a question for the jury. 
The jury has answered the issue in favor of the plaintiff. 

[9, 101 Finally, appellant questions Rader's authority to bind 
B.V.D. by the telegram of 18 July 1968. This is not a problem re- 
lating to the statute of frauds, since the statute expressly recognizes 
that  the writing which i t  requires may be signed by an agent, and 
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i t  has long been established that the authority of the agent to do so 
need not be in writing. Johnson v. Sikes, 49 N.C. 70; 37 C.J.S., 
Frauds, Statute of, $ 212, p. 706. Rader himself testified that he had 
actual authority from his superiors, including an Executive Vice- 
President of B.V.D., to accept plaintiff's offer. Such direct testimony 
by the agent is competent to prove agency, as well as to prove its 
nature and extent. Sealy v. Insurance Co., 253 N.C. 774, 117 S.E. 2d 
744. 

1111 We do not consider the contract for sale invalid because not 
approved by B.V.D.'s Board of Directors. There was ample evidence 
from which the jury could find that the decision had been reached a t  
the highest levels of the B.V.D. corporate management to sell the 
Carrboro property, which was only one of many properties belong- 
ing to the corporation throughout the country; that this decision 
had been consistently adhered to for many months; that Rader, 
whose duties normally included dealing with corporate real proper- 
ties, had been expressly authorized by top management officials to 
seek a sale of the property; that the sale to plaintiff and the tele- 
gram confirming i t  were exprcssly authorized by the same top of& 
cials; that before the telegram was sent its exact language was cleared 
with the corporation's legal department; that nothing in the nego- 
tiations leading up to sending the telegram or in the telegram itself 
suggested that the deal was being made conditioned upon obtaining 
a future approval of the B.V.D. Board of Directors; and that no 
mention of the need to obtain Board approval was made until after 
B.V.D. had received a higher offer for the property. Indeed, i t  is 
clear that i t  was not the Board of Directors, but the same top man- 
agement officials who authorized making the contract with plaintiff, 
who decided to repudiate it. 

1121 While i t  is true that no officer or agent of a corporation has 
power, by virtue of his office alone, to sell or contract for the sale 
of corporate real property, "[n]evertheless, the power of a corporate 
officer or agent to contract for the sale of the corporate lands does 
not necessarily have to be conferred by a formal resolution of the 
board of directors, but may, as in case of other power, be inferred 
from the conduct of the corporation in the transaction of its business 
and the power which the corporation has customarily permitted the 
officer or agent to exercise." 19 Am. Jur. 2d, Corporations, 8 1227, 
a t  p. 640. As stated by Barnhill, J., speaking for the Court in 
Tuttle v. Building Corp., 228 N.C. 507, @ 512, 46 S.E. 2d 313, 317: 

"The rule limiting the authority of officers in respect to the 
sale of real property is not, however, inflexible. . . . In de- 
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tcrinining whethcr the rule must be applied, the business in 
which the corporation is engaged, t l x  duties necessary to be 
pcrformed by its officers, the relation of the property dealt with 
to the busincss and to its other property, the surrounding cir- 
cumstanccs and the principle that corporate officers have 'the 
implied power, in thc absence of exprcss limitations, to do all 
acts on behalf of the corporntion that may bc necessary or 
proper in performing' their dutics must be considcred." 

Under all of the circumstanccs, Rader's authority to  act on bc- 
half of B.V.D. in sending the telegram was essentially a question of 
fact for thc jury and they have answered under instruction free from 
prejudicial crror. 

We have also examined appellant's remaining assignments of 
error, and in the cntire trial find 

Ko crror. 

CAMPBELL and HEDRICK, JJ., Concur. 

CLARENCE M. ALLRED, JUNE ALLRED, J. LAWRENCE APPLE, ELLA 
APPLE, LAWRENCE E. BACH, UNITA BACH, P H I L I P  BLANK, JR., 
MARY ALICE BLANK, GLENN W. BOWERS, FLORA L E E  BOWERS, 
BENJAMIN E.  BRITT, JOY BRITT, ROBERT S. BRYAN, GERALDINE 
BRYAN, JOHN A. CARBONE, JEAN CARBONE, BRUCE K. CHESTER, 
MARGARET CHESTEB, ELLIS  COWLING, BETSY COWIXNG, LAW& 
ENCE E. CRABTREE, VIRGINIA CRABTREE, RALPH E. FORREST, 
IXJLA L). FORREST. L. C .  HANSRROTJGH, BYXEDA HANSRICOUGH, 
WARREN HANSON, HARRIETT HANSON, SOLOMON P. HERSH, 
ROSALIE HERSH, Z. ZIMMERMAN HUGUS, NANCY HUGUS, JOHN 
E. JOHNSORT, LOIS JOHNSON, MAX LEVIRiE, PHYLLIS LEVINE, 
CA4RL LOWENDICK, MARY LOWENDICK, .JAMES B. LYLE, SHIR- 
LEY LYLE, H E R B E R T  MARTIN, MARY MARTIN, EDMUND MEN- 
DELL,  LOIS MENDELL, TATHAM L. MILLER, FRANCES MILLER, 
FLOYD MORGAN, ANN MORGAN, WILLIAM D. PAGE, PEGGY PAGE, 
LEE PERSON, H E L E N  PERSON, NORMAN PLINER,  ROSALYN 
PLINER,  THOMAS H. REGAN, NANCY REGAN, JAMES R. REID, 
MARJORIE REID,  ROBERT T. ROSS, MARTHA ROSS, SAMUEL C. 
SCHLITZKUS, BOBBIE b1. SCHLITZKUS, BERNIE SILVERMAN, 
FAYE SILVERMAN, W. B. SIBOP,  VONNIE SMITH, SYLVIA SMITH, 
JOHN W. STONE, BETSY STONE, ROBERT WAHL, GERALDIhTE 
WAHL, L E W I S  P. WATSON, MIRANDA WATSON, J. C.  WILLIAM- 
SON, JR., SALLIE J O E  WILLIAMSON, CHARLES C. WOOTEN, AND 
RUTH WOOTEN, ON BERALH' OF THEMBELVES A A T  OTHEZ NUBBY PROP- 
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E R ~ P  OWNERS, PLAINTIFFS v. THE CITY OF RALEIGH, NORTH CAR- 
OLINA, TRAVIS H. TOMLINSON, MAYOR AND MEMBER OF THE CITY 
COUNCIL OF THE CITY OF RALEIGH, NORTH CAROLINA, AND GEORGE B, 
CHERRY, SEBY B. JONES, WILLIAM M. LAW, CLARENOE E. 
LIGHTNER, &TON L. STRICKLAND, AND WILLIAM H. WORTH, 
MEMBERS OF THE CDY COUNCIL OF RALEIGH, NORTH C~ROLINA, AND BLUE 
RIDGE GARDENS, INC., DEFENDANTS AND SEBY B. JONES, MAYOR OF 
THE CITY OF RALEIQH, NORTH CAROLINA, AND JESSE 0. SANDERSON, 
THOMAS W. BRADSHAW, JR., AND ROBERT W. SHOFFNER, h- 
BERS OF THE CITP COUNCIL OF THE CITY OF RALEIGH, NORTH CAROLINA, 
ADDITIONAL DEFENDANTS 

No. 7010SC191 
(Filed 6 May 1970) 

1. Municipal Corporations § 30-- power t o  zone -limitations 
Through the provisions of Art. 14, G.S. Ch. 160, cities and towns of this 

State have been delegated the authority to zone property within their 
boundaries and to restrict to specified purposes the uses of private prop 
erty within each zone, such authority being limited by provisions of the 
enabling statute and by constitutional provisions forbidding arbitrary and 
unduly discriminatory interference with the rights of property owners. 

Municipal Corporations 30- zoning - comprehensive plan 
No extrinsic written plan, such as  a master plan based upon a compre- 

hensive study, is required to have zoning in accordance with a "compre- 
hensive plan," and the ordinance itself may show that the zoning is com- 
prehensive in  nature. 

Municipal Corporations 3- zoning - comprehensive plan 
A comprehensive plan is simply a plan which zones an entire city or 

town, as  opposed to a limited portion thereof arbitrarily selected for zon- 
ing, in a manner which is calculated to achieve the statutory purposes 
set forth in G.S. 160-174. 

Municipal Corporations $ 3- amendment t o  zoning ordinance - 
comprehensive plan 

When a zoning ordinance is changed by amendment, i t  does not necee 
sarily mean that the zoning plan ceases to be comprehensive. 

Municipal Corporations § 30- amendment t o  zoning ordinance - 
comprehensive plan 

If an amendment to a zoning ordinance is within the legislative power 
of the city, the area rezoned becomes a legitimate part of the original 
comprehensive zoning plan of the city. 

Municipal Corporations 30-- spot zoning 
Spot zoning arises where a small area, usually a single lot or a few 

lots, surrounded by other property of similar nature, is placed arbitrarily 
in a different use zone from that to which the surrounding property is 
made subject. 

Municipal Corporations 30- spot zoning - reclassification - type 
of use unchanged - change i n  density of residents 

The fact that the use permitted in a rezoned area has not been changed 
from residential but only permits a more dense concentration of residents 
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h the arca must be given weight in determining whether the reclassifica- 
tion constitutes spot zoning. 

8. Municipal Corporations 5 30- spot zoning - flndings by t r ia l  court 
I n  this action seeking to declare invalid an ordinance which changed 

the zoning clasSification of 9.26 acres Prom single family residential to a 
residential classification permitting aplnartments and other non-single 
family residcnce uses, the ordinance i s  held not to constitute "spot zon- 
ing," where the trial court found upon competent evidence that the re- 
zoned property is separated from plaintiEss' property by a limited access 
four-lane highway lying on the cast side of the property, that the north 
side of the property fronts on a collector street which is designated a s  a 
loop thoroughfare in the city thoroughfare plan, that property lying to 
the south is zoned and is bemg developed as a planned unit development 
with condominiums, thrtt south of such area are areas zoned for apart- 
ments, a shopping center, and &ice and institutional use, that the re- 
zoned properly is bounded on the west by the city limits, that the change 
in zoning is primarily of density only and does not constitute a change in 
zoning cl~aracler, and that a school has just been built in the arca. 

9. Municipal Corporations § 30- spot zoning - size of a rea  
While the size of an area is not solely determinative of whether an 

ordinance constitutes spot zoning, i t  is a factor for the court to consider. 

10. Municipal Corporations § 3- municipal zoning policy - state- 
ments  by city councilmen 

Statements by individual city councilmen, in passing on several zoning 
applications, that they objected to proposed zoning changes because the 
property involved was located on the beltline but not near an interchange 
did not establish an inflexible rule that is binding on the council when 
considering future zoning applications. 

11. Municipal Corporations § 30- validity of xoning ordinance - con- 
sideration of specific use of property - violation of city council 
resolution 

In this action seeking to declare invalid a n  ordinance changing the 
zoning classification of certain property, the evidence does not compel a 
finding that a specific plan for use of the property in question was relied 
upon by the city council in violation of a council resolution stating that 
it would not rely on specific use or plan proposals in its determination of 
zoning matters, although such a plan was presented to the council by the 
applicant for the zoning change. 

12. Municipal Corporations § 3O-- zoning ordinance - validity - evi- 
dence of long-range thoroughfare plan 

In  this action seeking to declare invalid an ordinance changing the 
zoning classification of certain property, the trial court did not err in the 
admission of defendant's evidence of a long-rangs plan for construction of 
streets and thoroughfares in thc area and in making findings of fact based 
on this evidence, plaintiffs having tlremselves introduced in evidence the 
thoroughfare map, ancl findings a s  to such plans being relevant to the 
design of zoning regulations to prevent and relieve traffic congestion. 

13. Municipal Corporations 5 30- zoning ordinance - validity - tes- 
timony t h a t  street h a s  small amount  of traffic 
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I n  this action seeking to dechre invalid an ordinance which rezoned 
certain property, the trial court did not err in the exclusion of testimony 
by one plaintifl' that there was a small amount of traffic on a street in 
the area in question, since if traflic is in fact lighter in plaintiff's neighbor- 
hood than iri other areas of the city, they have even less cause to complain 
that i t  may be increased as  a result of the rezoning. 

Municipal Corporations 3 30- zoning ordinance - validity - ex- 
clusion of purported zoning criteria 

In  this action seeking to declare invalid a mdnicipal ordinance which 
rezoned certain property, the trial court did not err in excluding a paper 
writing purporting to establish zoning criteria for the municipality, where 
plaintiffs' witness in attempting to identify the document testified that he 
did not know its origin but understood that it was a list of areas for dis- 
cussion between the city planning commission and city council, meeting 
some time ago, and that the document was prepared after the property 
in question had been rezoned. 

Municipal Corporations 3s  8, 30- validity of zoning ordinance - 
motives of city officials 

In  this action seeking to invalidate a municipal ordinance which rezoned 
certain property, the trial court did not err in the denial of plaintiffs' mo- 
tion to compel thc mayor and three city councilmen to answer questions 
aslied them on adverse examination which constituted an inquiry into 
their motives in passing the ordinance, since neither the motives of the 
members of a municipal legislative body nor the influences under which 
they act can be shown to nullify an ordinance duly passed in legal form 
within the scope of their powers. 

Municipal Corporations § 31- zoning - discretion of legislative 
body - appellate review 

How a city or town shall be zoned or rexoned and how various proper- 
ties shall be classified or reclassified rests with the municipal legislative 
body, and its juclment is presumed to be reasonable and valid and be- 
yond judicial interference unless shown to be arbitrary, unreasonable or 
capricious. 

BROCK, J., dissents. 

APPEAL by plaintiffs irom Bailey, J., 19 October 1969 Regular 
Civil Session of WAKE County Superior Court. 

The defendant Blue Ridge Gardcns, Inc. (Blue Ridge) is the 
owner of approximately 9.26 acres of land located a t  the southwest 
quadrant of the intersection of the Raleigh "Beltline" and Glen 
Eden Drive in the City of Raleigh. At the time that Blue Ridge pur- 
chased this property, i t  was zoned R-4 (single family residential). 
Blue Ridge attempted unsuccessfully in 1965 to have the property 
rezoned for commercial usages. In 1967 an application was filed 
with the City seeking a change from R-4 to R-10. R-10 is also a 
residential classification but is less restrictive in that i t  permits 
apartment buildings and certain other non single-family residence 
usages. This proposed change was unanimously rejected by the Coun- 
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cil. On 16 December 1968 a second application for a change in zon- 
ing classification to R-10 was filed by Blue Ridge. The Raleigh 
Planning Commission considered plaintiffs' request and recommended 
that i t  be denied. However, on 3 March 1969, the City Council re- 
jected the recommendation of the Planning commission and unan- 
imously adopted an ordinance allowing the requested change. 

On 7 March 1969 this action for a declaratory judgment was in- 
stitutcd by various plaintiffs who own property and reside in the 
vicinity of the rezoned tract. They seek to have the ordinance de- 
clared invalid. 

By consent the case was heard by the court without a jury. At 
the conclusion of all of the evidence the court rejected proposed 
findings of fact tendered by plaintiffs and entered findings proposed 
by defendants. Rased upon these findings the court concluded: ( 1 )  
The ordinance was validly adopted. (2) The City Council did not 
act arbitrarily or capriciously in enacting the ordinance but acted 
in good faith, reasonably and in accordance with the comprehensive 
zoning plan of the City of Raleigh. (3) The ordinance bears reason- 
able and substantial relation to the public safcty, health, morals, 
comfort and general welfare and makes adequate provision for trans- 
portation without undue concentration of population. ( 4 )  The ordi- 
nance does not constitutc spot zoning. I n  accordance with its find- 
ings and conclusions the court entered judgment declaring the re- 
zoning ordinance valid. Plaintiffs appealed. 

John V .  Hunter, I I I ,  for plainti% appellants. 
Donald L. Smith  and Broxie J. Xelson by  Broxie J .  Nelson for 

defendant appellee, the C i t y  of Raleigh. 
Bailey, Dixon, Wooten & McDonald by  John N.  Fountain, 

R u f i n  Bailey and Wright  T .  Dixon, Jr., for defendant appellee, Blue 
Ridge  ahe ens, Inc. 

GRAHAM, J .  
Plaintiffs' primary contention is that the evidence conclusively 

establishes that the ordinance in question is invalid on the grounds 
that i t  is inconsistent with thc comprehensive zoning plan of the 
City of Raleigh. 
1 Through the provisions of Article 14 of Chapter 160 of the 
General Statutes, cities and towns of this State have been delegated 
the authority to zonc property within their boundaries and to re- 
strict to specified purposcs the uses of private propcrty within each 
zone. This authority is limited by the provisions of the enabling 
statutc and also by constitutional provisions which forbid arbitrary 
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and unduly discriminatory interferencc with the rights of property 
owners. Zopfi v. City of Wilmington, 273 N.C. 430, 160 S.E. 2d 325; 
Schloss v. Jamison, 262 N.C. 108, 136 S.E. 2d 691; I n  re Appeal of 
Parker, 214 N.C. 51, 197 S.E. 706. 

G.S. 160-174 provides: 

"Such regulations shall be made in accordance with a compre- 
hensive plan and designed to lesscn congestion in the streets; to  
secure safety froin fire, panic and other dangers; to promote 
health and the general welfarc; to provide adequate light and 
air;  to prevent the overcrowding of land; to avoid undue con- 
centration of population; to  facilitate the adequate provision of 
transportation, water, sewerage, schools, parks and other public 
requirements. Such regulations shall be made with rcasonable 
consideration, among other things, as to the character of the 
district and its peculiar suitability for particular uses, and with 
a view to conserving the value of buildings and encouraging the 
most appropriate use of land throughout such municipality." 

The Charter and the Code of t,he City of Raleigh also provide 
that  all zoning regulations must be made in accordance with ('a 
comprehensive plan." The enabling zoning legislation of a t  least 
forty-four states include a similar requirement or some slight varia- 
tion of it. 1 Anderson, American Law of Zoning, § 5.02. Similar lan- 
guage is employed in Scction 3 of the St.andard State Zoning En- 
abling Act. 

[2] While courts have differed with respect to the definition of a 
"comprehensive plan," the majority have held that  no extrinsic 
written plan, such as a master plan based upon a comprehensive 
study, is required. 8 McQuillan, Municipal Corporations, 8 25.79, 
pp. 212, 213 and cases therein cited. The ordinance itself may show 
that  the zoning is comprehensive in nature. Ward v. Montgomery Tp., 
28 N.J. 529, 147 A. 2d 248; Cleaver v. Board of Adjustment, 414 Pa. 
367, 200 A. 2d 408; Walus v. Millington, 49 Misc. 2d 104, 266 N.Y.S. 
2d 833. "A comprehensive zoning plan is a means by which the 
character of the community is to be preserved although devoting the 
land to its most-appropriate uses." State ex rel. American Oil Co. v. 
Bessent, 27 Wis. 2d 537, 135 N.W. 2d 317. 

131 A comprehensive plan is simply a plan which zones an entire 
town or city, as opposed to a limited portion thereof arbitrarily se- 
lected for zoning, in a manner which is calculated to achieve the 
statutory purposes set forth in G.S. 160-174. See Shuford v. Waynes- 
ville, 214 N.C. 135, 198 S.E. 585. 
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[4] The powcr to amcnd a comprehensive plan is granted by G.S. 
160-176. When the zoning ordinance is changed by amendment it. 
does not necessarily mean that the zoning plan ceases to be compre- 
hensive. I n  commenting on such a contention the Pennsylvania Su- 
preme Court aptly stated: "It is a matter of common sense and 
reality that a cornprchensive plan is not like the law of the Medes 
and the Persians; i t  must be subject to reasonable change from time 
to time as conditions in an area or a township or a large neighbor- 
hood change." Furniss v. Lower Merion Township, 412 Pa.  404, 194 
A. 2d 926. 

[5] The relevant inquiry is always whether the amending ordi- 
nance is beyond the legislative powcr of the city. If i t  is not, the 
area rezoned becomes a legitimate part of thc original comprchen- 
sive zoning plan of the city. In  Walker v. Elkin,  254 N.C. 85, 89, 118 
S.E. 2d 1, i t  is stated: 

"[Tlhe basic rule to dctcrmine the validity of an amending 
ordinance is the same rule used to determine the validity of the 
original ordinancc. Elizabeth Ci t y  v. A2dlett, 201 N.C. 602, 
161 S.E. 78. The lcgislative body must act in good faith. It 
cannot act arbitrarily or capriciously. If the conditions exist- 
ing a t  the time of the proposed change are such as would have 
originally justified thc proposed action, the legislative body has 
the powcr to act." 

Plaintifls contcnd that the zoning ordinance in question was be- 
yond the power of the city and in conflict with the comprehensive 
plan for the following reasons: (1) It constitutes "spot zoning" for 
the bcnefit of a singlc property owner and not for the general public 
benefit. (2) I n  enacting the ordinance thc Comicil violated its prev- 
iously announced policy with rcspcct to standards to be followed in 
acting on rezoning applications. 

161 In  Zopfi v. City  of Wilmington, supra, Lake, J., speaking for 
the court, stated as follows with respect to  spot zoning: 

"Spot zoning arises where a small area, usually a single lot or a 
few lots, surrounded by other property of similar nature, is 
placcd arbitrarily in a different use zone from that  to  which the 
surrounding property is made subject. Where such small area 
is subjected to a more burdensome restriction than that  applic- 
able to the surrounding property of like kind, the weight of 
authority is that the owner of the property so subjected to dis- 
criminabory regulation, [sic] may successfully attack the va- 
lidity of the ordinance. See: Higbee v. Chicago, B. & Q. R. Co., 
235 Wis. 91, 292 N.W. 320, 128 A.L.R. 734; Marshall v. Salt 
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Lake City, 105 Utah 111; 141 P. 2d 704, 149 A.L.R. 282. The 
rule denying thc validity of spot zoning ordinances has also 
becn applied where a small area previously in a residential zone 
has been removed, by an amending ordinance, from such zone 
and reclassified to permit business or commercial use over the 
objection of adjoining owners of residential property. 58 Am. 
Jur., Zoning, $ 39; 101 C.J.S., Zoning 3 91; Yokley, Zoning Law 
and Practice, 3 8-3, 3rd ed." 

171 The ordinance here challenged does not change the type of 
use permitted in the designated area but i t  docs permit a more dense 
concentration of residents. We are not prepared to  say, as some of 
the defendants contend, that spot zoning may occur only if the char- 
acter of the use permitted in the affected territory is changed. How- 
ever, the fact that the use permitted in the area has not been changed 
from residential must be given weight. In  speaking to this point, the 
Maryland Supreme Court stated as follows in the case of Hedin v.  
Bd. of Co. Commissioners, 209 Md. 224, 120 A. 2d 663: 

"Where thc proposed change is, as here, from one residential 
use to  another, and there is already a considerable amount of 
property either adjoining the subject property or in its immedi- 
ate vicinity falling within the proposed classification and there 
is also a considerable amount of other property close by of a 
lower classification, the proposed reclassification is not 'spot 
zoning.' " 

The trial judge made the following findings that  are supported 
by competent evidcnce: 

"(3) That the Blue Ridge Gardens tract is separated from the 
plaintiffs' property by a limited access highway of four lanes 
with a dividing median, as well as additional right-of-way lying 
to the sides of the throughway, for a total right-of-way width 
of 260 feet; that  this right-of-way is part of the Raleigh Belt- 
line System which carries traffic for U.S. 1, 70, 64 and other 
highway routes and lies on the east side of the property; that  
the nort,h side of the property fronts on Glen Eden Drive, a t  
present a collector strect and designated a loop thoroughfare in 
the thoroughfare plan adopted by the City of Raleigh. The prop- 
erty lying to the south is zoned and being developed as a plan- 
ned unit developn~ent which provides for condominium owner- 
ship of apartment like structures. The property is bounded by 
the City Limits of thc City of Raleigh on t.he west. 

(4) Tha t  prior to the meeting of the City Council of the City 
of Raleigh on the 3rd day of March, 1969, the Blue Ridge 
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Gardens tract was zoned R-4 (Residential) ; that  all of the 
property abutting the 9.26 acres on the west side of the Raleigh 
Beltline was zoned R-4, except that  the property lying immedi- 
ately on the south, while zoned R-4, has been approved for 
Planned Unit Development, and construction thereof is par- 
tially complete. 

* * Y 

(9) That  Glen Eden Drive is presently an 80-foot right-of- 
way collector street connecting Ridge Road and BIue Ridge 
Road. 

(10) That  the 1985 Thoroughfare Plan for the City of Raleigh 
designates the street, Glen Edcn Drive, upon which this prop- 
erty fronts on the north, as a loop thoroughfare. That  the con- 
necting link of Glen Edcn Drive with Glenwood Avenue is al- 
ready constructed; that  the additional links to the Dixie Trail 
Thoroughfare, with the Rbenczer Church Road, with U.S. 70 
and the Jefferies School Road are as set out in the Raleigh 
Thoroughfare Plan. 

(11) That  the change in zoning is that primarily of density 
only and does not constitute a change in zoning character- 
from residential to business, office or commercial. 

(12) That  a school has just been built in the area. 

(13) That  south of the Planned Unit Dcvelopment, there are 
areas zoned R-10 - with apartments - a shopping center and 
areas zoned for office and institutional use. 
(14) That  Raleigh is a growing City; that a tremendous in- 
terest has been put upon the developmcnt of apartments. Tf 
the City is to maintain its growth, there will have to be more 
apartments. 
(15) That  the proposed location, based on studies of other 
cities is not contrary to good living, and in fact, i t  can enhance 
a neighborhood, if properly executed and properly maintained. 
(16) That the zoning a t  R-10 would make less restrictions and 
better use of the subject property." 

18, 91 In  our opinion the above findings negate plaintiffs' con- 
tention that, the zoning here constitutes spot zoning. We further note 
that the 9.26 acres here involved forms a triangle-like area between 
a he:~vily traveled beltline system consisting of a right-of-way of 
260 feet and a collector street with a right-of-way of 80 feet. (Com- 
pare the location of this area with that  of the property involved in 
Zopfi v. City of Wilmington, supra). Also, the area here does not 
consist of a single lot or a few lots hut covers 9.26 acres. While the 
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size of an area is seldom solely determinative of the question of 
whether an ordinance constitutes spot zoning, it is a factor that few 
courts are prone to overlook. See Note, Spot Zoning and The Com- 
prehensive Plan, 10 Syracuse L. Rev. 303 (1959). 

Plaintiffs counter by pointing to the fact that much of the area 
surrounding the rezoned property is quiet, orderly, and a "high-class" 
residential area. They quote a t  length from the case of Euclid v. 
Ambler Co., 272 U.S. 365, 47 S. Ct. 114, 71 L. Ed. 303, where i t  was 
noted that apartment development within an area of detached resi- 
dences may utterly destroy the residential character of the neighbor- 
hood and its desirability as a place for detached residences and may 
come very near to being a nuisance. That  landmark case which first 
recognized municipal planning and regulation of land use as a valid 
exercise of the police power of the states was decided in 1926. Since 
that time more and more people have turned to apartments as perm- 
anent homes -many by choice. Few, if any, cities today enjoy the 
luxury of having enough land available to accommodate substan- 
tially all of their citizens in detached houses. Consequently, more 
land often has to be made available for apartments under existing 
zoning regulations. Many modern and luxurious apartment build- 
ings tend to compliment the a,rea where they are located. We are 
therefore not persuaded that conditions today are the same as those 
that prompted the dicta in the Euclid case almost half a century ago. 
[lo, 111 Turning to plaintiffs' second contention, we fail to find , 
that any violation of the City's announced policies respecting zon- 
ing has been established. It is true that while passing on several 
zoning applications in past years individual councilmen have noted 
as one of their objections to the requested changes that property in- 
volved was located on the beltline but not near an interchange. It is 
undisputed that the property here is not on an interchange. Howevcr, 
we do not regard such informal statements as establishing an in- 
flexible rule that is binding on the Council when considering future 
zoning applications. Also, on 1 May 1967, the City Council adopted 
a resolution stating inter alia that except under certain circumstances 
that are not here applicable i t  would not rely upon specific use or 
plan proposals in its determination of zoning matters. A specific plan 
for the use of the property in question was presented to the Council 
by Blue Ridge. However, the evidence does not compel a finding that 
the plans were relied upon by the Council in making its determina- 
tion. 
1121 Plaintiffs' third assignment of error is to the admission of 
evidence as to future plans for construction of streets and thorough- 
fares in the area and findings made by the court which are based on 
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this evidence. The evidence questioned is a long-range thoroughfare 
plan for the Raleigh urban area that was prepared in 1967 by a 
private engineering firm employed by the North Carolina State High- 
way Department and the City of Raleigh for that purpose. The 
period of the plan extends through 1985. This plan constitutes the 
background documcnt for the City Thoroughfare Plan map which 
was offered in evidence by the plaintiffs as their Exhibit No. 18. 
Since plaintiffs themselves introduced the Thoroughfare Plan map 
they are in no position to complain that the documcnt on which the 
map is based was thereafter admitted into evidence. Plaintiffs' Ex- 
hibit No. 18 is, in fact, page 65 of defendants' Exhibit No. 2, which 
is the thoroughfare plan objected to. Furthermore, we do not find 
that  the court's findings respecting these plans are irrevelant. The 
plans are not speculative in nature but constitute plans for a thor- 
oughfare system that are now actually being implemented. The 
matter of zoning is prospective because it  in effect constitutes plan- 
ning as to how a city or town will be developed in the future, and 
in designing zoning regulations to prevent and relieve traffic conges- 
tion i t  is important that  streets and thoroughfares planned for an 
area be considered as well as those in existence. This assignment of 
error is overruled. 

[I31 The trial court sustained a defense objection to  a question 
asked one of the plaintiffs regarding the general volume of traffic 
on Glen Eden Drive. The witness would have answered that there 
was a small amount of traffic on Glen Eden. Plaintiffs assign the 
exclusion of this testimony as error. We do not see how they have 
been harmed by such a ruling. If the traffic is in fact lighter in their 
neighborhood than in other areas of the City they have even less 
cause to complain that  i t  may be increased as a result of the re- 
zoning. 
[I41 Plaintiffs' Exhibits Nos. 20 and 21 are paper writings pur- 
porting to establish certain zoning criteria for the City of Raleigh. 
Exhibit 20 was admitted into evidence over defendants' objection. 
The court refused to admit Exhibit 21 and plaintiffs assign this as 
error. Plaintiffs attempted to identify the document through the tes- 
timony of a City planning technician who stated to the court: "I 
can't personally answer the origin of this. I t  is my understanding 
of this document would be that a list of areas for discussion between 
the Planning Commission and the Council, meeting some time ago." 
His testimony also indicated the document was prepared after the 
property in question had been rezoned. Under these circumstances 
the court properly refused to admit the document into evidence. 
Both documents appear to be nothing more than general notes set- 
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ting forth what someone (we know not who) regards as sound zon- 
ing practice. This assignment of error is overruled. 

[I51 Finally plaintiffs complain that  the Mayor and three City 
Councilmen were not ordered to answer certain questions asked them 
on adverse examination. We do not decide the question raised re- 
garding the right of plaintiffs to adversely examine these City offic- 
ials in the first place. Suffice to say the questions which form the 
basis of plaintiffs' assignment of error constituted an inquiry into 
the motives of these elected officials. We find the following in 5 Mc- 
Quillin, Municipal Corporations, S 16.90, p. 287: 

"Except as they may be disclosed on the face of the act or are 
inferrible from its operation, the courts will not inquire into the 
motives of legislators in passing or doing an act, where the legis- 
lators possess the power to pass or do the act and where they 
exercise that  power in a mode prescribed or authorized by the 
organic law. Therefore, neither the motivcs of the members of a 
municipal legislative body nor the influences under which they 
act can be shown to nullify an ordinance duly passed in legal 
form, within the scope of their powrrs. I n  such case the doctrine 
is that  the legislators are responsible only to the people who 
elect them." 

In  our opinion the court properly denied plaintiffs' motion to 
compel answers to the questions propounded. 

1161 This case has been well briefed and strenuously argued by 
counsel for plaintiffs. However, this court is bound by the well ac- 
cepted principle that  how a city or town shall be zoned or rezoned 
and how various properties shall be classified or reclassified rests 
with the municipal legislative body and its judgment is presumed 
to be reasonablc and valid and beyond judicial interference unless 
shown to be arbitrary, unrcasonable or capricjous. The burden of 
establishing such arbitrariness is on the one asserting it. Durham 
County v. Addison, 262 N.C. 280, 136 S.E. 2d 600; Raleigh v. Mo- 
rand, 247 N.C. 363, 100 S.E. 2d 870; Beverages, Inc. v. City of New 
Bern, 6 N.C. App. 632, 171 S.E. 2d 4. The court's findings, which 
are supported by competent evidence, support the conclusions made 
and judgment entered. 

Affirmed. 

BRITT, J., concurs. 

BROCK, J., dissents. 
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HOUSTON D. MEARES. D/B/A DIXIE FIRE & SPRINKLER COMPANY v. 
NIXON CONSTRUCTION COMPANY 

No. 702GSC27 

(Filed 6 May 1970) 

1. Contracts 33 21, 28- action f o r  breach of contract -instructions 
In an action by a subcontractor against a general contractor to recover 

damages for breach of contract, the contract is held to have contemplated 
that the contractor, and not the subcontractor, had the responsibility of 
relaying the subcontractor's monthly estimates of work completed to the 
owner for its approval before the subcontractor was to be paid; and where 
the subcontractor's evidence was to the effect that he timely submitted the 
monthly estimates to the contractor and that the estimates were not paid 
within thirty days as  provided by the contract, the trial court properly in- 
structed the .jury that it would be their duty to find that the contractor 
breached the contract if they found that he failed to pay the estimates 
within thirty days, the jury not being required also to find that the owner 
had approved the estimates. 

2. Contracts § 12-- construction - intention of t h e  parties 
The heart of a contract is the intention of the parties, which is to be 

ascertained from the language used, the subject matter, the end in view, 
the purpose sought, and the situation of the parties a t  the time. 

3. Contracts § 12-- construction 
A contract is to bc construed as a whole. 

4. Contracts §§ 246, 29- breach of contract - damages - lost profits 
- evidence of anticipated profits 

In  an action by a subcontractor against a general contractor for breach 
of contract, the measure of lost profits was the difference between the con- 
tract prive and the subcontractor's cost to complete the work under the 
contract; and the admission of the subcontractor's testintony that his an- 
ticipated profit was 20% of the contract price was erroneous, since the 
twtixnouy did not provide an adequate factual basis for the jury to ascer- 
tain thc measure of damagcs. 

5. Contracts 8 29- breach of contract - measure of damages 
In  a suit for damages arising out of a breach of contract, the party in- 

jured by the breach is entitled to be fully compensated for the loss and 
to be placed as near as may be in the position which he would have oc- 
cupied had the contract not been breached. 

6. Contracts 5 29- brcach of contract - profits a n d  losses -deter- 
mination 

In  an action for damages for breach of a construction contract, the 
profits and losses must be determined according to the circumstances of 
the case and the subject matter of the contract. 

7. Contracts 5 27- breach of contract - evidence 
A party seeking to recover for "gains prevented" or "lost profits" must 

present evidence rather than speculation. 
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APPEAL by defendant from Ervin, J., 19 May 1969 Schedule "C" 
Session, MECKLENBURG Superior Court. 

This is a civil action arising in contract brought by plaintiff 
against Nixon Construction Company and D. H. Overmyer Com- 
pany, Inc. (Overmyer). Before trial plaintiff caused judgment of 
voluntary nonsuit to  be entered as to  Ovcrrnyer, therefore, Nixon 
Construction Company will be referred to  hereinafter as defendant. 

The pleadings and evidence rcveal that  plaintiff was in the busi- 
ness of installing fire sprinkler systems and defendant was a general 
contractor constructing warehouses for Overmycr in Charlotte, North 
Carolina, Birmingham, Alabama, and Cleveland, Ohio. The complaint, 
filed on 11 January 1968, and amendments to  tlie complaint set forth 
four causes of action summarized as follows: 

(1) On or about 25 Octobcr 1965 and on or about 8 April 1966, 
plaintiff and defendant entered into a contract whereby plaintiff 
agreed to install an automatic sprinkler system in a warehouse be- 
ing built by defendant for Overmyer in Charlotte, N. C., the total 
contract price being $38,803.00. Plaintiff propcrly performed all of 
its obligations under said contract and there remains due and owing 
plaintiff the sum of $15,935.76 after giving crcdit for all payments. 
Although plaintiff has made demand on defendant for payment, de- 
fendant has failed to  pay the balance due. 

(2) On or about 8 April 1966, plaintiff .and defendant entered 
into a contract whereby plaintiff agreed to install an automatic 
sprinkler system in a building being constructed by defendant for 
Overmycr in Birmingham, Alabama, the total contract price being 
$32,395.00. Plaintiff began work on said sprinkler system and per- 
formed all of tlie work which could be donc as of 30 April 1966 and 
on that  date submitted an invoice for such work in amount of $8,- 
460.00 to defendant. Defendant failcd to pay the invoice within 
thirty days as required by the contract, which failure to pay amounted 
to a material breach of thc contract by defendant. Although plain- 
tiff attempted to complcte the contract, in July he was notified by 
defendant's parent corporation that his contract was terminated. 
Plaintiff is entitled to recover $10,444.51 from defendant for breach 
of the Birmingham contract. 

(3) On or about 14 April 1966, plaintiff aad defendant entered 
into three contracts whereby piaintiff agrced to install automatic 
sprinkler systems in warehouses being built by defendant for Over- 
myer in Cleveland, Ohio, the total contract price bcing $101,000.01 
plus an additional $6,500.00 for substitution of iron pipe. Pursuant 
to  the terms of the contracts, plaintiff began work on said sprinkler 
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systems, submitting invoices totaling $36,846.00 to defendant for 
work done to date on 26 May 1966. Defendant paid plaintiff on one 
of the invoices submitted but failed and refused to pay the other in- 
voices within thirty days after their submission as required by the 
contracts, which failure to pay amounted to a material breach of 
the contracts on the part of defendant. Although plaintiff attempted 
to complete work on the Cleveland contracts, he was notified by de- 
fendant on or about 19 July 1966 that his contracts were terminated. 
Defendant is indebted to plaintiff in the sum of $29,948.49 under 
said Cleveland contracts and refuses to pay the same although pay- 
ment has been demanded by plaintiff. 

(4) During the latter part of 1965 and early in 1966, defendant 
requested plaintiff to prepare and furnish to defendant drawings for 
automatic sprinkler systems which could be utilized by defendant in 
various warehouses which i t  proposed to construct. Plaintiff pre- 
pared and furnished defendant with said drawings, the reasonable 
value of the drawings being $2,500.00, but defendant has failed to 
pay for said drawings although payment has been demanded. 

In its original answer, defendant set lorth a general denial of the 
allegations of the complaint, denying that i t  was indebted to plain- 
tiff in any amount. Immediately before the trial, defendant filed an 
amendment to its answer and a counterclaim alleging that plaintiff 
breached the Birmingham and Cleveland contracts, making i t  nec- 
essary for defendant to employ other firms to complete the contracts 
a t  sums substantially higher than those contracted by plaintiff; de- 
fendant prayed judgment against plaintiff for breach of the Birm- 
ingham contract in amount of $4,806.75 and on the Cleveland con- 
tracts in amount of $111,110.79. 

During the trial the parties entered into a stipulation regarding 
the Charlotte contract and agrced that the first issue would be an- 
swered in favor of plaintiff in amount of $13,738.76. 

Plaintiff introduccd evidence in support of the allegations of his 
complaint. His evidence tended to show that although the contracts 
provided that defendant would make monthly payments on estimate 
invoices submitted by plaintiff, defendant refused to make said pay- 
ments; that plaintiff attempted to continue to perform his contracts 
in Birmingham and Cleveland but was prevented from doing so by 
defendant or defendant's parent corporation. 

By cross-examination of plaintiff and by its own witnesses, de- 
fendant's evidence tended to show: Plaintiff completed most of the 
underground work on the Birmingham contract. By late June of 1966 
construction of the building had progressed to the stage that de- 
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fendant was ready for plaintiff to install the interior portion of the 
sprinkler system. On 28 June 1966, an official of defendant's parent 
corporation sent plaintiff a telegram demanding that  plaintiff put a 
crew of a t  least ten men on the Birmingham job. On 1 July 1966, 
the same official sent plaintiff another telegram stating, '(Since you 
have not complied with the terms of your contract nor answered my 
telegram dated June 28, 1966 we are hereby cancelling your con- 
tract effective this date." Defendant employed another firm to com- 
plete the job a t  a cost greater than the price contained in the con- 
tract between the parties. As to the Cleveland contracts, within a 
few hours aftcr plaintiff's employees began work they were stopped 
because of failure to obtain clearacce from the labor union. While 
attempting to work out arrangcments with the union, plaintiff sub- 
contracted preliminary work to Cleveland contractors. Plaintiff failed 
to reach an agreement with the union and continued his efforts to 
subcontract the work. On 14 July 1966, an official of defendant,% 
parent corporation sent plaintiff a telegram stating, ('We require you 
to start work on the Cleveland jab Monday morning July 18, 1966 
or we will be forced to invoke paragraph 11 of our contract with you." 
(Paragraph 11 provides as follows: ('The General Contractor shall 
give the Subcontractor reasonable time to scttle any labor disputes, 
but if the Subcontractor has a work stoppage for a period of over 3 
days, for any rcason, the General Contractor shall have the right to  
have said work performed by others a t  the expense of the Subcon- 
tractor.") On 19 July 1966, the same official sent plaintiff a telegram 
terminating the contracts "hecause of your failure to fulfill the obli- 
gations of your contract." Defendant then arranged for the sprinkler 
system to be completed by others a t  a cost considerably higher than 
the price contracted with plaintiff. 

Other pertinent evidcnce is set forth in the opinion. 

Issues werc subrnittcd to and mswered by the jury as follows: 

'(1. I n  what amount is the defendant indebted to the plaintiff 
on the Charlotte contract? 

ANSWER: $13,738.76 

2. Did the defendant breach the Birmingham contract, as 
allegcd in the complaint? 

ANSWER: Yes 

3. If so, what amount, if any, is the plaintiff entitled to  re- 
cover from the defendant on thc Birmingham contract? 

ANSWER: $10,444.51 
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4. Did the plaintiff breach the Birmingham contract, as al- 
leged in the Answer and Counterclaim? 

ANSWER : .................................. 

5. If so, what amount, if any, is the defendant entitled to re- 
cover from the plaintiff on the Birmingham contract? 

ANSWER: 

6. Did the defendant breach the Clcveland contracts, as al- 
legcd in the complaint? 

ANSWER: Yes 

7. If so, what amount, if any, is the piaintiff entitled to re- 
cover from the defendant on the Cleveland contracts? 

ANSWER: $11,139.13 

8. Did the plaintiff breach the Cleveland contracts, as alleged 
in the Answer and Counterclaim? 

ANSWER: .................................. 

9. If so, what amount, if any, is the defendant entitled to re- 
cover from the plaintiff on the Cleveland contracts? 

ANSWER: .................................. 

10. Did the plaintiff and the defendant have a contract for the 
plaintiff to furnish and deliver drawings for automatic sprinkler 
systcms to the defendant in addition to the drawings required 
by the  contract,^ in controversy, as alleged in the complaint? 

ANSWER: No 
11. If so, what is the reasonable value of such drawings? 

ANSWER: ................................ ." 

From judgment in favor of plaintiff predicated on the verdict, 
defendant appealed. 

Pairley, Harnrick, Monteith & Cobb by Laurence A. Cobb for  
plaintiff appellee. 

Ernest 8. DeLaney, Jr., for defendant appellant. 

[I] In  its brief defendant states its contention regarding the first 
assignment of error as follows: "The Court below committed error 
when i t  instructed the jury it  should find that  the defendant breached 
the contracts by failing to pay the estimates within thirty days with- 
out the jury first finding that said estimates had been approved." 
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A portion of the charge included in this assignment of error is as 
follows : 

"By way of summary, ladies and gentlemen, with regard to  the 
second issue, 'did the defendant breach t,he Birmingham con- 
tract, as alleged in the complaint?' the court instructs you that  
if you find from the evidence and by its greater weight, the 
burden being upon the plaintiff on this issue to so satisfy you, 
that  the defendant, Nixon, failed to pay the invoices submitted 
to them in accordance with the paragraphs of the contract that  
I have previously read to you, and that  the defendant's delays 
or refusals to make these payments were not reasonable delays, 
and that  there was no bona fide dispute in existence as to the 
amounts due a t  that time or as to the percentage of the work 
completed, and if you further find from the evidence and by its 
greater wcight that  the plaintiff had not a t  that  time previously 
breached the contract, then and in that evcnt the court instructs 
you i t  would be your duty to answer the first issue 'yes.' On the 
other hand, if you fail to so find, or if after considering all of 
the evidence, you are unable to say where the truth lies or if 
you find the evidence evenly balanced, then and in any of 
these events i t  would be your duty to answer the second issue 
'no.' If, however, the work had not progressed to the point re- 
quired to permit the submission of the invoices and to require 
payment thereof, or if you find that under the circumst,ances the 
delays in payment, if any, were reasonable, that is, that the de- 
fendant had reason to bclieve that the work had not progressed 
and was not progressing according to the contract and that the 
plaintiff was not under the terms of the contract entitled to sub- 
h i t  or to have the submitted invoices paid, a t  the time of their 
submission in accordance with the provisions of the contract, 
then it  would be your duty to answer t,he second issue 'no.' " 

Later in the charge the trial judge gave a similar instruction re- 
garding the Cleveland contracts. Previous to the instruction above 
set forth the court quoted paragraphs (A), (B) and (C) of section 
6 of the contracts but did not quote the proviso of section 6 preced- 
ing paragraph (A).  Sections 3, 5 and 6 of the contracts provided as 
follows: 

"3. The General Contractor agrees to pay to the Subcontrac- 
tor for the ncrformance of the above described work the sum 
of [amount specified in each contract] in current funds, subject 
to additions and deductions for changes as may be agreed upon, 
and to make payments on account thereof in accordance with 
Section 6 hereof. 
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5. The Subcontractor shall present to the General Contractor 
a monthly estimate of work completed for the full month; said 
estimate to be submitted not later than Saturday of the month 
of the completion of said work. 

6. Provided this agreement has been approved by the Owner, 
the Owncr shall upon approval of said estimate, make payments 
on account to Subcontractor on behalf of the General Contrac- 
tor as follows: 

(A) The estimates shall show percentages of work com- 
plcted and, where applicable, amounts requested for pay- 
ment. Unless otherwise agrccd, such requests for paymcnt 
shall be madc only once monthly and submitted for the full 
mont,h not later than the 5th day of the following month. 
Such requested amounts, less the retained percentages as 
specified below, shall be paid within 30 days after the date 
submitted in New York ofice. 

(B) Prior to receipt of each payment, the Subcontractor 
shall, upon request of Gcncral Contractor or Owner, furnish 
lien waivers for all work, labor and matcrial performed and 
furnished through date for which each payment becomes 
due. 

(C) The General Contractor and the Owner shall retain 
10% of the amount due on each payment until final pay- 
ment becomes due." 

[2, 31 Thc gist of defendant's argument is that  before plaintiff 
could justify a termination of his work on the Birmingham and 
Cleveland contracts for failurc of defendant to pay monthly esti- 
mates whcn due, plaintiff had the burden of showing that  the owner 
(Ovcrmyer) approved the estimates. We do not accept this argu- 
ment. I n  2 Strong, N.C. Index 2d, Contracts, $ 12, p. 315, is found a 
concise resume of certain well-settled principles of law with respect 
to construction of contracts; thcse include the following: "The heart 
of a contract is the intention of thc parties, which is to be ascertained 
from the languagc used, the subject matter, the end in view, the pur- 
pose sought, and the situation of the parties a t  the time. * * * A  
contract is to be construed as a wholc * * "." 

[I] Needless to say, the contract does not clearly state who had 
the responsibility of relaying the monthly estimates from dcfendant 
to the owner and seeking their approval, but considering "the sub- 
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ject matter, the end in view, the purpose sought, and thc situation 
of the parties," we think the contract contemplated that  defendant 
had this responsibility. Thc invoices of monthly estimates submitted 
by plaintiff complied with defendant's requirements as to form; they 
also complied with l'Instructions To Sub-Contractors" provided by 
defendant's parcnt corporation (plaintiff's exhibit 14). Evidently, 
defendant did not expect plaintiff to exercise such responsibility re- 
garding invoice No. 103 for the Cleveland job as the evidence dis- 
closes that  this invoice, dated 26 May 1966, was paid on 13 July 
1966. Plaintiff's evidence discloscs that  jn conncction with the Birm- 
ingham job he timely submitted to defendant estimate invoices dated 
30 April 1966 for $7,614.00 and 30 May 1966 for $6,963.75 and that  
neither was paid. Plaintiff tcstified: "I was in contact with the Ac- 
counts Payable Department in New York with reference to payment 
of these invoices. They never gave me a reason why these invoices 
were not paid." Plaintiff's evidence further discloses that  he sub- 
mitted two estimate invoices to defendant on the Cleveland job and 
they were not paid. 

We think the instructions complained of were fully justified by 
the pleadings and the evidence; the assignment of error is overruled. 
[4] Defendant assigns as error the admission of certain testimony 
by plaintiff on the question of the amount of damages sustained by 
plaintiff, and instructions to the jury pertaining thereto. 

On direct examination and over defendant's objection, plaintiff 
testified substantially as follows: His actual net cost on the Birming- 
ham job was $7,668.62 and lost profits amounted. to $6,479.00, a total 
of $14,147.62. The profit figure of $6,479.00 was arrived a t  "just like 
we estimate evcry job, 2076. This includes overhead and profits." 
Nixon paid American Cast Iron Company $3,703.11 after that  firm 
filed a lien; after giving credit for that  payment, plaintiff's "net cost" 
was $10,444.51 which included a "lost profit" item of $6,479.00. With 
respect to t21c Clcvcland jobs, over defendant's objection plaintiff 
tcstificd substantially as follows: At the time he prepared his bid, 
he calculated an ovcrhcad and profit figure of $21,500.00. This was 
based on 20% of the total. The total amount of plaintiff's cost and 
loss of profits in connection with the Cleveland jobs was $29,948.49. 

Plaintiff presented no evidence as to what i t  would have cost him 
to coinplete the Birmingham and Cleveiand jobs. Regarding the 
Cleveland underground system job, plaintiff testified: 

"For getting about 400 feet of pipe in the ground my company 
had incurred expenses in excess of what is shown on the contract 
form. This is the contract that  I had s i g ~ c d  and if I had been 
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able to  complete the contract I would have incurred costs sub- 
stantially greater than the amount that  appears on the contract." 

The amount specified in the Birmingham contract was $32,395.00. 
Defendant prcscntcd evidence tending to show that  i t  paid Charlotte 
Automatic Sprinkler Company $27,925.00 to complete the Birmjng- 
ham job and that  other payments made thercon brought defendant's 
total cost to  $34,445.36. Defendant's evidence tended to show that  
the Clevcland underground job cost defendant $83,695.95 as opposed 
to plaintiff's contract for $40,166.67; that  the Cleveland interior jobs 
cost defendant $54,466.00 for each building as opposed to plaintiff's 
contract, for $33,667.00 for each building. 

I n  his charge to the jury, the trial judge recapitulated plaintiff's 
evidence regarding loss of profits and later in the charge on the ques- 
tion of damages said: 

"Now, applying this rule as the court has atternptcd to give i t  
to you in this case, the court instructs you that  if you answer 
the third issue and if you considcr the third issue, then you 
should consider as damages the following things: the unpaid 
balance of thc contract price, if any, to which the plaintiff would 
be entitled; second, lost profits and, as I have previously indi- 
cated to you, you would determine that  item if you determine 
i t  in any amount, by taking the contract price and by subtract- 
ing from that  contract price what i t  would have cost the plain- 
tiff in this instance to complcte thc contract, because the evi- 
dence, of course, would indicate that  he did not complete this 
particular contract and that  would be an item that would have 
to be deducted before you could make any determination of lost 
profits, if you make such a determination." 

With respcct to the issue on amount of damages on the Cleveland 
contracts, the court instructed: 

"The measure of damages on this issue would be the same as 
the measure of damages on the third issue I gave you with re- 
gard to the Birmingham contracts. I will not repeat those in- 
structions." 

The assignment of error is well taken. Defendant's objections to 
plaintiff's testimony as to how plaintiff estimated his loss of profits 
should have been sustained. With proper evidence to  support them, 
the court's instructions would have been correct, but this was not the 
case. 

[5-71 I n  a suit for damages arising out of n breach of contract, 
the party injured by the breach is entitled to full compensation for 
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the loss and to be placed as near as may be in the position which he 
would have occupied had the contract not been breached. Construc- 
tion Co. v .  Crain and Denbo, Inc., 256 N.C. 110, 123 S.E. 2d 590 
(1962). In an action for damages for breach of a construction con- 
tract, the profits and losses must be determined according to circum- 
stances of the case and the subject matter of the contract. Con- 
struction Co. v .  Crain and Denbo, Inc., supra. A party seeking to 
recover for "gains prevented" or "lost profits" must present evidence 
rather than speculation. 

In Tillis v .  Cotton Mills, 251 N.C. 359, 111 S.E. 2d 606 (1959). 
the court said "damages must be certain, and this certainty which is 
required does not refer solely to their amount, but also to the ques- 
tion whether they will result a t  all from the breach." As the court 
said in Service Co. v. Sales Co., 259 N.C. 400, 131 S.E. 2d 9 (1963), 
"For a breach of contract the injured party is entitled as compensa- 
tion therefor to be placed, insofar as this can be done by money, in 
the same position he would have occupied if the contract had been 
performed." The measure of lost profits in the instant case is thus 
the difference between the contract price and what i t  would have 
cost plaintiff to complete the work under the contract. It was also 
said in Tillis v .  Cotton Mills, supra, "It i t  incumbent upon the plain- 
tiff to present facts, as to all foreseeable factors involved, that the 
jury may have a basis for determining damages." The testimony of 
plaintiff that his anticipated profit was 20% of the contract price 
does not provide an adequate factual basis for the jury to ascertain 
the measure of damages under the standard of certainty established 
by the decisions of our Supreme Court. 

Although the assignment of error relating to the determination 
of damages is sustained, we do not think a new trial of all issues Is 
warranted. We think that defendant had a fair trial on all issues ex- 
cept issues No. 3 and No. 7. For that reason the judgment of the su- 
perior court is vacated and this cause is remanded for further hear- 
ing on the question of damages, if any, due plaintiff on the Birming- 
ham and Cleveland contracts. 

Error and remanded. 

BROCK and GRAHAM, JJ., concur. 
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CRABTREE D. COATS & BURCHARD Co. 

WILLIAM G. CRABTREE V. COATS & BURCHARD COMPANY 

No. 7026SC229 

(Filed 6 May 1070) 

1. Appeal and  Er ror  § 28-- broadside exception to findings of fact  
An exception "to the Findings of 'act for the reason that they are not 

sufficient to support the conclusions of law and the judgment" is broad- 
side and docs not present for review the admxsibility of the evidence 
on which the Endings were made or the sufficiency of the evidence to sup- 
port the findings. 

2. Appeal a n d  Er ror  § 57- appellate review of findings of fact  
Where there was ample competent evidence to support the findings of 

fact made by the trial court, they are conclusive. 

3. Process S 14- foreign corporation - service on  Secretary of State  
-transaction of business i n  this  State  

In  this action against a foreign corporation for commissions on sales 
by pIaintiff as defendant's sales representative in this State and nine other 
stateq, findings of fact supported by competent evidence are sufficient to 
support the conclusion that defendant is a foreign corporation transacting 
appraisal business in this State without a certificate of authority to do 
so, that a substantial portion of plaintiff's cause of action arose out of 
business transacted in this State, and that service of process on the Sec- 
retary of State under G.S. 55-144 was sufficient to give the court jurisdic- 
tion over the person of defendant. 

4. Process § 14- foreign corporation - service on  Secretary of State  
-performance of contract i n  this State  

In  this action against a foreign corporation for commissions on sales 
by plaintiff a s  defendant's salrs reprcsrntative in this State and nine 
other slates, the fact that defendant rented and maintained an office in 
this State for the use of plaintiff shows that the contract made in another 
statc between plaintiff and defendant was to be substantially performed 
in this State so as to render defendant amenable to service of process 
under G.S. 55-14.5(a) (1)  by service on the Secretary of State. 

5. Process § 14- foreign corporation - service on  Secretary of State  
-minimum contacts within th i s  S ta te  

Defendant foreign corporation had sufficient contacts within this State to 
support service of swnmons on i t  by service on the Secretary of State 
under G.S. 55-145(a) (1) ,  where defendant's business in this State has 
been a continuing one, and a substantial portion of plaintiff's alleged cause 
of action arose out of these substantial contacts within this State. 

6. Process 14- foreign corporation - service o n  Secretary of State  
- sufficiency of summons 

I11 this action against a foreign corporation for sales commissions, sum- 
mons whiczh commands the sheriff to suinrnon "the following named" to 
appear and answer the complaint, statrs that the manner of service shall 
be by delivery of the summons and complaint personally to the Secretary 
of State, and thereafter names corporate defendant as  defendant is hrld 
sufficient to give the court jurisdiction of defendant, the correct interpre- 
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tation of the language of the summons being that the sheriff is commanded 
to summon the defendant named therein by delivering a copy of the sum- 
mons and complaint to the Secretary of State. 

APPEAL by defendant from Copeland, S.J., 15 December 1969 
Schedule "D" Non-Jury Session of Superior Court held in MECIC- 
LENBURG County. 

This is a civil action by plaintiff, a resident of Mecklenburg 
County, to recover of corporate defendant, an Illinois corporation 
having its principal office in Chicago, the sum of $25,598.76 allegedly 
due for commissions on sales by plaintiff as dcfcndant's sales repre- 
sentative of appraisal and annual revision services in North Caro- 
lina, South Carolina, Virginia, West Virginia, Tennessee, Alabama, 
Georgia, Florida, Mississippi and Louisiana. 

The action was commenced on 12 May  1969 by the issuance of 
a summons by the Clerk of Superior Court of Mecklenburg County 
addressed to the Sheriff of Wake County. The summons was issued 
in the case of "William G. Crabtree, Plaintiff, against Coats & Bur- 
chard Company, Defendant," and i t  was served by the Sheriff of 
Wake County on 14 Map 1969 by delivering copies of the summons 
and complaint to Thad Eure, Secretary of State of North Carolina. 

On 10 Junc 1969 defendant entered a special appearance solely 
for the purposes of its motion and moved to dismiss, asserting that  
the court had not acquired jurisdiction over the person of the de- 
fendant. On 17 December 1969 defendant cntercd a special appear- 
ance solely for the purpose of renewing its motion "that the service 
of summons bc quashed and that  this action be dismissed for that 
the Court has not in this action properly acquired jurisdiction over 
the person of this Defendant." 

After hcaring the evidence offcrcd by the parties, Judge Cope- 
land, under date of 17 January 1970, made findings of fact, conclu- 
sions of law, and entered the following order: 

"I. The Plaintiff is wrescntly a citizen and resident of Meck- 
lenburg County, State of North Carolina. 
2. That  a t  all times the Plaintiff was working for the Defend- 
ant  he was a citizen and resident of Mecklenburg County, State 
of North Carolina and maintained his home there. 
3. Defendant is a corporation organized and existing under the 
laws of the Statc of Illinois and having its principal place of 
business a t  4415 North Ravenswood Avenue, Chicago, Illinois. 
Thc Defendant has never secured a certificate of authority from 
the Secretary of State of North Carolina to transact business in 
the State of North Carolina. 
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4. The Defendant is in the appraisal business and employs 
salesmen in various sections of the country. Such salesmen call 
on customers and prospective customers of the Defendant in the 
states in their area of responsibility in order to obtain appraisal 
work. 

5. Plaintiff was employed by Defendant a t  its office in Chicago, 
Illinois in 1963. 

6. Plaintiff was employed as a sales representative for Defend- 
ant in a territory which included Virginia, South Carolina, North 
Carolina, Tennessee, Georgia, Mississippi, Alabama, Louisiana, 
Florida and West Virginia. 

7. Defendant maintained an office in Charlotte during the term 
of Plaintiff's employment. The office had an answering service 
and public stenographers were used when the need arose. 

8. Plaintiff, the sole user of the aforesaid office, spent no more 
than 5% of his time in the office. 

9. Plaintiff earned on the average $15,000 to $16,000 in com- 
missions annually in his employment, with Defendant, of which 
amount approximately $4,000 to $5,000 arose out of work done 
by him in North Carolina. 

10. Plaintiff's cause of action is based, in the main, on commis- 
sions allegedly due from sales made by him during the term of 
his employment with Defendant. Of the commissions sued for, 
forty-four (44) arose from sales made outside of North Carolina 
and twenty-one (21) arose from sales made in North Carolina. 
In terms of dollar value, the Plaintiff is claiming commissions 
on gross sales in the amount of $214,552.14, which may be broken 
down as follows: gross sales in North Carolina - $56,155.00; 
gross sales in other states - $158,397.14. Put  another way, of 
commissions the Plaintiff is suing for, approximately 1/4 to 1/3 
arose on sales he made in North Carolina and 2/3 to 3/4 on sales 
he made outside of North Carolina. 

11. During the term of Plaintiff's employment with Defend- 
ant, and a t  all times relevant to the matter a t  issue, Defendant 
sent field appraisers into North Carolina, which appraisers spent 
hundreds of man days in the State on Defendant's behalf. 

12. During the term of Plaintiff's employment, Defendant 
billed its North Carolina customers thousands of dollars. 

And the Court concludes as a matter of law that: 

1. Service on the Defendant corporation was valid under the 
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provisions of Section 55-144 or Section 55-145(a) (1) of the 
General Statutes of North Carolina, and that the General Court 
of Justice, Superior Court Division, Mecklenburg County, prop- 
erly acquired jurisdiction of the Defendant. 

2. The mechanics of service provided for by Section 55-144 and 
Section 55-145(c) wcre satisfied by service of the summons on 
the Secretary of State of the State of North Carolina by the 
Sheriff of Wake County, North Carolina. 

NOW, THEREFORE, I T  IS ORDERED that  the Defcndant'a 
motion to dismiss the action against the Defendant for that  the 
Court has not in this action properly acquired jurisdiction of 
the person of the DPfmdant  and the Defendant's motion that  
the service of summons be quashed are denied, and the Defend- 
ant is allowed thirty (30) days from the date of this order to 
file answer or otherwise plead. 

Signing of this order out of term and out of the district was 
consented tlo in open Court by counsel for the Plaintiff and 
counsel for the Defendant." 

Upon the entry of this order, the defendant assigned error and 
appealed to the Court of Appeals. 

Robert D. Potter for plaintiff appellee. 

McLendon, Brim, Rroolcs, Pierce & Daniels by Claude C. Pierce 
and James T .  Williurn,~, Jr., for defendant appellant. 

Appellant has only four exceptions and threc assignments of 
error. 

[I, 21 Dcfcndant's exception number one is that  "(d)efendant 
objects acd excepts to the Findings of Fact for the reason that  they 
are not suficjent; to support the conclusions of law and the judg- 
ment." There was no exception made to any particular finding of 
fact. This exception is broadside and does not present for review the 
admissibility of the evidcnce on which the findings wcre madc or the 
sufficiency of thc evidence to support the findings. 1 Strong, N.C. 
Index 2d, Appeal and Error, $ 28. However, there was ample compe- 
tent evidence to support the findings of fact made by Judge Cope- 
land, and thcy are conclusive. Equipment Co. v. Equipment Co., 263 
N.C. 549, 140 S.E. 2d 3 ('1965) ; Farmer v. Ferris, 260 N.C. 619, 133 
S.E. 2d 492 (1963). 
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Defendant's exception number two is that  li(d)efcndant objects 
and excepts to the Court's first conclusion of law for the reason that 
i t  is not supported by thc Findings of Fact and is contrary to law." 
[3] Defendant contends that  plaintiff's cause of action did not 
arise out of business which defcndant transacted in North Carolina. 

G.S. 55-144 rcads in pertinent part: 
"Whenever a forcign corporation shall transact business in this 
State without first procuring a certificatc of authority so to do 
from thc Secretary of Statc * * " then the Secretary of State 
shall be an agent of such corporation upon whom any process, 
notice, or demand in any suit upon a cause of action arising out 
of such business may be served." 

Applying the provisions of this statute, G.S. 55-144 to the facts 
found by the court, we are of the opinion and so hold that  the de- 
fendant was a forcign corporation transacting business in this State 
without obtaining a certificatc of authority from the Secretary of 
State to do so, and that a substantial portion of plaintiff's cause of 
action arose out of such business. Mills v. Transit Co., 268 N.C. 313; 
150 S.E. 2d 585 (1966). Thc defendant was conducting business in 
this State with thc plaintiff and other residents of this State and 
maintained ar? oficc in Charlotte for that purpose. This is not a tran- 
sitory cause of action arising in another state but is local in nature. 
R. R. v. Hunt & Sons, Inc., 260 N.C. 717, 133 S.E. 2d 644 (1963). 

Defendant was in thc appraisal business and was soliciting and 
performing appraisal work in North Carolina. It was thus transact- 
ing and performing in this State the business for which i t  was 
created. See Harrinqton v. Steel Products, Inc., 244 N.C. 675, 94 
S.E. 2d 803 (1956)) and Lambert v. Xchell, 235 N.C. 21, 69 S.E. 2d 
11 (1952). The findings of fact, interpreted in the light of the evi- 
dence in this case, show that  the activities of the defcndant in North 
Carolina, have been continuous and systematic for several years be- 
ginning in 1963. Equipment Co v. Equipment Co., supra. We do not 
agree with defendant's contention that  undcr the factual situation 
here, the provisions of G.S. 55-131 exclude i t  from the operation of 
the provisions of G.S. 55-144. 

Since the dcfcndant does not contend that  i t  has a process agent 
in North Carolina, service on the Secretary of State is sufficient to 
bring thc defcndant into court. G.S. 55-144; G.S. 55-146; Babson 11. 

Clairol, Inc., 256 N.C. 227, 123 S.E. 2d 508 (1962). 

[4] Defcndant also contends that  i t  is not amenable to jurisdic- 
tion in North Carolina undcr the provisions of G.S. 55-145 (a) ( I ) ,  
which reads as follows: 
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"(a) Every foreign corporation shall be subject to suit in this 
State, by a resident of this State or by a person having a usual 
place of business in this State, whether or not such foreign cor- 
poration is transacting or has transacted business in this State 
and whether or not i t  is engaged exclusively in interstate or 
foreign commerce, on any cause of action arising as follows: 
(1) Out of any contract made in this State or to be performed 
in this State; or * * *." 

We think that the provisions of G.S. 55-145(a) (1) are also applic- 
able to the factual situation in this case. Even if i t  should be con- 
ceded for the sake of argument that the defendant was not transact- 
ing business in this State, the contract made in the State of Illinois 
between the plaintiff and the defendant was to be substantially per- 
formed in the State of North Carolina. The fact that defendant 
rented and maintained an office for the use of plaintiff is a clear in- 
dication that the contract between plaintiff and defendant was to be 
substantially performed in North Carolina. 

[5] The foregoing statute, G.S. 55-145(a) ( I ) ,  clearly provides a 
means for bringing the defendant foreign corporation into the courts 
of this State. We are of the opinion and so hold that the applic- 
ability of G.S. 55-145(a) (1) is consistent with the Federal require- 
ments of due process. In this case, the minimum contacts necessary 
to the jurisdiction of the North Carolina courts do exist. Interna- 
tional Shoe Co. v. Washington, 326 U.S. 310, 90 L. Ed. 95 (1945). 
See also Xhepard v. Manufacturing Co., 249 N.C. 454, 106 S.E. 2d 
704 (1959). 

In  Byham v. House Corp., 265 N.C. 50, 143 S.E. 2d 225 (1965), 
the action was for damages for a breach of contract by a foreign 
corporation, and it was held that the requirements of G.S. 55- 
145(a) ( I ) ,  subjecting such corporation to suit in North Carolina, 
were met. The Court pointed out that the contract not only desig- 
nated the place of performance but also limited its performance to 
the Durham area. The Court gave a list of several factors to he 
considered in determining whether the test of "minimum contacts" 
and "fair play" had been met in order to obtain i n  personam ju- 
risdiction over a foreign corporation. Applying the rules set out in 
Byhanz, we are of the opinion that the facts in this case show sub- 
stantial contacts within this State. The defendant's business was a 
continuing one. A substantial portion of the plaintiff's alleged cause 
of action arose out of these substantial contacts within the State. 
See Perkins v. Renguet Consol. Min. Co., 342 U.S. 437, 96 L. Ed. 
485, 72 S. Ct. 413; International Shoe Co. v. Washington, supra. 
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161 Appellant contends in its third exception that the summons 
was not sufficient to givc the court jurisdiction of defendant, in 
that, i t  did not direct the sheriff to summon the defendant. We do 
not agree. The summons, in pertinent part, reads as follows: 

"To the Sheriff of Wake County, North Carolina-GREETING: 
YOU ARE COMMANDED TO SUMMON the following named 
to appear and answer the Complaint of the plaintiff, and the 
manner of your service shall be the delivery of copies of this 
Summons and of the Complaint, personally to: Secretary of 
State, Statc of North Carolina 

Defendant Address 
Coats & Burchard Company 4413 Ravenswood Avenue 

Chicago, Illinois 
LET EACH DEPENDANT TAKE NOTICE that, within 
THIRTY DAYS after the scrvice of this Summons, a written 
Answer to the Complaint must be filed a t  the office of the un- 
dersigned Clerk, or such other defense asserted as the law allows 
or prescribes, and that if no appropriate response is made within 
that time, the plaintiff will apply to the Court for relief de- 
manded in the Complaint." 

Defendant cites the case of Distrib~~fors v. McAndrews, 270 N.C. 91, 
153 S.E. 2d 770 (3987). Distributors is distinguishable from the case 
before us. In Distributors the sunin~ons, which was held to fail to 
give the court jurisdiction of the defendants, in pertinent part re- 
quired the sheriff to summon thc Commissioner of Motor Vehicles 
of the State of North Carolina "as process agent for" the named de- 
fendants and did not command the sheriff to summon the defend- 
ants. The case of Russell v. Manufacturing Co., 266 N.C. 531, 146 
S.E. 2d 459 (1966)) cited by appellant, is also distinguishable from 
the case before us. In Iiussell, the summons, which was held im- 
proper, required tlic sheriff to summon the "local agent" of the cor- 
porate defendant and did not command the sheriff to summon the 
defendant. 

We think a correct interpretation of the language used in the 
summons in this case is that the sheriff was commanded to summon 
the defendant named therein, Coats & Burchard Company, by de- 
livering a copy of the summons and complaint to the Secretary of 
State. Although we do not consider the summons herein to be a model 
one, we hold that i t  mas sufficient in form and content to comply with 
the provisions of G.S. 1-89 (the apphable statute in effect a t  the time 
of the issuance and scrvice of this summons). G.S. 1-89 was repealed 
effective 1 January 1970, and statutory authority relating to the 
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content of a summons is now contained in G.S. 1A-1, Rule 4. The 
parties stipulated that "the Summons was issued on May 12, 1969, 
served on the Secretary of State of North Carolina on May 14, 1969, 
and the Summons and a copy of the Complaint were duly forwarded 
by the Secretary of State to the Defendant by registered mail." It 
does not appear that there was a failure to comply with the pro- 
visions of G.S. 55-146. Moreover, the defendant received actual 
notice of the action. 

Defendant's fourth exception is to the signing and entry of the 
order. We fail to find any merit in this exception. 

We conclude, therefore, that the summons is valid and that the 
State court has jurisdiction over the defendant herein under the 
provisions of G.S. 55-144 and also by virtue of the provisions of 
G.S. 55-145. 

The order of Judge Copeland is 

Affirmed. 

MORRIS and VAUGHN, JJ., concur. 

ROBERT MEEKS v. JOHN C. ATKESON, JR .  

No. 693DC254 

(Filed 6 May 1970) 

1. Automobiles 5 56- hitting vehicle stopped on highway - negligence - nonsuit 
Plaintiff's evidence that defendant, who was searching for his lost 

cat, left his unlighted car a t  night parked across both lanes of a two-lane 
highway, held sufficient to be submitted to the jury on the issue of de- 
fendant's negligence. 

2. Automobiles § 76- hitting vehicle stopped on highway - plaintiff's 
contributory negligence - nonsuit 

Plaintjff's evidence held insufficient to establish that he was contribu- 
torily negligent as a matter of law in striking defendant's unlighted auto- 
mobile which was parked across both lanes of the highway in the night- 
time, where the evidence would support a finding that (1) plaintiff was 
driving within his proper lane of travel a t  a speed of 55 mph in a 60 
mph zone; (2) the brakes and steering mechanism of his car were in good 
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order; (3) when he was 230 feet away he first observed defendant's car 
and applied his brakes; (4)  when he was 200 feet away and realized de- 
fendant's car was not moving he slammed on his bralces; (5) he attempted 
to pass to the left of defendant's car, saw that he could not make it, and 
turned back into his own lane, a t  which time his car began to skid toward 
defendant's car. 

5. Automobiles 5 8- unlighted car stopped o n  highway - nighttime - 
sufficiency of lookout 

Plaintiff's testimony that he was driving 65 mph on a clear night and 
that he first observed defendant's unlighted car parked across both lanes 
of the highway when he was approxinmtely 250 feet away, held to negate 
any inference that he failed to keep a proper lookout. 

4. Automobiles 5 13- use of lights at nighttime-compliance with 
s ta tu te  

Plaintiff's testimony that he was 250 feet away when he first observed 
defenclant's unlighted car parked across both lanes of the highway in the 
nighttime, held sufficient to show that plaintifl' complied with G.S. 20-131(a) 
requiring the use of driving lights sufiicicnt to render clearly discernible a 
person 200 feet ahead. 

5. Automobilcs 1% stopping vehicle withim radius of lights 
Plaintiff's inability to stop his vehicle wilhin the radius of his lights 

rannot be considered contributory negligence per se. G.S. W-141(e). 

6. Automobiles § 47- skid marks  - jury qncstion 
I t  was a question for the jury (1) whether skid marks which ended 

approximately 50 feet from defendant's stopped automobile were marks 
made by plaintiff's car and (2) what speed the marks indicated. 

APPEAL by plaintiff from Wheeler, District Judge, March 1969 
Civil Session of PITT District Court. 

This is a civil action to recover damages for pcrsonal injuries 
and propcrty damages sustained by plaintiff on 1 March 1966 when 
his 1961 Oldsrnobile automobile collidcd with dcfendant's 1950 Ford 
on U.S. Highway 13 near Bucna-Vista in Bertie County, N. C. 
Plaintiff allegcd defendant was negligent in unlawfully parking his 
automobilc upon the paved and traveled portion of the highway a t  
night without lights and in failing to give adequate warning of the 
hazard tl.?ereby created. Defendant denied negligence on his part 
and pleaded contributory ncgligencc on the part, of plaintiff in fail- 
ing to keep a proper lookout, in driving a t  excessive speed, and in 
failing to keep Elis automobile under control whcn approaching de- 
fendant's stalled automobile, which defendant alleged was fully 
lighted. 

Plaintiff ofercd evidence tending to show: At the sccne of the 
collision U.S. Highway 13 runs generally north and south through a 
swampy, woodcd area. Thc highway is paved with smooth asphalt 
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approximately 22-feet wide and has one lane for northbound and one 
lane for southbound traffic. About three-tenths of a mile north from 
the point of collision the highway passes through a crossroads knowrr 
as Buena-Vista. Proceeding south from Buena-Vista the highway 
curves to the right and then straightens. The collision occurred on 
the straight portion of the highway south from the curve. Near the 
point of collision a small creek runs through a concrete culvert under 
the highway. The culvert has concrete abutments on each side, but 
there are no rails along the edge of the highway as i t  passes over the 
culvert. There was 22 feet between the two abutments. The posted 
speed limit is 60 miles per hour. 

It had rained prior to the collision and the shoulders of the high- 
way were wet, but the surface of the highwa,y was dry and the 
weather was clear a t  the time of the collision. Plaintiff, with one 
passenger, was driving his car south along the highway. Defendant's 
automobile was stationary, sitting diagonally across the highway, 
the front of the car headed in a northeasterly direction and the rear 
in a southwesterly direction. Defendant was outside of the automo- 
bile and was looking for his cat. 

On direct examination plaintiff testified: 

"I was traveling a t  a speed of 55 miles per hour. I was near 
Beuna-Vista which is a small intersection consisting of two ser- 
vice stations, 1 believe. One on each side. It is simply a cross- 
roads with service stations. I was between there and Windsor, 
N. C. I first saw the automobile owned by Mr. Atkeson - just 
as  you pass through the intersection, about 50 yards further up, 
i t  is a curve. As I rounded that curve and straightened out, I 
saw this car parked cross-ways the road. It was nighttime. I 
did not see any lights burning on the vehicle. I first observed 
this automobile when I was approximately 250 foot from it. As 
soon as I realized what i t  was, I tried to stop before I hit it. The 
automobile was sitting cross-ways the road. The back of his car 
was more on my side of the road than i t  was on his. It, was more 
room on the opposite side of the road so a t  first -I was still 
moving-I started to change lanes to see if I could go around 
that way but then I was afraid it would be considered my fault 
-crossing lanes -so I got back in my lane and tried my best 
to stop before I hit it. The back of his car was to my right and 
the front of his car was to my left. A portion of his car was in 
the left lane as  I approached. About one third of the lengths of 
the car was in the left lane. The front wheels of his vehicle was 
in my left lane and was in what should have been his lane if he 
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was coming my way. The back wheels were in my lane. I first 
went to  the left and then cut back in my own lane. After that, 
I hit his car, a glancing blow, because I skiddcd into him side- 
ways. Once I hit him I slid back off the shoulder of the road 
which was wet. It had just been a heavy rain. The road was dry 
but the shoulder was wet and I wcnt down the hill into a creek 
right beside a small bridge that didn't have rails. My  car went 
into the water. . . . There were no lights on the car of Mr. 
Atkeson. Therc wcre none burning. There wcre no actual lights 
or reflectors on the side of his car as I approached it. His car 
had headlights and taillights but a t  the angle I was going-I 
was going straight into his sidc and there was no lights on his 
side. I-Iis headlights pointed to my left but they were not on. If 
he had reflectors, the rear of his car was turned far enough so I 
couldn't see it. I do not know whether his automobile was running 
but the motor was not running when I got out of the creek." 

On cross-examination plaintiff testified: 

"It is a straight road from the curve to where I hit the 
automobile. I did not see him before I came out of the curve. 
I don't know if I saw him a t  the exact moment I came out of 
the curve but after I rounded the curve I didn't see it  until -. 
Just as I rounded the curve, I saw this vcliicle down the road 
across the highway facing almost perpendicular to me. I don't 
know if I saw him a t  the exact moment I come out of the curve 
or if i t  was a few seconds after I come out. . . . When I first 
rounded this curve, I saw the car sitting there. When I saw the 
car, I applied brakes. I did not slam on the brakes. I eased on 
the brakcs because I didn't --it was no lights on the car. The 
car was black and I thought it  was moving. When I realized i t  
wasn't moving, I slammed on brakes. It was just a second or 
two from the time I started easing on the brakes until I slammed 
on the brakes. The car was approximately 200 foot from me when 
I slammed on the brakes. At the time I started easing on the 
brakes, I don't know how far the car was from me. I can just 
guess the foot but my guessing-I could be 100 foot off. I 
would say i t  was 250 foot from the time I first saw-. I first 
attempted to make a left turn but just as my wheels crossed the 
center line, I saw there wasn't room enough for me to get by on 
that side either and so I changed back to my lane because I 
would rather to stay on my side of the road if I couldn't get by. 
There is a shoulder there. I do not know exactly how wide. I was 
skidding and could not drive off the paved portion. M y  brakes 
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was locked. I had control of the vehicle until I turned to go. 
back in the right lane and then I still had control other than I 
couldn't stop it. My car went down into an embankment and 
into a creek." 

Plaintiff's passenger, a witness for the plaintiff, testified: 

"It was nighttime. The car in the road was black. The pave- 
ment was black. There were no lights burning on that auto- 
mobile in the road. 

* * * + *  
"After we come around the curve and got straightened out, 

I could see the automobile. I don't have any idea how far i t  was 
when I first saw it. Not too far because-I said i t  was night 
and we had to be almost on top of it." 

This witness also testified that plaintiff was going 55 or 60 miles an 
hour and that plaintiff's car had just been inspected a day of two 
before and had good brakes and steering mechanism. 

The highway patrolman who investigated the accident testified 
in substance: The shoulders of the road were level for approximately 
six feet on each side of the road. The distance from the point where 
the curve begins to straighten out to the point. where he found the 
automobiles resting was approximately 1000 feet unobstructed. There 
were 300 feet of solid heavy black skid marks in the right-hand lane 
headed south. These marks ended approximately 50 feet north from 
the point of impact, a.nd "on the south end of these skid marks they 
started fading out and going over into the left lane -scuff marks 
into the left lane like the vehicle was skidding sideways - and then 
they faded out and right up approximately three feet north of the 
Atkeson vehicle, three or four feet, there was several piles of dirt 
on the highway." The patrolman also testified that there was 
"enough room on either side of the highway on the shoulder to drive 
an automobile but not a whole lot of room to spare." 

The operator of the wrecker who retrieved plaintiff's car from the 
water on the night of the collision testified that the shoulders on each 
side of the road were "very small," approximately three feet, and 
"not large enough for an automobile to go on the side of i t  a t  that  
point." He also testified there was not enough room to go around 
defendant's car and traffic was stopped until the wrecker moved i t  
out of the way. 

At close of plaintiff's evidence the court allowed defendant's mo- 
tion for nonsuit, and plaintiff appealed. 
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Pntchett, Cooke & Burch, by W. L. Cooke, for plaintifl appellant. 

James, Speight, Watson & Brewer, b y  W. H .  Watson, for defend- 
ant appellee. 

PARKER, J. 

[I] Plaintiff's evidence showing defendant left his unlighted car 
a t  night parked across both lanes of a two-lane highway, while de- 
fendant searched for his lost cat, was clearIy sufficient to require sub- 
mission of an issue as to defendant's actionable negligence. The non- 
suit can be sustained, if a t  all, only on the ground that plaintiff's 
evidence so clearly establishes his own negligence as one of the 
proximate causes of his injuries that  no other reasonable inference 
may be drawn therefrom. We do not agree with the trial court's con- 
clusion that  i t  does. 

Bobbitt, J .  (now C.J.), speaking for the Court in Brown v. Hale, 
263 N.C. 176, 139 S.E. 2d 210, stated: 

"Judgment of involuntary nonsuit on the ground of contribu- 
tory negligence should be granted when, and only when, the evi- 
dence, when considered in the light most favorable to plaintiff, 
establishes plaintiff's contributory negligence so clearly that no 
other reasonable inference or conclusion may be drawn there- 
from. This rule, repeatedly restated, is clear. I ts  application, a t  
times, is difficult. Complete reconciliation of all the decided 
cases would tax the ingenuity of the most discriminating analyst. 

11 1 . . . no factual formula can be laid down which will de- 
termine in every instance the person legally responsible for a 
rear-end collision on a highway a t  night between a standing ve- 
hicle and one that  is moving.' Stacy, C.J., in Tyson v. Ford, 
228 N.C. 778, 781, 47 S.E. 2d 251. As stated by Seawell, J., in 
Cole v. Koonce, 214 N.C. 188, 191, 198 S.E. 637: 'Practically 
every case must "stand on its own bottom." ' " 

[2] Plaintiff's evidence considered in the light most favorable to 
him would support a finding that:  He was driving his car within his 
proper lane of travel a t  a speed of 55 miles per hour within a 60 
mile per hour speed zone. It was a clear night and the paved surface 
of the highway was dry. The brakes and the steering mechanism of 
his car were in good order. He  first obser-ved defendant's car when 
he was approximately 250 feet away. As soon as he saw it  he applied 
but did not "slam on" his brakes, because he thought defendant's 
car was moving. When he realized i t  wasn't moving, he slammed on 
his brakes, a t  which time defendant's car was approximately 200 
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feet from him. H e  first attempted to pass to  the left of defendant's 
car, but just as soon as he crossed the center line he saw there wasn't 
room enough to get by on that side either and so changed back into 
his own lane. There was a shoulder but by this time he was skidding 
and could not drive off the paved portion of the highway. His car 
skidded sideways into defendant's car, striking i t  a glancing blow. 

13-51 Such findings would negative defendant's allegations that 
plaintiff was driving a t  an excessive speed, failed to keep a proper 
lookout, or failed to keep his car under control. The jury could find 
from plaintiff's cvidence that he was operating within the posted 
speed limit and in compliance with the requirements of G.S. 20-14i. 
His testimony as to when he first saw defendant's car negates any 
inference that  he failed to kcep a proper lookout. G.S. 20-131(a) re- 
quired that  plaintiff's head lamps undcr normal atmospheric condi- 
tions and on a level road "produce a driving light sufficicnt to  render 
clearly discernible a person two hundred feet ahead." Plaintiff's 
lights met this requirement, since he saw defendant's car when it  was 
250 feet away. Plaintiff's inability to stop his vehicle within the 
radius of his lights cannot be considered contributory negligence per 
se. G.S. 20-141(e) ; Bass v. McLamb, 268 N.C. 395, 150 S.E. 2d 856. 

161 While the evidence as to the skid marks would indicate plain- 
tiff was driving a t  a speed greater than either he or his passenger 
testified to, the evidence would not compel a finding that  the skid 
marks had in fact been made by plaintiff's vehicle. The clear skid 
marks ended approxin~ately 50 feet from defendant's vehicle, and 
although a strong inference may arise that  the marks were made by 
plaintiff's car, whether in fact they were and what speed they indi- 
cate were questions for the jury. Plaintiff's evidence was also con- 
flicting on whether there was sufficient room on the shoulder of the 
road for his car to pass defendant's car. Such discrepancies and con- 
tradictions in plaintiff's evidence are matters for the jury and not 
the court to resolve. Coleman v. Burris, 265 N.C. 404, 144 S.E. 2d 
241; Beasley v. Williams, 260 N.C. 561, 133 S.E. 2d 227. 

121 While plaintiff's own evidence would clearly support a jury 
finding that  plaintiff was guilty of contributory negligence, we hold 
that  i t  did not show that  plaintiff was contributorily negligent as a 
mattcr of law. In view of this holding we do not deem i t  necessary 
to pass upon appellant's remaining assi.gnments of error, which re- 
late to rulings admitting or excluding evidcnce, since these questions 
may not recur upon a new trial. 



638 IN THE COURT OF APPEALS i 7 

The judgment of nonsuit is 

Reversed. 

MALLARD, C.J., and BRITT, J., concur. 

CARL PRINCE AND WIFE, GUSSIE PRINCE v. LEON PRINCE AND WIFE, 
VAMA PRINCE 

No. 7013SC121 

(Filed 6 May 1970) 

1. Appeal and  E r r o r  § a& assignment of e r ror  t o  t h e  signing of t h e  
judgment - question presented 

An assignment of error to the signing and entry of the judgment presents 
the face of the record for review, and review is limited to the question of 
whether error of law appears on the face of the record, which includes 
whether the facts found, or admitted, support the conclusions of law and 
the judgment. 

2. Ejectment 6; Boundaries &-- action i n  ejectment - conver- 
sion into processioning proceeding 

Where, in an action in ejectment, the parties stipulate that they are  
the owners of the lands conveyed to them by their respective deeds and 
that the only question in controversy is the location of the boundary lines 
between their lands, the action is converted into a processioning pro- 
ceeding. 

3. Boundaries 3 8- processioning proceeding -burden of proof - is- 
sues 

The plaintiffs in a processioning proceeding have the burden of proof to 
establish the true location of the disputed boundary lines; and if the 
plaintiffs are unable to show by the greater weight of the evidence the 
location of the true dividing line a t  a point more favorable to them than 
the line contended for by defendants, the issue should be answered in 
favor of defendant's contentions. 

4. Appeal and  E r r o r  § 6; Boundaries § 15-- processioning proceed- 
i n g  - judgment - immediate appeal - damages 

An immediate appeal lies from a judgment in a processioning proceed- 
ing that determined the location of the boundary lines in controversy but 
reserved the assessment of damages to a subsequent session of court, where 
the damages were computable by a mathematical formula agreed upon by 
the parties. 

APPEAL by plaintiffs from Canaday, J., 22 September 1969 Ses- 
sion, COLUMBUS Superior Court. 
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As originaily instituted this action was in ejectment, alleging 
wrongful possession and damages by defendants. Defendants denied 
wrongful possession, alleging their title to be by deed. The male 
parties are brothers and claim under a common source of title (their 
mother), defendants' deed being first in date of execution and re- 
cording. 

The parties stipulated that  male defendant is the owner and en- 
titled to possession of the property conveyed to him by his mother 
by deed dated 11 July 1963; and that  plaintiffs are the owners and 
entitled to possession of the property conveyed to them by male 
plaintiff's mother by deed dated 1 January 1964. The parties also 
stipulated as follows: 

"4. That the only question involved in the controversy now 
existing between the parties hereto is the location of the bound- 
ary lines separating and dividing the land described in and 
conveyed to Leon Prince by deed of Ella Prince dated July 11, 
1963, and recorded in said Office of Register of Deeds in Book 
232 a t  Page 233, from those described in and conveyed to Carl 
Prince and his wife, Gussie Prince, by deed of Ella S. Prince, 
dated January 1, 1964 and recorded in said Office of Register 
of Deeds in Book 237 a t  Page 238;" 

They further stipulated as follows: 
"5. That the issue to be settled in this action is: 'Where is 

the true and correct boundary line separating and dividing the 
lands of Carl Prince and his wife, Gussie Prince, from those of 
Leon Prince?';" 

The parties waived jury trial and agreed that the trial judge 
hear the evidence, make his findings of facts, conclusions of law, and 
enter judgment thereon. The judge's findings of fact, conclusions of 
law, and judgment are as follows: 

' (FINDINGS OF FACT 
"1. That in accordance with the written stipulations entered 

December 11, 1968, consented to by all the parties herein, and 
their counsel of record, this action was converted into a proces- 
sioning proceeding in effect. 

''2. That said stipulations are incorporated into this Judg- 
ment and form an integral part hereof. 

"3. That the only issue presently before the Court is: 
'Where is the true and correct boundary line separating and 
dividing the lands of Carl Prince and wife, Gussie Prince 
from those of Leon Prince?' 
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"4. That  the parties acquired title to  their respective tracts 
of land from a common source, their mothcr, Ella Prince, with 
the deed of defendant Leon Prince being prior in date of cxecu- 
tion and in date of recording; that  the deed to plaintiffs Carl 
Prince and wife, Gussic Prince, conveyed to them all lands owned 
by the grantor, subject to and except for the tract therctofore 
conveyed to Leon Prince. 

"5. That  the crucial question for determination in this ac- 
tion is, thcrefore, the location of the Lcon Prince tract referred 
to in the deed and in the evidence in this cause as a '37% acre1 
tract, with the burdcn of proof being on the plaintiffs. 

"6. That  the plaintiffs, without particularizing, contend 
that  defendants' tract of land is located somewhere generally 
within the area shown in green on the Court Map entitled 'Map 
in the case Leon Prince, def., vs. Carl Prince, plain.' prepared by 
H. L. Willis, Jr., Reg. Surveyor, Sept. 22, 1969; that  this arca 
is within the points 1, 2, 3, 4, 15, 14 and back to 1 on said Map. 

"7. That  the defendants Leon Prince and wifc, Vama Prince 
contend the Lcon Prince tract is located prccisely within the 
Red area on the Court Map, running from Point 'A' to point 
'B'; thence to point 'C'; thcncc to point 'Dl; thence to point 'A'. 

"8. That  thc calls in the Leon Prince deed dated July 11. 
1963, recorded in Book 232, a t  Page 233, Columbus County 
Registry, conform substantially to  the calls on the Court Map 
for the area as contended for and claimed by Leon Prince but 
do not conform to the area shaded in Green on the Court Map 
as contended for by plaintiffs and cannot be fitted into said 
green arca on the Map and were not fitted into that  area by the 
plaintiffs' evidence. 

"9. That  the grantor in the Leon Prince deed recorded in 
Book 232, Page 233, intended to convey a tract 'adjoining A. 
H. McCumbee, D. W. Wright, Earl Wright, and Boss Sarvis,' 
and that  the location of the 37lh acre tract within the Green 
area as contended by plaintiffs would be c ~ n t ~ r a r y  to the grantor's 
intent as disclosed by said reference in the deed but the intent 
of the grantor is shown to conform to thc contention of defend- 
ants. 

"10. That  the plaintiffs have failed to prove by the greater 
weight of evidence that  the location of the Leon Prince 37% 
acre tract in dispute is in the area on the Court Map as con- 
tended by plaintiffs. 
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"11. That the true and correct lines of the Leon Prince 37?4 
acre tract are located within the Red area on the Court Map, 
same running from point 'A' to point 'B'; thence to points 'C', 
'D' and back to 'A' and are more fully defined as follows: 

Beginning a t  an old iron shaft by a blazed lightwood tree and 
18 foot high stump in a Bay, sometimes referred to as Flat 
Bay, (point 'A' on the Court Map prepared by H. L. Willis, 
Jr., Reg. Surveyor, Sept. 22, 1969) and runs thence South 15 
degrees 35 minutes West crossing Rural Paved Road 1197.06 
feet to an old iron shaft and 2 old marked lightwood stakes 
in edge of a bay (Point 'B'); runs thence North 58 degrees 
15 minutes West 1646.3 feet to an old blazed and marked 
lightwood tree 25 feet high (Point 'C') ; thence recrossing said 
Rural Paved Road North 48 degrees 35 minutes East 1221 
feet to Point 'D' on the Map; thence South 57 degrees 07 
minutes East 959.6 feet to the point of beginning. 

"12. That  the foregoing lines in the Leon Prince 37% acre 
tract constitute the true and correct boundary line separating 
and dividing the lands of Carl Prince and wife, Gussie Prince 
from those of Leon Prince. 

"CONCLUSIONS OF LAW 
"1. That plaintiffs have failed to show by the greater 

weight of evidence the true and correct boundary line between 
them and defendant, Leon Prince, to be as contended by plain- 
tiffs. 

"2. That plaintiffs have failed to show by the greater 
weight of the evidence the true and correct boundary line to be 
a t  a point more favorable to them than the line as contended by 
the defendants. 

"3. The true and correct boundary line between Plaintiffs 
and defendant, Leon Prince, is that contended by the defendants. 

"4. That as a matter of law and fact the true and correct 
boundary line dividing and separating the lands of plaintiffs 
and defendant Leon Prince is as  follows: 

Beginning a t  an old iron shaft by a blazed lightwood tree 
and 18 foot high stump in a Bay, sometimes referred to a,s 
Flat Bay, (point 'A' on the Court Map prepared by H. L. 
Willis, Jr., Reg. Surveyor, Sept. 22, 1969) and runs thence 
South 15 degrees 35 minutes West crossing Rural Paved Road 
1197.06 feet to an old iron shaft and 2 old marked lightwood 
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stakes in edge of a bay (Point 'B') ; runs thence North 58 de- 
grees 15 minutes West 1646.3 fcet to an old blazed and marked 
lightwood trcc 25 fect high (Point 'C') ; thence recrossing said 
Rural Paved Road North 48 degrees 35 minutes East 1221 
feet to Point 'D' on the Map;  thence South 57 degrees 07 
minutes East 959.6 fect to  thc point of beginning. 

"Now, therefore, i t  is ORDERED, ADJUDGED and DE-  
CREED that the true location of the boundary line separating 
and dividing the lands of Carl Prince and Wife, Gussie Princc 
from Leon Prince is as found and concluded above; that Leon 
Princc is the fee simple owner of that tract of land as shown 
on the Court Map with outer boundaries shaded in Red, be- 
ginning a t  Point 'A', running thence to Point 'B', thence to 
Point 'C', thencc to Point 'D', and thcnce to the beginning a t  
Point 'A'; same being dexribed fully in the foregoing Findings 
and Conclusions; that  said Map shall be permanently rccorded 
in the office of the Clerk of Superior Court of Columbus County 
and thc Map is made an integral part of this Judgment. 

"It is further ORDERED, ADJUDGED and DECREED 
that the plaintiffs, Carl Princc and Gussie Prince, and their 
agents and employees are permanently enjoined and restrained 
from trespassing or otherwise cntering upon the lands designated 
hcrcin as being owned by Leon Prince; 

"It is further ORDERED and ADJUDGED that  Leon Prince 
shall have and recover of plaintiffs, Carl Prince and Gussie 
Prince as damages for wrongful possession an amount to  be dc- 
termined in accordance with the Stipulations heretofore filed 
with the papers in this action; that this cause shall remain open 
to the end that the exact amount of such damages can be de- 
termined a t  a subsequent session of this Court; 

"It is further ORDERED and ADJUDGED that  plaintiffs, 
Carl Prince and Gussie Prince, are taxed with costs of Court 
as assessed by the Clcrk, including surveying costs and the 
allowance to  surveyors as witness fees." 

From the judgment entered in favor of defendants, plaintiffs ap- 
pealed, assigning as error the signing and cntry of the judgment. 

Smith & Xpivey, by Jerry L. Spivey, for plaintiffs. 

Powell & Powell, by Frank M. Powell, and Powell, Lee & Lee, 
by J .  B. Lee, for defendants. 
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[I] Appellants' sole assignment of error is to the signing and entry 
of the judgment. Such an assignment of error presents the face of the 
record for review, and review is limited to the question of whether 
error of law appears on the face of the record, which includes whether 
the facts found, or admitted, support the conclusions of law and the 
judgment. But, such an assignment of error does not present for re- 
view the findings of fact or the sufficiency of the evidence to sup- 
port them. 1 Strong, K.C. Index 2d, Appeal and Error, § 26, p. 152. 

[2] Appellants argue that the findings of fact do not support the 
trial court in applying the rules governing processioning proceedings 
to this case. It seems clear that  the stipulations of the parties con- 
verted the action into a processioning proceeding by stipulating o m -  
ership of each of the parties, and by stipulating that  the only ques- 
tion in controversy is the location of the boundary lines between the 
lands owned by the parties. Welborn v. Lumber Co., 238 N.C. 238, 
77 S.E. 2d 612. 

Appellants argue that  the findings of fact  do not support a judg- 
ment in accord with defendants' conte~t ion as  to  the location of the 
dividing lines because defendants offered no evidence and there are 
therefore no affirmative findings from evidence in support of defend- 
ants' contentions. 

[3] Defendants had no burden of proof to establish the boundary 
lines in accordance with their contentions. The burden of proof was 
upon the plaintiffs to establish the true location of the disputed 
boundary lines. "If the plaintiffs are unable to show by the greater 
weight of the evidence the location of the true dividing line a t  a 
point more favorable to them than the line as contended by the de- 
fendants, the jury should answer the issue in accord with the con- 
tentions of the defendants. (citing cases)." Coley v. Telephone Co., 
267 N.C. 701, 149 S.E. 2d 14. 

[4] I n  an understandable, but somewhat unusual procedural con- 
volution, appellants argue that  their appeal should be dismissed a s  
a fragmentary and premature appeal. They argue that  their appeal 
is fragmentary and premature because the judgment appealed from 
left the matter of defendants' damages to  be assessed a t  a subsequent 
session of court. (See next to last paragraph of judgment quoted 
above in statement of facts). 

The parties stipulated as follows: 

"That when t,he boundary lines have been finally determined 
the ASC shall compute the proportionate tobacco and corn allot- 
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ments based upon the cleared lands; and that  as to  allotments 
of which an offended party has been deprived, such parties shall 
be entitled to a damage judgment for the years of such wrongful 
deprivation, computed a t  the rate of Fifteen Cents ($0.15) per 
pound per year of tobacco, and Forty Dollars ($40.00) per acre 
per year for corn allotment; such damages as computed shall 
terminate the damage aspect of this law suit." 

This stipulation supports that portion of the judgment which re- 
serves the assessment of damages to a subsequent session of court. 
It is in accordance with the agreement of the parties and requires 
only a mathenatical computation to determine the amount of dain- 
ages. The judgment as entered deterrnincs the location of the bound- 
ary lines and concludes the ultimate legal rights of the parties, they 
having already agreed to a method of computing damages. I n  such 
a situation the appealability of the judgment must be resolved on 
the facts of this case. See McIntosh, N. C. Practicc 2d, § 1782 (1969 
Pocket Part) .  I n  our opinion the judgment as entered was im- 
mediately appealable and the case is properly bcfore this Court. 

Affirmed. 

BRITT and GRAHAM, JJ., concur. 

DONALD RAY MASON AND RETJANCE INSURANCE COMPANY v. NORTH 
CAROLINA STATE HIGHWAY COMMISSION 

No. 7014IC182 

(Filed 6 May 1970) 

1. Jud,pnents 35- rcs  judicata 
In  order for a judgment to constitute res jzcdicata in a subsrqnent ac- 

tion thrre must be identity of parties, subject matter, issues and relief 
demanded. 

2. State  § 7; Judgments a 37- to r t  claim - denial of claim -fail- 
u r e  t o  shorn negligence of named employec - subseqlucnt cIaim - al- 
legations of negligence by different employees -res  judicata 

In this action under the Tort Claims Act for damages allegedly sustained 
a s  the result of negligence by two named State Highway Camnisqion em- 
~.iloyees, the Industrial Commission did not err i n  sustaining defendant's 
plea of res judicata based upon a superior court judgment which affirmed 
the Industrial Commission's denial of a previous claim for the same acci- 
dent filed by plaintiffs against the Highway Commission in which nrgli- 
gence by a different Highway Com~nission employee was alleged, the In- 
dustrial Commission having found in the original action that there was 
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no evidence of a negligent act on the part of the employee named in the 
affidavit. 

3. State § 5-- tort claim - State agency 
The only claim authorized by the Tort Claims Act is a claim against a 

State agency. 

4. Statc § 7- tort claim - naming of negligent employee in affidavit 
The reason for requiring the negligent State employee to be named in 

the affidavit required under the Tort Claims Act is so that the department 
of the State against which claim is made will not have to investigate all 
of its employees, but only those alleged to have been negligent. 

5. State § 7- tort claim - naming of wrong State employee - motion 
to amend aftidavit 

If a claimant mistakenly names a wrong employee, his remedy is to 
address a motion to amend the afidavit to the sound discretion of the 
Industrial Commission. 

BRITT, J., dissenting. 

APPEAL by plaintiffs from order of the North Carolina Industrial 
Commission filed 14 November 1969. 

In August of 1966 plaintiffs filed claims with the North Carolina 
Industrial Commission under the Tort Claims Act, G.S. 143-291 et 
seq., alleging that they sustained damages on 14 July 1966 proxi- 
mately caused by the negligence of an employee of the State High- 
way Commission. Plaintiff Reliance Insurance Company is a sub- 
rogee of plaintiff Donald Ray Mason, having paid him, under the 
terms of an insurance policy issued to him, for a certain portion of 
the damages he allegedly sustained. 

T-1 affidavits required under the Act were filed and paragraph 
3 of each affidavit stated in part: 

". . . K. M. Duncan being employed by the State of North 
Carolina through the North Carolina State Highway Commis- 
sion as Road Maintenance Supervisor for the State of North 
Carolina, Fifth Highway Division, for damages resulting from 
the negligenec of the State of North Carolina and K. M. Duncan, 
Road Maintenance Supervisor for the State of North Carolina, 
Fifth Division." 

The claims were consolidated for hearing and heard by Deputy 
Commissioner Thomas who found facts and concluded, inter alia: 

"Plaintiffs allege negligence on the part of K. M. Duncan, who 
admittedly was road maintenance supervisor for defendant in 
Durham County, North Carolina. There being no evidence of 
a negligent act on the part of Duncan, plaintiffs' claim must be 
denied." 
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Plaintiffs appealed to the Full Commission and filed a motion 
with the Full Commission requesting that additional evidence be 
taken and that plaintiffs be allowed to amend the affidavits to make 
them conform with the evidence. The Full Commission denied plain- 
tiffs' motion and affirmed the order and decision of the Deputy Com- 
missioner. Appeal was then taken to the Superior Court where an 
order was entered reversing the denial of plaintiffs' motion by the 
Industrial Commission and remanding the case for a rehearing. De- 
fendant appealed from this order to the Supreme Court. In  Mason 
v. Highwa,y Commission, 273 N.C. 36, 159 S.E. 2d 574, the Supreme 
Court, speaking through Lake, J., reversed the order of the Superior 
Court on the grounds that plaintiffs' motion was addressed to the 
sound discretion of the Industrial Commission. The case was there- 
upon remanded to the Superior Court for its determination respect- 
ing certain exceptions taken by plaintiffs to the findings of fact and 
conclusions of law of the Commission. On 16 April 1968, the Su- 
perior Court overruled plaintiffs' exceptions and assignments of error 
and affirmed the decision and order of the Industrial Commission. 

Subsequently, on 26 April 1968, plaintiffs filed the claims now in- 
volved. The allegations in the affidavits filed in connection with the 
new claims are identical to those filed in the original case with two 
exceptions. A larger sum for damages is claimed in the new affidavits 
and two employees who were not mentioned in the affidavits filed in 
the former proceedings are named as the negligent employees of the 
State Highway Commission. 

Defendant filed a plea in bar asserting that the judgment of the 
Superior Court, dated 16 April 1968, constituted res judicata and 
barred the claims filed on 26 April 1968. The plea in bar was sus- 
tained by the Hearing Commissioner and the actions dismissed. The 
Full Commission thereafter affirmed the order of the Hearing Com- 
missioner and plaintiffs appealed. 

Robert Morgan, Attorney General, b y  Fred P. Parker, I I I ,  Trial 
Attorney, for the State. 

Brooks and Brooks by Eugene C. Brooks, I I I ,  for plaintiff appel- 
lants. 

The sole question presented by this appeal is whet,her the In- 
dustrial Commission erred in afirming the order of the Hearing 
Commissioncr dismissing plaintiffs' claims as barred on the grounds 
of res judicata. 
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We are of the opinion that the decision of the Industrial Com- 
mission was correct and must be affirmed. 

[I, 21 "In order for a judgment to constitute res judicata in a sub- 
sequent action there must be identity of parties, subject matter, is- 
sues and relief demanded, . . ." Shaw v. Eaves, 262 N.C. 656, 661, 
138 S.E. 2d 520. The claims here involved arise from the identical 
facts upon which recovery was originally sought. The parties are 
identical. The merits of the cases are identical. The type of relief 
sought is the same though plaintiffs now seek more substantial dam- 
ages. The alleged acts of negligence are identical. The only difference 
is that here plaintiffs allege that the negligence was that of employees 
Howard Vernon Moore and Cornelius Perry rather than that of em- 
ployee K. M. Duncan as alleged in affidavits filed in the original 
cases. 

[3] G.S. 143-297 provides that in all claims brought under the 
Tort Claims Act an affidavit must be filed in duplicate, setting forth 
among other things "[tlhe name of the department, institution or 
agency of the State against which the claim is asserted, and the name 
of the State employee upon whose alleged negligence the claim is 
based; . . ." However, it is the agency and not the employee named 
who is a party. "The only claim authorized by the Tort Claims Act 
is a claim against the State agency. True, recovery, if any, must be 
based upon the actionable negligence of an employee of such agency 
while acting within the scope of his employment. However, recovery, 
if any, against the alleged negligent employee must be by common 
law action." Wirth v. Rracey, 258 N.C. 505, 507, 508, 128 S.E. 2d 
810. 

14, 51 The reason for requiring the negligent employee to be named 
in the affidavit is so that the department of the State against which 
claim is made will not have to investigate all of its employees, but 
only those alleged to have been negligent. Tucker v. Highway Com- 
mission, 247 N.C. 171, 100 S.E. 2d 514; Floyd v. Highway Commis- 
sion, 241 N.C. 461, 85 S.E. 2d 703. If a claimant mistakenly names 
a wrong employee, his remedy is to address a motion to amend the 
affidavit to the sound discretion of the Industrial Commission. We 
note that in the original action, during the hearing before the Dep- 
uty Commissioner, the employees Howard Vernon Moore and Cor- 
nelius Perry were ident,ified by defendant's witnesses as the persons 
in charge of the placing of warning signals a t  the site of the alleged 
damage to claimants. However, claimants did not ask for a recess to 
interview these two employees, nor did they move for leave to amend 
their affidavits. Instead, upon appeal to the Pull Commission, claim- 
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ants moved for a new trial upon the grounds of newly discovered 
evidence. This motion the Full Commission, in its discretion, denied. 
See Mason v.  Highway Commission, supra. To allow a claimant to 
get back into court under such circumstances and have unlimited op- 
portunity to pursue the same cause of action against the same party 
opens the door for "infinite vexation." 

Res judicata as a bar to a subsequent action involves principles 
long established in this jurisdiction. In Garner v. Garner, 268 N.C. 
664, 666, 667, 151 S.E. 2d 553, Branch, J., quoted, with approval, 
from former decisions of the Supreme Court as follows: 

l' ' ''The principles governing estoppels by judgment are estab- 
lished by a long line of decisions in this and other states, and 
we have no desire to take a new departure which will shake the 
long-settled law as to res judicata. This rule is thus stated in 
1 Herman Estoppel, sec. 122, and is fortified by a long list of 
leading authorities there cited: 'The judgment or decree of a 
court possessing competent jurisdiction is final as to the subject- 
matter thereby determined. The principle extends further. It is 
not only final as to matter actually determined, but as to every 
other matter which the parties might litigate in the cause, and 
which they might have decided . . . . This extent of the rule 
can imposc no hardship. It requires no more than a reasonable 
degree of vigilance and attention; a different course might be 
dangerous and often oppressive. It might tend to unsettle all the 
determinations of law and open a door for infinite vexation. The 
rule is founded on sound principle.' " ' Moore v.  Harkins, 179 
N.C. 167, 101 S.E. 564. This principle was again recognized by 
this Court when Barnhill, J. (later C.J.), speaking for the Court 
in the case of Bruton v.  Light Co., 217 N.C. 1, 6 S.E. 2d 622 
[sic], said: 'A judgment rendered in an action estops the parties 
and their privies as to all issuable matters contained in the 
pleadings, including all material and relevant matters within 
the scope of the pleadings, which the parties, in the exercise of 
reasonable diligence, could and should have brought forward. 
. . . The whole tendency of our decisions is to require a plain- 
tiff to t ry his whole cause of action and his whole case a t  one 
time. He can neither split up his claim nor divide the grounds of 
recovery.' (Emphasis ours) See also Gaither Corp. v. Skinner, 
241 N.C. 532, 85 S.E. 2d 909, and Wilson v. Hoyle, 263 N.C. 
194, 139 S.E. 2d 206." 

Allegations of negligence on the part of the employees in question 
could and should have been made in the original actions. To hold 
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otherwise would permit the first actions to be simply expensive and 
time consuming discovery proceedings to be used as a basis for fu- 
ture identical actions on the same claim. 

Affirmed. 

BROCK, J., concurs. 

BRITT, J., dissenting: 

In my opinion the Industrial Commission erred in sustaining de- 
fendant's plea of res judica ta and dismissing plaintiffs' claims insti- 
tuted on 26 April 1968. 

The Industrial Commission stated that the reason for dismissing 
the former claims was that plaintiffs alleged negligence on the part 
of K. M. Duncan, defendant's maintenance supervisor in Durham 
County, and " [t] here being no evidence of a negligent act on the 
part of Duncan, plaintiffs' claim must be denied." 

In Lumber Co. v. Hunt, 251 N.C. 624, 112 S.E. 2d 132, in an 
opinion by Parker, J. (later C.J.), and quoted with approval by us 
in Morris v. Perkins, 6 N.C. App. 562, 170 S.E. 2d 642, i t  is said: 

"When a former judgment is set up as a bar or estoppel, the 
question is whether the former adjudication was on the merits 
of the action, and whether there is such an identity of the parties 
and of the subject matter in the two actions, and whether the 
merits of the second action are identically the same, as will sup- 
port a plea of res judicata. Hayes v. Ricard, 251 N.C. 485, 112 
S.E. 2d 123; McIntosh, N.C. Practice & Procedure, 2d Ed., Sec. 
1236 (7) ." 

In Shaw v. Eaves, 262 N.C. 656, 138 S.E. 2d 520, in an opinion 
by Moore, J. (Clifton L.), and quoted with approval by us in Morris 
v. Perkins, supra, i t  is said: 

"In order for a party to be barred by the doctrine of res judicata, 
i t  is necessa.ry not only that he should have had an opportunity 
for a hearing but also that the identical question must have been 
considered and determined adversely to him. Crosland-Cullen 
Co. v. Crosland, 249 N.C. 167, 105 S.E. 2d 655." 

In  the inst,ant case, i t  is true that the former adjudication was 
on the merits of the claims as pleaded a t  that time and that there 
was an identity of parties and of subject matter in the two claims, 
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but merits of the second claims were not identically the same as 
those of the first claims and the identical question presented in the 
second claims was not considered and determined adversely to plain- 
tiffs in the first clairns. In  their present claims, plaintiffs contend that  
they were injured and damaged because of the negligencc of Moore 
and Perry; that identical qucstion was not considered and dcter- 
mined adversely to them in the former claims. 

I n  many common law actions by an injured person against a 
principal based on the negligence of an employee, the providing of 
the name of the enlployee is not necessary. But, this is not a com- 
mon law action; i t  is a remedy based entirely on statutes and one of 
those statutes, G.S. 143-297, provides, inter alia, that "the name of 
the State employee upon whose alleged negligencc the claim is based" 
must bc provided along with other pertinent information in an a%- 
davit filed with the Industrial Commission. 

I vote to reverse the decision and order of the Industrial Com- 
mission from which plaintiffs appealed. 

OUIDA B. NEWELL v. MARY MAcKAY EDWARDS 

No. 7010SC56 

(Filed 6 May 1970) 

1. Deeds § 7- delivery 
A deed becomes operative to pass title only upon its delivery. 

2. Deeds 7; Registration a 1- delivery of deed -grantee's t i t le  
- registration - continued existence of instrument 

After delivery of a deed, as between the parties, neither registration 
nor the continued existence of the physical instrument is neccssnry to 
the continued existence of the grantee's title, registration being primarily 
for the protection of purchasers for value and creditors. 

3. Deeds § 7; Alteration of Instruments- alterations before delivery 
Before delivery the grantor retains full power and control and may 

make such alterations in the instrument as  he chooses. 

4. Deeds 3 7; Alteration of Instruments- alterations a f te r  delivery 
- consent of parties - redelivery 

After delivery a deed may be changed with the consent of the parties 
and may then bc redelivered, in such case the new delivery constituting 
a re-cxecution; absent such re-execution, transfer of title cannot be effected 



SPRING SESSION 1970 

by the device of substituting the name of another person for that of the 
grantee who was designated qh the deed. 

5. Deeds § 7- requisites of delivery 
The requisites of valid delivery of a deed are  (1) an intention on the 

part of the grantor to give the instrument legal effect according to its pur- 
port and tenor, (2) the evidencing of such intention by some word or act 
disclosing that the grantor has put the instrument beyond his legal con- 
trol, and (3)  acquiescence by the grantee in  such intention. 

6. Deeds fj 7; Alteration of Instruments-- change i n  grantee af ter  
delivery of deed - lack of consent of grantors  

In  this action to set aside a recorded deed in which defendant is named 
grantee and to obtain judgment that plaintiff be declared owner in fee of 
the real property described therein, the trial court erred in entering judg- 
ment of nonsuit where plaintiff's evidence, viewed in the light most fa- 
vorable to her, would justify a jury finding that there had been a com- 
pleted delivery of the deed to plaintiff's husband who was originally named 
therein as grantee, that the drst two pages of the deed were thereafter 
retyped to substitute the name of defendant as  grantee, that the grantors 
did not consent to the change in grantees or re-execute the deed, that 
plaintiff's husband is now deceased and that she is his surviving spouse 
and sole devisee. 

APPEAL by plaintiff from Bone, J., August 1969 Civil Session of 
WAKE Superior Court. 

This is a civil action in which plaintiff seeks to set aside a deed 
recorded in the Wake County Registry in which the defendant is the 
named grantee and to obtain judgment that plaintiff be declared 
owner in fee of the real property described therein. Plaintiff in her 
complaint alleged: Plaintiff is the surviving spouse and sole devisee 
under the Will of John 0 .  Newell, deceased, whose Will was pro- 
bated in Chat,ham County on 13 March 1969. By deed dated 21 De- 
cember 1968 John 0 .  Newell purchased a house and lot a t  1308 
Canterbury Road in Raleigh, N. C., from Wachovia Bank & Trust 
Company, Administrator of the Estate of James L. Kelton, et  al. 
This deed was executed pursuant to a court order dated 18 December 
1968 entered in a special proceeding in which i t  was ordered that a 
warranty deed be given to the purchaser, John Oliver Newell. The 
deed as drawn, executed, and delivered, conveyed the property Lo 
John Oliver Newell. Under the Will of John Oliver Newel1 plaintiff 
is now the owner in fee simple of said property. After the execution 
and delivery of the deed on 21 December 1968, and before the filing 
of said deed for registration in the office of the Register of Deeds of 
Wake County on 6 March 1969, the name of the grantee was changed 
to Mary MacKay Edwards. The deed as registered is not the deed 
of Wachovia Bank & Trust Company et al, but is a deed secured by 
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an unauthorized material alteration perpetrated by removing pages 
one and two of said deed and inserting new pages one and two which 
changed the name of the grantee from John Oliver Newel1 to Mary 
MacKay Edwards. This material alteration was unauthorized by the 
grantor and was in violation of the court order. The deed as registered 
constitutes a cloud on plaintiff's title. 

Defendant answered, denying all allegations in the complaint ex- 
cept those relating to the residence of the parties. 

Upon the trial plaintiff presented the testimony of J .  R. Ferrell, 
who testified in substance as follows: He is manager of the real estate 
department of Washovia Bank and handles all sales of real property 
for the bank. He handled the sale of the real property which was in 
the estate of James Kelton. Mr. Kelton died and the bank, in settling 
his estate as Administrator and also by employment of the Kelton 
heirs, sold the property after private negotiation to John Oliver 
Newell. The bank caused a special proceeding to be brought, and 
the property was sold under court order. 

Plaintiff introduced in eviderlce the petition in the special pro- 
ceeding in which Wachovia Bank & Trust Company, Administrator 
of the Estate of James L. Kelton et all petitioned the court to ap- 
prove a sale of the subject property to John Oliver Newel1 for $16,- 
600.00. Plaintiff also introduced the order of the clerk of Superior 
Court of Wake County approving said sale to John Oliver Newel1 
and directing a warranty deed to be made to John Oliver Newell. 

Mr. Ferrell then testified: 

"Wachoria caused a deed to be delivered to John Oliver 
Newell, and Wachovia Bank collected the full purchase price of 
$16,600.00 from John Oliver Newell a t  the completion of the 
sale. I delivered the deed personally to John Oliver Newell. 
John Oliver Newel1 is the grantee in the deed that I delivered. 
At the time I delivered the deed, John Oliver Newel1 requested 
that I have my secretary to draw him two new sheets in which 
he would change or delete his name and enter the name of Mary 
MacKay Edwards. This was done, and I gave him the two extra 
sheets. The bank did not insert the sheets bearing the name of 
Mary MacKay Edwards and he was advised against it. 

". . . Mr. Newel1 requested that I allow my secretary to 
type two new pages for him for this deed, and I allowed her to 
do this. I told Mr. Newel1 a t  the time that since this deed had 
been signed by a number of people that I thought changing i t  
might have some bearing on the legality of it, and I would ad- 
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vise him not to insert the new pagcs. He said he was not going 
to have the deed recorded then. He  proceeded to inscrt the 
pages. 

". . . I called Mr. Newcll a few days later on the phone 
and insisted that he not insert these pages. Mr. Newel1 informed 
me that he didn't intend to record the dced a t  that  time, but 
intended to havc his attorney have thc court order changed to 
enable him to deed this to  Mary MacKay Edwards. Not know- 
ing the legality of this, I let i t  go a t  that, but told him that  even 
so, until hc did, I felt he should not record the deed as i t  was. 
He said he was going to keep i t  in his lock box until some fu- 
ture date. I did not ever deliver a deed to John Oliver Newel1 
in which Mary MacKay Edwards was a grantee. 

* * X I *  

"Mr. Newcll made the changes in the deed in the bank a s  
soon as I delivered i t  to him or shortly thereafter. It was in my 
presence and against n ~ y  advice. Final payment was made a t  
the closing date on February 17, 1969. We delivered the deed 
and accepted payment on that  datc." 

Plaintiff testified in substance as follows: She is the widow of 
John Oliver Newell, who died on 3 March 1969. At the time of his 
death her husband was living a t  1308 Canterbury Road in Ralcigh. 
On the day after his dcath she went there to get clothes for the 
funeral. I n  searching for clothes she ran across the deed, and the 
deed a t  that  time was made out to John Oliver Newell. She left the 
deed a t  the house. It was rccordcd on 6 March 1969 in the name of 
Mary MacKay Edwards. 

Plaintiff introduced in cvidencc the deed recorded in the Wake 
County Registry. This deed was dated 21 Dccember 1968, and was 
by Wachovia Bank & Trust Company, Sarah Kelton Brown, John 
Ellis Kelton and wife, Beverly P. Kelton, Harold V. Kelton and 
wife, Darlcne Marie Iielton, Roxilu I<. Bohrer, June Kelton Cour- 
ington and husband, Morris L. Courington, Martha K. McCutcheon 
and husband, James 0. McCutcheon, Jr., to Mary MacKay Edwards, 
and purported to convey the property in question, known as 1308 
Canterbury Road, Raleigh, North Carolina. 

Plaintiff also introduced in evidence a certified copy of the Will 
of John 0. Newel1 and the probate proceedings relatcd thereto in 
Chatham County. The Will was dated 1 February 1969, was pro- 
bated on 13 March 1969, and named plaintiff as beneficiary. 

At the closc of plaint,iff's evidence, the court entered judgment 
sustaining defendant's motion for nonsuit. Plaintiff appealed. 
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Basil L. Shewill for plaintiff appellant. 

Hubert H .  Senter for defendant appellee. 

[I,  21 A deed becomes operative to pass title only upon its de- 
livery. Vinson v. Smith,  259 N.C. 95, 130 S.E. 2d 45. "A deed must 
always be consummated by delivery, which is the final act of execu- 
tion, and this delivery must be either actually or constructively made 
by the grantor to the grantee." Perry v. Hackney, 142 N.C. 368, 55 
S.E. 289. After delivery, as between the parties, registration or even 
the continued existence of the physical instrument is not necessary 
to the continued existence of the grantee's title. 23 Am. Jur. 2d, 
Deeds, § 310, p. 342. "The registration of deeds is primarily for the 
protection of purchasers for value and creditors; an unregistered 
deed is good as between the parties and the fact that i t  is not reg- 
istered does not affect the equities between the parties." Bowden v. 
Bowden, 264 N.C. 296, 141 S.E. 2d 621. Moreover, as between the 
parties, even after registration "[tlhe ultimate inquiry is not what 
the records show, but what the terms of the original deed are." 
Bowden v. Bowden, supra. 

[3, 41 Before delivery the grantor retains full power and control 
and may make such alterations in the instrument as he chooses, for 
i t  does not become his deed until delivered. Wetherington v. Williams, 
134 N.C. 276, 46 S.E. 728. After delivery a deed may be changed 
with the consent of the parties and may then be redelivered, in such 
case the new delivery constituting a re-execution. Krechel v. Mercer, 
262 N.C. 243, 136 S.E. 2d 608. Absent such re-execution, however, 
transfer of title cannot be effected by the device of substituting the 
name of another person for that of the grantee who was designated 
in the deed. Perry v. Hackney, supra. In that case Walker, J., speak- 
ing for the Court, said: 

"The first question raised is the sufficiency of the deed of 
Hannah Jane Richardson to pass title to the feme plaintiff. The 
deed was originally made to John W. Perry, his name was erased 
and that of his wife inserted in its place, and, as thus altered, it 
was registered. The deed, therefore, which was made to John 
W. Perry, has never been registered, and the deed which wa,s 
registered was not the one made by Hannah Jane Richardson. 
A deed presupposes contract, and, indeed, is itself an executed 
contract, passing the equitable title after delivery and before 
registration, the latter taking the place of the livery of seizin 
to the grantee, and after registration the seizin or legal estate 



N.C.App.1 SPRING SESSION 1970 655 

also passes. Davis v. Inscoe, 84 N.C. 396; Hare v. Jernigan, 76 
N.C. 471; Respass v. Jones, 102 N.C. 5 .  The deed before regis- 
tration may be redelivered or surrendered, as the cases we have 
already cited show, and a deed made by the grantor to a new 
grantee, a t  the request of the first grantee, if there is no fraud 
or other vice in the transaction. But that is not our case. A 
contract requires the assent of two minds to one and the same 
thing, and so, as to a deed, says Blackstone, for i t  is essential 
to its validity that there should be parties able and willing to 
contract and be contracted with for the purposes intended by 
the deed and a thing or subject-matter to be contracted for, all 
of which must be expressed by the parties in their deed. It there- 
fore follows that  there must be a grantor, a grantee and a thing 
granted, and in every lease, a lessor, a lessee and a thing de- 
mised. 2 Blk., 295-7. Consent, which is the vital element of every 
contract, is wanting here. Hannah J. Richardson never agreed 
to be bound by a conveyance to the person whose name was in- 
serted in the deed after its execution by her. She had an un- 
doubted right to determine, by the exercise of her contractual 
right of selection, to whom she would convey the land." 

[5] "The requisites of valid delivery of a deed are (1) an intention 
on the part of the grantor to give the instrument legal effect accord- 
ing to its purport and tenor; (2) the evidencing of such intention by 
some word or act disclosing that the grantor has put the instrument 
beyond his legal control; and (3) acquiescence by the grantee in 
such intention." 3 N.C. Index 2d, Deeds, § 7, p. 248. 

[6] In the light of these principles the judgment of nonsuit in the 
present case must be held error. Plaintiff's evidence, viewed in the 
light most favorable to her, would justify a jury finding that  there 
had been a completed delivery of the deed to the grantee originally 
named, that  thereafter the first two pages were retyped to substitute 
the name of a different grantee, and that  the grantors never con- 
sented to the change. Plaintiff's witness Ferrell, who represented the 
grantors a t  the closing, testified that he collected the full purchase 
price from John Oliver Kewell and personally delivered to Mr. 
Newel1 the deed which named him as grantee. The deed was executed 
by the bank as Administrator of the estate of the deceased former 
owner. In  so doing the bank acted under authority of an order of 
court entered in a special proceeding. The deed was also executed by 
eleven individual grantors, who presumably were the heirs a t  law of 
the former owner. Even if we ignore the questions presented whether 
the bank as Administrator had authority to deliver any deed other 
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than as directed in the court order, or whether the bank as agent of 
the individual owners had authority to give their consent to a change 
in the grantee, the jury would have been justified in finding from 
plaintiff's evidence that no consent had in fact been given. Ferrell 
testified that the changes in the deed were made against his advice. 

Plaintiff testified that  when she saw the deed on the day follow- 
ing her husband's death, his name still appeared as grantee. This 
would indicate that  the change in the grantee's name was never ac- 
complished during her husband's lifetime. While there seems to be 
a discrepancy between plaintiff's testimony and the testimony of her 
witness, Ferrell, who testified that  Mr. Newel1 made the changes "as 
soon as I delivered the deed to him or shortly thereafter," under 
either version the jury could find that there had never been any con- 
sent to the change and no valid re-execution of the deed by the 
grantors. In any event, discrepancies in the evidence were ultimately 
for the jury to resolve. For purposes of ruling on defendant's motion 
for nonsuit, the court must resolve all discrepancies in plaintiff's 
favor. 

The judgment of nonsuit is 

Reversed. 

CAMPBELL and HEDRICK, JJ. ,  concur. 

J. H. EPPS, D/B/A J. H. EPPS T. V. v. MRS. FRANK MILLER AND HAROLD 
LAXBERT, D/B/A THRIFT COURT (BIRDTOWN MOTEL) 

No. 7030SC209 

(Filed 6 May 1970) 

1. Appeal and Error 3 57- findings of fact - conclusiveness 
Findings on matters addressed to the court are conclusive when sup- 

ported by comgetent evidence. 

2. Judgments § 2 6  setting aside judgment - conduct justifying re- 
lief - findings 

mial  court properly set aside a judgment of $12,000 entered against 
the plaintiff and his surety in a trial on a writ of inquiry, where there 
were findings and conclusions that neither plaintiff nor his surety had 
any notice of defendant's motion for a writ of inquiry; no order for a 
writ of inquiry mas ever entered; the case did not appear on the calendar 
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for the term during which the judgment was entered; no transcript of the 
trial was made; plaintiff and the surety had a good and meritorious de- 
fense; and plaintiff's attorney failed to inform him of the status of the 
litigation, despite repeated inquiries from plaintiff. 

3. Judgments § 34- setting aside judgment - allowing plaintiff leave 
to file pleading 

In a hearing on plaintiff's motion to set aside a judgment of $12,000 
entered against plaintiff and his surety in a trial on writ of inquiry, it 
was within the discretion of the court, in its order setting aside the judg- 
ment, to allow the plaintiff' to plead to the issue and to allow defendant 
to reply thereto. 

4. Appeal and Error § 41- dismissal of appeal 
An appeal is subject to dismissal for failure to comply with the Rules 

of Practice in the Court of Appeals. Rule of Practice in the Court of Ap- 
peals No. 48. I 

5. Claim and Delivery S 2-- defendant's right to damages 
Where plaintiff has taken a voluntary nonsuit after the property has 

been taken in claim and delivery, defendant in that action may maintain 
an independent action for damages against plaintiff in the former action. 

6. Claim and Dclivcry § 5- sureties as parties of record 
Sureties on the plaintiff's undertaking in claim and delivery proceed- 

ings, within the limits of their obligation, are parties of record; and upon 
determination of the action as between the principals, the prevailing party 
is entitled to a summary ,judgment against the sureties in accordance with 
the statute and the terms of the bond. 

APPEAL by plaintiff, defendants and Aetna Casualty and Surety 
Company from McLean, J., October 1969 Mixed Session, SWAIN Su- 
perior Court. 

I n  the judgment appealed from, the court made detailed findings 
of fact which, in part pertinent to this appeal, may be summarized 
as follows. On 1 November 1960 plaintiff was a resident of South 
Carolina engaged in the business of selling and leasing television 
sets. Defendants were the owners of a motel in Swain County. On 
that  date the parties entered into an agreement for the lease of 
sixty-two television sets and certain other equipment by the de- 
fendants from the plaintiff. On 15 August 1963 the defendants were 
delinquent, having made only eleven of the monthly payments called 
for in the agreement. Plaintiff employed counsel to repossess the sets 
and to collect the balance due on the account. On 15 August 1963 
summons and order was issued by the clerk directing the sheriff to 
take the sets from the defendant and deliver them to the plaintiff. 
Plaintiff posted a bond with the clerk in the amount of $25,000.00, 
an  amount double the value of the property as stated by the plaintiff. 
Aetna Casualty and Surety Company was surety on the bond. No 
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Errs v. MILLER 

complaint was ever filed in the action and no order extending time 
to file complaint was ever entered. The sheriff took the sets from de- 
fendants and delivered them to the plaintiff who realized $3,005.00 
from the sale of the sets. Plaintiff contended that defendant then 
owed him a balance of $9,495.00. On 30 December 1965 defendants' 
attorney wrote plaintiff's attorney and advised them that he had 
filed a motion to dismiss the action and that  i t  was set for hearing 
on 15 January 1966. In the same letter defendants' attorney sug- 
gested that  plaintiff's attorney might prefer to enter a judgment of 
voluntary nonsuit and thereby make the hearing unnecessary. The 
motion to dismiss the summons was filed by the attorney for the de- 
fendants on 4 January 1966 and included a prayer that the court 
enter an order for such relief as the defendants might be entitled, 
including a proper writ of inquiry. On 7 March 1966 plaintiff's at- 
torney caused a judgment of voluntary nonsuit to be entered. On 31 
August 1966 the defendants' attorney filed a motion in the cause 
setting out, among other things, the taking of the property pursuant 
to an order of claim and delivery entered by the clerk, the failure 
of the plaintiff to file complaint and the judgment of voluntary non- 
suit. Defendants prayed that a writ of inquiry be issued and that a 
jury be impanelled to fix defendants' damages. On 5 March 1969 be- 
fore Martin, J., the following issue was submitted to the jury: 
"What amount, if any, are defendants entitled to recover of plaintiff 
and his surety?" The issue was answered in the amount of $12,000.00 
and judgment was entered thereon against the plaintiff and his surety. 
At  the same term an order was entered allowing plaintiff's counsel 
to withdraw. Plaintiff employed his present counsel and motions were 
filed on behalf of plaintiff and his surety to set the judgment aside. 
Other findings of fact in the judgment appealed from included find- 
ings that:  neither the plaintiff nor his surety had any knowledge or 
notice of the filing of defendants' motion, no order for writ of inquiry 
was ever entered, the case did not appear on the calendar for the 
term during which the judgment was entered, and that no transcript 
of the trial was made and the court reporter was out of the court- 
room a t  the time. The court found and concluded that  the judgment 
of 5 March 1969 was entered without knowledge or information on 
the part of the plaintiff and his surety and that  plaintiff and his 
surety have a good and meritorious defense. 

The judgment of 5 March 1969 was vacated and set aside and a 
new trial ordered. The court further directed that  plaintiff and his 
surety be allowed 30 days to file additional pleadings and that de- 
fendants have 30 days thereafter within which to file additional 
pleadings. 



N.C.App.1 SPRING SESSION 1970 659 

Plaintiff, Aetna Casualty and Surety Company and the defend- 
ants appeal. 

Clarence M. Gilbert for p1ainti.f. 
Landon Roberts for Aetna Casualty and Surety Company. 
V a n  Winkle ,  Buck,  Wall ,  Starnes and Hyde by  Herbert L. Hyde 

for defendants. 

[I, 21 The defendants contend that Judge McLean's findings of 
fact are not supported by the evidence and that he failed to find 
facts which were supported by the evidence. We have carefully con- 
sidered each of the assignments of error brought forward in support 
of these contentions. Findings on matters addressed to the court are 
conclusive when supported by competent evidence. This remains to 
be so even though there are other findings of fact which are not sup- 
ported by the evidence when, as here, the findings which are sup- 
ported by competent evidence are sufficient to support the judgment. 
1 Strong, N. C. Index 2d, Appeal and Error, 8 57. We hold that there 
was an abundance of evidence to support the findings and conclu- 
sions of the trial judge. The record discloses that in 1963 plaintiff 
employed a reputable licensed attorney to collect a substantial debt 
which he contended was owed by defendants under the terms of the 
lease agreement. Many of the 282 pages in the record on appeal are 
filled with inquiries from the plaintiff to his attorney as to the 
status of the litigation and supplications urging the attorney to 
bring the case to trial. These entreaties were unavailing. Plaintiff's 
claim was never tried on its merits, and he was never advised of a 
claim against him. The judgment under all of the circumst,ances was 
properly set aside. Moore v. Deal, 239 N.C. 224, 79 S.E. 2d 507. Al- 
though many of the opinions of our Supreme Court involving the 
setting aside of judgments are conflicting, in most instances the in- 
dividual case has been determined upon its own peculiar circum- 
stances. Gaster v. Goodwin, 259 N.C. 676, 131 S.E. 2d 363. 

[3] Defendants assign as error that, portion of the judgment which 
allows the parties to file additional pleadings, contending that i t  
would allow the parties to start all over after seven years of litiga- 
tion. The plaintiff, having subniitt,ed to a voluntary nonsuit on 7 
March 1966, and the judgment of 5 March 1969 having been vacated, 
the only matter now pending between the parties is the motion of 
defendants for a determination of their damages. It was clearly within 
the discretion of his honor to allow the plaintiff to plead to the issue 
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and to allow dcfendant to reply thereto, if the parties were so ad- 
vised. Despite the broad language used, we are confident that  that  
was what was intended to be allowed by the judgment signed by 
Judge McLean. To avoid further litigation on this point, however, 
the judgment is so modified. 

[4, 51 The brief filed by plaintiff appellant does not comply with 
the Rules of Practice in this Court. Among other things, a t  no place 
in the brief is there any reference to an exception or assignment. of 
error based thereon. For failure to comply with Rules of Practice in 
this Court the appeal of plaintiff is subject to dismissal. Rule 48 
Rules of Practice in the Court of Appeals. We have, however, con- 
sidered the argument contained in the brief. Generally plaintiff argues 
that  the Court should affirm that portion of the judgment which va- 
cates the judgment entered 5 March 1969 and then that we should, 
in some fashion, dcclare thc litigation ended. This contention is 
without merit. Where the plaintiff has taken a voluntary nonsuit af- 
ter the property has bcen taken in claim and delivery, the defendant 
in that action may maintain an independent action for damages 
against plaintiff in the former action. Davis v. Wallace, 190 N.C. 
543, 130 S.E. 176. It is also generally recognized that  the defendant 
is not relegated to a separate action in order to obtain return, or 
return or damages as  the case may be, but may assert his rights in 
the same action. 24 A.L.R. 3d 768. "If the plaintiff should give the 
undertaking and take the property, he may not then take a nonsuit 
and hold the property." 2 McIntosh, N. C. Practice 2d, $ 2166. I n  
Manix v .  Howard, 82 N.C. 125, the Supreme Court posed the follow- 
ing: "Can the plaintiff bring his action of claim and delivery and 
procure the property to be taken out of the possession of the de- 
fendant and delivered to  him by the process of the law, and then 
omit to file his conlplaint, so that  no issue can be made or tried as 
to the right of possession between him and the defendant, and at 
length, on his motion, dismiss his action and thereby acquit and dis- 
charge himself from all relief or assertion of right in the action on 
the part of the defendant?" The Court answered its query in the 
negative, saying that  to hold otherwise would allow a plaintiff to 
use the process of the law merely for his personal advantage, in- 
stead of as a means of a due and orderly assertion of his right by a 
trial thereon. This decision has bcen followed in Manufacturing 
Company v .  Rhodes, 152 N.C. 636, 68 S.E. 141, and other decisions 
of our Supreme Court. 

In  Davis v. Wallace, supra, plaintiff alleged that  dcfendant com- 
menced an action against him which resulted in the issuance of a 
writ of claim and delivery. Pursuant thereto the sheriff took an au- 
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tomobile from the plaintiff and delivered i t  to defendant who sold i t  
under a chattel mortgage executed by one Morton. Thereafter de- 
fendant took a voluntary nonsuit. After approval of issues and re- 
quested instructions thought to be proper by the plaintiff, the opinion 
of the Court was, in part, as follows: 

"It is true that  the ownership of the automobile by plaintiffs 
a t  time of its seizure by the sheriff, under the writ of claim and 
delivery, issued upon the f i l i ~ g  of the bond sued upon in this 
action, is a question of fact material to the determination of the 
amount of damages which plaintiffs may have sustained by a 
breach of the bond, as alleged in the complaint. Such ownership, 
however, is not determinative of the right of plaintiffs to recover 
in this action. 

"If the bond was executed by defendants and there was a 
breach thereof as alleged in the complaint, plaintiffs, although 
not the owners or entitled to the possession of the automobile 
a t  the time of its seizure, are entitled to recover a t  least nominal 
damages. 34 Cyc., 1585. Alderman v. Roesel, (S .C.) ,  29 S.E., 
385; Little v. Bliss, (Kan.), 39 Pac., 1025; Smith v. Whiting, 
100 Mass., 122. 

"If there was a breach of the bond as alleged in the com- 
plaint, such breach was a wrongful act, and the law infers or 
presumes damages arising therefrom to plaintiffs; if no actual 
or substantial damages are shown, the law gives nominal dam- 
ages in order to determine and establish plaintiff's right of ac- 
tion and thus affords a remedy for the wrong done to them by 
the defendants' breach of the bond; . . ." 

"Upon the issue as to damages, if plaintiffs would recover 
more than nominal damages for the breach of the bond, as al- 
leged, the burden is upon them to offer evidence from which 
such damages may be assessed; the fact that  the automobile 
was taken from their possession is evidence of ownership by 
them; upon the judgment, dismissing the action, upon voluntary 
nonsuit, plaintiffs were entitled to an order of restitution; such 
order was not made, and defendant, John C. Wallace, has fai!ed 
to return the automobile; nothing else appearing plaintiffs are 
entitled to recover of said defendant and the surety on his bond, 
the value of said automobile when taken from their possession, 
with interest a s  damages for detention. As an affirmative de- 
fense, defendants alleged tha t  a t  the time of the taking, John C. 
Wallace was the owner of said automobile, by virtue of a chattel 



662 I N  T H E  COURT OF APPEALS [7 

mortgage executed to him by Leo W. Martin. The burdcn is 
upon him to establish his ownership under said mortgage as al- 
lcgcd by the greater weight of the evidence. Speas v. Bank, 
188 N.C. 524. The damages in this action must be assessed upon 
the same principles and undcr the same rules as would have ap- 
plied, if the damages had been assessed in the action in which 
the writ of claim and delivery was issucd. 23 R.C.L., p. 916, § 
81; Washington Ice Co. v. Webster, 62 Me., 341, 16 Am. Rep., 
462; Lapp v. Ritter, 88 Fed., 108. The question of ownership is 
material only in mitigation of damages, and not having been 
adjudicated in the former action, may in this action be con- 
sidered by the jury in dcterniining the amount of damages sus- 
tained by plaintiffs by breach of the bond. Plaintiffs are entitled 
to recover as actual damages only such sum as the jury may 
assess as compensation for loss sustained by breach of bond." 

". . . Failure to prosecute the action in which the property 
was taken from plaintiffs, under writ of claim and delivery, is a 
breach of the bond, entitling plaintiffs, to a t  least nominal dam- 
ages. Failure to return the property to plaintiffs after judgment 
dismissing the action upon voluntary nonsuit, is a breach of the 
bond, and upon it  appearing that the propcrty cannot be re- 
turned, plaintiffs are entitled to recover of the principal and 
surety on the bond as actual damages, the value of the prop- 
erty, a t  the time of its seizure. Defendants, however, allege as 
an affirmative defense to the recovery of actual damages that  
the plaintiffs were not a t  the time of its seizure, and are not now 
owners of the automobilc, but that defendant, John C. Wallace, 
was the owner by virtue of a chattel mortgage executed by a 
third person. The dismissal of the action, upon voluntary non- 
suit was not conclusive as to the title to the automobile, and 
defendants may in this action offer evidence in support of their 
allegation, not to defeat plaintiffs' action, but in mitigation of 
actual damages which they may recover. Gilbert v. American 
Surety Co., 121 Fed., 499, 61 I,. R. A., 253. The burdcn of estab- 
lishing the truth of this allegation by the greater wcight of the 
evidence, is upon defendants. . . ." 

[6] Appellant Aetna Casualty and Surety Company contends, in 
essencc, that,  since i t  has not been servcd with process, i t  is not a 
party to the litigation, and the court should have declared thc judg- 
ment signed by Martin, J., void as to Aetna and dismissed i t  as a 
party. It contends that Judge Mc1,ean erred in including i t  in that  



N.C.App.1 SPRING SESSION 1970 . 663 

portion of his order which allowed the parties to file additional 
pleadings if they were so advised. It is well settled that  sureties on 
the plaintiff's undertaking in claim and delivery proceedings, within 
the limits of their obligation, are part#ies of record. It is also well 
settled tthat, upon determination of the action as between the prin- 
cipals, the prevailing party is entitled to a summary judgment against 
the sureties in accordance with the statute and the terms of the 
bond. Moore v. Humphrey, 247 N.C. 423, 101 S.E. 2d 460; Long v. 
Meares, 196 N.C. 211, 145 S.E. 7. The assignments of error brought 
by the appeal of Aetna Casualty and Surety Company are over- 
ruled. 

On plaintiff's appeal, the judgment is affirmed. 

On Aetna Casualty and Surety Company's appeal, the judgment 
is affirmed. 

On defendants' appeal, the judgment is modified and affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 

AMERIC-4N CREDIT COMPANY, INC, v. THFO STUYVESANT INSURAKCE 
COMPANY, A CORPORATION, AND WALLACE B. CLAYTON, TRADING AND 

DOING BUSINESS AS GRLYVILLE COUNTY FARM BUREAU 

So. 7014DC75 

(Filed 6 May 1970) 

1. Judgments  99 14, 24- default judgment - denial of motion t o  set 
aside fo r  excusable neglect - failure of complaint t o  s ta te  cause of 
action 

Where defendant's motion to set aside a default judgment because of 
excusable neglect and a meritorious defense was denied on the ground 
that no excusable neglect existed, defendant was not estopped from there- 
after making another motion to set the default judgment aside on the 
ground that the complaint failed to state a cause of action against de- 
fendant. 

2. Judgments  9 14- default judgment -failure of complaint t o  s tate  
cause of action 

A complaint which fails to state a cause of action is not s~~fficient to 
support n default judgment for plaintiff, and the default judgment may 
be set aside even without any showing of mistake, surprise or excusable 
neglect. 
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3. Contracts S 25; Insurance § 2-- breach of contract - fai lure  of 
consideration 

Alleged promise by defendant insurance agent that plaintiff finance 
company would be named as  loss payee under a policy of collision insur- 
ance issued on an automobile which had been financed by plaintiff is held 
insufficient to support an action for breach of contract, there being no con- 
sideration for defendant's promise. 

4. Contracts 14- third party beneficiary - sufficiency of allegations 
Complaint does not state a cause of action by plaintiff finance company 

as  third party beneficiary of collision insurance policy on automobile E- 
nanced by plaintiff, where there are no allegations that a t  the time the 
policy was issued it m7as intended to benefit anyone other than the insured 
or that insured at  any time asked that plaintiff be made the loss payee of 
the policy. 

5. Insurance § 2-- action against agent  for  debt-  sufficiency of 
pleadings 

In  this action by plaintiff finance company against the insurance agent 
who sold a third party a collision policy on an automobile which had been 
financed by plaintiff, the complaint fails to state a cause of action for 
debt against defendant insurance agent where it alleges that defendant 
assured plaintiff that the policy was in effect and that plaintiff would be 
named as  loss payee in the policy, and that defendant failed to inform 
plaintiff that the policy had been cancelled until after a collision loss of 
$2450 occurred, the only debt shown by the complaint being that of the 
third party under the financing agreement with plaintiff. 

6. Insurance 8 2- assignment of r ights  against agent -failure t o  
show claim against agent  

Complaint does not state a cause of action against defendant insurance 
agent because of assignment to plaintiff finance company of insured's in- 
terest and claims against defendant, where the complaint shows that de- 
fendant agent had fulfilled his obligations to insured by obtaining the re- 
quested insurance coverage and that insured has no claim against defend- 
ant  agent. 

APPEAL from Moore, District Judge, 2 October 1969 Session of 
DURHAM County District Court. 

This is a civil action instituted by the plaintiff, American Credit 
Company, Inc., to recover damages from the Stuyvesant Insurance 
Company and Wallace B. Clayton, trading as the Granville County 
Farm Bureau. 

Plaintiff by it,s verified complaint alleged: 

"4. That the plaintiff is in the business of financing automo- 
biles and in August, 1968, the plaintiff had financed a certain 
1968 Mustang 2 door automobile, No. 8TOlC206037 for the 
owner thereof, to-wit: Arthur Ray Reed of 513 Granville Street, 
Oxford, North Carolina. 
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"5.  That as part of the financing agreement with said Arthur 
Ray  Reed said Reed had agreed with the plaintiff that the said 
automobile would be covered with comprehensive and collision 
insurance. 

"6. That  the said Arthur Ray  Reed had informed the plaintiff 
that  he had purchased from defendant,, Wallace B. Clayton, a 
comprehensive and collision insurance policy and provided the 
plaintiff with a copy of said policy. 

"7. That said policy was duly issued by the defendant, The 
Stuyvesant Insurance Company, Policy No. A2-47-67-82 and 
the term of said policy was from 7-31-68 to 7-31-69 for a prem- 
ium of $203.00 and said policy covered the above mentioned au- 
tomobile of Arthur Ray Reed in that  i t  provided for insurance 
coverage on said automobile in the form of $50.00 deductible 
comprehensive and $50.00 deductible for collision or upset cov- 
erage. 

"8. That said policy was duly sold to Arthur Ray  Reed by the 
defendant insurance agent, Wallace B. Clayton. 

"9. That in August, 1968, the plaintiff through its agents and 
employees corresponded with defendant, Wallace B. Clayton 
and defendant Clayton informed the plaintiff that  the policy 
had been issued and was in existence and agreed that  the plain- 
tiff would be named as Loss Payee under the terms of the 
policy. Thereafter the plaintiff through its agents and employees 
corresponded with the defendant, Wallace B. Clayton, on sev- 
eral occasions and each time they were assured that the above 
mentioned policy was in effect and covered the automobile men- 
tioned above and defendant, Wallace B. Clayton, further agreed 
that  plaintiff would receive a copy of the policy and would be 
named as Loss Payee in the policy. 

"10. That on 3/7/69 a collision loss occurred and plaintiff's 
agents and employees contacted defendant, Wallace B. Clay- 
ton, and defendant Clayton informed plaintiff that  the policy 
had been cancelled 1/12/69. 

((11. That  the defendant Clayton had assured the plaintiff on 
numerous occasions that the policy was in effect and that on 
2/18/69 defendant Clayton agreed to send the plaintiff a copy 
of the policy naming plaintiff as Loss Payee and that  the policy 
would be received by the plaintiff around 2/21/69. 

i * i 

"14. That  a t  the time of the above mentioned loss the fair 
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market value of said auton~obile was approximately $2,500.00 
and by reason of the $50.00 deductible part of said insurance 
policy the defendants are indebted to pay the loss under the 
terms of the policy in the amount of $2,450.00 and the defendant, 
Wallace B. Clayton, is secondly obligated and liable for said 
sum if the defendant insurance corporation fails to pay same in 
that defendant Clayton assured the plaintiff that  the policy was 
in effect and assured the plaintiff that  i t  would be named as 
Loss Payee in said policy and the defendant, Wallace B. Clay- 
ton, never notified the plaintiff of any insurance cancellatior, 
until after the loss had occurred." 

Plaintiff filed the complaint and the complaint and summons were 
served on the defendant Clayton. Clayton failcd to make an appear- 
ance or file an answer within the time allowed and on 27 May 1969 
judgment by default and inquiry was entered for the plaintiff by 
Judge Thonlas 1-2. Lee of the Durham County District Court. Im- 
mediately thereafter, on the same day, Judge Lee held the inquiry 
and answered the issue of damages in favor of the plaintiff as against 
the defendant Clayton in the amount of $2,450.00. On 19 August 
1969 the plaintiff took a voluntary nonsuit against the other defend- 
ant, The Stuyvesant Insurance Company, and execution was issued 
against the dcfendant Clayton on the default judgment. 

On 25 August 1969 Clayton, through his attorney, filed a motion 
to set aside the judgment because of excusable ncglect and because 
he had a meritorious defense and filed an affidavit in support of the 
motion. A hearing was held by Judge Lee on 9 September 1969 and 
in a judgment dated 12 September 1969 the court denied the motion 
and stated that  CIayton had appealed but had withdrawn his appeal. 

On 12 September 1969 the defendant filed a "MOTION TO VA- 
CATE JUDGMENT." The matter came on for hearing before Judge 
E. Lawson Moore and on 2 October 1969, Judge Moore entered a 
judgrncnt vacating the default judgment on the ground that the 
facts alleged in the complaint were insufficient to constitute a cause 
of action against the defendant Clayton. From Judge Moore's judg- 
ment the plaintiff appealed. 

Spears, Spears, Barnes and Baker, b y  Robert F. Baker, for the 
defendant appellee. 

Edwards and Manson, by  W .  Y .  Manson, for the plaintiff ap- 
pellant. 
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1 The first question presented on this appeal is whether the 
court committed error in ruling upon the defendant's motion to va- 
cate the judgment. 

I n  Moore v. W 0 0 W ,  Inc., 250 N.C. 695, 110 S.E. 2d 311 (1959), 
the North Carolina Supreme Court considered a case similar to the 
one now before us. I n  that case a motion to set aside a default judg- 
ment was denied for want of evidence of a meritorious defense. Sev- 
eral months later, but within one year of the date of the entry of the 
judgment by default final, the defendant brought another motion on 
the same ground and introduced evidence of a meritorious defense 
which was not available a t  the time of the previous hearing. At the 
second hearing Judge Paul entered an order setting aside the default 
judgment. I n  affirming the judgment of the court below, Parker, J .  
(later C.J.), stated: 

"In Collister v. Inter-State Fidelity B. & L. Assn., 44 Ariz. 427, 
38 P. 2d 626, 98 A.L.R. 1020, the Court held that  a court's de- 
nial of a motion to vacate a default judgment is not res judicata 
as to a subsequent motion to vacate i t  on a different ground." 

In the present case the defendant filed a motion to set aside the 
default judgment on the grounds of excusable neglect and meritorious 
defense. Judge Lee, in a judgment dated 12 September 1969, denied 
the motion and stated: 

"That this Court having found as a fact that  no excusable neg- 
lect exists does not make any further finding insofar as an al- 
leged meritorious defense is concerned." 

When the first motion to set aside the judgment was denied the 
defendant filed another motion entitled "MOTION TO VACATE 
JUDGMENT." This motion asked that  the default judgment be 
vacated on the ground that the complaint failed to state a cause of 
action against the defendant. It is well established in North Carolina 
that  no appeal lies from one judge of the superior court to another. 
Neighbors v. Neighbors, 236 N.C. 531, 73 S.E. 2d 153 (1952). How- 
ever, this principle is not applicable to  the present case. On the facts 
of this case, Judge Moore did not undertake to review or to overrule 
the judge who entered the previous order. The defendant was not 
estopped from making his second motion before Judge Moore on the 
ground of meritorious defense since there had been no prior ruling on 
that  motion by any judge of the district court. 

The second question presented is whether the complaint stated 
a cause of action against the defendant Clayton. 
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121 In  Lowe's v. Worlds, 4 N.C. App. 293, 166 S.E. 2d 517 (1969), 
we find the following: 

"A default judgment admits only the averments in the complaint, 
and the defendant may still show that  such averments are in- 
sufficient to warrant the plaintiff's recovery. Beard v. Sovereign 
Lodge, 184 N.C. 154, 113 S.E. 661. A complaint which fails to  
state a cause of action is not sufficient to support a default judg- 
ment for plaintiff. G.S. 1-211; Cohee v. Xligh, 259 N.C. 248, 130 
S.E. 2d 310; Presnell v. Beshears, 227 N.C. 279, 41 S.E. 2d 835. 
Accordingly, if the complaint in the present action failed to 
state a cause of action as against Lois Worlds, the default judg- 
ment against her cannot be supported and must be set aside even 
without any showing of mistake, surprise or excusable neglect." 

[3] Plaintiff, in its complaint, alleged that  one Arthur Ray Reed 
purchased an automobile which was to be financed by the plaintiff. 
As a necessary part of the financing agreement, Reed was to pro- 
vide collision coverage on the automobile naming the plaintiff as 
loss payee. Reed informed the plaintiff in August, 1968, when they 
were discussing the financing agreement, that  he had already pur- 
chased a collision policy and gave the plaintiff a copy of the policy 
which became effective 31 July 1968. Subsequently plaintiff contacted 
the defendant Clayton and received a promise from him to name 
plaintiff as loss payee under the insurance policy which had been 
issued to Reed. Upon these alleged facts the plaintiff sought to assert 
a cause of action against the defendant for breach of contract. "A 
contract, in order to be enforceable, must be supported by consider- 
ation, and want of consideration constitutes legal excuse for non- 
performance of an executory promise. A mere promise, without more, 
is unenforceable." 2 Strong, North CaroIina Index 2d, Contracts, $ 
4. I n  Matthews v. Matthezus, 2 N.C. App. 143, 162 S.E. 2d 697 (1968)) 
the Court stated: 

"A valuable consideration is necessary to the validity of a con- 
tract not under seal, and i t  is necessary for the pleader to aI- 
lege such facts as will enable the Court to see that there was a 
valuable consideration. McIntosh, N. C. Practice 2d, Sec. 1067." 

The plaintiff's allegations show no consideration for the promise 
by Clayton to name the plaintiff as loss payee on the insurance 
policy purchased by Reed. 
141 The plaintiff contends that  by the allegations contained in 
paragraph 15 of the complaint i t  has stated a cause of action as a 
third party beneficiary of the insurance policy. I n  paragraph 15 the 
plaintiff stated that on 7 March 1969 the automobile was damaged 
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to the extent that  i t  was considered a total loss, that  Reed is still in- 
debted to the plaintiff in excess of $2,400.00 and that  because of this 
the plaintiff is a third party beneficiary of the policy. North Car- 
olina does recognize the existence of third party contracts. I n  2 
Strong, North Carolina Index 2d, Contracts, 14, i t  is stated: 

"Where two persons enter into a contract for the benefit of a 
third person, such person may maintain an action for breach of 
the contract, and may recover, assuming the existence of a 
valid and enforceable agreement. 

W n W 

"In order for a third person to sue, i t  is required that the con- 
t,ract be made for his benefit." 

The allegations in this complaint do not state a cause of action 
by the plaintiff as a third party beneficiary of the insurance policy. 
There are no allegations that a t  the time the policy was issued it  
was intended to benefit anyone other than Reed. When Reed ap- 
plied for the policy no financing agreement existed with the plain- 
tiff and i t  is not alleged that Reed, a t  any time, asked the defendant 
Clayton to make the plaintiff the loss payee of the policy. I n  the 
absence of an allegation that  the insurance policy was entered into 
for the benefit of the plaintiff we can find nothing in the complaint 
to show that  the plaintiff was anything but a stranger to the con- 
tract. 

[S, 61 The plaintiff also contends that  the allegations contained 
in paragraph 14 of the complaint are sufficient to state a cause of 
action against the defendant for debt. The allegations in the com- 
plaint are not sufficient to do this since they show that  the only debt 
owed is one by Reed, under the financing agreement, to the plaintiff. 
Plaintiff further contends that i t  has set forth a cause of action 
against the defendant because of the assignment by Reed of his in- 
terest and claims against the defendant. The facts, as alleged, fail to 
show any claim by Reed against the defendant Clayton. The plain- 
tiff, in its complaint, alleged that Reed went to Clayton and asked 
him to get him an insurance policy to cover collision and compre- 
hensive losses and that  Clayton did obtain such a policy from The 
Stuyvesant Insurance Company. Once Clayton, as agent, obtained 
the insurance policy for Reed he had fulfilled his obligations. 

The complaint failed to state a cause of action against the de- 
fendant Wallace B. Clayton and cannot support a default judgment 
against him. He was entitled to have the default judgment vacated. 
For the reasons stated above, the judgment of the District Court of 
Durham County is affirmed. 
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Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

JULIA C. KELLY, MINNIE V. McCLURE, INDIVIDUAILY, AND MINNIE V. 
McCLURE AS THE ADMIXISTRATRIX OF THE ESTATE OF FLOYD McCLURE, 
DECEASED V. DILLARD G. DAVENPORT AND WIFE, CATHERINE H. 
DAVENPORT 

No. 7026DC216 

(Filed 6 May 1970) 

1. Courts 8 11.1; J u r y  1- practice a n d  procedure i n  district court 
-waiver of jury trial 

Under G.S. 78-196 (prior to its amendment effective 1 January 1970), 
a party waived the right to a jury trial in the district court by failing to 
file a written demand for jury trial within 10 days after the entry of su- 
perior court judge's order transferring the cause to the district court. 

2. Courts $j 11.1; J u r y  § 1- district court  procedure - r ight  t o  jury 
t r ia l  

Even when the right to a jury trial is waived in the district court, the 
statutes permit, but do not require, the judge to submit the issues to a 
j u v .  

3. Bills and  Notes 8 20- action o n  note- sufficiency of evidence 
In an action on a promissory note, plaintiffs' evidence was sufficient to 

withstand defendants' motion for judgment of nonsuit, where the evidence 
tended to show that the indebtedness of $1200 was evidenced by a note 
secured by a deed of trust on two vacant lots; that the deed of trust had 
been foreclosed; and that the net proceeds from the foreclosure had been 
applied to the interest then due on the note, leaving a balance of $1200. 

4. Pleadings § 19- demurrer  t o  answer and  defenses 
A plaintiff may demur to a defendant's further answers and defenses. 

5. Bills a n d  Notes § 18- action on  note - demurrer  t o  answer a n d  
defense 

In an action to recover on a promissory note, allegations in defendants' 
further answer and defense that the execution of the note was obtained 
by fraud, held demurrable. 

6. Sales § 17- breach of warranty i n  sale of house - sufficiency of evi- 
dence 

Defendants' evidence was sufficient to be submitted to the jury in their 
counterclaim for breach of warranty in the sale of a house, where the 
evidence was to the effect that the house, which defendants purchased for 
$12,000, was not a new house; that its fair market value was only 
$10,700; that the house was not as represented, in that the enamel on the 
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bathtub had been broken, the bathroom floor was unlevel, the commode 
was improperly installed, and there were large cracks under the window- 
sill; and that plaintiff's intestate had promised to correct these deficiencies 
but did not do so. 

7. Appeal and Error § 59; Trial § 5 s  trial without jury - non- 
suit improperly granted -harmless error 

Ruling of the trial court in granting plaintiffs' motion for nonsuit on 
defendants' counterclaim, although improper under the facts of this case, 
held not prejudicial to defendant when the trial judge was sitting as  the 
trier of fact, since the ruling amounted to a finding of fact and was 
tantamount to an answer to the issue in favor of the plaintiffs. 

APPEAL by defendants from Stukes, District Judge, 29 September 
1969 Session of District Court held in MECKLENBURG County. 

Plaintiffs instituted this action on 23 January 1968 and allege in 
their amended complaint filed 21 March 1968 that  defendants are 
indebted to them on a promissory note in the sum of $1,200.00 with 
interest thereon from 14 March 1964, with the sum of $103.43 
realized from the foreclosure sale under a deed of trust of two vacant 
lots to be deducted from the.  amount of interest due. 

Defendants, in their answer filed 20 August 1968, deny the ma- 
terial allegations of the complaint and, in the first further answer 
and defense, attempt to allege that the execution of the note was 
obtained by fraud. In a second further answer and defense, defend- 
ants assert that  plaintiffs are indebted to them in the sum of $1,- 
380.00 for breach of warranty in the sale of a house by plaintiffs to 
defendants. In  a third further answer and defense, the defendants 
allege that  the value of the lots foreclosed was in excess of the 
amount received a t  the foreclosure sale and that they are entitled 
"by way of offset the value of said lots a t  the time of said fore- 
closure sale and pursuant to G.S. 45-21.36." 

Trial was by the judge, without a jury, and from the judgment 
that  the plaintiffs have and recover of the defendants the sum of 
$1,096.50, plus interest thereon from 14 March 1964, the defendants 
appealed to the Court of Appeals. 

Lindsey, Schrimsher & Erwin by Fenton T. Erwin, Jr., for plain- 
tiff appellees. 

Don Davis for defendant appellants. 

Defendants assign as error the failure of the court to grant their 
motions for a trial by jury. 
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District courts vere established in Mecklenburg County, which 
is in the Twenty-Sixth Judicial District, on the first Monday in De- 
cember 1968. G.S. 7A-41; G.S. 7A-131. Under date of 2 December 
1968, which was the first Monday in December 1968, Judge Fred H. 
Hasty, who was the Senior Resident Superior Court Judge of the 
Twenty-Sixth Judicial District, issued an order pursuant to the pro- 
visions of G.S. 7A-259(b) transferring this case to the District Court 
Division for trial. The date of filing of Judge Hasty's order is not 
shown on the record. However, we assume that  i t  was filed promptly 
on the date thereof. There is no objection or exception in the record 
to the issuance of this order by Judge Hasty. 

G.S. 7A-259(b) provides that  when a district court is established 
in a district, any superior court judge may on his own motion trans- 
fer to the district court cases pending in the superior court, providing 
that the requirements of G.S. 7A-259(a) are complied with. In this 
case, absent objection and exception to the order, we assume that the 
provisions of G.S. 7A-259(a) were complied with. This section in- 
cludes giving prompt notice to the parties when the transfer is 
effected. 

The statute in effect a t  the time this suit was instituted in the 
Superior Court of Mecklenburg County provided that  district courts 
would be established in such county on the first Monday in Decem- 
ber 1968, and the defendants are chargeable with not,ice thereof. 

Defendants, in their brief, refer to G.S. 78-196 as i t  was after i t  
was amended in 1967. This amendment did not become effective until 
1 January 1970. See Chapter 954 of 1967 Session Laws and Chapter 
803 of 1969 Session Laws. 

[I] The right to a jury trial in civil cases such as this in the 
District Court of Mecklenburg County, after the court's establish- 
ment on the first Monday in December 1968, was controlled by G.S. 
78-196 as it was written prior to being amended by Chapter 954 of 
the 1967 Session Laws. Under the applicable provisions of G.S. 7A- 
196, as then written, a party waived the right to a trial by jury by 
failing to file a written demand in the office of the clerk of superior 
court "after the commencement of the action and not later than 10 
days after the filing of the last pleading directed to the issue, or 
after the entry of an order transferring the cause to the district court 
division, whichever occurs first." The filing of the last pleading herein 
was on 18 March 1969. The order transferring the cause to the 
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district court is dated 2 December 1968. The defendants did not file 
a written demand for a jury trial until 27 January 1969. This de- 
mand came too late to be allowed as a matter of right because i t  
was not made within ten days after the entry of Judge Hasty's 
order transferring this cause to the district court. The trial judge 
did not commit error in holding that the defendants had waived 
their right to a trial by jury. 

[2] Defendants contend that  the trial judge abused his discretion 
by failing to allow their motion for a trial by jury made at the time 
the case was called for trial. Even when parties waive their right to 
a trial by jury, as was done in this case, the statutes permit, but do 
not require, the judge to submit the issues to a jury. However, we 
do not think the judge abused his discretion in failing to submit the 
issues to a jury. 

131 The plaintiffs offered evidence which tended to show that the 
defendants were indebted to  them in the sum of $1,200.00 plus in- 
terest; that this was evidenced by a note secured by a deed of trust 
on two vacant lots; that  the deed of trust had been foreclosed; and 
that  the net proceeds of $103.43 from the foreclosure had been ap- 
plied to the interest then due on the note, leaving a balance due of 
$1,200.00. 

The defendants alleged and offered evidence that  they purchased 
a new house and lot from the plaintiffs and their husbands for the 
sum of $12,000.00. This was to be paid by $2,300.00 cash, a note for 
$144.00 payable in two annual installments of $72.00 each, a credit of 
$1,056.00 for a deed for the two lots described in the alleged deed of 
trust, and the proceeds from a $8,500.00 loan from the Mutual Sav- 
ings and Loan Association of Charlotte, Forth Carolina. 

There was ample evidence to withstand the defendants' motion 
for judgment of nonsuit, and the judge did not commit error in the 
denial thereof. 

Defendants' third assignment of error is to the action of the trial 
court in sustaining plaintiffs' demurrer ore tenus to  the first further 
answer and defense. The record does not reveal whether the plaintiff 
had finished offering evidence when defendants interposed a motion 
for judgment as of nonsuit which the judge correctly overruled. 
However, the record reveals that  immediately thereafter plaintiffs' 
counsel demurred ore tenus to the "First Further Answer and De- 
fense," to the ('Second Further Answer and Defense," and to the 
"Third Further Answer and Defense." The court sustained the first 
demurrer, and a t  that  time denied the other two demurrers. 
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141 A plaintiff may demur to a defendant's further answers and 
defenses. The first further answer and defense challenged here ata- 
tempts to  allege fraud. The rule with respect to a proper allegat.ion 
thereof is set out by Chief Justice Winborne in the case of Financing 
Corp. v. Cuthrell, 251 N.C. 75, 110 S.E. 2d 484 (1959)) as follows: 

"Looking to the pleadings challenged by the demurrer i t  is seen 
that  i t  is based upon fraud. I n  such case it  is not sufficient to 
allege this in a general way; but the particular facts constitut- 
ing such fraud should be alleged with sufficient fullness and ac- 
curacy to apprise the opponent of what he is called on to answer. 
And in actual fraud the pleading must allege the essentials of 
the cause of action, which are 'the representation, its falsity, 
scienter, deception, and injury. The representation must be 
definite and specific, materially false, made with knowledge of 
its falsity or in culpable ignorance of its truth, made with 
fraudulent intent, must be reasonably relied on by the other 
party and he must be deceived and caused to suffer loss.' 
* %+ * l l  

[5] Applying the foregoing rule to the pleadings in this case, we 
are of the opinion and so hold that the court was correct in sustain- 
ing the demurrer to the first further answer and defense. 

[6] After the defendants had offered evidence and rested, the plain- 
tiffs moved for judgment as of nonsuit of defendants' "Second Fur- 
ther Answer and Defense." Defendants excepted and assigned as 
error the ruling of the trial judge allowing the motion. In the second 
further answer and defense, the defendants had asserted a counter- 
claim for an alleged breach of warranty. There was some evidence 
offered by the defendants that  the house they purchased from the 
plaintiffs was not a new house; that  its fair market value was only 
$10,700; that i t  was not as represented, in that, the enamel on the 
bathtub had been broken, the bathroom floor was unlevel, the com- 
mode was not properly installed, and there were large cracks under 
the windowsill; and that plaintiff McClurels intestate promised to 
correct these deficiencies but did not do SO. 

In  ruling on plaintiffs' motion for nonsuit,, the court said: 

"The court is of the opinion that  there is insufficient evidence to 
sustain the allegations of the defendants in their Second Further 
Answer and Defense, pertaining to breach of warranties and the 
Motion to Nonsuit the Second Further Answer and Defense is 
allowed." 

[ This action of the judge in allowing the motion for judgment 
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of nonsuit was improper. However, conceding that  there was sufficient 
evidence to require submission to a jury of an issue on breach of 
warranty, the allowance of the motion for nonsuit, under these cir- 
cumstances, was not prejudicial error. The court was sitting as the 
trier of the facts. After all the evidence was in, the court ruled that  
the evidence was not sufficient to support a breach of warranty. This, 
we think, amounts to a finding of fact and is tantamount to an 
answer to the issue in favor of plaintiffs. 

The defendants also except to and assign as error the following 
findings of fact as set out in the judgment: 

"1. That  on or about the 14th day of March, 1962, the defend- 
ants executed a certain promissory note in the original principal 
amount of $1,200.00 payable to plaintiffs, and their predecessors 
in interest as alleged in the complaint. 

2. That  after all sums which have been paid and credited upon 
said note there remains a balance owed plaintiffs by defendants 
of $1,096.50 plus interest as set out in said note from and after 
March 14, 1964." 

There was ample evidence to sustain the findings of fact, and the 
defendants' exceptions thereto are overruled. 

Defendants make other assignments of error based upon other 
exceptions taken. We have carefully examined all of them and are 
of the opinion and so sold that no prejudicial error is made to appear. 

Affirmed. 

MORRIS and VAUGHN, JJ., concur. 

STATE O F  NORTH CAROLINA v. RUSSELL EVERETT PERKINS 

No. 7014s0211. 

(Filed 6 May 1970) 

1. Criminal Law 8 99- comments by trial court - expression of opinion 
I n  this incest prosecution, the trial court did not express an opinion on 

the evidence when, in response to a question by defense counsel as to 
whether defendant had sexual relations with his daughter, defendant an- 
swered, "Not to my knowledge,'' and the court asked, "You would know, 
wouldn't you?" and instructed defendant to "answer the question cor- 
rectly ." 
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2. Criminal Law §§ 114, 170- expression of opinion in instructions 
-reference to "disagreeable case" 

In  this incest prosecution, the trial court did not commit prejudicial 
error in thanking the jury a t  the beginning of the instructions "for the 
attention you have given to this rather disagreeable case." 

3. Criminal L a w  9 99- comment by trial court - expression of opinion 
In this incest prosecution, defendant was not prejudiced when the court, 

upon being informed by defense counsel that defendant wished to male 
a statement, stated "That will not be permitted," and told the jury to 
retire and that he would "see what this is about." 

4. Criminal Law §§ 99, 170;  Constitutional Law 3 3- defendant's 
dissatisfaction with counsel - comments by trial court in absence 
of jury 

In this incest prosecution, defendant was not prejudiced when, upon 
being informed in the absence of the jury that defendant was not satisfled 
with his appointed counsel, the trial court stated that defendant had ob- 
jected to all three lawyers who had been appointed to represent him, that 
defendant was not going to pick and choose lawyers to be paid by the 
State, that the court had done the best it could in giving defendant a good 
lawyer, and that "you will take him and you will like him." 

5. Criminal Law 8 10% solicitor's a t tempt to ge t  evidence i n  record - prejudice 
In this incest prosecution, defendant was not prejudiced by the solicitor's 

attempts to get into evidence State's exhibits which were identified as 
letters from defendant where the court sustained defense objections to 
their introduction. 

6. Criminal Law 8 54; I n c e s t  evidence of other  instances of inter- 
course with prosecutrix 

In this incest prosecution, the trial court did not err in the admission 
of testimony that defendant had had intercourse with the prosecutrix on 
previous occasions and in referring to such testimony in the charge. 

ON Certiorari to Review Judgment from Bailey, J., 7 November 
1967 Session of DURHAM County Superior Court. 

Defendant Russell Everett Perkins (Perkins) was indicted during 
the July 1967 term of Durham County Superior Court for having 
felonious carnal intercourse with his daughter, Carolyn Perkins, age 
14, on 26 June 1967. It was determined that Perkins was indigent 
and counsel was provided for him. After Perkins became dissatisfied 
with this attorney, another member of the Bar was provided for him. 
After a misunderstanding and a conflict arose, the second attorney 
was allowed to withdraw. Apparently, a third attorney was ap- 
pointed for Perkins prior to the trial. 

Perkins' daughter, Carolyn, testified that  her mother and her 
older sister had left the home, leaving Carolyn and her father to 
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care for the smaller children. She testified that  her father called her 
to the bedroom while the younger children were watching television; 
that  he closed the door, told her to remove her clothes and lie on the 
bed; that he then had sexual relations with her. She stated, over ob- 
jection, that  he had done this "six or seven times" before. 

Carolyn Perkins testified that she reluctantly told her mother 
about the incident, after the latter had questioned her "because my 
little sister saw the door closed." Mrs. Perkins testified she had met 
her husbacd in Germany in 1951. Perkins returned to the United 
States and brought her over here and married her. She stated that  
she had one child, Linda, before meeting Perkins and that Carolyn 
had been born to her before their marriage, but that Carolyn was 
Perkins' child. Four other children were born of the marriage. Mrs. 
Perkins tended to corroborate Carolyn's testimony regarding the in- 
cident in question here. 

Perkins took the st,and and denied having relations with Carolyn. 
He testified that he had merely called her to the room to find some 
pants for him and to tell her to dress the children so they could all 
leave; and that there was no way the children could have seen the 
door to the bedroom closed from where they sat near the television. 
When asked whether Carolyn Perkins was his daughter, he replied, 

"For all I know I would say yes, sir. I was dating my wife a t  
the time steady. I was dating my wife-she had one child. 
That  is the reason I married her. I came back to the United 
States and thought I had left a little baby in Germany without 
a father. 

Q And how old is Carolyn Perkins, your daughter? 

A She is fifteen the 28th of this month." 

Perkins admitted writing the lett'ers which were the State's ex- 
hibits and stated that  he had had drinking problems. 

The jury returned a verdict of guilty and the defendant, Perkins, 
was sentenced to 15 years imprisonment by a judgment signed 7 
November 1967. Perkins petitioned this Court for a writ of certiorari 
which was granted and filed 31 December 1969. 

Attorney General Robert Morgan, Deputy Attorney General 
Ralph Moody and S ta f f  Attorney Donald M.  Jacobs for the State. 

W.  Paul Pulley, Jr., for defendant appellant. 
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[I] The major exception assigned is that  the judge expressed a n  
opinion to the jury about the case in the following colloquy: 

"Q Now, Mr. Perkins, you are accused of having had sex 
relations with your daughter on the 26th day of June, 1967. 
Now, did you have sex relations with your daughter? 

A Not to my knowledge, no, sir. 

COURT: You would know, wouldn't you? 

A Sir? 

COURT: You would know it, wouldn't you? 

A I would t.hink I would know if I did. 

COURT: Answer the question correctly. 

No, I did not have sex relations with my daughter on tha t  
date. . . ." 

The defendant contends that  the statement "answer . . . cor- 
rectly," implies that the trial judge was saying that  the defendant 
was not answering "truthfully." We do not feel that  such is the im- 
plication; and under the circumstances, this statement by the trial 
judge was not prejudicial. First, he subsequently answered the ques- 
tion, "No." Secondly, the question was posed by defendant's own 
counsel and he should not now complain that  he was asked to answer 
it. Defendant does not attack the statement on the basis that  i t  was 
self-incriminating, but rather attacks the conduct of the trial judge. 
We do not find this to have been prejudicial error. See State v. Hoyle, 
3 N.C. App. 109, 164 S.E. 2d 83 (1968). 

12-41 Perltins asserts that if the above statement alone was not 
prejudicial, then that, plus the following two statements were: 

1. '(CHARGE O F  THE COURT 
BAILEY, J.: Ladies and Gentlemen of the Jury, let me 

thank you first for the attention you have given to this rather 
disagreeable case and for the attention you have paid the evi- 
dence and to the lawyers in the case." 
2. "DEFENDANT PERKINS: I want to make a statement. 

MR. BURT: May it  please the Court, the defendant wishes 
to make a statement a t  this time. 

COURT: That  will not be permitted. Ladies and gentlemen 
of the jury, I will ask you to go to your jury room. I will see 
what this is about. 
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T H E  JURY IS EXCUSED FROM T H E  COURTROOM AND 
OUT OF T H E  PRESENCE OF THE JURY THE FOLLOW- 
ING PROCEEDINGS WERE HAD : 

"(Mr. Burt confers with the defendant.) 

MR. BURT: May i t  pleam the Court, he wishes to make 
the statement that he is not satisfied with his defense in this 
case. 

THE COURT: Mr. Perkins? 

DEFENDANT PERKINS : Yes. 

T H E  COURT: I want this in the record, Mrs. Tilley. You 
have had three lawyers assigned to you since you have been 
charged with this crime. I believe you have objected to all of 
them. I assigned you Mr. Burt because I believe and do be- 
lieve now that he is one of the ablest lawyers a t  the Durham 
Bar. Now, I am not going to permit you to pick and choose 
lawyers to be paid by the State of North Carolina. I have done 
the best I can in giving you a good lawyer. I would be content 
to be represented by Mr. Burt myself. Now, you will take him 
and you will like him. You can sit down. You will bring the 
jury back." 

We disagree. In  the first instance, the court mercly thanked the 
jury for their service in connection with a "disagreeable" type of 
case - not necessarily a "disagreeable" defendant. State v. Phillips, 
5 N.C. App. 353, 168 S.E. 2d 704 (1969). In the second instance, the 
court did no more than indicate, within the hearing of the jury, that 
a certain procedure would be followed. The latter amounts to a 
judge's cautioning the defendant's attorney about the use of improper 
procedure, which is entirely within the province of the trial judge. 
Defendant's assignment of error regarding his objection to appointed 
counsel is without merit. State v. Moore, 6 N.C. App. 596, 170 S.E. 
2d 568 (1969). 

151 Defendant also questions the propriety of allowing the Solicitor 
to "wave" letters before the jury after objections to their admission 
into evidence had been sustained. The record shows only that some 
letters were offered as State's exhibits after they were identified as 
letters from the defendant, and then the following occurred: 

"Q This is State's Exhibit 3; do you recognize that? 

A Yes, I do. 
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-- -- 

Q What is that? 
A It is a letter I received from my husband through the 

mail. 

Q When did you receive that? 
A I received i t  in - on July 17, 1967. 

Q I s  that letter and all of the parts thereof in your hus- 
band's handwriting? 

A Yes, they are all in my hisband's handwriting (exam- 
ining the letter). 

A I would like to introduce that into evidence, if your 
Honor please. 

OBJECTION - SUSTAINED. 

Q Now, I would like to have this item identified as State's 
Exhibit 4 and ask this witness whether she recognizes State's 
Exhibit 4? 

A Yes, i t  is his handwriting. I received i t  through mail. 

(Envelope containing letter postmarked Durham, July 5, 
1967, is marked for identification as STATE'S EXHIBIT No. 
4.) 

COURT: What did she say i t  was, letter received from the 
defendant on when? 

A July the 5th) 1967. 
MR. EDWARDS: I think I will have no further questions 

a t  this time. What I would like to do in State's Exhibit 4, which 
has been identified as being one of the letters that she received 
from the defendant, this one on July 5, 1967, I would like to 
tender that in evidence. 

OBJECTION - SUSTAINED." 
The Solicitor cannot be faulted for attempting to get evidence 

into the record. The defendant's objections were sustained and the 
record shows no prejudice to the defendant. State v .  Butler, 269 N.C. 
483, 153 S.E. 2d 70 (1967). 

[6] The following two dialogues are also complained of by the ap- 
pellant (the first during Carolyn's and the second during Mrs. 
Perkins' testimony) : 

1. "Q Now, Carolyn, had he done this before to you? 
A Yes, sir. 



N.C.App.1 SPRING SESSION 1970 681 

- - 

OBJECTION - OVERRULED. 

Q 
A 

seven. 

Q 
A 

Q 
A 

Q 
A 

2. ('Q. 
before', 

How often, approximately? 
I don't know, but from what I remember i t  was six or 

About six or seven times? 
Or more. 
When did he start doing this to  you? 
About a year ago this summer. 
About a year ago? 
Yes, sir." 

Did you ask her whether i t  had ever happened to her 
9 

A Yes, I questioned her about it. 
Q What did she say? 
A And she told me 'yes,' and she told me exactly she 

couldn't remember how long i t  has been going on, and I asked 
her again, I said, 'Carolyn, how come you haven't told me about 
it?' and all she gives me for an answer is because he has threat- 
ened her." 

All of this was referred to in the charge of the Judge in the following 
manner: 

"She testified this had happened some six or seven times be- 
fore over a period of a year; that  she had not made any com- 
plaint to anyone before because her father had told her that 
if she did that she would have to go to the penitentiary; that, 
when her mother came home that  afternoon, she reported this 
to her mother only after her mother had questioned her about 
i t  two separate times." 

This assignment of error is without merit. State v.  Sutton, 4 
N.C. App. 664, 167 S.E. 2d 499 (1969). 

We have reviewed the other assignments of error as well and h d ,  
in law, 

No error. 

PARKER and HEDRICK, JJ., concur. 
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CAROLYN BALLENTINE ELLIOTT AND REBECCA BALLENTINE V. 

BESSIE  B. BALLENTINE, LYNTON YATES BALLENTINE, a m  
JULIUS W. PHOENIX, JR. 

No. 7010SC84 

(Filed 6 Xay 19'70) 

Wills 5 3 6  petition for accounting of devised property -remainder- 
men - life tenant - demurrer 

Plaintiffs, who are remaindermen under a will, failed to allege sufficient 
facts to entitle them to findings (1) that the life tenant under the wilI 
is a trustee of the property for herself and the remaindermen and (2)  
that the plaintiffs are entitled to an accounting of the property from t h e  
life tenant; therefore, the trial court erred in overruling the life tenant's 
demurrer to the complaint. 

CAMPBELL and PARKER, JJ., concurring in the result. 

APPEAL from Bone, E.J., November 1969 Civil Term, WAKE 
County Superior Court. 

This is an action instituted by the plaintiffs under the Uniform 
Declaratory Judgment Act seeking a declaration of rights and lia- 
bilities of the parties under the will of L. Y. Ballentine. 

Under the terms of the will the defendant, Bessie B. Ballentine, 
widow of the testator, was given certain property as follows: 

('SECOND: I give, devise and bequeath to my wife, BESSIE 
B. BALLENTINE, for the term of her natural life all property 
of every kind and description of which I may die seized and 
possessed; with full power in her if in her judgment it  is neces- 
sary and desirable to dispose of any or all of said property, to 
sell and convey the same absolutely and in fee simple by Deed 
or Bill of Sale or if in her judgment i t  is desirable to do so, she 
is hereby empowered to encumber the same by mortgage or deed 
of trust, all without order from any Court. 

* * * 
"FIFTH: Upon the death of my said wife . . ., then I give, 
devise and bequeath said property or so much thereof as may 
not have been disposed of by my said wife under the power of 
disposition contained in Paragraph 2 hereof absolutely and in 
fee simple to my three children, Rebecca B. Scoggin, Lyntoa 
Yates Ballentine, Jr., and Carolyn Ballentine, and my stepson, 
Julius W. Phoenix, Jr., share and share alike. If either be left 
not living but with issue surviving, then the issue shall take the 
part of the deceased parent. If either should then be not living 
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and have no issue then surviving, then the part of the one then 
not living shall be divided among t,he survivors or their issue." 

On 8 July 1969 the plaintiffs, two of the children of the testator, 
L. Y. Ballentine, instituted this action praying: 

"1. That a declaratory judgment be entered that Bessie B. 
Ballentine holds all the property passing under the will of L. 
Y. Ballentine and proceeds of the sale or other disposition of 
said property in trust for herself as life tenant, with a power of 
disposition; and further that she holds the remainder after her 
life estate in said property and in the proceeds of the sale or 
other disposition of said property in trust for Rebecca Ballen- 
tine, Lynton Yates Ballentine, Jr., Carolyn Ballentine Elliott, 
and Julius W. Phoenix, Jr., or their surviving issue; all in ac- 
cordance with Paragraph 2 and Paragraph 5 of the will of L. Y. 
Ballentine as set forth above. 
"2. That the defendant Bessie B. Ballentine be directed by this 
court to provide the plaintiffs within thirty days from the entry 
of judgment in this cause a statement setting forth in total 
dollar figures the then current assets in her possession which are 
held under the terms of the said will of L. Y. Ballentine, with 
an  inventory of such assets as held in the form of real estate, 
stocks, bonds, cash and tangible personal property, briefly de- 
scribing them, and if such assets are subject to any outstanding 
liabilities, stating the amount thereof by items, and in the state- 
ment of assets accounting for the disposition of each item of 
property originally passing to the defendant Bessie B. Ballen- 
tine under the said wiIl of L. Y. Ballentine and for the dispo- 
sition of every item of property or sum received in any sale or 
exchange of such original property and for the disposition of all 
the interest, rents and profits accruing to any property held 
under the said will, so that  all property held by the defendant 
Bessie B. Ballentine under said will may be identified and prop- 
erly segregated from all property held by her as absolute owner; 
and further that  she be directed to provide a like statement to 
the plaintiffs annually by July 1 of each calendar year, com- 
mencing with July 1, 1970." 

On 8 August 1969 the defendants demurred to the complaint on 
the grounds that  i t  does not state a cause of action and that  there 
was a misjoinder of parties and causes of action. After hearing, judg- 
ment was entered on 17 November 1969 overruling the demurrer. 
From the entering of the judgment the defendants appealed. 
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Maupin, Taylor and Ellis, by Armistead J .  Maupin, for the ap- 
pellants. 

Sanford, Cannon, Adams and McCullough, by Hugh Cannon and 
E. D. Gaskins, Jr., for the appellees. 

The appellants bring forward on this appeal two assignments of 
error: (1) Did the court err in holding that there was no defect of 
parties and causes and (2) did the court err in holding that  the com- 
plaint alleged a genuine controversy under the Declaratory Judg- 
ment Act? 

[I] G.S. 1-254 provides that any person who has an interest 'knder 
a deed, will, written contract or other writings constituting a con- 
tract, or whose rights, status or other legal relations are affected 
. . ." may have any question of construction determined and ob- 
tain a declaration of rights, status, or other legal relations thereunder. 
I n  actions under the Declaratory Judgment Act all persons who have 
or claim any interest which would be affected by the declaration 
must be made parties. G.S. 1-260; 3 Strong, North Carolina Index 
2d, Declaratory Judgment Act, $ 2. The parties in the present action 
were proper parties within the terms of the Declaratory Judgment 
Act. 

[2, 31 The office of a demurrer is to test the sufficiency of a plead- 
ing, admitting the truth of factual averments well stated and all rel- 
evant inferences of fact as may be deduced therefrom. "Demurrers 
in declaratory judgment actions are controlled by the same prin- 
ciples applicable in other cases. Even so, i t  is rarely an appropriate 
pleading to a petition for declaratory judgment." Machine Co. v. 
Newman, 275 N.C. 189, 166 S.E. 2d 63 (1969). However, demurrers 
are proper pleadings and should be sustained where the record is 
plain that no basis for declaratory relief exists, as where no actual 
controversy is alleged. 22 Am. Jur. 2d, Declaratory Judgments, 5 91. 

In  Lide v. Mears, 231 N.C. 111, 56 S.E. 2d 404 (l949), Ervin, J., 
speaking for the Court, said: 

"There is much misunderstanding as to the object and scope of 
this legislation [the Uniform Declaratory Judgment Act]. De- 
spite some notions to the contrary, i t  does not undertake to con- 
vert judicial tribunals into counsellors and impose upon them 
the duty of giving advisory opinions to any parties who may 
come into court and ask for either academic enlightenment or 
practical guidance concerning their legal affairs. (Citations 
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omitted). This observation may be stated in the vernacular in 
this wise: The Uniform Declarat,ory Judgment Act does not li- 
cense litigants to fish in judicial ponds for legal advice. 

"While the Uniform Declaratory Judgment Act thus enables 
courts to take cognizance of disputes a t  an earlier stage than 
that  ordinarily permitted by the legal procedure which existed 
before its enactment, i t  preserves inviolate the ancient and sound 
juridic concept that the inherent function of judicial tribunals 
is to adjudicate genuine controversies between antagonistic liti- 
gants with respect to their rights, status, or other legal rela- 
tions. This being so, an action for a declaratory judgment will 
lie only in a case in which there is an actual or real existing 
controversy between parties having adverse interests in the mat- 
ter in dispute. (Citations omitted) ." 

In  the case of Brandis v. Trustees of Davidson College, 227 N.C. 
329, 41 S.E. 2d 833 (1947), the proceeding was instituted to have 
determined the validity of an attempt to sell part of the trust prop- 
erty for the benefit and preservation of the trust. The court said: 

"While proceedings under Art. 26 of the General Statutes- 
Declaratory Judgments - have been given a wide latitude, In- 
surance Co. v. Wells, 225 N.C., 547, 35 S.E. (2d), 631; Johnson 
v. Wagner, 219 N.C., 235, 13 S.E. (2d), 419, nevertheless they 
are not without limitation, and it can hardly be said the court 
is expected to lend its general equity jurisdiction to such pro- 
ceedings. 16 Am. Jur., 291. The purpose of the statutory enact- 
ment is to grant 'declaratory relief' and remove uncertainties 
when properly presented. G.S. 1-256; Light Co. v. Iseley, 203 
N.C. 811, 167 S.E., 56; Walker v. Phelps, 202 N.C., 344, 163 
S.E., 726." 

[4] It is not our duty in this opinion to undertake to construe the 
provisions of the will of the testator, L. Y. Ballentine; however, we 
will consider the allegations contained in the complaint in order that  
we may determine whether they are sufficient to entitle the plaintiffs 
to declaratory relief. The plaintiffs have not alleged that  the defend- 
ant, Bessie B. Ballentine, holds the property she received as a life 
tenant under the will as trustee for the remaindermen. They have al- 
leged that she holds the property as life tenant with a power of dis- 
position and that  certain property has passed into her hands as life 
tenant. They further allege that they are entitled to  an immediate 
accounting and an inventory of the assets and liabilities which con- 
stitute that  property and an annual accounting thereafter. I n  their 
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prayer for relief they ask that the defendant be declared a trustee 
of the property for herself and the remaindermen. 

In  Howell v. Alexander, 3 N.C. App. 371, 165 S.E. 2d 256 (1969)) 
not a case involving a declaratory judgment but one cited by the 
appellee, the court was asked to construe the provisions of a will 
which were similar to the provisions involved in the present case. 
Plaintiffs brought an action to impose a constructive trust on prop- 
erty subject to a remainder interest which property was being held 
by a life tenant. The evidence revealed that  the life tenant had broad 
powers of disposition and that she had exercised her powers to ac- 
quire fee simple title in her own name to certain other property by 
using the proceeds from property subject to  the remainder interest. 
The court stated that  although she had the "unbridled discretion to 
subject the entire estate to her own use during her lifetime, even to 
the extent of a complete dissipation of the estate, she cannot take 
title in herself to the exclusion of the interest of the remaindermen." 
The court then held that a constructive trust could be imposed on 
the remaining portion of the property. I n  the present case, the plain- 
tiffs have not alleged that the defendant has tried to take title in 
herself to the exclusion of their interests. They have only alleged 
that  the defendant is a life tenant, that  she has received property 
under the terms of the will, and that they are therefore entitled to 
an accounting and an inventory of the property. There are no alle- 
gations in the complaint which would give the court jurisdiction of 
this matter. No justiciable controversy has been alleged and there 
has been no showing that  the defendant holds the property in a fi- 
duciary relationship. Until a fiduciary relationship has been estab- 
lished the plaintiffs are not entitled to ask for an accounting of the 
property now held by the defendant. Before the plaintiffs may ob- 
tain a declaratory judgment they must show the existence of the 
conditions upon which the court's jurisdiction may be invoked. Tryon 
v.  Power Co., 222 N.C. 200, 22 S.E. 2d 450 (1942). 

Since no justiciable controversy has been alleged in the complaint 
filed by the plaintiffs, the judgment of the court below overruling 
the defendants' demurrer is reversed, plaintiffs' allegations being in- 
sufficient to  entitle them to a declaratory judgment. 

Reversed. 

CAMPBELL and PARKER, JJ., concurring in the result: 

The assertion by the plaintiffs that this action is brought under 
the Uniform Declaratory Judgment Act does not make i t  so. It is 
obvious that  the case seeks an accounting from Bessie B. Ballentine 
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as though she were a trustee. Plaintiffs failed to establish any trust, 
and there are no allegations establishing any wrongdoing on the part 
of Bessie B. Ballentine. The allegations in the complaint are insuffi- 
cient to entitle the plaintiffs to the relief requested and fail to  state 
a cause of action. We concur in the result that the judgment of the 
trial court should be reversed. 

MILDRED LOUIS THOMPSON v. WALTER GASTON SHOEMAKER, JR. 
AND WATERS INSURANCE AND REALTY COMPSNY, INC. 

No. 7026DC153 

(Filed 6 May 1970) 

1. Landlord a n d  Tenant  § 19- tenant's action f o r  ren t  paid -unfit 
premises -voluntary payment of ren t  

In a tenant's action for the recovery back of rents already paid, the 
tenant was not entitled to recover on the theory that the dwelling was 
maintained by the landlord in violation of the city code and was unfit for 
human habitation throughout the fifty-three week period of occupancy, 
where the payment of rent was voluntary. 

2. Cancellation a n d  Rescission of Instruments § 4; Money Received 
§ 1- voluntary payments made  under  mistake of l a w  

Voluntary payments made under a mistake of law, with all knowledge 
of the facts, cannot be recovered back, although there was no debt. 

3. Landlord a n d  Tenant  § 19- constructive eviction - unfit premises 
-voluntary payment of r e n t  

A tenant may not recover for constructive eviction on the theory that 
the premises were unfit for human habitation, where the complaint showed 
that the tenant voluntarily paid the rent with full knowledge of the un- 
fitness of the premises and continued to occupy the premises throughout 
the rental period. 

4. Evidence 5 3- judicial notice - low income housing 
The unavailability of low income housing in a municipality is subject to 

debate and is not a factor that can be judicially noticed by the Court. 

5. Landlord a n d  Tenant  8 8- damage to tenant's property - negli- 
gence of landlord - city code - sufficiency of complaint 

A tenant's complaint failed to state a cause of action that she suffered 
damage to her personal property and suffered mental and physical agony 
as the proximate result of the landlord's negligence in keeping the premisns 
in an unfit and substandard condition in violation of the city code, where 
i t  appeared from the complaint that the tenant voluntarily continued to 
pay rent and to occupy the premises after learning of the violations. 
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6. Landlord and Tenant § & lessor's duty to repair - common law 
rule 

A lessor is under no implied covenant to repair the premises and, in the 
absence of an agreement between the parties to the contrary, is not under 
a duty to keep the premises under repair or to repair defects existing tit 
the time the lease is executed. 

APPEAL by plaintiff from Abernathy, District Judge, 22 Septem- 
ber 1969 Session of MECKLENBURG County District Court. 

Plaintiff filed complaint on 11 June 1969 against defendant Shoe- 
maker, owner of a rental dwelling, and his rental agent, Waters In- 
surance and Realty Company, Inc. She alleged for a first cause of 
action in substance, except where quoted, as follows: (1) Plaintiff 
rented the dwelling through the defendant agent on 27 May 1968 
for an agreed rental of $12.50 a week. (2) From 27 May 1968 until 
31 May 1969 plaintiff occupied the dwelling and paid rents in the 
total sum of $662.50. (3) At the commencement of the rental con- 
tract the dwelling was sub-standard and unfit for human habitation 
and was in violation of the Housing Code of the City of Charlotte 
in that i t  was infested with rats and other rodents; had no screens on 
any  windows; had leaks in the roof, and generally lacked mainten- 
ance. (4) "[Dlefendants were informed of the above mentioned 
hazards and defects a t  various times throughout both the plaintiff's 
occupancy and previous occupancies but no repairs were undertaken 
by the defendants." (5) "[PI laintiff is of limited means and there- 
fore was unable to move elsewhere." (6) She is entitled to recover 
the amount paid in rent for the substandard and unfit dwelling. 

For a second cause of action, plaintiff alleged that she suffered 
damage to her personal property and mental and physical agony as 
a result of the enumerated deficiencies of the dwelling. Recovery in 
the sum of $350 was sought on the second cause of action. 

Defendants filed separate demurrers. Judgment was entered on 
25 September 1969 sustaining the demurrers with prejudice to plain- 
tiff and plaintiff appealed. 

Gail Barber for plaintiff appellant. 
Hnrlcey, Faggart, Coira & Fletcher by  Henry Lee Harlcey a?zd 

Francis M .  Fletcher, Jr., for defendant appellees. 

Plaintiff contends that  she has sufficiently stated a first cause of 
action under either of two theories: (1) The rental contract was il- 
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legal and unenforceable because the dwelling rented was maint.ained 
in violation of the Housing Code of the City of Charlotte and was 
unfit for human habitation. (2) Defendants, in renting plaintiff a 
substandard and unfit dwelling, breached various material warran- 
ties implied in the rental contract and thereby constructively evicted 
plaintiff from the dwelling. 

[I, 21 In  our opinion neither theory will support recovery in this 
case because the cause of action alleged is for the recovery back of 
rents already paid. Plaintiff does not contend the payments were 
made under a mistake of fact. On the contrary, she alleges that  the 
dwelling was substandard and unfit for human habitation a t  the time 
i t  was rented and throughout the fifty-three week period i t  was oc- 
cupied by her. Voluntary payments made under a mistake of law, 
with all knowledge of the facts, cannot be recovered back, although 
there was no debt. See Simms v. Viclc, 151 N.C. 78, 65 S.E. 621. 

"It is the general rule that  payments voluntarily made, although 
not owing, are not recoverable back, and if the payment of rent de- 
manded of a tenant is deemed voluntary in law, the tenant cannot 
recover such payment even though the amount demanded and paid 
was not owing." 49 Am. Jur. 2d, Landlord and Tenant, $ 567. The 
reason for such a rule is set forth in 40 Am. Jur., Payment, $ 158, as 
follows: 

"The reason of the rule that  money voluntarily paid with full 
knowledge of the facts cannot be recovered, and its propriety, 
are quite obvious when applied to a case of payment on a mere 
demand of money unaccompanied with any power or authority 
to enforce such demand, except by suit a t  law. In  such case, if 
the party would resist an unjust demand, he must do so a t  the 
threshold. The parties treat with each other on equal terms, and 
if litigation is intended by the one of whom the money is de- 
manded, i t  should precede payment. When the person making 
the payment can only be reached by a proceeding a t  law, he is 
bound to make his defense in the first instance, and he cannot 
postpone the litigation by paying the demand in silence or 
under a reservation of right to litigate the claim, and afterward 
sue to recover the amount paid. Otherwise, the privilege would 
be left to him of selecting his own time and convenience for liti- 
gation, delaying it, as the case may be, until the evidence on 
which his adversary would have relied to sustain his claim may 
be lost by the lapse of time and the many casualties to which 
human affairs are exposed." 
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131 Furthermore, plaintiff may not recover for constructive evic- 
tion when her pleadings affirmatively show that  she did not abandon 
the premises during the entire fifty-three week term of the lease. I n  
Chelten Ave. Building Corp. v. Mayer, 316 Pa. 228, 172 A. 675, the 
landlord brought suit for rent due for the period ending 1 May 1930. 
The tenant had occupied the premises for a sixteen-month period 
without paying any rent. The court allowed recovery by the land- 
lord, holding that  i t  was unnecessary to determine if the circum- 
stances entitled the defendant to abandon the property and claim 
a constructive eviction since she continued to occupy the premises 
during the rental period. As pointed out in 1859 in the case of Edger- 
ton v. Page, 20 N.Y. 281, i t  would be grossly unjust to permit a ten- 
ant to continue in possession of premises and shield himself from 
payment of rent by reason of alleged wrongful acts of the landlord. 

[4] Plaintiff candidly concedes the general rule respecting con- 
structive eviction and, in fact, cites in her brief Annot, Constructive 
Eviction, 91 A.L.R. 2d 638 (1963)) wherein cases are collected that 
unanimously hold that in order to rely on a constructive eviction, n 
tenant must abandon the premises within a reasonable time after the 
claim of eviction. However, she insists that  the general rule should 
not apply to her because of her allegation that  she "is of limited 
means and therefore was unable to move elsewhere." The fact that 
she made timely payments of rent while occupying the dwelling 
which she now claims was unfit tends to negate any notion that she 
was financially unable to move elsewhere. Plaintiff attempts to 
counter this implication by asking this court to take judicial notice 
of the scarcity of low income housing in the City of Charlotte. The 
unavailability of low income housing in Charlotte is undoubtedly 
subject to debate and in our opinion i t  is not a factor that can be 
judicially noticed by this court. 

/3] We have not attempted to decide whether a contract for the 
rent of a dwelling maintained in substantial violation of a mu- 
nicipal housing code is enforceable. Suffice to say, plaintiff's com- 
plaint shows that she voluntarily paid the rent with full knowledge 
of the fact,s and that  she continued to occupy defendant's property 
throughout the rental period. For these reasons we hold that  the de- 
murrers to plaintiff's first cause of action were properly sustained. 

[5] Plaintiff argues in support of her second cause of action that 
defendants' alleged violations of the Charlotte Housing Code con- 
stituted negligence which proximately caused injury to her and dam- 
age to her property. 

[6] Under the common law rule in effect in this 'jurisdiction, a 
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lessor is under no implied covenant to repair the premises, and in 
the absence of an agreement between the parties to the contrary, is 
not under a duty to keep the premises under repair, or to repair de- 
fects existing a t  the time the lease is executed. 

15) The fact that  defendants' alleged failure to  properly main- 
tain the dwelling is in violation of a municipal ordinance is not help- 
ful to plaintiff under the circumstances of this case because she vol- 
untarily continued to occupy the premises after she learned of the 
violations. "[W] here the tenant . . . has knowledge of the defec- 
tive condition of the premises and continues thereafter to  occupy 
them, or to use the defective portion, he may be considered to have 
assumed the risk, and, in case of injury resulting from such defects, 
be held guilty of contributory negligence." 52 C.J.S., Landlord and 
Tenant, fj 417 (20). 

Even where there is a duty on the part of the landlord to repair 
premises arising out of his contract with the tenant, the general rule 
is that such a liability will not usually be imputed to the landlord. 
The rule is stated in the case of Jordan v. Miller, 179 N.C. 73, 75, 
101 S.E. 550, as follows: 

"Even where the lessor contracts to keep the premises in repair, 
'It has been held, with but few exceptions, that  the breach by 
the landlord of his contract to repair the demised premises will 
not ordinarily entitle the tenant, his family, servants, or guests, 
personally injured from a defect therein, existing because of the 
negligence of the landlord in failing to comply with his agree- 
ment to repair, to recover indemnity for such injury, whether in 
contract or tort, since such damages are too remote, and cannot 
be said to be fairly within the contemplation of the parties. A 
contract to repair does not contemplate as damages for the 
failure to perform i t  that  any liability for personal injuries shall 
grow out of the defective condition of the premises; because the 
duty  of the tenant, if the landlord fails to perform his contract 
to repair, is to do the work himself, and recover the cost in an 
action for that  purpose, or upon a counterclaim in an action for 
rent, or if the premises are made untenable by reason of the 
breach of contract, the tenant may move out and defend in an 
action for rent as upon an eviction. In  accordance with this 
view, in order to recover damages for personal injuries, there 
must be shown some clear act of negligence or misfeasance on 
the part of the landlord beyond the mere breach of covenant.' 
16 Ruling Case Law, 1095." 
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The above rule is well established in this State. Leavitt v. Rental 
Co., 222 N.C. 81, 21 S.E. 2d 890; Mercer v. Williams, 210 N.C. 456, 
187 S.E. 556; Tucker v. Yarn Mill Co., 194 N.C. 756, 140 S.E. 744; 
Hudson v. Silk Co., 185 N.C. 342, 117 S.E. 165. A different principle 
applies where damages result from the landowner's neglect of a por- 
tion of the premises still under his control. Drug Stores v. Gur-Sil 
Corp., 269 N.C. 169, 152 S.E. 2d 77. We are not a t  liberty to over- 
rule these well established principles. I n  our opinion the trial court 
correctly sustained defendants' demurrers to plaintiff's second cause 
of action. 

In  view of our conclusions that  plaintiff's complaint does not state 
a cause of action we do not discuss defendants' contentions that  there 
has been a fatal misjoinder of parties and causes under the Rules 
of Civil Procedure prevailing a t  the time the demurrers were sus- 
tained. 

Affirmed. 

BROCK and BRITT, JJ., concur. 

TERRY CECIL WAGGONER AND WILLIAM COMPTON SCOGGINS, 111, 
PETITIONERS V. NORTH CAROLINA BOARD OF ALCOHOLIC CON- 
TROL, RESPONDENT 

No. 7010SC33 

(Filed 6 May 1970) 

1. Intoxicating Liquor § 2-- denial of on-premise beer permit - suffi- 
ciency of evidence 

In this proceeding upon an application for an on-premise beer permit, 
there was no competent evidence to support the ABC Board's denial of the 
permit because "of the number of citizens in the community opposing the 
issuance of the permit, in view of the trafEc hazard in the area, and in 
the interest of the Gorernor's highway safety program." 

2. Intoxicating Liquor § 2-- denial of beer permit - review i n  su- 
perior court  - authority of court t o  order  ABC Board t o  issue permit 

Upon appeal to the superior court from the ABC Board's denial of a n  
on-premise beer permit, the superior court mas without authority to order 
the ABC Board to issue the permit to petitioners, since G.S. 18-129 gives 
the Board the sole power, in its discretion, to determine the fitness and 
qualifications of an applicant. 
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APPEAL from Bailey, J., 15 September 1969 Session of WAKE SU- 
perior Court. 

Robert Morgan, Attorney General, and Christine Y. Denson, 8ta.g 
Attorney, for the respondent appellant. 

Raymer, Lewis and Eisele, by Douglas D. Eisele, for petitioner 
appellees. 

William Compton Scoggins, 111, and Terry Cecil Waggoner (pe- 
titioners), trading as The Lantern, applied to the North Carolina 
Board of Alcoholic Control for an on-premise beer permit on 17 
March 1969. On 21 May I969 the Board, by letter, notified the pe- 
titioners that  their application had been disapproved because of ex- 
pressed opposition by several members of the community to the issu- 
ance of the permit. The petitioners applied for a hearing and on 30 
June 1969 a hearing was held in Raleigh, North Carolina, before D. 
L. Pickard, Assistant Director and Hearing Officer of the North 
Carolina Board of Alcoholic Control. 

At the hearing the petitioners appeared and were represented by 
counsel. The evidence a t  the .hearing was as follows: H. G. Brown, 
an A.B.C. officer, testified that he was sent an application for an on- 
premise beer permit by the petitioners and that  he investigated the 
application. The building which the petitioners intended to use had 
previously been operated as a grocery store and was located on U. 
S. Highway 21 approximately 62 feet North of where this highway 
intersects with North Carolina Highway 115. Besides The Lantern, 
two other buildings close by are used for business, one being a drive-in 
restaurant and the other being a Shell service station. Mr. Brown 
testified that  there was more than two hundred and fifty feet of vis- 
ibility in either direction from The Lantern on U. S. 21 and that al- 
though the area surrounding the location of The Lantern is thickly 
populated, U. S. 21 is a divided highway and that  the area is not 
congested. Robert W. Combs, pastor of the Vanderburg United Meth- 
odist Church, testified that he talked with many of the people in 
the community and that  he felt that the majority of them were op- 
posed to the granting of a beer permit to The Lantern and that he 
felt the establishment of The Lantern in this area would increase an 
already bad traffic hazard. Reverend Combs testified that he knew 
Interstate 77 was in the process of being constructed and that when 
completed it  would bypass the entire community involved in this 
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proceeding and that i t  would take the traffic from Statesville to  
Charlotte that  now uses highways 21 and 115. Reverend Combs fur- 
ther testified that he knew of no traffic accidents which had occurred 
recently a t  that  intersection and that  he did not know when the last 
accident had occurred a t  that intersection. T. E. Carriker, Jr. ,  testi- 
fied that  a school bus stopped a t  the intersection where Vick's Res- 
taurant and The Lantern are located and that the intersection is 
congested a t  certain times of the day. He stated that  the traffic con- 
gestion presents a hazard for the fire department of the community 
but that  the recent addition of traffic islands a t  the intersection has 
greatly improved the situation. He  testified that  people often drive 
up this highway the wrong way and that these conditions had existed 
a t  the time the building now proposed to be used for The Lantern 
was being operated as a grocery store, and that  many wrecks had 
occurred while the grocery store was in operation. Mr. Carriker was 
unable to state when the last accident occurred a t  this intersection 
other than to state that i t  was "several months ago." Terry Cecil 
Waggoner, one of the petitioners, testified that there is good visibility 
for approximately five hundred feet North along U. S. 21 from the 
site where they propose to operate The Lantern and for approxi- 
mately two thousand feet South of the site. Traffic islands have been 
installed and are located in such a manner as to separate the prop- 
erty of The Lantern from adjoining property and there is parking 
space for one hundred and eighty feet beside the building. Mr. Pick- 
ard, in his recommendation to the Board, stated: 

"From material, credible and believable evidence, i t  is found as 
a fact that  Terry Cecil Waggoner and William Compton Scog- 
gins, I11 are suitable persons to hold a malt beverage on-premise 
beer permit. From material, credible and believable evidence, 
i t  is found as a fact that The Lantern, Route 4, Mooresville, 
N. C., is a proper place and location for a malt beverage on- 
premise beer permit. It is further found as a fact that  the inves- 
tigation of this permit did not reveal that  a traffic hazard existed 
a t  the location of The Lantern a t  the time of the investigation. 
That the probability of a traffic hazard existing after the issu- 
ance of any permit to sell beer a t  this location would be entirely 
speculative." 

Mr. Pickard then recommended that the on-premise beer permit 
be issued to the petitioners. 

At its meeting on 18 August 1969 the State Board of Alcoholic 
Control reviewed the application of the petitioners and disapproved 
it  and denied the permit because ". . . of the number of citizens 
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in the community opposing the issuance of the permit, in view of 
the traffic hazard in the area, and in the interest of the Governor's 
highway safety program." 

Pursuant to the provisions of G.S. 143-306 et seq., the petitioners 
filed a petition for review by the Superior Court of Wake County. 
Judge Bailey reviewed the record and entered judgment declaring: 

"2. Evidence of the opposition of citizens in the community to 
the issuance of the permit was hearsay in nature and was in- 
competent for the purposes for which i t  was presented, all of 
which was timely objected to by the petitioners a t  the hearing. 

* * 4, 

"4. The conclusion of the Board that there is a traffic hazard 
in the area is unsupported by competent, material and substan- 
tial evidence in view of the entire record as submitted. 

* * * 
"6. The order of the Board recites that  its decision is based 
partly 'in the interest of the Governor's Highway Safety Pro- 
gram,' which basis is not one of the provisions set forth in Gen- 
eral Statute 18-136 for which an application may be denied; 
this ground recited by the Board is therefore legally untenable. 
"7. The Board's decision to deny the application partly in the 
interest of the Governor's Highway Safety Program is unsup- 
ported by competent, material and substantial evidence in view 
of the entire record as submitted, there being absolutely no evi- 
dence in the record as to what the Governor's Highway Safety 
Program is or how i t  affects the petitioners in this cause. 
"For the foregoing reasons, i t  is now ordered, adjudged and de- 
creed that the order of the Board of Alcoholic Control entered 
on August 18, 1969, denying a retail on-premise beer permit t c  
the petitioners in this cause, be and i t  is hereby reversed. 
"It is further ordered, adjudged and decreed that a copy of this 
order issue to the North Carolina Board of Alcoholic Control 
with directions to issue the permit to the petitioners as requested 
in the application which is the subject of this cause." 

From the judgment of the Superior Court the Board of Alcoholic 
Control appealed. 

Under the provisions of G.S. 18-129 the State Board of Alcoholic 
Control is given the ". . . sole power, in its discretion, to determine 
the fitness and qualifications of an applicant for a permit to sell, 
. . . beer or wine." By G.S. 18-136 the Board may refuse to issue 
a new permit if, in its discretion, it is of the opinion that  the appli- 
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cant is not a suitable person to hold the permit, or that  the place oc- 
cupied is not a suitable place. G.S. 143-315 provides that  the Su- 
perior Court of Wake County, on review, has the power to  affirm, 
reverse, modify or remand decisions of administrative agencies 
I (  . . . if the substantial rights of the petitioners may have been 
prejudiced because the administrative findings, inferences, conclu- 
sions, or decisions are: . . . Unsupported by competent, material, 
and substantial evidence in view of the entire record as submitted." 

The functions of the Superior Court, which acts as a reviewing 
court in an administrative law a,ction, are set out in Bailey v.  Dept. 
of Mental Health, 272 N.C. 680, 159 S.E. 2d 28 (1968)) by Branch, 
J., as follows: 

" ( In  passing upon an appeal from an award of the Industrial 
Commission, the reviewing court is limited in its inquiry to two 
questions of law, namely: (1) Whether or not there was any 
competent evidence before the Commission to support its findings 
of fact; and (2) whether or not the findings of fact of the Com- 
mission justify its IegaI conclusions and decision. 58 Am. Jur., 
Workmen's Compensation, section 530.' " 

[I] There was no competent evidence in the present case which 
would support the Board's action in denying the permit to the pe- 
titioners. The evidence presented a t  the hearing was that  The Lan- 
tern was to be located on a divided highway, in a forty-five mile per 
hour speed zone and in an area where other businesses already were 
established. None of the grounds given by the Board in reaching its 
conclusion that  the permit should be denied are supported by compe- 
tent, material or substantial evidence. I n  fact, the findings of fact 
made by the hearing officer, and adopted by the Board, are to the 
effect that no traffic hazard was shown. There is no basis for the de- 
nial of a permit for the on-premise sale of beer because people have 
expressed opposition or because of the "Governor's Highway Safety 
Program." The conclusion reached by the Board is not supported by 
the facts; therefore, Judge Bailey was correct in reversing the action 
of the Board. 

[2] The Superior Court, however, was without power to order the 
North Carolina Board of Alcoholic Control to issue the permit to 
the petitioners. The statute, G.S. 18-129, gives to the Board the 
". . . sole power, in its discretion, to  determine the fitness and 
qualifications of an applicant. . . ." The Board must, of course, 
exercise that  discretion in accordance with law, and the order of the 
Superior Court should have so provided. 
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For the reasons stated, the judgment of the court below reversing 
the Board is affirmed and t,he cause is remanded for the entry of a n  
order directing that  the Board of Alcoholic Control enter a decision 
consistent with the principles set forth herein. 

Modified, affirmed and remanded. 

CAMPBELL and PARKER, JJ., concur. 

I N  THE MATTER O F  THE ESTATE O F  NANCY S. DAVIS, DECEASED 

KO. 7028SC260 

(Filed 6 May 1970) 

1. Wills § 9- probate jurisdiction - direct o r  collateral a t tack 
Unless the record of the probate proceedings in the estate of a deceased 

person affirmatively shows a lack of jurisdiction, a n  assault upon the 
proceedings for lack of jurisdiction must be made directly. 

2;. Wills 3 9- probate of a will - fai lure  to m a k e  finding as t o  dom- 
icile o r  residence of deceased - direct o r  collateral a t tack 

Failure of the clerk of superior court to make a specific finding in the 
order of probate as to the domicile or residence of deceased does not show 
that the clerk lacked jurisdiction over deceased's estate so that the pro- 
bate can be ignored or collaterally attacked. 

APPEAL by The Northwestern Bank, Asheville, N. C. and Dr. 
Mark A. Griffin, Jr., from Grist, J., 8 December 1969 Session, BUN- 
COMBE Superior Court. 

This is a controversy over whether the Clerk of Superior Court 
of Iredell County has jurisdiction of the administration of the estate 
of Nancy S. Davis, or whether t,he Clerk of Superior Court of Bun- 
combe County has jurisdiction of the administration of the said 
estate. 

For some time prior to 24 September 1965, Nancy Smith Davis 
maintained her personal dwelling house on Race Street, Statesville, 
in Iredell County, N. C. On 24 September 1965 she conveyed this 
dwelling by deed, and did not thereafter own or acquire a personal 
dwelling in Iredell County. From 1960 until her death, Nancy Smith 
Davis regularly employed Mr. Robert A. Collier of Statesville, Ire- 
dell County, as her attorney. 
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From 1960 until her death, Nancy Smith Davis occupied a room 
and lived a t  Appalachian Hall, a private hospital in Asheville, Bun- 
combe County, N. C. She had a library card issued to her by Pack 
Memorial Public Library, Asheville, whereon her residence was listed 
as Appalachian Hall. 

Nancy Smith Davis died a t  Appalachian Hall, Asheville, Bun- 
combe County, on 4 July 1969. On 8 July 1969 the Clerk (Iredell) 
admitted to probate a paper writing without subscribing ~.vitnesses, 
dated 30 May 1948, purporting to be the Last Will and Testament 
of Nancy S. Davis. On 17 July 1969 the Clerk (Buncombe) admit- 
ted to probate as the Last Will and Testament of Nancy S. Davis 
a paper writing dated 26 April 1965, and on the same day (17 July 
1969) the Clerk (Buncombe) issued letters testamentary to The 
Northwestern Bank (Northwestern) as executor. On 21 August 1969 
the Clerk (Iredell) issued letters of administration to North Car- 
olina National Bank as administrator c.t.a. 

At some time between 11 September 1969 and 2 October 1969, 
North Carolina National Bank, Administrator, c.t.a.; the James W. 
Davis Trust Fund; Davis Memorial Baptist Church; the Davis Hos- 
pital Relief Fund; and Davis Hospital, Inc. (N.C.N.B., et al) filed a 
motion with the Clerk (Buncombe) seeking to vacate and annul the 
probate in that  court and to vacate and annul the letters testament- 
ary issued thereon to Northwestern upon the grounds that  the Clerk 
(Iredell) had first acquired jurisdiction of the administration of the 
estate of Nancy Smith Davis. Fallowing a hearing on this motion 
the Clerk (Buncombe) entered his order, dated 13 November 1969, 
making findings of fact which are partially summarized above. I n  
this order the Clerk (Buncombe) found that  the residence and dom- 
icile of Nancy S, Davis, a t  the time of her death, was in Buncombe 
County, that she had no residence or domicile in Iredell County, and 
therefore the Clerk (Buncombe) had acquired jurisdiction of the ad- 
ministration of said estate; he thereupon denied the motion to va- 
cate and annul the probate in his office. prom this order of the Clerk 
(Buncombe), N.C.N.B., et all appealed to the Judge. 

From the Clerk's (Buncombe) findings that  Nancy Smith Davis 
had died 4 July 1969; that a paper writing purporting to  be her Last 
Will and Testament had been admitted to probate by the Clerk (Ire- 
dell) on 8 July 1969; and that  a paper writing purporting to be the 
Last Will and Testament of Nancy Smith Davis had been admitted 
to probate by the Clerk (Buncombe) on 17 July 1969, Judge Grist 
concluded as a matter of law that  the Clerk (Iredell) had first ac- 
quired jurisdiction of the administration of the said estate. He there- 
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upon reversed the order of the Clerk (Buncombe) and vacated, an- 
nulled, and set aside the probate by the Clerk (Buncombe) and the 
letters testamentary issued by the Clerk (Buncombe) to North- 
western. From the Judge's order Northwestern and Dr. Mark A. 
Griffin, Jr. (the primary beneficiary under the paper writing pro- 
bated in Buncombe) appealed to this Court. 

Van  Winkle, Buck, Wall, Xtarnes & Hyde, by Herbert L. Hyde, 
for The Northwestern Bank, Asheville, N. C., appellant. 

Shuford, Frue & Sluder, by Gary A. Sluder, for Dr. Mark A. 
Grifin, Jr., appellant. 

Jordan, Wright, Nichols, CaIqrey & Hill, by Welch Jordan and 
Edward L. Murrelle, for North Carolina National Bank; Davis Me- 
memorial Bnptisl Church; the Trustees of the Davis Hospital Relief 
Fund; and Davis Hospital, Inc., appellees. 

At this point in the controversy the only evidence which has been 
offered (there are no agreed or stipulated facts) is some untran- 
scribed evidence offered a t  the hearing before the Clerk (Buncombe), 
on 21 October 1969. 

There are numerous unestablished facts argued in the briefs of 
the parties, and numerous unestablished facts allcged in the motion 
filed with the Clerk (Buncombe), but a t  this point we are not at 
liberty to accept them as correct. Thercfore we have only sum- 
marized certain pertinent facts which were found by the Clerk (Bun- 
combe). 

All parties, in their briefs, treat Exhibit B. which was attached 
to the motion filed by N.C.N.B., et al, with the Clerk (Buncombe), 
as  being a true and exact copy of the order of probate entered by the 
Clerk (Iredell) on 8 ,July 1969. The following is the first paragraph 
of the order of probate as set out in the said exhibit: 

"A paper writing, without subscribing witnesses, purporting 
to be the last well and testsment of Nancy S. Davis, deceased, 
is exhibited for probate in open court by Dr. J. S. Holbrook, 
Chairman Board, James W. Davis Foundation, one of the ex- 
ecutors therein named; and i t  is thereupon proved by the oath 
and examination of Miss Elizabeth Hill that the said will was 
found among the valuable papers and effects of the said Nancy 
S. Davis after her death, a t  the Davis Hospital." 

There is no finding a t  any place in the order of probate by the 
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Clerk (Iredell) that Nancy S. Davis died a resident of or domiciled 
in Iredell County, and appellants contend the failure to  so find is 
fatal to  the Clerk (Iredell) acquiring jurisdiction of the administra- 
tion. It is appellants' contention that, in the absence of a finding of 
residence or domicile, lack of jurisdiction appears on the face of the 
record and that the IredelI probate can be ignored or attacked col- 
laterally. 

I n  support of this contention appellants cite Collins v. Turner, 
4 N.C. 541; Smith v. Munroe, 23 N.C. 345; Johnson v. Corpenning, 
39 N.C. 216; London v. R. R., 88 N.C. 584; Springer v. Shavender, 
118 N.C. 33, 23 S.E. 976; Reynolds v. Cotton Mills, 177 N.C. 412, 
99 S.E. 240; I n  re Estate of Cullinan, 259 N.C. 626, 131 S.E. 2d 316. 

I n  Collins, Smith, Johnson, London, Reynolds, and Cullinan, the 
Supreme Court was considering appeals from direct, not collateral, 
attacks on probates; and, therefore, upon their facts, these cases do 
not support appellants' contention. I n  Sp~inger the Supreme Court 
was considering an attempted administration of the estate of a living 
person, and held the entire administration to be void ab initio; this 
ruling, of course, does not support appellants' contention. 

"Every court, where the subject-matter is within its jurisdiction, 
is presumed to have done all that  is necessary to give force and effect 
to its proceedings, unless there be something on the face of the pro- 
ceedings to show to the contrary. This must be the rule, unless we 
adopt the conclusion that  the Court is unfit for the business which 
by law is confided to it." Marshall v. Fisher; 46 N.C. 111. "Jurisdic- 
tion is presumed when the contrary does not appear on the record." 
Reynolds v. Cotton Mills, supra. "[WJhere a probate has no inherent 
or fatal defect appearing upon its face, the judgment of the court 
having full jurisdiction of the matter, cannot be indirectly or col- 
laterally attacked, but the assault upon i t  must be made in the 
court where the judgment admitting the will to probate was rendered, 
and in accordance with the statutory provisions enacted for such 
purpose." Edwards v. White, 180 N.C. 55, 103 S.E. 901. 

[I, 21 We are of the opinion, and so hold, that  the failure of the 
Clerk (Iredell) to add the words ''late of the county of Iredell" af- 
ter the name of the deceased, or his failure to make some specific 
finding a s  to her domicile or residence in the order of probate, did 
not thereby create a showing of lack of jurisdiction in Iredell County 
so as to entitle appellants to ignore or collaterally attack the Iredell 
probate. Unless the record of t'he probate proceedings in the estate 
of a deceased person affirmatively shows a lack of jurisdiction, an 
assault upon it  for lack of jurisdiction must be made directly. 
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Appellants have filed in this Court a "demurrer ore tenus and 
motion to dismiss" the motion filed with the Clerk (Buncombe) by 
N.C.N.B., et al, on the grounds that the said motion does not "con- 
tain a statement of facts sufficient to constitute a cause of action," 
and on the grounds that the said motion "does not state a claim upon 
which relief can be granted." 

The parties do not argue and we do not decide three procedural 
questions raised by appellants' "demurrer ore tenus and motion to 
dismiss." They are: (1) is i t  proper to demur to a motion; (2) are 
appellants bound by Chap. 1A of the General Statutes, effective 1 
January 1970; and (3) if so, can the question of failure to state a 
claim upon which relief can be granted be raised for the first time 
on appeal? See G.S. 1A-1, Rule 12(h) (2) .  We do not decide these 
questions because, in any event, appellants' ('demurrer ore tenus and 
motion to dismiss" is again an undertaking to  attack collaterally the 
probate in Iredell County. We have decided that a collateral attack 
is improper. 

Appellants are free, if so advised, to proceed directly in Iredell 
County. 

BRITT and GRAHAM, JJ., concur. 

PARNELL-MARTIN SUPPLY GO., INC., A CORPORATION V. HIGH POINT 
MOTOR LODGE, INC., OWNER (AND CONTRACTING PARTY FOR IMPROW- 
MENTS) TALTON CONSTRUCTION COMPANY, INC., CONTRACTOR AND 

E. R. WOOLARD, D/B/A QUALITY PLUMBING AND HEATING COM- 
PANY, SUBCONTRACTOR 

No. 7026SC59 

(Filed 6 May 1970) 

1. Laborers' a n d  Materialmen's Liens § 3- materials furnished t o  
subcontractor - effect of lien 

A materialman's lien for materials furnished a subcontractor substitutes 
claimant to the rights of the principal contractor and is enforcible against 
the sum due from the owner a t  the time notice is given, regardless of the 
state of the account between the principal contractor and the subcontractor 
to whom the materials were furnished. 
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SUPPLY Co. e. MOTOR LODGE 

2. Laborers' and Materialmen's Liens + claim against owner - 
burden of proof - notice before final payment 

When a materjalman furnishes the requircd itemized statement to the 
owner, thc owner must retain a sufficient amount of the contract price to 
satisfy thc claim; in order to hold the owner liable, the materialnian has 
the burden of showing that the owner was notified of the claim by him or 
by the general contractor before the owner made final payment to the 
general contractor. 

3. Payment 1- delivery and acceptance of a check 
In the absence of a contrary agreement, the delivery and acceptance 

of a chcck is not payment as  between the parties until the check is paid 
by the bank on which it  is drawn. 

4. Laborers' and Material~nen's Liens 8- action against owner - 
notice before final payment - payment by chcck - sufficiency of evi- 
dence 

In  this action against a motcl owner to enforce a materialman's lien 
for n~atcrials furriished a subcontractor for use in construction of the 
motel, plaintiff's evidence affirmatively shows that the owner had made 
final payment to the general contractor a t  the time notice of the claim 
was given the owncr. and nonsuit was properly granted, where plaintiff 
introduced evidence that on 18 October 1966 i t  sent the owner notice by 
registcred mail of its claim of licn on the building, that on 14 October 
1966 the owner issued its check to the general contractor for the balance 
due on the general contract, that the check was deposited by the general 
contractor on 17 October 1966, and that the check was subsequently paid 
by the drawee bank on 21 October 1966, plaintiff's notice mailed to the 
owner on 18 October having imposed no duty on the owncr to stop pay- 
ment on the check to the gcneral contrrctor even if such notice was re- 
ceived before the chcck was paid by the drawee bank on 21 October. 

5. Laborers' and Materialmen's Liens § 3- action against owner - 
failure of general contractor to notify owner of claim 

No cause of action in favor of a materialman arises against the owner 
for failure of a general contractor to furnish the owner a statement of 
sums due materialmcn before receiving payment from the owner in viola- 
tion of G.S. 44-8. 

6. Laborers' and Materialmen's Liens 5 3- action against general 
contractor - failure of co~ltractor to notify owner of claim - failure 
to show damages 

In this action by a materialman aqainst a general contractor based on 
the alleged failure of the general contractor to notify the owner of sums 
due plaintiff for materials furnished a subcontractor before accepting 
payment from thc owner in violation of G.S. 44-8, plaintiff's evidence was 
insufficient for the jury  where it failed to show any damage to plaintiff 
by reason of defendant's failure to comply with the statute, there bring 
no evidence that the subcontractor is l~nable to pay the amount owed 
plaintiff for the materials. 

APPEAL from May,  J., 4 August 1969 Schedule B Session, MECK- 
LENRURD Superior Court. 
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This is an action seeking to recover $3,737.65; the amount al- 
legedly due on an account between plaintiff and E. R. Woolard do- 
ing business as Quality Plumbing and Heating Company (herein- 
after called Woolard). 

Plaintiff named High Point Motor Lodge, Inc. (hereinafter called 
High Point), Talton Construction Company, Inc. (hereinafter called 
Talton), and Woolard as defendants in this action. 

Plaintiff's evidence tended to show the following: High Point 
contracted with Talton as general contractor for the construction of 
a motel. Talton then subcontracted the plumbing, heating and air- 
conditioning to Woolard. Plaintiff furnished Woolard with plumb- 
ing materials which were used by Woolard in fulfilling its contract 
with Talton. These plumbing materials, in the amount of $3,737.65, 
were furnished a t  the request of Woolard and were charged to Wool- 
ard's open account with plaintiff. Woolard has never paid 
for these materials. 

Plaintiff's evidence tended to show that on 7 October 1966, i t  
sent a letter to Talton stating that Woolard was indebted to plain- 
tiff in the sum of $3,737.65 for materials furnished on the High Point 
motel job; that on 10 October 1966, plaintiff's agents made verbal 
demand upon Talton for payment to plaintiff for materials furnished 
to Woolard. Plaintiff's evidence further tended to show that, a t  the 
time of this demand, Talton had paid Woolard in full on its sub- 
contract. 

Plaintiff's evidence tended to show that plaintiff, on 18 October 
1966, sent by registered mail to High Point, Talton and Woolard, 
formal notice of its claim of lien on the building. Plaintiff's evidence 
further tended to show that High Point had received from Talton a 
bill dated 1 September 1966 and designated a Final Certificate. The 
bill was for the balance due on the general contract. I n  response to 
this bill, High Point, on 14 October 1966, paid Talton by check the 
balance due on the general contract. This check was endorsed by 
First Citizens Trust Co. on 17 October 1966 and was subsequently 
paid by North Carolina National Bank in High Point, North Car- 
olina on 21 October 1966. 

At the close of plaintiff's evidence judgment of involuntary non- 
suit was entered in favor of defendants High Point and Talton; but, 
since Woolard had not been properly notified of the trial date, the 
action was continued as to Woolard. 

Plaintiff appealed assigning as error the entry of nonsuit as to 
High Point and Talton. 
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Newitt & Newitt, by John G. Newitt, Jr., for appellant. 

Sanders, Walker & London and Wallace, Langley & Barwick, 
by F. E. Wallace, Jr., and James D. Llewellyn for appellees. 

BROCK, J. 

[I] "The statutes of this State, notably Revisal, secs. 2019, 2020, 
and 2021 [G.S. 44-6, G.S. 44-8, and G.S. 44-91, provide for a lien 
on the property in favor of subcontractors, laborers, and material- 
men supplying material for the erection, repair, or alteration for the 
building, when they come within certain conditions and give the 
notices contemplated and required by the law, and enforcible to an 
amount not to exceed the sum due from the owner a t  the time of 
notice given." Brick Co. v. Pulley, 168 N.C. 371, 84 S.E. 513. "And 
where such lien arises under the provisions of the statute i t  does so 
by substituting the claimant to the rights of the contractor, en- 
forcible, as stated, against any and all sums which may be due from 
the owner a t  the time of notice given or which are subsequently 
earned under the terms and stipulations of the contract. I n  well con- 
sidered cases it  is said to amount to an assignment pro tanto of the 
amount due or to become due from the owner to the principal con- 
tractor, and this regardless of the state of the account between the 
principal contractor and the subcontractor, who may be the debtor 
of the claimant." Brick Co. v. Pulley, supra. See also, Building Sup- 
plies Cp. v. Hospital Co., 176 N.C. 87, 97 S.E. 146; Powder Co. v .  
Denton, 176 N.C. 426, 97 S.E. 372. 

Applying the principles enunciated above, the question presented 
by this appeal is what sum, if any, was owing from High Point, the 
owner, to Talton, the general contractor, a t  the time Parnell-Martin, 
the material furnisher, gave notice of the amount due them from 
Woolard, the subcontractor, for plumbing materials furnished Wool- 
ard to  be used in the construction of the motel for High Point. 

[4] Plaintiff's evidence is sufficient to establish that i t  furnished 
materials to Woolard in the amount of $3,737.65 to be used in the 
construction and that plaintiff, on 18 October 1966, sent by regis- 
tered mail to High Point formal notice of its claim of lien on the 
building. Plaintiff's evidence further tends to show that High Point 
received a bill from Talton dated 1 September 1966, entitled Final 
Certificate; that High Point, on 14 October 1966, drew a check on 
its account with the North Carolina National Bank in High Point 
payable to Talton in payment of the Final Certificate; that the 
check was deposited by Talton on 17 October 1966; and that the 
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check was subsequently paid by the North Carolina National Bank 
in High Point, the drawee bank, on 21 October 1966. 

G.S. 44-9 provides in part as follows: "The notice shall be in the 
form of an itemized statement of the amount due, except where the 
contract is entire for a gross sum and cannot be itemized. Upon the 
delivery o f  the notice to the owner, agent, or lessee, the claimant is 
entitled to all the liens and benefits conferred by law in as full a 
manner as  though the statement were furnished by the contractor." 
(Emphasis added.) 

2 When the materialman furnishes the required itemized state- 
ment to the owner, the owner must retain a sufficient amount of the 
contract price to satisfy the claim; however, the burden is on the 
person furnishing materials to show that such notice was so given by 
the general contractor (G.S. 44-8) or that the owner was notified di- 
rectly by him (G.S. 44-g), a t  a time before the owner makes final 
payment to the general contractor. Pumps, I m .  v .  Woolworth Co., 
220 N.C. 499, 17 S.E. 2d 639; Pinkston v .  Young, 104 N.C. 102, 10 
S.E. 133. 

It is earnestly contended by plaintiff that since notice of lien 
was mailed to High Point on 18 October 1966, High Point had 
sufficient notice of plaintiff's claim to impose upon High Point the 
duty to stop payment on its check prior to its being paid by the 
drawee bank on 21 October 1966. 

[3, 41 It is well settled that in the absence of an agreement to 
the contrary, the delivery and acceptance of a check does not con- 
stitute payment and is therefore only conditional payment of a debt. 
Lumber Co. v. Hayworth, 205 N.C. 585, 172 S.E. 194. And the check 
does not constitute payment of the itcm covered by i t  until the 
check itself is paid by the bank on which i t  is drawn. Wilson v. 
Finance Co., 239 N.C. 349, 79 S.E. 2d 908. However, this principle 
of law applies to the parties to the giving and acceptance of the check, 
i.e., drawer-payee, debtor-creditor, vendor-purchaser, and the prin- 
ciple is not available to plaintiff in this case. Peek v. Trust Co., 
242 N.C. 1, 86 S.E. 2d 745. In the absence of a showing of fraud 
practiced against plaintiff, the issuance by High Point on 14 October 
1966 (Friday) to Talton of its (High Point's) check in payment of 
the balance due on the contract, the prompt deposit by Talton on 
17 October 1966 (Monday), and the payment of the check by the 
drawee bank on 21 October 1966 (Friday), constituted full payment 
of the contract price by the owner on 14 October 1966, prior to 
notice from plaintiff to the owner of any amount due plaintiff for 
materials furnished. 
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Plaintiff's notice mailed to the owner on 18 October 1966 imposed 
no duty on the owner to  undertake to stop payment on the check, 
even if such notice was received before the check was actually paid 
by the drawee bank on 21 October 1966. Where the plaintiff's evi- 
dence affirmatively shows that  nothing was due the contractor a t  the 
time notice was given, nonsuit is correctly granted. Dixon v. Ipock, 
212 N.C. 363, 193 S.E. 392. 

151 As a second cause of action plaintiff seeks recovery of damages 
in the sum of the amount due it. Plaintiff alleges that  Talton was 
under statutory duty (G.S. 44-8) to furnish to the owner a state- 
ment of sums due materialmen before receiving payment from the 
owner, and that a violation of this statute is declared a misdemeanor 
(G.S. 44-12). It is plaintiff's contention that  these statutes were en- 
acted for the benefit of materialmen, etc., and that a violation gives 
rise to a cause of action in plaintiff's favor to recover damages mea- 
sured by the amount owed to plaintiff of which the general con- 
tractor failed to  advise the owner before accepting payment on the 
general contract. 

Assuming, without deciding, that such a cause of action does ac- 
crue to plaintiff against the general contractor, i t  is clear that no 
such cause of action arises against the owner for a violation of the 
statute by the general contractor. Oldham & Worth, Inc. v. Bmtton, 
263 N.C. 307, 139 S.E. 2d 653. Therefore, nonsuit as to High Point 
on the second cause of action was proper. 

[6] In support of its alleged second cause of action against the 
general contractor (Talton), plaintiff's evidence tended to show that 
no notice, as required by G.S. 44-8, was given by Talton to  High 
Point. However, there was no evidence to show any damage to plain- 
tiff by reason of Talton's failure to comply with the statute. Plain- 
tiff has neither alleged nor offered evidence to show that  Woolard is 
unable to pay plaintiff the account. There is no evidence of Wool- 
ard's insolvency or inability to respond to judgment; in fact, this ac- 
tion is still pending against Woolnrd. Plaintiff must not only show 
neglect to perform a duty owed to him; he must also allege and show 
in what way he has been damaged by such neglect. The nonsuit as 
to Talton on the second cause of action was proper. 

Plaintiff's remaining assignments of error have been considered, 
but we find no prejudicial error. 

Affirmed. 

BRITT and GRAHAM, JJ., concur. 



SPRING SESSION 1970 

STATE OF NORTH OAROLINA v. BETTY HASKINS CURTIS 

No. 7025SC64 

(Filed 6 May 1970) 

1. Criminal Law § 43; Homicide § a0-- photograph of deceased af- 
ter autopsy - admissibility 

A photograph of deceased taken immediately after an autopsy that 
was performed four days after the alleged shooting, held admissible to 
illustrate the pathologist's testimony that the death was caused by a 
gunshot wound in the head. 

2. Criminal Law § 43- photograph of body - t ime - admissibility 
The fact that the photograph was taken and portrays the condition of 

the body a t  some time after the homicide occurred does not, of itself, make 
the photograph incompetent. 

3. Criminal Law 9 4- gruesome photographs - admissibility 
The fact that a photograph is gory or gruesome will not alone render it 

inadmissible. 

4. Criminal Law 5 75; Constitutional Law 9 37- waiver of rights - issue of defendant's intoxication 
The record fails to support defendant's contention that because of her 

intoxication she was incapable of knowingly waiving her constitutional 
rights to have counsel and to remain silent a t  the time of her interroga- 
tion by investiiatiig officers. 

5. Criminal L a w  § 169- exclusion of testimony - prejudice 
The exclusion of testimony cannot be held prejudicial when the record 

fails to disclose what the witness7 answer would have been had he been 
permitted to answer. 

6. Criminal Law 5 169; Homicide § 15-- murder  prosecution - ex- 
clusion of testimony of accident - harmless e r ror  

I n  a prosecution for murder in the second degree committed with a 
pistol, wherein the jury returned a verdict of guilty of involuntary man- 
slaughter, defendant was not prejudiced by the exclusion of his witness' 
testimony a s  to whether or not the shooting was an accident, since, assum- 
ing the witness would have answered "yes," the answer would have been 
consistent with the verdict. 

7. Homicide § 6-- reckless use  of loaded g u n  
Any careless and reckless use of a loaded gun which jeopardizes the 

safety of another is unlawful, and if death results therefrom it is an 
unlawful homicide. 

8. Homicide § 6- involuntary manslaughter - elements 
The unlawful killing of a human being, unintentionally and without 

malice, proximately resulting from some act done in a culpably negligent 
manner, when fatal consequences were not improbable under the existing 
circumstances, supports a verdict of guilty of involuntary manslaughter. 
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APPEAL by defendant from Collier, J., 11 August 1969 Session, 
BURKE Superior Court. 

Defendant was charged in a bill of indictment with the murder 
of Ruby Nell Rutherford, with premeditation and deliberation, on 
20 January 1969. The Solicitor for the State announced in open court 
that the State would not seek a conviction of murder in the first de- 
gree, but would seek a conviction of murder in thc second degree or 
manslaughter. 

The evidence for the State tended to show the following: The 
defendant, a 25 year old white female, quit her job on 6 January 
1969 and moved into a house in the Lake James section of Burke 
County which was owned and occupied by Clarence (Chief) Ruth- 
erford, a negro male. She lived there a t  Clarence (Chief) Ruther- 
ford's house until 20 January 1969, the date of the alleged offense. 
During the morning of 20 January 1969 Ruby Nell Rutherford, a 
negro female, and several negro males gathered a t  the home of 
Clarence (Chief) Rutherford. At the time of the alleged offense all 
of the negro males cxcept Elbert (Goat) Conly had left the house. 
Ruby Nell Rutherford was sitting on the bed in the house and de- 
fendant told her to get up so she could make up the bed. Ruby Nell 
Rutherford said she would get up when she got ready and defend- 
ant told her that she (defendant) stayed there and that Ruby didn't 
and to get up off the bed. Ruby said "we'll just fight" and defendant 
said "oh no we won't". Defendant turned and picked a .38 caliber 
automatic pistol from off the headboard of the bed and pulled the 
hammer back. When defendant turned around the pistol fired and 
Ruby fell back across the bed. Elbert (Goat) Conly went for help 
and carried Ruby Nell Rutherford to the hospital. At the hospital a 
lead jacket bullet was surgically removed from the hcad of Ruby 
Nell Rutherford. She survived until 24 January 1969. On 24 January 
1969 an autopsy was performed and in the opinion of the pathologist 
who performed the autopsy death resulted from the brain damage 
caused by a penetrating wound to the head. 

Defendant's evidence tended to show the following: Since 6 Jan- 
uary 1969, when defendant moved into the house owned and occu- 
pied by Clarence (Chief) Rutherford, defendant had been drinking 
various alcoholic beverages regularly up until 20 January 1969, the 
day of the alleged offense. During the morning in question defendant 
was drinking beer and Ruby Nell Rutherford was drinking whiskey. 
Ruby Nell Rutherford and defendant were friends. Ruby Nell Ruth- 
erford was sitting on the bed and defendant was sitting in a chair. 
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Defendant told Ruby Nell Rutherford to get up off the bed and Ruby 
said she would when she got ready. Defendant walked over, picked 
up the gun and when she turned i t  went off. Defendant said, "Oh my 
lord Goat, look what I've done". Elbert (Goat) Conly then took 
Ruby to the hospital. 

Upon defendant's plea of not guilty she was tried by jury which 
found her guilty of involuntary manslaughter. From the verdict and 
judgment of confinement for not less than six nor more than ten 
years, defendant appealed. 

Attorney General Morgan, by Assistant Attorney General Smith, 
for the State. 

Simpson & Martin, by Wayne W .  Martin, for defendant. 

[I] Defendant assigns as error the admission in evidence of a 
photograph of deceased taken immediately after the autopsy which 
was performed four days after the alleged shooting. She argues 
stressfully that the sole purpose of the photograph was to inflame 
the minds of the jurors, to excite their passion, and prejudice them 
against the defendant. She does not argue or contend the photograph 
was inaccurate in any particular. 

[2, 31 The fact that the photograph mas taken and portrays the 
condition of the body a t  some time after the homicide occurred does 
not, of itself, make the photograph incompetent. State v. Atkinson, 
275 N.C. 288, 167 S.E. 2d 241. And, the fact that  a photograph is 
gory or gruesome will not alone render i t  inadmissible. State v. 
Porth, 269 N.C. 329, 153 S.E. 2d 10. 

On 24 January 1969 Dr. John C. Reese, an admitted medical ex- 
pert, and practicing pathologist, performed an autopsy upon the 
body of Ruby Nell Rutherford to determine the cause of her death. 
He  testified in detail concerning his examination of the skull and 
brain to determine the cause of death. In  his opinion ''the track of 
the damage to the brain had been produced by a penetrating wound 
consistent with the track of the bullet." Dr. Reece also testified: 

"The brain was rather severely swollen and the swelling was in the 
area of the wound. In my opinion, death resulted from the brain 
damage and t,he destruction of the brain tissue and the swelling of 
which also caused the developn~ent of pneumonia." 

There had been no admission or stipulation by defendant that 
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Ruby Nell Rutherford died as the result of a gunshot wound to the 
head; therefore, under her plea of not guilty, the burden was upon 
the State to satisfy the jury beyond a reasonable doubt that  the 
death was caused by a gunshot wound to the head. The photograph 
met the test of relevance to illustrate the doctor's testimony as to 
how the cause of death was determined by him; its admission in evi- 
dence was not error. 

[4] Defendant's assignments of errors Nos. 2, 3, 5 and 6 relate to 
the evidence of both oral and written statements by defendant to  
Mr. Wade McGalliard, chief investigator for the Burke County 
Sheriff's Department. It is defendant's contention that  because of 
her intoxication she was incapable of knowingly waiving her consti- 
tutional rights to presence of counsel and to remain silent. There is 
no contention that  she was not properly advised of all of her rights. 

The record before us discloses no serious condition of intoxication 
a t  the time of t,he shooting or a t  the time of interrogation. One of 
defendant's witnesses who left the house moments before the shoot- 
ing said he heard no kind of argument. He stated that  defendant was 
drinking a beer, and he also stated: "While I was in the house, I 
did not hear any conversation other than normal conversation in a 
normal tone. It was just a usual conversation in regular tones." KO- 
where did he indicate that  anyone was obviously intoxicated. 

Another of defendant's witnesses, who was an eye witness to the 
shooting, stated: "When I went into the room, I saw Betty Curtis 
had some beer." However, nowhere did this witness indicate that 
anyone was obviously intoxicated. 

When Deputy McGalliard went to Clarence (Chief) Ruther- 
ford's house to investigate the shooting he said that  defendant "had 
a beer in her hand when I walked into the house." Deputy Mc- 
Galliard testified that  he had known defendant for five or six years, 
and had seen her when she was sober and had seen her when she 
was drunk. He  testified that a t  the time he interrogated defendant 
she had been drinking and to a certain extent she was under the 
influence of alcohol. However, he further testified that  she showed 
him where the pistol was located, told him what had transpired, and 
did not say anything to indicate that she didn't understand what 
she was being questioned about. Later Deputy McGalliard typed 
defendant's statement, she read it, said it  was correct, and signed it. 
Defendant did not testify. There is nothing in this record to sup- 
port a conclusion that  defendant was intoxicated to an extent that  
would render her incapable of giving a free and voluntary confes- 
sion. These assignments of error are overruled. 
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[5-81 Defendant's assignment of error No. 4 challenges the ruling 
of the trial judge in sustaining the State's objection to the following 
question propounded to defendant's witness Elbert (Goat) Conly: 
"Elbert, did this what occurred up there appear to you to be an acci- 
dent?" The record does not disclose what the witness' answer would 
have been had he been permitted to answer, therefore the exclusion 
of the testimony cannot be held prejudicial. State v. Kirby, 276 N.C. 
123, 171 S.E. 2d 416; State v. Hu.flman, 7 N.C. App. 92, 171 S.E. 2d 
339. Nevertheless, if we assume the witness would have answered 
"yes", the answer would have been consistent with the verdict ren- 
dered. "Any careless and reckless use of a loaded gun which jeopardizes 
the safety of another is unlawful, and if death result,s therefrom i t  
is an unlawful homicide." Xtate v. Brooks, 260 N.C. 186, 132 S.E. 2d 
354. The unlawful killing of a human being, unintentionally and with- 
out malice, proximately resulting from some act done in a culpably 
negligent manner, when fatal consequences were not improbable un- 
der the existing circumstances, supports a verdict of guilty of invol- 
untary manslaughter. 4 Strong, N.C. Index 2d, Homicide, § 6, p. 198. 
"It seems that, with few exceptions, i t  may be said that every unin- 
tentional killing of a human being proximately caused by a wanton 
or reckless use of firearms, in the absence of intent to discharge the 
weapon, or in the belief that i t  is not loaded, and under circum- 
stances not evidencing a heart devoid of a sense of social duty, is 
involuntary manslaughter." State v. Foust, 258 N.C 453, 128 S.E. 
2d 889. 

Defendant's final assignment of error is to failure of the trial 
court to grant her motion for involuntary nonsuit. The evidence 
taken in the light most favorable to the State was clearly sufficient 
to support a finding that defendant was culpably negligent in handl- 
ing the pistol. It seems that the jury returned its verdict consistent 
with defendant's evidence and defense. 

No error. 

BRITT and GRAHAM, JJ., concur. 
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RANDALL YODER, DAISY LAIL, JERRY CHATHAM, GLENN DAMERON 
AND LILLIAN FREY v. T H E  BOARD O F  COMMISSIONERS OF BURKE 
COUNTY AND THE I N D ~ U A L  MEMBERS THEREOF: JOHN A. BLEYNAT; 
ALFRED W. HAMER, JR.; LBIGHTON W. HARBISON; JOSEPH A. 
itfcGIMSEY, JR. ; AND EVERETT E C W D  ; AND WILLIAM M. AVEItY, 
TAX COLLECTOR OF BURKE COUNTY 

No. 7025SC167 

(Filcd 6 May 1970) 

Schools § 7; Taxation 5 6 school capi ta l  reserve f u n d  - validity 
of s t a t u t e  - necessary expense 

G.S. 115-80.1 authorizing the county board of commissioners to levy a n  
a d  valorem tax for a County School Capital Reserve Fund, which is  to be 
used for the  purpose of anticipating school capital outlays, i s  a valid 
exercise of legislative authority; the creation of such fund is for a "neces- 
sary expense" within the meaning of N. C. Constitution, Art. VII, 5 6, and 
does not require a vote of the people. 

APPEAL by plaintiffs from Mmtin (Harry C.), J., 6 October 1969 
Special Session of Superior Court held in Burke County. 

On the alleged grounds that i t  was "unlawful, unconstitutional, 
and contrary to the law of the land of North Carolina," the plaintiffs 
sought to restrain the Board of Commissioners of Burke County 
from levying and collecting for the year 1969-1970 a tax of $0.65 on 
the $100 of assessed valuation of property in Burke County for the 
purposc of establishing a Burke County School Capital Reserve 
Fund (Reserve Fund). 

A show cause order was entered on 3 October 1969 requiring de- 
fendants to appear in superior court on 8 October 1969, or as soon 
thereafter as the matter could be heard, and show cause why a re- 
straining order should not be issued enjoining them from levying 
and collecting taxes for the Reserve Fund. 

After hearing the evidence of the defendants, the plaintiffs offer- 
ing none, Judge Martin made findings of fact, conclusions of law, 
and entered judgment as follows: 

"THIS CATJSE COMING ON T O  BE HEARD and being heard 
by thc undersigned judge presiding a t  the October 6, 1969, spe- 
cial term of the Burke County Supcrior Court, upon show cause 
order signed by Judge J .  W. Jackson on October 3, 1969, and 
complaint contesting the 1969-70 levy of a tax of $ .65 on the 
$100.00 of assessed valuation by the Burke County Board of 
Commissioners for the purpose of establishing a School Capital 
Outlay Reserve Fund ; 
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Upon the evidence offered a t  said hearing the Court makes the 
following findings of fact: 

(1) That  many of the school buildings in Burke County by 
reason of age, size, design and location are unsuited for effective 
secondary education of pupils in said county. 

(2) That the Board of Education of Burke County by reason 
of its investigations and deliberations were familiar with the 
conditions of said schools and their needs prior to its request to 
the Board of County Commissioners for funds necessary to meet 
said needs. 

(3) That  the State Board of Education several months prior 
to the submission by the County Board of Education of its 
budgetary needs to the County Commissioners, had written a 
report to the County Board of Education pointing out the in- 
adequacies of several of the school buildings in said county. 

(4) That  the County Commissioners and School Board met in 
joint, public sessions on several occasions prior to the formal 
budgetary request presented by the School Board to the Coin- 
missioners on June 23, 1969. 

(5) That  the School Board prior to June 23, 1969, determined 
that a $ .65 levy on the $100.00 of assessed valuation was needed 
for a School Capital Outlay Reserve Fund 'for the purpose of 
anticipating future needs for school capital outlay and for fi- 
nancing all or a part thereof' pursuant to G.S. 115-80(a) and 
that the budgetary request presented to the Commissioners on 
June 23, 1969, actually reflects said needs. 

(6) That  the School Board determined that  its minimal needs 
for a School Capital Outlay Reserve Fund would be $1,238,- 
250.00 of which $39,000.00 was available from other revenues, 
leaving $1,199,250.00 which would take a tax levy of $ .65 on 
the $100.00 of assessed valuation and that said sum is reflected 
in the county budget which was offered in evidence, without ob- 
jection on the part of plaintiffs. 

(7) That  the Board of Commissioners held a public hearing on 
March 24, 1969, on said School Capital Outlay Reserve Fund. 

(8) That  said Board of Commissioners meeting on June 26, 
1969, adopted its budget and as a part thereof the $ .65 on 
$100.00 of assessed valuation to provide the necessary funds 
for the School Board's requested School Capital Outlay Re- 
serve Fund. 
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Upon the foregoing findings of fact the Court makes the follow- 
ing conclusions of law: 

(1) That G.S. 115-78(c) is proper authority for items such as 
buildings and grounds, etc. 

(2) That G.S. 115-80.1 is authority for defendants to levy an 
ad valorem tax to  fund a School Capital Outlay Reserve Fund 
and that such statute is constitutional. 

(3) That the action of defendants is not violative of Article 
VII, Sections 6 and 10 of the Constitution of North Carolina. 

(4) That the action of defendants is not violative of Article V 
of the Constitution of North Carolina. 

(5) That the action of defendants is not violative of Article I, 
Section 17 of the Constitution of North Carolina. 

(6) That the requirement of G.S. 115-80(a) that boards of edu- 
cation submit their respective budgets to boards of county com- 
missioners on or before the fifteenth day of June is ministerial 
and directory in nature and not mandatory and that  a, failure 
of said board of education to submit its budget to the board of 
county commissioners by June 15 in no way affects the validity 
of the tax levy in question. 

(7) That the tax levy of $ .65 on the $100.00 of assessed val- 
uation for the purpose of establishing a School Capital Outlay 
Reserve Fund in the instant case is in no manner confiscatory 
in nature but to the contrary is a valid exercise of the Board of 
Commissioners' duties and powers and is consistent with the 
statutory and constitutional limitations of the laws of North 
Carolina. 

THEREFORE, IT IS  ORDERED, ADJUDGED AND DE- 
CREED that plaintiffs' motion to enjoin the Burke County 
Board of Commissioners from levying a tax of $ .65 on $100.00 
of assessed valuation to establish a School Capital Outlay Re- 
serve Fund for the year 1969-70 be and the same is hereby de- 
nied. 

Further, upon its own motion, the Court sustains a demurrer to 
the complaint for reasons set forth in foregoing findings of fact 
and conclusions of law and said cause of action is therefore dis- 
missed." 

Plaintiffs assigned error and appealed to the Court of Appeals. 
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George 8. Daly, Jr., for plaintiff appellants. 

H. L. Riddle, Jr., and Dan R. Si?npson for defendant appellees. 

MALLARD, C.J. 

I n  their briefs plaintiffs and defendants are in accord that the 
question presented by this appeal is whether the Reserve Fund 
created by the Burke County Board of Commissioners, without ap- 
proval by vote of the people, was a "necessary expense" within the 
meaning of Article VII, Section 6, of the North Carolina Consti- 
tution. 

G.S. 115-80(c) reads: "Capital Outlay Budget. - In  the same 
manner and a t  the same time each county and city administrative 
unit may file with the board of county commissioners a capital out- 
lay budget, subject to the approval of the said board." The statutory 
authority of a board of county commissioners applicable to the 
establishment of and levying a tax for a capital outlay budget is 
thus the same as that applicable to the county-wide current expense 
fund budget for schools under G.S. 115-80(a). 

The statutory authority for the establishment of a county school 
capital reserve fund is contained in G.S. 115-80.1, which reads in 
part as follows: 

"A capital outlay budget of any school administration unit 
within the county may contain an amount to be appropriated 
for payment into a special fund which shall be designated 
' .............................. County School Capital Reserve Fund,' here- 
inafter referred to as 'the reserve fund.' Such amount, together 
with similar amounts which may be contained in subsequent 
capital outlay budgets of any such school administrative unit, 
shall be for the purpose of anticipating future needs for school 
capital outlay and for financing all or a part of the cost thereof 
* + * ' f  

Since the county school capital reserve fund is, by the above 
quoted portion of the statute, authorized to be contained in the cap- 
ital outlay budget, the statutory authority of a board of county com- 
missioners applicable t o  the establishment of and levying a tax for a 
county school capital reserve fund is thus the same as that applicable 
to the county-wide current expense fund budget under G.S. 115-80(a). 

In  Harris v. Board of Commissioners, 274 N.C. 343, 163 S.E. 2d 
387 (1968), the Supreme Court held, among other things, that G.S. 
115-80(a) authorized a board of county commissioners to levy a tax 
on property to supplement teachers' salaries without approval of the 
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ele~torat~e. In  School District v. Alamance County, 211 N.C. 213, 
189 S.E. 873 (1937), i t  was held that the operation of the public 
schools as  required by the Article IX of the Constitution was a 
"necessary expense" not requiring a vote of the electorate. 

The capital outlay fund provides, among other things, for the 
purchase of school sites, the erection of all school buildings prop- 
erly belonging to school plants, improvement of new school grounds, 
alteration and addition to buildings, purchase of furniture, equip- 
ment, trucks, automobiles, and school buses. G.S. 115-78(c). NO 
one can logically argue that the foregoing are not necessary in the 
operation of the public schools. See also Fraxier v. Comrs., 194 N.C. 
49, 138 S.E. 433 (1927) and Harris v. Board of Commissioners, 1 
N.C. App. 258, 161 S.E. 2d 213 (1968). 

We are of the opinion that the principles of law enunciated by 
the Supreme Court in Harris v. Board of Commissioners, supra, and 
in School District v. Alamance County, supra, are applicable in this 
case. We hold that G.S. 115-80.1 is a valid exercise of legislative au- 
thority and that the Reserve Fund created by the Burke County 
Board of Commissioners is a "necessary expense" within the mean- 
ing of Article VII, Section 6, of the North Carolina Constitution. 

Plaintiffs excepted to each finding of fact and to many of the 
conclusions of law. Some of these exceptions they have abandoned 
by not bringing them forward in their brief. However, we are of the 
opinion that the evidence offered supports the findings of fact and 
that the findings of fact support the conclusions of law stated. 

We hold that Judge Martin correctly entered the judgment deny- 
ing plaintiffs' motion for a restraining order and in dismissing plain- 
tiff s' action. 

Affirmed. 

MORRIS and VAUGHN, JJ., concur. 
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THE FALCO CORPORATION v. ALVIN S. HOOD, D/B/A HOOD'S TEXACO 
SERVICE 

No. 7010SC34 

(Filed 6 May 1970) 

Landlord a n d  Tenant  8 5; Sales 5 8-- lease of equipment -in- 
structions - implied warranty of fitness 

In  this action for breach of an agreement for the lease of car washing 
equipment which had been selected by defendant lessee and purchased by 
plaintiff lessor for lease to defendant, the trial court erred in instructing 
the jury that since there was no express warranty, the law would imply 
a warranty that the leased equipment was fit for the purpose for which 
i t  was leased, where the lease provided that there were no warranties 
from the lessor to  the lessee, and under the terms of the lease it  is con- 
clusively presumed that the equipment and installation thereof were 
satisfactory to defendant lessee since he gave the lessor no notice of de- 
fects within the time required by the lease. 

Landlord a n d  Tenant  3 1- breach of lease agreement - damages 
In  this action for breach of a lease agreement, the trial court erred in 

limiting recovery by plaintiff to a n  amount which was less than the diier- 
ence between what lessee agreed to pay and what he had actually paid 
under the lease. 

APPEAL by plaintiff from Bone, E.J., August 1969 Civil Session 
WAKE County Superior Court. 

This action was instituted to recover an alleged indebtedness be- 
cause of default in monthly payments due under a lease agreement. 
The pleadings and evidence tend to show that the plaintiff (Falco) 
is in the business of financing equipment purchases. The defendant 
(Hood) in April 1967 decided to install automobile washing equip- 
ment in connection with an automobile service station which he was 
operating in New Bern, North Carolina. The defendant went to 
Goldsboro, North Carolina, and examined automobile washing equip- 
ment which was installed and in use in that location. Hood then com- 
municated with Carolina Specialty Sales (Specialty) which was en- 
gaged in the business of selling automobile washing equipment man- 
ufactured by Valley Die Cast Corporation of Detroit, Michigan 
(Valley Die). Thereafter, Hood agreed with Specialty to acquire a 
Model 501 manufactured by Valley Die. In order to finance this pur- 
chase, Hood submitted an application to Falco. It was contemplated 
that if Hood's credit rating was satisfactory, Falco would purchase 
the equipment that Hood had selected and the title to the equipment 
would be in Falco. The equipment would be sent direct to Hood and 
after i t  had been satisfactorily installed and accepted by Hood, Falco 
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would then pay for the equipment and take title thereto, and in turn, 
would lease the equipment to Hood. 

This arrangement was carried out. Falco approved the credit 
rating of Hood. The equipment selected by Hood from Specialty and 
manufactured by Valley Die was sent direct to Hood and installed 
a t  the place of business designated by Hood. Valley Die issued its 
manufacturer's warranty pertaining to the equipment direct to Hood. 
Hood executed a certificate indicating his acceptance of the equip- 
ment and his approval of the installation thereof as a part of his 
lease agreement with Falco. Falco then paid for the equipment. After 
the equipment had been installed, it was ascertained by Hood that 
Specialty had installed a Model 700 rather than the Model 501 
which had been originally contemplated. Upon discovery of this mis- 
take, Hood agreed with Specialty to accept the Model 700 which 
was a less expensive model. Specialty then refunded to Falco the 
difference in the price of the two models, and Falco in turn gave 
Hood credit on the lease agreement. Thereafter, Hood executed and 
delivered a new acceptance agreement showing his acceptance and 
satisfaction with Model 700, and likewise in turn, Hood and Falco 
executed a new lease agreement. 

The equipment proved to be unsatisfactory to Hood, and from 
the very beginning was out of operation almost all the time. After 
making payments for several months, Hood discontinued paying 
Falco in accordance with the terms of the lease agreement. Falco in- 
stituted this action. Hood filed an answer denying all the material 
allegations of the complaint, but did admit the execution of the lease 
agreement. Hood also filed a counterclaim asserting a total failure 
of consideration and sought to recover the payments which had 
theretofore been made to Falco. 

One issue was submitted to the jury as to what amount, if any, 
Falco was entitled to recover of Hood. The jury answered this issue, 
"Nothing." 

Coley and Clement b y  H .  D. Coley, Jr., and Fleming, Robinson 
and Bradshaw by Russell M. Robinson, 11, for plaintiff appellant. 

Dunn  and Dunn b y  Raymond E.  Dunn for defendant appellee. 

[I] Falco assigns as error the charge of the trial judge to the 
jury as follows: 

"Now where there is no express warranty the law implies a war- 
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ranty and the evidence in this case is to the effect that there 
was not an expressed warranty made by the Falco Corporation 
when the property was leased to the defendant Hood and, there- 
fore, I instruct you that the law would imply that there was a 
warranty to the effect that the car wash equipment which was 
being leased by Falco to the defendant Hood was reasonsbly fit 
for the use and purpose for which it was being leased and which 
was in the contemplation of both lessor and lessee a t  the time of 
the execution of the contract." 

We are of the opinion that this exception is well taken. 

The evidence in this case reveals that Hood selected the auto- 
mobile washing equipment; that Falco never saw this equipment 
until after i t  had been delivered to Hood and installed under Hood's 
supervision; that Hood represented to Falco that the equipment was 
satisfactory and met with the approval of Hood. The manufacturer's 
warranty was sent to and delivered directly to Hood. The contractual 
ag~eement between Falco and Hood provided: 

"'TITLE AND SUITABILITY. The Lessor covenants that is 
is the lawful owner of the Equipment and that Lessee shall 
peaceably and quietly hold, enjoy, possess and use the Equip- 
ment during the term of this lease; provided, however, that the 
Equipment has been ordered from a supplier selected by Lessee, 
and Lessor shall not be liable for specific performance of this 
lease or for damages if, for any reason, supplier delays or  fails 
t o  fill the order. No warranties, expressed or implied, represen- 
tations, promises or statements have been made by the Lessor 
unless endorsed hereon in writing. The Lessee agrees that each 
Ttem of Equipment and the installation thereof shall be con- 
clusively deemed approved by and satisfactory to Lessee unless 
Lessee shall have given Lessor written notice to the contrary 
not later than five days after the effective date hereof. Lessee 
agrees that Lessor shall not be liable for any loss, damages or 
expense caused by the Equipment or the use, maintenance, ser- 
vicing thereof, or for the loss of use thereof, or for any loss of 
business or damage whatsoever and howsoever caused." 

Under the terms of this agreement, the parties thereto specifically 
provided that there were no warranties from Falco to Hood. 

LL . . . When competent parties contract a t  arms length upon 
a lawful subject, as to them the contract is the law of their case." 
Szdts v. Insurance Co., 249 N.C. 383, 386, 106 S.E. 2d 579 
(1958). 
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I n  addition to everything else, the contractual agreement pro- 
vided in the provisions above set out that Hood should have five 
days within which to give written notice of any defects in the 
equipment, and if such notice should not be given, the equipment 
and installation thereof should be conclusively deemed approved by 
Hood and satisfactory to Hood. 

Hood not only admitted the execution of the lease agreement, 
but raised no question as to the authenticity thereof and asserted no  
claim that i t  failed to express the agreement he had entered into with 
Falco. 

"Where a lease of business equipment makes no provision that 
the lessee might recover damages because of any defect in the 
equipment a t  the time of delivery and thstt the lessee should give 
the lessor written notice of any defect within 5 days or i t  would 
be conclusively presumed that the equipment was delivered in 
good repair, the lessee is not entitled to damages or replacement 
as against the lessor for an asserted defect or misrepresentation 
as to the condition of the machinery a t  the time of delivery, no 
notice of any defect having been given the lessor as required 
by the instrument." 5 Strong, N.C. Index 2d, Landlord and 
Tenant, $ 5, p. 156. 

This case is similar to the case of Leasing Cow. v. Hall, 264 N.C. 
110, 141 S.E. 2d 30 (1965). Likewise, see the annotation in 68 A.L.R. 
2d 850 a t  859, § 5 ,  et seq. 

121 The plaintiff also assigns as error the charge of the trial court 
on the issue of damages wherein the trial judge limited the recovery 
to $8,197.96. This limitation on the amount of damages is contrary 
to the lease agreement entered into between Hood and Falco. 

"In a suit for damages arising out of a breach of contract the 
party injured by the breach is entitled to 'full compensation 
for the loss and to be placed as near as may be in the position 
which he would have occupied had the contract not been 
breached. . . ."' Construction Co. v. Crain and Denbo, Inc., 
256 N.C. 110, 123, 123 S.E. 2d 590 (1962). 

". . . 'Generally speaking, the amount that would have been 
received if the contract had been kept and which will completely 
indemnify the injured party is the true measure of damages for 
its breach. . . ." Troitino v. Goodman, 225 N.C. 406, 412, 35 
S.E. 2d 277 (1945). 

The above stated principles of law, when coupled with the ex- 
press terms of the contractual agreement entered into between Falco 
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and Hood which sets out that upon default the entire amount shall 
be due, clearly indicates that the damages to which Falco is entitled 
are the differences between what Hood agreed to pay as rent and 
what he actually paid. 

New trial. 

PARKER and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. EDDIE LEE MELTON 

No. 7027SC164 

(Filed 6 May 1970) 

1. Oriminal Law 88 1, 138; Burglary and Unlawful Breakings § 2; 
Statutes 5 10- felonious breaking or entering - G.S. 14-54 - ef- 
fect of 1969 amendment 

A defendant may be prosecuted and punished, after the effective date 
of the 1969 amendment to G.S. 14-54, for the violation of G.S. 14-54 a s  it 
existed prior to the effective date of the 1969 amendment, since the 
amendment was enacted for the purpose of clarifying the laws relating 
to burglary and repealed G.S. 14-54 only insofar a s  the statute conflicted 
with the amendment. 

2. Criminal Law 8 1; Statutes 8 1- amendment of criminal statute 
- effect on prosecution 

Except insofar as  an amendment may operate as an implied repeal of 
a statute, the amendment of a criminal statute does not affect the pros- 
ecution or punishment of a crime committed before the amendment became 
eEective. 

3. Burglary and Unlawful Breakings § 6- instructions - charge on 
rewritten statute 

In a prosecution under G.S. 14-54 for a felonious breaking and entering 
committed prior to  the 1969 act rewriting the statute, the trial court 
erred in  reading to the jury G.S. 14-54 in its rewritten form and in in- 
structing the jury on the elements described in the rewritten form, even 
though the evidence would have justified a jury finding of guilt under 
either the prior statute or the rewritten statute. 

4. Burglary and Unlawful Breakings Sj 3- sufficiency of indictment 
Indictment properly charged defendant with the violation of G.S. 14-54 

as  it  existed prior to the 1969 amendment to the statute, although it would 
have been desirable had the indictment particularly identified the build- 
ing allegedly broken into. 
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APPEAL by defendant from M a y ,  J., October 1969 Session of 
GASTON Superior Court. 

Defendant was charged in a bill of indictment with the offense 
of breaking and entering "a certain storehouse, shop, warehouse, 
dwelling house, bankinghouse, countinghouse and building occupied 
by one Kenneth Walsh wherein merchandise, chattels," et  cetera, 
were being kept, with intent to commit larceny. He pleaded not 
guilty, was found guilty by the jury, and from judgment on the ver- 
dict imposing active prison sentence, defendant appealed. 

Attorney General Robert Morgan and S ta f f  Attorney Donald M.  
Jacobs for the State. 

Childers & Fowler, b y  Max L. Childers for defendant appellant. 

[I] The bill of indictment charged and t,he State's evidence indi- 
cated that the offense was committed on 6 May 1969. On that date 
G.S. 14-54 read as follows: 

"§ 14-54. Breaking into or entering houses otherwise than 
burglariozcsly. - If any person, with intent to commit a felony 
or other infamous crime therein, shall break or enter either the 
dwelling house of another otherwise than by a burglarious break- 
ing; or any storehouse, shop, warehouse, bankinghouse, count- 
inghouse or other building where any merchandise, chattel, 
money, valuable security or other personal property shall be; 
or any uninhabited house, he shall be guilty of a felony, and 
shall be imprisoned in the State's prison or county jail not less 
than four months nor more than ten years. Where such breaking 
or entering shall be wrongfully done without intent to commit a 
felony or other infamous crime, he shall be guilty of a misde- 
meanor." 

By Section 3 of Chapter 543 of the 1969 Session Laws, entitled 
"An Act to Clarify the Laws Relating to Burglary and Related Of- 
fenses," G.S. 14-54 was rewritten to read as follows: 

" 'G.S. 14-54. Breaking or entering buildings generally. (a) 
Any person who breaks or enters any building with intent 
to commit any felony or larceny therein is guilty of a felony 
and is punishable under G.S. 14-2. 

(b) Any person who wrongfully breaks or enters any 
building is guilty of a misdemeanor and is punishable under 
G.S. 14-3 (a). 
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(c) As used in this Section, "building" shall be construed 
to include any dwelling, dwelling house, uninhabited house, 
building under construction, building within the curtilage of a 
dwelling house, and any other structure designed to house or 
secure within i t  any activity or property.' " 

Chapter 543 of the 1969 Session Laws became effective upon its 
ratification on 23 May 1969 and was in effect a t  the time of the 
trial of this case. This appeal presents the question whether defend- 
ant may be prosecuted after the effective date of the 1969 act for 
violation of G.S. 14-54 as i t  existed prior to the effective date of 
that act. We hold that defendant in this case may be so prosecuted. 

[I, 21 It is true that "rtlhe rule is that when a criminal statute 
is expressly and unqualifiedly repealed after the crime has been 
committed, but before final judgment- even though after convic- 
tion-, no punishment can be imposed." State v. Pardon, 272 N.C. 
72, 157 S.E. 2d 698. However, G.S. 14-54 was not ''expressly and un- 
qualifiedly repealed" by the 1969 act; i t  was repealed only insofar 
as in conflict with that act. Section 7, Chapter 543 of the 1969 Ses- 
sion Laws. Moreover, the title of the 1969 act expresses the legisla- 
tive intent to clarify, not to repeal, "the laws relating to burglary 
and related offenses." It is, therefore, clear that the 1969 act amended, 
rather than repealed, G.S. 14-54. "As a general rule, except in so far 
as an amendment may operate a s  an implied repeal of a statute, 
. . . the amendment of a criminal statute does not affect the pros- 
ecution or punishment of a crime committed before the amendment 
became effective, but as to such crimes the original statute remains 
in force." 22 C.J.S. Criminal Law, $ 26, p. 87. Therefore, defendant 
in the present case may be prosecuted, and if lawfully convicted may 
be punished, after the effective date of the 1969 amendment for a 
violation of G.S. 14-54 as i t  existed prior to the effective date of that 
amendment. 

[3] When charging the jury a t  the trial of the present case, the 
trial judge read to the jury G.S. 14-54 in its form as rewritten by the 
1969 act and instructed the jury as to the essential elements of the 
offense described in the statute as so rewritten. In  this there was 
error. Defendant was entitled to have the jury clearly instructed 
only as to the essential elements of the offense described in the 
statute as i t  existed on the date the offense was committed. As 
pointed out in State v. McDou~ell, 1 N.C. App. 361, 161 S.E. 2d 769, 
G.S. 14-54 as previously worded defined three separate felonies: "(1) 
If any person, with intent to commit a felony or other infamous crime 
therein, shall break or enter the dwelling house of another otherwise 
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than by a burglarious breaking, he shall be guilty of a felony . . .; 
(2) If any person, with intent to commit a felony or other infamous 
crime therein, shall break or enter any storehouse, shop, warehouse, 
bankinghouse, countinghouse or other building where any merchan- 
dise, chattel, money, valuable security or other personal property 
shall be, he shall be guilty of a fclony; (3) If any person, with in- 
tent to commit a felony or other infamous crime therein, shall break 
or enter any uninhabited house, he shall be guilty of a felony." The 
first offense listed in State v. McDowell, supra, required the State to 
prove beyond a reasonable doubt that the building allegedly broken 
or entered was a dwelling house; this element is not essential to a 
conviction under the statute as rewritten. The second offense listed 
in State v. McDowell, supra, required the State to prove beyond a 
reasonable doubt the presence of personal property in the building; 
this element is not essential to a conviction under the rewritten stat- 
ute. It is apparent, therefore, that in order to sustain a conviction of 
either of the first two offenses as d.escribed in State v. McDowell, 
supra, i t  was necessary for the jury to find the existence of facts 
which would not be required to sustain a conviction under G.S. 14-54 
as amended. While the evidence in the present case was sufficient to 
justify a jury finding that defendant was guilty of the offenses de- 
scribed in the statute both in the form in which i t  existed a t  the date 
the offense was committed and in its rewritten form, defendant was 
entitled to have the jury instructed as to what facts they were re- 
quired to find in order to find him guilty under the statute as i t  
existed on the date the offense was alleged to have been committed, 
without reference to the less stringent requirements of the amended 
statute. 

141 The indictment in the prescnt case was sufficient in form to 
charge defendant with violation of G.S. 14-54 as i t  existed on the 
date the offense was alleged to have been committed, and is prac- 
tically identical to the forrn of indictment approved in State 71. 

Sellers, 273 N.C. 641, 161 S.E. 2d 15. Therefore, defendant's motion 
to quash thc indictment was properly overruled. We note: however, 
that the indictment failed to identify the subject premises by street 
address, highway address, or other clear designation. The desirability 
of particular identification in the indictment of the building alleged 
to have bcen broken into and entered was stressed in Stale v. Sellers, 
supra, as well as in Stale v. Burgess, 1 N.C. App. 142, 160 S.E. 2d 
105, both of which decisions related to G.S. 14-54 as i t  previously 
existed. Such particular identification is equally desirable in indict- 
ments drawn under the rewritten statute. 
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We do not find i t  necessary to pass upon other matters raised in 
appellant's assignments of error, since they may not recur upon a 
new trial, and for the error in the charge noted above, appellant is 
entitled to a 

New trial. 

BRITT and HEDRICK, JJ., concur. 





APPENDIX 

AMENDMENT TO RULES 

OF PRACTICE IN 
THE COURT OF APPEALS 

OF NORTH CAROLINA 



AMEND RULE 19(g) AND RULE 46, RULES OF PRACTICE IN THE COURT 
OF APPEALS OF NORTH CAROLINA, BY DELETING SAME AS THEY 

Now APPEAR IN 1 N.C. APP. 634 AT PAGES 642 AND 655, 
RESPECTIVELY, AND REWRITING SAME TO READ AS FOLLOWS: 

(g) Appeals Involving Juvenile Cases. In  all appeals from 
the district courts in cases involving juveniles, pursuant to G.S. 
7A-277 through G.S. 78-289, these rules shall apply, with the 
exception that when the evidence is not recorded and transcribed, 
and notice of appeal is given in such case, the district court 
judge shall, within ten days after the notice of appeal is given, 
summarize the evidence and make findings of fact as required 
by the statute. 

46. Citation of  Reports. Supreme Court Rule No. 46 ap- 
plies with regard to citation of North Carolina Supreme Court 
decisions. With regard to citation of North Carolina Court of 
Appeals decisions, the official reports of the North Carolina 
Court of Appeals shall be cited. 

This amendment shall become effective on July 1, 1970 and shall 
apply to all appeals docketed in the Court of Appeals on and after 
that date. 

This is to certify that the foregoing amendment to Rule 19(g) 
and Rule 46, Rules of Practice in the Court of Appeals of North 
Carolina, was prescribed and adopted by the Supreme Court in 
conference on 19 May 1970 pursuant to authority contained in 
G.S. 78-33. 

HUSKINS, J. 
For the Supreme Court 
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Titles and section numbers in this index, e.g. Appeal and Error 
§ 1, correspond with titles and section numbers in N. C. Index 2d. 

TOPICS COVERED IN THIS INDEX 

1 < 1 1 ~ b  .4ND NOTES 
BOU NDAWILS 

RROKERS AND FACTORS 
BURGLARY AND UNLAWFUL BKEAKINGS 

CANCELLATION AND RECISSION OF 

INGTRUMENTS 
CARRIERS 
CLAIM AND DF~VERY 
CLERKS OF COURT 
COMPROMISI,; AND SETTLEMENT 
CONSTITUTIONAL LAW 
CON PIL~CTS 

CONTROVERSY WITHOUT ACTION 
CORPOIZA UONS 

COSTS 
COURTS 
CKIMIAAJ. Law 

~ A M A G W  

DEDICATION 
DEI~WS 
I)ESCEN~ AKD ~ISTKIBUTION 

DIVOR('E A N D  ALIMONY 
I~OWEB ANIJ CURTESY 

EITEC'I'~~ENT 
Id>QUITY 

I{> SCAPE 

ESTOPPEL 
EVIDENCE 
EXTRADITION 

HABEAS CORPUS 
1Irc:rrw 4 ~ s  AND CAIITWAYS 
IIOMICIDE 
HUSRANI) AND WIFE 

~ N C E S T  

INFANTS 

~ N J U N C T I O K S  

INSURANCE 
INTOXICATING LIQUOR 

.TUDGMENTS 

J U R Y  

LAIIOKERS' AND MATEBIALIXEN'S LIENS 
1,ANDLOlWJ AND TENAKT 
I,ancYreN.r 
~,IREI.  AND SLANDER 

MONICY I C E ~ I V E D  
MONOPOLIES 
M O ~ ~ T G A G E ~  AND DEEDS OF TRUST 
MUNICIPAL CORPORATIONS 

~ A R T I E S  

PAYMENT 
I'ENSIOR~ 
I'IJCADINGS 
PKINcTP.IJ, AND AGENT 
PROCESS J ~ O P E R T Y  
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S A L ~  
SCHOOLS 
SEARCHES AND SEIZURES 
SETOFFS 
SIGNATWS 
STATE 
STATUTES 

TAXATIOX 
TELEPHONE AND !~LEGRAPH COMPANIES 
TRIAL 

3 1. Open a n d  Running Accounts 
Defendant's evidence is insutficient to show that it  is entitled to a setoff 

for its inventory of merchandise supplied by plaintiff. D'istributing Gorp. 41. 

Parts, Inc., 483. 
In  a n  action to recover for merchandise purchased on open account, trial 

court properly nonsuited defendant's counterclaim and setoff based on pur- 
ported exclusive distributorship agreement where evidence was insufEcient to 
show that such an agreement had been entered into either orally or in writ- 
ing. Ibid. 

g 6. Distinction Between Forms of Action 
While a party may obtain legal or equitable relief in the same action, 

he must allege facts upon which the court may grant such relief. Leffew v. 
Orrell, 333. 

Evidence held sufficient for jury in action to set aside deed in which de- 
fendant was named grantee where i t  tends to show that grantor did not con- 
sent to change in grantees. Newell u. Edwards ,  650. 

Before delivery, grantor may make such alterations in the instrument as  
he chooses; after delivery a deed may be changed with consent of the parties 
and may be redelivered, but absent such redelivery, transfer of title cannot 
be effected by substituting the name of another person for that of the grantee 
who was designated in the deed. Ibid. 

ANIMALS 

8 3. I n j u r y  o r  Damage Caused by Animals Roaming a t  Large 
Allegatiohs that the defendants negligently left open the gate to an en- 

closure in which a pony was kept, that the pony escaped and went onto a lot 
in which some mules were enclosed, that the pony became excited and agitated 
in such a way that the mules broke out of their enclosure, that one of the 
mules wandered onto a highway and was struck by plaintiff's car, and that 
plaintiff was injured in the collision, held sufficient to withstand demurrer. 
Button 9. Duke, 100. 

The livestock fencing law is applicable to Lenoir County. Ibid. 
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APPEAL AND ERROR 

5 1. Jurisdiction i n  General 
The Supreme Court has exclusive jurisdiction to make rules of procednre 

for the Appellate Division of the General Court of Justice. S. v. Black, 324. 

5 4. Theory of Trial i n  Lower Court 
Theory of case a t  trial must be theory of case on appeal. Leffew v. Or- 

rell, 333. 
Plaintiff may not on appeal argue a different theory than that upon which 

the case was tried below. Underwood v. StafSord, 220. 

5 6. Judgments  a n d  O ~ d e r s  Appealable 
For all practical purposes, there is  an unlimited right of appeal from any 

final judgment of the superior court or the district court in civil and criminal 
cases. S. v. Blaclc, 324. 

An immediate appeal is available from the granting of a motion to strike 
an entire further answer and defense. Bank u .  Printing Co., 359. 

Appeal lies as a matter of right from order awarding alimony pendente 
lite. Peeler v. Peeier, 456. 

An immediate appeal lies from a judgment in a processioning proceeding 
that determined the location of thc boundary lines but reserved the assessment 
of damages to a futurc session of court. Prince v. Prince, 638. 

5 16. Jurisdiction a n d  Powers of Lower Court After Appeal 
The district court is without authority to consolidate two cases for the 

purpose of an appeal. Shore ti. Slwre, 197. 
An appeal from an interlocutory order stays all further proceedings in 

the trial court upon the order appealed from, and the court is functus aacio 
to try the case pending appeal. Patrie7c ti. Hurdlc, 44. 

5 24. Exceptions a n d  Assignments of E r r o r  i n  General 
Failure to include assignments of crror in the record or  brief presents 

only face of rword proper for review. Builders, In&. v. Hollar, 14. 

§ 26. Exceptions a n d  Assignments of E r r o r  to Judgment  o r  Signing of 
Judgment  
Exception to signing of judgment presents for review only face of record 

proper. White v. Perry, 36; Prince v. Prince, 638. 

3 28. Exceptions a n d  Assignments of Er ror  t o  Findings of F a c t  
Broadside exception to findings of fact does not present for review ad- 

missibility of evidence on which findings were made or sufficiency of evi- 
dence to support findings. Crabtree v. Coats & Burchard Co., 624. 

§ 30. Exceptions and  Assignments of E r r o r  t o  Evidence a n d  Motions 
t o  Str ike 
Trial court erred in striking entire answer of witness containing four 

sentences where some of thc answer was admissible. Stith v. Perdue, 314. 

§ 39. n m e  of Docketing Appeal 
Appeal is dismissed for failure to docket record on appeal within time 

prescribed by Rules. Umphlett v. Bush, 72; In  re Ctutody of Macowell, 59. 
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APPEAL AND E m O R  - Continued 

5 41. F o r m  a n d  Requisites of Transcript 
Cases consolidated for trial may be appealed by filimg in the Court of 

Appeals one record. Sliore v. Shore, 197. 
The district court is without authority to consolidate two cases for the 

purpose of an appeal. Ibid. 
An appeal is subject to dismissal for failure to comply with the rules of 

Practice in the Court of Appeals. I3pps v. Miller, 656. 

5 44. Effcct of Fai lure to file Brief 
Exceptions and assignments of error are  deemed abandoned where appel- 

lant files no brief. I n  re  Ctistod?f of Manu~elZ, 59. 

5 45. The Brief 
Exceptions not brought forward and argued in the brief arc  deemed aban- 

doned. Shore v. Shore, 197; Atlcins G. Pa.rker, 446. 
Inclusion of separation agreement in controversy in defendant's brief as  

a n  appendix thereto is not approved. Calhoun v. Calhoun, 509. 

5 48. Harmless a n d  Prejuclicial Er ror  i n  Admission of Evidence 
In  order to obtain a new trial for error in the admission of evidence, 

appellant must show that the evidence was prejudicial to his cause of action. 
Wilder v. Edwards, 513. 

3 49. Harmless and  l'rejliificial Er ror  i n  Exclusion of Evidence 
Exception to exclusion of evidence will not be considered where record 

fails to show what excluded evidcnce would have been. Stith v. Pevdue, 314. 

3 50. Harmless a n d  Prejudicial Er ror  in Instructions 
Possible error in the instructions upon the issue of plaintiff's contributory 

negligence in a n  automobile accident case was not prejudicial, since the jury 
did not reach the issue of contributory negligence. Wilder v. Edwards, 513. 

3 57. Findings o r  Judgments  on  Findings 
Findings of fact are  conclusive if supported by competent evidence. Gold- 

man v. Parlcland, 400; Allen v. Allwt, 535; Epps v. Miller, 6.56. 
Findings of fact to which no exception has been taken are  binding on ap- 

peal. Underwood v. Stafford, 220. 
Ordinarily, when the finflings which are supported by competent evidence 

are  sufficient to support the judgment, the judgment will not bc disturbed be- 
cause another finding which does not affect the conclusions is not supported 
by the evidence. Allen v. Allen, 555. 

5 59. ,Judgments on  Motion to Nonsuit 
Where trial judge was sitting as the trier of fact, his granting of plain- 

tiffs' motion for nonsuit of defendants' comterclaim, although improper under 
the facts of this case, h d d  not prejudicial. Kelly v. Davenport, 670. 

Review on appeal of jnilgment of nonsuit. Conway v. Timbers, Inc., 10. 

ARREST AND RAIL 

5 6. Resisting Arrest 
Evidence held suflicient for jury in prosecution of husband and wife for 

interfering with an officer in the p~rformance of his duties. S. v. Sparrow, 107. 
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ARREST AND RAIL - Continued 

§ 13. Proceedings to Obtain Arrest in  Civil Actions 
Although it  is appropriate for a plaintM to allegc in his complaint facts 

upon which the remedy of arrest may be sustained, an allegation by a plain- 
tiff in an automobile accident case that the wilful and wanton conduct of the 
defendants prior to the accident "constitutes one of the causes of action 
whereby a defendant may be arrested" ir merely a conclusion of law and 
should not be included in the complaint. Plurnnzer o. Henru, 84. 

ASSAULT AND BATTERY 

S 5. Assault With a Deadly Weapon 
The 1969 Gerieral Assembly created two lesser offenses of the crime of 

assault with a deadly weapon with intent to kill inflicting serious injury. X. 
v. Parker, 191. 

Rule that whcther serious injury has been inflicted must be determined 
according to the particular facts of each case applies to a prosecution under 
C.S. 14-32(b) for assault with a deadly weapon per se inflicting serious in- 
jury. Ibid. 

a 14. Sufficicncg of Evidence and Nonsuit 
State's evidence held sufficient for jury on question of serious injury to  

a police officer. S. v. Parker, 191. 
State's evidence that Ill? prosecuting witness was shot in the right 

wrist and required medical treatment is succient for the jury on thc question 
of serious injury. 8. v. Shan7cZc, 5CA. 

Defendant was not entitled to a directed verdict on the ground that the 
State's evidcnrc showed tlmt he did not fire a shot a t  the prosecuting witness, 
since thcrc w,ls sn~Iicien1 evidcllcc that defendant was in the company of the 
co-defendants who fired the shots resulting in serious injury. Ihid. 

In  prosecution for frlonions assault, trial court properly denied defend- 
ants' nlotiom to dismiss on ground that no intent to kill or serious bodily in- 
jury had been shown. 8. v. Haith, 332. 

8 15. Instructions 
Trial court properly instructed jury that steak knife allegedly used in as- 

saulting police officer was a deadly weapon per se. S. v. Parlcer, 191. 

$j 16. Instructions on Lesser Degree of Offense 
In  prosecution for assault with a deadly weapon with intent to kill in- 

flicting serious injury, trial court did not err in failing to charge on lesser 
offense of simple assault. R. 7j .  Par7cer, 191. 

5 17. Verdict and Punishment 
Sentence of not less than 18 nor more than 24 months for assault with a 

deadly weapon is within limits set by statute. 8. v. Haith, 552. 

AUTOMOBILES 

r j  2. Grounds and Procedures for Suspension or Revocation of Driver's 
Licenses 
The court has no jurisdiction to review a mandatory revocation of a 

driver's license. Ta?jlor v. Gawctt ,  473. 
Petitioner's filing of an SR-22 insurance certificate with the Commissioner 
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AUTOMOBILES - Continued 

of Xotor Vehicles did not automatically reinstate his suspended driver's li- 
cense, and where petitioner was convicted of a number of driving offenses dur- 
ing the continued suspension, the Commissioner was authorized to permanently 
revoke petitioner's license. Ibid. 

5. Sale and  Transfer of Title 
Title passes to the purchaser of an automobile only when the certificate 

of title has been signed by the vendor and delivered to the vendee and the 
motor ~eh ic le  delivered to the transferee. Insurance Go, u. Hayes, 294. 

§ 8. hook-out and  Due Care i n  General 
Plaintiff's testimony negated any inference that he failed to keep a 

proper lookout. Jleelzs u. Atkesotz, 631. 

10. Stopping and  Parking 
To park an automobile on an incline without securing its position by the 

brakes and transmission constitutes negiigence. Tuttle u. Beck, 337. 

§ 12. Hitt ing Vehicle Stopped o r  Parked  on Highway 
Plaintiff's inability to stop his vehicle within the radius of his lights can- 

not be considered contributory negligence per se. G.S. 20-141(e). Meeks a. 
Atkeson, 631. 

13. Lights 
Plaintiff's testimony showed that his headlights complied with G.S. 20-131 ( a ) .  

Meeks u. Atkeson, 631. 

§ 30. Speed in Genera1 
Violation of the statute relating to the E5 mph speed limit is negligence 

per se. Basden a. Nutton, 6. 

3 33. Speed a t  Intersections 
A plaintiff entering an intersection from a servient street is not required 

to anticipate that a car would be approaching on the dominant street from his 
left a t  a rate of speed twice the lawful limit for the area, Roxier a. Lan- 
caster, 506. 

§ 40. Pedestrians 
Pedestrian in unmarked crosswalk may assume and act on the assumption 

that others will observe statute requiring them to yield the right of way. 
Carter u. Murray, 171. 

3 43. Pleadings and  Parties i n  Action for  Negligent Operation 
Allegation that defendant's wilful and wanton conduct prior to the acci- 

dent "constitutes one of the causes of action whereby a defendant may be 
arrested" is subject to demurrer. PZum.iner u. Henry, 84. 

Complaint in action by guest passenger was sufficient to support evidence 
that defendant was negligent in parking her automobile a t  night on a highway 
with its bright lights facing oncoming traffic. Tharpe 1;. Brewer, 432. 

44. Presumptions and  Burden of Proof of Negligent Operation 
Evidence that automobile left highway for no apparent reason and wrecked 

is held sufficient for jury on issue of driver's negligence. Cherry u. Small. 
wood, 66. 



736 ANALYTICAL INDEX [ 7 

AUWMOBIIAES - Continued 

5 47. Physical Facts  a t  Scene 
Physical facts a t  scene of accident may speak louder than testimony of 

witnesses. Jordan u. Williams, 33. 
Whether o r  not skid marks on highway were made by plaintiff's car was 

question for jury. Meeks v. Atlceson, 631. 

3 50. Sufficiency of Evidence on  Issue of Negligence 
Evidence that automobile left highway for no apparent reason and wrecked 

is held sufficient for jury on issue of driver's negligence. Chewy v. Small- 
wood, 56. 

5 51. Sufficiency of Evidence of Excessive Speed 
PlaintiE's evidence makes out a prima facie case of defendant's negli- 

gence in driving in excess of 55 mph a t  the time he struck intestate. Basden 
v. Xutton, 6. 

5 55. Stopping Without Signal 
Plaintiff's evidence held sufficient for jury on issue of defendant's negli- 

gence in suddenly stopping his automobile on t h ~  highway in front 04 plain- 
tiff's automobile. Xtith v. Perdue, 314. 

5 56. Ri t t ing  Vehicle Parked  o r  Stopped o n  Highway 
Plaint i ' s  evidence that defendant, while searching for his lost cat, left 

his unlighted vehicle a t  nighttime across both lanes of the highway was suffi- 
cient to go to the jury. Meeks v.Atlceson, 631. 

5 57. Exceeding Reasonable Speed a n d  Failing to Yield Righ t  of Way 
at Intersection 
Plaintiff's evidence, which included testimony that defendant approach& 

the intersection from the dominant street a t  a speed of 70 mph, held sufficient 
to be submitted to the jury on the issue of defendant's negligence in colliding 
with plaintilf's automobile which had just entered the intersection from the 
servient street. Rozier v. Lancastcr, 506. 

3 58. Turning and Hit t ing Turning Vehicles 
Evidence held suflicient for jury on issue of defendant's negligence in. 

making a U-turn in front of plaintiff's automobile. Jordan v. William, 33. 

5 61. Backing 
Plaintiff's evidence held suficient to establish employee's negligence in 

backing a forklift into plaintiff. Conway v. Timbers, Inc., 10. 

5 62. Striking Pcdestrian 
In  action by pedcstrian against automobile driver, evidence was suf3icient 

for jury where it tended to show that plaintiff was struck while crossing the 
street within an unmarked crosswalk a t  an unrontrollrrl intersection. Carter 
v. Murray, 171. 

5 72. Sudden E m e ~ g e n c y  
Doctrine of sudden emergency applied in action by guest passenger against 

driver of truck which struck parked automobile in which plaintif€ was a pas- 
senger. Tharpe a. B r e ~ c v .  432. 
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§ 75: Contributory Negligence i n  Stopping o r  Park ing  
Plaintiff's evidence was sufficient to support a jury finding that defend- 

ant's automobile was parked with the emergency brake off and the gear shift 
in drive position. Tuttle v. Beck, 337. 

§ 76. Contributory Negligence i n  Hitting Stopped o r  Parked  Vehicle 
Plaintiff's evidence did not disclose contributory negligence a s  a matter 

of law where it tended to show that plaintiff lost control of his car and 
'wrecked while trying to avoid defendant's vehicle which had stopped suddenly 
in the highway. Stith v. Perdue, 314. 

Pla in t i ' s  evidence was insufficient to establish that he was contributorily 
negligent as a matter of law in striking defendant's unlighted automobile 
which was parked across both lanes of a highway a t  nighttime. Meeks 2;. 

Atkeson, 631. 

5 79. Contributory Negligence i n  Intersection Accident 
Plaintiff's evidence did not disclose his contributory negligence as  a 

matter of law in an intersection accident. Roxier v. Lancaster, 506. 

§ 80. Contributory Negligence i n  Turning 
Plaintiff's wife was not guilty of contributory negligence a s  a matter of 

law in making a left turn into a driveway and colliding with defendant's over- 
taking automobile. Hales v. Plowers, 46. 

5 83. Pedestrian's Contributory Negligence 
Plaints 's intestate was guilty of contributory negligence a s  a matter of 

law in assisting in the removal of tobacco from the highway. Basden, v. Xut- 
ton, 6. 

Evidence held not to disclose contributory negligence as a matter of law 
by pedestrian struck by automobile while crossing a street a t  an unmarked 
crosswalk a t  an intersection. Carter v. Murray, 171. 

Plaintiff's evidence discloses contributory negligence in his standing in 
front of a stalled automobile on the highway a t  nighttime. Gregory o. Adlcitis, 
305. 

§ 90. Instructions i n  Automobile Accident Caves 
Trial court erred in failing to instruct jury with regard to doctrine of 

sudden emergency, where defendant's evidence tended to show that he was 
blinded by headlights of codefendant's automobile and that when he realized 
such automobile was in his lane of travel, he turned his truck to the left and 
applied brakes in an attempt to avoid a collision. Tharpe 2;. Brewer, 432. 

Possible error in  the instructions upon the issue of plaintiff's contribu- 
tory negligence in an automobile accident case was not prejudicial to plain- 
tiff, since the jury did not reach the issue of contributory negligence. Wildw 
9. Edwards, 513. 

Plaintiff's evidence in automobile accident case is insufficient to justify 
an instruction on careless and reckless driving by defendant. IMd. 

5 94. Contributory Negligence of Guest o r  Passenger 
Plaintif£ guest passenger was not contributorily negligent as  a matter of 

law in remaining in a n  automobile which was allegedly parked in violation of 
G.S. 20-161.1. Tharpe v. Brewer, 4.32. 



ANALYTICAL INDEX 

AVTOMOBILES - Continued 

93. Negligence of Driver Imputed to Guest or Passenger 
In wrongful death action instituted by the administralor of the owner- 

occupant of an automobile against defendant railroad for damages arising out 
of a grade crowing collision, contributory negligence of the driver is imputed 
to the owner-occupant, the evidence being insufficient to support a jury finding 
that the owner-occupant had relinclnisl-~ed rontrol of the autornobile. Etheridge 
v. R. E. Go., 140. 

§ 9s.  Negligence of Owner in Permitting Incompetent or Reckless Per-' 
son to Drive 
Tinder the theory of negligcnt entrustment the owner is held liable, not 

for any imputed negligence, but by rcason of his own independent and wroag- 
ful breach of duty in entrusting his automobile to one hc lrnows or should 
linow is likely to cause injury. Plummer  v. Henry, 84. 

Where l~laintiff alleged that defendant-owner was liable for his son's 
negligence under the family purpose doctrine and that defendant was also 
liable for punitive damages on the theory of negligent entrustment, an ad- 
mission by defendants father and son that the family purpose doctrine is 
applicable to the rase does not warrant trial court in strikinq the allega- 
tious for punitive damages on theory of negliqent entru6tmcnt. Ibid. 

§ 105. Sufficiency of Evidence on Issne of Respondeat Superior 
Defendant's admission that the autornobile involved in the accident was 

registered in her name is sufKcient to support a finding that defendant was 
legally responsible for the acts and omissions of the co-dcfendant in driving 
the automobile; bat plaintiff still had lo  establish the negligence of the co- 
defendant. TuttZe 1;. Be&, 337. 

108. Family Purposc Iloctrine 
The family purpose doctrine is an extension of the principle of respondeat 

superior. P lummer  v. Henry ,  84. 

§ 109. Recovcry by Non-Driving Owncr; Imputation of Drirer's Negli- 
gence 
In wrongful death action instituted by the administrator of the owner- 

occupant of an automobile against defendant railroad for damages arising out 
of a grade crossing collision, contributory negligence of the driver is imputed 
to the owncr-occupant and bars recovery by the administrator, the evidence 
being insufficient to support a jury finding that the owner-occupant had re- 
linquished control of the automobile. Ether idye  v. R. R. Co., 140. 

115. Sufficiency of Evidence and Nonsuit in Homicide Prosecution 
In a manslaughter prosecution arising out of an automobile wreck, the 

State's evidence permitted a legitimate inference that dcceased died from in- 
juries received in the wreck. S. v. LocLlear, 493. 

State's evidence in manslaughter prosecution is sufficient to support a 
jury finding that the automobile wreck was caused by defeudant's culpable 
negligence in driving a t  a high rate of speed and while intoxicated. Ibid. 

§ 117. Prosecutions for Specding 
In  a prosecution for speeding 75 n~ph in a 35 mph zone in violation of a 

statutory ordinance, evidence of defendant's guilt was properly submitted to 
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the jury, notwithstanding the evidence was substantially weakened on cross- 
examinatio11. X. v. Zimmcrman, 522. 

Violation of a municipal speed ordinance is punishable by fine not to 
exceed $50 or prison sentence not to exceed 30 days. Ibid. 

# 126. Competency of Evidence of Driving Under t h e  Influence 
I n  drunlccn driving prosecution, trial court committed prejudicial error 

in admitting testimony of breathalyzer test results where there was no evi- 
dence tending to show that such test (1 )  was performed according to methods 
approved by the State Iioard of Health and (2)  was performed by an in- 
dividual possessing a valid permit issued by the Board. 8. v. Cavi?zess, 541. 

Tcstiinony by witness that he had graduated from the "school for breath- 
alyzer operators put on by the Community College in Raleigh" and that he has 
"a license to administer the breathalyzer" was insufficient to show that the 
witness has a valid permit issued by the State Board of Health to administer 
such tests. Ibid.  

In drnnken driving prosecution, trial court erred in ruling that arresting 
officer could not be questioned on cross-examination regarding any statement 
made by defendant a t  the time of arrest unless defendant first took the stand 
and testified. 8. v. ICofja3, 559. 

§ 128. Argument t o  J u r y  i n  Prosecution for  Drbunlren Driving 
Where defcndant's counsel improperly argued to jury that in other 

drunken driving cases tried the same week the breathalyzer indicated .29 or 
.30 while defendant's test showed only .15, trial court erred in commenting 
that his own recollection was that results introduced in other cases indicated 
.1S or .19 instead of instructing jury to disregard the improper argument. X. 
v. Royal, 339. 

In prosecution for drunken driving, jury should have been instructed not 
to consider argument of defense counsel or solicitor as to what the evidence 
was in other drunken driving cases, how successful the officers had been in 
similar cases, or how other defendants had pleaded to similar charges. Ibid. 

# 129. Instructions i n  Prosecution for Drunken Driving 
Trial court's instructions in drunken driving prosecution were without 

error. X. v. Newsome, 523. 

BILLS AND NOTES 

# 18. Part ies  a n d  Pleadings 
In  an action upon prcmissory note, demurrer to tho complaint on ground 

that the note showed on its face i t  had been paid was properly overruled. 
Gibson v. Jones, 534. 

Allegations in defendants' further answer that execution of the note in 
controversy was obtained by fraud, held demurrablc. KclZu v. Daeer~port, 670. 

# 20. Sufficiency of Evidence 
Plaintiff's evidence in action on promissory note was sufficient to go to 

jury. KcZZy v. Davenport, 670. 

# 22. Prosecutions for  Worthless Cliecks 
A defendant granted a new trial for the offense of issuing worthless 
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checks is entitled to the defense of the statutory amendment enacted subse- 
quent to his original trial, which amendment mitigated the punishment for 
such offense. X. v. McCZam, 477. 

Sentence of 12 months' imprisonment imposed upon defendant's plea of 
gnilty to the offense of issuing worthless checks in the amounts of $30 and 
$26.77 held in excess of statutory maximum. Ibid. 

§ 8. Proceedings t o  Establish Boundaries 
Where in an ejectment action the parties stipulated that they are the 

owners of the land conveyed to them and that the only question in controversy 
is the location of the boundary lines between the land, the action is converted 
into a processioning proceeding. Prince v. Prime, 638. 

Plaintiffs in a processioning proceeding have the burden of p r o f  to 
establish the true location of the boundarg lines. Ibid. 

1 0  Sufflciency of Description and  Admissibility of Evidence 
Description in option contract held sufficient to admit extrinsic evidence 

to determine location of the property. Carlton. v. Anderson, 264. 
Where party contracts to convcy land by description which actually cor- 

responds with property he professes to own or control, there is a strong pre- 
sumption the contract was intended to apply to that particular property even 
though the description fits property that contracting party does not profess to  
own or control. Ibid. 

Reference to one deed in another for purpose of description is equivalent 
to  incorporating and setting out its description in full. Qua&o Stations a. 
Cilley, 227. 

I t  was proper for a real property attorney to testify for purpose of more 
definitely identifying monuments contained in the description of a deed. Ibid. 

In action for breach of option contract to convey land, plea in bar that 
the option did not comply with the statute of frauds should have been allowed 
where the description did not specifically locate the land and plaintiff's evi- 
dence failed to identify and locate the land. Sheppard v. Andrews, 517. 

5 15. Verdict a n d  Judgment  
An immediate appeal lies from a judgment in a processioning proceeding 

that determined the location of the boundary limes but reserved the assess- 
ment of damages to a future session of court. Prince v. Prince, 638. 

BROKERS AND FACTORS 

5 6. Right  t o  Commissions 
Fatal variance occurred in action by realty corporation to recover from 

real estate agent one-half sales commission for sale of farm to corporate offi- 
cer where evidence shows all negotiations with defendant were by corporate 
officer as  a n  individual. Realty Go. v. Hoots, 362. 

BURGLARY AND UNLAWFUL BREAILINGG 

5 2. Breaking and  Enter ing Other Than Burglariously 
A defendant may be prosecuted and punished, after the effective date of 

the 1969 amendment to G.S. 14-54, for the violation of G.S. 14-54 as it existed 
prior to  the effective date of the 1969 amendment. S. v. MeZton, 721. 
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§ 3. Indictment 
I t  is desirable in a felonious breaking prosecution that the indictment 

particularly identify the building broken into. S .  v. Melton, 721. 

6. Instructions 
Failure of trial court to charge on doctrine of recent possession was not 

prejudicial to defendant. S.  a. Jackson, 386. 
In a prosecution under G.S. 14-54 for a felonious breaking and entering 

committed prior to the 1969 act rewriting the statute, the trial court erred in 
instructing the jury on the elements of G.S. 14-54 in its rewritten form. 8. G. 
Melton, 721. 

§ 9. Elements of t h e  Offense 
Elements of crime of unlawful possession of burglary tools. S .  a. Mc- 

Cloud, 132. 

10. Prosecutions 
Defendant's confession sufficiently established defendant's connection with 

tools and other articles found in car owned and occupied by another person 
so as to render them admissible against defendant. S. w. McCloud, 132. 

Trial court committed prejudicial error in instructing jury that defendant 
had burden of proring lawful excuse for possession of burglary tools. Ibid. 

CANCELLATION AND RESCISSION O F  INSTRUMENTS 

§ 4. F o r  Mutual Mistake 
Voluntary payments made under a mistake of law, with knowledge of the 

facts, cannot be recovered back, although there was no debt. Thompson  v. 
Shoe?naker, 687. 

3. Sale of Fkanchise 
Showing of public need required of an application for a new motor carrier 

certificate is not applicable in a transfer proceeding. Utilities Conzm. v. Pe 
troleum Carriers, 408. 

Requirement of public convenience and necessity for transfer of public 
utility franchise is satisfied by showing that the authority has been and is 
being actively applied in satisfaction of the public need shown to exist when 
the authority was originally acquired. Ibid. 

Possibility that a transfer of a motor carrier franchise to a more com- 
petitive carrier will adversely affect other existing carriers does not make such 
transfer contrary to the public interest. Ibid. 

I n  proceeding to obtain approval of Utilities Commission for transfer of 
a common motor carrier asphalt franchise, there was sufficient evidence to 
support Commission's finding that service under the franchise had been con- 
tinuously offered to the public up to the time of filing said application. Ibid. 

CLAIM S N D  DELIVERY 

§ 2. Proceedings 
Where plaintiff has taken a voluntary nonsuit after the property has been 

taken in claim and delivery, defendant may maintain an action for damages 
against plaintiff. Epps  v. m miller, 656. 
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8 5. Judgment  f o r  Defendant a n d  Liabilities on  Plaintiff's Undertaking 
Sureties on plaintiff's undertaking in a claim and delivery proceeding are  

parties of record within the limits of their obligations. Epps  v. Miller, 656. 

CLERKS O F  COUEtT 

5 1. Jurisdiction and Authority of Clerk i n  General 
Statutes requiring justice of the peace to deliver his records to clerk of 

superior court upon expiration of his term of ofice and giving the clerk power 
to compel such delivery were not impliedly repealed by abolishment of the 
office of justice of the peace. I n  r e  Robertson,  186. 

Records which a fornler justice of the peace can be required to deliver 
to the clerk of superior court are not limited to the civil and criminal dockets 
referred to in G.S. 7-130. Ibid. 

§ 2. Jurisdiction t o  Ente r  Judgment  
When an un~erified answer has been filed to a verified complaint, the 

clerk of superior court has no authority to enter a judgment by default and 
inquiry unless and until the unverified answer has been stricken. Bteed v. 
Cranford,  378. 

3 3. Probate  Jurisdiction 
The power of the clerk to set aside the probate of a mill in common form 

does not extend to grounds which should be raised by caveat. I n  r e  Bpinks, 417. 

COMPROMISE AND SETTLEMENT 

8 3. Practice and  Procedure 
Pleading of a release in plaintiff's reply to defendant's counterclaim con- 

stituted a ratification by plaintiff of the settlement by his insurance carrier 
with defendant and bars plaintiff's cause of action, and withdrawal of plain- 
tiff's reply did not constitute a revocation of the ratification. W h i t e  v. Perru, 36. 

COKSTITUTIONAL LAW 

8 4. Persons Entitled t o  Raise Constitutional Questions 
Constitutionality of an ordinance purporting to create a criminal offense 

may be challenged in an action to enjoin its enforcement when such relief is 
essential to property rights and the rights of persons against injuries which 
are irremedial. Mobile H o m e  Sales ?;. Tnmlinson,  289. 

Mobile home dealer has standing to challenge constitutionality of mil- 

nicipal blue law upon allegations that ordinance is being enforced by pre- 
l-enting mobile home dealers from offering mobile homes for sale on Sunday 
but is not being similarly enforced to prevent offering for sale conventionaI 
homes. Ibid. 

8 14. Morals and  Public Welfare 
Municipal blue law which prevents sale of mobile homes on Sunday but 

does not prevent such sale of conventional homes held constitutional. Y o b i l e  
D o m e  Sales v. Tornlinsorz, 289. 

A city ordinance regulating Sunday sales will be upheld as a valid exercise 
of the police power if the classifications created by the ordinance are  founded 
upon reasonable distinctions, affect equally all I~ersons within a particular 
class, and bear a reasonable relationship to the public health and welfare 
sought to be promoted. Ibid. 
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§ 21. Right to Security in Person and Property 
Defendants have standing to object to the validity of a search warrant 

for narcotics directed to the premises of a third person where they were 
both in the apartment with the seized evidence a t  the time of the search under 
the warrant. 8. v. Xilton, 425. 

26. Full Faith and Credit to Foreign Judgments 
Complaint was not subject to demurrer on ground plaintiff was claiming 

custody of an adopted child and attacked an adoption judgment of another 
state which was entitled to full faith and credit. Bonaaia v. Torreso. 21. 

Full Faith and Credit Clause of U.S. Constitntion does not prevent courts 
in this State from modifying child custody decree entered in another state 
where child is physically present in this State. I n  7e Iiluttx, 383. 

§ 29. Right to Trial by Duly Constituted Jury 
A defendant has a right to be tried by a jury from which members of his 

race have not been arbitrarily excluded. 8. v. Spencer, 282. 

9 30. Due Process in Trial 
Defendant was not denied right of speedy trial by delay of three and 

one-half months between arrest and trial. 6. v. JlcCloud, 132. 
Every person charged with a crime has absolute right to fair trial beforo 

impartial judge and unprejudiced jury. 8. v. McPherson, 160. 
The State has no right to appeal from order dismissing a prosecution on 

ground that defendant had been denied constitutional right to a speedy trial. 
S. v. Horton, 497. 

31. Right of Confrontation, Time to Prepare Defense, and Access to 
Evidence 
Defendant's motion for continuance on ground that he needed additional 

time to locate material witnesses held properly denied by trial court without 
prejudice to defendant's constitutional rights. S. 1;. Lewis, 178. 

Denial of indigent defendant's petition that he be authorized to employ 
specialists in the field of statistics who would aid him in his defense and who 
would be paid by the State or county, held not reversible error. Ibid 

dttorney retained to represent defendant a t  probation revocation hearing 
did not have fair opportunity to prepare defense, where defendant diligently 
tried while in jail to retain counsel but was unsuccessful in doing so until an 
hour before the hearing, and court denied motion for continuance made by 
defendant's counsel. S, v. Atkinson, 335. 

§ 32. Right to Counsel 
Defendant charged with violation of conditions of probation sentence is 

entitled to representation by an attorney. S. v. Atkinson, 355. 
Rules relating to counsel and waiver thereof in trial for misdemeanor 

amounting to serious offense. S. v. McClam, 477. 
In  an escape prosecution, i t  appeared from the record that defendant in- 

telligently and understandingly waived his right to counsel and entered a 
plea of guilty. S. v. Rogers, 572. 

8 36. Cruel and Unusual Punishment 
Punishment within statutory limits is not cruel and unusual. 8. u. Job* 

son, 53. 
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When no maximum time is fixed by statute, a n  imprisonment for two 
years will not be held cruel or unusual punishment. S. 2;. Spencer, 282. 

CONTRACTS 

2. Offer, Acceptance a n d  Mutuality 
An offer by mail carries with it an implied invitation to accept or reject 

the offer by mail. Goldman v. Parkland, 400. 
Fact that for some time after telegram containing essentials of a con- 

tract was sent the attorneys for the parties were engaged in drafting a written 
document which was to embody all terms agreed upon does not compel the 
conclusion that the minds of the parties had never met upon the essentials 
of a binding contract. Yaggg u. B.V.D. Co., 590. 

§ 7. Contracts i n  Restraint of Trade 
Contracts in partial restraint of trade a re  enforceable where the restric- 

tions are reasonably necessary to protect the legitimate interest of the coven- 
antee and are reasonable as  to time and area. Quadro Stations v. Cilley, 227'. 

No special distributorship relationship arose by implication out of the 
conduct of the parties in this case. Distributing Col-p. v. Parts, Inc., 483. 

§ 8. Contracts Relating t o  Courts 
Contract between physician and justice of the peace for the justice, under 

color of his office, to collect accounts owed the physician by his patients would 
be void. I n  re Robertson, 186. 

$j 12. Construction of Contracts 
The heart of a contract is the intention of the parties. Mears o. Con- 

struction Co., 614. 

§ 14. Contract f o r  Benefit of Third Persons 
Complaint does not state a cause of action by plaintiff finance company as 

third party beneficiary of collision insurance policy on automobile financed by 
plaintiff. Credit Co. 2;. Ins. Co., 663. 

17. Term and  Duration of Agreement 
A distributorship contract for an indefinite period is terminable a t  the 

will of either party upon reasonable notice, but where defendant refuses to 
make payment for goods furnished under such agreement, notice need not be 
given before bringing suit on the account. Distributing Oorp. v. Parts, Inc., 483. 

21. Performance a n d  Breach 
In  action by a subcontractor against a general contractor to recover dam- 

ages for breach of contract, instructions of trial court relating to the submis- 
sion of estimates to the general contractor and the payment of the estimates 
were proper. Mears v. Construction Co., 614. 

25. Pleadings, Burden of Proof, and  Issues 
Alleged promise by defendant insurance agent that plaintiff finance com- 

pany would be named as loss payee under a policy of collision insurance 
issued on an automobile which had been financed by plaintiff is heZd insufficient 
to support an action for breach of contract, there being no consideration for 
defendant's promise. Credit Co. 21. Ins. Co., 663. 
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5 5%. Competency and  Relevancy of Evidence 
Admission of subcontractor's testimony that his anticipated profit was 20% 

of the contract price was erroneous in action for breach of contract. Meam 
v. Construction Co., 614. 

5 27. Sufficiency of Evidence and  Nonsuit 
No special distributorship relationship arose by implication out of the 

conduct of the parties in this case. Distributing Corp. v. Parts, Inc., 4%. 
A party seeking to recovcr for gains prevented or lost profits must present 

cvidence rathcr than s1)eculatiom. M ~ a r s  v. Construction Co., 614. 

5 28. Instructions 
Trial court erred in instructing jury it  could return verdict for contract 

price, nothing or any amount between, without submitting separate issues 
based upon express contract and qilantum meruit. Roberts v. Herring, 65. 

§ 29. Mcasure of Damages for  Breach 
In an artion for breach of contract, the profits and losses must be de- 

termined according to the circumstances of the case and subject matter of 
the contract. Mears v. Comtructio.n Co., 614. 

UONTItOVE33SY WITHOUT ACTZON 

5 I. Nature and  Scope of Remedy 
The snficiency of a deed to convey titlc can be adjudicated by submission 

of a controversy without action. Land Corp. v. Styram, 25. 

5 2. Statement of Facts,  Hearings a n d  Judgment  
Upon submission of a controversy without action, the cause is for de- 

terminatiou cm agreed facts, and the facts admitted must be conclusive as  to 
present only bare qurstions of law for the court. Lanrl Gorp. v. Stflrolz, 25. 

CORBORATIONS 

5 1. Corporate Existence 
Wherr defendants dmicd thc corporate euistmce of plaintiff, copy of 

promissory notes introduced in evidcnce in which plaintiff payee was named 
a s  a coiporation provided sufficient evidence to support a finding that plain- 
tiff was a corporation. Wiclccs Corp. v. Zfodge, 529. 

5 I .  Liability of Oficers a n d  Agents to Third Persons f o r  Mismanage- 
ment, &and a n d  t h e  Like 

Trial court proprrly found that there had been no wrongful or fraudulent 
appropriation of assets of the corporation by defendant stockholders and di- 
rectors of the corporation. Undcrz~ood v. Stafford, 220. 

Allegations by judgment crcditor of corporatioil were insufficient to alleze 
cause of action based on theory that payments had been made to other cred- 
itors in which plaintiff had a right to share. Ibid.  

Where case was tried on theory that defendant stockholders wrongfully 
appropriatrd assets to their own use, plaintiff mny not on appeal urge a 
different theory based on contention that other creditors were improperly pre- 
ferred. Ibid. 
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§ 16. Issuance of Stock by Corporation 
Plaintiff hiled to prove allegations that defendant directors are liable 

to corporation for failure to issue its stock for a valuable consideration or to 
issue any stock. Underwood v. Stafford, 220. 

9 23. Deeds and Conveyances 
Contract for sale of property by a corporation was not invalid because 

not approved by the corporation's board of directors. Yaggy v. B.V.D. Go., 590. 

8 30. Claims and  Priorities 
Allegations by judgment creditor of corporation were insufficient to allege 

cause of action based on theory that payments had been made to other 
creditors in which plaintiff had a right to share. Underwood v. Staflord, 220. 

COSTS 

8 3. Taxing of Costs i n  Discretion of Court 
I n  action for injunction to prevent violation of restrictive covenants, tax- 

ation of costs against plaintiff is within the court's discretion. Builders, Inc. 
v. Hollar, 14. 

5 2. Jurisdiction of Courts i n  General 
While party may obtain legal or equitable relief. or both, in the same 

court, he must allege facts upon which court may grant such relief. Leffezo 
v. Owell, 333. 

6. Appeals to Superior Court f rom t h e  Clerk 
Where on appeal from an order of the clerk entered in his probate juris- 

diction there were no specific exceptions to the clerk's findings of fact, the 
superior court was limited to review of the record for errors of law therein. 
I n  re  Spinl~s, 417. 

5 9. Jurisdiction of Superior Court After Orders o r  Judgments of An- 
other  Superior Court  Judge  
The sustaining by a superior court judge of a demurrer with leave to 

amend does not preclude another superior court judge from thereafter ruling 
on a demurrer to the amended pleadings. White v. Perry, 36. 

District court judge had power to set aside a purported consent judgment 
entered by another district court judge cn ground that defendant and her at- 
torney had not consented thereto. Shore v. Shore, 197. 

No appeal lies from one district court judge to another, but appeals in 
civil cases must be from the district court to the ,4ppellate Division of the 
General Court of Justice. Johnvon v. Johnson, 310. 

Where superior court judge sustained demurrer to the complaint and al- 
lowed plaintiff 30 days in which to file an amended complaint, another juctge 
of superior court was without authority to dismiss plaintiff's amended coni- 
plaint on the ground that it  failed to state a cause of action. TiyAts 2;. Hos- 
iqty Co., 369. 

8 11.1. Practice and  Procedure i n  District Court 
No appeal lies from one district court judge to another, but appeals in  



ANALYTICAL IhTDEX 

CQUKKTS - Continued 

civil cases must be from the district court to the Appellate Dirision of the 
General Court of Justice. Johnson 1;. Johmotz, 316 

Order of a district court judge awarding custody of children .to the 
mother became the law of the case when the father did not appeal, and three 
other district court judges were without authority to enter subsequent orders 
relating to the custody. Ibid .  

The Court of Appeals disapproves of the "judge shopping" procedures in 
a child custody case, whereby four of the five district judges in a judicial 
district heard separate fragments of the lawsuit within an eight-month period. 
Ibid. 

A party is held to have n-aived the right to jury trial in the district 
court by failing to file a r i i t ten demand for jury trial within 10 days after 
the entry of superior court judge's order tramferring the cause to the district 
court. Kelly v. Davenport, 670. 

g 14. Jurisdiction of Inferior Courts 
Where defendant ~ v a s  brought before municiprtl-county court upon warrant 

charging felonious credit card fraud, court had jurisdiction to accept defend- 
ant's plea of guilty of the lesser included offense of misdemeanor credit card 
fraud. X. G. Caudle, 276. 

The Legislature vested administratire power in the chief district judges 
in its anticipation of procedural quagmires resulting from multi-judge districts. 
Johnson v. Johnson, 310. 

§ 15. Criminal Jurisdiction of Juvenile Courts 
Provisions of rformer] G.S. 110-21 defining jurisdiction of juvenile courts 

held not unconstitutional for vagueness. S .  v. Sparrow, 107. 

8 17. Justices of the  Peace 
Contract between physician and justice of the peace for the justice, under 

color of his office, to collect accounts owed the physician by his patients, if 
made, would be void. I n  re Robertson, 186. 

Statutes requiring justice of the pence to deliver his records to the clerk 
of superior court upon expiration of his term of office and giving clerk power 
to compel such delivery were not impliedly repealed by the abolishment of the 
ofice of justice of the peace. Ib id .  

Records which a former justice of the peace can be required to deliver 
to the clerk of superior court are not limited to  the civil and criminal dockets 
referred to in G.S. 7-130. Ibid .  

CRIMINAL LAW 

9 I. Nature and  Elements of Crime 
Few words possess the precision of mathematical symbols, and no more 

than a reasonable degree of ce~tainty in a statute or regulation making an 
act a criminal offense can be demanded. S. v. mar ti?^, 532. 

A reg-ulation of the Wildlife Resources Commission making it  unlawful 
"to snag fiqh," with no definition of the term "snag," is roid for vagueness and 
uncertainty. Ibid .  

A defendant may be proqecuted and punished. after the effective date of 
the 1969 amendment to G.S. 14-.34, for the violation of G.S. 11-54 as it  existed 
prior to the effective date of the 1969 amendment. S. v. Melton, 721. 
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9. Aiders and Abettors 
When two or more persons aid or abet each other in  the commission of 

a crime, all are principals and equally guilty. 8. v. Holloway, 147. 

§ 16. Status of Offense; Cloncurrent and  Exclusive Jurisdiction 
Where defendant was brought before a municipal-county court upon war- 

rant charging a felony, court had jurisdiction to accept defendant's plea of 
guilty of a lesser included offense which was a misdemeanor. 8. v. Caudle, 276. 

g a3. Plea  of Guilty 
The fact that defendant revealed his prior criminal record on voir dire 

in the absence of the jury does not support his contention that he was thereby 
forced to plead guilty on the ground that he believed his criminal record would 
be submitted to the jury. 8. v. Godwin, 62. 

Failure of trial court to find as fact and adjudicate that defendant's plea 
of guilty was freely, understandingly and voluntarily made mas not prejudicial 
error where the court's questioning of defendant under oath and affidavit 
executed by defendant show the plea was so entered. S. v. Johnson, 53. 

The fact that trial court accepted defendant's plea of guilty without in- 
quiring if defendant knew the possible consequences of the plea does not con- 
stitute error. 8. 2;. Ray, 129. 

Appeal from guilty plea brings up for review only question of whether 
facts charged and admitted by the plea constitutes an offense punishable under 
the laws and constitution. 8. v. Caudle, 276. 

Judgment imposed upon defendant's plea of guilty to the felonies of break- 
ing and entering and larceny held affirmed. S. 9. McClam, 477. 

g 93. Fac ts  i n  Issue and  Relevant t o  Issues i n  General 
Trial court properly struck unresponsive and irrelevant testimony that 

"we were talking about the police harassment we had been having." 8. a. 
Sparrow, 107. 

9 84. Evidence of Defendant's Guilt of Other Offenses 
In  incest prosecution, trial court properly admitted testimony that de- 

fendant had had intercourse with prosecutrix on previous occasions. 8. v. 
Perkins, 675. 

Trial court did not commit prejudicial error in failing to strike testimony 
which possibly indicated other offenses for which defendant was not being 
tried, since refusal to strike the testimony could not have affected the out- 
come of the trial. S. 9. McCZoud, 132. 

g 42. Articles and Clothing Connected With t h e  Crime 
Defendant's connection with certain tools and other articles found in car 

owned and operated by another person was sufficiently established by defend- 
ant's confession to render them inadmissible against defendant. 8. v.  Mc- 
Cloud, 132. 

Knife allegedly used in armed robbery was sufficiently identified for ad- 
mission in evidence where robbery victim testified the knife was like the one 
he was threatened with. 8. 9, Ashford, 320. 

In armed robbery prosecution, trial court properly admitted trousers worn 
by robbery victim. Ibid. 
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In  prosecution for malicious injury to property by cutting automobile tires 
with a knife, trial court properly admitted testimony that knife had small 
streaks running up and down the blade which smelled like rubber. 8. 9;. 

Loelclear, 375. 

§ 43. Photographs 
The trial court is not required to  restrict the admission of a photograph 

absent a request that its admission be restricted. 8. v. Ashford, 320. 
I n  armed robbery prosecution, trial court properly admitted photograph 

of victim's swollen arm taken a few days after the robbery. IWd. 
A photograph of deceased taken immediately after the autopsy that was 

performed four days after the alleged shooting, held admissible. 8. v. 
Curtis, 707. 

§ 46. Flight of Defendant as Implied Admission 
Flight of a person after a crime has been committed is a circumstance 

to be considered with other circumstances in determining his guilt or inno- 
cence. 8. u. Kirby,  366. 

Evidence of defendant's flight was properly submitted to the jury and 
trial court's instruction thereon did not constitute a n  expression of opinion. 
Ibid. 

9 50. Expert and  Opinion Testimony i n  General 
Denial of indigent defendant's petition that he be authorized to employ 

specialists in the field of statistics who would aid him in his defense and who 
would be paid by the State or county held not reversible error. 8. v. Lewis, 178. 

Trial court properly admitted testimony that small dark streaks on knife 
blade smelled like rubber. 8. v. Loelclear, 375. 

§ 60. Fingerprint Evidence 
Fingerprint cards made in 1948 and 1955 and containing fingerprint im- 

pressions of a named individual were not hearsay and were properly admitted 
in evidence, where an employee of the police department testified that he was 
in charge of the department's fingerprint records and that the fingerprint cards 
had been in the custody of the department. 8. v. Lewis, 178. 

§ 64. Evidence a s  to Intoxication 
I n  drunken driving prosecution, trial court committed prejudicial error 

in admitting testimony of breathalyzer test results where there was no evideuce 
tending to show that such test (1) was performed according to methods ap- 
proved by the State Board of Health and (2) was performed by an individual 
possessing a valid permit issued by the Board. 8. v. Caviness, 541. 

Testimony by witness that he had graduated from the "school for breath- 
alyzer operators put on by the Community College in Raleigh" and that he 
had a "license to administer the breathalyzer" was insufficient to show that 
the witness has a valid permit issued by the State Board of Health to ad- 
minister such tests. Ibid. 

5 66. Evidence of Identity by Sight 
Where i t  appears during the course of a criminal trial that the accused's 

right to be represented by counsel was violated a t  an out-of-court lineup iden- 
tification, the admission in evidence of an in-court identification of the ac- 
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cused is erroneous unless the trial court determines on voir dire that the in- 
court identification had a sufficiently irdegendcnt origin and was not the re- 
sult of the illegal out-of-court confrontation. S. v. H u f f m n ,  92. 

Voir dire testimony by 5ictirn of attempted rape is held suficient to sup- 
port the trial court's finding that her in-court identification of defendant a s  
her assailant was based upon her observation of defendant a t  the crime scene 
and was not the rrsult of viewing a singlc photograph of defendant shown 
her by the police or of viewing defendant in a pollce station elevator without 
his knowledge and while he was unrepresented by counsel. Ibid. 

Findings by trial court that robbery victim's in-court identification of dr- 
fendant was based on vlctim's observations of delendant during the robbery 
and not on a subsequent identification from photographs, held supported by 
clear and convincing evidence. X. v. ,!i4cPherson, 100. 

5 71. "Short-hand" Statement of F a c t  
Trial court properly admitted testimony that small dark streaks on knife 

blade smelled like rubber. X. v. I~ockZear, 375. 

# 75. Test of Voluntarinass of Confession; Admissibility 
Trial court properly admitted testimony by police oificer concerning or:tl 

confession made by defendant upon voir dire findings supported by competent 
evidence that defendant was given the Mirarrdu warnings and that his state- 
ments were freely, voluntarily and ~~nderstandingly made. S. v. McC'loud, 132. 

Defendant's rontention that his confession was rendered inadmissible be- 
came his initial arrest was unlawful is without merit. Ibid. 

g 76. Determination a n d  Effect of Admissibility of Confession 
Where the trial court made detailed findings on voir dire as to the giv- 

ing of Miranda warnings to defendant prior to his confession, it was not 
essential that the court make further detailed findings as to all of the otiier 
circumstances of the interrogation in the absence of any conflict in the voir 
dire evidence. X.  v. McCZortd, 132. 

Defendant's contention that trial court was required to find his confes- 
sion was coerced because hc was being held under excessive bail and his pre- 
liminary hearing was delayed held without merit. Ibid. 

Where there is no conflict in evidence presented a t  voir dire hearing to de- 
termine admissibility of a confession, it is not essential, although it is desir- 
able, that the judge make findings of fact. Ibid. 

Where defendant testified on voir dire that he was dizzy and "dope-like" 
from drinking cough syrup, trial court committcd prejudicial error in failing 
to inalre findings of fact in support of its conclusion that defendant's confes- 
sion was made freely and voluntarily. S. 0. Dennis, 390. 

Ilefendant's in-custody statements to an officer were properly admitted 
in evidence where the trial court conducted a void dire hearing and made the 
proper findings of fact and conclusions. S. v. Frecman, 571. 

# 77. Admissions a n d  Declarations 
Testimony by State's witness that he told the investigating officer, while 

he and defendant were sitting in the oiiicer's car, that defcndant was the 
driver of the car in which deceased received his fatal injuries, held admissible. 
S. v. Locklear, 403. 
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§ 80. Records a n d  Private  Writings 
Fingerprint cards containing fingerprint impressions of a named indi- 

vidual were not hearsay and were properly admitted in evidence. S. w. Lewis, 
178. 

Wherever a public officer is required or authorized to keep a record of his 
official transactions and observations, the record ao kept is admissible as evi- 
dence of the facts recorded which are within the scope of the authority or 
duQ. Ibid. 

§ 84. Evidence Obtained by Unlawful Means 
Entry by lam officers into the house occupied by defendants was lawful 

and e17idence obtained as a result of the entry mas properly admitted, where 
law officers knocked on the front door and were told to "come in" by an occu- 
pant of the house, end the officers had in their possession a "juvenile sum- 
mons" issued b~ the district court to be served on a minor who r a s  in the 
house. S. v. Sparrow, 107. 

Tools and other articles admitted in evidence were not gained by illegal 
search q7ithout a warrant where officers observed most of the tools on the floor 
of a car, the officers immediately placed the owner and sole occupant of the 
car under arrest for possession of burglary tools, and as incident to such ar- 
rest the officers further searched the car and discovered money and other 
stolen articles in the glove compartment. S. v. JlcCZoud, 132. 

Evidence obtained under search warrant issued without proper establish- 
ment of probable cause must be excluded in a State court proceeding. S. c. 
Jfilton, 425. 

§ 86. Credibility of Defendant 
Defendant who takes the stand is subject to cross-examination as to con- 

victions and indictments for prior criminal offenses. 8. w. McCloud, 132; S. 
w. Haith, 552. 

3 88. Cross-examination 
In  drunken driving prosecution. trial court erred in ruling that arresting 

officer could cot be questioned on cross-examination regarding any statement 
made by defendant a t  the time of arrest unless defendant first took the stand 
and testified. S. w. RoyaZ, .559. 

§ 89. Credibility of Witnesses; Corroboration a n d  Impeachment 
Slight rariances betm-een corroboratire testimony by police officer and 

testimony by rictim of attempted rape do not render the officer's testimony 
inadmissible. R. v. Huffman, 92. 

Trial court did not err in refusing to strike testimony of deputy sheriff 
offered to show prior consistent statements by two State's witnesses which did 
not in fact corroborate testimony of one of the witnesses. S. v. Locklear, 375. 

§ 91. Time of Trial and  Continuance 
Defendant's motion for continuance on ground that he needed additional 

time to locate material witnesses held properly denied by trial court without 
prejudice to defendant's constitutional rights. S. w. Lewis, 178. 

Trial court erred in refusing to allow defendant's motion for continuance 
of probation revocation hearing where defendant had been able to retain coun- 
sel only an hour before the hearing. 8. v. Atkinson, 356. 
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9 92. Consolidation of Counts 

Trial court had discretion to consolidate for trial charges of felonious as- 
sault against two defendants. S. v. Haith, 532. 

8 97. Introduction of Additional Evidence 
Trial court did not abnse its discretion in allowing the State to- recall a 

witness after the State had rested its case and after defendant's motion for 
nonsuit had been denied. 8. 2;. Oattison, 70. 

§ 98. Custody of Witnesses 
Sequestration of witnesses during trial rests solely in the discretion of 

the trial judge. 8. v. Sparrow, 107. 

9 99. Conduct of Court  and  Its Expression of Opinion on  Evidence Dur- 
ing Trial 
In  the exercise of its right to control and regulate the conduct of the trial, 

a court may on its own motion exclude or strike evidence which is wholly in- 
competent or inadmissible. S. v. YcPherson, 160. 

Unflattering exchanges during the course of a trial, including trial court's 
remark to counsel "why don't you go in the paint business," held not prej- 
udicial to defendant. Ibid. 

Trial court did not comment on weight of evidence when, after defendant 
stated on cross-examination that police officer had lied in his testimony, court 
directed defendant to refrain from such characterization and upon defendant's 
reply of "I'm sorry, he asked me," the court further stated, "You heard me, 
too, didn't you?" S.  a. Sparrow, 107. 

In prosecution for assault with intent to commit rape, trial court did not 
express opinion on evidence by asking the prosecutrix to repeat, explain or 
clarify portions of her testimony. S.  v. Huffman, 92. 

Trial court may properly ask a witness clarifying questions. 8 .  v. New- 
some, 525; S. v. Zimmerman, 522. 

Where defendant's counsel improperly argued to the jury that in other 
drunken driving cases tried the same week the breathalyzer indicated .29 or 
.30 while defendant's test showed only .15, trial court expressed an opinion 
in commenting that his own recollection was that results introduced in other 
cases indicated .18 or .19. S. v. Royal, 559. 

Trial court did not commit prejudicial error in remarks made in absence 
of the jury upon being told of defendant's dissatisfaction with court-appointed 
counsel. 8. a. Perkins, 675. 

Trial court did not express an opinion on the evidence in instructing de- 
fendant to answer a question "correctly." D i d .  

gj 102. Argument a n d  Conduct of Counsel o r  Solicitor 
Defendant was not prejudiced by trial court's instruction to counsel with 

reference to his argument to the jury. 8 ,  v. Huffman, 92. 
Trial court did not err in denial of defendant's motion to have the court 

reporter record the solicitor's closing argument to the jury. S. v. Sparrow, 107. 
I t  will be assumed there was no improper argument where there were no 

objections by opposing party and trial court found no impropriety. Ibid. 
Argument of counsel outside the record ordinarily will be cured by the 

court's action promptly sustaining objection to the argument and cautioning 
the jury not to consider it. 8 .  v. Royal, 559. 
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Argument of defense counsel that breathalyzer indicated .29 or .30 in other 
drunken driving cases tried same week while defendant's test showed only 
.I6 was improper. Ibid. 

In this incest prosecution, defendant was not prejudiced by the solicitor's 
attempts to get into evidence State's exhibits which were identified as  letters 
from defendant where the court sustained defense objections to their intro- 
duction. S. v. Pwkins, 675. 

§ 104. Consideration of Evidence on  Motion t o  Nonsuit 
Rules relating to motion for nonsuit in a criminal case. S. v. Locklear, 493; 

S. v. Zimmerman, 522. 

8 112. Instructions on  Burden of Proof and Presumptions 
In  absence of request, trial judge is not required to define term "reason- 

able doubt" in charging jury in criminal case. s. G. Brown, 372. 
Trial court's instructions properly placed burden of proof on the State to 

satisfy the jury of defendant's guilt beyond a reasonable doubt. 8. v. New- 
some, 525. 

§ 113. Statement of Evidence a n d  Application of Law Thereto 
In  a consolidated trial of two defendants for unlawful possession of nar- 

cotics, the charge, when considered as a whole, made it clear to the jury that  
the guilt or innocence of each defendant was to be determined separately. 8. 
v. Staley, 345. 

Trial court was not required to define the word "corroborate" in its in- 
structions. 8, v. Mitchell, 49. 

9 114. Expression of Opinion by Court on  Evidence in t h e  Charge 
Trial court's instruction on flight of defendant did not constitute an ex- 

pression of opinion. S. v. Kdrby, 366. 
Trial court did not commit prejudicial error in referring to "this rather 

disagreeable case" in the instructions. S. v. Pwkins, 675. 

§ 115. Instructions on  Lesser Degrees of Crime 
Where there is evidence that would support a lesser degree of the crime 

charged, a defendant is entitled to have the question of his guilt of the lesser 
crime submitted to the jury. 8. v. Holloway, 147. 

9 118. Charge o n  Contentions of t h e  Parties. 
Where the misstatement of a contention upon a material point includes 

an assumption of evidence unsupported by the record, the misstatement must 
be held prejudicial, notwithstanding the absence of timely objection. S. v. 
Bradshaw, 97. 

I n  prosecution for rape of a ten year old child, trial court erred in in- 
structing jury that the State contended that no other male person could have 
committed the offense, if it were committed, where there was no evidence to 
support such an instruction. Ibid. 

§ 127. Arrest of Judgment  
Defects which appear only by aid of the evidence cannot be the subject 

of a motion in arrest of judgment. S. v. Ray, 129. 
Defendant's motion in arrest of judgment on the ground that more than 
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10 days had elapsed from the date of his trial in district court to the time of 
his appeal to superior court and that superior court consequently had no juris- 
diction of the case, held properly denied. Ibid. 

8 125. Discretionary Power of Court to Set  Aside Verdict a n d  Order 
Mistrial 
Trial court did not err in denial of defendant's motion for mistrial made 

immediately before selection of the jury when deputy sheriff brought a rifle 
and coat into courtroom in presence of prospective jurors. S. v. Williams, 51. 

§ 132. Setting Aside Verdict a s  Contrary t o  Weight of Evidence 
Motion to set aside verdict as against greater weight of the evidence is 

addressed to the discretion of the trial court. 8. a. Parker, 191; 8 ,  G. Ash- 
ford, 320. 

8 138. Severity of Sentence a n d  Determination Thereof 
In cases involving petty misdemeanors which are  appealed from the dis- 

trict court to superior court, imposition of a more severe sentence by the su- 
perior court judge does not violate defendant's due process or Sixth Amend- 
ment rights. S. v. Sparrow, 107; 8 .  v. Spencer, 282. 

Although a defendant is not entitled to credit for time spent in jail 
awaiting trial because of his inability to post bond, the defendant on the re- 
trial of the instant case was entitled to credit for time served on the prior 
sentence and for time held in custody pending appeal. S. v. Lewis, 178. 

When no maximum time is fixed by statute, sentence of imprisonment 
for two years will not be held cruel or unusual. S, v. Epencer, 282. 

-4 defendant granted a new trial for the offense of issuing worthless 
checks is entitled to the defense of the statutory amendment enacted subse- 
quent to his original trial, which amendment mitigated the punishment for such 
offense. 8. 2;. McCZarn, 477. 

Defendant is not entitled to credit on his sentence for time spent in cus- 
tody in lieu of bond while awaiting trial, for time spent in custody during a 
commitment to a state hospital for mental evaluation, or for time spent in 
custody pending appeal prior to 22 April 1969. S. v. Walker, 548. 

A defendant may be prosecuted and punished, after the effective date of 
the 1969 amendment to G.S. 14-54, for the violation of G.S. 1454 as it  existed 
prior to the effective date of the 1969 amendment. X. v. Melton, 721. 

8 140. Concurrent and  Cumulative Sentences 
Where the first of three consecutive sentences is set aside for invalidity, 

the second sentence commences as of the first day of the term when it  was im- 
posed. 8 .  v. McClam, 477. 

8 142. Suspended Sentences and Judgments  
The execution of a judgment in a criminal case may be suspended upm 

prescribed conditions only with the defendant's consent, express or implied. 
S. v. Zirnmerman, 622. 

§ 143. Revocation of Suspension of Judgment  o r  Sentence 
Finding that defendant violated term of suspension by being $800 in ar-  

rears in restitution payments is insutficient to support court's conclusion that 
the violation mas without just cause or excuse. S.  'L;. Caudle, 276. 
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Defendant charged with riolation of condition of probation sentence is en- 
titled to representation by an attorney. S. u. Atkinson, 355. 

Attorney retained to represent defendant a t  probation revocation hearing 
did not hare opportunity to prepare a defense where defendant diligently en- 
deavored while in jail to retain counsel but was unsuccessful until an hour 
before the hearing, and the court denied motion for continuance of the hearing 
made by defendant's counsel. Ibid. 

A defendant on probation is entitled to notice and hearing before his pro- 
bation can be revoked. S. c. Yozc~g, 393. 

A rerified report of the probation officer is competent evidence. Ibid. 

g 144. Modification and Correction of Judgment in Trial Court 
Where judgment in the record on appeal is different from sentence pro- 

nounced in open court as s h o ~ n  by original transcript, cause is remanded to 
have judgment corrected to conform to seiltence actually pronounced. S. o. 
Brown, 372. 

3 146. Nature and Grouilds of Appellate Jurisdiction of Court of Ap- 
peals in Criminal Cases 
The face of the record supported defendant's conviction upon his plea of 

guilty. X. o. F-om, 55. 
Where defendant enters a plea of guilty, his plea presents for review only 

error appearing on the face of the record. S. v. Ray,  129. 
Rules of Court of Appeals are mandatory and not directory. S. v. Black. 

324. 

§ 148. Judgments Appealable 
An appeal from an order denying defendant's motion to dismiss the mar- 

rants and from an order remanding the case to a recorder's court is an an- 
peal from interlocutory orders and the appeal is subject to dismissal. S. C. 
Black, 324. 

For all practical purposes there is an unlimited right of appeal from any 
k a l  judgment of superior court or district court in civil and criminal cases. 
Ibid.  

149. Right of State to Appeal 
The State has no right to appeal from order dismissing a prosecution on 

ground that defendant had been denied constitutional right to a speedy tri:ll. 
S. v. Horto?~, 497. 

154. Oase on Appeal 
I t  is not required that argument of counsel be included in the record on 

appeal. S. v. Sparrow, 107. 

5 155.3. Docketing of Transcript of Record in Court of Appeals 
Defendant's appeal is subject to dismissal where the record on appeal mas 

not docketed within 90 days after date of judgment, nor was there any order 
extendidng the time for docketing record on appeal. 8. ?j. Alphiaz, 60; f l. o. 
Fulk, 68; S. v. Stocall, 73. 

Where more than eight months had elapsed from date of judgment ap- 
pealed from, judge of superior court had no power to enter an order purporb 
ing to extend time for docketing of record on appeal. S. v. Alphin, 60. 



756 ANALYTICAL INDEX 17 

CRIMINAL LAW - Continued 

Appeal is subject to dismissal where record on appeal was docketed 237 
days after entry of judgment appealed from. 8. v. Brown, 372. 

§ 156. Certiorari 
Where time for docketing record on appeal in the Court of Appeals has 

expired, defendant's proper remedy is to iile a petition for certiorari. 8. B. 
Alphin, 60. 

§ 157. Necessary Par t s  of Record m o p e r  
Order of the Court of Appeals allowing defendant's petition for certiorari 

is a necessary part of the record on appeal. R. v. Jackson, 386; 8. v. Bliz- 
zard, 395. 

Record proper in armed robbery prosecution consists of the indictment, 
plea of not guilty, verdict and judgment. S. v. Gv~un, 397. 

5 159. F o r m  a n d  Requisites of Transcript 
In a consolidated prosecution, it was improper to file separate records and 

briefs in the Court of Appeals. 8. v. Alphin, 60. 
Exceptions which appear nowhere in the record except in the purported 

assignments of error will not be considered. 8. v. Black, 324; S. v. Young, 393. 

§ 161. Exceptions and  Assignments of Er ror  Generally 
An appeal itself is an exception to the judgment and presents the face 

of the record proper for review. 8. v. Carter, 74; S. v. Young, 393; 8. v. 
Gwyn, 397; S. v. McClam, 477; 8. v. Rogers, 572; 8. v. Johnson, 574. 

5 162. Objections, Exceptions and  Assignments of E r r o r  t~ Evidence 
An exception will not be considered on appeal where an objection was sus- 

tained, unless the record discloses what the witness would have said if he had 
been permitted to answer. S. 2;. Huffman, 92. 

Trial court did not err in striking unresponsive and irrelevant testimony 
that "we were talking about the police harassment we had been having." S. 
v. Sparrow, 107. 

§ 163. Exceptions and  Assignments of Er ror  to Charge 
Assignments of error based on exceptions to entire charge are broadside 

and ineffectual. S. v. Williams, 51. 
The appropriate time for taking an exception to the charge of the court 

is within the time allowed for the preparation of the case on appeal. S. v. 
Newsome, 525. 

Only such exceptions to the charge as appear in the record on appeal can 
be made the basis for appellate relief. Ibid. 

Objections to the statement of contentions are waived unless made before 
the jury retires. Ibid. 

9 165. Exceptions and  Assignments of Er ror  t o  Remarks of Court and  
Argument of Solicitor 
Defendant was not prejudiced by trial court's instruction to counsel with 

reference to his argument to the jury. 8. v. Huffman, 92. 
Trial court did not err in deniaI of defendant's motion to have the court 

reporter record the solicitor's closing argument to the jury. 8. v. Sparrow, 107. 
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3 166. The Brief 
In a consolidated prosecution, it was improper to file separate records and 

briefs in the Court of Appeals. 8. v. Alphin, 75. 
Exceptions and assignments of error not set out in the brief and properly 

numbered are  ineffectual. 8. v. Black, 324. 
Failure of defendant to file his brief in the Court of Appeals on time 2nd 

his failure to deliver a copy of the brief to the Attorney General will subject 
the appeal to dismissal. Ibid. 

Exceptions in the record not set out in the brief and not supported by 
argument or citations of authority mill be taken as abandoned by defendant. 
8. v. Kirby, 366; 8. v. Brown, 372. 

3 168. Harmless a n d  Prejudicial E r r o r  i n  Instructions 
New trial is necessary where court charges correctly a t  one point and in- 

correctly a t  another. S. z;. Oollins, 67. 
Where the trial court in the original larceny and burglary prosecution 

committed reversible error in its instruction on the presumption of guilt aris- 
ing from the unexplained possession of recently stolen property, failure of the 
court on retrial to charge on the presumption could not be prejudicial to de- 
fendant, the court having eliminated any possibility of error. S. v. Jackson, 
386. 

§ 169. Harmless a n d  Prejudicial E r r o r  i n  Sdmission o r  Exclusion of 
Evidence 
Trial court did not commit prejudicial error in failing to strike testi- 

mony which possibly indicated other offenses for which defendant was not be- 
ing tried, since refusal to strike the testimony could not have affected the out- 
come of the trial. S. v. McCZoud, 132. 

Action of the trial court in sustaining State's objection to cluestions asked 
by defendant's counsel mill not be held prejudicial error where record fails to 
show what reply of witness would hare been. S. v. Sparrow, 107. 

Refusal of trial court to grant defendant's motion to permit the prosecut- 
ing witness to state what his testimony mould have been had he been per- 
mitted to answer defendant's question on cross-examination held not prej- 
udicial in this case. S. v. McPhe~son. 160. 

Failure of trial court to strike uncorroborative testimony was not prej- 
udicial error where testimony was merely cumulative of testimony given by 
another witness. S. v. Locklear, 375. 

Exclusion of evidence cannot be reviewed on appeal when the record does 
not disclose what the excluded evidence would have been. 8. v. Curtis, 707. 

3 170. Harmless a n d  Prejudicial E r r o r  i n  Remarks of Court a n d  Argu- 
ment  of Solicitor 
I t  will be assumed there was no improper argument where there were no 

objections by opposing party and trial court found no impropriety. 8. v. Spnr- 
row, 107. 

Unflattering exchanges in the course of a trial, including remarks of the 
trial court to counsel, "Why don't you go in the paint business," held not 
prejudicial in this case. S. v. McPherson, 160. 

Where defendant's counsel imp.roperly argued to jury that in other drunken 
driving cases tried the same week the breathalyzer indicated .29 or .30 while 
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defendant's test showed only -15, trial court erred in commenting that his own 
recollection was that results introduced in other cases indicated -18 or .I9 in- 
stead of instructing jury to disregard the improper argument. S. v. Royal, 569. 

In  prosecution for drunken driving, jury should have been instructed xot 
t o  consider argument of defense counsel or solicitor as  to what the evidence 
was in other drunken driving cases, how successful the officers had been in 
similar cases, or how other defendants had pleaded to similar charges. Ibid. 

Argument of counsel outside the record ordinarily will be cured by the 
court's action promptly sustaining objection to the argument and cautioning 
the jury not to consider it. Ibid. 

Trial court did not commit prejudicial error in referring to "this rather 
disagreeable case" in the instructions. S ,  v. Perkins, 675. 

9 177. Determination and  Disposition of Cause 
Where the sentence exceeded statutory maximum and where indigent de- 

fendant entered plea of guilty to the felony of issuing worthless checks with- 
out a finding of voluntary waiver of counsel, the Court of Appeals vacated the 
judgment and granted defendant a new trial. S. v. McClam, 477. 

Where sentence of imprisonment exceeds the statutory maximum, the 
sentence is vacated and the cause remanded for proper sentence. 8. u. Zimrner- 
man, 522. 

Cause is remanded to superior court for correction of judgment to show 
the offense to which defendant entered a plea of nolo contendere. 8. T. 
Walker, 548. 

178. Law of t h e  Case 
Decision of the Supreme Court on a prior appeal of defendant's larceny 

conviction was conclusive on issue of nonsuit in his appeal of retrial to the 
Court of Appeals. S. v. Jackson, 386. 

DAMAGES 
3 11. Punit ive Damages 

Punitive damages are recoverable for wanton conduct. Plummer u. Henry: 
84. 

1 Competency of Evidence o n  Issue of Compensatory Damages 
I n  action for injury to land, plaintiff's testimony relating to lcss of jn- 

come from loss of roomers held incomplete and speculative. Bradley u. Tem- 
aco, 300. 

DEDICATION 

3 1. Nature, Methods and  Elements of Dedication 
A dedication must be made to the public and not to part of the public. 

Land Corp. v. Styron, 25. 

Where subdivision lot was sold by reference to  a map on which the word 
"park" appears, equity will not compel defendant to comply with a contract 
for the sale of the lot until other parties who have purchased with reference 
to the map have been brought into the action a s  necessary parties and their 
rights determined with respect to the park. IbZd. 
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§ 7. Delivery, Acceptance a n d  Registration 
A deed passes title only upon its delivery. Newel1 v. Edwards, GO. 
Before delivery, grantor may make such alterations in the instrument a s  

he chooses; after delivery a deed may be changed with consent of the parties 
and may be redelivered, but absent such redelivery, transfer of title cannot 
be effected by substituting the name of another person for that of the grantee 
who was designated in the deed. Ibid. 

Evidence held sufficient for jury in action to set aside deed in which de- 
fendant was named grantee where it tends to show that grantor did not con- 
sent to change in grantees. Ibid. 

Neither registration nor continued existence of the physical deed is nec- 
essary to continued existence of grantee's title. Ibid. 

§ 19. Restrictive Covenants, Generally 
Restrictive covenants are not favored and are  to be strictly construed 

against limitation on use. Builders, Inc. v. Hollar, 14. 
Construction of garden utility shed does not violate restrictive covenant 

providing that no structure shall be erected, placed or permitted to remain on 
any lot other than one detached single family dwelling. Ibid. 

A restrictive covenant between grantor of a lot and the grantee, the pre- 
decessor in title to an oil company, providing that a four acre tract adjoining 
the lot will not be used for the sale or advertising of any petroleum products 
for 25 years, which covenant was executed contemporaneously with the con- 
veyance to the grantee of the lot as a filling station site, held legally enforce- 
able by the oil company and is not in violation of the statute prohibiting 
monopolies. Quadro Stations v. Cilley, 227. 

Covenants restricting the use of property for purposes competitive with 
those of the covenantee are generally enforceable where they involve only 
partial restraints of trade and are rensonably limited a s  to duration and area. 
Ibid. 

Restrictive covenants in a deed are enforceable against subsequent pur- 
chasers of the original parties. Ibid. 

Restrictive covenants cannot be established except by an instrument of 
record containing adequate words so unequivocally evincing the party's in- 
tention to limit the free use of the land that its ascertainment is not dependent 
on inference, implication or doubtful construction. Marrone w. Long, 451. 

8 $20. Restrictive Covenants a s  Applied to Subdivision Development 
Where subdivision lot was sold by reference to a map on which the 

word "parlr" appears, equity will not compel defendant to comply with a con- 
tract for the sale of the lot until other parties who have purchased with 
reference to the map have been brought into the action as  necessary parties 
and their rights determined with respect to the park. Land Corp. w. Sturon, 25. 

Where there is a uniform scheme or plan, owners of all lots in the sub- 
division are necessarily interested parties in any action against or by another 
lot owner where a mutual covenant, such as a restrictive covenant for resi- 
dential use, is in dispute, and all persons having a right to enforce the cor- 
enants inter se or otherwise should be made parties. Building Co, v. Pea- 
w c k ,  77. 

A valid restrictive covenant is neither nullified nor superseded by the 
adoption of a zoning ordinance. Ibid. 
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Limited uses for non-residential purposes of two lots in  a subdivision do 
not estop owners of other lots from asserting their rights against subsequent 
violations of restrictive covenants limiting use of land to residential purposes. 
IMd. 

When subdivision property was originally developed pursuant to a uni- 
form scheme or plan, restrictive covenants are enforceable inter se by the 
owners of the lots in the subdivision. Ibid. 

Restrictive covenants in deed to plaintiff are held not applicable to other 
lots thereafter conveyed in same subdivision which contained no restrictive 
covenants. Mawone u. Long, 451. 

DESCENT AND DISTRIBUTIO1V 

9 1. Nature and mtles by Descent in General 
Intestate share of surviving spouse defined. IIellw v. Heller, 120. 
Deed by plaintiff's husband. which conveyed his separate real property 

to his children by a prior marriage, was effective to convey title to the chil- 
dren free from any claims of plaintiff under statute defining intestate share 
of surviving spouse. Ibid. 

Widow's allegations that her husband conveyed his separate real prop- 
erty to his children of a prior marriage without her knowledge and joinder, 
and that the conveyance was an attempt by her husband and defendants to 
defraud her of her marital rights in the realty, held insutficient to state a 
cause of action for fraud. Ibid. 

DIVORCE AND ALIMONY 

9 2. Process and Pleadings 
Where wife's application for temporary alimony raised an issue of fact 

as to her mental competency a t  the time she signed the deed of separation, trial 
court had no authority to dismiss the wife's action until such time as the wife 
waived her right to a jury trial. Holconzb v. Holcomb, 329. 

9 14. Adultery 
Trial court erred in admission of evidence of acts of adultery by defend- 

an t  that occurred approximately a year after the complaint was filed. Gordolz 
v. Gonlon, 206. 

Wife is incompetent witness to prove adultery of husband in action for 
alimony without divorce. Ibid. 

§ 16. Alimony Without Divorce 
Wife's right to alimony was established by findings that husband without 

provocation assaulted and threatened to kill plaintiff and their minor daughter 
and through his cruel treatment compelled them to leave the home for fear of 
their safety. Radford v. Radford, 569. 

Finding that plaintiff wife worked and had a separate income did not pre- 
clude trial court from determining that plaintiff was a dependent spouse and 
that defendant was a supporting spouse. Ibid. 

18. Alimony and Subsistence Pendente Lite 
In  order to be a dependent spouse for the purpose of receiving alimony 

pendente lite, one does not have to be unable to exist without aid of the 
other spouse. Peeler v. Peeler, 456. 
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Finding that dependent spouse owned property worth $8000 and was em- 
ployed did not preclude award of alimony pendente lite. Ibid. 

Trial judge did not abuse his discretion by allowing the sum of $200 as 
alimony pendente lite. Ibid. 

Where plaintiff wife is entitled to alimony pendente lite, she is entitled, 
upon application, to counsel fees pursuant to G.S. 60-16.4. Ibid. 

Trial court's order directing the husband to pay alimony pendente lite is 
erroneous where there were no findings of fact that the husband abandoned 
the wife and that he was capable of making the required payments. Hatoher 
v. Hatcher, 662. 

G.S. 50-16.8(f) requires the trial judge to make findings of fact upon ap- 
plication for alimony pendente lite. Ibid. 

The granting of temporary alimony is within the discretion of the court. 
HoZcomb v. HoZcomb, 329. 

9 22. Jurisdiction a n d  Procedure in Child Chstody a n d  Support Pro-  
ceeding 
In child custody proceeding, complaint was not demurrable on ground that 

i t  appeared on face of complaint that child was a resident of another state 
and that plaintiff was attacking adoption judgment of another state which is 
entitled to full faith and credit. BonaW v. Torreso, 21. 

Order of a district court judge awarding custody of children to the 
mother became the law of the case when the father did not appeal, and three 
other district court judges were without authority to enter subsequent orders 
relating to the custody. Johnson v. Johnson, 310. 

The Court of Appeals disapproves of the "judge shopping" procedures in 
a child custody case, whereby four of the f i ~ e  district judges in a judicial 
district heard separate fragments of the lawsuit within an eight-month period. 
Ibid. 

Child custody orders may be modified or vacated a t  any time upon motion 
in the cause and a showing of changed circumstances. I n  re  Bowen, 236; AlZen. 
2;. Allen, 555. 

Father's motion, in child custody proceeding, for blood grouping test of 
the parties and the children was properly denied on grounds of public policy 
and welfare of the children. Ibid. 

The courts of this State may modify foreigu child custody decree upon 
gaining jurisdiction and upon showing of changed circumstances. I n  re  Kluttx, 
383. 

Trial court has discretion to decline jurisdiction in proceeding to change 
foreign child custody decree. Ibid. 

Where child custody had been granted to the mother by the courts in an- 
other state, trial court erred in refming to hear evidence offered by father 
and paternal grandparents on ground that Full Faith and Credit prevented 
court from issuing any order other than the one which would require compli- 
ance with the foreign decree. Ibid. 

9 28. Support of Children of Marriage 
Allegation that portion of separation agreement relating to payments to 

plaintiff's child should be set aside was insufficient to state a cause of action 
to modify the child support, where the complaint is silent as  to any change in 
conditions necessitating increased support. Calhoun v. Calhoulz, 509. 
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Amount which father should pay for support of his child is a matter for 
the trial judge's determination. Allen v. Allen, 558. 

Where trial court's order denying motion of plaintiff mother for increase 
in father's child support payment was based in part on a finding of fact nat 
supported by the evidence that the mother had a separate monthly income of 
$1100, the cause must be remanded for proper findings and determination. Ibid. 

Party requesting modification of amount of child support has burden of 
showing a material change of circumstances. Ibid. 

§ 24. Custody of Children of Marriage 
A change in child custody may be ordered even though there is no finding 

that the person having custody under a previous order has become unfit to re- 
tain custody. In re Bowen, 236. 

Trial court properly modified child custody order which had awarded cus- 
tody to the father to give custody to the mother based upon a substantial 
change of circumstances. Ibid. 

DOWER AND CURTESY 

9 1. Current  Status of Estates  
Although dower and curtesy have been abolished in this State, the Gen- 

eral Assembly has placed limitations on the right of a married person to con- 
vey his real property free from the elective life estate provided by G.S. 29-30. 
Heller v. Heller, 120. 

EJEOTMENT 

§ 6. Nature of Ejectment t o  Try Title 
Where in an ejectment action the parties stipulated that they are the 

owners of the land conveyed to them and that the only question in contro- 
versy is the location of the boundary lines between the land, the action is 
converted into a processioning proceeding. Prince v. Prince, 638. 

EQUITY 

§ 1. Nature of Equity 
Equitable relief will be granted only when the facts set forth in the 

complaint bring the case within the recognized jurisdiction of equity. LefSew 
2j .  Orrell, 333. 

§ 1. Prosecutions f o r  Escape 
In  a prosecution for a second escape, sentence of nine months imprison- 

ment is within statutory maximum. 8. v. AZp7Li12, 75. 
In  an escape prosecution, it appeared from the record that defendant in- 

telligently and understandingly waived his right to counsel and entered a 
plea of guilty. 8. v. Rogers, 572. 

ESTOPPEL 

3 4. Equita,ble Estoppel 
Lessee is estopped to assert the invalidity of a lease because of insuffl- 

ciency of description of the premises where he has gone into possession undw 
the lease and has paid the stipulated rent or otherwise exercised control of 
the premises. Advertising, Inc. v. Harper, 501. 
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§ 3. Facts  Within Coinmon Knowledge 
The unavailability of low income housing in a municipality is not a factor 

that can be judicially noticed by the Court of Appeah. Thompson v. Shoe- 
maker, 687. 

g 5. Burden of Proof 
A plaintiff has the burden of proving all allegations, negative as well 

a s  affirmative, which are essential to his claim or cause of action. Insurance 
Co. v.  HyZtolz, 244. 

9 14. Communica.tions Between Physician and  Pat ient  
Admission of hospital records which disclosed that plaintiff pedestrian 

was intoxicated shortly after the accident complajned of mas not prejudicial 
to plaintiff. Wilder v. Edwards, 513. 

8 15. Relevancy a n d  Competency of Evidence in General 
Evidence not supported by allegations must be excluded. Gordon u. Gordon, 

206. 

§ 28. Public Records and Documents 
Where a public officer is authorized to keep a record of his official trans- 

actions and observations, the record so kept is admissible a s  evidence of the 
facts recorded within the scope of the authority. S. v. Lewis, 178. 

No appeal lies from an order entered in a habeas corpus hearing which 
inquired into the legality of defendant's restraint under extradition proceed- 
ings instituted by another state. Texas v. Rhoades. 388. 

FALSE PRETENSE 

9 5. Fraudulent  Use of Credit Device 
Warrant held sufficient to charge felonious credit card fraud and neces- 

sarily to charge all essential elements of misdemeanor credit card fraud. S. 
v. Caudle, 276. 

F I S H  AND FISHERIES 

A regulation of the Wildlife Resources Commission making it  unlawful 
"to snag fish," with no definition of the term "snag," is void for vagueness 
and uncertainty. S. 2;. Hartin, 532. 

FRAUD 

5 9. Pleadings 
Fraud must be particularly alleged. Heller v. Heller, 120. 

FRAUDS, STATUTE OF 

§ 2. Sufficiency of Writing 
Contract to sell or convey land or memorandum thereof must contain de- 

scription of the land either certain in itself or capable of being reduced to cer. 
tainty by reference to something extrinsic to which the contract refers. Carl- 
ton v. Anderson, 264; Sheppard v. Amkews, 518; Yaggy v. B.V.D. Co., 590. 
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Defendant's name affixed to a telegram in print constitutes a signing of 

the telegram by defendant within the requirement of the statute of frauds. 
Yaggy v. B.V.D. Co., 590. 

Writing required by the statute of frauds may be signed by an agent. 
Ibid. 

8 3. Pleading 
Defendant's general denial of an alleged contract was sufficient to invoke 

defense of the statute of frauds. Paggy u. B.V.D. Ca., 590. 
Failure to object to testimony as to an oral contract does not waive de- 

fense of statute of frauds. Ibid. 

8 7. Contracts to Convey o r  Devise 
Where a party contracts to convey land by a description which actually 

corresponds with property that he professes to own or control, there is a 
strong presumption that the contract was intended to apply to that particular 
property even though the description fits property the contracting party does 
not profess to own or control. CarZton u. Andersolz, 264. 

Description in an option contract held sufficient to admit extrinsic evi- 
dence to determine location of the property. Ibid. 

Description in a telegram referring to property to be conveyed as  "BVD 
property in Carrboro NoCar subject to reacquisition from Montvale Realty 
Gorp" is not patently ambiguous. Yaggy v. B.V.D. Co., 590. 

Memorandum of agreement for sale of land is not insufficient to satisfy 
statute of frauds because time for performance is not stated therein. Ibid. 

8 8. Leases 
Lessee is estopped to assert the invalidity of a lease because of insufficiency 

of description of the premises where he has gone into possession under the 
lease and has paid the stipulated rent or otherwise exercised control of the 
premises. Advertising, Inc. v. Hmrper, 501. 

GAS 

8 3. Delivery t o  Consumer 
In  an action to recover for tobacco curing gas sold and delivered, testi- 

mony by plaintiff's office manager was sufficient to make out a prima facie 
case. Gas Co. v. Weeks, 40. 

GIFTS 

8 1. Gifts In te r  Vivos 
A gift inter .viu40s is absolute and takes effect in prcesenti. Atbins v.  

Parker, 446. 

§ 4. Gifts Causa Diortis 
Trial court properly found that a brother made a gift causa mortis of 

certificates of deposit to his sister; evidence that the donor, upon delivery of 
the certificates to the donee's son, told the son he would let him know if the 
donor wanted the certificates back, held not to defeat the gift. Atkilzs v. 
Parker, 446. 

A gift causa mortis is revocable and takes effect in futzlro. Ibid. 
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3 4. Review 
No appeal lies from a habeas corpus judgment, review being available 

only by certiorari. Surratt v. State, 398. 
No appeal lies from an order entered in a habeas corpus hearing which 

inquired into the legality of defendant's restraint under extradition proceed- 
ings instituted by another state. Tesas v. Rhoades, 388. 

HIGHWAYS AND CARTWAYS 

9 7. Construction of Highways, Liability of Contractor 
PlaintM's evidence is insufficient to support a finding that defendant can- 

struction company was connected with the road excavation work that resulted 
in the damages to plaintiff's truck. Gunter v. Construotion Co., 545. 

3 10. Obstruction of Public Roads 
Conduct of defendants in walking slowly back and forth across a public 

highway in such a manner as to cause t r a a c  to be blocked in both directions 
for five minutes is within the purview of the statute making i t  unlawful for 
any person to wilfully stand on a highway and impede the flow of traffic. 8. 
w. Spencer, 282. 

The offense of wilfully impeding the flow of traffic on a public highway 
o r  street is a misdemeanor and is punishable by fine, imprisonment up to two 
years, or both. Ibid. 

HOMICIDE 

§ 2. Parties and Offenses 
Technically speaking, there is no offense in this State of aiding and 

abetting in the offense of murder. 8. w. HoZlow~g, 147. 

9 5. Murder in Second Degree 
Malice is an essential element of second degree murder. State w. (Turrie, 

439. 

3 6. Manslaughter 
Any careless and reckless use of a loaded gun which jeopardizes the safety 

of another is unlawful, and i f  death results therefrom it is an unlawful homi- 
cide. 8, w. Curtis, 707. 

3 10. Accidental Death 
A person may lawfully kill in defense of his father and brother. S. w. 

Hollowa2/, 147. 

9 14. Presumptions and Burden of Proof 
A defendant who intentionally shot the deceased with a rifle is guilty of 

second degree murder unless he can rebut the presumption of malice by prov- 
ing that he killed in the heat of passion or that he used no more force than was 
necessary while exercising his right of defense of his family. S. w. Hollo- 
way, 147. 

An unintentional firing of a deadly weapon believed to be unloaded is  not 
such a n  intentional use thereof as gives rise to the presumption of malice. 8. 
w. Currie, 439. 

§ 15. R,eleva,ncy and Competency of Evidence 
Circumstantial evidence is satisfactory in proof of matters of the gravest 

moment, including homicide cases. 8. w. Thomas, 350. 
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I n  a prosecution for second degree murder committed with a pistol, wherein 
the jury returned a verdict of guilty of involuntary manslaughter, defendant 
was not prejudiced by the exclusion of his witness' testimony as to whether 
or not the shooting was an accident. 8, v. Curtis, 707. 

3 20. Photographs 
A photograph of deceased taken immediately after the autopsy that was 

performed four days after the alleged shooting, held admissible. 8. 2;. Curtis, 
707. 

5 21. Sufflciency of Evidence a n d  Nonsuit 
State's evidence in prosecution for murder in the second degree by uss  

of a .22 caliber rifle was properly submitted to the jury. S. v. Thomas, 360. 
The State must prove the proximate cause of death. S, v. Locklear, 493. 
In  a manslaughter prosecution arising out of a n  automobile wreck, the 

State's evidence permitted a legitimate inference that deceased died from in- 
juries received in the wreck. Ibid. 

§ 24. Instructions on Presumptions and  Burden of Proof 
In  a prosecution for second degree murder committed with a rifle, where 

defendant testified that he was only playing with deceased and did not know 
the rifle was loaded, portion of the court's instructions which would have 
permitted the jury to consider the presumption of malice had they believed 
defendant's testimony to be true, held error. 8. u. Currie, 439. 

§ 28. Instructions on Defenses 
Instruction on self-defense which assumed that stabbing of deceased by 

defendant was an established fact held erroneous. 8. v. Ealy, 42. 
Instruction on self-defense that defendant could use no more force than 

was reasonably necessary is erroneous. Ibid. 
Trial court did not err in failing to charge on defense of accident where 

defendant did not contend shooting was accidental but testified that it  was the 
State's witness who shot deceased. 8. v. Blimard, 395. 

8 30. Submission of Question of Guilt of Lesser Degree of Crime 
Where there is evidence that defendant was acting in defense of his 

father and brother when he shot deceased, the question of defendant's guilt of 
voluntary manslaughter must be submitted to the jury, S, v. Hollozcay, 147. 

Where there was no evidence of culpable negligence, trial court in second 
degree murder prosecntion did not err in failing to submit an issue of involun- 
tary manslaughter. 8. v. Thomas, 350. 

HUSBAND AND W I F E  
9 1. Marital Rights, Privileges and  Liabilities i n  General 

The real and personal property of any married person in this State re- 
mains the sole and permanent property of such married person. Heller v.  
Heller, 120. 

9 3. Agency of One Spouse f o r  t h e  Other 
No presumption that the husband is acting as agent for the wife arises 

from mere fact of the marital relationship. Bheppard u. Andrews, 517. 



ANALYTICAL INDEX 

HUSBAND AKD W I F E  - Continued 

g 5. Wife's Separate Estate, Contracts a n d  Conveyances 
In  an action against husband and wife for breach of an option contract to 

convey land, trial court properly allowed motion for nonsuit as  to femme de- 
fendant where plaintiff's evidence failed to show tender of payment made to 
femme defendant. Bheppard a. Andrews, 517. 

g 11. Construction and  Operation of Separation Agreement 
A widow who had separated from her husband under a separation agree- 

ment in which each party contracted away all rights in the property of the 
other party is held not to have relinquished her separate rights to a widow's 
pension under the retirement plan of her husband's employer. Tobacco Qroup 
Ltd. v. Trust Go., 202. 

3 12. Revocation and Rescission of Separation Agreement 
Allegation that portion of separation agreement relating to payments to 

plaintiff's child should be set aside was insufficient to state a cause of action 
to modify the child support, where the complaint is silent as to any change 
in conditions necessitating increased support. Calhoun 2;. Calhoun, 509. 

Allegation that a separation agreement is not fair, adequate or equitable 
is a conclusion of the pleader and not admitted by demurrer. Ibid .  

Allegation by wife that she was under sedation a t  the time she executed 
a separation agreement is insufficient to state a cause of action to modify or 
set aside the agreement where the wife admits she was represented by counsel 
when the agreement was executed. Ibid. 

INCEST 

In  incest prosecution, trial court properly admitted testimony that defend- 
ant  had had jntercourse with prosecutrix on previous occasions. S. v. Perkina, 
675. 

INFANTS 

3 7. Contributing t o  Delinquency of Minor 
The statute making i t  a misdemeanor to contribute to the delinyuency of 

a minor held not unconstitutional for vagueness. AS'. a. Sparrow, 107. 
Warrants are  sufficient to charge defendants with contributing to the de- 

linquency of a minor where they allege that defendants harbored and provided 
lodging for a 14 year old female and wilfully concealed her from officers 
knowing they had a petition for her arrest for delinquency, runaway and tru- 
ancy. Ibid. 

In  prosecution of three defendants for contributing to the delinquency of 
a minor female by wilfully concealing her from officers with knowledge they 
had a petition for her arrest as  a runaway and truant, State's evidence was 
insufficient to be submitted to the jury as to the guilt of two defendants and 
was sufficient to be submitted to the jury as to the guilt of the third defend- 
ant. Ibid .  

g 8. Jurisdiction t o  Award Custody of Minor 
In  child custody proceeding, complaint was not demurrable for lack of 

jurisdiction on ground i t  appears on face of the complaint that child is a 
resident of another state and on ground plainti€€ was attacking adoption judg- 
ment of another state which was entitled to full faith and credit. Honavia o. 
Torreso, 21. 
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§ 9. Hearing and  Grounds for  L4~varding Custody of Minor 
Child custody order may be modified or vacated a t  any time upon motion 

in the cause and showing of changed circumstances. I n  re  Bowen, 236. 
Change in child custody may be ordered even though there is no finding 

that person having custody under previous order has become unfit to retain 
custody. Zbid. 

Order which awarded custody to the father was properly changed by the 
court to award custody to the mother on the basis of a material change sf 
circumstances. IbiQ. 

INJUNGTIONS 
§ 6. To Restrain Enforcement of Ordinance 

Constitutionality of an ordinance purporting to create a criminal offense 
may be challenged in an action to enjoin its enforcement when such relief is 
essential to property rights and the rights of persons against injuries whicah 
are irremedial. Mobile Home Sales v. Tomlinson, 289. 

11. Injunction Against Public Boards, Agencies o r  Officers 
Action to restrain individual defendants, officials of the State, from award- 

ing a contract for the microfilming of patient medical records a t  a State hos- 
pital to the apparent low bidder or to anyone other than plaintiff is held an 
unauthorized action against the State and not an action against the defend- 
ants as individuals. Microfilm Corp. v. Turner, 258. 

INSURANCE 
§ 2. Brokers and Agents 

An insurance company was not entitled to recover from a n  insurance 
agent, on the theory of common law indemnity, for the company's voluntary 
payment to an insured under a policy of fire insurance to which a rider was 
erroneously attached by an employee of the agent, where the company had a 
valid defense to the insured's claim. Inswance Co. v. Hulton, 244. 

In action by plaintiff finance company against insurance agent who sold 
third party a collision policy on an automobile which had been financed by 
plaintiff, complaint fails to state cause of action (1) against agent for breach 
of contract that plaintiff would be named as loss payee in the policy, (2) 
against the company as  third party beneficiary of the policy, (3)  against agent 
for debt, and (4 )  against agent because of assignment to plaintiff of insured's 
claim against the agent. Credit Co. v. Ins. Co., 663. 

9 3. Contract and  Policy Generally 
Renewal of a n  insurance policy is a bilateral transaction involving both 

an offer and acceptance, and where no offer to renew is made by the insurer, 
there can be no acceptance, and a failure to renew under such circr~mstances 
is unilateral action on the part of the insurer. Insurance Co. v. Davis, 152. 

§ 6. Construction and  Operation of Policies 
Contracts of insurance will be liberally constrned in favor of the insured 

and strictly against the insurer. Burk v. Ins. Co., 209. 

§ 10. Reformation of Policies 
Reformation of an insurance policy is allowed where the employee of the 

insurance agent made a clerical error on the policy. Zas. Co. v. HgZton, 244. 
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An insurance company was not entitled to recover from an 1:nsurance 
agent, on the theory of common law indemnity, for the company's voluntary 
payment to a n  insured under a policy of fire insurance to which a rider mas 
erroneously attached by an employee of the agent, where the company had a 
valid defense to the insured's claim. Zbid. 

Si 43.1. Hospital and  Surgical Insurance 
Institution which provided a residential treatment program for mentillly 

and emotionally disturbed children was not a "hospital" within the terms of 
a major medical expense insurance policy. Bur76 v. Zw. GO., 209. 

§ 69. Protection Against Injury by Uninsured 
Compulsory uninsured motorist coverage does not apply where the insured 

rejected the coverage. Lichtmberger 2;. Ins. Go., 269. 
In plaintiff's action against his automobile liability insurer to recover 

under the uninsured notorist provision of the policy, plaintiff's evidence is held 
insufficient to establish as a matter of law that he rejected the uninsured no- 
torist coverage. Zbid. 

The compulsory uninsured motorist statute, G.S. 20-279.21(b) (3 ) ,  mas en- 
acted as  remedial legislation and is to be liberally construed to effectuate its 
purpose. Zbid. 

5 79. Liability Insurance Generally 
An insured under a non-owner's liability policy whose recently purchased 

automobile was involved in an accident mas covered under a provision of the 
non-owner's policy which stated that an automobile purchased by the insured 
shall be covered for a period of 30 days next following the date of such ac- 
quisition. Ins. Co. v. Hayes, 294. 

The provisions of the Financial Responsibility Act are written into every 
automobile liability policy as a matter of law. Lichtenberger v. Ins. Co., 269. 

§ 85. Coverage of Other Vehicles Used by Insured 
An insured under a non-owner's liability policy whose recently purchased 

automobile was involved in an accident was covered under a provision of the 
non-owner's policy which stated that an automobile purchased by the insured 
shall be covered for a period of 30 days next following the date of such acqui- 
sition. Ins. Co. v. Hayes, 294. 

95. Vehicle Financial Responsibility Act 
In order for insurer to terminate a liability policy issued pursuant to gro- 

visions of Vehicle Financial Responsibility Act of 193-7, i t  must give 15 days 
prior notice to insured and to the Motor Vehicle Department, and failure to 
give notice in proper form to either renders ineffective an attempted termina- 
tion by the insurer; but where such a policy is terminated by insured, insurer 
is not required to give notice of cancellation to insured, and although insurer 
must immediately notify the Department of Motor Vehicles, failure to give 
such notice does not affect termination of coverage. Insurance Go. v. Davis, 152. 

Premium notice sent by insurer to insured is held not to constitute an offer 
to renew the insurance policy, but is simply a statement of the account that 
will be due on the date indicated. and where insured failed to make payment 
within the time specified in the policy, an attempted termination of the policy 
was a unilateral act of the insurer vhich required insurer to give notice to 
insured and the Department of Motor Vehicles in order for the termination 
to become effective. Zbid. 
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§ 2. Beer and Wine Licenses 
There was no competent evidence to support BBC Board's denial of on- 

premise beer permit. Waggoner v. Board of Alcoholic Control, 692. 
Superior court is without authority to order ABC Board to issue beer 

permit to petitioner. IWd. 

§ 19. Instructions 
I n  this trial upon two warrants charging the possession and sale of non- 

taxpaid whiskey on two specified dates, the trial court erred in instructing 
the jury that defendant should be found guilty of each count under both 
warrants if defendant had non-taxpaid whiskey in his possession a t  any time, 
or a t  least on either of the two specified dates. 8. v. Collins, 67. 

8 20. Verdict 
Where defendant is charged with illegal sale of non-taxpaid whiskey, ver. 

dict of guilty of illegal possession for sale was improper. 8. v. Collins, 67. 

JUDGMENTS 

9 1. Nature and  Requisites 
A judgment affecting a citizen not a party to the proceeding is absolutely 

void a s  to him. Land Corp. v. Styron, 25. 

3 3. Conformity t o  Verdict a n d  Pleadings 
Equitable relief will be granted only when the facts set forth in the com- 

plaint bring the case within recognized jurisdiction of equity. LefPew v. Orrell, 
333. 

9 9. Jurisdiction t o  Ente r  Consent Judgment  
Purported consent judgment signed by the presiding judge is void for 

lack of defendant's consent where record fails to show that defendant or her 
attorney knew the consent judgment had been tendered to or signed by the 
judge. Shore v. Shore, 197. 

§ 14. Sufficiency of Pleadings t o  Sustain Default 
A complaint which fails to state a cause of action is not sufficient to sup- 

port a default judgment for plaintiff, and the default judgment may be set 
aside even without any showing of mistake, surprise or excusable neglect. 
Credit 00. v. Ins. Co., 663. 

Defendant was not estopped from making motion to set aside default 
judgment on ground that complaint failed to state cause of action after pre- 
vious motion to set aside judgment because of excusable neglect and meritorious 
defense had been denied for lack of excusable neglect. Ibid. 

Default judgment is void where summons and complaint were not served 
on defendant. Auto Co. v. McLain, 567. 

8 15. firm a n d  Effect of Default Judgment  
When an unverified answer has been filed to a verified complaint, the 

clerk of superior court has no authority to enter a judgment by default and 
inquiry unless and until the unverified answer has been stricken. Elteed e. 
Cranf ord, 378. 
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§ 17. Void Judgments  
A judgment affecting a citizen not a party to the proceeding is absolutely 

loid as to  him. Land Corp. v. 8tyron, 25. 
Proper procedure to attack a void judgment is by motion in the cause. 

Auto Co. v. McLain, 567. 

§ 20. Part icular  Kinds of Judgments; By Default or After Trial 
Judge of the superior court has authority to set aside a judgment by de- 

fault and inquiry where the clerk entered judgment with no notice to defendant 
on the ground that the answer had not been verified. Steed v. Cranford, 378. 

Where the summons and complaint were not served on defendant, the de- 
fault judgment entered in the action was void. Auto Co. w. McLain, 567. 

§ 21. Consent Judgment  
District court judge had power to set aside purported consent judgment 

entered by another district court judge on ground that  defendant and her 
attorney had not consented thereto. Shore v. Shore, 197. 

§ 24. Mistake, Surprise o r  Excusable Neglect 
Defendant was not estopped from making motion to set aside default 

judgment on ground that complaint failed to state cause of action after pre- 
vious motion to set aside judgment because of excusable neglect and meritorious 
defense had been denied for lack of excusable neglect. Credit Co. v. Ins. Co., 
663. 

§ B5. What Conduct Justifies Relief 
Trial court properly set aside a $12,000 judgment entered against plain- 

tiff and his surety. Epps v. Miller, 656. 

5 34. Trial, Determination a n d  Judgment  
Trial comurt's findings that defendant had been properly served with 

process held supported by the evidence in hearing to set aside a default judg- 
ment. Auto Co. v. McLain, 567. 

A motion in the cause to set aside a judgment presents questions of fact 
and not issues of fact. Ibid. 

In  a hearing on plaintiff's motion to set aside a judgment of $12,000 en- 
tered against plaintiff and his surety in a trial on writ of inquiry, i t  was within 
the discretion of the court, in its order setting aside the judgment, to allow the 
plaintiff to plead to the issue and to allow defendant to reply thereto. Epps v. 
Millw, 656. 

§ 35. Conclusiveness of Judgments  a n d  B a r  in General 
Plea of res judicata must be founded upon a n  adjudication on the merits 

and may be maintained only where there is identity of parties, subject matter 
and issues. Barringer v. Weathington,, 126; Masolz v. Highway Comm., 644. 

9 37. Matters Concluded 
Judgment denying claim against State Highway Commission based upon 

alleged negligence of a named employee is res judicata, and second action 
filed against Highway Commission for same accident based upon alleged n e e  
ligence of two different highway employees was properly dismissed. Meson 
v. Highway Camrn., 644. 
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§ 42. Judgments  of Retraxi t  a n d  Dismissal 
Judgment of dismissal based on referee's report that plaintiff had failed 

to prove title to the land in controversy was not an adjudication on the merits 
and would not support a plea of res judicata made prior to hearing plaintiff's 
evidence in subsequent action. Barringer v. Weathington, 126. 

JURY 

9 1. Right  t o  Trial by J u r y  
A party is held to have waived the right to jury trial in the district court 

by failing to file a written demand for jury trial within 10 days after the entry 
of superior court judge's order transferring the cause to the district court. 
Kelly v. Davenport, 670. 

5 7. Ohallenges 
The record in  an obstructing traffic prosecntion fails to support defend- 

ants' contention that the trial court denied their motion to be allowed to make 
a showing of racial discrimination in the composition of the jury 'Fenire. S. v. 
Spencer, 282. 

LABORERS' AND MATERIALMEN'S LIENS 

§ 1. Nature a n d  Grounds of Lien of Contractor 
Contractor is not entitled to have lien enforced against property owned by 

femme defendant and her late husband as tenants by the entirety for labor and 
materials furnished in constructing a residence on the property where con- 
tractor's evidence is insufficient to show that either femme defendant or her 
late husband entered into contract for construction of the residence. LefZ'ew 
v. Orrell, 333. 

9 Z. Contract Wi th  Husband o r  Wife 
Even if plaintiff contractor's evidence had been sufficient to make out a 

case of contract for indebtedness against the estate of the deceased husband of 
femme defendant, plaintiff contractor would not be entitled to a laborers' and 
materialmen's Iien against property which had been held by femme defendant 
and her late husband as tenants by the entirety. Leffew v. Orrell, 333. 

5 3. Liens of Subcont~ac tor  o r  Material Furnisher  
A materialman's lien for materials furnished to subcontractor substitutes 

claimant to the rights of the principal contractor and is enforceable against the 
sum due from the owner a t  the time notice is given. Supply Co. 2;. Motor 
Lodge, 701. 

No cause of action in favor of a materialman arises against the owner 
for failure of a general contractor to furnish the owner a statement of sums 
due materialman before receiving payment from the owner in violation of 
G.S. 44-8. Ibid. 

Materialman's evidence held insufficient for jury in action against general 
contractor based on alleged failure of the contractor to notify the owner of 
sums due plaintid for materials furnished a subcontractor where it fails to 
show that the subcontractor is unable to pay the amount owed plaintiff for 
the materials. Ibid. 

§ 6. Filing of Notice o r  Claim of Lien 
In order to hold owner liable, materialman has burden of showing that 
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owner was notified of the claim by him or by the general contractor before 
the owner made Enal payment to the general contractor. Supplg Co. v. Motor 
Lodge, 701. 

§ 8. Enforcement of Lien 
Owner was not notified of materialman's claim prior to time the owner had 

made final payment to the general contractor where notice of the material- 
man's claim was mailed to the owner a few days after the owner had issued 
its check to the general contractor for the balance due on the contract, not- 
withstanding the check was paid by drawee bank three days after material- 
man mailed its notice of claim. Supply 00. v, Motor Lodge, 701. 

LANDLORD AND TER'ANT 

8 2. Validity of Leases i n  General 
Lessee is estopped to assert the invalidity of a lease because of insufficiency 

of description of the premises where he has gone into possession under the lease 
and has paid the stipulated rent or otherwise exercised control of the premists. 
Adcertising, Inc. v. Harper, 501. 

8 5. Lease of Personal Property 
In action for breach of agreement for lease of car washing equipment, 

trial court erred in instructing jury that the law would imply warranty that 
the leased equipment was fit for the purpose for which it was leased, where 
the lease provided there were no warranties from lessor to lessee. Falco Corp. 
v. Hood, 717. 

8 8. Liability f o r  Injury to Person o r  Damage t o  Property 
A tenant's complaint failed to state a cause of action that she suffered 

damage to her personal property as a proximate result of the landlord's neg- 
ligence in keeping the premises in an unfit condition. Thompson v. Shoemaker, 
687. 

8 19. Rent, and  Actions Therefor 
In action for breach of contract for lease of two highway signs, lessee is 

estopped to assert invalidity of the lease on ground of uncertainty of descrip- 
tion of land upon which the signs were to be located, where plaintiff lessor had 
constructed the signs in accordance with terms of the lease and lessee had paid 
eight months rental and had accepted the benefits of the signs. Advertising, 
Inc. v. Harper, 601. 

Lessor is entitled to recover for breach of a lease the difference between 
what lessee agreed to pay and what he had actually paid under the lease. 
Falco Corp. v. Hood, 717. 

A tenant was not entitled to recover rents already paid upon theory that 
the dwelling was unfit for human habitation throughout the period of occu- 
pancy. Thompsolz v. Shaemaker, 687. 

A tenant could not recover for constructive eviction on theory that the 
premises were unfit for human habitation. Ibid. 

LARCENY 
8 8. Instructions 

Trial court's failure to charge on doctrine of recent possession of stolen 
property in retrial was not prejudicial to defendants. S. v.  Jackson, 386. 
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LIBEL AND SLANDER 
§ 14. Pleadings 

In this action for libel based upon an article printed by defendant news- 
paper stating that plaintiff's ex-husband had divorced her for adultery, the 
trial court erred in striking from defendant's further answer allegations of 
facts tending to show that the reporter and photographer responsible for the 
article were led, through conversations with plaintiff's ex-husband, reasonably 
to conclude that he had divorced plaintiff on the ground of adultery. Lit f lc-  
john v. Publishing Go., 1. 

I n  action for libel based upon a newspaper article stating that plaintiff's 
ex-husband divorced his wife for adultery, the trial court did not err in strik- 
ing from defendant's further answer allegations that the article in question 
did not contain the new married name of plaintiff and that any damage plain- 
tif£ has suffered resulted from the institution of this suit and not from publi- 
cation of the article. Ibid. 

5 15. Competency a n d  Relevancy of Evidence 
In  an action for libel, defendant may under a general denial of malice and 

absent any affirmative pleading rebut a showing by plaintiff that the publica- 
tion was maliciously made, but defendant must plead mitigating circumstances 
and affirmative defenses in order to offer evidence thereof to reduce the amount 
of compensatory damages. Li t t l e john  v. Publishing Co., 1. 

8 18. Damages and  Verdict 
Punitive damages for libel may not be awarded on a showing of implied 

malice alone, but it must be shown that the publication was prompted by 
actual malice or recklessly or carelessly published. Lit t lejohn v. Publishing 
Go., 10. 

MONEY RECEIVED 
8 1. General Principles 

Voluntary payments made under a mistake of law, with knowledge of the 
facts, cannot be recovered back, although there was no debt. Thompson v. 
Hhoemalcer, 687. 

MONOPOLIES 

5 2. Agreements and  Combinations Unlawful 
A restrictive covenant between the grantor of a lot and the grantee, the 

predecessor in title to an oil company, providing that a four-acre tract adjoin- 
ing the lot will not be used for the sale or advertising of any petroleum 
products for 23 years, which covenant was executed contemporaneously with 
the conveyance to the grantee of the lot as  a filling station site, held legally 
enforceable by the oil company and is not in violation of the statute prohibit- 
ing monopolies. Quadro Btations 2;. QilZeg, 227. 

MORTGAGES AND DEEDS O F  TRUST 

8 34. Agreements to  Purchase a t  t h e  Sale f o r  Mortgagor o r  Trustor 
A par01 agreement to purchase a t  a foreclosure sale and hold title for the 

debtor and to reconvey the title to the debtor on repayment of the amount ad- 
vanced creates a resulting trust. Bahadur  v. McLean,  488. 

Plaintiff debtor's evidence is insufficient to support a jury finding that de- 
fendant purchaser a t  a foreclosure sale had made an express agreement to 
acquire and hold title for plaintiff's benefit as would be required to give rise 
to a resulting trust. Ibid. 
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Alleged agreement by purchaser a t  foreclosure sale to convey to the 
debtor a n  option to repurchase the property is  insufficient to charge the pur- 
chaser as trustee or to impress a trust upon his title. Ibid. 

MXJNIDIPAL OORPORATIONS 

5 14. Injur ies  i n  Connection Wi th  Streets a n d  Sidewalks 
Plaintiff's evidence held su,fficient for jury in action for personal injuries 

received when plaintiff fell on snow and his finger became caught in chain 
drive of salt spreader on defendant municipality's truck. Shoffer w.  Buleiuh, 46% 

§ 30. Zoning Ordinances and  Building Permits  
Evidence held sufficient for jury in prosecution for unlawfully parking or 

storing a mobile home or trailer in violation of municipal zoning ordinance. 
S .  v. Martin, 18. 

Zoning ordinance of the Town of Ahoskie clearly and concisely establishes 
standards and procedures for obtaining approval of a mobile home park by 
the town council and is not unconstitutional. Ibid. 

I t  is no defense to a charge of unlawfully parking a mobile home in vio- 
lation of a municipal zoning ordinance that the ordinance has not been enforced 
against owners of other mobile homes parked in the municipality. Ibid. 

A comprehensive plan is a plan which zones an entire city or town in a 
manner which is calculated to achieve statutory purposes. Allred v. Raleigh, 
602. 

Ordinance which changed zoning classification of 9.26 acres from single 
family residential to a residential classification permitting apartments and 
other non-single family residence uses is held not to constitute spot zoning. 
Ibid. 

Evidence held not to show that city councilmen violated announced mu- 
nicipal zoning policy in rezoning a certain area. IMd. 

I n  action seeking to invalidate municipal ordinance which rezoned certain 
property, trial court properly denied motion to compel mayor and three coun- 
cilmen to answer questions asked them on adverse examination which consti- 
tuted an inquiry into their motives in passing the ordinance. IbU.  

Trial court properly admitted evidence of long-range plan for construction 
of streets and thoroughfares in rezoned area. Ibid. 

The fact that the use permitted in a rezoned area has  not been changed 
from residential but only permits a more dense concentration of residents in 
the area must be given weight in determining whether the reclassification 
constitutes spot zoning. B i d .  

Spot zoning arises where a small area, usually a single lot o r  a. few lots, 
surrounded by other property of simiIar nature, is placed arbitrarily in a 
different use zone from that to which the surrounding property is made sub- 
ject. IbQd. 

While the size of an area is not solely determinative of whether an ordi- 
nance constitutes spot zoning, it  is a factor for the court to consider. Ibid. 

If an amendment to a zoning ordinance is within the legislative power of 
the city, the area rezoned becomes a legitimate part of the original compre 
hensive zoning plan of the city. Ibid. 

§ 31. Review of Orders of Municipal Zoning Boards 
How a city or town shall be zoned or rezoned rests with the municipal 
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legislative body, and it-s judgment is presumed to be reasonable and beyond 
judicial interference unless shown to be arbitrary, unreasonable or capricious. 
Allred v. Raleigh, 602. 

5 32. Rcgulations Belating t o  Public Morals 
A city ordinance regulating Sunday sales will he upheld a s  a valid exer- 

cise of the police power if the classifications created by the ordinance are  
founded upon reasonable distinctions, affect equally all persons within a par- 
ticular class, and bear a reasonable relationship to the public health and wel- 
fare sought to be promoted. Mobile I3ome Sales v. l'omilnson, 289. 

Municipal blue law which prevents sale of mobile homes on Sunday but 
does not prevent such sale of conventional homes held constitutional. Ibid. 

NEGLIGENCE 

5 4. Sudden Emergencies 
Doctrine of sudden emergency defined. Tharpe v. Brewer, 432. 

5 5. IIEangerous Substances, Machinery a n d  Instrumentalities 
Persons having possession and control over dangerous substances, ma- 

chinery, and instrumentalities are under a duty to use a high degree of care 
commensurate with the dangerous character of the article to prevent injury to 
others. Shoffner u. Raleigh, 468. 

5 5.1. Business Places; Duties t o  Invitees 
Judgment of nonsuit was proper in plaintiff's action for personal injuries 

sustained when she stumbled over a rug placed a t  the entrance of defendant's 
drug store. Farmer v. Drug St.ore, 538. 

§ 8. Proximate Cause 
A negligent act, standing alone, does not create liability. Sutto?z v. Duke, 

100. 

5 9. Poreseeability 
It can be reasonably foreseen that a pony, running a t  large, would go to 

a place where other animals were, and that some injury would resnlt to the 
person or property of another if the animal a t  large agitated and excited other 
animals. Sutton v. Duke, 100. 

5 11. Indemnity 
Common bw indemnity rests upon a contract implied by law. Insurance 

Go. v. Hylton, 227. 

Indemnity against losses does not cover losses for which the indemnitee is 
not liable to a third person and which he improperly pays. Ibid. 

Insurance company was not entitled to rccover, on theory of indemnity, 
from insurance agent for the company's voluntary payment to insured under 
a policy of fire insurance to which a rider was erroneously attached by an em- 
ployee of the agent. Ibid. 

§ 13. Contributory Negligence 
The law imposes upon a person sui juris the duty to use ordinary care to 

protect himself from injury. Basden v. Sutton, 6. 
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# 22. Pleadings i n  Negligence Actions 
On demurrer the court is not concerned with whether plaintiff can prosre 

his factual allegations of negligence and proximate cause. Sutton v. Duke, 100. 

Cj 29. Sufficiency of Evidence of Negligence 
Plaintiff's evidence held sufkicnt to establish employee's neghgence in 

backing a forklift into plaintif€. Conway v. Timbers, Inc., 10. 
Plaintib's evidence held suEcient for jury in action for personal injuries 

received when plaintiff fell on snow and his finger became caught in chain drive 
of salt spreader on defendant municipality's truck. Shoffner v. Raleigh, 468. 

9 30. Nonsuit 
Rules relating to judgment of nonsuit on issue of negligence. Gregory v. 

Adkim,  305. 

5 35. Nonsuit fo r  Contributory Negligence 
Rules relating to nonsuit for contributory negligence. Conway z;. Tinzber8, 

Znc., 10 ; Bales v. Plomers, 46; Etheridge v. E. IC. Co., 140 ; @regory v. Ad- 
kins, 305. 

Nonsuit may not be entered on grounds of contributory negligence if i t  is  
necessary for the court to rely on any part of thc evidence offered by defend- 
ant. Carter v. Murrag, 171. 

Plaintiff who was injured by a forklift was not guilty of contributory 
negligence as  a matter of law in emerging from behind a row of parked trucks 
into the path of the forklift. Conzoay v. Tinzbers, Inc., 10. 

Plaintiff's evidence does not establish contributory negligence as  a matter 
of law in action for personal injuries received when plaintiff fell on snow and 
his finger became caught on chain drive of salt spreader mechanism on defend- 
ant municipality's dump truck. Shoffner v. 12aleigh, 468. 

# 53. Duties and Liabilities to Invitees 
Storeowner's liability to invitees defined. Par?ner v. Drug Corp., 538. 

§ 57. Nonsuit in Actions by Invitees 
Judgment of nonsuit was proper in plaintiff's action for personal injuries 

sustained whcn she stumbled ovcr a rug placed a t  the entrance of defendant's 
drug storc. Parnzer v. Drug Store, 538. 

NUISANCE 
# 1. Private  Nuisances 

The operation of a hog buying station is not a nuisance per se. Moody 3. 
Paclcing Co., 463. 

# 7. Damages and  Abatcnient 
In an action between private landowners, i t  was prejudicial error for the 

jury to considcr testimony of plaintifl's witness relating to permanent damages 
in the abscncr of an agrerment by the parties that permanent damages might 
be assessed. Uradle?] v. Il'eaaco Co., 300. 

Allegations by a rural church held insufficient to state a cause of action 
that dcfendant's proposed hog buying station on land adjoining the church 
will constitute a nuisance. Moody v. Paclcing Co., 463. 

The courts will ordinarily not enjoin a legitimate business enterprise. Ibid. 
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OBSCENITY 

Exposure by a female of her breasts to the public view in a public place 
is not an oEense under the statute prohibiting the indecent public exposure 
of a person's private parts. S. 1;. Jones, 166. 

PARTIES 
§ 1. Necessary Part ies  

Where subdivision lot was sold by refcreme to a map on which the word 
"parlr" appears, equity will not compel defendant to comply with a contract 
for the sale of the realty until other parties who have purchased with refer- 
ence to the map have been brought into the action as necessary parties and 
their rights determined with respect to the park. Land Corp. v. Xtp-on, 25. 

Farm equipment manufacturer was not a necessary party to  an action be- 
tween a finance company and a farm equipment sales company. Crcdit Corp. 
v. Equipment Co., 29. 

Owners of all lots in a subdivisiou are  nrvessary parties in an action in- 
volving validity of subdivision restrictive covenants as applied to certain lots 
within the subdivision. Building Co. w. Peucoclc, 77. 

5 8. Joinder of Additional Part ies  
The parties to be joined must have rights which will be directly affecxed 

by the judgment. Crcdit Gorp. v. Equipment Go., 29. 

PAYMENT 

§ 1. Transactions Constituting Payment  
Delivery and acceptance of a check is not paymeut as between the parties 

until the check is paid by the bank. Supplf/ Go. v. Motor Lodge, 701. 

5 4. Evidence and  Proof of Payment  
Payment is an affirmative defense which may not be raised by demurrer. 

Gibson w. Jones, 534. 

,4 wife who has separated from her husband but has never divorced him 
is, upon the husband's death, a widow within the meaning of the retirement 
plan of the husband's employer, and the wife is entitled to receive the widow's 
pension. Tobucco Group Ltd. w. Trust Co., 202. 

A widow who had separated from her husband under a separation agree- 
ment in which each party contracted away all rights in the property of the 
"other party" i s  held not to have rclinquished her separate rights to a widow's 
pension under the retir~ment plan of her husband's employer. Ibid. 

PLEADINGS 

§ 1. Piling and  Service of Complaint 
I t  is error for thc trial court to rewrite any part of plaintiff's complaint 

for him. Plummw v. Hew?/, 84. 
An action should be treated as  individual or representative as its true 

nature is disclosed by an inspection of the whole record. Microfilm Corp. w. 
Turner, 258. 

3 2. Statement of Cause of Action i n  General 
While a party may obtain legal or equitable relief, or both, in the same 
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action, he must allege facts upon which court may grant such relief. Leffew v. 
OrreZl, 333. 

In order to state a cause of action, i t  is not necessary to put in the com- 
plaint the statute upon which the pleader is relying. Tharpe v. Brewer, 432. 

9 16. Veriiication of Answer 
Judge of superior court has authority to allow defendant to verify nunc 

pro tune the answer filed to a verified complaint. Rteed v.  Cramfard, 3 8 .  

§ 19. Office a n d  Effect of Demurrer 
In  passing upon a demurrer, the court may not consider any fact not ap- 

pearing in the pleadings. Bonavia v. Torreso, 21. 
Principles of law relating to demurrer. Rutton v. Duke, 100. 
Allegation that  a separation agreement is not fair, adequate or equitable 

is a conclusion of the pleader and not admitted by demurrer. Calhoun v. Cal- 
houn, 509. 

In  an action upon promissory note, demurrer to the complaint on ground 
that the note showed on its face it  had been paid was properly overruled. 
Gibsow v. Jones, 534. 

A p l a i n t s  may demur to defendant's further answers and defenses. Kell?~ 
v. Daflenport, 670. 

§ 22. Speaking Demurrers 
Defendant's demurrer to complaint in child custody proceeding is a "speak- 

ing demurrer" since it  invokes the aid of supposed facts which do not appear 
in the complaint. Bonavia v. Torreso, 21. 

§ 25. Demurrer  f o r  Defect of Parties o r  f o r  Misjoinder of Part ies  and 
Causes of Action 
In  action on nine separate promissory notes, defendants were not prej- 

udiced by error, if any, in denial of demurrer interposed on ground that com- 
plaint did not comply with [former] G.S. 1-123, where complaint complies 
with new Rules of Civil Procedure, since action would be dealt with under 
new Rules if remanded to superior court. Wiclces Corp. v. Hodge, 529. 

§ 31. Withdrawal  of Pleadings 
Pleading of a release in plaintiff's reply to defendant's counterclaim con- 

stitutes a ratification by plaintiff of the settlement of his insurance carrier with 
defendant, and withdrawal of plaintiff's reply did not constitute a revocation 
of the ratification. White v. Perrg, 36. 

§ 32. Motions to Amend 
Where superior court judge sustained demurrer to the complaint and al- 

lowed plaintiff 30 days in which to file an amended complaint, another judge 
of the superior court was without authority to dismiss plaintiff's amended 
complaint on the ground that it  failed to  state a cause of action. Tights v. 
Hosiery CQ., 369. 

36. Variance Between Proof and  Allegation 
Plaintiff has the burden of proving all allegations essential to  his claim 

or cause of action. Insurance Co. v. Hylton, 244. 
To establish a cause of action there must be allegata and probata and 

the two must correspond. Cordon, u. Gordon, 206. 
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Fatal variance occurs in action by realty corporation to recover from real 
estate agent one-half sales conlmissions for sale of a farm to realty compans 
officer where evidence shows negotiations by officer were conductcd as  an in- 
dividual. EcaZty Go. v. Hoots, 362. 

9 37. Issues Raised by t h e  Pleadings a n d  Necessity f o r  Proof 
A material fact alleged in the complaint and admitted in the answer will 

be taken as  true for the purpose of trial. ,7ohnson v. Johnson, 310. 

§ 41. Motions t o  Str ike 
Where motion to strike paragraphs of defendant's further answer is not 

directed to any specific allcgation, the paragraphs should not be stricken in 
their entirety. Littlejohn v. Publishing Go., 1. 

3 42. Right  to Have Allegations Stricken o n  Motion 
Trial court propcrly struck portion of defendant's answer which consisted 

of confusing and redundant allegations. BanL u. Printing Go., 359. 

I%INCIPAL AND AGENT 

3 1. Creation a n d  Existence of t h e  Rdat ionship 
No special distributorship relationship arose by implication out of the con- 

duct of the parties in this case. Distributing Corp. v. Purls, Inc., 4%. 
Writing required by the statute of frauds may be signed by an agent. 

Yagyl~ v. B.V.D. Go., 690. 

9 3. Termination o r  Revocation of Agenry 
A distributorship contract for an iridefinite period is terminable a t  the 

will of either party upon reasonable noticc, but where defendant refuses to 
make paymcnt for goods furnishcd under such agreement, notice need not be 
given before bringing suit on thc arcount. Uistributinq Corp. v. Parts, Inc., 483. 

3 4. Proof of Agency 
Evidence supported a jury finding that the operator of a forklift was ?he 

agent and employee ol' a corporate defendant a t  the time the operator backed 
into the vehicle driven by plainlift'. Conwafi v. Timbers, Inc., 10. 

Testimony by alleged agent of corporate defendant that he had actusl 
authority from his superiors to accept plaintiff's offer to purchase property is 
competent to prow agency and extent of such aqency. Yaggy v. I2.V.D. Co., 590. 

momss 
§ 1. Requisites 

Service of process, unless waived, is a jurisdictioual requirement. Auto Go. 
v. McLain, 567. 

3 14. Service of Process on  Foreign Corporation by Service o n  Secre- 
t a ry  of State  
In  an action by a resident of this State against a nonresident manufacturer 

for breach of contract, thc manufacturer is subject to in personam jurisdiction 
of the courts in this State under provisions of statute giving the courts juris- 
diction in any action arising out of a contract made in this State. Goldnzan v. 
Parkland. 400. 
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A single contract made or to  be performed in N. C. is sufficient to subject 
the nonresident corporation to suit in this State under the long arm statute, 
Ibid. 

In  action against foreign corporation for commission on sales by plaintiff 
in this State and nine other states, service of process on corporation by service 
on the Secretary of State was valid. Crabtree v. Coats & Burchard Co., 624. 

Summons which commands the sheriff to summon "the following named" 
to appear and answer the complaint, states that  the manner of service shall be 
by delivery of the summons and complaint personally to the Secretary of State, 
and thereafter names corporate defendant a s  defendant is held sutlicient to  
give the court jurisdiction of defendant. IWd. 

P R O P E R m  

8 4. Oriminal Prosecutions f o r  Wilful o r  Malicious Destruction of Prop- 
er ty  
In prosecution for malicious destruction of property by cutting automobile 

tires with a knife, trial court properly admitted testimony that  small dark 
streaks on knife blade smelled like rubber. 8. v. Locklear, 375. 

RAPE 
5 6. Instructions 

Trial court committed prejudicial error in charging the jury that the State 
contended that no other male person could have committed the alleged rape. 
8. v. Bradshaw, 97. 

§ 18. Prosecutions 
In  a prosecution for assault with intent to commit rape, the indictment 

need not allege that defendant was over 18 years of age a t  the time of the 
offense. 8. v. Johnson, 574. 

§ 7. Sufficiency of Evidence 
To reform a written instrument on the ground of mutual mistake of the 

parties, the evidence must be clear, strong, and convincing. Insurance Co. v. 
Hylton, 244. 

RElGISTRATION 

5 1. Necessity f o r  Registration 
Neither registration nor continued existence of the physical deed is neces- 

sary to continued existence of grantee's title. NeuieZl u: Edwards, QO. 

§ 3. Registration as Notice 
A purchaser of land is chargeable with notice of a restrictive covenant 

by the record itself if such covenant is contained in any recorded deed in his 
line of title, even though it does not appear in his immediate deed. Quadro 
Stations v. Glley, 227. 

ROBBERY 

§ 3. Qompetency of Evidence 
Where defendant failed to show the relevancy of why robbery victim was 

carrying three dollars in  change a t  the time of the robbery, the exclusion of 
such evidence cannot be prejudicial to defendant. 8. v. McFherson, 160. 
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In  prosecution for robbery of store proprietor by violence or intirniclation, 
trial court properly admitted photograph showing condition of store premises. 
8. v. Brown, 372. 

§ 4. Sufficioncy of Evidence 
I n  armed robbery prosecution, tcstimony by victim was suflicient to show 

positive identification of defendant as  perpetrator of the robbcry. S. v. Ash- 
lord, 320. 

§ 6. Verdict and  Sentence 
Sentence of imprisonmrnt of 14 to 18 years upon conviction of armed rolr- 

bery is not excessive. 8. v. Gwgn, 337. 

KULES OF CIVIL TYRWEDURE 

§ 1. Scope of Eules  
The Rules of Civil Procedure are of general application and do not abro- 

gate thc requirements of a statutc of more specificity. Ilatcher v. Ilatcher, 562. 

8. General PRU~CS of Pleadings 
New rules of civil procedure require a claim for relief to be set fortb suffi- 

ciently particular to give the court and the parties notice of the occurrences 
intended to be provcd showing that the pleader is entitled to relief, and a 
pleading cannot give notice of occurrences that take place a year after the 
pleading is filrd. Gordon v. Cordon, 206. 

18. Joinder of Claims and  Rcmedies 
In action on nine separate promissory notes, defendants were not prej- 

udiccd by rrror, if any, in denial of demurrer interposed on ground that com- 
plaint did not comply with [former] G.S. 1-123, where complaint complies with 
new Rules of Civil Procedure, since action would be dealt with under new 
Rules if remanded to superior court. Wic7ces Corp. v. Hodge, 523. 

g 52. Mndings by t h o  Court 
The prorovision of Rule 52 that the trial judge is not required to make 

findings of fact unless requested to do so by a party does not abrogate the 
specific requirement of the alimony statute that the trial judge shall make 
findings of fact upon an application for alimony pendcnte lite. Hatcher v. 
Hatcher, 562. 

§ 85. Validity and  Effect 
The new Rules of Civil Procedure became effective on 1 January 1970 and 

apply to actions and proceedings pending on that date. Wickes Gorp. v. Hodge, 
529. 

SALES 

g 6. Implied Warranties 
I n  action for breach of agreement for lease of car washing equipment, 

trial court erred in instructing jury that the law would imply warranty that 
the leased equipment was fit for the purpose for which it  was leased, where 
the lease provided there were no warranties from lessor to lcssee. Falco Corp. 
v. Hood, 717. 
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5 10. Recovery of Goods o r  Purchase Price 
In  a n  action to recover for tobacco curing gas sold and delivered, testimony 

by plaintiff's office manager was sufficient to make out a prima facie case. Gas 
Co. v. Weeks, 40. 

I n  a n  action to recover for merchandise purchased on open account, trial 
court properly nonsuited defendant's counterclaim and setoff based on gur- 
ported exclusive distributorship agreement where evidence was insuBcient to  
show that such an agreement had been entered into either orally or in writing. 
Dist~ibuting Corp. u. Parts, Inc., 483. 

5 17. Sufficiency of Evidence 
Defendants' evidence held sufficient to go tc? jury in counterclaim for 

breach of warranty in the sale of a house. Kelly v. Davenport, 670. 

5 7. Taxation, Bonds a n d  Allocation of Procceds 
The statute authorizing the county board of commissioners to levy ad  

valorem taxes for a County School Capital Reserve Fund is a valid exercise 
of legislative authority; the creation of such fund is for a necessary expense 
and does not require a vote of the people. Yoder v. Bd.  of Commissioners, 712. 

5 10. Assignment and  Supervision of Pupils  
A citizen's group challenging the pupil assignment plan adopted by a 

county board of education must appeal the plan to the superior court within 
10 days from the date of its adoption by the board, G.S. 115-179, and the failure 
of the group to follow this procedure subjects its action t o  dismissal. Fries v. 
Bd. of Education, 341. 

SEA&@WI:S AND SEIZUltElS 

5 1. Search Without  Warran t  
Seizurc of tools and other articles from car without search warrant was 

legal where tools wcre obscrved on floor of car and other articles were dis- 
covered by search as  incident to lawful arrest for possession of burglary h l s .  
X. v. McCloud, 132. 

3 3. Requisites a n d  Validity of Search W a r r a n t  
Police officers' affidavit based on an informant's report was sufficient rea- 

sonably to satisfy the magistrate that probable cause existed for search war- 
rant for narcotics. 8. v. Stalw, 345. 

An affidavit for a search warrant may be based on hearsay information 
and need not reflect the personal observation of the mian t .  Ibid. 

Defendants have standing to object to the valjdity of a search warrant 
for narcotics directed to the premises of a third pcrson where they were both 
in the apartment with the seized evidence a t  the time of the search under +he 
warrant. S. v. Milton, 425. 

While magistrate must be informed of enough of the underlying circum- 
stances to support finding of probable cause for issuance of a search warrant, 
i t  is not constitutionally required that all of such underlying circumstances be 
set forth in the affidavit to obtain the warrant. Ibid. 

A~ffidavit of police officcr to obtain warrant for narcotics was insufficient 
to establish grounds for issuing the warrant u n d s  [former] G.S. 15-25.1 in  
force when the warrant was issued and the search conducted. Ibid. 
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SETOFFS 

Defendant's evidence is insufficient to show that it  is entitled to a setoff 
for its inventory of merchandise supplied by plaintifl. Distributing Corp. v. 
Parts, Inc., 483. 

In  an action to recover for merchandiscl purchasrd on open account, trial 
court properly nonsuited dcfendant's counterclaim and setoff based on pur- 
ported exclusive distributorship agreement where evidence was insufficient to 
show that such an agreement had been entered into either orally or in  writ- 
ing. Ibid. 

Defendant's name affixed to a telegram in priut constitutes a signing of 
the telrgrarn by defendant within the requirement of the statute of frauds. 
Paggu v. B.V.D. Go., 690. 

STATE 

§ 4. Actions Against the State  
Action to restrain individual defcrldi~nts, officials of the State, from 

awarding a contract for the microfilming of paticnt medical records a t  a 
State hospital to the apparent low biddcr or to anyone other than plaints  is 
held an unauthorized action against thc State and not an action against the 
defendants as  individuals. illierofilm Gorp. v. Turner, 258. 

§ 7. Filhlg of Claim and  Procedure 
Judgment denying claim against State Highway Commission based upon 

alleged negligence of a named employee is res judicata, and second action 
filed against Highway Commission for same accident based upon alleged neg- 
ligence of two different highway employees was properly dismissed. Mason 
v. Hig?iway Comnz., W. 

If claimsnt mistakenly names a wrong State employee, his remedy is to 
address a motion to amend the affidavit to the Industrial Commission. Iliid. 

STATUTES 

5 4. Construction i n  Regard t o  Constitutionality 
If a statute is susceptible to constitutional and unconstitutional internre 

tations, the former will bc adopted. 8. u. Martin, 18. 

§ 5. General Rules of Construction 
Courts often resort to dictionaries for assistance in determining the com- 

mon and o r d i n a ~  meaning of words and phrases. S. v. Martin, 532. 

9 10. Construction of Criminal Statutes  
Criminal statutes must be strictly construed in favor of a defendant. S. 

v. Rpencer, 282. 
Interpretation of a criminal statute should not be made which leads to a 

ridiculous result. Ibid. 
Criminal provisions must be strictly construed against the State anci lib- 

erally construed in favor of a defendant with all conflicts resolved in favor 
of the defendant. S. 5.  Martin, 532. 

Few words possess the precision of mathematical symbols, and no mars 
than a reasonable degree of certainty in a statute or regulation making an act 
a criminal offensc can be demanded. Ibid. 
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A defendant may be prosecuted and punished, after the effective date of 
the 1969 amendment to G.S. 15-54, for the violation of G.S. 14-54 as  i t  existed 
prior lo the effective date of the 1969 amendment. S. v. MeZton, 721. 

Except insofar as  an amendme~t may operate as an implied repeal of a 
statute, the amendment of a criminal stalute does not affect the prosecution 
or puilishmcnt of a crime committed before the amendment became effective. 
Did. 

TAXATION 

3 6. Necessary Expcnses a n d  Necessity fo r  Vote 
The statute authorizing the county board of commissioners to levy ad 

valorem taxes for a County School Capital Rescrve Fund is a valid exercise 
of legislative authority; the creation of such fund is for a necessary expense 
and does not require a vote of the people. Yoder a. Bd. of Commissioners, 712. 

TELEPHONE AND TELEGRAPH GOMPANIES 

3 1. Control a n d  Regulation 
In  fixing the rates for a telephone company, the Utilities Commission rvas 

not required as  a matter of law to credit to the company's working capital re- 
quirements the amounts paid by its customers in advance of monthly services 
rendered. Utilities Comm. v. Morgan, 576. 

Utilities Commission was authorized to grant a telephone company a rate 
increase notwithstanding the Commission's finding that the quality of service 
rendered by the company was poor and substandard. Zbid. 

In fixing the rate for a telephone company, the Utilities Commission prop- 
erly considered the value of the company's plant under construction but not 
yet in operation. Ibid. 

TRIAL 
§ 21. Consideration of Evidence on  Motion t o  Nonsuit 

Consideration of evidence on motion for nonsuit. Realty Co. v. Hoots, 362. 

3 26. Nonsuit f o r  Variance 
When there is a material variance between allegation and proof, motion 

for judgment of nonsuit will be allowed. RealSy Co. v. ZIoots, 362. 

3 27. Nonsuit i n  Favor  of Par ty  Having Burden of Proof 
Judgment of nonsuit will not be granted in favor of the party upon whom 

rests the burden of proof; but nonsuit is proper where plaintiff's own evidence 
established an affirmative defense as a matter of law. Licl~tenberger u. Tns. 
Co., 269. 

3 31. Directed Verdict a n d  Peremptory Instructions 
Trial court properly gave jury peremptory instructions in favor of plaintiff 

whcrc defendant's counterclaim and setoff was ~~ropcrly nonsuited, and the 
amount of the account between plaintiff and defendant had been stipulated. 
Distributing Gorp. v. Parts, Znc., 483. 

3 3.3. Statement of Evidence rtnd Application of L a w  Thereto 
Trial judge has duty to declare and explain t-he law and apply it to the 

evidence. Roberts v. Herring, 65. 
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§ 40. F o r m  a n d  Sufficiency of Issues 
Issues of fact raised by the pleadings must be tried by a jury unless there 

has been a waiver of that right. BoZcornb v. HoZcomb, 329. 

S 48. Acceptance o r  Rejection of Verdict by t h e  Court 
Trial court did not err in accepting jury's verdict after one juror, upon 

poll of the jury, answered that he agreed with the verdict "with the under- 
standing that tender means money not offer," where the record shows that upon 
further questioning the juror unequivocally agreed with the verdict. Sheppard 
v. Andrews, 517. 

58. f ind ings  a n d  Judgmcnt  of the Court; Appeal a n d  Review 
Where jury trial is waived in district court, separate findings of fact and 

conclusions of law must be entercd by trial judge in support of judgment en- 
tered by him, and entry of verdict based on issues of fact answered by the 
court is disapproved. Cibson v. Jones, 534. 

Where trial judge was sitting as  the trier of fact, his granting of plain- 
tiffs' motion for nonsuit on defendants' counterclaim, although improper under 
the facts of this casc, held not prejudicial. XeZ7u v. Davenport, 670. 

TRUSTS 

s 13. Creation of Resulting Trusts  
A parol agreement to purchase a t  n foreclosure sale and hold title for the 

debtor and to reconvey the title to the debtor on repayment of the amount ad- 
vanced creates a resulting trust. Bal~adur u. McLean, 488. 

Alleged agreement by purchaser a t  foreclosure sale to convey to the debtor 
an option to repurchase the property is insufficient to charge the purchaser as  
trustee or to impress a trust upon his title. Ibid. 

§ 19. Sufficiency of Evidence 
Plaintiffs' evidence is insufficient to support a jury k d i n g  that defendant 

had made an express agreemrnt to acquire and hold title for plaintiffs' beneAt 
as  would be required to give rise to a resulting trust. Bahadur v. McLean, 488. 

Where services are rendered and expenditures made by one party to or 
for the benefit of another, without an express contract to pay, the law will 
imply a promise to pay a fair compensation therefor. Leffew v. OrreZl, 333. 

USURY 

§ 1. @ontracts and  Transactions Usurious 
In an action by a bank to rerover on a demand note to secure a loan to a 

corporation, the transaction is governed by the 6 per cent interest limitation 
set forth in G.S. 24-2, and defendants s r e  entitled to the dcfcnse that thc 634 
per cent annual interest rate on the note is usurious. Bank v. Printing Co., 359. 

UTILITIES WMMI&SION 

3 6. Hearings a n d  Orders; Ra tes  
Principles applicable to the determination of utility rates. Utilities Comm. 

v. Morgan, 576. 
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Utilities Commission was authorized to grant a telephone company a rate 
increase notwithstanding the Commission's finding that the quality of service 
rendered by the company was poor and substandard. D i d .  

In fixing the rate for a telephone company, the Utilities Commission prop- 
erly considered the value of the company's plant under construction but not 
yet in operation. Ibid. 

I n  fixing the rates for a telephone company owned by a parent holding 
company, the Utilities Commission was acting within its discretion in post- 
poning an investigation into the reasonableness of profits earned on materials 
sold to the telephone company by a supply company that was also owned by 
the parent company. Ibid. 

The Utilities Commission is authorized to consider quality of service as a 
factor in  determining what constitutes just and reasonable rates to be charged 
by a utility. Ibid. 

I n  fixing the rate for a public utility, the value of the utility's plant and 
service must be determined as  of the end of the test period used in the hear- 
ing. Ibid. 

s 7. Services 
In  proceeding to obtain approval of Utilities Commission for transfer of 

a common motor carrier asphalt franchise, there was sufficient evidence to 
support Commission's finding that service under the franchise had been con- 
tinuously offered to the public up to the time of filing said application. Utilities 
Comm. a. Petroleum Carriers, 408. 

Showing of public need required of an apl~lication for a new motor car- 
rier certificate is not applicable in a transfer proceeding. Ibid. 

Requirement of public convenience and necessity for transfer of public 
utility franchise is satisfied by showing that ?he authority has been and is 
being actively applied in satisfaction of the public need shown to exist when 
the authority was originally acquired. Ibid. 

Possibility that a transfer of a motor carrier franchise to a more competitive 
carrier will adversely S e c t  other existing carriers does not make such transfer 
contrary to the public interest. Ibid. 

VENDOR AND P-EB 

5 1. Validity and Construction of Contracts of Bargain and Sale and 
Options 
Writing required by the statute of frauds may be signed by an agent. 

Yaggy 2;. B.V.D. Co., 590. 
Defendant's name affixed to a telegram in print constitutes a signing of 

the telegram by defendant within the requirement of the statute of frauds. 
Ibid. 

Memorandum of agreement for sale of land is not insufficient to satisfy 
statute of frauds because time for performance is not stated therein. Ibid. 

Fact that for some time after telegram containing essentials of a con- 
tract for sale of land was sent the attorneys For the parties were engaged in 
drafting a written document which was to embody all terms agreed upon does 
not compel the conclusion that the minds of the parties had never met upon 
the essentials of a binding contract. Ibid. 

Contract for sale of property by a corporation was not invalid because not 
approved by the corporation's board of directors. Tbid. 
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Options are  to be construed strictly in favor of the optionee. Sheppard v.  
Andrews, 517. 

g 2. Duration of Option or Contract; Performance or Tender 
Time is of the essence in an option contract. Kheppard u. Andrews, 517. 
In a n  action against husband and wife for breach of a n  option contract 

to convey land, trial court properly allowed motion for nonsuit as  to femme 
defendant where plaintiff's evidence failed to show tender of payment made 
to femme defendant. Ibid. 

5 3. Description and Amount of Land 
Where a party contracts to convey land by a description whicn actually 

corresponds with property that he professes to own or control, there is a strong 
presumption that the contract was intended to apply to that particular prop- 
erty even though the description fits property the contracting party does not 
profess to own or control. Carlton v. Anderson,, 264. 

Description in an option contract held snfficicnt to admit extrinsic evi- 
dence to determine location of the property. Ibid. 

In action for breach of option contract to convey land, plea in bar that the 
option did not comply with the statute of frauds should have been allowed 
where the description did not specifically locate the land and plaintiff's evidence 
failed to identify and locate the land. Shcppard v. Andrews, 517. 

A written memorandum sufficient to comply with the requirements of the 
statute of frauds must contain a description of the land either certain in it- 
self or capable of being reduced to certainty by reference to something extrinsic 
to which the contract refers. Yaggy a. B.V.D. Co., 590. 

Description in a telegram referring to property to be conveyed as "BVD 
property in Carrboro NoCar subject to reacquisition from Montvale Realty 
Corp" is not patently ambiguous. Ibid. 

g 5. Specific Performance 
Testimony by alleged agent of corporate defendant that he had actual 

authority from his superiors to, accept plaintiff's offer to purchase property is 
compctent to prove agency and extent of such agency. Yaggy v. R.V.D. Co., 590. 

$j 10. Actions Involving Interests of Third Person 
Where subdivision lot was sold by reference to a map on which the word 

"park" appears, equity will not compel defendant to coinply with a contract 
for the sale of the lot until other parties who have purchased with reference 
to the map have been brought into the action as  necessary parties and their 
rights determincd with respcct to thc park. Land Corp. v. Styron; 25. 

In  action for specific performance of a contract to purchase land lying 
partially within a subdivision, owners of all lots within the subdivision were 
necessary parties before court could determine that rccorded subdivision re- 
strictions could not be enforced against the portion of the land within the 
subdivision because of fundamental changrs within and without the subdivision. 
Building Co. v. Peacock, 77. 

WATERS AND WATEa GOURSES 

$j 1. Surface Waters 
Owners of land on higher levels cannot divert surface water by artificial 
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obstruction so as  to injure the premises of the servient owner without incurring 
actionable liability. Bradley w. Temaco Co., 300. 

In an action between private landowners, i t  is prejudicial error for the 
jury to  consider evidence of plaintiff's permanent damages when the parties 
had not stipulated that permanent damages might be assessed. Ibid. 

WILLS 

9. Proof of Will a n d  Probate  i n  Common F o r m  
Motion addressed to the clerk of superior court to  vacate the probate of 

a holographic will on the ground that the will was not in the handwriting of 
the testator held properly denied by the clerk; movants' proper procedure to  
challenge the probate is by caveat. I n  re Hpinks, 417. 

The burden of proof on a motion to vacate a probate is on the movants to 
establish suEcient grounds to set aside the probate. Did. 

Failure of clerk of superior court to make a specific finding in order of 
probate as to domicile or residence of deceased does not show that the clerk 
lacked jurisdiction over deceased's estate so that probate can be ignored or 
collaterally attacked. In  re Dawis, 697. 

18. Nature of, a n d  Jurisdiction Over Caveat Proceeding 
The filing of a caveat is a statutory procedure for an attack upon a paper- 

writing which has been probated as  a will in common form. I n  re 8pinLs, 417. 

§ 22. Mental Capacity 
In  caveat proceeding challenging a purported codicil on ground of mental 

incapacity, trial court erred in preventing counsel for caveator from arguing 
to the jury the legal effect of a subsequent codicil executed by testator which 
left him intestate as  to a considerable portion of his property. I n  re Farr, 250. 

23. Instructions i n  Caveat Proceedings 
In a caveat proceeding challenging a purported codicil, trial court did not 

err in refusing to charge jury that under G.S. 31-5.8 a subsequent codicil exe- 
cuted by testator revoking the codicil challenged by caveator did not have the 
legal effect of reviving articles of the will which the challenged codicil had 
revoked. I n  rc  Farr, 250. 

§ 34. Fees, Life  Estates, and  Remainders 
Remaindermen under a will failed to allege sufficient facts to entitle them 

to finding that the life tenant under the will is a trustee of the property for 
herself and the remaindermen and that the remaindermen are entitled to an 
accounting of the property from the life tenant. Elliott v. Ballentine, 682. 

5 4. Rule Tha t  a P a r t y  May Not Impeach His  Own Witness 
In wrongful death action, trial court did not err in permitting plaintiff to 

question plaintiff's witness, whose testimony was favorable to defendant, as  
to how he had answered questions a t  a previoiis hearing, since plaintiff was 
attempting to contradict the witness rather than impeach him. Jordan v. Wi& 
liams, 33. 
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ABC BOARD 

Denial of on-premise beer permit - 
sufficiency of evidence, Waggoner 

v. Bonrd of Alcoholic Control, 
692. 

ACCIDENT OR MISADVENTURE 

Homicide prosecution - 
failure to instruct on, S. u. Blix- 

xnrd. 395. 

ACOOUNTING FOR DEVISED 
B O P E R T Y  

Petition by remaindermen, Elliott 1;. 

Ballentine, 682. 

ADOPTED CHILD 

Custody l~roceeding - 
full faith and credit, Bonavia a. 

Torreso, 21. 

ADULTERY 

Alimony without divorce - 
evidence of adultery occurring af- 

ter pleading was filed, Gordon v. 
Gordon, 206. 

Libel action - 
newspaper article, Littlejohn v. 

Publishing Co., 1. 
Testimony by spouse, Gordon, v. Gor- 

don, 206. 

AFFIDAVIT FOR SEARCH WBR- 
RANT 

Sufficiency of - 
confidential informer, S. v. Btaleu, 

345. 

AHOSKIE, TOWN OF 

Violation of zoning ordinance in park- 
ing mobile home, S. u. Martin, 18. 

ALIMONY 

See Divorce and Alimony this Index. 

ALTERATION OF DEED 

Change of grantee's name - 
consent of grantor, Newell 2;. Ed- 

wards, 650. 

AMENDED PLEADINGS 

Consideration by another judge, Whits 
v. P m y ,  36. 

ANIMALS 

Liability in allowing pony to escape 
from enclosure, subsequent injury t:, 
motorist, Sutton v. Duke, 100. 

ANSWER 

Verification nunc pro tune, Stced c. 
Crmf ord, 378. 

APPEAL 

Habeas corpus - 
appellate review by certiorari, Stw 

ratt  v. State, 398. 
review of inquiry into extradition, 

Tcaas v. Rhoades, 388. 

APPEAL AND EEROR 

Ilrief - 
failure to file, I n  re CtcstodlJ Of 

Mamjell, 59. 
inclusion of separation agreement 

in controversy as an appendix, 
Calhoun v. Calhoun, 509. 

Cases consolidated for appeal, Shore v. 
Shore, 197. 

Interlocutory order - 
appeal from, Patrielc 2;. Hurdle, 44. 

Judgments appealable - 
award of alimony pendcnte lite, 

Peeler w. Peeler, 456. 
order in processinning proceeding, 

P r i ~ e  v. Prince, 638. 
Record on appeal - 

failure to docket in apt time, I n  r e  
Custody of Maxwell, 59; Umph- 
lett v. Bush, 72. 
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APPENDIX TO BRIEF 

Separation agreement in controversy, 
Calhoun v. Calhoun, 809. 

ARREST 

Pleading of civii remedy of arrest in 
automobile accident case, Plummer v. 
Henry,  84. 

Gnlawful arrest - 
effect on admissibility of confes- 

sion, S. v. McCloud, 132. 

ARREST OF JUDGMENT 

Contention that superior court had no 
jurisdiction on appeal from district 
court, 8. v. Ray,  129. 

ARREST OF MINOR 

Legality of officers' entry into house, S. 
v. Sparrow, 107. 

ASPHALT MOTOR CARRIER 

Transfer of carrier certificate, Utilities 
Comm. v .  Petroleum Carriers, 408. 

ASSAULT AND BATTERY 

Serious injury - 
shooting prosecuting witness in the 

wrist, S. v. Rhankle, 564. 
stabbing of police officer with steak 

knife, 8. v. Parker, 191. 

ASSAULT W I m  DEADLY 
WEAPON 

Offense created by 1969 General Assem- 
bly - 

steak knife as  a deadly weapon, S. 
v.  Parker, 191. 

ASSAULT WITH INTENT TO CO'M- 
RPIT RAPE 

In-court identification of defendant - 
pretrial photographic identification 

and identification in police de- 
partment elevator, S. w. Huff- 
man, 92. 

ATTORNEY GENER.ilL 

Appeal from order of Utilities Commis- 
sion granting rate increase to tele- 
phone company whose services were 
substandard, Utilities Comm, v. Mor- 
gan, 576. 

AUTOMOBILE LIABILITY INSUR 
ANCE 

Cancellation by insured - 
notice by insurer to Department of 

Motor Vehicles, Insurance Go. v. 
Dauis, 132. 

Cancellation by insurer - 
notice to Department of Motor Ve- 

hicles, Insurance Co. v. Dacis, 
152. 

Certified assigned risk policy - 
cancellation, Insurance Co. a. Da- 

vis,  152. 
Determination of coverage - 

non-owner's liability policy, Insur- 
ance Co. v. Hages. 294. 

uninsured motorist clause, L i c R t m  
berger v. Insurance Co., 269. 

Premium notice sent by insurer - 
offer to renew, Insurance Co. c. 

Davis, 152. 
Renewal of insurance policy - 

offer and acceptance, Insurance Co. 
v. Davis. 1.52. 

AUTOMOBILE PARTS 

Action for goods sold and delivered - 
counterclaim and setoff, Distribut- 

ing Corp. v. Parts, Inc., 483. 
exclusive distributorship agree- 

ment, Distributing Corp, v. Parts, 
Inc.. 453. 

AUTOMOBILE TIRES 

Malicious destruction of - 
testimony that mark on knife 

smelled like rubber, 8. v. Lock- 
lear, 376. 

AUTOMOBILE TRANSMISSION 

Action to recover for installation of, 
Roberts v .  Herring, 6.5. 
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AUTOMOBILES 

Contributory negligence - 
guest passenger remaining in il- 

legally p a r k e d automobile, 
Tharpe v. Brewer, 432. 

pedestrian, Basdm v. Sutto?z, 6 ;  
Gregory v. Adkins, 305. 

Driving under the influence - 
argument of counsel, breatlialyzer 

test results in other cases, S. v. 
Royal, 553. 

breathalyzer test results, prere- 
quisites for admission in evi- 
dence, S. v. Caviness, 541. 

instructions to jury, S. v. Ncw- 
somc, 525. 

Driver's license - 
driving while suspended, basis for 

revocation, Taylor u. Garrett, 
473. 

Family purpose doctrine defined, Plum- 
mer u. lienry, 84. 

Imputation of negligence to owner-occu- 
pant, Etl~eridge v. R. R. Co., 140. 

Intersection accident - 
excessive speed, Roxier v. Lan- 

caster, 506. 
Left turn - 

contributory negligence in making, 
Halcs v. Plowers, 46. 

Lights - 
stopping vehicle within radius of, 

Meeks v. Atkeson, 631. 

BIanslaughter  rosec cut ion - 
cause of death, sufficiency of eri- 

dence, S. v. Locklear, 493. 
identity of driver, S. v. Locklear, 

493. 

Negligent entrustment theory - 
recovery of punitive damages 

under, Plummer 2;. Henry, 84. 

Owner-occupant - 
imputation of negligence to, E t h s  

ridge v. R. R. Co., 140. 
Ownership of automobile - 

proof of registration, Tuttle v. 
Beck, 337. 

Parking - 
evidence that defendant's car was 

improperly parked, Tuttle v. 
Beck, 337 ; Meelcs v. Atkeson, 631. 

AUTOMOIBIIIF!S - Continued 

hitting stopped vehicle whose 
owner was searching for lost cat, 
Meelzs v. Atlzeson, 631. 

with bright lights facing oncoming 
traffic, sufficiency of pleadings, 
Tharf~e v. Brewer, 432. 

Pedestrian - 
contributory negligence, Busden v. 

Suttoa, 6 :  Gregorg v. Adkins, 
30=5. 

intoxication of pedestrian, admis- 
sion of hospital records, Wilder 
v. Edwards, 513. 

unmarked crosswallr, action for per- 
sonal injuries, Carter v. Murray, 
171. 

Physical facts a t  accident scene, Jor- 
dan v. Williams, 33. 

Registration as  proof of ownership, 
Tuttle v. Bcck, 337. 

Res ipsa loquitur - 
vehicle leaving road without ap- 

parent reason, Cherry v. Small- 
mood, 56. 

Speed - 
sufficiency of evidence of speeding, 

8. v. Zimmerman, 522. 
violation of speed restriction as  

negligence, Basden v. Sutton, 6. 
Stopping on highway - 

hitting stopped vehicle whose 
owner was searching for lost tat,  
Meeks v. Atkesom, 631. 

negligence in, Btith v. Pwdue, 314 ; 
Meeks v. Atkeson, 631. 

Sudden emergency - 
automobile parked w i t  h bright 

lights facing oncoming traffic, 
Tharpe v. Brewer, 432. 

Title - 
determination of title transfer on 

question of coverage under non- 
owner's liability policy, Insur- 
ance Co. v. Hayes, 294. 

U-turn - 
negligence in making, Jordan. G. 

Williams, 33. 

AUTOPSY 

Photrograph of deceased's body after, 
S. u. Curtis, 707. 
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BAIL 

Excessive bail - 
effect on admissibility of confes- 

sion, 8. v. McCloud, 132. 

BEER PERMIT 

Denial by ABC Board- 
sufficiency of evidence, Waggoner 

v. Board of Alcolwlic Control, 
692. 

Superior court's authority to order 
ABC Board to issue, Waggoner v. 
Board of Alcoholic Control, 692. 

Lease of - 
estoppel to assert invalidity of 

lease for uncertainty of descrip- 
tion, Advertising, Inc. v. Harper, 
501. 

BILL'S AND NOTES 

Action on note- 
demurrer to answer, Kelly v. 

Davenport, 670. 
sufllciency of evidence of indebt- 

edness, Kellg v. Dmenport, 670. 

BLUE LAW 

Prevention of Sunday sale of mobile 
homes - 

constitutionality of, Mobile Home 
Xales v. Tomlinson, 289. 

BOND 

Failure to post - 
credit for confinement while wait- 

ing trial, 8. v. Wallcer, 548. 

BOUNDARIES 

Processioning proceeding - 
burden of proof to  establish dis- 

puted boundary, Prime v. Prince, 
638. 

BREACH O F  WARRANTY 

Action on in sale of house, Eelly v. 
Davenport, 670. 

BREATHALYZER TEST RESULTS 

Jury argument of results in other cases, 
8. v. Royal, 559. 

Prerequisites for admission in evidence, 
X. v. Caviness, 541. 

BRIEF 

Appendix to brief - 
separation agreement in contro- 

versy, Calhoun v. Calhoun, 509. 
Failure to file, In re  Custody of Max- 

well, 59. 
Failure to send copy to Attorney Gen- 

eral, S. v. Blacb, 324. 
Necessity of filing only one brief on ap- 

peal, 8. v. Alphin, 60. 

BURGLARY AND UNLAWF'UL 
BREAKING-s 

Effect of 1969 amendment to felonious 
breaking statute in prosecution for 
felonious breaking committed prior to 
the amendment, S. v. Melton, 721. 

Articles in plain view in automobile - 
search of automobile incident to 

lawful arrest, 8. v. McCloud, 132. 
Found in car of third person - 

rendered admissible against de- 
fendant by confession, S .  v. Mc- 
Cloud, 132. 

Unlawful possession - 
burden of proving lawful excuse, 

8. v. McCbud, 132. 

BVD OOLWPANY PROPERTY 

Telegram sale of, Yaggg v. BVD Co., 
590. 

CAMPER 

Sudden stopping of automobile behind 
turning camper, 8tith v. Perdue, 314. 

Asphalt motor carrier certificate - 
transfer of, Utilities Comm. 5. Pe- 

troleum Carriers, 408. 
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CAR WASH EQUIPMENT 

Lease of - 
damages for breach, PaZco Corp. v. 

Hood, 717. 
implied warranty of fitness, PaZco 

Corp. v. Hood, 717. 

CAT 

Hitting stopped car on highway whose 
owncr was searching for lost cat, 
Meeks v. Atkeson. 631. 

CAVEAT PROCEEDING 

Codicil of will - 
instructions as to legal effect of, 

I n  r e  Paw, 250. 

CERTIORARI 

Appellate review of habeas corpus, Sur- 
rat t  v. State, 398. 

Order allowing certiorari in record, S. 
v. Jacicson, 386; S. v. Blizzard, 395. 

Substitute for appeal, S. v. AZphin, 60. 

CHECK 

Laborers' and materialmen's liens - 
payment to general contractor, 

Supplu Go. v. Motor Lodge, 701. 
Mitigation of sentence in worthless 

check prosecution, 8. v. McCZam, 477. 

CIVIL PRCMXDUlttE, RULES OF 

Demurrer for misjoinder of causes - 
denial where complaint complies 

with new rules, Wickes Chrp. V. 
Hodgc, 529. 

Effective date of new rules, Wickes 
Corp. v. Hodge, 529. 

Proof of corporate existence - 
promissory notes naming plaintiff 

as corporation, Wiclces Corp. v. 
Ilodge, 529. 

CLAIM AND DELIVERY 

Damages - 
right of defendant to where plain- 

CLAIM AND DELIVERY - 
Continued 

tiff has taken voluntary nonsuit, 
E:pps v. Biller, 656. 

Sureties as partics of record, Epps V.  

Miller, 656 

CLERIC OF SUPERXOR COURT 

Authority to set aside verified com- 
plaint to which unverified answer 
has been filed, Steed v. Cranfora, 
378. 

Compelling deliwry of justice of peace 
records, in, TP Robertson, 186. 

Probate jurisdiction -- 
failure to make findings as  to dom- 

icile of deceased, I n  re  Da&, 
697. 

generally, I n  re  Spilzlcs, 417. 

CODICIL O F  WILL 

Caveat proceeding - 
legal effect of codicil, I n  re  Parr,  

250. 

COMMUNAL LIVING 

Contributing to delinquency of minor, 
S. v. Sparrow, 107. 

Interference with officer in arrest of 
minor, S. v. Sparrow, 107. 

COMPRIOMIBE AND SETTLEMENT 

Pleading settlement by insurance car- 
rier - 

ratification of settlement, White 
1;. Perru, 36. 

OOMPUL,SORY REFERENCE 

lies judicata in subsequent action, Bar- 
ringer v. Weathington, 126. 

OONPESSION 

Admissibility - 
delay of preliminary hearing, S. V. 

McCZoud, 332. 
excessive bail, S. v. McCZoud, 132. 
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OONFESSION - Continued 

findings by court on voir dire, S. v. 
McCloud, 132. 

unlawful initial arrest, S. v. Mc- 
Cloud, 132. 

CONFIDENTIAL IKFORMER 

Sufficiency of officer's affidavit for 
search warrant, S. v. Staley, 345. 

00XSENT JUDGMENT 

Divorce action - 
lack of defendant's consent, Shore 

v. Shore, 197. 
Power of district court to set aside 

judgment entered by another judge, 
Shore v. Shore, 197. 

Setting aside for lack of defendant's 
consent, Shore v. Shore, 197. 

CONSTITU'PIONAL LAW 

Counsel, right to - 
defendant dissatisfied with counsel, 

S. v. Perkins, 675. 
intoxication as affecting waiver of 

counsel, 8. v. Curtis, 707. 
probation revocation, 8. ti. Atkin- 

son, 358. 
time to prepare defense, S. v. At- 

kinson, 365. 
waiver in escape prosecution, 8. v. 

Rogers, 572. 
Ih11 faith and credit - 

foreign child custody decree, I n  re  
Kluttx, 383. 

Jury - 
opportunity to show racial discrim- 

ination in composition of, S. v. 
Spencer, 282. 

School Capital Reserve Fund - 
necessary expense not requiring 

vote of the people, Yoder v. 
Board of Commissioners, 712. 

Speedy trial - 
delay of 3% months between ar- 

rest and trial, 8. v. McCbud, 
132. 

right of State to appeal dismissal 
of prosecution for denial of, S. 
v. Horton, 497. 

CONSTITUTIONAL LAW - 
Continued 

Sunday blue law - 
prevention of mobile home sales, 

Mobile Home Sales a. Tomlin- 
aon, 289. 

Waiver of counsel in escape prosecu- 
tion, S, v.  Rogers, 572. 

CONSTRUCTIVE EVICTION 

Bllegations by tenant that premises 
were unfit for human habitation and 
were in violation of city code, Thomp- 
son v. Rhoemnker, 687. 

CONTINUAXCE 

Probation revocation hearing - 
time to prepare defense, 8. v. At- 

kinson, 355. 

CONTRACTS 

Acceptance by mail, Goldman v. Parlc- 
land, 400. 

Breach of contract - 
measure of damages and recovery 

of lost profits, Meares v. Con- 
struction Co., 614. 

Damages - 
automobile transmission installa- 

tion, Roberts v. Herring, 65. 
Exclusive distributorship agreement -- 

action for goods sold and delivered. 
Distributing Corp. v. Parts, Ino., 
483. 

Justice of the peace - 
collection of physician's accounts, 

I n  re  Robertson, 186. 
Lease contract for highway signs -- 

estoppel to assert invalidity of, Ad- 
vertising, Znc, v. Harper, 501. 

3ption contract - 
agreement to purchase a t  fore- 

closure sale and reconvey to 
debtor, Bahadur v. McLean, 488. 

breach by husband and wife, S h e p  
pard v. Andrews, 517. 

to convey land, sufficiency of de- 
scription, Carlton v. Anderson,, 
264. 
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CON!JTLAGTS - Continued 

Restraint of trade - 
validity of restrictive covenant pro- 

tecting filling station against 
competition, Quanlro Stations 0. 
Gilley, 227. 

State oHicials - 
injunction to prevent microfilming 

of medical records, Microfilm 
Corp. v. Turner, 258. 

Telegram sale of land - 
printcd name a s  signature, Yaggy 

v. BVD' Co., 590. 

OONTlXIDUTING TO DELIN- 
QUENCY OF MINOR 

Constitutionality of statute, S. v. Spar- 
row, 107. 

Sufficiency of evidence, 8. v. Spawou:, 
107. 

CONTROVERSY WITHOUT 
ACTION 

Determiuation of ~ ~ c i e n c y  of a deed 
to convey title, Land Corp. v. Styron, 
25. 

Action against corporation to recover 
sales co~nrnissions - 

variance between allegations and 
proof, Realty Go. v. Hoots, 362. 

Corporate assets - 
wrongful appropriation by direc- 

tors and stockholders, Under- 
wood v. Stafford, 220. 

Corporate existence - 
proof of by notes naming plaintiff 

a s  corporation, Wickes Corp. V .  

Hodge, 529. 
Directors and stockholders - 

appropriation of corporate assets, 
Underwood v. Stafford, 220. 

Non-resident corporation - 
service of process on Secretary of 

State, Crabtree v. Coats & Bur- 
chard Co., 624. 

Sale of corporate property - 
approval by board of directo,rs, 

Yaggy v. BVD Go., 590. 

COSTS 

Taxing of costs - 
injunction to prevent violation of 

restrictive covenant, Builders, 
Inc. v. Hollar. 14. 

COUGH SYRUP 

4dmissibility of confession - 
testimony that defendant had been 

drinking cough syrup, S. v. Den- 
nis, 390. 

OOUKSEL, RIGHT TO 

Defcndant dissatisfied with counsel, S. 
v. Perkins, 675. 

Intoxication as  affecting waiver of 
counsel, S. u. Curtis, 707. 

Probation revocation hearing, S. v. At- 
lcimon, 355. 

Time to prepare defense, S. G .  Stbini 
son,, 355. 

Validity of statute authorizing creation 
of, Yoder v. Board of Commissioners, 
712. 

COURTS 

Consent judgment - 
power of district court to set aside 

judgment entered by another dis- 
trict court judge, Shore v. Shore, 
197. 

District court - 
"judge shopping" procedures in  di- 

vorce action' disapproved. John- 
son v. Johnson, 310. 

Judgment on demurrer - 
consideration of amended plead- 

ings by another judge, White e. 
Perry, 36. 

Judicial notice - 
availability of low income housing, 

Thon~pson v. Shoemaker, 687. 
.Jurisdiction - 

motion in arrest of judgment on 
ground t h a t superior court 
lacked, 8. v. Ray, 129. 
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COURTS - Continued 

Justice of the peace - 
abolishment of oflice of, I n  re  

Robertson, 186. 
delivery of records to clerk of su- 

per o; court, I n  r e  IZo1~t:sotf. 
186. 

Juvenile courts - 
constilutionality of statutes defin- 

ing jurisdiction, 8. v. Spanow, 
197. 

Municipal-county court - 
guilty plea to misdemeanor credit 

card fraud, S. v. Caudle, 276. 
Superior court - 

authority to order ABC Board to 
issue beer permit, Waggoner v. 
Board of Alcoholic Control, 692. 

Trial by court without jury - 
necessity for separate findings and 

conclusions, Gibson v. Jones, 534. 

CREDIT CARD FRAUD 

Jurisdiction of municipal-county court, 
S. v. Caudle, 276. 

Revocation of suspended sentence, 8. 
v. Caudle, 276. 

Sufficiency of warrant, S. v. Caudle, 
276. 

CREDIT ON PRISON SENTENCE 

Confinement awaiting trial, S. v. 
Walker, 548. 

Confinement for mental evaluation 
prior to trial, S. v. Walker, 548. 

CRIMINAL LAW 

Appeal from interlocutory order, S. v. 
Black, 324. 

Appeal, right of State to - 
dismissal of prosecution for denial 

of speedy trial, S. v. Horton, 497. 

Brief - 
failure to send copy to attorney 

General, S. v. Black, 324. 
Certiorari - 

necessity for order allowing cer- 
tiorari in the record on appeal, 

ORIMINAL LAW - Continued 

S. a. Jackson, 386 ; 8.1;. Blixzard, 
395. 

substitute for appeal, S. v. Alphin, 
GO. 

Colloquy between court and counsel, S. 
v. McPI~erson, 160. 

Confession - 
dclay of preliminary hearing, S. v. 

NcCloud, 132. 
excessive bail, S. v. McCloud, 132. 
necessity for findings of fact, S. c. 

Dennis, 390. 
testimony that defendant had been 

driulring cough syrup, S. u. Den- 
nis, 390. 

unlawful initial arrest, S. c. Me- 
Cloud, 132. 

Consolidalion of cases for trial - 
discretion of court, S. v. Haith, 

552. 
Continuancc - 

additional time to find material 
witness, P. a. Lewis, 178. 

Evidence -- 
knife used in robbery, S. 2;. Ash- 

ford, 320. 
photograph of body of deceased af- 

ter :rutopsy, S. v. Curtis, 707. 
seizure under search warrant, 

rstablishinent of probable cause, 
R. v. Staley, 345; S. v. Milton, 
426. 

steak knife used to stab officer, S. 
v. Parlcer, 191. 

trousers worn by robbery victim, 
admissibility of, S. v. Ashford, 
320. 

Flight of defendant - 
suffiriency of evidence, P. v. Ki-irbg, 

366. 

Guilty plea - 
misdenieanor credit card fraud, S. 
v. Caudle, 276. 

necessity for findings of fact as  to 
roluntariness of, 8. v. Johnson, 
53 ; S. u. Fox, 55 ; S. v. Godwin, 
62 : S. v. Rag, 129; 8. v. Rogers, 
,572. 

Identification of defendant - 
independent origin of incourt iden- 

tification from illegal pretrial 



798 WORD AND PHRASE INDEX [I 

CRZMINAL LAW - Continued 

identification, S. v. Huf fman ,  92. 
in-court identification from photo- 

graphs, S.  v. McPherson, 160. 
Impeachment of defendant - 

prior conviction, AS. v. Haith, 552. 
In-custody statements, admissibility of, 

S. v. Freemun, 571. 
Instructious - 

charge correct a t  one point and !n- 
correct a t  another, S. v. Collins, 
67. 

twtirnony considered a s  corroborat- 
ing evidence, S. v. Mitchell, 49. 

Jurisdiction - 
motion in arrest of judgment on 

ground t h a t superior court 
laclied, S. 2;. Ray ,  129. 

municipal-c20unty court to accept 
guilty plea of misdemeanor 
credit card fraud, 8. v. Caudle, 
276. 

Law of the case, S. v. Jackson, 386. 
1'hotogral)hs - 

body of decci~srd after autopsy, S .  
v. Curtis, 707. 

robbery victim's swollen arm, AS. 
v. Ash f ord, 320. 

Prior convictions - 
impeachment of defendant, S. c. 

Haith, 552. 
Probation - 

notice and hearing on revocation 
of, S. v. Young, 393. 

Reasonable doubt - 
failure to define in instructions, 8. 

v. Brown, 372. 
Record on appeal - 

argument of counsel. S. v. Sparrow, 
107. 

failure to docket on time, 8. v. Al- 
phin, 60; S. v. Fullc, 68 ;  S.  v. 
Rtowall, 73 ; 8. v. Brown, 372. 

Sentence - 
coasecutive sentences, invalidity of 

first, S. v. McClum, 477. 
credit for confinenlent awaiting 

trial, r4'. 2;. Walker,  548. 
credit for confinement for mental 

evaluation prior to trial, S. 2;. 

Walker,  548. 

CRIMINAL LAW - Continued 

credit for time served on prior sen- 
tence, S. v. Lewis, 178. 

increased sentence upon appear 
from district court to superior 
court, S. v. Sparrow, 107; S. v. 
Spencer, 282. 

probation revocation hearing, de- 
nial of continuance, R. v. Atkin- 
son, 35.;. 

remand f o r proper sentencing, 
speeding prosecution, 8. v. Zim- 
merman, 522. 

revocation of suspended sentence 
for credit card fraud, S. e. 
Gaud%, 276. 

statutory mitigation of crime, bens- 
fit to dcfcndant on retrial, S. v. 
A4eCZun1, 477. 

Statutes - 
amended criminal statute, effect an  

proaccution, S. v. Melton, 721. 
Suspended sentence - 

restitution to bank for credit ctlrd 
fraud, S. v. Caudle, 276. 

Witnesses - - 
indigent dcfcndant's right to ex- 

pert witness, S. v. Lewis, 178. 
recall of, R. v. Gattison, 70. 

Unmarlrcd - 
striking of pedestrian, Carter r.. 

Murray, 171. 

CUSTODY IN LIEU O F  BOND 

Credit on suhscqurnt sentence, S. v- 
Walker,  548. 

CUSTODY O F  CHIJJDREN 

See Infants this Index. 

DAMAGES 

Breach of lenic agreement for car 
wash ccluilrment, Falco Corp. v. ITood, 
717. 

Dunitive damages - 
malice, Littlejohn v. Publishing. 

Co., 1. 
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DAMAGE'S - Continued 

recovery on theory of negligent en- 
trustment of automobile, Plum- 
mer 2;. H e n r ~ ,  84. 

DANGEROUS MACHIXERY 

Salt spreader on municipal dump truck, 
SI~ofTner v. Raleiqh, 468. 

DEADLY \TEAlWN 

Steak knife as deadly weapon per se, 
8. v. Parker, 191. 

Unintentional firing of deadly weapon 
believed to be unloaded, S. w. Ct~rrie, 
439. 

DEDICATION 

Sale of lots by reference to map show- 
ing streets and parks, Land Corp. v. 
Styron, 25. 

DEEDS 

Alteration before o r  after delivery, 
Newell v. Edwards, 650. 

Change of grantee's name - 
consent of grantor, Newell 2;. Ed- 

wards, 660. 
Description - 

reference to another deed, Quadro 
Btations v. Gilley, 227. 

Restrictive covenants - 
effect of zoning ordinance, Build- 

ing GO. v. Peacock, 77. 
fundamental changes within area, 

Building Co. w. Peacock, 77. 
garden utility shed, Builders, Inc. 
v. Hollar, 14. 

limited non-residential use, Build- 
ing Co. v. Peacock, 77. 

necessary parties in action to en- 
force, Building Co. v. Peacock, 
77. 

prior recorded deed from grantor 
to other grantees, Marrone v. 
Long, 451. 

protecting filling station against 
competition, Quadro Stations v. 
Qilley, 227. 

Child custody proceeding - 
full faith and credit, Bonavia v. 

Torreso, 21. 
Judgment snstaining demurrer w i t h 

leave to amend - 
dismissal of amended complaint, 

Tights, Iw. v. Hosiery Co., 369. 

DEPENDENT SPOUSE 

Alimony pendente lite - 
ownership of $8000 in property by 

dependent spouse, Peeler v. 
Peeler, 4.56. 

DESCENT AND DISTRIBUTION 

Intestate snccession - 
life estate, widow's timely election 

of, Heller v. Heller, 120. 
right of spouse to convey separate 

property, Heller v. HeZler, 120. 

DEVEREVX FOUNDATION 

Treatment of mentally disturbed chil- 
dren - 

hospital within meaning of major 
medical policy, Burk v. Insur- 
ance Go., 209. 

DICTIONARY 

As aid in statutory construction, 8. 21. 

Martin, 532. 

DISAGREEABLE CASE 

Comnlent by trial court in incest pros- 
ecution, S. w. Perkins, 675. 

DISTRIBUTORSHIP AGREEMENT 

Foreign automobile parts - 
counterclaim and setoff in action 

for goods sold and delivered, 
Distributing Corp. v. Parts, Inc., 
483. 

Fermination of, Distributing Cwp. v. 
Parts, Pfic., 4% 
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DISTRICT COURT 

"Judge shopping" procedures employe6 
in divorce proceeding - 

disapproved by Court of Appeals, 
Johnson v. Johnson, 310. 

Verdict upon issues answered by court, 
Gibson G. Jones, 534. 

Waiver of jury trial, Kelly v. Daven- 
port, 670. 

DIVORCE AND ALIMONY 

Adultery - 
evidence of act occurring after 

pleading was filed, Gordon v. 
Gordon, 206. 

Alimony pendente lite - 
appeal from award, Peeler 1;. 

Peeler, 436. 
dependent spouse, Peeler v. Peeler, 

456. 
necessity for findings of fact, Hal- 

cher G. Hatcher, 562. 

Aliniony without divorce - 
constructive abandonment by hus- 

band's cruel treatment of wife 
and daughter, Radford v. Rad- 
ford, 569. 

effect of act of adultery occurring 
after pleading was filed, Cordon 
v. Gordon, 206. 

Consent judgment - 
setting aside for lack of defend- 

ant's consent, Shore v. Shore, 
197. 

Custody of children - 
(see Infants this Index.) 

Dependent spouse - 
ownership of $8,000 in property, 

Peeler v. Peeler, 456. 
separate income of wife, Radford 

v. Radford, 369. 

"Jndge shopping" - 
in divorce action, disapproved by 

Court of Appeals, Johnson w. 
Johnson, 310. 

Temporary alimony - 
right to jury trial, Holcom6 a. Hol- 

comb, 329. 

IIRIVER'S LICENSE 

Driving while suspended, basis for rev- 
ocation, Taylor v. Garrett, 473. 

DOWER AND CUR.TESY 

Abolition by statute, Heller 2;. Heller, 
120. 

DRIVING UNDER THE INFLU- 
ENCE 

Argument of counsel - 
breathalyzer test results in other 

cases, S. v. Royal, 559. 
Breathalyzer test, results - 

1)rerecluisites for admission in evi- 
dence, S. v. Cauiness, 541. 

Instructions to jury, S. v. Nezvsorne, 
52.5. 

Injury from sale spreader on, Xhoffner 
v. Raleigh, 468. 

Conversion of ejectment action into pro- 
cessioning procerding, Prince v. 
Prince, 638. 

ELEVATOR 

Pretrial identification of defendant in 
police elevator, S. v. Ifuffman, 92. 

ENTRUSTMENT (1F AUTOMOBILE 

Recovery of punitive damages on 
theory of negligent entrustment, 
Plztmmer v. Henry, 84. 

ESCAPE 

Sentence for second escape, S. G. Al- 
phin. 75. 

Waiver of counsel in escape prosecu- 
tion, S. 1;. Rogers, 572. 

ESTOPPEL 

Lease of highway signs - 
estoppel to assert invalidity of 
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ESTOPPEL - Continued 

lease for uncertainty of descrip- 
tion. Advertising, Inc. v. Harper, 
501. 

EXCLUSIVE DISTRIBUTORSHIP 
AGREEMENT 

Foreign automobile parts - 
counterclaim and setoff in action 

for goods sold and delirered, 
Distributing Corp. v. Parts, Inc., 
483. 

EXPERT WITNESS 

Indigent defendant's right to, S. V .  

Lewis. 17s. 

EXPRESSION OF OPINION BY 
COURT 

Argument by counsel as  to breathalyzer 
test results in other cases - 

comment by court as  to its rec- 
ollection, S. v. Royal, 559. 

Assault with intent to commit rape 
orosecution - 

questions by court, S. v. Huffman, 
92. 

Assumption that defendant stabbed de- 
ceased, S. v. Ealu, 42. 

Colloquy between court and counsel, 8. 
u. IticPl~erson, 160. 

Comment by court upon defendant's dis- 
satisfaction with counsel, S. v. Per- 
kins, 676. 

Comment by court upon witness' state- 
ment that officer had lied, S. v. Spar- 
row, 107. 

Instruction to answer question cor- 
rectly, S. u. Perkins, 673. 

Reference to disagreeable case in incest 
prosecution, S. v. Perkins, 675. 

Trial court's instruction on flight of de- 
fendant, S. v .  Kirby, 366. 

EXTRADITIOK 

Review of order entered in habeas cor- 
pus hearing that inquired into legal- 
ity of extradition, Texas v. Rhoades, 
388. 

FAMILY PURPOSE DOCTRINE 

Defined, Plummer v. Henry, 84. 

FARM EQUIPMENT SALES CYON- 
TRSCT 

Necessary parties in action upon, Credit 
Corp. u. Equipment Go., 29. 

FILLING STATION 

Restrictive covenant protecting against 
competition o 11 adjoining land, 
Quadro Statio?ts v. Gilley, 227. 

FINGERPRINT CARDS 

Admissibility a s  official police records, 
S ,  v. Lewis, 178. 

FISH AND FISHERIES 

Wildlife Resources Commission - 
validity of regulation prohibiting 

the "snagging" of fish, S. v. 
itfartin, 532. 

FLIGHT OF DEFENDANT 

Evidence of Bight is question for jury, 
S. v. Kirby, 366. 

FORECLOSURE SALE 

Resulting trust - 
agreement to purchase and recon- 

vey to debtor, Bal~adur v. Kc- 
Lean, 488. 

FOREIGN AUTOMOBILE PARTS 

Action for goods sold and delivered - 
counterclaim aud setoff, Distrilmt- 

ing Corp. v.  Parts, Inc., 483. 

FOREIGN CHILD-CUSTODY DE- 
CREE 

Modification of 
full faith and credit, Iqz ve Klzrttz, 

383. 

FORKLIFT 

Negligence in operation of, Colzway a. 
Timbers, 10. 



802 WORD AND PHRASE INDEX [ 7 

FORKLIFT - Continued 

Proof that operator was agent of cor- 
poration, Conway v. Timbers, ?.O. 

FRAUDULENT CONVEYANCE 

Wife's contention that husband fraud- 
ulently conveyed his separate prop- 
erty to his children, Ha/,ler a. Hellcr, 
120. 

FRAUDS, STATUTE OF 

Lease of highway signs - 
estoppel to assert invalidity of 

lease for uncertainty of d e s c r p  
tion, Ad~ert i s ing ,  Znc. a. Harper, 
501. 

Option to convey land- 
sufficiency of description, Carlton 

v. Anderson, 264. 
sufficiency of extrinsic evidznce to 

suppLlrt d~@cription, Sheppwd r'. 
Andrews, 517. 

Patent ambiguity - 
telegram sale of BVD property, 

Yaggy a. B V D  Go., 590. 
Telegram sale of BVD Company prop- 

erty, Yaggy v. B V D  Co., 590. 

FULL F.4ITH AND CREDIT 

Eoreign child custody decree - 
modification of, Bonavia a. Tor- 

reso, 21; I n  re Khrttx, 383. 

GARDEN TOOL SHED 

Restrictive covenants, Builders, Znc, a. 
Hoblar, 14. 

GAS 

Action to recover on sale of tobacco 
curing gas, Gas Co. a. Weeks ,  40. 

Restrictive covenant protecting filling 
station from competition on adjoh- 
ing land, Quadro Stations v. @illel/, 
227. 

GIFT CAUSA MORTIS 

Gift of certificates of deposit to sister, 
Atkifzs u. Parker, 446. 

GLEN EDEN 

Rezoning to allow apartments, Allred 
v. Raleigh, 602. 

GOODS SOLD AND DELIVERED 

Foreign automobile parts, Distributi~zg 
Gorp. G.  Parts, Znc., 483. 

GUEST PASSENGER 

Contributory negligence of - 
remaining in illegally parked auto- 

mobile, Tlzarpe v. Brewer, 432. 

GUILTY PLEA 

Misdemeanor credit card fraud - 
jurisdiction of municipal county 

court, 8 .  v. Caudle, 276. 
Voluntariness - 

necessity for findings of fact, 8, v .  
Johnson, 53 ; 8. v. Fom, 65 ; N. V .  
Godwin, 62; S.  v .  Ray,  129. 

HABEAS WRPUS 

Appellate review - 
certiorari, 8urratt G. State,  398. 
order in extradition hearing, Teaaa 

v. Rhoades. 388. 

HEARSAY EVIDENCE 

Admissibility of police fingerprint cards 
not in violation of hearsay evidence 
rule, 8 .  ti. Lewis, 178. 

HIGHWAY SIGNS 

Executed lease contract - 
estoppel to assert invaliditg, AavW- 

tising, Znc. v. Harper, 501. 

HIGHWAYS AND CARTWAYS 

Obstructing traffic by wilfully walking 
back and forth across public highway, 
S.  v. Spencer, 212. 

Road contractor, action against - 
sufficiency of evidence, Cul z ta  V .  

Combruction Co., 545. 
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H I P P I E  HOUSE 

Contributing to delinquency of minor, 
S .  v. Sparrow, 107. 

Interfering with officer in arrest of 
minor, S. v. Xparrow, 107. 

HOG BUYING STATION 

Enjoining the operation of, Moody v. 
Packing Co., 463. 

HOMICIDE 

Accident or misadrenture - 
failure to instruct on, S ,  v. BZk- 

xard, 395. 
Accidental shooting - 

exclusion of e ~ k e n c e  that shooting 
was an accident, S. v. Curtis, 707. 

Aiding and abetting, S.  v. Holloway, 
147. 

Cause of death - 
sufficiency of evidence in automo- 

bile manslaughter prosecution, X. 
v. Locklear, 493. 

Defense of father and brother, S.  v. 
HolZoz&ay, 147. 

Instruction on self-defense - 
apparent necessity, S. v. Ealy,  42. 
assumption that defendant stabbed 

deceased. S .  2;. Ealy, 42. 
Involuntary maaslaughter, elements of, 

8. v. Curtis, 707. 
Malice - 

presumption arising from inten- 
tional use of rifle, S. v. HoTolb- 
way ,  147. 

presumption where defendant testi- 
fied he did not know rifle was 
loaded, S.  v. Currie, 439. 

Photograph of deceased after autopsy, 
8 .  s. Curtis, 707. 

Second degree murder - 
exclusion of evidence that shooting 

was an accident, S. v. Curtis, 
707. 

sufficiency of evidence, S .  v. 
Thomas,  350. 

HOSPITAL 

Records - 
admissibility of showing pedes- 

HOSPITAL - Continued 

trian's intoxication, Wilder  9. 
Edwards, 513. 

Residential trea~ment program for men- 
tally disturbed children, Burlc v. In- 
surance Co., 209. 

HOSPIT.4L EXPEXSE POLICY 

Major medical policy -- 
residential treatment program for 

mentally disturbed children, 
Burk v. Imurance Co., 209. 

HUSBAND AR'D W I F E  

Agency of husband for wife- 
option contract, Sheppard 2;. An- 

d r e w ~ ,  517. 
Separation agreement, modification 

of- 
allegations thnl wife was under 

sedation, Calhozcn v. CaLhowz, 
509. 

IDESTIFICATION O F  DEFEND- 
ANT 

In-court identification - 
prior identification in police depart- 

ment elevator and by photo- 
graph, S.  v. H u f f m a n ,  92. 

Robbeq prosecution - 
sufficiency of evidence, X. v. Ash- 

ford, 320. 

IMPEACHMENT O F  OWN WIT- 
NESS 

Contradiction of party's own witness, 
Jordan v. Williams,  33. 

IMPEDIXG TRAFFIC 

Walking back and forth across public 
highway, S. v. Spencer, 282. 

IMPLIED WA4RRANTY O F  FIT- 
NESS 

Lease of car wash equipment, Falco 
Corp. v. Hood, 717. 
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INCEST 

Evidence of other instances of inter- 
course with prosecutrix, S. 2j. Perkins, 
675. 

Expression of opinion by court - 
comment upon defendant's dissatis- 

faction with counsel, S. v. Per- 
kins, 675. 

instruction to answer question cor- 
rectly, S. 2;. Perkins, 675. 

reference to disagreeable case, S. 
v. Perkins, 675. 

INOREASED PUNISHMENT 

Appeal from district court to superior 
court, S. v. Bparrow, 107; 8. v. Spen- 
cer. 282. 

Insurer's action against its agent for 
clerical mistake of agent's employee, 
Insurance 00. v. Hylton, 244. 

Child support order - 
denial of increased support based 

on material findings unsupported 
by evidence, 8. v. Haith, 554. 

modification of, 8 .  v. Haith, 554. 
Contributing to delinquency of minor, 

8. v. Sparrow, 107. 
Custody proceeding - 

adoption of child in another state, 
Bonavitc v. Torreso, 21. 

change of custody of children from 
father to mother, I n  re Bowen, 
236. 

full faith and credit, Bonacia 2;. 

Torreso, 21; In, re Kluttz, 383. 
modification for foreign decree, In, 

re Kluttx, 383. 
motion for blood grouping test of 

family, Johwson v. Johnson, 310. 
physical presence in the State, 

Bonavia u. Torreso, 21. 
Mentally disturbed children - 

major medical policy, Burb v. In- 
surance Co., 209. 

ModMcation of custody order for 
changed circumstances, I n  re Bowen, 
236. 

IN JUNCTIONS 

Hog buying station - 
enjoining operation of, Moody o. 

Packing Co., 463. 
Ordinance preventing Sunday sale of 

mobile homes, Vobile Home Sales v 
Tomlinson, 289. 

INSURANCE 

Automobile liability insurance - 
determination of coverage under 

non-owner's liability policy, In- 
surance Co. v. Hayes, 294. 

premium notice sent by insurer is 
not offer to renew, Insurance CO. 
v. Da~.is, 182. 

Collision inaumnce - 
default .judgment against agent for 

failure to name finance company 
as  loss payee, Credit Go. v. In- 
surarm Co., 663. 

Coverage under uninsured motorist 
clause, Lichtenberger v. Insurance 
Co., 269. 

Hospital expense policy - 
residential treatment program for 

mentally disturbed children, 
Burk v. Insurawce Co., 209. 

Indemnity - 
insurer's action against its agent 

for clerical mistake of agent's 
employee, Insurance Co. v. Hut- 
ton, 244. 

Reformation of policy - 
clerical mistake of agent, Imur- 

ance 00. v. Hylton, 244. 
Setting aside default judgment by fi- 

nance company against insurance 
agent, Credit Co. v. Insurance Co., 
663. 

INTERFERING WITH OFFICER 

Arrest of juvenile, 9. v. Sparrow, 107. 

INTESTATE SUCCESSION 

Life estate, widow's timely election of, 
HeZler a. HeZker, 120. 

Right of spouse to convey separate 
property, Heller v. HeZler, 120. 
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IN'I'QXICATING LIQUOR. 

Beer permit - 
sufficiency of evidence to support 

denial of, Waggoner a. Board of 
Alcoholic Cfontrol, 692. 

Driving under the influence - 
breathalyzer test results, admission 

in evidence, S. v. Caainess, 541. 
instructions to jury, 8. v. Newsome, 

525. 
Prosecution for possession and sale of 

non-taspaid whiskey, S. v. Collins, 67. 

INVITEE 

Liability of drugstore to customer slip- 
ping on rug, Farmer v. Drug Gorp., 
538. 

JUDGMENTS 

Consent judgment - 
lack of defendant's consent, Shore 
v. Shore, 197. 

Default judgment - 
authority to set aside, Steed v. 

Cmnford, 37s. 
failure of complaint to state cause 

of action against agent, Credit 
Co. v. Insurance Co., GG3. 

motion in the cause for failure to 
serve process, Auto Co. v. Mc- 
Lain, 567. 

Res judicata - 
denial of tort claim against State 

Highway Commission, Mason v. 
Highway Comm., 644. 

referee's rryort as basis for judg- 
ment, Barringer v. Weathington, 
126. 

Setting aside judgment - 
conduct of attorney justifying r e  

lief, Epps v. Miller, 656. 

"JUDGE SHOPPING" 

I n  divorce action in district court dis- 
approved by Court of Appeals, John- 
son L', Johnson, 31G. 

JURY 

Racial discrimination - 
opportunity to offer evidence, 8. 

v.  Spencer, 282. 

JURY - Continued 

Unanimous verdict - 
comment by juror, Slbeppard a. An- 

d r e w ,  517. 
Waiver of jury trial in district court, 

Kelly v. Daaenport, 670. 

JUSTICE O F  THE PEACE 

Abolishment of omce of, I n  re Robert- 
son, 186. 

Contract to collect physician's ac- 
counts, I n  r e  Robertson, 186. 

Delivery of records to clerk of court, 
I n  re  Robertson, 1% 

JUVENILE COURTS 

Statute defining jurisdiction - 
constitutionality, S. v. Sparrow, 

107. 

JUVENILE SUMMONS 

Interference with officer in service of, 
S. v. Sparrow, 107. 

LA130RERS1 AND MATERIAL- 
MEN'S LIENS 

Action against onner - 
failure of general contractor to 

notify owner of claim, 8uppb  
Co. a. Motor Lodge, 701. 

Construction of residence - 
failure to show ezpress contract, 

Leffew v. OrreZl, 333. 
Entirety property - 

contract with deceased husband, 
Leffew v. Orrell, 333. 

Motel construction - 
claim against owner, Supply GO. v. 

1Kotop. Lodge, 701. 
laborers' and materialmen's liens, 

action against owner, fJupply GO. 
v. Motor Lodge, 701. 

LANDFILL 

Diversion of water onto neighboring 
lands, determination of damages, 
Bradley v. Texaco, Inc., 300. 
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LANDLORD AND TENANT 

Car wash equipment, lease of - 
implied warranty of fitness, Falco 

Corp. v. Hood, 717. 
Constructive eviction - 

action on ground that premises 
were unfit f o r  habitation, 
Thompson v. Shoemaker, 687. 

Duty to make repairs - 
lessor's duty under common law, 

Thompson c. Bhoemaker, 687. 
Lease of highway signs - 

estoppel to assert invalidity of 
lease for uncertainty of descrip- 
tion, Advertising, Inc. ti. Harper, 
501. 

Recovery of rents paid, tenants' action 
for, Thompson 6. Shoemaker, 687. 

LENOIR OOUNTY 

Applicability of lit7rstuck law, Sutton 
ti. Duke, 100. 

LIBEL AND SLANDER 

Xewspaper article - 
adultery of plaintiff wife, Little- 

jol~n v. Pabliohing Co., 1. 
Punitive damages - 

malice, Littlejohn v. Piedmont Pub- 
lishing Co., 1. 

LINE-UP IDENTIFICATION 

Independent origin of in-court identifi- 
cation, E. v. Huf t 'mn ,  92; S. v. Mc- 
Phwson, 160. 

LOSS PAYEE 

Collision insurance policy - 
failure to name finance company 

HS loss payee, Credit 00. v.  I* 
surance Go., 663. 

Probable cause .- 
issuance of search warrant for nar- 

cotics, 8. v. Htcakey, 345; 8. v. 
dlilton, 425. 

MALICIOUS DESTRUCTION OF 
PROPERTY 

Cutting automobile tires - 
testimony that mark on knife 

smelled like rubber, S ,  v. Lock- 
lear, 375. 

MANSLAUGHTER 

See Homicide this Index. 

Confidential informer - 
sufficiency of officer's affidavit, 8. 

u. Staley, 345; 8. v. Milton, 425. 

MEDICAL RECORD@ 

Microfilming -. 
suit against State officials, Y k o -  

@lm Corp. 2,. Turner, 258. 

MENTAL CAPACITY TO MAKE 
WILL 

Caveat proceeding - 
legal effect of codicil, In re Farr, 

250. 

MENTAL EVALUATION 

Confinement for - 
credit on prison sentence, S. v. 

TVallcer, 548. 

MENTALLY DIS!FURBED OHIL- 
DREN 

Residential treatment program - 
hospital within meaning of major 

medical policy, Burk ti. Insur- 
ance Co., 209. 

MTCROFILMING MEDIOAL 
RECORDS 

Suit against State officials -- 
sovereign immunity, Microfilm 

Corp. v. Turmr,  258. 

MINIMUM aONTAC!J!S 

Foreign corporation - 
service of process on Secretary of 
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State, Crabtree v. Coats & Bwr- 
chard Go.. 624. 

Contributing to delinquency of, S .  v. 
flpamow, 107. 

MIRANDA WARNINGS 

Admissibility of confession, S.  v. &Ic- 
Cbaid, 132. 

MISTRIAL 

Armed robberg prosecution -- 
rifle brought into courtroom before 

jury selection, 8. v. Williams, 61. 

MOBILE HOMES 

Ordinance preventing Sunday sale of, 
Mobile Home Sales v. Tomlimson, 289. 

Parking in violation of zoning ordin- 
ance, S. v. Martin, 18. 

MORTGAGES AND DEEDS OF 
TRUST 

Resulting trusts -- 
par01 agreement to purchase a t  

foreclosure sale and reconvey to 
debtor, Bahadur v. McLean. 488. 

MOTOR CARRIER CERTIFICATE 

Application for transfer of, Utilities 
Comm. v. Petroleum Carriers, 408. 

MUNICIPAL OORPORATIONS 

Comprehensive zon'hg plan - 
spot zoning, Allred v. Ralaigh, 602. 

Salt spreader on dump truck- 
injury from, Shoffner v. Raleigh, 

468. 
Zoning - 

parking of mobile home in viola- 
tion of ordinance, S.  v. Martin, 
18. 

rezoning to allow apartment build- 
ings, Allred v. Raleigh, 602. 

MURDER 

See Homicide this Index. 

Search warrant for - 
sufficiency of officer's afidavit, S. 

v. Staley, .%5; S .  v. Milton, 425. 

NECESSL4RY EXPENSE 

County School Capital Reserve f i n d ,  
creation by county commissioners, 
Pods- u. Board of Commissioners, 
712. 

Dangerous machinew -- 
degree of care. Shufincr 2;. Raleigi~, 

468. 
Foreseeability - 

injury to motorist in permitting 
pony to run a t  large, Suttom v. 
Duke, 100. 

[mputation of to owner-occupant of 
automobile, Etheridge v. R .  R. Go., 
140. 

[napplicability of res ipsa loquitur 
where invitee slipped on rug in drug 
store, Parmer v. Drug Corp., 538. 

[ndemnity - 
insurer's action against its agent 

for clerical mistake of agent's 
employee, Inswance Go. v. Hyl- 
ton, 244. 

Liability of drugstore to customer slip- 
ping on rug, Parmer v. Drug Corp., 
538. 

'arking automobile without securing 
its position by use of brake and 
transmission, T'uttle v. Beck, 337. 

YEWSPAPER ARTICLE 

Libel action - 
adultery of plaintiff wife. GttZc- 

jolm 2;. IWli8hing Go., 1. 

CON-RESIDENT DEFENDANT 

lervice of process - 
action on contract made in this 
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NON-RESIDENT DEFENDANT - 
Continued 

State, Goldman v. Parkland, 400. 
contract substantially performed in 

this state, Crabtrce a. Coats and 
Burchard Co., 624. 

NON-TAXPAID WHISKEY 

Prosecution for possession and sale, S. 
v. Collins, 67. 

NUISANCE 

Hog buying station - 
enjoining operation of, Moody v. 

Packing Cs.. 463. 

OBSTRUCTING OFFICER 

Arrest of juvenile, S. v. Sparrow, 107. 

OBSTRUCTING TRAFFIC 

Walking back and forth across public 
highway, 8. v. Spencer, 282. 

ON-PREMISES BEER PERMIT 

Denial of by ABC Board, suniciency of 
evidence, Waggoner 2;. Board of AZ- 
coholic Control, 692. 

OPrnON CONTRACT 

Breach by husband and wife- 
failure to show tender of payment 

to  wife, Gheppard v. Andrem, 
517. 

Description of land - 
sufficiency of description, CarZton 

v. Anderson, 264. 
sufficiency of extrinsic evidence, 

Sheppard u. Andrews, 517. 
Par01 trust - 

agreement to give debtor option to 
repurchase, Bahadur a. McLean, 
488. 

Unanimous verdict - 
comment by juror, Bheppard v. An- 

drms ,  617. 

PARENT HOLDING COMPANY 
Determination of rates for telephone 

PARENT HOLDING WMPANY - 
Continued 

company, Utilities Comm. v. Morgan, 
576. 

Inquiry by Utilities Commission into 
transactions between telephone com- 
pany and its affiliated supply com- 
pany, Utilities Comm. v. Morgan, 
576. 

PARK 

Dedication of, Land Corp. u. Styron, 25. 

PAROL TRUST 

Agreement to purchase a t  foreclosure 
sale and reconvey to debtor, Bahadwr 
v. VcLean, 488. 

PARTIES 

Necessary parties - 
action on farm equipment note, 

Credit Corp. v. Equipment Co., 
29. 

action to determine sufEciency of 
a clee9, Lund Corp. u. Styron, 
25 

action to enforce restrictive cov- 
enants, Building Co. v. Peacock, 
77. 

Sureties as  partics of record in claim 
and delivery proceeding, Epps v. 
Hiller, 666. 

PATENT AMBIGUTTY 

Writing required by statute of 
frauds - 

signature by agent, Yaggy a. BVD 
Co., 590. 

PATERNITY 

Husband's motion for blood grouping 
test of family to determine paternitg 
of children, Johnson v. Johnson, 310. 

PAYMENT 

Affirmative defense in action on prom- 
issory note, Qihon v. Jones, 534. 

Delivery of check - 
laborers' and materialmen's liens, 

Buppb Co. v. Yotor Lodge, 701. 
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Contribntory negligence of - 
accident case, Basden v. Sutton, 6. 
standing in front of stalled auto- 

mobile, Cregory v. Adkins, 305. 
unmarked crosswalk, Carter v. 

Xurray, 171. 
Intoxication of - 

admissibility of hospital records, 
WiZdcr u. Edwards, 513. 

Unmarked crosswalk - 
failure of motorist to yield right of 

way, sufficiency of evidence, 
Carter v. Murray, 171. 

PENSIONS 

Widow's right in pension plan of de- 
ceased husband, Tobacco Croup Ltd. 
v. Trust Co., 202. 

PHOTOGRAPHS 

Body of deceased after autopsy, X. e. 
Curtis, 707. 

Identification of defendant - 
independent origin of in-court iden- 

tification, S. v. Huffman, 92; S. 
v. JfcPherso?l, 160. 

Robbery victim's swollen arm, S. v. 
Ashford, 320. 

Store premises - 
robbery prosecution, S ,  v. Brown, 
372 

PLEAS IN R 4 R  

Settlement - 
ratification by pleading, White v. 

Perry, 36. 

POLIrn OFFICER 

Entry into private home, legality of, 
S. v. Bparrow, 107. 

Interfering with arrest of juvenile, S. 
v. Sparrow, 107. 

Stabbing of police officer with steak 
knife, 8. v. ParLer, 191. 

PONY 

Liability in allowing pony to escape 
from enclosure causing subsequent in- 
jury to motorist, Sutton v. Duke, 100. 

PRELIMINARY HEARING 

Delay of - 
effect on admissibility of confes- 

sion, S. v. McCZoud, 132. 

PRINCIPAL AND AGENT 

Proof that operator of forklift was 
agent of corporation, C a m a y  v. Tim- 
bers, 10. 

PRIOR OFFENSES 

Cross examination of defendant, S. a. 
McCloi~d, 132. 

PRIVILEGED COMMUNICATION 

Admissibility of hospital records show- 
ing pedestrian's intoxication, Wilder 
v. Edwards, 613. 

PROBABLE CAUSE 

Search warrant fcr narcotics, issuance 
by ma:gistrate, S. v. Staley, 345; S. 
v. Milton, 426. 

PR,OBATION REVOCATION 
HEARING 

Counsel, right to -. 
denial of continuance, 8. v. Atkin- 

son, 365. 
time to prepare defense, 8 .  v. At- 

Tcinuon, 255. 
Notice of revocation and hearing, 8. v. 

Younq, 30::. 

Service 3s :urisdictional requirement, 
Auto Co. u. Arc la in .  567. 

Service on foreign corporation - 
service on Secretary of State, Gold- 

man v. Parkland, 400; Crabtree 
v. Coats & Burchard Co., 624. 

PROCESSIONING PROCEEDING 

Determination of true boundary lines, 
burden of proof, Prince v. Prince, 
638. 
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PROMISSORY NOTES 

Denial of demurrer for misjoinder of 
causes where complaint complies 
with new civil procedure r u l s ,  
Wic1;es Corp. I;. Hodge, 529. 

Payment as affirmatbe defense, Gibsor~ 
v. Jones, 534. 

Proof of corporate existence - 
notes naming plaintiff as  corpora- 

tion, Wickes Corp. v .  Hodge, 629. 

PUBLIC CONVENmNCE BND 
NElCESSITY 

Transfer of asphalt motor carrier cer- 
tificate, Utilitic:~ Comm. 2;. Petroleum 
Carriers, 408. 

PUNISHMENT 

See Sentence this Index. 

PUNITIVE DAMAGES 

Libel acticn, Littlejohn v .  Publishing 
Co., 1. 

Negligent entrustment of automobile, 
Plumnter v. Hcnry, 84. 

PUPIL ASSIGNMEKT PLAN 

Challenge to - 
statutory procedure, Pries v. Board 

of Education, 341. 

QUANTUM MERUIT 

Automobile transmission installation, 
Roberts v .  Herring, 65. 

RALEIGH BLUE LAW 

Prevention of Sunday sale of mobile 
homes - 

constitutionality, Yobile Home 
Sales v. Tomlinson, 289. 

RAPE 

Assault with intent to commit rape - 
age of defendant in i~dictment, 8. 

v. Johnson, 574. 

RAPE - Continued 

questions by court, S. v. Huffman,  
92. 

Instructions - 
misstatement of State's conten- 

tions, S. v. Bradshaw, 97. 

RATIFICATION OF IKSURANCE 
SETTLEMENT 

Pleading settlement as bar to counter- 
claim, Whi te  s. Perry,  36. 

REASONABLE DOUBT 

Failure to define in instructions, 8. (0. 
B ~ o m z .  572. 

REOORD ON APPEAL 

Argument of coumel, S. v. Sparrow, 
107. 

Cases consolidated for appeal, Shore u. 
Shore, 197 ; S. 2;. Haith, 552. 

Failure to docket in apt time, I n  re 
Custody of Xaccwell, 59; S.  2;. Alphin, 
60 ; 8. a. Pull;, 68 : Umphlett z;. Bush, 
72; S. 2j. Stovall, 73; S. v. Brown, 
372. 

Secessity for order allowing certiorari, 
S. s. Jackson, 886; S .  v. Blizzard, 395. 

K.EFORM.4TIOh' O F  INSURANCE 
P0LIrn 

Defeuse in insurer's action against 
agent for clerical mistake, Insurance 
Go. s. Hylton, 244. 

Petition for accounting by life tenant 
of devised property, Elliott u. Ballen- 
tine, 682. 

RES IPSA LOQUITUR 

Driver's negligence - 
vehicle leaving road without ap- 

parent reaeon, Cherry v. Srnalk 
wood, 56. 

Storeowner's negligence - 
inapplicd~ility of res ipsa loquitur 
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RES IPSA LOQUITUIbOontinuec 

to invitee slipping on rug it 
drugstore, Fanner u. Drug Corp. 
338. 

RBIs JUDICATA 

Judgment based upon referee's report 
Barringer 2,. Weafhington, 126. 

Tort claim against Highway Comrnis, 
sion - - 

denial of claim naming diierent 
highway employee, Mason v 
Highway Comm., 644. 

RESTRAINT OF TRADE 

Notice of restrictive covenant, Quadro 
Stations v. Gilley, 227. 

RESTRICTIVE COVENANTS 

Covenant plotecting filling station 
against competition, validity of, 
Quadro Stations v. Gilley, 227. 

B'undamental changes within area, 
Buildiny Go. v. Peacock, 77. 

Necessary parties in action to enforce, 
Building Co. 1:. Peacock, 77. 

Residential use - 
garden tool shed, Builders, Inc. v. 

Hollar, 14. 
limited non-residential use, Build- 

ing Co. v. Peacock, 77. 
Subdivision lots -. 

prior recorded deed from grantor 
t o  other grantees, Marrone v. 
Long, 451. 

Zoning ordinance - 
eEect of, Building Co. v. Peacock, 

77. 

RESULTING TRUSTS 

Agreement to purchase a t  foreclosure 
sale and reconvey to debtor, Bahadur 
v. McLean, 488. 

Aimed robbery prosecution - 
rifle brought into courtroom before 

jury selection, S. v. Williams, 51. 

RIFLE WOUNDS 

Homicide prosecution arising out of use 
of rifle, S. v. Thomas, 350. 

ROAD CONTRACTOR 

Damage to plaintiff's truck, action 
against road contractor, Gunter v. 
Construction Co., 545. 

ROBBERY 

Identification of defendant-- 
sufllciency of evidence, S. v~ Ash- 

ford, 320. 
Knife used in robbery - 

admissibility, S. v. Ashford, 320. 
Photographs - 

condition of store premises, S. v. 
Brown, 37'2. 

victim's swollen arm, S. v. Ashford, 
320. 

RUG 

Liability of drug store to customer slip- 
ping on, Parmcr v. Drug Corp., 538. 

SALES 

Breach of warran@ in sale of house - 
sufficiency of evidence, Kelly 1:. 

Dawnport, 670. 

SALES COMMI[SSION 

Action against realty corporation - 
variance between allegations and 

proof, Realty Co. v. Hoots, 362. 

SALT SPREADER ON MUNICIPAL 
TRUCK 

lction for personal injury, Shoffnw v. 
Raleigh, 4%. 

3CHOOIi CAPITAL RESERVE 
FUND 

Falidity ,)f statute authorizing the crea- 
tion of, Yoder v. Board of Commis- 
sioners, 712. 
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Pupil assignment plan, challenge to, 
Fries v. Board of Education, 341. 

Validity of statute authorizing School 
Capital Reserve Fund, Yoder w. 
Board of Commissionerst 712. 

SEARCHES AND SEIZURES 

-davit for search warrant - 
sufficiency of, S. v. Slaley, 345; S. 

v. Milton, 425. 
Burglary tools found in automobile- 

search without warrant, S. v. Nc- 
Cloud, 132. 

Confidential informer, 8. v. Staleu, 345. 
Evidence obtained under search war- 

rant - 
establishment of probable cause, S. 

v. Staley, 345; 8 .  v. Milton, 425. 
Narcotics - 

sufficiency of officer's affidavit, S. 
v. Staley, 345; S. v. Milton, 426. 

SEORETARY OF STATE 

Agent for service of process on foreign 
corporation, Crabtree w. Coats & Bur- 
chard, 624. 

SEDATION 

Allegations that wife was under - 
modification of separation agree- 

ment, CaThoun w. Calhoun, 509. 

SELF-DEFENSE 

Instructions - 
apparent necessity, S. v. Ealy, 42. 
assumption that defendant stabbed 

deceased, S. v. Ealu, 42. 

SENTENCE 

Consecutive sentences - 
invalidity of first, A'. v. McCZam, 

477. 
Credit on prison sentence - 

confinement awaiting trial, S. a. 
Walker, 648. 

confinement for mental evaluation 
prior to trial, S. w. Walker, 548. 

SENTENCE - Continued 

Increased sentence on appeal from dis- 
trict court to superior court, 8. a. 
Sparrow, 107: S. v. Spencer, 282. 

Remand for proper sentencing, speed- 
ing prosecution, 8. v. Zimmerman, 
522. 

Second escape, S. w. dlphin, 75. 
Suspension of sentence - 

misdemeanor credit card fraud, 
restitution to bank, d. v. Caudle, 
276. 

SEPARATION AGREEMENT 

Effect on widow's right in husband's 
pension plan, Tobacco Oroup L t d .  .1;. 

Trust Co., 202. 
Inclusion as an appendix to brief, CaZ- 

houn v. Calhoun, 509. 
Modification of - 

allegation that wife was under se- 
dation, Calhoun w. Galhoum, 509. 

SEQUESTRATION OF WITNESSES 

Discretion of court, S. v. Sparrow, 107. 

SER,IOUS INJURY 

Evidence that prosecuting witness was 
shot in the wrist, 8. v. Shalzlcle, 564. 

Stabbing of police officer with steak 
knife, 8. v. Parker, 191. 

Inventory o f foreign automobile 
parts - 

action for goods sold and delivered, 
Distributing Corp. v. Parts, Im., 
483. 

SIGNATURE 

Printed name in telegram, Yaggy v. 
BVD Go., 590. 

"SNAGGING FTSH" 

Validity of regulation prohibiting, 8, v. 
Martin, 532. 
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SNOW 

Salt spreader on municipal truck- 
injury from, Shoffnev v. Raleigh, 

468. 

Recording of jury argument, S. v. Spar- 
row, 107. 

SOVEREIGN IMMUNITY 

Suit against State officials - 
microfilming of medical records, 

itficrofilm Corp. v. Turner, 258. 

SPECIFIC PERFORMANCE 

Contract to convey land - 
necessary parties to determine ap- 

plicability of restrictive coven- 
ants, Building Co. v. Peacock, 77. 

SPEEDING PROSECXJTION 

Sufficiency of evidence - 
remand for proper sentence, S. a. 

Zimmerman, 522. 

SPEEDY !J?RIAL 

Delay of 3% months between arrest 
and trial, S. v. McCloud, 132. 

Dismissal of prosecution for denial 
of- 

right of State to appeal, 8. v. Hor- 
ton, 497. 

SPOT ZONING 

Raleigh zoning ordinance, Alked v. Ra- 
leigh, 602. 

Appeal, right to -- 
dismissal of prosecution for denial 

of a speedy trial, S. v. Horton, 
497. 

Sovereign immunity - 
suit against State oficials involv- 

ing contract for microfilming 
medical records, Microfilm Corp. 
2;. Turner. 258. 

STATE HIGHWAY COMMISSION 

Res judicata - 
denial of claim naming different 

Highway employee, Mason v. 
Higlbway Comm., 644. 

STATE HOSPITAL 

Microfilming of medical records - 
suit against State officials, Micro- 

film Gorp. v. Turner, 258. 

STATUTES 

Criminal statutes - 
construction of, S. v. Spencer, 2-42. 
effect of amended breaking and en- 

tering statute in prosecution, s. 
v. Melton, 721. 

Dictionary, as aid to statutory can- 
struction, 8. v. Martin, 532. 

Deadly weapon per se, 8. v. Parlcer, 
191. 

STOCKHOLDERS OF CQRPORA- 
TION 

Wrongful appropriation of corporate 
assets to own use, Underwood u. 
Btafford, 220. 

Dedication of streets and parks in, 
Land Corp. v. Styron, 25. 

Fm~damental changes within area - 
necessary parties, Building Go. v. 

Peacock, 77. 
Zestrictive covenants - 

enforcement by owners, Building 
Go. v. Peacock, 77. 

prior recorded deed from grantnr 
to other grantees, Marrone v. 
Long, 451. 

lvoiding automobile parked with bright 
lights facing oncoming t raac,  Tharpe 
v. Brewer, 432. 
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SUNDAY OBSERVANCE ORDI- 
NAKCE 

Prevention of mobile home sales -- 
constitutionality, Mobile Horn~ 

Sales v. Tomlinson, 289. 

SUPERIOR COURT 

Beer permit - 
authority to order ARC Board tc 

issue beer permit, Waggonar v. 
Board of Alcoholic Control, 632. 

Ruling of judge on demurrer to 
amended pleadings, White o. Perrfj, 
36. 

Exclusive authority to make  rule^ for 
the appellate division, 8. 1;. Black, 
324. 

SURFACE WATERS 

Diversion of surface waters onto neigh- 
boring land, Bradley c. Temaco, Im., 
300. 

TAXATION 

School Capital Reserve Fund - 
necessary expense not requiring 

~ o t e  of the people, Yoder u. 
Board of Commissioners, 712. 

TELEGRAM 

Sale of BVD Company property - 
printed name as signature, Yaggy 
v. BVD Co., 590. 

TELEPHONE RATES 

Consideration of transactions between 
utility and affiliated supply company, 
Utilities Comm. v. Morgan, 576. 

Determination of rates, Utilities Comm. 
5. Morgan, 576. 

Substandard services by utility, Ut4- 
ities Comm. v. Morgan, 576. 

Value of plant and services, Utilities 
Comm. v. Morgan, 576. 

TESDER OF PAYMENT 

Breach of option contract by husband 
and wife - 

failure to show tender of payment 
to  wife, Sheppard u. Andrew, 
517. 

TIRES 

SfaIicious destruction of - 
testimony that mark on knife 

smelled like rubber, S. v. Lock- 
leal-, 375. 

TOBACCO 

Contributory negligence of pedestrian 
in removing tobacco from highway, 
Basden ?j. Sutton, 6. 

TOBACCO CURING GAS 

Action to recover on sale of, Gas Co. 
v. Weeks, 40. 

TORT CLAIMS ACT 

Amendment of affidavit - 
naming wrong State employee, Ma- 

son c. I l igh~jay Comm., 644. 
Res judicata - 

denial of claim naming diEerent 
State employee, Mason a. High- 
way Ccmm., 644. 

TRAFFIC 

Impeding traffic by walking back and 
forth across public highway, S. v. 
Spencer, 282. 

Trial by court without jury - 
necessity for separate findings and 

conclusions, Cfibson v. Jones, 534. 
Waiver of jury trial - 

proced~lre in district court, Kelly 
v. Davenport, 670. 

Wife's right to jury trial on issue of 
temporary alimony, Holcomb v. BoZ- 
comB, 329. 
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TRUSTS 

Parol trust - 
agreement to purchase a t  fore- 

closure sale and reconvey lo 
debtor, Bahadur v. McLealz, 458. 

UNAXIMOUS VERDICT 

Action for breach of contract - 
comment by juror, Sheppard v. 11% 

drews, 517. 

UNINSURED MOmRIST CLAUSE 

Determination of coverage in automo- 
bile policy, Lichtenberger v. I m w -  
ance Co., 269. 

USURY 

Defense of in action on corporate de- 
mand note, Bank v. Printing Co., 359. 

I UTILITTES COMMISSION 

Determination of rate increase for tde- 
phone company - 

consideration of transactions be- 
tween utility and affiliated sup- 
ply company, Utilities Comm. v. 
Morgan, 576 

substandard service by utility, 
Utilities Comm. u. Morgan, 6'76. 

value of plant and services, Util- 
ities Comm. Q. Morgan, 576. 

Transfer of asphalt motor carrier cer- 
tificate, Utilities Comm. v. Petroleum 
Carriers, 408. 

UTILI!W SHED 

Restrictive covenants, Builders, Inc. a. 
Hollar, 14. 

U-TURN 

Negligence in making, Jordan v. 'CVil- 
liama, 33. 

VENDOR AND PUROHASER 

Option contract - 
time js of essence, Sheppard v, kn- 

drews, 517. 

VERDICT 

Acceptance by court - 
comment by juror, Sheppard v .  dn- 

drews, 517. 
Upon issues answered by district court, 

Gibson v. Jones, 534. 

VOII% DIRE HEARXNG 

In-court identification of defendant 
legaliby of pretrial lineup, N. 1,. 

Huffman, 92. 

WALKIPTO BACK AND FORTH 
ON HIGHWAY 

Wilfully impeding traffic, S. v. Spencer, 
282. 

WARRANTY 

Action on breach of in sale of house, 
KelZy v .  Davenport, 670. 

Car washing equipment - 
implied warranty of fitness, Falco 

Corp. v. Hood, 717. 

WATERS AND WATERCOURSES 

Diversion of water onto neighboring 
lands, evidence of permanent dam- 
ages, Bradley v. Teloaco, I%., 300. 

WIDOW 

Widow's right in deceased husband's 
pension plan, Tobacco Group Ltd. z;. 
Trust Co., 202. 

WILDLIFE RESOURCES COM- 
MISSION 

Validity of regulation prohibiting ('snag- 
ging" fish, 8. v. &fartin, 532. 

kccounting - 
devised property, petition by r e  

maindermen for, Elliott v. BaZ- 
lentine, 682. 

2aveat proceeding - 
instruction on legal effect of co- 

dicil, In re  Farr,  250. 
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W I L L S  - Continued 

Holographic will - 
effect of typewritten words, I n  re 

Epiqtks, 417. 
Mental capacity - 

legal effect of codicil, I n  re Farr, 
260. 

Probate jurisdiction of clerk - 
direct or collateral attack, I n  re 

Davis, 697. 
failure to make findings as  to 

domicile of deceased, I n  re Dn- 
sis, 697. 

Probate of holographic will, motion to 
vacate, In re Xpinks, 417. 

Contradiction of party's own witness, 
Jordan v. Williams, 33. 

Expert witness - 
indigent defendant's right to, 8. 

v. Lewis, 178. 
Impeachment of party's own witness, 

Jordan u. Williams, 33. 
Recall of in criminal case, S. v. Gat% 

son, 70. 

WITNESSES - Continued 

Sequestration - 
discretion of court, 6. v. Sparrow, 

107. 

WORTHLESS CHECK 

,Mitigation of sentence in prosecution 
for, X .  c. HcClam, 477. 

ZONING 

Comprehensive plan - 
spot zoning, Allred 9. Raleigh, 602. 

Mobile homes - 
parking in viola.tion of zoning crcii- 

nance, X .  u. Hartin, 18. 
Restrictive covenants - 

effect on, Building Co. v. Peacock, 
77. 

Rezoning to allow apartment buildings, 
Allred v Raleigh, 602. 

Spot zoning - 
Raleigh zoning ordinance, Allred v. 

Baleigh, 602. 


