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6 N.C. App. 548 
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1 N.C. App. 448 
5 N.C. App. 181 
1 N.C. App. 234 
5 N.C. App. 507 
4 N.C. App. 215 

6 N.C. App. 255 

Disposition in 
Supreme Court 

Denied, 275 N.C. 681 
Allowed, 10/30/1968 
Denied, 275 N.C. 499 
Denied, 276 N.C. 183 
Allowed, 276 N.C. 183 
Denied, 274 N.C. 274 
Allowed, 275 N.C. 262 
Denied, 275 N.C. 681 
Denied, 274 N.C. 378 
Allowed, 275 N.C. 593 
Denied, 275 N.C. 693 
Denied, 274 N.C. 274 
Allowed, 275 N.C. 137 
Denied, 275 N.C. 499 
Denied, 275 N.C. 681 
Allowed, 276 N.C. 262 
Denied, 270 N.C. 274 
Denied, 275 N.C. 681 
Denied, 275 N.C. 137 
Denied, 275 N.C. 593 
Denied, 274 N.C. 378 
Denied, 275 N.G. 340 
Denied, 275 N.C. 137 
Allowed, 276 N.C. 85 
Allowed, 275 N.C. 693 
Denied, 275 N.C. 490 
Mlowed, 275 N.C. 593 
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Denied, 275 N.C. 594 
Denied, 275 N.C. 594 
Denied, 274 N.C. 274 
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Denied, 275 N.C. 681 
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Reported 

4 K.C. App. 316 
6 N.C. App. 353 
6 N.C. App. 142 
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6 N.C. -4pp. 683 
5 N.C. App. 224 
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6 App. 197 
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2 N.C. App. f% 
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2 N.C. dpp. 578 
-5 N.C. App. 74 
1 N.C. App. 373 
4 N.C. App. 235 
6 N.C. App. 562 
6 N.C. App. 591 
6 K.C. App. 620 
2 N.C. App. 50 
2 K.C. App. 491 
3 N.C. App. 120 
6 App. 266 
4 N.C. App. 678 
2 K.C. App. 436 
2 K.C. App. 43 
5 N.C. A4pp. 713 
5 N.C. App. 219 
4 N.C. App. 361 
3 N.C. App. 402 
6 N.C. App. 696 
1 N.C. Spp. 82 
3 N.C. App. 271 

Disposition in 
Bupreme Court 

Allowed, 276 N.C. 183 
Denied, 275 N.C. 681 
Denied, 275 N.C. 681 
Allowed, 274 N.C. 378 
Denied, 275 N.C. 595 
Denied. 274 N.C. 274 

Allowed, 274 N.C. 378 
Allowed, 276 K.C. 183 
Denied, 275 N.C. 595 
Allowed, 11/11/1969 
Denied, 273 N.C. 657 
Denied, 276 N.C. 137 
Allowed, 275 N.C. 262 
Denied, 279 N.C. 59.5 
Denied, 276 S.C. 505 
Denied, 275 K.C. 499 
Denied, 276 N.C. 86 
Allowed, 274 N.C. 274 
Denied, 275 N.C. 499 
Denied, 274 N.C. 378 
Denied, 275 N.C. 682 
Denied, 276 N.C. 340 
Denied, 274 N.C. 275 
Denied, 274 K.C. 518 
Denied, 275 S.C. 595 
Denied, 274 N.C. 275 
Denied, 276 N.C. 499 
Denied, 276 N.C. 184 
Allowed, 276 N.C. 327 
Denied, 276 N.C. 327 
Denied, 274 X.C. 378 
Allowed, 274 N.C. 518 
Denied, 275 S.C. 137 
Allowed, 276 N.C. 184 
Denied, 275 N.C. 595 
Denied, 274 N.C. 518 
Denied, 274 K C  379 
Denied, 275 N.C. 596 
Allowed, 276 N.C. 594 
Allowed, 275 N.C. 500 
Allowed, 275 N.C. 262 
Denied, 276 N.C. 184; 
Denied, 274 N.C. 185 
Denied, 275 N.C. 138 
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Smith r. Perkius 
State v. Alston 
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State v. Beasley 
State v. Blount 
State r. Brooks 
State v. Cavallaro 
State v. Chance 
State v. Chapman 

State v. Conrad 
Sta te  v. Cooper 
State r. Crawford 
State r. Culp 
State v. Engle 
State v. Finn 
State v. Fowler 
State v. Furr  
State v. Garrett 
State v. Gaston 
State v. Godwin 
State r. Horton 
State v. Hughes 
State v. Hnnsucker 
State v. Jennings 
State v. Jones 
State v. Lawson 
State r. Ledbetter 
State v. Lewis 
State v. Lovedahl 
State v. McCoy 
State v. Macon 
Sta te  v. Markham 
State v. Martin 
State v. Martin 

State v. Mercer 
State r. Munday 
State v. Parrish 
State r. Patton 
State v. Patton 
Sta te  v. Penley 
Slate v. Perry 

Rep-o~ted 

3 N.C. App. 120 
4 N.C. App. 270 
6 N.C. App. 649 
4 N.C. App. 290 
5 K.c. app .  120 
6 X.C. dpp. 200 
4 N.C. App. 588 
3 N.C. Bpp. 323 
4 N.C. App. 561 
2 N.C. App. 115 
1 N.C. App. 412 
3 N.C. App. 469 
4 N.C. App. 438 
4 N.C. App. 50 
3 N.C. App. 308 
3 N.C. App. 337 
6 App. 626 
5 N.C. App. 101 
1 N.C. App. 257 
1 K.C. App. 438 
3 N.C. App. 300 
3 N.C. App. 367 
4 N.C. App. 575 
3 N.C. ,4pp. 55 
5 N.C. App. 141 
6 N.C. App. 287 
3 N.C. App. 281 
5 N.C. App. 132 
3 N.C. App. 455 
6 iY.C, b p ~ .  1 
4 N.C. App. 303 
1 N.C. App. 296 
2 N.C. dpp. 513 
3 iY.C. Apg. 420 
6 N.C. App. 245 
5 X.C. App. 391 
2 K.C. App. 148 
6 N.C. Spp. 616 
2 N.C. App. 152 
.5 K.C. App. 649 
2 N.C. A4pp. 587 
5 N.C. App. 164 
5 N.C. Bpp. 501 
6 N.C. App. 455 
3 N.C. App. 356 

Disposition in 
Supreme Court 

Denied, 27.5 S.C. 137 
Denied, 275 N.C. 340 
Denied, 276 K.C. 327 
Denied, 275 N.C. 340 
Denied, 275 N.C. 696 
Denied, 276 S.C. 682 
Denied, 276 N.C. 5W.I 
Denied, 276 N.C. 138 
Denied, 276 N.C. 500 
Allowed, 274 X.C. 379 
Denied, 274 S.C. 276 
Denied, 276 N.C. 262 
Denied, 275 N.C. 396 
Allowed, 4/8/1969 
Allowed, 27.5 X.C. 263 
Denied, 275 N.C. 138 
Denied, 275 X.C. 596 
Denied, 275 N.C. 652 
Denied, 274 N.C. 275 
Denied, 276 N.C. 328 
Denied, 275 N.C. 341 
Denied, 276 N.C. 86 
Denied, 275 N.C. 500 
Denied, 275 N.C. 341 
bllowed, 2% S.C. 500 
Denied, 276 N.C. 55 
Denied, 276 N.C. 138 
Allowed, 275 S.C. 596 
Allowed, 275 N.C. 263 
Denied, 276 N.C. 85 
Denied, 275 N.C. 500 
Allowed, 274 N.C. 276 
Denied, 274 N.C. 518 
Denied, 273 N.C. .59G 
Allowed, 276 N.C. 184 
Denied, 276 N.C. 697 
Denied, 274 N.C. 379 
Denied, 276 S.C. 184 
A l i o ~ e d ,  274 N.C. 379 
Denied, 275 N.C. 597 
Allowed, 274 N.C. 518 
Denied, 275 N.C. 597 
Denied, 275 N.C. 697 
Denied, 276 N.C. 8.5 
Denied, 275 N.C. 263 



Case 

State  v. Riera 
Sta te  r. Sherron 
State v. Spear 
State v. Smith 
State v. Stokes 
State v. Verbal 
State v. Wall 
State v. Weaver 
State v. Williams 
State v. Williams 
State v. Williams 
State v. Williams 
Sta te  v. Willis 
State Bar  v. Temple 
Statesville, City of v. Bowles 
Styron v. Supply Co. 
Swain r. Williamson 
Thayer v. Leasing Corp. 
Thompson Apex Co. v. Tire Service 
Thrasher v. Thrasher 
True107 e v. Insurance Go. 
Trust  Co. v. Construction Go. 
Trust  Go. v. Insurance Co. 
Underwood v. Howland, Comr. of 

Motor Vehicles 
Ward r. Clayton, Comr, of Revenue 

W h i t l e ~  r. Redden 
Wiles v. Mullinax 
Wilsm r. Development Co. 
Woody v. Clayton 
Yancey v. Watkins 
Pates v. Brown 
Pork v. Nen7man 

Reported 

6 N.C. App. 381 
4 N.C. App. 386 
1 S.C. App. 255 
4 N.C. App. 261 
1 N.C. App. 245 
5 N.C. App. 317 
6 N.C. App. 422 
3 S . C .  App. 439 
1 S.C. App. 127 
2 N.C. App. 194 
3 N.C. App. 4e3 
6 N.C. App. 14 
4 N.C. App. 641 
6 N.C. App. 437 
6 N.C. App. 124 
6 K.C. App. 675 
4 N.C. App. 622 
5 N.C. App. 453 
4 N.C. ,4pp. 402 
4 N.C. App. 634 
5 N.C. App. 272 
3 N.C. &4pp. 157 
6 K.C. App. 277 

1 N.C. App. 560 
5 N.G. App. 53 
5 N.C. App. 7% 
4 N.C. App. 73 
5 N.C. App. 600 
1 If.C. App. 520 
2 N.C. App. 672 
4 N.G. App. 92 
2 N.C. App. 4a4 

Disposition in 
Supreme Court 

Allowed, 276 K.C. 86 
Denied, 6/23/1969 
Denied, 274 N.C. 275 
Denied, 275 K.C. 341 
Allowed, 274 N.C. 276 
Denied, 275 K.C. 597 
Denied, 275 N.C. 682 
Denied, 276 N.C. 263 
Allowed, 274 N.C. 185 
Denied, 274 N.C. 379 
Denied. 275 N.C. 138 
Denied, 275 N.C. 597 
Denied, 276 N.C. 501 
Denied, 275 N.C. 682 
Denied, 275 K.C. 682 
Denied, 276 N.C. 184 
Denied, 275 N.C. 501 
Denied, 275 N.C. 598 
Denied, 275 N.C. 601 
Denied, 275 N.C. 501 
Denied, 275 N.C. 598 
Allowed, 275 N.C. 138 
Allowed. 276 N.C. 86 

Allowed, 274 N.C. 276 
Allowed, 275 N.C. 598 
Allowed, 275 N.C. 598 
Allowed, 4/8/1969 
Allowed, 275 N.C. 598 
Denied, 274 N.C. 276 
Denied, 275 N.C. 139 
Allowed, 275 N.C. 341 
Denied, 274 N.C. 518 
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SUPREME COURT 

CUMULATIT'E TABLE OF CASES REPORTED IN 

VOLUMES 1 THROUGH 6 OF THE COURT OF APPEALS REPORTS 
[THIS TABLE SUPERSEDES THE CUMULATIVE 

TABLE AT 5 N.C. App. xxi] 

Ome 
Blue Jeans Corp. v. Clothing Workers 
Bundy v. Ayscue 
Clarke v. Holman 
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STATE OF NORTH CAROLINA v. WILLIAM BRUCE LAWSON 
No. 6917SC438 

('iled 27 August 1969) 

1. Homicide § 21- sufficiency of circumstantial evidence 
In  this prosecution for second degree murder or manslaughter, the trial 

court properly submitted the rase to the jury where the State's evidence 
tended to show that sounds of cursing and shots came from the direction 
of an automobile which had stopped in front of a residence, that the au- 
tomobile drove down a private road near the residence and more shots 
were heard, that shortly thereafter deceased was found lying on the 
ground behind the automobile and defendant was found standing near the 
automobile with a rifle under his arm, that cartridges fired from the rifle 
were found a t  the crime scene, that deceased had been shot in the back 
of the head a t  close range and had fallen over the trunk of the car to the 
ground, that the direction of the bullet was from the back of the neck 
toward the rear of the mouth, with a furrow cut along the top of the 
tongue, and that defendant stated that if deceased was dead defendant's 
life was over. 

2. Homicide a 21- circumstautial evidence 
Circumstantial evidence may be used in homicide cases to establish the 

cause of death and- the criminal agency. 

3. Homicide 5 21- general motion f o r  nonsuit - evidence sufficient 
f o r  conviction of any  one degree of homicide 

Where the evidence is sufticient to support conviction of any one of 
the degrees of homicide, a general motion to nonsuit is properly overruled. 

4. Homicide 21- sufficiency of circumstantial evidence as to cause 
of death 

I n  this homicide prosecution, there was ample circumstantial evidence 



2 IN T H E  COURT OF APPEALS [ 6 

for the jury to find that deceased died a s  the result of a bullet wound in 
the back of his neck. 

5. (3riminal Law 8 118; Homicide g 23- instructions - contention 
that State's witnesses ought not to be believed 

In this homicide prosecution, statement in the charge that defendant 
contended "that you ought not to believe what the State's witnesses say 
about him" is hebd not erroneous when read in context. 

6. Homicide § 30- failure to submit issue of involuntary manslaughter 
In this prosecution for second degree murder or manslaughter, the trial 

court did not err in failing to instruct the jury that they could return a 
verdict of guilty of involuntary manslaughter, where all of the evidence 
tended to show an intentional shooting of deceased by defendant, and 
there was no evidence tending to show that the death of deceased was 
caused by culpable negligence or was the result of misadventure. 

APPEAL by defendant from Collier, J., 5 May 1969 Criminal Ses- 
sion of Superior Court held in SURRY County. 

Defendant was tried upon a bill of indictment charging him with 
the murder of Wesley Slaughter Cook (Cook). The solicitor an- 
nounced upon calling the case for trial that, he would try the de- 
fendant for murder in the second degree or manslaughter. 

Upon defendant's plea of not guilty, trial was by jury. The ver- 
dict was "guilty of manslaughter." Judgment of the court was that 
the defendant be imprisoned in the State Prison for not less than 
sixteen (16) nor more than twenty (20) years. 

From the judgment imposed, the defendant appealed assigning 
error. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Bernard A. Harrell for the State. 

Badgett & Calaway by  Richard G. Badgett for the defendan't 
appellant. 

The defendant offered no evidence. The State's evidence is sum- 
marized as follows, except where quoted. On 16 November 1968 Mr. 
and Mrs. Willie Baker lived on their farm situated at  the end of an 
unpaved road in Surry County. Mr. Raker was sick. After dark that 
night a car drove up in their yard. Mrs. Baker went to the front 
door, turned on lights, saw a dark car with somebody standing on 
the right side and heard some bad language being used. After going 
,back in the house, she heard two shots. Shortly thereafter the car 
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drove down a private drive to their chicken house. Mrs. Baker called 
Allen Lane, who operated a store about three miles from the Baker 
residence, and told him "somebody was down here drunk and shoot- 
ing and cussing and asked him to come up." Mrs. Baker heard more 
shots ('out by the chicken house." The chicken house was about seven 
hundred feet from the Baker home. 

Mr. Lane, after talking with Mrs. Baker, called .the sheriff's de- 
partment a t  approximately 9:00 p.m. and then went to the Baker 
farm where he met Deputy Sheriff Manuel fifteen or twenty minutes 
later. It had been raining, the ground was wet. The deputy sheriff, 
accompanied by Lane and Wayne Baker, a nephew of Mr. and Mrs. 
Willie Baker, went to the top of the hill where the chicken house 
was and saw the defendant standing there fifteen or thirty feet from 
a black Chevrolet automobile. The automobile was mired in the mud 
and its motor was running. Cook, bleeding from the mouth and a 
wound in the back of his head, was on the ground behind the auto- 
mobile with his face ten to twelve inches from one of the auto- 
mobile's two exhaust pipes. There was a slight smoke circle in the 
hair of the deceased. The coroner testified: 

"He (Cook) was lying on his left side, his body twisted, face 
downward. There was blood covering the back of his head and 
the back portion of the shoulders. There was a bullet hole in 
the back of his head near the base of his skull. On the trunk 
of the car there was blood and moisture. There was an upper 
central incisor denture tooth. There were smears in the moisture 
and blood from the top of the lid back down toward the ground. 
I had the body moved to the funeral home. I further examined 
the body a t  Moody Funeral Home and found that he had been 
wearing an upper acrylic denture which was shattered into sev- 
eral pieces. He had partly swallowed some of the fragments. 
There was a furrow cut along the top of the tongue and there 
was a cut place on the lower lip just r ~ g h t  of center. Mr. Beal 
took some forceps and brought out the denture from the de- 
ceased throat. I probed the wound to determine the direction 
of the bullet. The direction from the back of the neck was to- 
ward the rear of the mouth. The wound was between the second 
and third cervical vertebrae. I found no bullet in the body. 
There was blood in the mouth, blood on the trunk lid, the ex- 
haust pipe of the car, and on the body and on the ground where 
the body was found." 

David Beal testified that:  

"On November of last year he was special agent for the SBI. 
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He examined the body of Wesley Cook a t  the funeral home. 
The body and head were extremely bloody. H e  sponged i t  off. 
H e  found three-quarters of an inch laceration a t  the base of the 
skull on the left-hand side. There were around and in the wound 
fragments of unburned powder. He found a laceration along the 
upper portion of the tongue that  extended from one and one 
half to two inches in a furrow and a laceration from the right 
side of the.lower lip which protruded outward. He found part 
of a plate that had been broken into pieces in the throat below 
the tongue ievei. He found smail fragments of lead located in 
the plate. These fragments were too small to use for compar- 
ison." 

Cook, who was 55 years of age, had been in good health a t  about 
6:00 p.m. on that date when he told his wife before she left home to 
go to Mount Airy that Bruce Lawson wanted him to go hunting in 
order to  try out a dog Lawson had. 

The defendant, who had the odor of alcohol on him, had a .22 
calibre automatic riflle under his arm and "a yellow cat buttoned 
up in his shirt, and the cat's head was sticking out between the 
buttons." At  the request of the deputy sheriff, the defendant gave 
him the rifle which had "two live bullets in it." 

The defendant told the deputy sheriff that  they were coon hunt- 
ing. There was a dog in the trunk of the car, but i t  "was not a coon 
dog." 

The next morning in the area of five or ten feet from where the 
rear of the car was the deputy sheriff found four or five cartridges 
that  had been fired by the automatic rifle the defendant had under 
his arm when arrested. 

Wayne Baker testified: 

"The Sheriff asked the defendant to see the gun, and he handed 
i t  to him. He asked him if he had anything else on him, and he 
said, 'Yes, I have got the knife, the same one that  you took be- 
fore.' We all walked to the car, and the defendant said, 'Why, 
he can't be dead; he can't be dead,' and he said that  probably 
half a dozen times. Then after a short period, the defendant 
said, 'Well, if he is dead, I guess my life is over with.' There 
was blood and a tooth on the trunk lid of the car. The blood 
was about two-thirds of the way up the trunk lid, and it  looked 
to me like the fellow slumped forward on the trunk lid and just 
slid down. I remained until the doctor arrived. The Sheriff told 
the fellow, 'I am going to have to hold you.' " 
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Deputy Sheriff Manuel testified: 

"I put the handcuffs on the defendant and told him I would 
have to take him to jail. Doctor Thomas came to the scene. We 
put the defendant in jail that night in Mount Airy and searched 
him. I asked him if he had a knife and he said the one I took 
from him before. I searched him twice and found no other 
weapons." 

The next morning on 17 November 1968, acting upon informa- 
tion given to them, the officers searched Vne defendant again there 
in the jail and found a fully loaded 22 revolver in a holster under 
his belt. The defendant told them that he had obtained possession 
of the gun that day. 

[I] Defendant contends that the court committed error in over- 
ruling his motion for nonsuit. The applicable rule is stated in State 
v. Primes, 275 N.C. 61, 165 S.E. 2d 225 (1969), as follows: 

"On such a motion the evidence must be considered in the 
light most favorable to the State, and the State is entitled to 
every reasonable intendment thereon and every reasonable in- 
ference therefrom." 

[2] The evidence in the case is circumstantial. However, the rule 
is that circumstantial evidence is satisfactory in proof of matters 
of the gravest moment. The correct rule in respect to the sufficiency 
of circumstantial evidence is set forth in State v. Stephens, 244 N.C. 
380, 93 S.E. 2d 431 (1955). This rule has been quoted with approval 
in many cases, among which are State v. Lowther, 265 N.C. 315, 144 
S.E. 2d 64 (1965), and State v. Bell, 270 N.C. 25, 153 S.E. 2d 741 
(1967). Circumstantial evidence may be used in homicide cases to 
establish the cause of death and the criminal agency. 41 C.J.S., 
Homicide, § 312; 4 Strong, N.C. Index 2d, Homicide, $ 21. 

[3] There is another rule which provides that: 

"Where the evidence is sufficient to support conviction of any 
one of the degrees of homicide, a general motion to nonsuit is 
properly refused." 4 Strong, N.C. Index 2d, Homicide, § 21; 
State v. Crisp, 244 N.C. 407, 94 S.E. 2d 402 (1956). 

There are many circumstances in this case which tend reasonably 
to show that the deceased was intentionally shot by the defendant 
with the .22 calibre rifle he gave to the officer. Among these is the 
circumstance of the lapse of several minutes from the time the shots 
were heard by Mrs. Baker a t  the chicken house until the officers ar- 
rived during which the defendant apparently made no effort to as- 
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sist the deceased while he was lying there on the wet ground near 
the exhaust pipe. 

[I] Considering all the State's evidence in the light most favor- 
able to it, and, as required, giving i t  the benefit of every reasonable 
and legitimate inference to be drawn therefrom, we are of the 
opinion and so hold that there was sufficient evidence of the defend- 
ant's guilt of murder in the second degree and manslaughter to re- 
quire the submission of the case to the jury. The trial judge did not 
commit error in overruling the motion for nonsuit. 

[4] We do not agree with defendant's contention that the cause 
of death was not shown because the deceased may have been as- 
phyxiated, strangled to death, died from a heart attack or other 
cause. The evidence shows that the deceased was a 55-year old man 
in good health. There was ample circumstantial evidence for the 
jury to find, as they did, that the deceased died as the result of the 
bullet wound in the back of his neck. 

[5] Defendant assigns as error a portion of the charge of the court 
with respect to the contentions of the defendant. In his brief the 
words complained of are "that you ought not to believe what the 
State's witnesses say about him." The defendant thus complains of 
a portion of a sentence. The entire sentence in which these words 
appear is: 

"On the other hand the defendant says and contends-that you 
ought not to find him guilty from all of the evidence in the 
case and that you ought not to believe what the State's wit- 
nesses say about him and that a t  the very least you ought to 
have a reasonable doubt in your minds as to his guilt and that 
you ought to acquit him." 

Defendant cites no authority in support of this contention. There 
is nothing in the record to indicate that the defendant made any 
objection to this statement of contentions before the case was sub- 
mitted to the jury. In State v. Sa,~nders, 245 N.C. 338, 95 S.E. 2d 
876 (1957), Justice Higgins speaking for the Court said: 

"As a general rule, objections to the statement of the conten- 
tions and to the review of the evidence must be made before the 
jury retires or they are deemed to have been waived." 

See also State v. Lambe, 232 N.C. 570, 61 S.E. 2d 608 (1950), and 
State v. Shackleford, 232 N.C. 299, 59 S.E. 2d 825 (1950). When 
read in context, we do not think the challenged portion of the charge 
relating to the contentions is erroneous, and if i t  was error, we do 
not think i t  was prejudicial to the defendant. 
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[6] The defendant also assigns as error the failure of the court 
to instruct the jury they could return a verdict of guilty of invol- 
untary manslaughter. 

"Involuntary manslaughter is the unlawful killing of a human 
being, unintentionally and without malice, proximately result- 
ing from the commission of an unlawful act not amounting to a 
felony, or resulting from some act done in an unlawful or culp- 
ably negligent manncr, when fatal consequences were not im- 
probable under a!! the fasts existent a t  the time, or resulting 
from the culpably negligent omission to perform a legal duty." 
4 Strong, N.C. Index 2d, Homicide, 5 6, p. 198. 

There is no evidence in the record tending to show that the 
death of the deceased was caused by culpable negligence or was 
the result of misadventure. The facts all point the other way. The 
cursing, the shooting of the rifle, the location of the automobile on 
the private road a t  night, the location of the wound on the back 
of the neck, the unburned powder in and around the wound and 
slight smoke circle in the hair, together with the size and the angle 
o r  range of thc wound in the body, the empty cartridges found near 
the body that had been fired by the rifle that the witness saw in the 
defendant's hand, the tooth and blood on the trunk of the car, the 
blood on the body of the deceased and on the ground nearby, the 
position of the deceased behind the automobile, the failure of the de- 
fendant to offer any assistance to the deccased, and the spontaneous 
statement of the defendant that the deceased was not dead but that 
if he was dead his (defendant's) life was "over with" all tend rea- 
sonably to show an intentional shooting of the deceased a t  close 
range by the defendant with the rifle while the rifle was held to his 
shoulder in a horizontal or shooting position. 

We have considered all assignments of error presented on this 
record. No prejudicial error is made to appear. 

No error. 

MORRIS and HEDRICK, JJ., concur. 
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STATE OF NORTH CAROLINA v. CHARLIE WADE POWELL 
No. 6921SC416 

(Filed 27 August 1969) 

1. Constitutional Law § 36-- cruel a n d  unusual  punishment 
Punishment not exceeding the statutory limit cannot be considered cruel 

and unusual in the constitutional sense. 

2. Robbery 6- attempted armed robbery - sentence- cruel and 
unusual  punishment 

A judgment of confinement for not less than fifteen nor more than 
twenty-five years upon convictioo of attempted armed robbery is within 
the statutory maximum and cannot be considered cruel and unusual in  
the constitutional sense. G.S. 14-87. 

3. Criminal Law § 13- determination of punishment - role of trial 
judge 

Trial judge is in the best position to determine appropriate punishment 
for the protection of society and rehabilitation of defendant, and of neces- 
sity the judge must be allowed to exercise wide discretion within the 
statutory limits. 

4. Ckhhal L a w  9 106- sufficiency of evidence to overrule nonsuit 
If there is any evidence tending to prove the fact of guilt or which 

reasonably conduces to this conclusion a s  a fairly logical and legitimate 
deduction, and not such as merely raises a suspicion or conjecture of guilt, 
i t  is for the jury to say whether they are convinced beyond a reasonable 
doubt of the fact of guilt. 

5. m b b e r y  § 4- attempted armed robbery - overt ac t  - s d c i e n c y  
of evidence 

I n  prosecution for attempted armed robbery, there was sufficient evi- 
dence of an overt act by defendant to justify submission of the case to  
the jnry, where State's evidence tended to show that defendant, who had 
disguised himself by use of a woman's wig, lipstick and pocketbook and 
by wearing gloves and dark glasses, went into an ABC store three to four 
minutes before closing time and delayed his purchase by ordering three 
bottles of whiskey one a t  a time, that defendant had no money on h i ,  
and that, when told the amount of the purchases, defendant pulled a .38 
caliber pistol out of the pocketbook and was only prevented from pointing 
the pistol a t  the store employee by the latter's action in pinning defend- 
ant's wrist against the counter. 

6. Criminal Law 11- instructions - r igh t  of defendants no t  to tes- 
t ify 

The trial judge in his discretion may instruct the jury upon the right 
of defendant not to testify and as  to how his failure to testify is to be 
considered, but, absent a proper request from defendant, he is not re- 
quired to do so. 

7. Criminal Law 118- instructions - contentions of defendant - 
fundamental misconstruction by judge 

I n  stating defendant's contentions in a prosecution for attempted armed 
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robbery, a statement by the trial judge that defendant "admits he's guilty 
of carrying a concealed weapon, guilty perhaps of an assault" i s  held a 
fundamental misconstruction of defendant's contentions, where defendant 
offered no evidence nor did he judicially admit or stipulate that he was 
guilty of anything. 

8. Robbery 5 1- robbery ex vi termini - element of assault 
The crime of robbery ex wi termini includes an assault on the person. 

'9. Criminal Law § 114- instructions - erroneous assumption as to 
facts proven 

The assumption by the court that any fact controverted by a plea of 
not guilty has been established is prejudicial error. 

10. Criminal L a w  § 1 1 6  instructions - inadvertent expression of 
opinion 

The fact that the expression of opinion in the charge was unintentional 
or inadvertent does not make it  less prejudicial. 

11. Criminal Law 114, 163- instructions -expression of opinion 
-review o n  appeal 

Where the court expresses an opinion upon the evidence while stating 
the contentions, defendant is not required to bring it to the attention of 
the trial judge before verdict but the question can be considered for the 
first time on appeal upon exception duly noted. 

APPEAL by defendant from Burgwyn, J., 5 May 1969 Session, 
FORSYTH Superior Court. 

Defendant was charged in a bill of indictment with the felony 
of attempted robbery with firearms. Upon his plea of not guilty he 
was tried by a jury. 

The State's evidence tended to show that about three to four 
minutes before nine o'clock in the evening of 4 January 1969, de- 
fendant entered the Winston-Salem A.R.C. Store No. 5, on the Old 
Lexington Road. The assistant manager, Mr. Foil, and two em- 
ployees, Messrs. Simo and Sapp, were on duty in the store, and four 
customers were preparing to leave. Closing time for the store was 
nine o'clock and Mr. Foil was going to the front door preparatory 
to  locking the premises for the night. Messrs. Simo and Sapp were 
behind the counter. 

When defendant entered the store he was wearing a woman's wig 
and lipstick, a black jacket, black leather gloves, dark glasses, and 
was carrying a woman's black leather pocketbook. Defendant first 
went to the price list posted on one side of the store and then 
crossed over to the price list posted on the other side of the store. 
Two of the former customers had left the premises by this time but 
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the other two former customers were standing a t  the front entrance 
engaged in conversation with Mr. Foil. Defendant kept glancing 
back a t  these two customers and Mr. Foil. 

Defendant then went to the counter and ordered a fifth of whis- 
key from Mr. Simo. This was rung up and the ticket pasted to the 
bottlc. During this time dcfcndant was looking back a t  Mr. Foil a t  
the entrance door. Mr. Simo asked defendant if he wanted anything 
else and he (dcfcndant) looked back towards the entrance and then 
ordered a pint of whiskey, looked back towards the entrance again 
and then ordcred another pint. Mr. Simo totaled the cost of the three 
bottles and advised defendant of the total. Defendant took off the 
leather gloves, placed the woman's pocketbook on the counter, opened 
it, and pullcd a .38 caliber automatic pistol out of the pocketbook. 
Mr. Simo grabbed defendant's wrist and held it and the pistol down 
on the counter whilc Mr. Sapp pointed another pistol a t  defendant 
and Mr. Foil called the police. Defendant had no money in the wo- 
man's pocketbook nor upon his pcrson. Thc .38 caliber pistol had 
one bullet in the chamber and thc clip was full. 

Defendant offered no evidence. 

From a verdict of guilty as charged and from judgment of con- 
finement for a period of not less than fifteen nor morc than twenty- 
five years, defendant appealed. 

Robert Morgan, Attorney General, by Richard I\-. League, Stag 
Attorney, for the State. 

H.  Glenn Davis for defendant. 

[I,  21 Defendant assigns as crror that the judgment of the court 
imposed cruel and ununsual punishment upon defendant. G.S. 14-87, 
under which defendant was charged and convicted, provides for a 
sentence of up to thirty years. The sentence imposed upon defend- 
ant is wcll within this limit. Since the year 1838 the Supreme Court 
of North Carolina has held in an unbroken line of decisions that  
punishment not excgeding the statutory limit cannot be considered 
cruel and unusual in the constitutional sense. State v. Manuel, 20 
N.C. 144; State v .  Petlie, 80 N.C. 367; State v. Farrington, 141 N.C. 
844, 53 S.E. 954; State v. Dowdy, 145 N.C. 432, 58 S.E. 1002; State 
v. Daniels, 197 N.C. 285, 148 S.E. 244; State v .  Smith, 238 N.C. 82, 
76 S.E. 2d 363; State v .  Lee, 247 N.C. 230, 100 S.E. 2d 372; State v. 
Downey, 253 N.C. 348, 117 S.E. 2d 39; State v .  Bruce, 268 N.C. 174, 
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150 S.E. 2d 216; State v. LePard, 270 N.C. 157, 153 S.E. 2d 875; 
State v. Robinson, 271 N.C. 448, 156 S.E. 2d 854; State v. Lovelace, 
271 N.C. 593, 157 S.E. 2d 81; State v. Yoes, 271 N.C. 616, 157 S.E. 
2d 386; State v. Foster, 271 N.C. 727, 157 S.E. 2d 542; State v. 
Pardon, 272 N.C. 72, 157 S.E. 2d 698; State v. Wright, 272 N.C. 
264, 158 S.E. 2d 50; State v. Bethea, 272 N.C. 521, 158 S.E. 2d 591; 
State v. McCall, 273 N.C. 135, 159 S.E. 2d 316; State v. Weston, 
273 X.C. 275, 159 S.E. 2d 883. 

131 Also, since this Court entered into its first session i t  has in- 
variably adhered to the same principle. State v. Burgess, 1 N.C. 
App. 142, 160 S.E. 2d 105; State v. Chapman, 1 N.C. App. 622, 
162 S.E. 2d 142; State v. Abernathy, 1 N.C. App. 625, 162 S.E. 2d 
114; State v. Morris, 2 N.C. App. 611, 163 S.E. 2d 539; State v. 
Mosteller, 3 N.C. App. 67, 164 S.E. 2d 27; State v. Jones, 3 N.C. 
App. 69, 163 S.E. 2d 910; State v. Mitchell, 3 N.C. App. 70, 164 S.E. 
2d 62; State v. Kelly, 3 N.C. App. 72, 164 S.E. 2d 22; State v. Mc- 
Kinney, 4 N.C. App. 107, 165 S.E. 2d 689; State v. Reed, 4 N.O. 
App. 109, 165 S.E. 2d 674; State v. Steu~art, 4 N.C. App. 249, 166 
S.E. 2d 458; State v. Kotofslcy, 4 N.C. App. 302, 166 S.E. 2d 484; 
State v. Cleaves, 4 N.C. App. 506, 166 S.E. 2d 861; State v. Perry- 
man, 4 N.C. App. 684, 167 S.E. 2d 517. The reasons for this prin- 
ciple are clear and sound. The trial judge is in position to observe 
the conduct and attitude of the defendant; he can observe defend- 
ant's prior record; he can cause investigations into defendant's past 
and present circumstances. In  these and other ways the trial judge 
i s  in the best position to determine appropriate punishment for the 
protection of society and rehabilitation of the defendant. Of neces- 
sity the trial judge must be allowed to exercise wide discretion 
within the statutory limits. To this principle of law we apply the 
rule of stare decisis et non quieta movere. This assignment of error 
is overruled. 
14, 51 Defendant next assigns as error that the trial judge over- 
ruled his motions for nonsuit. Defendant asserts that there can be 
no attempt to commit robbery in the absence of an overt act in part 
execution of the intent to commit the crime. This principle of law is 
sound and enjoys wide acceptance by the courts of this country. The 
problem generally facing the courts is whether there is evidence of 
a n  overt act sufficient to submit the case to the jury. Concerning 
this, the rule is well-established in this state that "[ilf there is any 
evidence tending to prove the fact of guilt or which reasonably con- 
duces to this conclusion as a fairly logical and legitimate deduction, 
and not such as merely raises a suspicion or conjecture of guilt, i t  is 
for the jury to say whether they are convinced beyond a reasonable 
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doubt of t,he fact of guilt." 2 Strong, N.C. Index 2d, Criminal Law, 
$ 106, p. 654. "In determining whether a person has been guilty of 
the offense of attempting to commit robbery, the courts are guided 
by the peculiar facts of each case, in order to decide whether the 
acts of the defendant have advanced beyond t'he stage of mere prep- 
aration, to the point where i t  can be said that  an attempt to commit 
the crime has been made. The question is one of degree, and cannot 
be controlled by exact definition." Annot., 55 A.L.R. 714. 

I n  this case the State's evidence tends to show that  the defendant 
undertook to disguise himself by the use of a woman's wig, lipstick 
and pocketbook; and by wearing dark glasses and gloves. The evi- 
dence tends to show that he also armed himself with a .38 caliber 
automatic pistol, fully loaded and ready for use. He  went into the 
A.B.C. Store three to four minutes before closing time and delayed 
his purchase by looking over duplicate price lists and ordering the 
three bottles of whiskey one a t  a time, and the clear inference from 
this delaying conduct is that he was waiting for all customers t o  
leave the store and for the door to be locked. Then, when he was told 
the amount of the three purchases, he reached into the pocketbook 
and pulled out the pistol. 

The fact that he had no money, coupled with his actions is 
clearly sufficient evidence from which t,he jury could find that he 
intended to commit the offense of armed robbery. The only question 
remaining is whether there was sufficient evidence of an overt act to 
justify submission of the case to the jury. 

Defendant argues that because he never pointed the pistol a t  
anyone, never demanded that  the employees do anything, and never 
demanded or tried to take money or property, his conduct a t  most 
was merely preparatory and does not constitute an overt act towards 
the commission of the crime. 

Defendant's actions all but completed the crime of armed rob- 
bery itself. It was only the alert and overpowering action of the 
employee, Mr. Simo, in grabbing defendant's wrist and holding it, 
and consequently the pistol, pinned against the counter, that pre- 
vented the actual consummation of the offense of armed robbery. 
Only a second beyond this point, defendant would have had the em- 
ployees a t  his mercy. It would be a travesty upon justice to permit 
defendant to escape punishment for his carefully planned robbery, 
which was only frustrated by the surprise action of the employee. 
If defendant was not attempting to commit the crime charged, i t  is 
difficult to see what more he could have done short of actually com- 
mitting the robbery. 
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151 The act of reaching into the pocketbook, and pulling out the 
pistol was sufficient evidence of an overt act which went beyond 
mere acts of preparation, and justified submission of the case to the 
jury. This assignment of error is overruled. 

[6] Defendant assigns as crror that the trial court failed to in- 
struct the jury upon the right of defendant not to testify, and as to 
how his failure to testify was to be considered. Defendant made no 
request for such an instruction. The trial judge in his discretion may 
give such an instruction, but, absent a proper request, is not required 
to do so. State v .  Jordan, 216 N.C. 356, 5 S.E. 2d 156; State v. 
Kelly, 216 N.C. 627, 6 S.E. 2d 533. This assignment of error is over- 
ruled. 

[7] Defendant assigns as error that the trial judge expressed an 
opinion upon the evidence. In stating defendant's contentions the 
trial judge stated: "He admits that he's guilty of carrying a con- 
cealed weapon, guilty perhaps of an assault. . . ." 

Defendant offered no evidence in this case, nor did he judicially 
admit or stipulate that he was guilty of anything. Such a statement 
by the trial judge was a fundamental misconstruction of defendant's 
contentions, although His Honor may have been led into this error 
by argument of counsel to the jury. 
[8-111 The crime of robbery ex v i  termini includcs an assault on 
the person. State v .  Hiclcs, 241 N.C. 156, 84 S.E. 2d 545. "The as- 
sumption by the court that any fact controvertcd by a plea of not 
guilty has been established is prejudicial error." State v. Swaringen, 
249 N.C. 38, 105 S.E. 2d 99. "The fact that the expression of opinion 
was unintentional or inadvertent does not make i t  less prejudicial." 
Xtate v. Swaringen, supra. "Nor docs the manner in which counsel 
examines the witnesses or argues the case to the jury justify the 
court in assuming the existence of an essential fact." State v. Swar- 
ingen, supra. And, whcrc the court expresses an opinion upon the 
evidence while stating contentions i t  is not required that i t  must 
be brought to the attention of the trial judge before verdict; this 
question can be considered for the first time on appeal upon exccp- 
tion duly noted. State v. Rcan~on, 2 N.C. App. 583, 163 S.E. 2d 544; 
State v .  Watson, 1 N.C. App. 250, 161 S.E. 2d 159. 

For the error in the fundamental misconstruction of defendant's 
contentions and the conscquent prejudicial expression of opinion by 
the trial judge there must bc a 

New trial. 

BRITT and VAUGHN, JJ., concur. 
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STATE OF NORTH CAROLINA v. THEODIS WILLIAMS 

No. 6912SC369 

(Filed 27 A~rgust 196!3) 

Criminal Law § 66- in-court identification of defendant - prior po- 
lice station identification - competency of evidence 

Testimony by assault victim relating to her identification of defendant 
a t  a police station a t  a time when defendant was not in a line-up and did 
not have counsel present and had not waived counsel, held properly ad- 
mitted, where (1) the victim ha?. recognized defendant a t  the t h e  of the 
assault and was able to identify him prior to arrest from a photograph 
obtained by the police with the aid of the victim's description, (2) the 
victim was well acquainted with defendant but knew him only by his 
nickname, and (3) the only purpose of the victim's presence a t  the sta- 
tion was to assure the officers that the person they had arrested was the 
person she had been endeavoring to tell them about. 

APPEAL by defendant from Canaday, J., 14 April 1969, Regular 
Criminal Session, CUMBERLAND County Superior Court. 

The defendant was charged in a bill of indictment, proper in 
form, with murder of Johnny L. Williams on 30 July 1968, and in a 
second bill of indictment, proper in form, with a felonious assault 
on Mary McGhee on 30 July 1968. 

Both charges were consolidated for purposes of trial. The de- 
fendant entered a plea of not guilty in each case. 

The Solicitor on behalf of the State a t  the commencement of the 
trial announced that the State would not ask for a verdict of murder 
in the first degree, but for a verdict of murder in the second degree 
or manslaughter, as the evidence might warrant. 

At the close of the evidence on behalf of the State, the defendant, 
through counsel, moved for a directed verdict of not guilty as to the 
felonious assault on Mary McGhee. This motion was allowed, and 
the trial court submitted the lesser offense of an assault with the 
intent to kill inflicting serious injuries. 

The jury found the defendant guilty of murder in the second 
degree and guilty of an assault with intent to kill inflicting serious 
injuries. From judgments of imprisonment for a term of not less 
than 20 years and not more than 25 years in the murder case and 
two years in the assault case to run consecutively, the defendant ap- 
pealed to this Court. 

The evidence on behalf of the State tended to show that in the 
early morning hours of 30 July 1968 Johnny Lee Williams and 
Mary McGhee registered in the Plaza Hotel on Hillsboro Street in 
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the City of Fayetteville. They registered as Mr. & Mrs. Charles M. 
McGhee. Charles M. McGhee, who had been killed in Viet Nam, 
was the husband of Mary McGhee. 

After registering they were assigned to Room No. 2. 

The defendant was likewise a registered guest in this hotel. The 
defendant and Mary McGhee were acquainted and had known each 
other for several months. 

Mary McGhee was employed as a go-go girl a t  the Friendly 
Tavern. On the evening of 29 July 1968 between the hours of 5:00 
and 6:00 p.m., Mary had seen the defendant on Hillsboro Street in 
front of the Action (a poolroom). She said that he stopped her and 
in her words, "Well, he said something about getting together and 
making some money, or something like that, wanted me to work for 
him." She further testified that he suggested that she "get on the 
block", and she later explained that as meaning that the defendant 
desired her to work as a prostitute which she refused to do. She tes- 
tified, "I told him he must be crazy, I not going on a block for no 
man." 

It was after midnight and during the early morning hours of 
30 July 1968 that Mary and Johnny Lee Williams registered in the 
Plaza Hotel, and were assigned to Room No. 2. 

After being in the room several hours, Mary left the room and 
went out in the lobby where she engaged the night clerk in a con- 
versation and also endeavored to get a taxicab. She was unsuccessful 
in getting a taxicab, and after visiting the ladies restroom which was 
located in the lobby, she returned to Room No. 2 where she had left 
Johnny Lee Williams asleep on the bed. 

When she entered the room and started to get back in the bed, 
she discovered that Johnny Lee Williams was covered with blood. 
She screamed and then observed the defendant in the room. The de- 
fendant struck her with his fist and knocked her down. The defend- 
ant fell on top of her, and after a short struggle, she knew nothing. 
About 1:30 p.m. on 30 July 1968, a boy who was engaged to clean 
up the halls and bathrooms of the hotel accidentally pushed open 
the door to Room No. 2 and observed Mary lying on the floor and 
Johnny Lee Williams covered with blood on the bed. He notified the 
hotel manager who in turn notified the police authorities. 

Johnny Lee Williams was dead as a result of multiple skull frac- 
tures and a crushed skull. 

A broken board with blood on i t  was found in a nearby lot and 
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splinters from the board were found on the bed and floor in Room 
No. 2. 

Mary was taken to the hospital where she remained uncon- 
scious for 17 days with a fractured skull. 

On regaining consciousness Mary did not remember anything for 
several days. She did not recognize or know her mother or her broth- 
ers or sisters or any member of her family for several days after re- 
gaining consciousness. 

Sometime in September 1968, Mary informed her mother and 
the police authorities that the man who had assaulted her in Room 
No. 2 in the Plaza Hotel was known to her by the name of Jabbo. 
She did not know what his act,ual name was, but had only known 
him by the name of Jabbo. She also described him as  having a 
moustache and goatee and a very high hairdo. 

With this description one of the detectives with the Fayette- 
ville Police Department obtained a picture of the defendant which 
he took to the home of Mary, and Mary identified the picture as 
being the picture of Jabbo whom she knew and who had committed 
the assault on her. After the defendant was arrested, Mary went to 
the police station and identified the defendant as being the person 
she knew as Jabbo and who had been her assailant. 

Attorney General Robert Morgan b y  Assistant Attorney General 
George A. Goodwyn for the State. 

Clark, Clark & Shaw by John G.  S h a u ~  for defendant ~ppel lan~t .  

CAMPBELL, J. 
The defendant assigns as error that  police officer, R .  A. Studer 

and Lorraine Smith, the mother of Mary, were permitted to testify 
for the purpose of corroborating Mary that she had told each of 
them that  she knew the person who had assaulted her and that she 
knew him only by his nickname, Jabbo. The defendant stresses that 
this purported corroborating testimony did not corroborate Mary. 

When we look a t  the record, we find that  none of this testimony 
was objected to, nor any exception taken thereto. 

"The jurisdiction of the Supreme Court on appeal is limited to 
questions of law or legal inference, which, ordinarily, must be 
presented by objections duly entered and exceptions duly taken 
to the rulings of the lower court.'' 1 Strong, N.C. Index 2d, Ap- 
peal and Error, § 1, p. 103. 



N.C.App.1 FALL SESSION 1969 17 

"The Supreme Court ordinarily will not consider questions not 
properly presented by objections duly made and exceptions duly 
entered, and assignments of error properly set out, though i t  
may do so in exceptional instances in the exercise of its super- 
visory jurisdiction. . . . 
. . . Exceptions which appear nowhere in the record except 
under the purported assignments of error will not be considered. 
. . ." 1 Strong, N.C. Index 2d, Appeal and Error, 5 24, p. 145. 

The defendant next assigns as error that the trial court permit- 
ted Mary to testify that she identified the defendant a t  the police 
station by looking through a glass into another room a t  a time when 
the defendant was not in a lineup and did not have counsel present 
and had not waived counsel. The defendant again fails to have any 
objections or exceptions in the record and, thercfore, the question 
which the defendant seeks to raise is not properly presented. Never- 
theless, there was no improper identification in the instant case. 
Mary was well acquainted with the defendant prior to the alleged 
assault. She did not know the full name of the defcndant and only 
knew him by his nickname of Jabbo. She had known him for sev- 
eral months and was well acquainted with him. She was taken to 
the police station merely for the purpose of informing the police 
officers as to whcther or not the person they had in custody was the 
person she had been trying to identify to them. As a result of the 
severe injuries which she had received, she had had a case of am- 
nesia which had lasted over a period of several wecks. Both the 
identification of the picture of the defendant and the idcntification 
of the defendant himself a t  the police station were merely for the 
purpose of assuring the police officers that the person they had ap- 
prehended and arrested and accuscd of the offense was the person 
she had been endeavoring to tell them about. The defendant seeks 
to rely upon the cases of United States v. Wade, 388 U.S. 218, 18 
L. Ed. 2d 1149, 87 S. Ct. 1926; Gilbert v. California, 388 U.S. 263, 
18 L. Ed. 2d 1178, 87 S. Ct. 1951 ; Stovall v. Denno, 388 U.S. 293, 
18 L. Ed. 2d 1199, 87 S. Ct. 1967; and State v. Wright, 274 N.C. 84, 
161 S.E. 2d 581, in support of his argument. 

As stated by Rrock, J., in State v. Hunsucker, 3 N.C. App. 281, 
164 S.E. 2d 507, (certiorari denied, 31 January 1969, 275 N.C. 138): 

"The rationale underlying the decisions in the cases relied upon 
by defendant is that unfairness in the 'lineup' or other arranged 
identification process may arise by exhibiting the accused so as 
to suggest his identity to the witness and thereby obtain a 
positive identification from the witness which the witness will 
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STATE v. Cox 

not later admit was indefinite or mistaken; and that the ab- 
sence of counsel a t  this stage of the proceeding would prevent 
any effective cross-examination of the witness relative to the 
identification process. . . ." 

In  the case sub judice there was no effort being made to have 
Mary identify the defendant. She already %new the defendant and 
the only purpose for her going to the jail was to assure the police 
officers that the person whom she knew and whom she had attempted 
to identify for their benefit was the person they had arrested. 

Despite the failure of objections and exceptions in the record, 
we have nevertheless reviewed all of the testimony in this case, and 
i t  was ample and sufficient to submit the cases to the jury. The 
jury, as the trier of the facts, has found the facts against the de- 
fendant. The charge of the trial court was not excepted to and no 
errors are claimed in that regard. The defendant has had a fair and 
impartial trial free of prejudicial error. 

No error. 

BROCK and MORRIS, JJ., concur. 

STATE O F  NORTH CAROLINA v. ROBERT COX AND EARL COX 

No. 69llSC277 

(Filed 27 August 1969) 

1. Criminal Law 8 88; Witnesses 5 8-- repetitious questions - duty 
of t r ia l  judge 

It is the duty of the trial judge to protect a witness from repetitious 
questions, and he may order a witness to stand aside if counsel disre- 
gards repeated warnings to refrain from repetitious and irrelevant ques- 
tions. 

2. Criminal Law § 88; Witnesses § &-- colors worn by counsel- 
exclusion of repetitious cross-examination 

I n  this prosecution for kidnapping, the trial court properly sustained 
the solicitor's objection to a question asked the prosecutrix by defense 
counsel, while the prosecutrix stood facing the wall, a s  to what color tie 
counsel was wearing, where counsel had already been permitted to ask 
prosecutrix numerous questions concerning colors worn by the two de- 
fense attorneys and the solicitor a t  the trial in an attempt to impeach 
her ability to recall the color of shirt worn by defendant. 
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3. Constitutional Law s 30-- r ight  to trial before impartial judge a n d  
jury 

Every person charged with crime has an absolute right to a fair trial 
before a n  impartial judge and an unprejudiced jury in an atmosphere of 
judicial calm. 

4. C r i m i n d  L a w  3 99- expression of opinion by  t r ia l  court 
The trial judge is expressly forbidden to convey to the jury in any 

manner a t  any stage of the trial his opinion as  to whether a fact is fully 
or sufficiently proven. G.S. 1-180. 

5. Criminal Law $ 99- applicability of G.S. 1-180 
G.S. 1-180 does not apply to the charge alone, but prohibits a trial 

judge from asking questions or making comments a t  any time during the 
trial which amount to an expression of opinion as to what has or has not 
been shown by the testimony of a witness. 

6. c k i m i n d  L a w  #s 99, 170- comments by  t r ia l  court - criterion 
f a r  determining prejudice 

The criterion for determining whether the trial judge deprived a n  ac- 
cused of his right to a fair trial by improper comments or remarks in 
the hearing of the jury is the probable eEwt upon the jury, and in 
applying this test, the utterance of the judge is to be considered in the 
light of the circumstances under which it was made. 

7. Criminal Law 3 99- comments by trial court during colloquy with 
defense counsel 

In  this prosecution for kidnapping wherein defense counsel questioned 
the prosecutrix a t  length about the color of shirts being worn by the so- 
licitor and defense attorneys while the prosecutrix stood facing the wall, 
comments by the trial court during a lengthy colloquy with defense 
counsel in the presence of the jury which reflected the court's impatience 
with defense counsel's reluctance to abide by the court's ruling which 
sustained a n  objection to a question as  to what color tie counsel was 
wearing, are held not to constitute an expression of opinion on the evi- 
dence or the credibility of the witness, although such exchange should 
have taken place, if a t  all, outside the presence of the jury. 

8. Criminal Law $a 99, 170- comment by court  i n  ruling o n  admis- 
sion of evidence 

A remark by the court in admitting or excluding evidence is not prej- 
udicial when i t  amounts to no more than a ruling on the question or where 
it  is made to expedite the trial. 

9. Criminal Law 99- request by court  t h a t  defendants b e  identified 
by  the i r  counsel 

In  this prosecution for kidnapping, defendants were not prejudiced by 
fact that  on two occasions during the trial the court asked that defend- 
ants be identified by their counsel after having been pointed out in open 
court by the prosecutrix. 

10. C r i m i n d  Law § 99- questions by court  - clarification of tasti- 
mony 

In this prosecution for kidnapping, questions asked of witnesses by the 
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court during the trial were for purposes of clarification and did not 
amount to  an expression of opinion by the court. 

APPEAL by defendants from Bowman, J., 17 April 1969 Criminal 
Session of JOHNSTON Superior Court. 

Defendants were charged in separate bills of indictment with 
having kidnapped one Alice Pollard on 3 August 1968. The cases 
were consolidated for trial without objection and both defendants 
pleaded not guilty. 

The only evidence was that offered by the State, which tended 
to show: During the pre-dawn hours of 3 August 1968, Mrs. Alice 
Pollard was assisting her young son with a newspaper route in 
Selma, N. C. While riding her bicycle alone and delivering news- 
papers along Sharpe Street, she noticed a car following behind her 
a t  a slow rate of speed. The car passed her and in order not to fol- 
low in the same direction she made a left turn onto Railroad Street. 
When she had gone about a b!ock and a half, the car again ap- 
proached from the rear, this time a t  a '(fast rate of speed," and i t  
pulled up beside her and stopped. It was being driven by the de- 
fendant Robert Cox. The defendant Earl Cox "jumped" from the 
car, "snatched" Mrs. Pollard from her bicycle and physically forced 
her into the rear seat of the car. As Earl Cox got out of the car Mrs. 
Pollard reached for a .25 automatic pistol which she carried on top 
of her newspapers in the basket of the bicycle. As she was being 
shoved into the car she fired the pistol. One pellet struck Earl Cox 
in the nose but apparently did not injure him seriously. Another 
shattered the left rear car window. Robert Cox reached into the rear 
seat and choked Mrs. Pollard until she released the pistol. While 
Robert Cox drove the car Earl Cox remained in the back seat holding 
Mrs. Pollard down as she cried and struggled to free herself. He told 
her they wanted to have sexual relations with her and bit her on the 
right side of her face and chin. Robert Cox stopped the car after 
having driven about a mile. When the car stopped, Mrs. Pollard 
managed to pull herself free, grab the door handle and jump from 
the car. She was followed by Robert Cox who threw her to the 
ground and proceeded to beat her until Earl Cox called him, a t  
which time he returned to the car. Mrs. Pollard ran away from the 
car, went to a nearby house for help, and immediately sought med- 
ical attention a t  the Johnston County Memorial Hospital. 

Mrs. Pollard described her assailants and the car they were 
driving to the police chief of Zebulon. She also furnished a descrip- 
tion and color of Earl Cox's shirt. 
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A car was located corresponding to the description given by Mrs. 
Pollard. The left rear window was shattered and on and about the 
rear seat various items were found and were identified by Mrs. 
Pollard. These included the holster in which she kept her pistol, a 
hair piece she had been wearing, her scarf, and a charm with her 
name on it. Robert Cox was shown to have been in possession of the 
car on the date when the assault occurred. Mrs. Pollard had never 
seen the defendants before the date of the assault but she identified 
them a t  the trial as her assailants. 

The jury found each defendant guilty of kidnapping as charged 
in the bills of indictment and from sentences imposed the defend- 
ants appealed. 

Attorney General Robert Morgan and S ta f f  Attorney Sidney S. 
Eagles, Jr., for the State. 

T .  Yates Dobson for defendant appellant Robert Cox. 

Albert A. Corbett for defendant appellant Earl Cox. 

The defendants' assignments of error relate solely to the clues- 
tion of whether the trial judge violated his duty under G.S. 1-180 
and expressed an opinion on the evidence through certain comments 
and questioning of witnesses during the trial. 

On cross-examination of the prosecuting witness, Mrs. Pollard, 
the attorney for the defendant Earl Cox requested the witness to 
stand and face the wall. He then proceeded to cross-examine her 
a t  length about the color of shirts being worn by the solicitor and 
defense attorneys. After she had given her opinion about this the 
following transpired : 

"Q. Mrs. Pollard, what color necktie do I have on? 

Objection by Solicitor Taylor. 

COURT: Objection sustained. I don't even know that. 

ATTORNEY CORBETT: Now, if your Honor pleases. 

COURT: All right. She is supposed to look a t  your face while 
you are talking to her, so am I. Now that I look a t  your neck- 
tie, I can't tell whether i t  is black or blue, but i t  looks like i t  
has some type of diagonal stripes across i t  and I can't tell 
whether that is gold or yellow. Now, maybe I need glasses, I 
don't know. I wear glasses, but I think we are getting just a - 
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STATE 1.7. Cox 

i t  is a little bit in the realm of what might be considered friv- 
olous cross examination - 

ATTORNEY CORBETT: -now, if your Honor please - 
COURT: -I will let you proceed in any manner you wish 
as to what happened on this particular occasion and you may 
continue to do so as far as to anything that she might rcrnember 
about the clothes or anything else regarding thc description of 
her attackers, but as to point out people here in the courtroom 
and start asking questions of that sort, sir, I am not going to 
permit any more of it. Now, you may have an objection. 

* X- X- + * 
ATTORNEY CORBETT: If your Honor plcases, one of the 
main defenses in this case - 
COURT: - all right. I don't want you to start making a 
speech here in front of this jury. Now, if you got anything 
you want to say, then you better let me let thc jury go out - 
ATTORNEY CORBETT: -is the question of identity and 
I submit- 

COURT: - yes I know, but they are not identifying you and 
they are not identifying the solicitor and they are not identify- 
ing Mr. Dobson. The identity as far--is the identities coa- 
cerns the defendants here on trial, not you three gentlerncn. 
ATTORNEY CORBETT: Your Honor, I submit that i t  goes 
to her ability to idcntify a person in the nighttime . . . 
COURT: All right - 
ATTORNEY CORBETT: -and that I should be permitted 
to ask further questions about it, but I will abide by the court - 
COURT: WeIl, how many more qucstions do you intend to 
ask along these lines? I have already told you you could ask 
any questions you wish to ask about idcntification of these two 
defendants, but I see no need of having her identify the solicitor 
and what he happens to be wearing, you and the color of your 
tie or the color of your cyes or any of the rest of qucstions of 
that nature. I am looking at  you right now, and I can't tell 
what the color of your cyes are. 
ATTORNEY CORBETT: Well, sir; I haven't asked the wit- 
ness about the color of the defendant's eyes or mine either. 
COURT: I know, but you asked her about the color of your 
tie and the color of your shirt. Let's draw this to a conclusion 
as soon as possible please." 
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[I, 21 The trial judge is responsible for the orderly conduct of a 
trial. It is his duty to protect a witness from repetitious questions 
and he may even order a witness to stand aside if counsel disre- 
gards repeated warnings to refrain from repetitious and irrelevant 
questions. McPhail v. Johnson, 115 N.C. 298, 20 S.E. 373. Here 
counsel had been permitted broad latitude in his cross-examination 
of the prosecuting witness. The extremes he went to in an effort to 
impeach her ability to recall the color of his client's shirt was un- 
reasonable and the judge properly sustained an objection to it. Even 
so the colloquy that followed between the judge and counsel would 
best have been engaged in, if a t  all, outside the presence of the jury. 

13-61 Every person charged with crime has an absolute right to 
a fair trial before an impartial judge and an unprejudiced jury in 
an atmosphere of judicial calm. State v. Belk, 268 N.C. 320, 150 S.E. 
2d 481. To accord this right the trial judge must abstain from con- 
duct or language which tends to discredit or prejudice the accused 
or his cause with the jury. He is expressly forbidden to convey to 
the jury, in any manner, a t  any stage of the trial, his opinion as to 
whether a fact is fully or sufficiently proven. G.S. 1-180. Our Su- 
preme Court has said many times that G.S. 1-180 does not apply to 
the charge alone, but prohibits a trial judge from asking questions 
or making comments at  any time during the trial which amount to 
an expression of opinion as to what has or has not been shown by 
the testimony of a witness. Galloway v. Lawrence, 266 N.C. 250, 
145 S.E. 2d 861, and cases cited therein. The criterion for deter- 
mining whether the trial judge deprived an accused of his right to 
a fair trial by improper comments or remarks in the hearing of the 
jury is the probable effect upon the jury. In applying this test, the 
utterance of the judge is to be considered in the light of the cir- 
cumstances under which i t  was made. State v. Carter, 233 N.C. 581, 
65 S.E. 2d 9. 

[7] While we do not approve of the exchange that occurred be- 
tween the court and counsel, we are of the opinion that under the 
circumstances i t  was not prejudicial to the defendants. The com- 
ments of the trial judge were directed to a matter of procedure in 
the conduct of the trial and do not leave the impression that he was 
expressing an opinion on the evidence or the credibility of t,he wit- 
ness. It must be remembered that the trial judge had already per- 
mitted numerous questions concerning colors worn by the two de- 
fense attorneys and the solicitor a t  the trial and there had to be 
reasonable limits placed on such lines of questioning. The chal- 
lenged comments a t  most reflect the court's impatience with counsel's 
reluctance to abide by his ruling. 
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[8] It has been held that a remark by the court in admitting or 
excluding evidence is not prejudicial when i t  amounts to no more 
than a ruling on the question or where i t  is made to expedite the 
trial. State v. Hooks, 228 N.C. 689, 47 S.E. 2d 234; 2 Strong, N.C. 
Index 2d, Criminal Law, $ 99. Admonitions of the court to counsel 
upon improper questioning of witnesses has repeatedly been held 
not prejudicial. State v. Davis, 266 N.C. 633, 146 S.E. 2d 646; State 
v. Faust, 254 N.C. 101, 118 S.E. 2d 769; State v. Davis, 253 N.C. 
86, 116 S.E. 2d 365; State v. Carter, supra. 

[9] On two occasions during the trial the court asked that the de- 
fendants be identified by their counsel after having been pointed 
out in open court by the prosecuting witness. This was for purposes 
of the record and i t  has not been shown where any prejudice resulted 
to either defendant from this action. 

[lo] The defendants' remaining exceptions are to various ques- 
tions asked of witnesses by the court during the course of the trial. 
We have carefully reviewed these exceptions and are of the opinion 
that the questions in each instance were for purposes of clarification 
and did not amount to an expression of opinion by t,he court. The 
assignment of error embracing these exceptions is overruled. State 
v. Colson, 274 N.C. 295, 163 S.E. 2d 376; State v. Carter, supra. 

A review of the entire record discloses that both defendants have 
had a fair trial free of any prejudicial error. 

No error. 

MALLARD, C.J., and BRITT, J., concur. 

FRANKIE SURRETT BALLARD, GUARDIAN 08 LINDA LANCE AND DOUG- 
LAS LANCE V. FRANK LANCE, CALVIN LANCE, M m Y  LACY BYRD, 
GUARDIAN OF FRANK LANCE AND CALVIN LANCE; MICHAEL LANCE, 
JACKIE LANCE, MARY LACY BYRD, GUARDIAN OF MICHAEL LANCE 
AND JACKIE LANCE; DAWN LANCE AND MARY LACY BYRD, GUARD 
IAN OF DAWN LANCE 

No. 6928SC354 

(Filed 27 August 1969) 

1. Evidence 3 11- transactions with decedent - disposition of life in- 
surance proceeds 

I n  declaratory judgment action to distribute the proceeds of a n  airline 
accident life insurance policy, testimony of insured's daughter that  prior to 
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the death of her mother in an airline crash the mother instructed her that 
the mother's two grandchildren named in the policy were to share the pro- 
ceeds thereof with her remaining grandchildren is held not barred by G.S. 
851, where daughter was not testifying in her own interest. 

a. Trusts  § 1 6  creation of constructive t r u s t  - l i fe  insurance pro- 
ceeds 

In  declaratory judgment action to distribute the proceeds of an airline 
accident life insurance policy, insured's statement to her daughter a t  the 
time the policy was issued that there was not enough room on the policy 
to name all of her grandchildren a s  beneficiaries and that if anything 
happened to her the two grandchildren named thereon were to share the 
proceeds of the policy with her remaining grandchildren is held to  create 
a constructive trust in the policy proceeds in favor of the grandchildren 
not named in the policy. 

3. Trusts  § 14- creation of constructive t rus t  - minor t rustees  
The fact that  the trustees are under 21 years of age does not affect a 

constructive trust, and the trust remains enforceable despite their mi- 
nority. 

4. Wills § 1- testamentary disposition - l i fe  insurance trust 
The mere fact that the proceeds of a life insurance policy subject to 

a constructive trust are not payable until the death of the insured does 
not make the disposition testamentary, and the insurance trust will be 
upheld even though it  has not been executed with the formality necessary 
to constitute a will. G.S. 36-53. 

APPEAL by plaintiff from Martin, J., 27 January 1969 Session, 
BUNCOMBE County Superior Court. 

A jury trial was waived and the parties consented and agreed 
that the Court could hear the evidence, consider the pleadings and 
stipulations of the parties and make findings of fact and conclu- 
sions of law and enter judgment thereon. 

The Court found the following facts: 

Beulah Lance died 19 July 1967 as a result of an airplane crash 
in Henderson County, North Carolina; she left surviving her seven 
infant grandchildren, namely, Michael Lance, Jackie Lance, Linda 
Lance, Douglas Lance, Frank Lance, Calvin Lance and Dawn Lance; 
prior to boarding the aircraft, Beulah purchased a contract of in- 
surance with Mutual of Omaha Insurance Company in t,he amount 
of $40,000.00; proof of claim has been made and said $40,000.00 has 
been paid to the plaintiff, Frankic Surrett Ballard, as guardian of 
Linda Lance and Douglas Lance; a t  the time of purchase of the in- 
surance, Beulah Lance was in the presence of her daughter, Blanche 
Shuler, and stated, "there is not enough room to put all of the grand- 
children on the insurance policy, and I'll just put on Linda and 
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Doug. If anything happens to me, be sure and tell Frankie that half 
of i t  is to be for Linda and Doug and the rest of i t  is to be divided 
between the grandchildren"; that "Frankie" was the plaintiff, 
Frankie Surrett Ballard, and that Linda and Doug are the infant 
plaintiffs; after the policy was issued and the above statements made, 
Beulah Lance put the policy in an envelope and gave i t  to Blanche 
Shuler, who thereafter took the policy and gave i t  to Frankie Sur- 
rett Ballard. Beulah Lance had another grandchild, Martin Shuler, 
who accompanied her on the aircraft and came to his death in the 
air crash. He was the only child of Blanche Shuler, daughter of 
Beulah Lance. 

The trial court made conclusions of law to the effect that the tes- 
timony of Blanche Shuler was competent; by virtue of the oral 
statement of Beulah Lance and her relationship to the parties to the 
action, a trust arose by operation of law and the two named bene- 
ficiaries in the insurance policy hold the proceeds of said policy as  
trustees for themselves and the other five minor defendants in the 
action in accordance with the terms of the oral statement. The court 
further concluded that the plaintiff, Frankie Surrett Ballard, as  
guardian of Linda Lance and Douglas Lance, holds the $40,000.00 
proceeds of the insurance policy as trustee for her two children Linda 
Lance and Douglas Lance to the extent of 50% of the balance re- 
maining after payment of the court costs, including reasonable coun- 
sel fees; that the remaining 50% of said balance should be paid to 
the other grandchildren (children of other children of Beulah Lance) 
as follows: 10% to Mary Lacy Byrd, Guardian of Frank Lance; 
10% to Mary Lacy Byrd, Guardian of Calvin Lance; 10% to Mary 
Lacy Byrd, Guardian of Michael Lance; 10% to Mary Lacy Byrd, 
Guardian of Jackie Lance; 10% to Mary Lacy Byrd, Guardian of 
Dawn Lance. 

The plaintiff filed exceptions to various findings of fact and con- 
clusions of law and appealed to this Court. 

Gudger and Erwin by  Samuel J .  Crow for plaintiff appellant. 

Giexentanner, Willson & Broclc b y  Floyd D. Broclc for defendant 
appellees. 

[I] The first question presented by this appeal is whether the 
testimony of Blanche Shuler concerning the oral statements made 
by Beulah Lance a t  the time she purchased the contract of insur- 
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ance was competent. The plaintiff had objected to this testimony and 
preserved an exception to the introduction thereof. 

Blanche Shuler testified that she went to the airport with her 
mother and her son Martin Shuler. At the airport and before board- 
ing the plane, Beulah Lance procured from a machine located a t  the 
airport an application for Mutual of Omaha non-renewable sched- 
uled airline trip accident life insurance policy. Blanche Shuler tes- 
tified, "She filled i t  out. Well, she started to fill it out, and she was 
laughing and she said, 'Well, which one am I going to put on this 
time?' And she looked a t  my little boy, and she said, 'I can't put 
you on, because,' she said, 'You're going with me.' And then she said, 
'Why, there's not enough room to put 'em all on here, 1'11 just put 
Linda and Doug,' and she said, 'If anything happens to me, be sure 
and tell Frankie that half of it's to be for Linda and Doug and the 
rest of i t  will be divided between the grandchildren.' And next thing 
she said, she'd like - she said, 'Of course, you'll have to bury me.' 
She said, 'nothing will happen,' then she just kept on, 'Don't worry 
about it. Nothing will happen.' " 

The plaintiff bases her objection to the admission of this evi- 
dence upon the statute G.S. 8-51. 

This statute has been construed numerous times under varying 
situations. Wilder v. Medlin, 215 N.C. 542, 2 S.E. 2d 549; Wilson v. 
Ervin, 227 N.C. 396, 42 S.E. 2d 468. 

In Peek v. Shook, 233 N.C. 259, 63 S.E. 2d 542, Ervin, J., for the 
court stated: 

"This statute does not render the testimony of a witness incom- 
petent in any case unless these four questions require an affirm- 
ative answer: 

1. Is  the witness (a) a party to the action, or (b) a person 
interested in the event of the action, or (c) a person from, through 
or under whom such a party or interested person derives his in- 
terest or title? 

2. Is  the witness testifying (a) in his own behalf or in- 
terest, or (b) in behalf of the party succeeding to his title or 
interest? 

3. Is  the witness testifying against (a) the personal rep- 
resentative of a deceased person, or (b) the committee of a 
lunatic, or (c) a person deriving his title or interest from, 
through or under a deceased person or lunatic? 

4. Does the testimony of the witness concern a personal 
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transaction or communication between the witness and the de- 
ceased person or lunatic? 
+ + +  

Somewhat similar analyses of the statute appear in the follow- 
ing authorities: Bunn v. Todd, 107 N.C. 266, 11 S.E. 1043; 
Stansbury on the North Carolina Law of Evidence, section 66. 

A personal transaction or communication within the purview 
of the statute is anything done or said between the witness and 
the deceased person or lunatic tending to establish the claim 
being asserted against the personal rcpresentative of the de- 
ceased person, or the committee of the lunatic, or the person 
deriving his title or interest from, through or under the deceased 
person or lunatic. Davis v. Pearson, 220 N.C. 163, 16 S.E. 2d 
655; Boyd v. Williams, 207 N.C. 30, 175 S.E. 832." 

In the instant case the testimony of Blanche Sl~uler would not 
require an affirmative answer to any of the questions. She was not 
testifying in her own interest, and we hold that her testimony was 
not barred by the statute. Compare with Xanderson v. Paul, 235 
N.C. 56, 69 S.E. 2d 156. 

[2] Thc second question presented by this appeal is whether the 
oral statement made by Beulah Lancc a t  the time she filled out the 
application for the insurance policy created a trust in favor of the 
grandchildren who were not specifically namcd in the application 
and who were children of Beulah Lance's other children. 

Judge Martin found as a fact, upon competent evidence, "that 
Beulah Lance stated a t  the time the insurance policy was issued 
that 'there was not enough room to put all of the grandchildren on 
the insurance policy, and I'll just put on Linda and Doug. If any- 
thing happens to me, be sure and tell Frankic that half of i t  is to be 
for Linda and Doug and the rest of i t  is to be divided between the 
Grandchildren.' " 

[3] A trust may be created although there is no mention of a trust 
in the policy. The fact that the trustees, namely, Linda and Doug, 
are under age does not afiect the trust, and i t  remains enforceable 
despite their minority. Levin v. Ritx, 17 Misc. 737, 41 N.Y.S. 405. 

[4] The mere fact that the proceeds are not payable until the 
death of the insured does not make the disposition testamentary. 
An insurance trust will be upheld even though i t  has not been 
executed with the formality necessary to constitute a will. G.S. 
36-53 provides : 
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"Interest of trustee as beneficiary of  policy sufficient to support 
inter vivos trust. -The interest of a trustee as the beneficiary 
of a life insurance policy is a sufficient property interest or res 
to support the creation of an inter vivos trust notwithstanding 
the fact that the insurcd or any other person or pcrsons re- 
serves or has the right or powcr to cxercise any one or more of 
the following rights or powers: 

(1) To change the beneficiary, 

(2) To surrender the policy and receive the cash surrender 
value, 

(3) To borrow from the insurance company issuing the said 
policy or elsewhere using the said policy as collateral se- 
curity, 

(4) To assign the said policy, or 

(5) To exercise any other right in connection with the said 
policy commonly known as an incidcnt of ownership 
thereof. (1957, c. 1444, s. 1.)" 

In Cooney v .  Montana, 347 Mass. 29, 196 N.E. 2d 202, a man 
took out a policy of life insurance for $10,000.00 with a double in- 
demnity feature in case of death by accident. The policy nanied his 
sister as beneficiary. Thc sister agreed to pay $5,000.00 to one child, 
$2,500.00 to another, and the balance after paying the funeral ex- 
penses to a third child. The insured was accidentally killed. The 
court hcld that the entire $20,000.00 should be divided proportion- 
ately among the three childrcn. The sister mas not allowed to keep 
any of the proceeds, and there was not a resulting trust of the cxtra 
$10,000.00. 

In the case of I n  re Koziell's Trust, 412 Pa. 348, 194 A. 2d 230, 
the insurcd had an insurance policy naming his wife as bcncficiary. 
He and his wife separated, and the insured changed thc beneficiary 
in the policy from the wife to his sister without telling his sister. 
At the time of making the change, he stated that his reason for do- 
ing so was that he did not wish his wife to have the proceeds from 
the policy, and that his sister would take care of his two minor 
children. After the death and the collcction of the proceeds of the 
policy, the sister claimed the money personally. The Pennsylvania 
Court held that a par01 trust of personal property was perfectly all 
right, and that the insurance proceeds were impressed with the trust 
even though the new beneficiary did not know about the trust. To 
the same effect, see B a l l a d  v .  Ballard, 296 S.W. 2d 811 where t.he 
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Texas court held tha t  a par01 trust of an  insurance policy proceeds 
was perfectly valid. 

In  the case sub judice, we have a situation where the trust rela- 
tionship is created a t  the inception of the policy. Only two of the 
beneficiaries could be named in the space provided, and accordingly 
Beulah Lance a t  tha t  time stated that  all of her grandchildren were 
to share in the proceeds. This case is therefore distinguishable from 
Union Central Life Ins. Co. v. MacBrair, 66 Ohio App. 144, 31 N.E. 
2d 172, where the policy was in existence with a named beneficiary 
and the insured wrote a letter advising the beneficiary how to divide 
the proceeds when collected but never advised the beneficiary about 
the  letter and simply attached i t  to the policy itself. We do not face 
tha t  situation, and this decision is not to be construed as following 
or opposing the view expressed by the Ohio court. 

If Linda Lance and Douglas Lance were to retain all of the pro- 
ceeds of the insurance policy as  contended for by the plaintiff, the 
result would be contrary to the wishes of their grandmother, Beulah 
Lance, a t  the time she took out the insurance policy, and they would 
be unjustly enriched. I n  Rogert, Trusts and Trustees, 2d Ed., 5 471, 
p. 8, we find this quotation from Cardozo, C.J.: 

" 'A constructive trust is the formula through which the con- 
science of equity finds expression. When property has been ac- 
quired in such circun~stances tha t  the holder of the legal title 
may not in good conscience retain the beneficial interest, equity 
converts him into a trustee. * * * A court of equity in de- 
creeing a constructive trust is bound by no unyielding formula. 
The equity of the transaction must shape the measure of relief.' " 

Bogert goes on to quote from Dean Roscoe Pound as follows: 

"Another learned writer has referred t,o this trust as 'specific 
restitution of a received benefit in order to prevent unjust en- 
richment.' " 

For a general discussion see Scott on  trust.^, 3d Ed., 8 57.3. 

We think the findings of fact of Judge Martin are supported by 
the evidence and the conclusions of law based thereon are correct. 

Affirmed. 

BROCK and MORRIS, JJ., concur. 
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STATE OF NORTH CAROLINA v. GROVER CLEVELAND NORMAN (2 
CASES: 68-7587 AND 687588 HEARD TOQETHER) 

No. 692680298 

(Filed 27 August 1969) 

1. Constitutional Law §§ 29, 37- criminal prosecution - necessity 
for jury trial 

The courts of this State have no power, even by consent, to try a de- 
fendant in a criminal prosecution for a felony and determine his guilt or 
innocence without a jury. Article I, 5 13, N. C. Constitution. 

2. Criminal Law § 23- plea of guilty 
A plea of guilty to a valid warrant or indictment, if voluntarily and 

understandingly entered, is equivalent to conviction, no other proof of 
guilt being required, and the court has power to impose sentence thereon. 

3. Criminal Law 8 25- plea of nolo contendere 
A voluntary plea of nolo contendere, when accepted by the court, is 

equivalent to a plea of guilty insofar as the court's authority to impose 
sentence is concerned. 

4. Criminal Law 58 23, 25- conditional plea of guilty or nolo con- 
tendere 

A valid sentence may not be imposed upon a conditional plea of guilty 
or nolo contendere. 

5. Criminal Law 9 25- pleas of nolo contendere - whether pleas con- 
ditionally accepted - authority of court to pronounce judgment 

Although the record discloses that upon defendant's tender of pleas of 
nolo contendere through counsel the trial court questioned defendant as  to 
whether he wanted to enter "a plea of nolo contendere to all of these 
charges and permit the judge to try the case, to hear the facts and to de- 
termine whether or not you are guilty or not guilty," and that the court 
proceeded to hear the evidence and pronounce judgment, the trial court 
had authority to render judgment for the crimes charged where the record 
a s  a whole shows that the court heard evidence, not for the purpose of de- 
termining defendant's guilt or innocence, but for the purpoise of fixing pun- 
ishment, and that judgment was entered and sentence was imposed on de- 
fendant's pleas of nolo contendere, not on any finding of guilt by the court. 

6. Criminal Law § 25- pleas of nolo contender0 - consideration of 
evidence - punishment 

Defendant's pleas of nolo contendere establish his guilt of the offenses 
charged in the indictments and relieve the prosecution of the burden of 
making out a case against him, evidence heard by the court being consid- 
ered only in fixing punishment. 

APPEAL by defendant from Burgwyn, J., March 1969 Session of 
BURKE Superior Court. 

Criminal prosecutions on indictments consolidated for trial charg- 
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ing defendant with (1) felonious breaking and entering and felon- 
ious larceny and (2) armed robbery. Upon arraignment, the follow- 
ing occurred: 

Defendant's counsel: "If the Court please, I have talked with 
Mr. Norman and we will agree that the Court hear this and dis- 
pense with a jury trial." 

The court: "What kind of plea are you giving me, nolo con- 
tendere?" 

Defendant's counsel: "Nolo contendere, if the Court will ac- 
cept it, sir." 

The court: "All right, sir." 

The record and transcript show that  defendant t,hereupon entered 
a plea of nolo contendere to all charges against him. The court then 
addressed the defendant as follows: 

The court: "You hear what your lawyer said? You wanted to 
enter what is known as a plea of nolo contendere to all of these 
charges and permit the judge to try the case, to hear the facts 
and determine whether or not you are guilty or not guilty. You 
do that freely and voluntarily of your own free will and accord 
without any coercion on his part or part of anyone?" 

The defendant answered ('Yes." Evidence was then introduced which 
indicated that the defendant, while not having himself broken and 
entered and not having himself physically committed the armed rob- 
bery, had advised and procured two young men to do these acts, had 
taken them to the scenes of the respective crimes in his automobile, 
and had later picked them up. During introduction of this evidence 
defendant's counsel objected to a question asked of a witness by the 
solicitor, whereupon the court said: "He is showing the disposition 
of the man on a plea. Go ahead." 

At the conclusion of the evidence the court entered judgment find- 
ing that defendant through counsel had "announced that  he desired 
to enter a plea of nolo contendere to the charge of breaking and en- 
tering and larceny, and also to the charge of armed robbery. . . ." 
and "( t )he Court finds as a fact that the said plea was voluntarily 
made without fear or compulsion. . . ." The court then proceeded 
to make detailed findings of fact relative to defendant's activities in 
advising and procuring the two young men to commit the crimes and 
relative to the part defendant had played in the actual comn~ission 
of the offenses, a t  the conclusion of which the court found as a fact 
that  defendant was guilty of the crimes charged and "that he is 
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equally guilty with them, as principals, in that  he suggested, also 
that  he participated in it. . . ." The court then imposed sentence 
in each case. Defendant& motions in arrest of judgment and to set 
the judgment aside were overruled, and defendant except,ed and ap- 
pealed, assigning error. 

Attorney General Robert Morgan, Deputy Attorney General Har- 
rison Lewis, and Trial Attorney J .  Bruce Morton, for the State. 

C .  David Swift for defendant appellant. 

PARKER, J. 
Article I, 5 13, of t,he Constitution of Nort,h Carolina provides: 

"No person shall be convicted of any crime but by the un- 
animous verdict of a jury of good and lawful persons in open 
court. The Legislature may, however, provide other means of 
trial, for petty misdemeanors, with the right of appeal." 

11-41 By virtue of this constitutional provision the courts of this 
State have no power, even by consent, to try a defendant in a crim- 
inal prosecution for felony and determine his guilt or innocence with- 
out a jury. State v .  Stewart, 89 N.C. 563. This is so even where the 
facts may be agreed to by the defendant and the State. State v. 
Holt, 90 N.C. 749. Of course, a plea of guilty to a valid warrant or 
indictment, if voluntarily and understandingly entered, is equivalent 
to conviction, no other proof of guilt being required, and the court 
has power to impose sentence thereon. State v. Perry, 265 N.C. 517, 
144 S.E. 2d 591; State v. Wilson, 251 N.C. 174, 110 S.E. 2d 813. 
Similarly, a voluntary plea of nolo contendere, when accepted by 
the court, is equivalent to a plea of guilty insofar as the court's au- 
thority to impose sentence in that  particular case is concerned. 
State v .  Worley, 268 N.C. 687, 151 S.E. 2d 618; State v. Ayers, 
226 N.C. 579, 39 S.E. 2d 607. But  a valid sentence may not be im- 
posed upon a conditional plea of guilty or of nolo contendere, and a 
statute purporting to authorize entry of such a plea and granting 
the court power thereupon to hear and determine the matter without 
a jury has been held unconstitutional as contravening Article I, $ 
13, of our State Constitution. State v. Camby, 209 N.C. 50, 182 S.E. 
715. 

151 Appellant cont,ends that  the record in the present case is such 
as to compel the conclusion that his plea of nolo contendere was ac- 
cepted only conditionally by the trial judge, who thereupon pro- 
ceeded to act as both jury and judge in finding defendant guilty and 
entering judgment upon that  finding. Had  that been the case, cer- 
tainly the court would have exceeded its powers. State v .  Barbour, 
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243 N.C. 265, 90 S.E. 2d 388; State v. Horne, 234 N.C. 115, 66 S.E. 
2d 665. We do not, however, so read the record. While we must con- 
cede that  the court's question directed to the defendant immediately 
after entry of his plea would, standing alone, support appellant's 
contention, the record as a whole clearly indicates that the court in 
hearing evidence did so, not for the purpose of determining defend- 
ant's guilt or innocence, but solely to aid the judge in fixing punish- 
ment. The plea had already been unconditionally tendered and ac- 
cepted before the question was asked. During the course of hearing 
evidence the court brushed aside an objection interposed by defend- 
ant's counsel, stating: "He (the solicitor) is showing the disposition 
of the man on a plea," thus clearly indicating that  the judge was 
applying the evidence solely to the matter of sentencing. The judg- 
ment itself referred explicitly to the entry of the plea of nolo con- 
tendere by the defendant through his counsel prior to the selection 
of a jury, and while the judgment did contain a finding that the 
defendant was guilty, this finding came after detailed findings as 
t o  the defendant's activities in inducing two young men to enter 
upon a course of crime and is included in a finding "that he is equally 
guilty with them." And, finally, nothing in the judgment imposing 
sentence as i t  appears in the record indicates that  i t  was being en- 
tered upon a finding of guilt by the court rather than upon defend- 
ant's plea. Indeed the record more nearly supports the opposite con- 
clusion, since the court in the opening paragraph of the judgment 
took care to recite the voluntary entry of the plea by defendant's 
counsel. What was said by Stacy, C.J. in State v. Shepherd, 230 
N.C. 605, 55 S.E. 2d 79, is pertinent here: "Thus, the case pivots 
on an interpretation of the record with something to be said on 
both sides and the defendant required to show error against a pre- 
sumption of regularity." That  case, like the present one, presented 
the question of the sufficiency of the record to support the judgment 
when the court, folIowing a plea of nolo contendere, had heard evi- 
dence and had then announced the defendant guilty. The Supreme 
Court, in the face of some contradictions in the record as to the in- 
tent and purpose of the hearing before the trial judge, affirmed the 
judgment. 

I n  State v. Jamieson, 232 N.C. 731, 62 S.E. 2d 52, the minute 
docket of the trial showed that defendant, through counsel, ten- 
dered a plea of nolo contendere, which plea was accepted by the 
State and thereupon the court entered judgment imposing sentence. 
On the other hand the case on appeal stated that  ('the defendant en- 
tered a plea of nolo contendere and agreed that  the judge should 
hear the evidence, find the facts, and render such verdict as the tes- 
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timony indicated." I n  the face of these contradictions the Supreme 
Court affirmed the judgment imposing sentence, citing State v. Shep- 
herd, supra. 

In  State v. McIntyre, 238 N.C. 305, 77 S.E. 2d 698, also a case 
in which defendant had pleaded nolo contendere, the defendant on 
appeal contended that  on the face of the record i t  appeared that the 
trial court did not accept his plea, but proceeded to hear evidence 
and to pass upon the question of his guilt or innocence. The Su- 
preme Court, affirming the judgment against defendant, said: 

"True, the record does say that 'upon hearing the evidence 
the court adjudged the defendant guilty.' But  in the light of 
the facts as found by the court, appearing in the record, as  
above set forth, i t  means no more than that, after defendant 
tendered the plea of nolo contendere, the court heard evidence 
before determining that  the plea be accepted. No rule of pro- 
cedure is prescribed by law governing the judge in making such 
determination." 

State v. Barbour and State v. Horne, supra, are distinguishable 
from the present case. In Horne the defendant was not represented 
by counsel and the record disclosed that the defendant seemed to  
have been under the constant impression that his plea of nolo con- 
tendere was a conditional one. I n  Barbour the record disclosed that 
judgment had been imposed on the verdict of guilty found by the 
judge, not upon the plea of nolo contendere. In  both cases the judg- 
ment was reversed. The record in the present case in our opinion 
brings i t  more nearly within the situations presented in State v. 
McIntyre, State v. Jamieson, and State v. Shepherd, supra. 
[6] Appellant finally contends he is entitled to  a reversal for 
that  the indictments charged him with commission of different crimes 
than the offenses for which the court in its judgment found him 
guilty and imposed sentence. As stated above, however, the judg- 
ment was entered and sentence was imposed on defendant's plea, 
not on any finding of guilt by the judge. The defendant's guilt of 
the offenses charged in the indictments was not a t  issue; his plea 
settled that  matter and relieved the prosecution of the burden of 
making out a case against him. State v. Beasley, 226 N.C. 580, 39 
S.E. 2d 607. The only matter a t  stake a t  the hearing was the ques- 
tion of punishment, and the court properly heard evidence to aid it 
in fixing punishment. 

The judgment appealed from is 
Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 
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STATE O F  NORTH CAROLINA v. CHARLES WILLIAM LETTERLOUGH 

No. 6919SC157 

(Filed 27 August 1969) 

1. Automobiles § 3- driving while license revoked - validity of war- 
r a n  t 

Defendant was tried upon a warrant entitled North Carolina Uniform 
Traffic Ticket, which charged that defendant "did unlawfully and will- 
fully operate the above-described vehicle on a street or highway . . . 
[by] . . . (X) Driving while Lic Permanent Revoked -20-28." Held: 
Although the charge should have beec more grammatically and precisely 
stated, the warrant mas sufficient to charge defendant with driving a 
motor vehicle while his license was permanently revoked in violation of 
G.S. 20-28. 

2. Indictment and  Warran t  7- 'equisite of a war ran t  - Uniform 
Traffic Tlcket 

The use of the Uniform TraEc Ticket as a warrant should not be en- 
couraged, since it lacks that degree of clarity desirable in a warrant which 
should "express the charge against the defendant in a plain, intelligible, 
and explicit manner." G.S. 16-153. 

3. Indictment and Warran t  9- charge of crime - minimum stand- 
a r d s  

A warrant meets the minimum standards for validity if it (1) informs 
the defendant of the charge against him, (2)  enables him to prepare his 
defense, and (3) enables the court to proceed to judgment and thereby 
bars another prosecution for the same offense. 

4. Indictment and  Warran t  5 9; Automobiles § 3- charge of crime - use of abbreviations 
While the use of abbreviations in warrants and indictments is not to be 

encouraged, the use of the word "lic" in a warrant charging the offense 
of driving a motor vehicle while license was permanently revoked is not 
fatal, the word "lie" being a recognized abbreviation for the word "License." 

5. Indictment and  Warran t  5 1 s  amendment to warra.nt - discre- 
tion of court 

Where amendment to the warrant does not change the offense with 
which defendant is charged, the trial court has discretionary authority 
to allow the amendment. 

6. Automobiles § 3- driving while licensc revoked - admissibility of 
driving record 

In prosecution charging defendant with driving a motor vehicle while 
his license was permanently revoked, the copy of defendant's driving record 
under seal and certification from the Department of Motor Vehicles was 
properly admitted in eridence G.S. 2042 (b) . 

7. Criminal Law 80, 166; Witnesses § 8- exclusion of evidence 
- affidavit - cross-examination 

Trial court properly refused to admit in evidence an affidavit offered by 
defendant, where the person who made the affidavit was not available 
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for cross-examination, the solicitor's cross-examination concerning the affi- 
davit did not touch upon its contents, and the record does cot contain the 
affidavit or reveal its contents. 

??. Criminal Law § 16- exception to exclusion of evidence - appeal 
An exception to the exclusion of evidence will not be considered on ap- 

peal when it  is not made to appear what the excluded evidence would 
have been. 

9. Criminal Law § 16% objection to evidence- waiver 
Failure to object in apt time to incompetent testimony will be regarded 

a s  a waiver of objection and its admission is not assignable as  error un- 
less the evidence is forbidden by statute. 

10. Criminal Law § 16% objection to evidence - motion to strike - 
waiver 

Defendant waived any right to have alleged prejudicial portion of 
State witness' answer stricken where record indicated that defendant 
made no immediate objection to the answer but waited until an additional 
question had been asked and answered before making a motion to strike 
and for a mistrial. 

11. Criminal Law 8 10% argument to jury - discretion of judge 
The argument of counsel must be left largely to the discretion of the 

presiding judge who is familiar with all the surrounding circumstances 
of the trial of the particular case. 

12. Criminal Law § 102; Automobiles 8 3-- driving while license re- 
voked - solicitor's argument to jury 

I n  prosecution charging defendant with the offense of driving a motor 
vehicle while license was permanently revoked, G.S. 20-28, defendant was 
not prejudiced by solicitor's argument to the jury that "defendant has 
been driving while license revoked for three or more offenses" and "you 
are not to believe the defendant with the record he had and turn him 
aloose," where three or more offenses are  in fact required for permanent 
revocation of license under G.S. 20-19(e), and where competent evidence 
was presented to show defendant's license had been permanently revoked. 

13. Criminal Law § 10% solicitor's argument to jury 
Trial court did not abuse its discretion in permitting solicitor to argue 

to the jury that they were not to believe defendant's girl friend that "he 
is living in sin with," where defendant's witness had testified that de- 
fendant "sometimes" lived in the home where she and her mother lived. 

14. Criminal Law § 114- instructions - expression of opinion - in- 
troductory remarks 

The fact that trial judge began his charge to his jury by saying that 
defendant "is brought into this Court by means of a warrant and comes 
to this Court by appeal" does not entitle defendant to a new trial, the 
statement being nothing more than a preliminary statement accurately de- 
picting how the matter got to the superior court from the recorder's court. 
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APPEAL by defendant from Crissman, J., September 1968 Session 
of RANDOLPH Superior Court. 

Defendant was tried in Randolph County Recorder's Court on a 
warrant charging him with driving a motor vehicle while his license 
was permanently revoked in violation of G.S. 20-28. He pleaded not 
guilty, was found guilty, and from sentence imposed he appealed to 
the superior court, where he again pleaded not guilty. At the trial 
in superior court the State presented testimony of two highway pa- 
trolmen who testified that a t  about 12:lO a.m. on 21 August 1966, 
they saw the defendant driving a black Pontiac automobile on Wa'c- 
kins Street in or near Asheboro, North Carolina. When they were 
five to ten feet from the defendant, he jumped from the car and ran, 
disappearing into some woods He was not located until the follow- 
ing day. Both patrolmen testified that they had known the defendant 
for some time and that the person they saw driving on the night in 
question was definitely the defendant. The State introduced in evi- 
dence a certified copy of defendant's driving record from the De- 
partment of Motor Vehicles, which indicated that the defendant's 
driver's license had been permanently revoked effective January 
1966. 

The defendant did not testify but offered the testimony of three 
witnesses. James Ledwell testified that he had worked for the de- 
fendant and that it was he and not the defendant who was driving 
on the night in question. He admitted that twice before he had sworn 
he was driving when the defendant was in trouble. Mary Ingram, the 
defendant's girl friend, and her daughter Katherine Ingram sought 
to establish an alibi for the defendant by testifying that he was not 
in Asheboro but was in a motel near Cheraw, South Carolina, on the 
night in question. 

From a verdict of guilty and a sentence of imprisonment the de- 
fendant appealed. 

Attorney General Robert Morgan, Assistant Attorney; General 
William W .  Melvin, and Stag Attorney T .  Buie Costen, for the 
State. 

Ottway Burton for defendant appellant. 

[I] The warrant upon which the defendant was tried was entitled 
North Carolina Uniform Trafic Ticket. It charged that on or about 
21 August 1966, on RPR-2183 in the vicinity of Asheboro, in Ran- 



N.C.App.1 FALL SESSION 1969 39 

dolph County, the defendant ". . . did unlawfully and willfully 
operate the above-described motor vehicle on a street or highway 
of North Carolina." It continues as follows: 

"(Check applicable box.) 

1. ( ) By speeding .... . .. , , .M P H in a .... . .. . . .M P H public zone 
Within city limits ( ) Yes ( ) No 

2. ( ) By failing to stop a t  a duly erected stop sign 

3. ( ) By disobeying a duly installed stop signal 

4. ( ) By failing to see before (starting) (stopping) (turn- 
ing from a direct line) that such movement could be 
made in safety 

5. ( ) While under the influence of intoxicating liquor 

6. ( ) By failing to yield right-of-way in obedience to a 
duly erected (yield sign) (stop sign) 

7. (X) Driving while Lic Permanent Revoked - 20-28 

( ) In violation of city ordinance(s) Chap. Sec. . In 
violation of, and contrary to, the form of the statute in such 
cases made and provided and against the peace and dignity of 
the State." 

Over the objection of the defendant the State was allowed to 
amend the warrant in superior court by adding, immediately follow- 
ing line No. 7, the words: "While and during the period his driver's 
license was permanently revoked." The defendant contends that the 
court erred in denying his motion to quash the warrant and in per- 
mitting the amendment. 

[I-§] We have no quarrel with the uniform traffic ticket as a ci- 
tation form, which is apparently the primary purpose for which i t  is 
intended. Its use as a warrant, however, should not be encouraged. 
This form lacks that degree of clarity desirable in a warrant which 
should "express the charge against the defendant in a plain, intelli- 
gible, and explicit manner." G.S. 15-153. The long list of possible 
violations could prove confusing to defendants in some instances. 
The State concedes that the warrant in this case is not the best of 
legal documents but contends that i t  is sufficient to withstand de- 
fendant's challenge. We agree. While the charge against the defend- 
ant as contained in the original warrant should certainly have been 
more grammatically and precisely stated, we hold that the warrant 
did meet minimum standards for validity in that i t  (1) informed the 
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defendant of the charge against him, (2) enabled him to prepare his 
defense, and (3) enabled the court to proceed to judgment and 
thereby barred another prosecution for the same offense. G.S. 15- 
153; State v. Smith, 240 N.C. 99, 81 S.E. 2d 263; State v. Sumner, 
232 N.C. 386, 61 S.E. 2d 84. While the use of abbreviations in war- 
rants and indictments is not to be encouraged, we note that the word 
"lic" appears in Webster's Third New International Dictionary, 1968 
edition, as a recognized abbreviation for the word "license." Since 
the amendment to the warrant which was allowed in the superior 
court did not change the offense with which defendant was charged, 
the court had discretionary authority to allow the amendment. State 
v. Wilson, 237 N.C. 746, 75 S.E. 2d 924. For other cases in which 
somewhat similar "form" type warrants have been considered, see: 
State v. Blacknell, 270 N.C. 103, 153 S.E. 2d 789; State v. Wells, 
259 N.C. 173, 130 S.E. 2d 299; State v. Tripp, 236 W.C. 320, 72 S.E. 
2d 660; State v. Daughtry, 236 N.C. 316, 72 S.E. 2d 658. 

16-81 The defendant contends the court committed error in the ad- 
mission and exclusion of some of the testimony and exhibits offered. 
I n  this connection, we find no error. The copy of defendant's driv- 
ing record under seal and certification from the Department of Mo- 
tor Vehicles was properly admitted in evidence. G.S. 20-42(b); 
State v. Blacknell, supra; State v. Ball, 255 N.C. 351, 121 S.E. 2d 
604. Defendant excepts to the court's refusal to admit in evidence 
an affidavit offered by him, but this ruling was clearly correct since 
the person who made the affidavit was not available for cross-exam- 
ination. While the solicitor questioned one of defendant's witnesses 
concerning the date she obtained the affidavit which the defendant 
had attempted to introduce, his cross-examination did not touch on 
the contents of the affidavit and did not render this hearsay evi- 
dence admissible. Furthermore, the record before us does not con- 
tain the affidavit or reveal its contents, and an exception to the  
exclusion of evidence will not be considered on appeal when i t  is 
not made to appear what the excluded evidence would have been. 
Heating Co. v. Constnnction Go., 268 N.C. 23, 149 S.E. 2d 625. 

19, 101 Defendant further contends that he was prejudiced by the  
court's refusal to  strike a portion of a State's witness's response to 
a question by the solicitor concerning the witness's prior contact 
with the defendant. The witness stated: 

"I stopped a car he was riding in a t  one time for improper 
mufflers, and he got out and we talked for quite a while. And, I 
stopped him on another occasion riding with Mr. Faigler for 
carrying a concealed weapon." 



N.C.App.1 FALL SESSION 1969 41 

The  record indicates that  the defendant made no immediate ob- 
jection but waited until an additional question had been asked and 
answered before making a motion to  strike and for a mistrial. Fail- 
ure to object in apt time to incompetent testimony will be regarded 
as a waiver of objection and its admission is not assignable as error 
unless the evidence is forbidden by statute. Eaton v. Klopman Mills, 
Inc., 2 N.C. App. 363, 163 S.E. 2d 17. Any right to have the alleged 
prejudicial portion of the witness's answer stricken was waived by 
the defendant's failure to interpose a timely objection. Stansbury, 
N.C. Evidence 2d, 27. 

111-131 Defendant urges as error the court's overruling of his ob- 
jection to the following comments lnade by the solicitor during argu- 
ment to the jury: "This defendant has been driving while license re- 
voked for three or more offenses," and "(y)ou are not to believe the 
defendant with the record he had and turn him aloose nor are you 
to believe his girl friend that he is living in sin with." The argument 
of counsel must be left largely to the discretion of the presiding 
judge who is familiar with all the surrounding circumstances of the 
trial of the particular case. State v. Barefoot, 241 N.C. 650, 86 S.E. 
2d  424. 

"Counsel must be allowed wide latitude in the argument of 
hotly contested cases. But what is an abuse of this privilege 
must ordinarily be left to the sound discretion of the trial judge, 
and we 'will not review his discretion, unless the impropriety of 
counsel was gross and well calculated to prejudice the jury.'" 
State v. Bowen, 230 N.C. 710, 55 S.E. 2d 466. 

I n  this case three or more offenses are in fact required for 
permanent revocation of license under G.S. 20-19(e), and competent 
evidence had been presented to show defendant's license had been 
permanently revoked. The solicitor's comment concerning the de- 
fendant's girl friend was undoubtedly prompted by the testimony of 
Katherine Ingram that  the defendant "sometimes" lived in the home 
where she and her mother lived. The solicitor's comments here do 
not, as defendant suggests, compare with those excepted to in State 
v. Miller, 271 N.C. 646, 157 S.E. 2d 335, or State v. Foster, 2 N.C. 
App. 109, 162 S.E. 2d 583, where the solicitor's jury arguments were 
found to be grossly unfair and prejudicial. I n  the present case the 
judge did not abuse his discretion in permitting the arguments com- 
plained of by the defendant. 

[14] Defendant's final assignments of error relate to various por- 
tions of the charge and in particular to the court's beginning the 
charge by saying "he is brought into this Court by means of a war- 
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rant . . . and comes to this Court by appeal." No authority is 
cited in defendant's brief to support his position that  this was error 
sufficient to  warrant a new trial. The statement was nothing more 
than a preliminary statement accurately depicting how the matter 
got to  the superior court. The defendant is also critical of the court's 
charge concerning his defense of alibi, but when the charge is con- 
sidered in its entirety we find no prejudicial error. 

Finally, the defendant contends that the court violated G.S. 1-180 
by overst,ressing the State's contentions. A careful review of the en- 
tire charge fails to establish any merit in this contention. 

I n  the trial below, we find 

No error. 

MALLARD, C.J., and BRITT, J., concur. 

NEVA MoEACHERN, ADMINISTRATRIX OF ESTATE OF OSCAR McEACHERN 
v. DR. W. H. MILLER, JASPER JONES AND WAYNE COUNTY MElMO- 
RIAL HOSPITAL 

No. 698SC148 

(Filed 27 August 1969) 

1. Hospitals § 3; Olharities a n d  Foundations § 3- doctrine of char- 
itable immunity 

Judgment of nonsuit was properly allowed in wrongful death action 
against defendant hospital where the cause of action arose on 4 August 
1963, the rule of charitable immunity having been overruled in North Car- 
olina only as  to cause of action arising after 20 January 1967, the date 
of filing the opinion in Rabon v. Hospital, 269 N.C. 1. 

2. Physicians and  Surgeons § 19- malpractice - fai lure  t o  provide 
proper t reatment  - sufficiency of evidence 

In  this action for wrongful death against a physician for failure to  
provide proper medical treatment to plaintiff's husband who had sufferecl 
a gunshot wound, defendant's motion for nonsuit was properly allowed, 
where plaintiff's evidence tended to show that on the basis of defendant's 
experience as  a surgeon i t  was his judgment that the best course of action 
was to keep the patient under observation and rely upon the body's own 
healing process rather than to operate, and that death was caused by s 
heart attack which was unrelated to the gunshot wound, there being no 
evidence that defendant failed in any way to exercise reasonable care and 
diligence in the application of his knowledge and skill to  his patient's 
case or that anything which defendant did or failed to do was the cause 
of the patient's death. 
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APPEAL by plaintiff from Bowman, J., October 1968 Session of 
WAYNE Superior Court. 

This is a civil action to recover for wrongful death. In substance 
plaintiff alleged in her complaint that on 3 August 1963 her intestate, 
Oscar McEachern, was shot in the abdomen by defendant Jasper 
Jones; that shortly thereafter he was taken to the defendant hos- 
pital and became the patient of the hospital and of its staff physi- 
cian, the defendant Dr. W. H. Miller; and that he died on 4 August 
1963 as a result of the joint and concurrent negligence of both the 
doctor and the hospital in failing to provide proper medical treat- 
ment. The hospital and the doctor each separately demurred to the 
complaint for misjoinder of parties and causes. Before the hearing 
on these demurrers the plaintiff took a voluntary nonsuit as to de- 
fendant Jones. The superior court sustained the demurrers and on a 
previous appeal, reported in McEachern. v. Miller, 268 N.C. 591, 151 
S.E. 2d 209, the North Carolina Supreme Court reversed the judg- 
ment sustaining the demurrers, holding there was no misjoinder. 

Upon trial of the action and at  close of plaintiff's evidence mo- 
$ions of nonsuit made by defendant hospital and defendant doctor 
were allowed, and from judgment dismissing the action as to both 
defendants, plaintiff appealed. 

Samuel S. Mitchell and Earl Whitted for p1ainti.f appellant. 

Smith, Leach, Anderson & Dorsett, by John H. Anderson, for 
Dr. W. H. Miller, defendant appellee. 

Dupree, Weaver, Horton, Cockman & Alvis, by Jerry S. Alvis, 
for Wayne County Memorial Hospital, defendant appellee. 

PARKER, J. 

[I] Appellant's brief concedes there was no error in the judgment 
of nonsuit as to the defendant hospital, since the rule of charitable 
immunity was overruled in North Carolina only as to causes of ac- 
tion arising after 20 January 1967, the date of filing the opinion in 
Rabon v. Hospital, 269 N.C. 1, 152 S.E. 2d 485, and the cause of 
action in the present case arose 4 August 1963. Moreover, a careful 
review of the record reveals a total absence of any evidence of neg- 
ligence on the part of the hospital and judgment of nonsuit as to i t  
would in any event have been proper. 

The sole assignments of error brought forward and argued in ap- 
pellant's brief relate to the allowance of motion of nonsuit made by 
the defendant doctor and entry of judgment dismissing plaintiff's 
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action. At  the trial of the case plaintiff introduced the following evi- 
dence: Plaintiff, who was wife of the deceased, testified she saw 
her husband in the emergency room of the hospital a t  3:30 p.m. on 
3 August 1963; that he stayed in the emergency room until approxi- 
mately 6:40 p.m. before he was admitted in the hospital; that  she 
left the hospital a t  approxinzately 6:45 p.m. and returned approxi- 
mately 7:00 p.m.; that she remained a t  the hospital approximately 
30 minutes, after which she left and did not return until the next 
morning; that  a t  no time did she see the defendant doctor a t  the 
hospital; that she returned the following morning a t  approximately 
10:00 a.m., a t  which time her husband seemed to be in fair condi- 
tion; that  she did not see the doctor a t  the hospital that morning, 
and the first time she saw the doctor was a t  his office some days 
after her husband died; that the doctor had then talked to her about 
her husband's death and had told her that  he had been to see her 
husband a t  about 10:OO o'clock on Saturday night and then didn't 
go back until about 11:00 o'clock Sunday; that  he told her he didn't 
do anything but let nature take its course, and further told her how 
he had gone into some people in surgery and they had died. Mrs. 
McEachern also testified that  prior to his admission in the hospital 
her husband had never been sick except for a couple of days. 

Plaintiff offered the evidence of Dr. Nathaniel F. Rodman, Jr., 
a pathologist on the faculty of the School of Medicine a t  the Uni- 
versity of North Carolina, who was stipulated to be a medical ex- 
pert specializing in the field of pathology, and who testified that he 
had performed an autopsy on the body of the deceased by permission 
of the plaintiff; he testified concerning the location of the bullet 
wound in the deceased's body; and further testified that  the deceased 
had an enlarged heart and an old scar in the back wall of the heart 
muscle, indicating an old heart attack; that the deceased had severe 
arteriosclerosis; that he observed generalized acute peritonitis in 
the abdominal cavity, which in his opinion was directly caused b y  
the perforations made by the bullet wound; that in his opinion the 
deceased had died as a result of a heart attack and he had so stated 
in the autopsy report; that he saw no evidence that  there was any 
connection between the peritonitis and the heart attack; that  from 
his experience as a pathologist he knew of no cause and effect rela- 
tionship between peritonitis and the coronary artery occlusion which 
he thought had been the cause of death. 

Plaintiff also examined the defendant, Dr. W. H.  Miller, as an  
adverse witness. Dr. Miller testified that  he had been notified a t  
4:00 o'clock in the afternoon that  Oscar McEachern was in the hos- 
pital; that  he directed the nurse a t  the hospital to make immediate 
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blood count, urine analysis, x-rays, and test blood pressure, pulse 
and respiration; that  these tests were made; that  he arrived a t  the 
hospital a t  approximately 8:00 p.m. when he examined McEachern, 
finding that  he then had stable blood pressure, and stable pulse, and 
a t  that time his patient showed no signs of any imminent shock or 
loss of blood; that  he determined that  the patient should be treated 
for his pain and should be carefully observed; that from his experi- 
ence in the treatment of gunshot wounds, nature had its own mech- 
anism of defense and uncontrolled hemorrhaging might result if the 
body was disturbed unduly; that  therefore in many cases of gunshot 
wounds the doctor will watch i t  in hopes that  nature will exert her 
barrier; that  he had exercised his best judgment in arriving a t  that 
decision and that  judgment was in accord with accepted and ap- 
proved medical and surgical practice in this State. Dr. Miller fur- 
ther testified he had examined Oscar McEachern again betmeen 
8:30 and 9:00 a.m. the following morning a t  which time he had 
checked his pulse, and did not like the quality of his pulse; that for 
that  reason he again examined McEachern about 10:30 a.m., a t  
which time McEachern talked with him; that  i t  was his judgment 
a t  that  time that  there should be no change in the course of treat- 
ment. 

There was evidence that  a t  approximately 12:OO noon Oscar 
McEachern very suddenly went into profound shock and died. There 
was also evidence that the defendant doctor had signed the death 
certificate in which he had listed as cause of death "hemorrhage, 
abdominal, due to  gunshot wound of abdomen." Dr. Miller testified 
that  to make an accurate diagnosis as to cause of death one needs 
an autopsy, and that he did not have access to the autopsy report 
a t  the time he signed the death certificate. 

121 In  ruling on motion for nonsuit we are required to take a s  
true all of the plaintiff's evidence which tends to support her claim, 
to consider i t  in the light most favorable to her, to give her the 
benefit of every reasonable inference which may legitimately be 
drawn therefrom, and to resolve any contradictions and discrepancies 
therein in her favor. Clarke v. Holman, 274 N.C. 425, 163 S.E. 2d 
783. Even when so considered, plaintiff's evidence in the present 
case fails to make out a case for the jury. The standard of care re- 
quired of a physician or surgeon was well stated by Higgins, J. in 
Hunt v. Bradshaw, 242 N.C. 517, 521, 88 S.E. 2d 762, 765, as fol- 
lows : 

"A physician or surgeon who undertakes to render profes- 
sional services must meet these requirements: (1) He  must. 
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possess the degree of professional learning, skill and ability 
which others sin~ilarly situated ordinarily possess; (2) he must 
exercise reasonable care and diligence in the application of his 
knowledge and skill to the patient's case; and (3) he must use 
his best jud-gnent in the treatment and care of his patient. 
(Citing cases.) If t,he physician or surgeon lives up to the fore- 
going requirements he is not civilly liable for the consequences. 
If he fails in any one particular, and such failure is the proxi- 
mate cause of injury and damage, he is liable." 

In the present case there was no evidence, and plaintiff does not 
contend, that  Dr. Miller was in any way deficient in professional 
learning, skill or ability. On the contrary plaintiff stipulated that 
the doctor was a medical expert in the field of general surgery. 
There was no evidence that  he failed in any way to exercise reason- 
able care and diligence in hhe application of his knowledge and skill 
to  his patient's case or that  he failed in any respect to use his best 
judgment in the treatment and care of his patient. Dr. Miller him- 
self testified that  on the basis of his experience as a surgeon i t  was 
his judgment that  the best course of action for his patient was to 
keep him under observation and to rely upon the body's own healing 
processes rather than to  operate, and that  indeed an operation might 
have been extremely dangerous. There was no evidence, by opinion 
evidence or otherwise, that  good medical treatment would require 
any affirmative action that  was not here performed, or that anything 
which the doctor did prescribe was improper. 

Furthermore, there is no evidence that anything which the doctor 
did or failed to do in this case was the cause of the patient's death. 
The pathologist who performed the autopsy testified that  in his 
opinion death was causcd by a heart attack which was unrelated to 
the bullet wound. The only evidence to the contrary was contained 
in the death certificate, which was prepared by the defendant doctor 
himself without benefit of an autopsy and which indicated death 
was due to hemorrhaging from a gunshot wound. Even resolving 
this conflict in the evidence in plaintiff's favor, there is simply no 
evidence that  anything which the doctor did or failed to do in this 
case was the proximate cause of the patient's death. 

I n  the judgment of nonsuit dismissing plaintiff's action there was 

No error. 

MALLARD, C.J., and BRITT, J., concur. 
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IN THE MATTER OF SAUNDRA LYNEISE MORRISON ACE: 1 BORN: 
MAY 27, 1967 

KO. 6921DC408 

(Filed 27 August 1969) 

1. Infants  § 9; Paren t  a n d  Child § 6- custody proceedings - wel- 
f a r e  of cliild 

The welfare of the child is the principal consideration in determining 
custody matters. 

2. Infants  9 9; Paren t  a n d  Child 8 6- award of custody to grand- 
parents  - sufficiency of findings 

In  this proceeding to determine custody of a child, findings of fact by 
the trial court to the effect that the parents are  separated, that the 
mother, a nonresident, voluntarily gave custody of the child to the pa- 
ternal grandparents, and that the father supports the child, are held 
sufficient to support the court's order awarding custody of the child to 
the paternal grandparents. 

APPEAL by petitioner from Alexander, J., 31 March 1969 Civil 
Session, District Court, FORSYTH Division. 

The record in this case discloses that Erma J. Morrison filed a 
petition in the District Court of Forsyth County dated 18 January 
1969, alleging that she was a resident of the State of Texas and that 
she was the natural mother of Saundra LyNeise Morrison, born 27 
May 1967, of the marriage union between herself and her husband, 
Benjamin Morrison, Jr., and that in May, 1968, a marital dispute 
arose between the petitioner and her husband which resulted in a 
further dispute between them as to who would have the custody of 
said child, and that the petitioner permitted the paternal grand- 
mother, Ardelia L. Morrison, to take and keep the child until the 
dispute was settled. The petitioner further alleged that in Septem- 
ber, 1968, she left Texas to come to Forsyth County, North Carolina, 
to get her child and take her back to the State of Texas, but that the 
paternal grandparents refused to release the child to her. The pe- 
titioner further alleged that on 9 January 1969 she learned that  the 
Domestic Relations Court of Forsyth County on 14 August 1968 
issued an order placing the custody of Saundra LyNeise Morrison 
in the paternal grandparents and the child was made a ward of the 
court. The petitioner further alleged that she was never served with 
any process regarding the petition filed by the paternal grand- 
parents and that she had no notice whatsoever of either the petition 
or order until 9 January 1969, and that said order was void because 
the court had no jurisdiction to enter the order, and that there had 
been no compliance with G.S. 110-28. The petitioner further alleged 
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that  she was in all respects a fit and proper person to have the cus- 
tody of her child. The petitioner prayed that  the order of the Do- 
mestic Relations Court dated 14 August 1968 be vacated, and that  
she be awarded the custody of her child. The record does not disclose 
that  the paternal grandparents filed any answer to the petitmion. 

On 21 April 1969 Judge Abner Alexander of the District Court 
of Forsyth County entered an order in this cause which recites in 
part that  the matter came on for hearing before him on 31 March 
1969 upon the petition of Erma Morrison and that petitioner and 
respondents and their respective attorneys were all present a t  said 
hearing along with Benjamin Morrison, Jr., father of the child, and 
that  the court heard evidence of the petitioner and the respondents 
and argument of counsel whereupon the trial court proceeded to 
make the following findings of fact: 

"(1) That  a court order was issued on the 14th day of Au- 
gust, 1968, by E.  S. Heefner, Jr., Judge of Forsyth County Do- 
mestic Relations Court, declaring that  Saundra LyNeise Mor- 
rison be made a ward of t,his court and awarding custody of said 
child to  the paternal grandparents, Mr. Benjamin Morrison and 
his wife, Ardelia L. Morrison. It appears to this court that  said 
order was proper in every respect and that  t,he Domestic Rela- 
tions Court had jurisdiction of the matter of Saundra LyNeise 
Morrison. 

"(2) That  Saundra LyNeise Morrison has resided in the home 
of her paternal grandparents, Benjamin Morrison and his wife, 
Ardelia L. Morrison, since ,May, 1968, when petitioner, Erma 
J .  Morrison, the minor child's mother, left the State of North 
Carolina and returned to Texas. 

"(3) The petitioner is a resident and citizen of Texas and has 
resided there since May, 1968; the respondents are citizens and 
residents of North Carolina and the minor child's father, Ben- 
jamin Morrison, Jr., is a citizen and resident of North Caro- 
lina, but is presently a member of the Armed Forces stationed 
overseas. That Benjamin Morrison, Jr., attended this hearing 
and gave evidence in this matter. 

"(4) That  pet,itioner had knowledge of the court order of Au- 
gust 14, 1968, since September, 1968. 

" ( 5 )  That  the paternal grandparents, Benjamin Morrison, Sr., 
and Ardelia L. Morrison, are fit and proper persons to have cus- 
tody of the aforesaid minor child, and that  said child is now and 
has been a t  all times supported by her father, Benjamin Mor- 
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rison, Jr. That  it is in the best interests of said child that she 
remain a ward of this court and that she remain in the custody 
of her paternal grandparents." 

Based upon its findings of fact the court refused to vacate the 
order dated 14 August 1968 and awarded the custody of Saundra 
LyNeise Morrison to the paternal grandparents. To the entry of the 
order the petitioner excepted and gave notice of appeal to this Court. 

Richard C. Erwin for the petitioner-appellant. 
Barbara C. Westmoreland for the respondent-appellee. 

The appellee filed a mot,ion in this Court to dismiss the appeal 
for that the appellant failed to comply with the provisions of Rule 
19(f) of the Rules of Practice in the Court of Appeals of North 
Carolina. The motion to dismiss was denied and the Court proceeded 
to decide the case on its merits. 

The appellant's sole assignment of error, based on the single ex- 
ception in the entire record, challenges the entry of the order of 
Judge Alexander of the District Court of Forsyth County dated 
21 April 1969. In  Fishing Pier v. Town of Carolina Beach, 274 N.C. 
362, 163 S.E. 2d. 363, Parker, C.J., said: 

"This sole assignment of error to t,he signing of the judgment 
presents the face of the record proper for review, but review is 
limited to the question of whether error of law appears on the 
face of the record, which includes whether the facts found or 
admitted support the judgment, and whether the judgment is 
regular in fom." 

[I] The only question before this Court is whether Judge Alex- 
ander's findings of fact support his judgment. G.S. 50-13.2(a) pro- 
vides that the court shall award custody of a minor child to such 
"person, agency, organization or institution as will, in the opinion 
of the judge, best promote the interest and welfare of the child." 
Our courts have consistently held that the child's welfare is the 
principal consideration in determining custody matters. Greer v. 
Greer, 5 N.C. App. 160, 167 S.E. 2d. 782; I n  re Custody of Owenby, 
3 N.C. App. 53, 164 S.E. 2d. 55; In re Custody of Pitts, 2 N.C. App. 
211, 162 S.E. 2d. 524; Holmes v. Sanders, 243 N.C. 171, 90 S.E. 2d. 
382; Holmes v. Sanders, 246 N.C. 200, 97 S.E. 2d. 683; I n  re Coston, 
187 N.C. 509, 122 S.E. 183. 

[2] In the instant case the mother and father gave the child to the 
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paternal grandmother in May, 1968, pending settlement of their 
marital difficulties. The record does not disclose that  these diEcul- 
ties have been settled; moreover, the findings of fact indicate that  
the mother and father are living in a state of separation, and that 
the mother is a resident of the State of Texas, and that  the child 
has been a t  all times supported by the father. Since the mother vol- 
untarily gave the child to the grandparents in May, 1968, i t  can be 
assumed that she has never and does not now question their fitness 
to have the custody of the child, or their ability to provide for her. 
Because the father supports the child and remains a resident of 
North Carolina, and appeared and participated in the hearing, i t  
may be assumed that  he is satisfied that  the best interests of the 
child will be served if she remains in the custody of the grand- 
parents. 

I n  Greer v. Greer, supra, Morris, J. ,  speaking for the Court said: 

"In upholding the order of the trial court we recognize that  cus- 
tody cases generally involve difficult decisions. The trial judge 
has the opportunity to see the parties in person and to hear the 
witnesses. It is mandatory, in such a situation, that  the trial 
judge be given a wide discretion in making his determination, 
and it  is clear that  his decision ought not to  be upset on ap- 
peal absent a clear showing of an abuse of discretion." 

In  the case before us there is no showing that  the trial judge 
abused his discretion. Judge Alexander's findings of fact are suffi- 
cient to support his order. 

Since there was no exception to the finding of fact with respect 
to the order dated 14 August 1968 of the Domestic Relations Court 
of Forsyth County, the question of the jurisdiction of that  court to 
enter its order is not before this Court. The order of the District 
Court of Forsyth County dated 21 April 1969 is 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 
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J. H. PATRICK AND WA4CHOVIA BhPTK & TRUST COMPANY, EXECUTORS 
OF THE WILL OF P. P. GREGORY, DECEASED v. JOE L. HURDLE 

KO. 691SC367 

(Filed 27 August 1969) 

1. Venue 8 8- removal fo r  convenience of witnesses - sufficiency of 
findings t o  support order  

Allegations in plaintiff's aEidavit in support of motion to remove 
cause to another county that the parties risk losing the testimony of wit- 
nesses through death or disability if there is a long delay in trial and, 
further, that knowledge of the transactions between the parties are  so 
well known and discussed in the county that it  would be dillicult to ob- 
tain a fair trial therein, are held insufficient to support finding and con- 
clusion of trial judge that "the convenience of witnesses and the ends 
of justice would be promoted by the change," and order of removal based 
on such finding exceeded trial judge's discretionary authority. 

21. Venue 5 8.5- removal fo r  fa i r  t r ia l  
A motion to remove cause for prejudice under G.S. 1-84 is addressed 

to the sound discretion of the trial judge. 

3. Venue 8 8-- removal f o r  convenience of witnesses 
A motion to remove a cause when the convenience of witnesses and ends 

of justice would be promoted is addressed to the sound discretion of the 
trial judge. G.S. 1-83(2). 

4. Venue 8 8-- motion f o r  removal of cause - prerequisite 
When a motion to remove a cause is made, facts must be stated par- 

ticularly and in detail in the affidavit, or judicially admitted, showing 
the grounds for such removal. G.S. 1-85. 

APPEAL by defendant from Parker (Joseph TV.), J., 17 March 
1969 Session, PASQUOTANK Superior Court. 

The order from which this appeal is taken was entered after a 
hearing conducted by consent in Pasquotank County concerning an 
action pending in Currituck County. Pasquotank and Currituck 
Counties lie within the First Judicial District and during the period 
1 January 1969 through 30 June 1969 Judge Parker was regularly 
assigned to hold the courts in the First Judicial District. 

Plaintiffs instituted this action in Currituck County, the resi- 
dence of the defendant, alleging that defendant is indebted to the 
estate of P. P. Gregory. Defendant filed answer denying the indebt- 
edness, and alleging by way of counter-claim, that the estate is in- 
debted to defendant. 

On 28 February 1969 plaintiffs filed a motion and affidavit for 
removal of the cause from Currituck County to Pasquotank County 



52 IN T H E  COURT OF APPEALS 

or another county for trial. This is the motion that by consent was 
heard by Judge Parker in Pasquotank County. At the conclusion 
of the hearing Judge Parker entered his order, dated 20 March 1969, 
removing the case to Pasquotank County for trial. Defendant ap- 
pealed. 

Leroy, Wells, Shaw & Hornthal, by L. P. Hornthal, Jr., for plain- 
tiffs-appellees. 

John T. Chafin and Gerald F. White for defendalzt-appellant. 

Removal of a case for a "fair trial" under the provisions of G.S. 
1-84 is limited to removal to an adjoining county. Removal of a 
case "when the convenience of witnesses and ends of justice would 
be promoted" under the provisions of G.S. 1-83(2) is not limited to 
removal to an adjoining county. 

Appellees state in their brief: "In any event, as far as the 
geography of the matter is concerned, Currituck and Pasquotank 
Counties seemingly adjoin in the Albemarle Sound." However, i t  
seems from Judge Parker's order that plaintiffs and the Judge were 
doubtful that  the two counties do adjoin, because the order con- 
cludes ". . . that  the convenience of witnesses and the ends of 
justice would be promot,ed by the change. . . ." This appears to 
be an attempt to order removal under G.S. 1-83(2) which allows re- 
moval to a non-adjoining county. 

[I] A determination of whether Currituck and Pasquotank Coun- 
ties adjoin in the Albemarle Sound is not necessary to a disposition 
of this appeal. The main problem presented here is whether the 
finding by the trial judge is supported by the evidence. The only 
evidence in the record is the affidavit of counsel for plaintiffs. There 
are only two paragraphs of facts alleged under oath in the affidavit. 
The two paragraphs of the affidavit are as follows: 

"1. Without a special session of court this case cannot in 
all probability be tried in Currituck County until December 
1969 or January 1970. The plaintiffs and, on information and 
belief, the defendant risk losing the testimony of witnesses 
through death or disability if there is a long delay in trial. 
The plaintiffs particularly would be prejudiced by the death 
of the defendant since plaintiffs would in that  event be unable 
to offer certain evidence of transactions with him, and plaintiffs 
are informed and believe that  the defendant's health is poor. 
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Trial in Pasquotank County would be little or no inconvenience 
to witnesses and all attorneys have offices in and, a number of 
witnesses reside in, Pasquotank County. The plaintiffs are ad- 
ministering an estate of substantial size and all parties affected 
by i t  are prejudiced by the delay in the conclusion of this liti- 
gation since death taxes, bequests, and real property titles will 
not be completely settled until this litigation is terminated. 
Plaintiffs aver on information and belief tinat this case can be 
tried in Pasquotank County a t  the May 1969 Session. 

"2. The plaintiffs are informed and believe that  the de- 
fendant and his activities generally and particularly his trans- 
actions with the late P. P. Gregory, have been knonrn to many 
people and generally discussed in CTurrituck County for a long 
period of time, and it  would be difficult to obtain a jury com- 
pletely free of and uninfluenced by such knowledge and dis- 
cussion. Such knowledge of the transactions between said parties 
are not well known and have not generally been discussed in 
Pasquotank County, and it  is necessary in the interest of ob- 
taining a fair trial that  this cause be removed to Pasquotank 
or some other county." 

The allegations of the first paragraph of the affidavit appear to 
allege grounds for renioval for the purpose of obtaining a speedy 
trial, if such were authorized; but certainly they do not support a 
finding and conclusion "that the convenience of witnesses and the 
ends of justice would be promoted by the change." The allegations 
in the second paragraph are addressed entirely to an inability to 
obtain a fair trial in Currituck County, and they give no support to 
a finding and conclusion "that the convenience of witnesses and the 
ends of justice would be promoted by the change." 

The only finding and conclusion by the trial judge was as fol- 
lows: ('. . . i t  appearing to the Court after considering the affida- 
vits submitted by the parties and arguments of counsel that the con- 
venience of witnesses and the ends of justice mould be promoted by 
the change and that  said motion should be allowed, in the discretion 
of the Court." The order then directs the removal to Pasquotank 
County and peremptorily sets the case for trial a t  the May 1969 
Session. 

The affidavit might well give support to a finding and conclusion 
that  a fair and impartial trial could not be obtained in Currituck 
County, but the trial judge made no such finding. So far as this 
record is concerned the trial judge did not base his finding and con- 
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clusion on facts in the record, and, therefore, the order exceeds the 
trial judge's discretionary authority. 

[2-41 A motion to remove for prejudice under G.S. 1-84 is ad- 
dressed to the sound discretion of the trial judge. Gilliken v. Norcom, 
193 N.C. 352, 137 S.E. 136; Phillips v. Lentz, 83 N.C. 240. Likewise, 
a motion to remove when the convenience of witnesses and ends of 
justice would be promoted is addressed to the sound discretion of 
the triaI judge. Gilliken v. hTorcom, supra. However, when a motion 
to remove is made, facts must be stated particularly and in detail 
in the affidavit, or judicially admitted, showing the grounds for such 
removal. G.S. 1-85; See, Gilliken v. Norcom, supra; Emery v. Har- 
dee, 94 N.C. 787. 

I n  Gilliken v. Norcom, supra, i t  was stated thus: ''The rule of 
law governing motions for removal for the causes specified, is thus 
declared in Phillips v. Lentx, 83 N.C. 240: 'The distinction seems to 
be where there are no facts stated in the affidavit as grounds for the 
removal, the ruling of t,he court below may be reviewed; but where 
there are facts set forth, their sufficiency rests in the discretion of 
the judge and his decision upon them is final.' Citing cases." 

For the failure of the evidence to support the findings and order 
of the trial judge, the order removing this cause from Currituck to 
Pasquotank must be 

Reversed. 

CAMPBELL and MORRIS, JJ., concur. 

BRUNSWICK COUNTY, A MUKICIPAL CORPORATION V. CHARLES HARPER 
VITOU, ERNEST VITOU, MARGARET SWAN HOOD, CHARLES 
VITOU, JR., AND JEANETTE R. VITOU, BY H m  GUARDIAN AD LITEM, 
MARY VITOU 

No. 69138024'7 

(Filed 27 August 1969) 

1. Executors and  Administrators 13- primary liability f o r  deced- 
ent's debts - personalty 

Personalty is primarily liable for the payment of a decedent's debts, in- 
cluding judgments and obligations secured by mortgages, and the real 
estate is secondarily liable and may be resorted to only in the event that 
the personalty is insuljicient to pay all debts in full. 
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2. Public  Welfare; Executors a n d  Administrators § 20- satisfaction 
of old age  as~sistance lien - necessity f o r  exhaustion of estate per- 
sonalty before resorting t o  realty 

When old age assistance is terminated by death of the recipient, the 
county's claim against the recipient's estate under G.S. 108-30.1 must be 
satisfied out of the personal property of the estate to the extent i t  is 
sufficient to pay claims of the sixth class under G.S. 28-105 before resort- 
ing to the real property for satisfaction of the debt. 

APPEAL by defendant from Bailey, J., 21 October 1968 Session, 
BRUNSWICK Superior Court. 

This action was instituted to  enforce an old age assistance lien 
against the estate of Annie K. Vitou, deceased. Until her death in 
October 1967, Annie K. Vitou was a recipient of old age assistance 
from the Department of Public Welfare of Brunswick County amount- 
ing to  $8,637.20, by virtue of her application therefor under Chapter 
108 of the General Statutes of North Carolina. Pursuant to the pro- 
visions of G.S. 108-30.1 and G.S. 108-30.2, the plaintiff, Brunswick 
County, sought to enforce its lien in the amount of $8,637.20 against 
certain real estate owned by decedent a t  the time of her death. The 
defendants are Charles Harper Vitou, who is a son of the deceased 
and administrator C.T.A. of her estate; Ernest Vitou, who is the 
other son of the deceased; Margaret Swan Hood, who was devised 
the real estate in question by the deceased; and Charles Vitou, Jr. 
and Jeanette K. Vitou, who are grandchildren of the deceased and 
the beneficiaries under the residuary clause of her will. 

Plaintiff and defendants waived trial by jury and agreed that the 
court might hear the evidence, find the facts and render judgment. 
Upon finding facts substantially as above, the court concluded that  
plaintiff was entitled to enforce its lien for $8,f%7.20 against the 
estate of Annie K. Vitou, "first by selling the real estate and then 
should there then be a yet unpaid balance on the lien to require its 
payment under Class Six of claims, G.S. 28-105." Defendant, Mar- 
garet Swan Hood, excepted to  the entry of this judgment and ap- 
pealed to the Court of Appeals. 

Kirby Sullivan for defendant appellant. 
E .  J .  Prevatte, for plaintiff appellee, Brunswick County. 
Hen8ry & Henry, by  Everett L. Henry, for defendant appellees. 

BROCK, J. 
Defendant assigns as error the judgment of the trial court that  

the real property of the estate of Annie I<. Vitou be sold to pay the 
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old age assistance lien before resort is had to  the personal property 
of the estate. 

G.S. 108-30.1 provides in pertinent part:  "There is hereby created 
a general lien, enforceable as hereinafter provided, upon the real 
property of any person who is receiving or who has received old age 
assistance, to the extent of the total amount of such assistance paid 
to  such recipient from and after October 1, 1951. Before any appli- 
cation for old age assistance is approved under the provisions of 
this article, the applicant shall agree that  all such assistance paid 
to him shall constitute a claim against him AND AGAINST HIS 
ESTATE, ENFORCEABLE ACCORDING TO LAW by any county 
paying all or part of such assistance." (Emphasis added.) 

Then G.S. 108-30.2 sets forth the action to  be taken upon termi- 
nation of old age assistance. When it  appears that  the recipient of 
old age assistance has owned any realty a t  the time of or since the 
date of the filing of the lien or the estate consists of over $100.00 in 
personal property, or a personal representative has been appointed, 
then "the county attorney shall take such steps as he may determine 
to  be necessary to enforce the claim or Iien herein provided." G.S. 
108-30.2. I n  addition it provides that  "[TI he claim against the estate 
of a recipient herein provided for shall have equal priority in order 
of payment with the sixth class under § 28-105 of the General Stat- 
utes." 

Plaintiff appellee contends that the provisions of these statutes 
authorize the county attorney to make an election as to whether to 
proceed against the personal property of the estate or go directly 
to the real property of the estate in order to satisfy the old age as- 
sistance lien. Defendant appellees, on the other hand, contend that 
the statutes empower the personal representative of the deceased to 
make the eIection as to what assets are to be used to satisfy the old 
age assistance lien. We disagree with both of these contentions. 

G.S. 108-30.1 provides: "Each county department of public wel- 
fare shall notify all persons shown of record to be recipients of old 
age assistance as of the date of notice that  all old age assistance 
grants paid from and after October 1, 1951, shall constitute a lien 
against the real property and a claim against the estate of each re- 
cipient. The notice may be given by letter mailed to the last known 
address of each recipient, but failure to give such notice shall not 
affect the validity of the lien." The trial court made findings of fact 
that  prior to October 1951, Annie K. Vitou, deceased, was receiving 
old age assistance from plaintiff county and that  the notice of a Iien 
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and a clainl against her estate was given on 1 August 1951 as re- 
quired by the Statute. 

[I] Since the assistance was terminated by death of the recipient 
in this case, the claim must be enforced according to the law per- 
taining to administration of estates. The well established rule in ad- 
ministering an estate in North Carolina is that  the personalty is 
primarily liable for the payment of a decedent's debts, including 
judgments and obligations secured by mortgages, and the real estate 
is secondarily liable and may be resorted to only in the event that  
the personalty is insufficient to pay all debts in full. Wiggins, Wills 
and Administration of Estates in North Carolina, § 235, p. 710, 
"When a debtor dies his real estate descends to his heirs or vests in 
his devisees, and possession of his personal estate vests in his ex- 
ecutor or administrator. The personalty is primarily liable for the  
payment of his debts, including judgments and obligations secured 
by mortgages for, though secured, they are nonetheless debts, and 
heirs and devisees are entitled to have them paid out of the per- 
sonal estate to  the exoneration of the security." Moore v. Jones, 
226 N.C. 149, 36 S.E. 2d 920. 

We have not overlooked the fact that G.S. 108-30.1 does create 
a general lien against the real estate owned by a recipient of old age 
assistance. However, the legislature, by creating the lien, did not 
intend that  the county attorney, or any other person, should have 
the option of electing what assets of the estate to proceed against 
to enforce the lien. The primary intent in creating the general liela 
was to  secure the county against a third party's acquiring a su- 
perior interest in the real estate of the recipient. 

121 For the reasons indicated, we hold that  when old age assist- 
ance is terminated by death of the recipient, that  t,he county's claim 
against the recipient's estate under G.S. 108-30.1 must be satisfied 
out of the personal property in the estate to the extent i t  is sufficient 
to  pay claims of the sixth class (under G.S. 28-105) before resorting 
to the real property for satisfaction of the debt. Therefore, the judg- 
ment of the trial court must be reversed. 

Reversed. 

CAMPBELL and MORRIS, JJ., concur. 
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EaANKLIN DEWITT CARRIKER v. CHARLES PARKER MILLER 

(Filed 27 August 1969) 

Process @ 2; Pleadings S 1- copy of  order extending t h e  for  filing 
complaint - omission of da te  

Where the copy of the order extending time for dling complaint was 
incomplete as  delivered to defendant in that it did not show the particular 
day of the month to which time for filing complaint had been extended, 
such omission was a harmless irregularity and did not mislead or prejudice 
defendant nor affect the jurisdiction of the court. G.S. 1-121. 

APPEAL by defendant from Anglin, J., 3 February 1969 Schedule 
"A" Civil Session of MECKLENBURG Superior Court. 

This is a civil action to recover damages resulting from a motor 
vehicle collision which occurred on 26 April 1965. Summons was 
issued on 25 April 1968. At the time of issuing summons, plaintiff 
did not file complaint but applied for and obtained an order from 
the assistant clerk of superior court extending the time for filing the 
complaint to 15 &fay 1968. The originals of the summons, application 
for extension of time, and order extending time for filing the com- 
plaint were complete in all respects. Summons was served and a 
copy of the application and order were delivered to defendant on 
1 May 1968. The copy of the order extending time for filing com- 
plaint as delivered to defendant was incomplete in that i t  did not 
show the particular day in May to which time for filing complaint 
had been extended, the copy showing that the time for filing com- 
plaint was extended "to the day of May, 1968." The complaint 
was filed on 15 May 1968 and was served on defendant on 16 May 
1968. On 3 June 1968 defendant entered a special appearance and 
moved to dismiss +,he plaintiff's action on the grounds that plaintiff 
had failed to comply with G.S. 1-121 in that no copy of the order 
extending time in which to file conlplaint had been served on defend- 
ant since the purported copy as served upon him did not show the 
date upon which the complaint was to be filed. 

From an order denying defendant's motion to dismiss upon his 
special appearance and allowing defendant 30 days in which to file 
answer, defendant appealed. 

Thomas M.  Mullen for plainti.fl appellee. 
Kennedy, Covington, Lobdell & Hickman, by Hugh L. Lobdell 

for defendant appellant. 
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G.S. 1-121 provides that the complaint must be filed in the clerk's 
office a t  or before the time of the issuance of summons, "provided, 
that the clerk may a t  the time of the issuance of summons on appli- 
cation of plaintiff by written order extend the time for filing com- 
plaint to a day certain not to exceed twenty (20) days, and a copy 
of such order shall be delivered to the defendant, or defendants, 
a t  the time of the service of summons in lieu of a copy of the com- 
plaint. . . ." 

Defendant appellant contends that the critical word in the above- 
quoted portion of the statute is the word "copy," that this word 
means an exact duplicate of the original, and that since the pur- 
ported copy of the order extending time for filing the complaint as  
served upon him was not an exact duplicate of the original in that 
the day in May 1968 to which the time for filing complaint was ex- 
tended was left blank, the service upon him was fatally defective. 
In  Washington County v. Blount, 224 N.C. 438, 31 S.E. 2d 374, the 
North Carolina Supreme Court, speaking t'hrough Denny, J., (later 
C.J.) said: 

"Where the statute requires service of summons by delivery 
of a copy of the original writ to the defendant, such copy should, 
as a matter of course, conform exactly to the original, but fre- 
quently errors and omissions occur in the preparation of copies 
and i t  becomes necessary for the courts to determine the effect 
of particular clerical errors and omissions. In such cases i t  
seems to be the general rule to disregard a clerical error or omis- 
sion where the party served has not been misled. Clerical errors 
or omissions in the copy of a summons delivered to a defend- 
ant will not affect the jurisdiction of the court, when they con- 
sist of mere irregularities, such as the 'want of the signature of 
the officer who issued it, the omission of the date of summons, 
or the failure to endorse thereon the date and place of service 
(citing authorities) .' " 

In  that  case the copies of the summons delivered to the defendants 
were not dated or signed by the clerk. The Supreme Court held that 
the defendants, in contending that t,he service of summons upon them 
was defective, were "relying upon mere irregularities or technicali- 
ties, which in no wise misled them," and accordingly held that the 
omissions in the copies of the summons delivered to defendants were 
harmless irregularities and did not affect the jurisdiction of the court. 

In the case presently before us the defendant could not have 
been misled by the omission from the cogy of the order extending, 
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time for filing complaint of the exact day in May to which time for 
filing the complaint had been extended. He knew from the service of 
the summons upon him that civiI action had been instituted against 
him. H e  knew from the copy of the application for extension of time 
as served upon him the exact nature of the suit which had been 
brought against him. The complaint was actually filed within the 
time permitted by the extension order, and copy of the complaint was 
served upon defendant in apt time and more than two weeks prior 
to the time defendant entered his special appearance and filed mo- 
tion to dismiss. 

The present case is clearly distinguishable from the situation 
which was presented in the case of Brantley v. Sawyer, 5 N.C. App. 
557, 169 S.E. 2d 55, and from the case of Harrell v. Welstead, 206 
N.C. 817, 175 S.E. 283. In each of those cases the copy of the sum- 
mons which was delivered to the defendant directed him to appear 
in a county other than that in which the suit was pending. The Su- 
preme Court in Washington County 2). Blount, supra, cited and dis- 
tinguished the Harrell case, characterizing the defects in Harrell as 
"a fatal variance between the place where the defendant was com- 
manded to appear and file its answer and the place where the suit 
was actually pending." 

We hold that  the omission in t,he copy of the extension order 
which was delivered to appellant was a harmless irregularity and 
did not mislead or prejudice appellant nor affect the jurisdiction of 
the court. 

The judgment appealed from is 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 
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LAFAYETTE BARNES, OSPY J. BARNES, THURMAN BARNES, PEARL 
WADDELL STONE, PEARL BLALOCK, FLORENCE WADDELL, 
PERRY LAMM, RALPH BSRNES, MILTON BARNES, CAREY BARNES 
AND ROBERT WADDELL v. MALLIE G. BARNES, BILLIE MOORE, 
WILSON SAVINGS AND LOAN 14SSOCIATION, F I R S T  UNION NA- 
TIONAL BANK O F  NORTH CAROLINA, AND MALLIE G. BARNES 
AND BILLIE MOORE AS Co-EXECUTORS or THE ESTATE OF GEORGE W. 
BARNES, DECEASED 

No. 697SC195 

(Filed 27 August 1969) 

1. F r a u d  g 9; Trusts  § 1 s  action t o  impose t r u s t  upon savings ac- 
count - joinder of defendants - fraudulent  conduct 

In a n  action by plaintiff beneficiaries under a will to have certain sav- 
ings accounts declared to be held in trust by the individual defendants 
and to be distributed according to the will of testator, the plaintiffs al- 
leging that the accounts are assets of the estate in which they would 
share but for the fraudulent acts of the defendants who had occupied a 
position of trust toward testator, the plaintiffs should be allowed to join 
a s  defendants all who participated in  the alleged fraudulent acts a s  well 
as  all who, with knowledge, received benefits from such acts. 

2. Trusts  16- action to impose t rus t  upon savings accounts - join- 
d e r  of defendants - mutua l  mistake 

In an action by plaintiff beneficiaries under a will to  have certain sav- 
ings accounts declared to be held in trust by the individual defendants 
and to be distributed according to the will of testator, the plainti& al- 
leging that the accounts are assets of the estate in which they would 
share but for the mutual mistake of the deceased and the two defend- 
ants as to the legal consequences of signing the signature cards furnished 
by the savings and loan institutions, joinder of the two defendants, who 
allegedly occupied position of trust toward deceased, held proper. 

APPEAL by defendants from May, J., 18 November 1968 Session, 
WILSON Superior Court. 

Plaintiffs filed complaint in substance tlllcging: All of the plain- 
tiffs and the individual defendants, Mallie G. Barnes and Billie 
Moore, are nieces and nephews of George W. Barnes, who died leav- 
ing a last will bequeathing all of his estate, except for a few items of 
personal property, to the plaintiffs and to the individual defendants. 
At the time of his death the sole assets of his estate, exccpt for a few 
personal possessions which were specifically bequeathed, consisted of 
savings and loan stock and savings accounts in the Wilson Savings 
& Loan Association and the First Union National Bank of North 
Carolina. At the time each of thesc accounts was established George 
W. Barnes signed signature cards furnished by each institution a t  
which he established the account. The signature cards a t  the Sav- 
ings & Loan Association were signcd by George W. Barnes, Mallie 
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Barnes and Billie Moore. The card a t  the Bank was signed by George 
W. Barnes and Billie Moore. All of these cards provided for joint 
accounts and provided that the assets of the account would pass to 
the survivor whose name appeared on the card a t  the death of either 
party. George W. Barnes was 88 years of age whcn he signed the 
card a t  the Bank and was 80 and 87 years of age respectively a t  the 
time he signed tlie cards a t  the Savings (95 Loan Association. He was 
infirm, did not have a complete grasp of busincss affairs, and did not 
fully understand the significance of the cards he signed. 

Plaintiffs further allege that George W. Barnes, Mallie G. Barnes 
and Billic Moore were niistalien as to the lcgal consequences of sign- 
ing the cards, or if Mallie G. Barnes and Billic Moore were cog- 
nizant of said consequences, they fraudulently and by inequitable 
conduct concealed from George W. Barnes the legal consequences 
of his actions; that i t  was the int,ention of George W. Barnes to 
leave a part of his savings and loan stock and savings accounts to 
the plaintiffs as indicatcd by Iteni Six of his will, and he was pre- 
vented from doing so by his own mistake and by the mutual mis- 
take of Mallie G. Barnes and Billie Moore, or by the fraud and in- 
equitable conduct of Mallie G. Barnes and Billie Moore in conceal- 
ing from George W. Barnes the legal consequences of his action; 
that  George W. Barnes was an elderly man in poor health a t  the time 
he signed the cards; and that Mallie G. Barnes and Billic Moore 
were helping him with his business affairs and he relied on them for 
advice; that they were in a position of trust toward him; and that 
all of the funds were depositcd by Gcorge W. Barnes. 

Plaintiffs prayed that these accounts be declared to be held in 
trust by the individual defendants, Mallic G. Barncs and Billie 
Moore, to be distributed according to the will of George W. Barnes, 
deceased; and that the signature cards be reformed to provide that 
a t  the death of George W. Barnes the accounts shall bc part of his 
estate. 

The defendants, Mallie G. Barnes and Billie Moore, individually 
and as co-executors of the estate of Georgc W. Barnes, deceased, filed 
a joint demurrcr to the complaint and movcd to dismiss on the 
grounds of misjoinder of parties and causes of action, which demur- 
rer was overruled. 

To the order overruling the demurrcr, the demurring defcndants 
excepted and appealed. 
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Kirby, Webb & Hunt, b y  James B. Hunt, Jr., for plaintiff ap- 
pellees. 

Lucas, Rand, Rose, Meyer dl. Jones, by lVilliam R. Rand, for de- 
fendant appellants. 

[I] The sole question presentcd is whether the trial court erred in 
overruling the demurrcr interposed for misjoinder of parties and 
causes. The plaintiffs allege that certain accounts, some claimed 
jointly by Mallie G. Barnes and Billie Moore, and one claimed in- 
dividually by Billie Moore, are in fact asscts of the estate of George 
W. Barnes, deceased, in which plaintiffs would share but for the 
wrongful actions of the defendants. Although the plaintiffs allege 
that  these funds were deposited on separate occasions and in different 
accounts, they also name both MalIie G. Barnes and Billie Moore 
as having participated in all of the transactions. Plaintifis allege 
the same conduct as  to each defendant as to all accounts. 

The alleged fraud of Mallie Barnes and Billie Moore is one of 
the grounds for the plaintiffs' complaint. In such case, the plaintiffs 
should be allowed to join as defendants all who participated in the 
alleged fraudulent acts as well as all who, with knowlcdge, received 
benefits from such acts. Lee v. Thornton, 171 N.C. 209, 88 S.E. 232; 
Fisher v. Trust Co., 138 N.C. 224, 50 S.E. 659. 

[2] In  the alternative, the plaintiffs allege that  George W. Barnes 
was prevented from leaving a part of these funds for distribution to 
them under the terms of his will by reason of his own mistake and 
the mutual mistake of Mallie G. Barnes and Billie Moore. The com- 
plaint alleges that the name of Billie Moore appears on the signa- 
ture cards on all of the accounts in question and that the name of 
Mallie G. Barnes appears with Billie Moore on all except one ac- 
count. All of these funds were deposited by George W. Barnes. The 
plaintiffs allege that but for the mutual mistake of the deceased 
and the two defendants, all of thcse funds would now be a. part of 
the funds of the estate of Gcorge W. Barnes in which they would 
share under the terms of his will. 

"Joinder is proper when plaintiffs are heirs or legatees or next 
of kin, as long as all the relief sought is dircctly connected with ob- 
taining plaintiff's shares of the estate assets, and as long as there is 
some central, unifying thread- such as the provisions of a trust 
agreement or will, or a misapplication of funds by the principal de- 
fendant with which the other defendants are somehow connected." 
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1 McIntosh, N.C. Practice 2d, 650; McDaniel v. Fordharn, 261 
N.C. 423, 135 S.E. 2d 22; Ezzell v. Merritt, 224 N.C. 602, 31 S.E. 2d 
751; Bellman v. Bissette, 222 N.C. 72, 21 S.E. 2d 896. 

In the present case the alleged joint conduct of the two indi- 
vidual defendants, who, so plaintiffs allege, occupied a position of 
trust toward the deceased, furnishes a sufficient "unifying thread," 
and joinder was proper. 

The order overruling the demurrer is 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. SAMMIE LEWIS THOMPSON 

No. 6926SC326 

(Filed 27 August 1969) 

Larceny § 4; Indictment and Warrant § 11- s d c i e n c y  of wasrant - ownership of stolen property - "Belk's Department Btore" 
A warrant for the larceny of property from "Belk's Department Store" 

is fatally defective in failing to allege sufficiently that the owner of the 
property allegedly stolen is either a natural person or a legal entity cap- 
able of owning property. 

APPEAL by defendant from Thornburg, J., 3 February 1969 Sched- 
ule "D" Criminal Session, MECKLENBURG Superior Court. 

Defendant was charged with the larceny of three dresses of the 
value of $56.00 from "Belk's Department Store" in Charlotte. He 
was tried in the city recorder's court, found guilty, and appealed. 
On his trial in the superior court, he was represented by counsel, but 
the record is silent as to whether counsel was privately retained or 
court appointed. He entered a plea of not guilty. From a verdict of 
guilty and judgment entered thereon, he appealed. Upon a finding 
of defendant's indigency, counsel was appointed to perfect his ap- 
peal, and Mecklenburg County was ordered to pay the costs of prep- 
aration of transcript and printing the record on appeal and brief. 

Attorney General Robert Morgan and Staff Attorney Richard 
N. League for the State. 

Peter H .  Gerns for defendant appellant. 
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Defendant, as he had a right to do, filed in this Court a written 
motion in arrest of judgment on the ground that the warrant under 
which he was tricd, convicted, and sentenced is fatally dcfective in 
that i t  fails to allege sufficiently that the owner of the property al- 
legedly stolen is eithcr a natural person or a legal entity capable of 
owning property. Thc warrant charges theft of threc dresses from 
"Belk's Department Store, 113 E. Trade Strcet." Thc record is silent 
as to whether the owner of the property is, in fact, a corporation, a 
sole proprietorship, or a partnership. 

Defendant relies on State v. Thornton, 251 N.C. 658, 111 S.E. 
2d 901. There defendant was charged with cmbczzlen~ent from "The 
Chuck Wagon." Parker, J. (now C.J.) discussed the two lines of 
authorities in respect to the necessity of allcgation in the warrant 
or indictmcnt in a prosecution for "larceny or embezzlement": 

"One line of authorities holds to the proposition that, in a 
prosecution for larceny or embezzlement, i t  is necessary to al- 
lege in the indictment that the owner of the property, if not a 
natural person, is a corporation or otherwise a lcgal entity cap- 
able of owning property. Another line of authorities is cited, 
whcre in some jurisdictions the forcgoing rule has bcen relaxed, 
and which holds that whcre the name of the company alleged 
in the indictmcnt imports an association or a corporation cap- 
able of owning property as a legal entity, i t  is not necessary to 
allege specifically that it is a corporation. See 18 Am. Jur., Sec- 
tion 45." 

The Court noted the statutory requirement that the corporate name 
must contain the word "corporation," "incorporated," "limited," or 
"company," or an abbreviation of one of thcse words. G.S. 55-12. 
The only change in thc rcquirement of the 1955 Business Corpora- 
tion Act and the prior Act was the addition of the word "limited." 
(See S 55-2 formcr Chaptcr 55, General Statutes of North Carolina). 
In the Thornton case, the court held that there was no allegation 
that "The Chuck Wagon" is a corporation and the words "The 
Chuck Wagon" do not import a corporation; and, thcrefore, the in- 
dictment was fatally defective. 

In the later case of State v. Biller, 252 N.C. 783, 114 S.E. 2d 659, 
the defendants werc prosecuted under wamants charging theft of 
property of "U-Wash-It, in Chapel I-IiIl." The defcndant moved in 
the Supreme Court in arrcst of judgment for failure of the warrant 
to allege ownership in a natural person or legal entity capable of 
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owning property. The Court, on authority of State v. Thornton, 
supra, held the warrant to be fatally defective and arrested judg- 
ment. 

Here, we cannot say that "Belk's Department Store" imports a 
corporation, there is no allegation that i t  is a corporation, nor is 
there any allegation that i t  is a proprietorship or a partnership. The 
name "Belk's Department Store" certainly does not suggest a nat- 
ural person. As in Tlzornton and Biller, we are compelled to hold 
the warrant is fatally defective. The State, of course, if i t  so desires, 
may proceed against the defendant upon a sufficient warrant. 

Judgment arrested. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. WILES BLACKMON AND HAROLD 
LEE BLACKMON 

No. 6920SC81 

(Filed 17 September 1969) 

1. Criminal Law 9 10+ motion for nonsuit - consideration of evi- 
dence 

Upon motion for judgment of nonsuit in a criminal action, the evi- 
dence must be interpreted in the light most favorable to the State and 
all reasonable inferences favorable to the State must be drawn from it. 

8. Criminal Law 9 106- motion for nonsuit - sufficiency of evidence 
To withstand motion for judgment of nonsuit in a criminal action, 

there must be substantial evidence of all material elements of the offense, 
and i t  is immaterial whether the substantial evidence be circumstantial, 
direct or both. 

3. Criminal Law §§ 60, 106; Burglary and Unla.wfu1 Breakings § 5; 
Larceny 9 7- nonsuit - sufficiency of fingerprint evidence 

In this prosecution for felonious breaking and entering and felonious 
larceny, evidence that the fingerprints of both defendants were found on 
broken window glass a t  the point of the illegal entry is held sufficient to 
take the case to the jury, where there was no evidence that either de- 
fendant had ever lawfully been in or around the place of business before, 
and the fingerprints were found a t  a location where lawful entry or exit 
would not normally be made and customers o r  other members of the 
public would not have lawful occasion to be. 
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4. Criminal Law 3 11,- instructions - misstatement of evidence - 
necessity fo r  objection 

While a slight inaccuracy in stating the evidence will not be held re- 
versible error when the matter is not called to the court's attention in 
apt time to afford an opportunity for correction, an instruction contain- 
ing a statement of a material fact not shown in evidence must be held 
prejudicial, even though not callcd to the court's attention a t  the time. 

5. Criminal Law 3s 113, 163- misstatement of evidence-slight in- 
accuracy - necessity f o r  objection 

In this prosecution for breaking and entering and larceny in which 
an SBI agent testified that the lower portion of a window glass had 
been removed and was thrown into a ditch near the window, statement 
by the court in the charge to the effect that the agent had testified that 
the piece of glass found in the ditch, on which defendants' fingerprints 
were found, "fit the place where the window was broken," is held merely 
a slight inaccuracy in stating the evidence which should have been called 
to the court's attention in time for correction. 

6. Criminal Law 3 114- instructions - expert testimony - expres- 
sion of opinion 

In  this prosecution for breaking and entering and larceny in which the 
State relied upon expert fingerprint testimony, statement by the trial 
court in the charge that the opinions of expert witnesses were "not nec- 
essarily conclusive" is held not to constitute an expression of opinion on 
the evidence, the portion of the charge relating to the weight the jury 
was to give to the testimony of expert witnesses bcing correct when con- 
sidered as  a whole. 

7. Criminal Law 3 114- recapitulation of evidence - expression of 
opinion 

In  this prosecution for breaking and entering and larceny, trial court's 
staternext of the evidence relating lo the circumstancrs of the arrest of 
one dcfcndant was a correct recapitulation of thc evidence and did not 
constitute a powerful summing-up against defendants which amounted 
to an expression of opinior? by the court. 

8. Burglary and  Unlawful Breakings 3 5; Larceny 3 5- doctrine of 
possession of rccently stolen property - presumptions 

Where there is sufficient evidence that a building has been broken into 
and cntered and that property has been stolen therefrom by such break- 
ing and entering, the possession of such stolen property recently after the 
larceny raises presumptions of fact that the possessor is guilty of the lar- 
ceny and of the breaking and entering. 

9. Burglary and  Unlawful Breakings § 5; Larceny 5 & recent 
possession doctrine - possession of one of several articles stolen - 
presumptions 

Where it  is shown that a number of articles of propertg were stolen a t  
the same time and as a result of the same breaking and entering of the 
same premises, evidence that a defendant charged with the crimes has 
possession of one of such articles tends to prove not only that he stole 
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that particular article, but also that he participated in the breaking and 
entering and in the larceny of the remaining property. 

10. Burglary a n d  Unlawful Breakings § 5; Larceny § 5-- recent 
possession doctrine -property not  listed i n  indictment 

Even though property found in defendant's possession is not listed in 
the bill of indictment and is not owned by the same person whose prop- 
erty defendant is charged in the indictment with stealing, a presumption 
that defendant stole the property listed in the indictment arises if the 
property found in defendant's possession was recently stolen a t  the same 
time and place as  the property listed in the indictment. 

11. Burglary and  Unlawful Breakings 5 5; Larceny 9 5-- doctrine 
of recent possession - elapse of t ime from theft  

Whether the time elapsed between the theft and the moment when de- 
fendant is found in the possession of stolen goods is too great for the 
doctrine of recently stolen property to apply depends upon the facts and 
circumstances of each case, and the question is ordinarily a question of 
fact for the jury. 

12. Burglary a n d  Unlawful Breakings 9 5; Larcemy 8 5- doctrine 
of recent possession - elapse of time from theft  - n a t u r e  of stolen 
article 

If the stolen article is of a type normally and frequently traded in 
lawful channels, only a relatively brief interval of time between the 
theft and finding a defendant in possession may be sufficient to cause the 
inference of guilt to fade away entirely; if the stolen article is of a type 
not normally or frequently traded, the inference of guilt would survive a 
longer time interval. 

13. Burglary and  Unlawful Brealrings § 6; Larceny 3 8-- instruc- 
tions - doctrine of recent possession - elapse of 27 days 

In  this prosecution for breaking and entering and larceny, the trial 
court did not err in instructing the jury on the doctrine of possession of 
recently stolen property where the evidence showed that, approximately 
27 days after the crimes were committed, defendant was found in posses- 
sion of a handmade special-purpose tool not normally available in the 
community which had been stolen on the occasion in question, and finger- 
print evidence tended to establish that defendant had been present a t  the 
time and place this unusual and unique tool had been stolen. 

APPEAL by defendants from McConnell, J., 22 January 1968 
Criminal Session of MOORE Superior Court. 

Defendants were tried on their pleas of not guilty to a single 
bill of indictment charging them with felonious breaking and en- 
tering and of larceny of property valued in excess of $200.00. Ralph 
Leach, a partner of Moore PIlotor Company, a partnership engaged 
in the business of automobile sales and service, testified that on 11 
December 1967 the building housing this business was broken into 
and entered sometime between "6:OO o'clock closing and 8:00 o'clock 
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the  next morning." A window located in the rcar of the building 
which leads to the bascmcnt was broken out and unlatched. An 
acetylene torch had been used to cut the hinges from the door lead- 
ing from the basement to the upstairs. He  describcd this window 
and  thc condition in which he found it  as follows: 

"The window is located in the back of the building. It is 
six feet tall, hinged, and conies to within about two or three 
feet off the ground. Thcre are small panes in thc window, 
which are four by twelvc or fivc by twelve inchcs. The window 
was open the next morning when I got there. Pieces of glass 
were lying on the ground outside with a fcw fragments inside." 

H e  also testified that  certain property, which was listed in the bill 
of indictmcnt, had bcen taken and further testified that  some hand 
tools bclonging to a mechanic, Abraham Van Boskerck, had bcen 
taken, but, these tools were not listed in the bill of indictment. 

A State Bureau of Investigation agent testificd that he went to 
the Moore Mot.or Company building on 32 December 1967. He  de- 
scribed what he found as follows: 

"1 looked a t  the window which had been broken during the 
night. Thc window a t  the rear of thc building, where the point 
of entry was made, consisted of two sections of glass, where i t  
had been broken before and pieced back together. The upper 
portion had been broken and splintered. The lower portion ap- 
parently was removed just by pulling i t  out and was thrown in 
thc ditch bcsidc the window. The piecc of glass was eight to 
ten inches in height and six inches in width. I processed the 
piece of glass that  was rcmovcd from the ditch for latent finger- 
prints and did obtain several and submitted to the laboratory 
in Raleigh. There were other pieces of glass lying on the ground 
outside and a majority of them lying on the inside ol the build- 
ing on the floor. Four latcnt prints were found on the piece of 
glass from the ditch." 

H e  further testificd that  another latent fingerprint was found on 
I (  . . . the window itself where i t  was cntcred. From the glass a t  
the window, the windows adjoining the broken one. It was not on 
the same piece of broken glass found in the ditch, but was still in 
a window in its proper place. Right near the brokcn piece." 

An expcrt witness testified and identificd two of the latent 
fingerprints on the piece of glass found lying in the ditch as hav- 
ing been made by the right and middle index fingers of the defend- 
ant  Harold Blackmon and another as having been made by the left 
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index finger of the defendant Wiles Blackmon. He also identified 
the latent fingerprint found on the picce of glass remaining in the 
window as having been impressed by the left index finger of the de- 
fendant Wiles Blackmon. 

A police officer testified that he arrested the defendant Wiles 
Blackmon a t  1:30 a.m. on 7 January 1968, after he had observed 
Wiles driving alone in his car between two old warehouse buildings 
near the railroad, and that he found a toolbox with assorted tools 
in the trunk of the car, which M'ilcs Blackmon had voluntarily 
opened for his inspection. 

Van Boskerck, who was employed as a mechanic a t  Moore 
Motor Company, testified and positively identified a wrench found 
in the toolbox in the defendant Wiles Blackmon's car as being an 
"Allen set screw wrench brazed into a socket"; that he had brazed 
i t  into the socket himself; that he had made this tool several years 
previously and had used it onc time, and had nevcr seen a tool 
exactly like this onc before or since; and that this particular tool 
was in his tool cabinet a t  Moore Motor Company on the night of 
11 December 1967 and was missing therefrom on the morning of 
12 December 1967. 

The defendant Wiles Blackmon testified that he had bought 
some of the tools found in the trunk of his car a t  a store in Win- 
ston-Salem and some from pawnshops in Winston-Salem and Greens- 
boro. The defendant Harold Blackmon did not testify. 

The jury found each of the defendants guilty as charged in the 
bill of indictment. Separate judgments were rendered against each 
defendant from which they appealed, assigning errors. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Alillard R. Rich, Jr., for the Stafe .  

P. H.  Wilson for defendant appellant Wiles Blackmon. 

E. 0. Brogden, Jr., for defendant appellant Harold Blackmon. 

Defendants assign as error the failure of the court to grant their 
motions for judgment of nonsuit. 

[I, 21 It is well established that upon a motion for judgment of 
nonsuit in a criminal action, the evidence must be interpreted in 
the light most favorable to the State and all reasonable inference 
favorable to the State must be drawn from it. State v. Miller, 270 



N.C.App.1 FALL SESSION 1969 71 

N.C. 726, 154 S.E. 2d 902, and cases cited therein. To withstand thc 
motion there must be substantial evidence of all material elements 
of the offense, and i t  is immaterial whether the substantial evidence 
be circumstantial or direct, or both. State v. Stephens, 244 N.C. 380, 
93 S.E. 2d 431. I n  the present case therc was ample direct evidence 
that  the crimes with which defendants wcre ehargcd had bcen com- 
mitted by someone. The question presented is whether the finger- 
print cvidence was, under the circumstances of this casc, sufficiently 
substantial evidence that  defendants were the perpetrators to justify 
submitting the matter of their guilt to the jury. 

The question as to  the sufficiency of fingerprint evidence to over- 
come a defendant's niotion lor judgment of nonsuit has been dis- 
cussed by our Supreme Court in several cases. I n  State v. I-Ielms, 
218 N.C. 592, 12 S.E. 2d 243, the defendant was charged with break- 
ing and entering and larccny. Entry into a house had been gained 
through a porch window and a fingerprint identificd as the defend- 
ant's was found on the window. Thc court held the evidencc was 
sufficient to take the case to the jury, stating: 

"Evidence of fingerprint identifiration, that  is, proof of 
fingerprints corresponding to those of the accused, found in a 
place where the crime was committed under such circumstances 
that  thcy could only have been impressed a t  the time when the 
crime was committed, may be sufficient to support a conviction 
in a criminal prosecution. 20 Am. Jur., pp. 329 and 1076, Evi- 
dence, secs. 357 and 1223." 

The court further stated that  the qucstion as to whcther ". . . 
under the circumstances of the case, as the jury found them to be, 
the fingerprints so found could only have becn impressed on the 
window a t  the time when the crime was commilted, is a matter for 
the jury." 

I n  State v. Minton, 228 N.C. 518, 46 S.E. 2d 296, the dcfendant 
was also charged with breaking and entering and larceny. His 
thumbprint was found on the outer sidc of a piece of broken glass 
which came from a door where entry was gained into the building 
and which was lying on the inside of the building. The court stated: 

"The fact that  fingerprints corresponding to those of an 
accused are found in a place where a crime was committed is 
without probative force unless the circulnstances are such that 
the fingerprints could have been impressed only a t  the time 
when the crime was perpetrated. 20 Am. Jur., Evidence, sec- 
tion 358; 16 A.L.R., Annotation, 370; 63 A.L.R., Annotation, 
1324." 
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In  State v. Reid, 230 N.C. 561, 53 S.E. 2d 849, cert. denied, 
338 U.S. 876, 94 L. Ed. 537, 70 S. Ct. 138, where the defendant was 
charged with first-degree burglary, his fingerprint was found on 
the inside of a windowsill where entry had been gained into the 
building. The court distinguished State v. Minton, supra, factually 
on the ground that in Minton the defendant had been in the store 
lawfully in the afternoon of the day on which the crime was com- 
mitted and could have impressed his fingerprint a t  that time. The 
court stated: 

"We must keep in mind that a motion for judgment as of 
nonsuit in a criminal prosecution is properly denied if there 
is any competent evidence to support the allegations of a bill 
of indictment; and all the evidence tending to sustain the alle- 
gations in the bill of indictment upon which a defendant is be- 
ing tried, will be considered in a light most favorable to the 
State, and the State is entitled to everv reasonable inference 
to be' drawn therefrom. (Citing cases). Here the defendant was 
never lawfully in the apartment of the prosecutrix, and the 
presence of his fingerprint on the inside of the windowsill in 
the sleeping quarters of the prosecutrix, when considered with 
other evidence, was sufficient to carry the case to the jury." 

In  State v. Tew, 234 N.C. 612, 68 S.E. 2d 291, the defendant was 
charged with breaking and entering and larceny. His fingerprints 
were found on pieces of broken glass from the front door of a ser- 
vice station which was the point of entry. In addition the prosecu- 
trix testified she had never seen the defendant in the service sta- 
tion before. Other fingerprints were found on the broken pieces of 
glass but i t  was not determined by whom they had been made. Af- 
ter noting with approval the principles stated in State v. Huffman, 
209 N.C. 10, 182 S.E. 705, and in State v. Helms, supra, the court 
stated: 

"In the light of these principles the testimony of the finger- 
print expert tending to show that fingerprints found a t  the scene 
of the crime correspond with those of defendant, taken after 
his arrest in this action, coupled with the testimony of Mrs. 
George tending to show that, though she personally attended 
her service station, she did not know, and had not seen defend- 
ant before the date of the crime, is sufficient to take the case 
to the jury and to support a finding by the jury that defend- 
ant was present when the crime was committed and that he, at  
least, participated in its commission. 8. v. Huffman, supra." 

[3] In  the case before us fingerprinh of both defendants were 
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found on rear window glass a t  the point the illegal cntry had been 
made into the building. This was not a t  a location where lawful 
entry or exit would normally be madc or a t  a point where customers 
.or other members of the public would normally have lawful occasion 
to be. There was no evidence that either defendant had ever lawfully 
been in or around the place of business before, as was the case in 
Minton. Under these circumstances wc hold that the fingerprint evi- 
dence, when viewed in the light most favorable to the State and 
when every reasonable inference is drawn therefrom, was sufficiently 
substantial evidence to take the casc to the jury and to support a 
finding by the jury that both defcndants were present a t  the scene 
when the crimes were committed and participated therein. Thc mo- 
tions for nonsuit were propcrly denied. 

$51 Defendants also assign as error certain portions of the court's 
charge to the jury. The first of these relates to a portion of the 
charge rcgarding the testimony of the SBT agcnt. After stating that 
the agent had testified that a piece of glass had been thrown or was 
found in the ditch ncar the window, the judge stated that the agent 
testified that he examined the window ". . . and the glass that 
was found in the ditch that fit the place where the window was 
broken . . ." The defendants contend the judge in this quoted 
portion of his charge was in effect saying that the glass found in 
the ditch, on which fingerprints were found, fitted Lhe place where 
the  window was brokcn, and that this was an expression of opinion 
in  violation of G.S. 1-180 and a material misstatement of the evi- 
dence, citing State v. Revis, 253 N.C. 50, 116 S.E. 2d 171. The SBI 
agent had tcstified that upon arriving a t  the scene of the crime, 
.(I . . . I looked a t  the window which had been brokcn during the 
night. The window a t  the rear of the building, where the point of 
entry was made, consisted of two scctions of glass, where i t  had 
bcen broken before and pieccd back together. The upper portion 
had bccn broken and splintered. The lower portion apparently was 
removed just by pulling i t  out and was thrown in the ditch beside 
the window." 

141 It is well settled tliat a slight inaccuracy in stating the evi- 
dence will not be held reversible error when the matter is not called 
t o  the court's attention in apt time to afford an opportunity for cor- 
rection; on the other hand, an instruction containing a statement of 
a material fact not shown in evidencc must be held prejudicial, 
even though not called to the court's attcntion at  the time. 3 Strong, 
N.C. Index 2d, Criminal Law, 5 113, p. 15, and cases cited. The 
question here presented is whether the judge's statement to the 
effect that the piece of glass found in the ditch "fit the place where 
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the window had been broken" was merely a slight inaccuracy in 
stating the evidence or was a statement of a material fact not shown 
in evidence. 

[5] The material fact in relation to the piece of glass found in 
the ditch was whether i t  had come from the broken window a t  the 
point of entry into the building, and not whether i t  exactly fitted 
the jagged edges of the piece of glass left in the window. The SBI 
agent testified that the lower portion of the window was removed 
and was thrown in the ditch near the window. There was evidence, 
therefore, that the piece of glass found in the ditch came from the 
broken window. He further testified that the glass had been broken 
before and the two sections of glass had been pieced back together. 
Although he did not specifically testify that the piece of glass found: 
in the ditch fit the place where the window was broken, the misstate- 
ment of his testimony by the judge in his charge was merely a slight 
inaccuracy. Since i t  was not called to the court's attention in a p t  
time to afford him an opportunity for correction, there was no re- 
versible error. State v. Hoyle, 3 N.C. App. 109, 164 S.E. 2d 83. 

[6] Defendants' second assignment of error relating to the charge 
is to the statement of the trial judge that the opinions of expert wit- 
nesses were "not necessarily conclusive," but defendants cite no au- 
thority that such a statement is error, other than reference to G.S. 
1-180. The portion of the charge relating to the weight the jury was 
to give to the testimony of expert witnesses, when considered as a 
whole, was correct. See 31 Am. Jur. 2d, Expert and Opinion Evi- 
dence, §§ 181 and 183, pp. 744 and 748. 

[7] Defendants' third assignment of error with respect to the  
charge is to the manner in which the judge recapitulated the evi- 
dence relating to the circumstances of the arrest of Wiles Blackmon, 
They contend that in some way the State was made to have an 
advantage over this defendant within the principles set out in State 
v. Benton, 226 N.C. 745, 40 S.E. 2d 617, in that the judge in this 
portion of the charge appeared to be stating that Wiles was the 
sort of person who would break, enter and steal. Defendants con- 
tend that this constituted a powerful summing-up against them. 
This portion of the charge, however, was a correct recapitulation of 
the evidence and did not constitute prejudicial error as to the de- 
fendants under the principles of State v. Renton, supra. 

The defendants assign as error the portion of the charge relating 
to the application of the doctrine of possession of recently stoIen 
property. They contend this also constituted an expression of opin- 
ion in violation of G.S. 1-180 on the grounds that  (1) the property 
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found in Wiles' possession upon his arrest was not identified as the 
property described in the indictment, (2) the property in Wiles' 
possession was not owned by the persons whose property he had 
been charged in the bill of indictment with having stolen, and (3) 
the time elapsed from t l ~ c  date of the alleged breaking and entering 
and larceny until the date of Wilcs' arrest was too great for the doc- 
trine to arise. 

[8] Chicf Justice Parker in State v. Foster, 268 N.C. 480, 485, 
151 S.E. 2d 62, 66, sets out the conditions for application of the doc- 
trine of possession of recently stolen property as follows: 

"(1) That the property describcd in the indictment was 
stolen, the mere fact of finding onc man's propcrty in another 
man's possession raising no presumption that the latter stole 
it;  (2) that the property shown to have been possessed by ac- 
cused was the stolen property; and (3) that the possession was 
recently after the larccny, since mere possession of stolen prop- 
erty raises no presumption of guilt. (Citing cases)." 

If thcse conditions are mct, and whcrc, as in thc present case, there 
is sufficient evidence that the buiIding has been brokcn into and 
cntered and that property has been stolen therefrom by such break- 
ing and entering, then a presumption of fact arises that the possessor 
of t l ~ c  stolen property is guilty both of the larceny and of the break- 
ing and cntering. State v. Jackson, 274 N.C. 594, 164 S.E. 2d 369; 
State v. Parker, 268 N.C. 258, 150 S.E. 2d 428; State v. Allison, 
265 N.C. 512, 144 S.E. 2d 578. 

19, 101 The question which arises in the prescnt case is as fol- 
lows: Does the doctrinc apply if the dcfendant is found in possession 
of goods he had not been chargcd in the bill of indictment with 
stealing, but which had becn stolen from the same place and a t  the 
same time as the property listed in the bill of indictment? Where i t  
is shown that s number of articles of property have been stolen a t  
the same time and as a result of the sainc breaking and entering of 
the same premiscs, evidence that a defendant charged with the 
crimes has possession of one of such articles tends to prove, not only 
that  he stole that particular article, but also that he participated in 
the breaking and entering and in the larceny of the remaining prop- 
erty. See State v. Hullen, 133 N.C. 656, 45 S.E. 513. Therefore, even 
though the property found in the defendant's possession was not 
listed in the bill of indictment, a presumption that the defendant 
stole the property listed in the bill of indictmrnt arises if the prop- 
erty found in his possession had been stolen a t  the same time and 
place as the property listed in the bill of indictment and if the con- 
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ditions of State v. Foster, supra, are met, that is: (1) if the prop- 
erty found in his possession had been stolen, ( 2 )  if this property is 
the same property which was stolen a t  the time and place that the 
property listed in the bill of indictment was stolen, and (3) if this 
property was found in his possession sufficiently soon after the theft 
to give rise to the presumption. If the above conditions are met, it 
is immaterial that the property found in the defendant's possession 
was not owned by the same person whose property he was charged 
with having stolen in the bill of indictment. 

The question remains in the present case, however, whether the 
time which elapsed from the date of the alleged theft until the date 
the property was found in the defendant Wiles Blackmon7s posses- 
sion was too great for the doctrine of possession of recently stolen 
property to apply. 

Justice Higgins in State v. Jackson, supra, stated: 

"Evidence or inference of gui!t arising from the unexplained 
possession of recently stolen property is strong, or weak, o r  
fades out entirely, on the basis of the time interval between the 
theft and the possession. The inference arising from the posses- 
sion of recently stolen property is described as 'the recent 
possession doctrine'. Possession may be recent, but the theft 
may have occurred long before. In that event, no inference of 
guilt whatever arises. Actually, the possession of recently stolen 
goods gives rise to the inference. The possession, in point of 
time, should be so close to the theft as to render i t  unlikely that 
the possessor could have acquired the property honestly. (Cit- 
ing cases)." 

111, 121 Whether the time elapsed between the theft and the  
moment when the defendant is found in possession of the stolen 
goods is too great for the doctrine to apply depends upon the facts 
and circumstances of each case. Among the relevant circumstances 
to be considered is the nature of the particular property involved, 
Obviously if the stolen article is of a type normally and frequently 
traded in lawful channels, then only a relatively brief interval of 
time between the theft and finding a defendant in possession may 
be sufficient to cause the inference of guilt to fade away entirely. 
On the other hand, if the stolen article is of a type not normally o r  
frequently traded, then the inference of guilt would survive a longer 
time interval. In either case the circumstances must be such as to 
manifest a substantial probability that the stolen goods could only 
have come into the defendant's possession by his own act, to exclude 
the intervening agency of others between the theft and the defend- 
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ant's possession, and to give reasonable assurance that possession 
could not have been obtained unless the defendant was the thief. 
State v .  Weinstein, 224 N.C. 645, 31 S.E. 2d 920; State v .  Holbrook, 
223 N.C. 622, 27 S.E. 2d 725. The question is ordinarily a question 
of fact for the jury. State v .  Whi te ,  196 N.C. 1, 144 S.E. 299. 

1131 In State v .  Holbrook, supra, an elapsed time of eleven days 
was held to have been too great for the doctrine to apply. In State 
v. Jones, 227 N.C. 47, 40 S.E. 2d 458, an elapsed time of from six- 
teen to twenty days was held too long. In the present case, approxi- 
mately twenty-seven days had elapsed from the date of the theft 
to the date the stolen wrench was found in the possession of the de- 
fendant, Wiles Blackmon. There was, however, in the present case 
the additional factor t,hat the stolen article found in his possession 
was of a most unusual nature. it was a handmade tool, the like of 
which the mechanic who made i t  had never seen before or since 
and which over a period of years he had used only once. It was not 
the type of tool in common use nor one which a person would norm- 
ally have occasion to acquire. The presumption that the possessor 
of recently stolen property is the thief "is a factual presumption 
and is strong or weak depending on circumstances-the tirne be- 
tween the theft and the possession, the type of property involved, 
and i t s  legitimate availability in the community." State v .  Raynes, 
272 N.C. 488, 491, 158 S.E. 2d 351, 354. (Emphasis added.) In  the 
present case defendant Wiles Blackmon was found in possession of 
a handmade special-purpose tool not normally available in the com- 
munity. There was also in the present case the fingerprint evidence, 
which tended to establish that Wiles Blackmon had been present a t  
the very time and place this unusual and unique tool had been 
stolen. Under the circumstances of this case, therefore, we do not 
believe i t  was prejudicial error for the court to have instructed the 
jury on the doctrine of possession of recently stolen property. 

We have examined the remaining assignments of error and find 
them without merit. In the trial of both defendants we find no 
prejudicial error. 

No error. 

MALLARD, C.J., and BRITT, J., concur. 
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ADAMS-MILLIS CORPORATION V. TOWN OF KERNERSVILLE, 
NORTH CAROLINA 

No. 6921SC357 

(Filed 17 September 1969) 

1. Municipal Corporations 5 2-- petition t o  review annexation ordin- 
ance - fai lure  t o  allege injury 

Petition to review annexation ordinance under G.S. 160-453.6 is not 
fatally defective in failing to allege specifically that petitioner will suffer 
material injury by alleged failure of municipality to comply with statu- 
tory procedures, particularly where the petition contains allegations from 
which material injury can be implied. 

8. Municipal Corporations § & annexation - municipa3ity of less 
t h a n  5000 - prerequisites 

I n  order for an area to be subject to annexation by a municipality 
under provisions of G.S. 160-453.4(c), not less than 60% of the lots and 
tracts in the area must be in actual use other than for agriculture, and 
not less than 60g0 of the acreage which is in residential use or is vacant 
must consist of lots and tracts of five acres or less in size. 

3. Municipal Corporations 5 2-- residential lots  - lots with pond ad- 
joining dwelling lots 

Lots containing a pond which were owned jointly by the owners of 
adjoining dwelling lots and were used as  an accessory to  the adjoining 
lots were properly classified as residential in determining whether an 
area met the 60% "use" test provided in G.S. 160-453.4(c). 

4. Municipal Corporations 3 2-- annexation - use test - considera- 
tion of landlocked lot  a n d  fronting lot  a s  single lo t  

Municipality properly classified a landlocked lot with its fronting lot 
in single ownership as  a single lot in determining whether an area met 
the 6070 "use" test provided in G.S. 160-453.4(c), such method being cal- 
culated to provide reasonably accurate results a s  required by G.S. 160- 
453.10. 

5. Municipal Corporations 5 2-- annexation - property in industrial 
use - l and  containing holding basin f o r  industrial waste  

In  a proceeding to annex territory pursuant to G.S. 160-453.1 et seg., 
respondent municipality properly classified as  in industrial use a 14.8 
acre tract adjoining the parking lot a t  petitioner's industrial plant, where 
the tract has been graded and grassed, and the tract contains a holding 
basin for industrial waste from petitioner's plant and underground sewer 
lines running to and from the basin. 

6. Municipal Corporations 5 2%- annexation report  - plans fo r  ser- 
vices - fai lure  t o  call f o r  significant increase in personnel 

In  a proceeding to annex territory pursuant to G.S. 160453.1 et seq., 
plans in the annexation report for extending garbage collection, fire pro- 
tection, police protection and street maintenance services to the area to 
be annexed are held to comply substantially with 6.8. 160-453.3, the plans 
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not being defective in failing to call for any significant increase in per- 
sonnel where the record is devoid of evidence showing any need for in- 
creased personnel. 

7. Municipal Corporations # annexation - irregularity in proce- 
dure - prejudice to petitioner 

Petitioner, a property owner in one area to be annexed, was not prej- 
udiced by irregularity in the ann~xation procedure whereby an amend- 
ment to the annexation report was riot submitted to the public 14 days 
prior to the public hearing, but was read a t  the outset of the public hear- 
ing, where the amendment related to annexation of an area which did 
not include petitioner's property and to plans for provision of water and 
sewer services, and petitioner did not except to the plans for such services. 

8. Municipal Carporations § 2-- simultaneous annexation of areas con- 
tiguous to each other 

G.S. 16-453.5(g) does not exclude the simultaneous annexation of sep- 
arate areas contiguous to the muricipality which are  also contiguous to 
each other, and if the areas to be annexed meet the slandards prescribed 
by statute, it does not matter that they are contignous. 

9. Municipal Corporations # % annexation ordinance - findings that 
area is developed for urban purposes 

Requirement of G.S. 160-4.53.5 (e) that annexation ordinance contain 
specific findings that the area to be annexed is developed for urban pur- 
poses is met by statement in the ordinance that  64.2 percent of the total 
number of lots in said area s r e  used for residcntial purposes, and 71.3 
percent of the total residential and u~idevcloped acreage consists of lots 
and tracts five acres or less in size. 

APPEAL by petitioner from Seay, J., 27 January 1969, Civil Ses- 
sion FORSYTH Superior Court. 

This is a proceeding for the extension of the corporate limits of 
the Town of Kcrnersville, North Carolina, pursuant to the provisions 
of G.S. 160-453.1 through G.S. 160-453.12. The population of the 
Town of Kernersvillc as of the ccnsus of 1960 was 2942. 

Annexation of seven individual areas was proposed. Petitioner 
is the owner of 38.S44 acres of land locatccl in Study Area No. Four, 
and i t  is this area which is the subject of this appeal. 

At a meeting held on 7 May 1968, continued to 9 May 1968, re- 
spondent's Board of Aldcrmen adopted a resolution stating the in- 
tent of respondcnt to extend its corporate limits to include certain 
designated areas, among which was Study Area No. Four. The 
resolution stated that a_ public hearing on the proposed annexation 
would be hcld on 10 June 1968, a t  which time annexation plans 
would be explained and property owners would be given the oppor- 
tunity to be heard. On 21 May 1968, the Board of Aldermen ap- 
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proved an annexation report and ordered that i t  be filed with the 
Town Clerk for availability to t,he public. 

Public hearing was held on 10 .Tune 1968. At the beginning of 
the hearing, the Mayor read certain recommended amendments to 
the annexation report. On 6 August 1968, an annexation ordinance 
was adopted which included Study Area No. Four. Effective date 
of the ordinance was 15 May 1969. 

On 5 September 1968, petitioner filed petition for review pur- 
suant to G.S. 160-453.6. 

On 19 September 1968, the Board of Aldermen adopted a resolu- 
tion that the amendments to the annexat,ion report which were read 
before the public hearing of 10 June 1968 be "held approved upon 
said date (10 June 1968)." 

By its petition, petitioner, inter nlia, alleged that i t  owns 38.844 
acres of land in Study Area No. Four, of which no more than 24.048 
acres are used for an industrial facility and that a t  least 14.796 
acres are unused except for a one-acre holding basin operated by 
respondent and that these acres are held for possible future de- 
velopment. The petitioner took the following exceptions to the an- 
nexation ordinance: 

"(a) The statutory procedure for annexation, as provided in 
North Carolina General Statutes, Section 160-453.5, was not 
followed, in that Section (g) thereof authorizes simultaneous 
annexation proceedings of two or more areas only where all 
areas are adjacent to the municipal boundary but are not ad- 
jacent to one another. Since Study Area No. Four is adjacent 
to Study Area No. Three, i t  is the position of the Petitioner 
that the proceedings to annex each of these two areas cannot 
be undertaken simultaneously. 

(b) The prerequisites to annexation specified in GS 160-453.3 
are not met, in t,hat the number of people to be employed by 
the Town of Kernersville for the purpose of providing police 
protection, fire protection, garbage collection, and street main- 
tenance service is to remain essentially unchanged according 
to the plans for extension and financing services into annexa- 
tion areas, as provided in the Annexation Report. Without sub- 
stantial increases in personnel, the Town of Kernersville will 
not be able to provide for extending police protection, fire pro- 
tection, garbage collection, and street maintenance service to 
the area to be annexed on the date of annexation on substan- 
tially the same basis and in tlhe same manner as such services 



N.C.App.1 FALL SESSION 1969 81 

are provided within the rest of the municipality prior to annex- 
ation, as required by GS 160-453.3 (3) .  

(c) The provisions of GS 160-453.4(c), requiring that  the area 
to be annexed be developed for urban purposes, have not been 
met, in that  only 55.1% of the total number of lots and tracts 
in said area are used for residcntial, commercial, and industrial 
purposes, and only 56.8% of the total of rcsidential and unde- 
veloped acreage consists of lots and tracts five acres or less in 
sizc . . . (the schedule showing allegcd number of lots and 
tracts, their alleged use, acreage, percentage of total residential 
and undeveloped acreage in lots and tracts 5 acres or less, etc., 
omitted). 

(d) The Petit,ioner is informed and believes, and, therefore, 
alleges that  the Town of Kernersville has applied to  the United 
States Govcrnment for funds to provide some of the services to 
be rendcred by the Town of Kcrnereville in the areas to be an- 
nexed, and because of fiscal restraint being imposed by the 
United States Congress, i t  is questionable whether the money 
applied for will become available." 

The petitioncr prayed '(that the ordinance relating to the an- 
nexation of Study Arca No. Four be declared null and void, that the 
Town of Kerncrsville be enjoined from annexing the Petitioner's 
lands, as dcscribed hercin, until July 1, 1971, and that  the Court 
take such further action and %rant such other and furthcr rclief 
as may be proper." 

Respondent answered admitting petitioner's ownership of 38.844 
acres of land in Study Area No. Four, admitting thc adoption of 
the ordinance, denying a11 other material allegations, and praying 
that  the appeal be dismissed for that  "the law does not provide that 
the Superior Court may declare the Annexation Ordinance null and 
void; that  the law docs not provide that  the Town of Kernersville 
may be enjoined from annexing the petitioner's land until July 1, 
1971, but only during the pendency of this appeal;" and furthcr 
that  the Town has complicd with the applicable law and "the pe- 
titioncr has not or will i t  (sic) not suffer any injury by reason of 
the matters and things set forth in its petition." Attached to the 
answer arc the documents required by statute. 

B y  leave of court petitioner amended its petition to allege that 
amendments were made to t>he annexation report dated 21 May 
1968, which wcre not made available to the public for 14 days 
prior to the public hearing as required by law; that  petitioner and 
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other interested residents had no notice of changes and were without 
full facts upon which to base a decision as to whether to appear a t  
the hearing and what position to take. It prayed that an order issue 
staying the effectiveness of the ordinance as to Study Area No. Four 
pending the outcome of judicial review of the ordinance; that an 
order issue remanding the proceedings to the Board of Aldermen 
to make the annexation report as amended available to the public 
and that another public hearing be held pursuant to the provisions 
of G.S. 160-453.5. By leave of court the petition was further amended 
to pray "that the annexation ordinance be remanded to t,he Board 
of Aldermen of the Town of Kernersville for compliance with the 
annexation statute and, if necessary, amendment of boundaries." 

The matter was heard by Judge Seay without a jury. He found 
facts, made conclusions of law, and affirmed the annexation ordi- 
nance without change. Petitioner appealed. The order was entered 
6 February 1969. On 1 May 1969, petitioner filed application for 
the entry of an order staying the operation of the ordinance as to 
Study Area No. Four pending thc final determination of the cause 
by this Court, or until further order of the Superior Court. From 
an order entered denying the application, petitioner excepted and 
appealed. 

Womble, Carlyle, Sandridge & Rice, by E. Lawrence Davis, for 
petitioner appellant. 

R. Kason Keiger for respondent appellee. 

111 Respondent, as is its right, has filed in this Court a demurrer 
ore tenus asserting that the petition as originally filed and as 
amended does not state a cause of action in t,hat there is no allega- 
tion that petitioner will suffer or believes i t  will suffer material in- 
jury by reason of the alleged failure of respondent to comply with 
the statutory procedure. 

G.S. 160-453.6 (a) provides that l' [w] ithin thirty days follow- 
ing the passage of an annexation ordinance under authority of this 
part, any person owning property in the annexed territory who shall 
believe that he will suffer material injury by reason of the failure 
of the municipal governing board to comply with the procedure set 
forth in this part or to meet the requirements set forth in § 160- 
453.4 as they apply to his property may file a petition in the su- 
perior court of the county in which the municipality is located seek- 
ing review of the action of the governing board.'' Subsection (b) 
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provides "Such petition shall explicitly state what exceptions are 
taken to the action of the governing board and what relief the pe- 
titioner seeks." The original petition as amended clearly sets out 
petitioner's exceptions and the prayer for relief as amended brings 
the relief requested within the relief allowed by the statute. G.S. 
160-453.6 (g) . 

While i t  may be conceded that the better practice would be to 
allege specifically that petitioner will suffer material injury by 
reason of the failure of respondent to comply with the statutory 
procedures, we do not believe that failure to do so in this case is 
fatal, particularly since the petition contains allegations from which 
material injury can be implied. See Eheinhardt v. Yancey, 241 N.C. 
184, 84 S.E. 2d 655. It, is obvious that respondent has not been 
prejudicially misled by the failure of petitioner to allege specifically 
that it will suffer material injury. Indeed in its answer, respondent 
categorically denies material injury by averring "the petitioner has 
not or will i t  (sic) not suffer any injury by reason of the matters 
and things set forth in its petition." See 1 McIntosh, N.C. Practice 
2d, (1969 Supp.) § 1194. We think the original petition as amended 
is sufficient to withstand demurrer. Demurrer is overruled. 

Petitioner has brought forward 14 assignments of error covering 
some 57 exceptions. 

Twenty-seven exceptions, embraced in assignments of error Nos. 
9 and 10, are directed to the contention that Study Area No. Four 
does not meet the requirements of G.S. 160-453.4(c) which requires 
that the area to be annexed be developed for urban purposes. This 
section of the statute defines an area developed for urban purposes 
as "any area which is so developed that a t  lease sixty per cent 
(60%) of the total number of lots and tracts in the area a t  the 
time of annexation are used for residential, commercial, industrial, 
institutional or governmental purposes, and is subdivided into lots 
and tracts such that a t  least sixty per cent (60%) of the total acre- 
age, not counting the acreage used a t  the time of annexation for 
commercial, industrial, governmental or institutionaI purposes, con- 
sists of lots and tracts five acres or less in size." 

[2] The statutory standard consists of two tests for determining 
availability of an area for annexation: (1) the use test, which re- 
quires that not less than 60% of lots and tracts in the area must be 
in actual use, other than for agriculture, and (2) the subdivision 
test, which requires that not less than 60% of the acreage which is 
in residential use, if any, and is vacant must consist of lots and 
tracts of five acres or less in size. Both tests must be met in order 



84 I N  T H E  COURT OF APPEALS [6 

for an area to meet the statutory standard. Lithium Corp. v. Bess- 
emer City, 261 N.C. 532, 135 S.E. 2d 574. 

13, 41 Petitioner earnestly contends that  the court erred in find- 
ing as a fact that Study Area No. Four is developed for urban pur- 
poses. It contends that the use test is not met because certain lots 
were erroneously classified as in use for residential purposes which 
should have been classified as vacant and not in use. It appears 
from the evidence that the respondent used county tax maps and 
records and aerial photographs as  approved by G.S. 160-453.10. The 
expert witness who testified for respondent testified that there are 
several methods which can be used in determining what is a lot in 
making an appraisal of an area to be annexed. One is to count each 
numbered lot separately. Another is to consider a landlocked lot as 
part of the lot in front of i t  and group the two lots-the land- 
locked lot and the one providing i t  with access to a street - as be- 
ing a single lot. A third method would be to consider a group of lots 
in single ownership and used for a single purpose as being a tract 
within the meaning of the statute, and count tracts rather than lots. 
The evidence tended to show that the area qualified under any of the 
above methods but that the method, the results of which were ac- 
tually used, was the method by which a landlocked lot was con- 
sidered as part of its fronting lot and all other lots counted separately. 
It appears to us that any one of the methods would be "calculated to 
provide reasonably accurate results" as required by G.S. 160-453.10. 
Petitioner contends that a lot cannot be classified as being in resi- 
dential use unless i t  contains a habitable dwelling unit. G.S. 160- 
453.9(2) defines " [u] sed for residential purposes" as  meaning "any 
lot or tract five acres or less in size on which is constructed a 
habitable dwelling unit." Lots 5, 6, 7, 8, 9, 10, 11 and 12 in Tax 
Block 2122 were classified as in residential use. It appears from the 
evidence that these lots contain a pond and that the pond is in the 
rear of lots 1, 2, 3 and 4. The pond lots are owned jointly by the 
owners of lots 1, 2, 3 and 4. They were considered as being an ac- 
cessory use to the dwellings on lots 1 and 2 and 3 and 4 as "being 
sort of like a fish pond, or a lily pond beside somebody's house." 
We do not deem this an unreasonable result nor a result not within 
the intent of the legislature in its definition. To adopt the interpre- 
tation contended for by petitioner would result in unreasonable and 
absurd applications. For example: If A owned two lots, each having 
a 75-foot frontage, and he constructed his residence on one lot and 
landscaped the other with a pond, shrubbery, etc., surely i t  would 
be less than reasonable to classify the lot containing the dwelling as 
in residential use and the other lot as not in residential use. Nor do 
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we think i t  unreasonable and beyond the statutory definition to 
classify a landlocked lot and its fronting !ot in single ownership as 
a single lot in residential use. 

Respondent concedes that i t  erroneously classified lot 13R in Tax 
Block 5409 as in residential use. There is nothing in the record in- 
dicating, nor do the exhibits disclose, the area of lot 13R, nor does 
petitioner contend that this lot, standing alone, if reclassified cor- 
rectly as  not in use would render the area ineligible for annexation. 

[S] Petitioner further contends that the 14.796-acre tract owned 
by i t  was erroneously classified as in industrial use. According to the 
annexation report, the total residential and undeveloped acreage in 
Study Area No. Four was 57.7 acres, that the acreage in lots and 
tracts five acres or less in size was 41.2 acres, and that the per- 
centage in lots and tracts five acres or less in size was 71.3%. Re- 
spondent concedes that if the 14.796-acre tract located south of pe- 
titioner's plant and parking lot were classified as not in use, the 
percentage of acreage in residential use and vacant use in lots and 
tracts five acres or less in size would be reduced to 41.2%, thus 
clearly making Study Area No. Four ineligible for annexation. 

Petitioner owns approximately 38 acres in Study Area No. Four. 
It does not question the classification as in industrial use of any of 
the acreage other than the 14.796 acres which i t  claims should be 
classified as not in use for industrial purpose. 

Petitioner's witness testified that the 14.796 acres were not used 
for industrial purposes. However, he further testified that that par- 
ticular portion of petitioner's property lies south of and adjoins the 
parking lot which itself lies immediately south of petitioner's finish- 
ing plant. H e  testified that that portion of petitioner's property is 
not landscaped as is the area immediately surrounding the plant; 
that the 14.796-acre tract has been graded and that grass has been 
planted and i t  is mowed occasionally. On the 14.796-acre portion 
is a holding basin which receives the industrial waste from the plant. 
(On cross-examination.) The industrial waste gets to the basin by 
gravity through underground sewer lines. The holding basin is be- 
tween one-half and three-quarters of an acre and there is a con- 
crete ditch surrounding it. The holding basin is located in the 
proximity of the center of the 14.796-acre tract. A sewer line leads 
from underneath the parking lot across a portion of the area in con- 
troversy to the holding basin. Another underground line runs from 
the basin across another portion of the 14.796-acre tract to con- 
nect with the city sewer system. 

Respondent's witness testified that immediately to the south of 
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the holding basin is a wooded section containing approximately 3.65 
acres and that if that portion of the 14.796 acres were classified as  
not in industrial use, the area would still qualify for annexation. 

Appellant relies on R. R. v. Hook, 261 N.C. 517, 135 S.E. 2d 562. 
There the crucial question was the proper classification of a 13.747- 
acre tract owned by Ideal Industries, Inc. About one-t,enth (1.4 
acres) of the tract was used for parking. It had no buildings or 
structures of any kind on it. Although the plant and buildings of 
Ideal Industries were located in the area to be annexed, they were 
on tracts and lots which did not adjoin the 13.747-acre tract and, 
apparently from the evidence, were across the road. At the time of 
the adoption of the ordinance i t  had not been graded and was used 
for a "cow pasture". At the time of the adoption of the ordinance 
there was no use whatever being made of the land by Ideal Indus- 
tries. This case is clearly factually distinguishable. 

We think the court's finding that Study Area No. Four was de- 
veloped for urban purposes is sufficiently support,ed by the evidence 
and does not constitute error. 

[6] Petitioner, by assignment of error KO. 11, next contends that 
the annexation report does not comply with G.S. 160-453.3 in that 
i t  does not contain adequate plans for extending garbage collection, 
fire protection, police protection, and street maintenance service to 
the area to be annexed on substantially the same basis and in the 
same manner as such services are provided within the rest of the 
municipality prior to annexation. 

The portions of the annexation report questioned by this as- 
signment of error are set out verbatim: 

"B. POLICE SERVICE 

1. EXTENSION. Police protection will be extended im- 
mediately upon the effective date of annexation into all areas 
annexed. 

The present police force was recently increased to six men op- 
erating two radio-equipped patrol cars and a three-wheeled 
cycle which is also radio equipped. Approximately 23 miles of 
streets are patrolled 24 hours a day with patrol cars dispatched 
by a base radio station which is manned also around the clock. 
The six proposed annexation areas will add approximately 10 
miles of new streets which are largely residential in character. 
The present police force will be able to patrol and provide police 
protection in the six proposed annexation areas a t  the same level 
now provided inside the Town. 
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2. FINANCING. The only additional cost anticipated as 
a direct result of annexation will be increased vehicle operat- 
ing expense. Since patrol activity is necessarily most intensely 
provided in the commercial areas, the increase in operating 
expense will not be directly proportional to the additional 
street mileage in the annexation areas. It is estimated that 
present vehicle operating costs of approximately $4,000.00 (in- 
cluding depreciation) will be increased by 20 percent or $800.00. 
This additional expense will be financed from additional ad 
valorem tax revenue from the six proposed annexation areas. 

C. FIRE PROTECTION SERVICE 

1. EXTENSION. All areas to be annexed will begin to 
receive fire protection from the Town fire department immedi- 
ately on the effective date of annexation. The present fire in- 
surance rating classification for the Town is NB7 and all resi- 
dential property annexed will come under this classification. 
Fire protection is provided by a volunteer fire department man- 
ned by two full time paid firemen and sixteen volunteers and 
equipped with one 1,000 gpm pumper engine and two smaller 
standby pumpers. Specifications have been prepared and bids 
will be invited for a new additional pumper engine immediately 
following the adoption of the 1968-69 budget. A mutual aid con- 
tract now exists with the Beeson's Crossroads Fire District in 
areas outside the Town where hydrants are available. 

Planned improvements in the Town water system, primarily 
increased elevated storage and larger trunk mains, will also im- 
prove the Town's overall fire protection status. It is anticipated 
that these improvements will allow an improvement in fire in- 
surance classification from NB7 to NB6. 

2. FINANCING. The new pumper engine will cost ap- 
proximately $20,000.00. This expense will be met in part from 
reserves in the Equipment Trust Fund and in part from ad 
valorem taxes. No significant increase in annual operating cost 
is anticipated directly related to annexation. 

D. STREET MAINTENANCE 

1. EXTENSION. Town maintenance of all streets fall- 
ing under its responsibility in the areas to be annexed will begin 
immediately upon the effective date of annexation. An addi- 
tional 4.7 miles of streets are involved; 16.5 miles are now main- 
tained inside the Town. Street maintenance is performed by the 
General Public Works crew which includes one foreman, one 
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equipment operator and five general laborers. Equipment avail- 
able for street maintenance includes a grader, a front end loader, 
a backhoe with front end loader, a tar  machine, a rollcr, and 
two dump trucks. An additional dump truck, costing approxi- 
mately $4,500.00 will be required to properly maintain the ad- 
ditional street mileage. 

2. FINANCING. Funds for increased street maintenance 
costs will come from ad valorem taxes in the annexation areas 
and increased Powell Rill revenue as a result of annexation. 
The additional cost for street maintenance is estimated at  ap- 
proximately $6,000.00 based upon the amount of additional 
street mileage compared to the prescnt mileagge for which the 
Town is responsible. 

* * * 
F. GARBAGE COLLECTION 

1. EXTENSION. Collection of garbage in the annexation 
areas will begin inlmediatcly on thc effective date of anncxa- 
tion. The Town garbage collection service is provided by two 
three-man crcws operating MB type packer trucks. Rcsiden- 
tial pickups are made twice wcckly, either Mondays and Thurs- 
days or Tuesdays and Fridays. In addition, limbs and other 
bulky refuse brought to the strcct are picked up Wednesdays 
and Saturday mornings as requested. Commercial and indus- 
trial establishments receive pickup service as required. An ad- 
ditional, more efficient type, packer will be needed leaving one 
of the prescnt units available as a standby unit and for possible 
use as a leaf collector. One additional man will be needed as a 
standby helper and as an assistant a t  the landfill operation. 

The landfill is available for use by Town residents a t  no charge 
when a permit has been obtained from the Town office. 

2. FINANCING. I t  is estimated that 10 miles of addi- 
tional strect mileage in the annexation areas will increase ve- 
hicle operating costs by approximataly 50 percent over the 
present cost of $3,300.00, or by approxin~ately $1,650.00. The 
new packer truck will cost approximately $13,000.00 and the ad- 
ditional man about $4,00.00. The increased operating cost of 
$5,650.00 and the new packer will bc financed from ad valorem 
taxes in the six annexation areas." 

We are of the opinion that these plans are in substantial compli- 
ance with the statute and are adequate. Pctitioner contends that the 
plans are defestive in that they do not call for any significant in- 
crease in personnel. The record is devoid of any evidence showing 
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any need for increased personnel. This assignment of error is over- 
ruled. 

[7] Assignments of error Nos. 8, 12 and 16 are directed to the 
failure of the annexation proceedings completely and substantially 
to comply with statutory requirements. 

G.S. 160-453.3 requires that a municipality desiring to annex 
areas pursuant to the authority given by the statute, shall, prior to 
the public hearing, prepare a report setting forth plans for extending 
services to the areas to be annexed. G.S. 160-453.5(c) provides that 
"[al t  least fourteen days before the date of the public hearing, the 
governing board shall approve the report provided for in § 160-453.3, 
and shall make i t  available to the public a t  the office of the mu- 
nicipal clerk. In  addition, the municipality may prepare a sum- 
mary of the full report for public distribution." Here the annexa- 
tion report was prepared, approved, and made available to the pub- 
lic, all in accordance with the statute. The petitioner contends, how- 
ever, that the procedure is fatally defective for that the report wm 
amended and the amendment was not submitted to the public 14 
days prior to the hearing. G.S. 160-453.5(e) provides that "[tlbe 
municipal governing board shall take into consideration facts pre- 
sented a t  the public hearing and shall have authority to amend the 
report required by § 160-453.3 to make changes in the plans for 
serving the area proposed to be annexed so long as such changes 
meet. the requirements of 160-453.3." Nowhere does the statute 
require a second public hearing after amendment. While i t  may be 
that the statute does not contemplate amendment to the annexation 
report after filing for public use and prior to the hearing, we do not 
perceive how petitioner has been prejudiced. The amended report 
was read a t  the outset of the public hearing. The record discloses 
that the major changes were the deletion of Study Area No. Two 
and changes with respect to providing water and sewer services. 
The original petition and amendments thereto do not take excep- 
tion to the furnishing of water and sewer services. We are of the 
opinion that this irregularity in procedure, if any i t  is, did not con- 
stitute prejudicial error against the appellant in this case. 

E8] Petitioner presented evidence which was not contradicted that 
Study Area No. Four and Study Area No. Thrce are contiguous and 
that they were being annexed simultaneously. We assume, although 
the record is silent as to this, that no property owner in Study Area 
No. Three has petitioned the Superior Court for review. G.S. 160- 
453.5 (g) provides : "Simultaneous Annexation Proceedings. - If a 
municipality is considering the annexation of two or more areas 
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which are all adjacent to the municipal boundary but are not ad- 
jacent to one another, i t  may undertake simultaneous proceedings 
under authority of this part for the annexation of such areas." 

Petitioner argues that  this section of the statute must be inter- 
preted to exclude annexation of areas contiguous to the municipality 
which are also contiguous to each other. We do not agree. G.S. 
160-453.4 is entitled "Character of area to be annexed" and pro- 
vides 

"(a)  A municipal governing board may extend t,he municipal 
corporate limits to indude any area which meets the general 
standards of subsection (b) ,  and which meets the requirements 
of subsection (c). 

(b) The total area to be annexed must meet the following 
standards: 

(1) It must be adjacent or contiguous to the municipali- 
ty's boundaries a t  the time the annexation is begun. 

(2) At least one eighth of the aggregate external bound- 
aries of the area must coincide with the municipal boundary. 

(3) No part of the area shall be included within the bound- 
ary of another incorporated municipality. 

(c) (requires that  the area must be developed for urban 
purposes.) 

(d) (not applicable.) " 
We are of the opinion that  if the areas to be annexed meet the 

standards prescribed, i t  does not matter whether they be contiguous. 
G.S. 160-453.5(g) simply alleviates the necessity for separate annex- 
ation proceedings where areas to be annexed are adjacent to  the 
municipality but not adjacent to each other and specifically pro- 
vides that  annexation procedures may be simultaneously instituted 
and carried forward. We note that the evidence here was that had 
Area 3 and Area 4 been consolidated as one area, i t  still would have 
qualified for annexation. The reason for two separate areas is not 
apparent from the record, nor do we think the motive therefor ma- 
terial. 

[9] Petitioner further contends that the ordinance contains no 
specific findings that the area to be annexed is developed for urban 
purposes as required by G.S. 160-453.5(e). The section of the ordi- 
nance attached states "d. The area to be annexed is developed for 
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urban purposes in that 64.2 percent of the total number of lots and 
tracts in said area are used for residential purposes, and 71.3 per- 
cent of the total of residential and undeveloped acreage consists of 
lots and tracts five acres or less in size." In  addition, the ordinance 
specifically stated that the annexation report was on file in the office 
of the Clerk for public inspection. We are not unmindful of Hzmtley 
v. Potter, 255 N.C. 619, 122 S.E. 2d 681. There the annexation re- 
port and the ordinance merely stated, in identical phraseology, 
". . . the area to be annexed is in the process of being developed 
for urban purposes and, as such, more than 60% of same is in use 
for residential, commercial, industrial, institutional or governmental 
purposes and that a t  least 60% of t,he total acreage, not counting 
the acreage used on the aforementioned date for commercial, indus- 
trial, governmental or institutional purposes, consists of lots and 
tracts five (5) acres or less in size." The Court noted that the record 
contained no other finding as to whether the area was developed for 
urban purposes, but that it merely adopted the definition as the 
only showing relative to the nature of the area. The map in the 
record did not show on what lots or tracts houses or buildings were 
located, nor was the method of calculation shown, nor were the ac- 
tual percentages of development shown. Here these objections are 
not present. We think the ordinance in this case sufficiently com- 
plies with the statute. 

The annexation proceedings, in our opinion, substantially com- 
plied with the statutory requirements, and these assignments of error 
are overruled. 

We do not deem i t  necessary or practical to discuss each of the 
remaining assignments of error in seriatim. We have carefully ex- 
amined the pleadings, the documentary and oral evidence introduced 
in the Superior Court and we find no prejudicial error in the pro- 
ceedings in the Superior Court which would justify disturbing the 
result thereof. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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IIER HUSBAND. E x  PARTE v. IREDELL COUNTY BOARD OF EDUCA- 
TION 

No. 6922SC457 

(Filed 17 September 1969) 

1. Partition g 10-- action to void clerk's order of sale- fraud by at- 
torney - evidence 

In  a hearing to declare void clerk's order of sale in a partition pro- 
ceeding, movants' evidence was insufficient to support a finding that the 
order of sale was fraudulent on the ground that the attorney who pur- 
ported to represent the selling petitioners actually represented the pur- 
chaser, a county board of education, there being no evidence that the attor- 
ney represented the board a t  the time it became the purchaser, or that the 
attorney or any individual member of the board profited by the transaction, 
or that the price paid was less than the full value of the property sold. 

2. Judgments 3 30- attack on judgments - fraud -motion in the 
cause or independent action 

If there has been fraud in obtaining a judgment, the court may set it  
aside upon motion if the action is still pending; but if the action is ended 
by a final judgment, an independent action to impeach the judgment must 
be instituted. 

3. Partition 3 10- action to void clerk's order of sale - fraud - mo- 
tion in the cause 

Trial court properly dismissed motion in the cause made in 1967 to set 
aside for fraud clerk's order of sale of land in partition proceedings 
which had been terminated in 1923 by the order of sale, since the statutory 
exception which permitted an attack for fraud in such case by motion in 
the cause was repealed by Ch. 719, 5 2, of the Session Laws of 1949, 
effective 1 January 1950. 

4. Partition g 10; Judgments g 17- action to void clerk's order of 
sale - att~rney'~ lack of authority to file partition proceedings - 
jurisdiction - void judgment 

If the attorney who purported to represent petitioners in filing e s  
parte partition proceedings actually had no authority to do so, and if the 
petitioners had done nothing to ratify the proceedings, the clerk's order 
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of sale and the deed executed pursuant thereto would be subject to attack 
by motion in the cause, and the jurisdiction apparently acquired over pe- 
titioners by the filing of the petition would have been in fact lacking and 
the judgment rendered thereon a nullity. 

5. Jud-ments 3 30- a.ttack for fraud - void judgment 
If a fraud is perpetrated on the court whereby jurisdiction is apparently 

acquired when jurisdiction is in fact lacking, judgment rendered by the 
court is a nullity and may be vacated on motion in the cause. 

6. Partition § 10- attack on clerk's order of sale - attorney's lack of 
authority to file partition proceedings - evidence 

In a hearing upon motion in the cause to declare void clerk's order of 
sale in a partition proceeding on the ground that the attorney who pur- 
ported to represent the movants in filing the ex parte partition proceed- 
ings in 1923 had no authority to act, trial court properly found the clerk's 
order of sale to be regular, where the testimony of the movants that they 
had not authorized the attorney to file the proceedings in their behalf 
was contradicted by notations on the record that each of the movants in  
1924 and 1931 respectively had received from the clerk her proportionate 
share of the sale proceeds. 

7. Attorney and Client 5 3- scope of attorney's authority-pre- 
sumption 

There is a presumption in favor of an attorney's authority to act for 
any client whom he professes to represent. 

8. Judicial Sales § 6- validity of sale - duty of purchaser 
In  the absence of fraud or the knowledge of fraud, the purchaser a t  

a judicial sale is required only to look a t  the proceeding to see if the court 
had jurisdiction of the parties and of the subject matter and if the 
judgment on its face authorized the sale. 

9. Partition § 10; Judicial Sales 3 6- action to void clerk's order 
of sale - rights of purchaser - fraud 

In a hearing upon motion in the cause to declare void clerk's order of 
sale in a partition proceeding on ground that the attorney who purported 
to represent the movants a t  the proceeding had no authority to act, the 
rights of the purchaser a t  the sale will be protected against direct or 
collateral attack in the absence of fraud or knowledge of fraud on his 
part, and this is so even thougk! movants a re  able to establish the 
attorney's lack of authority. 

APPEAL by movants from Ervin, J., May 1968 Session of IREDELL 
Superior Court. 

This is an appeal from an order of the Superior Court dated 6 
May 1969 overruling a motion in the cause to declare void an order 
of sale signed by the clerk of Superior Court of Iredell County, 
N. C., in a special proceeding for sale of land on petition for parti- 
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tion, dated 13 Scpt'ember 1923 and approvcd by the resident judge 
on 14 September 1923. 

On 13 September 1923 Hessie Blankcnship filed a petition with 
the clerk of Superior Court of Iredel! County to be appointed next 
friend for nine named infant owners of undivided interests in a de- 
scribed two-acre tract of land. The petition alleged that a sale of the 
land was desirable and a special procceding was necessary for that  
purpose, that  persons closely connected with the infants were in- 
terested in the results of the special proceeding and for that  rcason 
the pctitioner had been requested to apply for appointment as next 
friend, and that the pctitioner had no interest whatever in the resuIt 
of the special proceeding exccpt to see that the rights of thc infants 
were protccted in the event of hcr appointment as their ncxt friend. 
On this petition the clcrk of Superior Court signed an order on 13 
September 1923 finding the pctitioncr to be a fit and suitable person 
to a r t  as next friend of the infants. On the same date an ex p a r k  
petition to sell the two-acre tract for partition was filed in the office 
of the clerk on behalf of the ninc infants, acting by their ncxt friend, 
and on bchalf of a large numbcr of other namcd persons. I n  sub- 
stance the petition alleged: That  ninetccn of the petitioncrs, desig- 
natcd by namc and including the ninc infants, owned remaindcr in- 
terests in the land in question as tenants in common, subject to the 
dower rights of one of the petitioners; that  said ninetcen persons each 
owned fractional shares as set forth in the petition; that  the pe- 
titioners desired to hold their interests in said land, or the proceeds 
thereof, in severalty; that actual partition could not be made with- 
out injury becausc of the smallness of the tract and thc number of 
tenants in common and that  a sale would be more advantageous to 
all parties; that  the County Board of Education of Iredcll County 
desired to purchase the land for the purpose of erecting a school 
building thereon, which would bc of advantage to petitioners as 
thcy owned other lands in thc vicinity; that the County Eoard of 
Education had offcrcd to purchase said land a t  private sale for the 
sum of $100.00 and the petitioncrs considered this to be a fair and 
reasonable price and all thc land was reasonably worth and "more 
probably than it would bring if offered for sale a t  public auction." 
The petition was signed by .John A. Scott, .Jr., attorney for peti- 
tioners. 

On 13 September 1923 the clcrk of Superior Court entered an 
order reciting that  the petition came on to be heard bcfore him 
upon evidence offered; that  i t  appeared to the court that  all parties 
necessary and proper to the action were legally bcfore the court; 
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that  the land describcd in the petition could not be actually divided 
without injury to the parties interested and a sale would be more 
advantageous to all parties; that  the County Board of Education 
of Iredell County had offered to purchase the land for the purpose 
of acquiring a school site and had offered to pay the sum of $100.00 
in cash and the costs of procuring titlc; and that  the petitioners con- 
sidered this offer a fair and reasonable price Tor the land and recom- 
mended that  the same be accepted. The order found as a fact that 
the price offered was "as much or more than said land would bring 
if sold a t  public auction," and thereupon ordered that  the sale to 
the County Board of Education a t  private sale for the sum of 
$108.00 cash be approved and confirmed and appointed John A. Scott, 
Jr., commissioner to execute and deliver deed. 

On 14 Septcmber 1923, B. F. Long, resident judge of Superior 
Court, signed an order ratifying and confirming the order of the 
clerk. As authorized in the ordcr, John A. Scott, Jr., as commissioner, 
executed and delivercd decd conveying the two-acre tract of land to 
the Board of Education of Iredell County, and filed his settlement 
with the clerk of Superior Court, showing receipt by him from the 
County Board of Education of the sum of $100.00 to be distributed 
in certain stated amounts among the petitioners. Notations on this 
settlement indicate that disbursement of the purchase price was made 
anlong the petitioners in the amounts stated on various dates from 
19 January 1924 to 22 July 1931, except for certain portions total- 
ing $20.70, which were nntcd to have escheated to the University of 
North Carolina in 1945 and 1965. 

On 9 November 1967 a motion in the cause was filed by attor- 
neys representing certain of the original petitioners and other per- 
sons alleged to have succeeded as hcirs a t  law or as purchaser to the 
interests of certain of the original petitioners. This motion referred 
to  the 1923 proceedings and alleged that nonc of the parties having 
an interest in the land had been summoned or notified of the pc- 
tition filed therein for t,he sale of their land; that  a school building 
known as "Chestnut Grove Public School" was situated on the 
land; that  on 9 October 1967 the Iredell Board of Education posted 
a notice to  sell the school property, and only after this notice was 
posted did the moving parties know that  the Board of Education 
purported to have any interest in the land "exccpt the use of the 
same for school purposes"; that the purported parties to the special 
proceeding had a t  no time givcn attorney John A. Scott, Jr., per- 
mission to file a petition for sale of their property; and that  a salc 
of the property under the facts and circumstances set forth consti- 
tuted a taking of their property without notice as prohibited by thc 
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due process clause of the Federal Constitution. The motion prayed 
that the order of sale which had been entered by the clerk of Su- 
perior Court dated 13 September 1923 be declared null and void and 
that the Iredell County Board of Education be restrained from sell- 
ing the land. Notice of the filing of this motion was served on the 
County Board of Education on 13 November 1967. 

On 6 December 1967 attorneys for the movants filed a motion to 
be permitted to amend their previous motion, alleging that since the 
filing of the same they had discovered two facts pertinent to their 
motion, to wit: That Hessie Blankenship, the next friend of the 
minor petitioners, was the secretary for attorney John A. Scott, Jr., 
and a t  the time of filing the petition in 1923 the said John A. Scott, 
Jr., was acting as attorney for the Iredell County School Board and 
also as attorney for the petitioners. Pursuant to an order allowing 
their motion to amend, an amended motion was filed on 29 De- 
cember 1967, in which i t  was alleged that a t  the time the petition 
for partition was filed in 1923 John A. Scott, Jr., was attorney for 
the Iredell County Board of Education and purported to act on be- 
half of the petitioners, when in fact he had no authority to represent 
the petitioners; that the fact that he held himself out as attorney 
for petitioners and for the Iredell County School Board constituted 
a conflict of interest which was known by the Iredell County Board 
of Education; that the whole transaction was known by the clerk 
of Superior Court of Iredell County, by John A. Scott, Jr., and his 
staff, and by the Iredell County Board of Education; and that 
Hessie Blankenship, the next friend appointed to protect the in- 
terests of the minor children, was secretary for John A. Scott, Jr. 
The amended motion prayed that the order of sale dated 13 Sep- 
tember 1923 be declared null and void and that the Board of Edu- 
cation be restrained from selling the land. 

The motion came on for hearing a t  the May 1968 Session of 
Iredell Superior Court. At this hearing two of the movants, who 
were among the parties named as petitioners in the 1923 proceed- 
ings, testified they had not authorized attorney Scott to file any 
petition in their behalf for division of the land in question and had 
never received any money for their respective interests in the land. 
This evidence was contradicted by the record in the clerk's office 
showing the commissioner's settlement of the proceeds from the par- 
tition sale, which indicated that one of these witnesses had been paid 
her share of the sales proceeds on 8 March 1924 and the other had 
been paid her share on 22 July 1931. 

The movants also called as a witness Hessie Blankenship, who 
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testified that in 1923 she was secretary for attorney Scott, who had 
died in 1950; that she did not remember whether in 1923 he per- 
formed any services for the Iredell County Board of Education, but 
she recalled he did do some work for the Board some years later. 

Evidence was also introduced to show that Charles Alexander, 
father of the petitioners in the 1923 proceedings, had formerly been 
owner of a large tract of land of which t,he two acres in question 
were a part; that together with other local citizens he had had the 
site in question "stepped off for a school"; that the parents in the 
community raised money and paid $75.00 for an old building, and 
the school was started when the old building was moved on the land 
about 1923; that Charles Alexander died prior to the filing of the 
1923 partition proceedings; that subsequently, about 1925 or 1926, 
a new frame schoolhouse was built on the site; and that in 1951 or 
1952 the school board erected a brick building on the land. One of 
the movants testified that the school board got control of the prop- 
erty ('by wanting somewhere to build a school and my folks just let 
them use i t  as long as i t  was used for school purposes; when i t  was 
not used for school purposes i t  was to go back to the Alexander 
estate." 

The parties stipulated that the court might enter an order out 
of term and out of district, and on 6 March 1969 the judge entered 
an order finding as facts that the order of sale entered in the par- 
tition proceedings on 13 September 1923 was regular and had been 
duly confirmed by the resident superior court judge; that there was 
no evidence of fraud on the part of any of the parties concerned, 
particularly no evidence on the part of attorney Scott, the Iredell 
County Board of Education, or any of its agents, or any others; 
that the Iredell County Board of Education obtained a deed to the 
property which was regular on its face and thereafter improved, 
used and maintained t.he property for school purposes continuously 
for many years; that the deed contained no reversionary clause nor 
any other reservations pertaining to title. On these findings of fact 
the court denied the motion. Subsequently, the court amended its 
order denying the motion in order to change the date thereof to 
read "6 May 1969." From the order as amended, rnovants appealed. 

Nivens & Broum, by W .  B. bTivens, for movants. 

Chamblee & Nash, by Fred G. Chamblee, for respondent, Iredell 
County Board of Education. 



98 I N  THE COURT OF APPEALS [ 6 

[I] By their amended motion in the cause filed 29 December 
1967 movants attack the order of sale entered in the 1923 partition 
proceedings and the deed executed pursuant thereto on two grounds: 
First, that the attorney who purported to represent the petitioners 
in the 1923 ex parte proceedings had no authority to do so; and 
second, that even if the attorney had been authorized to bring the 
proceedings, the order of sale obtained thereby was fraudulent in 
that the attorney purported to represent the selling petitioners but 
actually represented the purchaser. The court, after hearing movants' 
evidence, found the 1923 proceedings regular and found no evidence 
of any fraud. These findings of the trial court are supported by the 
record before us. 

Movants alleged fraud but were not able to support their allega- 
tion by evidence. There was evidence the attorney did do some work 
for the County Board of Education some years later, but there was 
no evidence that he represented the Board a t  the time i t  became the 
purchaser in the 1923 proceedings. The purchaser was a public body 
acquiring the land for public purposes beneficial to all residents of 
the community, including the sellers. There was no evidence the at- 
torney or any individual member of the purchasing board profited 
in any way by the transaction. There was no evidence that the price 
paid was less than the full value of the property sold. The order ap- 
proving the sale found as a fact that the price offered was as much 
or more than the land would bring if sold a t  public auction. There 
was no evidence to the contrary. In the year 1923 a price of $50.00 
per acre for rural land in Iredell County would not appear inade- 
quate. The burden was on movants to produce evidence to prove 
their allegations of fraud. They produced none. Their attack on 
that ground must in any event fail for lack of proof. 

[2] There is, however, another reason why their motion, insofar 
as i t  was based on allegations of fraud, would have to be dismissed: 
"If there has been fraud in obtaining a judgment, the court may set 
i t  aside upon motion if the action i s  still pending; but  if the action 
i s  ended b y  a final judgment, relie! m a y  be had only by  a n  inde- 
pendent action to impeach the judgment." (Emphasis added.) 2 
McIntosh, N.C. Practice 2d, $ 1718. The reason for this rule was 
aptly stated by Clark, C.J., in Simmons v. Box  Co., 148 N.C. 344, 
345, 62 S.E. 435, 435: 

"When it is sought to set aside a judgment for fraud, that 
must be done by an independent action, because i t  depends 
upon extraneous facts, which the parties are entitled to have 
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found by a jury. The judgment is not void for fraud, but void- 
able. On the face of the record i t  is regular. But when i t  is 
sought to set aside a judgment for irregularity, in that  there 
has been no service of summons, i t  is for the court to find the 
facts and correct the record to speak the truth, and if in fact 
there was no service of summons or appearance by the defend- 
ant (which would waive service of summons), the judgmcnt is 
void." 

[3] This rule, that  a final judgment cannot be attacked for fraud 
by a motion in the cause, was formerly subject to a statutory ex- 
ception in the case of orders directing sales of land on petition for 
partition. C.S. 3243, which was in effect a t  the time of the 1923 pro- 
ceedings, contained the following: 

"Any party, after the confirmation, shall be allowed to im- 
peach the proceedings and decrees for mistake, fraud or collus- 
sion, by petition in the cause: Provided, innocent purchasers 
for full value and without notice shall not be affected thereby.'' 

This statute was brought forward in the General Statutes of 1943 
as G.S. 46-32, and remained in effect until rcpealed by Chapter 719, 
§ 2, of the 1949 Session Laws, effcctive 1 January 1950. 

The special proceeding with which we are here concerned was 
terminatcd by the clerk's order of sale approved by the judge on 
14 September 1923. From that date i t  was no longer pending. More 
than 44 years thereafter movants filed their motion in the cause 
seeking to set i t  aside. The statutory exception permitting an attack 
for fraud by means of a petition in the cause was no longer in effect. 
Therefore, while we agree with the trial judge's conclusion that  there 
was here no evidence of fraud on the part of any of the parties 
concerned, the motion should in any event have been dismissed in- 
sofar as i t  was based on fraud, since under the circumstances relief 
on that  ground could have been obtained only by an independent 
action to impeach the judgment. 

[4, 51 The motion would not necessarily fail, however, merely 
because i t  included allegations of fraud. These may be treated as 
surplusage, and the motion then be considered on the basis of the 
remaining ground on which i t  was made. Carter v. Rountree, 109 
N.C. 29, 13 S.E. 716. Movants contend that  the attorney who pur- 
ported to represent them in filing the ex parte partition proceedings 
actually had no authority to do so and that  they were thereby made 
parties without their knowledge or conscnt. Should these allegations 
be established and if movants have done nothing to ratify the pro- 
ceedings, the order of sale and the deed executed pursuant thereto 
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would be subject to attack by motion in the cause. Howard v. Boyce, 
254 N.C. 255, 118 S.E. 2d 897; Simmons v. Box Co., supra; Hargrove 
v. Wilson, 148 N.C. 439, 62 S.E. 520; Annotation, 88 A.L.R. 12. I n  
such case, while jurisdiction would apparently have been acquired 
over petitioners by the filing of the ex parte petition in their namc, 
jurisdiction would have been in fact lacking and the judgment ren- 
dered thereon would be a nullity. The situation in such case would 
be similar to  those cases in which pome fraud is perpetrated on the 
court whereby jurisdiction is apparently acquired but is in fact 
lacking. "The rule is that  if a fraud is perpetrated on the court 
whereby jurisdiction is apparently acquired when jurisdiction is in 
fact lacking, the judgment rendered thereon is a nullity and may be 
vacated on motion in the cause." McLean v. McLean, 233 N.C. 130, 
145, 63 S.E. 2d 138, 143. 

16, 71 In  the case before us the evidence was conflicting on the 
question of the attorney's authority to represent the petitioners in 
filing the 1923 proceedings. Two of the movants, who had been 
named with a large number of other persons as original petitioners 
in those proceedings, testified they had not authorized the attorney 
to file the proceedings in their behalf and were not aware any such 
proceedings had been filed. At the time of testifying, one of these 
witnesses was 78 and the other was 83 years of age. They were tes- 
tifying concerning events occurring more than 44 years previously. 
Their testimony was contradicted by the face of thc record itself, 
which included notations that  many ycars ago each of them had 
actually received from the clerk's office her proportionate share of 
the sales proceeds. The trial judge, after hearing these witnesses 
testify and observing them in person, apparently concluded that the 
face of the record was more persuasive. I-Ie found the order of sale 
by the clerk to be regular and to have been duly confirmcd by the 
resident judge. "There is a presumption in favor of an  attorney's 
authority to act for any client whom he professes to  represent." 
Bank v. Penland, 206 N.C. 323, 173 S.E. 345. The burden was on 
the movants to convince the trial judge to the contrary. Faced with 
conflicting evidence, he ruled against them. In  this we find no error. 

18, 91 Finally, thcre is an additional reason the movants cannot 
prevail. The trial judge has expressly found no evidence of fraud on 
the part of the Iredell County Board of Education or any of its 
agents. None was presented. "It is well settled that, in the absence 
of fraud or the knowledge of fraud, one who purchases a t  a judicial 
sale, or who purchased from one who purchased a t  such sale, is 
required only to  look to the proceeding to see if the court had juris- 
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diction of the parties and of the subject matter of the proceeding, 
and that the judgment on its face authorized the sale." Graham v. 
Floyd, 214 N.C. 77, 83, 197 S.E. 873, 876; See also, Menzel v. Men- 
zel, 254 N.C. 353, 119 S.E. 2d 147. "When the record shows both 
service and appearance, i t  is clear that the rights of good faith pur- 
chasers a t  execution sale or good faith purchasers of the judgment 
will be protected against direct or collateral attack, even though 
there was in fact no service and the appearance by an  attorney was 
unauthorized. The party injured may, of course, sue the attorney 
and anyone else sharing responsibility for the unauthorized appear- 
ance." (Emphasis added.) 1 McIntosh, N.C. Practice 2d, § 933, 13. 
488. Therefore, even though movants had been able to establish that 
the appearance by the attorney in the partition proceedings had 
been unauthorized, when the Iredell County Board of Education be- 
came purchaser a t  the court-ordered sale, in the absence of any evi- 
dence of fraud or knowledge of fraud on its part, its rights as a good 
faith purchaser will be protected against direct or collateral attack. 
Rackley v. Roberts, 147 N.C. 201, 60 S.E. 975; Hatcher v. Faison, 
142 N.C. 364, 55 S.E. 284; Williams v. Johnson, 112 N.C. 424, 17 
S.E. 496; England v. Garner, 90 N.C. 197. 

Since in any event the movants cannot prevail, i t  is not neces- 
sary for us to consider whether their motion was barred by laches 
o r  estoppel in permitting the County Board of Education to remain 
in undisturbed possession of the land for a period of more than 44 
years, during which period the movants observed the Board erect 
substantial improvements on the property. 

In  the trial court's order denying appellants' motion, we find 

No error. 

CAMPBEZL and GRAHAM, JJ., concur. 
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CHARLBS F. DE'CKER, MARGARET C. DECKER, MRS. RALPH T. M I D  
DLETON, DEWEY M. RAMSEY, NAVODA B. RAMSEY, JANIE H. 
WILLARD, JOHN E. WILLARD, JR., LARRY FRANCIS McCRACKEN, 
MADGE. M. McCRACXEN, REX W. MOSELEY, SYLVIE Y. MOSELEY, 
F. E. LONG, LAWRENCE C. STOKER, JACQUELINE W. STOKER, 
BETTY JOAN WALKER, MAMIE RUTH PRITCHARD, MILDRHD 
G. CALL, JOHN S. YERMACK, ALICE R. YERMAGK, LARRY SILVER, 
BETTY MARTIN, LAURA ANN GARLAND, LENOID WENNINGHAM, 
SAMMY S. WENNINGHAM, NELL B. ROBINSON, ELLSWORTH R. 
RECTOR, LUCILLE R. RECTOR, WILLIAM A. NORTON, NANCY 
S. NORTON, MARY H. EISENHAUER, LARRY N. VAUGHN, FREDA 
G. VAUGHN, HEhXY V. BLANTON, A7NN P. BLANTON, DAVID M. 
WEAVER, ISABEL S. WEAVER, v. RICHARD L. COLEMAN AND WIFE, 
BETTY B. COLEMAN 

No. 6928SC39 

(Filed 17 September 1969) 

1. Appeal a n d  E r r o r  8 6- appeal f rom interlocutory injunction 
Appeal from an interlocutory injunction is not premature where the 

order appealed from adversely affects a substantial right of appellants. 

2. Municipal Corporations § 30-- zoning ordinance - interpretation of 
l m g u a g e  

The law is disposed to interpret language in a zoning ordinance in the 
light of surrounding circumstances and to give to such words their ordi- 
nary meaning and significance. 

3. Municipal Corporations 5 30- zoning ordinance - interpretation of 
language 

Proviso of a city zoning ordinance requiring defendants to maintain "in- 
violate" a 50-foot buffer zone was properly interpreted by the trial court 
to prohibit defendants from "engaging in any activities in the cutting of 
timber, making of excavations, or in  any manner altering or changing" the 
50-foot buffer zone. 

4. Municipal Corporations § 30- pmvw to zone - State  
The power to zone is the power of the State and rests initially in the 

General Assembly. 

5. Municipal Corporations § 30- power of municipality t o  zone 

While a municipal corporation has no inherent power to zone its terri- 
tory and restrict to specified purposes the use of private property in each 
such zone, such power has been delegated to the cities and incorporated 
towns of this State by the General Assembly. G.S. 160-172 et seq. 

6. Municipal Corporations 9 30-- municipal zoning power - limitations 

Exercise of the zoning power by a city is subject to the limitations im- 
posed by the Constitution upon the legislative power of the State for- 
bidding arbitrary and unduly discriminatory interference with the rights 
of property owners, and to the limitations in the statutes by which the 
power was delegated. 
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7. Municipal Corporations § 30- zoning ordinance - uniform restric- 
tions i n  each class 

While the law does not require all areas of a defined class in a zoning 
ordinance to be contiguous, all areas in each class must be subject to the 
same restrictions. G.S. 160-173. 

8. Municipal Corporations § 30- zoning classiftcation - restriction ap- 
plicable to defendants' property 

Proviso of a municipal zoning ordinance requiring defendants "to main- 
tain inviolate a 50-foot buffer zone" between their property zoned "Road- 
side Business Property" and an adjacent residential area, which proviso 
by its express terms applied only to property owned by defendants and 
not to property with the same zoning classification owned by other per- 
sons, is held void, since all areas zoned "Roadside Business Property" 
are not subject to the same restrictions. 

9. Municipal Corporations 8 30; Statutes  5 4- zoning ordinance- 
portion invalid - validity of remainder 

Invalidity of a proviso of a municipal zoning ordinance does not affect 
the validity of the remaining provisions of the ordinance, where the re- 
maining provisions are separable from the invalid proviso and the Citg 
Council expressly declared its intention that the valid portions be given 
full effect if any portion should be held invalid. 

10. Injunctions 8 4- interlocutory injunction - restraining violation 
of ordinance 

The trial court erred in restraining defendants pendente lite from 
making excavations on their property without first obtaining a permit as 
required by city ordinance, and from commencing construction of a Group 
Development upon their property without first complying with require- 
ments of a city ordinance, where plaintiffs failed to allege and offered no 
proof that defendants have in fact violated such ordinances. 

APPEAL by defendants from Braswell, J., 5 August 1968 Non-Jury 
Civil Session of BUNCOMBE Superior Court. 

This is a civil action in which plaintiffs seek a permanent injunc- 
tion restraining defendants from: (1) cutting timber on, excavating, 
o r  in any manner altering a 50-foot ('buffer" strip of land owned by 
defendants bordering residential lots owned by plaintiffs, in alleged 
violation of a city ordinance; (2) making excavations on defend- 
ants' remaining property adjacent to the "buffer" strip without first 
obtaining a permit as required by city ordinance; and (3) comment- 
ing construction of a "group development" on defendants' property 
without first complying with provisions of a city zoning ordinance 
dealing with group developments. 

Defendants are owners of a 62-acre tract of land fronting on 
U.S. Highway No. 74 near its intersection with Tunnel1 Road in the 
City of Asheville, N. C., on which they plan to construct a shopping 
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center. Plaintiffs are owners of adjacent residential lots, which are  
zoned "RA-6 Residential" under the City Zoning Ordinance. De- 
fendants' 82-acre tract is comprised of a large number of lots, in- 
cluding a lot designated as Lot 2:h, Sheet 21, Ward 8. Prior to 26 
August 1965 this lot was also zoned "RA-6 Residential," while the 
remainder of the 62-acre tract was and is zoned "Roadside Business 
Area." On 26 August 1965 the Asheville City Council, pursuant t o  
application for rezoning made by defendants, adopted Ordinance 
No. 525 as an amendment to the City Zoning Ordinance, by which 
the zoning classification of Lot 2$5, Sheet 21, Ward 8 was changed 
from RA-6 Residential to Roadside Business Area, subject to the 
following proviso : 

"PROVIDED, that  the developers and owners of tlie prop- 
erty involved, including that property heretofore zoned Road- 
side Business Area belonging to the same developers and/or 
owners, be required to maintain inviolate a 50-foot buffer zone 
adjacent to the residential area for the entire length of said 
Roadside Business Area, and PROVIDED FURTHER that  no 
access road, street or alley, or any type of access, be permitted 
over the said 50-foot buffer zone from the Parkway Plaza site 
into the abutting residentially zoned property, and PRO- 
VIDED FURTHER that the developer comply with the re- 
quirements of the Asheville Zoning Ordinance having to do 
with, or in respect to group developments, and also providing 
that  the developer comply with existing ordinances regulating 
excavation of land." 

The 50-foot buffer zone described in the proviso in Ordinance 
No. 525 lies not only along t,he boundary line of the Lot 21/2, Sheet 
21, Ward 8, which was the lot being rezoned by that  ordinance, but 
also along the entire boundary line of defendants' 62-acre tract 
lying adjacent to the residential area. 

Preparatory to constructing their planned shopping center, de- 
fendants began clearing their entire tract, including the 50-foot strip 
along the boundary adjacent to  the residential area. On 1 August 
1968 plaintiffs instituted this suit ir, the Superior Court of Bun- 
combe County, seeking a temporary restraining order and a perm- 
anent injunction. On tlie same date the resident superior court judge 
entered an order upon the complaint used as an affidavit, restrain- 
ing defendants from, among other things, "engaging in any activi- 
ties in the cutting of timber, making of excavations, or in any man- 
ner altering or changing the 50-foot inviolate buffer provided for in 
Ordinance #525," and ordering the defendants to appear before the 
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judge assigned to hold the Buncombe Superior Court on 7 August 
1968 to show cause why the restraining order should not be con- 
tinued in effect until the final determination of this action. Upon 
t h e  hearing, the temporary restraining order was ordered continued 
i n  effect until the final determination, and from this order defend- 
.ants appealed. 

No counsel for plaintilj' appellees. 

Bennett, Kelly & Long, by George Ward Ilendon, for defendant 
appellants. 

E l ]  The order appealed from adversely affects a substantial right 
of the appellants and the appeal is, therefore, not premature. G.S. 
1-277; Board of Elders v. Jones, 273 N.C. 174, 159 S.E. 2d 545; 
Cablevision v. Winston-Salem, 3 N.C. App. 252, 164 S.E. 2d 737. 

i[2, 31 Appellants' first contention is that  the trial court erred in 
i ts  interpretation of the proviso in City Ordinance No. 525; t,hat the 
language therein that  the defendants "be required to maintain in- 
violate a 50-foot buffer zone," should not be interpreted, as was done 
b y  the trial court, so as to prohibit defendants from "engaging in 
a n y  activities in the cutting of timber, making of excavations, or in 
a n y  manner altcring or changing the 50-foot inviolate buffer." With 
reference to zoning, however, "the law is disposed to interpret lan- 
guage in the light of surrounding circumstances and to give to words 
their ordinary meaning and significance." Penny v. Durham, 249 
N.C. 596, 107 S.E. 2d 72. The word "inviolate" is defined in Web- 
ster's Third New International Dictionary (1966) as "free from 
change or blemish, pure, unbroken, free from assault or trespass, 
untouched, intact." The word has also been defined as meaning "un- 
broken, unhurt, uninjured, unpolluted." 48 C.J.S. 762. Therefore, 
we think that  the trial court did give to the word its ordinary mean- 
ing when i t  interpreted the ordinance by restraining defendants 
from "engaging in any activities in thc cutting of timber, making 
-of excavations, or in any manner altering or changing" the 50-foot 
buffer zone. The question arises whether, so interpreted, the proviso 
in the ordinance is valid. 

14-61 The power to zone is the power of the State and resh 
initially in the General Assembly. Schloss v. Jamison, 262 N.C. 108, 
136 S.E. 2d 691. '(A municipal corporation has no inherent power to  
zone its territory and restrict to specified purposes the use of pri- 
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vate property in each such zone. Such power has, however, been 
delegated to the cities and incorporated towns of this State by the 
General Assembly. G.S. 160-172, et seq." Zopfi v. City  of Wilminy- 
ton, 273 N.C. 430, 434, 160 S.E. 2d 325, 330. Exercise by a city of 
this delegated power is subject both to limitations imposed by the 
Constitution upon the legislative power of the State itself, forbid- 
ding arbitrary and unduly discriminatory interference with the 
rights of property owners, and is also subject to the limitations in 
the statutes by which the powcr was delegatcd. Zopfi v. City  of Wi1- 
mington, supra; Schloss v. Jamison, supra; Marren v. Gamble, 237 
N.C. 680, 75 S.E. 2d 880. 

I n  the present case appellants contend that  the proviso to the 
Asheville City Ordinance No. 525, as the language of that  proviso 
has been interpreted and applied by the trial court's order, imposes 
unconstitutional limitations upon thc use of their property. We do  
not, however, find i t  necessary to decide the constitutional question 
sought to  be raised. I n  our vicw the proviso to the ordinance is 
clearly invalid as contravening the provisions of the enabling stat- 
utes which are the sole source from which the city derives its dele- 
gated power to zone. 

G.S. 160-172 in pertinent part providcs: 

"For the purpose of promoting health, safety, morals or the  
general welfare of the community, the legislative body of cities 
and incorporated towns is hereby empowered to regulate and 
restrict the height, number of stories and size of buildings and 
other structures, the percentage of lot that  may be occupied, 
the size of yards, courts and other open spaces, the density of 
population, and the location and use of buildings, structures and 
land for trade, industry, residence or other purposes." 

G.S. 160-173 in pertinent part provides: 

"For any or all said purposes i t  may divide tlle municipality 
into districts of such number, sha,pe and area as may be deemed 
best suited to carry out the purposes of this article; and within 
such districts i t  may regulate and restrict the erection, con- 
struction, reconstruction, alteration, repair or use of buildings, 
structures or land. All such regulations shall be uniform for each 
class or kind of building throughout each district, but the regu- 
lations in one district may differ from those in other districts." 

[7] Our Supreme Court has construed G.S. 160-173 to impose t he  
following limitation on a city's power to  zone: 

"When a city adopts a zoning ordinance restrictions on use 
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must be uniform in all areas in a defined class or district. 
Different areas in a municipality may be put in the same class. 
The law does not require all areas of a defined class to  be con- 
tiguous, but when the classification has been made, all areas in 
each class must be subject to the same restrictions." Walker v. 
Elkin, 254 K.C. 85, 87; 118 S.E. 2d 1, 3. 

I81 In the present case defendants' property has been classified 
under the Asheville Zoning Ordinance as "Roadside Business Area." 
As such, i t  is subject to all of the same restrictions imposed on 
other properties given this same classification throughout the City. 
The proviso to Ordinance 525, however, purports to impose an ad- 
ditional restriction, applicable only to defendants' property and not 
imposed on land zoned "Roadside Business Area" as i t  lies adjacent 
to a residential area in any other location in the City. I n  fact on no 
other property within the City does the -4sheville Zoning Ordinance 
place similar restrictions on the use of property. Section 7A of the 
Ordinance, which creates a zoning classification for a "Restricted 
Business District," does provide in Subsection El under the heading 
"Buffering," for a greenbelt planting strip not less than 15-feet wide 
along the side and rear lot lines abutting or lying across the street 
from property zoned for residential use. However, the 15-foot buffer 
strip provided for by this subsection is far different from the 50-foot 
buffer zone which the proviso to Ordinance 525 creates on defend- 
ants' property and requires them to maintain "inviolate." Subsec- 
tion E of Section 7A of the City Zoning Ordinance not only permits 
clearing and planting of the &foot greenbelt planting strip de- 
scribed therein, but even contemplates that  this be done by provid- 
ing in considerable detail for the type, number, and spacing of trees 
and shrubs to be planted thereon. It is certainly not to be main- 
tained inviolate; i t  is less than one-third the width of the buffer 
zone created by the proviso to Ordinance 525; and in any event i t  
applies only to property zoned as "Restricted Business District," not 
to  property zoned, as was the defendants' property, as "Roadside 
Business Area." I n  addition, i t  should be noted that the proviso to 
Ordinance 525 purports to place a restriction only upon "the de- 
velopers and owners of the property involved, including that  prop- 
erty heretofore zoned Roadside Business Area belonging to the same 
developers and/or owners." (Emphasis added.) Thus, by its express 
terms, the proviso is made to apply only to property owned by the 
defendants in this action, and not to property owned by any other 
persons anywhere else in the City of Asheville. 

191 Since the proviso to  Ordinance 525 exceeded statutory lim- 
itations imposed by the General Assembly when i t  enacted the stat- 
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utes delegating to cities power to enact zoning ordinances, the pro- 
viso is void. However, this holding does not affect the validity of 
the remaining portions of Ordinance 525, the City Council having 
expressly declared in Section 3 its intention that  if any portion of 
the Ordinance is for any reason held to be invalid, such decision 
should not affect the validity of the remaining portions of the Ordi- 
nance. "It is well settled that if valid provisions of a statute, o r  
ordinance, are separable from invalid provisions therein, so that if 
the invalid provisions be stricken the remainder can stand alone, 
the valid portions will be given full effect if that was the legislative 
intent." Jackson v. Board of Adjustment, 275 N.C. 155, 168, 166 
S.E. 2d 78, 87. Here, the Asheville City Council has expressly de- 
clared such an intent. 

[lo] The restraining order issued in this case, which was contin- 
ued in effect pendente lite, also restrained defendants "from making 
any excavations upon the property of the defendants adjacent t o  
said 50-foot buffer without first obtaining an excavation permit a s  
required by Ordinance 55427 of the City of Asheville as amended by 
Ordinance #435 of the City of Asheville. . . ." In  the order con- 
tinuing the restraining order in effect pendente lite, the court found 
as a fact that the defendants were "engaged in the excavation of 
land adjacent to the 50-foot buffer zone and this excavation is be- 
ing carried on without the issuance of a permit for this operation a s  
required by Ordinance No. 427 as amended by Ordinance No. 435." 
We have carefully examined the record and find no evidence what- 
soever to support this finding of fact. The plaintiffs' complaint, even 
considered as an affidavit, merely alleged that  the plaintiffs were 
"informed and believed" that  the defendants were engaged in the 
excavation of their land in violation of the ordinances referred to. 
The plaintiffs offered no evidence to support the finding that defend- 
ants were actually engaged in such excavations, and the male de- 
fendant testified a t  the hearing that he had done no excavations on 
his property, including the 50-foot, buffer zone. Ordinance No. 427 
as amended by Ordinance No. 435 prooides that  no excavation or 
filling operation may be started within the City until an appropriate 
permit is issued. Since there was neither proper allegation nor any 
proof that  defendants were engaged in violating those ordinances, 
the order continuing the restraining order in effect restraining vio- 
lation of those ordinances was error. 

Defendants were further restrained from "commencing any con- 
struction of a Group Development upon the real property of the de- 
fendants adjacent to said 50-foot buffer without first complying with 
the requirements of Section 9 C of Ordinance #322 of the City of 
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Asheville dealing with Group Developments. . . ." Plaintiffs in 
their complaint alleged that they were informed and believed "that 
the defendants are preparing to commence construction of build- 
ings in a Group Development" upon their lands and "that the plain- 
tiffs are apprehensive leas the defendants undertake said construc- 
tion without complying with the requirements of Section 9 C of 
Ordinance # 322 of the City of Asheville having to do with group 
developments." Plaintiffs have failed to allege, and have offered no 
evidence to show, that the defendants have in fact violated Section 
9 C of Ordinance No. 322, and therefore the order reskaining de- 
fendants from violation of such ordinance pendente lite was error. 

For the reasons stated herein t,he order continuing the restrain- 
ing order in effect pendente lite was error, and this cause is re- 
manded to the Superior Court of Buncombe County for entry of an 
order in accordance with this opinion. 

Reversed and remanded. 

MALLARD, C.J., and BRITT, J., concur. 

TOMMY JOHNSON v. ROBERT EUGENE DOUGLAS 
AND 

LACY FERGUSON AND HOMER CARLTON, JR., T/A D/B/A FERGUSON 
& CARLTON v. ROBERT EUGENE DOUGLAS 

No. 69238(=290 

(Filed 17 September 1969) 

1. Automobiles §§ 58, 80- accident involving turning automobile - 
negligence - contributory negligence - nonsuit 

In an action for damages arising out of a collision between plaintiff's 
truck, which was making a left turn across defendant's lane of travel, and 
defendant's oncoming automobile, there was ample evidence of defend- 
ant's negligence and plaintiff's contribntory negligence to require submis- 
sion of the issues to the jury. 

2. Automobiles § 46- opinion testimony as to speed - admissibility 
It is competent for a person of ordinary intelligence and experience to 

test* as  to his opinion as to the speed of a vehicle when he has had 
reasonable opportunity to observe the vehicle and judge its speed; but 
where the evidence affirmatively discloses that the witness had no rea- 
sonable opportunity to judge the speed of the car, his testimony in that 
regard is incompetent. 
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JOHNSON 2). DOUGLAS AND FERGUSON 21. DOUGLAS 

3. Automobiles 46- opinion testimony as t o  speed - reasonable op- 
portunity t o  observe car  

What is a reasonable opportunity to observe the vehicle and judge its 
speed is a qucstiori that must be determined by thc trial judge in each 
case from the facts as they appear in the evidence. 

4. Automobiles 3 46- opinion testimony a s  t o  speed - exclusion 
Testimony of a witness as  to the speed of a n  cncoming car was prop- 

erly excluded, where witness stated that he first saw the car when it  was 
fifty to seventy-five feet away and that he did not see the car con- 
tjlluously thereafter. 

5. Automobiles 9 90- action f o r  negligent operation - instructions - 
speeding 

An instruction that plaintif€ would be guilty of negligence if he drove 
a t  an excessive rate of speed constitutes prejudicial error where there is 
neither allegation nor proof that plaintiff was operating his automobile 
a t  an exccssive ratc of speed a t  the time of the accident. 

6. Trial § 3% purpose of instructions 
One of the primary purposcs of the charge is to assist the jury by 

eliminating irrelevant matters and bringing into focus the evidence and 
law that are material and essential for a proper determination of the 
issues in the case. 

7. Automobiles 5 90-- instructions - law relating to oncoming a n d  
turning vehicles 

In an action for damages arising out of a collision between plaintiff's 
truck, which was making a left turn across the defendant's lane of 
travel, and defendant's oncoming automobile, trial court's instructions 
with respect to the rights of the oncoming vehicle or the turning vehicle 
held erroneous in failing to explain what the parties could assume under 
the circumstances with respect to the operation of their respective ve- 
hicles. G.S. 1-180. 

8. Automobiles 17- motorist proceeding on  r ight  side of highway - 
assumptiton 

A motorist proceeding on his right side of the highway may properly 
assume that an automobile approaching from the opposite direction will 
remain on its own side of the road until the vehicles meet and pass in 
safety. 

9. Automobiles § 9- motorist turning left - assumptions 
A motorist making a left turn in front of an approaching motorist has 

the right to assume in the absence of notice to the contrary that the ap- 
proaching motorist will maintain a proper lookout, drive a t  a lawful speed, 
and otherwise exercise due care to avoid collision with the turning vehicle. 

10. Automobiles 9-- motorist turning lef t  - duties 

G.S. 20-154 requires a motorist intending to turn from a direct line (1) 
to see that the movement can be made in safety and ( 2 )  to give the re- 
quired signal when the operation of any other vehicle may be affected. 
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11. Automobiles 8 90; Trial 8 33- instructions on negligence not 
supported by pleadings 

Instructions which mould permit the jury to find the parties guilty of 
aspects of negligence in the operation of an automobile, whether or not 
such negligence had been alleged in the pleadings, are erroneous. 

APPEAL by plaintiffs and the defendant from Johnston, J., Regu- 
lar January 1969 Civil Session of Superior Court held in WILKEB 
County. 

Plaintiff Tommy Johnson (Johnson) seeks to recover of defend- 
ant, Robert Eugene Douglas (Douglas), for personal injuries al- 
leged to have been sustained on 5 April 1968 as a result of a collision 
between a Chevrolet truck he was operating and a Pontiac automo- 
bile being operated by Douglas. Plaintiffs Lacy Ferguson and Homer 
Carlton, Jr. ,  trading and doing business as Ferguson & Carlton 
(Ferguson & Carlton) seek to recover of Douglas for damage to 
their truck alleged to have been sustained on 5 April 1968 as a re- 
sult of a collision between their Chevrolet truck which was being 
operated by Johnson and the Pontiac automobile being operated 
by Douglas. 

Each plaintiff asserts that  the collision was proximately caused 
by the negligence of Douglas. Douglas denies negligence, alleges con- 
tributory negligence, and asserts a counterclaim against each plain- 
tiff for personal injuries and property damage he sustained in the 
collision. 

The court submitted issues of negligence, contributory negligence 
and damages. The jury by its answer to the issues found that  Doug- 
las was negligent and that  Johnson was contributorily negligent. 
From the entry of the judgment that plaintiffs recover nothing, the 
defendant recover nothing, and that  the costs be taxed against the 
plaintiffs, both plaintiffs and the defendant appeal. 

McElwee & Hall b y  John E. Hall, and Moore & Rousseau by  
Julius A. Rousseau, Jr., for plaintiffs. 

Ferree & Osborne b y  Samuel L. Osborne for defendant. 

MALLARD, C.J. 
[I] The evidence tends to show that the collision occurred on 
the morning of 5 April 1968 on Highway #18 approximately five 
miles north of North Wilkesboro. Johnson was traveling North. 
Douglas was proceeding South. Johnson testified that  when he could 
see that  the road was clear of approaching traffic for a distance of 



112 I N  THE COURT OF APPEALS [ 6 

-- - -- - - 

JOHNSON 21 DOUGLAS AND FECUBON 2). B U G L A B  

150 to 175 feet, he began turning to his left across the highway for 
the purpose of entering a private drive to deliver milk. Douglas tes- 
tified that Johnson started to make the turn when he (Douglas) 
was approximately 100 feet away. The automobile operated by 
Douglas collided with the right side of the truck operated by John- 
son before i t  got off the road. After a careful review of the evidence, 
we are of the opinion and so hold that there was ample evidence of 
the negligence of Douglas and the contributory negligence of John- 
son to require submission of the issues to the jury. Since there must 
be a new trial, we do not set forth all the evidence in detail. De- 
fendant's motion for judgment as of nonsuit was properly overruled. 
See Lemons v. Vaughn and Vaughn v. Lemons, 255 N.C. 186, 120 
S.E. 2d 527 (1961). 

141 Plaintiffs contend that the court committed error in excluding 
the testimony of Johnson as to the speed of the automobile being 
operated by Douglas. The evidence tended to show that a t  the place 
where the collision occurred the maximum speed limit was 55 miles 
per hour. Johnson testified: 

"When I looked to my right there was a 1959 Pontiac. It was 
the one driven by Mr. Douglas. When I looked and saw the ve- 
hicle, i t  was fifty to seventy-five feet away, I would say in my 
opinion." 

Johnson also testified that "from the time I first saw the vehicle, I 
did not look a t  i t  continuously until the crash." If Johnson had been 
permitted to testify about the speed, he would have said, "In my 
opinion, the speed of the Douglas vehicle was approximately 65 to 
60 miles per hour." 

[2] The correct rule is stated in 1 Strong, N.C. Index 2d, Auto- 
mobiles, § 46, as follows: 

"It is competent for a person of ordinary intelligence and ex- 
perience to testify as to his opinion as to the speed of a ve- 
hicle when he has had reasonable opportunity to observe the 
vehicle and judge its speed." 

4e n n 

"Where, however, the evidence affirmatively discloses that the 
witness had no reasonable opportunity to judge the car's speed, 
his testimony in that regard is without probative force and is 
incompetent." 

131 What is a reasonable opportunity to observe the vehicle and 
judge its speed is a question that must be determined by the trial 
judge, if i t  arises, in each case from the facts as they appear in the 
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evidence. The testimony is incompetent if the witness had not had 
reasonable opportunity to observe the vehicle and judge its speed. 

The case of Ray v. Membership Cow., 252 N.C. 380, 113 S.E. 
2d 806 (1960), relied on by plaintiffs, is distinguishable. There the 
witness testified he saw the vehicle fifty feet east of the intersection; 
the two vehicles collided in "about the center of the intcrsection." 
The Court said: 

"In our opinion, i t  cannot be held as a matter of law that John 
Ollis, a police officer of the town of Burnsville standing at  the 
intersection with nothing to obstruct his view of defendant 
Woody's approaching truck, and under the circumstances as 
shown by his testimony, did not have a reasonable opportunity 
to form an intelligent opinion as to the speed of Woody's truck, 
which was sufficiently reliable to be admissible in evidence for 
the consideration of the jury. That the question as to the oppor- 
tunity of Ollis to estimate, under the particular circumstances 
shown by his testimony, the speed of Woody's truck goes to the 
weight of his testimony rather than to its admissibility." 

[4] In this case we are of the opinion that the observation of the 
Douglas vehicle by Johnson for the first time when i t  was "fifty 
to seventy-five feet away," under the circumstances revealed by his 
testimony that he did not see it continuously after that, did not 
afford him the opportunity to judge its speed. We think the trial 
judge was correct in excluding the opinion of Johnson. 

153 Plaintiffs' fourth assignment of error is to the court's charge 
to the jury. The judge instructed the jury, in part: 

"[AJnd if the plaintiff drove his vehicle on the public high- 
ways a t  a greater rate of specsd than that which was reasonable 
and prudent under the circunistances as they existed there, then 
the plaintiff would be guilty of negligence." 

There was no allegation in the pleadings that Johnson drove thc 
vehicle he was operating a t  a speed greater than was reasonable 
and prudent. There was no evidence offered which tended to show 
that ,Johnson operated the truck a t  a speed that was greater than 
reasonable and prudent. 

161 One of the primary purposes of the charge is to assist the jury 
by eliminating irrelevant matters and bringing into focus the evi- 
dence and law that  are material and essential for a proper deter- 
mination of the issues in the case. Irvin v. R. R., 164 N.C. 6, 80 S.E. 
78 (1913). In the case of Dunlap v. Lee, 257 N.C. 447, 126 S.E. 2d 
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62 (1962), the rule relating to abstract principles of law is stated 
thus : 

"An instruction about a material matter not based on sufficient 
evidence is erroneous. In other words, it is error to charge on an 
abstract principle of law not raised by proper pleading and not 
supported by any view of the evidence." See also Vann v. 
Hayes, 266 N.C. 713, 147 S.E. 2d 186 (1966), and Childress v. 
Motor Lines, 235 N.C. 522, 70 S.E. 2d 558 (1952). 

151 In this case the defendant Douglas concedes that the fore- 
going instruction was error. We think that under the circumstances 
of this case i t  was prejudicial error. Powell v. Clark, 255 N.C. 707, 
122 S.E. 2d 706 (1961). 

171 Plaintiffs also contend that the judge committed error in his 
instructions to the jury relative to G.S. 20-146. This statute sets 
forth certain rules with respect to driving on the right side of the 
roadway. Plaintiffs assert that this instruction was erroneous and 
in effect informed the jury that Johnson would be negligent by 
simply turning to his left and crossing the left side of the roadway 
for the purpose of entering a private drive. We do not agree with 
this contention. However, each plaintiff's case was based in part 
upon allegation that the roadway was free of oncoming traffic for s 
sufficient distance to permit Johnson safely to make his left turn 
into the private drive. Defendant's case was based in part upon his 
allegation that Johnson turned to the left in front of him a t  a 
time when defendant's vehicle was so close to Johnson that he could 
not avoid the collision. We do not think that the judge properly in- 
structed the jury with respect to the rights of the oncoming vehicle 
or the turning vehicle in that he failed to explain the law to the jury 
as to what the parties could assume under the circumstances with 
respect to the operation of their respective vehicles. In this respect 
the trial judge did not comply with the provisions of G.S. 1-180 by 
stating as contentions what one of the parties assumed. 

[8] The rule with respect to what the operator of t.he oncoming 
vehicle may assume when in his correct lane of travel is stated in 
Jenkins v. Coach Co., 231 N.C. 208, 56 S.E. 2d 571 (1949), as fol- 
lows : 

"A motorist, who is proceeding on his right side of the high- 
way, is not required to anticipate that an automobile, which 
is coming from the opposite direction on its own side of the 
road, will suddenly leave its side of the road and turn into his 
path. He has the right to assume under such circumstances that 
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the approaching automobile will remain on its own side of the 
road until the vehicles mcet and pass in safety." 

[9] Thc rule with respect to what the operator of the turning ve- 
hicle may assume in making a left turn is stated in Cooley v. Baker, 
231 N.C. 533, 58 S.E. 2d 115 (1950), as follows: 

"In considering whether he can turn with safety and whether 
he should give a statutory signal of his purpose, the driver of 
a motor vehicle, who undertakes to  make a left turn in front 
of an approaching motorist, has t,he right to take i t  for granted 
in the absence of notice to  the contrary that the oncoming mo- 
torist will maintain a proper lookout, drive a t  a lawful speed, 
and otherwise exercise due care to avoid collision with the turn- 
ing vehicle." 

[lo] The rule with respcct to  the duty of the opcrator of the 
turning vehicle is set forth in Clarke v. Holman, 274 N.C. 425, 163 
S.E. 2d 783 (1968), as  follows: 

"This safety statute [G.S. 20-1541 requires a motorist intend- 
ing to turn from a direct line (1) to see that the movement can 
be made in safety, and (2) to give the required signal when the 
operation of any other vehicle m a y  be aflected. Tart  v. Register, 
257 N.C. 161, 125 S.E. 2d 754; Pnrmers Oil Co. v. Miller, 264 
N.C. 101, 141 S.E. 2d 41. The first requirement docs not mean 
that  a motorist may not make a left turn unless the circum- 
stances are absolutely free from danger. It means tliat a mo- 
torist must exercise reasonable care under existing conditions 
to ascertain that such moverncnt can be made with safety." 

/I11 Although no exception was taken by either party thereto, 
we deem i t  proper to  mention the instruction the judge gave in ex- 
plaining to  the jury how they were to consider and answer the first 
and second issues. These instructions would permit the jury to find 
that  both Douglas and Johnson were negligent, rcgardless of whether 
such negligence had bcen alleged in the pleadings. As to  Douglas, 
the court said: 

"Now, members of the jury, the court instructs you that  if the 
plaintiff has satisfied you by the greater weight of the evidence, 
the burden being on the plaintiff to so satisfy you, that  on this 
occasion the defendant, Robert Eugene Douglas, was negligent 
and that  such negligence was thc proximate cause, or a proxi- 
mate cause, of the injury and damage of which the plaintiff 
complained, then it  would be your duty to answer this first 
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issue 'Yes.' If the plaintiffs have failed to so satisfy you, i t  
will be your duty to answer the first issue 'No' . . . ." 

As to Johnson, the court said: 

"Now, members of the jury, the court instructs you that if you 
come to answer the second issue, and the defendant has satis- 
fied you by the greater weight of the evidence that the plain- 
tiff on the occasion of which he complained was negligent and 
that such negligence was a proximate cause or one of the prox- 
imate causes of the collision and damages of which i t  is com- 
plained, then the court instructs you if the defendant has so 
satisfied you, i t  would be your duty to answer the second issue 
'Yes,' otherwise i t  would be your duty to answer i t  'No.' " 

The vice in these instructions is that the judge did not require 
the jury to find the party whose conduct was under investigation 
guilty of the negligence as alleged in the pleadings. The rule is that 
there must be both allegation and proof of negligence for i t  to be 
considered by the jury. Eason v. Grimsley, 255 N.C. 494, 121 S.E. 
2d 885 (1961) ; Fox v. Hollar, 257 N.C. 65, 125 S.E. 2d 334 (1962). 

Plaintiffs have other assignments of error which may have some 
merit but which may not recur on a new trial, and therefore we do 
not deem i t  necessary to discuss t,hem. 

We are of the opinion that the ends of justice require that there 
be a new trial on all the issues raised by the pleadings. Paris v. Ag- 
gregates, Inc., 271 N.C. 471, 157 S.E. 2d 131 (1967). In our discre- 
tion, the judgment of the Superior Court is vacated and the cause 
is remanded in order that there may be a new trial on all the issues 
raised by the pleadings. 

Error and remanded. 

BRITT and PARKER, JJ.,  concur. 
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ALICE LUCILLE CRAVEN BRITT A m  HUSBAND, OSSIE GERMAN BRITT, 
AND IDA LEOLA BEANE CRAVEN BRISTOW v. ARCHIE L. SMITH, 
TRUSTEE FOR PEOPLES SAVINGS AND LOAN ASSOCIATION; PEOPLES SAV- 
IR'GS AND LOAN ASSOCIATION; JAMES I. l?RAZIER AND WIFE, 
IRENE B. FRAZIER; C. T. BURGESS AND WIFE, ELIZABETH C. 
BURGESS; AKD R. E. SILLMO~~ AND WIFE, MILDRED J. SILLMON 

KO. 6919SC446 

(Filed 17 September 1969) 

1. Pleadings § 4% motion to str ike - voluntary nonsuit as to one 
defendant - allegations relating t,o such defendant 

Where plaintiffs submitted to judgment of voluntary nonsuit as  to  one 
defendant prior to the trial, allegations relating to that defendant and 
transactions with him were properly stricken as irrelevant. 

2. Mortgages a n d  Deeds of Trus t  8 40; Pleadings § 4- action t o  
set aside foreclosure -motion to str ike pleadings 

In  this action to set aside a trustee's deed, the trial court did not err 
in striking from plaintiff's complaint allegations of business relationships 
among certain defendants which attempt by innuendo to associate those 
defendants in a conspiracy, a conclusion not supported by factuaI allega- 
tions that the trustee failed to advertise properly and legally the subject 
property, and a n  allegation that the trustee knew that the sale price was 
inadequate. 

3. Mortgages a n d  Deeds of Trust  § 40- setting aside foreclosure- 
inadequacy of purchase price 

Inadequacy of price alone is not sufficient to set aside a trustee's deed. 

4. Mortga,ges a n d  Deeds of Trust  40; Husband a n d  Wife 5-- ac- 
t ion t o  set  as ide foreclosure- deed of t r u s t  executed by married 
woman - allegations of "free trader" 

In this action to set aside a trustee's deed and the deed of trust which 
was foreclosed, the trial court did not err in refusing to strike from de- 
fendants' answers allegations that because of a deed of separation plain- 
tiff was a "free trader" when she executed the deed of trust, although 
that term no longer has legal significance, such characterization of plain- 
tiff being, in effect, a shorthand description of her freedom to convey 
realty under G.S. 39-13.4. 

5. Pleadings 32- motion t o  amend af ter  t r ia l  h a s  begun 
A motion to amend after the beginning of trial is addressed to the dis- 

cretion of the court and is not appealable. 

6. Mortgages a n d  Deeds of Trust  8 31- confirmation of sale  - no- 
tice t o  t rustor  

In this action to set aside a trustee's deed, the trial court did not err 
in excluding evidence as  to whether the clerk of court had notified plain- 
tiffs of confirmation of the sale and in commenting that the clerk was 
under no obligation to do so, the evidence being irrelevant and the court's 
statement being appropriate since there is a s  a matter of law no duty to 
so notify the trustor. 
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7. Mortgages and Deeds of Trust 5 31- necessity for confirmation of 
foreclosure sale 

Where no upset bid is filed, confirmation of the sale is not required. 

8. Evidence 8 4& opinion evidence as to value- foundation 
In this action to set aside a trustee's deed, the trial court did not err in 

the exclusion of opinion testimony as  to the reasonable market ralue of 
the property, where proper foundation for such testimony was not laid 
by showing (1) that the witness was familiar with the property on which 
he professed to put a ralue, and ( 2 )  that he had such knodedge and 
experience as to enable him intelligently to place a ralue on it. 

9. Evidence 8 25- exclusion of photographs - substantive evidence 
In this action to set aside a trustee's deed, the trial court did not err  

in the exclusion of a photograph odered "to show the premises and also 
other matters it  might tend to show," where the photographs did not 
illustrate the testimony of any witness, photographs not being admissible 
as substantive evidence but only for illustrative purposes. 

10. Mortgages and Deeds of Trust 5 40; Husband and Wife 3 5- ac- 
tion to set aside foreclosure sale - deed of trust by married woman 
- sufficiency of evidence 

In this action to set aside a foreclosure sale and the underlying deed 
of trust, which had been executed by a married woman but not by her 
husband, the trial court properly allowed defendants' motions for non- 
suit where all the evidence showed that plaintiff wife and her husband 
had executed a deed of separation which was recorded prior to the execu- 
tion of the deed of trust by the wife, that the deed of separation had not 
been cancelled pursuant to G.S. 39-13.4, that a t  least one payment was in 
default for over 30 days when foreclosure proceedings mere instituted, 
that under the terms of the deed of trust the entire balance could be de- 
clared due and foreclosure had, and plaintiffs failed to show any legal 
defect in the foreclosure proceedings. 

APPEAL by plaintiffs from Crissman, J., a t  t,he 7 April 1969 Civil 
Session of RANDOLPH Superior Court. 

Plaintiffs brought this action to set aside a trustee's deed and the 
deed of trust upon which the foreclosure sale was based; also for 
$2,000 for "illegal and unlawful activities" of the defendants. I n  
their complaint, plaintiffs generally assert that the defendants "act- 
ing in conspiracy and concert have attempted to deprive these plain- 
tiffs of their homeplace." The trustee and holder of the deed of trust, 
together with the grantees in the trustee's deed, are defendants on 
appeal. Garland W. Allen was an original defendant, but approxi- 
mately one year prior to the trial, plaintiffs caused judgment of 
voluntary nonsuit to be entered as to him. 

The evidence tended to show: On 20 July 1961, plaintiffs Lucille 
Britt and Ida Bristow, widow, executed the deed of trust in question 
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to defendant Archie L. Smith, trustee, said deed of trust being in 
favor of Pcoples Savings and Loan Association (Association). The 
deed of trust was to secure a loan of $3,000 which was to be repaid 
a t  $29.50 a month and embraced lands owned by plaintiff Lucille 
Britt, subject to life estate of plaintiff Ida Bristow. On 13 August 
1958, plaintiffs Ossie and Lucille Britt entered into a deed of separa- 
tion, and there was intermittent separation and reconciliation dur- 
ing the period 1958 through 1961. On 26 October 1966, Mrs. Britt 
received notice of a decision by the Board of Directors of defend- 
ant  Association made on 21 October 1966 to exercise its right under 
the terms of the deed of trust to  declare the entire balance of the 
loan due and payable. On 24 October 1966, acting through an agent, 
Mrs. Britt  tendered $59.00, but tcndcr was refused by the Associa- 
tion because of the decision to acccleratc payment. Considering the 
evidence in the light most favorable to the plaintiffs, however, on 
21 October 1969 the payincnt due 10 Septcmbcr 1969 was over thirty 
days in arrears. It is unclear whether the August payment was 
wholly in arrears or only partially so. The notice from the Associa- 
tion to  plaintiffs stated that "[tlhis action is being takcn as a result 
of previous experience." The previous experience was that on 5 
September 1964 Trustee Smith advertised and conducted a sale be- 
cause payment was three to five months in arrears. The sale was 
dismissed in a special proceeding when plaintiffs persuaded defend- 
ant  Association to accept the payments in arrears. 

Aftcr the decision of the Board of Directors on 21 October 1966 
to exercise its right to declare the entire balance due, thc matter was 
turned over to defendant Smith, trustee, for the purpose of foreclos- 
ing the decd of trust. Smith advertised as rcquircd by law and pro- 
ceeded to conduct public sales, the first of which was heid 25 No- 
vember 1966; a resale was held on 27 Deccrnber 1966 by virtue of a 
raised bid and pursuant to an order of rcsalc entered by the Clerk 
of the Supcrior Court of Randolph County. On 11 January 1967, 
said clerk confirmed the highest bid received a t  the resale, and the 
trustee exccuted and delivered deed to the assignees of the purchaser. 

At the close of the evidence, defendants' motion for judgment as 
of involuntary nonsuit was allowed and plaintiffs appealed. 

Ottway Burton for plaintiff appellants. 
Smillc & Casper b ? ~  Charlie B. Casper for defendant appellees 

Archie L. Smith, trustee, and Peoples Savings and Loan Association. 
H .  Wade Yates for defendant appellees James I .  Fraxier, Irene 

B .  Fraxier, C. T .  Burgess, Elizabelh C. Burgess, R. E. Sillmon and 
Mildred J.  Sillmon. 
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Plaintiffs' first assignment of error relates to the orders of the 
court allowing defendants' motion to strike certain allegations in 
the complaint. The portions of the complaint ordered stricken are 
summarized as follows: 

1. (From paragraph 2 of the complaint.) Defendant Smith's 
law firm had been sole attorneys for defendant Association for 
twenty-two years and he is also the attorney for State Farm Mu- 
tual Automobile Insurance Company, "the largest automobile lia- 
bility insurance carrier in the United States." Defendant James 
Frazier is a full-time insurance agent representing the aforesaid 
insurance company. Defendant C. T.  Burgess is engaged in various 
business activities. Defendant R.  E. Sillmon is a director in the 
Farmers Mutual Insurance Association. (Then followed allegations 
regarding the position and holdings of original defendant Allen.) 

2. (From paragraph 8 of the complaint..) " IN] otwithstanding 
the failure of the defendant Archie L. Smith to properly and legally 
advertise as by law required to foreclose real estate under the laws 
of the State of North Carolina, if he had foreclosed with a legal and 
lawful deed of trust signed by all of the owners of the property 
* * *." (Then followed details of certain dealings between plain- 
tiffs and original defendant Allen.) 

3. (From paragraph 9 of the complaint.) The money paid by 
defendant purchasers came from defendant Allen's bank. 

4. (From pamgraph 10 of the complaint.) Knowledge on the 
part of defendant Smith that the sale price of plaintiffs' homeplace 
was less than one-fifth of its true value. 

[I-31 Inasmuch as plaintiffs submitted to judgment of voluntary 
nonsuit as to  defendant Allen prior to the trial, all allegations re- 
lating to Allen and transactions with him were clearly irrelevant 
and, therefore, were properly stricken. The allegations in paragraph 
2 ordered stricken constituted a vague but futile attempt by plain- 
tiffs to associate certain of the defendants in a conspiracy. It is not 
error for the court to require relevant facts rather than mere in- 
nuendos; a weak assertion of "conspiracy" does not abrogate the 
requirement of relevance. The first portion of paragraph 8 ordered 
stricken was clearly conclusory without any allegation as to how 
defendant Smith failed to properly and legally advertise the sub- 
ject property. It was not error to strike the allegation that  the trustee 
knew the sale price was inadequate, for the reason that  such allega- 
tion was irrelevant. There is no duty on the trustee in a deed of 
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trust to obtain what the trustor considers an "adequate" price. In- 
adequacy of price alone is not sufficient to set aside the deed. I n  Re 
Register, 5 N.C. App. 29, 167 S.E. 2d 802; Pousi v. Loan Asso., 233 
N.C. 35, 62 S.E. 2d 521; Products COT. v. Sanders, 264 N.C. 234, 
141 S.E. 2d 329. Plaintiffs' first assignment of error is ovcrrulcd. 

[4] Plaintiffs assign as error the order dcnying their motion t o  
strike from the answers the legal conclusion that  "by virtue of said 
deed of separation agreement, the plaintiff Alice Lucille Craven 
Britt  was a free trader on the 20th day of July 1961" when she ex- 
ecuted the note and deed of trust. The term "frce trader" is derived 
from practice under the old statutes before the 11965 rewriting of 
Chapter 52 of the General Statutes following the 1964 amendment 
to Article X, section 6 of the State Constitution. The former statute 
provided that  "every woman who is living separate from her hus- 
band * * * undcr a deed of separation executed by said hus- 
band and wife * * * shall be deemed and held " * * a free 
trader, and may convey her real estate without the consent of her 
husband." G.S. 52-5 repealed and rewritten by section 1 of Chapter 
878, N.C. Session Laws 1965. This allegation could have been stricken 
for irrelevance because the term is currently devoid of legal signifi- 
cance. Such an allegation is not prejudicial, however, because char- 
acterization of the plaintiff Lucille Britt as a "free trader" is, in 
effect, no more than a shorthand description of her freedom to con- 
vey realty under G.S. 39-13.4, which provides in part: 

"Any conveyance of real property, or any interest thercin, by 
the husband or wife who have previously executed a valid and 
lawful deed of separation * * * shall be valid to pass such 
title as the husband or wife may have to his or her grantee, 
unless the deed of separation so recorded and registered * " * 
is cancelled of record by both parties * * * or unless an in- 
strument in writing cancelling the deed of separation and prop- 
erly executed and acknowledged by said husband and wife is 
recorded in the office of said register of deeds." (1959, c. 512) 

The assignment of error is overruled. 

[5] When the case was called for trial, plaintiffs sought to  amend 
the complaint to show that  in the Summer of 1964 plaintiff Lucille 
Britt  obtained the sum of $400.00 from her employer to pay to de- 
fendant Association in order to stop a foreclosure proceeding then 
in progress and that  the only notation she saw as a result of this 
payment was that  $147.00 was credited to her account. It is well 
settled in this jurisdiction that  s motion to amend after the be- 
ginning of trial is addressed to the discretion of the trial court and 
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is not appealable. Chappel v. Winslow, 258 N.C. 617, 129 S.E. 2d 
101 (1963). The assignment of error is overruled. 

161 Plaintiffs assign as error several rulings sustaining objec- 
tions to evidence offered by plaintiffs. In one instance, the court 
sustained the objection to the following question put to the clerk 
of court regarding the special proceeding in 1964 to dismiss the 
trustee's sale: "Was there any hearing set by you on what the fees 
and expenses were in that S. P. 1237?" The question was clearly 
irrelevant, as there is no duty on the clerk to hold such a hearing. 
Plaintiffs' counsel also asked the clerk, "Now, did you notify any 
of the plaintiffs in this lawsuit that confirmation was presented to 
you for signing?" The question was answered for the record, ('No, 
sir," after which the court said, "And the court will add that he was 
under no obligation to do so." Plaintiffs assign as error both the 
exclusion of the evidence and the statement of the court. The ques- 
tion was irrelevant and the court's statement appropriate because 
there is as a matter of law no duty to so notify the trustor. 

[7] The foreclosure of deeds of trust is governed by statutes and 
there is no statutory duty for the trustee or the clerk of court to 
give notice of confirmation. There is no statute setting out t,he 
nature of a confirmation. The statute now provides that "[nlo con- 
firmation of sales of real property made pursuant to this article 
shall be required except as provided " * * for resales. * " "" 
G.S. 45-21.29a (1 October 1967). Where no upset bid is filed, con- 
firmation of the sale is not required. Products Corp. v. Sanders, 
supra. The court was correct to clarify this as a matter of law be- 
cause of the implications following the question. Furthermore, since 
judgment of nonsuit was properly entered, the court's remark was 
harmless. The assignments of error relating to the exclusion of evi- 
dence are overruled. 

[9] The court refused to allow Ossie Boyd Britt (Lucille Britt's 
eon) to testify as to the reasonable market value of the land. The 
witness had testified, "I have an opinion satisfactory to myself as 
to the reasonable market value of this property as of October 26, 
1966." His whispered answer for the record was essentially the same 
valuation as that made by a,n earlier witness. To place into evi- 
dence a valuation requires a proper foundation. The minimal found- 
ation is (1) that the witness is familiar with the thing on which the 
witness professes to put a value and (2) that he has such knowledge 
and experience as to enable him intelligently to place a value on it. 
Stansbury, N.C. Evidence 2d, $ 128. The evidence was properly ex- 
cluded for failure of the witness to qualify to give an opinion. 
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[lo] The court sustained defendants' objection to an attempt by 
plaintiffs to offer into evidcnce as exhibit ('J" pictures taken by the 
witness ('to show the premises and also other matters it might tend 
to show." Although a photograph may be admissible, i t  is admitted 
not as substantive evidence but only to illustrate and explain the 
witness' testimony. Stansbury, N.C. Evidence 2d, 34. In the instant 
case, therc was no testimony for the pictures to illustrate. The evi- 
dence was properly excluded. 
[ I l l  The court did not err in granting defendants' motion for in- 
voluntary nonsuit interposed a t  the close of all the evidence and 
entering judgment accordingly. We deem i t  unnecessary to sum- 
marize all the testimony justifying nonsuit but will mention a few 
of the more important facts arising from the testimony. 

Plaintiffs' own evidence disclosed that a t  least one payment was 
in default for a period of thirty days and that defendant Associa- 
tion was authorized under the terms of the decd of trust to declare 
the entire outstanding balance due and payable and to proceed with 
foreclosure. The foreclosure was not invalid for lack of a valid deed 
of trust; the evidence disclosed that plaintiffs Lucille Britt and her 
husband entered into a deed of separation in August of 1958, that 
the decd of separation was recorded a day or two a,fter it was 
executed, and no cancellation of the agreement was effectuated a s  
provided by G.S. 39-13.4 to indicate any change of status. Plain- 
tiffs failed to show any legal defects in the foreclosure proceeding. 
Inadequacy of price alone is not a sufficient ground upon which to 
set aside a foreclosure sale. Products Corp. v. Sanders, supra; Weir 
v. Weir, 196 N.C. 268, 145 S.E. 281. 

Plaintiff Lucille Britt's testimony disclosed that she received a 
copy of the notice of sale but did not attend the sale; that she sr- 
ranged with original defendant Allen to raise the bid; that she saw 
the notice of resale published in the newspaper but did not attend 
the resale because she was depending on Mr. Allen to take care of 
it;  that she raised no objection to either sale. Situations arise that 
justify the courts' intervening to see that justice is done between 
the parties, but the facts in this case do not warrant such inter- 
vcntion. 

We have carefully considered each assignment of error brought 
forward and discussed in plaintiffs' brief, but finding them without,, 
merit, they are all overruled. 

The judgment of the superior court is 
Affirmed. 

BROCK and VAUGHN, JJ.,  concur. 
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CITY OR STATESVILLE, A MUNICIPAL CORPORATION, PETITIONER V. LOUIS G. 
BOWLES AND Wm, EUGI~CXIA W. ROWLES, HOWARD HOLDER 
NESS AND THE JEFFERSON STANDARD LIFE INSURANCE COM- 
PANY, A CORPORATION, RESPONIIENTS 

No. 6922SC391 

(Filed 17 September 1969) 

1. Eminent Domain § 6- sewer line easement - evidence of value - 
expert testimony 

In a proceeding instituted by a municipality to establish a sanitary 
sewer line easement through two tracts of land owned by respondmts, 
witnesses who had been qualified as expert real estate appraisers were 
competent to express the opinion that the location of the sewer line would 
prohibit grading to thr depth nwesary to prepare the property for com- 
mercial building. 

2. Eminent Domain 5 6- evidence of value- basis of expert opinion 
I t  was proper and in fact desirable that expert real estate appraisers 

gave the reasons on which they based their opinion of the fair market 
value of property immecliately before and immediately after a taking 
for a sanitary sewer line easement. 

3. Emincnt Domain § 6- sewer l ine casement - evidence of highest 
use 

In a proceeding instituted by a municipality to establish a sanitary 
sewer line easement through respondents' land, it  mas proper to permit 
respondents' witness to testify that in his opinion the highest use of s 
portion of the land would be for the extension of a shopping center which 
was located on an adjacent tract or for a new shopping centcr, notwith- 
standing objcction by the municipality on the grounds that the shopping 
center was not owned by respondents and that no plans for its expansion 
were shown. 

4. Eminent  Domain 9 5- determination of damages - possibility that 
t racts  may b c  unified 

Ordinarily, valuations cannot be considered as  a basis for awarding 
damages under the theory that numerous typrs of land may be brought 
together, unless it  is  shown there is a reasonable possibility that they can 
be unified in a single owner and that such unification is feasible and prac- 
tical. 

5. Eminent Domain 5 + determination of compensation - combin* 
tion of l and  with o ther  property 

The use of property in combination with other property may be con- 
sidered on the issue of damages if the possibility of combination is so rea- 
sonably sufficient and the usc so reasonably probable as to affect the market 
value. 

6. Evidence § 3; Eminent  Domain 9 6- matters  of common knowl- 
edge - value of l and  - adjoining businesses 

I t  is common knowledge that in determining the value of a tract of 
land buyers and sellers give substantial weight to the fact it  is bordered 
by successful business ventures. 
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7. Eminent  Domain 9 6- sewer line easement - evidence of alternate 
location - prejudicial effect 

In  a proceeding instituted by a municipality to establish a sanitary 
sewer line easement through respondents' land, testimony elicited on cross- 
examination of the municipality's consulting engineer concerning a pro- 
posed alternate location for the sewer line was not prejudicial to the mu- 
nicipality, since the evidence resulted from a map introduced by the mu- 
nicipality showing the alternate location as  a dashed line, and since the 
municipality had introduced the testimony of the engineer concerning his 
care in recommending the final location. 

8. Eminent  Domain § 5-- sewer l ine easement - determination of 
wmpensa,tion - fee remaining i n  landowner - instructions 

In  a proceeding on petition by a municipality to establish a sewer line 
easement through respondents' land, where the petition did not specify 
the nature and extent of the easement, the municipality acquired only 
such rights as  were incidental to constructing, maintaining and op- 
erating the sewer line-which included the right to  go on the property 
whenever necessary to inspect, repair or replace the line-and it was 
prejudicial error for the trial judge to refuse instructions tendered by 
the municipality that in  awarding compensation for the taking of the 
easement the jury must consider that the fee remained in the landowners 
subject to the prior rights incident to the easement. 

9. Eminent  Domain § 5- determination of compensa,tion - difference 
between fee  a n d  easement 

Whether there is any substantial difference in the easement condemned 
and a fee simple estate in the land depends upon the nature and extent 
of the easement acquired. 

10. Eminent  Domain 8 5-- determination of compensation - easement - fee remaining i n  owner - instructions 
If the nature of the easement is such that the owner of the fee is not 

totally excluded from the property, it is prejudicial error for the court to 
instruct the jury not to consider the fact that only an easement is being 
taken and to fail to give instructions xs to the respective rights of the 
parties and what use each is entitled to make of the property condemned. 

11. Eminent  Domain § 14- sanitary sewer l ine easement - what  l aw 
governs 

Where the respective rights of the parties were not defined by the pe- 
tition seeking the condemnation of a sanitary sewer line easement, or by 
statute or by stipulation, the general law regarding easements prevailed. 

12. Easements  § 8; Eminent Domain § 14- r ights  acquired i n  ease- 
ment  - r ights  of landowner 

An easement extends to all uses directly or incidentally conducive to 
the advancement of the purpose for which the land was acquired, and to 
no others; and the owner retains title to the land in fee and the right to 
make any use of it that does not interfere with the full and free exercise 
of the public easement. 
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APPEAL from Thornburg, J., 17 March 1969 Session of IREDELL 
County Superior Court. 

The petitioner instituted this proceeding pursuant to Chapter 40 
of the General Statutes and certain provisions of its municipal 
charter for the purpose of obtaining a sanitary sewer line easement 
through two tracts of land owned by the respondents. The land lies 
along Old Mocksville Road in Statesville Township of Iredell County. 

The easement sought was to extend for a distance of approxi- 
mately 2800 feet over respondents' land and i t  is described in the 
petition as "a permanent sanitary sewer line easement, said ease- 
ment being twenty (20) feet in width, ten 110) feet on each side 
of the center line and a construction or temporary easement twenty 
(20) feet on each side of the center line." The petition alleged that 
the permanent easement was for the purpose of constructing and 
maintaining a sanitary sewer system and the temporary easement 
was for construction purposes only. 

All issues (except the issue of damages) were disposed of by stip- 
ulations and pretrial orders and petitioner proceeded in accordance 
with its statutory authority to construct and operate the sewer line 
before trial on that issue. 

At the trial respondents introduced evidence that  they had sus- 
tained damages of from $40,000.00 to $46,650.00 as a result of the 
taking of the easement. The petitioner's evidence was that  the prop- 
erty had been benefited by from $6,000.00 to $10,000.00 on account 
of the location of the sewer line across it. The jury answered the 
single issue of damages in favor of respondents and in the amount 
of $19,000.00. Judgment was entered declaring that petitioner owned 
the easement described in the petition and ordering that  the re- 
spondents recover as complete and final damages the sum fixed by 
the jury as compensation. Petitioner excepted and appealed. 

Sowers, Avery & Crosswhite by William E .  Crosswhite for pe- 
titioner appellant. 

McElwee & Hall by  Jerome C. Herring for respondent appellee. 

The petitioner assigns as error the admission of various evidence 
over its objection. 

[I, 21 All of respondents' witnesses testified that  in their opinion 
the highest and best use of 21 of the 90 acres respondents contend 
was affected by the easement was for commercial purposes. The 
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other 69 acres were best suited for residential purposes. The peti- 
tioner challenges their further testimony which described the access- 
ibility of the 21 acre parcel and expressed the opinion tha t  the lo- 
cation of the sewer line would prohibit grading to the depth needed 
in order to prepare the property for commercial building. We do not 
agree with the petitioner's contention that  only an engineer is qual- 
ified to make such observations. A11 of the witnesses whose testimony 
is questioned were qualified as expert real estate appraisers and 
each of them stated his opinion as to the fair market value of the 
property immediately before and immediately after the taking of 
the easement. It was proper and in fact  desirable that  they give the 
reasons upon which they based their opinion. 31 Am. Jur.  2d, Ex- 
pert and Opinion Evidence, $ 36. Service Co. v. Sales Co., 259 N.C. 
400, 414, 131 S.E. 2d 9. Matters such as the accessibility of prop- 
erty, its slope and elevation, and costs tha t  will be involved for 
necessary grading and filling are often important factors to be con- 
sidered in arriving a t  an opinion as to its va!ue. The petitioner's 
assignments of error directed a t  the admission of this tcstimony are 
overruled. 

131 One of respondents' witnesses was permitted to testify over 
objection tha t  in his opinion the highest use of a portion of the land 
in question would be for the extension of a shopping center located 
on an adjacent tract or for a new shopping center. The petitioner 
contends tha t  this testimony was speculative because the shopping 
center referred to is not owned by respondents and no plans for its 
expansion were shown. 

[4, 51 Ordinarily, valuations cannot be considered as a basis for 
awarding damages under the theory that numerous types of land 
may be brought together, unless shown tha t  there is a reasonable 
probability tha t  they can be unified in a single owner and tha t  such 
unification is feasible and practical. Light Co. v. Moss, 220 N.C. 
200, 17 S.E. 2d 10; R. R. v. Gahagan, 161 N.C. 190, 76 S.E. 696. But  
the use of property in combination with other property may be con- 
sidered if the possibility of combination is so reasonably sufficient 
and the use so reasonably probable as to affect the market value. 
Light Co. v. Moss, supra",. k. Y .  City v. Sage, 239 U.S. 57, 60 I,. 
Ed. 143. 

13, 61 It is common knowledge tha t  in determining the value of 
a tract of land buyers and sellers gjve substantial weight to the fact 
it is bordered by successful business ventures. We do not find it 
unreasonable or speculative for the respondents' witnesses to have 
considered the proximity of the shopping center as an element of 



128 IN THE COURT OF APPEALS [ 6 

value or to have expressed an opinion that respondents' propertmy 
would be suitable for a similar use. In  estimating the fair market 
value of property acquired by eminent domain, "all of the cap- 
abilities of the property, and all of the uses to which it  may be ap- 
plied, or for which i t  is adapted, which affect its value in the market 
are to be considered, and not merely the condition i t  is in a t  the time 
and the use to which i t  is then applied by the owner." Barnhill, J. 
(later C.J.) in Light Co. v. Moss, supra, a t  205, 17 S.E. 2d 10, 13. 
See also Gallimore v. Highway Commission, 241 N.C. 350, 85 S.E. 
2d 392. We hold that  this testimony was competent and could be 
considered by the jury. 

[7] The petitioner further contends that  i t  was prejudiced by 
testimony elicited on the cross-examimtion of its consulting en- 
gineer concerning a proposed alternate location for the sewer line. 
Such evidence was irrelevant as the proper location of the sewer line 
was not a matter to be considered by the jury. Charlotte v. Heath, 
226 N.C. 750, 40 S.E. 2d 600. However, the questions here were di- 
rected to a dashed line representing the proposed alternate location 
and appearing on a map that  had been introduced by the petitioner. 
Having left the line on the map for the jury to see the petitioner 
cannot now complain that its witness was asked to explain to the 
jury what i t  represented. Moreover, the petitioner had questioned 
this witness a t  length on direct examination concerning his care in 
recommending the final location as the most advantageous, eco- 
nomical and efficient place for the sewer line. Under the circum- 
stances the challenged testimony was harmless to the petitioner. 

[%I The petitioner's final assignments of error relate to the judge's 
charge to the jury and must be sustained. The petitioner requested 
the court in writing that  the jury be charged in part as follows: 

"When an easement is obtained under the power of eminent 
domain the acquiring governmental agent acquires only an 
easement in the land so taken and the fee to the property re- 
mains in the landowner who may subject the land to any use 
which is not inconsistent with its use for the purpose for which 
i t  is taken, but the easement confers upon the City of States- 
ville authority to occupy and use the entire easement for san- 
itary sewer purposes whenever i t  deems such action conducive 
to the interest of the public. In other words, when an easement 
is acquired in land the fee remains in the original owner bur- 
dened by the use for which the easement is acquired. . . . 
Hence, in awarding compensation to the owner of land for an 
easement acquired due consideration is to be given to the fact 
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that  the fee remains in the owner subject to the prior rights in- 
cident to  the easement." 

The court refused the tendered instructions and gave the follow- 
ing instructions to which the petitioner excepted: 

"Now, in arriving a t  the fair market value of the tract of land 
immediately after the taking, you will not consider the fact that 
the City of Statesville is taking only an easement in part of the 
land appropriated, rather t'han the fee simple title, for the re- 
mote and uncertain possibility that  the City of Statesville may 
someday abandon the use of the appropriated right of way for 
sewer line purposes, and thus permit all the rights in i t  to re- 
vert to the owners in fee should not enter into your considera- 
tion." 

This instruction correctly charges the duty of a jury in assess- 
ing damages where the value of the easement taken is for all prac- 
tical purposes the value of the fee. Such a charge is applicable in 
cases involving highway and railroad rights-of-way and in other in- 
stances where the easement taken gives the condemning authority 
the complete and perpetual right to occupy and use the land to the 
total exclusion of the owner of the fee. Power Co. v. Rogers, 271 
N.C. 318, 156 S.E. 2d 244; Highway Commission v. Black, 239 N.C. 
198, 79 S.E. 2d 778; R. R. v. Armfield, 167 N.C. 464, 83 S.E. 809; 
Light Co. v. Clark, 243 N.C. 577, 91 S.E. 2d 569; Gas Co. v. Hyder, 
241 N.C. 639, 86 S.E. 2d 458. The reason for such a rule is that in 
such cases the remaining bare fee has no practical value to  the land- 
owner and the possibility the easement may some day be abandoned 
is too remote and improbable a contingency to be considered by the 
jury. Highway Commission v. Black, supra. 

[9, 101 "Whether there is any substantial difference in the ease- 
ment condemned and a fee simple estate in the land depends upon 
the nature and extent of the easement acquired." Power Co. v. 
Rogers, supra, a t  321, 156 S.E. 2d 244, 247. If the nature of the 
easement is such that  the owner of the fee is not totally excluded 
from the property, i t  is prejudicial error for the court to instruct 
the jury not to consider the fact that only an easement is being 
taken and to fail to  give instructions as to the respective rights of 
the parties and what use each is entitled to make of the property 
condemned. Power Co. v. Rogers, supra; San i t a~y  District v. Canoy, 
252 N.C. 749, 114 S.E. 2d 577; Light Co. v. Clark, supra. Here, the 
respondents are clearly not totally and perpetually excluded from 
the property which is subject to the temporary construction ease- 
ment. Davidson v. Stough, 258 N.C. 23, 127 S.E. 2d 762. Nor, in our 
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opinion, are they tot,ally excluded from the property encumbered 
with the permanent easement. See Sanitary District v. Canoy, supra, 
where the taking of a sewer line easement was likewise involved. 

The respondents strongly contend that the decision in Gas Co. 
v. Hyder, supra, supports the charge given by the court here. There 
the gas company condemned an easement over respondent's land for 
a gas pipeline. The petition and stipulations between the parties 
gave the petitioner free, full, and unlimited right of ingress and 
egress over the property, not only when needed to carry out its pur- 
poses, but a t  any time. The effect was to grant to petitioner com- 
plete dominion over the property involved to the virtual exclusion 
of petitioner. I n  the instant case, the petitioner has not attempted 
to acquire such extensive rights, and in fact has not acquired such 
rights. 

[ I I ,  121 The respondents further contend that  since the petition 
here does not specify the nature and extent of the easement being 
taken, the court was under no duty to give instructions similar to 
those requested and was free to  give the instructions t o  which ex- 
ception is taken. Such is not the case. When the respective rights of 
the parties are not defined by the petition, statute, or stipulation 
the general law regarding easements prevails. It is well settled that  
an easement ". . . extends to all uses directly or incidentally con- 
ducive to the advancement of the purpose for which the land was 
acquired, and to no others; and the on7ner retains the title to the 
land in fee and the right to make any use of i t  that does not inter- 
fere with the full and free exercise of the public easement." (Em- 
phasis added). 26 Am. Jur. 2d Eminent Domain, § 133, p. 794. See 
also Light Co. v. Clark, supra; Light Co. 1). Carringer, 220 N.C. 
57, 16 S.E. 2d 453; 3 Strong, N.C. Index 2d, Easements, § 8. 

[8] Accordingly, we hold that  the petitioner acquired only such 
rights as are incidental to constructing, maintaining and operating 
a sewer line across the strip of land in question, Necessarily in- 
cluded would be the right to go on the property whenever necessary 
to  inspect, repair or replace the sewer line. The respondents retain 
the right to traverse i t  freely, to park on it, to landscape it, to 
grade over it  and to use i t  for any lawful purpose a t  such time and 
for so long as such uses do not conflict with the rights of the pe- 
titioner. Indeed, t,he respondents' owr, witnesses recognized that 
some rights would be retained because they complained not that  
grading would be prohibited but that i t  would be limited by the 
depth of the sewer line. 

The rights retained by the respondents in the property amount 
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to substantially more than the "bare fee" and i t  was therefore 
prejudicial error for the court to refuse the requested instructions 
and to charge the jury not to consider the fact that only an easement 
was taken by petitioner. 

New trial. 

CAMPBELL and PARKER, JJ., concur. 

STATE O F  NORTH CAROLINA v. OLIVER HILTON DICKERSON 

No. 6918SC383 

(Filed 17 September 1969) 

1. Criminal Law 5 99- expression of opinion by  t r i a l  court  - exam- 
ination of defendant as to prior  convictions 

In  this prosecution for breaking and entering and larceny, the trial 
court expressed an opinion on the evidence in taking over the cross-exam- 
ination of defendant concerning prior convictions, the court's questions 
tending clearly to cast doubt on defendant's testimony and to convey to 
the jury an impression that the judge did not believe what defendant 
said. 

2. Criminal Law § 86-- denial of pr ior  convictions - use of FBI 
record to contradict denial 

Where defendant denied prior convictions when questioned by the so- 
licitor, the trial court erred in bringing defendant's FBI record to the 
attention of the jury by taking the record from the solicitor and ques- 
tioning defendant further about prior convictions and about the record 
itself, the court's action being equivalent to the allowance into evidence 
of a record of defendant's convictions to contradict his denial. 

3. Criminal Law 5 134; Burglary a n d  Unlawful Breakings 5 8; Lar- 
ceny s 10-- use of symbols B I E  a n d  L&R in judgment a n d  m- 
mitment  

Tbe use of the symbols B/E and L&R in judgments and commitments 
is disapproved, such symbols having no generally accepted legal meaning. 

APPEAL by defendant from Bowman, J., 31 March 1969 Session, 
GUILFORD Superior Court. 

Defendant is charged in three counts in a bill of indictment with 
the offenses of (1) a felonious breaking and entering, (2) felonious 
larceny, and (3) receiving stolen goods knowing them to have been 
stolen. 
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Defendant waived appointment of counsel and undertook to con- 
duct his own defense. The State's evidence tended to show that de- 
fendant and two others broke into the premises occupied by the 
Jewel Box of Greensboro and took therefrom twenty-one watches 
and one radio. Defendant's evidence tended to show that he was not 
in Greensboro on the date of the alleged offense. 

The case was submitted to the jury only upon the first two counts 
in the bill of indictment. It ret,urned verdicts of guilty. Defendant 
appealed. 

Robert Morgan, Attorney General, by  Eugene A. Smith, for the 
State. 

Forrest Campbell for the defendant. 

BROCK, J. 
After defendant testified in his own behalf, the solicitor pro- 

ceeded to cross-examine him concerning previous convictions of 
crime, a,nd the following transpired: 

"Q. You have been convicted of a number of crimes in 
Kansas City, Missouri, haven't you? 

"A. I refuse t,o answer that question on the grounds that 
i t  might intimidate my rights. 

"THE COURT: You are going to be in worse trouble than 
that if you don't answer the questions that the Solicitor asks 
you. If you have been convicted of anything, anytime, any- 
where, and the Solicitor asks you about it, you will answer his 
question. 

"I have been arrested for some traffic violations." 

The solicitor then proceeded to ask the witness about certain 
convictions in various parts of the country, to which the defendant 
replied that he was not convicted of the charges read by the so- 
licitor. 

"THE WITNESS: I am not guilty of those charges that 
he is reading off. 

'(THE COURT: He didn't ask you if you were guilty. He 
asked you if you were convicted on these matters that he is 
asking you about or whet,her you do not remember whether you 
were convicted or not. 

"THE WITNESS: No, sir, I have never been convicted 
of armed robbery in my life. 
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"THE COURT: State whether you remember or whether 
you have been convicted of these things." 

The solicitor continued questioning the defendant about prior 
convictions, to which the defendant answered no and denied each. 

"THE COURT: The cross examination is completed. You 
may step down. Do you have anything else you want to testify 
as to the facts in this case? 

"THE WITNESS: Is that the facts that he read off there, 
your Honor? 

"THE COURT: You saw the record, did you not? 
"THE WITNESS: Yes, sir, that could be anything- 

anything could be typed up there. 

"THE COURT: Let me see that record there. Have you 
ever served any time in any prison as a result of any convic- 
tion anywhere in this world as long as you have been born ex- 
cept this sentence you are serving right now? 

"THE WITNESS: Yes, sir, I have. 

"THE COURT: Where was that and what was i t  for? 

"THE WITNESS: I served time in Alabama. 

"THE COURT: Where in Alabama? 

"THE WITNESS: At the road camp there. I served time 
there for illegal possession of alcohol, but these other charges in 
some places, they are places I have never been. 

"THE COURT: Was that in Birmingham, Alabama, where 
you say you were convicted and served time for illegal posses- 
sion of alcohol? 

"THE WITNESS: No, sir, I don't think so. 
"THE COURT: Was it over in Montgomery, Alabama? 
"THE WITNESS: Some little small town. It wasn't either 

one of those larger cities, but I want to ask the Court am I be- 
ing tried for my past. Am I being tried here for the charge that 
I'm supposed to be - am I being tried for my past or am I be- 
ing tried for the charge here in Greensboro? 

"THE COURT: You are being tried for breaking and en- 
tering or aiding and abetting of the breaking and entering of 
the Jewel Box here in Greensboro. You may be asked questions 
about your record for that i t  goes to your credibility as  a wit- 
ness. Do you know what credibility means? If you do not, i t  



134 I N  T H E  COURT OF APPEALS [ 6 

means that evidence is admitted-that testimony is admitted 
in evidence as to whether the jury may believe or disbelieve all 
that you have testified to, or a part of what you have testified 
to, or none a t  all of what you have testified to. This evidence 
as to your record is admissible in evidence because i t  goes to the 
credibility of your testimony. Have you ever served any time 
anywhere except in Alabama for illegal possession of alcohol? 

"THE WITNESS: No, sir. 
"THE COURT: Except this sentence you are serving right 

now? 
"THE WITNESS: Yes, sir. 

((THE COURT: Anywhere in the world since you have 
been born? 

"THE WITNESS: That's right, yes, sir. 

('THE COURT: Do you wish to see this record again? 

"THE WITNESS: No, sir, I looked a t  it and i t  states that  
i t  is the United States Department of Justice. 

"THE COURT: Talk louder, I can't hear you. 

"THE WITNESS: It states that i t  is the United States 
Department of Justice, Federal Bureau of Investigation. 

"THE COURT: What investigation ? 
"THE WITNESS: Federal Bureau. I don't know how 

true it is, but I'd stake my life that isn't my past, no, sir. 
('THE COURT: Your name is Oliver Hilton Dickerson, 

isn't i t?  
"THE WITNESS: That's true, Oliver H. Dickerson. 
"THE COURT: What does the H stand for? 

"THE WITNESS: Well, I never learnt what that was. 

"THE COURT: What name do you go by? 

"THE WITNESS: Oliver Dickerson is usually what I use, 
but the Induction Board give me the middle initial. 

"THE COURT: Well, look on that same record that I 
gave you there in the second column, what name is there in all 
those places? 

"THE WITNESS: Well, this doesn't have anything to do 
with the charge that I am facing here. 
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"THE COURT: You are entitled to see it, if you are 
satisfied if your name is on that. 

"THE WITNESS: Well, Oliver Dickerson -yes, that's 
my name. 

"THE COURT: Oliver Hilton Dickerson is on there, isn't 
it? 

"THE WITNESS: Yes, sir. 

"THE COURT: Do you have anything else you wish to 
tell the Court and the jury?" 

111 In  taking over the cross-examination of defendant concern- 
ing prior convictions the trial judge seems to have momentarily don- 
ned the hat of prosecutor. His questioning clearly tended to cast 
doubt on defendant's testimony, and surely conveyed to the jury 
an  impression that the judge did not believe what defendant said. 
This cross-examination by the judge was a repetition of the solici- 
tor's cross-examination. ". . . [Clare must be exercised to avoid 
indirect expression of opinion on the facts, and i t  is improper for 
the trial judge to ask questions which are reasonably calculated to 
impeach or discredit the witness or his testimony." State v. Kirby, 
273 N.C. 306, 160 S.E. 2d 24. 

[2] Additionally, the trial judge allowed defendant's record of 
convictions, as recorded by the Federal Bureau of Investigation, to 
be brought to the attention of the jury. This was not something the 
defendant brought out himself; defendant had denied the convic- 
tions when questioned by the solicitor. Then the judge, apparently 
addressing the solicitor, said, "Let me see that record there," and 
then proceeded to question defendant further about prior convic- 
tions and about the record itself. This proceeding was the equivalent 
of allowing into evidence a record of defendant's conviction of 
crime to contradict his denial. Such evidence is not admissible. 
Stansbury, N.C. Evidence 2d, $ 48. 

It is noted that in undertaking to conduct his own defense de- 
fendant's violation of rules of procedure required the trial judge to 
continually admonish defendant, and apparently strained the pa- 
tience of the judge. Conceivably, presiding over the trial would 
have been less burdensome had defendant accepted appointment of 
counsel. But  such is the lot of the trial judge; he must preside with 
neutrality whatever the circumstances. It is the probable effect or 
influence upon the jury, and not the motive of the judge, which de- 
termines whether the party whose right to a fair trial has been im- 
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paired to such an extent as to entitle him to a new trial. State v. 
Smith, 240 N.C. 99, 81 S.E. 2d 263. 

[3] Although no question has been raised on this appeal concern- 
ing the "Judgment and Commitment" entered in the trial court we 
feel impelled to point out certain improprieties contained therein. 
We take notice that judgments in criminal cases are generally en- 
tered on forms provided by the Administrative Office of the Courts. 
These forms have certain printed wording, and certain blank spaces 
to be filled in. The use of these forms has the advantage of stand- 
ardizing the form of judgments and commitments throughout the 
State. However, the use of forms must not be interpreted as a signal 
for less exactness in recording the proceedings in the trial court. I n  
the instant case the "Judgment and Commitment" reads, in part, as  
follows: 

''In open court, the defendant appeared for trial upon the 
charge or charges of B/E, L&R and t'hereupon entered a plea 
of not guilty. 

('Having been found guilty of the offense of B/E, L&R 
which is a violation of G.X. 14-54 14-70 and of the grade of 
felony, . . ." 

(The portion in italics was filled in by the trial court; the part 
not in italics was printed on the form.) 

The symbols B/E and L&R have no generally accepted legal 
meaning and except for the reference to G.S. 14-54 and 14-70 would 
leave everyone free to  attach to  the symbols such meaning as they 
may choose. We disapprove of the use of such symbols in judgments 
and commitments; the forms used have sufficient space to write in 
a more authoritative description of the offense. And while upon 
the subject of the judgment, the record clearly shows that  the third 
count in the bill of indictment (receiving stolen goods knowing them 
to have been stolen) was not submitted to or considered by the jury; 
yet the "Judgment and Commitment" seems to indicate that  defend- 
ant was convicted of and sentenced for this offense also. A judgment 
of a trial court of this State deserves a greater dignity than the use 
of symbols can bestow. 

New trial. 

BRITT and VAUGHN, JJ., concur. 
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DONALD A. CHRISTENSON v. FRIENDLY FORD SALES, INC. 

No. 6918DC412 

(Filed 17 September 1969) 

1. Sales 3 13- automobile sales contract - failure of consideration - 
use f o r  intended purpose 

There is a failure of consideration for an automobile sales contract if, 
a t  the time of the sale, the automobile could not be used for the purposes 
for which i t  was intended. 

2. Sales 3 13- rescission of automobile sale - failure of consideration - sufficiency of evidence 
In this action to rescind a n  automobile sales contract for failure of con- 

sideration, plaintiff's evidence is suacient for the jury where i t  tends to 
show that after plaintiff had driven the automobile 750 miles the motor 
failed, that the cost of repairs would exceed the automobile's value, and 
that the breakdown resulted from defects which were in the crankshaft 
a t  the time of the sale coupled with the fact that the crankcase contained 
a very heavy oil which would not properly lubricate the motor but would 
have caused the motor to run quieter. 

8. Appeal a,nd E r r o r  § 2- assignment of error  to entry of judgment 
Assignment of error to the court's signing and entry of the judgment 

presents the face of the record proper for review, including whether the 
verdict supports the judgment. 

4. Sales 3 1- rescission of sales contract - failure of consideration 
- issue for  jury - whether property was "worthless" 

In  this action to rescind an automobile sales contract for failure of con- 
sideration, proper issue for the jury was whether the automobile was 
"worthless" a t  the time of the sale and not whether it was "virtually 
worthless," and judgment for plaintiff is not supported by verdict finding 
the automobile was "virtually worthless" at  the time of the sale. 

APPEAL from Kuykendall, J., 14 April 1969, Civil Session District 
Court, GUILFORD Division. 

This was an action to rescind a sales contract for failure of con- 
sideration brought in the District Court of Guilford County on 14 
April 1969. The plaintiff, Donald A. Christenson, alleged that  he 
purchased from the defendant, Friendly Ford Sales, Inc., for $675.00, 
a 1960 Jaguar sports car on 11 December 1967 and that  after he 
had driven the automobile approximately 750 miles from Greens- 
boro, North Carolina, to near Dubuque, Iowa, the automobile broke 
down as a result of certain defects which were in existence a t  the 
time of the sale, and that  the motor was worthless, and the cost of 
repairs would have exceeded the value of the automobile. The plain- 
tiff further alleged that  he advised the seller that he intended to use 
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the automobile t,o make a long trip to h/Iinnesota, and that he pur- 
chased the automobile because the defendant represented to him 
that  i t  was in A-1 condition. The plaintiff further alleged that  after 
the sale he expended money for repairs, towing, and auto rental in 
the amount of $400.00. Plaintiff prayed that  the contract be re- 
scinded, and that he recover the purchase price of $675.00, and spe- 
cial damages in the amount of $400.00. 

The defendant filed answer denying any failure of consideration. 

At the trial the plaintiff introduced evidence that he purchased 
from the defendant, for $675.00, a 1960 Jaguar sports car which he 
had seen three times, and ha,d driven twice, prior to the sale, and 
that  lie told the defendant's agent that he intended to make a trip 
from Greensboro, North Carolina, to Minnesota in the automobile. 
The plaintiff testified that  the automobile appeared to operate satis- 
factorily until he commenced the trip to Minnesota, and that  there- 
afterwards the muffler fell off, the fuel pump had to be replaced and 
the brakes failed, but that  he made these repairs and continued the 
journey until he reached Dubuque, I o w ~ ,  where the automobile 
broke down, and that  i t  became worthless because the cost of re- 
pairing i t  would be more than i t  was worth. Plaintiff's evidence 
tended to show that the automobile was shipped back to Greens- 
boro, North Carolina, where the plaintiff had it  examined by a me- 
chanic. The mechanic, who testified as an expert without objection, 
testified that  when he examined the automobile the crankcase con- 
tained ninety weight oil which was much heavier than the oil rec- 
ommended for the particular vehicle, and that  the crankcase was 
only about half full of oil. The mechanic testified: 

('The crankshaft which should have been perfectly circular a s  
i t  should be when it  comes from the factory, was oval-in the 
shape of an egg, or i t  gave that  impression -- and this measured 
to be approximately five thousandths out of round and caused 
the crankshaft to be out of center with the insert bearings, 
causing the problem we had with this vehicle. The bearings get 
so hot they seize up around the crankshaft and the motor will 
consequently stop. 

"In my examination of Mr. Christenson's crankshaft, I noticed 
that  the bearings had seized around the crankshaft. The crank- 
shaft was oval and that had caused the opposing ends of the  
bearings to come together and lock on the crankshaft. This 
would cause the motor to stop-it would heat up and weld it- 
self to the crankshaft. I believe Mr. Christenson had one or two 
problems with the car. First, the crankshaft was oval where i t  
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should have been circular and second, the oil in the car was 
exceptionally thick to be running the vehicle. I made an exam- 
ination of the oil in the crankshaft and would say i t  was around 
- probably ninety weight oil." 

The mechanic further testified that the ninety weight oil would 
have quietened the operation of the engine, and that the condition 
he found with respect to the crankshaft being out of round would 
not ordinarily happen overnight, and that in his opinion i t  would 
cost six to seven hundred dollars to make the automobile service- 
able. 

The defendant introduced evidence tending to show that the au- 
tomobile was sold "as is-where is", and that there was no express 
warranty as  to the condition of the vehicle, and that the plaintiff 
was advised that they did not have facilities to service or repair this 
particular type of automobile. 

The court submitted the case to the jury on the following issues 
which were answered by the jury as indicated: 

Did the plaintiff and defendant enter into a contract for 
the purchase of the 1960 Jaguar automobile? 

ANSWER: Yes, by stipulation. 

Was the Jaguar automobile purchased by the plaintiff vir- 
tually worthless a t  the time of its delivery? 

ANSWER: Yes. 

Did the sale of the 1960 Jaguar automobile breach any of 
the implied warranties to the plaintiff so that the auto- 
mobile's value was substantially impaired? 

ANSWER .................... 

Did the defendant effectively exclude all implied warran- 
ties in the sale? 

ANSWER .................... 

What amount of damages, if any, is the plaintiff entitled 
to recover of the defendant? 

ANSWER: $855.00" 

The court entered judgment on the verdict that the plaintiff re- 
cover of the defendant $855.00. The defendant appealed, assigning 
error. 
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Smith, Moore, Smith, Schell and Hunter, by Larry B. Sitton, for 
the defendant-appellant. 

Jordan, Wright, Nichols, Caffrey and Hill, by Edward L.  Mur- 
relle, for the plaintiff-appellee. 

[I] The defendant assigns as error the court's failure to grant his 
motion for judgment as of nonsuit made a t  the close of the evidence. 
At the trial of this cause i t  was incumbent upon the plaintiff to in- 
troduce evidence in support of his allegation that there had been a 
total failure of consideration for the sale of the 1960 Jaguar sports 
car. There was a failure of consideration if: a t  the time of the sale, 
the automobile could not be used for the purposes for which i t  was 
intended. Furniture Co. v. Manufacturing Co., 169 N.C. 41, 85 S.E. 
35; Pool v. Pinehurst, 215 N.C. 667, 2 S.E. 2d 871. 

[2] In support of his allegation that there had been a failure of 
consideration, the plaintiff testified that after he had driven the au- 
tomobile approximately 750 miles the motor failed, and the auto- 
mobile became worthless because the cost of repairs would have ex- 
ceeded its value. The value of the automobile after i t  had been 
driven 750 miles, would not, of itself, infer that the automobile was 
worthless a t  the time of the sale unless the breakdown could be at- 
tributed to defects in the motor of the automobile a t  the time of 
the sale. In this connection, the plaintiff testified that he had the 
aut,omobile shipped back to Greensboro, North Carolina, where he 
had it examined by an expert mechanic. The mechanic testified that 
when he examined the 1960 Jaguar he found the crankshaft to be 
five thousandths of an inch out of round, and that this condition 
would not ordinarily occur overnight. He testified that the break- 
down resulted from the defects in the crankshaft coupled with the 
fact that the crankcase contained a very heavy oil which would not 
properly lubricate the motor but would have caused the engine to 
run quieter so that any defects in the motor would have been more 
difficult to discover. There was considerable evidence that the crank- 
case contained ninety weight oil a t  the time of the sale. We believe 
this evidence raises an inference t,hat the crankshaft was defective 
a t  the time of the sale, and that the breakdown could have resulted 
therefrom. 

We are not unmindful of the evidence that the plaintiff drove 
the automobile for a considerable distance prior to the breakdown, 
and this would certainly raise an inference that the automobile was 
useful for the purposes for which i t  was intended. Nevertheless, di- 
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vergent facts and inferences of fact are for the determination of the 
jury. Giving the plaintiff the benefit of every fact and inference of 
fact which may be reasonably deduced from the evidence, we hold 
that  the defendant's motion for a judgment as of nonsuit was prop- 
erly overruled and that the case should have been submitted to  the 
jury upon appropriate issues. 

[3] The defendant-appellant's fourth assignment of error, based 
on exception number 12, challenges the court's signing and entry of 
the judgment. This assignment of error presents the face of the 
record for review, and this includes whether the verdict supports the 
judgment. Moore v. Owens, 255 N.C. 336, 121 S.E. 2d. 540; Coul- 
bourn v. Armstrong, 243 N.C. 663, 91 S.E. 2d. 912; Goldsboro v, 
R. R., 246 N.C. 101, 97 S.E. 2d. 486; 1 Strong, N.C. Index, Appeal 
and Error, $ 21, p. 91, e t  seq. 

[4] The issues arise from the pleadings and the evidence. I n  the 
instant case the second issue, which was answered in the affirmative 
by the jury, reads as follows: 

"2. Was the Jaguar automobile purchased by t,he plaintiff vir- 
tually worthless a t  the time of its delivery?" 

We hold that the proper issue in the instant case was whether 
the 1960 Jaguar automobile was ''worthless" a t  the time of the sale 
and not whether i t  was '(virtually worthless". Furniture Co. v. 
Manufacturing Co., supra; Pool v. Pinehurst, supra. Webster's Third 
New International Dictionary (1968) defines the word "virtual" as 
meaning "possessed of certain physical virtues; being in essence or  
effect but not in fact." Substituting the second definition for the word 
"virtually" in the issue presented to the jury, i t  would read as fol- 
lows: 

"2. Was the Jaguar automobile purchased by the plaintiff in 
essence or in effect but not in fact worthless a t  the time of 
its delivery?" 

The affirmative answer to the issue then says that  the Jaguar 
was not in fact worthless a t  the time of delivery. The verdict thus 
finds that the consideration might have been inadequate. I n  Young 
v. Highway Commission, 190 N.C. 52, 128 S.E. 401, the Court said: 

" 'So long as it  is something of real value in the eye of the law, 
whether or not the consideration is adequate to the promise, is 
generally immaterial in the absence of fraud. The slightest con- 
sideration is sufficient to support the most onerous obligation; 
the inadequacy, as has been well said, is for the parties to con- 
sider a t  the time of making the agreement and not for the court 
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when i t  is sought to be enforced.' 13 C.J. 365, Exum v. Lynch, 
188 N.C. 392, 396." 

We hold that the judgment is not supported by the verdict. 

The defendant's additional assignments of error relate to the 
admission of evidence and to portions of tlhe judge's charge but 
since the judgment is vacated, and these alleged errors are not 
likely to  reoccur, we do not deem it  necessary to discuss them. 

The appellee in his brief cited several sections of the Uniform 
Commercial Code in support of his contentions; however, since the 
action was brought and the trial had without any reference to the 
Uniform Commercial Code, we have not applied i t  in determining 
the appeal in this case. 

For the reasons herein set forth, the judgment of the District 
Court dated 17 April 1969 is vacated. 

MALLARD, C.J., and MORRIS, J., concur. 

MAUDE L. HUFFINES v. TROY FREEMAN WESTMORELAND AND MARY 
WESTMORELAND 

No. 6919SC441 

(Filed 17 September 1969) 

1. Automobiles 8 45- accident case - evidence - irrelevant and un- 
responsive answer 

In  action by femme plaintiff to recover for personal injuries allegedly 
resulting from an automobile accident, trial court properly struck as irrel- 
evant and unresponsive plaintiff's answer, in reply to defendant's inquiry 
as  to her injuries and the treatment thereof, that she had been more wor- 
ried about her injured husband a t  the time of the treatment. 

2. Automobiles § 4+ accident case - evidence of death of plaintiff's 
husband - competency 

In  action by femme plaintiff to recover for personal injuries resulting 
from an automobile accident, trial court properly struck plaintiff's testi- 
mony that her husband was injured in the collision and later died, there 
being no merit in plaintiff's contention that the evidence was admissible to 
explain why her husband did not testify as  a witness a t  the trial. 

$3. Automobiles § 4Fi-- accident case - striking of evidence - harm- 
less error 

During the course of the adverse examination of plaintiff, action of the 
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trial court in striking plaintiff's testimony on cross-examination by her 
counsel that she was knocked unconscious by the collision, that she did 
not remember if the traffic light was green, and that her best description 
of what occurred a t  the intersection was that it  was "just like a dream," 
held harmless error where plaintiff had testified to these same matters on 
direct examination. 

4. Appeal and Error § 46- prejudicial error - burden of proof 
The burden is on appellant not only to show error but that the al- 

leged error was prejudicial. 

5. Automobiles § 45; Evidence § accident case - evidence - 
map of accident scene 

Purported map of a n  automobile accident scene is rendered inadmissible 
where witness who drew the map did not identify its representations with 
smcient  accuracy on the trial. 

APPEAL by plaintiff from Crissman, J., a t  the 3 February 1969 
Civil Session of RANDOLPH Superior Court. 

This is a civil action to recover for personal injuries and prop- 
erty damage allegedly sustained by plaintiff in a collision between 
an automobile owned and operated by her and an automobile owned 
by the feme defendant and operated by the male defendant. 

Plaintiff's complaint alleged, and her evidence tended to show, 
the following: In  the early afternoon of 6 November 1967, plaintiff 
was driving south on North Fayetteville Street in the City of Ashe- 
boro, said street having four traffic lanes - two for southbound 
traffic and two for northbound traffic. Pritchard Street intersected 
North Fayetteville Street from the east and formed a "T" intersec- 
tion. Plaintiff desired to turn left on Pritchard Street and as she 
was in the process of making her turn she was driven into by the 
male defendant who was driving a station wagon north on Nortn 
Fayetteville Street. Further facts pertinent to this appeal appear in 
the opinion. 

Issues of negligence, contributory negligence and damage were 
submitted to the jury who answered the first two issues yes. From 
judgment predicated on the verdict in favor of defendants, plaintiff 
appealed. 

John Randolph Ingram for plaintiff appellant. 
Coltrane & Gavin by TV. E. Gavin for defendant appellees. 

BRITT, J. 
Plaintiff assigns as error the striking by the trial judge of cer- 

tain testimony given by plaintiff when she was adversely examined 



144 I N  THE COURT OF APPEALS [ 6 

by defendants' counsel prior to the t,rial. Plaintiff offered the ad- 
verse examination in evidence, but before allowing i t  to be intro- 
duced, the trial judge, on defendants' motion, ordered certain por- 
tions stricken. 

E l ]  Several of the exceptions under this assignment relate to tes- 
timony of plaintiff about her husband who died from injuries sus- 
tained in the collision. Plaintiff's exception No. 1 relates to an an- 
swer given by plaintiff to a question asked by defendants' counsel. 
His inquiry was directed to certain injuries allegedly received by 
plaintiff and medical treatments pertaining thereto. Defendants' 
counsel asked plaintiff if a certain doctor examined her; she an- 
swered, "He looked in my eye, and a t  my hand, [and I was more 
worried about my husband than I was about me, right a t  the time 
being.]" That part of plaintiff's answer included in brackets was 
stricken by the trial judge, and properly so. It was not responsive 
to the question and was not relevant to the issues, therefore, motion 
to strike out the objectionable part was properly allowed. Gibson v.  
Whitton, 239 N.C. 11, 79 S.E. 2d 196. 

121 Plaintiff's exceptions Nos. 2, 3, 4 and 5 relate to testimony 
which plaintiff attempted to provide showing that her husband was 
injured in the collision and later died from the injuries received. 
Plaintiff contends the evidence was proper to explain why her hus- 
band did not testify as a witness a t  the trial. Defendants contend 
that  evidence of the husband's injuries and death was not relevant 
to the issues in this case and, if admitted, would tend to evoke 
sympathy from the jury for plaintiff to the prejudice of defendants. 

In Pearce v. Barham, 267 N.C. 707, 149 S.E. 2d 22, in an opinion 
written by Higgins, J., we find the following: 

"Three issues were raised by the pleadings: (1) Did the plain- 
tiff suffer injury and damage as a result of the defendant's 
negligence? (2) Did the plaintiff, by her own negligence, con- 
tribute to her injury? (3) What damage, if any, is the plain- 
tiff entitled to recover? Only evidence which had bearing on 
these issues and tended to aid the jury in finding the proper 
answers to them should have been admitted a t  the trial. Rules 
of evidence furnish the guidelines by which the presiding judge 
shall determine what shall be admitted to the jury for its con- 
sideration in finding the answers to the issues. Gurganus v.  
Trust Cb., 246 N.C. 655, 100 S.E. 2d 81; IIeBruhl v. Highway 
Commission, 245 N.C. 139, 95 S.E. 2d 553. 

The law recognizes that evidence, when of slight value, may be 
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excluded because the sum total of its effect is likely to be harm- 
ful. Stansbury states the rule: 'Even relevant evidence may, 
however, be subject to exclusion where its probative force is 
comparatively weak and the likelihood of its playing upon the 
passions and prejudices of the jury is great.' N. C. Evidence, 
2d Ed., 8 80, p. 175. * * *" 

We hold that the testimony covered by exceptions 2, 3, 4 and 5 
was properly stricken. We fail to  find anywhere in the testimony 
where plaintiff attempted t,o explain her husband's absence from the 
trial with the simple statement that  he had died between the time 
of the collision and the date of the trial. 

131 Plaintiff's exceptions Nos. 6, 6A and 6B relate to the striking 
of certain questions asked plaintiff and answers given by her on 
cross-examination by her counsel during the course of her adverse 
examination as follows: 

"Q. In  other words, you were knocked unconscious in this 
collision. Is  that right? 
A. Yes, that's right. EXCEPTION NO. 6 

Q. What you are saying about the various things, about 
whether the light was green, where you were, and knowing about 
the collision, and so forth, you just have no recollection of i t? 

MR. GAVIN: I am going to object to the form of that 
question. EXCEPTION NO. 6A 
+ + *  
Q. Then, are you saying, when you are saying that  you don't 
remember these things, in your testimony today, that you don't 
have any recollection of it? 

A. No sir, i t  was just like a dream to me. EXCEPTION 
NO. 6B" 

[3, 41 Conceding, arguendo, that  the court erred in striking said 
questions and answers, the error was harmless for the reason that  
plaintiff had testified on direct examination by defendants' counsel 
that  she was knocked unconscious, that  she did not remember if the 
traffic light was green, that the best way she could describe what 
happened a t  the intersection was to say that  i t  was "just like a 
dream." The burden is on appellant not only to  show error but 
that  the alleged error was prejudicial. Bwgess v. Construction Co., 
264 N.C. 82, 140 S.E. 2d 766. 

The assignments of error relating to the adverse examination of 
plaintiff are overruled. 
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151 In  her assignment of error No. 7, plaintiff contends that the 
trial court erred in excluding plaintiff's exhibit 10 as evidence. The 
exhibit is a purported map or plat of the intersection of Pritchard 
Street with North Fayetteville Street and is drawn to scale on graph 
paper. It shows the front of one car headed toward Pritchard Street 
approximately three feet east of the line separating the northbound 
and southbound traffic lanes; i t  shows another car headed north jn 
the easternmost lane for northbound trafic approximately 180 feet 
south of the first car. Plaintiff's witness Voncannon testified that a t  
the time of the collision he was standing on the west side of North 
Fayetteville Street about 200 feet south of the intersection; that he 
saw the collision; that he made exhibit 10 and that i t  correctly rep- 
resented the intersection where the collision occurred; that  he could 
not say exactly where plaintiff's car was a t  the time he first saw the 
Westmoreland car but he "thinks" it  (the Huffines car) was across 
the center line. Exhibit 10 definitely represents the front of plaintiff's 
car as being some three feet across the center line a t  the time the 
defendants' car was some 180 feet away. We hold that  the witness 
did not identify the representations of exhibit 10 with sufficient ac- 
curacy to render it admissible. Stansbury, N.C. Evidence 2d, 8 34, 
pp. 64, 65. The assignment of error is overruled. 

Plaintiff's assignment of error No. 22 purports to relate to ex- 
ceptions 22 and 23. The record discloses that these exceptions were 
not taken a t  the trial, therefore, they will not be considered here. 
Rule 21, Rules of Practice in the Court of Appeals of North Carolina. 

Plaintiff noted numerous exceptions to portions of the court's 
charge to the jury as well as failure of the court to charge the 
jury on certain points. We do not deem it necessary to discuss each 
of the exceptions relating to the charge. Suffice to  say, we have care- 
fully reviewed the charge, with particular reference to the points 
raised by the exceptions, and conclude that  the charge, considered 
contextually as a whole, was free from prejudicial error. The as- 
signments of error relating to the charge are overruled. 

We have carefully considered all assignments of error brought 
forward and discussed in plaintiff's brief, but finding them without 
merit, they are all overruled. 

No error. 

BROCK and VAUGHN, JJ., concur. 
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STATE OF NORTH CAROLINA v. JUNIOR CHARLES HARDEE 

No. 6918SC429 

(Filed 17 September 1969) 

1. Criminal Law 5 138; Arrest and  Bail 5 9- excessive sentence 
-credit fo r  t ime served pending appeal 

There is no merit in indigent defendant's contention that there existed 
the possibility he might serve his sentence beyond the statutory limit in 
that he could not arrange bail and had to remain incarcerated pending 
appeal, the question being resolved by the 1969 amendment to G.S. 15-184 
which provides that a defendant not admitted to bail pending the appeal 
shall receive credit towards the satisfaction of his sentence for all time 
spent in custody pending the appeal, except when the sentence is death or 
life imprisonment. 

2. Criminal Law § 9%- motion t o  sequester witnesses 
Denial of defendant's motion to sequester witnesses is in the discre 

tion of the trial court and not reviewable. 

3. Criminal Law § 89- corroborative testimony - instruction re- 
stricting jury's consideration 

Although it  would have been the better practice in incest prosecution to 
instruct the jury with regard to the nature of corroborative testimony 
prior to testimony of prosecutrix' sister that she had had sexual inter- 
course with defendant, rather than after such testimony, the failure to 
do so was not prejudicial to defendant. 

4. Criminal Law 55 113, 119- corroborative evidence - requests fo r  
instruction 

Refusal of trial court to grant defendant's request to  instruct the jury 
in the charge with respect to the nature of corroborative testimony was 
not error, where defendant's request was not in writing a s  required by 
G.S. 1-181, and where the court had so instructed the jury at  the time 
the corroborative testimony was admitted. 

5. Criminal Law 5 11- instructions - failure t o  define "corrobora- 
tive evidence" 

Failure of the trial court to define "corroborative evidence" in its in- 
structions to the jury a t  the time the corroborative testimony was ad- 
mitted is not error. 

6. I n c e s t  nonsuit - evidence of sexual penetration 
Testimony by the 12-year-old prosecutrix that her father, the defend- 

ant, had had sexual intercourse with her on several occasions is sufficient 
evidence of sexual penetration to be submitted to the jury in a prosecu- 
tion for incest. 

7. Criminal Law 5 lo& nonsuit - credibility of prosecuting witness 
Nonsuit should not be granted on ground that the prosecuting witness 

was not worthy of belief; whether testimony is true or false and what it 
proves if i t  be true are matters for the jury. 
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8. Criminal Law 8 113- instructions - credibility of witnesses 
In the absence of a request, the trial court is not required to charge 

on the credibility of the witnesses. 

APPEAL by defendant from Ragsdale, S.J., 12 May 1969 Criminal 
Session, GUILFORD Superior Court. 

Defendant was charged, in a valid bill of indictment, with incest. 
He  entered a plea of not guilty, was found guilty as charged by the 
jury, was sentenced, and appealed from the judgment entered. Upon 
a,pplication and finding of indigency, counsel was appointed to per- 
fect his appeal, and Guilford County was ordered to furnish his 
counsel with a transcript of his trial and pay the mimeographing 
costs in this Court. 

Attorney General Robert Morgan, b y  Assistant Attorney Gen- 
eral Bernard A .  Harrell, for the State. 

Bencini, W y a t t ,  Early & Harris, b y  -4. Doyle Early, Jr., for de- 
fendant appellant. 

MORRIS, J. 
[I] Defendant's first assignment of error is to the sentence im- 
posed by the court. He readily admits that  the sentence is within 
the statutory limits but contends that  the possibility exists of serv- 
ing beyond the statutory limit by reason of the fact that defendant, 
an indigent, could not arrange bail and is, therefore, required to re- 
main incarcerated pending appeal. If the contention had any merit, 
and we do not concede that i t  does, the question is resolved by the 
1969 amendment to G.S. 15-184 providing, in pertinent part, that  
"[ilf the defendant has not been admitted to  bail pending the ap- 
peal, the defendant shall receive credit towards the satisfaction of 
the sentence for all the time the defendant has spent in custody 
pending the appeal, except when the sentence js death or life im- 
prisonment." This provision mas made applicable to all trials com- 
mencing after 22 April 1969. Defendant's trial began 13 May 1969. 

[2] Defendant's next assignment of error is to the denial of his 
motion to sequester witnesses. The refusal was in the court's discre- 
tion and not reviewable. State v. Love, 269 N.C. 691, 153 S.E. 2d 
381. Defendant in his brief candidly admits that  there is no conten- 
tion that  the court abused its discretion. 

[3] The court admitted the testimony of the prosecuting witness's 
sister to the effect that she also had had sexual intercourse with her 
father. Defendant does not question the admissibility of this evi- 
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dence. Immediately after the testimony in this regard, the court in- 
structed the jury that the testimony of the witness that  she had had 
sexual intercourse with the defendant was competent for the pur- 
pose of showing intent on the part of defendant and for the pur- 
pose of corroborating the testimony of the prosecuting witness, if 
the jury should find that  i t  did corroborate and not competent if i t  
didn't corroborate, and that i t  was not competent for any other pur- 
pose. Defendant makes this instruction the subject of assignments 
of error Nos. 5 and 6. He contends that i t  was error for the court to 
give the jury instructions after the witness testified rather than be- 
fore. Defendant cites no authority for his position nor does he show 
how defendant was prejudiced thereby. Conceding that the better 
practice would be to instruct the jury prior to the testimony, we do 
not regard the failure to do so as prejudicial error. Defendant fur- 
ther contends by assignment of error No. 6 that  the instruction given 
was not adequate. It appears from the record that  defendant's ex- 
ception to the instructions given was exception No. 9 which is not 
brought forward. Assignment of error is based on exception No. 8 
which was taken to the court's failure to  instruct prior to the evi- 
dence. Nevertheless, even though we do not approve the instruction 
as a model, in this situation we find no prejudicial error sufficient to 
warrant the granting of a new trial. Additionally, in its charge to 
the jury the court, while recapitulating the evidence, again gave 
adequate instructions as follows : 

"And I wish now to recapitulate what I said and to instruct you 
again with respect to that. I instruct you that  the testimony of 
this girl, Joan Hardee, concerning the commission of similar 
acts with her is not substantive proof that  the defendant is 
guilty of the crime laid against him in the bill of indictment, 
but that  testimony by Joan Hardee is competent to show in- 
tent, design, guilty knowledge or identity of the person or the 
crime but i t  is not substantive evidence that  the defendant, 
Junior Charles Hardee, had sexual relations with his daughter, 
Diane Hardee. It is competent for the purpose of showing, if 
you find that  i t  does, intent, design, guilty knowledge or iden- 
ti ty of the person or the crime." 

[4] The tenth assignment of error is directed to the refusal of the 
court to charge the jury with respect to corroborative testimony of 
some of the witnesses. Defendant concedes that  the jury had been 
instructed when the evidence was admitted. Oral request for addi- 
tional instructions was made a t  the conclusion of the court's charge. 
The record indicates that  the request was for instructions with re- 
spect to the testimony of other witnesses as corroborative of the 
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testimony of the prosecuting witness and that the request was de- 
nied for that in view of the fact that such instruction had been 
previously given on nunierous occasions during the course of the 
trial, further instructions, in thc view of the court, were unnecessary. 

The rule was stated by Stacy, C.J., in State v .  McKeithan, 203 
N.C. 494, 497, 166 S.E. 336, 337: 

"It is now the rule of practice with us that when testimony is 
admitted, not as substantive evidence, but in corroboration or 
contradiction, and that fact is stated by the court when i t  is 
admitted, i t  will not be ground for exception that the judge does 
not in his charge again instruct the jury specifically upon the 
nature of such evidence, unless his attention is called to the 
matter by a prayer for instruction; . . ." See State v.  Sutton, 
4 N.C. App. 664, 167, S.E. 2d 499. 

Oral requests for instructions a t  the end of the court's charge 
were refused in State v. Spencer, 225 N.C. 608, 35 S.E. 2d 887. On 
appeal, the Supreme Court held the assignments of error to be with- 
out merit. 

"The pertinent statute, G.S., 1-181, . . . requires counsel pray- 
ing of the judge instructions to the jury to 'put their requests 
in writing entitled of the cause, and to sign them; otherwise the 
judge may disregard them.' Moreover, i t  is within the sound 
discretion of the trial judge to give or to refuse a prayer for in- 
struction that is not in writing and signed by the attorney ten- 
dering i t  as required by the statute. (Citations omitted)." State 
v .  Spencer, supra, a t  609, 610 N.C., 888 S.E. 2d. 

This assignment of error is overruled. 

[S] Defendant's assignment of error No. 7 is addressed to the 
failure of the court to define "corroborative" evidence in its in- 
structions to the jury a t  the time the testimony was admitted. De- 
fendant cites no authority for his position, nor does the record in- 
dicate that he requested the court to define the term. Failure to de- 
fine the term is not ground for exception. State v. Lee, 248 N.C. 327, 
103 S.E. 2d 295. Defendant's mere assertion that the jury probably 
did not know the meaning of t,he word is clearly insufficient to show 
prejudicial error. This assignment of error is overruled. 

[6] Assignment of error No. 8 relates to the court's denial of de- 
fendant's motion for nonsuit. Defendant urges that there was ab- 
solutely no details of any act of sexual intercourse and, therefore, 
without evidence of penetration, the case should not have been sub- 
mitted to the jury. To bolster this position, defendant contends that 
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the State relied primarily on the testimony of the prosecuting wit- 
ness who had made prior exculpatory statements and whose testi- 
mony was, therefore, unwort,hy of belief. The prosecuting witness 
was a 12-year-old girl in the sixth grade a t  school who testified that 
her father, the defendant, had had sexual intercourse with her on 
several occasions and that  the last such occasion had been "approxi- 
mately a week before my sister went down to South Carolina". She 
further testified unequivocally that she knew what sexual inter- 
course means. Her testimony was corroborated by several witnesses 
who had talked with her about it. Her 11-year-old sister testified 
that  her father had also had sexual intercourse with her on several 
occasions but not since the warrant was sworn out against him. The 
physician who examined the prosecuting witness testified that  his 
examination revealed that  her vagina was somewhat relaxed and 
her hymen was completely obliterated, that in his professional opin- 
ion the female sex organs had been penetrated more than once and 
"the object that penetrated the female sex organs could have been 
an adult male sex organ." There was also evidence that  defendant 
had stated, "I did but I wasn't the first one." 

Defendant's contention that  his motion to nonsuit the action 
should have been granted, based on lack of evidence of sexual pen- 
etration, is untenable. 

"The law did not require the complaining witness to use any 
particular form of words in stating that the defendant had 
carnal knowledge of her. S. v. Hodges, 61 N.C. 231. Her testi- 
mony that the defendant had 'intercourse' with her and 'raped' 
her under the circumstances delineated by her was sufficient to 
warrant the jury in finding that  there was penetration of her 
private parts by the phallus of the defendant. Ballew v. State, 
23 Ala. A. 274, 124 S. 123; S. v. Badly, 29 S.D. 588, 137 N.W. 
352." State v. Bowman, 232 N.C. 374, 376, 61 S.E. 2d 107, 108. 

[7] Nor is the contention that the case should not have been sub- 
mitted to the jury because the prosecuting witness was not worthy 
of belief well founded. The office of the statutory motion for judg- 
ment of nonsuit in a criminal action is not to pass upon the cred- 
ibility of the witness for the prosecution or take into account any 
contradictory evidence offered by defendant. Whether the testimony 
is true or false and what i t  proves if i t  be true are matters for the 
jury. State v. Bowman, supil.a. The court is to consider the evidence 
favorable to the State, assume it  to be true, and determine its legal 
sufficiency to sustain the allegations of the indictment. This the 
trial court did and, in our opinion, ruled correctly in denying de- 
fendant's motion for nonsuit. 
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[8] The ninth assignment of error asserts that  the court corn- 
mitted reversible error in failing to instruct the jury as to  the cred- 
ibility of witnesses. It is permissible to do so, but not mandatory, 
and failure to do so is not the proper subject of exception. State v. 
McKinnon, 223 N.C. 160, 25 S.E. 2d 606. Defendant did not request 
any additional instructions with respect to credibility of witnesses. 
This assignment of error is without merit. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 

SALLIE 0. WEST, E M P ~ Y E E  V. J. P. STEVENS, EMPLOYER; LIBERTY 
MUTUAL INSURANCE COXPANY, CARRIER 

No. 6918IC440 

(Filed 17 September 1969) 

1. Master a n d  Servant 9 9- findings by Industrial Commission - 
appellate review 

Findings of fact by the Industrial Commission are binding upon the 
courts when supported by competent evidence. 

2. Master a n d  Servant § 96-- consideration of evidence-role of In- 
dustr ia l  Oommission 

The Industrial Commission is the sole judge of the credibility of the 
witnesses and the weight to be given their testimony. 

3. Master a n d  Servant g 77- change of condition - sufficiency of evi- 
dence 

Findings of fact by the Industrial Commission that, due to change of 
condition, plaintiff now has a 12.5 percent permanent partial disability 
of her left leg are held supported by competent evidence. 

APPEAL by plaintiff from an opinion and award of the North 
Carolina Industrial Commission filed 27 March 1969. 

This proceeding arises from an accident in September 1965 for 
which an award of compensation was entered on 15 March 1967. 
Thereafter plaintiff made application for review, alleging a change 
of condition, and the opinion and award appealed from was filed. 

The findings of fact by the hearing commissioner after the orig- 
inal hearing are contained in the opinion and award filed 15 March 
1967 as follows: 
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"1. Sometime in September, 1965 plaintiff struck the front 
of her right thigh on an oil cup on a loom while a t  work for 
defendant employer. Such oil cup was made of steel and was 
approximately two inches in diameter. After the striking of the 
oil cup with the front of her right leg, plaintiff fell backward 
and struck the back of her left leg upon a loom. 

"2. Plaintiff sustained, as described above, an injury by 
accident arising out of and in the course of her employment 
with defendant employer. 

"3. Following her accident plaintiff continued to work un- 
til 7 October 1965 when she fell while a t  home and broke her 
right leg. She was hospitalized by Dr. Sue and on 8 October 
1965 was seen by Dr. John Allgood. The doctor found that  
plaintiff had thrombophlebitis of both legs and an embolus in 
one of her lungs. The embolism cleared up but the phlebitis of 
the legs continued. Dr. Allgood is of the opinion that  the phle- 
bitis probably did not come from the broken leg which had 
occurred on the previous day because phlebitis generally took 
a longer period to time to develop. However, the doctor was 
further of the opinion that  the phlebitis probably was a result 
of the accident giving rise hereto, although i t  could have come 
from various causes. 

"4. While in the hospital with the broken leg plaintiff re- 
ported to her superintendent concerning her striking her legs 
upon the loom and oil cup while a t  work. Plaintiff did not rea- 
lize that  she had phlebitis prior to her hospitalization and she 
had good cause for not reporting her accident prior to such 
time. Defendants were not prejudiced by plaintiff's failure to 
immediately report her accident. 

"5. Plaintiff's broken leg healed but she remained tempo- 
rarily totally disabled solely because of her phlebitis commenc- 
ing on 7 January 1966. She was rehospitalized for phlebitis 
under the care of Dr. Allgood a t  such time. Plaintiff remained 
temporarily totally disabled as a result of the phlebitis and the 
accident giving rise hereto until 14 September 1966 but did not 
return to work until December, 1966. 

"6. As a result of the injury by accident giving rise hereto 
plaintiff was temporarily totally disabled from 7 January t o  
14 September 1966. 

"7. Plaintiff has fully recovered from the injury by acci- 
dent giving rise hereto and resulting phlebitis and has no per- 
manent disability as a result of her accident." 
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Upon the foregoing findings the hearing commissioner awarded 
the sum of $37.04 weekly for the period 7 January 1966 to 14 Sep- 
tember 1966. No appeal was taken from this award. 

Plaintiff's application for review for change of condition was 
heard on 10 and 13 June 1968, and the opinion and award of the 
hearing commissioner was filed 9 December 1968, containing the 
following findings of fact: 

"1. Plaintiff returned to work with defendant employer on 
December 5, 1966, and worked until July 19, 1967, when she 
was fired for failing to obey instructions. 

"2. Plaintiff claims of having been a cripple ever since she 
was hit in September, 1965, and that she has more pain now, 
and has never been well; can't get around and can't perform 
the job she once held. Plaintiff is still under the care and treat- 
ment of Dr. Lusk for varicose veins and phlebitis in the legs. 

"3. Following her discharge by the defendant employer the 
plaintiff worked a t  various other employments a t  intervals, and 
she has also drawn unemployment benefits. Plaintiff is presently 
employed selling dresses. 

"4. Plaintiff was seen by Dr. Lusk of Greensboro, on April 
27, 1966. On examination of the legs it  was found that  the left 
calf was somewhat larger than the right. The treatment was 
conservative as the doctor suggested that  the plaintiff u, fe an 
elastic hose for her left leg, and to refrain from long periods of 
standing or heavy duties. Plaintiff is still under the care of Dr.  
Lusk and her condition, now, is about the same as when he first 
saw her. It was the doctor's opinion that  the plaintiff has a 25 
to 30 percent permanent partial disability of the left leg now, 
but i t  could improve to a disability of 10 to 15 percent. It was 
the doctor's opinion that  either the injury of September, 1965, 
or the injury in October, 196,5, when she fell a t  her home, could 
have caused the phlebitis - about 50-50. 

"5.  At the time of the prior hearing in this matter, the 
plaintiff had no permanent partial disability but since that  
time had a change in condition for the worse, and now has a 
12.5 percent permanent partial disability of her left leg. 

"6. Plaint,iff has no temporary total disability beyond tha t  
period for which she has already been paid. 

"7. Plaintiff is entitled to compensation for 12.5 percent 
permanent partial disability of the left leg." 
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Upon appeal to the Full Commission, i t  adopted the findings 
and conclusions of the hearing commissioner, and affirmed an award 
of compensation for a 12.5 percent permanent partial disability of 
her left leg. 

Plaintiff appealed to this Court assigning as error the finding 
and conclusion of only a 12.5 percent permanent partial disability, 
and the award of compensation based thereon. 

Norman B. Smith for plaintiff. 

Smith, Moore, Smith, Schell & Hunter, by Richmond G. Bern- 
hardt, Jr., for defendants. 

BROCK, J. 
[3] Plaintiff assigns as error Findings of Fact No. 5 and No. 7, 
and the conclusion based thereon that plaintiff is entitled to an 
award on the basis of a 12.5 percent permanent partial disability. 
Plaintiff argues that the only testimony before the Commission was 
that  of Dr. John A. Lusk, and that his testimony supports only s 
finding of a 25 or 30 percent disability. Dr. Lusk testified that in 
his opinion "[hler disability is about 25 to 30 percent of the left 
leg." 

Dr. Lusk also testified as follows: 

"The thrombo-phlebitis found in both legs and the embolus 
in one of her lungs could have been caused by the fall a t  home 
when she broke her right leg on October 7, 1965. I would di- 
vide my opinion about 50-50, as  to which is more probable, 
whether it was caused by the fall on October 7, or the incident 
a t  work in September, 1965. I anticipate that Mrs. West will 
make slow, gradual improvement in her left leg. I do not an- 
ticipate the rating of 25 to 30 percent disability of that leg 
will get any worse. I think i t  may get better; I certainly hope 
so. I'm continuing to treat her. I believe she can improve some, 
but actually never get the full use back of her leg she had prior 
to the injury, but I hope we can get better use out of it. 

"Moving from 25 percent to 10 or 15 percent would be what 
I would feel is considerable improvement. That would be op- 
timistic." 

[I, 21 It is well established that the findings of fact by the In- 
dustrial Commission are conclusive and binding upon the court>s 
when supported by competent evidence. Taylor v. Jackson Train- 
ing School, 5 N.C. App. 188, 167 S.E. 2d 787. Also, the Commis- 
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sion is the sole judge of the credibility of the witnesses and the 
weight to be given their testimony. Taylor v. Jackson Training 
School, supra. 

In its consideration of claims the Industrial Commission is not 
compelled to find in accordance with testimony of any particular 
witness; its function is to weigh and evaluate the entire evidence 
and determine as best it can where the truth lies. 

[3] We see no error in the finding and conclusion complained of. 

Affirmed. 

BRITT and VAUGHN, JJ., concur. 

EMMIE CASON DOUGLAS v. EDWIN LINEBERRY BOOTH AND THOMP- 
SON-ARTHUR PAVING COMPANY 

Xo. 691SSC445 

(Filed 17 September 1969) 

1. Automobiles 8 19- motorist on  dominant street - stop sign re- 
moved f rom servient s t reet  - assumptions - r igh t  of way 

Where plaintie was traveling along a properly designated dominant 
street and knew that stop signs had been erected for traffic on an inter- 
secting street, but plaintiff was unaware that the stop sign on one side 
of the intersection had been temporarily removed, plaintiff was entitled 
to assume that traffic on the servient street would yield the right of way 
to her, this right not being lost by temporary removal of the stop sign 
on the servient street. 

27. Automobiles 88 19, 57- intersection accident - stop sign removed 
f rom servient highway - r ight  of way - suffldency of evidence 

In  this action for damages resulting from an intersection collision, 
where plaintiff's evidence shows that plaintiff approached the intersection 
upon the dominant street from defendant's left, and that the stop sign 
for the servient street on which defendant approached the intersection 
had been temporarily removed, and there was no evidence that defendant 
knew that a stop sign had been erected upon the servient street or that 
it  had been removed, defendant was entitled to rely upon the rule of 
G.S. 20-155(a) granting the vehicle on the right the right of way when 
two vehicles approach an intersection a t  approximately the same time, 
and defendant's motion for nonsuit is properly granted where the uncon- 
tradicted physical facts a t  the scene, as disclosed by plaintiff's evidence, 
show that defendant's vehicle entered the intersection before plaintiffs 
and there was no evidence that defendant was driving a t  an unreasonable 
speed or in any other way was improperly operating his vehicle. 
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3. Negligence 9 29; M a 1  § 2% nonsuit - evidence i n  conflict with 
physical facts 

Evidence which is inherently impossible or in conflict with indisputable 
physical facts or laws of nature is not sufficient to take the case to the 
jury. 

4. Highways and  Cartways 7- paving contractor - negligent re- 
moval of stop sign - s@ciency of evidence 

In an action for damages resulting from an intersection accident al- 
legedly caused by the negligence of defendant paving company in remov- 
ing a stop sign on the servient street while surfacing the street, defend- 
ant's motion for nonsuit was properly allowed where plaintiff's evidence 
showed only that approximately 30 days before the accident defendant 
paving company removed the stop sign for one day, and there is no evi- 
dence of how, when or by whom the stop sign was again removed, nor 
is there evidence from which it can reasonably be inferred that removal 
of the sign again was necessary for defendant paving company to ac- 
complish its work. 

APPEAL by plaintiff from Johnston, J., 21 April 1969 Session, 
GUILFORD Superior Court, Greensboro Division. 

Plaintiff seeks to recover damages for personal injuries alleged 
to have been sustained in a collision a t  the intersection of Willow 
Road and Tuscaloosa Street in the City of Greensboro on 19 De- 
cember 1964, a t  about four o'clock in the afternoon. Willow Road 
runs north and south; Tuscaloosa Street runs east and west. Plain- 
tiff was driving her automobile north along Willow Road, and de- 
fendant Booth was driving his automobile west along Tuscaloosa 
Street. The front of plaintiff's automobile struck the left side of de- 
fendant Booth's automobile. 

Plaintiff alleged and offered evidence to show that  stop signs had 
been erected facing traffic entering the intersection from either di- 
rection along Tuscaloosa Street; that  she was familiar with the 
intersection and knew that  the stop signs had been placed to con- 
trol traffic traveling on Tuscaloosa Street; that  Tuscaloosa Street, 
east of its intersection with Willow Road, was in the process of be- 
ing surfaced; and that  unknown to her the stop sign facing traffic 
traveling west of Tuscaloosa Street (the direction in which defend- 
ant Booth was traveling) had been taken down and was lying in the 
yard of a residence a t  the northeast corner of the intersection. 

Plaintiff alleged that  defendant Paving Company had removed 
the stop sign for purposes of grading Tuscaloosa Street and had 
negligently failed to replace it. 

At the close of plaintiff's evidence judgment of nonsuit as to each 
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defendant was entered. Plaintiff appealed, assigning as error the 
entry of the judgments of nonsuit. 

Originally plaintiff had named Lambeth Construction Company 
and the City of Greensboro as defendants also, but she does not ap- 
peal from the entry of judgments of nonsuit as to them. 

Alston, Pell, Pell & Weston, by E.  L. Alston, Jr., for plaintiff. 
Smith, Moore, Smith, Schell & Hunter, by Bynum Hunter, for 

defendant Edwin Lineberry Booth. 
Lovelace, Hardin & Bain, by Edward R. Hardin, for defendant 

Thompson-Arthur Paving Company. 

BROCK, J. 
Plaintiff contends that  she had the right of way a t  the intersec- 

tion because she was traveling on the dominant street (Willow 
Road). She contends that  the stop sign, having been erected, des- 
ignated Willow Road as the dominant street and Tuscaloosa Street 
as the servient street; and that  her rights were not changed merely 
because the stop sign was not in place a t  the time of the collision. 
She relies upon Kelly v. Ashburn, 256 N.C. 338, 123 S.E. 2d 775. 

Defendant Booth contends that  he was not confronted with a 
stop sign; that  there is no evidence t,hat he knew of the previously 
existing stop sign; and that  he was entitled to rely upon the rule of 
G.S. 20-155(a) granting to him tJhe right of way over a motorist 
approaching the intersection from his left a t  approximately the 
same time. He relies upon Tucker v. Moorefield, 250 N.C. 340, 108 
S.E. 2d 637. 

We do not consider Kelly v. Ash,burn, supra, and Tucker v. 
Moorefield, supra to be in conflict. 

G.S. 20-158(a) provides in part as follows: 

"The State Highway Commission, with reference to State 
highways, and local authorities, with reference to highways 
under their jurisdiction, are hereby authorized to designate main 
traveled or through highways by erecting at the entrance thereto 
from intersecting highways signs notifying drivers of vehicles 
to come to full stop before entering or crossing such designated 
highway, and whenever any such signs have been so erected i t  
shall be unlawful for the driver of any vehicle to fail to stop 
in obedience thereto and yield the right-of-way to vehicles op- 
erating on the designated main traveled or through highway and 
approaching said intersection." 
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With respect to intersections a t  which no stop sign, or yield right 
of way sign, has been erected, G.S. 20-155(a) provides in pertinent 
part as follows: 

"When two vehicles approach or enter an intersection and/or 
junction a t  approximately the same time, the driver of the ve- 
hicle on the left shall yield the right-of-way to the vehicle on 
the right . . . except where the vehicle on the right is re- 
quired to stop by a sign erected pursuant to the provisions of 
§ 20-158. . . ." 

I n  Tucker the evidence affirmatively showed that the stop sign 
had not been erected originally under the authority of G.S. 20-158(a) 
and consequently the street upon which plaintiff (Tucker) was 
traveling had not been properly designated the dominant street; 
therefore the Court held that the rule of G.S. 20-155(a) was applic- 
able to both plaintiff and defendant. In  Kelly the evidence per- 
mitted the inference that the stop sign had been erected originally 
under the authority of G.S. 20-158(a), and the Court held plain- 
tiff's right to rely on the assumption that  defendant, approaching 
from p!nintiffls right, would stop was not lost because the stop sign 
had been removed. However, in both cases the defendant's rights 
and duties were to be governed by the right of way rule provided by 
G.S. 20-155 (a) .  

[I] In  the present case, considering the evidence in the light most 
favorable to plaintiff, the evidence would permit findings as fol- 
lows: Plaintiff was driving north on Willow Road; Willow Road 
had been designated the dominant street by proper authority by 
the placing of stop signs on either side of its intersection with TUS- 
caloosa Street facing traffic on Tuscaloosa Street; plaintiff was fa- 
miliar with the intersection and with the existence of the stop signs 
for traffic on Tuscaloosa St,reet; and she did not know that the stop 
sign on the east side of the intersection had been removed. Under 
these circumstances plaintiff was proceeding along the dominant 
street and was entitled to assume that  traffic on the servient street 
would yield her the right of way, and this right was not lost be- 
cause the stop sign had been temporarily removed. Kelly v. Ash- 
burn, supra. 

[2] However, there was no evidence that  defendant Booth knew 
the stop sign had been erected or removed. Willow Road and Tus- 
caloosa Street are both approximately thirty-four feet wide. Plain- 
tiff and Booth were approaching the intersection a t  approximately 
the same time. Plaintiff was approaching from Booth's left and 
Booth was approaching from plaintiff's right. Under these circum- 
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stances Booth was entitled to rely on G.S. 20-155(a) granting the 
vehicle on the right the right of way when they both approach an 
intersection a t  approximately the same time. Kelly v. Ashbum, 
supra; Tucker v. Moorefield, supra. There was no evidence that 
Booth was driving a t  an unreasonable speed or in any other way 
was improperly operating his vehicle. 

Plaintiff had the burden of proving negligence on the part of 
defendant Booth; but the record is bare of any evidence of negli- 
gence on his part. The physical facts a t  the scene, as disclosed by 
plaintiff's evidence, show that Booth's vehicle was in its right lane 
of travel; that  his vehicle entered the intersection before  plaintiff'^; 
and that  the front of his vehicle was in the northwest quadrant of 
the intersection a t  the time plaintiff's vehicle struck his a t  his left 
front door. According to the record plaintiff and her passenger both 
testified that  plaintiff's vehicle had almost completely crossed the 
intersection before defendant Booth's vehicle entered. However, this 
testimony is in irreconcilable conflict with the physical facts as 
established by plaintiff's uncontradicted evidence. 

Plaintiff's witness, the investigating officer, testified: "I found 
some skid marks leading up to the rear of the Douglas [plaintiff's] 
vehicle." "This left skid mark leading up to the left rear of the 
Douglas car extended back some distance from out of the intersec- 
tion and into the intersection." "These skid marks leading up to the 
rear of the Douglas car were about straddle the middle of the 
street." "The damage to the station wagon [Booth's vehicle] is pri- 
marily in the left front door." The damage to plaintiff's vehicle was 
on its front. Plaintiff's photographs corroborated the testimony of 
the investigating officer. 

The skid marks, point of impact, and damage to the vehicles 
point clearly to the fact that  the vehicles approached the intersec- 
tion a t  approximately the same time, and clearly show that  plain- 
tiff's vehicle was not "almost out" of the intersection when Booth's 
vehicle entered. 

€31 "As a general rule, evidence which is inherently impossible or 
in conflict with indisputable physical facts or laws of nature is not 
sufficient to take the case to the jury, and in case of such in- 
herently impossible evidence, the trial court has the duty of tak- 
ing the case from the jury." Jones v. Schajjer, 252 N.C. 368, 114 
S.E. 2d 105; Hardy v. Tesh, 5 N.C. App. 107, 167 S.E. 2d 848. 

We hold that  plaintiff has failed to offer evidence, consistent with 
the undisputed physical facts, which shows any negligence on the 
part of defendant Booth, and that  the nonsuit as to him was proper. 
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[4] With respect to the defendant Thompson-Arthur Paving Com- 
pany, plaintiff contends that i t  removed the stop sign and negligently 
failed to replace it, and that such negligence was a proximate cause 
of the collision and her re~ult~ing damages. The only evidence relat- 
ing to removal of the stop sign for construction showed that  the stop 
sign was temporarily removed on 18 November 1964 and securely re- 
placed on the same day after some grading on the shoulder of the 
street was completed. This was approximately thirty days before the 
collision in question, and the record is bare of any evidence of how, 
when, or by whom the stop sign was again removed. Nor is there 
evidence from which i t  can reasonably be inferred that removal of 
the sign again was necessary for defendant paving company to ac- 
complish its work. How, when, why, or by whom the stop sign 
was again removed is a matter of conjecture under the evidence in 
this case. 

We hold that plaintiff has failed to offer evidence of any negli- 
gence on the part of defendmt Thompson-Arthur Paving Company, 
and that nonsuit as to i t  was proper. 

Affirmed. 

BRITT and VAUGIIN, JJ., concur. 

JULIA HARRIS SWINK v. CALEB WHITE SWINK AND CABARRUS 
BANK AND TRUST COMPANY, GAI~NISEIEE 

No. 6919SC442 

(Filed 17 September 1969) 

1. Divorce and  Alimony §§ 21, 23; Trusts 5 1- alimony and  child 
support payments - enforcement - execution o n  t rus t  income 

l n  wife's action for divorce from bed and board and for permanent ali- 
mony, the husband's income from a trust created in  another jurisdiction 
and administered by a trustee bank in this State is subject to execution 
to satisfy the judgment of the wife against the husband for alimony, 
child support and counsel fees; this result obtains even if the trust were 
a valid spendthrift trust administered under the laws of the other ju- 
risdiction. 

2. Divorce a n d  Alimony 55 17, 23- alimony upon divorce f rom bed 
a n d  board - child support - fees - sufficiency of findings 

In  wife's action for divorce from bed and board and for permanent ali- 
mony, judgment ordering the husband to pay the wife alimony in the 



162 IN THE COURT OF APPEALS [6 

amount of $175 per month and child support of $175 per month, as  well 
as $1900 for counsel fees and $1400 for accumalated alimony and chid 
support payments under prior orders, held supported by the findings and 
evidence. 

3. Divorce and AIimony @ 17, 2+ alimony and support payments - 
review 

The amount allowed by the court for alimony upon divorce from bed 
and board and for support of the children of the marriage will be dis- 
turbed only upon a gross abuse of discretion. 

APPEAL by defendant-garnishee, Cabarrus Rank and Trust Com- 
pany, from Crissman, J., 19 May 1969 Session Superior Court for 
ROWAN County. 

Plaintiff instituted suit for divorce from bed and board and 
permanent alimony against her husband, Caleb White Swink. The 
jury by its answers to appropriate issues found that the defendant- 
husband had offered such indignities to his wife as to render her 
condition intolerable, abandoned his wife and child, became an ex- 
cessive user of alcohol and failed to provide his wife and child with 
necessary subsistence. After hearing the evidence the trial judge 
made appropriate findings as to the needs of the plaintiff and the 
child of the parties. Judgment was entered which ordered that de- 
fendant pay plaintiff alimony of $175.00 per month and child sup- 
port in the sum of $175.00 per month; pay plaintiff $1,400.00 ac- 
cumulated alimony and child support which was due under prior 
orders of the court; and pay plaintiff $1,900.00 for counsel fees for 
the services of her attorney. Although the defendant-husband filed 
enswer, his counsel had withdrawn prior to the trial with permission 
of the court. The defendant-husband did not appear a t  the trial of 
the case and does not appeal. 

Judge Crissman's judgment provides in the part pertinent to this 
appeal as follows: 

"5. It is further ORDERED and ADJUDGED that Cabarrus 
Bank and Trust Company, Garnishee, shall pay over currently 
to the plaintiff Julia Harris Swink all income heretofore or here- 
after accruing to the defendant collected by i t  upon the trust 
fund established under the will of Louise Swink Fitch (less its 
allowed fees as Trustee) unt,il the further order of this court, 
or until this judgment with future accumulated alimony and 
child support has been discharged; and in the event the de- 
fendant Caleb White Swink reaches the age of forty-five years 
without this judgment having been discharged, the said Ca- 
barrus Bank and Trust Company, Garnishee, is directed to pay 
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and deliver the principal of said trust fund to a receiver to be 
appointed by this court upon motion of the plaintiff, to receive 
the said principal and to apply the same, or the income there- 
from, as the court may direct, to the satisfaction of this judg- 
ment with any accumulated arrearage of alimony and child 
support and in satisfaction of the obligation of the defendant 
for further alimony and child support thereafter. All such pay- 
ments of income or principal by Cabarrus Bank and Trust as 
herein directed shall operate as a full acquittance and discharge 
to the said Bank as to any claims of the defendant Caleb White 
Swink in respect thereof." 

A trust was created in the will of Louise Swink Fitch who was a 
domiciliary of the District of Columbia. Her will was probated and 
the estate administered by W. E. Fitch, executor, under the juris- 
diction of the appropriate court in the District of Columbia. The 
Cabarrus Bank and Trust Company, as trustee, has on hand assets 
of the trust in the amount of $81,000.00. 

The defendant-garnishee moved that  the portion of the judg- 
ment which pertained to garnishment of funds held by it  be set 
aside and that  the entire judgment be set aside. From the denial of 
these motions defendant-garnishee excepted and appeals. 

Kluttx and Hamlin by Leuris P. Hamlin, Jr., for p1ainti.g appellee. 

Alexannder and Brown by B. S. Brown, Jr., and E. T. Bost, Jr., for 
Cabarrus Bank and T r w t  Company, Garnishee, defendant appel- 
lant. 

VAUGHN, J. 
[I] The appellant contends that  the administration of this trust 
should be governed by the laws of the District of Columbia. The 
appellee contends that  the law of North Carolina should apply. We 
do not deem it  necessary to pass upon this question. We are con- 
vinced that  under the law of either jurisdiction, the income from 
the trust under consideration is subject to execution to satisfy the 
judgment of the wife against the defendant-beneficiary for alimony, 
child support and counsel fees. The result is reached even if we were 
to assume, as the appellant contends, that this is a valid "spend- 
thrift" trust to be administered under District of Columbia law. 
Without question, i t  is clear that under the law there, the interests 
of the father may be invaded for the support of minor children. 
Seidenberg v. Seidenberg, 225 3'. 2d 545 (D.C. Cir. 1955). Although 
that  case dealt with support of minor children, the court did not 
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distinguish between a wife and child. The opinion in Seidenberg is 
easily susceptible to the determination that a spendthrift trust can 
be reached for the purpose of meeting claims for alimony as well as 
child support. The cases cited and relied upon by the court involved 
support for wives. Judge Holtzoff quoted from Safe Deposit and 
Trust Company v. Robertson, 192 Md. 653, 65 A. 2d 292, which held 
that  spendthrift trusts could be attached for alimony. He  also cited 
the Restatement of the Law of Torts, § 157, wherein i t  is stated that 
the interest of the beneficiary can be reached in satisfaction of an 
enforceable claim, "(a) by the wife or child of the beneficiary for 
support, or by the wife for alimony. . . ." It also is to be observed 
that  although the judge in the Xeidenberg case specifically refused 
to deal with the validity of spendthrift trusts, he referred to them 
as of "questionable morality" and being "an undemocratic doctrine." 

There is a split of authorities in the states that  recognize spend- 
thrift trusts but the preponderance of them are in favor of attach- 
ment for maintenance or alimony. 

Courts and legislatures have exempted certain classes from the 
restrictive provisions of spendthrift trusts and decided that  the in- 
terest of the beneficiary may be reached ('notwithstanding an ex- 
press direction to the contrary" because of the strong equity behind 
these claims and because of the repugnancy to public policy. Bogert, 
Trust and Trustees, Second Edition, § 224. It is clear to us that 
under District of Colunlbia law the income from this trust is sub- 
ject to attachment for child support and alimony. 

If administration of the trust is to be governed by the laws of 
North Carolina, the same result is reached. The only spendthrift 
trust recognized in North Carolina is by G.S. 41-9, the test of which 
clearly are not met here. North Carolina has valiantly withstood 
efforts in its courts to have valid spendthrift trusts born out of case 
law. Traditional notions of public policy and fair play have re- 
mained predominant. The view of the North Carolina courts is that 
whatever interests a debtor has in property of any sort may be 
reached by his creditors, in law or equity, according to the nature 
of the property. Mebane v. Mebane, 39 N.C. 131. 

Restrictive provisions in a trust should not enable a father to 
shirk his legal obligations. This is especially true where the father 
has abandoned his wife and child and departed from the jurisdiction, 
thereby hindering the court in the use of contempt proceedings to 
enforce its decrees. 

Since i t  is clear that the interest of the defendant-beneficiary can 
be reached to provide child support and alimony, the only issue left 
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for this court is the reasonableness of the appropriation of the en- 
tire net income from the trust. 

X2] Judge Crissman's findings of fact as to the reasonable needs 
of the plaintiff and the child of the parties are supported by the 
evidence. The trial judge also found as a fact that the defendant- 
husband was t,hirty-five years of age, able-bodied and has two years 
of collcge. He concluded that  a man of his age, physical condition 
and educational attainment is capable of earning $200.00 per week. 
The judge properly considered the earning capacity of the husbacd 
along with his income from this trust. 

I31 The amount allowed by the court for alimony and support of 
children of the marriage will be disturbed only where there is a 
gross abuse of discretion. Teague v. Teagzce, 272 N.C. 134, 157 S.E. 
2d 649. Rayfield v. Rayfield, 242 N.C. 691, 89 S.E. 2d 399. 

The judgment of the superior court entered herein is 

Affirmed. 

BROCK and BRITT, JJ., concur. 

CLARENCE CURRY v. LAWRENCE If. STALEY, ISAAC W. WORRELL, 
INDNIDUAILY; AND BOWERS AND WORRELL, ACCOUNTANTS, A PART- 
NERSHIP 

No. 6921SC435 

(Filed 17 September 1969) 

1. Pleadings § 19- demurrer - construction of pleadings 
Upon demurrer a pleading will be liberally construed with a view to 

substantial justice between the parties, giving the pleader the benefit of 
every reasonable intendment in his favor. G.S. 1-151. 

2. Pleadings § 19- office of a demurrer 
The office of a demurrer is to test the sufficiency of a pleading, admit- 

ting for the purpose the truth of factual averments well stated and such 
relevant inferences as  may be deduced therefrom. 

3. Conspiracy 8 1- conspiracy defined 
A conspiracy is an agreement between two or more persons to commit 

an unlawful act or to do a lawful act in an unlawful manner. 

4. Conspiracy 5 1- nature of civil action 
A civil action for conspiracy is an action for damages resulting from 
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wrongful or unlawful acts committed by one or more of the conspirators 
pursuant to the formed conspiracy. 

5. Conspiracy 8 % action f o r  civil conspiracy - s u f f i c i h y  of corn- 
plaint - wrongdoing by plaintiff 

Allegations that the plaintiff was hired to manage his employer's new 
restaurant and that the employer and the employer's accountant unlaw- 
fully conspired to set up the records and account books of the restaursnt 
so as  to give the false appearance that plaintiff, and not the employer, 
was the owner, thereby subjecting plaintif€ to liability for federal and 
state income taxes and for social security and employees' withholding 
taxes, are held insufficient, when taken with the other allegations of 
the complaint, to state a cause of action for civil conspiracy against the 
employer and the accountant, where the other allegations give rise to the 
inference that plaintiff knew of defendants' scheme and cooperated with 
them. 

6.  Conspiracy 8 3- liability of conspirators f o r  acts of the others 
If two or more persons conspire or agree to engage in a n  unlawful 

enterprise, each is liable for acts committed by any of them in further- 
ance of the common design and the manner or means used in executing 
the common design; the fact that one conspirator is the instigator and 
dominant actor is immaterial on the question of the guilt of the other. 

7. Actions 8 5- party taking advantage of his  own wrong 
The common law maxim that a person will not be allowed to take ad- 

vantage of his own wrong has been adopted as public policy in this State. 

APPEAL by plaintiff from Seay, J., a t  the 16 June 1969 Civil 
Session of FOWYTH Superior Court. 

This is an appeal from a judgment allowing demurrers in a civil 
action for conspiracy. Plaintiff seeks to recover actual and punitive 
damages; he specifically asks that he be reimbursed for certain state 
and federal taxes paid by him and also the amount of certain tax 
assessments made against him. 

In  his complaint, plaintiff alleges that prior to October 1964 he 
was a cook employed by defendant Staley in Winston-Salem; that 
during said month Staley employed plaintiff to manage the opera- 
tion of a restaurant in Danville, Virginia. He further alleges that 
defendant Worrell, of the accounting firm of Bowers and Worrell, 
was Staley's accountant. Further pertinent facts alleged in the com- 
plaint are hereinafter set forth in the opinion. 

To the complaint defendants demurred for failure to state facts 
sufficient to constitute a cause of action. Judge Seay adjudged that 
the demurrer of each defendant be sustained and that plaintiff be 
allowed thirty days in which to amend the complaint. Plaintiff ap- 
pealed. 
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Hatfield, Allman & Hall by  James E .  Humphreys, Jr., for plain- 
tiff appellant. 

Wood & Phillips by William 2. Wood for defendant appellee 
Staley. 

Womble, Carlyle, Sandridge & Rice b y  David A. Irvin for de- 
fendant appellees Worrell, Individually, and Bowers and Worrell, 
Partnership. 

111 In testing the sufficiency of the complaint to withstand the 
demurrers, this Court must first be guided by G.S. 1-151 which pro- 
vides: "In the construction of a pleading for the purpose of de- 
kermining its effect its allegations shall be liberally construed with 
a view to substantial justice between the parties." Although in 
numerous cases including Joyner v .  Woodard, 201 N.C. 315, 160 
S.E. 288, our Supreme Court has held that under this section and 
contrary to the common law rule every reasonable intendment is to 
be made in favor of the pleader, the court has also held that the 
section requires a liberal construction of a pleading challenged ? ~ y  
demurrer with a view to substantial justice between the parties. 
Hedrick v. Graham, 245 N.C. 249, 96 S.E. 2d 129. 

121 The office of a demurrer is to test the sufficiency of a plead- 
ing, admitting for the purpose the truth of factual averments well 
stated and such relevant inferences as may be deduced therefrom. 
Lumber C'o. v .  Builders, 270 N.C. 337, 154 S.E. 2d 665. 

13, 41 Plaintiff contends that his complaint alleges sufficient facts 
to state a cause of action for civil conspiracy. Our courts have said 
many times that a conspiracy is an agreement between two or more 
persons to commit an unlawful act or to do s lawful act in an un- 
lawful manner. Evans v .  GMC Sales, 268 N.C. 544, 151 S.E. 2d 69; 
Shope v. Boyer, 268 N.C. 401, 150 S.E. 2d 771; McAdams v .  Blue, 
3 N.C. App. 169, 164 S.E. 2d 490. A civil action for conspiracy is an 
action for damages resulting from wrongful or unlawful acts com- 
mitted by one or more of the conspirators pursuant to the formed 
conspiracy. McAdams v.  Blue, supra, and cases therein cited. 

I51 Plaintiff argues that the unlawful act committed by defend- 
ants alleged in the complaint was the setting up of records and ac- 
count books for the Danville restaurant so as to give the false ap- 
pearance that plaintiff, rather than Staley, was the owner, resulting 
in plaintiff's becoming liable for federal and state income taxes on 
profits made by the restaurant and income taxes withheld from and 
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Social Security taxes accruing on employees of the restaurant. The  
crucial allegation of the con~plaint is as follows: 

"" * * Bowers and the defendant Staley did fraudulently, 
corruptly, and unlawfully conspire to set up and did set up, a t  
the time the plaintiff was hired by the defendant Staley to man- 
age the subject restaurant, the records and account books of 
the subject restaurant so as to give the false appearance tha t  
the plaintiff was the owner of and entrepreneur as to  the sub- 
ject restaurant, and so as to cause: 1. The income gain or loss 
of the restaurant to be taxed personally against the plaintiff, 
as apparent owner; and 2. The income-withholding and So- 
cial Security taxes due for the employees of the restaurant to 
be taxed personally against the plaintiff, as apparent owner." 

Plaintiff's counsel does not cite any law that the alleged act of 
the defendants violated, and we do not deem it necessary to deter- 
mine if the facts alleged would constitute an unlawful act. Assum- 
ing, argwendo, that  the act comphined of was unlawful, we think 
sufficient inferences arise from the allegations in the complaint to 
indicate that plaintiff had knowledge that  Staley and Bowers con- 
trived and executed the scheme of having the records and account 
books of the Danville restaurant show that  plaintiff was the owner 
of the business so as to cause federal and state taxes to  be levied 
against plaintiff, and that  plaintiff cooperated with defendants in 
carrying out said scheme. 

The following facts are specifically alleged in the complaint: 
Plaintiff was employed by Staley in October 1964 to operate the 
Danville restaurant and was told by Staley a t  that  time that all 
accounting and record-keeping matters would be taken care of by 
Bowers and Worrell. Plaintiff managed the operation of the restau- 
rant from October 1964 until October 1966. Early in 1967, Worrell 
prepared plaintiff's tax returns showing that  in 1966 plaintiff made 
a net profit of $11,143.50 from the operation of the restaurant when, 
in fact, plaintiff received from Staley during 1966 a salary of only 
$4,100.00. At the time plaintiff was dismissed, income taxes withheld 
from and Social Security taxes accruing on other employees of the 
restaurant for the month of September 1966 were owing to the fed- 
eral government, which taxes plaintiff has paid in the amount of 
$697.53. Because of the income falsely attributed to  plaintiff for 
1966, he paid $69.74 in "excess income taxes" to the State of North 
Carolina, $325.94 in "excess income taxes" to the Commonwealth of 
Virginia, and was assessed in excess of $1800.00 by the federal gov- 
ernment as income taxes for 1966, part of which plaintiff has paid 
and the remainder he is in the process of paying. 
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Although plaintiff does not allege that he ever signed a tax re- 
turn indicating that  he was the owner of the restaurant a t  any time 
between October 1964 and October 1966 and thus knew of the scheme 
devised by defendants about which he now complains, inferences to  
that effect are reasonably deducible from the allegations. From the 
#complaint, the following inferences are reasonable: As required by 
federal statutes, plaintiff filed an income tax return for each of the 
years 1964, 1965 and 1966. As required by federal statutes, plaintiff 
applied for and obtained an employer's identification number used 
i n  making returns for income and Social Security taxes withheld 
from and accruing on employees of the restaurant, representing 
himself as the owner. As required by federal statutes, he signed a 
written return to the federal government a t  least quarterly -prob- 
ably monthly - regarding income and Social Security taxes with- 
held from and accruing on employees. He  obtained in his name var- 
ious permits from state and local governmental agencies in connec- 
tion with the operation of said restaurant. The foregoing considered, 
it is just as reasonable to infer from the allegations of the complaint 
tha t  plaintiff had personal knowledge of the setup arranged by de- 
fendants about which he now complains and that he "went along 
with" said arrangement and cooperated in its execution. 

l6, 71 If the act complained of was a conspiracy, plaintiff was a 
party to it. If two or more persons conspire or agree to engage in 
an unlawful enterprise, each is liable for acts committed by any of 
them in furtherance of the common design and the manner or means 
used in executing the common design; the fact that one conspirator 
is the instigator and dominant actor is immaterial on the question 
of the guilt of the other. 2 Strong, N.C. Index 2d, Conspiracy, 8 3, 
p. 172. State v. Kelly, 243 N.C. 177, 90 S.E. 2d 241; State v. Daven- 
port, 227 N.C. 475, 42 S.E. 2d 686. The common law maxim that  a 
person will not be allowed to take advantage of his own wrong has 
been adopted as public policy in this State. I n  Re Estate of Ives, 
248 N.C. 176, 102 S.E. 2d 807. 

The judgment of the superior court sustaining defendants' de- 
murrers to the complaint was proper and is hereby 

Affirmed. 

BROCK and VAUGHN, JJ. ,  concur. 
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A. L. POPLIN, ET ux V. P. L. LEDBETTER 

No. 6919SC380 

(Filed 17 September 1969) 

1. Damages 9 11- worthless check - punitive damages - aggravated 
fraud - sufficiency of evidence 

In  plaintiffs' action to recover actual and punitive damages on the 
ground that defendant had fraudulently given plaintiffs a worthless check 
in the amount of $1400 in order to induce plaintiffs to convey to a third 
party a lot upon which defendant had built a house, the evidence is held 
insufficient to be submitted to the jury on the issue of punitive damages, 
there being no evidence upon which to support a finding of aggravated fraud. 

2. Damages § 11- punitive damages - fraud 
I n  order to award punitive damages in an action for fraud, the de- 

fendant's fraudulent conduct must contain the additional elements of in- 
sult, indignity, malice, oppression or bad motive. 

APPEAL by defendant from Crissman, J., 13 January 1969 Reg- 
ular Civil Session of the Superior Court of CABARRUS County. 

The plaintiffs, A. L. Poplin and wife, Callie Poplin, (Poplin), 
brought this action on 5 February 1968 in the Superior Court of 
Cabarrus County for actual damages in the sum of $1,400 and pun- 
itive damages in the sum of $10,000, alleging that  the defendant, 
P. L. Ledbetter, (Ledbetter), had been guilty of fraud in giving a 
worthless check in the amount of $1,400.00 to Poplin to induce him 
to convey a lot which he and his wife owned to one Hastings upon 
which Ledbetter had built a house. Poplin alleged that  on 15 April 
1965 he and his wife actually deeded the lot to Hastings upon the 
request of Ledbetter in exchange for the $1,400.00 check dated 15 
April 1965. Poplin further alleged that  when Ledbetter gave him 
the check he knew or ought to have known that  he did not have 
sufficient funds on deposit in the bank to pay the check, and that  
Ledbetter intended to deceive and defraud Poplin by the false rep- 
resentation, and further that  Poplin did in fact rely upon the false 
representation in conveying the lot to Hastings to his injury and 
damage. 

At  the trial, the plaintiffs offered evidence tending to show that  
on 15 April 1965 they were the owners of a certain lot in Cabarrus 
County upon which the defendant, Ledbetter, had built a house and 
that  Poplin had given the lot as security to enable Ledbetter to get 
a construction loan in the amount of $6,000.00. The evidence fur- 
ther tended to show that Ledbetter had negotiated to sell the house 
to one Hastings and that he gave a $1,400.00 check to Poplin dated 
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15 April 1965 to get Poplin and his wife to convey the lot to Hast- 
ings on 15 April 1965. Poplin testified that  he presented the check 
for payment "a couple of days" after he received i t  and that  i t  was 
charged back to his account about 10 days later because Ledbetter 
did not have sufficient funds on deposit to pay the check, and that  
although he had made demand upon Ledbetter for the $1,400.00 he 
had never been paid any part of it. The plaintiffs' evidence further 
tended to show that  on 15 April 1965 Hastings closed a loan a t  the 
Cabarrus County Savings and Loan Association in the sum of $12,- 
900.00 giving the house and lot as security for the loan, and that the 
proceeds of the loan were psid to Ledbetter. The 51,400.00 check 
dated 15 April 1965 given by Ledbetter to Poplin was offered and 
admitted into evidence along with evidence tending to show that a t  
no time during the month of April did Ledbetter have on deposit in 
the bank on which the cheek was drawn sufficient funds to cover the 
said check. 

The defendant, Ledbetter, offered no evidence and moved for a 
judgment as  of nonsuit a t  the close of the plaintiffs' evidence. The 
court overruled the defendant's motion and submitted the case to 
the jury on the following issues: 

"1. What amount, if any, are the plaintiffs entitled to recover 
from the defendant for actual damages? 

"2. Did the defendant represent to the plaintiffs that  he had 
on deposit the sum of One Thousand Four Hundred ($1,- 
400.00) Dollars a t  the time of the delivery of the check 
offered as plaintiffs' Exhibit 'A'? 

"3. If, so, did the defendant know that  he did not have One 
Thousand Four Hundred ($1,400.00) Dollars on deposit? 

"4. If so, did the defendant intend for the plaintiffs to rely 
upon the representation? 

"5. If so, did the plaintiffs reasonably rely upon the represen- 
tation of the defendant? 

"6. If so, what amount, if any, are the plaint.iffs entitled to re- 
cover of the defendant for punitive damages?" 

During the course of the trial the parties stipulated that  the court 
instruct the jury to answer the first issue $1,400.00. The jury an- 
swered all of the issues in favor of the plaintiffs and assessed punitive 
damages against the defendant in the sum of $2,500.00. The court 
entered judgment that  the plaintiffs recover of the defendant $1,- 
400.00 with interest as actual damages, and $2,500.00 as punitive 
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damages and further ordered that  if execution against the property 
of the defendant be returned either wholly or partially unsatisfied, 
execution be issued against the pcrson of the defendant and he be 
committed to the common jail of Cabarrus County until he pays the 
judgment herein or until he is discharged according to law. The de- 
fendant, Ledbetter, appealed assigning error. 

Cole and Chesson, by James L. Cole, for the defendant-appellant, 

Hartsell, Hartsell and Mills, by William H. Mills, Jr., and K .  
Michael Koontz, for the plaintiffs-appellees. 

[I] The appellant's assignments of error numbers 1, 2, 3, 4, 5, 29 
and 30, challenge the sufficiency of the plaintiffs' evidence to carry 
the case to the jury on the issue of punitive damages. 

I n  Vail v. Vail, 233 N.C. 109, 63 S.E. 2d. 202, the Supreme Court 
of North Carolina, speaking through Johnson, J., said: 

"Fraud has no all-embracing definition. Because of the multi- 
farious means by which human ingenuity is able to devise means 
to gain advantages by false suggestions and concealment of the  
truth, and in order that  each case may be determined on its own 
facts, i t  has been wisely stated 'that fraud is better left unde- 
fined,' lest, as Lord Hardwicke put i t  'the craft of men should 
find a way of committing fraud which might escape a rule or 
definition.' Furst v. Merritt, 190 N.C. 397 (p. 404), 130 S.E. 40." 

I n  Xwinton v. Realty Co., 236 N.C. 723, 73 S.E. 2d. 785, Chief 
Justice Devin, writing for the Court, said: 

"In some cases. in actions to recover damages for fraud, where - 
punitive damages are asked, i t  is suggested that  a line of de- 
marcation be drawn between aggravated fraud and simple fraud, 
with punitive damages allowable in the one case and refused in 
the other. In  a note in 165 A.L.R. 616, i t  is said: 'All that can 
be said is that  to constitute aggravated fraud there must he 
some additional element of asocial behavior which goes beyond 
the facts necessary to create a case of simple fraud.' " 

Upon this appeal we are not concerned with whether the defend- 
ant's conduct amounted to  simple fraud. Rather, we must examine 
the evidence in its light most favorable to the plaintiffs to  determine 
whether Ledbetter's conduct in giving the $1,400.00 check, with all 
of the attendant circumstances, constituted what has been referred 
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to in some cases as aggravated fraud, subjecting him to the addi- 
tional punishment of punitive damages. 

[2] In Swz'nton v. Realty Co., supra, and in Nunn v. Smith, 270 
N.C. 374, 154 S.E. 2d. 497, our Supreme Court indicated that be- 
fore punitive damages might be assessed, the defendant's fraudu- 
lent conduct must contain the additional elements of "insult, in- 
dignity, malice, oppression or bad motive". We are inclined to the 
view that  these are the "elements of asocial behaviorJ' referred to 
in 165 A.L.R. 616 which change simple fraud to aggravated fraud. 

[1] There is no showing that there was any prior business rela- 
tionship between Ledbetter and Poplin unless such an inference can 
be gleaned from Poplin's statement that  "he just gave me the check 
like he always had, if he ever gave me one, and I took i t  for granted 
he had i t  there." We believe that  this statement, standing alone, is 
not sufficient to infer any prior business association, and this is 
especially true since, if this had existed, the plaintiffs could have 
easily elicited this evidence from any of the witnesses available to 
them, and the appellees' contention to the contrary seems without 
merit. The fact that  Poplin had given the lot as security so that  
Ledbetter could obtain a construction loan does not, of itself, infer 
that  the plaintiffs and defendant were engaged in a joint venture. 
On the other hand, i t  does indicate that  Poplin knew that a t  the time 
he accepted the check and conveyed the lot to Hastings, that the 
lot was encumbered a t  least in the amount of $6,000.00. The addi- 
tional evidence to the effect that Kastings closed his $12,900.00 loan 
on the very day that  the check was dated and the deed executed 
could give rise to the inference that  Poplin had good reason to wait 
"a couple of days" before he presented the check for payment. We 
believe that  all of this evidence with respect to the circumstances 
attendant to the giving of the check tend to negate the essential ele- 
ments constituting aggravated fraud. 

I n  Nunn v. Smith, supra, where the facts were remarkably sim- 
ilar, the Court in affirming the judgment of nonsuit said: "Here, tak- 
ing all plaintiff's evidence as true, the record is void of evidence of 
insult, indignity, malice, oppression or bad motive, and the facts 
upon which plaintiff would recover punitive damages are the same 
facts on which he bases his cause of action. Therefore, plaintiff can- 
not prevail." We have examined the plaintiffs' evidence and con- 
clude that  the court ought not to have submitted the issue of punitive 
damages to the jury. 

For the reasons herein set forth, that  part of the judgment al- 
lowing punitive damages and providing for the arrest of the defend- 
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ant is reversed, and that  part of the judgment that  the plaintiffs re- 
cover of the defendant $1,400.00, with interest and cost, is affirmed. 
The result is 

Reversed in part. 
Affirmed in part. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE OF NORTH CAROLINA V. ROBERT LEE MUSIZELLY AND 
REUBEN ALLEN, JR. 

No. 6919SC379 

(Piled 17 September 1969) 

1. Criminal Law § 107- 'nonsuit for variance 
A fatal variance between indictment and proof may be taken advantage 

of by motion for jud-sment as of nonsuit. 

2. Indictment and Warrant 8 17; Criminal Law § 107- variance 
between pleading and proof 

A defendant must be convicted, if convicted a t  all, of the particular 
offense charged in the bill of indictment. 

8. Indictment and Warrant § 9- charge of crime - snttlciency of in- 
dictment 

All that  is required in a warrant or bill of indictment is that it be 
sufficient in form to express the charge against the defendant in a plain, 
intelligible and explicit manner, and to enable the court to proceed to 
judgment and thus bar another prosecution for the same offense. 

4. Indictment and Warrant § 9- sutllciency of indictment - nones- 
sential words 

If when stripped of nonessential words the indictment or warrant is 
sufficient to charge the offense, it  is sufficient to survive a motion to quash. 

5. Indictment and Warrant § 9- sulllciency of indictment - eviden- 
tiary matters 

A bill of indictment is complete without eridentiary matters descrip- 
tive of the manner and means by which the offense was committed. 

6. Indictment and Warrant g 17; Criminal Law $ 1% verdict - 
relation to offense charged 

A verdict of guilty or not guilty relates only to the offense charged, 
not to surplus or evidential matters alleged. 
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7. Indictment and  Warran t  § 17; Assault a n d  Bat tery § 11- felon- 
ious assault - indictment - variance - evidentiary allegations - 
surplusage 

In  this prosecution for assault with a deadly weapon with intent to 
kill inflicting serious injury not resulting in death, there is no fatal vari- 
ance between indictment and proof where the indictment charges that de 
feudants feloniously assaulted the cictim "with a certain deadly weapon, 
to wit: a pistol," and further alleges the assault occurred "by shooting 
him with a pistol," and the e~idence discloses that although shots were 
fired by defendants, the victim was not struck by a bullet but was beaten 
about the head with a pistol, the words "by shooting him with a pistol" 
being surplusage since they are nonessential in properly charging the 
offense of felonious assault. 

8. Assault and  Bat tery 88 5, 15-- felonious assault - instructions - 
intent  to ki l l  - intent  t o  inflict bodily harm 

In a prosecution for assault with a deadly weapon with intent to kill 
inflicting serious injury not resulting in death, an instruction that :he 
jury might find an intent to kill if defendant intended either to kill or 
inflict great bodily harm constitutes prejudicial error, since a finding by 
the jury that defendant intended only to inflict bodily harm would be in- 
s~~fficfent to sustain a conviction for felonious assault. 

9. Criminal Law § 113; Assault a n d  Bat tery § 15-- felonious as- 
sault - joint trial - instructions - conviction of both defendants 

In  a joint trial of two defendants for two offenses of felonious assault, 
a charge susceptible to the construction that the jury could find both de- 
fendants guilty on each count if i t  found beyond a reasonable doubt that 
either of the defendants feloniously assaulted either of the victims con- 
stitutes reversible error. 

APPEAL by the defendants, from Crissman, J., 6 January 1969, 
Criminal Session of CABARRUS Superior Court. 

The defendants were jointly charged in two bills of indictment 
with assault with a deadly weapon with intent to kill inflicting ser- 
ious injury not resulting in death. Parks McClain and Arthur Nell 
Pless were the alleged victims. The evidence tended to show that  
McClain was shot with a pistol and Pless was beaten about the 
head with a pistol. The defendants moved for judgment of nonsuit 
a t  the close of the State's evidence and a t  the close of all the evi- 
dence. These motions were denied. The jury returned verdicts of 
guilty as charged in each case as to each defendant. From the ver- 
dicts and judgments thereon, defendants appealed. 

Attorney General Robert Morgan b y  S ta f f  Attorney Carlos W .  
Murray, Jr., for the Stafe .  

Johnson, Davis and Horton b y  Clarence E. Horton, Jr., for de- 
fendant appellant Muskelly.  

M .  B. Shearin, Jr., for defendant appellant Allen. 



176 I N  T H E  COURT OF APPEALS [ 6 

[7] Defendants contend that  their motions for judgment as of 
nonsuit as to Case Numbers 12-428 and 12-432, the alleged assault 
upon Pless, should have been granted. The pertinent parts of these 
indictments read : 

". . . [Dlid, unlawfully, wilfully and feloniously assault one 
Arthur Nell Pless with a certain deadly weapon, to wit: a pistol 
with . . . upon said Arthur Nell Pless to wit: by shooting 
him with said pistol. . . ." 

The defendants' contention is based upon an alleged fatal vari- 
ance between the allegations of the indictment and proof offered a t  
the trial. The evidence a t  the trial revealed that  although shots were 
fired by the defendants, Pless cr7as not struck by a bullet but was in 
fact beaten about the head with a pistol. 

[I, 21 Where there is a fatal variance, i t  may be taken advant- 
age of by motion for judgment as of nonsuit. State v. Cooper, 275 
N.C. 283, 167 S.E. 2d 2G6; State v. Kimball, 261 N.C. 582, 135 S.E. 
2d 568; State v. Hicks, 233 N.C. 31, 62 S.E. 2d 497. It is a rule of 
universal observance in the administration of criminal law that s 
defendant must be convicted, if convicted a t  all, of the particular 
offense charged in the bill of indictment. The allegations and the 
proof must correspond. State v. White, 3 N.C. App. 31, 164 S.E. 2d 
36; State v. Watson, 272 Y.C. 526, 158 S.E. 2d 334. 

[3] What then were the defendants in the present case charged 
with? The words of the indictment are clear, ('feloniously assault 
. . . with a certain deadly weapon, to wit: a pistol." I n  the words 
of this Court in State v. White, supra, the offenses were "accurately 
charged." All that is required in a warrant or bill of indictment 1s 
that  i t  be sufficient in form to express the charge against the defend- 
ant in a plain, intelligible and explicit manner, and to enable the 
court to proceed to judgment and thus bar another prosecution for 
the same offense. State v. Anderson, 259 N.C. 499, 130 S.E. 2d 857; 
4 Strong, N.C. Index 2d, Indictment and Warrant, $ 9, pp. 347, 348. 

[4-61 In  this case, the gist of the offense charged against these de- 
fendants is the assault with a deadly weapon with intent to kill re- 
sulting in serious bodily injury but not resulting in death. If when 
stripped of nonessential words, the indictment or warrant is suffi- 
cient to charge the offense, i t  is sufficient to survive a motion to 
quash. State v. Camel, 230 N.C. 426, 53 S.E. 2d 313. The use of 
superfluous words in a bill of indictment should be disregarded. The 
bill is complete without, evidentiary matters descriptive of the man- 
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ner and means by which the offense was committed. A verdict of 
guilty, or not guilty, is only as to the oRense charged, not of sur- 
plus or evidential matters alleged. Xtate v. Wpnne, 151 N.C. 644, 65 
S.E. 459. I n  Xtate v. Stallings, 267 N.C. 405, 148 S.E. 2d 252. i t  was 
held that  if an averment in an indictment or warrant is not neces- 
sary in charging the offense, i t  may be treated as surplusage. Thus, 
in that  case where the defendant was being tried for escape from 
legal custody, words in the indictment referring to the felony for 
which the defendant was serving time were regarded as surplusage. 
Justice Bobbitt stated that the indictment is sufficient if it alleges 
that  the defendant "was serving time for a felony" without naming 
the particular felony. 

[7] Therefore, the words that  these defendants allege created a 
fatal variance, "to wit: by shoot,ing him with said pistol," were non- 
essential words in properly charging then1 with the offense and are 
thereby to be regarded as surplusage. 

The trial court therefore properly denied the defendants' motion 
for judgment as of nonsuit, and the t,rial proceeded upon valid in- 
dictments. 

[8] Further assignments of error by the defendants are directed a t  
alleged errors in the instructions to the jury. Defendants assign as 
prejudicial and erroneous the following instruction relating to in- 
tent to kill: 

"And, so, intent to kill is the intent which exists in the mind of 
a person a t  the time he commits the assault, or criminal act, 
intentionally without justification or excuse, to kill his victim, 
or to inflict great bodily harm." 

Defendants contend that  under this instruction the jury would be 
allowed to find the defendants guilty of felonious assault although 
they made no finding that  the acts were committed with the intent 
to kill their victims. With this argument this Court is in agreement. 
I n  State v. Ferguson, 261 N.C. 558, 135 S.E. 2d 626, the instruction 
in controversy was, ". . . so intent to kill is . . . intent to kill 
his victim or to inflict great bodily harm on him." The Court allowed 
a new trial stating that  a finding of intent to inflict great bodily 
harm is insufficient to support the charge of felonious assault since 
an intent to  kill is an essential element. I n  a more recent case, State 
v. Parker, 272 N.C. 142, 157 S.E. 2d 666, an instruction identical 
with the one in this case was held to be prejudicial error "for i t  
would allow the jury to find an intent to kill if the defendant in- 
tended either to kill or to inflict great bodily harm." 
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[9] The defendant further assigned as error the part of the charge 
which states as follows: 

"Now, members of the jury, the State must satisfy you beyond 
a reasonable doubt that the defendant, or defendants, did com- 
mit an assault . . . and that i t  was done with intent to kill 
either or both of these victims. . . ." 

Defendants contend that this instruction was prejudicial to them 
in that i t  would allow the jury to find them guilty upon a finding 
that either of the defendants feloniously assaulted either of the vic- 
tims. The assignment of error is well taken. A portion of the Court's 
decision in State v. Doss, 5 N.C. App. 146, 167 S.E. 2d 830, with 
Judge Morris writing for the Court, is especially pertinent. The 
rule is succinctly stated that when two defendants are tried together 
i t  is error for the court to instruct the jury in the disjunctive. State 
v. Parrish, 275 N.C. 69, 165 S.E. 2d 230. As in these cases, i t  re- 
mains to be error although the instruction is not technically a sub- 
mission of the question of guilt or innocence in the disjunctive but 
to the jury it  is confusing and ambiguous. The words "defendant, 
or defendants," are of the same effect as the words "defendants or  
either of them." The instruction is confusing and ambiguous in that  
i t  does not make i t  clear to the jury that there is the possibility that  
one of the defendants might be acquitted and one found guilty. 

The language "and that i t  was done with intent to  kill either or 
both of these victims" could lead the jury to  believe that  both de- 
fendants could be found guilty on each count if i t  was satisfied be- 
yond a reasonable doubt that a felonious assault was committed 
upon but one of the victims. 

Since there must be a new trial, we do not deem i t  necessary to 
discuss the remaining assignment of error as i t  may not arise on 
another trial. 

For errors in the charge, the defendants are, in each case, en- 
titled to 

New trials. 

BROCK and BRIW, JJ., concur. 
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EDNA P. SIMMONS, ADMINISTRATRIX OF THE ESTATE OF VELMB PAGE 
CHAVIS v. R. T. WILDER, M.D. 

No. 6918SC434 

(Filed 17 September 1969) 

1. Torts § 7; Physicians and Surgeons § 11- release of tortfeasor - wrongful death action - malpractice 
G.S. 1-540.1, providing that the release of a tortfeasor from liability 

for injuries resulting from negligence does not bar an action against a phy- 
sician or surgeon for malpractice in treating the injuries, is inapplicable 
to an action for wrongful death; consequently, a release of the original 
tortfeasor by an administrator bars a cause of action for wrongful death 
against the attending physician. 

2. Death 8 3- action for wrongful death- statutory remedy 
The right to bring an action for wrongful death is exclusively statutory, 

and the action must be asserted in strict conformity with the statute. 

3. Statute § 5-- strict construction - common law 
Statutes in derogation of the common law must be strictly construed. 

4. Statutes § 5- statutory construction 
The courts may not, under the guise of judicial interpretation, inter- 

polate provisions which are wanting in a statute and thereupon adjudi- 
cate the rights of the parties thereunder. 

5. Torts 9 P-- Uniform Contribution Among Tort-Feasors Act-ef- 
fective date 

The Uniform Contribution Among Tort-Feasors Act, G.S. Ch. lB, does 
not apply to litigation pending on 1 January 1968. 

6. Constitutional Law § 6- legislative powers - change of laws 
What laws shall be changed and when they are  to be changed is 

within the prerogative of the legislature, not the judiciary. 

APPEAL by plaintiff from Gambill, J., 21 April 1969 Civil Ses- 
sion, GUILFORD County Superior Court (High Point Division). 

Plaintiff-administratrix alleges two causes of action against the 
defendant. Her first is to recover damages for personal injuries, pain 
and suffering caused her intestate by the negligence and malpractice 
of the defendant, a physician, in treating her intestate for injuries 
sustained in an automobile accident which occurred on 3 May 1965. 

Plaintiff's intestate died on 11 May 1965. Plaintiff's second cause 
of a,ction is to recover for the wrongful death of her intestate which 
she alleges was caused solely by the negligence and malpractice of 
the defendant doctor. 

Claude Clifton Causey was the driver of t,he automobile in 



180 IN THE COURT OF APPEALS [6 

which the plaintiff's intestate was a passenger and sustained injury 
in the accident on 3 May 1965. It was from the injuries sustained in 
this accident that plaintiff's intestate was treated by the defendant. 

The defendant's answer denied negligence and malpractice. As 
a further defense, the defendant contends that  a release executed 
by plaintiff-administratrix on 8 October 1965 is a bar to both causes 
of action. The defendant further contends that  in exchange for this 
release, Claude Clifton Causey paid, or caused to be paid, $4,000.00 
to the plaintiff in her capacity as administratrix and that any award 
in this action should be reduced by that  amount. 

The trial judge concluded as a matter of law that the release is 
a bar to plaintiff-administratrix's cause of action for the wrongful 
death of her intestate against the defendant and adjudged that  that 
cause of action be dismissed. The judge denied the defendant's plea 
in bar as to the cause of action for personal injury, conscious pain 
and suffering. 

From the judgment dismissing plaintiff's cause of action against 
the defendant for the alleged wrongful death of plaintiff's intestate, 
the plaintiff appeals. 

Sapp and Sapp b y  W .  Samuel Shafler, I I ,  f o ~  plaintiff appellant. 
Perry C. Henson and Daniel W .  Donahue for defendant appellee. 

VAUGHN, J. 

[I] Prior to 1 October 1961, a release executed in favor of one 
responsible for the original injury protected a physician or surgeon 
against a claim based on negligent treatment of the injury. Smith 
v. Thompson, 210 N.C. 672, 188 S.E. 395. I n  a later case the Su- 
preme Court reached the same result where the administrator had 
sued a motorist for the wrongful death of his decedent and during 
the litigation had entered into a consent judgment which stated that 
its payment would operate as a full and final settlement of all claims 
against the motorist. The Supreme Court held that this consent 
judgment in the action against the motorist barred a later action 
against the doctor. Belt v. Hankins, 249 N.C. 199, 105 S.E. 2d 642. 

I n  1961 the North Carolina General Assembly enacted G.S. 
1-540.1, which reads as follows: 

"The compromise settlement or release of a cause of action 
against a person responsible for personal injury to another 
shall not operate as a bar to an action by the injured party 
against a physician or surgeon or other professional practi- 
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tioner treating such injury for negligent treatment thereof, un- 
less the express terms of the compromise, settlement or release 
agreement given by the injured party to the person responsible 
for the initial injury provide otherwise." 

Plaintiff advances the novel theory that  death is the ultimate 
personal injury and that, therefore, the Legislature intended that 
actions for wrongful death be included in the terms of G.S. 1-540.1. 

121 This argument ignores the fundamental dissimilarity of the 
two actions. The right to bring an action for wrongful death did not 
exist a t  common law and is, therefore, exclusively statutory. The 
action must be asserted in strict conformity with the statilte. W e b b  
v. Eggleston, 228 N.C. 574, 46 S.E. 2d 700. A different Statute of 
Limitations governs the time within which the action may be 
brought. G.S. 1-53(4). Moreover, while both the right of action for 
the recovery of consequential damages sustained between date of 
injury and date of death, and the right of action to recover damages 
resulting from such death have as basis the same wrongful act, there 
is no overlapping of amounts recoverable. Hoke  v. Greyhound Cor- 
poration, 226 N.C. 332, 38 S.E. 2d 105. The distinction between 
an action for personal injuries and an action for wrongful death was 
commented upon by Justice Higgins in a case involving the statute 
under consideration here. Gal1oz~'ay v. Lawrence, 263 N.C. 433, 139 
S.E. 2d 761. 

[I, 3, 41 G.S. 1-540.1, on its face applies only to actions for per- 
sonal injury. The statute says nothing about actions for wrongful 
death. Statutes in derogation of the common law must be strictly 
construed. Ellington v. Bradford, 242 N.C. 159, 86 S.E. 2d 925. This 
Court may not, under the guise of judicial interpretation, interpolate 
provisions which are wanting in the statute and thereupon adjudi- 
cate the rights of the parties thereunder. Board of Education v. 
Wilson,  215 N.C. 216, 1 S.E. 2d 544. 

Plaintiff also urges that this Court abolish the distinction be- 
tween releases and covenants not to sue. If not, we are urged to con- 
strue releases, coupled with words reserving rights of action against 
others, as covenants not to sue. 
151 It is to be observed that, since the enactment of G.S. 1-540.1, 
the Legislature has enacted the tTniform Contribution Among Tort- 
Feasors Act. This Act specifically refers to liability for injury or 
wrongful death. (Emphasis ours) G.S. 1B-4, to the extent relevant 
here, abolishes the distinction between releases and covenants not to 
sue. Unfortunately, from the point of view of the plaintiff in this 
action, the Act did not become effective until 1 January 1968, and 
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does not apply to litigation pending a t  that time. This action was 
instituted on 3 May 1967. It was, therefore, "pending litigation" on 
the effective date of the Act. 

[6] What laws shall be changed and when they are to  be changed 
is within the prerogative of the Legislature, not the Judiciary. 

We hold that the superior court judge correctly ruled that the 
release of the original tort feasor bars the action against the at- 
tending physician for wrongful death. 

Affirmed. 

BROCK and BRITT, JJ . ,  concur. 

DONALD GUY K I X N E P  v. C'HARLES R E I D  GOLEY, SR. 
- A N D  - 

KENNETH E. CROWSON, BY HIS NEXT FRIEND, BOBBIE M. GREEN v. 
CHARLES R. GOLEY AND DONALD GUY KINNEY 

- AND - 

JOHN L. NOLL, JR, v. CHARLES R. GOLEY AND DONALD GUY KINNEY 

No. 688C153 

(Filed 17 September 1969) 

1. Appeal a n d  E r r o r  $j 6 s  partial new tr ia l  
The Court of Appeals has power to grant a partial new trial, i t  being 

discretionary with the Court whether it will grant a partial new trial in 
a particular case. 

2. Appeal and  Error § 6% partial new tr ia l  - prerequisites 
Before a partial new trial is ordered, it  should clearly appear that no 

possible injustice can be done to either party, and where the questions 
involved are so interwoven that they cannot be separated and a new 
trial allowed as  to one or more issues without prejudicing the rights of 
one or more of the parties or preventing a full and just trial of the whole 
matter, the power to grant a partial new trial should not be exercised. 

3. Criminal Law 9 6- new tr ia l  awarded - petition f o r  partial new 
t r ia l  

In this appeal from a consolidated trial of an action by the driver of 
one automobile inrolved in a collision against the driver of the second 
automobile involved, and actions by two passengers in the first auto- 
mobile against both drivers, the jury having answered issues of negligence 
in all three cases in favor of the first driver and against the second 
driver, wherein the second driver was awarded a new trial by the Court 
of Appeals for error in the charge relating to his negligence, petition by 
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the first driver that the new trial in each of the passenger cases be lim- 
ited to the issue of the second driver's liability and that the jury's verdict 
finding the first driver free from negligence in those cases be allowed to 
stand is denied by the Court of Appeals, where the evidence and the 
court's charge thereon relative to the conduct of the two drivers was so 
interwoven and so interrelated that it would be impossible to give 
rational consideration to the conduct of one driver except as i t  was nf- 
fected by and related to the simultaneous conduct of the other driver. 

PETITION to rehear this case, reported in 4 N.C. App. 325, 167 
S.E. 2d 97. 

Smith, Moore, Smith, Schell & Hunter, by Bynum M .  Hunter 
and Lamy B. Sitton, for petitioner on rehearing, defendant Donald 
Guy Kinney. 

Arch K. Schoch, Jr., for respondent Kenneth E.  Crowson (plain- 
tiff in Case No. 9). 

Jerry M.  Shuping, and Smith & Casper, b y  drchie L. Smith, for 
respondent John L. Noll, Jr. (plaintiff in Case No. 3). 

Ottway Burton, and Haworth, Riggs, Kuhn c% Haworth, b y  John 
Haworth, for respondent Charles Reid Goley, Sr., defendant. 

PARKER, J. 
These three civil actions, which were consolidated for trial, arose 

out of the same two-car automobile collision. In  the first case Kinney, 
driver of the southbound automobile, sued Goley, driver of the north- 
bound automobile, who was making a left turn. The other two cases 
were brought by Crowson and Noll, passengers in Kinney's auto- 
mobile, against both drivers. In  all three cases the jury answered the 
issues of negligence in favor of Kinney and against Goley. On ap- 
peal this Court found error in the judge's charge to the jury as to 
the effect of G.S. 20-154, if they should find as a fact that  Goley had 
failed to give a proper turn signal. Since the erroneous portion of 
the charge was relevant to all three cases, we held appellant Goley, 
a defendant in all cases, entitled to  new trials in all three cases. 

I n  apt  time after the filing of our decision, Kinney, driver of the 
other vehicle, filed a petition in this Court to rehear, asking that our 
opinion be modified to provide that the new trial in each of the pas- 
senger cases be limited to the issue of Goley's liability and that  the 
jury's verdict finding Kinney free from negligence in those cases be 
allowed to stand. We granted the petition in order to clarify our 
opinion and to resolve the issue raised. 

Petitioner Kinney contends that the grant of new trials as to 
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KINNEY 2). @LEY AND CROWSON 2). GOLEP AND NOLL 2). GOLEY 

defendant Goley should not disturb the verdicts in petitioner's fa- 
vor in the two passenger cases, since the portion of the judge's 
charge found to be erroneous related only to negligence of defend- 
ant Goley and, so petitioner argues, bore no relationship to the 
jury's finding of no negligence on the part of Kinney. 

In our opinion reported in Kinney v. Goley, 4 N.C. App. 325, 
333, 167 S.E. 2d 97, 103, we said: 

"We deem i t  unnecessary to consider the remaining assign- 
ments of error made by appellants Crowson and Noll, since in 
any event there must be new trials and the questions raised will 
probably not recur." 

We have now further examined those assignments of error and 
are of opinion that error prejudicial to Crowson and No11 was prob- 
ably committed in the trial court's instructions to the jury in the 
cases brought by the two passengers, in failing to charge in those 
cases on the provisions of G.S. 20-141(c) and their applicability to 
the duty of defendant Kinney under the evidence presented a t  the 
trial. We do not, however, find it  necessary to decide this question, 
since we are of the opinion that in any event the request of defend- 
ant  Kinney that  the new trials awarded in the two passenger cases 
be against defendant Goley only should be denied. 

[I, 21 That  the Court has power to grant a partial new trial in 
appropriate cases has long been settled by the decisions of our Su- 
preme Court. Johnson v. Lewis, 251 N.C. 797, 112 S.E. 2d 512, and 
cases cited therein. However, i t  is also settled beyond controversy 
that  it is entirely discretionary with the Court whether i t  will grant 
a partial new trial in a, particular case. Paris v. Aggregates, Inc., 
271 N.C. 471, 157 S.E. 2d 131; Jenkzns v. Hincs Co., 264 N.C. 83, 
141 S.E. 2d 1; Lumber Co. v. Branch, 158 N.C. 251, 73 S.E. 164; 
Benton v. Collins, 125 N.C. 83, 34 S.E. 242; Burton v. Railroad, 84 
N.C. 192. Our Supreme Court has stated that  ". . . before such 
partial new trial is ordered it  should clearly appear that no possible 
injustice can be done to either party," Jarrett V .  l'runk Co., 144 
N.C. 299, 302, 56 S.E. 937, 938; and ". . . where the questions in- 
volved are so interwoven that they cannot be separated and a new 
trial allowed as to one or more issues, without prejudicing the rights 
of one or more of the parties or preventing a full and just trial of 
the whole matter, the power to grant a partial new trial should not 
be exercised." Gregg v. Wilmington, 155 N.C. 18, 30, 70 S.E. 1070, 
1075. 

[3] In  the present case the evidence and the court's charge thereon 
relative to the conduct of the respective drivers of the two vehicles 
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involved in the collision was so interwoven and so interrelated that  
i t  would be impossible to give rational consideration to the conduct 
of one driver except as i t  was affected by and related to the simul- 
taneous conduct of the other driver. Therefore a new trial of the pas- 
senger cases as to one driver should, in fairness to  all parties, call 
for a fresh jury consideration of the interrelated conduct of both 
drivers. 

After full consideration this Court, in the exercise of its discre- 
tion, denies petitioner Rinney's request for a partial new trial in 
the two passenger cases and awards a new trial in each case on all 
issues raised by the pleadings therein. 

New trial. 

MALLARD, C.J., and BROCK, J., concur. 

CARL GORDON v. STATE FARM RIUTUBL AUTOMOBILE INSURANCH 
COJ4PA4NY 

No. 6922SC455 

(Filed 17 September 1969) 

1. Insurance 3 106- action under  liability policy - use of term 
''and/or" 

In  an action to recover under an automobile liability insurance policy, 
use of the term "and/oru in the complaint is disapproved. 

2. Pleadings § !2-- sufficiency of complaint - legal conclusions 
Plaintiff should do more than merely incorporate in his pleading alle- 

gations in the nature of legal conclusions. 

3. Insurance 3 105- action under  insurance policy - complaint - 
showing coverage 

In an action to recover under an insurance policy, plaintiff's complaint 
should show that the loss sued for was covered by the contract of insur- 
ance, and ordinarily i t  should set out facts sufficient to enable the court 
to decide that his claim is within the coverage of the policy or contract. 

4. Insurance § 106- action by injured third party against liability in- 
surer  - sufficiency of allegations 

In this action by a n  injured third party against an automobile liability 
insurer to recover upon a judgment obtained against the negligent driver 
in a prior action, the complaint fails to state a cizuse of action where i t  
merely sets forth various legal conclusions joined by the term "and/or" 
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as to why the automobile in question was insured by defendant, i t  being 
impossible to determine on what basis plaintiff desires to rest hi& cause of 
action, and defendant's demurrer to the complaint was properly allowed. 

APPEAL by plaint'iff from Thornburg, S.J., 19 May 1969 Civil Ses- 
sion, DAVIDSON County Superior Court. 

This action was instituted 15 June 1966. In the original com- 
plaint, plaintiff alleged that defendant had issued a policy of lia- 
bility insurance to Donald Joe Myers with a coverage of $5,000.00 
for the benefit of any person injured on account of the negligent 
operation of an automobile by Myers; that on 3 November 1962 
plaintiff, while riding as a guest passenger with Myers, sustained 
personal injuries when Myers made a left turn in front of another 
automobile thereby causing a wreck. Plaintiff also alleged that  a t  
the time of sustaining the injuries he was a minor, 19 years of age, 
and that  by next friend he inytituted an action against Myers and 
on 12 June 1963 procured a judgment In the amount of $12,500.00. 
Plaintiff alleged that  on 22 March 1964 he became 21 years of age 
and that  this action was instituted within 3 pears of attaining ma- 
jority. 

Defendant answered, denying liability, pleading the 3-year stat- 
ute of limitations and pleading further that any and all insurance 
policies issued by i t  to Myers had been cancelled prior to 3 No- 
vember 1962. This answer was filed 1 July 1966. 

The following is a chronological listing of the pleadings submit- 
ted and orders entered subsequent to the filing of the answer. 

11 December 1967. Judge Olive entered an order permitting 
the plaintiff to file an amendment to the complaint. 

11 December 1967. The plaint'iff filed the first amendment to  
the complaint. 

15 January 1968. The defendant filed a demurrer to the 
amended complaint for failure to d a t e  a cause of act'ion. 

16 January 1968. Judge Robert M. Martin entered an order 
sust,aining the demurrer and permitting the plaintiff to file an 
amended complaint. 

17 January 1968. The plaintiff filed a second amendment to  
the complaint. 

9 September 1968. The defendant filed a second demurrer to 
the second amended complaint for failure to  state a cause of 
action. 
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2 December 1968. Judge Thornburg entered an order sustain- 
ing the demurrer and permitting the plaintiff to file an amended 
complaint. 

19 December 1968. The plaintiff filed a third amendment to 
the complaint, and this time restated the entire complaint. 

14 January 1969. The defendant filed a third demurrer to the 
third amended complaint for failure to  state a cause of action. 

10 March 1969. Judge Beal entered an order sustaining the 
demurrer to the complaint as amended and allowing the plain- 
tiff 30 days within which to file an amendment. 

1 April 1969. The plaintiff filed a fourth amendment to the 
complaint. 

29 April 1969. The defendant for the fourth time filed a de- 
murrer to the complaint as amended the fourth time. 

20 May 1969. Judge Thornburg entered an order sustaining 
the demurrer to the complaint for failure to state a cause of 
action. From this order an appeal was taken to this court. 

Will iam H.  Steed, Attorney for plaintiff-appellant. 

Deal, Hutchins and Minor b y  Edwin T .  Pullen, Attorneys for 
defendant-appellee. 

[4] We are concerned solely with the complaint as finally amended 
which was before Judge Thornburg on 20 May 1969. Th' 1s corn- 
plaint does not contain "[a] plain and concise statement of facts 
constituting a cause of action, without unnecessary repetition." 
G.S. 1-122. To the contrary, this complaint presents a jumble of 
words, and we find it  impossible to determine just exactly what 
cause of action the plaintiff is attempting to set out. 

For instance, paragraph 12 of the amended complaint attempts 
to allege in substance that the 1953 Oldsmobile automobile in ques- 
tion was insured by defendant because: 

A. It was an "owned automobile" within the meaning of the al- 
leged policy; "and/or" 

B. It was a "non-owned automobile" within the meaning of 
the alleged policy ; "and/or" 

C. It was an automobile which was to be substituted for the 
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automobile described in the alleged policy "and/or" a temporary 
substitute automobile "and/or" 

D. An automobile designated in the alleged policy by explicit 
description as the motor vehicle with respect to which the coverage 
of the alleged policy was to be granted as required by law. 

[I1 "We do not look with favor upon the ambiguous and uncer- 
tain term 'and/or.' " Thomas di. Howard Co, v. Insurance Co., 241 
K.C. 109, 84 S.E. 2d 337. The use of this anzbiguous and uncertain 
term in the instant case compounds the confusion as to exactly on 
what basis the plaintiff desires to rest his cause of action. 

12-41 The pleadings must raise the precise issues which are to be 
submitted to the jury so that  the court itself may not be left in a 
quandary as to  the cause of action i t  is trying. Likewise the com- 
plaint should be worded so that  the defendant will not be left in 
doubt as to how to answer and what defense, if any, to make. The 
plaintiff should do more than merely incorporate in his pleading 
allegations in the nature of legal conclusions. He  should show that  
the loss sued for was covered by the contract of insurance, and or- 
dinarily he should set out facts sufficient to  enable the court to de- 
cide tha t  his claim is included within the coverage of the policy or 
contract. Brevard v. Inswance Co., 262 N.C. 458, 137 S.E. 2d 837. 

I n  our opinion the ruling of Judge Thornburg should be sustained. 

Affirmed. 

PARKER and GRAHAM, JJ., concur. 

STATE O F  NORTH CAROLINA v. ROBERT LEE BEhTOR 

(Filed 17 September 1969) 

Automobiles § 110; Constitutional Law 3 13- speeding s tatute  - 
t rucks - police powers - public safety 

The statute, G.S. 20-141, restricting the operator of a tmo-and-onehalf 
ton truck to a maximum speed limit of 45 mph on the public highway 
while permitting passenger cars 2nd pick-up trucks of less than one-ton ca- 
pacity to operate a t  a maximum speed of 5.5 mph is held constitutional, 
since the difference in speed based upon weight and size of motor vehicles 
bears a real and substantial relationship to the public safety. 
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APPEAL by defendant from E m m ,  J., 28 April 1969 Session, 
MOORE County Superior Court. 

The defendant was charged and convicted of operating a truck 
weighing 23$ tons on North Carolina Highn-ay No. 27 a t  a speed of 
55 miles per hour in violation of G.S. 20-141. This occurred a t  ap- 
proximately 11:05 a.m. on 7 February 1969 a t  a point some six 
miles west of Carthage, North Carolina. At this location the mnx- 
imum speed limit for trucks of the type being driven by the de- 
fendant was 45 miles per hour. 

The defendant testified that  he was driving approximately 55 
miles per hour. He  stated that 

L ( +  + * I usually stay right around 55 and I was traveling ap- 

proximately 55 miles per hour at this time. I mas aware that 
the speed limit for trucks was 45 miles per hour and I entered 
my plea of not guilty to this charge 'for the simple fact tha.t 
traffic moving slower than other traffic around is endangering 
himself and the life of other people behind him and traffic ap- 
proaching, cars passing, and everything. As long as traffic moves 
together, you will not have the places where accidents will oc- 
cur of passing, and I usually run with the traffic. + * *' " 

From a jury verdict of guilty and imposition of sentence, de- 
fendant appealed. 

Attorney General Robert Morgan 21y Assistant Attorney Gen- 
eral William W.  Melvin and Staff Attorney T .  Buie Costen for the 
State. 

Seawell, Van  Camp & Morgan by William ,I .  Morgan for de- 
fendant-appellant. 

CAMPBELL, J. 
The defendant presents only one question for determination in 

this case. I s  G.S. 20-141, the statute which pertains to speed re- 
strictions in the operation of motor vehicles upon the public high- 
ways, unconstitutional, in that  trucks weighing 2y2 tons are re- 
stricted to a maximum speed limit of 45 miles per hour on a public 
highway such as the one on which the defendant was operating on 
this occasion whereas "passenger cars, regular passenger carrying 
vehicles, and pick-up trucks of less than one-ton capacity" are per- 
mitted to operate a t  a maximum speed of 55 miles per hour? 

The defendant cites no authority to support his position and 
simply asserts ( '[ t lhe engineering and mechanical achievements of 
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recent years are well known and a statute written over twenty (20) 
years ago is not necessarily relevant to today's improved highways 
and vehicles. + * * The conditions today do not call for such 
limitations since trucks are normally engineered and produced as 
well as passenger vehicles and criteria other than weight alone is 
necessary to so distinguish the proper speed limits." 

There is no merit in the contentions made by the defendant. The 
motor vehicle speed statute G.S. 20-141 has been scrutinized and 
studied by the Legislature a t  every session of that  body and has 
been amended, changed and altered constantly in keeping with 
changes in highway construction and public safety. This statute was 
"enacted for the protection of persons and property and in the in- 
terest of public safety, and the preservation of human life." State v. 
Norris, 242 N.C. 47, 86 S.E. 2d 916. 

"* * + The reasonableness of a statutory speed regulation is 
ordinarily regarded as a question for the legislative branch of 
the government. * + *" 60 C.J.S., Motor Vehicles, $ 29( l ) a ,  
p. 226. 

"Furthermore there is a presumption that  any Act passed by 
the Legislature is constitutional and all reasonable doubts will 
be resolved in favor of the lawful exercise of their powers by 
the representatives of the people." State v. rlnderson, 3 N.C. 
App. 124, 164 S.E. 2d 48. Affirmed, 275 N.C. 168, 166 S.E. 2d 49. 

We think and hold that  a difference in speed based upon weight 
and size of motor vehicles " 'bears a real and substantial relation- 
ship to the public health, safety, morals or some other phase of the 
public welfare.' " State v. Anderson, 275 N.C. 168, 166 S.E. 2d 49. 

Affirmed. 

PARKER and GRAHAM, JJ., concur. 
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PINEY MOUNTAIN PROPERTIES v. NATIORTAL THEATRE SUPPLY 
COMPANY, A CORPORATION; CLARK C. TOTHEROW AXD JOHN R. 
INGLE, SUBSTITUTE TRUSTEES 

No. 6928SC193 

(Filed 17 September 1969) 

1. Judgments 8 15- judgment by default final - effect 
A judgment by default final as authorized by G.S. 1-211 establishes the 

matters adjudicated, if supported by versed allegations in the complaint, 
and concludes by way of estoppel. 

2. Judgments 8 15- judgment by default final- effect on answering 
defendants 

In  an action to restrain defendants from foreclosing under a deed of 
trust, judgment by default final against one defendant who failed to 
answer the complaint is held not to have prejudiced the rights of the 
answering defendants in their defense against plaintiff's allegations, the 
judgment by default final expressly providing that it  did not adjudicate 
any rights between plaintiff and the answering defendants. 

THE appeal in this case was originally argued 9 April 1969; and 
the decision of this Court (reported 4 N.C. App. 334, 166 S.E. 2d 
840) was filed 30 April 1969 and certified to the Clerk of Superior 
Court of BUNCOMBE County on 12 M a y  1969. 

The decision of this Court reversed in part  the judgment of the 
trial court upon the grounds that Mohow, Inc., was not a party k~ 
the action. (4 N.C. App. 334, a t  341, 166 S.E. 2d 840, a t  845.) 

The record on appeal shows that  this action was instituted against 
the defendants named in the above caption on 13 January 1967. 
Also the record shows that  on 24 March 1967 plaintiff filed a mo- 
tion for leave to amend its complaint seeking to allege a cause of 
action against Mohow, Inc., and asking tha t  Mohow, Inc., be made 
a party defendant. The motion to amend and the motion to make 
Mohow, Inc., a party defendant were allowed by appropriate order 
entered 24 March 1967. Because Mohow, Inc., failed to answer the 
complaint, plaintiff applied for and obtained, on 10 July 1967, a 
judgment by default final against &lohow, Inc. The said judgment 
by default final as i t  applies to Mohow, Inc., reads as follows: 

"1. Tha t  the note in the sum of $961,875.00 made by Host 
of America Motels of Aslieville, Inc. to Mohow, Iac,  and the 
deed of trust  securing the same recorded in Deed of Trust Book 
650 a t  page 375 in the office of the Register of Deeds of Bun- 
combe County be and the same is hereby declared to be a cloud 
on the title of plaintiff in so far as Mohow, Inc. . . . (is) 
concerned ; 

"2. T h a t  the said note and said deed of trust be and i t  is 
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hereby removed as a cloud on the title of the plaintiff in so far 
as any claim of ownership by 8Iohow, Inc. . . . (is) con- 
cerned and as  to any claim of ownership by . . . (i t)  the 
same is declared null and void; 

"3. T h a t  if the defendant National Theatre Supply Com- 
pany, Inc. has any interest in the same, the same is hereby de- 
clared to be the only interest and tha t  said note and deed of 
trust is extinguished except for the interest of National Theatre 
Supply Company, Inc., if any; 

"4. Tha t  the question of the al!eged interest of the defend- 
ant  National Theatre Supply Company, Inc. in said note and 
deed of trust is specifically not passed on herein but the same 
is hereby retained to be later adjudicated;" 

No appeal from this judgment was noted and no motion to set 
the same aside has been filed. 

The case thereafter came on for trial a t  the 1 April 1968 Session, 
Bunconibe Superior Court, after which judgment was entered on 23 
October 1968, which judgment was the subject of the appeal heard 
in this Court on 9 April 1969. 

On 9 June 1969 plaintiff petitioned this Court for rehearing upon 
the allegation tha t  this Court had based its reversal of a portion of 
the judgment of the trial court upon the ground tha t  Mohotv, Inc., 
was not a party to the action, when, in fact, Mohow, Inc., had been 
made a party defendant on 24 March 1967. The petition to rehear 
was aIlowed by this Court on 18 June 1969 upon the following ques- 
tion : 

"In view of the judgment by default final entered againbt 
Mohow, Inc., in this action on 10 July 1967, what status as a 
party to this action did NIohow, Inc., have a t  the time of the 
trial of issues between plaintiff and National Theatre Supply, 
and the entry of judgment by Martin, J., on 23 October 1968?" 

The rehearing was docketed for the week of 25 August 1969 to 
be heard upon the foregoing question. 

Van Winkle, Buclc, Wall, Xtarnes L% Hyde, by Herbert L. Hyde; 
and Bennett, Kelly & Long, by Robert B. Long, Jr., for plaintiff 
appellee. 

McGuire, Baley & Wood, by Richard A .  M7ood, Jr., and James 
T. Rusher; and Myers, Sedberry & Collie, by Charles T. Myers, for 
defendant appellant. 

BROCK, J. 
[I] There is a distinct difference in a judgment by default final 
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as authorized by G.S. 1-211, and a judgment by default and inquiry 
as authorized by G.S. 1-212. DeHoff  v. Black, 206 N.C. 687, 175 
S.E. 179. A judgment by default final establishes the matters ad- 
judicated, if supported by verified allegations in the complaint, and 
concludes by way of estoppel. DeHoff v. Black, supra. Judgment by 
default final, where there is no appeal or motion to set aside, con- 
cludes the controversy between plaintiff and defaulting defendant, 
and further proceedings between plaintiff and other defendants can- 
not adjudicate rights between plaintiff and the defaulting defendant 
against whom final judgment already had been entered. 
[2] Also, i t  is equally clear that default final judgment against 
Mohow, Inc., did not adjudicate any rights between plaintiff and 
the answering defendants. The judgment by default final against 
Mohow, Inc., in no way prejudiced the rights of the answering de- 
fendants in their defense against plaintiff's allegations. 

We adhere to our decision as filed 30 April 1969 (reported 4 
N.C. App. 334, 166 S.E. 2d 840). 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA V. BAXTER WILEY 
No. 6918SC386 

(Filed 17 September 1969) 

1. Criminal Law § 26- denial of plea of former jeopardy - sdciency 
of evidence 

In this prosecution for assault on a female, the trial court did not err 
in overruling defendant's plea of former jeopardy based upon defendant's 
contention that he had previously been tried and convicted of the same 
assault on a female charge and that he had served, or was serving, s 
prison sentence imposed therefor, where the State introduced court records 
showing that three warrants charging assault on a female had been is- 
sued against defendant. that he had been tried, convicted, sentenced and 
committed on two of the warrants and that the present case is based on 
the third warrant. 

Criminal Law 26- plea of former jeopardy - burden of proof 
While no person may be twice put in jeopardy for the same offense, 

the burden is upon defendant to prove his plea of former jeopardy and 
show that the prior prosecution was for the same offense, both in law 
and fact. 

Criminal Law 26-- plea of former jeopardy - questions for trial 
court 

Defendant's plea of former jeopardy raises questions of fact and law 
for the trial judge to determine. 
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APPEAL by defendant from May, S.J., a t  the 10 March 1969 Ses- 
sion of GUILFORD Superior Court (High Point Division). 

Defendant was tried on a warrant issued 7 July 1964 in the 
Domestic Relations Court of Guilford County charging defendant 
with assault on a female, his wife, on 1 July 1964. Defendant was 
found guilty in said Domestic Relations Court on 14 July 1964 and 
was given an active prison sentence of eighteen months to begin a t  
expiration of a sentence then being served. H e  gave notice of appeal 
to superior court and pending the appeal escaped from custody of 
the State Prison Department. On 29 January 1968, the State caused 
a nolle prosequi with leave to be entered in the case. Thereafter, 
the prison department regained custody of defendant and this case 
was reinstated. 

When the case was called for trial in superior court, before 
1)leading to the charge alleged in the warrant, defendant inter- 
~ m e d  a plea in bar alleging former jeopardy. He  contended that he 
had theretofore -been tried and convicted of the same assault on a 
funale charge and that he had served, or was in process of serving, 
prison sentence imposed therefor. 

The court conducted a hearing on the plea in bar and, after con- 
sidering testimony by the defendant and certain court records, over- 
ruled the plea. Defendant pled not guilty to the charge, the jury 
found him guilty, and from active prison sentence imposed, defend- 
ant appealed to this Court. 

Attorney General Robert Morgan, Deputy Attorney General 
Harrison Lewis and Trial Attorney J. Bruce Morton for the State. 

Haworth, Riggs, Kuhn di: Haworth by William B. Haworth for 
defendant appellant. 

BRITT, J. 
The sole question presented on this appeal is did the trial judge 

$err in overruling defendant's plea in bar. The answer is no. 

E l ]  The only evidence offered by defendant in support of his plea 
was testimony given by him personally. He testified that he and his 
wife had considerable trouble in 1964 but that there were only two 
court cases arising from their difficulties; that  he had served or was 
in  process of serving the sentences imposed in both cases. The State 
contended and introduced court records showing that three war- 
rants charging assault on a female had been issued against the de- 
Sendant; that  he had been tried, convicted, sentenced and commit- 
ted on two of the warrants and the present case is based on the 
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third one. The trial judge found facts in accordance with the State's 
contentions. 

[2, 31 While no person may be twice put in jeopardy for the 
same offense, the burden is upon defendant to prove his plea of 
former jeopardy and show that  the prior prosecution was for the 
same offense, both in law and in fact. 2 Strong, N.C. Index 2d, 
Criminal Law, 8 26, p. 516. Defendant's plea in this case raised a 
question of fact and law for the trial judge to determine. State v. 
Barefoot, 241 N.C. 650, 86 S.E. 2d 424. The conclusion reached by 
the court is fully supported by the findings of fact, and i t  is well 
settled that  the findings of fact by the trial judge are binding upon 
the appellate courts of this State if supported by evidence. State v. 
Wright, 274 N.C. 380, 163 S.E. 2d 897, and cases therein cited. The 
findings of fact are fully supported by the evidence. 

No error. 

BROCK and VAUGHAN, J J., concur. 

STATE OF XORTH CAROLINA v. JACK BLEDSOE 
No. 0922SC431 

(Filed 17 September 1969) 

Autonlobiles § 129- driving under t h e  influence - instructions - defl- 
nition of "under t h e  influence" - use of word "qualities" 

In  this prosecution for driving N motor vehicle upon the public high- 
ways while under the influence of intoxicating liquor, defendant was not 
prejudiced by an instruction which defined a person as  being under the 
influence of intoxicating liquor when he has consumed a sufficient quan- 
tity of some alcoholic be~erage to cause him to lose the normal control 
of his bodily or mental "qualities," either or both, to such an extent that 
there is an appreciable impairment of his bodily or mental faculties, or 
both, although the use of the word "faculties" rather than "qualities" 
is preferred. 

APPEAL by defendant from McConnell, J., 21 April 1969 Ses- 
sion of DAVIE Superior Court. 

Defendant mas tried on his plea of not guilty to a bilI of indict- 
ment charging him with the crime of driving a motor vehicIe upon 
the public highways of North Carolina while under the influence of 
intoxicating liquor. The jury found defendant guilty, and from judg- 
ment imposed thereon, defendant appealed. 
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Attorney General Robert Morgan, Assistant Attorney General 
Will iam W .  Melvin, and S ta f f  Attorney T .  Buie Costen, for the State. 

Peter W.  Hairston for defendant appellant. 

Appellant's sole assignment of error is that the trial court in its 
charge to the jury defined a person as being under the influence of 
intoxicating liquor "when he has consumed a sufficient quantity of 
some alcoholic beverage to cause him to lose the normal control of 
his bodily or mental qualities, either or both, to such an extent that 
there is an appreciable impairment of his bodily or mental faculties, 
either or both." (Emphasis added.) Appellant contends that the 
judge's use of the word "qualities" instead of the word "faculties" 
in the above quoted portion of the charge misled the jury to his 
prejudice and thereby entitled him to a new trial. We do not agree. 

Denny, J. (later C.J.), speaking for the Court in the frequently 
cited case of State v. Carroll, 226 N.C. 237, 241, 37 S.E. 2d 688, 691, 
gave the approved definition as follows: 

"And a person is under the influence of intoxicating liquor 
or narcotic drugs, within the meaning and intent of the statute, 
when he has drunk a sufficient quantity of intoxicating beverage 
or taken a sufficient amount of narcotic drugs, to cause him to 
lose the normal control of his bodily or mental faculties, or 
both, to such an extent that there is an appreciable impairment 
of either or both of these faculties." 

While our Supreme Court has stated that  the definition contained 
in the Carroll case is preferred and any substantial deviation there- 
from is not approved, State v .  Ellis, 261 N.C. 606, 135 S.E. 2d 584, 
certain minor variations from the approved language have been held 
not sufficiently prejudicial to require a new trial. State v .  Ellis, supra 
(use of the words "a sufficient quantity of some intoxicating liquor 
or beverage, be i t  beer, wine or whiskey, be it  a spoonful or a quart," 
held not sufficiently prejudicial to  justify a new trial in light of evi- 
dence in the case) ; State v. Lee, 237 N.C. 263, 74 S.E. 2d 654 (use 
of the word "perceptibly" instead of the word "appreciably" held 
not sufficiently different in meaning and common understanding for 
the rule given in the Carroll case to have been misunderstood by the 
jury) ; State v. Bowen, 226 N.C. 601, 39 S.E. 2d 740 (use of the words 
"materially impaired" instead of the words "appreciable impair- 
ment" held not prejudicial error). 

I n  the present case we do not think that the inadvertent use by 
the trial judge of the word "qualities" in place of the word "facul- 
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ties" a t  one point in the charge could have in any way misled the 
jury to defendant's prejudice. In  the first place it should be noted 
that  in the very same sentence the court required the jury to find 
a n  appreciable impairment of defendant's ('bodily or mental facul- 
ties, either or both," which are the very words approved in the 
Carroll case. Furthermore, some authorities have equated the word 
"quality" with the word "faculty" when these words are used in the 
sense here employed. In Rodale, "The Synonym Finder" (printing 
of March 1967), the word "faculty" is defined as: 

"Ability for a particular kind of action, inherent physical 
capability, capacity, power, endowment, attribute, qualification, 
property, virtue, quality, . . ." (Emphasis added.) 

The  same authority defines the word "quality" as: 
"Characteristic, attribute, property, trait, feature, character, 
. . . j aculty, . . ." (Emphasis added.) 

While, as our Supreme Court has admonished, adherence to the 
language approved in the Carroll case is to be preferred, the trial of 
cases in court has not been narrowed to the incantation of magic 
phrases, any variation from which will automatically require a new 
trial. In the light of the evidence in the present case we cannot con- 
ceive that the defendant could have been in anywise prejudiced by 
the slight deviation in the language employed by the trial judge or 
that  the jury could have been misled thereby from applying cor- 
rectly the rule laid down in the Carroll case. 

No error. 

CAMPBELL and GRAIIAM, J J., concur. 

LESTER T. bAND, JR. v. NEILL PONTIAC, INCORPORATED, AND PON- 
TIAC DIVISION OF GENERAL MOTORS, INCORPORATED (CORRECPLT 
GENERAL MOTORS CORPORATION, PONTIAC DIVISION) 

No. 692250340 

(Filed 17 September 1969) 

1. Limitation of Actions 8 4- accrual of right of action - three-year 
limitations - personal injury action - defective automobile 

Plaintiff alleged that on 30 January 1965 he purchased an automobile 
manufactured by one defendant and sold by the other defendant and 
that on 22 March 1965 he lost control of the automobile and collided with 
a bridge abutment when the gasoline tank fell from the automobile. Plain- 
tiff instituted a n  action for personal injuries against the defendants on 
20 March 1968. Held: The cause of action accrued on 30 January 1965 
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and is therefore barred by the three-year statute of limitations, G.S. 1-52, 
since a cause of action accrues a t  the time of the commission of the neg- 
ligent act or omission complained of and not a t  the time of infliction of 
injuries resulting therefrom. 

2. Limitation of Actions § 4- accrual of r ight  of action - nominal 
damages 

A cause of action accrues a t  the time of an invasion of a plaintiff's 
right, and nominal damages, a t  least, naturally flow from such invasion. 

APPEAL by plaintiff from McConnell, J., 17 February 1969, CiviI 
Session. DAVIDSON Superior Court. 

The plaintiff Lester T. Land, Jr., instituted this action in the 
Superior Court of Davidson County, North Carolina, on 20 March 
1968 to recover damages for personal injuries allegedly resulting 
from the negligence of the defendants, Neil1 Pontiac, Incorporated, 
and Pontiac Division of General Motors, Incorporated, in the man- 
ufacture and sale to plaintiff on 30 January 1965 of a 1965 Pontiac 
automobile. The plaintiff alleged that  his injuries proximately re- 
sulted from the negligence of the defendants when the gasoline tank 
fell from the automobile while he was operating the same on public 
highway 1-85 in Davidson County, causing him to lose control of the 
vehicle and collide with a bridge abutment. Each of the defendants 
filed answer denying the allegations of the complaint and pleaded 
contributory negligence and likewise pleaded the three-year statute 
of limitations In bar of the plaintiff's right to recover. The defend- 
ants' motion for judgment on the pleadings wss allowed by the su- 
perior court and the plaintiff's action was dismissed upon a finding 
that the same was barred by the three-year statute of Iimitations. 
To the entry of the judgment, the plaintiff excepted and appealed, 
assigning error. 

Clarence C .  Boyan, for the plaintiff appellant. 

Walser, Brinkley, Walser & McGirt, b y  Walter F .  Brinkley, for 
Neil1 Pontiac, Incorporated, defendant appellee. 

Smith,  Moore, Smith, Schell & Hunter, b y  B y n u m  M.  Hunter and 
Larry B. Sitton, for General Motors Corporation, defendant appellee. 

HEDRICK, J. 

[I] The sole question presented upon this appeal is whether the 
record discloses that the plaintiff's alleged cause of action was bar- 
red by the three-year statute of limitations. G.S. 1-52. The uncon- 
troverted facts as they appear in the record are: (1) That  the auto- 
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LAND 2). PORTIAC, INC. 

mobile manufactured by the defendant General Motors Corporation 
was sold to the plaintiff by the defendant Neil1 Pontiac, Incorporated, 
on 30 January 1965; (2) the collision wherein plaintiff alleged that 
he was injured occurred on 22 March 1965; (3) the summons com- 
mencing this action was issued 20 March 1968. 

The pivotal issue is when does a cause of action for negligent 
injury accrue so as to commence the running of the statute of lim- 
itations? 

[I, 21 The North Carolina Supreme Court has consistently held 
that the cause of action accrues a t  the time of the invasion of the 
right, and that  nominal damages, a t  least, naturally flow from such 
invasion. Motor Lines v. General Motors Corporation, 258 N.C. 323, 
128 S.E. 2d. 413; Sheal-in v. Lloyd, 246 N.C. 363, 98 S.E. 2d. 508; 
Lewis v. Godwin Oil Company, 1 N.C. App. 570, 162 S.E. 2d. 135; 
5 Strong, N.C. Index 2d., Limitation of Actions, Section 4. The plain- 
tiff contends that  his damages resulted from injuries sustained on 
22 March 1965, but we hold that his cause of action for negligent 
damage accrued on 30 January 1965. 

The cause of action accrues at the time of the commission of the 
negligent act or omission complained of, not a t  the time of inflic- 
tion of injuries resulting therefrom. Insofar as the time of the ac- 
crual of the cause of action for the commencement of the running 
of the statute of limitations is concerned, there is no difference be- 
tween a cause of action for negligent damage to property, and a 
cause of action for negligent injury to person. Shearin v. Lloyd, 
supra; Motor Lines v. General Motors Corporation, supra. 

"A judgment on the pleadings in favor of a defendant on de- 
fendant's plea in bar of the statute of limitations is proper when 
all the facts necessary to establish said plea are alleged or ad- 
mitted in plaintiff's pleadings. Reidsville v. Burton, 269 N.C. 
206, 152 S.E. 2d 147." Lewis v .  Godwin Oil Company, supra. 
See also Erickson v. Starling, 235 N.C. 643, 71 S.E. 2d. 384. 

The judgment of the superior court is 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE OF NORTH CAROLINA v. ALBERT ALSTON 
No. f331SSC405 

(Filed 17 September 1969) 

1. Criminal Law 161- appeal - exception to judgment 
The appeal itself is a n  exception to the judgment. 

2. Automobiles § 131- failing to stop af ter  accident - plea of guilty 
- appeal 

I n  this appeal from sentence imposed upon defendant's plea of guilty 
to a violation of G.S. 20-166, no error appears on the face of the record 
where the trial judge found that the plea of guilty was made freely, un- 
derstandingly and voluntarily, the warrant upon which defendant was 
tried is  in proper form, the judgment is in proper form and is supported 
by the warrant and plea, and the sentence imposed is not excessive. 

APPEAL by defendant from Bowman, S.J., 14 April 1969 Session 
of Superior Court held in Greensboro Division of GUILFORD County. 

Defendant was tried on a warrant charging him with a violation 
of G.S. 20-166. This statute states in detail the duty of the operator 
of a motor vehicle to stop in the event of accident or collision. 

The defendant, an indigent represented by court-appointed coun- 
sel, in writing pleaded guilty as charged. The plea was found by the 
trial judge to have been made freely, understandingly and volun- 
tarily. 

From the sentence imposed, the defendant appealed to t.he Court 
of Appeals. 

Attorney General Robert Morgan, Assistant Attorney General 
Will iam W .  Melvin, and Stag Attorney T .  Buie Costen for the State. 

Charles W .  Harden for defendant appellant. 

MALLARD, C.J. 
Defendant was represented in Superior Court by Mr. Kenneth 

M. Carrington. I n  defendant's brief i t  is asserted that  Mr. Carring- 
ton was subsequently appointed district court judge before filing a 
brief herein and that defendant's present attorney was substituted. 
[I] On the record in this case no error is asserted. The appeal it- 
self is treated as an exception to the judgment. 1 Strong, N.C. In- 
dex 2d, Appeal and Error, § 26, p. 152. 
[2] The plea of guilty was freely, understandingly and voluntarily 
made. The warrant is in proper form. The judgment is in proper 
form and is supported by the warrant and the plea. The sentence 
imposed is not excessive. No prejudicial error appears on this record. 

Affirmed. 

MORRIS and HEDRICK, JJ., concur. 
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LORENE SEBASTIAN v. DAISY M. KLUTTZ 

No. 6919SC400 

(Filed 22 October 1969) 

1. Husband and Wife § 24- alienation of affections - criminal con- 
versation - tort actions 

Alienation of affections and criminal conversation are  actions in tort. 

2. Husband a n d  Wife § 24-- alienation of affections-nature of t h e  
tort 

One who, without privilege to do so, purposely alienates a husband's 
affections from his wife, or who has sexual intercourse with him, is liable 
for the harm thereby caused to the wife's legally protected marital in- 
terests. 

3. Husband and  Wife § 2 6  alienation of affections - elements 
The gravamen of the action for alienation of affections is the wife's 

loss of her protected marital right of the affection, society, companion- 
ship and assistance of her husband; and where there is no element of 
sexual defilement of her husband, malice must be shown. 

4. Husband a n d  Wife 8 2 6  alienation of affections - malice 
Malice as  used in an action for alienation of affections means unjusti- 

fiable conduct causing the injury complained of. 

5. Husband and  Wife 9 2 6  alienation of affections - suflciency of 
evidence 

In  an action by the wife to recover damages for the alleged alienation 
of affections of her husband, there was ample evidence that p la in t s  and 
her husband were married and that there was some love and affection 
existing between them which was alienated and destroyed by the wrong- 
ful and malicious acts of defendant; therefore, defendant's motion for 
judgment as of nonsuit was properly overruled. 

6. Husband a n d  Wife 8 24- alienation of affections - husband's will- 
ingness t o  be  seduced 

The consent and apparent willingness on the part of the plainti 's hus- 
band to be seduced cannot be claimed as  a defense by the defendant in 
an action for alienation of affections. 

7. Husband a n d  Wife 5 27- criminal conversation - na ture  of the 
tort 

The term "criminal conversation" is synonymous with "adultery"; the 
cause of action is founded on the violation of the fundamental right of 
exclusive sexual intercourse between spouses, and also on the loss of eon- 
sortium. 

8. Husband and Wife § 27- criminal conversation- elements 
The elements of criminal conversation a re  the actual marriage between 

the spouses and sexual intercourse between defendant and plainti 's 
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spouse during the coverture; alienation of affections is not a necessary 
element. 

9. Husband and  Wife 5 2 s  criminal conversation - sufficiency of 
evidence 

Evidence in the wife's action for criminal conversation is held sufficient 
to justify submission of the issue to the jury. 

10. Husband a n d  Wife 55 24, 27- alienation of affections - separa- 
tion agreement - accrual of action 

A valid separation agreement entered into between the spouses is not 
a bar to an action for alienation of affections or for criminal conversation 
which accrued prior to the date of the separation agreement. 

11. Limitation of Actions 5 4- accrual of actions - disability 

A cause of action accrues a t  the time the right to institute and maiu- 
tain a suit arises, if a t  such time the demanding party is  under no dis- 
ability. 

12. Husband a n d  Wife 55 24, 27- alienation of affections and crim- 
inal  conversation - damages - separation agreement 

In  the trial of wife's actions for alienation of affections and for crim- 
inal conversation, a separation agreement between the' wife and her hus- 
band in which the wife released all rights arising out of the marriage 
(except for payments by the husband of $100 per month for 12 consecu- 
tive months) is held not to bar recovery for damages from defendant's 
tortious conduct that the wife may sustain- after the execution of the 
separation agreement. 

13. Husband and  Wife 5 1- mari tal  duties of t h e  husband 
I t  is the duty of the husband, nothing else appearing, to supply sup- 

port and maintenance to his wife, and this duty may be enforced in a 
court of law. 

14. Husband and  Wife 5 10- separation agreement - release of right. 
t o  support 

The right of a married woman to support and maintenance is a property 
right which she may release by an agreement executed in accord with 
G.S. 52-6. 

15. Husband a n d  Wife 5 26- alienation of affections - damages - 
loss of support 

The wife's loss of support by the husband, if shown to be of value, is 
a proper element of damages in an action for alienation of affections. 

10. Husband a n d  Wife §§ 26, 29- damages - loss of support - bur- 
d e n  of proof 

In  actions for alienation of affections and for criminal conversation, 
plaintiff has the burden of proving not only that a loss of sopport proxi- 
mately resulted from the tortious acts of defendant, but also the value 
of such loss of support. 
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17. Husband and  Wife 9 11- separation agreement - intent  of parties 
The intent of the parties as  expressed in a separation agreement is 

controlling. 

18. Husband a n d  Wife 8 11- separation agreement - effect of con- 
t ract  rules 

The ordinary rules gorerning the interpretation of contracts apply to 
separation agreements, and the courts are without power to modify them. 

19. Husband a n d  Wife 5 24- alienation of affections - burden of 
proof 

In a wife's action for alienation of affections, plaintiff has the burden of 
proof to s h o ~  a loss of support as an element of the damages sustained, 
and she may do this by either circumstantial or direct evidence. 

20. Husband and  Wife 5 2+ alienation of affections - instruction 
on compensatory damages - loss of support - proximate cause - 
support payments 

In  an action for alienation of affections, the jury should have been in- 
structed, on the issue of compensatory damages, that it  was a question 
of fact for them to determine upon all the evidence presented, which in- 
cluded a separation agreement executed between plaintiff and her husband, 
whether plaintiff had sustained any loss of support as  a proximate result 
of the tortious conduct of the defendant, and that if p la in t s  had suffered 
no such loss they should not consider it as an element of damages, and, 
further, that if the husband had partially fulfilled his obligation to sup- 
port his wife, then the plaintiff did not sustain a loss to the extent of 
such support. 

21. Husband and  Wife 3 25-- alienation of affections - mortuary 
tables - competency 

In wife's action for alienation of affections, it was proper to admit 
the mortuary tables in evidence to prove the life expectancy of the wife. 

22. Husband and Wife 5 26- alienation of affections - instructions 
on life expectancy - nlortuary tables 

In wife's action for alienation of affections, the jury should have been 
instructed, on the issue of the wife's life exceptancy, that life expectancy 
is a question of fact and is to be determined from all the evidence in the 
case, and that the mortuary tables are not conclusive but are to be con- 
sidervd by the jury only as evidence in connection with other evidence on 
the age, health. constitution, and habits of the wife. 

23. Husband and  Wife 26, 29- instructions on  damages -future 
losses - present cash value 

In wife's actions for alienation of affections and for criminal conver- 
sation in which the jury had been instructed that they could consider the 
life expectancy of the wife, it was prejudicial error for the trial judge, 
on the issue of compensatory damages, to fail to instruct the jury that 
they should limit their award for future losses to the present cash value 
or  present worth of such losses. 
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$34. Husband a n d  Wife § 29- criminal conversation - instructions on  
compensatory damages - G.S. 1-180 

I n  an action for criminal conversation, trial court's instructions on the 
issue of compensatory damages is held not to comply with G.S. 1-180 i n  
that the law relating to compensatory damages was not applied to the 
facts. 

235. Husband and  Wife 5s 26, '29- alienation of affections- criminal 
conversation - identity of issues a n d  damages - instructions 

In  this trial of the wife's actions for alienation of affections and for 
criminal conversation, where the two causes of action and the elements 
of damages were so connected and intertwined that each cause of action 
became an element of damages in the other cause of action, only one 
issue of compensatory damages and one issue of punitive damages should 
have been submitted to the jury; and the jury should have been instructed, 
inter alia, that plaintiff, if entitled to recover anything, was entitled t o  
the present cash value of such damages she had sustained or would sus- 
tain to her legally protected marital interests as a proximate result of the 
wrongful conduct of defendant, the jury to consider loss of consortium, the 
circumstances tending to show sexual relations between plaintiff's husband 
and defendant, the wife's humiliation and mental anguish, and the wife's 
loss of support. 

26. Husband and  Wife § 26- alienation of &ections - measure of 
damages 

In  wife's action for the alienation of affections of her husband, the 
measure of damages is the present value in money of the support, con- 
sortium, and other legally protected marital interests lost by her through 
the defendant's wrong, and, in addition thereto, she may also recover for  
the wrong and injury done to her health, feelings, or reputation. 

27. Husband and  Wife § 1- "consortium" defined 
Consortium is the conjugal fellowship of husband and wife, and the 

right of each to the company, cooperation, affection, and aid of the other 
in every conjugal relation. 

28. Husband and  Wife 9 29- criminal conversation -measure of 
damages 

Although the measure of damages in an action for criminal conversation 
is incapable of precise measurement, the jury in awarding damages may 
consider the spouse's loss of consortium, mental anguish, humiliation, in- 
jury to health, and loss of support. 

29. Husband and  Wife 8 26- alienation of affections - punitive dam- 
ages 

In an action for alienation of affections, punitire damages may be 
awarded where the conduct of the defendant was wilful, aggravated, ma- 
licious, or of a wanton character. 

SO. Husband and  Wife § 29- criminal conversation - punitive dam- 
ages 

Punitive or exemplary damages may also be recovered in an action for  
criminal conversation. 
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APPEAL by defendant from Crissman, J., 24 March 1969 Civil Ses- 
sion of Superior Court held in ROWAN County. 

Plaintiff alleges two separate causes of action, one for alienation 
of the affections of plaintiff's husband and the other for criminal 
conversation. 

Issues were submitted to and answered by the jury as follows: 

"1. Did the defendant alienate the affections of the plaintiff's 
husband as alleged in the complaint? 

ANSWER: Yes. 

2. What amount of actual damages, if any, is the plaintiff 
entitled to recover for such alienation? 

ANSWER: $15,000. 

3. What amount of punitive damages, if any, is the plaintiff 
entitled to recover for such alienation? 

ANSWER: $2,500. 

4. Did the defendant engage in criminal conversation with 
plaintiff's husband as alleged in the complaint? 

ANSWER: Yes. 

5. What amount of actual damages, if any, is plaintiff entitled 
to recover for such criminal conversation? 

ANSWER: $2,500. 

6. What amount of punitive damages, if any, is the plaintiff 
entitled to recover for such criminal conversation? 

ANSWER: $10,000." 

From the judgment entered upon the verdict, defendant appealed 
to the Court of Appeals. 

George L. Burke, Jr., for plaintiff appellee. 

Robert 144. Davis and Clarence E .  Horton, Jr., for defendant ap- 
pellant. 

MALLARD, C.J. 
The first question discussed by defendant in her brief concerns 

the assignment of error relating to the failure of the court to allow 
her motion for nonsuit a t  the close of all the evidence in the cause 
of action alleging alienation of affections. 

[I] These ' actions alleging alienation of affections and criminal 
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conversation are actions in tort. Hardison v. Gregory, 242 N.C. 324, 
88 S.E. 2d 96 (1955). 

121 One who, without privilege to do so, purposely alienates a 
husband's affections from his wife, or who has sexual intercourse 
with him, is liable for the harm thereby caused to her legally pro- 
tected marital interests. Brown u. Brown, 121 N.C. 8, 27 S.E. 998 
(1897) ; Restatement, Torts, $ 690; Hinnant v. Power Co., 189 N.C. 
120, 126 S.E. 307 (1925). "The legally protected marital interests 
of one spouse include the affections, society and companionship of 
the other spouse, sexual relations and the exclusive enjoyment 
thereof. I n  the case of a husband, they include the wife's services in 
the home. In  the case of the wife, they include support by the hus- 
band." Restatement, Torts, 8 683. 

[3, 41 The gravamen of the action for alienation of affections is 
the wife's loss of her protected marital right of the affection, so- 
ciety, companionship and assistance of her husband, and where there 
is no element of sexual defilement of her husband, malice must be 
shown. Malice as used in an action for alienation of affections means 
"unjustifiable conduct causing the injury complained of." Rose v. 
Dean, 192 N.C. 556, 135 S.E. 345 (1926). Malice also means "a dis- 
position to do wrong without legal excuse (R. R. v. Hardware co., 
143 N.C. 54),  or as a reckless indifference to the rights of others." 
Cottle v. Johnson, 179 N.C. 426, 102 S.E. 769 (1920). 

In  41 Am. Jur. 2d, Husband and Wife, g 467, i t  is said: 

"Alienation by persuasion differs from alienation by adultery in 
that, in the former, loss of consortium must be proved, while in 
the latter, i t  is conclusively presumed." 

In  the case of Bishop v.  Glazener, 245 N.C. 592, 96 S.E. 2d 870 
(1957), the Supreme Court said: 

"The essential elements of an action for alienation of affections 
are the marriage, the loss of affection or consortium, t,he wrong- 
ful and malicious conduct of the defendant, and a causal con- 
nection between such loss and conduct. . . ." 

H * fb 

"The wrongful and malicious conduct of the defendant need not 
be the sole cause of the alienation of affections. It suffices, ac- 
cording to the rule in a large majority of the cases, if the wrong- 
ful and malicious conduct of the defendant is the controlling 
or effective cause of the alienation, even though there were other 
causes, which might, have contributed to  the alienation. Anno. 
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19 A.L.R. 2d, sec. 6, p. 500 et  seq., where the cases are cited; 
27 Am. Jr., Husband and Wife, p. 129. 

Manifestly, if the affection of the wife was destroyed by the 
habits and conduct of the husband, or other cause, without the 
malicious interference or procurement of a third person, then 
such third person would not be liable. Hankins v. Hankins, 
supra. It is fundamental to a recovery against a third person 
that the alienation of affections resulted from his malicious in- 
terference. Anno. 108 A.L.R., pp. 426-7, where many cases are 
cited; Anno. 19 A.L.R. 2d, pp. 471-509, Element of Causation 
in Alienation of Affections -4ction." 

Defendant contends that  plaintiff's evidence failed to show tha t  
any genuine love and affection existed between plaintiff and her 
husband or that defendant had alienated any love and affection 
which did exist. 

[S] The evidence of the plaintiff tended to show that  she and her 
husband were married 16 October 1940, and they have one son who 
is married and has his own home. On 11 April 1968 plaintiff's hus- 
band left the home they were occupying. Plaintiff testified: 

"Mr. Sebastian and I have been separated before during our 
marriage. The first separation was in 1963. We remained apart 
then for two months, but we seen each other during that  time. 
We were then reconciled. The second separation occurred ap- 
proximately a year later. Mr. Sebastian left the premises on 
the first occasion and I left on the second occasion. I seen that  
after I had left out that i t  was better for me to go back, I felt 
more for Mr. Sebastian that  I had thought I did when I had 
left. I returned to 1310 Glenwood Avenue, and Mr. Sebastian 
and I lived together until he left April 11, 1968." 

Plaintiff also testified that  on the occasion when she left her hus- 
band they remained separated for five weeks. On both occasions 
they had reestablished their home after the separation. 

Plaintiff testified that  her relationship with her husband was 
good during Christmas 1967 and that  during February 1968 he ex- 
pressed affection for her on a number of occasions. 

Plaintiff's evidence tended to show that defendant's husband died 
in July 1967. In November 1967 plaintiff's husband started visiting 
defendant in defendant's home and that  thereafter they were seen 
together frequently in various places by the neighbors and others. 

Mrs. Margaret Brooks, a wit.ness for plaintiff, testified: 
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"I have seen Mr. Sebastian in or around the residence occupied 
by Mrs. Kluttz in the past twelve months. I was in my own 
yard working, mowing, and he was across the street in Mrs. 
Kluttz's yard and she was there too. They were working in the 
yard. I have seen them several times. I have seen Mr. Sebastian 
there in the evening and he would come out in the morning to 
go to work on John's Piano truck, and that  would be about 
6:30 or a quarter to seven." 

[6] The evidence also showed that  some time prior to the separa- 
tion, the husband had been unfaithful to his marriage vows. How- 
ever, this past activity had been forgiven and condoned by the plain- 
tiff prior to the time defendant interfered with the marital relation- 
ship existing between plaintiff and her husband. Evidence also tended 
to show that  the tranquility of the home may have been impaired 
by the drinking and other conduct of the plaintiff's husband. How- 
ever, this conduct does not appear to have been more than a con- 
tributing cause of the separation of plaintiff and her husband. The 
evidence tended to show defendant's conduct was the controlling 
and effective cause. Until defendant arrived on the scene, plaintiff 
and her husband had always resolved their differences. The defend- 
ant cites Warner v. Torrence, 2 N.C. App. 384, 163 S.E. 2d 90 (19681, 
in which this Court sustained a nonsuit of the cause of action for 
alienation of affections on the grounds that  the plaintiff failed to 
show the existence of any genuine love and affection which was 
alienated and destroyed by the defendant. We think the facts in 
Warner v. Torrence are distinguishable from the facts in the case 
before us. Here, the evidence tended to show that  some love and 
affection existed between plaintiff and her husband and that they 
had lived a relatively happy married life for approximately three 
years prior to the final separation on 11 April 1968. Although plain- 
tiff's life with her husband apparently had not been as happy and 
tranquil as some marriages are, she was entitled to possess and en- 
joy all of her legally protected marital interests free from inter- 
ference by the defendant. The husband and plaintiff were living to- 
get,her until the defendant, after the death of defendant's husband, 
became involved with plaintiff's husband and finally encouraged him 
t o  leave his wife in order to live with her. The consent, and apparent 
willingness, on the part of the plaintiff's husband to be seduced can- 
not  be claimed as a defense by defendant because the husband can- 
not thus affect plaintiff's right to her legally protected marital in- 
terests. Powell v. Strickland, 163 N.C. 393, 79 S.E. 872 (1913). 

The only evidence offered by the defendant was a separation 
agreement entered into between plaintiff and her husband dated 16 
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July 1968. The execution of the separation agreement was duly ac- 
knowledged by plaintiff before the Clerk of the Superior Court of 
Rowan County on 29 July 1968. 

Plaintiff testified on cross-examination : 

"The reason that the deed of separation was entered into was 
because of the differences between my husband and me. I felt 
i t  was to the best interest of my husband and me to sign the 
deed of separation since he had already took up residence with 
Mrs. Kluttz." 

151 There was ample evidence, when viewed in the light most fa- 
vorable to the plaintiff, that the plaintiff and her husband were mar- 
ried, and that  there was some love and affection existing between 
them which was alienated and destroyed by the wrongful and ma- 
licious acts of the defendant. We think in this case the existence of 
and extent of such love and affection was a matter to be considered 
and determined by the jury. 

We are of the opinion and so hold that  the court correctly over- 
ruled defendant's motion for judgment as of nonsuit in the action 
for aIienation of affections. 

[7] "The term 'criminal conversation' is synonymous with 'adult- 
ery.' The cause of action is founded on the violation of the funda- 
mental right of exclusive sexual intercourse between spouses, and 
also on the loss of consortium." 42 C.J.S., Husband and Wife, 697. 

[8] The elements of the cause of action for criminal conversation 
are the actual marriage between the spouses and sexual intercourse 
between defendant and plaintiff's spouse during the coverture. Alien- 
ation of affections is not a necessary element. 42 C.J.S., Husband 
and Wife, 5 698. 

I n  41 Am. Jur. 2d, Husband and Wife, 5 476, p. 402, i t  is written: 

"A fundamental right that flows from the relation of marriage, 
and one that  must be maintained inviolate for the well-being 
of societ,y, is that  of one spouse to have excIusive marital in- 
tercourse with the other; and whenever a third person com- 
mits adultery with either spouse, he or she commits a tortious 
invasion of the rights of the other spouse, from which a cause of 
action for criminal conversation arises." 

[9] Defendant has apparently abandoned her motion for judg- 
ment of nonsuit to the cause of action alleging criminal conversa- 
tion. If not, we hold that there was ampIe circumstantiaI evidence 
sf criminal conversation between the defendant and plaintiff's hus- 
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band to require submission of the issue to the jury. Hardison v. 
Gregory, supra; Powell v. Strickland, supra. 

[ lo] The next question defendant raises relates to the separation 
agreement between plaintiff and her husband, as a bar to the cause 
of action and its effect on the introduction of the evidence and 
the charge of the court. This separation agreement was introduced 
in evidence by defendant without objection on the part of the plain- 
tiff. 

[I11 The general rule is that  the cause of action accrues a t  the 
time the right to institute and maintain a suit arises, if a t  such time 
the demanding party is under no disability. 5 Strong, N.C. Index 
2d, Limitation of Actions, $ 4, p. 234; Matthieu v. Gas Co., 269 
N.C. 212, 152 S.E. 2d 336 (1967). I n  the instant case the causes of 
action had accrued and were complete prior to the execution of the 
separation agreement on 29 July 1968. 

[ lo]  In 2 Lee, N.C. Family Law, 8 207, p. 458, i t  is stated: "The 
fact that  the plaintiff has become divorced from the alienated spouse 
subsequent to the wrongful acts of the defendant is no bar to the 
cause of action." In like manner, a valid separation agreement en- 
tered into between the spouses is not a bar to the cause of action for 
alienation of affections or criminal conversation accruing prior to 
the date of the separation agreement. 

[12] Defendant claims that by the terms of the separation agree- 
ment of 29 July 1968, plaintiff released her husband from his legal 
duty to support her, and therefore she would be entitled to recover 
damages only up to the date of the separation agreement. We do not 
agree with this interpretation. The question of the effect of a separa- 
tion agreement on an action to recover damages for alienation of 
affections and criminal conversation is one of first impression in this 
jurisdiction. 

[13] It is the duty of the husband, nothing else appearing, to 
supply support and maintenance to his wife, and this duty may be 
enforced in a court of law. 

[14] In  4 Strong, K.C. Index 2d, Husband and Wife, § 10, p. 291, 
i t  is said: "The right of a married woman to s u p p r t  and mainten- 
ance is a property right which she may release by an agreement 
executed in accord with G.S. 52-6." There is no contention by either 
of the parties to this action that the separation agreement was not 
executed as required by G.S. 52-6. 

[I51 The right of the wife to support by the husband is one of her 
legally protected marital interests. "It is established by the au- 
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thorities that loss of support, if shown to be of value, is a proper 
element of damages in a case of this kind." Johnston v. Johnston, 
213 N.C. 255, 195 S.E. 807 (1938). 

The pertinent parts of the separation agreement read as follows: 

"NOW, THEREFORE, to that end and for and in considera- 
tion of the mutual covenants and agreements hereinafter con- 
tained and set forth, the said Walter A. Sebastian, Sr., party of 
the first part and Lorene T. Sebastian, party of the second part, 
do hereby agree as follows: 

The residence known as 1310 Glenwood Avenue together with 
a rectangular shaped lot fronting 125 feet on Glenwood Street 
shall be conveyed to Lorene T. Sebastian and she shall own this 
property in fee simple. 

The residence known as 1308 Glenwood Avenue together with 
a rectangular shaped lot fronting 100 feet on Glenwood Ave- 

- nue shall be conveyed to Walter A. Sebastian Sr. and he shall 
own this property in fee simple. 

The present mortgage indebtedness in the amount of $5,210.35 
together with this lien therefore shall be divided equally for 
security purposes between 1308 Glenwood Avenue and 1310 
Glenwood Avenue and the husband shall, subject to the lend- 
ing agency's approval, pay $2605.18 of the current balance and 
the wife shall assume and pay the other $2605.18. 

The husband, Walter A. Sebastian, Sr. agrees to pay to Mrs. 
Annie P. Trexler, mother of Lorene T.  Sebastian, the sum of 
$3,718. This amount being in reimbursement for the money 
paid by Mrs. Trexler in repairing the residence a t  1308 Glen- 
wood Avenue and tapping into the sewer lines a t  said residence 
and for the stove and oven now located in said residence. It is 
understood by the parties hereto that until the aforesaid amount 
of $3718 is paid that Mrs. Trexler shall have a right to live a t  
the 1308 Glenwood Avenue residence and shall be entitled to 
the exclusive possession thereof but when the said amount of 
$3718 is paid to Mrs. Trexler then the residence a t  1308 Glen- 
wood Avenue shall on that day belong to the husband, Walter 
A. Sebastian, Sr. and he will have the right to i t  on that day 
and the right to sell i t  or otherwise dispose of this property 
free of any claim on the part of Mrs. Trexler. 

It is further understood and agreed t,hat when Mrs. Trexler 
moves from the residence a t  1308 Glenwood Avenue she shall 
remove only her personal effects and household property that 
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belongs to her and all the other furnishings and appliances at  
1308 Glenwood Avenue shall belong to the husband, Walter A. 
Sebastian, Sr. 

The  husband agrees to pay his wi fe  $100 per month for 1.9 con- 
secutive months beginning on the 15 day of  August, 1968, and 
the husband agrees to pay to Walter Woodson, Jr., his wife's 
attorney, the sum of $250 within thirty days after the execu- 
tion of this agreement. 

Household items shall be divided as follows: 

To the husband; 

1. Pictures of guns hanging in 1310 residence. 

2. One Cherry bedroom suite from 1310 residence. 

The said party of the first part, the husband, does hereby re- 
lease and relinquish unto said Lorene T. Sebastian, her execu- 
tors and administrators, heirs and assigns, all his rights to 
share in her estate a t  her death by virtue of her will or by 
descent, distribution or otherwise and does further release and 
relinquish any and all other rights arising out of the marriage 
relationship in and to any and all real and personal property 
now owned by his said wife or which may be hereafter acquired 
by her, and hereby agrees that she may henceforth acquire, hold, 
manage, convey and alienate her said property without his 
knowledge or consent just the same as if she had never been 
married to him, and further does hereby release and relinquish 
the right to administer upon her estate. 

That the said party of the second part, the wife, does hereby 
release and relinquish unto said Walter A. Sebastian, Sr., his 
executors and administrators, heirs and assigns, all her right 
to share in  his estate a t  his death by  virtue of  his will or by  
descent, distribution or otherwise and does further release and 
relinquish any and all other rights arising out of the marriage 
relationship in and to any and all real and personal property 
now owned by  her said husband or which may  be hereafter ac- 
quired by  him, and hereby agrees that he m a y  henceforth ac- 
quire, hold, manage, convey and alienate his said property with- 
out her knowledge or consent just the same as if he had never 
been married to her, and further does hereby release the right to 
administer upon his estate. 

Both parties hereto agree that henceforth neither of them will 
i n  any manner, molest or interfere with the personal rights, 
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liberties, privileges and affairs of  the other, and each shall hence- 
forth live his or her own personal life as he or she m a y  see f it, 
unrestricted i n  any manner. 

I t  i s  the purpose and intent o f  this agreement to separate the 
lives and estates of the parties hereto to the end that  each of 
the parties may go his or her way, and each live his or her own 
personal life, unmolested, unhampered and unrestricted b y  the 
other, just the same as if the parties had never been married to 
each other." [Emphasis Added.] 

The pertinent parts of the separation agreement which defend- 
ant contends prohibit plaintiff from recovering for loss of support 
are shown in italics in the separation agreement set forth above. 

1161 In this case the plaintiff had the burden of proving not only 
that  a loss of support proximately resulted from the tortious acts of 
defendant, but also the value of such loss of support. 

[17, 181 The intent of the parties as expressed in a separation 
agreement is controlling. Stanley v. Cox, 253 N.C. 620, 117 S.E. 2d 
826 (1961). "The ordinary rules governing the interpretation of con- 
tracts apply to separation agreements and the courts are without 
power to modify them." Church v .  Hancock, 261 N.C. 764, 136 S.E. 
2d 91 (1964); 4 Strong, N.C. Index 2d, Husband and Wife, $ 11. 

Defendant does not say in what manner the separation agree- 
ment was responsible for ending the loss of affections, comfort, so- 
ciety, companionship and exclusive enjoyment of sexual relations 
with the husband, nor how they can be determined to end on any 
certain date. 

I n  McCormick on Damages, $j 112, i t  is said: "Compensation is 
not limited to the injury which has accrued up to the time of bring- 
ing the suit or the time of trial, but if i t  appears that  the estrange- 
ment or its effects will be permanent or will continue for some time 
in the future, the damages must cover this once and for all." 

The experience by plaintiff of the humiliation, the mental an- 
guish and hurt feelings, the experience of the irrevocable loss of 
conjugal kindness, and the companionship of the marital relation- 
ship did not end for plaintiff on 29 July 1968 when she and her hus- 
band signed the separation agreement. 

In  addition, the record does not indicate that  the husband has 
complied with or "performed" his obligation under the separation 
agreement by making the payments therein provided for, conveying 
the land, or dividing the personal property. 
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[I21 Applying the rules of construction set forth herein, we are of 
the opinion and so hold tha t  the separation agreement in this case 
does not operate as a bar to, or release of, the right of plaintiff to 
recover for any temporary or permanent loss of support the jury 
may find from the evidence she has or  ill sustain as a proximate 
result of the tortious conduct of the defendant, and the jury should 
have been so instructed. 

I n  this case me are of the opinion and so hold tha t  the judge 
committed error in charging the jury on the second issue, as fol- 
lows: 

"[Alnd that you may take into consideration the maintenance 
and the support tha t  the plaintiff has been accustomed to get- 
ting and is entitled to get from a marriage wherein the standard 
of living and the scale in which they were living had been, and 
which may have been indicated here from the evidence." 

This instruction was not clear and tended to confuse the jury 
on the question of loss of support, if m y ,  sustained by plaintiff. 

[I91 This issue upon which the jury was being thus instructed 
relates to compensatory damages for the loss of alienation of affec- 
tions. Unless damages result from the tortious act of alienation of 
affections, there can be no recovery. The burden of proof was on the 
plaintiff to show a loss of support as an element, of the damages 
sustained. She is permitted to do this by either circumstantial or 
direct evidence. 

[20] The jury should have been instructed that  it was a question 
of fact for then1 to determine, based on all the evidence presented, 
including the separation agreement, whether plaintiff had or would 
sustain any loss of support as a proximate result of the tortious con- 
duct of the defendant, and if plaintiff had suffered no such loss, they 
should not consider such a s  an element of damages. The jury should 
have been further instructed that  if the husband had partially ful- 
filled his obligation to support his wife, then to the extent thereof, 
the plaintiff did not sustain a loss. 

I n  42 C.J.S., Husband and Wife, S 694, i t  is said: 
"The fact of divorce may be pleaded and considered in mitiga- 
tion of damages, and a separation agreement whereby either 
party releases all claims against the other including the right 
to demand any  aid or support, bars recovery for loss of such 
aid and assistance, although not for loss of love and affection." 
[Emphasis Added.] 

[21] Defendant contends that the court committed error in al- 
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lowing the mortuary tables in evidence. We do not agree. We think 
that  i t  was proper to prove the life expectancy of the plaintiff under 
the circurnstanccs of this case. 

1221 Also, defendant assigns as  error the failure of the judge to  
charge on the second issue as to how the jury was to consider the 
mortuary tables. The judge did not specifically refer to  the mortuary 
tables in the charge but did say "and you may take into considera- 
tion along with all othcr evidence the life expectancy of the plain- 
tiff." This instruction was not sufficient. The judge should have in- 
structed the jury that  where the question of the life expectancy of 
a person is involved, i t  is for the jury to determine the life expect- 
ancy from all the evidence in the case; that  life expectancy is a 
question of fact; that  the mortuary tables are not conclusive but. 
are to be considered by the jury only as evidence on the question of 
life expectancy in connection with other evidence as to age, health, 
constitution, and habits of such person. Stansbury, N.C. Evidence 
2d7 5 101; Harris v. Greyhound Corporation, 243 N.C. 346, 90 S.E. 
2d 710 (1956) ; Derby v. Owens, 245 N.C. 591, 96 S.E. 2d 851 (1957). 

1231 Defendant contends, and we agree, that  the court also com- 
mitted error in its charge as to this second issue in that  i t  did not 
limit the recovery of any award the jury should make for future 
damages to  its present worth. 

Plaintiff appellee cites Johnston v. Johnston, supra, in which 
Chief Justice Stacy said: 

"It is urged for error that in enumerating the elements of dani- 
age 'loss of his assistancc' was included, without limiting such 
future loss, if any, to its present worth or present cash value. 
Lamont v. Hospital, 206 N.C., 111, 173 S.E., 46. 

Without making definite ruling upon this point i t  is sufficient 
to  say that  no reference is made in thc court's charge to any 
future loss of assistance. Murphy v. Lbr. Co., 186 N.C., 746, 120 
S.E., 342. It is established by the authorities that  loss of sup- 
port, if shown to bc of value, is a proper element of damages in 
a case of this kind." 

Defendant appellant cites 3 Strong, N.C. Index 2d, Damages, 
5 16. Defendant also cites Bryant v. Carrier, 214 N.C. 191, 198 S.E. 
619 (1938), which was an action for nlicnation of affections and 
criminal conversation in which the jury found that there was no 
alicnation of affections but that the defendant did have "immoral 
relations" with the plaintiff's wife as alleged in the complaint and 
awarded conlpensatory and punitive damages. The Court said: 
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"The exception to the court's instruction to the jury, that  if 
they found the plaintiff's injury and loss would continue in the 
future they should award the present value of such prospective 
damages as they found would accrue, cannot be sustained. While 
compensation cannot be based upon a mere conjectural prob- 
ability of future loss (17 C.J., 764), here there was evidence to 
justify the instruction to which the exception was noted. 'If i t  
appears that  the estrangement (between husband and wife) or 
its effects will be permanent, or will continue for some time in 
the future, the damages must cover this once and for all.' Mc- 
Cormick on Damages, 409; Riggs v. Smith, 62 Idaho, 43; 17 
C.J., 762; 30 C.J., 1148." 

I n  the case before us the jury had been instructed tha t  they could 
consider the life expectancy of the plaintiff. We are of the opinion 
and so hold that  i t  was prejudicial error for the judge, on the issue 
of compensatory damages, to fail to instruct the jury that  they 
should limit the award, if any, for future losses to the present cash 
value or present worth of such losses. Faison v. Cribb, 241 N.C. 303, 
85 S.E. 2d 139 (1954). 

[24] Defendant also assigns as error portions of the charge of the 
court on the issues of compensatory and punitive damages in the 
action for criminal conversation. The entire charge of the court with 
respect to the fifth and sixth issues is as follows: 

"If you answer this issue 'Yes,' you must consider the fifth 
issue. If you answer i t  (No,' you need not consider the fifth issue 
or the sixth issue. 

Now, members of the jury, you will have to determine from the . 
evidence and by its greater weight whether or not the plaintiff 
is entitled to actual damages for some criminal conversation, 
and you will have to determine from all the evidence what that 
might be worth. What such a defilement of the marriage bed 
would be worth. The plaintiff has sued for Five Thousand Dol- 
lars and she says tha t  wouldn't be too much. 

The defendant says you ought not to get to  tha t  issue a t  all; 
but that  if you do, that there hasn't been anything much de- 
stroyed either; and that it ought not to be much. The plaintiff 
says tha t  you ought to give compensary (sic) damages under 
the sixth issue, 'What amount of punitive damages is the plain- 
tiff entitled to recover for criminal conversation?' 

The court charges you as to whether or not you give any puni- 
tive damages is a matter in your wise discretion. It is up to you 
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as to whether or not that you feel under all these circumstances 
that there should be from the evidence and by its greater weight, 
'Smart-money,' so to speak, or punitive damages. 
Now, the court has defined punitive damages to you hereto- 
fore and will not repeat it. You must determine what, if any, 
that should be within the limit of what has been asked for in 
the complaint. 

ANY OTHER CONTENTIONS? 

For the Plaintiff: No, sir. 

For the Defendant: No, sir. 

COURT: You may take these issues, retire to the jury room, 
and say how you find." 

The parties stipulated as to the correctness of the record, and the 
record reveals the above as being the entire charge of the court on 
the fifth and sixth issues. We are bound by the record. 

The above instruction does not comply with the provisions of 
G.S. 1-180 in that the law is not applied to the facts. The final man- 
date as to each issue does not clearly instruct the jury what they 
should consider and find in answering the issues. The jury was left 
to wander in the field of speculation and conjecture. Although the 
jury had been instructed under the third issue as to punitive dam- 
ages generally, and i t  was not necessary to repeat such instructions, 
they were not properly instructed as to the measure of compensatory 
damages for criminal conversation. 

[25] The court in its final mandate on the compensatory issue in 
the action for alienation of a,ffections did not instruct the jury to 
consider the criminal conversation between plaintiff's husband and 
defendant. 

In Restatement, Torts, 5 683, con~ment k., on the question of 
damages for alienation of affections, it is stated: 

"In an action for alienation of affections, a husband is entitled 
to recover damages for the loss of his wife's affections and his 
emotional distress caused thereby, even though there is no harm 
to any other incident of the marriage relation. Thus, if there is 
a loss of affections, the husband can recover, although the wife 
still lives and cohabits with him and performs all the household 
services to which he is entitled. If, however, the alienation of 
affections is accompanied or followed by loss of services in the 
home, a separation or divorce, or sexual relations with the de- 
fendant, such harms may be included by the jury in assessing 
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the amount of damages recoverable. In  determining the amount 
to be awarded for loss of affections and emotional distress re- 
sulting therefrom, the  character of the relations existing be- 
tween the husband and the wife before the defendant's inter- 
ference therewith is a factor to be considered. If the marital re- 
lation was already strained and impaired by frequent quarrels 
so tha t  the parties were not living happily together, or if for 
other reasons the affection of the alienated spouse was slight, 
the amount of recovery will be diminished thereby." 

I n  Restatement, Torts, $ 685, comment e., on the question of dam- 
ages for criminal conversation, i t  is stated: 

"The plaintiff is entitled to recover for emotional distress re- 
sulting from the fact tha t  the defendant has had sexual rela- 
tions with his wife. In  the determination of the amount recover- 
able for such emotional distress, the husband's neglect or in- 
difference toward his wife is a factor to be considered. If, dur- 
ing the marriage with the plaintiff, the wife has repeatedly had 
sexual relations with the defendant, the plaintiff's damages will 
be enhanced, if she has previously had sexual relations with 
other men his damages will be reduced. If ,  in addition to the 
loss of exclusive cohabitation with his wife, the plaintiff has 
lost her affections and service in the home, he is entitled to re- 
cover therefor. He  is also entitled to recover for any medical 
expenses incurred by reason of the pregnancy or illness of his 
wife resulting from the intercourse with the defendant." 

Also, in Restatement, Torts, $ 690, i t  is stat,ed: 

"One who alienates the affections of a husband or induces a hus- 
band to separate from his wife or not to return to her or who 
has sexual intercourse with him is liable to the wife for harm 
thereby caused to any of her legally protected marital interests 
under the same conditions as would permit the husband to re- 
cover for similar wrongs as stated in $8 683-689." 

Under comment b. of 8 690, i t  is stated that :  

"In an action by a married woman under the rule stated in this 
Section, she may recover for the loss of her husband's affections 
and other incidents of the marriage relation which receive legal 
protection on behalf of the husband, as, for example, the ex- 
clusive right to cohabitation wit.h him and the right to his 
society and companionship. The damages may include recovery 
for emotional distress caused by an invasion of such interests. 
If the marriage relation is disrupted and the husband is no 
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longer supporting her, this fact may be considered in the  de- 
termination of damages, and in this connection the wealth of 
the  husband and the position in society which the spouses en- 
joyed are  significant factors. If there has been a divorce, any 
alimony which the wife is awarded or any property settlement 
by her husband are factors indicating the extent to which she 
has or has not been deprived of support by the defendant's mis- 
conduct." 

I n  Powell v. Striclcland, supra, which was an action to recover 
damages for criminal conversat,ion with plaintiff's wife and the 
alienation of her affections, the Court said: 

"The consent of the wife to  her own defilement is no defense to  
the action [citations omitted], since the wrong relates to the 
injury which the husband sustains by the dishonor of his mar- 
riage bed; the alienation of his wife's affections; the destruction 
of his domestic comfort; the suspicion cast upon the legitimacy 
of her offspring, the loss ~f consortium, or the right to conjugal 
fellowship of his wife, to her company, cooperation and aid in 
every conjugal relation, the invasion and deprivation of his ex- 
clusive marital rights and privileges; his mental suffering, in- 
jured feelings, hunuliation, shame and mortification, caused by 
the loss of her affections and the disgrace which the tortious 
acts of defendant have brought or heaped upon him, and which 
are proximately caused by said wrong. [citations omitted.] And 
for these results the plaintiff is cntitled to recover compensatory 
damages, as the authorities cited will show. He  may also have 
added by the jury, in their sound discretion, a reasonable sum 
as punitive, vindictive, or exemplary damages, or smart money, 
for the willful and wanton conduct of defendant towards him; 
and these damages, though not susceptible of proof a t  a money 
standard, may be fixed by the jury in view of all the facts and 
circun~stances." 

[26] I n  a cause of action for alienation of affections of the hus- 
band from the wife, the measure of damages is t'he present value in 
money of the  support, consortium, and other legally protected mar- 
ital interests lost by her through the defendant's wrong. I n  addition 
thereto, she may also recover for the wrong and injury done to her 
health, feelings, or reputation. Bryant v. Carrier, supra; Cottle v. 
Johnson, supra; 42 C.J.S., Husband and Wife, $ 692. 

[27] "Consortium" is defined in Black's Law Dictionary, 4th Ed., 
as follows: 

"Conjugal fellowship of husband and wife, and the right of each 
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to the company, co-operation, affection, and aid of the other in 
every conjugal relation." 

1281 In  a cause of action for criminal conversation the measure 
of damages is incapable of precise measurement; however, i t  has 
been held, and we think properly so, that the jury in awarding dam- 
ages may consider the loss of consortium, mental anguish, humilia- 
tion, injury to health, and loss of support by the wife. Bryant v. 
Carrier, supra. 

[25] In  an action for alienation of affections, criminal conversa- 
tion is not a necessary element. I n  an action for criminal conversa- 
tion, the alienation of affections is not a necessary element. However, 
on the issues of compensatory and punitive damages, in this case 
where there is evidence of both, they both become elements of the 
damages in each cause of action. 

1291 In  actions for alienation of affections punitive damages may 
be awarded in addition to compensatory damages where the con- 
duct of the defendant was willful, aggravated, malicious, or of a 
wanton character. Powell v. Strickland, supra; Chestnut v. Sutton, 
207 N.C. 256, 176 S.E. 743 (1934). 
1301 Punitive or exemplary damages map also be recovered in an 
action for criminal conversation. 42 C.J.S., Husband and Wife, $ 
706; Chestnut v. Sutton, supra. 
[25] In  this case we are of the opinion and so hold that  because 
the two causes of action and the elements of damages here are so 
connected and intertwined, only one issue of compensatory damages 
and one issue of punitive damages should have been submitted to 
the jury. We also hold that  as to this issue of compensatory dam- 
ages, the jury should have been instructed, inter alia, that  plaintiff, 
if entitled to recover anything, was entitled to recover the present 
cash value of such damages as the jury might find by the greater 
weight of the evidence she had sustained or would sustain to her 
legally protected marital interests as a proximate result of the 
wrongful conduct of the defendnnt. In  arriving a t  their verdict on 
this issue, the jury should consider loss of consortium, the circum- 
stances tending to show sexual relations between defendant and 
plaintiff's husband, the humiliation and mental anguish caused by 
the invasion of such interests, and any loss of support the jury may 
find she has and will sustain as a proximate result of the tortious 
conduct of the defendnnt. Cottle v. Johnson, supra; Johnston v. 
Johnston, supra; Powell v. Strickland, supra; Hyat t  v. McCoy, 194 
N.C. 760, 140 S.E. 807 (1927) ; Bryant v. Carrier, supra; Chestnut 
v. Sutton, supra; McCormick on Damages, 5 112. 
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Plaintiff has other assignments of error, some of which may have 
merit; but since they probably will not recur on a new trial, we do 
not deem it necessary to discuss them. 

For the errors committed, there must be a 

New trial. 

MORRIS and HEDRICK, 53.) concur. 

ELSIE MAE WAGONER v. CAROLYN LEWEY BUTCHER AND ROBERT 
ALEXANDER BUTCHER 

No. 6915SC450 

(Filed 22 October 1969) 

1. Automobiles 3 40- pedestrians - right-of-way - assumptions 
To a pedestrian the right-of-way means that he has the right to con- 

tinue in his direction of travel without anticipating negligence on the part 
of motorists, and unless the circumstances are sufficient to give him notice 
to  the contrary, he may act upon the assupmtion, even to the last moment, 
that motorists will recognize such a preferential right. 

2. Automobiles 3 40- pedestrians - duty to yield rightsf-way 
The pedestrian's right-of-way is limited by provision of G.S. 20-174(a) 

which requires every pedestrian crossing a roadway a t  any point other 
than within a marked crosswalk or within an unmarked crosswalk a t  an 
intersection to yield the right-of-way to vehicles upon the roadway. 

3. Statutes 3 5- construction - literal interpretation - purpose 
Where a literal interpretation of the language of a statute would lead 

to absurd results and contravene the manifest purpose of the statute, the 
reason and purpose of the law will be given effect and the strict letter 
thereof disregarded. 

4. Automobiles 3 40- crosswalk right-of-way - leaving crosswalk to 
go around barricade 

Where gutter repair work and barricades prevented exit from the street 
within the crosswalk lines, plaintiff pedestrian did not forfeit the right- 
of-way a t  the intersection by stepping a few feet outside the painted 
crosswalk lines to skirt a barricade. 

6. Automobiles 33 19, 40- intersection controlled by traffic signals - 
right-of-way - pedestrian - motorist 

Provisions of G.S. 20-1.55(c) requiring motorists to yield the right-of- 
way to pedestrians within a marked or unmarked crosswalk "except a t  
intersections where the movement of traffic is being regulated by traffic 
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officers or traffic direction devices" do not subordinate the right-of-way of 
a pedestrian to that of a turning vehicle a t  an intersection controlled by 
traffic signals which are favorable to both. 

6. Automobiles 88 19, 40- intersection controlled by traffic signals - 
right-of-way - pedestrian - motorist 

The crosswalk right-of-way is not impaired by G.S. 20-155(c) when the 
movement of the pedestrian is in accord with the traffic lights. 

7. Automobiles 8 40- pedestrians - r ight  t o  proceed - favorable 
trafflc l ight  

Principle that the right to proceed is superior to the right to turn ap- 
plies to a pedestrian crossing an intersection with a favorable light. 

8. Automobiles 8 19- intersection - right-of-way - traffic lights 
While the green signal of a traffic light merely gives permission to make 

a turn, it is an invitation to proceed ahead, and although a motorist fac- 
ing the green light has permission to make a turn and proceed under 
what is actually a red light, a party crossing his path following a green 
light has the superior right. 

9. Statutes  8 5- construction - prevention of injustice 
The courts will not adopt a statutory construction that results in palp- 

able injustice when the language of the statute is susceptible to another 
reasonable construction which is just and consonant with the purpose and 
intent of the act. 

10. Automobiles 8 40- pedestrians - duty of motorist t o  sound horn 
A pedestrian following the traffic lights and continuing his straight 

course has the right to rely on the presumption that motorists will obey 
provisions of G.S. 20-154(a) which require a driver, before starting, stop- 
ping or turning from a direct line, first to ascertain that such movement 
can be made in safety, and to give a clearly audible signal by horn if 
any pedestrian may be affected by such movement. 

11. Automobiles 8 40- pedestrians - right-of-way - traffic lights 
Effect of G.S. 20-173(a) is to give a pedestrian the right-of-way a t  an 

intersection controlled by traffic signals only when he is moving with the 
green light. 

la. Automobiles 5 40- pedestrians - right-of-way - assumption 
In  the absence of anything which gives or should give notice to the con- 

trary, a pedestrian who has the right-of-way is entitled to assume and to 
act upon the assumption, even to the last moment, that an approaching 
motorist will yield the right-of-way. 

13. Automobiles 8 40- pedestrian - right-of-way - duty to use d u e  
care 

A right-of-way is not absolute and even a pedestrian with the right-of- 
way must exercise ordinary care for his own safety. 
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14. Automobiles § 40- pedestrians - crossing s treet  without right-of- 
way - evidence of negligence 

Crossing a street without a right-of-way is not negligence per se, but 
is eridence of negligence to be considered with other evidence in the case. 

15. Kegligence § 13- contributory negligence - affirmative defense 
Contributory negligence is an affirmative defense which must be pleaded 

and established by proof. 

16. Negligence § 3 6  nonsuit fo r  contributory negligence 
on the ground of contributory negligence is proper only if 

plaintiff's evidence, considered in the light most favorable to her, so 
clearly establishes her own negligence as  one of the proximate causes of 
her injury that no other reasonable inference may be drawn therefrom. 

17. Automobiles § 85- intersection controlled by traffic dgials - 
right-of-way - contributory negligence of pedestrian 

In this action for injuries sustained when plaintiff pedestrian was 
struck by defendants' automobile a t  an intersection controlled by traLfic 
signals, the trial court erred in finding that plaintw was contributorily 
negligent as  a matter of law, where plaintiff's evidence tended to show 
that she started across the intersection in a marked crosswalk with the 
traffic signals in her favor, that plaintiff looked to the left and to the right 
before she crossed and while in the middle of the street, that barricades 
in front of gutter repair work prevented plaintiff's exit from the street 
within the crosswalk lines and blocked defendants' right-turn lane, that 
plaintiff turned to her left to go around the barricades, and that she was 
struck by defendants' automobile, which went around the barricades and 
made n right turn in the intersection, while she was either inside the 
marked crosswalk or two steps outside of it. 

APPEAL by plaintiff from Clark, J., a t  the May 1969 Civil Ses- 
sion of ALAMANCE Superior Court. 

This is a civil action brought by a pedestrian against a motorist 
and the owner of the car she was driving. Plaintiff Mrs. Wagoner 
was struck by the Butcher car a t  the intersection of Webb Avenue 
and Anthony Street in Burlington on the morning of 26 June 1967. 
The case is before this Court as an appeal from a judgment of in- 
voluntary nonsuit, so the evidence presented is that  most favorable 
to the plaintiff, summarized as follows: 

Plaintiff walked several blocks from her home to a bakery on 
Webb Avenue. Webb Avenue runs in an east-west direction and 
Anthony Street runs in a north-south direction so that  they inter- 
sect a t  right angles. The intersection is controlled by a single over- 
head stop-go traffic control light. Plaintiff approached the intersec- 
tion walking in a westerly direction on the sidewalk on the south 
side of Webb Avenue. Anthony Street to the south of Webb is 43 
feet wide with two northbound traffic lanes and one southbound 
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lane. The gutter and curb were being replaced on the southwest 
corner of the intersection. Barricades which extended around the 
corner blocked the right-hand turn lane of Webb so that  traffic in that 
lane which stopped for a red light did so a t  least 25 feet west of the 
corner. Traffic had to merge left into the eastbound middle lane to 
turn. The barricades extended around the corner onto Anthony Street 
and in doing so blocked the western end of the crosswalk. The 
Butcher car, approaching the intersection from the west on Webb 
Avenue, was in the right-hand turn lane. It stopped for a red light 
a t  a point somewhat west of the barricades. The witness Miles came 
to a stop behind the Butcher car. There were cars stopped in the 
center lane. The light changed to green for traffic on Webb Avenue 
and those cars proceeded in an eastwardly direction before the 
Butcher car pulled out from behind the barricade into that  middle 
lane. Plaintiff approached the intersection on Webb Avenue's side- 
walk, saw the light change, and looked both ways. Two cars stopped 
on Anthony to her left, one in the turn lane and one beside it  in the 
northbound lane. No traffic approached from her right. No traffic 
turned from Webb sharply around the corner in front of her; the 
Butcher vehicle was still behind the barricade west of the inter- 
section. She proceeded to cross Anthony Street from east to west 
walking in the crosswalk. She reached a point approximately in the 
middle of the third lane and turned somewhat in a southwesterly di- 
rection to pass around to her left of the barricade. She was then 
either inside the painted crosswalk or two steps south of it. At  this 
point she was struck by the Butcher car. The witness Miles, who 
followed the Butcher car from behind the barricade into the middle 
lane of Webb Avenue, saw the Butcher car headed toward the path 
of the pedestrian. '(* * * [ I ] t  was a Chrysler built car and I 
could see all the way through the automobile and a t  the angle we 
both were in I got a pretty fair view of what was going on." He  
testified that "* * " after I proceeded to merge out in the center 
lane of Webb Avenue I noticed she made a right turn on to Anthony 
Street and saw Mrs. Wagoner walking and i t  looked like neither of 
them were going to stop * * *." 

After the plaintiff's evidence was presented, defendants' motion 
for nonsuit was granted and the judgment as of nonsuit was entered. 
Plaintiff appealed. 

Ross, Wood & Dodge by Harold T.  Dodge for p1~in~ti.f appellant. 

Sanders & Holt by  Emerson T .  Sanders and James C. Spencer, 
Jr., for defendant appellees. 
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The question posed by t'his appeal is whether a judgment of 
nonsuit was proper on the facts shown. Our answer is no. 

The defendants properly concede that  certain allegations of de- 
fendant Mrs. Butcher's negligence are supported by evidence suffi- 
cient to go to the jury on the issue of defendants' negligence and 
submit that  the issue before us is narrowed to whether the plaintiff's 
own acts clearly establish contributory negligence as a matter of 
law. The facts of this case also raise the question, "Does a pedestrian 
crossing a roadway with a favorable light have a right-of-way over 
a turning motorist subject to the same favorable light?" Our answer 
is yes. 

[I, 21 To a pedestrian the right-of-way means that  he has the 
right to continue in his direction of travel without anticipating neg- 
ligence on the part of motorists. Unless the circumstances are suffi- 
cient to give him notice to  the contrary, he may act upon the as- 
sumption, even to the last moment, that motorists will recognize such 
a preferential right. Bowen v. Gardner, 275 N.C. 363, 168 S.E. 2d 47. 
The pedestrian's right-of-way is limited in North Carolina by G.S. 
20-174 (a) which provides that (' [el very pedestrian crossing a road- 
way a t  any point other than within a marked crosswalk or within 
an unmarked crosswalk a t  an intersection shall yield the right-of- 
way to all vehicles upon the roadway." 

[3, 41 Although some evidence here raises the possibility of an 
extremely literal argument that plaintiff is precluded from claiming 
a crosswalk right-of-way by her being two steps outside it, the de- 
fendants make no such contention and, in fact, there is evidence that  
she was within it. The statute itself extends right-of-way to a pe- 
destrian within "an unmarked crosswalk at an intersection." The 
focus is not on the lines but on the proximity to an intersection 
which is a place a motorist should expect pedestrians will have to 
cross and should yield to them. In ilnderson v. Carter, 272 N.C. 426, 
158 S.E. 2d 607, the court construed the term "unmarked crosswalk 
a t  an intersection" to mean "* " * that area within an intersec- 
tion which also lies within the lateral boundaries of a sidewalk pro- 
jected across the intersection." In  Bozoen v. Garner, supra, the right- 
of-way was established by the projections of an unpaved grass strip 
which one of the witnesses described as "what you would call a side- 
walk." In Blake v. Mallard, 262 N.C. 62, 136 S.E. 2d 214, where the 
pedestrian crossed a highway between two "T" intersections fifty 
feet apart, the court observed that "[o]bviously, plaintiff was cross- 
ing the highway diagonally in a southwesterly direction and not a t  a 
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crosswalk as she alleged," and indicated a liberal interpretation is 
in order: "Had she crossed in the viciniky of the Nightingale where 
the unnamed dirt street joined the highway she would have had the 
right of way over a motorist approaching that  intersection * * *." 
(Emphasis added) This Court is guided by the rule of construction 
that "[wlhere a literal interpretation of the language of a statute 
would lcad to absurd results and contravene the manifest purpose 
of the statute, the reason and purpose of the law will be given effect 
and the strict letter thereof disregarded." 7 Strong, N.C. Index 2d, 
Statutes, § 5, p. 70; Hobbs v. Moore Cozmty, 267 N.C. 665, 149 S.E. 
2d 1. Where the gutter repair work and barricades prevented exit 
from the street within the crosswalk lines, i t  would be unreasonable 
and unjust for this Court to say plaintiff forfeited her intersection 
crossing right-of-way by stepping a few feet outside the painted lines 
to skirt a barricade. 

[5] Although both the defendant motorist and the plaintiff pe- 
destrian in the case a t  bar were proceeding pursuant to a green 
light, the defendants contend that the mere presence of the traffic 
light removed from the plaintiff the crosswalk right-of-way avail- 
able to her in its absence. Miller v. Henry, 270 N.C. 97, 153 S.E. 2d 
798, suggests in general terms that  "* " * a pedestrian has the 
same rights, or responsibilities as the case may be, as a driver." 
The Miller case, however, turned on the simple jury question, "Who 
had the green light?" and the whole nature of its discussion reflects 
the fact that  only one of the parties did have the green light. The 
decision restates the basic principle that although one party may be 
a motorist and the other a pedestrian "" * * whoever had the green 
light had the superior right to traverse the intersection and to as- 
sume that  the other would recognize it  and conduct himself ac- 
cordingly." The basic for this principle is statutory. G.S. 20-172 pro- 
vides : 

"Pedestrians shall be subject to traffic control signals a t  inter- 
sections as heretofore declared in this article, but a t  all other 
places pedestrians shall be accorded the privileges and shall be 
subject to the restrictions stated in part eleven of this article." 

Those section eleven privileges include the crosswalk right-of-way 
and are clearly not to apply where a right conferred there would 
conflict with a traffic signal. Miller v. Henry, supra, pointed out that 
"[a] pedestrian a t  a crosswalk acquires no additional rights against 
a red traffic light * * *." 

The defendants urge this Court to go much further than simply 
recognizing that the pedestrian's rights a t  intersections are limited 
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by conflicting traffic control signals. The defendants contend that 
there is a manifest legislative intent to set up two separate and 
sharply opposing lines of authority to be applied according to the 
mere presence or absence of a traffic light, and without any regard 
to whether the light in fact confers superior rights on either of the 
parties. I n  several instances, the statutory language is indeed sus- 
ceptible to such an interpretation. G.S. 20-155(c) provides: 

"The driver of any vehicle upon a highway within a business 
or residence district shall yield the right-of-way to a pedestrian 
crossing such highway within any clearly marked cross-walk, 
or any regular pedestrian crossing included in the prolongation 
of the lateral boundary lines of the adjacent sidewalk a t  the 
end of a block, except at intersections where the movement of 
traffic is being regulated by traffic officers or traffic direction de- 
vices." 

We do not think the effect of the statute's exception is to  subordinate 
the right-of-way of a pedestrian moving on a green light to that of 
a turning motorist. 

In  the case of Lott v. BeLuxe Cab, 136 Or. 349, 299 P. 303 (1931), 
the Oregon court was faced with an identical clause ("except a t  in- 
tersections where the movement of traffic is being regulated by traffic 
officers or traffic direction devices." Chapter 217, $ 2, Subdivision 
7(b)  of General Laws of Oregon for 1927) and said: "We think i t  
was not the intention of the legislature to change the rule of right of 
way between vehicles and pedestrians, but rather to  subject the latter 
to the regulation of traffic signal devices a t  street intersections." 

[6] In  Sanders v. iveuxo~ne, 179 Va. 582, 19 S.E. 2d 883 (1942), 
the Virginia Supreme Court of Appeals construed Michie's 1936 
Code, $ 2154, subsection (123) (c), which is identical to G.S. 20- 
155(c) in its entirety. The court examined the related statutory pro- 
visions and particularly one similar to G.S. 20-154(a). That  was 
subsection (122) (a)  which provided: "Every driver who intends to  
* * * turn, or partly turn from a direct line, shall first see that  
such movement can be made in safety ' * *." The court con- 
cluded : 

"When these statutes are read and construed together, as they 
must be, the reason for excepting the provisions of subsection 
(123) (c) a t  intersections where the movement of traffic is con- 
trolled by traffic officers or signal direction devices is manifest. 
To give a pedestrian, crosfing an intersection on a red light, 
the right of way would create much confusion, hinder the or- 
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derly movement of traffic and unreasonably impair the safet,y 
of travelers upon the highway." (Emphasis added) 

The construction argued by the defendants, on the other hand, 
"would turn a traffic safety signal device into an invitation to  a 
place of danger." Sanders v. Newsome, supra. G.S. 20-155(c) may 
thus be construed to mean that  the crosswalk right-of-way is not 
impaired when the movement of a pedestrian is in accord with the 
traffic lights. 

[7] The pedestrian crossing with a favorable light is also assisted 
by the principle that  the right to proceed is superior to  the right to  
turn. The 1967 amendment to G.9. 20-155(b) added to the weight 
of this principle by providing: 

"* * " Notwithstanding the provisions of this section and 3 
20-154, a vehicle making a left turn in front of an approaching 
vehicle does not have the right-of-way unless such movement 
can be completed with safety prior to the arrival of the approach- 
ing vehicle, and when the movement cannot be completed with 
safety, the driver of the vehicle making the left turn shall yield 
t.he right-of-way." 

Although several of the provisions of G.S. 20-155, which determine 
the right-of-way in the absence of traffic lights are inapplicable 
where there are lights, White v. Phelps, 260 N.C. 445, 132 S.E. 2d 
902, the amendment would appear applicable to a driver turning into 
the path of approaching traffic whether he has a green light or no 
light a t  all. The spirit of this amendment would apply equally well 
to an approaching pedestrian and a vehicle turning to the right. 

[8] The distinction has been made that  while the green signal of 
a stop-go light merely gives permission to make a turn, i t  is an in- 
vitation to proceed straight ahead. Sanders v. Newsome, supra. That  
theory is based on the observation that  once the turn has been made 
the turning vehicle is actually traveling "in a direction against which 
the signal is closed." Sanders v. Newsome, supra. While the motorist 
has permission to make the turn and proceed under what is actually 
a red light, a party crossing his path following a green light has a 
superior right. 

[9] Guided by the principle that "[tlhe intent and spirit of an 
act are controlling in its construction," 7 Strong, N.C. Index 2d, 
Statutes, 8 5, p. 69, and cases cited, this Court does not adopt the 
view urged by the defendants that  the legislature intended that  the 
provisions subjecting pedestrians to traffic lights would impair their 
rights as pedestrians proceeding in accord with such lights. This 
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Court follows the rule that  "[tlhe courts will not adopt a construc- 
tion that  results in palpable injustice when the language of the stat- 
ute is susceptible to another reasonable construction which is just 
and is consonant with the purpose and intent of that act." 7 Strong, 
N.C. Index 2d, Statutes, $ 5, p. 70, and cases cited. The injustice of 
holding that  the legislature intended in all events to impair the pe- 
destrian's right-of-way where the intersection may be in some ways 
a controlled one is clear. If he had no right-of-way, the pedestrian 
faced with heavy turning traffic would not even be able to cross the 
street even though he had the green light. He  would be "invited into 
a place of danger" every time he obeyed the green light only to find 
himself dodging or being hit by turning traffic. His position is bad 
enough with a right-of-way for he is "bound to center a t  least a part 
of his attention upon the condition of the pavement and upon the 
traffic signal itself, in order to  be aware of any changes therein." 
Goodnzan v. Brown, 164 Misc. 145, 298 X.Y.S. 574. 

[lo] In G.S. 20-154(a) there is no hint of a legislative intent to 
create a clear dichotomy between those intersections with and those 
without traffic lights. It provides across the board that  ''[tlhe driver 
of any vehicle upon a highway before starting, stopping or turning 
froin a direct line shall first see that  such movement can be made in 
safety, and if any pedestrian may be affected by such movement shall 
give a clearly audible signal by sounding the horn * " *." A pe- 
destrian following the lights and continuing his straight course has 
the right to rely on the presunlption that  the driver will obey the 
law as set forth in this statute. Gearhnrt v. Des Moines R. Co., 237 
Iowa 213, 21 N.W. 2d 569 (1946). 

[I11 This Court does not adopt the defendants' contention that  
G.S. 20-173(a) must be construed as indicating a legislative intent 
to establish two mutually exclusive sets of rules to be applied ac- 
cording to the mere presence or absence of a traffic light. That  stat- 
ute, in language superficially susceptible to such a construction, 
provides : 

"Where traffic control signals are not in place or in operation 
the driver of a vehicle shall yield the right-of-way, slowing or 
stopping if need be to so yield, to a pedestrian crossing the 
roadway within any marked crosswalk or within any unmarked 
crosswalk a t  an intersection * " "." 

The construction argued by defendants would have the effect of de- 
priving a pedestrian of all right-of-way privileges a t  an intersection 
a t  which there is a traffic control signal. We do not think the Gen- 
eral Assembly so intended. The more reasonable construction, which 
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we adopt, is that the right-of-way given a pedestrian by G.S. 20- 
155(c) a t  an intersection where there is no traffic control signal is 
limited a t  an intersection where there is a traffic control signal by 
G.S. 20-173(a) to the pedestrian having the right-of-way only when 
he is moving with the green light. I n  the instant case, when vehicular 
traffic on Webb Avenue had the green light and the right to pro- 
ceed on Webb Avenue across Anthony Street, pedestrian traffic on 
Webb Avenue had the right to proceed across Anthony Street and 
that  right was superior to that of a motorist turning from Webb 
Avenue onto Anthony Street. 

[12, 131 Where the pedestrian has the right-of-way, he is "not re- 
quired to anticipate negligence on the part of others." Bowen v. 
Gardner, supra. Plaintiff was entitled to assume and to act upon the 
assumption, even to the last moment, that an approaching motorist 
would yield the right-of-way ' ' [ i ln the absence of anything which 
gave or should have given notice to the contrary." Bowen v. Gardner, 
supra. The Supreme Court in Bowen held that  where the pedestrian 
had the right-of-way afforded her by an intersection crosswalk i t  
was erroneous to find contributory negligence as a matter of law 
simply because she failed to see the defendant motorist approaching 
the intersection. However, a right-of-way is not absolute and even a 
pedestrian with the right-of-way must exercise ordinary care for 
her own safety. Bowen v. Garner, supra. Whether plaintiff, simply 
by failing to see the vehicle, failed to exercise due care is a jury 
question. The jury must determine whether the vehicle's speed, 
proximity, or manner of operation would have put the plaintiff, had 
she seen it, on notice that  the motorist did not intend to yield the 
right-of-way. Bowen v. Gardner, supra. 

114-161 A judgment of nonsuit on the premise that  plaintiff was 
contributorily negligent as a matter of law would be erroneous even 
if she did not have the right-of-way. Crossing a street without s 
right-of-way is not negligence per se. In  Bank v. Phillips, 236 N.C. 
470, 73 S.E. 2d 323, the court said: 

"If it  be conceded that  the intestate failed to yield the right of 
way * * * even so, i t  was the duty of the defendant, both 
a t  common law and under the express provisions of G.S. 20- 
174(e), to 'exercise due care to avoid colliding withJ [any pe- 
destrian upon any roadway, and shall give warning by sounding 
the horn when necessary] * * *. 
Nor may the evidence tending to show that  intestat,e failed to  
yield the right of way as required by G.S. 20-174(a) be treated 
on this record as amounting to contributory negligence as a 
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matter of law, particularly so in view of the testimony to the 
effect that  intestate a t  the time he was struck had reached a 
point about 10 feet from the west curb of the street. Our de- 
cisions hold that  a failure so to yield the right of way is not 
contributory negligence per se, but rather that  i t  is evidence 
of negligence to be considered with other evidence in the case 
in determining whether the actor is chargeable with negligence 
which proximately caused or contributed to his injury. [Cases 
cited] " 

As the court said in Warren v. Lezois, 273 N.C. 457, 160 S.E. 2d 305, 
" [c] ontributory negligence is an affirmative defence which must be 
pleaded and established by proof." In Bowen v. Gardner, supra, the 
court restated the rule that  " [nlonsuit on that ground is proper only 
if plaintiff's evidence, considered in the light most favorable to her, 
so clearly establishes her own negligence as one of the proximate 
causes of her injury that no other reasonable inference may be drawn 
therefrom." 

In  Garmon v. Thomas, 241 N.C. 412, 85 S.E. 2d 589, the court 
held the plaintiff contributorily negligent as a matter of law because 
he did not see the defendant's vehicle although the highway was al- 
most level and visible for a distance of 700 to 1000 feet. 

I n  Tysinger v. Dairy Products, 225 K.C. 717, 36 S.E. 2d 246, the 
highway was visible for a distance of 300 yards to a quarter of a 
mile in the direction from which the defendant's vehicle approached. 
Plaintiff was held contributorily negligent where under those cir- 
cumstances he walked into the side of a fast-moving truck. 

I n  Rosser v. Smith, 260 N.C. 647, 133 S.E. 2d 499, the plaintiff 
was held to be contributorily negligent where she had clear visibility 
for 500 to 600 feet and failed to heed the timely sound of defendant's 
horn because she attempted the crossing without wearing her hear- 
ing aid. 

In  Blake v. Mallard, supra, a ''colored woman wearing dark 
clothing" crossing a highway diagonally a t  night was contributorily 
negligent where "defendant was two hundred yards away, ap- 
proaching a t  a speed of sixty miles per hour when she started 'walk- 
ing normally' into his path." His lights had been visible for a mile. 
Instead of stopping in the other lane, she entered his lane and at- 
tempted to run across that  lane after seeing the defendant only forty- 
five feet away. 

A rule which by definition requires contributory negligence to be 
so clear "that no other reasonable inference may be drawn there- 
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from" will by its nature be satisfied only infrequently and only in 
extreme circumstances. In  each of those cases holding contributory 
negligence as a matter of law, the dominant characteristic was the 
exceptionally high visibility of the open road. In a more congested 
and confused setting like the busy intersection under repair in the 
case a t  bar, the conclusion that  the plaintiff was negligent as a 
matter of law in crossing with a favorable light is far less compell- 
ing. As Justice Higgins observed in Warren v. Lewis, supra, ll[o]rdi- 
narily, the issue is one of fact to be decided by the jury." 

The issue of contributory negligence was submitted to the jury 
in Templeton v. Kelley, 215 N.C. 577, 2 S.E. 2d 696, where the plain- 
tiff in a business district was crossing without a right-of-way and 
stopped for a car approaching a t  15 miles per hour, only to  be 
struck by a second car that "whipped around to the left of the car 
in front, and hit me." 

The issue was submitted to the jury in Bank v. Phillips, supra, 
where a pedestrian without a right-of-way was struck by a car 
which had left its normal lane and crossed the intermittent center 
line to pass another car. The pedestrian was, like Mrs. Wagoner, 
only 10 feet from the curb he was to reach. 

The issue was submitted to the jury in Goodson v. Williams, 237 
N.C. 291, 74 S.E. 2d 762, where a pedestrian without a right-of-way 
was struck near the shoulder of the road. 

It was submitted to the jury in Williams v. Henderson, 230 N.C. 
707, 55 S.E. 2d 462, where a pedestrian without a right-of-way saw 
an  approaching truck and safely crossed in front of i t  to  reach her 
mailbox. She watched i t  pass and stepped back across, oblivious to 
a second truck following close behind which struck her. The court 
cited G.S. 20-174(e) for the rule that  "" " " every driver of a ve- 
hicle shall exercise due care to avoid colliding with any pedestrian 
upon any roadway, and shall give warning by sounding the horn 
when necessary * " *" and G.S. 20-141(c), providing that  the 
driver is under a duty to decrease speed "when special hazard exists 
with respect to pedestrians" or "as may be necessary to avoid col- 
liding with any person." The court concluded that "[a] motorist 
operates his vehicle on the public highways where others are apt to 
be. His rights are relative." 

[I71 The issue of contributory negligence was one for the jury in 
the case a t  bar. As plaintiff approached the Anthony Street inter- 
section, she looked up to see the traffic light. She saw the light facing 
south on Anthony Street change to red thereby making the light on 
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Webb Avenue green. She saw two cars stop for the red light in the 
two northbound lancs of Anthony Street. They wcre immediately to  
her left and stopped abreast about three feet away from the cross- 
walk. She looked to the left and saw these two stopped cars. She 
looked to the right and saw no approaching southbound traffic on 
Anthony Street because that  traffic stopped for the light. Shc saw no 
one turning from the right lane of Webb around the corner onto An- 
thony, bccause the Butcher car had stopped for the previous red 
light a t  least twenty-five feet back from the corner. Defendant Mrs. 
Butcher waited therc until the eastbound lane to her lcft cleared and 
followed tha t  traffic lanc into the intersection. I n  plaintiff's words, 
" [wlhen I got up to  the intcrsection of Anthony and Webb Avenue, 
there was a stop light and I looked up to sec if the light was red so 
I[ could cross and I looked up and i t  was on red * * * I looked 
both ways * " " I seen two cars to my lcft that wcre stopped 
there a t  the red light. I saw them. I didn't see any car coming from 
my right a t  all. * " * I went across the street and got in the 
third lane and I happencd to look to see if any cars were moving 
and I started on across * * *." She crossed the middle of the third 
lane and started shifting hcr course to her left to  get around some 
barricades. As she turned to face a southwesterly direction, she was 
struck by the Butcher car which had completed its turn near the 
middle of the intersection and proceedcd in a southerly direction 
straight toward plaintiff without its driver ever seeing her. 

Plaintiff proceeded with a favorable light; she used the cross- 
walk so long as i t  was possible to do so; she looked to the left 
and to the right both before she crossed and a t  "midstream," and 
she was struck as she attempted to  negotiate an obstacle course of 
barricades. Such circumstances do not so clearly require the conclu- 
sion that plaintiff failed to exercise ordinary care for her safety that  
no other inference is possible. 

For the reasons stated, the judgment of the superior court is 

Reversed. 

MALWRD, C.J., and VAUGHN, J . ,  Concur. 



IN THE COURT OF APPEALS 

CURTIS E. hfcCOMBS, ADMINISTRATOR OF TIIE ESTATE OF ERIC WOOD MC- 
COMES, DECEASED V. CITY O F  ASHEBORO, A MUXICIPAL CORPORATION 

No. 0919SC402 

(Filed 22 October 1969) 

1. Municipal Corporations 21- governmental immunity - construc- 
tion of sewerage system 
-4 municipal corporation is performing a governmental function when 

engaged in construction of a sewerage system and is not liable for personal 
injuries resulting from the alleged negligent acts of its employees in such 
construction, notwithstanding the municipality charges for sewage and 
sanitary services which it furnishes its citizens. 

8. Municipal Corporations 1- governmental immunity - profitabre 
activity 

A municipality will not lose its governmental immunity solely because 
i t  is engaged in an activity which makes a profit, the test being whether 
the act is for the conlmon good of all without the element of special 
corporate benefit or pecuniary profit. 

3. Negligence !J 51- attractive nuisance 
The attractive nuisance doctrine is an exception to the general rules 

applicable to liability of owners or occupants for injuries sustained by 
others on their premises. 

4. Negligence § 51- attractive nuisance - mere  attractiveness 
Mere attractiveness of premises to children will not bring a case within 

the doctrine of attractive nuisance. 

5. Municipal Corporations 12, 21; Negligence § 51- t o r t  liability - sewerage system construction - allegations of profit - sufflciency 
of complaint - attractive nuisance 

- 

In this action for the wrongful death of a six-year-old child who was 
killed when an open ditch dug by municipal employees during construction 
of a sewerage system collapsed while the child was playing therein, it 
was alleged that defendant municipality "was engaged in the business of 
selling and providing sanitary sewage facilities to various purchasers 
throughout the city at  a profit for pay," and that municipal employees ha8 
been negligent in failing to erect barricades, fences or other warning de- 
vices along the entire length of the open ditch, in failing to shore up the 
walls of the ditch, and in creating an attractive nuisance. Held: Assum- 
ing that the allegations relating to profit were suacient to save the com- 
plaint from demurrer on the grouiid of governmental immunity, the com- 
plaint is subject to demurrer for failure to state a cause of action on 
grounds that there are no facts alleged constituting negligence on the part 
of defendant and that the doctrine of attractive nuisance is inapplicable, 
defendant municipahty haring no duty to place a fence the entire length 
of the ditch or to shore up its sides, and an open excavation not being an 
attractive nuisance. 

APPEAL by plaintiff from Crissman, J., 7 April 1969 Session, 
RANDOLPH County Superior Court. 
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This is a civil action to recover damages for the alleged wrong- 
ful death of plaintiff's intestate. 

The complaint alleges, in substance except where quoted, that 
defendant is a municipal corporation which did not, a t  the time of 
the death of plaintiff's intestate, have municipal immunity in a tort 
action. The defendant, "in exercise of its proprietary powers as a 
municipal corporation," did, on and before 17 March 1964, main- 
tain sanitary facilities for the residents of the City of Asheboro and 
owned "certain sewage facilities including sewage lines and treat- 
ment plants". That defendant on said date charged for such sewage 
and sanitary service so furnished the citizens of the city and was in 
the business of selling and providing sanitary sewage facilities "at 
a profit for pay" and on 17 March 1964 had exclusive control and 
supervision of the sewage ditch on Westwood Drive in Asheboro. 
Defendant, on 17 March 1964, was in the process of installing a 
sewer line on the eastern margin of Westwood Road. The ditch 
ranged in depth from 10 to 14 feet, was open for a distance of 150 
feet or more, and pipe was laid ready to be covered. Defendant had 
been operating a rotary wheel type ditchdigger in the construction 
of the ditch until a stump was encountered under the roadbed, a t  
which point a backhoe was brought in and digging was continued 
for several additional feet. The area which was dug by the backhoe 
was approximately 250 feet from the home of the plaintiff's intestate. 
Defendant's workmen left the project about 4 o'clock p.m. on 17 
March 1964. There was a barricade approximately eight feet wide 
and one smudge pot on the north end of the excavation and a bar- 
ricade approximately eight feet long and one smudge pot a t  a point 
approximately 200 feet south of the '(open excavation". There were 
"no barricades, fences, or warning lights of any type installed by the 
defendant along the entire length of the open ditch line." Plaintiff's 
intestate, a six-year-old boy, was playing outdoors about one-half 
hour after the workmen left. A short while later, "plaintiff's intestate 
got down in the said ditch which had been dug by the workmen of 
the defendant, City of Asheboro, and the ditch collapsed and a large 
wedge of pavement fell on plaintiff's intestate while he was in the 
ditch, and as a result of the falling in of the ditch and pavement in 
the ditch, the plaintiff's intestate was killed instantly." The death 
of plaintiff's intestate was proximately, solely, and directly caused 
by the negligence of defendant in that: 

"(A) The defendant permitted the ditch to stand without 
proper barricades and devices to protect persons, particularly 
the plaintiff's intestate, a child of tender years, from playing in 
the same and did neglect to leave the premises on this date and 
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a t  this time in a proper and safe condition and properly pro- 
tected by barricades and fences. 

(B) In that the defendant failed to exercise due care to see 
that the pavement was shored up or braced in some manner t o  
prevent i t  from falling into the ditch which had been excavated 
by the defendant. 

(C) In  that the defendant constructed and permitted to be 
maintained this ditch which constituted an attractive nuisance 
to children and particularly plaintiff's intestate, and because of 
the dangerous and potentially dangerous condition and because 
of the nature of the excavation, the defendant knew or should 
have known, and in the exercise of reasonable caution and 
prudence would have known, that  children, particularly of 
tender years, would be likely to play in the ditch and that  per- 
mitting a condition such as this to exist constituted a hazard 
for plaintiff's intestate by virtue of constituting an attractive 
nuisance which was inherently dangerous. 

(D)  In  that the defendant failed to exercise commensurate 
care with the danger arising from the excavation of deep ditches 
under the exclusive control and supervision of the defendant in 
residential neighborhoods for children who are likely to play in 
or about the project, particularly after the workmen of the de- 
fendant had left the premises in such conditions that serious and 
fatal injuries might arise therefrom." 

Defendant demurred ore tenus to the complaint for that  i t  failed 
to state a cause of action for the following reasons: 1. Defendant 
in the construction of a sewer line was exercising a governmental 
function and is immune from any tort action. 2. (a) There are no 
facts alleged which set forth any negligence on part of defendant, 
(b) plaintiff has attempted to allege a cause of action based on the 
doctrine of attractive nuisance which doctrine is not applicable. 

The court sustained the demurrer and gave plaintiff leave t o  
amend. By amendment plaintiff added to his complaint an allega- 
tion that  each barricade consisted of a "saw horse"; that  in open- 
ing the ditch the defendant cut vertical walls and piled the dirt 
therefrom along and close to the northern side of t,he ditch so that  
the weight of the dirt exerted pressure downward; that  the dirt 
along the sides was porous and loose; that defendant failed to brace 
or shore up the walls in any way when it  knew or should have known 
that  the walls would be likely to cave in and injure someone; that  
defendant had been constructing the ditch along and within the 
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right-of-way of Westwood Road for several days and one or more 
persons had informed the city, through its agents, that numerous 
small children were accustomed to playing in and about the ditch, 
but the defendant failed to take any action to secure the open, deep 
ditch. 

Defendant again filed demurrer upon the same grounds and filed 
answer admitting there were no barricades or fences installed along 
the entire length of said project but averring that proper and appro- 
priate barricades were erected, denying negligence, averring that 
plaintiff's intestate and another child entered the ditch although they 
were warned on the immediate occasion not to, that the child was 
playing in the vicinity of the ditch a considerable distance from his 
home with express consent of plaintiff and the adult person em- 
ployed as a domestic by plaintiff, that, plaintiff's intestate was a tres- 
passer, and setting up the plea of contributory negligence on the part 
of plaintiff and his intestate. 

After hearing on 7 April 1969, the demurrer was again sustained, 
Plaintiff excepted and gave notice of a,ppeal. 

Coltrane and Gavin, by W. E. Gavin and Hugh R.  Anderson, for 
plaintiff appellant. 

Miller, Beck and 07Briant, by Adam W. Beck, for defendant ap- 
pellee. 

Defendant's grounds for demurrer are twofold: The first ground 
is that the plaintiff's alleged cause of action arises out of the alleged 
negligence of defendant in the construction of a sewer line along a 
city street and that this is a governmental function for which i t  i s  
not subject to tort liability. The second basis for demurrer is that  
the complaint fails to state a cause of action for the reason that there! 
are no facts alleged constituting negligence on the part of the de- 
fendant and that the doctrine of attractive nuisance is not applicable. 

With respect to the first ground, plaintiff contends and alleges 
that the defendant was engaged in a proprietary function in the con- 
struction of a sewer line. The question of a municipality's govern- 
mental immunity from tort liability has often been discussed by 
our Supreme Court. A list of situations in which the municipality 
has been held immune by reason of its being engaged in a govern- 
mental function can be found in Rhyne v. Mount Holly, 251 N.C. 
521, 112 S.E. 2d 40 (1959). Justice Brown, in Met2 v. Asheville, 
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150 N.C. 748, 64 S.E. 881 (1909), distinguished between govern- 
mental and proprietary functions t'husly: 

"When power conferred has relation to public purposes and for 
the public good, it is to be classified as governmental in its 
nature and appertains to the corporation in its political capac- 
ity. But when i t  relates to the accomplishment of private pur- 
poses in which the public is only indirectly concerned, i t  is 
private in its nature, and the municipality, in respect to its 
exercise, is regarded as a legal individual. In the former case 
the corporation is exempt from all liability, whether for non- 
user or misuser; while in the latter case i t  may be held to that 
degree of responsibility which would attach to an ordinary cor- 
poration." 

While the rule may be simply stated, application of the defini- 
tion to particular situations is not so simple. The line between powers 
classed as governmental and those classified as proprietary is none 
too sharply drawn and seems to be subject to a change in position 
as society changes and progresses and the concepts of the functions 
of government are modified. 

In actions brought to recover damages for injury to property and 
person by reason of the alleged negligent maintenance of a sewerage 
system, our Court has allowed recovery for damage to property on 
the theory of the creation of a nuisance and t8he taking of property. 
Hines v. Rocky Mount, 162 N.C. 409, 78 S.E. 510 (1913) ; Moser v. 
Burlington, 162 N.C. 141, 78 S.E. 74 (1913); Williams v. Green- 
ville, 130 N.C. 93, 40 S.E. 977 (1902) ; Dozvns v. High Point, 115 
N.C. 182, 20 S.E. 385 (1894). However, recovery for illness or death 
resulting from the negligent maintenance of sewerage systems was 
specifically denied and evidence with respect thereto admitted only 
for purpose of proving existence of the nuisance. In Metz v. Ashe- 
ville, supra, plaintiff sought to recover for the death of his intestate 
from typhoid fever allegedly communicated by the condition of 
Reed Branch which ran near the house in which plaintiff's intestate 
resided and into which the defendant's public sewerage system 
emptied. Plaintiff contended the defendant should have had the 
sewage empty into French Broad River. The Court, apparently 
basing its decision on the exercise of the police power, held the 
establishment of a free public sewer system to be a governmental 
function and said: 

"Certainly, nothing is more necessary to the health of a city 
than that its filth should be removed and its area well drained. 
That the establishment of a public sewer system is an exercise 
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of a governmental function is recognized by all the authorities 
I have quoted." 

In Hines v. Rocky Mount, supra, an action based on negligent 
maintenance of the sewer ~ys tem,  the Court quoted with approval 
the following statement of OIBrien, J., in Hughes v. Auburn, 161 
N.Y. 96, 55 N.E. 389 (1899) : 

"In the construction and maintenance of a sewer or drainage 
system, a municipal corporation exercises a part of the gov- 
ernmental powers of the State for the customary local con- 
venience and benefit of all the people, and in the exercise sf 
these discretionary functions the municipality cannot be re- 
quired to respond in damages to individuals for injury to health, 
resulting either from omissions to  act or the mode of exercis- 
ing the power conferred on i t  for public purposes to be used a t  
discretion for the public good . . ." 

Justice Seawell, in Plant Food Co. v. Charlotte, 214 N.C. 518, 
199 S.E. 712 (1938), commenting on the Metz case, noted that re- 
covery was denied "on the ground that the commissioners of the 
town, in the construction and operation of the sewerage plant, were 
in the performance of a purely governmental function" and noted 
further that  under the general powers given to cities and towns to 
construct and operate sewer systems, i t  is doubtful whether i t  is 
necessary to invoke the police power to sustain such authority. 

111 However, we find no case presenting squarely to the Court 
the question of whether a municipality can be required to respond 
in damages for personal injuries resu!ting from the alleged negligent 
acts of its employees in the construction of a sewer line. In  Insztr- 
ance Co. v. Blythe Brothers Co., 260 N.C. 69, 131 S.E. 2d 900 (1963), 
an action for damage to property resulting from dynamiting in con- 
structing a sewer outfall for the City of High Point, the defendant 
by answer contended that  the City of High Point, if a party, would 
be immune from liability under the doctrine of governmental im- 
munity and this immunity would enure to its benefit. The Court, 
speaking through Bobbitt, J . ,  noting that a determination of the 
question of governmental immunity was not necessary to the dis- 
position of the appeal, said: 

"There is a conflict of authority in other jurisdictions as to 
whether a municipal corporation is performing a governmental 
function when engaged in the construction of a sewerage sys- 
tem. 63 C.J.S., Municipal Corporations 8 1049; 38 Am. Jur., 
Municipal Corporations 585; McQuillin on Municipal Cor- 
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porations, 3rd Edition, Vol. 18, § 53.125, and cases cited. No 
decision of this Court determinative of the precise question 
has come to our attention." 

The Court has held that garbage removal by the municipality 
is a governmental function, James v. Charlotte, 183 N.C. 630, 112 
S.E. 423 (1922); Snider v. High Point, 168 N.C. 608, 85 S.E. 15 
(1915). 

[l] It appears that the courts are sharply divided as to whether 
the  construction of a sewerage system constitutes a governmental 
function or a proprietary function. However, the weight of recent 
authority seems to favor the theory of a governmental function. 
e.g., 63 C.J.S., Municipal Corporations, § 873, p. 253; 61 A.L.R. 2d 
881. See City of Scottsdale v. Municipal Court of Tempe, 90 Aria. 
393, 368 P. 2d 637 (1962) ; Foster v. Crowder, 117 Ga. App. 568, 
161 S.E. 2d 364 (1968) ; Smith v. Kansas City, 158 Kan. 213, 146 
P. 2d 660 (1944) ; Trapani v. Parish of Jefferson, (Ct. App. Louisiana 
4th Cir.) 180 So. 2d 850 (1965) ; Safransky v. City of Helena, 98 
Mont. 456, 39 P. 2d 644 (1935) ; Bengivega v. Plainfield, 128 N.J. 
Law 418, 26 A. 2d 288 (1942) ; Hamilton v. Bismarck, 71 N.D. 321, 
300 N.W. 631 (1941) ; State ax re1 Gordon v. Taylor, 149 Ohio St. 
427, 79 N.E. 2d 127 (1948); Rat1i.f v. City of Akron, 157 N.E. 2d 
151 (1959) ; Bozvie v. City of Houston, 152 Tex. 533, 261 S.W. 2d 
450 (1953). We are persuaded to the view that  the construction of 
a sewerage system is a governmental function by what we consider 
t o  be the better reasoning. Certainly, the preservation of the public 
health is one of the duties devolving upon the State as a sovereign 
power and in the discharge of this duty the State is acting strictly 
in  discharge of one of the functions of government. Similarly, a mu- 
nicipal corporation in the discharge of the duty of preservation of 
the public health is exercising a purely governmental function af- 
fecting the welfare not only of citizens of the corporate community 
but of the citizens of the State generally, all of whom have an in- 
terest in the prevention of the spread of infections or contagious dis- 
ease. If the reasoning advanced in the cases, James v .  Charlotte, 
supra, and Snider v. High ZJoint, supra, was valid as to garbage col- 
lection more than forty years ago, i t  is even more apposite today in 
the case of sewage. The use of modern devices and appliances re- 
sults in the disposal of garbage as well as human excretion and 
waste into sewer lines. I n  today's society people are compelled to 
live in close proximity. Adequate sewage disposal is no longer 
merely desirable. It is an absolute necessity. 

Nor do we think the fact that "defendant charges, and did on 
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March 17, 1964, for such sewage and sanitary service so furnished 
the citizens of the City of Asheboro" removes the defendant city 
from the protection from liability. This question was raised in James 
v. Charlotte, supra. There the plaintiff contended that  the city was 
not protected from liability because it  charged a fee for removal. 
The Court held the principle which applied in cases where municipal 
corporations enter into the business of selling light and power to the 
citizens for profit was not applicable, because the City of Charlotte 
was merely making a charge covering the actual expense of remov- 
ing garbage and refuse in discharge of a duty primarily incumbent 
on the individual citizen and occupant of the property. The statute 
((2.8. 2799- now G.S. 160-233), under which the regulations of the 
city were made, provided that the city could charge for garbage re- 
moval "the actual expense thereof". We note that  under Part  7, 
Article 18, and Article 34A, Chapter 160, General Statutes of North 
Carolina, municipalities are authorized to make charges for sewer- 
age system connections and for use of services and facilities furnished 
by sewage disposal system a t  least sufficient a t  all times to pay ex- 
penses of operating, managing and repairing the system and to pay 
principal and interest on any bonds issued to pay the cost of its 
construction, extension, enlargement, or improvement. "A small 
charge made to help pay the expenses of carrying on a work purely 
governmental in character will not transform i t  into a profit-making 
enterprise." 63 C.J.S., Municipal Corporations, § 750, p. 39. 

[S] Plaintiff has, however, alleged that the defendant "was en- 
gaged in the business of selling and providing sanitary sewage fa- 
cilities to various purchasers throughout the city a t  a profit for 
pay . . ." and contends that this allegation saves the complaint 
from demurrer. 

[2] As has been stated frequently by courts of other jurisdictions, 
actual profit is not the test, and the city will not lose its government 
immunity solely because i t  is engaged in an activity which makes 
a profit. Beard v. City and County of Sun Francisco, 79 Cal. App. 
2d 753, 180 P. 2d 744 (1947) ; Watkins v. City of Toccoa, 55 Ga. 
App. 8, 189 S.E. 270 (1936); Hahn v. City of Ortonville, 238 Minn. 
428, 57 N.W. 2d 254 (1953); Hl~ffman v. Columbus, 51 N.E. 2d 
410 (1943); Gn'fin v .  Salt Lake City, 111 Utah 94, 176 P. 2d 156 
(1947) ; Marshall v. Brattleboro, 121 Vt. 417, 160 A. 2d 762 (1960). 
"The underlying test is whether the act is for the common good of 
all without the element of special corporate benefit, or, pecuniary 
profit." McQuillin, Municipal Corporations, 3d ed., 53.29, p. 192. 
This test was applied by the Supreme Court in Glenn v. Raleigh, 
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246 N.C. 469, 98 S.E. 2d 913 (1957), and 248 N.C. 378, 103 S.E. 2d 
482 (1958), the opinion in the first appeal having been written by 
Parker, J. (now C.J.),  and in the second appeal by Johnson, ,J. 
Plaintiff was injured while with his schoolmates a t  a picnic supper 
a t  Pullen Park. The complaint alleged that the City of Raleigh 
maintained, managed, controlled, and operated for profit a public 
recreation ground known as Pullen Park. The evidence of plaintiff 
tended to show that  the net revenue received by the city from the 
operation of the park for the fiscal year in question was $18,531.14 
which was used by the city for the capital maintenance of the park 
area, building items, paying salaries, buying fuel, etc. The Court 
held that, for the purposes of the consideration of a motion for 
judgment of nonsuit, this iteni of $18,531.14 constituted receipts over 
and beyond incidental income and "imports such a corporate benefit 
or pecuniary profit or pecuniary advantage to the City of Raleigh 
as to exclude the application of governmental immunity." 

[S] Conceding, arguendo, that  this allegation is sufficient to save 
the complaint from demurrer on the ground of governmental im- 
munity, we are of the opinion that  the complaint must fail on the 
second ground relied upon by defendant. 

Plaintiff does not argue this ground of demurrer in his brief, ap- 
parently assuming that  the allegations of negligence are sufficient. 
We do not agree. 

[3] The attractive nuisance doctrine, is, of course, an exception 
to the general rules applicable to liability of owners or occupants 
for injuries sustained by others on their premises. There is a wide 
diversity of judicial opinion with respect to the acceptance or rejec- 
tion in whole or in part of the doctrine. 65 C.J.S., Negligence, 8 
63 (72), p. 809. I n  65 C.J.S., Negligence, 8 63 (76)) p. 815, i t  is stated: 

"Generally, the attractive nuisance doctrine is applicable when, 
and only when, the following elements are present: (1) The in- 
strumentality or condition must be dangerous in itself, that  is, 
i t  must be an agency which is likely to, or probably will, result 
in injury to those attracted by, and coming into contact with, it. 
(2) It must be attractive and alluring, or enticing, to young 
children. (3) The children must have been incapable, by reason 
of their youth, of comprehending the danger involved. (4) The 
instrumentality or condition must have been left unguarded 
and exposed a t  a place where children of tender years are ac- 
custon~ed to resort, or where i t  is reasonably to be expected that  
they will resort for play or amusement, or for the gratification 
of youthful curiosity. (5) It must have been reasonably prac- 
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ticable and feasible either to prevent access to the instrumen- 
tality or condition, or else to render it  innocuous, without ob- 
structing any reasonable purpose or use for which it  was in- 
tended." 

[4] An extensive discussion of the doctrine is found in the lead- 
ing case of Briscoe v. Lighting and Power Co., 148 N.C. 396, 62 S.E. 
600 (1908). Justice Connor, writing for the Court, quoted from 
Krarner v. R. R., 127 N.C. 328, 37 S.E. 468 (1900) ; "These cases 
are exceptions to the general rule, and went to the very limit of the 
law. Mere attractiveness of premises to children will not bring a 
case within that  except.iona1 doctrine.'' Justice Connor further wrote: 

"It must be conceded that the liability for injuries to children 
sustained by reason of dangerous conditions on one's premises 
is recognized and enforced in cases in which no such liability 
accrues to adults. This we think sound in principle and humane 
in policy. We have no disposition to deny it  or to place unrea- 
sonable restrictions upon it. We think that  the law is sustained 
upon the theory that  the infant who enters upon premises, hav- 
ing no legal right to do so, either by permission, invitation or 
license or relation to the premises or its owner, is as essentially 
a trespasser as an adult; but if, to gratify a childish curiosity, 
or in obedience to a childish propensity excited by the character 
of the structure or other conditions, he goes thereon and is in- 
jured by the failure of the owner to properly guard or cover the 
dangerous conditions which he has created, he is liable for such 
injuries, provided the facts are such as to impose the duty of 
anticipation or prevision; that  is, whether under all of the cir- 
cumstances he should have contemplated that children would be 
attracted or allured to go upon his premises and sustain injury." 

A general discussion of particular dangers to which the doctrine 
is or may be applicable in 38 Am. Jur., Negligence, § 151, p. 818, 
contains this statement: 

"A danger which is not only obvious but natural, considering the 
instrumentality from which i t  arises, is not within the meaning 
of the attractive nuisance doctrine, for the reason that an owner 
or occupant is entitled to assume that  the parents or guardians 
of a child will have warned him to avoid such a peril. Pits and 
excavations on land embody no dangers that  are not readily ap- 
parent to everyone, even very young children. For this reason, 
the proprietor is under no obligation, as a rule, to fence or other- 
wise guard such places, and he will not be liable for injuries to 
children who may have fallen therein. Nor is the landowner 
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liable for injuries sustained by earth falling into excavations 
as  a result of the embankment being undermined by children." 

The Appellate Court of Indiana refused to apply the doctrine 
where the defendant had removed a large amount of sand, leaving a 
hole 100 feet long, 50 feet wide and 10 feet deep, with perpendicular 
walls, and adjacent to a viaduct on which children were accustomed 
to play. A nine-year-old boy, who entered the sand hole to play and 
excavated below the surface, was killed in the cave-in which fol- 
lowed. The Court held t,hat under the circumstances the sand pile did 
not constitute an attractive nuisance. Anderson v. Reith-Riley Const. 
Co., 112 Ind. App. 170, 44 N.E. 2d 184 (1942). 

The same result was reached in Johnson v. City of New York, 
208 N.Y. 77, 101 N.E. 691 (1913). There the city was constructing, 
in a public street, a large sewer laid a t  a depth of 25 to 35 feet. 
The trench was about 16 feet wide a t  the top, leaving a narrow strip 
of roadway on either side not more than 6 or 7 feet wide. The street 
was barricaded a t  each end against vehicular traffic, but the side- 
walks were kept open for the use of the abutters and their families 
and for the children who attended the public school located in the 
block. A short distance from the school, there was a pile of sand 
which had been placed there during the course of the work. The pile 
of sand was about 3 feet high, extended over the sidewalk about 2 
feet and out into the street a t  least 5 feet so that  the outer margin 
of the sand pile was within 1 foot of the trench. Plaintiff, a 12-year- 
old boy, on his way home from school went upon the pile of sand 
and sat there playing for a while. When he started to  leave, he 
slid down with the sand into the ditch and was injured. The Court 
held the doctrine of attractive nuisance not applicable and that the 
city had no duty to erect a fence around its construction or to keep 
a watchman there. 

[5] We are of the opinion that  the facts alleged here do not "im- 
pose the duty of anticipation or prevision" which would require the 
city to do more than is alleged in the complaint. Municipalities must 
build sewers and other conduits necessitating the making of excava- 
tions. This creates some obvious danger, but we do not categorize it  
as an attractive nuisance. Nor do we perceive that the city had any 
duty to place a fence the entire length of the ditch. Neither was 
there any duty on the part of the city to shore up the sides of the 
ditch. "The use of property, to  which an owner is entitled, should 
not be encumbered with the necessity of taking precautions against 
every conceivable danger to which an irrepressible spirit of adven- 
ture may lead a child. There is no duty to  take precautions where 
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to do so would be impracticable, unreasonable, or intolerable." 38 
Am. Jur., Kegligence, $ 147, p. 813. 

Although the case is one which arouses sympathy, the complaint 
does not meet the test of legal rules. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE OF NORTH CAROLINA v. EDWARD GRADY MACON, JR. 

No. 6910SC88 

(Filed 22 October 1969) 

1. Criminal Law § 80; Homicide a 1+ SBI agent's interrogation 
notes - inspection by  defendant 

In a prosecution for homicide, the trial court properly refused to re- 
quire the State to produce for defendant's examination the typewritten 
transcript of notes made by an SBI agent during his interrogation of de- 
fendant, where the defendant failed to show that he was taken by surprise 
or otherwise prejudiced by his inability to inspect the notes prior to trial, 
and where the notes were not designed as exhibits to be used in the trial, 
the statute. G.S. 15-155.4, upon which defendant relies relating solely to 
trial exhibits. 

2. Criminal Law 167- prejudicial error  - burden of proof 
Defendant must not only show error but also must show that the error 

complained of was prejudicial to him and affected the result adversely 
to him. 

3. Criminal L a ~ v  § 101- conduct affecting jury - deputy sheriffs as 
witnesses and  court  officers 

In a prosecution for homicide, defendant was not prejudiced by the 
fact that the trial court allowed two deputy sheriffs who were witnesses 
for the State to act as  court oficers during the trial. where there was no 
suspicious or prejudicial conduct on the part of the officers, neither officer 
was a key witness for the prosecution, and the jury was not sequestered 
and placed in the charge of the officers. 

4. Criminal Law § 101- custody of jury - custodian as State's wit- 
ness 

The practice of putting the jury in the custody of an officer who has 
actively investigated the evidence or has become a witness for the State 
is not to be approved. 

5. Criminal Law I- proof of crime - corpus delicti 
The proof of every crime consists of (1) proof that the crime charged 
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has been committed by someone and ( 2 )  proof that the defendant is the 
perpetrator of the crime. 

6. Criminal Law 106- corroboration of confession - sufficiency of 
evidence 

The confession must be corroborated by independent evidence of the 
corpus delicti; the corroborative evidence need not be direct, but may be 
circumstantial, and it 1s sufficient if the circumstances are such as will, 
when taken in connection with the confession, establish the prisoner's 
guilt beyond a reasonable doubt. 

7. Criminal Law 8 106- corpus delicti -prima facie case 
To establish a prima facie showing of the corpus delicti the prosecution 

need not eliminate all inferences tending to sho~r- a non-criminal cause 
of death. 

8. Homicide 8 21- sufficiency of evidence - corpus delicti - skeletal 
remains - confession - nonsuit 

Evidence of the State tending to show that a skeleton was found near a 
pond in a rural area, that at the site of the skeleton were the under- 
garments, the blouse, the ring, the wristwatch and other personal effects 
which were worn by a woman on the night of her disappearance, and that 
the perforations in the skull were identifi~d by expert testimony as  being 
compatible with those caused by a bnllc: and that injury to the brain 
between the perforations would likely cmse death, is held sufficient to 
make a prima facie showing of a homic.ide corpus delicti; and such evi- 
dence, together with defendant's confession to an SBI agent that he shot 
the woman with a .38 caliber revolver during on argument and left her 
body and personal effects in a wooded area, is suflicient to be submitted to 
the jury upon the question of defendant's guilt of murder in the second 
degree or of manslaughter. 

9. Homicide 5 27- involuntary manslaughter - instructions 
In a homicide prosecution the failure to charge the jury with reference 

to involuntary manslaughter was not error, since there was no evidential 
basis for submitting to the jury an issue of involuntary manslaughter. 

10. Homicide § 28- instructions on legal provocation - sufficiency of 
evidence 

Trial court was not required to charge the jury as to what would be 
sufficient legal provocation to reduce the crime of second-degree murder 
to manslaughter, where the State's evidence consisted of defendant's 
statement to an SBI agent that he and the deceased, a woman, got into 
an argument, that no blows were passed, and that he shot the deceased 
with a .38 caliber revolver, and where defendant denied the shooting, de- 
nied the statement to the agent, and relied on the defense of alibi. 

11. Criminal Law 8 12% additional instructions - question of coer- 
cion 

Trial judge's statement a t  the close of the charge that he would not 
keep the jury beyond 9 p.m. except a t  their request and that if the jury 
had not reached a verdict by that time and did not want to stay longer 
he would adjourn to the following morning. held not to have put undue 
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pressure upon the jury to hasten their deliberation and to surrender their 
unbiased judgment. 

12. Criminal Law § 75-- admissibility of confession - procedure on 
voir dire 

Testimony by an SBI agent as to incriminating statements made by the 
defendant is properly admitted into evidence where the trial court 
found upon ample evidence on voir dire that the statements were volun- 
tarily and understandingly made after defendant had been advised of his 
rights as  required by Miranda 9. Arizona, 384: U.S. 436. 

13. Criminal Law § 76-- confession - question of fact - jury 
Whether or not the defendant made the incriminating statements ad- 

mitted in evidence is a question of fact to be determined by the jury. 

APPEAL by defendant from McKinnon, J., 8 July 1968 Session, 
WAKE Superior Court. 

Defendant was brought to trial upon a bill of indictment, proper 
in form, charging him with the first-degree murder of Jane Ellen 
Smith on 31 July 1967. Upon the case being called for trial, the 
solicitor for the State announced in open court tha t  the State would 
not seek a verdict of guilty of murder in the first degree, but would 
seek a verdict of guilty of murder in the second degree or of man- 
slaughter as the jury may find. Defendant entered a plea of not 
guilty and was tried by jury. 

The State offered evidence which tended to show the following: 

Jane Ellen Smith was married to Carl D .  Smith and lived a t  
Route 3, Apex, North Carolina. On 31 July 1967 (a  Monday) she 
left home about 7:15 to 7:30 p.m. in her husband's 1956 Ford to go 
to  the store. She was attired in a blouse, shorts and leather-strap 
sandals; she also had on her high school class ring with her initials 
in the band, and a Miss America Bulova wristwatch. Because she 
did not return home a t  any time that  night her husband and sister 
called a deputy sheriff in Apex, informing him tha t  Jane Ellen Smith 
was missing and giving hinl a description of what she was wearing 
and driving when she left home. The automobile was later found 
parked about three miles from Apex. 

A little over seven months later, on 10 March 1968, a skeleton 
was found near Oscar Jones' pond near Holly Springs in the southern 
portion of Wake County. This pond lies approximately one mile east 
of Highway 55, approximately two miles north of Holly Springs, 
and approximately five miles southwest of Apex. The bones of the 
skeleton were widely scattered and appeared to have been gnawed 
upon; numerous small bones, such as some of the digits of the hands 
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and feet, were missing. The skull, the larger bones, and many of the 
smaller bones were recovered. Also a t  the site of the skeleton were 
the undergarments, the blouse, the shorts, the sandals, the  ring, and 
the wristwatch which were worn by Jane Ellen Smith when she left 
home in the evening of 31 July 1967. 

The skeleton was compatibIe with that  of an aduIt female; and 
in the opinion of Doctor Laurin J .  Kaasa, an expert in the field of 
pathology, was the skeleton of an adult female human being. The 
undergarments found a t  the site of the skeleton, in the opinion of 
Mr. Glen Glesne, a laboratory analyst, contained some human hairs 
of caucasian characteristics and of such characteristics as to indicate 
i t  was pubic hair. The skull had two holes, one on the left side and 
one on the right. The hole on the left side was smaller than on the 
right, and the hole on the right had portions around the rim which 
had the appearance of being blown outward by a force projecting 
through from left to right and going out a t  the right side. In the 
opinion of Doctor Kaasa, this type of perforation of the skull was 
compatible with that  caused by a bullet, and injury to the brain that  
lies between the two holes would likely cause death. Small metalic 
fragments were removed from inside tlie skull which were analyzed 
to be lead and copper. 

Prior to 31 July 1967 defendant had been acquainted with Jane 
Ellen Smith. He  had been observed frequently driving along the road 
in front of her house, looking towards her house. He  had been ob- 
served by Jane ElIen Smith's sister on two occasions when he stop- 
ped to pick her up in front of her house. Jane Ellen Smith's fourteen- 
year-old daughter had gone with her on several occasions when she 
drove to meet defendant a t  some other place; twice when they met 
in the woods on the road leading from Highway 55 to Oscar Jones' 
pond. During the late afternoon of 31 July 1967 defendant was ob- 
served passing Jane Ellen Smith's house and looking towards the 
house. 

On 7 October 1967 defendant traded a .38 caliber Charter Arms 
pistol (serial number 5744) for a .38 caliber Smith and Wesson, 
model ten. 

The State also offered evidence which tended to show tha t  on 
16 March 1968 defendant told Special Agent Robert D. Emerson of 
the State Bureau of Investigation tha t  he knew and associated with 
Jane Ellen Smith; that  he formerly resided in Apex; that  during the 
mid-summer of 1967 he was associating with her and tha t  he had 
sexual relations with her on a t  least one occasion; that  on one night 
during the mid-summer of 1967 he met Mrs. Smith on Highway 64 
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near Apex; that she parked her automobile and got into his 1955 
Chevrolet with him; that  he drove with her south of Apex down 
Highway 55 and parked off of Highway 55; that they drank some 
beer which he had with him; that  he and Jane Ellen Smith got into 
an  argument, a verbal argument; that no blows were passed between 
the two of them; that  he had a .38 caliber revolver in the automobile 
with him and that  he used t,he revolver and shot Jane Smith; tha t  
he took the body and left i t  in a wooded area off of Highway 55; 
left the area, leaving her personal effects with the body, drove to 
Fuquay and left Fuquay and returned to Wake Forest, where he 
was staying; that he did not see why he had to suffer for the death 
of Jane Ellen Smith; that  she was a slut and led him on and that  
she was not worth a tinker's dam; that  to the best of his knowledge 
the .38 caliber Charter Arms pistol (serial number 5744) was the 
weapon he used to shoot Jane Ellen Smith. 

The defendant offered evidence which tended to show the fol- 
lowing: 

Defendant is forty-nine years of age, married and has four chil- 
dren. He  lived in Apex and was employed by the Durham and 
Southern Railway until 15 h'ovember 1966. He first met Jane Ellen 
Smith when he talked with her about the crossing over the Durham 
and Southern tracks between her house and the paved road. Later 
he went with her three times. The last time he went with Jane Elien 
Smith was on 24 July 1967. At that time he stopped to pick up some- 
one flagging him down, a t  the intersection of Highways 1 and 64 
south of Raleigh; i t  turned out to be Jane Ellen Smith. He  took her 
to get some beer, drove down Highway 55 south of Apex, parked 
opposite the gas pipeline terminal, drank the beer and proceeded on 
down Highway 55 to Fuquay-Varina. When they arrived a t  the 
north end of Fuquay-Varina, Jane Ellen Smith wanted more beer, 
but he refused to take her to get more. She got out of the car to walk 
on into town, and defendant continued on down Highway 55 .  H e  
has not seen Jane Ellen Smith since that  time. On 30 July and 31 
July 1967 (Sunday and Monday) defendant was staying in Wake 
Forest with his sister, mother, and grandmother. He was working a t  
that  time for the Seaboard Railway, assigned to work out of Hen- 
derson. On 31 July 1967, upon getting off work at four o'clock, de- 
fendant went straight to Wake Forest, rested for awhile, ate supper, 
watched television, and went to bed for the night. Defendant did not 
go to the vicinity of Apex or Holly Springs on 31 July 1967, and has 
never told anyone that  he did. He  did not tell the officers that  he 
shot Jane Ellen Smith; he had no ill feelings towards her nor any  
desire to have her out of the way. 
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The jury returned a verdict of guilty of second-degree murder, 
and a sentence of not less than twenty nor more than thirty years 
was imposed. Defendant appealed. 

Attorney General Robert Morgan and Assistant Attorney Qew 
era1 Millard R. Rich, Jr., for the Stafe. 

Hatch, Little, Bunn & Jones, by E. Richard Jones, Jr., for de- 
fendant appellant. 

PARKER, J .  

[I] Defendant assigns as error that the trial court refused to re- 
quire t,he State to produce for examination by defendant the type- 
written transcript of notes made by S.B.I. Agent Emerson during 
the interrogation of defendant on 16 March 1968. 

By written motion dated 25 June 1968, defendant moved the 
court to require the State to produce for inspection by defendant the 
following: 

1. Jewelry and clothing alleged to have been worn by Jane 
Ellen Smith on 31 July 1967. 

2. Any pistol or other weapon alleged to have been used in the 
alleged crime; together with any bullet discovered in or near the 
remains recovered on 10 March 1968 in Holly Springs Township. 

3. Vacuum sweepings or other items taken from any automobile 
formerly owned by the defendant. 

4. Typewritten transcript of notes made by S.B.I. Agent Emer- 
son during the interrogation of defendant on 16 March 1968. 

5. Autopsy report of medical examiner and pathologist as to 
the remains recovered on 10 March 1968. 

By order dated 28 June 1968, Bickett, J., required the State to 
produce .the items requested in paragraphs 1, 2, 3 and 5 of the mo- 
tion for inspection by defendant. With respect to the item requested 
in paragraph 4 of the motion, Bickett, J., ruled as follows: 

"And it appearing to the court that the article enumerated 
as Article (of) (E)vidence Number 4 in the defendant's motion 
is not a transcribed and signed confession of the defendant, but 
rather the personal notes taken pursuant to the investigation 
and interrogation of the defendant by S.B.I. Agent Emerson, 
and i t  further appearing to the court that  the defendant's at- 
torney has had ample opportunity to cross examine S.B.I. Agent 
Emerson a t  the preliminary hearing; therefore, the court is of 
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the opinion that  the defendant is not entitled (to inspect the) 
typewritten transcript of notes made by S.R.I. Agent Emerson 
during the interrogation of the defendant on March 16, 1968." 

Defendant relies primarily on the provisions of G.S. 15-155.4 as  
giving him the right to inspect the transcribed notes of the interro- 
gating officer. However, the statute relied upon provides that prior 
to the issuance of an order for inspection ". . . the accused or his 
counsel shall have made a written request to the solicitor or other 
counsel for the State for such inspection. . . ." Nowhere is i t  shown 
that  defendant made such a request. ,4lso the statute relied upon re- 
lates to the inspection of ". . . any specifically identified exhibits 
to  be used in the trial. . . ." The interrogating officer's notes were 
not designed as exhibits to be used in the trial, nor were they offered 
to corroborate the officer's testimony as a prior consistent statement. 
It is noteworthy that  on the voir dire examination of Agent Emer- 
son, counsel for defendant made no inquiry concerning the interro- 
gation notes nor of their contents. Additionally, i t  does not appear 
that  S.B.I. Agent Emerson used the transcribed notes during his 
testimony, nor does i t  appear that they were mentioned before the 
jury until upon cross-examination when defense counsel questioned 
him about taking notes and asked if he had them with him. 

[I, 21 We do not need to decide whether under proper circum- 
stances a defendant is entitled to inspect the notes taken by an offi- 
cer during interrogation of defendant. If we concede arguendo that 
the trial court committed error in its refusal to allow the inspection, 
defendant has failed to show any prejudice from such error. Ac- 
cording to Judge Bickett's unchallenged finding defendant had 
ample opportunity to cross-examine the oficer about the notes dur- 
ing the preliminary hearing. Defendant had ample opportunity t o  
cross-examine the officer about the notes in the absence of the jury 
during the voir dire; but he must have deemed it  unnecessary be- 
cause he did not do so. But, primarily, defendant has failed to point 
out to us any way in which he was taken by surprise or otherwise 
prejudiced by his inability to inspect the notes before trial. Defend- 
ant must not only show error bub also must show that  the error com- 
plained of was prejudicial to him and affected the result adversely 
to him. 3 Strong, N.C. Index 2d, Criminal Law, $ 167, p. 126. This 
assignment of error is overruled. 

[3] Defendant assigns as error that the trial court allowed Deputy 
Sheriff Connie Holmes and Deputy Sheriff W. L. Pritchett, who were 
witnesses for the State, to act as court officers during the trial. De- 
fendant relies strongly upon Turner v. Louisiana, 379 U.S. 466, 13 
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L. Ed. 2d 424, 85 S. Ct. 546. In Turner, the jury was sequestered, 
and placed in charge of deputies who accompanied the jury to meals 
and to their lodgings and two of those deputies were the principal 
witnesses for the State. The court rigl~tly observed that  ". . . i t  
would be blinking reality not to recogr,ize the extreme prejudice in- 
herent in this continual association throughout the trial between the 
jurors and these two key witnesses for the prosecution." Turner v. 
Louisiana, supra. 

However, in the present case neither Deputy Holmes nor Deputy 
Pritchett was a '(key witness" for the prosecution. It was the testi- 
mony of S.B.I. Agent Emerson which connected defendant with the 
crime. Also, in the present case the jury was not sequestered nor 
were the two deputies placed "in charge" of the jury. It is true that 
both of them from time to time performed the function of court- 
room deputy or bailiff, but there was no suspicious or prejudicial 
conduct. 

Immediately after the jury was impaneled counsel for defendant 
lodged their objection to these two deputies acting as courtroom dep- 
uties, which objection the trial judge overruled. Later the trial judge 
made the following findings: "After this objection was made, no 
further objection or suggestion of improper contact was made dur- 
ing the trial, and as a result of the objection the court observed the 
conduct of the officers and observed no improper conduct. The jury 
was not sequestered and the only services of these officers in con- 
nection with the jury was in opening the door to send them out or 
call them in as occasion required." 

[4] Although this assignment of error is overruled we think it 
appropriate to reiterate here what was said in State v. Taylor, 226 
N.C. 286, 37 S.E. 2d 901. "The practice of putting the jury in the 
custody of an officer who has actively investigated the evidence or 
has become a witness for the State is not to be approved. While, in 
the absence of evidence of some fact or circumstance tending to show 
misconduct on the part of the officer or the jury, we hesitate to make 
it  alone the grounds for a new trial, we do stress the need for trial 
judges to be extremely careful to avoid such incidents. However cir- 
cumspect the officer and jurors may be when placed in such a situa- 
tion, these occurrences always, as here, tend to bring the trial into 
disrepute and produce suspicion and criticism to which good men 
should not be subjected." See also, State v. Hart ,  226 N.C. 200, 37 
S.E. 2d 487. This assignment of error is overruled. 

Defendant assigns as error t,hat his motion for nonsuit was de- 
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nied. H e  contends there is insufficient evidence aliunde the confes- 
sion to carry the case to the jury. 

[S, 61 "The proof of every crime consists of: (1) proof that  the 
crime charged has been committed by someone; and (2) proof that 
the defendant is the perpetrator of the crime. The first element is 
the body of the crime, or the corpus delicti; the second is the proof 
of defendant's connection with the crime, i.e., his guilty participa- 
tion or agency therein." Wharton's Criminal Evidence (12th Ed.),  
Vol. 2, § 393, p. 130. In North Carolina it  is required that I L .  . . 
the confession be 'corroborated' by independent evidence of the 
corpus delicti. By this is meant, evidence that the offense charged 
was committed by someone, not necessarily by the defendant him- 
self. The corroborative evidence need not be direct; i t  may be cir- 
cumstantial, and i t  is sufficient ( i f )  the circumstances are such 'as 
will, when taken i n  connection with the confession, establish the 
prisoner's guilt in the minds of the jury beyond a reasonable doubt." 
Stansbury, N.C. Evidence 2d, $ 182. 

[7] To establish a prima facie showing of the corpus delicti the 
prosecution need not eliminate all inferences tending to show a non- 
criminal cause of death. "Rather, a foundation (for the introduction 
of a confession) may be laid by the introduction of evidence which 
creates a reasonable inference that the death could have been caused 
by a criminal agency . . . even in the presence of an equally 
plausible non-criminal explanation of the event (citing cases)." 
State v .  Hamilton, 1 N.C. App. 99, 160 S.E. 2d 79. 

[8] We hold that the evidence introduced by the State, inde- 
pendent of the confession, was sufficient to create a reasonable in- 
ference that  Jane Ellen Smith's death could have been caused by a 
criminal agency and was therefore sufficient to make out a prima 
facie showing of corpus delicti. This independent evidence of corpus 
delicti, together with defendant's confession, was sufficient to re- 
quire submission of the case to the jury upon the question of de- 
fendant's guilt. State v .  Moore, 275 N.C. 141, 166 S.E. 2d 53. This 
assignment of error is overruled. 

[9] Defendant assigns as error the court's charge to the jury that  
the question of involuntary manslaughter was not before them in 
this case. I n  this there was no error. S.B.I. Agent Emerson, a witness 
for the State, testified that the defendant had told him that  he and 
Jane Smith "got into an argument, a verbal argument, that  no 
blows were passed between the two of them; that  he had a .38 
caliber revolver in the automobile with him and that  he used the 
revolver and shot Jane Smith; that  he took the body and left i t  in 
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a wooded area off of Highway 55." There was no evidence that the 
shooting occurred in any other manner; defendant's evidence was 
that  he had never shot Jane Smith a t  all and that  he had never told 
the officers that  he did. There was no evidential basis for submitting 
to the jury an issue of involuntary manslaughter. State v. Price, 271 
N.C. 521, 157 S.E. 2d 127; State v. Hamilton, supra. 

[lo] Defendant assigns as error that the court failed adequately 
to charge the jury as to what would be sufficient legal provocation 
to reduce the crime from second-degree murder to manslaughter. 
There was in this case, however, no evidence of any legal provoca- 
tion. The only evidence for the State as to how the killing occurred 
is quoted above. The defendant denied the shooting, denied his state- 
ment, and relied on alibi. On the evidence the court was not required 
to charge as to what might constitute legal provocation sufficient to 
reduce the crime of second-degree murder to manslaughter. Insofar 
as the court referred to the matter of legal provocation a t  all in its 
instructions to the jury, the charge could only have been beneficial to 
defendant, not harmful, and no prejudicial error is shown. 

[I11 At the close of his charge, the trial judge, after instructing 
the jury that  their verdict must be unanimous, stated: 

"I would like to say, members of the jury, consistent with 
my statement made earlier, I will not keep you here beyond 
9:00 o'clock, except by your request. If you have not reached a 
verdict by approximately 9:00 o'clock, I will make inquiry and 
if you have not and do not want to stay longer, we will recess 
for the evening and come back tomorrow; . . ." 

Defendant contends this statement tended to put undue pressure 
upon the jury to hasten their deliberations and to surrender their 
unbiased judgment, thereby depriving him of a fair and impartial 
trial. There is no merit to this contention. Here, unlike the situation 
presented in State v. AfcI<issick, 268 N.C. 411, 150 S.E. 2d 767, the 
jury had not begun their deliberations when the challenged instruc- 
tion was given; hence the statement was not made to get the jurors 
of one mind. Nothing in the challenged statement in the present case 
could have been rationally interpreted by any juror as coercive. On 
the contrary, the able judge was malting it clear that he was not 
placing any time limitation upon the jury's deliberations, nor would 
he insist that they remain in session until an inconveniently late 
hour in the night. In  stating that he would consult with and follow 
the jury's wishes in the matter, the trial judge placed no pressure 
upon any juror to surrender his independent judgment nor upon the 
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jury as a whole to hasten its deliberations, and the defendant was 
not deprived of a fair trial. 

112, 131 Defendant's final assignments of error relate to the ad- 
mission in evidence of the testimony of the State's witness, S.B.I. 
Agent Emerson, as to the incriminating statements made by the 
defendant. This testimony was admitted only after the trial judge 
had conducted an extensive voir dire examination in the jury's ab- 
sence, a t  the conclusion of which the court made findings of fact 
that any statements made by defendant to the officers were made 
voluntarily and understandingly, without coercion, duress, promise, 
or threat, and after the defendant had been advised of his rights as 
required by the Miranda decision. These findings of fact are fully 
supported by the evidence taken on the voir dire examination and 
the trial court fully complied with the procedures prescribed in 
State v. Gray, 268 N.C. 69, 150 S.E. 2d 1, for determining the ad- 
missibility in evidence of an extrajudicial confession. It is signifi- 
cant that the defendant himself testified in the voir dire examina- 
tion that prior to questioning him S.B.I. Agent Emerson had ad- 
vised him that  he had a right to an attorney and that  he could re- 
main silent. The defendant testified before the jury that  he had not 
made the statements attributed to him. Whether the defendant did 
or did not make the incriminating statements was a question of fact 
to be determined by the jury from the evidence admitted in its 
presence. State v .  Gray, supra; State v. Guffey, 261 N.C. 322, 134 
S.E. 2d 619. By its verdict the jury obviously found against defend- 
ant's contentions. 

I n  the entire trial we find 
No error. 

MALLARD, C.J., and BRITT, J., concur. 

JAMES A. HILL, JR. r. DENNIS E. SHANKS 
No. 6912SC2.59 

(Filed 22 October 1069) 

Trial § 21- motion to nonsuit - consideration of evidence 
On motion to nonsuit, the evidence and stipulations must be considered 

in the light most favorable to plaintiff, giving him the benefit of all rea- 
sonable inferences therefrom, resolving a11 conflicts in his favor, and dis- 
regarding defendant's evidence tending to show a different state of facts. 
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2. Automobiles 8 6% striking soldier i n  drill  formation - fai lure  to 
keep proper lookout - sufficiency of evidence 

In this action for personal injuries received when plaintiff was struck 
during darkness by defendant's automobile a t  an intersection on a mili- 
tary reservation while double-timing in formation with his platoon, plain- 
tiff's evidence and stipulations by the parties are held sufficient to be sub- 
mitted to the jury on the issue of defendant's negligence in failing to main- 
tain a proper lookout, where they lend to show that defendant was driv- 
ing a t  a time when and in an area where he knew troop movements in 
formation were to be expected, that he knew such troops would have the 
right-of-way over his vehicle, that he was approaching an intersection 
lighted by a street light, that a road guard was in the center of the in- 
tersection in front of him, that the guard raised his hand and yelled 
"Stop," and that defendant failed to see the guard and failed to see a 
platoon of 45 or 50 men moving in formation into the intersection in front 
of him until after his car had struck plaintiff. 

3. Automobiles § 8-- duty t o  maintain proper lookout 
The driver of a motor vehicle has the duty to keep an outlook in the 

direction in which he is traveling and is held to the duty of seeing that 
which he ought to have seen. 

4. Negligence § 3- nonsuit fo r  contributory negligence 
Judgment of nonsuit on the ground of contributory negligence should 

not be entered unless the evidence, taken in the light most favorable to 
plaintiff, so clearly establishes contributory negligence that no other rea- 
sonable inference or conclusion can be drawn therefrom. 

5. Automobiles § 83- crossing intersection- soldier i n  drill  forma- 
tion - contributory negligence 

In  this action for personal injuries received when plaintiff was struck 
during darkness by defendant's automobile while double-timing in pla- 
toon formation across an intersection on a military reservation, the evi- 
dence is held not to disclose contributory negligence on the part of de- 
fendant as a matter of law in failing to observe the headlights of defend- 
ant's automobile approaching the intersection, where it  would permit the 
inference that plaintiff's attention was directed to performing his duties 
as squad leader, and that he relied upon the customary practice of the 
road guard to stop all oncoming traffic. 

6. Damages 5 12; Pleadings §§ 32, 30- evidence of loss of sense of 
taste  - failure t o  allege - denial of amendment t o  pleadings 

In  this action for personal injuries received when plaintiff was struck 
by defendant's automobile, the trial court did not err in refusing to allow 
plaintiff to testify with respect to his loss of the sense of taste, where 
there was no allegation in the complaint concerning plaintiff's loss of the 
sense of taste, and no abuse of discretion has been shown in the disallow- 
ance of plaintiff's motion made during trial for leave to amend his com- 
plaint to allege the loss of sense of taste as an element of damages. 

7. Pleadings § 3- amendment during trial 
A ruling upon a motion to amend pleadings made during the course 

of the trial is addressed to the trial court's discretion, G.S. 1-163, and the 
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exercise of this discretion is not reviewable on appeal in the absence of 
palpable abuse. 

8. Appeal a n d  E r r o r  § 50; Damages § 16-- evidence of loss of senst? 
of smell - stipulation - instructions -harmless error  

In this action for personal injuries in which it was stipulated during 
trial that plaintiff lost his sense of smell a s  a result of the accident com- 
plained of, plaintiff mas not prejudiced by trial court's instruction that 
there was evidence in the case tending to show that plaintiff received a n  
injury to his head which resulted in the loss of his sense of smell, where 
the court instructed the jury when the stipulation was entered that It 
had been conceded that plaintiff had lost his sense of smell as  a result 
of the accident, following the stipulation plaintiff and his expert medical 
witness both testified a t  length concerning plaintiff's loss of the sense of 
smell, and no conflicting eridence on the matter was introduced by de- 
fendant. 

9. Appeal a,nd E r r o r  § 46- burden of showing prejudicial e r ror  
The burden is on an appellant not only to show error, but to show that 

the alleged error was prejudicial and amounted to the denial of some 
substantial right. 

APPEALS by defendant and by plaintiff from Braswell, J., 2 De- 
cember 1968 Civil Session of CUMBERLAND Superior Court. 

Plaintiff received personal injuries when struck by a car driven 
by defendant on 6 July 1967 a t  approximately 5:30 a.m. a t  the in- 
tersection of K Street with Fifth Street on the military reservation 
at  Fort Bragg, North Carolina. K Street runs generally east and 
west and dead ends into Fifth Street which runs north and south, 
forming a "T" intersection. Plaintiff, a ROTC cadet, was double- 
timing in formation with his platoon in a westerly direction along 
the right-hand side of K Street. Defendant was driving in a north- 
erly direction along Fifth Street. 

The pleadings raised issues of negligence, contributory negligence, 
and damages. Defendant, a t  the close of plaintiff's evidence and 
again a t  the close of all the evidence, moved for judgment as of in- 
voluntary nonsuit. To the overruling of his motions defendant ex- 
cepted and appealed. The jury answered the issues in favor of plain- 
tiff and awarded him $4,949.00. I n  apt time plaintiff moved that the 
verdict be set aside, the judgment vacated, and a new trial granted 
on the issue of damages. The court denied plaintiff's motion and 
plaintiff excepted and appealed. 

Facts necessary for determination of both appeals are set out 
in the opinion. 
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McCoy, Weaver, Wiggins, Cleveland & Raper, by L. Stacy 
Weaver, Jr., for plaintif, appellant-appellee. 

Anderson, Ximocks & Broadfoot, by Henry L.  Anderson, for de- 
fendant appellant-appellee. 

DEFENDANT'S APPEAL: 

Defendant contends his motions for nonsuit should have been 
granted on the grounds that, first, no actionable negligence on the 
part of defendant has been shown by the evidence, and second, 
even if the evidence should be deemed suficient for submission to 
the jury on the question of defendant's negligence, plaintiff's con- 
tributory negligence is apparent as a matter of law. 

[I] It is elementary that  on motion to nonsuit all the evidence 
which tends to support plaintiff's claim must be taken as true and 
considered in the light most favorable to plaintiff, giving him the 
benefit of every reasonable inference which may legitimately be 
drawn therefrom. Clarke v. Holman, 274 N.C. 425, 163 S.E. 2d 783. 
St,ipulations favorable to plaintiff must also be considered. Lienthall 
v. Glass, 2 N.C. -4pp. 65, 162 S.E. 2d 596 (certiorari denied 274 
N.C. 378). All conflicts in the evidence are to be resolved in plain- 
tiff's favor, and all evidence by defendant tending to show a situa- 
tion or  a course of events contrary to that  shown by the plaintiff's 
evidence is to be disregarded. Bennett v. Young, 266 N.C. 164, 145 
S.E. 2d 853. I t  is our duty, as i t  was the trial tribunal's, to consider 
the evidence in the light of these principles. If, when so considered, 
i t  is sugcient to support a finding by the jury that  defendant was 
negligent and that  his negligence was a proximate cause of plain- 
tiff's injury, defendat 's motions were properly denied, unless the 
evidence, so considered, so clearly reveals contributory negligencg 
on the part of plaintiff that no other inference may be reasonably 
drawn therefrom. Bennett v. Young, supra. 

At the trial the parties stipulated that  tlie following portions of 
the Post Motor Vehicle and Traffic Regulations a t  Fort Bragg, N. C., 
were in force and effect a t  the time of the injuries to plaintiff: 

(' (5-3. Established speed limits are as follows: 

5-3.1. Housing and troop areas -20 miles per hour.' 

5-3.2. Service drives in housing areas - 10 miles per hour. 

5-3.3. When approaching or passing troops in format'ion- 
10 miles per hour. 
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Section 8-3 which relates as follows: 

'8-3. Pedestrians' right-of-way a t  crosswalks. Within any 
marked or unmarked crosswalks a t  an intersection, not 
protected by a traffic signal or Military Policeman, any 
pedestrian having entered same has the right-of-way over 
all approaching vehicles.' 

Section 12-1. through 12-5.4 which relates as follows: 

'12. Pedestrians' Rights and Duties. 

Pedest.rians will obey all traffic control signs and sig- 
nals. 

Crossing a t  Other than Crosswalks.- Any pedestrian 
crossing a roadway other than a t  an intersection or 
marked crosswalk, will yield the right-of-way to all 
approaching vehicles. 

Pedestrians to Use Sidewalks and Left Side of Road. 
Pedestrians, including emall troop details, will use 
sidewalks, and where not available, will walk on the 
left side of road facing traffic. 

Foot Columns Have Right-of-way. Foot troops in 
column have the right-of-way over all traffic except 
emergency vehicles and will march on the right side of 
road as near the curb or shoulder as possible. 

Unit Commanders are responsible for the safe move- 
ment of foot troops and will: 

12-5.1 Have flank guards halt traffic from all directions 
when crossing roadways or intersections. 

12-5.2 Use flank movements to cross roadways. 

12-5.3 Avoid heavily traveled roadways whenever possible. 
12-5.4 If roadways must be used for movements of troops 

during the hours of darkness, adequately positioned 
and well lighted advance, flank and rear guards 
will be provided to warn approaching vehicular 
traffic. Lighting used will be of a type of intensity 
that  does not blind oncoming motorists.' " 

It was also stipulated that defendant v a s  the owner and op- 
erator of the automobile which struck plaintiff a t  or near the inter- 
section of Fifth and K Streets on 6 July 1967, and that 20 m.p.h. 
was the posted speed limit for Fifth Street a t  the time of the acci- 
dent. 
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Plaintiff offered evidence which tended to show: Plaintiff was a t  
Fort Bragg, N. C., attending summer camp as a College ROTC 
cadet. On the morning of 6 July 1967, he and the other members 
of his platoon were awakened around 4:30 or 5:00 o'clock. They 
dressed in white T shirts, fatigue pants, and combat boots and went 
out for the customary morning run. Plaintiff was first squad leader, 
which put him in the left front position of his platoon. The platoon 
consisted of between 45 to 50 men and there were four squad leaders 
and a platoon sergeant. Under the system used, as the platoon ap- 
proached an intersection the first man behind the squad leader of 
the first squad and the first man behind the squad leader of the 
fourth squad, upon the command of the Platoon Leader, "Road 
Guards Post,'' were to break ranks, run ahead of the rest of the pla- 
toon out into the intersection, and there stop any oncoming traffic. 
The platoon was moving a t  double-time (170 36-inch steps per 
minute) along K Street toward Fifth Street. Cadet Erb, who was 
the first man immediately behind plaintiff, had the duty of acting as 
one of the road guards. Approximately 20 yards before the platoon 
reached the intersection, the platoon leader gave the command "Road 
Guards Post" and the road guards immediately broke ranks. Plain- 
tiff's duty was to stay in front of the squad in line with the other 
squad leaders and lead the men around the block. As Cadet Erb left 
the platoon formation, a Volkswagen turned the corner from his 
right, coming close to hitting him, but Erb  got out of the way and 
proceeded to his post in the center of the lane of the intersection. 
Defendant's car was approaching a t  the time. It was dark and all 
Cadet Erb could see were headlights. He raised his hand and yelled 
"Stop," but defendant evidently did not see him, so Erb again yelled 
"Stop." When it  became obvious that  defendant did not see him, 
E rb  moved to the left to keep from being hit and yelled "Watch out" 
several times. The platoon and the car were both then entering the 
intersection. Cadet Erb heard the car thud against the platoon. Erb  
first saw defendant's car when he was approaching the intersection, 
a t  which time the car was about 75 yards away. When he assumed 
his road guard position in the center of the lane, the car was 40 to 50 
yards away. Erb estimated the speed of the car to be 20 miles per 
hour or more. The road guards wore nothing distinctive to distinguish 
them from any other men in the outfit. Erb had no flashlight and was 
dressed in fatigue pants, combat boots and white T shirt. The pla- 
toon was moving straight when he first called "Watch out." By the 
time he called a second time, the platoon had begun the turn and 
plaintiff was moving away from the oncoming vehicle. Erb  observed 
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no marked change in the position of the platoon in response to his 
call. 

Defendant's evidence tended to show: Defendant had been sta- 
tioned a t  Fort Bragg about a year and one-half and was living in 
barracks on post. For approximately two months he had been tem- 
porarily assigned to a truck company to drive trucks for the ROTC 
cadets while they were a t  Fort Bragg for summer training. At the 
time of the accident he was driving his personal car north on Fifth 
Street, accompanied by one pawenger, and was on his may to the 
motor pool to pick up his truck to go to work. He r a s  familiar with 
the area and had been on this special duty assignment to the ROTC 
units since about the first of June. There was a stop sign on K 
Street. The weather was clear and i t  was dark. Defendant entered 
Fifth Street about four blocks from K Street. He had stopped for a 
stop sign a t  I Street. Fifth Street passes over a small hill between 
I and J Streets, the crest of the hill being approximately 40 to 50 
yards from K Street. K Street is the first street north of J Street 
and as one approaches K Street from J Street, the roadway is run- 
ning downhill. As defendant came over the hill, he saw the Volks- 
wagen, which turned in front of him. Defendant dimmed his lights 
and went on. He was driving about 15 miles per hour. There was a 
thud and defendant swerved and stopped. The right front fender of 
defendant's car struck plaintiff. Defendant saw plaintiff on the hood 
of the car. Defendant hit the brakes and plaintiff slid off the front 
fender. Defendant had gotten three-fourths of the may through the 
intersection when his car struck plaintiff. Defendant heard nothing 
as he approached the intersection. He  was familiar with the inter- 
section. He  had taken special examinations and tests to drive mili- 
tary vehicles and knew the rules and regulations with respect to 
motor vehicles, pedestrian and troop traffic on the Fort Bragg mili- 
tary reservation. He knew that a platoon of men had the right-of- 
way over motor vehicles, with the exception of emergency vehicles. 
He  knew that  ROTC cadets were barracked in the vinicity of I< 
Street and knew they engaged in close-order drills and double-time 
drills upon the streets of their barracks area. Defendant did not aee 
the platoon nor did he see Cadet Erb in the road immediately ahead 
of him. He  did not hear anyone yell "Stop." Z'ntil the point of im- 
pact he had not slowed his velzicle nor swerved either right or left. 
There was no obstruction in the road to prevent his turning to the 
left. After his car struck plaintiff, defendant had no trouble seeing 
plaintiff lying on the pavement and no trouble seeing the other mem- 
bers of the platoon. There was a street light a t  the intersection and 
there was nothing to prevent the light from shining down K Street. 
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Defendant could not say whether the light was shining a t  the time 
of the accident. 

There was also evidence tending to show that  the defendant's car 
had been left out all night in a parking lot; that  when defendant and 
his passenger first got into the car in the parking lot,, there was a 
considerable accumulation of moisture on the windshield; and that  
defendant had operated the defroster for a short period prior to  
driving his car from the parking lot. The passenger testified that  
the windshield was clear a t  the time of the accident. 

12, 31 In  our opinion the evidence and the stipulations, when con- 
sidered in the light most favorable to the plaintiff, were sufficient 
to support a jury finding of actionable negligence on the part of the 
defendant. So considered, the evidence would permit but not compel 
the jury to find that  defendant was driving before daylight a t  a 
time when and in an area where he knew troop movements in for- 
mation were to be expected; that he knew that  troops moving in for- 
mation would have the right-of-way over his vehicle; that  he was 
approaching an intersection lighted by a street light; that  a road 
guard was in the center lane of the intersection in front of him; that  
the guard raised his hand and yelled "Stop"; that  the defendant 
failed to see or hear the guard, and failed to see a platoon of 45 or 
50 men moving double-time in formation into the intersection in 
front of him; that  plaintiff, moving as a part of this platoon and as 
the front man in the left-hand q u a d ,  moved into the intersection; 
and that  defendant failed to see the plaintiff or any other member 
of the platoon until after defendant's car had struck the plaintiff. 
While there is no evidence that the defendant actually saw plain- 
tiff prior to the instant of impact, the driver of a motor vehicle has 
the duty to keep an outlook in the direction in which he is travel- 
ing and is held to the duty of seeing that which he ought to have 
seen. Wall v. Bain, 222 N.C. 375, 23 S.E. 2d 330. The evidence in 
this case raised an issue for the jury as to whether the outlook be- 
ing maintained by defendant was the exercise of that  degree of care 
which a reasonably prudent man would have exercised under like 
circumstances. 

Defendant contends, however, that  the evidence discloses con- 
tributory negligence on the part of plaintiff as a matter of law in 
that plaintiff ran, in the darkness, toward and into an intersection 
where he saw or should have seen automobile headlights approaching 
and that  plaintiff thereby failed to exercise due care for his own 
safety. We do not agree. 

[4] Judgment of nonsuit on the ground of contributory negligence 
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should not be entered unless the evidence, taken in the light most 
favorable to the plaintiff, so clearly establishes contributory negli- 
gence that  no other reasonable inference or conclusion can be drawn 
therefrom. Black v. TTilkznson, 269 N.C. 689, 153 S.E. 2d 333; 
Pruett v. Inman, 252 N.C. 520, 114 S.E. 2d 360. 

I n  Dennis v. Albenzarle, 242 N.C. 263, 87 S.E. 2d 561, the Court 
speaking through Bobbitt, J., said a t  page 268: 

"The general rule, applicable here, is well stated in 65 C.J.S. 
726, Negligence sec. 120, as follows: 'When a person has exer- 
cised the care and caution which an ordinarily prudent person 
would have exercised under the same or similar circumstances, 
he is not negligent merely because he temporarily forgot or was 
inattentive to a known danger. To forget or to be inattentive is 
not negligence unless i t  amounts to a failure to exercise ordi- 
nary care for one's safety. Regard must be had to the exigencies 
of the situation, and the circumstances of the particular oc-a- 
sion. Circumstances may exist under which forgetfulness or in- 
attention to a known danger may be consistent with the exer- 
cise of ordinary care, as where the situation requires one to give 
undivided attention to other matters; or is such as to produce 
hurry or confusion, or where conditions arise suddenly which 
are calculated to divert one's attention momentarily from the 
danger. I n  order to excuse forgetfulness of, or inattention to, a 
known danger, some fact, condition, or circumstance must exist 
which would divert the mind or attention of an ordinarily pru- 
dent person; mere lapse of memory is not sufficient, and, if, un- 
der the same or similar circumstances, an ordinarily prudent 
person would not have forgotten or have been inattentive to the 
danger, such conduct constitutes negligence.' " (Emphasis added.) 

See also Walker v. Randolph County, 251 N.C. 805, 112 S.E. 2d 
551, wherein the same principle was applied. 
[5] Upon the evidence presented in the present case, the inference 
is permissible that plaintiff's attention was directed to performing 
his duties as squad leader, relying upon the customary practice of 
the road guard to perform the duty assigned to him. It was for the 
jury to determine whether plaintiff's failure to observe the oncom- 
ing vehicle was a failure to exercise the degree of care which an ordi- 
narily prudent person would have exercised under the circumstances. 

PLAINTIFF'S APPEAL: 
Plaintiff assigns as error the court's refusal to set aside the ver- 

dict, vacate the judgment, and grant a new trial on the issue of dam- 
ages. 
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16, 71 Within the framework of this assignment, plaintiff contends 
that  the court erred in not allowing plaintiff to testify with respect 
to  his loss of the sense of taste (as distinguished from loss of the 
sense of smell, which was stipulated). While the excluded testimony 
would have been reIevant on the issue of damages and would have 
been admissible if there had been an appropriate allegation in the 
complaint, in the present case there was no allegation in the com- 
plaint concerning plaintiff's loss of the sense of taste. During the 
course of the trial and after this testimony had been excluded, the 
plaintiff did move the court for leave to amend his complaint to al- 
lege the loss of the sense of taste as an element of damages. This 
motion was overruled. A ruling upon a motion to amend pleadings 
made during the course of the trial is addressed to the trial court's 
discretion, G.S. 1-163, and the exercise of this discretion is not re- 
viewable on appeal in the absence of palpable abuse. Crump v. 
Eckerd's, Inc., 241 N.C. 489, 85 S.E. 2d 607. No manifest abuse of 

E. case. discretion has been made to appear in thi, 

18, 91 Finally, plaintiff assigns as error that  portion of the judge's 
charge to the jury in which the court, in referring to the evidence as  
to the plaintiff's injuries, stated: "There is evidence in this case which 
tends to show . . . that  he (the plaintiff) received an injury to 
his head which resulted in the loss of his sense of smell." Plaintiff 
contends that this was error in view of the fact that during the 
course of the trial and while plaintiff was testifying as to the nature 
of his injuries, the parties had stipulated that  "the plaintiff, James 
A. Hill, Jr., had a sense of smell prior to the accident and as a re- 
sult of the accident he has lost his sense of smell." However, even 
if i t  be conceded that the court by inadvertence appeared to be 
leaving to the jury the discretion to determine a fact which had 
already been established by stipulation, in our opinion plaintiff 
has not been in any way prejudiced by such inadvertence. At the 
time the parties entered into their stipulation, the court clearly in- 
structed the jury that  i t  had been conceded that  plaintiff had lost 
his sense of smell as a result of the accident. Furthermore, follow- 
ing the making of this stipulation, plaintiff and an examining phy- 
sician, who was called as an expert witness by the plaintiff, both 
testified a t  considerable length concerning the plaintiff's loss of the 
sense of smell. No conflicting evidence on this matter was introduced 
by the defendant. We do not see how the court's reference to the 
plaintiff's evidence or its inadvertent failure to make a further ref- 
erence to the stipulation in its charge could have in any way misled 
the jury to the prejudice of the plaintiff. The burden is on an ap- 
pellant not only to show error, but to show that  the alleged error 
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was prejudicial and amounted to the denial of some substantial 
right. 1 Strong, N.C. Index 2d, Appeal and Error, § 46, p. 190. No 
such denial of any substantial right has been demonstrated in this 
case. 

On defendant's appeal we find 

No error. 

On plaintiff's appeal we find 

No error. 

MALLARD, C.J., and BRITT, J., concur. 

ROBERT M. OLIVE, SR., INDIVIDUALLY AND AS EXECUTOR O F  THE ESTATE OF 

RUTH SEDBERRY OLIVE, DECEAEED v. GEORGE BIGGS; CHRISTINE 
BIGGS ; RUTH OLIVE KEIThIA?? ; CLARENCE SEDBERRY OLIVE ; 
JEAN McKAY OLIVE TOLAR, INDIVIDUALLY ARTD AS EXECUTRIX OF THE 

ESTATE OF ROBERT M. OLIVE, JR., DECEASED; ANN M. OLIVE; CAR- 
RIE BLACKMAN SIMMONS ; MYRA OLIVE ; LOWNEY OLIVFl ; IULA 
OLIVE AND ROBERT M. OLIVE, 111; TERRY DEE OLIVE; HUNTER 
OLIVE ; THERESA OLIVE ; WINSTON OLIVE ; CARLA NEITMAN ; 
ROBIN NEITMAN ; RER'EE NEITMAN ; DEBRA NEITMAN ; KAY 
OIdIVE AND NANCY OLIVE, MINORS 

No. 6912SC467 

(Filed 22 October 1969) 

1. Wills § 73- action t o  construe will - competency of evidence 
In an action to construe a purported will executed jointly by the hus- 

band and wife, it was proper to admit the testimony of a witness relating 
to what knowledge, if any, he may have had of the existence of a con- 
tract between the husband and wife which provided that the will was to 
remain in effect as  the will of the surviving spouse a t  the time of such 
spouse's death, the testimony being relevant to an issue in the action. 

2. Wills §§ 2, 73- joint will of spouses - existence of contract t o  
execute will - Andings - action t o  construe 

In an action by a husband, individually and as executor of the estate 
of his deceased wife, to seek construction of a purported will executed 
jointly by the husband and the wife, findings and conclusions by the trial 
court that (1) there was no contract between the husband and wife to 
execute the joint will and that (2) the purported will itself did not con- 
stitute a contract between the spouses so as  to require that the will 
remain in effect as the will of the surviving spouse, held supported by the 
pleadings, the stipulations, and the evidence. 
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3. Wills § &-- joint o r  reciprocal wills -revocation 
In the absence of a valid contract, the concurrent execution of a joint, 

conjoint, or reciprocal will, with full knowledge of its contents by those 
executing, is not enough to establish a legal obligation to forbear revoca- 
tion, either before or after the death of a party thereto. 

4. Wills g 73- action to construe will - conflict between items of 
will - dominant purpose of testator 

In  an action by a husband, individually and as  executor of the estate 
of his wife, to seek construction of a purported will executed jointly by 
the husband and the wife, item two of the will devised and bequeathed 
"all of his or her property, unconditionally and in fee simple, to the sur- 
vivor, in the event that one of us survives the other." The remaining items 
attempted to devise and bequeath to various beneficiaries the property 
described in item two in addition to other property owned by the spouses 
as tenants by the entirety. Held: I t  was the dominant or primary purpose 
of the testator to devise or bequeath all of her individual property in f ee  
simple to her husband if he should survive her, and, secondarily, to pro- 
vide for the disposition of her property in the remaining items of the  
will in the event that the two of them should die simultaneously; conse- 
quently, the testator's primary purpose controls and the husband may dis- 
pose of the realty devised to him under the will. 

5. Wills § !&S-- ru le  of construction - intention of testator 
In the construction of wills the intention of the testator must prevail, 

provided i t  can be effectuated within the limits which the law prescribes. 

6. Wills $j 2& ru le  of construction - conflict between purposes of 
testator 

When the primary purpose and a secondary purpose of a testator con- 
flict and are inconsistent with each other, that purpose which is primary 
will control that which is secondary. 

APPEAL by defendant Jean McKay Olive Tolar, Individually and 
as Executrix of the Estate of Robert RII. Olive, Jr., Deceased, from 
Canaday, J., May 1969 Civil Session of Superior Court held in 
CUMBERLAND County. 

Plaintiff, individually and as executor, instituted this action and 
filed complaint on 4 March 1968 under the provisions of the Uni- 
form Declaratory Judgment Act. See G.S. 1-253, et  seq.  Plaintiff 
seeks to obtain a judgment of the court construing the paper writ- 
ing purporting to be a last will and testament dated 25 February 
1965 executed by plaintiff and his deceased wife, Ruth Sedberry 
Olive (hereinafter referred to as the deceased wife). Plaintiff's wife 
died 29 September 1965. The paper writing was admitted to pro- 
bate in common form as the last will and testament of the decedent, 
Ruth Sedberry Olive. On 20 October 1965 Robert M. Olive, ST,., 
qualified as executor under the will. The will is as follows: 
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"NORTH CAROLINA 
CUMBERLAND COUNTY 

We, Robert M. Olive, Sr. and Ruth Sedberry Olive, husband 
and wife, both of Cumberland County, Xorth Carolina, and both 
being of sound mind, but considering the uncertainty of our 
earthly existence, in consideration of each making this OUR 
LAST WILL AND TESTAMEST, do hereby MAKE, PUB- 
LISH and DECLARE this instrument to be jointly as well as 
severally OUR LAST WILL AND TESTAMENT. 

ONE : 
We direct our Executors, hereinafter named, to pay all of our 
just debts and funeral expenses out of the first money coming 
into their hands belonging to our estate. 

TWO : 
We, and each of us, devise and bequeath all of his or her prop- 
erty, unconditionally and in fee simple, to the survivor, in the 
event that one of us survives the other. 

THREE:  
Upon the death of the survivor, or in the event that our death 
is simultaneous, we do hereby give and devise our home place, 
a t  No. 126 Dobbin Avenue, in the City of Fayetteville, to our 
sons ROBERT M. OLIVE, JR.  and CLARENCE S. OLIVE, 
and our daughter, RUTH OLIVE NIETMAN. 

FOUR: 
We give and devise, in fee simple, to our son, ROBERT M. 
OLIVE, JR.,  the white brick and weatherboard constructed 
house a t  No. 209 A DeVane Street, in the City of Fayetteville, 
including the household and kitchen furniture therein. 

FIVE : 
We give, devise and bequeath, in fee simple, subject to  the con- 
ditions hereinafter set out, to cur daughter, RUTH 0 .  NIET- 
MAN, our following described property: 

1. The two store brick dwelling a t  No. 209 DeVane Street, to- 
gether with the furniture and furnishings therein, being on the 
corner of DeVane and Olive Court, in the City of Fayetteville. 

2. The brick dwelling and the furniture and furnishings therein, 
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a t  209 B on Olive Court leading from DeVane Street eastwardly 
in the City of Fayetteville. 
3. The brick dwelling, and the furniture and furnishings therein, 
a t  209 C on Olive Court leading from DeVane Street East- 
wardly in the City of Fayetteville, if, a t  the time oi our death 
we still own the house and property on East  Mountain Drive; 
but if, a t  the time of our death we do not own the said prop- 
erty on East Mountain Drive, then the brick dwelling, and the  
furniture and furnishings therein, a t  209 C on Olive Court, shall 
vest in ROBERT M. OLIVE, JR., as set out in Article SIX of 
this will. 
4. The house and lot on Grove Street, the two houses and lots 
on Bell Street, and one vacant lot on New York Street, all in 
the City of Fayetteville. 
All of the foregoing described property is devised and be- 
queathed to our daughter, RUTH 0 .  NIETMAN, subject to 
the condition and provision that no part thereof may be sold or 
mortgaged without the consent, in writing, of ALEXANDER 
E.  COOK and LACY S. COLLIER, Fayetteville, North Caro- 
lina, or the survivor. 
I n  the event, however, that either ALEXANDER E.  COOK or 
LACY S. COLLIER be not living a t  the time of the death of 
the survivor of us, or either declines to serve, or either dies be- 
fore the estate is fully administered, then, and in any one of 
said events, we hereby appoint JAMES R. NANCE of Fayette- 
ville, North Carolina, in the place of that  one, to serve in this 
capacity. 

SIX : 
We give, devise and bequeath to our son, ROBERT M. OLIVE, 
JR., our country place located on East  Mountain Drive in 
Pearce's Mill Township, about six miles south of Fayetteville, 
which country place consists of a concrete and masonry house 
and two lots, and including the fishing pier in Watson's Pond, 
and also including the furniture and furnishings in the house. 
I n  the event, however, that a t  the time of our death we do not 
own this said property, then me give and devise to our son, 
ROBERT M. OLIVE, JR., the brick building a t  209 C on 
Olive Court leading from DeVane Street eastwardly, in the 
City of Fayetteville. 

SEVEN : 
We give and devise and bequeath to our son, CLARENCE S. 
OLIVE, the brick dwelling house, and the furniture and furn- 
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ishings therein, a t  No. 209 D. Olive Court in the City. of Fay- 
etteville. 

EIGHT : 
We give and bequeath to our sons, ROBERT M. OLIVE, JR. 
and CLARENCE S. OLIVE, to be equally divided between 
them, all of the dental office equipment of ROBERT M. 
OLIVE, SR. 

NINE : 
The diamond solitaire ring of ROBERT M. OLIVE, SR., shall 
be sold and the proceeds of the sale divided equally among our 
children, ROBERT M. OLIVE, JR., CLARENCE S. OLIVE 
and RUTH 0. NIETMAN. 

TEN : 
Our household furniture and furnishings in our home, and cer- 
tain other articles of personal property shall be divided among 
our children and the others named in a memorandum and list 
that will be found wit'h this will. 

ELEVEN: 
We give and bequeath to our faithful and dependable house 
servant, CARRIE BLIICKMON SIMMONS, the sum of ONE 
HUNDRED ($100.00) DOLLARS. 

TWELVE: 
All the rest and residue of our estate, meaning thereby all of 
our property of any sort, kind and description, both real and 
personal, except that described on the list and memorandum 
referred to in Paragraph TEN, which remains after all debts 
and costs of administration are paid, and all prior provisions of 
this will fully complied with and carried out, we m7ill, devise 
and bequeath, after the death of the survivor, to our three 
children, ROBERT 14. OLIVE, JR., CLARENCE S. OLIVE 
and RUTH 0. NIETMAN, share and share alike. 

THIRTEEN : 
NTe, and each of us, do hereby appoint the survivor of the two 
as executor or executrix of this OUR LAST WILL AND TES- 
TAMENT; however, after the death of the survivor of the two, 
we and each of us do hereby con~titut~e and appoint ALEX- 
ANDER E. COOK and LACY S. COLLIER as Executors of 
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this, OUR LAST WILL AND TESTAMENT, hereby giving 
and granting unto the said Executors full power to do all things 
necessary to properly execute this, OUR LAST WILL AND 
TESTAMENT, according to the true intent and meaning of 
the same, hereby revoking and declaring utterly void any other 
wills and testaments by us, or either of heretofore made. 
I N  T H E  EVENT, HOWEVER, that either ALEXANDER E. 
COOK or LACY S. COLLIER be not living a t  the time of the 
death of the survivor of us, or either declines to serve, or either 
dies before the estate is fully administered, then, and in any of 
said events, we hereby appoint JAMES R. NANCE, of Fayette- 
ville, as co-EXECUTOR, to act in conjunction with the re- 
maining one, with all the duties, power and authority herein 
given to the originally named Executors. 

I N  WITNESS WHEREOF, we, and each of us, have hereunto 
set our hands and seals, this the Feb 25 day of February, 1965." 

The instrument was signed by Robert M. Olive, Sr., and Ruth 
Sedberry Olive and properly attested by three witnesses in the form 
and manner required by G.S. 31-3.3. 

Plaintiff entered into a written contract to convey to defendants 
George Biggs and Christine Biggs one lot which had been owned 
by the deceased wife and one lot which had been owned by plaintiff 
and the deceased wife as tenants by the entireties. 

The legatees and devisees under the will, or their representatives, 
were made part,ies to this action. Defendant Jean McKay Olive 
Tolar (Tolar) is the remarried widow of plaintiff's deceased son, 
Robert M. Olive, Jr., and is the sole beneficiary named in the will 
of Robert M. Olive, Jr., who died 23 December 1965. 

Upon calling the case for hearing, a trial by jury was waived by 
all the parties. 

The parties offered evidence and made ~t~ipulations. The court 
made extensive findings of fact and conclusions of law. From the 
facts found and conclusions reached, the court ordered, adjudged, 
decreed and declared: 

"(1) That the plaintiff acquired a fee simple absolute title to 
the properties of his decedent wife, Ruth Sedberry Olive, under 
the joint will of February 25th) 1965. 

(2) That  there was no contract between the plaintiff and his 
decedent wife, Ruth Sedberry Olive, to enter into the joint wiII 
of February 25th) 1965, nor does said will constitute a contract 
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between plaintiff and his said wife, Ruth Sedberry Olive, re- 
quiring that  said joint will remain in effect as the will of the 
survivor a t  the time of his death. 
(3) That  the plaintiff is under no disability to convey title to 
the property described in Exhibit 'D' to the defendants, Biggs, 
by reason of the execution and existence of said joint will of 
February 25th, 1965." 

From this judgment, Tolar appealed to the Court of Appeals. 

McCoy, Weaver, Wiggins, Cleveland & Raper by L. Stacy Wea- 
ver, Jr., for plaintiff appellee. 

Quillin, Russ, Worth & McLeod by Joe McLeod for defendant 
Jean McI<ay Olive Tolar, appellant. 

MALLARD, C.J. 

[I] Appellant's first assignment of error is to the admission of 
certain evidence. The questions and the answers which are assigned 
as error are as follows: 

"Q Mr. Cook, referring to Plaintiff's Exhibit A, I will ask you 
if you have any knowledge of any agreement, apart from this 
suit, that  is, apart from the will, itself, between Dr. Olive and 
his decedent wife, respecting the execution of this will? 
A I have no knowledge of any agreement. 

Q Do you have any knowledge, sir, of any agreement, apart 
from this Exhibit A, between Dr. Olive and his decedent wife, 
Mrs. Olive, whereby they may have agreed that  this will could 
not be changed by one without the consent of the other? 
A I know of no such agreement. 

Q Do you have any knowledge, sir, of any agreement between 
Dr. Olive and his decedent wife, Mrs. Olive, apart from this 
Exhibit A, whereby each might have undertaken to have kept 
this exhibit as their only will? 
ATTORNEY WORTH: As what? 
ATTORNEY WEAVER: As their only will. 
Objection by Attorney McLeod. 
COURT: Overruled. 
Q You may answer. 
A Any agreement that this would be their only will? 
Q Yes, sir. 
A No agreement, other than what is contained in this will." 
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All of these questions and answers related to what knowledge, if 
any, the witness may have had with respect to the existence of a 
contract betmeen Robert M. Olive, Sr., and his deceased wife. The 
question of whether there was such a contract in existence was ma- 
terial to the inquiry in this case. The court did not commit error in 
the admission of such testimony. 

121 Tolar excepted and assigned as error the finding of fact num- 
bered 10, which reads as follows: 

"That there was no contract, apart  from the joint will of Feb- 
ruary 25th, 1965, which was executed by the  plaintiff and his 
decedent wife, Ruth Sedberry Olive, respecting the execution 
of the aforesaid joint will, nor any contract between such par- 
ties tha t  the aforesaid joint will of February 25th, 1965, could 
not be changed by one without the consent of the other, or any  
such contract tha t  the aforesaid joint will of February 25th, 
1965, mas to be the only will of the plaintiff and his decedent 
wife, Ruth Sedberry Olive." 

I n  97 C.J.S., Wills, $ 1364, i t  is said: 

"A conjoint will implies that the testators own the property in 
common." 

* * * 

"A joint will is a single testamentary instrument constituting 
or containing the wills of two or more persons, and jointly ex- 
ecuted by them." 

* * * 
"A joint will wholly reciprocal in its provisions and providing 
that  the survivor shall succeed, a t  the death of the maker first 
to die, to all of the latter's estate is, in effect, only the separate 
will of the one dying first." 

"Mutual wills are the separate wills of two or more persons 
which are reciprocal in their provisions, or wills executed in 
pursuance of a compact or agreement between two or more per- 
sons to dispose of their property, to each other or to third per- 
sons, in a particular mode or manner." 

"Reciprocal wills are those in which each of two or more tes- 
tators makes a testamentary disposition in favor of the other 
or others." 

The will before us is a single instrument, jointly executed, pur- 
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porting to contain the wills of Robert M. Olive, Sr., and his de- 
ceased wife. It thus has some of the characteristics of a joint will. 

This will attempts to devise, after the death of the survivor, cer- 
tain property owned by Robert M. Olive, Sr., and his deceased wife 
as tenant.s by entirety. This causes i t  to contain some of the char- 
acteristics of a conjoint will. 

Further, the will before us makes a testamentary disposition in 
favor of the two persons who executed it. It thus has some of the 
characteristics of a reciprocal will. 

Appellant Tolar contends that  the court committed error in rul- 
ing as a matter of law that  the paper writing under consideration 
in this case did not contain or constitute a contract to enter into 
such a will or a contract that  said will is to remain in effect until 
the death of the survivor and thereby become the will of the sur- 
vivor. 

In  Godwin v. Trust Co., 259 N.C. 520. 131 S.E. 2d 456 (1963), i t  
was held that  a trust agreement executed by the husband and wife 
prior to the execution by them of separate wills was incorporated 
by reference in the wills. It was also held that the respective wills 
were executed pursuant to an agreement entered into by the hueband 
and wife and that  their mutual agreement was sufficient considera- 
tion to bind them and that the trust agreement took effect as a part 
of each will respectively, even though the trust agreement was void 
because not executed in conformity with the provisions of G.S. 52-12 
as i t  then was. (Similar provisions are now contained in G.S. 52-6.) 
The Court said: 

"In our opinion, when the wills of the Griffins are considered in 
light of the provisions contained in the trust agreement, which 
agreement was incorporated by reference in both wills as con- 
taining the provisions for the disposition of their respective 
estates, the wills themselves establish the existence of the con- 
tract and the plaintiff is entitled to specific performance for the 
benefit of the beneficiaries named in the mutual wills, and we 
so hold." 

I n  the case of Walston v. College, 258 N.C. 130, 128 S.E. 2d 134 
(1962), it is said: 

"It is stated in A m o  -Joint, Mutual, or Reciprocal Wills, 169 
A.L.R., a t  page 22, 'The general rule is that a will jointly ex- 
ecuted by two persons, being in effect the separate will of each 
of them, is revocable a t  any time by either one of them, a t  least 
where there is no contract that  the joint will shall remain in 
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effect * * ",' citing Ginn v. Ednzzmdson, 173 N.C. 85, 91 S.E. 
696. 

I n  Ginn v. Edmundson, supra, where a husband and wife made 
a joint will disposing of property held as tenants by the entire- 
ties, i t  was held that the survivor could revoke the will a t  plea- 
sure and take the property free of the will. The Court said: 'A 
joint or conjoint will is a testamentary instrument executed by 
two or more persons, in pursuance of a common intention, for 
the purpose of disposing of their several interests in property 
owned by them in common, or of their separate property treated 
as a common fund, to a third person or persons, and a mutual 
or reciprocal will is one in which two or inore persons make 
mutual or reciprocal provisions in favor of each other. 

'* * * (1)n the absence of contract based upon consideration, 
such wills may be revoked a t  pleasure. * ' " 
'The will before us belongs to the class of joint or conjoint wills, 
as i t  is a disposition of the property owned by the husband and 
wife by the entireties to third persons, and there is no reason 
why the wife could not, after the death of her husband, revoke 
the will and dispose of the property as if i t  had not been signed 
by her.' 

In  Clements v. Jones, 166 Ga. 738, 144 S.E. 319, the Court said: 
'The general rule is * * * that  if two persons executed wills 
a t  the same time, either by one or two instruments, making re- 
ciprocal dispositions in favor of each other, the mere execution 
of such wills does not impose such a legal obligation as will 
prevent revocation. * * * (T )o  enable one to invoke the in- 
tervention of equity, i t  is not sufficient that there are wills 
siinultaneously made, and similar in their reciprocal provisions; 
but the existence of a clear and definite contract must be alleged 
and proved, either by proof of an express agreement, or by un- 
equivocal circumstances.' 

It is said in 97 CJS., Wills, section 1367, page 301: '* * * 
(T)he agreement, in order to make the wills mutual, and to be 
enforceable, must be more than a mere agreement to make wills, 
or to make the wills which in fact are made: i t  must involve 
the assumption of an obligation to dispose of the property as 
therein provided, or not to revoke such wills, which are to re- 
main in force a t  the death of the testators.' " 

[3] The general rule is that, in the absence of a valid contract, 
the concurrent execution of a joint, conjoint, or reciprocal will, with 
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full knowledge of its contents by those executing, is not enough to 
establish a lcgal obligation to forbear revocation, either before or 
after the death of a party thereto. Godwin v. Trust Co., supra; Wal- 
ston v. College, supra; In  re Davis' Will, 120 N.C. 9, 26 S.E. 636 
(1897) ; 169 A.L.R. 68. 

121 We arc of the opinion and so hold that the trial court, in view 
of the admissions by appellant in the pleadings, together with the 
stipulations, and the cvidence, made appropriate findings based 
thcreon and correctly adjudged that there was no contract between 
Robert M. Olive, Sr., and his deceased wife relating to making the 
will in question and that the instrument itself did not constitute a 
contract between them. 

Appellant assigns as error the ruling of the court that plaintiff 
acquired a fee simple title to the properties of his decedent wife, 
Ruth Sedberry Olive, under the will dated 25 February 1965. 

[4] There is an apparent conflict between the provisions of item 
two and the provisions of items three through twelve. In item two, 
the property is given to the survivor in fee simple, and items three 
through twelve attempt to deal with the same property deviscd and 
bequeathed in item two in addition to the property owned by en- 
tirety. 

The language in item two of the will is clear. It devises and be- 
queaths "all of his or hcr property, unconditionally and in fee 
simple, to the survivor, in the event that one of us survives the 
other." Robert M. Olive, Sr., became the survivor upon the death of 
Ruth Sedberry Olive. 

The real property described in the will in itcms three, four, seven, 
and subparagraphs numbered 1, 2, and 3 in item five, and one of the 
lots described in itcm six, were owned by them as tenants by en- 
tirety. Ruth Scdberry Olive owned the house and lot on Grove 
Street described in subparagraph number 4 under item five and one 
of the lots dcscribed in item six. Robert M. Olive, Sr., owned the 
two houses and lots on Bell Street and one vacant lot on New York 
Street described in subparagraph number 4 under item five. 

[5] "The first great rule in the construction of wills is that the 
intention of the testator must prevail, provided i t  can be effectuated 
within the limits which the law prescribes." Raines v. Osborne, 184 
N.C. 599, 114 S.E. 849 (1922). In the case of McCain v. Womble, 
265 N.C. 640, 144 S.E. 2d 857 (1965)) the Supreme Court said: 

"This Court has repeatedly held that the intent of the testator 
is the polar star that must guide the courts in the interpretation 
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of a will. This intent is to  be gathered from a consideration of 
the will from its four corners, and such intent should be given 
effect unless contrary to some rule of law or a t  variance with 
public policy." 

[6] Another general rule is that when the primary purpose and 
a secondary purpose of a testator conflict and are inconsistent with 
each other, that which is primary will control that which is secondary. 
Moore v. Langston, 251 N.C. 439, 111 S.E. 2d 627 (1959) ; Cofield 
v. Peele, 246 N.C. 661, 100 S.E. 2d 45 (1957). 

In  the case of Coppedge v. Coppedge, 234 N.C. 173, 66 S.E. 2d 
777 (1951), the Supreme Court said: 

"In construing a will, the entire instrument should be consid- 
ered; clauses apparently repugnant should be reconciled and ef- 
fect given where possible to every clause or phrase and to every 
word. 'Every part of a will is to be considered in its construc- 
tion, and no words ought to be rejected if any meaning can 
possibly be put upon them. Zvery string should give its sound,' 
Edens v. Williams, 7 N.C. 27. Williams v. Rand, supra; Lee v. 
Lee, 216 N.C. 349, 4 S.E. 2d 888; Bell v. Thurston, 214 N.C. 
231, 199 S.E. 93; Roberts v. Saunders, 192 N.C. 191, 134 S.E. 
451. But, where provisions are inconsistent, i t  is a general rule 
in the interpretation of wills, to recognize the general prevail- 
ing purpose of the testator and to subordinate the inconsistent 
provisions found in it." 

Appellee contends, and we agree, that to preserve the dominant 
purpose of the testator, give meaning to all parts of the will and to 
prevent irreconcilable repugnancies, the dominant purpose of Robert 
M. Olive, Sr., and his wife, Ruth Sedberry Olive by the language 
used was: (1) to provide for the survivor; and (2) to provide that 
if the two of them should die simultaneously, the disposition of all 
of their property was to be as  set out in items three through twelve 
of the instrument. 

Applying the applicable rules to the will under consideration, 
we are of the opinion and so hold that the dominant or primary pur- 
pose of the testator, Ruth Sedberry Olive, was to devise and be- 
queath all of her individual property in fee simple to her husband, 
Robert M. Olive, Sr., which she did under item two of the will. No 
reason has been shown why Robert M. Olive, Sr., could not dispose 
of the real property devised to him under the will of Ruth Sedberry 
Olive. 

After careful consideration of all of appellant's assignments of 
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error, we are of the opinion that no prejudicial error is made to 
appear. The judgment entered by the Superior Court herein is 

Affirmed. 

MORRIS and HEDRICK, JJ., concur. 

WACHOVIA BANK Pe TRUST COMPANY, ADMINISTRATOR, C.T.A. OF THE 
ENSTATE OF HERBERT GILLESPIE BSRNES, DECEASED V. WEST- 
CHESTER Ii'IREl INSURANCE COMPANY 

No. 6910DC470 

(Filed 22 October 1969) 

1. Insurance § &-- construction of policies 
Insurance policies should be given reasonable interpretation, and if they 

are not ambiguous, they should be construed according to their terms and 
the ordinary and plain meaning of their language. 

2. Insurance § 6- construction of policies 
An insurance policy should be construed as a whole so as to give a con- 

sistent meaning to all its terms. 

3. Insurance § 6- construction of policies - ambiguities 
Any ambiguity in an insurance contract should be construed strictly 

against the insurer and in favor of increased coverage for the insured. 

4. Insurance §§ 68, 79- family automobile policy - Liability coverage - medical payments coverage - two  automobiles insured 
The liability coverage of a family automobile policy is entirely different 

from the medical payments provision and is treated differently, the lim- 
itation provision of the liability coverage bein? controlling no matter how 
many different automobiles are designated in the policy. 

5. Insurance § 68-- family autoinobile policy - medical payments - 
struck by a n  automobile 

The medical payments provision of a fanlily automobile policy for in- 
juries received "through being struck by an automobile" is not limited 
to a pedestrian situation and does not require actual physical contact be- 
tween the injured person and the striking automobile. 

6. Insurance § 68-- family automobile policy on two automobiles - 
medical payments coverage - l imits of Liability 

Where insured paid separate premiums for two vehicles under a family 
automobile policy which provided medical payments coverage of $5,000 per 
person for injuries received (1) while occupying an owned vehicle, (2 )  
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while occupying a non-owned vehicle, or (3) through being struck by an 
automobile, and insured was injured in a collision with another vehicle 
while operating one of the insured veh~cles, the $5,000 medical payments 
limitation applies separately to each vehicle covered by the policy so that 
the limit of the insurer's liability is the aggregate amount of $10,000, 
$5,000 under coverage for the "owned" vehicle involved in the collision, 
and $6,000 under coverage for the other insured vehicle for injnries 
"through being struck by an automobile." 

APPEAL by plaintiff from Ransdell, District Judge, 6 August 1969 
Session, WAKE County District Court Division. 

In the trial court a demurrer filed by the defendant to the com- 
plaint for failure of the complaint to state a cause of action was sus- 
tained and plaintiff's action dismissed. 

There is no dispute as to the facts involved, and this appeal pre- 
sents a question of law as to the meaning and interpretation of an 
automobile insurance policy issued by the defendant. 

Herbert Gillespie Barnes (Barnes) died on 16 December 1966 
as a result of injuries received in a head-on collision on 12 August 
1966 involving a 1960 Pontiac auto~nobile owned and driven by 
Barnes and another automobile proceeding in the opposite direction. 

On 1 October 1965 the defendant issued to Barnes a Family Au- 
tomobile Policy No. EA 82 62 88. This policy was for a period from 
1 October 1965 to 1 October 1966 and was in full force and effect on 
the date of the collision on 12 August 1966. As a result of the in- 
juries sustained in the collision, Barnes incurred reasonable expenses 
for necessary medical care within the terms of the policy in an 
amount of $13,389.37. Claim was duly filed with the defendant for 
payment of medical expenses in the amount of $10,000.00. The de- 
fendant paid the sum of $5,000.00 without prejudice to plaintiff's 
claim for an additional sum of $5,000.00 if and when i t  should be 
determined that under the terms and provisions of the insurance 
policy plaintiff was entitled to the additional $5,000.00. 

The relevant provisions of the policy are: 

"DECLARATIONS 
* * * * 
ITEM 3. The insurance afforded is only with respect to such 
of the following coverages as are indicated by specific premium 
charge or charges. The limit of the company's liability against 
each such coverage shall be as stated herein, subject to all the 
terms of this policy having reference thereto." 
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PREMIUMS LIMITS OF LIABILITY COVERAGES 
Car 1 * Car 2 -- 
26.11 38.08 9625,000 each person A - Bodily Injury 

$50,000 each occurrence Liability 
13.44 20.16 $25,000 each occurrence B - Property Damage 

Liability 
8.80 8.00 $ 5,000 each person C -. Medical Payments 
4.00 4.00 $ 5,000 each person 

$10,000 each accident J - Family Protection 
$122.59 Total Premium 
* Car 1 :  1960 Pontiac; Car 2: 1957 Ford Pickup 

"Part I - Liability 
* * * *  
' [ 0 ]  wned automobile' means 

(a) a private passenger, farm or utility automobile described 
in this policy for which a specific premium charge in- 
dicates that  coverage is afforded " " *" 

[Applicable to Part  11-Expenses for Medical Services.] 

"Part I1 - Expenses for Medical Services 

Coverage C - Medical Payments: To pay all reasonable 
expenses incurred within one year from the date of accident 
for necessary medical, surgical, X-ray and dental services, in- 
cluding prosthetic devices, and necessary ambulance, hospital, 
professional nursing and funeral services: 

Division 1. To or for the named inclured and each relative 
who sustains bodily injury, sickness or disease, including 
death resulting therefrom, hereinafter called 'bodily injury', 
caused by accident, 

(a) while occupying the owned automobile, 
(b) while occupying a non-owned auton~obile, but only if 

such person has, or reasonably believes he has, the per- 
mission of the owner to use the automobile and the use 
is within the scope of such permission, or 

(c) through being struck by an automobile or by a trailer 
of any type; 

* * * *  
Limit of Liability: The limit of liability for medical pay- 
ments stated in the declarations as applicable to 'each person' 
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tention of the parties being the controlling guide. White v. Mote, 
270 N.C. 544, 155 S.E. 2d 75 (1967); Kirk v.  Insurance Co., 254 
N.C. 651, 119 S.E. 2d 645 (1961). If there is ambiguity in the in- 
surance contract, i t  should be construed strictly against the writer 
of the policy, that  is, the insurer, and in favor of increased coverage 
for the insured. Insumzce Co, v.  Insurance Co., 266 K.C. 430, 146 
S.E. 2d 410 (1965). 

While these general principles could guide us in the instant case 
in the absence of North Carolina cases in point, a study of the de- 
cisions of other jurisdictions on the question in issue here is very in- 
structive. I n  Sullivan v.  Royal Exchange Assurance, 181 Cal. App. 
2d 644, 5 Cal. Rptr. 878 (1960), the California District Court of 
Appeals held that  the $2,000 limitation provision in that particular 
policy was controlling. The insured had two automobiles and had 
paid a premium on each. The limitation in the policy was for $2,000. 
A child of the insured was struck by another automobile, which au- 
tomobile did not belong to the insured. An effort was made to re- 
cover $4,000, that is, $2.000 for each automobile covered in the 
policy. The California -Appeals Court held that  the limitation pro- 
vision in the medical payment portion prevailed over the general 
condition. The California court noted cases which had held that a 
maximum limitation of liability in the liability pcrtion of the policy 
prevented pyramiding of liability coverage and thus by analogy rea- 
soned that  the medical payment provision could not be pyramided. 

Only one other jurisdiction has followed the California case. 
The Louisiana court in Guillory v .  Grain Dealers Mutual Insurance 
Co., 203 So. 2d 762 (La. 1967) (Reh. den. en banc, Kovember 27, 
1967; writ refused 251 La. 687, 205 So. 2d 605 (1968)) considered a 
policy with the exact wording of the policy in the instant case. The 
insured owned two automobiles and both were covered under the 
policy, and a separate premium had been paid for each. The policy 
provided for $500 medical payment. He  was riding in one of these 
automobiles when i t  was involved in a collision with a third auto- 
mobile. The insured incurred medical expenses of approximately 
$870.00. The claim for this amount was paid up to the asserted limit 
of coverage for injuries to one person while riding in an "owned" 
automobile, that is, $500.00. The additional amount of $370.00 was 
then sued for on the theory that  the premium paid for the other 
vehicle owned by the insured and covered under the policy provided 
an additional coverage of $500.00 per person for medical expenses 
-even though the second car was not occupied by the insured a t  
the time of the accident. The court denied recovery for the additional 
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$370.00. Shortly after this decision the same Louisiana court mas 
confronted with a similar case in Ocloin v. Amem;can Insurance Co., 
213 So. 2d 359 (La. 1968) (Reh. den., August 20, 1968; writ refused 
by a divided court, 252 La. 955, 251 do. 2d 127 (1968)). In  the 
Odom case, however, the cornpositior, of the court had changed. 
Judge Tate was the new nmnber of the court. He wrote a separate 
concurring opinion in which he stated that he concurred with re- 
luctance simply because of the recent decision in the Guillory case. 
Judge Tate further stated: 

"The writer thus conciudes that, upon re-examination of the is- 
sue decided, the medical payments clause coverages should be 
construed so as to afford a combined total limit rather than as 
if only one medical payments coverage had been afforded. How- 
ever, for the reasons stated he defers to his brethren's reluctance 
to  overrule a t  this time so recent a decision of our court without 
fir& affording our high court an opportunity for full-scale study 
of the issue involved." 

The Supreme Court of Louisiana does not appear to have writ- 
ten any opinion on the matter. I n  the light of the well-reasoned con- 
curring opinion of Judge Tate, considerable doubt is cast upon the 
validity of the Louisiana position. 

All other jurisdictions that have encountered this proposition 
have construed the policy so as to afford pyramided limits. Actually 
the limits are not pyramided, but the more exact expression is that 
each vehicle has a separate policy and a recovery is made for each 
policy. 

I n  Government Employees Insurance Company v. Sweet, 186 So. 
2d 95, 21 A.L.R. 3d 895 (Fla. 1966) (Reh. den., May 27, 1966), de- 
cided by the Florida District Court of Appeals for the Fourth Dis- 
trict, the insurance company issued its policy covering two vehicles, 
a Chevrolet and a Ford. Under the medical payment provision a 
separate premium was charged for each vehicle, and the limit of 
liability was $3,000 for each person. The insured was riding in one 
of the automobiles when involved in an accident. The insurance com- 
pany took the position that since the injuries were incurred while 
the insured was occupying one of the two automobiles there was 
coverage only under that part of the policy spplying to the auto- 
mobile in which the insured was riding. The court, however, refused 
to follow that  theory, and stated that  the medical payment provisions 
of the policy are closely akin to a personal accident policy and that  
recovery is completely independent of liability on the part of the 
insured. The court then treated each policy as a separate policy for 
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each automobile and found that the limit of liability for medical 
payments for each automobile was $3,000. The court went on to 
find that the terms of the policy were hopelessly irreconcilable, and, 
therefore, the court adopted the construction which provided the 
greater coverage. The court refused to follow the California decision 
in the Sullivan case and pointed out that  other jurisdictions had 
likewise refused to follow the California case. The Florida court re- 
lied upon Kansas C i t y  Fire & Marine Insurance Co. v. Epperson, 
234 Ark. 1100, 356 S.W. 2d 613 (1962) ; Central Surety & Insurance 
Corporation v .  Elder, 204 Va. 192, 129 S.E. 2d 651 (1963); and 
Southwestern Fire and Casualty Company v. Atkins, 346 S.W. 2d 
892 (Tex. Civ. App. 1961). 

The Texas Court of Civil Appeals again considered the con- 
struction of a medical payments provision in an automobile insur- 
ance policy in the case of Cockrzrm v .  Travelers Indemnity Com- 
pany, 420 S.W. 2d 230, (Tex. Civ. App. 1967). I n  this case the policy 
involved was the new form policy similar to the policy in t8he instant 
case. The insured owned three automobiles, and the medical payment 
provision applied to only one of the three automobiles (a  Cadillac). 
The daughter of the insured was riding in one of the automobiles 
(a Pontiac) which was not covered by the medical payment pro- 
vision. The daughter was killed as a result of a head-on collision 
with another vehicle. The insured sought to recover under the med- 
ical payment provision on the Cadillac which was not involved in 
the accident. The court held that the daughter had been struck by 
another automobile even though she did not come in direct physical 
cont,act with the striking vehicle. The court further pointed out that  
the coverage under the medical payment provision as set out in 
subparagraphs ( a ) ,  (b) and (c) were not mutually exclusive, but 
were overlapping in their terms. The Texas court stated: 

( ( 4 1  41 48 The insurance company is bound by the clearly ex- 
pressed terms and provisions contained in such contract. While 
it  did not collect a premium on the Pontiac automobile yet i t  
did collect a premium for medical payment coverage on the 
Cadillac automobile which policy extended benefits to the in- 
sured, and his family, while being injured as a result of an ac- 
cident 'through being struck by an automobile.' " 

Other cases sustaining a recovery are: 
Hale v. Allstate Insurance Co., 162 Tex. 65, 344 S.W. 2d 430 
(1961) ; 
Travelers Indemnity Company v. Watson, 111 Ga. App. 98, 140 
S.E. 2d 505 (1965) ; 
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Lavin v. State Farm Mutual Azct07~zobile Ins. Co., 193 Kan. 22, 
391 P. 2d 992 (1964) ; and 

Bates v. United Security Inszrrnjm Company, . . . . .  Iowa . . . . .  , 
163 N.W. 2d 390 (1968). 

The views of the majority jurisdierions likewise find approval 
with the writers of works on insurance. In  8 Appleman, Insurance 
Law and Practice, Sec. 4896- 1969 pocket parts, we find: 

"Generally, medical paymcnt clauses constitute separate acci- 
dent insurance coverage. . . . Where a single policy covered 
two automobiles, a premium being established for each, in- 
sured was entitled to medical payrnents as on two separate pol- 
icies." 

"In an automobile liability policy, the medical payments cov- 
erage is a divisible and separable contract from the bodily in- 
jury liability coverage, and i t  is an absolute agreement to as- 
sume or pay the medical payments." 13 Couch, Insurance, § 
48:71, page 564 (2d Ed. 1965). 

[5] It is to be noted that  the expression "being struck by an auto- 
mobile" does not require physical contact between the individual 
person and the auton~obile doing the striking such as in an automo- 
bile-pedestrian situation. Bates V .  United Security Insurance Com- 
pany, supra; Cockrum v. Travelers Indemnity Company, supra; 
Hale v. Allstate Insurance Co., supra. 

[4] Likewise, the liability coverage in the policy is entirely dif- 
ferent from the medical payments provision and being entirely dif- 
ferent is treated differently, and the limitation provision is con- 
trolling, no matter how many different automobiles are designated 
in the policy. Rosar v. General Ins. Co. of Amem'ca, 41 Wis. 2d 95, 
163 N.W. 2d 129 (1968) ; Allstate Insurance Co. v. Mole, (5th Cir., 
August 8, 1969); Pacific Indemnity Company v. Thompson, 56 
Wash. 2d 715, 355 P. 2d 12 (1960) ; Greer v. Associated Indemnity 
Corporation, 371 F. 2d 29 (5th Cir. 1967). 

I n  the instant case the insurance company takes the position 
that the three paragraphs ( a ) ,  (b) and (c) in Division 1 (supra) are 
mutually exclusive, and since Barnes was riding in an o m e d  auto- 
mobile covered in paragraph ( a ) ,  he is entitled to recover under that  
provision only and that the other two provisions should not be con- 
sidered. Quoting from the Insurance Company brief: 

"* * * Both the 1960 Pontiac four-door automobile and the 
1957 Ford onehalf-ton pickup truck were 'owned automobiles' 
within the meaning of the provisions in this policy. No non- 
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owned automobiles were involved in this accident, nor was the 
plaintiff's intestate struck by an autoniobile in the sense of be- 
ing a pedestrian. 

Hence, directing the Court's attention to solely the 1957 Ford 
one-half-ton pickup truck. in applying the previous policy pro- 
visions and specifically the insuring agreement requiring that  
for recovery, the named insured must sustain bodily injury 
while occupying the owned automobile or a non-owned auto- 
mobile, i t  becomes clear tha t  the provisions of the expense for 
medical service insuring the non-involved automobile could not 
possibly be interpreted to extend coverage to plaintiff's intestate 
because his expenses did not arise as a result of sustaining 
bodily injuries while occupying the owned automobile- (the 
1957 Ford one-half-ton pickup truck) (1) described in this 
policy and (2) for which a specific premium charge mas made. 
hTeither was the 1957 Ford one-half-ton pickup truck, desig- 
nated Car #2 in the policy, a non-ovmed automobile since i t  
was in fact owned by the insured, and for which a specific 
premium charge had been made." 

151 The fallacy in this reasoning is tha t  i t  disregards paragraph 
(c) which reads "through being struck by an automobile or by a 
trailer of any type." The insurance company seeks to limit this 
paragraph (c) to a pedestrian situation. The trouble with that rea- 
soning is tha t  the paragraph (c) on its face is not limited to a pe- 
destrian situation. It provides coverage to all situations where the 
insured incurs medical expense "through being struck by an auto- 
nlobile." As we pointed out above, this does not require actual 
physical contact between the injured individual and the striking 
automobile. 

[6] We think, to allow recovery under the medical payment cov- 
erage afforded the Ford pickup, pursuant to the policy here involved, 
not only is in accordance with the majority view of the jurisdictions 
tha t  have considered the matter, but that  this interpretation gives 
consideration to all portions of the policy involved. The Pontiac 
automobile is covered under (a)  since Barnes was injured in an 
accident "while occupying the owned automobile." Likewise (c) 
would be applicable because the expenses were incurred "through 
being struck by an automobile." This situation then calls for the 
application of the limitation provision of the policy and only $5,000 
can be recovered insofar as insurance is afforded the Pontiac. This 
is so even though the Pontiac automobile in this situation meets 
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both the provisions of (a)  and (c) .  With regard to the coverage af- 
forded the Ford pickup truck, only the coverage in (c) is applicable. 

If a situation is presented where a so-called one-automobile ac- 
cident occurs, i e . ,  striking a bridge abutment or a tree, or over- 
turning, then in that situation only the automobile actually occupied 
would be covered since (a)  or (b) would be applicable and (c) would 
not apply. If the insured is a pedestrian or riding on some type of 
vehicle other than an automobile, the medical expenses are incurred 
"through being struck by an auton~obile" and only (c) would be 
applicable and a recovery would be sustained up to the limits ap- 
plicable to each automobile designated in the policy. 

We think this is the correct construction of the policy. On the 
other hand, if this interpretation of the policy here involved is not 
in accordance with the risk the insurance company thought it  was 
assuming in issuing the policy involved, then in our opinion the 
policy as  written is ambiguous. In  the situation of an ambiguity, i t  
is to be construed against the insurance company. Therefore, in 
either event a recovery is warranted. 

If the insurance company, on the other hand, desires to limit the 
coverage under (c) to a pedestrian situation, i t  can easily do so with 
appropriate language. Likewise, if the insurance company desires 
to limit the liability for medical payments, no matter how many au- 
tomobiles are designated in the policy and for which premiums are 
paid, it can do so. An example of this appears in Hansen v .  Liberty 
Mutual Fire Insurance Compuny, 116 Ga. App. 528, 157 S.E. 2d 768 
(1967). Georgia is one of the jurisdictions which has construed the 
medical payment provisions, in accordance with views as herein ex- 
pressed, in Travelers Indemnity Company v. Watson, supra. In  this 
Hansen case, however, the insurance company placed a limit of lia- 
bility on the medical payment provision, and the limitation so ex- 
pressed was upheld by the Georgia court, KO such limitation, how- 
ever, was placed on an accidental death benefit coverage, and on 
that provision of the policy, more than one recovery was sustained. 
This decision offers a good review of the contrasting positions. 

We prefer to follow the views expressed by the majority of the 
jurisdictions which have considered the problem here presented. Ac- 
cordingly, the decision of the District Court is 

Reversed. 

PARKER and GRAHAM, JJ., concur. 
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STATE OF XORTH CAROLIKA v. WALTER LEON HUGHES 
No. 6927SC71 

(Filed 22 October 1969) 

1. A4utomobiles $j 3- driving while license suspended - elements of 
the crime 

To constitute a violation of G.S. 20-28(a) there must be (1) operation 
of a motor vehicle by a person (2)  on a public highway (3 )  while his 
operator's license is suspended or revoked. 

2. ilutomobiles $j 3- certified copy of driver's license record - admis- 
sibility - form used by Department of Motor Vehicles disapproved 

In a prosecution of defendant for operating a vehicle on a public high- 
way while his license was suspended or revoked, copy of the driver's license 
record of defendant on file with the Department of Motor Vehicles, certi- 
fied as a true copy by a proper official of tile Department and bearing the 
seal of the Department, is admissible into evidence. G.S. 20-42(b). Form 
of driver's license record used by the Department of Motor Vehicles is 
disapproved as not being sufficiently clear to dispense with the necessity 
of interpretation. 

3. Automobiles § 2-- re-examination of liecnsee under G.S. 20-29.1 - 
suspension of license - notification to licensee 

In any case in which a license is suspended after re-examination of the 
licensee under the authority of G.S. 20-29.1. the Commissioner of Motor 
Vehicles is required to notify the licensee of such suspension, although 
no requirement for notice appears in the statute. 

4. Automobiles 5 3- driving while license suspended - notification of 
suspension - sdciency of evidence 

In this prosecution of defendant for operating a motor vehicle on the 
public streets while his license was revoked or suspended, defendant's 
motions for nonsuit should have been sustained where there mas no corn- 
petent evidence that any notice of the license suspension had been given 
to defendant, by ordinary mail or otherwise. on or prior to the date on 
which he was charged with having committed the offense, a notation in 
the certified copy of defendant's driving record of the figures "043 26 W' 
which appear in the column headed "Mail Date of Suspension Mth Day 
Yr" being insufficient to show such notification. 

APPEAL by defendant from Grist, J., 30 September 1968 Criminal 
Session of GASTON Superior Court. 

Defendant was tried in the Gastonia Municipal Court on his 
plea of not guilty to a warrant charging him with operating a motor 
vehicle on the public streets of the City of Gastonia on 28 July 
1968 while his operator's license was revoked or suspended, in vio- 
lation of G.S. 20-28. H e  was found guilty, and from judgment im- 
posing sentence appealed to the Superior Court, where he again 
pleaded not guilty and was tried de novo. 
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At his trial in Superior Court the only witness for the State was 
a Gastonia City Policeman who testified in substance as follows: On 
Sunday afternoon, 28 July 1968, he investigated a collision a t  the 
intersection of 74 East and Cox Road in Gastonia, where he saw the 
defendant, who told him he was operating one of the automobiles. 
He  asked to see defendant's driver's license and defendant did have 
a valid North Carolina driver's license. He  gathered the necessary 
information and released both parties and saw defendant drive his 
car away. Later he wrote the Department of Motor Vehicles for a 
license check and received from the Department a "Driver's License 
Record Check for Enforcement Agencies," pertaining to the de- 
fendant. On 4 September 1968 he swore to the warrant against de- 
fendant. 

Over objection by defendant, the State was permitted to intro- 
duce in evidence as its Exhibit 1 a certified copy of a record of the 
North Carolina Department of Motor Vehicles which is entitled 
"Driver's License Record Check for Enforcement Agencies," and 
which is certified by an official of the Department of Motor Vehicles, 
designated by the Commissioner of Motor Vehicles as an officer em- 
powered to certify copies of records of the Department in accord- 
ance with the provisions of G.S. 20-42, to be a true copy of the driv- 
er's license record of the defendant on file with the North Carolina 
Department of Motor Vehicles. This document contains the follow- 
ing: Within a block entitled "Name and Address" appears "Walter 
Leon Hughes 313 S Vance St Gastonia, N. C." Within a block en- 
titled "Operator Issue Date Mth Day Yr" appear the figures '(11 
18 65," Within a block entitled "Operator Expiration Date Mth 
Day Yr" appear the figures "11 22 69." Within a block entitled 
"Search Date" appears ((Aug. 09, 1968." There are nine columns 
immediately below these blocks. The first column is entitled "Mail 
Date of Suspension Mth Day Yr" and contains the figures ''06 26 
68." The second column is entitled "Effective Date of Suspension 
Mth Day Yr" and contains the figures "07 01 68." The third column 
is entitled "Date Eligible for Reinstatement Mth Day  Yr" and 
contains the figures "07 01 69." The fourth column is entitled "Sus- 
pension or Revocation" and contains the word "Suspension." The 
fifth column is entitled ('Nature of Record or Reason for Suspension 
or Revocation" and the first line within the fifth column contains 
the words "Failed reexamination - G.S. 20-29.1." The second line 
in the fifth column contains the words "Special Examination." In  the 
sixth column, which is headed "Occurrence Date Mth Day Yr," im- 
mediately opposite the words "Special Examination" in the fifth 
column, appear the figures ''06 12 68." The remaining blocks and 
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columns on the State's exhibit are not relevant to questions pre- 
sented on this appeal. 

At  the close of the State's evidence the defendant moved for 
judgment of nonsuit, which motion was overruled. The defendant 
then testified in substance as follows: He had been involved in an 
accident in Gastonia on 28 July 1968, on which date he had a valid 
North Carolina driver's license with expiration date on his license 
of 22 November 1968. He showed the license to the investigating 
officer. A little over a year previously he had moved from 313 S. 
Vance Street to 828 S. Jackson Street and he had had difficulty get- 
ting his mail if sent to his former address. He had received a letter 
dated 4 June 1968 from the North Carolina Department of Motor 
Vehicles a t  his address a t  828 S. Jackson Street in Gastonia. In re- 
sponse to this letter he did go on 12 June 1968 to the driver's license 
examination office in Gastonia for a reexamination and was given a 
test. The examiner told him that he had failed the examination, but 
gave him his license back, and he left with his driver's license in his 
pocket. He was later given another examination on 30 August 1968, 
a t  which time he still had his driver's license with him. After the 
examination on 30 August 1968 the examiner kept his license and 
gave him a receipt for i t  and told him he was not to drive until his 
license had been approved. About twelve or thirteen days later he 
received his driver's license back from Raleigh and had i t  with him 
a t  the trial. Prior to 30 August 1968 he had never received notice 
from Raleigh or any other source that his license was suspended. 

The jury returned a verdict of guilty, and from judgment thereon 
sentencing defendant for a term of six months, suspended for a 
period of two years, and imposing a fine of $200.00 and costs, de- 
fendant appealed, assignin, 0 errors. 

Attorney General Robert Morgan, Assistant Attorney General 
Will iam W.  Melvin, and S t a f f  dttorney T .  Buie Costen for the State. 

Frank P. Coolce and Jefirey M.  Guller for defendant appellant. 

PARKER, J. 
[I] Defendant appeals from judgment imposed on his conviction 
of violating G.S. 20-28(a) and assigns as error the overruling of his 
motions for nonsuit made a t  the close of the State's evidence and 
renewed a t  the close of all the evidence. G.S. 20-28(a) in pertinent 
part provides : 

"Any person whose operator's or chauffeur's license has been 
suspended or revoked other than permanently, as provided in 
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this chapter, who shall drive any motor vehicle upon the high- 
ways of the State while such license is suspended or revoked 
shall be guilty of a misdemeanor; . . ." 

Interpreting this statute, our North Carolina Supreme Court has 
stated that "( t)o constitute a violation of G.S. 20-28(a) there must 
be (1) operation of a motor vehicle by a person (2) on a public high- 
way (3) while his operator's license is suspended or revoked." State 
v. Cook, 272 N.C. 728, 731, 158 S.E. 2d 820, 822. In the present 
case there is no question as to the first two elements; appcllant ad- 
mits that on 28 July 1968, the date charged in the warrant, he drove 
his autonlobile on a public highway. Defendant challenges the suffi- 
ciency of the State's evidence to establish the third element, that on 
the date in question his operator's license was suspended. 

[2] All of the cvidence is to the effect that on 28 July 1968 de- 
fendant had in his possession a valid North Carolina driver's li- 
cense which was not expired. The only evidence offered by the 
State to establish that defendant's license was suspended on that 
date was the State's Exhibit 1. This was a copy, certified by an 
authorized official of the North Carolina Department of Motor Ve- 
hicles to be a true copy, of the driver's license record of defendant 
on file with the North Carolina Department of Motor Vehicles. 
[The copy of this exhibit filed with the record on appeal does not 
indicate whether i t  was under the seal of the Department of Motor 
Vehicles. If i t  was, then by virtue of G.S. 20-42(b) i t  was "adn~issible 
in any proceeding in any court in like manner as the original thereof, 
without further certification." Appellant has raised no question as 
to its being under seal and has conceded it was admissible.] Exactly 
what this exhibit establishes is, however, not altogether clear. I t  re- 
quires considerable interpretation to establish anything. The North 
Carolina Supreme Court, in an opinion by Winborne, C.J., in the 
case of State v. Moore, 247 N.C. 368, 101 S.E. 2d 26, had the follow- 
ing to say concerning a somewhat similar exhibit which had been in- 
troduced in evidcnce in that case: 

"The language of the Exhibit is susceptible of the inference 
that i t  is a certified copy of the record of the North Carolina 
Department of Motor Vehicles Highway Patrol, signed by a 
proper official and bearing the seal of the Department, which is 
'admissible in any proceeding in any court in like manner as the 
original thereof, without further certification.' 

"(Nevertheless, note is taken of the figures in the record, for 
instance figures 1, 2 and 3 each appearing 4 times on the left 
margin presumably relating to first, second and third revoca- 



N.C.App.1 FALL SESSION 1969 291 

tions, and other figures separated by dashes, such as '11-10-49' 
presumably indicating date of 'November 10, 1949.' This prac- 
tice in judicial records ought not to be followed, and it is not 
approved. A form suficiently clear to dispense with necessity of 
interpretation should be adopted by the Department.)" (Em- 
phasis added.) 

Examination of the State's Exhibit 1 in the present case would in- 
dicate that the North Carolina Department of Motor Vehicles has 
not yet heeded the admonition of the Supreme Court that i t  should 
adopt a '(form sufficiently clear to dispense with necessity of inter- 
pretation." 

131 Giving the State's Exhibit 1 in the present case the benefit of 
a liberal interpretation, i t  is susceptible of the inference that the 
records in the North Carolina Department of Motor Vehicles indi- 
cate that defendant's driver's license had been suspended effective 
1 July 1968, that the liccnse would become eligible for reinstatement 
on 1 July 1969, and that the reason for the suspension was that de- 
fendant had failed a re-examination given him on 12 June 1968 
pursuant to G.S. 20-29.1. The question remains as to whether the 
exhibit will support an inference that the liccnse had been suspended 
as provided i n  Chapter 20 of the General Statutes, which is required 
before a conviction under G.S. 20-28(a) may be sustained. 

G.S. 20-29.1 in pertinent part provides: 
"The Commissioner of Motor Vehiclcs, having good and 

sufficient cause to believe that a licensed operator or chauffeur 
is incompetent or otherwise not qualified to be licensed, may, 
upon written notice of a t  least five days to such licensee, require 
him to submit to a re-examination to determine his competency 
to operate a motor vehicle. Upon the conclusion of such examina- 
tion, the Commissioner shall take such action as may be appro- 
priate, and may suspend or revoke the license of such person or 
permit him to retain such liccnse, or may issue a license subject 
to restrictions. . . ." 

This section does not expressly rcquire the Commissioner of Motor 
Vehiclcs, prior to suspending a license under its provisions, to give 
notice of such suspension to the operator. Such a requirement for 
notice is made by G.S. 20-16(d) in all cases in which a license is 
suspended under the authority of that section. Even though a similar 
requirement for notice does not appear in G.S. 20-29.1, a reading of 
Chapter 20 of the General Statutes, in which both sections appear, 
makes i t  clear that the Legislature intended that notice be given to 
the licensee when the Commissioner suspends a license under G.S. 
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20-29.1 as  well as when suspension is made under the authority of 
G.S. 20-16. For instance, G.S. 20-20 provides that  whenever any ve- 
hicle operator's license is suspended under the terms of Chapter 20, 
"the licensee shall surrender to  the Department a11 vehicle opera- 
tor's licenses and duplicates thereof issued to him by the Depart- 
ment which are in his possession." It is difficult to see how the li- 
censee could be called upon to surrender his license because it  had 
been suspcnded unless he is given notice of the suspension. Further, 
G.S. 20-25 provides that  any person whose license has been sus- 
pended shall have a right to file a petition within 30 days thereafter 
for a hearing on the matter in the superior court. Again, the right 
to court review of the Department's action in suspending a license 
would be futile if the licensee received no notification that  the li- 
cense had been suspended. Therefore we think i t  clear, and so hold, 
that  in any case in which a license is suspended under the authority 
of G.S. 20-29.1, the Commissioner of Motor Vehicles is required to 
notify the licensee of such suspension. That  such notice is required 
is made more apparent when i t  is realized that even a failure to 
pass a re-examination conducted under G.S. 20-29.1 does not neces- 
sarily result in suspension of the license; the Commissioner may 
permit the person to retain his license and take such other "action 
as may be appropriate." I n  the present case the examiner on 12 
June 1968 permitted the defendant to  retain his license even after 
informing him he had failed the examination. 

G.S. 20-48 provides: 

"Whenever the Department is authorized or required to give 
any notice under this chapter or other law regulating the opera- 
tion of vehicles, unless a different method of giving such notice 
is otherwise expressly prescribed, such notice shall be given 
either by personal delivery thereof to  the person to be so noti- 
fied or by deposit in the United States mail of such notice in 
an envelope with postage prepaid, addressed to such person a t  
his address as shown by the records of the Department. The 
giving of notice by mail is complete upon the expiration of four 
days after such deposit of such notice. Proof of the giving of 
notice in either such manner may be made by the certificate 
of any officer or employee of the Department or affidavit of any 
person over twenty-one years of age, naming the person to 
whom such notice was given and specifying the time, place, and 
manner of the giving thereof." 

The North Carolina Supreme Court in Carson v. Godwin, 269 
N.C. 744, 153 S.E. 2d 473, expressed dissatisfaction with the use of 
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ordinary mail as a means of notification of Departmental actions 
with reference to driver's licenses. In that case, the Court said: 

"An open letter to a former address may or may not be de- 
livered, especially if there is a change of address. If the mails 
are to be employed for the transmission of notice, i t  would seem 
that a registered letter or a return receipt showing delivery 
would be a more complete compliance with the requirements of 
notice - essential of due process." (Emphasis added.) 

Our Supreme Court in Carson v. Godwin, supra, made no refer- 
ence to G.S. 20-48 and did not rule definitively whether, in view of 
that statute, notification by ordinary mail would be considered as 
an acceptable, even if minimal, compliance with the requirements 
of due process. Nor do we find i t  necessary to make such a deter- 
mination in the case now before us. Moreover, in the present case 
we do not find i t  necessary to decide, and we do not decide, the 
question argued in the briefs of the parties as to whether in a prose- 
cution for violation of G.S. 20-28(a) the State must in any event 
prove that defendant, a t  the time he drove a motor vehicle on the 
public highways of the State, had actual knowledge that his license 
had been suspended. [For decisions of courts of other states inter- 
preting their statutes making i t  a criminal offense to drive after li- 
cense is revoked or suspended and holding that actual knowledge 
of revocation or suspension is not required to sustain a conviction 
where proper notice by mail has been given, see: State v. Baltromitis, 
5 Conn. Cir. 72, 242 A. 2d 99 (certified mail) ; State v. Garst, 175 
Neb. 731, 123 N.W. 2d 638 (registered or certified mail) ; State v. 
Wenof, 102 N.J. Super. 370, 246 A. 2d 59 (ordinary mail) ; State v. 
Johnson, (Supreme Ct. of N.D.), 139 N.W. 2d 157 (opinion does not 
specify whether ordinary, certified or registered mail) ; State v. 
Hebert, 124 Vt. 377, 205 A. 2d 816 (certified mail).] 

[4] Even if i t  be conceded arguendo that proof of actual knowl- 
edge is not required and that constructive notice by ordinary mail 
is suf-Iicient, there was in the present case no competent evidence that 
any notice of the license suspension had been given to defendant, by 
ordinary mail or otherwise, on or prior to the date on which he was 
charged with having committed the offense. The only evidence which 
even remotely bears on this question was the notation in the State's 
Exhibit 1 of the figures "06 26 68" which appear in the column 
headed "Mail Date of Suspension Mth Day Yr." It would require 
far too many inferences drawn from other inferences to conclude 
from this evidence that notice had been given to the defendant "by 
deposit in the United States mail of such notice in an envelope with 
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postage prepaid, addressed to such person (defendant) a t  his ad- 
dress as shown by the records of the Department." G.S. 20-48. 

Defendant has been charged with a criminal offense, punishment 
for which is a mandatory fine of $200.00 and a possible prison sen- 
tence in the discretion of the court for as long as two years. Con- 
viction also rejuires a further suspension of his driver's license for 
an additional year. G.S. 20-28(a). Our Legislature went a long way 
just for the purpose of easing administrative burdens of the Depart- 
ment of Motor Vehicles when, in G.S. 20-48, i t  authorized notifica- 
tion by ordinary mail. It would be harsh enough to hold, as  courts 
of other states have held in the cases cited supra, that the defendant 
might lawfully be found guilty of driving while his license was sus- 
pended in the absence of evidence that a t  the time he is alleged t.0 

have committed the offense he had actual knowledge that his license 
was suspended. To hold in addition that n conviction might be sus- 
tained in the absence of competent evidence of adequate constructive 
notice would be unconscionable. There was no such competent evi- 
dence in this case, and defendant's motions for nonsuit should have 
been sustained. 

The judgment appealed from is 
Reversed. 

MALLARD, C.J., and BRITT, J.: concur. 

STATE HIGHWAY COMMISSION,  PLAIN^^ V. E. P. YARBOROUGH, AD- 
MINISTRATOR OF THE ESTATE OF ZULA MATHEWS AND WILLIAM E. 
MATHEWS, ATTORNEY IN FACT, DEFENDANTS 

No. 6916SC427 

(Filed 22 October 1969) 

1. Eminent  Domain § 6 highway condemnation -interest o n  dam- 
ages - instructions 

In  highway condemnation proceeding to determine the issue of land- 
owners' damages, trial court did not err in failing to instruct the jury 
that they were not to consider the question of interest in determining 
damages, where no special request was made for such instruction. 

2. Eminent  Domain $j 9-- amount  of compensation - interest  - d u t y  
of court 

I t  is the duty of the court to add interest to an award of damages for 
the taking of property pursuant to G.S. Ch. 136. 

3. Eminent  Domain $j 5-- highway condemnation - damages - interes* 
I n  highway condemnation proceedings under G.S. Ch. 136, interest is a n  
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element of recovery that is separate from and in addition to the measure 
of damages to be used by the jury in arriving a t  just compensation. 

4. Eminent  Domain 3 5-- determination of compensation - house as 
separate  i tem of darnages - evidence 

I n  highway condemnation proceeding to determine the issue of land- 
owners' damages, testimony by landowners' witness that a dwelling house 
located on the land condemned by the Highway Commission had a fair 
market value of $12,000 prior to  the taking, i s  held not susceptible to in- 
terpretation by the jury that the destruction of the house was compensable 
a s  a separate item of damage, when the testimony is considered in the 
light of the witness' entire testimony and in connection with the court's 
instructions on the proper measure of damages. 

5. Eminent  Domain 9 6- determination of compensation - buildings 
on  land - evidence of improvements 

Where land upon which buildings have been erected and asxed  to the 
soil is taken by eminent domain, so fa r  as  the buildings add to the market 
value of the land, they must be considered in determining the compensa- 
tion to be awarded to the owner; and it  is therefore competent for a wit- 
ness to explain the value he placed on improvements in arriving a t  the 
total value of the property before the taking. 

6. Eminent  Domain 8 5-- marke t  value - assessment of land a n d  im- 
provements 

Market value in eminent domain proceedings, may not be arrived a t  by 
assessing separately the value of land and improvements and adding the 
two together. 

7. Eminent  Domain fj 5- determination of compensation - drainage 
easement - increased flow of water  - evidence 

In  highway condemnation proceeding to determine landowners' damages, 
it was proper to allow the landowners' witnesses to express their opinion 
that the drainage easements acquired by the Highway Commission would 
result in an increased flow of water onto portions of landowners' remain- 
ing property and thereby lessen its value, since the size of the ease- 
ments and the resultant increased flow of water were elements of dam- 
ages to be considered by the jury. 

8. Eminent  Domain 3 7; Witnesses 3 9- highway condemnation - 
redirect examination 

Where landowners' witness in  highway condemnation proceeding ad- 
mitted on cross-examination that property adjoining the condemned p r o p  
erty had not been developed for residential use since the condemnation, trial 
court properly allowed the witness to explain on redirect examination that 
the property had no access whatsoever to any public road. 

9. Eminent  Domain 8 7; Witnesses § 9-- highway condemnation 
proceeding - redirect examination 

Where landowners' witness in highway condemnation proceeding tes- 
M e d  on cross-examination that prior to  the condemnation the adjoining prop- 
erty had not been available for residential development, trial court properly 
permitted the witness to explain on redirect examination that he had 
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reached this conclusion after unsuccessfully trying to purchase the prop- 
erty for residential development. 

10. Eminent  Domain § 2-- landowner abut t ing highway - common 
law r igh t  of access - "taking" 

At common law the owner of land abutting a highway, although not en- 
titled to access a t  all points along the boundary between his land and the 
highway, has a special right of easement for access purposes, and sub- 
stantial interference with this free and convenient access to the highway 
is a "taking" of a property right for which he may recover just com- 
pensation. 

11. Eminent  Domain 2-- highway condemnation - acts constituting 
a ''taking" 

While a substantial or unreasonable interference with a n  abutting land- 
owner's access constitutes the taking of a property right, the restriction 
of his right of entrance to reasonable and proper points so as  to protect 
others who may be using the highway does not constitute a taking, such 
reasonable restrictions being within the police power and damnum absque 
in juria. 

12. Eminent  Domain § 2-- ac ts  constituting a "taking" 
If the interference with landowner's aceem to an abutting highway is 

not substantial and if reasonable means of ingress and egress remains or 
is provided, there has been a legitimate exercise of the police power, but 
if the interference is substantial and no reasonable means of ingress and 
egress is provided, there has been a taking of a property right under the 
power of eminent domain. 

IS. Eminent  Domain § 2-- what  constitutes a "taking" -controlled- 
access highway - residential development 

Upon the completion of a controlled-access highway project both sides 
of the highway extending through the landowners' property were fenced 
and no service roads parallel to the highway were constructed. The land- 
owners' evidence was that the highest and best use for the property be- 
fore the taking was for residential development, but that with access on 
both sides of the highway now controlled it  would be necessary to con- 
struct streets up to IS58 feet in length on both sides of the highway in 
order to render the property accessible for development. Held: The restriction 
of the landowners' access to the highway was a taking of a property right 
for which compensation must be paid. 

14. Trial  37- instructions o n  interested witness - request 
In  a highway condemnation proceeding to determine the issue of dam- 

ages, it was not incumbent upon the trial court, absent a request, to in- 
struct the jury that an heir to the property in  question was an interested 
witness, this being a subordinate feature of the case. 

15. Trial  51- motion t o  se t  aside verdict 
Motion to set aside the verdict is addressed to the sound discretion of 

the trial court, and its denial of the motion is not subject to review in 
the absence of an abuse of discretion. 
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APPEAL by plaintiff from Braszcelb, J., 31 March 1969, Special 
Civil Session of SCOTLAND County Superior Court. 

Condemnation proceedings were instituted under Chapter 136 
of the General Statutes to condemn additional right-of-way over de- 
fendants' property for use in connection with the widening and re- 
location of U.S. Highway No. 74 (No. 74) around the Town of 
Laurinburg in Scotland County (Highway Project 8.16793). The 
plaintiff Highway Commission instituted the proceedings on 3 June 
1963 and deposited with the court on that  date $9,466.00 as its esti- 
mate of just compensation. 

The property affected by the taking consisted of 87.76 acres of 
cleared and wooded land approximately one and one-half miles 
west of the corporate limits of Laurinburg. No. 74, as i t  existed prior 
to  the taking, extended for 1858 feet through the northern portion 
of the property. A high voltage power line was located on a 75 foot 
wide easement 374 feet south of No. 74 and parallel with it. The 
property was in effect divided into three parts: a 22.82 acre tract 
on the north side of the highway, an 18.86 acre tract between the 
highway and the power line easement, and a 39.66 acre tract beyond 
and south of the power line easement. The property was bounded on 
t he  west by a state maintained rural paved road (RPR 1321) which 
intersected and crossed No. 74 a t  a point known as "Elmore." 

The interests acquired by the plaintiff consisted of the follow- 
ing: (1) a permanent right-of-way over a 3.79 acre strip of land 
alongside the southerly boundary of the existing highway right-of- 
way and approximately parallel with i t ;  (2) a permanent right-of- 
way over an .02 acre tract north of the existing highway right-of- 
way and in the triangle formed by the intersecting of the rights-of- 
way of No. 74 and RPR 1321; (3) two drainage ditch easements 
totaling .28 acre; (4) the right to control access along the right-of- 
way. A one-story dwelling house located on the south side of No. 74 
was included within and appropriated along with the 3.79 acre strip. 
This strip was used to widen the highway from two lanes to  its 
present four lanes. 

Before the taking there was unrestricted access from defendants' 
property to U.S. Highway No. 74 along both the north and south 
sides. After the taking fences were constructed along both sides of 
the highway and no direct access was permitted. 

By consent order the parties waived the appointment of com- 
missioners, settled all issues other than the issue of damages and 
proceeded directly to trial before a jury. The jury assessed damages 
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in the amount of $44,799.00 and from the entry of a judgment that  
the defendant recover that  amount plus interest assessed by the court 
in the amount of $12,434.93 the plaintiff appeals assigning error. 

Robert Morgan, Attorney General, b y  Harrison Lewis, Deputy  
Attorney General; Charles M .  Hensey, Trial Attorney; and Claude 
W.  Harris, Trial Attorney, for the State Highway Commission. 

Mason, Williamson $ Etheridge b y  James W .  Mason and Ken- 
nieth S .  Etheridge for defendant appellee. 

GRAHAM, J .  

[1] The trial court did not instruct the jury that  they were not 
to consider the question of interest in determining damages since 
i t  would be added by the court to their verdict. No special request 
was made for such an instruction but the plaintiff nevertheless in- 
sists that  the court's failure to so charge was error. 

12, 31 Since the enactment of G.S. 136-113 in 1959, i t  has been 
the duty of the court to add interest to an award of damages for 
the taking of property pursuant to Chapter 136 of the General 
Statutes. Prior to that time, i t  was the jury's function to  award in- 
terest as just compensation for a delay in the payment for the 
property taken and it  was necessary for the court to charge as to  
that  duty. DeBruhl v. Highzc'ay Commission, 247 N.C. 671, 102 S.E. 
2d 229. The plaintiff contends that  since i t  was formerly the duty 
of the court of its own motion and without request to instruct the 
jury to award interest as an additional sum, it  should follow that  i t  
is now the duty of the court to instruct the jury not to do so. We 
do not agree. Interest is an element of recovery that is separate from 
and in addition to the measure of damages to be used by the jury 
in arriving a t  just compensation. The court accurately instructed 
the jury as to the measure of damages as set forth in G.S. 136-112. 
We have no reason to speculate that  the jury went beyond the mea- 
sure of damages given by the court and added a separate and dis- 
tinct element of damages. If the plaintiff was concerned that the 
jury might deliberate about a matter outside of its province, special 
instructions should have been requested as provided under G.S. 
1-181. In the absence of such a request we find that no prejudicial 
error resulted. 

[4] The plaintiff further assigns as error the admission of testi- 
mony by the defendants' witness Rorie that in his opinion the 
dwelling house located on the property taken had a fair market value 
of $12,000.00 prior to the taking on 3 June 1963. 



N.C.App.1 FALL SESSION 1969 299 

151 "Where land upon which buildings have been erected and 
affixed to the soil is taken by eminent domain, so far as the build- 
ings add to the market value of the land, they must be considered 
in determining the compensation to be awarded to the owner." 27 
Am. Jur. 2d, Eminent Domain, $ 291; Proctor v. Highway Commis- 
sion, 230 N.C. 687, 55 S.E. 2d 479. It is therefore competent for a 
witness to  explain the value he placed on improvements in arriving 
at the total value of the property before the taking. The plaintiff 
obviously recogniecs this rulc, for its own witnesses were questioned 
and testified as  to the value each of them placed on the house. The 
plaintiff contends, however, that the testimony of Rorie was prej- 
udicial bccause he did not express an opinion as to the total value 
of the property, and thus his testimony stands alone as evidence 
concerning the value of the house as a separate and distinct item of 
damage. 

14, 61 It is true that  market value in a condemnation case may 
not be arrivcd a t  by asscssing separately the value of land and im- 
provements and adding the two together. 27 Am. Jur. 2d, Eminent 
Domain, $ 291; 1 A.L.R. 2d 881, et seq. But  considering the testi- 
mony of t.he witness Rorie in its entirety we think i t  clear that  the 
value he placed on the house was his opinion as to how much its 
mesence enhanced the market value of the land. This was consistent 
with the manner in which all witnesses testified without objection, 
and in our opinion his testimony could not have left the jury with 
the impression that  the destruction of thc house was compensable 
as  a separate item of damagc. This is particularly true when con- 
sidered in connection with the court's instruction to the jury as to 
the proper measure of damages. Niql~ulay Conzmission v. Privett, 
246 N.C. 501, 99 S.E. 2d 61. Under the circumstances the testimony 
complained of was not harmful to the plaintiff. 
171 The court permitted ccrtain of defcndants' witnesses to ex- 
press their opinion that  thc drainage easements would rcsult in an 
increased flow of water onto certain portions of the remaining land 
and would lessen its value. The plaintiff assigns this as error. The 
drainage easements acquired by thc plaintiff are considerably larger 
than the farm ditchcs which servcd the property before the taking. 
The  size of the easements and the fact the flow of water onto re- 
maining portions of the property would be increased was competent 
evidence and could be considcred by the jury as elements of dam- 
age. It was proper for qualified witnesses to express their opinion as 
to the effect of these elcmcnts on the value of the remaining prop- 
erty. "In condemnation proceedings our decisions are to the effect 
that  damages are to bc awarded to compensate for loss sustained 
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by the landowner. . . . 'The compensation must be full and com- 
plete and include everything which affects the value of the prop- 
erty and in relation to the entire property affected.' Abernathy v. 
R. R., 150 N.C. 97, 63 S.E. 180." Highway Commission v. Phillips, 
267 N.C. 369, 374, 148 S.E. 2d 282. 

[8, 91 The plaintiff's assignments of error numbers 4 and 5 re- 
late in part to admission of testimony on redirect examination which 
tended to explain certain testimony elicited on cross-examination. 
The defendants' witness Williamson admitted on cross-examination 
that certain property adjoining the condemned property had not 
been developed for residential use since the taking of defendants' 
property on 3 June 1963. He was permitted to explain on redirect 
examination that this property had no access whatsoever to any 
public road. Also, another witness testified on cross-examination 
that prior to 1963 the adjoining property had not been available for 
residential development. On redirect examination he explained that 
he had reached this conclusion after unsuccessfully trying to pur- 
chase the property for residential development. In  each instance the 
question and the response tended to explain and to clarify matters 
raised by the plaintiff on cross-examination. As was once observed, 
"[tlhe purpose of redirect examination is to uncross matter that has 
been crossed up on cross-examination." See Stansbury, N.C. Evi- 
dence 2d, p. 73 n. 91; also, State v. Ozendine, 224 N.C. 825, 32 S.E. 
2d 648. This evidence was further competent to rebut the plaintiff's 
contention that the highest and best use of defendants' property was 
not for residential purposes as evidenced by the fact that no resi- 
dential building had occurred on the adjoining property since the 
date of the taking. 

Plaintiff's further exceptions encompassed by its fourth assign- 
ment of error attack the admission of evidence that no direct access 
remained to No. 74 from the defendants' property after the taking. 
Also challenged is the court's charge to the jury that in arriving a t  
the fair market value of the property immediately after the taking, 
defendants' evidence that their easement of access to Highway 74 
had been substantially interferred with could be considered. These 
exceptions present for decision the following question: In  determin- 
ing the value of their land remaining after the taking, are the de- 
fendants entitled to  compensation for the diminution in the value 
thereof, if any, caused by the fact that they now have no direct 
access to No. 74? 

[lo] "At common law tfhe owner of land abutting a highway, 
while not entitled to access a t  all points along the boundary between 
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his land and the highway, has a special right of easement for access 
purposes, and substantial interference with this free and convenient 
access to the highway is a 'taking' of a property right for which he 
may recover just compensation." 3 Sbrong, N.C. Index 2d, Eminent 
Domain, $ 2, p. 506; Highzmy Commission v. Phillips, supra; Ab- 
dalla v. Highway Commission, 261 N.C. 114, 134 S.E. 2d 81; Hed- 
rick v. Graham, 245 N.C. 249, 96 S.E. 2d 129. 

[ll] The question of what constitutes a taking of a landowner's 
right to access has been the subject of numerous decisions in this 
jurisdiction, all to the effect that while a substantial or unreasonable 
interference with an abutting landowner's access constitutes the tak- 
ing of a property right, the restriction of his right of entrance to 
reasonable and proper points so as to protect others who may be 
using the highway does not constitute a taking. Such reasonable re- 
striction is within the police power of the sovereign and any result- 
ing inconvenience is damnum absque injuria. Highv~ay Comm. 1). 

Rankin, 2 N.C. App. 452, 163 S.E. 2d 302; Highway Commission v. 
Nuckles, 271 N.C. 1, 155 S.E. 2d 772; Highway Commission v. Phil- 
lips, supra; Wofford v. Hig1zzr;ay Commission, 263 N.C. 677, 140 
S.E. 2d 376, cert. denied, 382 U.S. 822; Highway Commission v.  
Farmers Market, 263 N.C. 622, 139 S.E. 2d 904; Snow v. Highway 
Commission, 262 N.C. 169, 136 S.E. 2d 678; Moses v. Highway Com- 
mission, 261 N.C. 316, 134 S.E. 2d 664, cert. denied, 379 U.S. 930; 
Barnes v. Highway Commission, 257 N.C. 507, 126 S.E. 2d 732. 

For example, a landowner is entitled to no compensation for the 
restriction of access where he is provided with a freely accessable 
service road connecting with the highway on which his property 
formerly abutted. Highway Comm. v. Rankin, supra; Highway 
Commission v. Nuckles, supra; Moses v. Highway Commission, 
supra. Likewise, the construction of a median strip so as to limit 
landowners' ingress and egress to lanes for southbound travel when 
he formerly had direct access to both the north and southbound 
lanes has been held to be a valid traffic regulation adopted by the  
Highway Commission in the exercise of the police power vested in 
it  by statutes. Injury, if any, caused thereby is not compensable. 
Barnes v. Highway Commission, supra. 

When a road or street is closed or abandoned so as to leave the 
landowner's property on a cul-de-sac and increase the distance one 
must travel to reach points in one direction, such inconvenience is 
not compensable. Wofford v. Highzaay Commission, supra; Snow v. 
Highway Commission, supra. In  the Woflord case Moore, J., speak- 
ing for the court a t  680, stated as follows: 



302 I N  T H E  COURT OF APPEALS 16 

"The landowner has an easement consisting of the right of rea- 
sonable access to the particular highway on which his land 
abuts. He has no constitutional right to have anyone pass by his 
premises a t  all; highways are built and maintained for public 
necessity, convenience and safety in travel and not for the en- 
hancement of property along the route. An abutting landowner 
is not entitled to compensation because of circuity of travel to 
and from his property; such inconvenience is held to be no diff- 
erent in kind, but merely in degree, from that  sustained by the 
general public, and is damnum absque injuria." 

The principle quoted above does not extend to a situation where 
the closing of a road, even though private in nature, cuts off the land- 
owner's access to any public road. "To completely cut off one's ac- 
cess over a private way or neighborhood road to the nearest public 
road, without providing other reasonable access to a public road, 
may diminish the value of the land involved to the same extent as 
if access was denied to a public highway abutting the premises." 
Highway Commission v. Phillips, supra, a t  371. 

A landowner is entitled to compensation where there is a com- 
plete denial of access even if such access did not previously exist be- 
cause the road in question is a newly constructed limited access fa- 
cility. G.S. 136-89.52; Highway Comm. v. Realty Corp., 4 N.C. App. 
215, 166 S.E. 2d 469; Highway Commission v. Gasperson, 268 N.C. 
453, 150 S.E. 2d 860. Also, compensation must be paid where under 
a right-of-way agreement the owner retains the right of access a t  a 
particular point and is subsequently refused access a t  that  point. 
Real ty  Co. v. Highway Com,m., 1 N.C. App. 82, 160 S.E. 2d 83, 
cert. denied, 274 N.C. 185; Petroleum Marketers v. Highway Com- 
mission, 269 N.C. 411, 152 S.E. 2d 508; Kirkman v. Highway Com- 
mission, 257 N.C. 428, 126 S.E. 2d 107; Williams v. Highway Com- 
mission, 252 N.C. 772, 114 S.E. 2d 782. 

[12, 131 It is clear under the principles of the cases cited herein 
that  when access has been interferred with by the state the question 
involved is one of "degree." If the interference is not substantial 
and if reasonable means of ingress and egress remains or is pro- 
vided, there has been a legitimate exercise of the police power. If 
the interference is substantial and no reasonable means of ingress 
and egress remains or is provided, there has been a taking of a 
property right under the power of eminent domain. Applying these 
principles we hold as a matter of law that the restriction of the de- 
fendants' access to No. 74 in this case was a taking of a property 
right for which compensation must be paid. 
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It is undisputed that after the completion of the project both 
sides of No. 74 fronting on defendants' property were fenced and no 
service roads parallel to No. 74 were constructed. In its complaint 
and declaration of taking the plaintiff sought the right to control 
access. It now has that right under judgment, and i t  has been exer- 
cised so as to totally eliminate defendants' prior right of unlimited 
direct access onto No. 74. 

1131 The plaintiff contends that reasonable access is still afforded 
through the use of RPR 1321 which intersects No. 74 west of de- 
fendants' property. Defendants still have access onto RPR 1321 for 
approximately 420 feet north of No. 74 and approximately 1980 feet 
on the south. Under the circumstances of this case, the defendants' 
right of access to No. 74 has nevertheless been interferred with sub- 
stantially. The defendants' evidence was that the highest and best 
use for the property before the taking was for residential develop- 
ment. With access on both sides of No. 74 now controlled, a street 
up to 1858 feet in length would have to be constructed north of No. 
74 for that tract to be developed. A similar street would have to be 
constructed on the south side to "open-up" the eastern portion of 
that tract. In Highway Commission v. Farmers Market, supra, a 
railroad intersected the defendant's property dividing i t  into two 
tracts. The southern tract had full access to U.S. Highway No. 1-A. 
The northern tract had access to 1-A through the use of Race Track 
Road. A non-access Belt-Line Road was constructed along Race 
Track Road depriving the defendant of access to No. 1-A from its 
northern tract unless an expensive 3000 foot road was constructed. 
The Supreme Court held that though the southern portion of defend- 
ant's property was unaffected and still had unlimited access to No, 
1-A, defendant's access had nevertheless been substantially dimin- 
ished. Compensation for the taking of this property right was al- 
lowed. The effect on the defendants here is not unlike that suffered 
by Farmers Market. 

The plaintiff's assignment of error as to the admission of evidence 
concerning the taking of defendants' right of access to No. 74 and 
the court's charge relating thereto is overruled. 

[14, 151 Plaintiff's two remaining assignments of error are also 
overruled. It was not incumbent upon the court, absent a request, 
to instruct the jury that an heir to the property in question was an 
interested witness, this being a subordinate feature of the case. 2 
McIntosh, N.C. Practice 2d, 3 1513. The plaintiff's motion to set 
aside the verdict involved no question of law or legal inference and 
was addressed to the sound discretion of the trial court. No abuse 
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of discretion has been shown and the court's denial of the motion is 
consequently not subject to review. Pruitt v. Ray, 230 N.C. 322, 52 
S.E. 2d 876. 

In the entire trial we find 

No error. 

CAMPBELL and PARKER, JJ., concur. 

NILTON GRIMES V. SHERRILL S. GIBERT, CELIA GIBERT, EDWARD 
HARPER BROWN, ADMIXISTRATOR O F  THE ESTATE O F  EDWARD M. 
BROWN, D E ~ A S E D ,  CHARLES BULLINS, RONALD W. MOORE AND 
HOWARD J. BEST 

No. 6914SC3e8 

(Filed 22 October 1969) 

1. Negligence 5 8- proximate cause defined 
Proximate cause is a cause which in natural and continuous sequence, 

unbroken by any new and independent cause, produced the plaintiff's in- 
juries, and without which the injuries would not have occurred, and one 
from which a person of ordinary prudence could have reasonably foreseen 
that such a result, or some similar injurious result, was probable under 
the existing facts. 

8. Negligence 8-- proximate cause- immediate cause 
Proximate cause and immediate cause are not synonymous, since a 

proximate cause may be an act or omission which does not immediately 
precede the injury or damage. 

3. NegIigence 5 8- severaI proximate causes 
I t  is not required that the negligence of defendant be the sole proxi- 

mate cause of the injury or the last act of negligence in sequence of time 
in order to hold defendant liable therefor, i t  being sufficient if defend- 
ant's negligence is one of the proximate causes. 

4. Negligence 5 9- foreseeability as element of proximate cause 
Foreseeability, as an element of proximate cause, does not require that 

the tort-feasor should have been able to foresee the injury in the pre- 
cise form in which it  occurred, but only that in the exercise of reason- 
able care he could have foreseen that some injury would result from his 
act or omission, or that consequences of a generally injurious nature 
might have been expected. 

5. Pleadings 5 19- demurrer  - construction of pleadings 
Upon demurrer a pleading will be liberally construed with a view to 

substantial justice between the parties, giving the pleader the benefit of 
every reasonable intendment in his favor. 
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6. Automobiles §§ 43, 87; Negligence 9 18- demurrer on ground 
complaint shows intervening ncgligence - concurring negligence - 
sufficiency of allegations 

In this action for personal injuries resulting from collisions of auto- 
mobiles, the complaint is sufficient to show actionable ncgligence on the 
part of defendant Moore ailti does not disclose as  a matter of law that the 
negligence alleged against Moore was insulated by the alleged negligence 
of the other defendants, where it is alleged that defendant Moore negli- 
gently parked his vehicle p:utially on the main-traveled portion of the high- 
way in violation of G.S. 20-161 in order to illuminate the car of defend- 
ant Brown, that after Brown's car was started Moore's car became 
stalled, that defendant Moore negligently assisted Brown by directing 
Brown to turn around in the highway to a point behind his own vehicle, 
with the result that Brown's car was stopped diagonally across plaintiff's 
lane of travel, that defendant A!foore failed to keep a groper lookout a t  
a time when he, by the exercise of reasonable care, should have seen that 
his actions would affect oncoming traffic, that Moore failed to take safety 
precautions to warn oncoming traflic of the hazard he had created, that 
the automobile in which plaintid was riding, driven by defendant Gibert, 
struck defendant Brown's automobile and then was struck by dcfendant 
Best's automobile, and that the negligence of defendant Moore joined and 
combined with the negligence 01 the other defendants in causing plain- 
tiff's injuries, the complaint being sufficient to show that the allcged neg- 
ligence of dcfendant Moore in illegally parking on the highway and in 
failing to warn of a hazard to which he contributed or created existed 
and was active a t  the time of the collisions. 

7. Negligence 3 PO-- intervening negligence 
The test of whether the negligent conduct of onp tort-feasor is insulated 

as  a matter of law by the independent act of another is whether the in- 
tervening act and the resultant injurp could have been reasonably foreseen 
and expected by the author of t l ~ e  primary negligence. 

8. Negligence 5 36- intcrvening negligence - jury question 
The question of intervening negligence is ordinarily for the determi- 

nation of the jury. 

APPEAL by plaintiff from Brewer, J., a t  the 19 May 1969 Session 
of DURHAM ~upcr ior  Court. 

This is a civil action to recover damages for personal injuries re- 
sulting from the collisions of motor vehicles allcged to have been 
caused by the negligcncc of the defendants. The complaint alleges 
that  the following occurred: 

On 25 May 1967, a t  approximately 12:24 a.m., plaintiff was riding 
as a guest passenger in an automobile co-owned and being driven 
by the defendant Shcrrill S. Gibert (Gibert). T h y  were traveling 
north in the easternmost lane on 1J.S. Highway #15 which contains 
two lanes for northbound traffic, and collided with a stopped Chev- 
rolet being operated by Edward M. Brown (Brown), defendant 
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Brown's intestate, thereby propelling Brown's car into the stopped 
Chevrolet of the defendant Ronald Moore (Moore). Gibert's auto- 
mobile then continued in a northern direction on U.S. Highway #15, 
spun around and came to rest facing south in the western northbound 
lane of U.S. Highway #15. Gibert's car was then struck by a Buick 
being operated by defendant Howard J. Best (Best), which was 
traveling in a northern direction on U.S. Highway #15. Adjacent 
to the easternmost lane for northbound traffic was a ten-foot paved 
shoulder. 

Paragraphs 13 and 17 of the complaint are as follows: 

13. "That as the plaintiff is informed, believes and so alleges 
that on May 25, 1967, a t  approximately 12:24 A.M. the De- 
fendant, Ronald W. Moore, was operating a 1956 rust-colored 
Chevrolet automobile in a northern direction along the eastern- 
most lane of U.S. Highway #I5 in Durham County, North Car- 
olina, and parked said automobile in a negligent manner par- 
tially on the main-travelled portion of the easternmost north- 
bound lane of U.S. Highway #15 behind a 1956 Chevrolet black 
automobile owned by the Defendant, Charles Bullins, and be- 
ing operated by the Defendant, Edward Harper Brown's in- 
testate, Edward M. Brown, at  a point located on said high- 
way approximately 296 feet north of the U.S. Highway #70 
overpass; that the Defendant, Ronald W. Moore did leave said 
1956 rust-colored Chevrolet automobile standing upon the paved 
and main-travelled portion of U.S. Highway #15, outside of a 
business or residence district, a t  a time when i t  was practicable 
to park said vehicle standing off of the main-travelled portion 
of said highway; that while said 1956 rust-colored Chevrolet 
was negligently parked as aforesaid the Defendant, Ronald W. 
Moore did continue to use the Chevrolet vehicle to illuminate a 
stalled vehicle immediately in front of him; that thereafter the 
Defendant, Ronald W. Moore, was unable to start the engine 
of said rust-colored Chevrolet and in furtherance of the use of 
said vehicle and in order to start the engine of same negligently 
assisted the Defendant, Edward Harper Brown's intestate, 
Edward M. Brown, by directing the said Brown to turn the 
1956 black Chevrolet automobile owned by the Defendant 
Charles Bullins, around in the two northbound lanes of U.S. 
Highway #15 to a point behind the Defendant, Ronald W. 
Moore's vehicle in order to push the Moore vehicle; that the 
said Ronald W. Moore failed to keep a proper lookout a t  a 
time when he saw or by the exercise of reasonable care should 
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have seen that his actions would affect oncoming traffic on U.S. 
Highway #15 headed north; and that as the Plaintiff is further 
informed, believes and so alleges the negligence of the Defend- 
ant, Ronald W. Moore, as hereinbefore alleged, joined and com- 
bined with the negligence of the other Defendants as hereinafter 
alleged in causing the Plaintiff's eevere and serious injuries as 
hereinafter alleged." 

17. "That as the Plaintiff is informed, believes and so alleges 
the Defendant, Ronald W. &loore, was careless and negligent 
a t  the time, date and place of the herein described collision in 
that: 

(a)  He did operate a motor vehicle under [sic] a public 
highway of the State of North Carolina and did park his vehicle 
upon the paved or main-travelled portion of the highway, out- 
side of a business or residence district, when i t  was practicable 
to park said vehicle standing off of the paved or main-travelled 
portion of said highway, in violation of North Carolina General 
Statute State Section 20-161 (a).  

(b) He did operate a motor vehicle upon a public highway 
of the State of North Carolina without keeping a proper look- 
out. 

(c) He did negligently use his vehicle to illuminate a stalled 
vehicle immediately in front of him and in furtherance of the 
use of his vehicle and in order to start same he did negligently 
assist the Defendant, Edward Harper Brown's intestate, Ed- 
ward M. Brown, by directing him to turn his vehicle around in 
two northbound lanes of traffic of U.S. Highway #15 to a point 
behind his own vehicle. 

(d) He did, while using his vehicle, fail to keep a proper 
lookout. 

(e) He failed to take any safety precautions to warn on- 
coming traffic against the hazard he had created." 

Plaintiff then alleged that Moore's negligence was one of the 
proximate causes of the collisions and plaintiff's resulting injuries 
and that Moore's negligence concurred with the negligence of the 
other defendants to proximately cause the collisions and injuries. 

In paragraph 14 of the complaint, plaintiff alleged that Brown 
drove his vehicle partially behind Moore's parked vehicle, "leaving 
the rear portion of " " " [Brown's] automobile extended diag- 
onally out into and across the easternmost northbound lane of U.S. 
Highway #15." 
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Moore demurred to  the complaint for that  "* * * the Corn- 
plaint does not state facts sufficient to constitute a cause of action 
against this defendant in that  i t  does not state facts sufficient to 
show any negligence on the part of this defendant which was a prox- 
imate cause of the collisions complained of or of the plaintiff's in- 
juries." 

From the sustaining of the demurrer as to defendant Moore, 
plaintiff appeals. 

Powe, Porter & Alphin by  Willis P. Whichard and TV. Travis 
Porter for plain'tifl appellant. 

Spears, Spears, Barnes & Baker b y  Alexander H .  Barnes for de- 
lendant appellee Moore. 

The question for determination is whether the complaint states 
facts sufficient to show any negligence on the part of defendant 
Moore which was a proximate cause of the collisions in which plain- 
tiff was injured. More specifically, does i t  affirmatively appear upon 
the face of the complaint, as contended by defendant Moore, that  
the negligence alleged against him by plaintiff was superseded and 
completely insulated by the intervening negligence of the other de- 
fendants involved so tha t  his negligence did not constitute a proxi- 
mate cause of the collisions? We think not. 

11-41 Proximate cause is a cause which in natural and continuous 
sequence, unbroken by any new and independent cause, produced 
the plaintiff's injuries, and without which the injuries would not 
have occurred, and one from which a person of ordinary prudence 
could have reasonably foreseen that  such a result, or some similar 
injurious result, was probable under the facts as they existed. 6 
Strong, N.C. Index 2d, Negligence, 8, p. 18. A proximate cause 
may involve an act or omission which does not immediately pre- 
cede the injury or damage, and therefore, proximate cause and im- 
mediate cause are not synonymous. Stewart v. Gallimore, 265 N.C. 
696, 144 S.E. 2d 862. There may be more than one proximate cause 
of an injury, and i t  is not required that  the negligence of the de- 
fendant be the sole proximate cause of the injury or the last act of 
negligence in sequence of time in order to hold defendant liable 
therefor, i t  being sufficient if defendant's negligence is one of the 
proximate causes. 6 Strong, N.C. Index 2d, Negligence, § 8, p. 19. 
Although foreseeability of injury is an essential element of proxi- 
mate cause, 6 Strong, N.C. Index 2d, Negligence, § 9, p. 22, the 
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test of such foreseeability does not require that the tort-feasor should 
have been able to foresee the injury in the precise form in which i t  
occurred. All that the plaintiff is required to prove on the question 
of foreseeability, in determining proximate cause, is that in the ex- 
ercise of reasonable care the defendant might have foreseen that  
some injury would result from his act or omission, or that  conse- 
quences of a generally injurious nature might have been expected. 
Riddle v. Artis, 243 N.C. 668, 91 S.E. 2d 894. 

[5] It is elementary that upon demurrer a pleading will be lib- 
erally construed with a view to substantial justice between the 
parties, giving the pleader the benefit of every reasonable intend- 
ment in his favor. Pardue v. Speedway, Inc., 273 N.C. 314, 159 S.E. 
2d 857; State Bar  v. Temple, 2 N.C. App. 91, 162 S.E. 2d 649. And 
a demurrer will not be sustained unless the pleading is wholly in- 
sufficient or fatally defective. Givens v. Sellnrs, 273 N.C. 44, 159 
S.E. 2d 530. 

161 Here, the plaintiff alleges in essence that  Moore parked his 
automobile in a negligent manner partially on the main-traveled 
portion of U.S. Highway #15 in order to  illuminate the automobile 
of defendant Brown; that after Brown's car was started Moore's 
car became stalled; that Moore then directed Brown to turn his 
(Brown's) automobile around in the northbound lanes of the high- 
way to a point behind Moore's automobile in order to push the 
Moore vehicle with the result that  Brown's car was stopped diag- 
onally across the easternmost northbound lane; and that  Moore 
failed to keep a proper lookout a t  a time when he, by the exercise 
of reasonable care, should have seen that his action would affect 
northbound traffic on U.S. Highway # 15. Plaintiff further alleges 
the negligence of Moore joined and combined with the negligence 
of the other defendants in causing plaintiE7s injuries. The complaint 
does allege acts or omissions on the part of Moore which show that  
had he exercised reasonable care he would have foreseen that  some 
injury would result from his act or omission, or that  consequences 
of a generally injurious nature might have been expected. 

The complaint is also sufficient to withstand a demurrer on the 
ground that the negligence of the other defendants intervened and 
insulated the negligence of Moore. I n  Riddle v. Artis, supra, i t  is 
said : 

((++ f+ * [A]n intervening cause which will relieve the original 

wrongdoer of liability must be a new cause intervening between 
the original negligent act or omission and the injury ultimately 
suffered, which breaks the chain of causation set in motion by 
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the original wrongdocr and becomes itself solely responsible for 
the injuries. It must be an independent force which turns aside 
the natural sequence of events set in motion by the original 
wrongdoer 'and produces a result which would not otherwise 
have followed, and which could not have been reasonably an- 
ticipated.' [Citation] 
* * +  I n  order for the conduct of the intervening agent to 
break thc sequence of events and stay the operative force of 
the negligence of the original wrongdoer, the intervening con- 
duct must be of nature and kind that the original wrongdoer 
had no rcasonable ground to anticipate it. [Citation] 

'The test by which the ncgligent conduct of one is to be insu- 
lated as a matter of law by the independent negligent act of 
anothcr is, reasonable unforesceability on the part of the orig- 
inal actor of the subsequent intervening act and resultant in- 
jury.' [Citations] " 

17, 81 As Denny, J. (later C.J.), s a ~ d  in Bryant v. Woodlief, 252 
N.C. 488, 114 S.E. 2d 241, and cited with approval in Nance v. 
Parks, 266 N.C. 206, 146 S.E. 2d 24: "The test of whether the neg- 
ligent conduct of one tort-fcasor is to he insulated as a niattcr of 
law by the indepcndent act of another " " * is whether the in- 
tervening act and the resultant injury is one that  the author of the 
primary negligence could have reasonably foreseen and expected 
* * *. We think i t  the morc corrcct rule that, except in cases so 
clear that  there can be no two opinions among men of fair minds, 
the question should be left to the jury to determine whether thc in- 
tervening act and the resultant injury wcre such that  the author of 
the original wrong could reasonably have expected them to occur as 
a result of his own negligent act. * * "" In Moore v. Beard-Laney, 
Inc., 263 N.C. 601, 139 S.E. 2d 879, it was held that  the question of 
intervening negligence is ordinarily for the determination of the 
jury. 

[6] The complaint allcges that Moore was ncgligent in assisting 
Brown by directing him to turn his vehicle around in the two north- 
bound lanes of traffic to a point behind his own vehicle, rcsulting in 
Brown's car stopping diagonally across a northbound traffic Jane. 
This would tend to show that dcfendant Brown's actions would not 
constitute an intcrvening indepcndent force which turns aside the 
natural sequcnce of cvents which Moore set in motion and therefore 
would not insulate Moore. It also cannot be said as a matter of law 
that Moore had no rcasonable ground to anticipate or foresee the 
intervening conduct of some or a11 of the other defendants. It is 
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reasonable to say that a man of ordinary prudence could foresee 
that by parking his vehicle partially on the traveled portion of the 
highway and by directing a second vehicle to a position in the high- 
way behind his own vehicle and diagonally across a traffic lane 
could cause the collision and injury herein alleged. 

We think that the elements of negligence alleged against Moore 
are sufficient to imply actionable negligence on his part and that 
the complaint does not disclose on its face that the negligence alleged 
against Moore was insulated by the alleged negligence of the other 
defendants. 

In  support of his contention that we should affirm the judgment 
sustaining his demurrer, Moore strongly relies on the decision of 
this Court in Clarke v. Holman, 1 N.C. App. 176, 160 S.E. 2d 552, 
affirmed by the Supreme Court by opinion in 274 N.C. 425, 163 S.E. 
2d 783; also Potter v. Frosty Morn Meats, Inc., 242 N.C. 67, 86 
S.E. 2d 780. We think those cases are distinguishable from the case 
a t  bar. 

In  Clarke, plaintiff and defendant Townsend were meeting each 
other in daylight hours on a two-lane paved highway. Townsend in- 
tended to turn left across plaintiff's lane of travel into an intersect- 
ing rural paved road. When Townsend stopped in his lane prepara- 
tory to making his left turn, plaintiff was 1700 feet away but other 
oncoming traffic made i t  necessary for Townsend to wait; defendant 
Holman, who was traveling in the same direction as Townsend, was 
nowhere in sight when Townsend stopped. Some thirty to forty-five 
seconds after Townsend stopped, Holman struck him from the rear, 
then crossed over into the left lane and struck the oncoming car 
occupied by plaintiff. Townsend's vehicle was visible to Holman a t  
least 300 feet before reaching it. The Supreme Court affirmed this 
Court in holding the case should have been nonsuited as to Town- 
send. We quote from the Supreme Court opinion: "Plaintiff charges 
Townsend with negligence (1) in failing to signal his intention to 
stop, (2) in failing to give a signal of his intention to make a left 
turn, and (3) in failing to maintain such signal until the left turn 
was completed. * " " Neither plaintiff's vehicle nor Holman's ve- 
hicle were in any wise affected by (Townsend's) stopping or stand- 
ing without giving the left turn signal. Holman later came upon the 
Townsend vehicle lawfully stopped on the highway and crashed into 
i t  because he was not keeping a lookout in his direction of travel. 
+ + + Holman's negligence in this respect was the sole proximate 

cause of the collision and the resulting injury to plaintiff. + * * 
[Tlhe evidence warrants the inference that there was no causal con- 
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nection whatever between the failure " " " to give a hand signal 
and the subsequent collision." 

In Potter, the only negligence alleged against the driver of the 
parked vehicle was that he failed to give a signal of his intention to  
stop and was driving carelessly and a t  an unlawful speed. The court's 
holding is succinctly stated in the third headnote to the opinion as  
follows: "Where a truck has been stopped on the highway for an 
appreciable length of time, the fact that  the driver of the vehicle 
failed to give signal of his intention to stop cannot be a proximate 
cause of a rear-end collision." Of course, the allegations of reckless 
driving and excessive speed had no application to a vehicle parked 
on the highway. 

In Clarke and Potter, the collisions occurred during daylight 
hours under favorable weather conditions. The negligence alleged 
against the drivers of the parked vehicles had become completely 
passive, therefore, such negligence did not concur with the inter- 
vening negligence of a third party in causing the collision. I n  the 
instant case, acts and omissions of negligence alleged- illegal park- 
ing on the highway and failure to warn of a hazard created or con- 
tributed to by Moore-existed and were active a t  the time of the 
collisions. 

The judgment of the superior court is 

Reversed. 

MALLARD, C.J., and VAGGHN, J., concur. 

STATE v. ROBERT ALLEN ROBERTS 
No. 6912SC444 

(Filed 22 October 1969) 

1. Criminal Law § 84; Narcotics § 4- unlawful possession of drugs - admission of LSD tablets i n  evidence - search incident to lawful 
a r res t  

In a prosecution charging defendant with the unlawful possession of 
57 tablets containing lysergic acid diethylamide (LSD) ,  a narcotic drug, 
in violation of G.S. 90-88, the trial court properly admitted in evidence the 
LSD tablets found in defendant's possession by a search incident to a 
lawful arrest without a warrant, the officers who made the arrest having 
had reasonable ground to believe that the defendant had committed a 
felony and would evade arrest if not taken into immediate custody. 
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2. Arrest a n d  Bail 5 3- ar res t  without war ran t  - reasonable ground - felony - evasion of arrest  - sufficiency of evidence 
The arrest of defendant without a warrant on a charge of the unlaw- 

ful possession of tablets containing the narcotic drug LSD is held lawful 
where the officers who made the arrest had reasonable ground to believe 
that defendant had committed a felony and would evade arrest if not 
immediately taken into custody, the evidence of the circumstances sur- 
rounding the arrest being to the effect that the officers received a tele- 
phone call from a reliable informant that defendant was selling LSD a t  
a certain restaurant, that the officers found the defendant and a male 
companion in a lighted parking lot adjacent to the restaurant and ob- 
served the actions of defendant as he spoke to numerous persons, that the 
officers had previously observed similar actions in the restaurant vicinity 
which involved the selling of narcotics, that a t  the time the restaurant was 
to close defendant left the parking lot and went into a washerette, and 
that the officers, fearing defendant would evade arrest, promptly made 
the arrest. G.S. 15-41(2). 

3. Arrest a n d  Bail 5 3- arrest  without  war ran t  - grounds 
A peace officer may arrest a person without a warrant when the officer 

has  reasonable ground to believe that the person to be arrested has com- 
mitted a felony and will evade arrest if not immediately taken into cm- 
tody. G.S. 15-41(2). 

4. Arrest a n d  Bail 5 3-- ar res t  without war ran t  - determination of 
reasonable grounds 

In determining whether officers had reasonable grounds to believe that 
defendant would evade arrest if not taken into immediate custody, the 
court must necessarily take into consideration the nature of the felony, 
the hour of the day or night, the character and reputation of the neigh- 
borhood where the arrest was made, the number of suspects, the number 
of officers available for assistance, and the likely consequences of the 
officers' failure to act promptly. 

APPEAL by defendant from Bickett, J., 24 February 1969 Crim- 
inal Session, CUMBERLAND Superior Court. 

The defendant Robert Allen Roberts was arrested on 7 January 
1969 by Special Agent Cuyler L. Windham, of the State Bureau of 
Investigation, for the unlawful possession of a narcotic drug com- 
monly referred to as LSD. Special Agent Windham received a tele- 
phone call on 7 January 1969 shortly before 11:OO p.m., from a 
confidential informant with whom he had had prior contact, in- 
forming him that the defendant and another were a t  the Village 
Shoppe restaurant and that they were in possession of a quantity of 
LSD and were selling it. Special Agent Windham then telephoned 
Lt. R. A. Studer, of the Fayetteville Police Department, a t  his home, 
and requested that he meet him a t  the Hubbard Building immed- 
iately across the street from the restaurant where the defendant was 
allegedly engaged in the sale of narcotics. After Windham arrived 
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a t  the Hubbard Building, fifteen to twenty minutes after he re- 
ceived the telephone call from the informant, he found Lt. Studer 
already in the building. From their vantage point, the officers ob- 
served the defendant and his companion milling around the park- 
ing lot adjacent to the restaurant. The officers testified that num- 
erous persons would approach the defendant and talk to him for a 
short while and the defendant would move from group to group and 
talk for a short period of time. The officers had previously observed 
the selling of narcotics in the vicinity and the actions of the defend- 
ant and his companion on this date were similar to the actions of 
those previously observed. At approxjmately 11:15, the defendant 
and his companion left the restaurant and went to a washerette a 
few doors away. The two officers followed them into the washerette, 
placed them under arrest, advised them of their constitutional rights, 
and searched them immediately. The search revealed 57 LSD tab- 
lets which had been concealed in a rubber tip in a finger of a pair 
of gloves worn by the defendant. The officers did not have a war- 
rant for the defendant's arrest nor did they have a search warrant. 
Upon their voir dire examination of the officers, the trial judge 
made the following finding and ruling: 

"Let the record show, Mr. Worth, that, after hearing the evi- 
dence, in the absence of the jury on voir dire, the court finds 
as a fact that Cuyler L. Windham, Agent of the S.B.I., had rea- 
sonable grounds to believe that a felony was being committed, 
and that the Defendant Mr. Roberts, Robert Allen Roberts, was 
a t  the place committing the felony; that he had also had rea- 
sonable grounds to believe that unless he was apprehended and 
arrested that he would escape from the scene of arrest, and that 
the arrest was based on reasonable belief of the officer that a 
felony had been and was being committed and that  the arrest 
was legal without a warrant, and that the search of the de- 
fendant Mr. Roberts was, a t  the instant of the arrest, and there- 
fore was valid." 

The 57 LSD tablets taken from the defendant were admitted 
into evidence. From a conviction upon indictment for the unlawful 
possession of LSD, a quantity of narcotic drugs, and judgment im- 
posed thereon, the defendant appealed. 

Robert Morgan, Attorney General, by William F. Briley and 
Robert G. Webb, for the State. 

Nance, Collier, Singleton, Kirkman & Herndon, by Rudolph G. 
Singleton, Jr., Charles Lee Guy, and William J .  Totiwend, for de- 
fendant appellant. 
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[I] The appellant assigns as error the court's admission into evi- 
dence the 57 tablets containing LSD taken from the person of the 
defendant without a search warrant. G.S. 90-88 reads as follows: 
"It shall be unlawful for any person to manufacture, possess, have 
under his control, sell, prescribe, administer, dispense, or compound 
any narcotic drug, except as authorized in t%his article." G.S. 90-111 (a) 
states: "Any person violating any provision of this article or any 
person who conspires, aids, abets or procures others to do such acts 
shall upon conviction be punished, for the first offense, by a fine of 
not more than one thousand dollars ($1,000.00) or be imprisoned in 
the penitentiary for not more than five years, or both, in the discre- 
tion of the court." The defendant Robert Allen Roberts was in- 
dicted for the felony of possessing 57 tablets containing lysergic acid 
diethylamide (LSD), a narcotic drug. 

[2] The determinative question arising on this appeal is whether 
the officer was justified under all of the circumstances in arresting 
and searching the defendant without a warrant. 

[3] G.S. 15-41(2) reads as follows: "A peace officer may without 
warrant arrest a person . . . When the officer has reasonable 
ground to believe that the person to be arrested has committed s 
felony and will evade arrest if not immediately taken into custody." 

Our Supreme Court has applied G.S. 15-41 (2) in numerous cases, 
which apparently prompted the appellant to state in his brief: 

"What reasonable ground the arresting officer had was to be- 
lieve that the person to be arrested had committed a felony. In  
view of the decisions of our Court, appellant concedes a t  the 
outset that the information furnished to the arresting officers 
by a reliable, confidential informant, who had previously fur- 
nished reliable information, was sufficient to satisfy this re- 
quirement." 

The appellant's sole contention is that the officers did not have 
reasonable grounds to believe that the defendant would evade ar- 
rest if he was not taken into custody immediately. We do not agree 
with this contention. 

[4] In  determining whether the officers had reasonable grounds 
to believe that the defendant would evade arrest if not taken into 
immediate custody, we necessarily must take into consideration the 
nature of the felony, the hour of the day or night, the character 
and reputation of the neighborhood where the arrest was made, the 
number of suspects, and of the officers available for assistance, and 
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the likely consequences of the officers' failure to act promptly. In  
this connection, Special Agent Windham, of the S.B.I., testified that  
he had a telephone call from a confidential informant a t  about 
11:OO p.m. on 7 January 1969 informing him that the defendant was 
a t  that time selling LSD in the vicinity of the Village Shoppe res- 
taurant in the City of Fayetteville, North Carolina. Officer Windham 
immediately called Lt. Studer a t  his home and asked him to meet 
him in a building near the restaurant. The officers testified that they 
observed the defendant and a male companion in a parking lot near 
the restaurant. Calculating the time from the officers' testimony, it 
was approximately 11:30 p.m., and the officers knew that the Vil- 
lage Shoppe restaurant would soon close. The officers had previously 
observed the selling of narcotics in the vicinity. 

When the officers observed the defendant and his companion leave 
the lighted parking lot and go to the washerette, it then became 
necessary for the officers to follow and take prompt action. We think 
that the officers had reasonable grounds to believe that the defend- 
ant  would have evaded arrest if not taken into custody immediately. 
It may be contended that the modern policeman has a t  his disposal 
means of rapid transportation and communication to facilitate his 
obtaining process to arrest and search felony suspects, but the same 
means are available to the violators of the criminal laws to facilitate 
their evasion if prompt action is not taken by the officer. 

In State v. Gm'er, 268 N.C. 296, 150 S.E. 2d 443, the police had 
been informed that the defendant had committed a robbery, and had 
been given a description of the defendant and advised that he might 
be found a t  a certain house. The defendant was, in fact, found a t  
the house and arrested without a warrant. The Court held that the 
defendant's arrest without a warrant was justified when the officer 
had information that the defendant had committed a felony, and 
articles of personal property seized incident to the arrest were prop- 
erly admitted into evidence. 

I n  State v. Tippett, 270 N.C. 588, 155 S.E. 2d 269, the officers 
were informed that the felony of burglary with attempt to rape had 
been committed and they were given a partial description of a sus- 
pect by the victims. The police later the same night arrested the de- 
fendant without a warrant and seized certain items of personal 
property from the person of the defendant. Justice Lake, speaking 
for the Court, said: 

"There was no error in admitting in evidence the two cans of 
beer and the Ampheta.mine tablets found in the defendant's 
pockets. The police officer who searched the defendant had been 
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informed of the felony committed a t  the Patton residence and 
that a barefooted white man, wearing coveralls, was suspected 
to have been the perpetrator of it. He was looking for such a 
man. At about 3 a.m., he found the defendant, who answered 
the description, hiding behind a bush two blocks from the scene 
of the crime. Under these circumstances, i t  was lawful for him 
to arrest the defendant without a warrant. G.S. 15-41 (2) ; State 
v. Grier, 268 N.C. 296, 150 S.E. 2d 443; State v. Grant, 248 
N.C. 341, 103 S.E. 2d 339; State v. Fowler, 172 N.C. 905, 30 
S.E. 408; Strong, N.C. Index 2d, Arrest and Bail, § 3. Police 
officers may search the person of a prisoner lawfully arrested 
as an incident to such arrest. State v. Bell, 270 N.C. 25, 153 
S.E. 2d 741; State v. Haney, 263 N.C. 816, 140 S.E. 2d 544. The 
officer may lawfully take from the prisoner any property which 
he has about him which is connected with the crime charged or 
which may be required as evidence. State v. Ragland, 227 N.C. 
162, 41 S.E. 2d 285; State v. Graham, 74 N.C. 646. If otherwise 
competent, such article may be introduced in evidence by the 
State." 

In State v. Hamilton, 264 N.C. 277, 141 S.E. 2d 506, an arrest 
without warrant was upheld when the evidence disclosed that the 
officer had information that the felony of breaking and entering had 
been committed, and the defendants fitted the description of the per- 
petrators of the crimes. 

In State v. Egerton, 264 N.C. 328, 141 S.E. 2d 515, the victims 
of a robbery were able to identify the robber. Later the same night 
a "reliable informant" told the police where the defendant could be 
found. The police went to the location, found the defendant in bed 
and arrested him without a warrant. Citing G.S. 15-41, the Court 
held that the arrest of the defendant without a warrant was proper. 
In the above case i t  is interesting to note that the arrest was made 
some 5% hours after the police had been given the information re- 
garding the robbery and the defendants had been identified. 

In  State v. Bell, 270 N.C. 25, 153 S.E. 2d 741, the police officer 
had information of the commission of the felony of armed robbery 
and also had a description of the automobile being driven by the 
suspect. Upon s toppi~g the automobile, the officer observed a pistol 
lying on the seat. Citing G.S. 15-41, the Court held that the arrest 
of the defendant without a warrant was justified when the officer 
had reasonable ground to believe that the defendant had committed 
a felony and would evade arrest if not taken into custody. Justice 
Branch then stated: "The search and seizure were so closely related 
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in time and circumstance to the arrevt as to make the search and 
seizure reasonable." 

In support of his contentions, the appellant cites State v.  Mobley, 
240 N.C. 476, 83 S.E. 2d 100. The facts in this case are clearly dis- 
tinguishable in that the defendant Mobley was arrested by an officer 
without a warrant for public drunkenness and was later charged 
with resisting that arrest. The defendant was acquitted of public 
drunkenness and convicted by the jury of resisting arrest. The Su- 
preme Court held that a charge of resisting arrest could not be pred- 
icated on an unlawful arrest. 

In Neal v. Joyner, 89 N.C. 287, also cited by the defendant, the 
plaintiff had been arrested without a warrant for robbery a t  the 
request of the defendant, a peace officer. The Court held that the 
request of the defendant to have the plaintiff arrested without a 
warrant was justified since the defendant had reasonable grounds 
to believe that the plaintiff had committed a felony and would evade 
arrest if not taken immediately into custody. We find nothing in 
this case to support the defendant's contention. 

The appellant earnestly contends that li. 8. v. Coplon, 185 F. 2d 
629, 28 A.L.R. 2d 1041 (2 Cir. 1950), Cert. denied 342 U.S. 920, 72 
S. Ct. 362, 96 L. Ed. 688, is authority to sustain his position. We 
do not agree. In Coplon, the defendant was suspected of having 
transmitted classified information to an agent for a foreign govern- 
ment. She had been under surveillance by agents of the F.B.I. for 
many weeks and had been observed meeting an agent of the foreign 
government on three occasions. On the day she was arrested without 
a warrant, 24 agents of the F.R.I. had been assigned to her case 
and i t  was known that upon this date she would meet with the agent 
of the foreign government and that she would have certain informa- 
tion in her possession. The F.B.I. had already assigned a matron to 
take custody of the defendant upon her arrest. Apparently every- 
thing had been planned for the defendant's arrest except obtaining 
a warrant. The Court held that the arrest of the defendant without 
a warrant under these circumstances was not justified since there 
was absolutely no reasonable ground to believe that the defendant 
would evade arrest if not immediately taken into custody, and that  
considering all of the circumstances, the formality of obtaining an 
arrest warrant ought not to have been overlooked. 

In Lee v. U .  X., (C.A. Mo. 1966), 363 F. 2d 469, Cert. den. 87 S. 
Ct. 323, 385 U.S. 947, 17 L. Ed. 2d. 227, a confidential informant 
advised agents of the F.B.I. on 18 September 1964 that the defend- 
ant had in his possession securities taken from a bank robbed in 
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early May 1964. Relying on this information, agents of the F.B.I. 
placed the defendant under a ('loose" surveillance for 10 days. On 
29 September 1964, they were informed that the defendant was go- 
ing to sell some of the stolen securities a t  the Saint Louis airport 
that night. The U. S. Attorney was advised of this fact but did not 
obtain either a search warrant or an arrest warrant from the U. S. 
Commissioner even though he had ample time and opportunity to 
do so. The defendant was arrested without a warrant, the stolen se- 
curities seized and his subsequent conviction was upheld by the 
Eighth Circuit Court of Appeals. 

We consider the language from the opinion in Churder v. U. S., 
(8th Cir. 1968), 387 I?. 2d 825, to be appropriate: '(We do not mean 
to imply or to negate the general rule that a warrant is the preferred 
route. At the same time, we are disinclined to raise almost insuper- 
able barriers for the law enforcement officer who must act promptly 
upon freshly received information the value of which, if there is 
significant delay, will evaporate and be lost forever." 

[I, 21 We believe that the nature of the felony in the instant case 
and that all of the facts and circumstanceg connected with its com- 
mission, along with all of the information available to the officers, 
justified the immediate arrest and search of the defendant, and that 
the superior court did not commit error in admitting into evidence 
the 57 tablets containing LSD over the objection of the defendant. 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 

MARGRETTE ESTHER PARDUE KEARNS v. PAUL RUTHERFORD 
KEARNS 

No. 6922SC331 

(Filed 22 October 1969) 

1. Appeal and Error 5 6- orders appealable - temporary order in di- 
vorce case 

An appeal to the Court of Appeals was properly taken from a temporary 
order awarding alimony pendente l i te ,  child custody, counsel fees and 
possession of certain properties. 

2. Divorce and Alimony § 18- subsistence pendente lite - insurance 
policies 

In the wife's action for divorce without alimony, portion of the court's 
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order awarding alimony pendente l i te  and temporary child custody which 
required defendant husband to maintain in effect all policies of insurance 
without changing the beneficiaries was improper where the record is 
silent with respect to how much insurance defendant owned, the type of 
policies, or the beneficiaries thereof, and there is nothing in the record to 
show whether compliance with this portion of the order would benefit 
plaintiff wife and the minor children. 

5. Divorce a n d  Alimony 3 18- subsistence p m d e n t e  lite - temporary 
child custody - sufficiency of notice - notice before second hearing 

In  wife's action for alimony without divorce, order requiring defendant 
to pay subsistence and counsel fees pendente l i te  and awarding temporary 
child custody is not void for failure of plaintiff to give defendant five 
days' notice prior to the first hearing held on the wife's motion on 26 
February as required by G.S. 50-13.5(d) (1) and G.S. 50-16.8(e), where 
both defendant and his counsel attended the first hearing, notice was 
given by the trial court a t  the first hearing of the further opportunity to 
be heard a t  another hearing held on 13 March, defendant's counsel was 
present a t  the second hearing, and the order was signed only after the 
second hearing, defendant having been given sufficient notice of the second 
hearing to enable him to present any further evidence he desired. 

4. Divorce a n d  Alimony Sj 24; Infants  § 9- custody proceedings- 
testimony by minor children 

In a hearing to determine custody of four minor children, the court 
erred in refusing to hear the testimony of the children upon request by 
counsel for defendant husband, the children having a right to have their 
testimony heard in custody proceedings. 

5. Divorce a n d  Alimony 3 24; Infants  9 9- custody - both parents 
fit - court's award 

When there has been a finding that both parents are fit and suitable to 
have custody, the judge's order awarding custody is conclusive when sup- 
ported by evidence. 

6. Divorce a n d  Alimony § 18- counsel fees pendente lite 
In  the wife's action for alimony without divorce, no abuse of discretion 

is  shown in award of $1500 a s  counsel fees pendente lite. 

7. Divorce a n d  Alimony 3 18- subsistence pendente lite 
I n  the wife's action for alimony without divorce, an award of $750 per 

month pendente lite for the maintenance and support of plaintiff wife 
and the two children in her custody is held not to constitute an abuse of 
the court's discretion. 

8. Divorce a n d  Alimony § 18- subsistence pendente lib - furnishing 
of home for  wife 

I n  this action for alimony pendente l i te ,  the court had authority to re- 
quire defendant husband to provide for the furnishing of the residence 
where plaintiff and two children reside, but the court should have fixed a 
definite dollar amount for defendant husband to expend for this purpose. 
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9. Divorce and Alimony 8 18- subsistence pendente lite - payment 
of debts 

In this action for alimony pendente M e ,  the trial court had authority 
to order that defendant husbanc: pay all debts of the parties as of the 
date of the order, such payment being associated with defendant's duty 
to support his wife. 

10. Divorce and Alimony $8 18, 23-- order avrrarding support for mi- 
nor and alimony - separate statement of each allowance 

Where an order provides for payment for support of a minor child and 
for alimony or alimony pendente W e ,  the order must separately state and 
identify each allowance. G.S. 50-134.4 (e) , G.S. 50-16.7(a). 

APPEAL by defendant from a temporary order by McConnell, J., 
20 March 1969, in chambers, DAVIDSON Superior Court. 

Plaintiff filed suit on 21 February 1969 for alimony pendente lite, 
child custody, counsel fees and possession of certain properties. 
Plaintiff alleges that she and defendant were married on 26 June 
1955 and, except for a time in 1967, when she separated herself from 
the defendant because of his actions, have lived together as husband 
and wife until 14 February 1969, a t  which time she and defendant 
again separated. 

Since a detailed review of the allegations of plaintiff and counter 
allegations of defendant by affidavit and testimony are not necessary 
to decision, we deem i t  appropriate to omit them from the opinion. 
Suffice i t  to say that plaintiff's complaint, asked to be considered as 
an affidavit, is sufficient to support the facts found and order entered. 
Defendant was served on 22 February 1969 with notice of the hear- 
ing to be held on 26 February 1969, copy of the notice and complaint 
having been delivered to his counsel on 21 February 1969. At the 
hearing on 26 February 1969, defendant moved that plaintiff's action 
be dismissed for failure to comply with the statute as  to notice. The 
motion was denied and the court proceeded to hear the parties. Both 
defendant and plaintiff testified and the court received some 25 affi- 
davits for defendant, including the affidavits of his children by a 
previous marriage, and two affidavits for plaintiff. Counsel for de- 
fendant suggested to the court that the four minor children wished 
to be heard and twice requested the court to hear them. The court 
refused to hear the children. The court advised the parties that he 
would take the affidavits and make a decision later and if the parties 
wanted to put on oral evidence he would hear i t  but not the testi- 
mony of the children as to their wishes. The order reflects that the 
court, on 13 March 1969, heard further arguments of counsel. 

In  the order entered by the court i t  is found as facts that four 
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children were born of the marriage, presently aged twelve, eleven, 
nine, and seven years; that the parties were separated on 14 Feb- 
ruary 1969 and have lived continuously separate and apart since 
that  date; that both plaintiff and defendant were fit and suitable 
persons to have the care, custody and control of the minor children; 
that plaintiff was without funds to support herself and defray the 
costs and expenses of the action, she having been dependent on de- 
fendant for maintenance and support; that plaintiff and defendant 
owned jointly a 300-acre farm in Iredell County and a residence in 
Statesville; that defendant had an interest in additional real estate 
in North Carolina and Florida; that defendant owned a Buick auto- 
mobile, a Chevrolet automobile, a Chevrolet truck, an Apache Piper 
airplane, various stocks and bonds, life insurance policies, horses, 
farm machinery and equipment, and other personal property; that 
the residence in Statesville in which plaintiff was residing was not 
completely furnished and that, i t  should be; that defendant had paid 
to plaintiff since the first hearing and prior to the entry of the order 
the sum of $500 for her care, maintenance and support and $300 for 
partial attorneys' fees; that i t  would be in the best interests of the 
two older chi!dren to be placed in the custody of defendant and in 
the best interests of the two younger children to be placed in the 
custody of the plaintiff. The court entered an order, effective until 
28 May 1969 or as soon thereafter as hearing could be had, granting 
custody of the two older children to defendant with rights of visita- 
tion in plaintiff and custody of the two younger children to the plain- 
tiff with visitation rights in the defendant, and granting plaintiff a 
writ of possession to the residence in Statesville. Defendant was or- 
dered to transfer to plaintiff title to the Buick automobile, pay 
plaintiff $750 per month for the care, maintenance and support of 
plaintiff and the children in her custody; make mortgage payments, 
and pay insurance and taxes on the residence in Statesville; pay at- 
torneys' fees of $1500 to plaintiff's counsel; maintain in effect all 
policies of insurance until further orders of the court without chang- 
ing beneficiaries; pay all medical, dental, and hospital expenses of 
plaintiff and the minor children; and furnish plaintiff sufficient funds 
to be used in furnishing the residence in Statesville or, in the alter- 
native, to furnish the residence to meet with plaintiff's approval. 

Both parties excepted and appealed. 

Collier, Harris and Homesley, by W. H. McMillan, for plaintif 
appellee. 

Chamblee and Nash, by M. L. Nash, for defendant appellant. 
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Since plaintiff has brought forward no exceptions or assignments 
of error, her appeal is deemed abandoned under Rule 19(c), Rules 
of Practice in the Court of Appeals. 

[I] The first question to be a.nswered is whether the temporary 
order entered by the court is one from which an appeal may be 
taken. This question is raised by plaintiff's written motion in this 
Court to dismiss the appeal as being an appeal from a temporary 
order not affecting a substantial right. Under the totality of the cir- 
cumstances of this case we hold that the case is properly before us. 

[2] Defendant contends that the portion of the order relating to 
the beneficiaries in his insurance policies is in error. Defendant's 
financial statement indicates present cash value of life insurance to 
be $1700 and monthly premiums therefor to be $420.04. The record 
is otherwise silent with respect to how much insurance defendant 
owned, what type of policies, the beneficiaries thereof, etc. Nor does 
the order indicate whether plaintiff and the children, or any of them, 
are beneficiaries of life insurance. There is nothing in the record to 
show whether compliance with this portion of the order would bene- 
fit plaintiff and the minor children nor whether a failure on the part 
of defendant to comply would result in harm to them, or any of 
them. Obviously this part of the order was not for the purpose of 
charging the insurance with a lien for the enforcement of the award 
of alimony or support. Plaintiff's complaint did not ask for any 
order concerning insurance. This portion of the court's order, in our 
opinion, was not proper in this case. 

[3] Defendant by assignments of error Nos. 1 and 2 contends that 
the court had no jurisdiction to enter the order because notice was 
not given in accordance with G.S. 50-13.5 (d) (1) and G.S. 50-16.8 (e), 
the former requiring five days' notice on a motion for custody and 
the latter requiring five days' notice before an order for alimony 
pendente lite can be issued, and that the order as signed is, there- 
fore, null and void. On the facts of this case this contention is with- 
out merit. The first hearing was held on 26 February 1969 in Lex- 
ington and, as  appears from the record, defendant was served on 22 
February 1969. This notice obviously does not comply with the five- 
day statutory requirement. However, the record indicates that the 
court gave opportunity for either party to be heard the next week 
and did in fact hold another hearing, more than one week later, on 
13 March 1969 in Statesville, North Carolina, which was attended 
by counsel for defendant. The order was signed on 14 March 1969 
by Judge McConnell, the day after the second hearing. The defend- 
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ant  had 14 days' notice, including Saturdays and Sundays, before 
the second hearing was held and 15 days' notice before the order was 
signed. In Barnwell v. Barnwell, 241 N.C. 565, 85 S.E. 2d 916 (1955)' 
the facts are very similar to the case now before us. The Court in 
Barnwell entered an order on 18 May 1954 requiring defendant to 
pay subsistence and counsel fees pendente lite. In October it was 
shown by affidavit that defendant had failed to comply with the 
order, and an order to show cause why defendant should not be held 
in contempt was entered. Defendant argued that the order of 18 
May was invalid because he had not been given notice. This lack of 
notice was admitted by plaintiff's counsel. It was also admitted that 
neither defendant nor his counsel had been present when the order 
was signed. The judge declined to hold the defendant in contempt 
but intimated that the plaintiff might make a new motion for tempo- 
rary subsistence and counsel fees, which plaintiff did. Notice of that 
motion was reduced to writing, signed by the judge and accepted 
in writing by the defendant. On 2 December 1954 all the parties, 
with counsel, appeared before the court pursuant to the new mo- 
tion. Defendant objected to the hearing on the ground that notice 
was without authority of law and therefore void. The objection was 
overruled and defendant excepted. On t.he facts found, defendant 
was ordered to pay $25 weekly for support of plaintiff and her in- 
fant child and the additional sum of $50 for counsel fees. Defend- 
ant excepted and appealed. He argued that the order appealed from 
was void because i t  was entered while the previous order of 18 May 
was in force. The Court in Barnwell stated: 

"The defendant's position is untenable. The original order was 
entered in May without notice to the defendant. This was con- 
clusively established by judicial admission of the parties. 
Therefore the order was void. (Two citations omitted.) Judge 
Whitmire properly treated i t  as a nullity upon challenge by the 
defendant. True, no formal order was made adjudicating that 
the order was void, but the omission is inconsequential and may 
be remedied nunc pro tunc. It is so ordered. The record stipu- 
lates that the latter order was entered after 'due and proper 
notice' to tlhe defendant. The hearing will be upheld." 

The order was affirmed after modification t,o declare the order of 18 
May a nullity. 

In  the case at bar both defendant and his counsel attended the 
first hearing. Notice was given a t  the first hearing of the further 
opportunity to be heard the next week and, since the record is not 
clear, it ma.y be inferred from the order that counsel for defendant 
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was present at  the second hearing. The only order entered to this 
date was signed the day after the second hearing, of which defend- 
ant had sufficient notice. The order in question was properly entered. 
Judge McConnell's notice of a further hearing, and defendant's 
counsel's subsequent attendance, was more than sufficient notice to 
enable defendant to present any further evidence he desired. 

Defendant's assignment of error No. 3 is addressed to the refusal 
of the court to hear the testimony of the four minor children, who 
were tendered by defendant. 

141 Counsel for defendant twice requested the court to hear the 
testimony of the children and the court refused both times. This 
was error. The case of Spears v. Snell, 74 N.C. 210 (1876), estab- 
lished the right for a child to have his testimony heard. The Su- 
preme Court said: 

"We think the boy was a competent witness, and ought to have 
been examined in that character. Indeed, we think, being the 
party mainly concerned, he had a right to make a statement to 
the court as to his feelings and wishes upon the matter, and 
that this ought to have been allowed serious consideration by 
the court, in the exercise of its discretion, as to the person to 
whose control he was to be subjected." 

The Spears case was cited with approval in I n  Re Gibbons, 247 
N.C. 273, 101 S.E. 2d 16 (1957). In Gibbons the Court stated: 

"There is nothing in the findings of fact to indicate that  Judge 
Carr gave any consideration to the wishes of this ten-year old 
boy as to the person to whose custody he was to be given, 
though under the facts here the boy, being the party mainly con- 
cerned, had a right to have his wishes and feelings taken into 
especial consideration by the judge in awarding his custody. It 
seems that the learned Judge felt so 'cramped by his opinion 
that  in law' the respondent had a primary right to the custody 
of the boy, that he overlooked the interest and welfare of the 
boy. This was error." 

These two cases leave no doubt that a child has a right to have 
his testimony heard. It is still, however, within the discretion of the 
trial judge as to the weight to be attached to such testimony. 3 Lee, 
N.C. Family Law (1963), § 224; Hinkle v. Hinkle, 266 N.C. 189, 
146 S.E. 2d 73 (1966) ; James v. Pretlow, 242 N.C. 102, 86 S.E. 2d 
759 (1955). 
[5] Defendant's assignment of error No. 5 questions the court's 
authority to change the custody of two of the children when de- 
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fendant was found by the court to be a fit and proper person to 
have custody and control of the children. Defendant cites no au- 
thority for this position. When there has been a finding that both 
parents are fit and suitable to have custody, the judge's order is con- 
clusive when supported by evidence. See Wilson v. Wilson, 261 N.C. 
40, 134 S.E. 2d 240 (1964). This assignment of error is overruled. 

161 Defendant's assignment of error No. 6 challenges the amount 
awarded as counsel fees as excessive. Such an award comes within 
the discretion of the trial judge and will not be disturbed in the ab- 
sence of an abuse of discretion. See Stadiem u. Stndiem, 230 N.C. 
318, 52 S.E. 2d 899 (1949). There is no evidence that plaintiff has 
any separate estate. There is evidence that she had consulted her at- 
torneys prior to leaving the home. We do not deem the fee beyond 
the defendant's ability to pay from the evidence presented. We find 
no abuse of discretion. 

[7] By assignment of error No. 7 defendant contends that the 
amount ordered for maintenance and support was excessive and con- 
trary to the evidence of defendant's ability to pay. This is another 
area which falls within the sound discretion of the trial judge. This 
is not a final order. From the evidence, we cannot say that there is 
abuse of discretion. See Schloss v. Schloss, 273 N.C. 266, 160 S.E. 
2d 5 (1968)' and cases there cited. This assignment of error is over- 
ruled. 

181 Defendant's assignments of error Nos. 9 and 10 question the 
court's authority to provide for the furnishing of the residence where 
plaintiff resides and the payment of all debts as of 14 March 1969. 
There can be no question as to a husband's duty to support his wife. 
See Wilson v. Wilson, supra. The court found as a fact that the 
home presently occupied by plaintiff was not completely furnished. 
Furnishing a house for his wife and children is within the purview 
of a husband's duty of support. However, we hold that in this case 
the judge should have fixed a definite dollar amount for the hus- 
band to expend for this purpose. 

[9] The provision for the payment of debts contemplates payment 
only to 14 March 1969, the date of t.he order. This payment is not 
disassociated from the defendant's duty of support. See generalIy 2 
Lee, N.C. Family Law (1963)) Chapter 14, Support and Family Ex- 
penses. This assignment of error is overruled. 

1101 Although the quest,ion is not raised on this appeal, we note 
that the order does not comply with the provisions of G.S. 50-13.4(e) 
and G.S. 50-16.7(a). The former requires that  "[iln every case in 
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which payment for the support of a minor child is ordered and ali- 
mony or alimony pendente lite is also ordered, the order shall sep- 
arately state and identify each allowance.", and the latter requires 
that "[ i ln every case in which either alimony or alimony pendente 
lite is allowed and provision is also made for support of minor 
children, the order shall separately state and identify each allow- 
ance." 

For the reasons herein stated the case is remanded for rehearing 
in compliance with this opinion. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE OF NORTH CAROLINA v. JAMES PRANK CULBERTSON AND 

FRED CULBERTSON 

No. GQ20SC45G 

(Filed 22 October 1969) 

1. Indictment a n d  Warran t  8 10- identification of accused - variance 
in name -idem sonans 

Where the surname of the two defendants, who were brothers, was 
spelled "Cuthbertson" in the arrest warrants and in the bills of indict- 
ment, but the surname of the defendants was spelled ''Culbertson" in the 
remainder of the record, including the signature of each defendant on the 
affidavits of indigency, the doctrine of idem sona-m is applicable, and de- 
fendants' motions in arrest of judgment will be denied. 

2. Fbbbery 8 4- armed robbery - nonsuit 
In  a prosecution for armed robbery, evidence of defendants' guilt held 

sufficient to be submitted to the jury. 

3. Criminal La,w 9 95-- evidence competent f o r  restricted purpose - 
d u t y  of trial court  - instructions 

Absent a special request, the trial court is not required to  restrict the 
admission of evidence offered for impeachment purposes or t o  instruct the 
jury as  to the effect of testimony offered for impeachment purposes. 

4. Criminal L a w  8 163- assignment of e r ror  t o  t h e  charge 
An assignment of error to the charge must be based on a proper excep- 

tion. 

5. Criminal L a w  9 4- armed robbery - pistol connected with crime - admissibility 
Where witness in armed robbery prosecution testified on direct exami- 
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nation that the pistol proffered as  an exhibit by the State was the pistol 
the defendants "held" on him, the pistol was properly admitted in evi- 
dence even though the witness stated on cross-examination that he could 
not positively identify the pistol. 

6. Criminal Law 5 84- admission of search war ran t  i n  evidence 
Defendants in armed robbery prosecution were not prejudiced by the 

admission in evidence of the search warrant used to search the automobile 
in which the robbery shotgun was discovered. 

7. Oriminal L a w  § 16% motion to str ike evidence - instructions to 
jury t o  disregard evidence 

Where the trial court allows the defendant's motion to strike the answer 
of a witness, failure of the court to instruct the jury not to consider the 
answer of the witness is harmless when the record discloses that the 
jury must have understood that the witness' answer was to be disregarded 
a s  evidence in the case. 

8. Criminal L a w  § 1 6 s  assignment of e r ror  to evidence -proper 
exceptions 

In  armed robbery prosecution, question on appeal relating to victim's 
identification of the defendants in the sheriff's office is held not properly 
presented where the only exception to such evidence appeared under the 
assignments of error. 

9. Criminal Law 8 89; Witnesses 8 5- corroborative evidence - 
admissibility 

Evidence which tends to corroborate a party's witnesses is competent 
and is properly admitted upon the trial for that purpose, even though 
otherwise incompetent. 

10. Criminal Law §§ 60, 61- evidence of footprints- tire tracks 
Evidence of footprints and tire tracks found a t  the scene of a crime is 

competent, and the probative force, if any, of such evidence is for the 
jury. 

11. Criminal L a w  § 89- impeachment testimony - discrediting alibi 
witness 

In a prosecution of two brothers for armed robbery, testimony of the 
officer who sought to arrest defendants that the defendants' father had 
stated to him on the night of the robbery, in reply to his questions a s  to the 
whereabouts of the sons, that he did not know where they were and that 
"they have been in so much trouble that I have got tired of looking for 
them," held competent to impeach the father's testimony that one of his 
sons was a t  home on the night of the robbery. 

APPEAL by defendants from B e d ,  S.J., 5 May 1969 Criminal 
Session of Superior Court held in UNION County. 

Defendants were charged in separate bills of indictment with the 
felony of armed robbery. 
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Defendants, who were indigent, were each represented a t  the trial 
and on this appeal by court-appointed counsel. 

Upon pleas of not guilty, trial was by jury, and the verdict was 
guilty. 

From judgment of imprisonment,, each defendant appealed to the 
Court of Appeals. 

Attorney General Robert iMorgan and Assistant Attorney Gen- 
eral Millard R. Rich, Jr., for the State. 

Robert L. Huffman for defendant James Frank Culbertson. 

Robert B. Clark for defendant Fred Culbertson. 

MALLARD, C.J. 

[I] Defendants, although represented by different attorneys, filed 
a joint brief. Defendants are brothers. In the warrants upon which 
they were arrested and also in the bills of indictment upon which 
they were tried, the last name of the defendants was spelled "Cuth- 
bertson." In the remainder of the record, including the signatures 
of each defendant on the affidavits of indigency, the last name of 
the defendants was spelled "Culbertson." The defendants were tried 
under the bills of indictment without challenging the way the name 
is spelled, and they do not a t  this time specifically refer to the spell- 
ing of the last name. However, in view of defendants' motions in 
arrest of judgment, we deem i t  proper to advert to this fact and 
hold that the doctrine of idem sonans is applicable. In  the case of 
State v. Vincent, 222 N.C. 543, 23 S.E. 2d 832 (1943), the Court said: 

"The term 'idem sonans7 means sounding the same. Here, the 
two names, (Vincent' and 'Vinson,' sound almost alike. No 
point was made of the variance, if such i t  be, on the trial, and, 
of course, the defendant will not now be heard to say that his 
real name is 'Furgerson.' He  was tried under the name of Vin- 
cent, without objection or challenge, and sentenced under the 
same name. There being no question as to his identity, he may 
retain the name for purposes of judgment." 

121 The evidence for the State tended to show that on the 18th 
day of November 1968 the two defendants, James Frank Culbertson 
(James) and Fred Culbertson (Fred) entered the store owned and 
operated by the witness Lynn Crook a t  about 7:30 p.m. Lynn Crook, 
George Hegge and Maurice Trull were present in the store a t  the 
time the defendants entered. The defendant James had the .22- 
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calibre pistol which was introduced into evidence and pointed i t  a t  
Lynn and told him, "We're serious. We will kill you. . . . We want 
all your money." Lynn Crook further testified, "I gave them the 
money because they said they would kill us." The defendants had 
stockings pulIed over their faces which partially obscured the view 
of the defendants' facial characteristics. The defendants took a shot- 
gun that Hegge had brought for Lynn Crook to sell and $150 in 
cash from Lynn Crook. 

James did not testify and offered no witnesses. Fred offered tes- 
timony tending to show that on this occasion he and James were a t  
the home of their parents in Polkton, North Carolina, and did not 
leave their home that night nor commit the robbery. Defendants' 
brother, Robert Culbertson, Jr., testified as a witness for Fred that 
the .22 pistol and .410 shotgun-.22 rifle combination introduced into 
evidence by the State, and which were identified as the pistol used 
by James in the robbery and the gun owned by Hegge, were pur- 
chased by him for $25 a t  a poolroom in Monroe from a man he had 
never seen before and had not seen since. He further testified that 
the weapons were kept by him in his red convertible automobile. 

There was ample evidence to require submission of the case to 
the jury, and the judge properly overruled the motions for nonsuit. 

I s  should be observed that in defe~dants'  brief the references to 
the pages in the record where the assignments of error and excep- 
tions are supposed to be found are, in the main, incorrect. The State 
in its brief points out apparent confusion in the record proper in the 
following language: "The Record on appeal is confusing because 
the State's evidence is printed together even though some testimony 
was obviously offered by the State after the defendant rested." 

Defendants contend that the court committed error because i t  
failed to instruct the jury that certain testimony of Officers Norton 
and Dutton was being received for impeachment purposes. The nar- 
rative of this testimony comes in the record before the testimony of 
Robert Culbertson, Jr., and Robert Culbertson, Sr., but from the 
colloquy between counsel for the defendants and the court, i t  ap- 
pears from the record that both of the Culbertsons had already tes- 
tified. In connection therewith, the following occurred: 

"MR. CLARK: I feel that i t  is improper under these circum- 
stances, since the only reason I can see for them offering these 
witnesses is for the purpose of impeaching Culbertson's testi- 
mony. 

COURT: That is one purpose. 
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MR. CLARK: I don't feel like they could offer to any other 
purpose. 

COURT: If you want instruction on it,, if you will give me 
your reasons for it, I will instruct the jury that they will con- 
sider i t  only for tshe purpose of impeaching him. Of course, the 
court in its discretion can let the jury come back in." 

131 Counsel for the defendants did not request that this evidence 
be limited to the purpose of impeachment and did not request the 
court to instruct the jury as to the effect of evidence tending to im- 
peach the testimony of a witness. Absent such a request, i t  was not 
error to fail to restrict the testimony and to fail to instruct t.he 
jury as to the effect of evidence received for impeachment pur- 
poses. The rule with respect to the admission of evidence for a re- 
stricted purpose is stated in 7 Strong, N.C. Index 2d, Trial, § 17, 
where i t  is said: 

"The general admission of evidence competent for a restricted 
purpose will not be held reversible error in the absence of a re- 
quest a t  the time that its admission be restricted." 

[4] Assignments of error numbered 66, 67, 68, 69 and 70 are to 
portions of the charge of the court. When the charge is considered 
as a whole, no prejudicial error is made to appear. In  addition, the 
assignments of error relating thereto are not based on proper excep- 
tions. The exceptions to the charge appear only under the purported 
assignments of error. "The assignments of error must be based on 
exceptions duly noted, and may not present a question not embraced 
in an exception. Exceptions which appear nowhere in the record ex- 
cept under the purported assignments of error will not be considered.'' 
1 Strong, N.C. Index 2d, Appeal and Error, § 24. 

[S] The witness Lynn Crook testified on direct examination that 
the pistol introduced into evidence was the pistol the defendants 
"held" on him. On cross-examination, however, he appears to contra- 
dict this when he stated he could not positively identify the pistol. 
Defecdants excepted and assigned as error the admission of the pistol. 
Under these circumstances, the court did not commit error in admit- 
ting the pistol in evidence. 

[6] The search warrant used to search the automobile of Robert 
Culbertson, Jr., which resulted in the officers obtaining possession of 
the shotgun owned by Hegge and taken by the defendants during 
the robbery, was introduced into evidence over defendants' objec- 
tion. Defendants do not cite any authority for their contention that 
its admission was error. The search warrant was not included as a 
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part of the record on appeal. No prejudicial error is made to appear 
in connection with its introduction into evidence. 

[7] The defendants assign as error the failure of the court on two 
occasions to instruct the jury not to consider the answer of the wit- 
ness after allowing the motion to strike the answer. We hold that 
the jury must have understood that the answer of the witness was 
not to be regarded as evidence in the case. In 7 Strong, N.C. Index 
2d, Trial, § 16, the applicable rule is stated: 

"Where, immediately upon motion to strike an irresponsive ques- 
tion, the court, in the presence of the jury, allows the motion, 
the fact that the court fails to instruct the jury to disregard the 
answer of the witness will not be held prejudicial error when 
the record discloses that the jury must have understood that  
the answer of the witness was not to be regarded as evidence 
in the case." 

[8] Defendants also contend that the court committed error in 
admitting the testimony of Lynn Crook concerning the identification 
of James Frank Culbertson a t  the office of the Sheriff of Union 
County. We do not agree. The witness Lynn Crook testified, without 
objection, that the two defendants were the ones who robbed him. 
The witness Lynn Crook testified, upon cross-examination by each 
of defendants' attorneys, without objection, that he identified James 
Frank Culbertson and Fred Culbertson from seeing the defendants 
in his store, and in court; that he later saw them on separate occa- 
sions; and that he knew them in the sheriff's office after being called 
to come there for the purpose of identifying defendants. No objection 
was made or exception taken to this questioning which was done in 
an apparent effort of the attorneys for defendants to attack the 
credibility of the witness and impeach his testimony. No motion was 
made to strike this testimony elicited on cross-examination by the 
defendants. These assignments of error are not supported by excep- 
tions. The only exceptions in the record to the testimony relating to 
the identity of the Culbertsons in the sheriff's office appear under 
the assignments of error. This is not sufficient to present properly 
the question sought to be presented. See State v. Williams, 274 N.C. 
328, 163 S.E. 2d 353 (1968) ; 7 Strong, N.C. Index 2d, Trial, § 15. 

[9] The defendants also assign as error the admission of certain 
evidence which tended to corroborate the testimony of the witnesses. 
These assignments of error are overruled. The rule with respect 
thereto is stated in 7 Strong, N.C. Index 2d, Witnesses, $ 5, as fol- 
lows: 

"Evidence which tends to corroborate a party's witnesses is 
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competent, and is properly admitted upon the trial for t.hat 
purpose, even though otherwise incompetent. . . ." 

"The admission of corroborative evidence rests largely in the 
discretion of the trial court to keep its scope and volume within 
reasonable bounds." 

The defendants have assignments of error based on exceptions 
to the admission of and failure to strike testimony of the witnesses 
relating to where the gun and pistol were found. We hold that such 
evidence was competent. 

1101 Defendants also complain that the court committed error in 
permitting the State's witness to testify concerning footprints and 
tire tracks found near the store where the robbery occurred. Evi- 
dence of footprints and tire tracks found a t  the scene of a crime are 
competent. The probative force, if any, of such evidence is for the 
jury. State v. Brown, 263 N.C. 327, 139 S.E. 2d 609 (1965) ; State 
v. Rogers, 233 N.C. 390, 64 S.E. 2d 572 (1951) ; State v. Warren, 
228 N.C. 22, 44 S.E. 2d 207 (1947); 5 Strong, N.C. Index 2d, Lar- 
ceny, s 7. 

State's witness Lynn Crook testified that a t  the time of the rob- 
bery James had on a "red banlon sweater" or a '(red shirt." The 
witness Hegge testified that James, a t  the time of the robbery, had 
on a "red long sleeved banlon knit shirt." Simpson testified that he 
(Simpson) operated a general merchandise store which was located 
seven or eight miles from Lynn Crook's store. On the evening of 18 
November 1968, James and Fred came to his store in a red con- 
vertible, and James purchased from him a box of .410-gauge shells 
and a box of .22-calibre cartridges. 

We do not think, as contended by defendants, that the court 
committed prejudicial error in permitting the State's witness Simp- 
son to testify that Deputy Sheriff Dutton, the day after the rob- 
bery, found a red shirt "laying in the side ditch" near the point 
where he told Mr. Dutton he had seen the defendants park the red 
convertible after James had purchased ammunition. This witness on 
cross-examination testified that, "I did not see this shirt lying in 
the ditch." The admissibility of such evidence was a question of law 
for the court; the probative force thereof, if any, was for the jury. 

[I11 Deputy Sheriff Dutton testified that when he went to the 
home of defendants with the warrant for their arrest, the father of 
the defendants said, in reply to his question as to the whereabouts 
of defendants: 



334 IN THE COURT OF APPEALS 

"Mr. Officert I don't know where them boys of mine is half the 
time." He said, "They have been in so much trouble that I have 
got tired of looking for them." Said, "Just take him on and lock 
him up." 

Defendants assign as error the failure of the court, upon motion, 
to strike the above testimony. We hold that the mere statement of 
the father telling the officers that he did not know where Fred was 
and that "(t)hey have been in so much trouble that I have got 
tired of looking for them" is not prejudicial error in this case. The 
father, Robert Culbertson, Sr., testified for the defendant Fred Cul- 
bertson and in doing so offered testimony in support of the alibi of 
Fred, that he was at  home the night of the robbery. The record is not 
clear whether the statement complained of was made by the witness 
before or after Robert Culbertson, Sr., had testified. We hold that 
whether made before or after he testified, the statement complained 
of was competent for the purpose of impeaching the defendants' 
witness, Robert Culbertson, Sr. No request was made to limit i t  for 
such purpose. 

We have carefully considered all of defendants' other assign- 
ments of error that are properly presented on this record and find 
no error which we think is prejudicial to the defendants. 

No error. 

MORRIS and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. JEROME PASCHAL 

No. 6912SC473 

(Filed 22 October 1969) 

1. Criminal L a w  g 104- motion f o r  nonsuit - consideration of evi- 
dence 

Upon motion for nonsuit, the evidence is to be considered in the light 
most favorable to the State, and the State is entitled to have the benefit 
Of every reasonable inference to be drawn therefrom. 

2. Criminal L a w  § 106- motion f o r  nonsuit - sufficiency of circum- 
s tant ial  evidence 

If a motion for nonsuit challenges the suaciency of circumstantial evi- 
dence, the question for the court is whether a reasonable inference of 
defendant's guilt may be drawn from the circumstances. 
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3. Automobiles §§ 66, 113- manslaughter -identity of driver - 
sufficiency of evidence 

In  this prosecution for manslaughter resulting from a collision which 
occurred while defendant's car was being pursued by two police cars, the 
State's evidence of defendant's identity as the driver of the pursued auto- 
mobile is held sufficient for submission of the case to the jury, where it 
tends to show that defendant's automobile collided violently into the side 
of another automobile, that defendant was found pinned beneath the 
steering wheel moments after the collision, and that the person who de- 
fendant contended was driving was found wedged in the right front seat 
with the hood on the right side protruding through the windshield into 
his neck, a reasonable inference from the evidence being that the bodies 
of the occupants of defendant's automobile were immediately affixed in 
the wreckage by the impact in substantially the same position they occu- 
pied immediately before the collision. 

4. Automobiles 66, 113- manslaughter - identity of driver - 
conflicting evidence - jury question 

In  this prosecution for manslaughter growing out of an automobile 
collision, conflict in evidence of the State and of the defendant as  to who 
was driving defendant's automobile a t  the time of the collision presented 
a question for the jury. 

5. Automobiles §§ 45, 11% manslaughter - speed of car 1 % miles 
prior t o  accident - admissibility 

I n  this manslaughter prosecution resulting from a n  automobile collision 
which occurred while defendant's automobile mas being pursued by two 
police cars, the trial court properly admitted testimony by the pursuing 
police officers as  to  the speed of defendant's automobile approximately 
one and one-half miles from the point of the collision. 

6. Criminal Law § 117- instructions - credibility of witnesses 
I n  this manslaughter prosecution, the trial court properly instructed 

the jury regarding the credibility of witnesses. 

7. Automobiles § 114; Criminal Law § 11% instructions - cir- 
cumstantial evidence 

In  this manslaughter prosecution growing out of an automobile collision, 
the jury was sufficiently instructed on circumstantial evidence where the 
court explained the nature of circumstantial evidence, how it  was to be 
weighed and that defendant should be acquitted unlesa the evidence was 
clear, convincing and conclusive and excluded all doubt that  defendant 
was the driver of the automobile a t  the time of the collision. 

8. Criminal Law 166- abandonment of assignments of e r ror  
Assignments of error a re  deemed abandoned where no reference, argu- 

ment or citation relating thereto is brought forward in the brief. Rule of 
Practice in the Court of Appeals No. 28. 

APPEAL by defendant from Bickett, J., 19 May 1969 Regular 
Criminal Session of Superior Court of CUMBERLAND County. 
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The defendant was charged in four separate bills of indictment 
with manslaughter. The cases were consolidated for trial and the 
defendant entered a plea of not guilty in each case. 

I t  was stipulated at  the trial that the death charged in each in- 
dictment resulted from personal injuries received and sustained as 
a result of a collision between the defendant's 1968 Chevrolet auto- 
mobile and a 1967 Renault automobile a t  approximately 9:30 P.M., 
5 November 1968, a t  or near the intersection of Kensington Circle 
and Ramsey Street in the City of Fayetteville. 

Fayetteville police officer Ernest McCoy testified for the State 
that  he saw the defendant's automobile exit from the parking lot of 
Vick's Drive-In minutes before the accident. The automobile turned 
north on Hillsboro Street a t  a high rate of speed, "fish-tailing," 
squealing tires and making a loud roar. Officer McCoy turned on 
his blue light and siren and gave chase. The automobile continued 
down Hillsboro Street for approximately 2/10 of a mile, att.aining, 
in the opinion of the officer, a speed of 60 miles per hour. It then 
turned right on Chance Street and proceeded approximately 4/10 
of a mile to Ramsey Street where i t  turned left and proceeded north 
about a mile to the intersection of Ramsey Street and Kensington 
Circle where i t  collided with a 1967 Renault automobile which was 
in the process of turning left from Ramsey Street onto Kensington 
Circle and across the path of the defendant's automobile. In  Officer 
McCoy's opinion, his police car was travelling in excess of 100 miles 
per hour on Ramsey Street. "I was about, I guess, two hundred feet 
behind the Chevrolet when we came off of Chance Street - and he 
was leaving me. When we came to the crest of the hill, I slowed down 
a little bit because I knew there was a red light on the other side of 
the hill. . . . When I got to the top of the hill the impact had 
already taken place. The cars were still sliding down the side." Ex- 
cept for a period of "possibly one second" when he slowed a t  the 
crest of the hill immediately before the collision, Officer McCoy kept 
the Chevrolet automobile within his vision. During this time the 
automobile proceeded without stopping through three stop signs. It 
swerved and almost hit a truck a t  the intersection of Hillsboro and 
Chance Street. At  no time did the automobile stop or appreciably 
slow down in response to the blue light and siren of the police car. 

Daniel H. DeVane testified that  on the night of the collision he 
was on duty as a police officer for the City of Fayetteville. He went 
t o  Vick's Drive-In in response to a call and as he arrived there he 
saw the defendant's Chevrolet automobile leave a t  a high rate of 
speed. DeVane radioed to Officer McCoy to "stop the blue CheveIle" 
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and he then joined in the pursuit immediately behind Officer Mc- 
Coy's police car. His further testimony corroborated tha t  of Officer 
McCoy. 

Both of the police officers arrivcd immcdiately a t  t l ~ e  scene of the 
collision. The vehicles involved were complctely demolished. The 
pavement was torn up a t  the intersection. The Renault had come to 
rest 115 feet past the interscction snd the Chevrolet had come to 
rest 246 feet from the intersection. Mr. and Mrs. Furman Lee Ennis, 
who had been riding in the Renault, were outside the car and ap- 
peared to be dead. Their bodies were badly mangled. The four oc- 
cupants of the Chevrolet were still inside the car. Officers McCoy 
and Devane positively identified the defendant as the person whom 
they found in the left front seat. The steering wheel was pushed up 
and bent down in his lap, holding him in the car. I-Ie was dressed in 
army fatigues. The pcrson on the right front seat, later identified 
as Wallace Oakman, was wearing civilian clothes. The hood on the 
right side had come through the windshield and was still down in 
Oakman's throat. Thc right front seat was pushing him ont<o the 
dash. The Chevrolet auton~obile had buckct scats with a console 
and gear shift lever separating the two front seats. 

The State also offered the tcstimony of Jimmy Ray Cook who 
testificd that  he witnessed the collision from a service station lot 
250 or 300 feet away. He  observed thc Chevrolet automobile travel- 
ling north on Ramsey Street for approximately three-quarters of a 
mile with the two police cars in pursuit I50 or 200 feet behind it. 
I n  his opinion the Chcvrolct was travelling in excess of 100 miles an 
hour as i t  collided with the Renault. He further testified that  the 
traffic light a t  thc intersection of Ramsey Strcet and Hillsboro 
Street (about 60 to 75 feet south of the intersection where the col- 
lision occurred) was red facing south on Ramsey Street when the 
defendant's car went through it. On cross-examination Cook ad- 
mitted that  he had signed a written statement two days after the 
accidcnt which contained statcmcnts in apparent conflict with his 
testimony. He  insisted, however, that  his testimony was the more 
accurate account of his recollection about the collision. 

It was stipulatcd that  the speed limit along most of the route 
followed by the defendant's autonlobile was 35 miles per hour. It 
was 45 miles per hour a t  thc point of the collision. 

The defendant testified in his own behalf that  on 5 November 
1968 he was a rncmber of the Army stationed a t  Fort Bragg. Just 
after he got off duty that  day he, Wallace Oakman, William H. 
Coleman and Larry Rrowder drove in the defendant's car to the 
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home of defendant's cousin in Fayetteville where they drank some 
wine. About 8:30 P.M. they proceeded to Vick's Drive-In. On the 
way the defendant was given a traffic citation for exceeding a safe 
speed. At Vick's Drive-In the party consumed a six-pack of beer. 
Two of the passengers in defendant's car started some "commotion" 
and they all left as someone went inside to call the police. The de- 
fendant was driving and Wallace Oakman was riding in the right 
front seat. As they were traveling on Murchison Boulevard toward 
Fort Bragg Oakman complained about the defendant's driving and 
reminded him that he had received a traffic citation earlier that eve- 
ning. The defendant thereupon surrendered the steering wheel to 
Oakman and moved to the right front seat. The defendant stated 
"[alfter I gave him the steering wheel, I noticed he was going north 
and I immediately fell asleep. I will say I passed out." The defend- 
ant denied ever getting in the driver's seat again or remembering 
anything further until he awoke some time later in an ambulance. 

Larry Browder, the only pereon in addition to the defendant to  
survive the collision, was in the courtroom a t  the trial but did not 
testify. 

The jury returned a verdict of guilty as to the charges contained 
in all four bills of indictment, and from judgment on the verdict 
imposing active prison sentences the defendant appealed assigning 
error. 

Robert Morgan, Attorney General, William W .  Melvin, Assistant 
Attorney General, and T .  Buie Costen, Staf Attorney, for the State. 

Barrington, Smith & Barrington by Carl A. Barrington, Jr. for 
defendant appellant. 

The defendant does not contend that the State's evidence was 
insufficient to show that the crime of manslaughter was in fact com- 
mitted. He argues, however, that the State failed to offer sufficient 
evidence to prove his identity as the driver of the automobile in- 
volved in the collision and that the court therefore erred in refus- 
ing to allow his motion for judgment of nonsuit made at  the close of 
the State's evidence and renewed a t  the close of all the evidence. 

[I, 21 It is fundamental in ,this State that upon motions for non- 
suit, the evidence is to be considered in the light most favorable to  
the State, and the State is to have the benefit of every reasonable 
inference to be drawn therefrom. State v. Lipscomb, 274 N.C. 436, 
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163 S.E. 2d 788; State v. Goines, 273 N.C. 509, 160 S.E. 2d 469; 
State v. Cook, 273 N.C. 377, 160 S.E. 2d 49; State v. Gutler, 271 
N.C. 379, 156 S.E. 2d 679. If the motion challenges the sufficiency of 
circumstantial evidence, the question for the court is whether a rea- 
sonable inference of defendant's guilt may be drawn from the cir- 
cumstances. "If so, i t  is for the jury to decide whether the facts, 
taken singly or in combination, satisfy them beyond a rcasonable 
doubt that the defendant is actually guilty." State v. Rowland, 263 
N.C. 353, 358, 139 S.E. 2d 661, 665; State v. Coolc, supra. 

131 Two witnesses for the State positively idcntified the defend- 
ant as the person they found pinned beneath the steering wheel in 
a "bucket seat7' moments after the collision. Officcr McCoy was quite 
specific in his identification: "I am absolutely certain that the man 
I pulled out from under the steering wheel was Paschal. I knew there 
was going to be a court case, and I wanted to take a good look a t  
him. I was going to be sure I knew the driver." These same witnesses 
testified that  Oakman, whom the defendant contendcd was driving, 
was wedged in the right front seat with the hood on the right side 
protruding through the windshield and into his neck. There was 
nothing in the evidence to suggest that the wreck here involved was 
the type where a car overturns or spins in such a way as to possibly 
rearrange its occupants. On the contrary, the evidence indicates that 
the front of the ChevroIet collided violently into the side of the 
Renault. From all thc evidence presented a reasonable inference is 
that the bodies of the occupants were immediately affixed in the 
wreckage by the impact in substantially the same position they oc- 
cupied immediately bcfore the collision. To hold othcrwise would be 
to completely disregard the physical evidcnce. 

The civil case of Parker v. W7ilson, 247 N.C. 47, 100 S.E. 2d 258, 
involved a collision where the bodies of the occupants were wedged 
in the wreckage in a manner similar to those of the defendant and 
Oakman in this case. There Parkcr, J. ( n ~ w  C.J.), made the follow- 
ing observations a t  247 N.C. 47, 53, 54, 100 S.E. 2d 258, 262, 263: 

"When the automobile struck thc trce a t  tremendous speed, and 
thc front seat was brought forward almost as far as it could 
possibly go, and thc back seat was pulled loose and thrown up 
against thc windshield on top of the occupants of the front seat, 
i t  would seem that thcre was no opportunity for the occupants 
of the front seat to have changed the position in which they 
werc sitting immediately prior to the crash. It would further 
seem that the crash hurlcd Donald Wilson's head partially out 
of the windshield on the right sidc and with his head in that 
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position his body could not have changed from the position i t  
was in immediately prior to the collision with the tree. It 
would seem that all the evidence tends to show that Bonnie 
Patrick was driving the automobile a t  the time of the fatal 
wreck." 

141 It is true that the defendant's hestimony created a conflict in 
the evidence. However, this was a matter for the jury to solve and 
the jury obviously accepted the version of the State. State v. Turber- 
ville, 239 N.C. 25, 79 S.E. 2d 359. 

151 The defendant challenges the testimony of the police officers 
as  to the speed of defendant's car along Hillsboro Street approxi- 
mately one and one-half miles from the point of the collision, con- 
tending that this evidence was too remote in time and distance to 
have been relevant. This contention is without merit. The manner 
and speed in which the automobile was operated from the moment 
i t  left Vick's Drive-In until the instant of the collision describes a 
continuous unbroken attempt by the driver to avoid the pursuing 
officers irrespective of the consequences. To restrict evidence in such 
a case to the time immediately preceding the impact would be an 
unreasonable limitation. See State v. Bridgers, 267 N.C. 121, 147 
S.E. 2d 555; State v. Leonard, 195 N.C. 242, 141 S.E. 736. 

[6] The defendant's third and fourth assignments of error relate 
to the court's charge to the jury. He contends that the jury was not 
adequately instructed regarding the credibility of witnesses. The 
record indicates His Ilonor clearly instructed the jury that it was 
the sole judge of the credibility of witnesses and could believe all, a 
part, or none of what a witness said. 

171 The defendant also contends that the court did not sufficiently 
define and instruct the jury on circumstantial evidence. This conten- 
tion is not supported by the record. The court explained to the jury 
the nature of circumstantial evidence, how i t  was to be weighed, 
and that unless i t  was clear, convincing and conclusive and excluded 
all doubt that the defendant was the driver of the car a t  the time 
of the collision he should be acquitted. Furthermore, the court 
charged that standing alone circumstantial evidence would not jus- 
tify an identification. The charge was favorable to the defendant. 
Absent a request, no further instructions were necessary. State v. 
Bridgers, supra; State v. Stevens, 244 N.C. 40, 92 S.E. 2d 409; State 
v. Flynn, 230 N.C. 293, 52 S.E. 2d 791; 3 Strong, N.C. Index 2d, 
Criminal Law, 5 113. 

[8] The defendant's remaining assignments of error are deemed 
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abandoned since no reference, argument or citation relating thereto 
is brought forward in the brief. Rule 28, Rules of Practice in the 
Court of Appeals; State v. Pulley, 5 N.C. App. 285, 168 S.E. 2d 62. 

In the t,rial below, we find no error. 

No error. 

CAMPBELL and PARKER, J,T., concur. 

OLIVER B. RACINE v. FREDERICK D. BOEGE 

No. 6912SC458 

(Filed 22 October 1069) 

1. Trial § 21- nonsuit - consideration of evidence 
On motion to nonsuit, all the evidence which tends to support plain- 

tiff's claim must be taken as  true and must be considered in the light 
most favorable to him, resolving all contradictions and discrepancies in 
his favor and giving him the benefit of every reasonable inference which 
may legitimately be drawn therefrom. 

2. Automobiles g 16-- law of the road - vehicles traveling in same 
direction 

The relative duties automobile drivers owe one another when they are 
traveling along a highway in the same direction are governed ordinarily 
by the circumstances in each particular a r e .  

3. Automobiles § 56- rear-end collision - evidence of negligence - 
nonsuit 

Although the mere fact of a collision with a vehicle ahead furnishes 
some evidence that the following motorist was negligent, this rule is by 
no means to be mechanically applied in evcry rear-end collision case; 
whether there is sufficient evidence of negligence to carry that issue to 
the jury must still be determined by all of the unique circumstances of 
each individual case, the evidence of a rrar-end collision being but one of 
those circumstances. 

4. Negligence 29- sufficiency of evidence of negligence- nonsuit 
I f  all of the evidence, even when considered in the light most favorable 

to the plaintiff, negatives any actionable neqligence on the part of de- 
fendant, or if the evidence still leaves thc qurstion of defendant's ncgli- 
gence as  a matter of mere speculation and conjecture, nonsuit is proper. 

5. Automobiles § 56- rear-end collision - fog - exceeding safe speed 
- nonsuit 

In  an action to recover damages for personal injuries sustained by 
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plaintiff when the automobile in which he was riding as a passenger 
was struck in the rear by a pickup truck operated by defendant, the cob 
lision occurring in early morning in a fogbank so thick that visibility had 
been reduced almost to zero, plaintiff's evidence is held sufficient to sup- 
port an inference that a t  the time of the collision defendant was driving 
a t  a speed greater than was reasonable and prudent under the conditions 
then existing, there being evidence that defendant was driving at  a speed 
in excess of 25 miles per hour notwithstanding he had penetrated approxi- 
mately 1,000 feet into the fogbank. G.S. 20-141(a), G.S. 20-141(c). 

APPEAL by plaintiff from Canaday, J., 12 May 1969 Civil Ses- 
sion of CUMBERLAND Superior Court. 

This is a civil action to recover damages for personal injuries 
sustained when the Plymouth station wagon in which plaintiff was 
riding as a passenger was struck in the rear by a Chevrolet pickup 
truck owned and driven by defendant. The collision occurred in a 
heavy fog about 6 a.m. on the morning of 9 December 1967 while 
both vehicles were traveling northwardly on Interstate Highway 95 
in the City of Fayetteville, N. C. At the scene 1-95 has two lanes 
for northbound and two for southbound traffic, with the northbound 
and southbound traffic lanes being divided by a grass median. Im- 
mediately east of the easternmost, or outside, traffic lane for north- 
bound traffic there is a grass shoulder. The highway is approximately 
straight, level, and is unobstructed. The posted speed limit was 65 
miles per how. 

Plaintiff alleged his injuries were proximately caused by the 
negligence of defendant in driving a t  a speed greater than was rea- 
sonable and prudent under the existing circumstances, in failing to 
reduce his speed when faced with the special hazard created by the 
fogbank, in following too closely, and in failing to keep a proper 
lookout and failing to keep his vehicle under proper control. 

Defendant answered, denying he was negligent, and alleging 
that a t  the time and place of the collision the highway had been 
completely covered by a thick fog which was so dense as to make 
i t  impossible to see more than a few feet ahead; that immediately 
after being suddenly confronted by the fogbank, he rapidly de- 
creased speed and was then suddenly confronted with the rear of 
the station wagon, which was either stopped or moving very slowly 
in the outside northbound lane directly in the path of defendant's 
truck; that he immediately applied the full force of his brakes, but 
was unable to stop before colliding with the rear of the station 
wagon. Defendant further alleged that until he had entered into the 
fogbank there was no warning or indication that such existed or 
that he would be suddenly confronted with a fog almost completely 
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obscuring his vision, and pleaded that the collision was unavoidable 
and occasioned by a,n act of God. 

At the trial plaintiff testified in substance: At  about 6:15 in 
the morning of 9 December 1967 he was riding as a passenger in 
the station wagon which was being driven by his stepson, who had 
since died from causes unrelated to the accident. They were travel- 
ing north on the outside northbound lane of 1-95. When they saw 
the fog, he told his stepson to "pull over and we will wait until i t  
rises." Thcy were going about 30 miles per hour when they first got 
into the curtain of fog. Thc station wagon slowed to 20 or 25 miles 
per hour and started turning off the traveled portion of the high- 
way onto the grass shoulder. When they were partially off of the 
traveled portion of 1-95 and half on the grass, the left rear of the 
station wagon was struck by the front of defendant's truck, injur- 
ing the plaintiff. It was daytime, and the station wagon did not have 
any lights on a t  the time. Plaintiff also testified: "We could sec the 
pavement before we hit the fog. After we hit the fog we couldn't see 
nothing then. We were in the fog when he hit us." Plaintiff also tes- 
tified that  when they got into the fog they imrncdiately began to 
slow down and were not vcry far into the fog when they wcrc hit. 
Plaintiff did not a t  any time see defendant or his truck or  hear any 
noise before the collision. 

Two police officers, who had investigated the collision, also testi- 
fied for the plaintiff. E. G. Brown, one of these police officers, testi- 
fied in substance: He  and Officer McAlister were in their patrol car 
a t  a filling station when a passing motorist. informed them of the 
accident. They went to investigate the wreck a t  approximateiy 
6:05 a.m. As they drove to the scene of the accident, visibility on 
1-95 was pretty good until they reached the Cape Fear River bridge. 
As they got onto the south side of the bridge, they hit a heavy fog- 
bank and the curtain of fog continued some 2,000 feet north and 
beyond the bridge. As they got onto the bridge, visibility dropped 
85 percent. The fog was like as if "you would pull a curtain down 
in front of you." As the patrol car entered the fogbank, i t  was trav- 
eling approximately 60 miles per hour and irnrnediatcly slowed to 
about 10 miles per hour. The sccne of the accident was approxi- 
mately 1,000 feet north of the Cape Fear River bridge. They were 
"right on" the station wagon before they saw it. At  the scene of the 
collision, the roadway was straight and level and the only obstruc- 
tion a t  the time was the thick fogbank. The first vehicle they came 
to was the station wagon, which was completely off of the pavcment 
on the right-hand shoulder of the road. Defendant's truck was also 
off the pavement dircctly north of the station wagon. Some 25 or 30 
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feet north of the station wagon, still sitting on the pavement, was a 
tractor trailer. The left rear of the station wagon was damaged. 
There was debris on the pavement just south of the station wagon. 
Officer Brown saw no tire marks or skid marks. The right front and 
the rear of defendant's truck were damaged. The officers determined 
there were three vehicles involved in the collision in the northbound 
lane, and defendant's pickup truck had been struck in the rear by 
the tractor trailer. The driver of the station wagon told Officer 
Brown "they had hit the fogbank and had slowed down almost to a 
stop." When the officers arrived a t  the scene, defendant was in process 
of putting out flares. 

Officer McAlister testified there was minor debris, dirt and mud 
on the pavement in the right-hand lane going north, and that he 
would agree with Officer Brown's description of the fogbank; that  
to the south of the Cape Fear River, visibility was 80 to 85 percent 
and "as you went onto the bridge it dropped almost to zero." 

At the close of plaintiff's evidence, the court directed an in- 
voluntary nonsuit and plaintiff appealed. 

Williford, Person & Canaday, by iY. H. Person, for plaint$ ap- 
pellant. 

Anderson, A7imoclcs it Broadfoot, by Henry L. Anderson, for de- 
fendant appellee. 

[I] The sole question presented is whether the trial court erred 
in entering judgment of nonsuit. In passing on this question it is 
elementary that all the evidence which tends to support plaintiff's 
claim must be taken as true and must be considered in the light most 
favorable to him, resolving all contradictions and discrepancies in 
his favor and giving him the benefit of every reasonable inference 
which may legitimately be drawn therefrom. Clarke v. Holman, 
274 N.C. 425, 163 S.E. 2d 783. 

Plaintiff alleged that defendant was negligent in several respects, 
including that he drove his vehicle a t  a speed greater than was rea- 
sonable and prudent under the existing circumstances, in violation 
of G.S. 20-141(a), and that he failed to reduce speed when a spe- 
cial hazard existed, in violation of G.S. 20-141 (c) . Plaintiff presented 
no direct evidence as to the manner in which defendant was operat- 
ing his vehicle a t  the time of the collision; he was himself the only 
eyewitness who testified to the actual collision, and he neither saw 
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nor heard defendant's truck bcfore the collision occurred. There- 
fore, the question before us resolves itself into whether, under all of 
the circumstances of this case, the fact that defendant's truck col- 
lided with the vehicle ahead of i t  provided by itself sufficient evi- 
dence of negligence on the part of the defendant to require submis- 
sion of that issue to the jury. 

12-41 "The relative duties automobile drivers owe onc another 
when they are traveling along a highway in the same direction, are 
governed ordinarily by the circumstances in each particular case." 
Beamnn v. Duncan, 228 N.C. 600, 604, 46 S.E. 2d 707, 710. "Ordi- 
narily the mere fact of a collision with a vehicle ahead furnishes 
some evidence that the following motorist was negligent as to speed, 
was following too closely, or failcd to kcep a proper lookout." Clark 
v. Scheld, 253 N.C. 732, 737, 117 S.E. 2d 838, 842. This is, however, 
by no means an absolute rule to be mechanically applied in every 
rear-end collision case. Whether in a particular case there be suffi- 
cient evidence of negligence to carry that issue to the jury must still 
be determined by all of the unique circumstanccs of each individual 
case, the evidcnce of a rear-end collision being but one of those cir- 
cumstances. Powell v. Cross, 263 N.C. 764, 140 S.E. 2d 393; Dunlap 
v. Lee, 257 N.C. 447, 126 S.E. 2d 62; Clark v. Scheld, supra. If all 
of the evidence, evcn when considered in the light most favorable 
to the plaintiff, negatives any actionable negligence on the part of 
the defendant (as in Jones v. Atkins Co., 259 N.C. 655, 131 S.E. 2d 
371), or if thc evidence when so considered still leaves the question 
of any negligence on the part of the defendant as a matter of mere 
speculation and conjecture (as in Clark v. Scheld, supra), nonsuit 
is proper. 

G.S. 20-141 (a) provides that lL(n)o person shall drive a vehicle 
on a highway . . . a t  a speed greater than is reasonable and pru- 
dent under the conditions then existing." G.S. 20-141(c) provides 
that when special hazards exist by reason of weather or highway 
conditions, "speed shall be decreased as may be necessary to avoid 
colliding with any person, vehicle, or othcr conveyance on or en- 
tering the highway, and to avoid causing injury to any person or 
property either on or off the highway, in compliance with legal re- 
quirements and t,he duty of all persons to use due care." 

151 In the prescnt case, accepting plaintiff's evidence as true, con- 
sidering i t  in the light most favorable to him, resolving any contra- 
dictions and discrepancies therein in his favor, and giving him the 
benefit of every legitimate inference to be drawn therefrom, as we 
are required to do in passing on the correctness of the trial court's 
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judgment of involuntary nonsuit, plaintiff's evidence permits a legit- 
imate inference by a jury that the collision and plaintiff's injuries 
were proximately caused by defendant's negligence in driving his 
truck a t  a speed greater than was reasonable and prudent consider- 
ing the conditions then and there existing. There was evidence of a 
fog so dense that visibility was almost zero. While plaintiff hiinself 
testified they were "not very much" into the fog when the collision 
occurred, the investigating police officer testified that the fog com- 
menced on the south side of the Cape Fear River bridge and the 
collision occurred approximately 1,000 feet north of the bridge. While 
there is some discrepancy in the evidence as to the time the oBcers 
went to the scene to investigate as i t  related to the time the collision 
occurred, one officer testifying they went a t  6:05 a.m. and plaintiff 
himself testifying the collision occurred a t  6:15 a.m., it is a legiti- 
mate inference that the officers arrived on the scene very shortly 
after the collision occurred and that in the meantime there had been 
no material change in the location or physical characteristics of the 
fogbank. It was, therefore, a legitimate inference that the vehicles 
had actually progressed a t  least 1,000 feet into the fog before the 
collision occurred. Plaintiff testified that the car in which he was 
riding was moving "20 or 25 miles per hour" when i t  was struck in 
the rear by defendant's truck. Since necessarily defendant's truck 
must have been traveling faster than the car in which plaintiff m7as 
riding, i t  would be a legitimate inference for the jury to conclude 
that defendant was still driving a t  a speed in excess of 25 miles per 
hour even after he had penetrated approximately 1,000 feet into a 
fogbank so thick that visibility therein had been reduced practically 
to zero. Obviously this presents a different situation than was present 
in the case of Clark v. Scheld, supra, in which the motorists were 
confronted without any prior warning by an artificially created 
chemical fog and it did not appear there was sufficient reaction time 
or space within which to stop after defendant discovered the foggy 
condition. 

While i t  is entirely possible that the defendant in the present 
case was exercising every care which a reasonable and prudent driver 
would have exercised under the circumstances confronting him, and 
while certainly the evidence does not compel any finding of negli- 
gence on his part, we hold that under all of the circumstances there 
was sufficient evidence to require that the jury determine the issue, 
and the judgment of nonsuit is 

Reversed. 

CAMPBELL and GRAHAM' JJ., concur. 
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STATE O F  NORTH CAROLINA v. ROBERT MILLS 
KO. 6910SC410 

(Filed 22 October 1969) 

1. Criminal Law § 75- confession - admissibility - police interroga- 
tion - repeated request for counsel 

Where defendant a t  the time of his arrest unequivocally requested that 
he be permitted to contact his lawyer but the request was denied by the 
arresting oflicers, and where defendant repeated his request in the inter- 
rogation room of the police station and was permitted to make two tele- 
phone calls to an attorney, which calls were unsuccessful, the defendant had 
clearly indicated his decision to remain silent and to exercise his privi- 
lege against self-incrimination; and the confession obtained during the 
subscquent interrogation of defendant is not admissible in evidence in 
the absence of a showing by the State that defendant properly waived 
his right to counsel. 

2. Criminal Law § 76-- confession -prerequisites of admissibility 
I n  order that a confession resulting from an in-custody interrogation 

be properly admitted into evidence, the State must show that (1) the 
defendant knowingly and intelligently waived hi? right to retained or ap- 
pointed counsel and ( 2 )  the defendant knowingly and intelligently waived 
his privilege against self-incrimination. 

3. Criminal La,w § 75- admissibility of confession -mental coercion 
A confession can bc obtained by mental as  well as  physical coercion. 

4. Constitutional Law 5 3% right to counsel - waiver 
Defendant's waiver of right to counsel may not be presumed from the 

fact that a confession was obtained or that the record is silent concern- 
ing such a waiver. 

APPEAL by defendant from McKinnon, J., Second April 1969 
Regular Session of Superior Court held in WAKE County. 

Defendant was tried upon a proper bill of indictment charging 
him with the felonies of breaking and entering with intent to steal, 
larceny, and receiving. The first two counts in the bill of indictment 
charge, in substance, that the defendant on 28 March 1969 did break 
and enter a building occupicd by George Johnson, with intent to 
steal, and did stcal moncy and other valuables therefrom. The case 
was submitted to the jury on the charges of breaking and entering 
with intent to steal and larceny. The verdict was guilty as charged. 

From judgment of imprisonmcnt as a youthful offender, the de- 
fendant appealed to the Court of ,4ppeals. 

Attorney General Robert Morgan and Staf f  Attorney Richard 
N. League for the State. 

Hatch, Little, Bunn, Jones & Liggett by Thomas D. Bunn for 
defendant appellant. 



348 IN THE COURT OF APPEALS [ 6 

[I] Defendant's only assignment of error is to the admission into 
evidence of his own confession. 

The evidence tended to show that defendant, 18 years of age, 
and his brother, 22 years of age, were both arrested a t  about the 
same time on separate warrants for participation in the same crime, 
which was alleged to have been committed on 28 March 1969. Both 
were on probation. At the time he was arrested, defendant requested 
that he be permitted to contact his lawyer. This request was denied 
a t  that time. Then the defendant and his brother were taken to a 
car by the arresting officers, warned of their rights against self-in- 
crimination and right to counsel, and then transported to the police 
station. At the police station each was placed in a separate interro- 
gation room. The defendant was again advised of his constitutional 
rights against self-incrimination and to counsel, after which he again 
asked that he be permitted to call an attorney. Permission was 
granted and defendant made a t  least two futile attempts to contact 
his attorney. Thereafter, the defendant was placed in the interroga- 
tion room again, and the following occurred. 

The officers questioned defendant's brother in another interro- 
gation room and obtained a confession from him. The defendant's 
brother was then placed in an interrogation room with the defend- 
ant. After this, Mr. Castleberry, a witness used by the State a t  the 
trial, brought in and placed on a table in the interrogation room a 
coin collection which had been stolen from George Johnson's home 
and which Castleberry had purchased from defendant's brother. Ac- 
cording to the record, Mr. Castleberry did not say anything to the 
defendant or his brother. Defendant and his brother were in such 
a position that they could see Mr. Castleberry when he came in the 
interrogation room. The officers were not present a t  that time. After 
Mr. Castleberry left, the officers returned. Then the defendant's 
brother, in the presence of the defendant, told the officers what hap- 
pened. Apparently this was the second time that defendant's brother 
had confessed. After this and before carrying the defendant to jail, 
the officers asked him if he had anything he wanted to say about it. 
The defendant thereupon confessed. He admitted that he took part 
in the commission of the crime charged and received part of the 
stolen coins. This confession was used against t.he defendant a t  the 
trial. 

The trial court found upon the evidence presented on voir dire 
that: 
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"[T]he facts to be as testified by Mr. Pierce and in addition 
as stipulated by the counsel; and will find that the defcndant 
was adequately warned of his right to remain silent; that any- 
thing he said could be used against him, of his right to counsel, 
and of his opportunity to have counsel appointcd if unable to 
employ counsel, his right to stop answering questions and to 
have a lawyer prcsent during questioning and will find that af- 
ter such warnings and after efforts to call an attorney, the de- 
fendant made statcrnents to the officers and the Court will find 
those statemcnts were voluntarily and understandingly made 
after warning and advice as to his rights and without duress or 
coercion or promise and will find that the statements are ad- 
missible in evidence. . . ." 

In Miranda v. Arizona, 384 U.S. 436, 16 I,. Ed. 2d 694, 86 S. 
Ct. 1602, the Supreme Court of the United Statcs said: 

"Once warnings have b e ~ n  given, the subsequent procedure is 
clear. If the individual indicatcs in any manner, a t  any time 
prior to or during questioning, that he wishes to remain silent, 
the interrogation must cease. At this point he has shown that 
he intends to exercisc his Fifth Amendment privilege; any 
statement taken after the person invokes his privilege cannot 
be other than the product of compulsion, subtle or otherwise. 
Without the right to cut off questioning, the setting of in-custody 
interrogation operates on the individual to overcome free choice 
in producing a statement after the privilege has becn once in- 
voked. If the individaal states that he wants an attorney, the 
interrogation must cease until an attorney is present. At that 
time, the individual must have an opportunity to confer with 
the attorney and to have him present during any subsequent 
questioning. If the individual cannot obtain an attorney and 
he indicates that he wants one before spcaking to police, they 
must respect his decision to remain silent." [Emphasis Added.] 

[I] The defendant, immediately upon arrest and thereafter as he 
was afforded opportunity, continued to assert his desire to contact 
an attorney. We think under the facts in this case that the defend- 
ant, by asking to be permitted to contact his attorney, clcarly indi- 
cated his decision to remain silent and exercise his Fifth Amendment 
privilege against self-incrimination. The United States Supreme 
Court said clearly in Miranda, "If the individual states that he wants 
an attorney, the interrogation must cease until an attorney is 
present." 

In the case before us the officcrs did not cease to interrogate the 
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defendant who was under arrest. I n  fact, from this record i t  seems 
as  if they sct the actors in motion with the interrogation room as 
the stage to bring about the confession obtained. This consisted of 
returning the 18-year-old defendant to the interrogation room after 
he was unable to contact his lawyer. Then the brother, who had 
confessed upon being interrogated separately, was brought into the 
same interrogation room with the defcndant, and thc two were left 
alone. The record is silent as to how long the two of them remained 
alone there in the interrogat,ion room or what, if anything, they 
said to each other. While they were alone in the interrogation room, 
Mr. Castleberry, the purchaser from defendant's brother of the 
stolen coins, came in and without saying anything put the stolen 
coins on a table and left. After that the officers returned, and the 
defendant's brother repeated to thc officers, in the presence of the 
defcndant, what had happened. The officer testified, "I asked hzm 
or his brother told me in front of him what happened, and I asked 
h im if he had anything he wanted to say about i t  and that  is when 
he told me." [Emphasis Added.] Clearly, this amounted to an in- 
terrogation of the defendant, in the absence of an attorney, after 
the defendant had expressed a desire for and made an effort to ob- 
tain an attorney. In the absence of a showing by the State of a 
proper waiver of his sight to an attorney, the confession thus ob- 
tained may not be used against the defcndant a t  the trial. 

I n  Escobedo v. Illinois, 378 U.S. 478, 12 L. Ed. 2d 977, 84 S. Ct. 
1758 (1964), the defendant was denied the right to sce and talk to 
his attorney and was not informed of his right to remain silent. I n  
addition, his attorney was present and repeatedly requested and 
was denied permission to contact his client. The defendant made 
incriminating statements which were admitted into evidence. The 
court held that  the police investigation had focused on the accused 
as a suspect rather than a gencral investigation, and the refusal to 
honor the accused's request to coneult with his attorney was a de- 
nial of his constitutional rights. The court also held that the in- 
criminating statements obtained by the officers under such circum- 
stances should not have been admitted into cvidence. 

I n  Frazier v. Cupp, 394 U.S. 731, 22 1;. Ed 2d 684 (1969)) the 
defcndant was given a "somewhat abbreviated description of his 
constitutional rights" and then questioned. During thc questioning, 
the defendant said, "I think 1 had better get a lawyer before I talk 
any more. I am going to get into trouble more than I am in now." 
The court, after distinguishing the factual situation from Escobedo, 
said: 
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"Here, on the other hand, i t  is possible that the questioning of- 
ficer took petitioner's remark not as a requcst that the interro- 
gation cease but merely as a passing commcnt. Petitioner did 
not pursue the matter, but continued answering questions. In 
this context, we cannot find thc denial of the right to counsel 
which was found so crucial in Escobcdo." 

Praxier is distinguishable from the case before us. In Frazier 
the defendant did not unequivocally assert his desire to contact a 
lawyer. Moreover, Frazier was tried subsequent to the decision in 
Escobeclo and prior to the effective date of the decision in Miranda. 
Conccrning this, the Court said: 

"Petitioner argues that his statement about getting a lawyer 
was sufficient to bring Escobedo into play and that the police 
should immediately have stopped the questioning and obtained 
counscl for him. We might agrce were Miranda applicable to 
this case, for in Miranda this court held that '[ilf . . . [a 
suspect] indicates in any manner and a t  any stage of the process 
that he wishes to consult with an attorney before speaking 
there can be no questioning.' " 

The defendant here, from the moment of arrest, unequivocally 
asked and repeated the request that he be permitted to contact his 
lawyer. 

The investigation was conducted with dispatch. The questioning 
of defendant was continued, and before the defendant could con- 
tact a lawyer to represent him, he had confesscd. 

In  the case of State v. Thorpe, 274 N.C. 457, 164 S.E. 2d 171 
(1968), the defendant was described as "a dull, retarded, unedu- 
cated, indigent boy 20 years old who had left school before he com- 
pleted the third grade." The Supreme Court of North Carolina held 
that his failure to request a lawyer was not a waiver of his right to 
be represented by counsel a t  his in-custody interrogation. 

In  State v. Thorpe, supra, the Supreme Court said: 

"The Court, a t  the conclusion of the voir dire examination, 
did not make any findings with respect to counsel. The evidence 
before the Court was not sufficient to justify a finding that 
counsel a t  the interrogation was ofYered, or the defendant's 
right thereto was understandably waived. In  concluding the 
defcndant was entitled to have counsel a t  his interrogation, and 
the right was not waived, we are no longer permitted to rely on 
the presumption that a confession is deemed to be voluntary 
until and unless the contrary is shown. Our rules to that cffect 



352 I N  THE COURT OF APPEALS [ 6 

have been discussed and applied in many decisions. State v. 
Rogers, 233 N.C. 390, 64 S.E. 2d 572; State v .  Davis, 253 N.C. 
86, 116 S.E. 2d 365; State v .  Bines, 263 N.C. 48, 138 S.E. 2d 
797; State v .  Gojj', 263 N.C. 515, 139 S.E. 2d 695; State v. Hines, 
266 N.C. 1, 145 S.E. 2d 363. 

Recent decisions of the United States Supreme Court, however, 
have forced us to re-examine our trial court practice with re- 
spect to counsel in cases in which constitutional rights against 
self-incrimination are involved. Not only is the accused entitled 
to representation a t  the trial, but under certain circumstances, 
he is entitled to counsel a t  his in-custody interrogation. If the 
accused is without counsel, and is indigent, counsel must be 
provided b y  the authorities, or intelligently waived." [Empha- 
sis Added.] 

On 4 April 1969 defendant was adjudged to be an indigent and 
counsel was appointed to represent him. We may assume, therefore, 
that the defendant was an indigent a t  the time he was arrested and 
interrogated. The record does not disclose the mental ability of the 
defendant. It is noted that the defendant did not request the offi- 
cers to supply counsel. His request was that he be permitted to 
contact counsel. However, the authorities did not offer to provide 
counsel for him and there was no evidence or finding that his right 
to counsel during his in-custody interrogation was intelligently 
waived. 

In Miranda v .  Arizona, supra, the Court also said: 

"If the interrogation continues without the presence of an at- 
torney and a statement is taken, a heavy burden rests on the 
government to demonstrate that the defendant knowingly and 
intelligently waived his privilege against self-incrimination and 
his right to retained or appointed counsel. Escobedo v .  Illinois, 
378 US 478, 490, note 14, 12 L ed 2d 977, 986, 84 S Ct  1758. 
This Court has always set high standards of proof for the 
waiver of constitutional rights, Johnson v .  Zerbst, 304 US 458, 
82 L ed 1461, 58 S Ct  1019, 146 ALR 357 (1938), and we re- 
assert these standards as applied to in-custody interrogation. 
Since the State is responsible for establishing the isolated cir- 
cumstances under which the interrogation takes place and has 
the only, means of making available corroborated evidence of 
warnings given during incommunicado interrogation, the burden 
is rightly on its shoulders. 

An express statement that the individual is willing to make a 
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statement and does not want an attorney followed closely by a 
statement could constitute a waiver. But a valid waiver will not 
be presumed simply from the silenco of the accused after warn- 
ings are given or simply from the fact that a confession was in 
fact eventually obtained." 

12-41 Applying the above rule in this case, the State had to dcmon- 
strate compliance with two requirements before the confession, re- 
sulting from this in-custody interrogation, could be properly ad- 
mitted into evidence. The first was that the defendant knowingly 
and intelligently waived his privilege against self-incrimination. The 
second was that this was done after the defendant had knowingly 
and intelligently waived his right to retained or appointed counsel. 
Even though the defendant was advised of his rights as rcquired by 
Miranda, we think that the circumstances here indicate that there 
was an overbearing of the will of the defendant in such a subtle way 
that i t  resulted in overcoming the free choice of the defendant, and 
the statement became the product of compulsion. A confession can 
be obtained by mental as well as physical coercion. Blackburn v. 
Alabama, 361 U.S. 199, 4 L. Ed. 2d 242, 80 S. Ct. 274 (1960). See 
also concurring opinion in State v. Barnes, 264 N.C. 517, 142 S.E. 
2d 344 (1965). Moreover, there was no evidence of, and no specific 
finding by the judge that the defendant knowingly and intelligently 
waived his right to retained or appointed counsel. State v. Williams, 
274 N.C. 328, 163 S.E. 2d 353 (1968). Such may not be presumed 
from the fact that a confession was obtained or that the record is 
silent concerning such a waiver. Mirnnda v. Arizona, supra. 

For error committed in the admission of the confession, the de- 
fendant is awarded a 

New trial. 

MORRIS and HEDRICK, JJ., concur. 

GLENN I. HODGE v. FIRST ATLANTIC CORPORATION 
No. 6910SC362 

(Filed 22 October 1969) 

1. Jud-gments !j 34-- motion to set aside default judgment - conclu- 
siveness of findings 

Findings of fact by the trial court upon the hearing of a motion to set 
aside a judgment under G.S. 1-220 are conclusive on appeal when sup- 
ported by any competent evidence. 
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2. Judgments  § 24-- setting aside default jud-oment - excusable neg- 
lect 

The exceptional relief of G.S. 1-220 to set aside a judgment for mis- 
take, inadvertence, surprise or excusable neglect will not be granted 
where there is inexcusable neglect on the part of the litigant. 

3. Judgments  § 25-- setting aside default jud-merit - excusable neg- 
lect - fai lure  to file answer - enkployment of counsel 

Where a defendant has employed reputable counsel and has turned the 
matter over to such counsel, neglect of the attorney in failing to file nn- 
swer will not ordinarily be imputed to defendant, provided defendant has 
not also been negligent in failing to give his defense that attention which 
a man of ordinary prudence usually gives his important business. 

4. Judgments  § i25- excusable neglect - knowledge t h a t  attorney is 
unable t o  conduct case 

When a party knows or is chargeable with notice that his attorney 
will be unable to conduct his case on account of the attorney's departure 
from the state, extended serious illness, mental incompetcncy or death, 
the litigant's inaction will amount to inexcusable neglect. 

5. Judgments  § 25-- excusable neglect - failure of a t torney to file an- 
swer - imputation to defendant 

In  this hearing on defendant's motion to set aside a default judgment, 
the trial court properly found that negligence of defendant's attorney in 
failing to file answer was not imputable to defendant where defendant 
had employed counsel in apt time and had furnished counsel with all in- 
formation necessary to file answer. 

6. Judgments § 26- excusable neglect - tes t  of client's negligence 
While a client has the duty to protect himself from the negligence of 

his attorney, the test of negligence of the client is whether he acted as  
a man of ordinary prudence while engaged in transacting important busi- 
ness and does not require a set pattern of contacts with and inquiries 
of his counsel. 

7. Judgments s§ 29, 34- meritorious defense -necessity f o r  specific 
findings 

On motion to set aside a default judgment, where the trial court found 
that defendant had asserted a meritorious defense, specific findings on 
this point were not necessary. 

APPEAL by plaintiff from McKinnon, J., a t  the 24 February 1969 
Regular Civil Session of WAKE Superior Court. 

Plaintiff instituted this civil action on 9 February 1968. After 
adverse examination, the filing and service of the complaint, and 
the filings and determinations of two separate motions to strike 
matter from the complaint, an order was entered on 13 November 
1968 granting the last of the motions to strike and allowing defend- 
ant to and including 12 December 1968 to file answer to the com- 
plaint as modified. 
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Defendant First Atlantic Corporation did not answer, demur or 
otherwise respond to the complaint by 12 December 1968, and on 
13 December 1968, judgment by default and inquiry in favor of the 
plaintiff was entered against defendant by the clerk of superior 
court. The defendant moved to set this judgmcnt aside under G.S. 
1-220, and a hearing was held on the motion. Plaintiff appeals from 
the order setting aside the judgment. 

John V .  Hunter, 111, for plaintiff appellant. 

Allen, Steed & Pullen b y  Arch T .  Allen, 111, and Thomas W. 
Steed, Jr., for defendant appellee. 

The question presented by this appeal is: Did the trial court err 
in setting aside the default judgment because of excusable neglect? 
Our answer is no. 

In Brown v. Hale, 259 N.C. 480, 130 S.E. 2d 868, in an opinion 
by Denny, C.J., i t  is said: 

"What duty does the law impose upon a defendant in a civiI 
action with respect to filing answer or other pleading? 

The decisions on the subject now before us are not entirely sat- 
isfactory with respect to their consistency. In fact, many of 
them are irreconcilable. Sutherland U .  McLean, 199 N.C. 345, 
154 S.E. 662. However, the general rule seems to be that where 
a defendant employs reputable counsel and is guilty of no neg- 
lect himsclf, and the attorney fails to appear and answer, the 
law will excuse the defendant and afford relief. Xtallings v. 
S p ~ u i l l ,  176 N.C. 121, 96 S.E. 890; Gunter v. Dowdy, 224 N.C. 
522, 31 S.E. 2d 524; Rierson u. York ,  227 N.C. 575, 42 S.E. 2d 
902; Moore v. Deal, 239 N.C. 224, 79 S.E. 2d 507." 

[I] Fully supported by affidavits introduced a t  the hearing, the 
trial court found: 

(is s x [Tlhat the defendant First Atlantic Corporation, in 

defense of this cause, employed competent counsel in apt time, 
that said defendant furnished counsel all the information nec- 
essary for counsel to file an Answer and set up defenses to the 
action, that the judgment by default and inquiry was taken be- 
cause no Answer was filed within the time allowed, that the 
judgment by default and inquiry was taken solely by reason of 
the neglect of defendant's attorneys, that there was no derelic- 
tion or neglect on the part of defendant and the neglect of its 
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attorneys is not imputable to it;  that there has been excusable 
neglect on the part of the defendant within the meaning of 
G.S. 1-220, and that the defendant has and has asserted a 
meritorious defense in this cause; 
H r H,, 

The findings of fact by the trial court upon the hearing of a motion 
to set aside a judgment under G.S. 1-220 are conclusive on appeal 
when supported by any competent evidence. Moore v. Deal, supra. 

121 The exceptional relief of G.S. 1-220 to set aside a judgment 
for mistake, inadvertence, surprise, or excusable neglect will not be 
granted where there is inexcusable neglect on the part of the liti- 
gant. ''A lawsuit is a serious matter. He who is a party to a case in 
court 'must give i t  that attention which a prudent man gives to his 
important business.' [citations]'' Pepper v. Clegg, 132 N.C. 312, 43 
S.E. 906. ('When a man has a case in court the best thing he can do 
is to attend to it. If he neglects to do so he cannot complain because 
the other party attended to his side of the matter." Pepper v. Clegg, 
supra. Thus, a defendant's leaving the complaint against him with 
an unknown person whom defendant thought to represent his in- 
surer, Ellison v. White, 3 N.C. App. 235, 164 S.E. 2d 511, or with 
his wife, Jones v. Fuel Co., 259 N.C. 206, 130 S.E. 2d 324, is not 
excusable neglect. 

The necessity that litigation must ordinarily be conducted by 
counsel, Gaster v. Goodwin, 259 N.C. 676, 131 S.E. 2d 363, raises the 
problem of agency and the possible imputation of inexcusable neg- 
lect to the principal so as to bar relief under G.S. 1-220. North Car- 
olina a t  an early date recognized the distinction between the negli- 
gence of the litigant and that of his attorney and ruled that the neg- 
ligence of the attorney-whether excusable or gross-would not 
be imputed to the litigant. Griel v. Vernon, 65 N.C. 76. The rule of 
nonimputation is a departure from the general agency doctrine 
which holds the principal responsible for the acts of his agent. 26 
N.C.L.R. 84. The attorney is no mere agent; '([tlhe attorney is an 
officer of the court, and acts under its direction and control, and the 
client employs him, because of his learning and skill, to do some- 
thing he cannot do for himself * * *." Schiele v. Insurance Co., 
171 N.C. 426, 88 S.E. 764. "When an attorney is licensed to prac- 
tice in a state i t  is a solemn declaration that he is possessed of char- 
acter and sufficient legal learning to justify a person to employ him 
as a lawyer." Moore v. Deal, supra. 

[3] Our Supreme Court has held in many cases that a defendant 
who has employed reputable counsel and has turned the matter over 
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to counsel has the right to rely on that counsel to file an answer 
within the time allowed; and, if the attorney fails to appear and 
answer, the law will excuse the defendant and afford relief. Brown 
v. Hale, supra; Moore v. Deal, supra 

Numerous exceptions to this rule have arisen where the party 
has obtained counsel who has been ncglectful but, in addition, the 
client also has bcen neglectful; that is, he has failed to give his de- 
fense "that attention which a man of ordinary prudence usually 
gives his important business." 5 Strong, N.C. Index 2d, Judgments, 
§ 25, p. 46; Meir v. Walton, 2 N.C. App. 578, 163 S.E. 2d 403. The 
nonimputation rule will not apply where the client is himself in de- 
fault; rather, the neglect of the attorney will then be imputed to 
the client so as to bar relief under G.S. 1-220. 

141 In  such cases i t  has been held that ('the mere employment of 
counsel is not enough," that the client "may not abandon his case 
on employment of counsel, and when he has a case in court he must 
attend to it." Meir v. Walton, supra. When a party knows or is 
chargeable with notice that his attorney will be unable to conduct 
his case on account of the attorney's departure from the state, ex- 
tended serious illness, mental incompetency, or death, the litigant's 
inaction will amount to inexcusable neglect. Gaster v. Goodwin, supra, 
and cases cited therein. 

In Meir v. Walton, supra, the defendants failed to execute the 
deed required by a boundary line arbitration agreement entered into 
21 April 1966, and a temporary restraining order was granted 21 
November 1967. Plaintiffs agreed to an extension of time to 20 De- 
cember 1967 to file an answer. The parties discussed the possibility 
of a settlement and verbally agreed the answer would not be due 
until such possibilities had been explored. On 5 March 1968, plain- 
tiffs' attorney, in a letter addressed to defendants' attorney, de- 
manded an acceptance or rejection of the settlement proposal. De- 
fendants' counsel then sent a photocopy of the letter ta the defend- 
ants and urged "very strongly that the original offer of compromise 
settlement should be accepted." Defendants' counsel's letter further 
stated: "We had previously agreed in conference * * * to this 
offer of compromise settlement. Also, I do not believe that we have 
any reasonable chance of upsetting the arbitration contract or the 
resulting arbitration * " *. Since you agreed to the compromise 
proposal + * * which was basically accepted by them, I do not 
feel that  we can represent you further in the event of litigation. 
* * *" Defendants turned the case over to a new attorney on 13 
March 1968. Default judgment was entered for failure to answer on 
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28 April 1968. Defendants did not communicate with the new attor- 
ney in any way aftcr 13 March; they heard nothing from the new 
attorney until on or about 2 May 1968 when that attorney advised 
defendants by letter that he would not represent thcm. 

This Court held that where defendant had been dealing with the 
matter for almost two years, had been defending the action for six 
months, was apprised of the demand to settle or answer, chose not 
to settle, obtained a new attorney to proceed with the litigation, 
"and thereafter made no inquiry as to whether anything had been 
done, the neglect of the attorney is imputable to him, and he has 
shown no excusable neglect." 

[5] The case a t  bar is free of the complicating factors which re- 
moved Meir v. Walton, supra, from the operation of the general 
rule of nonimputation. Here, we have a purely procedural matter of 
filing a pleading, and "[tlhe client is not supposed to know the 
technical steps of a lawsuit." Moore v. Deal, supra. There was no 
need for the attorney to await instructions from the client. There 
was no change of lcgal horses in midstream. Furthermore, defendant 
had furnished counsel with all information necessary for the an- 
swer. 

Plaintiff contends that the trial court omitted to make findings 
of fact essentiaI to the legal concIusion of excusable neglect. Plain- 
tiff assigns as error the trial court's order finding as true but dis- 
missing as irrelevant certain requested findings of fact, particularly 
that "[tlhere is no evidence before the Court that the defendant, a t  
any time since the commencement of this action, and prior to the 
entry of judgment, contacted or had any communications with any 
of its counsel with respect to the case, or otherwise attended to the 
case or attempted to keep itself informed as to the proceedings, or 
made any inquiry of its counscl as to whether anything had been 
done by them." 

[6] While there have been numerous cases expressing the duty of 
the client to protect himself from the negligence of his attorney, the 
test of the negligence of the client is whether he acted as a man of 
ordinary prudence while engaged in transacting important business 
and does not require a set pattcrn of contacts and inquiries. In the 
case a t  bar, defendant's reliance on counsel to file a timely answer 
suggests no such inattention or default as might make such a sug- 
gested finding of fact relevant and essential. 

[7] In his order, Judge McKinnon found that defendant had as- 
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serted a meritorious defense. Specific findings on this point were 
not necessary. Godtoin v. Brickhouse, 220 N.C. 40, 16 S.E. 2d 403. 

The order appealed from is 

Affirmed. 

BROCK and VAUGHN, JJ., concur. 

CATHERINE T. HERRING v. BETTIE RIDLEY McCLSIN AND JOHN S. 
HERRING, .JR. 

No. 6910SC443 

(Filed 22 October 1969) 

1. Appcal and  E r r o r  § 47- harmless c r ror  ru le  
I t  is the settled rule of appellate courts that vcrdicts and judgments 

will not be set aside for harmless error. 

2. Automobiles 5 90; Negligence 37- automobile accident case - 
instruction on  aspects of negligence 

Although trial court's instruction in automobile accident case was er- 
roneous in requiring an aflirrnative answer to the issue of negligence if 
the jury should find the driver of an automobile guilty of the failure to 
keep a proper lookout and of the failure to keep his vehicle under proper 
control, this instruction on two asl~ects of negligence in the conjunctive 
was not prejudicial to appellant where there was insufficient evidence to 
support a verdict against the driver upon either aspect standing alone. 

3. Automobiles 5 90- instructions in automobile accident case- ex- 
cessive speed - conflict with physical facts  

Trial court did not err in failing to charge the jury with reference to 
excessive speed on the part of additional defendant in a n  automobile ac- 
cident case, where appellant's testimony that the defendant was travel- 
ing 35 mph in a 20 mph zone was in conflict with the indisputable physical 
facts established by appellant's other evidence. 

4. Negligence 5 29; Trial § 2% nonsuit - evidence in conflict wi th  
physical facts  

Evidence which is inherently impossible or in conflict with indisputable 
physical facts or laws of nature is not sufficient to take the case to the 
juw. 

APPEAL by defendant Bettie Ridley McClain from Cam, J., a t  
the April 1969 Session of WAKE Superior Court. 

This is a civil action to recover for personal injuries arising out 
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of an automobile collision with a cross-action for contribution. Mrs. 
Herring brought the action against Mrs. McClain who asserts the 
cross-claim against Mrs. Herring's husband, Dr. Herring. 

On 1 December 1967 a t  approximately 6:04 p.m., Mrs. Herring 
was a passenger in an automobile being operated by her husband in 
a southerly direction on Woodburn Road in Cameron Village in the 
City of Raleigh; the defendant Mrs. McClain was operating an au- 
tomobile in a westerly direction on Cameron Street. There was a 
collision between the Herring and McClain cars in the intersection 
of these two streets. Woodburn Road runs north and south, is thirty 
feet wide and has three traffic lanes, the westernmost lane being for 
southbound traffic. Mrs. McClain testified: "Dr. Herring was on t-he 
outside or west lane of Woodburn going south and I was in the right 
lane of Cameron going west and stayed in that right lane. I was not 
able to see up Woodburn because of cars parked in the parking lot. 
At the time I entered the intersection Dr. Herring was entering the 
intersection. I stayed in my lane of traffic and i t  occurred in my 
lane. * * * There were Christmas decorations on the poles near 
the traffic lights and also in the trees and all around the buildings 
and everywhere. They were red, green, and white lights.'' Dr. Herr- 
ing testified: "My wife and I were talking about the traffic condi- 
tion and the condition of the lights and the Christmas decorations 
and I distinctly remember slowing a t  that point to determine where 
the traffic light directing my travel was located.'' Mrs. McClain tes- 
tified that "[tlhe traffic light that was facing me was green and as 
I entered the intersection the light was still green." Dr. Herring tes- 
tified: "I noticed the sign saying 'Stop here for red' immediately be- 
fore I noticed the light. I was some two car lengths north of the 
sign. After I determined that the particular light directing my lane 
of traffic was green, I proceeded on toward the intersection * * "." 

The testimony of both witnesses established that  a parking lot 
on the northeast corner was filled with cars, making the intersection 
a blind one. Neither saw the other until the Herring car was in t.he 
intersection and the McClain car was almost in the intersection. 
The Herring car, a station wagon, was pushed laterally to the side 
approximately a car length or more from the point of impact. Mrs. 
Herring provided evidence of a flexion-extension injury of her neck, 
commonly referred to as a whiplash injury, and of suffering inter- 
mittent pain and impairment of movement. The passenger in each 
car testified to the effect that his driver had the green light. The 
investigating officer testified that Mrs. McClain "told me that be- 
cause of the Christmas lights she didn't know whether she had a 
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red light or a green light." The testimony of the two drivers ap- 
proaching the intersection on Woodburn in a northerly direction, 
that is, meeting the Herring car, tended to indicate that Dr. Herring 
had the green light. 

The jury answered the issues as follows: 

"1. Was plaintiff injured by the negligence of defendant Bcttie 
Ridley McClain, as alleged in the complaint? 

ANSWER: Yes 

2. What amount of damages, if any, is plaintiff entitled to 
recover for injurics to her person? 

ANSWER: $6,000.00 

3. Was plaintiff injured by the negligence of the additional 
defendant, John S. Herring, Jr., as alleged in the cross-action of 
defendant Bettie Ridley McClain and did such negligence con- 
cur with the negligence of the defendant Bettie Ridley McClain 
in causing plaintiff's injuries? 

ANSWER: No." 

From judgment providing that plaintiff recover $6,000.00 of de- 
fendant McClain and that McClain recover nothing on her cross- 
action, defendant McClain appealed. 

Sanford, Cannon, Adams & McCullough by  J. Allen Adams and 
E .  D. Gaskins, Jr., for plaintiff appellee. 

Maupin, Taylor & Ellis by William W .  Taylor, Jr., for defend- 
ant appellee Herring. 

Smith, Leach, Anderson & Dorsett bg Willis Smith, Jr., for de- 
fendant appellant A+?cClain. 

All of the assignments of error brought forward and argued in 
appellant's brief relate to the trial judge's charge to the jury. Ap- 
pellant contends that the court erred in certain instructions which i t  
gave and also erred in failing to give certain instructions. 

[I] It is now the settled rule of appellate courts that verdicts and 
judgments will not be set aside for harmless error or for mere error 
and no more. To accomplish this result i t  must be made to appear 
not only that the ruling complained of was erroneous but that i t  
was material and prejudicial, amounting to a denial of some sub- 
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stantial right. I n  R e  Ross, 182 N.C. 477, 109 S.E. 365, and cases 
therein cited. 

121 Appellant assigns as error the following portion of the in- 
structions regarding Dr. Herring's liability for contribution in the 
cross-action : 

' I +  + JC [Elven if you find that he had the green light, which 

the defendant McClain dcnies, but if you find that to be true, 
if she has satisfied you by the greater weight of the evidence 
that Dr. Herring did not under the circumstances keep a look- 
out that a reasonable prudent person would have kept and did 
not control his vehicle under those circumstances as a reason- 
able prudent person would have controlled i t  in order to avoid 
a collision with the McClain car in the intersection and that  
that negligence on his part was a proximate cause * * * i t  
will be your duty to answer the third issue 'yes,' but if the de- 
fendant McClain has failed to satisfy you " * * then you 
would answer that issue 'no.' " 

Appellant contends this instruction fits into the line of cases 
holding prejudicial error where the court charged in the conjunctive 
as to all thc specific allegations of negligcnce upon which the plain- 
tiff relied, the effect being to require the jury to find the defendant 
guilty of all the acts of negligcnce detailed by the court in order to 
answer in favor of the plaintiff. Andrews v. Sprott, 249 N.C. 729, 
107 S.E. 2d 560. 

In Andrews v. Sprott, supra, the Supreme Court criticized a con- 
junctive charge which required ''the jury to find the defendant guilty 
of all the acts of negligence detailed by the court" in order to answer 
the issue for the plaintiff. The charge placed upon the plaintiff the 
burden of showing speed, defective brakes, failure to keep a proper 
lookout, and failure to keep his car under control. 

In Tidenhouse v. You),  258 N.C. 599, 129 S.E. 2d 306, the court 
held that the instruction on contributory negligence was erroneous 
and prejudicial to defendant Helms in that its effect was to require 
the jury to find plaintiffs guilty of all the acts of negligence detailed 
by the court in order to answer the issue on contributory negligence 
in favor of defendant Helms. 

In Farmer v. Reynolds, 4 N.C. App. 554, 167 S.E. 2d 480, this 
Court adhered to the principle followed in the cases above cited. 
However, we do not think the quoted portion of the charge consti- 
tuted prejudicial error in this case for the reason that i t  was not ma- 
terial. 
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In  the case a t  bar, appellant alleged that Dr. Herring was negli- 
gent in that he (1) ran a stop light, (21 failed to keep a proper look- 
out, (3) failed to keep his automobile under proper control, (4) 
drove a t  excessive speed, (5) operated with improper brakes, and 
(6) failed to yield the right-of-way. 

Appellant contends that the quoted portion of the charge on the 
cross-claim was prejudicial error because the jury was thereby pre- 
vented from holding the additional defendant liable under either 
one of two acts of negligence alleged, that is, either '(that Dr. Herr- 
ing did not under the circumstances keep a lookout that a reason- 
able prudent person would have kept" or that he "did not control 
his vehicle under those circumstances as a reasonable prudent man 
would have controlled i t  in order to avoid a collision with the Mc- 
Clain car in the intersection." Had the jury found that Dr. Herring 
had run a red light as alleged by appellant, i t  would have answered 
"yes," as his act would have been negligence per se and the jury was 
so instructed. 

Thus, appellant's contention that to instruct upon these two 
aspects of the case in the conjunctive was prejudicial error assumes 
that  the evidence would support a verdict against Dr. Herring upon 
either of these grounds standing alone. In fact, neither would sup- 
port a verdict against Dr. Herring because the evidence on each of . 
these aspects is insufficient for submission to the jury. All the evi- 
dence is to the effect that Dr. Herring saw the McClain car a t  the 
earliest point in time and space that i t  was possible for any motorist 
proceeding southwardly on Woodburn to have seen it. Dr. Herring 
testified: "After I determined that the particular light directing my 
lane of traffic was green, I proceeded on toward the intersection and 
intended to look to the left and the right but i t  was not possible 
for me to see across the Colonial Store's parking lot because i t  was 
filled with cars. So a t  the point by the sign I was unable to see any 
oncoming traffic traveling west on Cameron. I looked to the left 
immediately after I had seen the sign that said stop here on red 
and after I had determined that the light was green. The only time 
I was able to look to my left to see traffic coming was after I had 
begun to enter the intersection. That was the first time I could see 
traffic to my left." The collision then occurred in a matter of seconds. 
Mrs. McClain testified: ('We were b0t.h in the intersection when I 
saw him." 

As to the alleged failure to "control his vehicle under those cir- 
cumstances as a reasonable prudent man would have controlled i t  
in order to avoid a collision with the McClain car," there was no 
evidence to support this allegation. 
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We hold that under the evidence appellant was not entitled to 
any instructions on her allegation that Dr. Herring failed to keep 
a proper lookout or that he failed to keep his automobile under 
proper control; therefore, appellant was not prejudiced by the in- 
structions complained of. 

[3] Appellant assigns as error the failure to charge with reference 
to excessive speed on the part of defendant Herring. The only evi- 
dence as to excessive speed of the Herring car was the opinion ex- 
pressed by appellant McClain that i t  was traveling 35 in a 20 mph 
zone. Appellant's additional testimony and the physical facts tell a 
different story: (1) The Herring car was in the intersection when 
Mrs. McClain first saw i t ;  (2) according to Mrs. McClain's testi- 
mony, she was entering the intersection when she first saw the Herr- 
ing car; (3) while the Herring car traveled something less than 
eighteen feet, the McClain car traveled a minimum of twenty-two 
feet into the intersection. Appellant testified that she was driving 
approximately 20 mph. 

13, 41 In  Douglas v. Booth (No. 6918SC445), filed 17 September 
1969, this Court said: " 'As a general rule, evidence which is in- 
herently impossible or in conflict with indisputable physical facts or . laws of nature is not sufficient to take the case to the jury, and in 
case of such inherently impossible evidence, the trial court has the 
duty of taking the case from the jury.' Jones v. Schafler, 252 N.C. 
368, 114 S.E. 2d 105; Hardy v. Tesh, 5 N.C. App. 107, 167 S.E. 2d 
848." We hold that appellant failed to offer evidence, consistent with 
the undisputed physical facts, of excessive speed on the part of Dr. 
Herring, therefore, the trial court did not commit error in failing to 
charge with respect to excessive speed. 

We have carefully considered the other assignments of error dis- 
cussed in appellant's brief, all of which pertain to the charge to the 
jury, but finding them without merit they are overruled. Considered 
contextually, as a whole, the charge is free from prejudicial error. 

No error. 

BROCK and VAUGHN, JJ., concur. 
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STATE O F  NORTH CAROLINA V. LINWOOD K. RILL 

No. 6910SC488 

(Filed 22 October 1969) 

1. Criminal Law 5 16% general objection to testimony competent i n  
part 

I n  this prosecution for assault with a deadly weapon, the trial court 
did not err in overruling defendant's general objections to testimony by 
the prosecutrix which showed that defendant had previously been con- 
victed of assaulting her, where in each instance the prosecutrix testified 
a t  length in response to proper questions by the solicitor and portions of 
the statements objected to were admissible. 

2. M m i n a l  Law 5 16% general objection to testimony competent in 
p a r t  

General objections will not be entertained if the evidence consists of 
several distinct parts, some of which are competent and others not. 

9. Criminal Law § 16- admission of incompetent testimony -offer 
of like evidence by defendant 

I n  this prosecution for assault with a deadly weapon upon defendant's 
wife, admission of testimony by the prosecutrix to the effect that defend- 
an t  had previously been convicted of assaulting her was rendered harm- 
less when defendant thereafter testified on direct examination that he 
had previously been convicted of assaulting his wife on two occasions 
and that he was under court order not to "contact" his wife, and defend- 
ant's testimony did not tend to contradict or explain the testimony by 
the prosecutrix. 

4. Criminal L a w  5 169- waiver of objection - admission of l ike  evi- 
dence f o r  impeachment 

The rule that an objection to the admission of testimony is waived when 
like evidence is thereafter admitted without objection or is subsequently 
offered by the objecting party himself is not applicable where the ob- 
jecting party offers the evidence for the purpose of impeaching the cred- 
ibility or establishing the incompetency of the evidence in question. 

5. Assault a n d  Bat tery 9 16- assault with deadly weapon - fai lure  
to submit simple assault 

I n  this prosecution for assault with a deadly weapon, the trial court 
did not err in failing to instruct the jury that it  might return a verdict 
of simple assault where defendant testified that he was 24 years old and 
the evidence tended to show that defendant pushed and struck the prose- 
cutrix before jabbing a knife a t  her throat. 

6. Assault a n d  Battery § 7- assault on  a female 
An assault on a female committed by a male over 18 years of age is not 

a simple assault, but is a misdemeanor punishable in the discretion of the 
court. 

7. Assault and  Bat tery § 16- assault with a deadly weapon - n e w -  
s i ty  f o r  submission of simple, assaul t  

Where in a prosecution for assault with a deadly weapon the evidence 
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tends to show assault on a female a t  least, it is not error to fail to submit 
the question of guilt of simple assault. 

8. Assault a n d  Bat tery 9 P common law 
Criminal assault is governed by common law rules i n  this State. 

9. Assault a n d  Bat tery 9 4- assault defined 
A criminal assault may occur either by an intentional offer or attempt 

by force and violence to do injury to the person of another or by a show 
of violence causing the reasonable apprehension of immediate bodily harm 
or injury whereby another is put in fear and thereby forced to leave a 
place where he has a right to be. 

10. Assault a n d  Battery 9 15-- assaul t  by violence begun to be exe- 
cuted - instructions as to apprehension of victim a n d  another  person 

In  this prosecution for assault with a deadly weapon wherein the 
State's evidence tended to show a completed assault by violence begun 
to be executed, defendant was not prejudiced by instructions of the court 
relating to the apprehension of the victim and the person who shoved her 
out of the area of danger. 

APPEAL by defendant from Caw, J., 11 June 1969, Regular Crim- 
inal Session of WAKE Superior Court. 

The defendant, Linwood K. Hill, was charged with assault with 
a deadly weapon, "to wit, a knife, by attempting to cut or stab the 
said Sandra Hill." 

On 5 March 1969, Sandra Hill, wife of the defendant, was sep- 
arated from the defendant and was living a t  909 Brookside Drive, 
Raleigh, North Carolina. The evidence presented by the State tended 
to show that a t  about 8:00 p.m. on 5 March 1969, the defendant 
came to the home of Sandra, who was then in the company of one 
Christie. When Sandra partially opened the door, the defendant 
shoved the door and knocked her back against the television set and 
the wall. He  then lunged a t  Christie and a fight ensued. Sandra at- 
tempted to call the police, but the defendant jerked the telephone 
from her and slapped her, knocking her glasses off. The defendant 
then got a knife from the kitchen and began jabbing or pointing i t  
at her. The blade of the knife was described as being about six inches 
long with a sharp point and edge. Sandra began to cry and shake, 
having recently been to the hospital for her nerves. She moved away 
from the defendant. Christie shoved her into the bathroom, closed 
the door and remained there with her until after the defendant left. 

Christie, a witness for the State, testified that the defendant had 
the knife "right a t  her throat"; the defendant was holding i t  "right 
in Sandra's face"; the defendant said "he was going to kill us both"; 
."he asked me if I would love her as much if she wasn't so pretty"; 
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he made a movement toward her with the knife; "I thought he was 
going to hurt her, cut her in the face. That  is why I took her into 
the bathroom." 

The defendant testified that: he did not go to the home of 
Sandra Hill on 5 March 1969; he did not even know where she 
lived until several days after that date; on 5 March 1969 he stopped 
a t  a small grocery store to use tlic telephone and saw Sandra and 
Christie drive up; as he walked by their car Christie got out and an 
argument ensucd; he knocked Christie back up against the car and 
left. While testifying as a witness in his own behalf, the defendant 
testified on direct examination that he had been convicted of assault- 
ing his wife on two previous occasions and that he was under a 
court order not to "contact" his wife and not "to go around her." 

The jury found defendant guilty as charged, and from the prison 
sentence imposed he appealed to this Court. 

Attorney General Robert Morgan by Stag Attorney Eugene A. 
Smith for the State. 

Russell W .  DeMent, Jr., for defendant appellant. 

[I] The defendant brings forward an assignment of error based 
on the failure of the court to strike certain portions of Sandra's tes- 
timony. The witness was asked to relate what happened immediately 
before and after she saw the defendant. She described his entrance, 
the scuffle with Christie and then said, "I ran to the telephone- 
See, I was going to call the police. That is a11 I can ever do to get 
him out." At another point the witness was testifying as to what 
happened after the dcfendant left. She stated that ". . . half my 
furniture was turned over and I called the police, and the police came 
out then and told me what I could do and I did i t  and went to court 
about i t  and he was found guilty and they gave- he was already 
on two years suspension. . . ." On each of these occasions counsel 
for defendant objected and moved to strike. The testimony which 
the defendant finds objectionable was not solicited by the State. In 
fact the Solicitor admonished the witness to "Stop right there!" The 
court did not rule on either of the objections, therefore, in effect they 
were overruled. 

Shortly thereafter the witness testified, "He would cut me becausc 
he had tried to kill me several times before. He has been found 
guilty on assault charges before." Upon objection by the defendant, 
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the court instructed the jury to disregard the statement and erase 
i t  from their minds. 

[I, 21 The record before us indicates that in each of the above 
instances the witness testified a t  length in response to proper ques- 
tions by the Solicitor. Most of the statement objected to was clearly 
admissible. The rule is well settled that general objections will not 
be entertained if the evidence consists of several distinct parts, some 
of which are competent and others not. In such case the objector 
must specify the grounds of the objection, and i t  must be confined 
to the incompetent evidence. Unless this is done he cannot after- 
wards single out and assign as error the admission of that part of 
the evidence which was incompetent. State v. Tyson, 242 N.C. 574, 
89 S.E. 2d 138; Nance v. Telegraph Co., 177 N.C. 313, 98 S.E. 838; 
State v. Ledford, 133 N.C. 714, 45 S.E. 944. 

[3, 41 Even if we were to assume that the objection had been 
properly taken, the admission of the testimony was rendered harm- 
less when the defendant offered similar testimony. I t  is a well- 
established rule in the courts of this State that an objection to evi- 
dence, even though seasonably made upon a sound ground, is waived 
when like evidence is thereafter admitted without objection, and 
especially so where like evidence is subsequently offered by the ob- 
jecting party himself. State v. lT7illiams, 274 N.C. 328, 163 S.E. 2d 
353; State v. McDaniel, 272 N.C. 556, 158 S.E. 2d 874. It is true that 
one does not waive an objection or motion to strike otherwise sound 
and seasonably made, by offering evidence for the purpose of im- 
peaching the credibility or establishing the incompetency of the 
testimony in question. State v. Aldridge, 254 N.C. 297, 118 S.E. 2d 
766. Here, however, the defendant on direct examination as a wit- 
ness for himself testified that he had previously been convicted of 
assault on his wife on two occasions and that he was under a court 
order not to  "contact" his wife. He further testified that he had 
been "charged six or seven times. . . . [Elvery time I was in 
contact with her, I was in court." 

[3] The defendant's evidence does not tend to contradict or ex- 
plain evidence to which he had earlier objected. On the other hand 
i t  confirms and goes beyond that which the prosecutrix related. 
Other testimony of the defendant tended to show: he was very in- 
terested in obtaining custody of the children; he had gone to great 
lengths to avoid contact with his wife since being placed under the 
court order; and, "she would have to break his leg to catch him the 
next time." It may well be that the defendant reasoned that evi- 
dence as to his previous legal encounters as a result of being in con- 
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tact with his wife would tend to convince the jury that he had 
ample reason to avoid her presence. His defense was that he not only 
did not go to her home on the night in qbestion but did not even 
know where she lived. At any rate his testimony had the effect of 
curing any possible error in the admission of the testimony by the 
prosecutrix as to the previous convictions for assault upon her. 

[5] The defendant assigns as error the failure to instruct the jury 
that i t  might return a verdict of simple assault. This contention is 
without merit. 

[6] The defendant testified that he was twenty-four years old. There 
was evidence tending to show that the defendant pushed and struck 
the prosecutrix prior to picking up the knife. An assault on a female, 
committed by a man or boy over eighteen years of age, is not a 
simple assault; i t  is a misdemeanor punishable in the discretion of 
the court: State v. Floyd, 241 N.C. 298, 84 S.E. 2d 915; State v. 
Jackson, 226 N.C. 66, 36 S.E. 2d 706. 

[7]  The defendant was convicted of an assault with a deadly wea- 
pon, which is also a misdemeanor punishable in the discretion of the 
court. G.S. 14-33. Therefore, if i t  be conceded that the cvidcnce did 
warrant an instruction to the effect that the jury might return a 
verdict of guilty of an assault on a female, prejudicial error has 
not been shown. Where in a prosecution for assault with a deadly 
weapon the evidence tends to show assault on a female a t  least, it 
is not error to fail to submit the question of guilt of simple assault. 
State v. Church, 231 N.C. 39, 55 S.E. 2d 792. 

The defendant's final assignment of error relates to a portion of 
the judge's instructions to the jury on the law of assault. 

18, 91 In North Carolina, there is no statutory definition of assault 
and the crime remains one governed by the rules of the common law. 
The judge correctly instructed the jury on the general common law 
rule that an assault is an intentional offer or attempt by force and vio- 
lence to do injury to the person of another. State v. Hefner, 199 
N.C. 778, 155 S.E. 879. Under this definition the emphasis appears 
to be on the actions and state of mind of the accused. 

Court decisions in this and other states have developed a second 
and broadened rule so that "[a] show of violence, causing 'the rea- 
sonable apprehension of immediate bodily harm' . . . whereby 
another is put in fear, and thereby forced to leave a place where 
he has a right to be, is sufficient to make out a case of an assault." 
State v. Allen, 245 N.C. 185, 95 S.E. 2d 526. 

Thus there are two rules under which a person may be prosecuted 
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for assault in North Carolina. State v. Roberts, 270 N.C. 655, 155 
S.E. 2d 303. It is difficult in practice to draw the precise lines which 
separate violence menaced from violence begun to be executed. In  
State v. Allen, supra, the Supreme Court, speaking through Parker, 
J., (now C.J.), stated: "The rules of law in respect to assaults are 
plain, but their application to the facts is sometimes fraught with 
difficulty. Each case must depend upon its own peculiar circum- 
sta,nces." Where, as under the circumstances of this case, the de- 
fendant slaps his victim and then takes a knife and jabs i t  a t  her 
throat, this is violence begun to be executed and the assault is com- 
plete. 

[lo] The defendant could not have been prejudiced by the addi- 
tional instructions of the court relating to the apprehension of the 
victim and the person who shoved her out of the area of danger. This 
is especially true since the defendant does not attempt to mitigate, 
excuse or explain the actions attributed to him but instead con- 
tends that he was not in the presence of his wife and that nothing 
took place between them on the night in question. 

An examination of the entire charge of the court reveals that the 
judge committed no prejudicial error in declaring and explaining 
the law arising on the evidence in this case. 

In  the entire trial we find 

No error. 

B n o c ~  and RRITT, JJ.; Concur. 

STATIC HIGHWAY COMMISSION v. MATTIE MILLER FRY 

No. 6916SC42S 

(Filed 22 October 1969) 

1. Jury 5 5;  Eminent Domain § 7- highway condemnation - jurors 
who served i n  action involving adjacent l and  -qualification t o  serve 

In  this highway condemnation action, thc trial court did not err in over- 
ruling a motion by the Highway Commission to dismiss jurors who had 
served in a highway condemnation action tried immediately before the 
present action and involving land next to the land in the instant case, 
the facts and issues in the two cases being different, and the trial court 
having questioned the two jurors who served in both cases a s  to whether 
they could give the Highway Commission a fair trial in the instant case. 
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2. J u r y  § 3- qualifications - service i n  similar case 
The fact that a juror has served in a case which has some similarity to 

the case in which he is later asked to serve does not automatically dis- 
qualify him a s  to the latter trial. 

3. J u r y  8 2-- special venire - discretion of court  
Whether a special venire should be called rests in the sound discretion 

of the trial judge. 

4. J u r y  § 7- objection to juror  - exhaustion of peremptory challenges 
Ordinarily, all peremptory challenges must be exhausted before a n  ob- 

jection to a juror will lie. 

5. Eminent  Domain § + testimony as t o  value - opinion of Iandown- 
er's son 

I n  this highway condemnation action, the trial court did not err in re- 
fusing to strike testimony by the landowner's son as  to the value of the 
land where the son had suflicient opportunity to become familiar with 
the land through management of his mother's property and visiting the 
land about four times a year, notwithstanding the son had not bought or 
sold any land in the area, did not engage in the buying and selling of land 
as a general practice, and had no training in appraisal. 

6. Trial  §§ 37, 3- interested witness - request f o r  instructions 
I n  this highway condemnation action, the trial court did not err in re- 

failing t o  instruct the jury that the landowner's son was an interested 
witness and that his testimony as  to the value of the land should be 
scrutinized with care absent a request for instructions on this subordinate 
feature of the case. 

7. Eminent Domain § 7 ;  Trial  5 51- set t ing aside verdict as against 
greater  weight of evidence 

In  this highway condemnation action, the trial court did not err in re- 
fusing to set aside a verdict awarding the landowner $73,200 as  being 
against the greater weight of the evidence. 

APPEAL by plaintiff from Braswell, J.,  31 March 1969 Special 
Civil Session, SCOTLAND County Superior Court. 

This is an eminent domain civil action involving the property of 
Mattie Miller Fry (landowner), which was taken by the State High- 
way Commission (Commission) in connection with Project 8.16793, 
Scotland County (U.S. Route 74 By-Pass around Laurinburg). The 
property taken consisted of the following: Permanent right of way 
(12.7 acres) and drainage easement (0.0849 acre) ; temporary bor- 
row pit easement (3 years, 10.885 acres) and access haul road (to 
the borrow pit, 3 years, 0.47 acre). Just compensation for these estates 
taken was estimated by the Commission in connection with eminent 
domain proceedings herein to be $11,129.00. Disbursement of this 
sum, under G.S. 136-105, was made to landowner. This proceeding 
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was brought to determine the amount of just compensation for the 
properties taken. The issue was submitted to the jury, a verdict of 
$73,200.00 was returned, and a judgment entered thereon. 

Attorney General Robert Morgan, Deputy Attorney General Har- 
rison Lewis, and Trial Attorneys Ch,arles M. Hensey and Claude W. 
Harris for the State. 

Mason, Williamson and Etheridge by James W. Mason and Ken- 
nieth 8. Etheridge for defendant appellee. 

Commission asserts as error (1) the judge's overruling of its mo- 
tion to dismiss jurors who had served in a condemnation case tried 
just before this case and involving land next to the land in the in- 
stant case; (2) the judge's refusal to allow a motion to strike tes- 
timony of the son of the landowner regarding the value of the land 
in question; (3) failure of the judge to instruct that the son of 
the landowner was an interested witness and that his testimony 
should be scrutinized with care; (4) failure of the judge to set aside 
the verdict as being against the greater weight of the evidence; and 
(5) the signing of the judgment by the judge. 

[1] Immediately prior to the trial of this case another highway 
condemnation case was tried. (State Highway Commission v. Yar- 
borough, Administrator of Mathews [Mathews] 6 N.C. App. 294.) 
At the commencement of this trial, there were 16 persons on the jury 
panel, together with the 12 jurors who had served in the Mathews 
case. The landowner passed on the jurors first. A jury was not se- 
lected from the 16 by the landowner, and the panel had one of the 
jurors from the Mathews ease on i t  when t'he Commission began to 
pass on jurors. The Commission excused one juror and then another 
juror from the Mathews case joined the panel. Thus the jury as 
finally selected had 2 members from the jury in the Mathews case. 

The Commission in apt time moved that additional jurors be 
summonsed. The trial judge refused this motion and the record 
shows: 

"The court further states that if in the examination of the first 
or any of the other jurors of the twelve from the Matthews 
[sic] case i t  should appear to the court's satisfaction that any 
one or more of the jurors cannot be fair and impartial to the 
State Highway Commission and the State of North Carolina 
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by virtue of having served in the Matthews [sic] case, that i t  
will then disqualify all of the Matthews [sic] twelve and order 
a special venire." 

The basis of an objection to a juror serving in cases which are 
similar or involve the same parties is bias or prejudice resulting 
from the prior association with the facts and issues of the second 
case. The juror is supposed to have formed an opinion under oath 
about the particular set of facts which were placed before him in 
the first case. 31 Am. Jur., Jury, $ 226. However, we feel that this 
rationale is not persuasive in the present circumstances before us. 
The facts are distinguishable from those in Baker v. Harris, 60 N.C. 
271 (1864). 

For one thing, the facts and issues of the two cases are different. 
Although the properties involved in the two cases adjoin each other, 
the value of each is a separate and distinct question. It cannot be 
denied that the Commission was a party to each proceeding. The 
thrust of this objection by the counsel for the Commission seems to 
be, however, that the information imparted to the jurors in the 
Mathews case about the loss of access in the taking of the Fry prop- 
erty would cause these jurors to be prejudiced against the Commis- 
sion in the Fry case if they served again - especially in view of 
the fact that a large verdict was rendered against the Commission 
in the Mathews case. This contention is weakened, however, by the 
fact that  the Commission stipulated "that prior to the taking . . . 
the property in question had access along Highway 74 for its full 
length . . . that after the taking there was no access to the prop- 
erty from Highway 74. . . ." 
11-31 Secondly, the judge very carefully questioned the two ju- 
rors concerning what they remembered about the Fry property from 
the Mathews trial. Mrs. Carlyle stated that she did not remember 
anything which would keep her from giving a fair trial to the State 
Highway Commission in the Fry cese. Mrs. Starling said that she 
remembered the Fry property being mentioned in the Mathews case 
but that this would not prevent her from giving a fair trial in this 
case. The fact that a juror has served in a case which has some sim- 
ilarity to the case in which he is now asked to serve does not auto- 
matically disqualify him as to the latter trial. We feel that whether 
a special venire should have been called was a matter resting in the 
sound discretion of the trial judgc, and no abuse of that discretion 
has been shown. On the contrary the judgc conducted a searching 
examination to make certain that a fair and impartial jury was em- 
panelled. 
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". . . Whether a juror's knowledge is likely to bias him is a 
question addressed to the sound discretion of the court, and if 
the inference is strong, or the presumption great, that the 
knowledge on the part of the juror is such as will affect the 
verdict, a challenge for cause shouid be sustained, and the juror 
excused. . . ." 31 Am. Jur., Jury, 3 175, p. 152. 

"The competency of jurors is a question to be passed upon by 
the trial judge in the exercise of his discretion, and his rulings 
thereon are not subject to review unless accompanicd by some 
imputed error of law. Thus, objection of alleged bias or mis- 
conduct. affecting a juror is addressed to the discretion of the 
trial court, and its finding, after investigation, that the incident 
or circumstance resulted in no prejudicc, is conclusive." 5 North 
Carolina Index 2d, Jury, 8 6, p. 126. 

141 In view of our holding we do not pass on the question whether 
this assignment of error must in any event be overruled because 
the Commission had not used all of its peremptory challenges. It is 
normally the case that all peremptory challenges must be exhausted 
before an objection to a juror will lie. State v. Cod, 250 N.C. 258, 
108 S.E. 2d 615 (1959). 

This assignment of error is without merit. 

[S] As to the son of the landowner testifying about the value of 
the land, we fecl that this objection gocs to the weight of the evi- 
dence rather than to its admissibility. Mrs. Fry's son, Homer, man- 
aged his mother's property, visiting the land about four times a year. 
He spent about a day there upon each visit. He  had not bought or 
sold any land in the area. I-le did not engage in the buying and sell- 
ing of land as a general practice. Ile had no training in appraisal. 
Homer did, however, have sufficient opportunity to become familiar 
with the property. This was suficient to allow him to give an opinion 
as to the value of the property. 

"Any witness familiar with the land may testify as to his 
opinion of the value of the land taken, and as to the value of 
the respondent's contiguous lands before and after the taking." 
3 North Carolina Index 2d, Eninont Domain, 6, p. 525. 

The jury decides what credence to give to this testimony in view of 
the relative lack of qualifications for appraisal of land. 

This assignment of error is without merit. 

[6] The judge must charge the jury on every substantial and es- 
sential feature of a case. However, if a subordinate feature i s  de- 
sired by a party to be presented specifically to the jury, then the 
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party must request such an instruction. G.S. 1-180; State v. Brady, 
236 N.C. 295, 72 S.E. 2d 675 (1952) ; 2 McIntosh, North Carolina 
Practice and Proccdure, 2d Ed., $ 1513, p. 46. We feel and hold that 
a request for jury scrutiny of Homer Fry's testimony, as that of an 
interested party, involved a subordinate feature of this case and 
should have been specially requested by the Commission if desired. 
No substantial prejudice to thc Commission resulted from this omis- 
sion in the charge. 

171 The assignments of error to the trial judge refusing to set 
aside the verdict as being against the greater weight of the evidence 
and to signing the judgment are without mcrit. 

There was great variation between the values as testified to. 
They varied from a difference in before and after value from $86,000 
to $4,000. The jurors had the opportunity to see and hear the wit- 
nesses and their respective qualifications to make valuations. The 
jurors were taken on a jury view of the premises. The trial judge 
ably and carefully instructed them on the law to be applied. In addi- 
tion to the jurors the judge himself had an opportunity to observe 
and see the land and the witnesses. If he had been shocked by the 
amount of the verdict, as  being out of line. he could and doubtlessly 
would have used his authority to set aside the verdict and order a 
new trial before another jury. 

In the absence of any prejudicial error in law an appellate court 
is bound to follow the system established by the legislature to com- 
pensate a landowner for property taken in eminent domain pro- 
ceedings. 

No error. 

PARKER and GRAHAM, JJ., concur. 

IN THE MATTER OF THE CUSTODY O F  TRACY MARLENE GRIFFIN 

No. 6911DC462 

(Piled 22 October lW9) 

1. Infants 9 9; Habeas Corpus § 3; Evidence § 28.5- child cus- 
tody proceeding - use of affidavits - competency 

In a habeas corpus proceeding instituted by the mother of a minor child 
against the paternal grandparents to determine the custody of the child, 
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the court erred in admitting in evidence, over the mother's timely objec- 
tion, twenty-one affidavits offered by the grandparents which related to 
the mother's bad reputation and misconduct, the affidavits depriving the 
mother of her right to  cross-examination. 

2. Infants  8 9; Habeas Corpus 3 3-- custody of child- award to 
grandparents - use of affidavits 

In  a hearing upon petition of the mother, the surviving spouse, to de- 
termine the custody of her minor child, order of the court awarding cus- 
tody to the child's paternal grandparents is erroneous, where the sole 
basis for the court's finding of fact a s  to the unfitness of the mother was 
contained in afidavits admitted in evidence over the mother's timely 
objection. 

8. Evidence 9 28.5- affidavits - inherent  weakness as proof - cross- 
examination 

Although made under oath, an aadavi t  is inherently weak as a method 
of proof, the main reason being that the aifiant's statements cannot be 
subjected to that searching light of cross-examination which provides the 
best instrumentality yet devised for assessing the true value of testimony. 

4. Evidence § 28.5- affidavits - proper uses' 
Despite the inherent weakness of affidavits, their use has been consid- 

ered proper in certain limited situations in which the weakness of this 
method of proof is deemed substantially outweighed by the necessity for 
expeditious procedure. 

5. Infants  3 9; Habeas Corpus 9 3-- child custody proceeding - 
temporary custody - use of affidavits 

If the circumstances of a particular case require, the court may enter 
an order for temporary custody of a child, even pending service of process 
or notice, G.S. 50-13.5(d) ( I ) ,  and the use of affidavits as  a basis for 
finding necessary facts for such purpose may be appropriate. 

6. Habeas Corpus § 3- custody of child - change of circumstances 
While the order awarding child custody is not final and may be sub- 

sequently modified, this may be done only upon a showing of changed 
circumstances. G.S. 50-13.7 (a ) .  

7. Paren t  a n d  Child § 6- custody of minor child -r ight  of surviv- 
ing spouse 

Where one parent is dead, the surviving parent has a natural and 
legal right t o  the custody and control of their minor children; and al- 
though this right is not absolute, i t  will be interfered with or denied only 
for the most compelling reasons. 

APPEAL by petitioner, Cathy M. Griffin, from Godwin, District 
Judge, 7 July 1969 Session of LEE Dist,rict Court. 

This is a proceeding by writ of habeas corpus to determine cus- 
tody of an infant child, brought by the mother against the paternal 
grandparents of the child. The father is deceased. The only witnesses 
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who appeared and testified in person a t  the hearing were the pe- 
titioning mother and the two respondents. Over petitioner's objec- 
tion the court admitted in evidence 21 affidavits offered by respond- 
ents. A number of these affidavits contained allegations in almost 
identical language to the effect that affiant knew the petitioner's 
reputation and "that her reputation is bad and specifically her repu- 
tation is bad for looking after and caring for her minor child; that 
she has never properly looked after and cared for said child"; and 
that in the opinion of affiant she should not have custody of her 
child. Other affidavits contained statements as to misconduct of pe- 
titioner with a married man. Upon considcration of all the evidence 
the court entered judgment making findings of fact substantially as 
follows : 

Petitioner was married to John W. Griffin, Jr., and had one 
child, Tracy Marlene Griffin, born of this marriage on 21 Novem- 
ber 1968. Petitioner and her husband separated on 1 March 1969, 
and on 5 March 1969 entered into a written separation agreement 
under the terms of which exclusive custody and control of the child 
was vested in John W. Griffin, Jr., the petitioner to have the right 
of visitation provided the same did not interfere with the child's 
health, education and welfare. The father, John W. Griffin, Jr., was 
killed in an automobile accident on 31 May 1969. Since 1 March 
1969 the child has resided in the home of the respondents, who are 
her paternal grandparents, except for a period of approximately one 
day following the death of the father. Findings of fact numbers 
five, six and ten are as follows: 

"5. That prior to March 1, 1969, petitioner was going with 
R. J. Holder, a married man. 

"6. That petitioner is a woman of bad character and repu- 
tation in the community and is not a fit and proper person to 
have the care, custody and control of her minor child. 

"10. That the best interest of said Tracy Marlene Griffi 
will be served by denying the petition of the said Cathy M. 
Griffin, the petitioner, and awarding her custody, tuition, care 
and control to respondents with reasonable visitation rights as- 
sured to petitioner." 

On these findings of fact, the court entered an order denying the 
petition of the mother and awarding custody of the infant child to 
the respondents, with limited visitation rights granted the mother, 
From this order, the mother-petitioner appealed. 
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Hoyle & Hoyle, by J. W. Hoyle, for petitioner appellant. 

Pittman, Staton & Betts, by William W. Staton, and Ronald T. 
Penny, for respondent appellees. 

PARKER, J. 

[I, 21 Appellant assigns as error the admission in evidence over 
her objection of 21 affidavits against her and the making of findings 
of fact on the sole basis of these affidavits. In  particular she chal- 
lenges findings of fact numbers five, six and ten as being unsupported 
by any evidence other than the affidavits and therefore as being un- 
supported by any competent evidence. The record on appeal dis- 
closes that a t  the hearing the appellant made timely objection when 
the affidavits were offered by the respondents, objecting both to the 
entire group of affidavits and to each of them singly. The record fur- 
ther discloses that  she demanded the right to be alIowed to cross- 
examine the affiants. Thus, this appeal presents squarely for decision 
the question whether in a child custody hearing affidavits may prop- 
erly be received in evidence over timely objection of an interested 
party - 
131 Although made under oath, an affidavit is inherently weak as 
a method of proof. It is prepared without notice and under circum- 
stances which afford ample opportunity to lead the witness; i t  norm- 
ally includes only matters deemed helpful by the party who pre- 
pares it, omitting all matters deemed detrimental; i t  may be en- 
tirely true as  far as i t  goes, and yet constitute the misrepresentation 
of a half-truth because of matters omitted. The source and extent 
of the affiant's knowledge of the facts concerning which he swears 
are seldom adequately disclosed; any weakness in his memory or 
hesitancy to testify are not revealed; his motives and bias are not 
uncovered; his demeanor while testifying cannot be known. Most 
important of all, the affiant's statements cannot be subjected to that 
searching light of cross-examination which provides the best in- 
strumentality our experience has yet devised for assessing the true 
value of testimony. "Affidavits on the same side are sometimes as 
uniform in appearance as eggs in the shell; but, if one of them be 
prodded with the point of a cross-question or two, the yoke is a t  
once exposed." Lumpkin, J., in Robertson v. Heath, 132 Ga. 310, 
64 S.E. 73. 
[4-61 Despite their inherent weakness, use of affidavits has been 
considered proper in certain limited situations in which the weakness 
of this method of proof is deemed substantially outweighed by the 
necessity for expeditious procedure. 6 Wigmore, Evidence 3rd, $$ 
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1709, 1710. For example, in determining preliminary or interlocu- 
b r y  motions, in ruling on applications for alimony pendente lite, 
and in finding facts as a basis for issuing temporary restraining 
orders, use of affidavits has been considered proper. In all of these 
situations thcre is a compelling need for expeditious procedure. In 
most of them in the normal course of the litigation opportunity is 
subsequently afforded the opposing party to refute the affidavits or 
to cross-examine the affiants. However, we perceive in the normal 
circumstances which attend child custody proceedings no such com- 
pelling necessity for speedy action as warrants action based upon 
inferior evidence. If the circumstances of a particular case require, 
the court may enter an order for temporary custody, even pending 
service of process or notice, G.S. 50-13.5(d) ( I ) ,  and use of affidavits 
as  a basis for finding nccessary facts for such purpose may be ap- 
propriate. Awarding custody on a permanent basis is quite another 
matter. Such a determination always involves the welfare and fu- 
ture development of the child; i t  frequcntly involves t,he lives and 
happiness of other persons as well. While the order awarding cus- 
tody is not final and may be subsequently modified, this may be 
done only upon a showing of changed circumstances. G.S. 50-13.7(a) ; 
Stanback v. Stanback, 266 N.C. 72, 145 S.E. 2d 332. Therefore, in 
the first instance the order should be entered only after the most 
carcful consideration and only after the court has had the benefit 
of more reliable evidence than is usually afforded by affidavits. The 
question to be determined in child custody hearings is certainly as 
important as any presented in the usual contract or tort litigation. 
Affidavits are not, as a rule, admissible in the trial of contract and 
tort cases as independent evidence to establish facts material to the 
issues being tried, 3 Am. Jur. 2d, Affidavits, $ 29, p. 404, and we see 
no more justification for resort to inferior evidence in child custody 
proceedings than in such other litigations. 

11, 2, 71 In the present case the appellant is the mother of the 
infant child whose custody she seeks. The father is dead. "Where 
one parent is dead, the s u ~ i v i n g  parent has a natural and legal 
right to the custody and oontrol of their minor children. This right 
is not absolute, and i t  may be interfered with or denied but only 
for the most substantial and sufficient reasons, and is subject to ju- 
dicial control only when the interests and welfare of the khildren 
clearly require it." James v. Pretlow, 242 N.C. 102, 104, 86 S.E. 2d 
759, 761. In  the present case the trial judge has denied the mother's 
petition and awarded custody of her infant daughter to the paternal 
grandparents. The crucial finding of fact made by the court to sup- 
port its decision is that the mother is unfit. The sole support for 
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this finding in the record is contained in the affidavits. In admitting 
these affidavits in evidence over appellant's objection and in making 
its cruciai finding of fact on the basis of these affidavits, there was 
error. 

We are advertent to the past practice in North Carolina of hear- 
ing child custody matters upon affidavit. However, we find no de- 
cision of our Supreme Court which sanctions this practice where, 
a s  hcre, timely objection has been made and the objecting party 
will be deprived of his right of cross-examination. I n  Re Hughes, 
254 N.C. 434, 119 S.E. 2d 189, held that a party to a child custody 
proceeding must object when affidavits are offered or ask permission 
to cross-examine, clse his silence gives consent. By implication, if 
timely objection is made, affidavits should not be received, a t  least 
not without affording an opportunity for cross-examination. Gustaf- 
son v .  Gustafson, 272 N.C. 452, 158 S.E. 2d 619, was an action for 
alimony without divorce under G.S. 50-16 as i t  existed prior to its 
repeal in 1967. Child custody was involved and the court approved 
the use of ex parte affidavits, but stressed that in that case "(t)he 
ultimate right of cross-examination will be afforded the parties a t  
the trial of the cause . . ." While not directly concerned with the 
question presented by the case now before us, our Supreme Court 
has held in a number of cases that time-tested methods for assuring 
an adequate and fair hearing must be applied in child custody pro- 
ceedings. See, for example, Raper v. Berrier, 246 N.C. 193, 97 S.E. 
2d 782; I n  Re Gibbons, 245 N.C. 24, 95 S.E. 2d 85; and I n  Re Cus- 
tody of Gupton, 238 N.C. 303, 77 S.E. 2d 716. Courts of other states 
have passed upon the exact question with which we are here con- 
cerned and have held affidavits inadmissible in child custody hear- 
ings if timely objection is made. PavarofJ v. Pavaroff (Cal. App.) 
130 P. 2d 212; Camp v.  Camp, 213 Ga. 65, 97 S.E. 2d 125; Corneli- 
son v .  Cornelison, 53 Ida. 266, 23 P. 2d 252; Hays v .  Hays, 219 Ky. 
284, 292 S.W. 773; cf., cases cited in Annotation, 35 A.L.R. 2d 629. 
We find the reasoning of those decisions persuasive. 

For error in admitting the affidavits in evidence over the pe- 
titioner's objection, the case is remanded to the District Court of 
Lee County for rehearing. 

Error and remanded. 

CAMPBELL and GRAHAM, JJ., concur. 



N.C.App.1 FALL SESSION 1969 381 

STATE O F  NORTH CAROLINA v. JOSE RIERA 
No. 6912SC396 

(Filed 22 October 1969) 

1. Criminal L a w  § 15+ statement of evidence i n  narrat ive form 
Effective 1 July 1969 for appeals docketcd for hearing in the Court 

of Appeals a t  the Fall Term 1969 and thereafter, the nppeal is subject 
to dismissal for failure of appellant to provide n statement of the evidence 
in the record on appeal in narrative form. Court of Appeals Rule No. l!)(d). 

2. Narcotics 5 4- possession for  pnrpose of sale  - prima facie case 
- sufficiency of evidence 

I n  this prosecution for possession of narcotic drugs for the purpose of 
sale, the State's evidence i s  held sufficient to be submitted to the jury 
under the provision of G.S. 90-113.2(5) making the possession of 100 or 
more capsules prima facie evidence that such possession is for the purpose 
of sale, where it tends to show that 2% capsules were found i n  defend- 
ant's home, that three or four of the capsules were tested and found to 
contain barbiturates, and that all of the capsules were of the same color, 
and had the same manufacturer's uame, code letter and number. 

3. Narcotics § 1- unauthorized possession - possession f o r  sale - 
separate  offenses 

The misdemeanor of unauthorized possession of barbiturates, G.S. 
90-113.2(3), is not a lesser included offense of the felony of possession of 
barbiturates for the purpose of sale set forth in G.S. 90-113.2(5). 

4. Criminal Law § 101- motion f o r  mistrial - entry of outsider in to  
jury room 

I n  this prosecution for possession of barbiturates for the purpose of 
sale, the trial court did not err in the denial of defendant's motion for 
mistrial for the reason that a person who was not a juror entered the 
jury room while the jury was deliberatjng, where the record shows that 
when the person entered the jury room the jurors became silent and noth- 
ing was said. 

APPEAL by defendant from Cnnnday, J., 3 February 1969 Session , of Superior Court held in CUMRERLANL) County. 

Defendant, upon his plea of not guilty, was tried by a jury on 
the following bill of indictment: 

"THE JURORS FOR THE STATE UPON THEIR OATH 
PRESENT, That  Jose A. Riera, late of the County of Cuni- 
berland, on or about the 14th day of October, 1968, with force 
and arms, a t  and in the County aforesaid, unlawfully, willfully 
and feloniously did possess and havc under his control a t  312 
Elizabeth Street, Fayetteville, North Carolina, a barbiturate 
drug, to  wit: 205 capsules of a barbiturate preparation known as 
Tuinal, for the purpose of sale, barter, exchange, supplying, 
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giving away and furnishing, contra,ry to the form of the Statute 
in such case made and provided and against the peace and 
dignity of the State." 

Upon returning a verdict of guilty of the offense of possession 
of narcotic drugs for the purpose of sale, the jury, on motion of the 
defendant, was polled and all the jurors assented to the verdict. 
From judgment of imprisonment for not less than two nor more than 
four years, the defendant appealed to the Court of Appeals. 

Attorney General Robert Morgan, Trial Attorney J. Bruce Mor- 
ton, and Staff Attorney James E.  -Magner, Jr., for the State. 

Downing, Downing & David by Edward J. David for defendant 
appellant. 

MALLARD, C. J. 

111 The State properly moved to dismiss the appeal of the defend- 
ant for his failure to comply with the requirements of Rule 19(d) 
of the Rules of Practice in the Court of Appeals in that he failed to 
provide a statement of the evidence in the record on appeal in nar- 
rative form within the time allowed for docketing his appeal. Rule 
19(d) was prescribed and adopted as an amendment to Rule 19 by 
the Supreme Court of North Carolina, in conference, on 11 February 
1969, pursuant to the authority contained in G.S. 78-33, and reads 
as  follows: 

" (d) Evidence - How Stated. The evidence in case on appeal 
shall be in narrative form; and not by qucstion and answer, ex- 
cept that a question and answer, or a series of them, may be set 
out when the subject of a particular exception. When this rule 
is not complied with this Court will, in its discretion, hcar the 
appeal, dismiss the appcal or remand for a settlement of the 
case on appeal to conform to this rule. The stenographic tran- 
script of the evidence in the trial court may not be used as an 
alternative to narration of the evidence." 

The foregoing rule became effective on 1 July 1969 and applies 
to all appeals docketed for hearing in the Court of Appeals at  the 
Fall Session 1969 and thereafter. 

Defendant by addcndu~n to the record filed part of the testimony 
of the witnesses in narrative form on 29 August 1969 in addition to 
having filed the entire transcript of the testimony a t  the time he 
docketed the record on appcal on 19 June 1969. The solicitor stipu- 
lated that the testimony of the witnesses contained in the adden- 
gum "is accurate according to the transcript of the record of trial 
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prepared in the case of North Carolina versus Jose Riera." Under 
these circumst,ances, we dccide the appeal on its merits. 

121 The evidence for the State tended to show that on 14 October 
1968 the defendant and his wife were a t  home in Spring Lake, North 
Carolina, when officers arrived with a scarch warrant to search for 
marijuana. Upon searching the defendant's home, the oficers found 
two hundred and five capsules and a quantity of envelopes in the 
top left drawer of a chest of drawers in the only bedroom in the 
house. Each capsule was half reddish-orange and the other half 
blue. The capsules were described in the cvidence as Tuinal. "Tuinal" 
is the brand name of capsules nianufactured by Eli Lilly and Com- 
pany containing a combination of amytal sodium and seconal sodium. 
Three or four of these capsules were chemically tested and found to 
contain the barbiturates, seconal and amytal. The remainder of the 
capsules were not chemically tested. The addendum to the record 
containing the stipulated narrative of the evidence does not so in- 
dicate, but the transcript of the testimony I-eveals that the name 
"Eli Lilly" appeared on each capsulc, and each capsule contained 
Lilly's code letter and number. These type capsules are sometimes 
referred to as "blue bonnets or red bonncts." 

The defendant offered evidence tending to show that  he was in 
the army stationed a t  Port Bragg; that three or four weeks before 
the shcriff and other officers searched his home he found the cap- 
sules, along with the envelopes, behind the service club a t  Fort 
Bragg; that be did not know what they werc; that he did not intend 
to sell or use them; and that he was going to keep them until he 
found out what they were and eventually throw them out. 

Defendant assigns as error the failure of the court to allow his 
motion for judgment as of nonsuit. Defendant contends that the 
witnesses did not testify that all of the capsules contained barbit- 
urates, and, therefore, the prima facie rule set forth in G.S. 90-113.2(5) 
is not applicable. We hold that the testimony that  all of the cap- 
sules were of the same color, had the same manufacturer's name, 
code letter and number is some evidence that all of the capsules con- 
tained barbiturates. 

The applicable rule is stated in State v. Goines, 273 N.C. 509, 
160 S.E. 2d 469 (1968), as follows: 

"Motion to nonsuit requires the trial court to consider the evi- 
dence in its light most favorable to the State, take i t  as true, 
and give the State the benefit of every reasonable inference to 
be drawn therefrom. State v. Cook, 273 N.C. 377, 160 S.E. 2d 
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49; State v. Cutler, 271 N.C. 379, 156 S.E. 2d 679; State v. 
Overman, 269 N.C. 453, 153 S.E. 2d 44. Regardless of whether 
the evidence is direct, circumstantial, or both, if there is evi- 
dence from which a jury could find that the offense charged has 
been committed and that defendant committed it, the motion to 
nonsuit should be overruled." 

Applying this rule to the factual situation in this case, we are of 
the opinion and so hold that there was ample evidence to require 
submission of this case to the jury. 

The pertinent parts of the statute, G.S. 90-113.2, under which the 
defendant is indict.ed, reads: 

"It shall be unlawful: 
% 4% 4% 

"(5) For any person to possess for the purpose of sale, barter, 
exchange, dispensing, supplying, giving away, or furnishing any 
barbiturate or stimulant drugs; and, provided, the possession 
of one hundred or more tablets, capsules or other dosage forms 
containing either barbiturate or stimulant drugs, or a combina- 
tion of both, shall be prima facie evidence that such possession 
is for the purpose of sale, barter, exchange, dispensing, supply- 
ing, giving away, or furnishing." 

The punishment is set out in G.S. 90-113.8(a) which provides 
that  one who violates G.S. 90-113.2(5), relating to the illegal pos- 
session of barbiturate drugs "for the purpose of sale, barter, ex- 
change, dispensing, supplying, giving away, or furnishing," shall be 
guilty of a felony. Section (b) of this statute provides that all other 
violations of G.S. 90-113.2 shall be misdemeanors. 

[3] Defendant assigns as error the failure of the judge to charge 
the jury that  they could return a verdict against the defendant of 
guilty of a lesser included offense. The defendant argues that G.S. 
90-113.8 sets forth two categories of penalties. The first category, says 
the defendant, deals with the possession for the purpose of sale, etc., 
which makes the violation a felony, and "( t)he second category deals 
with unauthorized possession of same which is a misdemeanor. The 
defendant submits that the second category (G.S. 90-113.8(b) is a 
lesser included offense of the first category. (G.S. 90-113.8(a)." 

G.S. 90-113.8(b) reads a s  follows: 

"(b) Any person who violates, or conspires with, aids, abets, 
or procures another to violate, any provision of this article, 
other than G.S. 90-113.2(5), shall be guilty of a misdemeanor 
and upon conviction shall be punished by a fine of not more 
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than one thousand dollars ($1,000.00), or by imprisonment for 
not more than two years, or both, in the discretion of the court. 
Upon a second or subsequent conviction for a violation of any 
provision of this article, other than G.S. 90-1 13.2 (5), the defend- 
ant shall be guilty of a felony and shall be fined or imprisoned, 
or both, in the discretion of the court." 

This section does not provide that the misdemeanor of "unautho- 
rized possession" is a lesser included offense of the felony defined 
in G.S. 90-113.8(a). What G.S. 90-113.8(b) refers to is "any pro- 
visions of this article, other than G.S. 90-113.2(5)." There is a sep- 
arate provision [G.S. 90-113.2(3)1 of this article, a violation of 
which, under the provisions of G.S. 90-113.8(b), i t  is made a mis- 
demeanor: 

"(3) For any person to possess a barbiturate or stimulant drug 
unless such person obtained such barbiturate or stimulant drug 
in good faith on the prescription of a practitioner in accordance 
with subdivision (1) a or in accordance with subdivision (1) 
c of this section or in good faith from a person licensed by the 
laws of any other state or the District of Columbia to prescribe 
or dispense barbiturate or stimulant drugs." 

The Supreme Court has held in State V. Cofield, 247 N.C. 185, 
100 S.E. 2d 355 (1957), that: 

"G.S. 18-50 makes the possession for the purpose of sale of illicit 
liquor a general misdemeanor. G.S. 18-48 provides that  the pos- 
session of whisky upon which the taxes imposed by the laws 
of Congrcss of the United States or by the laws of this State 
have not been paid is a general misdemeanor. Each statute 
creates a specific criminal offense, and a violation of G.S. 18-48 
is not a lesser offense included in the offense defined in G.S. 
18-50." 

We think that the situation in this case is analogous to the rule 
set forth above in Cofield. G.S. 90-113.2(5), which was enacted in 
1965, makes the possession of barbiturates for the purpose of sale 
a felony. G.S. 90-113.2(3), which was enacted in 1959, provides that 
the possession of barbiturates is a misdemeanor. Each of these sec- 
tions of this statute was enacted a t  different sessions of the General 
Assembly, and each creates a specific criminal offense, and the vio- 
lation of G.S. 90-113.2(3) is not a lesser offense includcd in G.S. 
90-113.2(5). 

[4] Defendant assigns as error the failure of the court to allow 
his motion for a mistrial for the reason that another person was in 
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the jury room other than the twelve jurors during their deliberations. 
The record does not support defendant's contention. All the record 
shows in this connection is that "(a)  female entered the jury room 
while the jury was in its deliberations. His Honor, the Judge, im- 
mediately instructed thc bailiff to return the jury to the open court- 
room. The Judge questioned the jurors in open Court and asked 
thcm what happened when this female person entered the jury room. 
The foreman answcred that the jury became silent and nothing was 
said. The defendant a t  this point madc motion for a mistrial. The 
motion was denied." 

The record reveals that when the female entered the jury room, 
the jurors bccame silent. Nothing was said. Certainly the record does 
not show that this female person was in the jury room "during their 
deliberations." It is clear that there was an interruption of the de- 
liberations of the jury by this female's entry, but there is nothing in 
the record to indicate any othcr improper conduct on the part of 
the female. She apparently just walked in the jury room without 
being aware that the jury was there. The trial judge investigated 
immediately and by his ruling found nothing prejudicial to defend- 
ant. In addition, no exception was taken to the denial of defendant's 
motion for a mistrial. Prejudicial error is not made to appear. 

No error. 

MORRIS and HEDRICIC, JJ., concur. 

MRS. LYNWOOD W. CA4LHOUN, WIDOW; MRS. LYNWOOD W. CALHOUN, 
NEXT FRIEND OF LINDA CALHOUN, PAM CALHOUN AND STDPHEN 
CALHOUN, CHIWREN OF LYNWOOD W. CALHOUN, DECEASED, EMPLOYEE, 
 PLAINTIFF^ V. KIMBRELL'S, INC., EMPLOYER AND E,MPLOYERS MU- 
TUAL CASUALTY COMPANY, CARRIE 

No. G912IC392 

(Filed 22 October 1969) 

1. Master and Servant 8 55-- workmen's compensation - death com- 
penable - fall by employee - findings 

Evidence that the employee was last seen sorting rugs on a balcony 
inside the employer's warehouse, that the balcony, which had no guard rail, 
was 10 feet above floor level, that stairs led from the warehouse floor to the 
balcony, that the employee was found in a n  unconscious condition a t  the 
foot of the stairs, and that medical examination revealed the employee 
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had sustained a linear skull fracture which resulted in his death, is held 
sufficient to support a finding and award by the Industrial Commission 
that the employee "in some unknown manner" sustained a fall arising out 
of and in the course of his employment; specific finding by the Commis- 
sion that the employee fell "down the stairs leading from the floor to the 
balcony" is not supported by the evidence and is stricken. 

2. Evidence S 49- examination of experts - hypothetical question 
A hypothetical question to an expert witness may not be based on facts 

not in evidence. 

APPEAL by defendants from an award of the North Carolina In- 
dustrial Commission filed 27 March 1969. 

This is a proceeding under the Workmen's Compensation Act. 

A claim was made by the widow and three infant children of 
Lynwood Calhoun for compensation for the death of Lynwood Cal- 
houn who died 3 August 1967. On 21 July 1967 while engaged in his 
work with Kimbrell's, Inc., Lynwood Calhoun was found in an un- 
conscious condition near the foot of some stairs leading to a balcony 
in the warehouse of Kimbrell's, Inc. He never regained full con- 
sciousness and died on 3 August 1967 a t  the North Carolina Me- 
morial Hospital a t  Chapel Hill, North Carolina. 

After hearing, Commissioner Shuford found the following facts: 

"1. On 21 July 1967 deceased employee engaged in sorting 
and stacking carpets a t  defendant employer's establishment as  
part of his job with his employer. Plaintiff worked on a balcony 
which was approximately 10 feet above the level of the floor. 
There was no railing around the balcony but there were stairs 
leading to the balcony with a railing on one side of the stairs. 

2. On the morning of 21 July 1967 plaintiff worked with 
Mr. W. E. Covington, assistant manager of defendant employer, 
in sorting the rugs. Plaintiff seemed normal and made no com- 
plaints during the morning. On the afternoon of 21 July 1967 
plaintiff continued with the work of sorting the rugs on the 
balcony and was assisted in the work by Mr. Alvin Allen, a 
fellow employee. Mr. Allen was called away to help with a de- 
livery, leaving deceased employee alone on the balcony. 

3. After Mr. Allen left deceased on the balcony the de- 
ceased in some unknown manner fell down the stairs leading 
from the floor to the balcony. Deceased was found in a semi- 
conscious condition lying a t  the foot of the stairs by Mr. Cov- 
ington. 
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4. Deceased employee sustained an injury by accident 
arising out of and in the course of his employment with de- 
fendant employer. 

5. Following his accident deceased was carried to the North 
Carolina Memorial Hospital a t  Chapel Hill where he was ad- 
mitted under the service of Dr. Robert L. Timmons, neuro- 
surgeon. Deceased was found to have sustained a linear skull 
fracture on the posterior left side. He was only semi-conscious 
and seemed to have some loss of motor function on the right 
side of the face. 

6. On the fifth day of deceased's hospitalization he became 
much worse and was operated upon by Dr. Timmons. Such op- 
eration revealed that there had been a contusion or bruising of 
deceased's brain which had resulted in swelling of the brain. 
This caused compression of the brain stem and resulted in the 
death of deceased on 3 August 1967. The death of deceased was 
a direct result of the injury by accident giving rise hereto." 

On appeal to the Full Commission the Full Commission adopted 
as its own the findings of fact, opinion and award of Commissioner 
Shuford with one additional finding of fact as follows: 

" '8. The deceased did not suffer from any acute ulcerated 
condition or from peritonitis prior to and a t  the time of his in- 
jury on July 21, 1967. The acute ulcerated condition existed for 
not more than from four to six days prior to the death of the 
deceased on August 3, 1967. The peritonitis had not existed for 
more than from two to four days prior to the death of the de- 
ceased on August 3, 1967. The deceased on July 21, 1967, sus- 
tained a contusion or bruise of his brain due to some sort of 
trauma and as a result of this contusion or bruise of the brain 
there was swelling of the brain with ultimate compression of 
his brain stem and as a result the deceased came to his death 
on August 3, 1967.' " 

Defendants appealed. 

Lacy 8. Hair for plaintiff-appellees. 
Quillin, Russ, Worth & McLeod by G. S. Quillin for defendant- 

apptdlants. 

Defendants make several assignments of error asserting for the 
most part that there was no competent evidence to support the 
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findings of fact and conclusions of law made by the Commission. 
There was one other assignment of error regarding the admission of 
evidence in the form of a hypothetical question asked one of the 
medical expcrts. 

"To be compensable under the Workmen's Compensation Act 
an injury must result from an accident arising out of and in t21e 
course of the employment. ' * " Claimant has the burden 
of showing such injury. " * "" Taglor v. Twin City Club, 
260 N.C. 435, 132 S.E. 2d 865. 

[I] The evidence in the instant case shows that on 21 July 1967 
Calhoun, Covington, Page and Allen were working during the morn- 
ing hours on a balcony in the warehouse rearranging and stacking 
rugs for the purpose of taking an inventory. There was no guard 
rail around the balcony. Steps led up to the balcony, and these steps 
had a guard rail on one sidc only. About noon they stopped work 
for lunch. About 1:30 p.m. Calhoun and Allcn returned to the bal- 
cony. At this time Covington and Page wcre talking a t  a point some 
50 fect from the staircase. Allen left Calhoun on the balcony while 
he, Allen, went to check out a truck. After the passage of some 8 
to 10 minutes Allen returned and found Calhoun a t  the foot of the 
steps leading up to the balcony. He was lying partly on his left side 
with his head leaning against an upright. Calhoun was unconscious 
a t  this time. I-Xis clothcs were not torn and there wcre no marks 
about his face and no bleeding. Without ever regaining consciousncss 
Calhoun died 3 August 1967. Dr. Timmons, a medical expert and an 
associate professor of surgery in the Division of Neurosurgery a t  the 
University Hospital testified that Calhoun had a linear skull fracture 
on the left side posterior. He exprcssed an opinion to the effect that 
Calhoun '(sustained contusion or bruise of the brain due to some 
sort of injury, apparently on the left side. As a result of this, there 
was swelling of the brain which ultimately caused compression of 
the brain stem that caused cessation of breathing." 

This evidence was ample to sustain all of the findings of fact 
with the exception of these words in Findings of Fact No. 3, "down 
the stairs leading from the floor to the balcony." There was no evi- 
dence to show that Calhoun fell down the stairs. The only evidence 
is to the effect that he was found lying near the foot of the stairs 
on the floor wit,h his head "leaning against an upright." The ques- 
tion is thus presented as to whether this evidence would sustain the 
award. We are of the opinion that i t  does. 

When Calhoun was found lying on the floor with his head against 
an upright and i t  later developed that he had a linear skull fracture, 
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this alone was sufficient to support a finding of fact that he had sus- 
tained a fall. I t  is not necessary that a witness observe the actuaI 
fall. I n  Rewis v. Insurance Co., 226 N.C. 325, 38 S.E. 2d 97, the 
employee was in the washroom on the eleventh floor of the Security 
Bank Building in Raleigh. He was heard to say, 'lPlease help me t o  
the window, I am about to faint." Thereafter his body was found 
on an adjacent roof some nine floors below. No one saw him fall. A 
recovery was sustained. 

In the case of De'C7ine v. Steel Co., 227 N.C. 684, 44 S.E. 2d 77, 
the employee was discovered in an unconscious condition a t  the 
bottom of a sign and flagpole. One of the duties of the employee re- 
quired him to stand on a cement platform and lower a flag from the 
flagpole each day. The exact cause of the fall was not determined. 
The Commission found that the fall was an accident arising out of 
the employment and a recovery was sustained. 

In  Robbins v. Hosiery Mills, 220 N.C. 246, 17 S.E. 2d 20 the em- 
ployee was observed falling. The reason for the fall was unknown. 
A recovery was sustained. 

In  Taylor v. Twin City Club, 260 N.C. 435, 132 S.E. 2d 865 the 
employee was a waiter who fell a t  a doorway leading into the 
kitchen. His head struck a sharp edge of the door producing an in- 
jury which resulted in death. The record does not indicate whether 
anyone actually saw the fall or not. The Court stated: 

"It has been suggested that  this result in unexplained-fall cases 
relieves claimants of the burden of proving causation. We do 
not agree. The facts found by the Commission in the instant 
case permit the inference that the fall had its origin in the em- 
ployment. There is no finding that any force or condition in- 
dependent of the employn~ent caused or contributed to the ac- 
cident. The facts found indicate that, a t  the time of the acci- 
dent, the employee was within his orbit of duty on the business 
premises of the employer, he was engaged in the duties of his 
employment or some activity incident thereto, he was exposed 
to the risks inherent in his work environment and related to his 
employment, and the only active force involved was the em- 
ployee's exertions in the performance of his duties." 

We think the above authorities sustain the award made in this 
case. 

[I, 21 The words previously quoted in Finding of Fact No. 3, 
namely, "down the stairs leading from the floor to the balcony," 
should be eliminated as not supported by the evidence. It also fol- 
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lows that the hypot,hetical question asked Dr. Krigrnan was im- 
proper as i t  included words indicating some type of fall down the 
stairs. Since there was no evidence in the record to sustain that hy- 
pothetical question, i t  was improper. Petree v. Power Company, 268 
N.C. 419, 150 S.E. 2d 749. Even after eliminating that question and 
the answer, however, the award in this case was proper. 

Other jurisdictions, in substantially similar instances, have sus- 
tained a recovery. In Leichleitner v. Coal Township School District, 
e t  al., 147 Pa. Super. Ct. 276, 24 A. 2d 50, a janitor was observed 
.on a ladder a t  the third rung from the top repairing a cord on the 
window blinds. Some fifteen minutes later he was found face down 
ton the floor a t  the foot of the ladder. H e  had a brush burn on his 
hand, a lump on his right shoulder, and a small contusion on his 
head. He had been in good health earlier in the morning. The cause 
of death several hours later was a cerebral hemorrhage. The court 
found that circumstantial evidence was sufficient to establish a fall 
and allow the inference of an accidcnt. 

In Jochim v. Il!lontro.se Chemical Co., 4 N.J. Super. 157, 66 A. 
2d 552, Affirmed, 3 N.J. 5, 68 A. 2d 628, an employee's duties required 
him to open the plant before work and to check a vat from a plat- 
form some distance from the floor. He was found in his work clothes 
by others coming to work, a t  the foot of the ladder leading to the 
platform. He had a fractured skull which caused death. No one saw 
what happened. The court stated: 

"We are satisfied from the evidence presented that the peti- 
tioner satisfactorily carried the burden of establishing the prob- 
ability that while the decedent was engaged in his work, he 
slipped and fell and his fall resulted in a fractured skull which 
caused his death." 

'The defendants rely upon the following cases: 

Vause v. Equipment Co., 233 N.C. 88, 63 S.E. 2d 173; 
Cole v. Guilford County, 259 N.C. 724, 131 S.E. 2d 308; 
.Jackson v. Highway Commission, 272 N.C. 697, 158 S.E. 2d 865; 
Crawford v. Warehouse, 263 N.C. 826, 140 S.E. 2d 548. 

In  eaeh of those cases the employce had an idiopathic condition 
-that is, one arising spontaneously from the mental or physical 
condition of the particular employee - and the idiopathic condition 
was the sole cause of the injury. 

In the instant case there was no evidence of any pre-existing 
idiopathic condition which in any way contributed to the fall of 
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Calhoun, to say nothing of such an idiopathic condition being the 
sole contributing factor. 

With the modification of Finding of Fact No. 3 as indicated 
above by the elimination of the words "down the stairs leading from 
the floor t,o the balcony," we think the award should be 

Modified and affirmed. 

PARKER and GRAHAM, JJ., concur. 

HERBHRT P. ALLBN v. JOHN SCHILLER, COLLECTOR OF THE ESTATE OF 
MILDRED EULENE MANUS, AND CHARLES DAVID FORMYDWAL 

No. 695DC237 

(Filed 22 October 1969) 

1. Automobiles gj 105- liability of nondriver owner - evidence of 
agency of dr iver  - G.8. 20-71.1 

G.S. 20-71.1 applies when the p la in t i ,  by appropriate allegations, seeks 
to hold an automobile owner liable under the doctrine of respondeat su- 
perior for the negligence of a nonowner operator. 

2. Automobiles § 105- liability of nondriver owner - agency of driv- 
e r  - G.S. 20-71.1 

Under G.S. 20-7l.1, proof of ownership and registration of a motor ve- 
hicle involved in a collision while being driven by a nonowner is prima 
facie evidence that a t  the time and place of the injury caused by it the 
motor vehicle was being operated with the authority, consent and knowl- 
edge, end under the control of a person for whose conduct the owner was 
legally responsible, and is sufficient to carry the case to the jury on the 
issue of agency. 

2. Negligence gj 29- proof of negligence 
Negligence need not be established by direct evidence but may be in- 

ferred from the attendant facts and circumstances. 

A Automobiles gjgj 44, 5& crossing center l ine a n d  hitting parked ve- 
hicles - res ipsa loqui tur  - sufficiency of evidence 

In  this action for damages caused to plaintiff's parked automobiles 
when they were struck by another automobile, plaintiff's evidence is 
held s d c i e n t  to go to the jury on the issue of the driver's negligence 
under the doctrine of res ipsa loquitur where i t  tends to show that plain- 
tiff's two automobiles were lawfully parked in front of his home, and that  a t  
approximately 5 a.m. the other automobile went across the center line 
from its path of travel and struck the front of one of plaintiff's auto- 
mobiles, knocking it  into plaintiff's other automobile. 
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5. Automobiles 6 6 -  proof of identity of driver 
The identity of the driver of a vehicle a t  the time of an accident need 

not be established by direct evidence, but may be established by circum- 
stantial evidence or by a combination of direct and circumstantial evi- 
dence. 

6. Automobiles $j 6 6 -  identity of driver - sufficiency of evidence 
Plaintiff's evidence is held smcient to support the inference that de- 

fendant's intestate was the driver of a n  automobile which struck plain- 
tiff's parked automobiles, where it  tends to show that shortly after the 
collision defendant's intestate, bleeding from a deep cut on her forehead, 
was on plaintiff's front porch and then went into his living room, that  the 
windshield of the automobile was cracked on the driver's side and on the 
steering wheel, and that there was a trail of blood from the automobile 
to plaintiff's front porch and from the front porch to the living room. 

APPEAL by plaintiff from Tillery, J., a t  the January 1969 Civil 
Session, District Court, NEW HANOVER Division of the General 
Court of Justice. 

This is a civil action wherein the plaintiff seeks to recover prop- 
erty damages he sustained when his two parked automobiles were 
damaged in a collision with a 1966 Ford Mustang which plaintiff 
alleges was owned by the defendant Formyduval and was driven by 
the intestate of the defendant Schiller. 

Plaintiff's evidence tended to show: On the evening of 15 De- 
cember 1967, plaintiff's 1963 Pontiac and 1958 Chevrolet were law- 
fully parked facing north on the east side of the street in front of 
his house. The Pontiac was parked in front of the Chevrolet. At  ap- 
proximately 5 a.m. the next morning, plaintiff heard a collision in 
front of his house. He dressed quickly and went outside. The Mus- 
tang was across the center line from its path of travel, directly in 
front of the Pontiac, facing and touching i t  ("sitting almost in it"), 
and had sustained heavy front-end damage. The Pontiac was dam- 
aged both front and rear; it was jammed back against the Chevrolet 
which also sustained front-end damage. The Mustang's motor was 
running, the lights burning, and the radio playing. After turning 
off the motor and radio, plaintiff saw Eulene Manus, the decedent, 
on his front porch. They went into the house. 

There were no eyewitnesses to the collision; there was no evi- 
dence that other persons were involved. The windshield was cracked 
on the driver's side only, and Eulene Manus was bleeding from her 
forehcad. There was blood in the car on the driver's side and on the 
steering wheel; also a trail of blood from the car to the front porch 
and from the porch to the living room. Eulene Manus told the in- 
vestigating officer that defendant Formyduval owned the car; certi- 
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fied copies of the certificate of title and registration card indicated 
that he was both the owner and the registrant. She died several days 
after the collision. 

At the conclusion of plaintiff's evidence, defendants moved for 
judgment as of nonsuit. The motion was allowed as to both defend- 
ants and plaintiff appealed. 

Addison Hewlett, Jr., and Jerry L. Spivey for plaintif appellant. 

James, James & Crossley, b y  John P. Crossley for defendant up- 
pellees. 

PARKER, J. 

[I1 Plaintiff has joined as defendants the collector of the estate 
of the alleged driver and the owner of the Mustang, seeking to hold 
the owner liable for the negligence of a nonowner operator. G.S.. 
20-71.1 applies when, as in this case, the plaintiff, by appropriate 
allegation in the complaint, seeks to hold the owner liable under the 
doctrine of respondeat superior. Howard v .  Sasso, 253 N.C. 185, 116 
S.E. 2d 341, citing Osborne v .  Gilreath, 241 N.C. 685, 86 S.E. 2d 
462. That  statute provides: 

"(a) In  all actions to recover damages for injury to the per- 
son or to property or for the death of a person, arising out of 
an accidcnt or collision involving a motor vehicle, proof of 
ownership of such motor vehicle a t  the time of such accident or  
collision shall be prima facic evidence that said motor vehicle 
was being operated and used with the authority, consent, and 
knowledge of the owner in the very transaction out of which 
said injury or cause of action arose. 

"(b) Proof of the registration of a motor vehicle in the 
name of any person, firm, or corporation, shall for the purpose 
of any such action, be prima facie evidence of ownership and 
that such motor vehicle was then being operated by and under 
the control of a person for whose conduct the owner was legally 
responsible, for the owner's benefit, and within the course and 
scope of his employment." 

In Travis v .  Duckworth, 237 N.C. 471, 75 S.E. 2d 309, our Su- 
preme Court. first considered this statute and recognized the power 
of the General Assembly to dcclare that "proof of certain related 
preliminary facts shall be regarded as prima facie evidence of the 
ultimate fact a t  issue, and hence as affording sufficient basis for the 
consideration of the jury." 
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121 Plaintiff offered into evidence properly certified copies of ii 

certificate of title and a registration card which indicated both 
ownership and registration of the Mustang lay in defendant Formy- 
duval. Such evidence of ownership and registration of the motor ve- 
hicle involved in the collision must, by force of the statute, be re- 
garded as prima facie evidcnce that a t  the time and place of the in- 
jury caused by i t  the motor vehicle was being operated with the au- 
thority, consent and knowledge, and under the control of a person 
for whose conduct the defendant Formyduval was legally respons- 
ible. Travis v. Duckworth, supra. By rea~on of this statute, the 
agency issue is for determination by the jury. Moore v. Crocker, 
264 N.C. 233, 141 S.E. 2d 307. 

43, 41 Defendant owner contends there was insufficient evidence 
of actionable negligence. Although no presumption of negligence 
arises from the mere fact there has been an accident and injury, 
Jones v. Atlcins Co., 259 N.C. 655, 131 S.E. 2d 371, if the evidence, 
construed in the light most favorable to the party with the burden 
of proof is sufficient to make out a prima facie case of actionable 
negligence, a motion for nonsuit should be denied and thc issue sub- 
mitted to the jury. Maynor v. Townsend, 2 N.C. App. 19, 162 S.E. 
2d 677. "Direct evidence of negligence is not required; i t  may be in- 
ferred from the attendant facts and circumstances.'' Greene v. 
.ATichols, 274 N.C. 18, 161 S.E. 2d 521; Etheridge v. Etheridge, 222 
N.C. 616, 24 S.E. 2d 477. As in Maynor v. Townsend, supra, the 
facts in the case a t  bar are similar to the facts in Greene v. Nichols, 
supra, in which our Supreme Court in a comprehensive opinion by 
Sharp, ,J., after reviewing prior decisions in this jurisdiction and 
other authority, "applied the doctrine of res ipsa loquitur, which 
-simply means that the nature of the occurrence itself furnishes cir- 
cumstantial evidencc of driver-ncgligence." 

In Greene v. Nichols, supra, an automobile crossed the center 
line, left the two-lane highway on a curve, and collided head-on 
with a stationary object, a trcc about five feet from the asphalt 
surface. The night was clear and the road was dry. There were no 
eyewitnesses, all the occupants of thc automobile dying from head 
and body injurics sustained in the wreck. The plaintiff administrator 
introduced no evidencc tending to show why the car deviated from 
its course and from a judgmcnt as of nonsuit appealed to the Su- 
preme Court. The Court held the circumstantial evidence sufficient 
to present a jury question with respcct to the actionable negligence 
of the driver. Sharp, J., explaining the Court's reasoning: 

"It is generally accepted that an automobile which has been 
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traveling on the highway, following 'the thread of the road,' 
does not suddenly leave i t  if the driver uses proper care. . . . 

"The inference of driver-negligence from such a departure 
is not based on mere speculation or conjecture; i t  is based upon 
collective experience, which has shown i t  to be the 'more rea- 
sonable probability.' " 

I n  the light of Greene v. Xichols, supra, and Maynm v. Townsend, 
s u p a ,  plaintiff was entitled to have a jury pass on his evidence. 

[6] Defendant Schiller contends there is insufficient evidence that 
Eulene Manus was the driver to take the adion against her estate 
to the jury. It is well settled that in passing on a motion for judg- 
ment of involuntary nonsuit, plaintiff is entitled to have his evidence 
taken in the light most favorable to him and to the benefit of every 
reasonable inference to be drawn therefrom. Rosser v. Smith, 260 
N.C. 647, 133 S.E. 2d 499. 

151 Direct evidence as to who was driving the automobile a t  the 
time i t  was wrecked is not required. The identity of the driver may 
be established by circumstantial evidence or by a combination of 
direct and circumstantial evidence. Maynor v. Townsend, supra; 
Greene v. Nichols, supm; King v. Ronardi, 267 N.C. 221, 148 S.E. 
2d 32. Circumstantial evidence alone is sufficient to establish this 
crucial fact. Stegall v. Sledge, 247 N.C. 718, 102 S.E. 2d 115. The 
ultimate inquiry is whether the circumstantial evidence is such as 
might "reasonably conduce to its conclusion as a fairly logical and 
legitimate deduction." Stansbury, N.C. Evidence 2d, § 210, p. 539. 
[6] Plaintiff's testimony included the following: 

"When I heard the collision, I heard a door slam and when 
I got up, I heard somebody coming up on the porch. I went 
right on to the car. . . . 

" ~ h g  motor was running, lights burning, radio playing real 
loud, and I cut the radio off, cut the motor off and disremember 
whether I cut out the lights or not, and I looked back and she 
was standing outside by my door . . . and she walked in the 
house and there was a chair sitting there and she sat in the 
chair and I told my wife to call the law and call an ambulance." 

The windshield was cracked on the driver's side only. Eulene Manus 
had a deep cut on her head, "gushing blood real bad." There was 
blood in the car, on the driver's side only, and on the steering wheel. 
The investigating officer testified there was a "trail of blood from the 
car to the front porch, from the porch to the living room." The offi- 
cer asked Eulene Manus who owned the car. She told him. Neither 
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the officer nor the plaintiff asked her who was driving. It appears to 
us that the likelihood she was driving is no mere suspicion, con- 
jecture, guess, possibility or chance; i t  is a legitimate deduction 
sufficient to merit determination by the jury. 

The judgment as of nonsuit entered by the district court is 

Reversed. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. CHARLES EARL COUNCIL AND 

NICK DONALD McIVER 

No. 6914SC496 

(Filed 22 October 1969) 

I.  Indictment and Warrant 5 14- sufficiency of indictment -motion 
to quash 

A motion to quash is a proper method to raise the question of the 
sufficiency of the bill of indictment. 

2. Robbery 3 1- common-law robbery - axmad robbery - G.S. 14-87 
G.S. 14-87 does not change the common law offense of robbery except 

to  provide that when firearms or other dangerous weapons are used in 
the commission or attempted commission of the offense sentence shall be 
imposed a s  therein directed. 

3. Robbery 3 1- common-law robbery defined 
Robbery is the taking, with intent to steal, of the personal property of 

another, from his person or in his presence, without his consent or against 
his will, by violence or intimidation. 

4. Robbery § % indictment - description of property taken 
An indictment for robbery must contain a dcscription of the property 

sufficient to show that such property is the subject of robbery. 

8. Robbery 8 1- property taken - subject to larceny 
To constitute the otiense of robbery the property taken must be such 

a s  is the subject of larceny. 

6. Robbery §§ 2, 4- indictment-proof -property taken 
I n  a robbery prosecution it is not necessary or material t o  describe 

accurately or prove the particular ident ie  or value of the property other 
than to show that it was property of the person assaulted or in his care 
and had a value. 
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7. Robbery § % indictment - description of property taken 
An indictment for armed robbery which alleges that the property taken 

was "personal property of the value of ............" is fatally defective in 
failing to describe the property taken in the robbery. 

APPEAL by defendants from Ragsdale, S.J., 26 May 1969 Crim- 
inal Session of DURHAM Superior Court. 

Defendants, along with one Matthew Turrentine were indicted 
for armed robbery. Evidence for the State tended to show that a t  
about 10:30 p.m. on 23 January 1969, Council and McIver, along 
with two others, accosted one Lee Ray Bergman and Eleanor Louise 
Schaffer as  they walked toward a parking lot adjacent to the groc- 
ery store operated by Bergman where Miss Schaffer was employed 
as a clerk. Bergman testified that he had just closed his store and 
had with him a bag containing, among other things, his day's re- 
ceipts. Bergman did not recognize any of the defendants except 
McIver who, he said, approached him with a pistol and demanded 
his money. Upon Bergman's refusal McIver shot him in the neck, 
grabbed the bag containing the money and ran away. Miss Schaffer, 
who was walking some ten or fifteen feet ahead of Bergman, testified 
that of the four in the group she could recognize only the defendant 
Counci1:She stated that after she heard a gunshot one of the three 
boys who had remained with her grabbed her pocketbook and the 
group ran in the direction of a nearby community center. The State 
also offered Henry Smith, a fourteen year-old boy, who testified that 
a t  about 10:30 p.m. on 23 January 1969, while he was on the play- 
ground of the community center he heard a gunshot and shortly 
thereafter saw Turrentine, Council and McIver and another person 
running through the alley. 

Each of the defendants offered evidence tending to show that they 
were elsewhere a t  the time of the alleged robbery. 

Each of the defendants made motions for nonsuit a t  the close of 
the State's evidence and a t  the close of all the evidence. The motion 
was granted as to Turrentine and denied as to Council and McIver. 
The jury returned a verdict of "guilty of attempted armed robbery" 
as  to McIver and as to Council a verdict of "guilty of aiding and 
abetting Nick Donald McIver of attempted armed robbery on the 
person of Lee Ray Bergman." From judgment on the verdict both 
defendants appeal. 

Attorney General Robert Morgan by Trial Attorney Charles M .  
Hensey and Staff Attorney James E. ,Wagner for the State. 

A. H. Borland for defendant appellant Council. 
Joe C. Weatherspoon for defendant appellant McIver. 
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Upon the call of the case and the reading of the bill of indict- 
ment the defendants moved to quash the bill of indictment on the 
grounds that i t  did not express within itself a description or value 
of the property alleged to have been taken. The motions were de- 
nied. To the denial of the motions to quash and the denial of the 
motions for judgment of nonsuit the defendants assign error. 

A motion to quash is a proper method to raise the question of 
the sufficiency of the bill of indictment. State v. Walker, 249 N.C. 
35, 105 S.E. 2d 101. The part of the indictment for armed robbery 
which is pertinent to this appeal alleges that the defendants "did 
. . . take, steal and carry away personal property of the value 
of from the presence, person, place of business and residence 
of Lee Bergman . . ." 

In the case of State v. Greer, 238 N.C. 325, 77 S.E. 2d 917, the 
Supreme Court considered the validity of a bill of indictment and 
Parker, J., (now C.J.) stated: 

"The authorities are in unison that an indictment, whether 
a t  common law or under a statute, to be good must allege 
lucidly and accurately all the essential elements of the offense 
endeavored to be charged. The purpose of such constitutional 
provisions is: (1) such certainty in the statement of the accu- 
sation as will identify the offense with which the accused is 
sought to be chargcd; (2) to protect the accused from being 
twice put in jeopardy for the same offense; (3) to enable the 
accused to prepare for trial, and (4) to enable the court, on con- 
viction or plea of nolo contendere or guilty to pronounce sen- 
tence according to the rights of the case. S. v. Cole, 202 N.C. 
592, 163 S.E. 594; S. v. Gregory, 223 N.C. 415, 27 S.E. 2d 140; 
S. v. Morgan, 226 N.C. 414, 38 S.E. 2d 166; S. v. Miller, 231 
N.C. 419, 57 S.E. 2d 392; S. v. Gibbs, 234 N.C. 259, 66 S.E. 2d 
883." 

[2] The statute under which the Statc attempts to indict the de- 
fendants, G.S. 14-87, docs not add to or subtract from the common 
law offense of robbery except to provide that when firearms or other 
dangerous weapons are used in thc commission or attempted commis- 
sion of the offense sentence shall be imposed as therein directed. 
State v. Hare, 243 N.C. 262, 90 S.E. 2d 550. 

[3-51 Robbery is mercly an aggravated form of larceny. It is the 
taking, with intent to steal, of the personal property of another, 
from his person or in his presence, without his consent or against his 
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will, by violence or intimidation. State v. Smith, 268 N.C. 167, 150 
S.E. 2d 194. In order to commit robbery, property must be taken, 
which is larceny; thus the taking or attempted taking of property 
is an essential element of robbery. An indictment for robbery must 
contain a description of the property sufficient, a t  least, to show that 
such property is the subject of robbery. To constitute the offense of 
robbery the property must be such as is the subject of larceny. State 
v.  Pa~tlow, 272 N.C. 60, 157 S.E. 2d 688. 

In State v. Strickland, 243 N.C. 100, 89 S.E. 2d 781, we find the 
following with reference to indictment for larceny: 

"As to the sufficiency of description of property in an indict- 
ment for larceny, this is stated in a note to Jones v. State, 64 
Fla. 92, 59 So. 892, L.R.A. 1915 B 71, in the L.R.A. volume: 
'To apply the rules deducible from the cases i t  seems that prop- 
erty alleged to have been taken should be described by the 
name usually applied to i t  when in the condition i t  was in when 
taken, and where possible to state the number or quantity, kind, 
quality, distinguishing features, etc., thereof.' " 

It is true, as  the State contends, that in numerous cases the 
Supreme Court has stated that in an indictment for robbery, unlike 
an indictment for larceny, the kind and value of the property taken 
is not material - the gist of the offense is not the taking but a tak- 
ing by force or putting in fear. However, as was pointed out in 
State v. Gufey, 265 N.C. 331, 144 S.E. 2d 14, in those cases iihe 
objection was not that there was no description but that  the de- 
scription was insufficient. The indictments described the property in 
general terms such as "money." In that case the pertinent part of 
the indictment for robbery alleged: 

"That Lawrence Guffey . . . unlawfully, wilfully, and 
feloniously did make an assault on Ben Hudson and him in 
bodily fear and danger of his life did put, and take, steal and 
rob him of the value of One Thousand Dollars, from the person 
and possession of the said Ben Hudson, then and there did un- 
lawfully, wilfully, feloniously, forcibly and violently take, steal 
and carry away. . . ." 

161 This indictment was held to be fatally defective for insufficient 
description and failure to allege that property was taken. I n  robbery 
it is not necessary or material to describe accurately or prove the 
particular identity or value of the property, further than to show 
that i t  was the property of the person assaulted or in his care, and 
had a value. State v. Mull, 224 N.C. 574, 31 S.E. 2d 764. Although 
value need not be averred by a specific allegation, i t  must appear 
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from the indictment that the article taken had some value. 77 C.J.S., 
Robbery, $ 37, p. 474. 

[7] The allegation in this bill of indictment that the property 
taken was "personal property of the value of " is insufficient 
to charge the offense of robbery. We therefore hold that the indict- 
ment is fatally defective. The defendants, however, are not entitled 
to discharge. The State may put them on trial under a proper bill of 
indictment if i t  so elects. 

We find i t  unnecessary to discuss the remaining assignment of 
error relating to the denial of defendants' motions for judgment as 
of nonsuit except to state that there was ample evidence introduced 
by the State to repel the motions. 

Judgment arrested. 

MALLARD, C.J., and BRITT, J., concur. 

JOYCE MANN ROTHMAN v. JACOB ROTHMAN 
AND 

JACOB ROTHMAN v. JOYCE) MANN ROTHMAN, ISRAEL MANN AND 
RUTH MANN 
No. 6912DC469 

(Filed 22 October 1969) 

1. Divorce a n d  Alimony 8 24-- custody of t h e  child -welfare as con- 
sideration 

The primary consideration in custody cases is the welfare of the child 
or children involved. 

2. Divorce and  Alimony 8 24-- modification of custody order  - 
change of circumstances 

A change in circumstances must be shown before an order relating to 
custody, support, or alimony may be modified. 

8. Divorce and  Alimony 22-- modification of child-custody decree 
entered by foreign court  

In order that a court in this state may be entitled to modify a child- 
custody decree entered by a court in another state, the court in this 
state must gain jurisdiction, and a change of circumstances must be 
shown. G.S. 50-13.7(b). 

4. Divorce a n d  Alimony 8 2% modification of child-custody order  en- 
tered by foreign court  - jurisdiction 

When a child is physically present within the boundaries of this state, 
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a court in this state has jurisdiction, upon a proper showing, to modify 
a decree entered by the court of another state which pertains to the cus- 
tody of the child. G.S. 50-13.5 (c)  (2) (a ) .  

5. Divorce and  Alimony 8 22; Constitutional Law 5 26- foreign 
child-custody decree - modification - ful l  f a i th  and  credit 

A decree awarding the custody of a child. entered by the court of an- 
other state in an action for divorce from bed and board, is entitled to full 
faith and credit in the courts of this state, unless a change of circum- 
stances is shown which would justify a modification of the decree. U. S. 
Constitution, Art. IV, $ 1. 

6. Divorce a n d  Alimony § % modification of foreign chi ld-cust~dy 
decree - r e s  judicata 

In a proceeding in this state to determine the custody of a child who 
had been awarded to one parent by a custody decree of a court of another 
state, the doctrine of res judicata is inapplicable to bar an inquiry as  to 
whether circumstances had changed since the date of the decree. 

7. Divorce a n d  Alimony 5 24- modification of child-custody decree - change of circumstances 
To justify the modification of a child-custody decree, i t  must be shown 

that circumstances have so changed that the welfare of the child will be 
adversely affected unless the custody provision is modified. 

APPEAL by defendant Jacob Rothman from Stuhl, District Judge, 
29 May 1969 Civil Session, HOKE District Court. 

Jacob Rothman was served with notice on 4 May 1969 of an ac- 
tion by Joyce Mann Rothman, filed on 4 May 1969, wherein she 
prayed for child custody, reasonable child support and alimony, both 
pendente lite and permanent. In  turn Joyce Mann Rothman and her 
parents, Israel and Ruth Mann, were served with notice of a writ 
of habeas corpus on 14 May 1969. The writ was initiated by Jacob 
Rothman on 13 May 1969 wherein he sought custody of Charles 
Hyam Rothman, minor child of the marriage. The two actions were 
consolidated for hearing in the Hoke County District Court and, 
by stipulation, for appeal to this Court. Hereafter, Joyce Mann 
Rothman will sometimes be referred to as plaintiff and Jacob Roth- 
inan will sometimes be referred to as defendant. 

From the record, i t  appears that  defendant had obtained a valid 
divorce from bed and board from plaintiff on 25 April 1969 in the 
Law and Equity Court of the City of Richmond, Virginia, and was 
awarded temporary custody of Charles Hyam Rothman. The action 
was initiated by Jacob Rothman in that court on 10 January 1969. 
Both parents and the child were residing in Richmond, Virginia, a t  
the institution of the action, and Joyce Mann Rothman appeared 
both personally and through counsel in the proceedings therein. I n  
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the Virginia decree the court found as facts, inter alia, that  the 
parties were lawfully married in Richmond, Virginia, on 31 De- 
cember 1967, that  one child, Charles Hyam Rothman, was born of 
the marriage on 12 October 1968 and that Jacob Rothman had sat- 
isfied the residence requirements requisite to instituting the action. 
The judge further found that  the charge of cruelty and constructive 
desertion of Jacob Rothman by Joyce Mann Rothman had been fully 
proved by the evidence and that  Jacob Rothman was entitled to the 
relief prayed for. 

During the course of the Virginia proceedings Joyce Mann Roth- 
man received the court's permission to leave temporarily the State 
of Virginia and take the minor child to Raeford, North Carolina, 
to  the home of her parents upon the condition that she return for a 
hearing in the matter scheduled for 17 March 1969. She did not re- 
turn for the hearing and an order was issued on 18 April 1969 find- 
ing her to be in contempt of court. 

On or about 4 May 1969 defendant came to Raeford, North 
Carolina, to pick up Charles Hyam Rothman pursuant to  the Vir- 
ginia decree of 25 April 1969. He was thereupon served with notice 
of the present action. He in turn instituted an action seeking a writ 
of habeas corpus for custody of the child based on t.he Virginia 
decree. 

At the hearing, before any evidence had been introduced, de- 
fendant moved that  the Virginia decree be given full faith and 
credit and introduced portions of the records of the Virginia pro- 
ceeding to support his position. ,Judge Stuhl denied this motion. De- 
fendant then moved that  the action be dismissed under the doctrine 
of res judicata on the ground that  the Virginia decree was binding 
as to  all matters and things which transpired before 25 April 1969, 
the date of the Virginia decree, and that  plaintiff had not alleged 
any change of condition upon which an order could be based to 
alter the terms of the Virginia decree. Judge Stuhl also denied this 
motion and indicated that  he would proceed to hear the case as if 
i t  were before the court for the first time. Dcfendant objectcd and 
was overruled. 

After the hearing Judge Stuhl made the following findings of 
fact: that the parties were married on or about 31 December 1967 
in Richmond, Virginia, that  Charles Hyam Rothman was born of 
the marriage on 12 October 1968 and that  plaintiff was a fit and 
proper person to havc custody of the minor child. From these find- 
ings Judge Stuhl made the following conclusions of law: that  plain- 
tiff is a fit and proper person to havc custody of the child, that de- 
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fendant should be required to assist in the support, maintenance and 
subsistence of the minor child and that defendant should be allowed 
visitation rights. Judge Stuhl then ordered that defendant's writ of 
habeas corpus be denied, that plaintiff be given sole custody of the 
child, that defendant pay plaintiff $75 per month for child support, 
that defendant have reasonable visitation rights with the child, to 
take place exclusively in Hoke County, and that the cause be re- 
tained pending further orders of the court. 

Defendant appealed to this Court. 

Moses and Diehl, by Philip A. Diehl, for plaintiff appellee. 

Bryant, Lipton, Bryant and Battle, by James B. Maxwell, and 
Minor, Thompson, Savage and Smith,ers, by Joseph 3. Bendetti, of 
Richmond, Virginia, for defendant appellant. 

This is an alimony and child custody proceeding which raises 
questions of conflicts of laws. Defendant presents four assignments 
of error. The first is directed to the refusal of the court to grant full 
faith and credit to the Virginia decree, the second is directed to the 
refusal of the court to dismiss the action under the doctrine of res 
judicata, the third is to the court's receiving evidence a t  the hear- 
ing and to the court's findings of fact and conclusions of law, and 
the fourth is to the signing of the order. We will consider these as- 
signments of error collectively. 

[I-31 The cases are legion on the point that the primary consid- 
eration in custody cases is the welfare of the child or children in- 
volved. It is well established in North Carolina that a change in 
circumstances must be shown before an order relating to custody, 
support or alimony may be modified. Shepherd v. Shepherd, 273 N.C. 
71, 159 S.E. 2d 357 (1968) ; In Re Marlowe, 268 N.C. 197, 150 S.E. 
2d 204 (1966) ; Elmore v. Elmore, 4 N.C. App. 192, 166 S.E. 2d 506 
(1969) and statutes, texts and cases there cited. G.S. 50-13.7, cited 
in Elmore, entitled "Modification of order for child support or cus- 
tody" states: 

"(b) When an order for custody or support, or both, of a minor 
child has been entered by a court of another state, a court of 
this State may, upon gaining jurisdiction, and upon a showing 
of changed circumstances, enter a new order for support or 
custody which modifies or supersedes such order for custody or 
support." 
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The facts of this case dictate that this statute must be applied and 
that in order for the Hoke County District Court to modify the 
Virginia decree, that court must gain jurisdiction and a change of 
circumstances must be shown. 

[4, 51 By virtue of the physical presence of the child within the 
boundaries of this State, the Hoke County District Court has juris- 
diction, upon a proper showing, to modify the Virginia decree as i t  
pertains to the custody of the child. G.S. 50-13.5(c) (2)a. It is ap- 
parent from the record that plaintiff neither alleges nor proves any 
change of circumstance which would justify the Hoke County Dis- 
trict Court in modifying the Virginia decree as i t  did by awarding 
custody of the minor child to plaintiff. Plaintiff cites in her brief 
I n  Re Gaigo, 266 N.C. 92, 145 S.E. 2d 376 (1965), and Cleeland 
v. Cleeland, 249 N.C. 16, 105 S.E. 2d 114 (1958), on the point that 
the full faith and credit clause of the United States Constitution, 
Article IV, Section 1, does not conclusively bind the North Carolina 
courts to give greater effect to a decree of another state than i t  has 
in that state or to treat as final and conclusive an order of a sister 
state which is interlocutory in nature. We agree. However, those 
cases are applicable only in determining that the courts of North 
Carolina may hear matters in a custody proceeding. There must 
still be a showing of changed circumstances before our courts may 
modify the order of a sister state, a fact which plaintiff admits in 
her brief. 

[5] Section 20-108, Code of Virginia (1950), provides: 

"The court may, from time to time after decreeing as provided 
in the preceding section (power to confer custody), on petition 
of either of the parents, or on its own motion or upon petition 
of any probation officer or superintendent of public welfare, 
which petition shall sct forth the reasons for the relief sought, 
revise and alter such decree concerning the care, custody, and 
maintenance of the children and make a new decree concerning 
the same, as the circumstances of the parents and the benefit of 
the children may require." 

It is obvious that both Virginia and North Carolina permit modifi- 
cation of custody decrees. Whatever Virginia may do in this respect, 
North Carolina may do. See New York ex re1 Iialvey v. Halvey, 330 
U.S. 610, 67 S. Ct. 903, 91 L. Ed. 1133 (1947); Dees v. McKennu, 
261 N.C. 373, 134 S.E. 2d 644 (1964). For the North Carolina courts 
to modify a Virginia child custody decree would not give any greater 
effect to the laws of Virginia. In this case the full faith and credit 
clause requires that the Virginia decree be honored unless a change 
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of circumstance is shown which would just.ify our courts in modify- 
ing the decree. 

We must conclude from the record before us that the Law and 
Equity Court of the City of Richmond, Virginia,, had jurisdiction 
to hear the divorce action filed by Jacob Rothman, that the decree 
entered was valid and that said decree is entitled to full faith a,nd 
credit by the courts of North Carolina in the absence of a change 
of circumstances. 

[6] The doctrine of res judicata is not applicable in this case 
since it would only bar relitigation of issues as they existed on 25 
April 1969, the date of the Virginia decree, and would not bar a 
hearing to determine whether circumstances had changed since the 
date of that decree. Nezv York  e.x re1 Halvey v. Halvey, supra. See 
also Thomas v. Thomas,  248 N.C. 269, 103 S.E. 2d 371 (1958). 

171 Professor Lee points out in his treatise on North Carolina 
Family Law that there must generally be a substantial change of 
circumstances before an order of custody is changed. 3 Lee, North 
Carolina Family Law, (1963), $ 236. This indicates that more must 
be shown than a removal by one parent of a child from a jurisdic- 
tion which may enter an adverse decision to the removing parent. 
It must be shown that circumstances have so changed that the wel- 
fare of the child will be adversely affected unless the custody pro- 
vision is modified. 

For the reasons stated herein, the order of Judge Stuhl must be 
vacated, and the cause is remanded for the entry of an order placing 
custody of Charles Hyam Rothman in Jacob Rothman in accord- 
ance with the Virginia decree. 

Reversed and remanded. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE OF NORTH CaROLINA v. THOMAS JACKSON AND WILLIE UTLEY 
No. 6910SC352 

(Filed 22 October 1969) 

1. Constitutional Law 5 3- right to counsel - appointment of coun- 
sel four weeks after arrest 

In this armed robbery prosecution, defendants have failed to show that 
they were prejudiced by the fact that counsel was not appointed to rep- 
resent them until approximately four weeks after their arrest. 
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8. Constitutional Law $j 3% r igh t  to counsel - critical stages of pro- 
ceeding 

The right of a defendant in a criminal action t o  be represented by coun- 
sel does not apply literally to every stage of the proceedings, but only to 
the "critical stages." 

3. Criminal Law 3 10+ introduction of evidence by defendant - 
waiver of prior motion f o r  nonsuit 

When a defendant offers evidence after his motion for nonsuit is over- 
ruled, he thereby waives his motion for nonsuit made before introduction 
of his evidence. G.S. 1-183. 

4. Robbery $j 4-- s m c i e n c y  of evidence 
The evidence is held sufficient to be submitted to the jury a s  to defend- 

ants' guilt of armed robbery. 

5. Robbery 5 5-- indictment f o r  armed robbery -verdict of common 
law robbery 

An indictment for armed robbery under G.S. 14-87 will support a ver- 
dict of guilty of common law robberp. G.S. 15-170. 

6. Criminal Law $j 163-- broadside exception to charge 
An assignment of error that "the court erred in his charge to the jury" 

is broadside and ineffectual. 

ON certiorari from Bickett, J., 16 September 1968 Session of 
WAKE Superior Court. 

The defendants, Willie Utley and Thomas Jackson, were charged 
in a single bill of indictment with armed robbery. Both defendants 
pleaded not guilty. In substancc, the evidence for the State was as 
follows: Monn Hiawatha Smith, a resident of Raleigh, North Car- 
olina, was returning to his home on thc night of 12 July 1968 when 
he was stopped by the defendant IJtley, who asked him for a match, 
as he started to cross the street a t  the corner of Davie Street and 
Patterson Lane. While Utley was talking to Smith, Thomas Jack- 
son walked up behind Smith and grabbed him. The defendants then 
forced Smith to accompany them some forty to fifty yards up the 
street to the home of the defendant Utlcy. Upon entering the house, 
Smith was held by Jackson while Utley went through his pockets 
and removed the following itcms: one pen knife, one pair of gold 
cuff links and cash amounting to $47.00 in the following denomina- 
tions- two t,wenty dollar bills, one five dollar bill and two one 
dollar bills. They also took a sport coat from him that he had re- 
cently purchased. Smith shoved the defcndant Utley when he started 
to search his pockets, causing Utley to strike a t  him several times 
with a meat cleaver. Smith testified that the defendants took his 
property after he saw the meat cleaver and after they struck a t  
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him with the meat cleaver. On cross-examination, Smith stated that 
he was not afraid of anyone on the street but that on this occasion 
he was afraid for his life. Bs soon as he was released, Smith ran to 
the corner of East Street and Davie Street and called the police. 
Smith signed a warrant for the arrest of the defendants and ac- 
companied the officers to the defendant Utley's house. Detective A. 
E. Morris testified that they were admitted by the defendants and 
that  a search of the premises, with the permission of the defendants, 
revealed the following items: the sport coat identified by Smith as  
having been taken from him by the defendants, $8.00 found on the 
person of Jackson and $25.00 found on the person of Utley. 

The sole witness for the defendants, Miss Justina Banks, testi- 
fied that she resided a t  the Utley house and that on the day in 
question she saw Smith and a girl friend a t  the Utley house. She 
testified that the defendants and Smith were drinking wine and that 
Smith took a short nap and upon awakening made a statement about 
some money being gone. She observed no fight nor did she see anyone 
strike a t  Smith with a meat cleaver or take any property from him. 
Neither of the defendants testified. 

A motion for judgment as of nonsuit was denied at  the close of 
the State's evidence. The motion was renewed following the presen- 
tation of evidence by the defendants and was again denied. 

Judge Bickett charged the jury that they could find the defend- 
ants guilty of armed robbery as charged in the bill of indictment, 
guilty of common law robbery or not guilty. The jury found each 
defendant guilty of common law robbery and each was sentenced 
to not less than nine nor more than ten years in the State's Prison. 
The defendants appealed. 

Robert  Morgan, Attorney General, b y  Harry W .  McGalliard, 
D e p t y  Attorney General, for the State.  

Malcolm B. Grandy for the defendant appellants. 

The appellants' first assignment of error reads as  follows: 

"1. That warrant issued on the 12th day of July, 1968 and 
was served upon the defendants on the 12th, 13th day of 
July, 1968; that counsel was appointed in the Superior 
Court on the 8th day of August, 1968; that defendants' 
constitutional rights were thereby violated." 
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[I, 21 The foregoing purports to be based on an exception to the 
orders appointing counsel. The appellants in their brief make the 
statement that: "Defendants charged with felony are entitled to 
counsel a t  all stages of proceedings against them from their arrest 
until the conclusion of the case." Appellants in their brief cite no  
authority for this statement. There has been no showing that these 
defendants were in any manner prejudiced by the failure of the 
court to appoint counsel a t  the momcnt of arrest nor is there any 
contention that there was insufficient time allowed to prepare for 
trial. The right of a defendant in a criminal action to be represented 
by counsel does not apply literally to every stage of the proceed- 
ings, but only to the "critical stages". Gasqzce v. State, 271 N.C. 323, 
156 S.E. 2d 740, cert. den. 390 U.S. 1030, 20 L. Ed. 2d 288, 88 S. Ct. 
1423; State v. Bentley, 1 N.C. App. 365, 161 S.E. 2d 650. In t.he 
instant case, no showing has been made that any "critical stage" of 
the proceedings had been reached before counsel was appointed. 
The appellants7 contentions with respect to the appointment of coun- 
sel are without merit. 

[3] The appellants' second assignment of error challenges the rul- 
ing of the trial court denying the motion for judgment as of nonsuit 
made a t  thc close of the State's evidence. It is elementary that 
when a defendant offers evidence after his motion for judgment as of 
nonsuit is overruled, he thereby waives all right to urge that denial 
as error upon appeal. G.S. 1-183; State v. Prince, 270 N.C. 769, 154 
S.E. 2d 897; State v. Fikes, 270 N.C. 780, 155 S.E. 2d 277; S t a b  v. 
Howell, 261 N.C. 657, 135 S.E. 2d 625. 

[4] The appellants' third assignment of error challenges the ruling 
of the trial court denying the motion for judgment as of nonsuit re- 
newed a t  the close of all of the evidence. 

In  the case of State v. Prirnes, 275 N.C. 61, 165 S.E. 2d 225 
(1969), the Court said: 

"On such a motion the evidence must be considered in the light 
most favorable to the State, and the State is entitled to every 
reasonable intendment thereon and every reasonable inference 
therefrom." 

G.S. 14-87 provides: 

"Any person or persons who, having in possession or with the 
use or threatened use of any firearms or other dangerous wea- 
pon, implement or means, whcreby the life of a person is endan- 
gered or threatened, unlawfully takes or attempts to take per- 
sonal property from another or from any place of business, 
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residence or banking institution or any other place where there 
is a person or persons in attendance, a t  any time, either day or 
night, or who aids or abets any such person or persons in the 
commission of such crime, shall be guilty of a felony and upon 
conviction thereof shall be punished by imprisonment for not 
less than five nor more than thirty years." 

The evidence presented by the State was sufficient to require the 
submission of the case to the jury upon the charge of armed robbery; 
therefore, the motion for judgment as of nonsuit was properly over- 
ruled. State v. Reid, 5 N.C. App. 424, 168 S.E. 2d 511. 

[5] The jury found each of the defendants guilty of common law 
robbery. An indictment for armed robbery under G.S. 14-87 will 
support a verdict of guilty of common law robbery. G.S. 15-170; 
State v. Stevenson, 3 N.C. App. 46, 164 S.E. 2d 24; State v. McLean, 
2 N.C. App. 460, 163 S.E. 2d 125; State v. Bell, 228 N.C. 659, 46 
S.E. 2d 834. 

161 The appellants' fourth and final assignment of error was as 
follows: 

"4. For that the court erred in his charge to the jury." 

This is an exception to the entire charge of the court. This is a 
"broadside exception" and presents no question for review upon ap- 
peal. G.S. 1-180; State v. McCaskill, 270 N.C. 788, 154 S.E. 2d 907; 
Lewis v. Parker, 268 N.C. 436, 150 S.E. 2d 729; State v.  Woolard, 
260 N.C. 133, 132 S.E. 2d 364. 

In the trial of the defendants in the superior court, we find 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 

WILLIAM DELANCE BLAKE v. ELIZABETH WILSON BLAKE 
No. 6911DC486 

(Filed 22 October 1969) 

1. Divorce and Alimony § 1- alimony pendente lib - former G.S. 
50-16 - necessity for findings of fact 

Under former G.S. 50-16, the trial court, when making an award of 
alimony pendente lite, was not required to set forth in his order any 

, findings of fact where there was no allegation of adultery by the wife. 
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2. Divorce a n d  Alimony 8 1% alimony pendente lite - new statute 
- G.S. 50-16.1 e t  seq. 

The provisions of G.S. 50-16.1 et seq. control an application for alimony 
pendente lite in the wife's cross action to her husband's suit for divorce 
commenced after 1 October 1967, the effective date of Ch. 1152 of the 1967 
Session Laws. 

3. Divorce a n d  Alimony 3 1% alimony pendente lite- necessity f o r  
findings of fact  - G.S. 50-1 6.8 ( f )  

G.S. 50-16.8(f) requires the trial judge to make findings of fact when 
an application is made for alimony pelulente lite. 

4. Divorce a n d  Alimony § 1- alimony pendente lite - findings of 
fact  required 

In  making findings of fact after a hearing upon an application for ali- 
mony pendente lite, i t  is not necessary that the trial judge make detailed 
findings as  to each allegation and evidentiary fact presented, but he must 
find the ultimate facts sufficient to establish that the defendant spouse is 
entitled to an award of alimony pendente lite under the provisions of 
G.S. 50-16.3 (a) .  

5. Divorce a n d  Alimony 3 1% alimony pendente lite - determin* 
tion of amount  

The determination of the amount and the payment of alimony pendente 
lite is to be made in the same manner a s  alimony, except that alimony 
pmdente lite shall be limited to the pendency of the suit in  which the 
application is made. G.S. 50-16.3 (b) . 

6. Divorce a n d  Alimony 8 1% alimony pendente lite a n d  counsel feee 
-failure to find facts 

I n  this hearing upon the wife's motion for alimony pendente lite and 
counsel fees in her cross action for alimony without divorce, the trial 
court erred in directing the husband to pay alimony pendente lite and 
counsel fees of the wife without making findings of fact from the evi- 
dence presented a t  the hearing a s  required by G.S. 50-16.8(f). 

7. Divorce a n d  Alimony 8 1% alimony pendente Ute - determina- 
t ion of amount  

Amounts awarded as  alimony pendente Zits and counsel fees should be 
based upon the evidence presented a t  the hearing and should be determined 
in the sound discretion of the trial judge having due regard to the estates, 
earnings, earning capacity, condition, accustomed standard of living of the 
parties, and other facts of the particular case. G.S. 50-16.5(a). 

APPEAL by plaintiff from Godwin, District Judge, 29 May 1969 
Session of HARNETT District Court. 

This civil action for absolute divorce was brought by plaintiff- 
husband on the ground of one year's separation. I n  his complaint, 
filed 19 March 1969, plaintiff alleged: That  the parties were mar- 
ried on 19 October 1954 and lived together as man and wife until 
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September 1967, when they separated; that no chiIdren were born to 
this marriage; that the separation was caused by no fault on hie 
part; and that the parties had lived separate and apart from each 
other continuously since September 1967. 

Defendant answered, alleging as a defense that in September 
1967 the plaintiff had wrongfully and willfully abandoned her with- 
out just cause and without fault or provocation on her part and that 
since such abandonment plaintiff had failed to support her. Defend- 
an t  pleaded the abandonment as a bar to plaintiff's right to a di- 
vorce and prayed for an award of permanent alimony, for alimony 
pendente lite, and counsel fees. 

After a hearing set for determination of defendant's claim for 
alimony pendente lite and counsel fees, the district judge entered an 
order dated 6 June 1969 directing plaintiff to pay his wife $250.00 
per month as  alimony pendente lite and to pay $350.00 to her attor- 
neys "as reasonable counsel fees to date." The order contains no 
findings of fact, stating merely that both parties were present in 
court and represented by counsel, that the defendant "offered evi- 
dence to support her claim for alimony pendente lite and counsel 
fees," and that  the court was "of the opinion that the defendant is 
a t i t l ed  to alimony pendente lite and counsel fees." 

From the order directing him to pay alimony pendente lite and 
counsel fees, plaintiff appealed. 

J .  T. Lamm,  Wilson & Bowen, and R. Allen Lytch,  by  Wiley  F .  
Bowen, for plaintiff appellant. 

Bryan, Jones & Johnson, b y  K. Edward Greene, for defendant 
appellee. 

PARKER, J. 
On this appeal we are concerned solely with the sufficiency of the 

order awarding the defendant wife alimony pendente lite and coun- 
sel fees in her cross action to her husband's suit for divorce. Plain- 
tiff appellant, by appropriate assignments of error, challenges the 
trial court's order on the grounds that (1) i t  is not supported by 
pleadings, affidavits, stipulated facts, or findings of fact; and (2) 
the court abused its discretion. The order appealed from recites that 
the defendant "offered evidence to support her claim for alimony 
pendente lite and counsel fees." The only reference to this evidence 
contained in the record on appeal is in a stipulation, dated 22 Au- 
gust 1969 and signed by counsel for both parties, that "the defend- 



N.C.App.1 FALL SESSION 1969 413 

ant wife introduced the plaintiff husband's 1968 wage and tax state- 
ment from the post office where he is employed, attached hereto 
marked 'Exhibit A'; that there was no other evidencc of income or 
assets introduced." The Exhibit A referred to is a Federal Internal 
Revenue Service Form W-2, which indicates that in 1968 the husband 
received from his employer wages subject to withholding in the 
amount of $7,835.98, from which Federal income taxes in the amount 
of $1,203.42 and State income taxes in the amount of $245.44 were 
withheld. Except for the statement in the stipulation that "there 
was no other evidence of income or assets introduced," the record on 
appeal does not reveal what other evidence, if any, was presented 
a t  the hearing before the district judge. 
[I, 21 If the present litigation had been pending on 1 October 
1967, i t  would be controlled by G.S. 50-16 as i t  existed prior to the 
effective date of Chapter 1152 of the 1967 Session Laws. Chap. 
1152, 5 9, 1967 Session Laws; Rrady v. Bmdy, 273 N.C. 299, 160 
S.E. 2d 13. When interpreting G.S. 50-16 as i t  existed prior to the 
effective date of the 1967 Act, our Supreme Court had many times 
held that the trial judge, when making an award of alimony pen- 
dente lite, was not required to set forth in his order any findings of 
fact where, as here, there was no allegation of adultery by the wife. 
Deal v. Deal, 259 N.C. 489, 131 S.E. 2d 24; Creech v. Creech, 256 
N.C. 356, 123 S.E. 2d 793; Vincent v. Vincent, 193 N.C. 492, 137 
S.E. 426. In such case when the judge, after hearing the evidence, 
either made an award of temporary alimony or declined to make one, 
i t  was "presumed that he found the facts from the evidence presented 
to him according to his convictions about the matter and that he 
resolved the crucial issues in favor of the party who prevailed on 
the motion." Williams v. Williams, 261 N.C. 48, 55; 134 S.E. 2d 227, 
232. In so holding, however, the Supreme Court had from time to 
time admonished that i t  was better practice, where the facts were 
in dispute, that findings of fact be made and set forth in the order. 
Schloss v. Schloss, 273 N.C. 266, 160 S.E. 2d 5 ;  Williams v. Wil- 
liams supra; Price v. Price, 188 N.C. 640, 125 S.E. 264. 

The present case was commenced on 19 March 1969. Effective 
1 October 1967, Chapter 1152 of the 1967 Session Laws repealed 
G.S. 50-14, G.S. 50-15, and G.S. 50-16, and insofar as alimony is 
concerned enacted in their place G.S. 50-16.1 through G.S. 50-16.10. 
(Insofar as the repealed sections related to custody of minor children, 
they and certain other statutes were replaced by G.S. 50-13.1 through 
G.S. 50-13.8, enacted by Chaptcr 1153 of the 1967 Session Laws.) 
Since the present action was commenced after the effective date of 
the 1967 Act, the provisions of G.S. 50-16.1, et seq. here control. 
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13-51 G.S. 50-16.8(f), which governs in this case, provides that 
"(w) hen an application is made for alimony pendente lite, the parties 
shall be heard orally, upon affidavit, verified pleading, or other proof, 
and the judge shall find the facts fr0.m the evidence so presented." 
(Emphasis added.) Under this statute the judge must now "find the 
facts from the evidence so presented." Under the old statute, the 
Supreme Court had admonished that this be done; the new statute 
now commands it. I n  making such findings of fact i t  is not neces- 
sary that the trial judge make detailed findings as to each allega- 
tion and evidentiary fact presented. It is necessary that he find the 
ultimate facts sufficient to establish that the dependent spouse is 
entitled to an award of alimony pendente lite under the provisions 
of G.S. 50-16.3(a). The determination of the amount and the pay- 
ment of alimony pendente lite is to be made in the same manner as 
alimony, except that alimony pendente lite shall be limited to the 
pendency of the suit in which the application is made. G.S. 50-16.3 (b). 
Alimony, both permanent and pendente lite, "shall be in such amount 
as  the circumstances render necessary, having due regard to the 
estates, earnings, earning capacity, condition, accustomed standard 
of living of the parties, and other facts of the particular case." G.S. 
50-16.5 (a). 

[6, 71 In the order appealed from in the present case the trial 
judge did not comply with the requirements of G.S. 50-16.8(f) that 
"the judge shall find the facts from the evidence." This he now must 
do. Since in any event the cause must be remanded for rehearing on 
defendant's motion for alimony pendente lite and counsel fees, i t  is 
not necessary for us to consider appellant's further contention that  
the trial judge abused his discretion in fixing the amount of the 
awards which he made. The amounts which may be awarded upon 
the rehearing should be based on the evidence then presented and 
should be determined in the sound discretion of the trial judge hav- 
ing due regard to the factors referred to in G.S. 50-16.5(a). 

Error and remanded. 

CAMPBELL and GRAHAM, JJ., concur. 
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EZRA RlEIR AND WIFE, VIOLET S. MEIR V. RUSSELL C. WALTON, JR., 
AND WIFE, MARGIE G. WALTON 

No. 6910SC365 

(Filed 22 October 1969) 

1. Pleadings § 2-- complaint -demand f o r  relief 
The complaint must contain a demand for the relief to which the plain- 

tiff supposes himself entitled. G.S. 1-122. 

2;. Pleadings @ 7- prerequisites f o r  relief -allegations and  proof 
The relief to be granted does not depend upon that asked for in the 

complaint, but i t  depends upon whether the matters alleged and proved 
entitle the complaining parties to the relief granted, and this is so in the 
absence of any prayer for relief. 

3. Judgments  8 15- na ture  of relief i n  default jud-gnents 
Where no answer is filed, the relief granted cannot exceed that actually 

demanded somewhere in the complaint when considered in its entirety. 
G.S. 1-226. 

4. Judgments  8 15-- effect of default judgment -plaintiff's r ight  to 
relief - objection by defendant 

The failure of the defendants to answer within the statutory time pre- 
vents them from denying any fact set forth in the verified complaint and 
is an admission that plaintiffs are entitled to such relief as  the law gives 
them upon the facts alleged; but defendants may be heard to object to 
the judgment by default on the ground that the jud,gnent does not 
strictly conform to, and is not supported by, the allegations. 

5. Judgments  § 15; Boundaries 8 15-- boundary dispute - judg- 
ment  by default - nature of plaintifP's relief 

In a hearing upon a judgment by default and inquiry that was obtained 
by plaintiffs in an action arising out of a boundary line dispute between 
plaintiffs and adjoining landowners, plaintiffs are not entitled to a n  
order permanently restraining the defendant landowners from using por- 
tion of a dirt path that lies upon plaintiffs' lands, where there was no de- 
mand for relief in plaintas'  complaint which would empower the court 
to issue a permanent restraining order. 

APPEAL by defendants from McKinnon, J., March 1969 Civil 
Session, WAKE County Superior Court. 

This action arose out of a dispute over the boundary between 
land owned by the parties. The true boundary was established by 
the court below and that aspect of the case is not involved in this 
appeal. 

Involved in the controversy is a ten-foot dirt path. Although the 
survey is not a part of the record, it appears that for some distance 
the path lies on property now determined to be owned by the plain- 
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tiffs. I n  addition to a judicial determination of t,he true and correct 
dividing line, the complaint sought damages for alleged acts of 
trespass by Russell C. Walton. The plaintiffs also asked that  ". . . 
the Court issue its temporary order restraining the defendant Russell 
C. Walton from going upon the property of the plaintiffs and spe- 
cifically from using that portion of the path located on the property 
of the plaintiffs and from threatening the plaintiffs," and that ('the 
defendant Russell C. Walton . . . appear . . . and show cause 
. . . why said temporary restraining order should not be continued 
pending the trial of this action." 

Upon the hearing on the show cause order, judgment was entered 
allowing both plaintiffs and defendants to use the dirt path and en- 
joining Russell C. Walton, Jr., from further tampering with the fence 
erected by the plaintiffs and from otherwise interfering with them 
in the use of their property. 

Upon the defendants' failure to file answer, the plaintiffs ob- 
tained a judgment by default and inquiry. A judgment denying de- 
fendants' motion to  vacate and set aside the judgment was affirmed 
in the decision of this Court reported in 2 hT.C. App. 578. The Su- 
preme Court denied certiorari in 274 N.C. 518. 

Subsequently the matter came on for hearing before McKinnon, 
J., a t  the March 1969 Session of Wake Superior Court. Plaintiffs in 
open court waived their claim for damages. The judgment declared 
the boundary line as established by the surveyor to be the true and 
correct line between the parties, ordered the plaintiffs to convey all 
their interest in the land lying on the southeasterly side of the line 
to the defendants, ordered the defendants to convey all their interest 
in the land on the northwesterly side of said line to the plaintiffs 
and declared that the effect of the order was to transfer the re- 
spective interests in the property as though the conveyances ordered 
were in fact executed. The judgment further provided "that the de- 
fendants be and they are hereby permanently restrained from going 
upon the property of the plaintiffs and specifically from using that  
portion of the dirt path located on the property of the plaintiff 
. . ." The plaintiffs, by consent, were likewise restrained as to the 
defendants' property. Defendants appeaIed. 

Manning, Fulton and Skinner by Jack P. Gulley for plaintiff ap- 
pellees. 

Jordan, Morris and Hoke by John R. Jordan, Jr., and Robert 
Gmber for defendant appellants. 
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The sole assignment of error brought forward by the defendants 
attacks the portion of the judgment which permanently restrains 
them from using that portion of the dirt path located on the property 
of the plaintiffs as shown on the map referred to  by the court below 
when it  determined the true and correct boundary between the 
parties. This exception is based on the fact that  there was no de- 
mand for a permanent restraining order in the prayer for relief of 
the plaintiffs' complaint. 

[I, 21 G.S. 1-122 provides tliat the complaint must contain ". . . 
demand for the rclief to wliicli the plaintiff supposes himself en- 
titled." In applying thc statute our courts have consistently fol- 
lowed the rule that  the relicf to be granted does not depend upon 
that  asked for in the cornplaint, but upon whether the matters al- 
leged and proved entitle the complaining parties to the rclief granted, 
and this is so in the abscncc of any prayer for relief. Griggs v. York- 
Shipley, Inc., 229 N.C. 572, 50 S.E. 2d 914. This continucs to be 
true where answer is filed. 

131 Wherc no answer is filed, however, the relief which can be 
grantcd the plaintiff is limited by G.S. 1-226 which reads: 

"When limitcd by demand in complaint. -- The relief granted 
to the plaintiff, if there is no answcr, cannot exceed that  de- 
manded in his complaint; but in any othcr case the court may 
grant him any reliel consistent with the case made by the com- 
plaint and embraced within the issue." 

The general rule elsewhere seeins to be tliat ". . . relief granted 
in a judgment by default must be, not only within the fair scope of 
the allegations of the complaint, but also within the fair scope of 
the prayer thereof." 30A Ani. Jur., Judgments, $ 214. 

Although we can find no case where the North Carolina courts 
have limited the relief to that  demanded in the prayer for relief, i t  
is very clear that where no answer is filed, the relicf grantcd can- 
not excecd that  actually demanded somewhere in the complaint 
when considercd in its entirety. 

I n  Simms v. Sampson, 221 N.C. 379, 20 S.E. 2d 554, the Supreme 
Court speaking through Denny, J., stated: '(But if the respondent 
answers, the court may grant any relief which is consistent and 
embraced within the issues raised by the pleadings. Where, how- 
ever, respondent does not answcr, but makes default, the relief 
granted to petitioner cannot exceed that which he has demanded 
and that  necessarily incident thereto." 
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[4] Defendants' failure to answer within the statutory time pre- 
vents them from denying any fact set forth in the verified complaint, 
and admits that plaintiffs are entitled to such relief as the law gives 
thcm upon the facts alleged, but they may be heard to object to 
the judgment by default final as not strictly conforming to and be- 
ing supported by the allegations of fact in the verified complaint. 
Collins v. Simm, 254 N.C. 148, 118 S.E. 2d 402; Przcitt v. Taylor, 
247 N.C. 380, 100 S.E. 2d 841. 

The limitation on ('the relief granted" cannot be said to be re- 
stricted to cases involving award of money damages. Collins v. 
Ximrns, supra. ('Relief" is a general designation of the assistance, re- 
dress or benefit which a complainant seeks at  the hands of a court. 
Black's Law Dictionary, 4th Ed. (1969). 

[5] A careful study of the entire complaint discloses no demand 
for relief which would empower the court to permanently restrain 
the parties from going on the property of the other. The only in- 
junctivc relief demanded by the plaintiffs was an order to restrain 
Russell C. Walton, Jr., pending the trial of the action. The record 
discloses that even the temporary restraining order did not prohibit 
the defendants from going on the property in question but provided 
for the joint use by the parties pending the trial. It is also to be 
observed that although the plaintiffs sought only to  temporarily re- 
strain the male defendant, the judgment appealed from permanently 
restrains Margie G .  Walton from going on the property of the 
plaintiffs. 

The judgment is modified to the extent that the portion thereof 
permanently restraining either of the parties from going on the 
property of the other is vacated. The remainder of the judgment is 
affirmed. 

Modified and affirmed. 

BROCK and  BRIT^, JJ., concur. 
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WILLIAM E. ROBERTS, BEULAH C. ROBERTS, AND DIANNE ROBERTS 
SHORT, A MINOR, APPEARING HEREIN BY HER NEXT FRIEND WILLIAM E. 
ROBERTS v. WALTER VANCE SHORT, MYRTLE SHORT, AND JOHNNY 
SHORT 

No. 699DC460 

(Fiied 22 October 1969) 

1. Parent and Child 5 6; Infants 5 9- right of father to custody of 
minor child - abandonment by mother 

Where the mother abandons any claim she may have to the custody of 
her daughter, the father alone has the natural and legal right to the cus- 
tody of the child unless for substantial and sufficient reasons the interest 
and welfare of the child require that he be denied that right. 

2. Parent and Child 5 6; Infants § 9-- custody of child - polar 
star rule - discretion of court 

The welfare of the infants themselves is the polar star by which the 
courts are  to be guided to, a right conclusion, and therefore the cotlrts 
may within certain limits exercise a sound discretion for the benefit of 
the child, and in some cases will order it  into the custody of a third 
person for good and sf icient  reasons. 

3. Parent and Child § 6; Infants 5 9- custody of child - contest 
between father and maternal grandparents - findings 

Where the question of the custody of a minor child narrowed to a con- 
test between the father and the maternal grandparents, the mother hav- 
ing abandoned her claim to the child, the trial court properly awarded 
custody to the father upon findings, supported by the evidence, that the 
father was a fit and suitable person to have custody of the child and that 
the mother had engaged in numerous acts of misconduct and was there- 
fore not a suitable and proper person, and there existed the possibility 
that the mother would be the one caring for the ch id  should custody be 
awarded to the grandparents. 

4. Parent and OMld 5 6; Infants 5 9- question of child custody - 
review of decision 

The question of child custody is one addressed to the trial court and 
its decision will be upheld if supported by competent evidence. 

APPEAL by plaintiffs, William E. Roberts, and Beulah C. Roberts, 
from Banxet, District Judge, 9 May 1969 Civil Session, District 
Court of VANCE County. 

The plaintiffs brought this action on 14 February 1969 seeking 
custody of Teresa Jean Short who was born 23 February 1967 of 
the marriage of the minor plaintiff, Dianne Roberts Short, and the 
defendant, Walter Vance Short. The parents separated on 13 Jan- 
uary 1969. 

The plaintiffs, William E.  Roberts and Beulah C. Roberts, are 
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the adoptive parents of the mother, Dianne Roberts Short. The de- 
fendants, Myrtle Short and Johnny Short, are the parents of the 
father, Walter Vance Short. The record does not disclose that the 
grandchild has ever been in the custody of the paternal grandparents 
nor does i t  appear that they have ever asserted any right to her 
custody. 

During the course of the hearing on the issue of custody Dianne 
Roberts Short stipulated through her next friend that she was mak- 
ing no claim on her own behalf for the custody of her daughter. 
Thus, the question of who was to have the custody of the minor 
child narrowed to a contest between the defendant father and the 
plaintiff grandparents. 

After hearing testimony for two days the court made appropriate 
findings and concluded that the child's father was a fit and suitable 
person to have custody of his minor daughter and that her best in- 
terest would be served by placing her in his custody. Judgment was 
entered granting the primary custody of the child to the father and 
reserving in the mother certain privileges of visitation. The plaintiff 
grandparents appeal, assigning as error the court's findings and con- 
clusions respecting the fitness of the defendant father and the best 
interest of the child. 

Bobby W. Rogers for plczintijj appellants. 

James C. Cooper, Jr .  for defendant appellees. 

[I,  21 By stipulation during the hearing, the mother abandoned 
any claim she may have had to the custody of her daughter. It then 
followed that the father alone had the natural and legal right to 
the custody of the child unless for substantial and sufficient reasons 
i t  was determined that the interest and welfare of the child required 
that he be denied that right. U7ilson v. Wilson, 269 N.C. 676, 153 
S.E. 2d 349; Holmes v. Sanders, 246 N.C. 200, 97 S.E. 2d 683; 
James v. Pretlow, 242 N.C. 102, 86 S.E. 2d 759; Tyner v. Tyner, 
206 N.C. 776, 175 S.E. 144. ". . . [Tlhe welfare of the infants 
themselves is the polar star by which the courts are to be guided to 
a right conclusion, and, therefore, they may, within certain limits, 
exercise a sound discretion for the benefit of the child, and in some 
cases will order i t  into the custody of a third person for good and 
sufficient reasons." Tyner v. Tyneb supra, a t  779, 175 S.E. a t  146. 

[3] We fail to see where any good and sufficient reasons exist in 
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this case for denying the father his natural and legal right to the 
custody of his daughter. It is true that there is evidence in the record 
before us that would tend to indicate that the father is not an 
exemplary parent. Such evidence is not unusual in vigorously con- 
tested custody cases. There is also evidence, however, to show that 
the father is a man of good character and temperament; that he is 
experienced in caring for his child; and that he is a hard and regular 
worker who supports his family. His love for his daughter and his 
concern for her welfare are beyond question. He has made arrange- 
mcnts to live with the child in his parents' home. The home is modest, 
and as contended by the plaintiffs, i t  is crowded. The evidence, how- 
ever, does not show it to be inadequate. The defendant's mother and 
married sister will assist in caring for the child. They are both ex- 
perienced in caring for children and his niother was in fact licensed 
by the Virginia Welfare Department to do so. 

The plaintiff grandparents strongly contend that even if the 
father is a fit and suitable person for custody, the child's welfare 
would best be served by placing her custody with them. The evi- 
dence does not compel any such finding, nor in our opinion would i t  
support such a finding. The total testimony of Mr. Roberts as it 
appears in the record is as follows: 

"He came to my house when Beulah was in the hospital and lie 
was drinking. I saw the baby with blood running out of a scar. 
I have lost a leg. I do not have high blood pressure." 

The extent of Mrs. Roberts' testimony was that she had seen her 
son-in-law spank and hurt thc child; she and her husband once 
signed a note for him; he drinks and she has seen him under the 
influence two or three times. The only statement having any bear- 
ing on her abilitjr to care for the minor child is: "My health is fine." 
The only other witness for the plaintiffs was the child's mother. Her 
testimony consisted entirely of accusations against her husband plus 
a few admissions of her own misconduct. The record appears to us 
to bc completely devoid of any information concerning the Roberts 
home, or the plans they have for looking after the child should she 
become their responsibility. The testimony of the defendant father 
suggests that a t  one time Mrs. Roberts operated a beauty shop in 
her home. There was no evidence offered as to the present employ- 
ment of either Mr. or Mrs. Roberts, or whether either or both of 
them were a t  home during the day. 

It may be inferred from the record that the child's mother in- 
tends to live with the Roberts and would be the one caring for the 
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child should her custody be awarded to them. In this connection i t  
should be noted that the court found numerous facts relating to mis- 
conduct on the part of the mother and concluded that she was not a 
fit, suitable and proper person to have custody of her daughter. The 
evidence fully supports these findings. Certainly i t  would not be in 
the best interest of the child to be placed permanently in the same 
home with the unsuitable mother and perhaps to a large extent 
come under her continued control and influence. 

[4] The question of custody is one addressed to the trial court 
and its decision will be upheld if supported by competent evidence. 
Hinkle v. Hinkle, 266 N.C. 189, 146 S.E. 2d 73; I n  re McCraw 
Children, 3 N.C. App. 390, 165 S.E. 2d 1. Judge Banzet heard testi- 
mony in this case for two days. He observed the parties and wit- 
nesses and had an opportunity to evaluate their testimony first 
hand. In  our opinion the evidence fully supports his findings and his 
judgment will therefore not be disturbed. 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. JOHN CARROLL WATX arm CLARENCE 
WALTON, JR. 

No. 6910SC470 

(Filed 22 October 1969) 

1. Criminal Law § 92; Robbery 5 + armed robbery-motion f o r  
separate trials -reliance o n  different defenses 

In  a consolidated prosecution of two defendants for armed robbery in 
which one defendant presented the defense of alibi while the other de- 
fendant presented no evidence but relied on the weakness of the State's 
case, the trial court properly refused to try each defendant separateIy, 
since the defenses were not inconsistent. 

2. G W n a l  Law 8 9% motion f o r  separate  trial 
The granting or refusing of the motion for a separate trial is a matter 

which rests in  the sound discretion of the trial judge. 

3. Criminal Law § 117- instructions - scrutiny of accomplice's tss- 
t imony 

It is within the sound discretion of the trial judge, in the absence of a 
request to do so, to voluntarily refer to the rule of scrutiny of a n  accom- 
plice's testimony. 
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APPEAL by defendants from Mcliinnon, J., May Regular Session 
1969, WAKE County Superior Court. 

Defendants were indicted in separate bills of indictment for the 
crime of armed robbery. Each bill of indictment was proper in 
form and in the case of Wall, i t  was alleged that he used a pistol 
and in the case of Walton that he used a shotgun. 

Each defendant entered a plea of not guilty. Over the objection 
of defendant Wall, the two cases were consolidated for trial. The 
jury found both defendants guilty as charged, and from a prison 
sentence of 15 to 20 years each defendant appealed. 

The evidence reveals that on Saturday, 15 February 1969, about 
8:30 in the morning, David N. Devaughn was manager of the A & P 
Company store located on Newcombe Road in Raleigh, North Car- 
olina. H e  was engaged in taking trash to the dumpster a t  the rear 
of the store building when he observed a white automobile drive 
onto the parking lot. The automobile was occupied by four persons. 
Devaughn went back into the store for more trash, and on his re- 
turn to the dumpster, two people-one from each side of the dump- 
ster-accosted him and stated, ('This is a holdup." Each person 
had on a ski hood or similar type mask. One person had a pistol, 
and the other person had a shotgun. Devaughn was ordered back 
into the store, and the one with the pistol directed Devaughn to the 
office portion of the store while the other person with the shotgun 
rounded up  some 15 to 20 employees and customers who were in the 
store a t  the time. One customer, G. C. Jones, manager of the South- 
gate Plaza Laundry and Cleaners, which was located near the 
A & P Store, walked out of the A & P Store and back to his own 
place of business while the robbery was in progress. Devaughn 
placed the currency which was in the ofice safe in a bag a t  the 
direction of the robber with the pistol. The bag was then taken to 
the cashier a t  the checkout counter, and the currency there was 
likewise placed in the bag. The two robbers then left the store, with 
the bag containing some $800, and got into the white automobile 
occupied by two others. The automobile containing the four occu- 
pants drove away. 

G. C. Jones testified that he had been in the A & P Store between 
8:30 and 9:00 a.m. He made a purchase and then went back to the 
cleaning plant where he was manager. He had observed the robbery 
in progress and went back to his place for the purpose of telephon- 
ing police. While he was in the process of telephoning, a person en- 
tered with a shotgun and ordered him to return to the A & P Store, 
which he did. 
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Warren Reginald Dunston testified that he was 16 years old 
and knew each of the defendants and also LeRoy Harris. He testi- 
fied that the four of them planned the robbery the night before; 
that Wall aad Harris were the two who went into the store, Wall 
with a pistol and Harris with a shotgun; Dunston was the driver 
of the automobile, and Walton remained in the automobile with 
him. Walton got out of the automobile with a shotgun and went to 
the cleaning establishment, and when he came out, he had a man 
and woman in front of him whom he directed back to the A & P 
Store. Walton then got back into the automobile and waited until 
Wall and Harris came out and they left. Dunston testified to all of 
the plans that had been made and where the parties went after the 
robbery and how they divided the money. 

Attorney General Robert Morgan, Assistant Attorney General 
William W.  Melvin and Staff Attorney T .  Buie Costen for the State. 

Eugene Hafer for defendant Wall, appellant. 

Crisp, Twiggs & Wells by Howard F. Twiggs for defendant 
Walton, appellant. 

The defendant Wall preserved and brought forward for review 
four questions. 

1. The refusal of the trial court to try each defendant separately. 

2. Error in the charge in defining the term "reasonable doubt." 

3. Error in the charge in failing to properly explain to the jury 
the consideration to be given to the testimony of an accomplice. 

4. Error in the charge with regard to the privilege of the de- 
fendants to remain off the witness stand and not testify. 

The defendant Walton preserved and brought forward two ques- 
tions : 

1. Error in the charge in defining the term "reasonable doubt." 

2. Error in the charge in failing to instruct the jury that the 
burden of proof throughout the trial is upon the State. 

[I] The two defendants were each charged with the armed rob- 
bery of the A & P Store on 15 February 1969. Walton presented as 
a defense an alibi. Wall presented no evidence but relied on the 
weakness of the State's case. These defenses are not inconsistent. 

[I, 21 The granting or refusing of the motion for a separate trial 
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was a matter which rested in the sound discretion of the trial judge. 
State v. McCabe, 1 N.C. App. 461, 162 S.E. 2d 66. In the instant 
case the defendant Wall fails to show any abuse of discretion by the 
trial judge or that he was in any way prejudiced by the consolidation 
of the cases. 

131 We have reviewed the charge given by the trial judge to the 
jury, including those portions to which each of the defendants has 
directed an exception. While the charge as to "reasonable doubt" 
did not use the exact language which the defendants say the court 
should have used, and was not the most adept wording, nevertheless, 
the wording did not prejudice the defendants. Also, i t  is within the 
sound discretion of the trial judge, in the absence of a request to do 
so, to voluntarily refer to the rule of scrutiny of an accomplice's 
testimony. Stale v. Bailey, 254 N.C. 380, 119 S.E. 2d 165. There was 
no prejudicial error in the language used in this portion of the 
charge. 

The rcrnaining assignments of error are without merit. We are 
of the opinion that the charge, when read in its entirety, correctly 
presented the law to the jury, and that the trial judge applied the 
facts of the case to the law, and that the charge was fair and in no 
way prejudicial to the rights of either defendant. Each defendant 
had a fair and impartial trial, and the jury found the facts against 
them. 

No error. 

PARKER and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. ERNEST WHITE 

No. 6912SC439 

(Filed 22 October 1969) 

1. Constitutional Law § 29; Jury § 7- racial discrimination - 
burden of proof 

Defendant bas the burden of proving his allegations of racial discrimi- 
nation in the selection of prospective jurors. 

2. Jury § 7- selection of tales jurors - racial discrimination - find- 
ings of fact 

In  this prosecution for driving under the influence of intoxicating liquor, 
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findings of fact by the trial court that the county sheriff made his selec- 
tion of tales jurors from the telephone book without prejudice and with- 
out a n  effort to create a racial imbalance are supported by the evidence 
and are therefore conclusive on appeal. 

3. Jury fj 5- tales jurors - selection 
There is no statute which prescribes the method by which tales jurors 

must be selected. 

4. J u r y  fjg 3, 5- tales jurors - discretion of sheriff 
The statute authorizing the court to order the sheriff to summon tales 

jurors does not set forth any discretionary restrictions to be placed on the 
sheriff in fulfilling the court's order. G.S. 9 - l l (a ) .  

5. J u r y  fjfj 3, 6, 7- tales jurors -qualifications - challenge 
Tales jurors must possess the statutory qualifications and are subject 

to the same challenges as  regular jurors and may be examined by both 
parties on voir dire. 

6. J u r y  § 5-- tales jurors - discretion of sheriff 
Absent proof that the sheriff has violated the discretionary trust placed 

in him when summoning tales jurors, he should remain free to use his 
best judgment in carrying out the court's order. 

APPEAL by defendant from Beal, S.J., 20 May 1969 Criminal Ses- 
sion, HOKE Superior Court. 

Defendant, a Negro, was tried in the Hoke County District Court 
on a valid warrant and convicted of driving under the influence of 
intoxicating liquor. He appealed and was convicted again in the 
Hoke County Superior Court by a jury having three tales jurors a s  
members, those three having been selected from a panel of nine 
tales jurors, all of whom were white. Prior to the selection of the 
jury defendant's counsel had moved to challenge the panel of nine 
tales jurors, which motion was denied by the court after hearing 
testimony, not in the presence of the jury, of the Hoke County 
Sheriff, the summoning official. 

Based on the sheriff's testimony the court found the following 
facts: that the sheriff used the telephone book as the method of se- 
lection, that he called some 60 different prospective jurors in the 
course of securing the nine tales jurors, that three of those called 
were Negro, none of whom was able to serve, (one requesting that 
she be excused and when her husband was requested to serve, she 
requested that her husband be "let off the hook" and be considered 
that he was not a t  home on the property a t  the time of the sheriff's 
phone call,) that the sheriff made an effort to secure prospective 
jurors from the three races in Hoke County, white, Negro and In- 
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dim, that he sought out men of good character, freeholders of the 
county and who had not served on the jury within two years and 
that  the selection was made without prejudice and without an effort 
to create an imbalance of races. 

From the verdict and imposition of judgment defendant appealed. 

Attorney General Robert Morgan, by Assistant Attorney Gen- 
eral Bernard A. Harrell, for the State. 

Moses and Diehl, by Philip ,4. Diehl, for defendant appellant. 

Defendant's appeal is based on one assignment of error. He con- 
tends that i t  was error for the court to refuse to allow his challenge 
to the panel of nine tales jurors. Though i t  is not clear from the 
record or defendant's brief, this contention is apparently based on 
two grounds: that the panel of nine tales jurors was selected through 
a system involving racial discrimination; and that the sheriff, in ex- 
cusing a prospective juror, usurped the power conferred on district 
and superior court judges by G.S. 9-6. 

[I,  21 In alleging racial discrimination in the selection of pros- 
pective jurors, the defendant has the burden of proving his allega- 
tions. State v. Ray, 274 N.C. 556, 164 S.E. 2d 457 (1968) ; State v. 
Yoes, 271 N.C. 616, 157 S.E. 2d 386 (1967); State v. Corl, 250 N.C. 
258, 108 S.E. 2d 615 (1959). As said in State v. Yoes, supm, " [o] b- 
viously i t  would be possible for a sheriff, sent out to execute such 
an order of the court, to discriminate in the selection of persons to 
be summoned. This mere possibility does not make the panel actually 
summoned by him objectionable where, as here, the record shows 
that  he did not so discriminate." The court's finding of fact that 
the Hoke County Sheriff made his selection without prejudice and 
without an effort to create a racial imbalance is supported by the 
evidence and is conclusive on appeal. State v. Wright, 274 N.C. 380, 
163 S.E. 2d 897 (1968) ; State v. Reid, 230 N.C. 561, 53 S.E. 2d 849 
(1949) . 
[3] There is no statutory or case authority in North Carolina pre- 
scribing the methods by which tales jurors must be selected. G.S. 
9-11 (a) authorizes the court, without using the jury list, to order 
the sheriff to summon from day to day additional jurors to supple- 
ment the original venire. It further provides that jurors so summoned 
shall have the same qualifications and be subject to the same chal- 
lenges as jurors selected for the regular jury list. The unchallenged 
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testimony of the Hoke County Sheriff shows that he substantially 
complied with the statutory provisions concerning the selection of 
prospective jurors. 

[4-61 Nowhere in the statute is there a provision delineating dis- 
cretionary restrictions to be placed on an officer in fulfilling the 
court's order. The statutory recognition that tales jurors may be 
needed and the statutory language used contemplates a system easily 
and expaditiously administered. To place procedural restrictions 
unnecessarily on their selection would defeat the purpose of the sys- 
tem, which is to facilitate the dispatch of the business of the court. 
Tales jurors are selected infrequently and only to provide a source 
from which to fill the unexpected needs of the court. They must still 
possess the statutory qualifications and are still subject to the same 
challenges as regular jurors and may be examined by both parties 
on voir dire. In order to retain the flexibility needed in the adminis- 
tration of such a systenl, the summoning oficial must be permitted 
some discretion, whether he be located in a relatively small com- 
munity or a more heavily populated area, and to restrict the discre- 
tion placed in the summoning official, without proven cause, is t o  
presume he is not worthy of the office which he holds. Such should 
not be the case. 

"Where an officer is empowered to select and summon talesmen 
he is vested with some discretion. It is his right and duty to  
use his best judgment in securing men of intelligence, courage, 
and good moral character, but he must act with entire impar- 
tiality." 50 C.J.S., Juries, § 186, p. 921. 

Absent proof that an officer has violated the discretionary trust placed 
in him, he should remain free to use his best judgment in carrying 
out the orders of the court. No such proof appears in this record. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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ANNIE MARTIN V. THE JEWEL BOX OF ASHEBORO, NORTH CAROLINA, 
INCOItPORATED 

No. 6919SC420 

(Filed 22 October 1969) 

1. Poisons; Negligence 5 20- inhalation of powder from fluorescent 
tubes - nausea - proximate cause - nonsuit 

Plaintiff's testimony that she became nauseated and was unable to eat  
for a long period of time as  a result of inhaling the powder released 
from r2 fluorescel~t light tube that fell from defendant's garbage can and 
broke on the sidewalk while plaintiff was passing by, held insuficicnt to 
withstand defendant's motion for nonsuit, where there was no evidence 
relating to the contents of the tube or to the nature of plaintiff's illness, 
nor was there medical evidence that plaintiff's illness was of such a 
character that would probably, in the light of medical experience, be 
caused by inhaling the chemical components of the powder. 

2. Negligence 5 8- proxi~nate  cause 
There must be causal relationship between the breach of duty by defend- 

ant and the injury received by plaintiff. 

APPEAL by defendant from Crissman, J., 7 April 1969 Civil Ses- 
sion Superior Court of RANDOLPH County. 

This action was instituted on 4 November 1955 for the recovery 
of damages resulting from pcrsonal injury allegedly caused by de- 
fendant's negligence. The matter came on for trial a t  the 7 April 
1969 Scssion of the Supcrior Court of Randolph County. The jury 
awarded plaintiff $1000 and defendant appealed. 

Plaintiff alleged that, on or about 3 December 1952, defendant 
through its agents and employees, deposited, in a careless and reck- 
less manner, in a garbage can located on the sidewalk of North Street 
poisonous fluorescent light bulbs which had been burned out. Plain- 
tiff, a scamstress, maintained her business in an upstairs room in the 
same building in which defendant operated its business. The gar- 
bage can is located immediately across from the stairway leading t o  
the upstairs portion of the building. On 3 December 1952, after plain- 
tiff had closed her shop and a t  about 6 o'clock p.m. "as she passed 
by said garbage can of the defendant, i t  had several dangcrous used 
fluorescent light tubes negligently and carelessly stuck in the said 
garbage can with thcir ends sticking out a t  various angles. Tha t  
these tubes were on the top of the other garbage, and as the plain- 
tiff passed by the said garbage can onc of the dangerous and poison- 
ous tubes fell out and broke immediately in her presence, setting up 
phosphors light powder, which the plaintiff alleges upon information 
and belief, contained beryllium and other unknown poisonous sub- 
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stances. That  when the poisonous used fluorescent tube fell to the 
sidewalk immediately beside the garbage can immediately in the 
presence of the plaintiff, i t  created a loud cracking sound which 
frightened the plaintiff, which caused her to inhale some of the 
fumes through her mouth, and thus, proximately caused her to be- 
come ill and sick . . ." Plaintiff further alleged that  "the defend- 
ant, with full knowledge of the use of said sidewalk as  aforesaid by 
the plaintiff, carelessly, negligently, wrongfully, and unlawfully, and 
in an unsafe and insecure manner, deposited these tubes or tube in 
such a manner that they were unsafe, unstable and created a dan- 
gerous condition for the plaintiff." 

Plaintiff testified that she had been across the street and was 
coming back "and all these boxes and garbage was stacked up 
higher than your head, and one of those things fell out. It was a 
light bulb. It was a fluorescent light bulb. It just popped like a gun. 
I thought I was shot at. I screamed as loud as I could holler and I 
jumped, and by that time the policeman from across the street was 
hold of me. He cleaned up the glass. If I hadn't screamed, I wouldn't 
have inhaled it. It went into my stomach." No one ever put their 
garbage there except the Jewel Box. "I worked out there every day 
and saw them pack garbage out there." 

On cross-examination plaintiff testified that the garbage was 
right up in front of her stair steps, just the width of the sidewalk 
from the entrance. The garbage was all along the edge of the side- 
walk. "I certainly did see fluorescent light tubes." "I didn't hit the 
boxes with my arm. I didn't touch the boxes a t  all. I am sure of that. 
The fluorescent tubes were somewhere in those boxes. I don't know 
where. They were stuck up there." "I don't know how big the tube 
was. I don't know which tube fell." "I just know the tube fell, that's 
all I know. It fell from where they were stuck in the boxes or pack- 
ages or wherever they were." "I was so sick I didn't never think of 
making a chemical analysis of the glass that was broken. . . . I 
just know I got sick from i t  t3hat night." "I didn't count the number 
of tubes. There usually was one or two every now and then put out. 
There was always a garbage can right there in front of the steps. I 
couldn't tell you. They were somewhere. I don't know how they were 
stacked up. I didn't get down to Eee how they packed them up." 
Plaintiff further testified with respect to her medical expenses and 
that  she had been treated by three doctors as the result of her illness. 

Plaintiff offered no other evidence. Defendant moved for judg- 
ment as of nonsuit, which was denied. Defendant offered no evi- 
dence but renewed its motion which was denied. 
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MARTIN 'u. Tim JEWEL BOX 

Ottway Burton for plaint@ appellee. 

Jordan, Wright, Nichols, Caffrey and Hill, by  Karl N. Hill, Jr., 
for defendant appellant. 

Defendant, among others, assigns as error the overruling of his 
motion for judgment of nonsuit. 

[l] Our review of the evidence leads us to the inescapable conclu- 
sion that the plaintiff has failed to show any causal connection be- 
tween her alleged injuries and the alleged negligent act, if, indeed, 
she has shown any negligent act. Plaintiff produced no expert testi- 
mony, either medical or with respect to the contents of the fluores- 
cent tube. She alleges in her complaint that the breaking of the 
tube set up phosphors light powder which contained beryllium and 
other unknown poisonous substances. Her evidence is completely de- 
void of any proof of what elements the tube, or powder, contained 
or whether whatever i t  contained was or could be harmful if inhaled. 

[2] If i t  be conceded that plaintiff has suficiently shown that de- 
fendant was negligent in placing the tubes in the garbage can, the 
question still remains as to whether this alleged negligence was the 
proximate cause of plaintiff's injuries. There must be causal relation- 
ship between the breach of duty by defendant and the injury received 
by plaintiff. Reason v. Sewing Machine Co., 259 N.C. 264, 130 S.E. 
2d 397 (1963). 

In the Reason case, plaintiff had alleged that she received serious 
and permanent injury to her eyes from oil sprayed from a sewing 
machine. There was medical testimony that hot oil could have 
caused the disea,se or that unheated oil might, depending upon its 
chemical composition. There was no evidence that the oil was hot 
nor was there evidence of its chemical composition. The Court 
affirmed the trial tribunal's granting of motion for judgment as of 
nonsuit and quoted from the case of Hanrahan v. Walgreen Co., 
243 N.C. 268, 90 S.E. 2d 392 (1955), where plaintiff had alleged in- 
jury resulting from a poisonous substance in a hair rinse. There the 
Court, in sustaining a nonsuit, said, "It may be there was a poisonous 
substance in the hair rinse, but there is no evidence to support such 
a conjecture." 

[I] There is no evidence of the nature of plaintiff's illness, except 
her own evidence that she was very nauseated and could not eat for 
a long period of time. Neither is therc any medical evidence as to 
whether plaintiff's illness was of such character that i t  could or  
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would probably, in the light of medical experience, be caused by in- 
haling the chemical components of t,he fumes or powder resulting 
from the breaking of the fluorescent tube. Reason v. Sewing Ma- 
chine Co., supra. 

Defendant's other assignments of error are not discussed since 
we reach the conclusion that plaintiff's evidence is not sufficient to 
establish actionable negligence and the motion for nonsuit should 
have been granted. 

Reversed. 

MALLARD, C.J., and HEDRICK, J., concur. 

A. GLENDON JOHNSON v. WILLIAM HARVEY HOOKS, JR., AND WA- 
CHOVIA BANK AND TRUST COMPANY OF GOLDSBORO 

No. 6910DC406 

(Filed 22 October 1969) 

Banks  a n d  Banking 8 11- loan transaction- agreement between 
plaintiff a n d  bank - farwarding of debtor's note  - allegations 

Where plaintiff alleged that he volunteered to advance the defendant 
bank the amount owing defendant by a third person on an automobile 
loan and that  he authorized the defendant to draw a sight draft on the 
plaintiff's account in another bank and instructed defendant to attach the 
loan papers to the draft, and where the draft was accepted and paid 
either by plaintiff personally or by plaintiff's bank in consideration of 
delivery to plaintiff of the certificate of title to the automobile, the un- 
conditional acceptance and payment of the draft concluded the transac- 
tion between plaintiff and defendant, and plaintiff may not thereafter re- 
cover from defendant upon allegations that defendant failed to attach the 
note of the third person to the draft. 

APPEAL by plaintiff from Ransdell, District Judge, 6 May 1969 
Session, WAKE County District Court. 

Plaintiff filed complaint reading as follows: 

"1. That  the Plaintiff is a citizen of Wake County, Wil- 
liam Harvey Hooks, Jr., is a citizen of Wayne County, and The 
Wachovia Bank & Trust Co. is a corporation created by the 
Laws of North Carolina, with one of its principal offices in 
Goldsboro, Wayne County. 

"2. That  on or about the 25th of February, 1965, William 
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Harvey Hooks, Jr., became indebted to the Wachovia Bank of 
Goldsboro in the amount of $1,621.19 through a negotiable 
Note made payable to said Bank (or to a Fremont Motor Sales 
which in turn sold or endorsed the said Note to the Wachovia) 
on the purchase of an automobile for William Harvey Hooks, 
Jr.'s minor son, William Harvey Hooks, 111. 

"3. That  the son, William Harvey Hooks, 111, suggested 
difficulties in meeting the payment on said Note, and when the 
Assistant Cashier of the Wachovia in Goldsboro in charge of 
auto loans explained h'is inability to accept either installment 
payments or an extension of time on the payment of the Note 
for an extra endorsement, the Plaintiff volunteered to advance 
the money necessary to take the account off the hands of the 
Wachovia. 

"4. That i t  was impractical to personally pick up the said 
Note and pertinent papers involved, but the Plaintiff authorized 
the Wachovia to draw a sight draft on the Plaintiff in care of 
the Bank of Fuquay and instructed the Wachovia to attach their 
loan papers to the draft. 

"5. That said Draft was paid by the Bank of Fuquay, and 
the amount of $1,621.19 deducted from the account of Plaintiff 
on or about March 3, 1966; but the Wachovia had attached to 
said Draft only the minor son's Motor Vehicles Certificate of 
Title with the registered lien thereon endorsed as 'Released',-- 
instead of assigned to the Plaintiff; the existing insurance policy 
was not assigned or attached; and the Note for which the Draft 
was issued and honored was neither enclosed nor subsequently 
supplied to the Plaintiff. 

"6. That about 6 weeks after the payment of said Dra.ft 
to the Wachovia the car in question was wrecked; Plaintiff then 
determined that William Ha,rvey Hooks, 111, was still a minor; 
and that the insurance on said car had been allowed to lapse. 

"7. That in pursuit of the lapsed insurance angle, or re- 
sponsibility therefor, the Plaintiff became aware of the fact 
that the Note which had been actually credited was that of 
William Harvey Hooks, Jr., (thc father), who was unknown to 
thc Plaintiff, and whose Note the Wachovia marked 'Paid' and 
returned direct to the defendant Hooks from the Wachovia's 
central office or vaults in Winston-Salem, N. C., - but which 
should have been assigned and mailed to the Plaintiff herein, as 
part of the valuable consideration for the Draft. 
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"8. That  the Plaintiff made known to both the defendants 
William Harvey I-Iooks, Jr., and the Wachovia the clerical mis- 
takes of marking said Note 'Paid' and forwarding the same to 
the defendant Hooks; but the Wachovia protested its 'custom' 
of handling all such Notes when 'Paid', and the Father refused 
to accept any responsibility or liability for the money actually 
advanced for the benefit of his minor son, on the Father's Note, 
or to return the Note in question to the Plaintiff, as would have 
been properly due, where no obligation existed between the 
Plaintiff and Defendants. 

"9. That  through the Wachovia's mistakes of handling the 
papers in question and the refusal of the defendant Hooks to 
deliver to Plaintiff the Note which was inadvertently marked 
'Paid' and wrongfully delivered to its maker, the Wachovia en- ' 
abled defendant Hooks to enrich himself in the amount of said 
Note, $1,621.19, at  the expense of Plaintiff. 

"10. That by reason of the wrongful handling of said Draft, 
the Defendants herein caused the Bank of Fuquay to erron- 
eously deduct from the Plaintiff's bank account the sum of $1,- 
621.19 and appropriate said amount to the Wachovia Bank of 
Goldsboro, and which amount they now hold and have held 
since March 3, 1966, without delivering the aforesaid chattel 
Note, for which their Draft was honored; and that the defend- 
ant Wachovia is justly due this Plaintiff $1,621.19, which moneys 
they wrongfully collected; and which they still continue to re- 
fuse to return to the Plaintiff." 

Wachovia Bank and Trust Company of Goldsboro demurred to 
the complaint for failure to allege a cause of action against it. The 
demurrer was sustained, and plaintiff appealed. 

A. Glendon Johnson, pro se. 

Taylor, Allen, Warren & Kerr, by John H. Kerr, I II ,  for Wa- 
chovia Bank and Trust Company of Goldsboro. 

BROCK, J. 
Plaintiff does not allege a contract with Wachovia. He alleges 

I (  . . . Plaintiff volunteered to advance the money necessary to 
take the account off the hands of Wachovia." He further alleges 
I(  . . . Plaintiff authorized the Wachovia to draw a sight draft on 
the Plaintiff in care of the Bank of Fuquay and instructed the Wa- 
chovia to attach their loan papers to the draft." Just what was 
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meant by "their loan papers" is not clear. In any event, i t  is clear 
from the complaint that either the plaintiff accepted and paid the 
draft as i t  was drawn, or the Bank of Fuquay, acting as plaintiff's 
agent, accepted and paid the draft as drawn. If plaintiff personally 
accepted and paid the draft, he did so charged with knowledge that  
only the title certificate for the automobile was attached. If the 
Bank of Fuquay, acting as plaintiff's agent, accepted the draft, i t  
did so charged with knowledge that only the title certificate for the 
automobile was attached. In either event the draft was accepted and 
the face amount thereof paid to Wachovia in consideration of de- 
livery to plaintiff of the certificate of title for the automobile. If the 
Bank of Fuquay acted as agent for plaintiff, i t  is clear that either 
plaintiff failed to instruct the Bank of Fuquay upon what conditions 
i t  was to accept and pay the draft, or the Bank of Fuquay failed to 
follow plaintiff's instructions. There is no allegation of a promise on 
the part of Wachovia to deliver additional particular "papers," af- 
ter acceptance of the draft, nor is there allegation of mutual mis- 
take or fraud in the drawing and acceptance of the draft; therefore, 
the unconditional acceptance and payment of the draft on or about 
3 March 1966 concluded the transaction between plaintiff and Wa- 
chovia. 

The judgment of the District Court sustaining Wachovia's de- 
murrer to the complaint is 

Affirmed. 

BRITT and VAUGHN, JJ., concur. 

STATE OF NORTH CAROLINA v. CIAIBORNE LEE SHERRON 

No. 6914SC493 

(Filed 22 October 1969) 

1. Criminal Law § 131- motion f o r  new trial f o r  newly discovered 
evidence - impeachment of prosecutrix - different resul t  on  retrial 

Where defendant was convicted of assaulting his wife, defendant's mo- 
tion for a new trial on the ground of newly discovered evidence was 
properly denied where such evidence tended to show that a t  the time of 
the trial defendant's wife was pregnant by another man and that she 
later falsely alleged in a divorce action that the child had been born of 
her marriage to defendant, since a t  most the evidence would tend only 
to impeach one of the witnesses against defendant and is not of such a 
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nature as to show that on another trial a different result would probably 
be reached. 

2. Criminal Law 5 131- new trial f o r  newly discovered evidence - 
discretion of court 

A motion for a new trial on the ground of newly discovered evidence 
is addressed to the sound discretion of the trial court, and its refusal to 
grant the motion is not reviewable in the absence of abuse of discretion. 

ON Writ of Certiorari to review an order of Ragsdale, J., a t  the 
26 May 1969 Criminal Session of DURHAM Superior Court. 

On 12 June 1968 defendant was convicted in the Superior Court 
of Durham County of the crime of assault on a female, he being a 
male over eighteen years old. He was sentenced to prison for a term 
of 21-24 months. On appeal to this Court the judgment was affirmed 
by opinion certified to the clerk of Superior Court of Durham County 
on 12 May 1969. State v. Sherron, 4 N.C. App. 386, 166 S.E. 2d 836. 
At the next term of Superior Court following certification of the 
opinion of the Court of Appeals, defendant, through counsel, moved 
that the verdict against him he set aside and he be granted a new 
trial on the grounds of newly discovered evidence. From order de- 
nying his motion for a new trial, defendant gave notice of appeal to 
the Court of Appeals. After docketing the record in this Court, de- 
fendant moved that this matter be considered as upon petition for 
writ of certiorari, which motion was granted. 

Attorney General Robert Morgan and Staff Attorney (Mrs.) 
Christine Y. Denson for the State. 

John C. Randall for defendant appellant. 

PARKER, J. 

[I] The substance of the new evidence referred to in defendant's 
motion for a new trial was: First, a letter dated 7 August 1968 pur- 
portedly written by defendant's wife, who was prosecuting witness 
a t  the trial which resulted in his conviction and imprisonment, stat- 
ing that a t  the time of the trial she was pregnant by another man; 
and second, the complaint in a divorce action verified by the wife on 
18 March 1969, in which she alleged that the child had been born 
of her marriage to defendant. Defendant contends that this evi- 
dence would show that a t  the time of his trial the prosecuting wit- 
ness had committed adultery, that this furnished a substantial rea- 
son for her to falsify her testimony in order to get rid of her hus- 
band, and that later she made a false allegation as to paternity of 
the child when she verified the complaint in the divorce action. De- 
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fendant argues that this evidence indicates that the prosecuting wit- 
ness not only had reason to falsify her testimony against him but 

! 
also had a propensity to do so. 

The prerequisites for granting a new trial on the ground of newly 
discovered evidence were stated by Stacy, C.J., in the oft-cited case 
of State v. Casey, 201 N.C. 620, 161 S.E. 81. Among these prere- 
quisites were that the newly discovered evidence "does not tend only 
to contradict a former witness or to impeach or discredit him," and 
"( t)hat  i t  is of such a nature as to show that on another trial a 
different result will probably be reached." The evidence offered by 
defendant in support of his motion fails to mect these prerequisites. 
At most i t  would tend only to impeach one of the witnesses against 
him. 

[2] Moreover, a motion for a ncw trial on the ground of newly 
discovered evidence is addressed to the sound discretion of the trial 
court, and its refusal to grant the motion is not reviewable in the 
absence of abuse of discretion. State v. Morrow, 264 N.C. 77, 140 
S.E. 2d 767; State v. Dixon, 259 N.C. 249, 130 S.E. 2d 333; State v. 
Williams, 244 N.C. 459, 94 S.E. 2d 374; State v. Bryant, 236 N.C. 
379, 72 S.E. 2d 750; State v. Cox, 202 N.C. 378, 162 S.E. 907. No 
abuse of discretion appears on this record, and this matter is there- 
fore 

Dismissed. 

CAMPBELL and GRAHAM, J.J., concur. 

THE NORTH CAROLINA STATE BAR, COMPLAINANT V. ELAM REAMUEL 
TEMPLE, ATTORBEY AT LAW, SWITIIFIELD, NORTII CAROLINA, RESPONDENT 

No. 6911SC489 

(Filed 22 October 1969) 

1. Appeal a n d  E r r o r  9 39- fai lure  t o  aptly docket record o n  appeal 
Appeal is dismissed by the Court of Appeals ex mwo motu for failure 

to dockct the record on appeal within 90 days after the order appealed 
from as required by Rule 5. Court of Appeals Rule No. 48. 

2. Criminal Law § 131- new trial for  newly discovered evidence - 
discretion of court  

Motion for a new trial on the ground of newly discovered evidence i~ 
addressed to the sound discretion of the trial court. and decision of the 
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trial court on such a motion is not reviewable absent an abuse of dis- 
cretion. 

APPEAL from Hobgood, J., 31 March 1969 Session of JOHNSTOX 
County Superior Court. 

This is an appeal by the respondent from an order and a judg- 
ment entered on 5 May 1969. The order denied respondent's motion 
for a new trial on the grounds of newly discovered evidence. The 
judgment affirmed a prior judgment disbarring respondent from the 
practice of law and ordered that judgment into effect from 29 Jan- 
uary 1969, the date an opinion of this court affirming the judgment 
of disbarment was certified to the Clerk of Superior Court of John- 
ston County. 

Robert B. Morgan, Attorney General, for plainfig appellee. 

E.  R. Temple in propria persona. 

Judgment disbarring the respondent from the practice of law was 
entered 24 October 1967 after a jury had found him guilty of six 
separate acts of fraudulent and unprofessional conduct. The re- 
spondent's appeal was docketed and calendared but he did not ap- 
pear in this court ho argue. His appeal was nevertheless given 
thorough consideration and all assignments of error were disposed 
of in the opinion of Britt,, J., Statc Bar 21. Temple, 2 N.C. Agp. 91, 
162 S.E. 2d 649. Thcreaftcr the rcspondcnt petitioned for a rehear- 
ing, specifically rcquesting that oral arguments be directed. His pe- 
tition was granted and the matter was duly docketed and calendared 
for hearing. Again the rcspondcnt did not appear to argue, nor did 
the attorney who signed hie brief. Tlie rcspondent's assignments of 
error were again found to be without merit. State Bar v. Temple, 
3 N.C. App. 73, 164 S.E. 2d 13. On 3 December 1968 the respondent 
filed notice of appeal in the Suprcme Court of North Carolina, al- 
leging he was appcaling as a matter of right. The appeal was dis- 
missed by the Supreme Court on 21 January 1969. On 12 February 
1969, the respondent filed a motion for a new trial in the Supreme 
Court on the grounds of newly discovcred evidence. Upon being ad- 
vised that the mattcr was not then pcnding in the Supreme Court, 
the respondent filed a similar motion in the Superior Court of John- 
ston County. The order denying that motion and the entering of the 
formal judgment of execution are the subject of this appeal. 

[1] The order and judgment appealed from are dated 5 May 1969. 
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CHEMICAL Co. I). PLASTICS Cow. 

To properly effect this appeal i t  was necessary that the respondent 
docket the record on a,ppeal in this court within ninety days after 
5 May 1969. Rule 5, Rules of Practice in the Court of Appeals of 
North Carolina. The ninetieth day was on Sunday, 3 August 1969, 
so the respondent had through Monday, 4 August 1969, to docket 
the appeal. However, the appeal was not docketed in this court un- 
til 26 August 1969. No order appears in the record before us extend- 
ing the time within which the appeal could be docketed and in ac- 
cordance with the practice of this court and pursuant to Rule 48, 
Rules of Practice, szqra, this appeal is dismissed ex mero nzotu for 
failure to docket within the time prescribed by Rule 5. 

[2] In dismissing this appeal we nevertheless note that the re- 
spondent's motion for a new trial was addressed to the sound dis- 
cretion of the trial court. The decision of the trial court is not re- 
viewable absent an abuse of discretion and no such abuse has been 
shown. State v. Morrow, 264 N.C. 77, 140 S.E. 2d 767; Allen v. 
Gooding, 174 N.C. 271, 93 S.E. 740. The defendant's motion and 
affidavits fall far short of establishing the necessary prerequisites 
for granting a new trial on the basis of newly discovered evidence. 
State v. Casey, 201 N.C. 620, 161 S.E. 81. 

Appeal dismissed. 

CAMPBELL and PARKER, JJ., concur. 

MOBIL CBEMICAL COMPANY V. MEDICAL PLASTICS CORPORATION 
OF AME'RICA 
No. 6918SC417 

(Filed 22 October 1969) 

Sales § 10- action f o r  goods sold a n d  delivered - jury question 
I n  this action for the purchase price of polyethylene film embossed to 

8 mils allegedly sold and delivered to defendant, question of whether the 
parties contracted for film embossed to 8 mils or for film embossed to 6 
mils was for the jury, where the evidence showed that defendant by te le  
phone ordered from plaintiff film embossed to 8 mils, and that  the pur- 
chase order sent by defendant to confirm the sale described the film as 
embossed to 8 mils but ako specifrd that the product was to  conform 
to an enclosed sample, which was embossed to 6 mils. 

APPEAL by plaintiff from Godwin, S.J., 24 March 1969 Civil Ses- 
sion of Superior Court held in GUILFORD County. 
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This is a civil action by plaintiff to recover the purchase price 
for a quantity of polyethylene film alleged to have been sold and 
delivered by i t  to defendant. 

From the entry of judgment of nonsuit, plaintiff appealed. 

Weinstein and Weinstein b y  Robert M .  Weinstein; and Perry C.  
Henson and Daniel IV. Donahue b y  Daniel W.  Donahue for plain- 
tifi appellant. 

Smith,  Moore, Smith,  Schetl & Hunter b y  Jack W .  Floyd for de- 
fendant appellee. 

MALLARD, C. J. 
Plaintiff alleges that the defendant is indebted to i t  in the sum 

of $10,659.18 for the purchase price of polyethylene film sold, man- 
ufactured and delivered to defendant as ordered. 

Defendant denies owing plaintiff any sum, alleging that the poly- 
ethylene film delivered to i t  by plaintiff did not conform to the 
characteristics of the sample attached to the purchase order. 

The evidence taken in the light most favorable to plaintiff tends 
to show that after some preliminary negotiations, defendant, acting 
through its agent, by telephone on or about 17 October 1967, pur- 
chased from plaintiff 20,000 pounds of polyethylene film described 
as follows: The gauge of the film was 3 mils diamond embossed to 
8 mils; the tint was defendant's Medi-Gard Green plus G-11 hexa- 
chlorophene additive; the width of the film was 36 inches on rolls 
having an outside diameter of 14 inches on 3-inch cores; the film 
was to be delivered within ten days to two weeks. Nothing was said 
by defendant a t  the time of the telephone order about submitting 
a sample film. Immediately upon receipt of the telephone order, 
plaintiff began work toward manufacturing the film. 

After the telephone conversation, defendant prepared and sent 
to plaintiff its Customer Purchase Order to confirm the transac- 
tion. Attached to the purchase order was a smalI sample of poly- 
ethylene film which was 3 mils diamond embossed to 6 mils; colored 
Medi-Gard Green plus G-11 hexachlorophene additive. The pur- 
chase order described the product as: 

"20,000 Ib. Polyethylene film 3 mil. diamond embossed to 8 mil., 
0.25% G-11 content Medi-Gard Green color; film width, 36" 
on 3" core; 14" O.D." 

Also on the defendant's purchase order below the foregoing words 
appeared the following: "Must conform to characteristics of en- 
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closed sample." Plaintiff in its manufacturing plant gave preference 
to defendant's order and manufactured and delivered i t  by truck as 
i t  had contracted to do. The film as manufactured and delivered was 
3 mils diamond embossed to 8 mils. Defendant has not paid plain- 
tiff for the film. Defendant offered no witnesses but cross-examined 
plaintiff's only witness in regard to its defense that the delivered 
film was of inferior grade and was "fully unsuitable for the pur- 
pose for which i t  was ordered"; that the tensile strength of the film 
and its resistance to tear was much lower than the sample attached 
to the order. The evidence also tended to show that the difference 
between the characteristics of the sample attached to the ordcr and 
the film supplied defendant was in strength and tear resistance, the 
film supplied being "slightly weaker" than the sample film attached 
to the order. Plaintiff's witness testified: "The testing that we did 
indicated that this difference in strength and tear resistance was the 
result of a deeper embossing." From the evidence, i t  appears that 
the difference in strength and tear resistance of the film ordered re- 
sulted from the requirement of the defendant that the film be 3 
mils embossed to 8 mils. Tlie defendant's Customer Purchase Order 
differs from the order given on the telcphone in that the character- 
istics of the sample of 3 mils d i amo~d  embossed to 6 mils is contra- 
dictory to the 3 mils diamond embossed to 8 mils according to the 
telephone order, as well as thc written part of the defendant's pur- 
chase order. It is this difference, according to the evidence, that  re- 
sultcd in the film supplied being '(slightly weaker" than the sample 
film. 

In  Anderson Co. v. Manufacturing Co., 206 N.C. 42, 172 S.E. 538 
(19341, Justice Brogden, speaking for the Court, said: 

"It is apprehended that the correct rule as pronounced by this 
Court is that in sales by sample the seller must deliver goods 
of the same kind, condition, quality, design and color where 
any  or all of these elements are o f  the essence of  the  contract." 
[Emphasis Added]. 

In the case beforc us, the sample attached to the purchase order 
was 3 mils diamond embossed to 6 mils. The telephone order and 
the wording in the purchase order required the film to be 3 mils 
diamond embossed to 8 mils. The film delivered was 3 mils diamond 
embossed to 8 mils. Whcther the parties cont.racted for polyethylene 
film 3 mils diamond embossed to 6 mils as shown by the sample or 
for polyethylene film 3 mils diamond embossed to 8 mils as shown 
by the telephone ordcr and the written part of the defendant's pur- 
chase order is a question of fact to be decided by the jury. 
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For the reasons stated, the judgment of the court allowing the de- 
fendant's motion for judgment as of nonsuit is 

Reversed. 

Moms and HEDRICK, JJ., concur. 

STATE OF NORTH CAROLINA v. EVERETTE 0. HERITAGE 
No. 6916SC413 

(Filed 22 October 1969) 

Criminal Law 9 23- guilty pleas - voluntariness 
Questions asked defendant by the trial court and defendant's answers 

thereto given under oath are held sufllcient to support the court's findings 
and conclusion that defendant's pleas of guilty to breaking and entering, 
larceny and safecracking were entered voluntarily, knowingly and under- 
standingly. 

APPEAL by defendant from Thornburg, S.J., 8 April 1969 Crim- 
inal Session, ALAMANCE County Superior Court. 

The defendant was charged in two bills of indictment. The first 
bill of indictment charged the defendant with feloniously breaking 
and entering a place of business belonging to Carl Needham and 
known as Needham Produce Market on 10 November 1968. This 
bill of indictment had a second count in it charging the defendant, 
after breaking and entering the place of business occupied by Carl 
Needham and known as Needham Produce Market, with the felony 
of larceny of money and merchandise of a total value of $738.50. 
The second bill of indictment charged the defendant with the felon- 
ious breaking open of a safe belonging to Carl Needham, wherein 
had been stored money and other valuables, by using an acetylene 
torch on 10 November 1968. 

The defendant retained privately-employed counsel to represent 
him in the matter. In open court the defendant, through his private- 
ly-retained counsel, tendered a plea of guilty to all of the charges. 
Before accepting the plea of guilty to all of the charges, the court 
questioned the defendant extensively as to the circumstances per- 
taining to his plea of guilty. 

Based upon the inquiry made by the trial judge in open court, 
the court ascertained, determined and adjudicated that the plea of 
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guilty entered by the defendant was freely, understandingly and 
voluntarily made, and was made without undue influence, compul- 
sion or duress, and without promise of leniency. 

From a sentence of 10 years imprisonment on the charge of safe- 
cracking and a concurrent sentence of 2 years on the charges of 
breaking and entering and larceny, which were consolidated for the 
purposes of sentence, the defendant appealed to this Court. 

Attorney General Robert Morgan and Staf7 Attorney Carlos W. 
Murray, Jr., for the State. 

James C. Spencer, Jr., for defendant appellant. 

CAMPBELL, J. 
After the trial the privately-retained attorney for the defend- 

ant was permitted to withdraw from the case. The defendant was 
found to be an indigent, and the court appointed an attorney to rep- 
resent him on this appeal. The appeal presents one question for de- 
termination, and that  is whether the record is adequate and suffi- 
cient to sustain the adjudication that the defendant voluntarily, 
knowingly and understandingly pleaded guilty. The record discloses 
that the court, with considerable patience and understanding, ques- 
tioned the defendant and made inquiry in an  effort to ascertain 
whether or not the plea of guilty was submitted to the court volun- 
tarily, knowingly and understandingly. The questions asked and the 
answers given by the defendant under oath are adequate and suffi- 
cient to support the court's findings and adjudication. No prejudicial 
error has been shown. 

Affirmed. 

PARKER and GRAHAM, JJ., concur. 

JAMES WILLIAM YOUNG v. STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPA?XP 

No. 6911SC472 

(Filed 22 October 196!3) 

Appeal and Emor 8 39-- failure to docket record on appeal in apt 
time 

Where the record on appeal was docketed in the &urt of Appeals af- 
ter the expiration of the time within which the appeal could be docketed 
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in compliance with Rule 5, and there was no order extending the time 
for docketing, the Court of Appeals ex rnero rnotu will dismiss the appeal 
for failure to  comply with the Rules. Court of Appeals Rules Nos. 5 and 48. 

APPEAL by plaintiff from Nobgood, J., March 1969 Civil Session 
of JOHNSTON County Superior Court. 

The plaintiff appeals from an order of Judge Hobgood denying 
his motion to set aside and declare void a final judgment in this 
cause entered by Judge Bailey a t  the 5 March 1966 Session of the 
Superior Court of Johnston County. The final judgment which the 
plaintiff now seeks to have declared void was affirmed by the Su- 
preme Court. Young v. Inszcrance Co., 267 N.C. 339, 148 S.E. 2d 
226. The Supreme Court had previously considered other aspects of 
this same controversy. Moore v. Young, 263 N.C. 483, 139 S.E. 2d 
704; Moore v. Young, 260 N.C. 654, 133 S.E. 2d 510. 

Bryan, Jones & Johnson by Robert C. Bryan and Mac Hunter 
for plaintiff appellant. 

Smith, Leach, Anderson & Dorsett by Willis Smith, Jr., for de- 
fendant appellee. 

The order appealed from was entered 5 May 1969. The record 
on appeal was docketed in this court 15 August 1969 which was af- 
ter the expiration of the time within which the appeal could be dock- 
eted in compliance with Rule 5 ,  Rules of Practice in the Court of 
Appeals of North CaroIina. In the record before us there is no order 
extending the time for docketing the record on appeal. Rule 48, 
Rules of Practice, supra, provides: "If these rules are not complied 
with, the appeal may be dismissed." The practice of this court has 
been to dismiss appeals for failure to docket the record on appeal 
within the time prescribed by Rule 5. Laws v. Palmer, 4 N.C. App. 
510, 167 S.E. 2d 49; Co#ey v. Vanderbloemen, 4 N.C. App. 504, 167 
S.E. 2d 36; State v. Ellisor, 4 N.C. App. 514, 167 S.E. 2d 35; Sim- 
mons v. Edwards, 3 N.C. App. 591, 165 S.E. 2d 345; In  re Custody 
of Burchette, 3 N.C. App. 575, 165 S.E. 2d 564; Evangelistic Assoc. 
v. Bd. of Tax Supervision, 3 N.C. App. 479, 165 S.E. 2d 67; Ke,lly v. 
Washington, 3 N.C. App. 362, 164 S.E. 2d 634. Accordingly, the ap- 
peal in this case should be and is dismissed, ex mero moCu, for fail- 
ure to  docket within the time fixed by Rule 5. 

We have nevertheless carefully considered the contentions of the 
plaintiff as set forth in his brief. In our opinion the order of Judge 
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Hobgood was properly entered, no good cause having been shown 
as to why the final judgment should be set aside and declared void. 

Appeal dismissed. 

CAMPBELL and PARKER, JJ., concur. 

DANIEL OWEN BATTEN v. PAUL W. DUBOISE 

No. 6922SC335 

(Mled 22 October 1939) 

Automobiles Ij 50; Negligence Ij 8- proximate cause of injury - 
sufficiency of evidence 

I n  this action for injuries to plaintiff's right leg alleged to have been 
received in a n  automobile accident, the trial court errcd in granting de- 
fendant's motion for nonsuit on the ground that plaintiff had failed to show 
that the injuries to his leg were proximately caused by the accident, 
where plaintiff testified that his leg had not been injured prior to the 
accident and that it  had been discolored since the accident. 

APPEAL by plaintiff from McConnell, J., 17 February 1969 Ses- 
sion, DAVIDSON Superior Court. 

Plaintiff brings this action to recover for injuries to plaintiff's 
right leg alleged to have been receivcd in a one-car collision wherein 
plaintiff was a passenger. 

Plaintiff lives in Thomasville, North Carolina, but a t  the time of 
the accident complained of he was visiting relatives in Columbus 
County. 

At the close of plaintiff's evidence defendant's motion for non- 
suit was allowed with the following remarks from the trial judge: 
"I'll sustain the motion. I think there is too much left to the imagi- 
nation. . . . I am not sustaining the motion on contributory neg- 
ligence. I granted i t  on the grounds that there is no evidence how the 
man's leg was hurt." 

From the entry of judgment of nonsuit, plaintiff appealed. 

Charles F. Lambeth, Jr., for plaintif appellant. 

Walser, Brinkley, Walser h McGirt, by Walter F. Brinkley, for 
defendant appellee. 



446 IN T H E  COURT OF APPEALS [ 6 

To entitle plaintiff to have his case submitted to the jury he 
must, among other things, bear the burden of producing evidence 
from which the jury might draw a reasonable inference that the par- 
ticular injuries of which he complained were the proximate result 
of the accident. 

Plaintiff testified, concerning how the injury to his right leg was 
received, in part as  follows: "When I started to get into the car 
nothing a t  all was wrong with my leg. Not to the best of my knowl- 
edge. It hadn't been cut any way or hurt any way as i t  was after 
the accident." And he further testified: "My leg was never discolored 
prior to the wreck. It's been that way since." 

There were discrepancies and contradictions in the plaintiff's 
evidence, but such were for the jury, not the Court, to resolve. 
Whether plaintiff can prevail before the jury is another matter. 

Considering plaintiff's evidence in t>he light most favorable to 
him, a s  must be done upon motion for nonsuit, we hold that plain- 
tiff's evidence of lack of injury to his leg before the accident coupled 
with his evidence of injury to his leg after the accident, was suffi- 
cient to overcome motion for nonsuit upon this point. 

Reversed. 

BRITT and VAUGHN, JJ., concur. 

STATE OF NORTH OAROLINA v. LINWOOD K. HILL 
No. 6910SC487 

(Piled 22 October 1969) 

APPEAL by defendant from Carr, J., a t  the 11 June 1969 Criminal 
Session, WAKE Superior Court. 

On 30 October 1968 the defendant was convict,ed in the District 
Court of Wake County of assault upon his wife. The court su- 
spended a six-month jail sentence upon several conditions, two of 
which were that he not assault his wife and not come, in personal 
contact with his wife. On 15 April 1969 he was convicted in the 
same court of assaulting his wife with a deadly weapon, this assault 
having taken place on 5 March 1969. The district court imposed 
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a jail sentence for the latter assault and revoked the suspension of 
the earlier sentence. Both cases were appealed to the Superior Court 
of Wake County where he was found guilty of the second assault 
and the activation of the sentence previously suspended was af- 
firmed. Both cases were appealed to this Court, the appeal in this 
case being from the judgment putting into effect the suspended 
sentence. 

Attorney General Robert Morgan by Staff Attorney Dale Shep- 
herd for the State. 

Russell W.  DeMent, Jr., for defendant appellant. 

VAUGHN, J. 
The only assignment of error in this appeal is that the judg- 

ment revoking the suspended sentence was in error because i t  was 
based solely upon a conviction for a subsequent assault which con- 
viction the defendant contends was erroneous. 

By opinion filed this day in the assault case, we have affirmed 
the conviction which the defendant contended was erroneous. The 
judgment putting into effect the suspended sentence is, therefore, 

Affirmed. 

BROCK and BRITT, JJ., concur. 

STATE OF NORTH CAROLINA v. PHILLIP M. WALKER AND SONNY 
D. FLEEMAN 

No. 6!318SC308 

(Filed 19 November 1969) 

1. Criminal Law 9 9% consolidation of cases against two defendants 
for trial 

The trial court did not err in consolidating for trial all cases against 
two defendants charged in separate indictments with the crimes of felon- 
ious breaking and entering, felonious larceny and safecracking, where 
the offenses charged were so connected in time, place and circumstances 
as  to make one continuous criminal episode. G.S. 15-152. 

2. Criminal Law § 9% motion to consolidate cases for trial - mo- 
tions for separate trials - discretion of court 

A motion by the State to consolidate for trial cases against two defend- 
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ants charged in separate bills of indictment with identical crimes, and 
motions by defendants for separate trials, are addressed to the sound 
discretion of the trial judge. 

8. Criminal Law § 61- plaster cast of tire tracks - admissibility 
In  this prosecution for breaking and entering, larceny and safecracking, 

the trial court properly admitted plaster casts made a few hours after the 
crimes were committed of tire tracks found in an alleyway behind the 
building broken and entered, where there was evidence that the tire tracks 
corresponded in a number of respects with the treads on the tires found 
on defendant's automobile when it  was impounded on the same night the 
crime was committed, the evidence being sufficient for the jury to find 
that the tire tracks (1) were found a t  or near the place of the crime, (2) 
were made a t  the time of the crime, and (3) corresponded to the tires 
on defendant's car a t  the time of the crime. 

4. Criminal Law §§ 43, 61- photographs of tire tracks - admiss- 
ibility 

In  this prosecution for breaking and entering, larceny and safecrack- 
ing, the trial court did not err in the admission over defendant's general 
objection of photographs of tire tracks found a t  the crime scene and photo- 
graphs of tires on defendant's car which were offered for the limited 
purpose of illustrating testimony of a police officer concerning the tire 
tracks. 

5. Criminal Law § 162-- general objection to evidence 
When a general objection is  interposed and overruled, it  will not be con- 

sidered reversible error if the evidence is competent for any purpose. 

6. Criminal Law 5 4% clothing removed from arrested defendant - 
admissibility 

In  this prosecution for breaking and entering, larceny and safecracking, 
the trial court did not err in the admission of articles of clothing removed 
from defendant shortly after his valid arrest and sent to the l?. B. I. for 
laboratory analysis, such analysis having revealed the presence on the 
clothing of insulation of the type used in the safe which was stolen and 
broken open. 

7. Burglary and  Unlawful Breakings § 5; Larceny 8 7; Safecrack- 
ing- nonsuit - sufficiency of circumstantial evidence 

In  this consolidated trial of two defendants, the trial court properly 
overruled the first defendant's motions for nonsuit of charges of felonious 
breaking and entering, felonious larceny and safecracking, and properly 
overruled the second defendant's motion for nonsuit of a charge of safe- 
cracking, where the State's evidence tended to show that the first de- 
fendant's car was a t  the crime scene during the time the crimes were 
committed, that within two hours after the safe was stolen the first de- 
fendant's car, with three occupants, was seen near the point where the 
broken safe was discovered, that an hour later defendants and a com- 

- panion were arrested in the car, that defendants' companion was wearing 
a sweater containing the same type of fibers as  were found around the 
window through which entry to the building was gained, that safe insula- 
tion found on the clothing of all three occupants of the car and in the 
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trunk and interior of the car was of a type used only by the manufacturer 
of the stolen safe, that paint of the type and color of the stolen safe was 
found on tools in the trunk of the car, that a metal fragment stuck on the 
door of the stolen safe matched the broken end of a screwdriver found 
in the car, and the three occupants of the car were found to be in posses- 
sion of cash totaling approximately the amount stolen. 

ON Certiorari from Fountain, J., March 1968 Session of GUIL- 
FORD Superior Court. 

By separate bills of indictment each of the defendants, Phillip 
M. Walker and Sonny D. Fleeman, were charged with con~mission 
of the following criminal offenses: (I) Feloniously breaking and 
entering the building occupied by Stereo Products, Inc., on 10 De- 
cember 1966; (2) larceny of one safe, valued a t  $200.00, and $780.26 
in checks and cash, property of Stereo Products, Inc.; (3) receiv- 
ing; (4) possession of burglary tools; and (5) "safe cracking" the 
safe of Stereo Products, Inc., used for storing money, in violation of 
G.S. 14-89.1. Over objection of the defendants, all cases were con- 
solidated for trial. Each defendant pleadcd not guilty in all cases. 

Upon the trial the State introduced evidence tending to show: 
On the night of 9 December 1966 the owner of Stereo Products, Inc. 
was in his place of business in Greensboro, N. C., until approxi- 
mately 11:40 p.m., when he left the premises. He returned approxi- 
mately one hour later to find that a large Century safe containing 
checks and approximately $300.00 to $400.00 in cash, including at 
least one roll of pennies, had been removed from the premises. Entry 
to the premises had bcen made through a window in the rear of the 
building by removal of a heavy wire grille, a large door giving ve- 
hicular access to the building had bcen opened from the inside, and 
tire tracks of a mud-grip or snow-grip design were found on the 
floor inside the building and outside on the soft ground near the 
door. At approximately 12:20 a.m. on 10 December 1966 an em- 
ployee a t  a nearby filling station observed a dark colored, old 
model, Plymouth automobile with a wide white sidewall tire on the 
left rear turn into a service alley adjoining the building occupied 
by Stereo Products, Inc. This witness could not identify the driver 
of the car or see how many persons were in the car. At approximately 
3:25 a.m. on 10 December 1966 on Lee Street in the City of Greens- 
boro, the policc stopped and searched a 1949 dark green Plymouth 
with white sidewall snow tires on the rear. The defendant Walker 
was driving, and was ascertained to be the owner of the car. The 
defendant Fleeman and another man, named Jerry Kennett,, were in 
the car. All three occupants of the car were arrested and the car was 
impounded. Tools in the car's trunk were later found to have on them 
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traces of paint similar to the paint on the stolen safe, and the tools' 
characteristics were similar to marks made on the safe. Particles of 
insulation material of the type used in the stolen safe were found 
in the trunk and inside the car and two rolls of pennies were found 
under the front seat. When arrested, defendant Walker had in his 
possession approximately $233.00 in cash, defendant Fleeman had 
$136.35, and Kennett had $135.02. Particles of the same type of 
material as used in the insulation of the stolen safe were found on 
the clothing of each of the occupants of the car. Cloth fibers taken 
from around the window through which entrance to the Stereo 
Products building had been obtained were of a type similar to 
those from the sweater worn by Kennett a t  the time he was arrested. 
The stolen safe was found on 11 January 1967 approximately thir- 
teen miles from Greensboro and some three miles down the Rock 
Creek Dairy Road off of Interstate 85. A fragment of metal taken 
from the door of the safe exactly matched the broken end of a 
long-handled screw driver which was found among the tools in the 
trunk of defendant Walker's car. A witness saw the car a t  a service 
station on Interstate 85 about seven miles from Rock Creek Dairy 
Road a t  approximately 2:30 a.m. on 10 December 1966. He identi- 
fied the car by license number and testified there were three people 
in the car, but he was not able to identify the occupants. 

At the close of the State's evidence the court allowed defendant 
Walker's motion for nonsuit as to the charge of possession of bur- 
glary tools and allowed defendant Fleeman's motion for nonsuit as 
to the charges of possession of burglary tools and of breaking and 
entering, larceny, and receiving. The court overruled defendant 
Walker's motion for nonsuit as to the charges of breaking and en- 
tering and larceny and safe cracking, and overruled defendant 
Fleeman's motion for nonsuit as to the charge of safe ,cracking. 

Neither defendant testified. Defendant Walker presented the 
evidence of the manager of a filling station in Greensboro where de- 
fendant Walker was employed on the night of 9 December 1966, 
who testified that there was an old safe a t  the filling station on 
which the door hinges had been bent, and that insulation came out 
from around the door when i t  was shut a t  night; that defendant 
Walker had been at  the filling station on thk night of 9 December 
1966 until 9:00 p.m., but he did not close the station that night. 

At the conclusion of all evidence, defendants renewed their mo- 
tions for nonsuit as to the charges remaining against them, which 
motions were overruled. The jury found defendant Walker guilty 
of felonious breaking and entering, felonious larceny, and safe 
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cracking, and found defendant Fleeman guilty of safc cracking. 
From judgments imposing prison sentences on the verdict, each de- 
fendant gave notice of appeal. The appeal was not perfected within 
the time permitted by the Rules of the Court of Appcals and this 
Court subsequently granted defendants' petition for certiorari to 
perfect a late appeal. 

Attorney Geneml Robert Morgan, Deputy  Attorney General 
Harrison Lewis, Trial dttorney Will iam F. Briley, and S ta f f  At- 
torney James E. Magner, for the State. 

John F. Comer for defendant appellant Walker. 

J. C.  Barejoot, Jr., for defendant appellant Fleeman. 

[I, 21 Defendants assign as error the denial of their motions for 
separate trials and the allowance of thc State's motion to consolidate 
all cases against both defendants for purposes of trial. The two de- 
fendants were charged in separate bills of indictment with identical 
crimes. The offenses charged were so connected and tied together in 
time, place, and circumstances as to make one continuous criminal 
episode. In such cases thcre is statutory authority for a consolida- 
tion. G.S. 15-152; State v. Hamilton, 264 N.C. 277, 141 S.E. 2d 506. 
Moreover, the motions were addressed to the sound discretion of the 
trial judge. State v. Yoes, 271 N.C. 616, 157 S.E. 2d 386; State v. 
Wright,  270 N.C. 158, 153 S.E. 2d 883; State v. Combs, 200 N.C. 
671, 158 S.E. 252. There being nothing in the record to suggest 
abuse of discretion, these assignments of error are without merit 
and are overruled. 

131 Dcfendant Walker assigns as error the trial court's allowing 
introduction in evidence over his objection of plaster casts of tire 
tracks made by an identification specialist employed by the Greens- 
boro Policc Department. These casts were made only a few hours 
after the crime had been committed; they were obtained from fresh 
tire tracks found in the alleyway behind the building which had 
been broken into and from which the safe had been stolen; and there 
was evidcnce that the tire tracks from which the casts were made 
corresponded in a number of respects with the treads on the tires 
found on defendant Walker's car when i t  was impounded on the same 
night the crime was committed. Thus, the jury could legitimately 
find that the tire tracks: (1) were found a t  or near the place of the 
crime, (2) werc made a t  the time of the crime, and (3) corresponded 
to thc tires on defendant Walker's car a t  the time of the crime. 



452 I N  THE COURT OF APPEALS 

Therefore, the evidence objected to met the three requirements set 
out in State v. Palmer, 230 N.C. 205, 52 S.E. 2d 908, and t.here was 
no error in allowing the casts to be introduced into evidence. 

14, 51 There was also no error in the trial court's allowing in evi- 
dence photographs of the tire tracks found a t  the scene of the crime 
and photographs of the tires on defendant Walker's car. These photo- 
graphs were offered in connection with testimony of a police officer 
concerning these tire tracks and were admitted over general objec- 
tion. They were property admissible for the limited purpose of en- 
abling the witness the better to explain, and the court and jury the 
better to understand and interpret, his testimony. When a general 
objection is interposed and overruled i t  will not be considered re- 
versible error if the evidence is competent for any purpose. State v. 
Casper, 256 N.C. 99, 122 S.E. 2d 805; Stansbury, N.C. Evidence 2d, 
3 27, p. 52. 

[6] Defendant Walker assigns as error the allowing into evidence 
of articles of clothing worn by him a t  the time of his arrest. He was 
arrested a t  approximately 3:30 a.m. on 10 December 1966, which 
was about three hours after the time when the crimes with which 
he was charged had been committed. He was taken to jail and his 
clothing removed in order that i t  might be sent to the F.B.I. head- 
quarters for examination. The clothing of his codefendant, Fleeman, 
and of the third occupant of his car, Kennett, was similarly removed 
and inspected. This examination revealed the presence on the cloth- 
ing worn by all three occupants of the car of safe insulation of the 
type used in Century safes, the same type of safe which had been 
stolen and broken open. 

The case of Robinson v. United States, 283 F. 2d 508, presented 
a factual situation closely parallel to the facts in the present case. 
In  that case the Court said (page 509): 

"Appellants Robinson and Williams complain that their 
clothing was removed a t  police headquarters, shortly after their 
arrest, and was subjected to tests a t  the laboratories of t,he Fed- 
eral Bureau of Investigation. These tests revealed paint chips 
and other debris corresponding to like materials found a t  the 
scene of the burglary, and st a place where a safe stolen from 
the pharmacy had been opened. We think that this procedure 
was proper, since probable cause to believe appellants guilty 
of housebreaking and larceny had already appeared, and appel- 
lants were validly under arrest therefor. (Citing cases.)" 

We agree with the conclusion of the Court in Robinson v. United 
States, supra, and find no merit in defendant Walker's assignment 
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of error relating to the allowance in evidence of the articles of 
clothing. 

[7] Both defendants assign as error the overruling of their mo- 
tions for nonsuit as to all of the cases against them. Considering the 
evidence in the light most favorable to the State, as we are required 
to do when passing upon a refusal of the trial court to sustain a 
motion for nonsuit interposed in a criminal case, if the record here 
discloses substantial cvidence of all material elements constitut,ing 
the offense for which the accused was tried, then this Court must 
affirm the trial court's ruling. It is immaterial whether the substan- 
tial evidence is circumstantial or direct, or a combination of both. 
State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. I n  the present case 
no question has been raised but that  the State offered substantial 
evidence to show that some person or persons committed the crimes 
of brcaking and entcring, larcsny, and safe cracking. The only ques- 
tion raised by appellants is whethcr the State's evidence was suffi- 
cient to permit thc jury to determine that  the defendants were the 
persons who committed the crimes. We think that  i t  was. 

The owner testified that the safe was stolen from his premises 
a t  some time within the period of one hour following 11:40 p.m. on 
9 December 1966. Eyewitness testimony and tire impressions pro- 
vided evidence from which the jury could legitimately find that de- 
fendant Walker's car was at the scene of the crime during this period. 
The car, with three occupants, was placed by an eyewitness a t  a 
point in the neighborhood where the brokcn safe was later discov- 
ered and a t  a time within approxirnatcly two hours after the safe 
was stolen. Approximately one hour thercafter defendants Walker 
and Fleeman and their companion Kennett were arrested in the car. 
All of these events occurred within a three-hour time span and 
late a t  night when i t  would be unusual to engagc in casual driving. 
This evidence tends to show defendants' activity in a time sequence, 
and a t  places, closely related to thc accomplishment of the criminal 
acts. 

The car was owned by defendtlnt Walker and was being driven 
by him when defendants were arrested. Cloth fibers found around 
the window through which entry had been gained to the building 
from which the stolen safe was taken were of the same type as the 
fibers in the sweater worn by Kennett, one of the occupants of the 
car. This evidence tends to show Walker's control of the vehicle uscd 
in the crime and tends to show the association of both defendants, 
Walker and Fleeman, with a participant a short time after the crime 
was committed. 
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Safe insulation found on the clothing of all three occupants of 
the car and in the trunk and interior of the car itself was of a type 
used in the stolen safe. A special agent assigned to the Washington, 
D. C. Laboratory of the F.B.I. testified that this insulation was a 
vermiculite carbonate sand type which in his opinion was not found 
anywhere except in Century safes and that insulation used by other 
manufacturers of safes was quite different. Particles of this insula- 
tion were found on defendant Walker's shoes and socks and in the 
pockets and cuffs of his trousers. Particles were also found on de- 
fendant Fleeman's shoes, socks, shirt, sweater, sweat shirt and even 
on his underwear. Paint of the type and color on the stolen safe, as 
well as particles of safe insulation, were found on tools which were 
in the trunk of defendant Walker's car a t  the time he and his code- 
fendant were arrested. A fragment of metal stuck on the door of the 
stolen safe was found on microsco~ic examination to match exactly 
the broken end of a long-handled screw driver which was among 
those tools. The owner of Stereo Products, Inc., testified there was 
a t  least one roll of pennies in the safe; two rolls of pennies were 
found under the front seat of the car. The three occu~ants  were 
found to be in possession of cash totaling approximately the amount 
stolen. Thus, the State's evidence, considered in its totality, does 
tend to establish a large number of facts which, when fitted together, 
form a composite picture from which the jury might legitimately 
identify defendants as the perpetrators of the crimes. In our opinion 
this evidence was sufficient to require a jury decision on the issue of 
each defendant's guilt. 

Appellants cite cases in which circumstantial evidence was held 
insufficient to survive a motion for nonsuit and argue that these 
cascs are controlling here. In State v. Burton, 272 N.C. 687, 158 S.E. 
2d 883, evidence of possession by defendant some three days after 
a safe had been forced open of tools which had been used to open 
the safe was held insufficient to be submitted to the jury on the 
issue of defendant's guilt of safe cracking. In  State v. Aycoth, 272 
N.C. 48, 157 S.E. 2d 655, evidence that defendant remained seated 
in the passenger's seat in a car while another went into and robbed 
a store was held insufficient to submit to the jury the issue of de- 
fendant's guilt as an aider and abettor in the commission of the 
armed robbery, there being no evidence that defendant moved from 
his position in the car, that he observed what was taking place in 
the store, or that he shared in the proceeds of the robbery. In  State 
v. Shu, 218 N.C. 387, 11 S.E. 2d 155, evidence of customary use 
and possession of an automobile used in commission of a crime was 
held insufficient to be submitted to the jury, as i t  raised no more 
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than a suspicion or conjecture that defendant was present or act- 
ually participated in the crime. In  each of these cases the limited 
circumstantial evidence tending to link the defendant with the crime 
for which he was being tried was held not sufficient to be submitted 
to the jury. In the case before us there is much more. Many circum- 
stances detailed in the evidence in the present case, if considered 
standing alone, may have been of small moment. When fitted to- 
gether, however, they complement each other in such manner as to 
render them sufficiently substantial to require consideration by the 
jury. It was for the jury to detcrmine what the evidence actually 
proved or failed to prove. In  overruling the motions for nonsuit in 
the present case, there was no error. 

A number of defendants' assignments of error have not been 
brought forward and discussed in their briefs. These are therefore 
deemed abandoned. Rule 28 of Rules of Practice in the Court of 
Appeals. 

We have examined the defendants' remaining assignments of 
error argued in their briefs and which were principally directed to 
admission of evidence and to portions of the court's charge to the 
jury, and find therein no prejudicial error. 

No error. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. JERRY WADE PENLEY 

No. 6925SC490 

(Filed 19 November 1969) 

1. Criminal Law 9 15-- change of venue - special venire - wide- 
spread publicity - fair trial 

In  a consolidated trial for kidnapping, armed robbery, and assault with 
intent to commit rape, defendant's motions for a change of venue or for 
a special venire from another county on the ground that he could 
not get a fair and impartial trial in the county because of extensive publicity 
and public discussion of the cases, held addressed to the sound legal dis- 
cretion of the trial court, whose ruling in denying these motions will not 
be disturbed on appeal where (1) the newspaper articles filed in support 
of the motions were not unduly inflammatory in nature, ( 2 )  the articles 
were published three months prior to the trial and there was no evi- 
dence of repeated or excessive publication, and (3) the prospective jurors 
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who had read the newspaper accounts stated that they could return a n  
impartial verdict. G.S. I-%, G.S. 1-85, G.S. 9-12. 

a. Criminal Law 3 91- motion f o r  continuance - change of testi- 
mony by codefendant 

I n  a consolidated trial for kidnapping, armed robbery, and assault with 
intent to commit rape, defendant's motion for a continuance on the ground 
that his attorneys had learned only a few days prior to the trial that the 
codefendant had changed his story and implicated another person, rather 
than defendant, as  a participant in the crimes, held properly denied 
where there was no suggestion in the record that, had the continuance 
been granted, defendant would have been able to develop any additional 
evidence as to the existence or whereabouts of the other person. 

3. Oriminal Law § 91- continuance - discretion of trial judge - r e  
view 

A motion for a continuance is addressed t@ the sound discretion of the 
trial judge, whose ruling thereon is subject to review only in case of 
manifest abuse. 

4. Criminal Law 5 91- continuance - review - prejudicial e r ror  
Whether a defendant bases his appeal upon a n  abuse of judicial discre 

tion or a denial of his constitutional rights, to be entitled to a new trial 
because his motion to continue was not allowed he must show both error 
and prejudice. 

5. Attorney a n d  Client 8 6- withdrawal of attorney f rom the case - grounds 
An attorney of record is not a t  liberty to abandon his client's cause in 

court without (1) justifiable cause, (2) reasonable notice to the client, 
and (3) the permission of the court. 

6. Criminal Law §§ 67, 8+ cross-examination - evidence of defend- 
ant 's speech defect 

In  a consolidated trial for Kidnapping, armed robbery, and assault with 
intent t o  commit rape, in which one of the prosecuting witnesses testified 
on cross-examination that the person who got into his car talked in a 
normal voice and with no unusual speech mannerisms, defense counsel 
should not be permitted to ask the witness "if the defendant has a speech 
defect and talks with a speech impediment, then he is not the man that 
got in the car, is he," where (1) a t  the time the question was asked 
there was no evidence that defendant had a speech defect, (2) the ques- 
tion was argumentative in nature, (3) the record did not disclose what 
the witness' answer would have been, and (4) defendant was given ample 
opportunity later in the trial to show that defendant did have a speech 
defect. I 

7. Criminal L a w  § 101; Constitutional L a w  § 31- r igh t  of defense 
counsel to interview codefendant -presence of codefendant's counsel 

Trial court's refusal to permit defendant's attorneys to interview his 
codefendant without the presence of the codefendant's court-appointed 
counsel, such request being made a t  a time when the codefendant had no~t 
yet been sentenced upon his pleas of guilty and was still represented by 
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counsel, held without error, since the granting of defendant's request 
would have been a violation of the court's duty to  see that the codefend- 
ant's rights were protected. 

8. Criminal Law § 73- hearsay testimony - exclusion 

In  a consolidated trial for kidnapping, armed robbery, and assault with 
intent to commit rape, the questioning of the State's witness on cross- 
examination as  to what the witness' mother had told him during the 
course of a conversation on the night of the offense, held properly ex- 
cluded on the ground that it  called for hearsay testimony. 

9. Criminal Law 43, 6 R  identification of defendant - photo- 
graphs - admissibility 

The photographs of defendant from which the prosecuting witnesses 
had identified defendant as  the perpetrator of the offenses charged against 
him, held properly admitted in evidence where (1) there was no evidence 
that the photographic identification was conducted in such manner a s  to 
be unfairly suggestive to the witnesses and (2) the court clearly instructed 
the jury not to consider the fact that the photographs had been in the 
files of the sheriff's department prior to the commission of the offenses. 

10. Criminal Law § 158- presumptions on appeal- unfairness in 
photographic identification 

The Court of Appeals will not presume that the photographic identifi- 
cation of defendant by the prosecuting witnesses was unfairly made in 
tlir absence of any evidence to that effect, and certainly not when the 
contention of unfairness was first made in the Court on appeal. 

11. Criminal Law § 60- evidence of fingerprints - scope of cross- 
examination 

In  a consolidated trial for kidnapping, armed robbery, and assault 
with intent to commit rape, which offenses took place in an automobile 
owned and operated by one of the prosecuting witnesses, trial court prop- 
erly refused to permit the defendant to cross-examine a deputy sheriff in 
a11 attempt to show that defendant's fingerprints had not been found on 
the automobile, where the deputy sheriff-testified that (1) he was not a 
fingerprint expert, had never qualified to read fingerprints, and (2) he 
had no Bnowledge of his own as  to whose fingerprints had been found on 
the automobile. 

12. Criminal Law $5 36.1, 8.- attacking evidence of alibi -issue of 
defendant's character 

111 a consolidated trial for kidnapping, armed robbery, and assault with 
intent to commit rape, in which the defendant had not taken the stand 
as a witness or introduced evidence of his good character, the solicitor 
could properly cross-examine the defendant's witness as  to whether the 
defendant, a married man, had been "running around" with another of 
defendant's witnesses who had testified to facts tending to support an 
alibi, where (I) the evidence was relevant to show the nature of the 
association the defendant had with the alibi witness and ( 2 )  the court 
correctly admonished the jury not to consider the evidence as  a reflection 
upon defendant's character. 
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13. Criminal Law § 85-- admission of evidence competent f o r  one pur-  
pose a n d  incompetent f o r  another  - character of defendant 

I f  specific acts are  relevant and competent a s  evidence of something 
other than character, they are  not inadmissible because they incidentally 
reflect upon character. 

14. Criminal Law 8 70-- t ape  recording of defendant's speech - cor- 
roborative evidence - admissibility 

Defendant was not prejudiced by the exclusion of a tape recording made 
by a speech therapist in  an interview with the defendant, where the tape 
recording was merely corroborative of the lengthy testimony of the speech 
therapist that defendant had a speech defect. 

15. Criminal Law § 163- broadside assignment of e r ror  to t h e  charge 
An assignment of error to "the failure of the court to properly charge 

the jury on the law applicable to kidnapping, armed robbery and assault 
with intent to commit rape, a s  shown by defendant's exception No. 15," 
the exception referred to appearing a t  the end of the entire charge, is 
broadside and will not be considered on appeal. 

16. Kidnapping 8 1; Robbery § 4; Rape § I&-- sufflciency of evi- 
dence 

In a consolidated trial for kidnapping, armed robbery, and assault with 
intent to commit rape, there was ample evidence of every essential ele- 
ment of the crimes charged, and trial court properly denied defendant's 
motions for judgment as  of nonsuit. 

APPEAL by defendant from Copeland,  J., 21 April 1969 Session 
of BURKE Superior Court. 

At the February 1969 Session of Burke Superior Court the grand 
jury returned four true bills of indictment charging the defendant 
with kidnapping Frank Garland, Jr., kidnapping Wilma Radford, 
rape of Wilma Radford, and armed robbery of Frank Garland, Jr. 
At the same time indictments were returned charging Terry Veit 
with the same offenses. All cases were docketed for trial a t  the 21 
April 1969 Session of Burke Superior Court, a t  which time Terry 
Veit entered a plea of guilty to the two indictments charging him 
with kidnapping and to the indictment charging him with armed 
robbery. The State thereupon took a no1 pros with leave in the case 
against Terry Veit for rape. The four cases against the defendant, 
Jerry Wade Penley, were consolidated for trial. In connection with 
the indictment charging defendant with the crime of rape, the so- 
licitor announced in open court that the State would not try de- 
fendant for rape, but would place him on trial for the lesser offense 
of assault with intent to commit rape. Defendant pleaded not guilty 
in all cases. 

The State's evidence tended to show: At approximately 9:15 p.m. 
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on 2 January 1969 Frank Garland, Jr., and Wilma Radford, a six- 
teen-year-old girl, wcre parked in their car in an area known as 
Brentwood, near Morganton, N. C. Terry Veit came to the car and 
forced them a t  gun point to open the door. Veit got into the back 
seat and took Garland's pocketbook containing about $86.00 in 
cash. After Veit got in the car, a late model light blue Plymouth 
drove by, and Veit directed Garland to flash his lights off and on and 
to follow the Plymouth. Garland started following, but lost the car. 
After riding ten or fifteen minutes, Veit made them stop and pick 
up a man walking along the road near a bridge. The man was the 
defendant, Jerry Wade Penley. Penley got in the front seat with 
Garland and Miss Radford. Veit gave Penley the gun and the money, 
and Penley stated that he was already in trouble with the law and 
had to have a way to get out of town, that hc had to meet someone 
a t  Linville River, and that he didn't have anything to lose by 
shooting them. Penley further stated that if Garland and Miss Rad- 
ford would take him where he wanted to go, he wouldn't do any- 
thing to them. Penley then returned the pocketbook and money to 
Garland, and directed him to drive to a filling station, where Gar- 
land purchased gas. While a t  the service station, Penley kept the 
pistol pointed a t  Miss Radford. At Penley's direction they then drove 
about ten miles to the old Boy Scout Camp a t  Linville River. There 
Penley, still holding the pistol in his hand and pointing i t  a t  Gar- 
land, directcd Garland to get out of the car, took back from him his 
pocketbook and all of his money, and locked him in the trunk of the 
car. Penley then raped Miss Radford in the car while Veit held the 
gun. Veit then gave the gun to Penley and attempted to have sexual 
intercourse with Miss Radford but made no penetration. Penley 
thcn released Garland from the trunk of the car and drove back to 
a graveyard near Glen Alpine. Penley and Veit left, after warning 
Garland and Miss Radford that they would be killed if they told 
anyone. On returning home that night Miss Radford told her mother 
what had happened, the matter was immediately reported to the po- 
lice, and Miss Radford gave the Sheriff's Department a description 
of the men involved. Miss Radford was taken to the hospital where 
she was examined by a physician. The examination revealed facts 
corroborating her recital of what had occurred, and the physician 
testified that in his opinion she had not had sexual relations until 
that night immediately prior to the time he examined her. 

Defendant Penley was arrested a t  his home about 4 a.m. on 6 
January 1969, after Garland had identified a photograph of the de- 
fendant shown him by a member of the Sheriff's Department. At the 
time of Penley's arrest, a fully loaded pistol, identified as the weapon 
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used in the affair, was found on the nightstand beside his bed. Veit, 
who is Penley's brother-in-law, was arrested about two hours later 
when he came to the jail to inquire about Penley. 

Evidence offered on behalf of defendant was substantially as 
follows: Beulah Burnette testified she had known defendant approxi- 
mately sixteen months. On the night of 2 January 1969 she loaned 
him her 1966 blue Plymouth for his use in going to the hospital to  
see his sick father. On that night she picked him up a t  his home and 
drove to Gene's Drive-In where she worked and defendant left with 
her car a t  approximately 5 p.m. She next saw defendant five or ten 
minutes after 10 p.m., when he picked her up after she got off from 
work. She drove defendant to his home and let him out a t  his home 
a t  approximately 10:30 p.m. 

Defendant's father testified that defendant had visited him in 
the hospital from 6 until approximately 8 p.m. on the evening of 
2 January 1969. 

Terry Veit, appearing as a witness for the defendant, testified in 
substance: His sister is defendant Penley's wife. On 2 January 1969 
he went with defendant to the hospital in Beulah Burnette's car. 
While a t  the hospital he got into an argument with the defendant, 
as a result of which defendant hit him. After he was hit, he went to 
Beulah Burnette's car and took defendant's gun from the console in 
the car and also took defendant's coat. Veit intended to shoot de- 
fendant when he came out. When defendant didn't come out, Veit 
started walking and later thumbed a ride to Glen Alpine, where he 
saw a person by the name of James Smathers, whom he had met 
during the preceding summer. Veit had a conversation with Smathers 
and they planned to go to Brentwood to get a car, because Smathers 
wanted transportation to Linville Gorge. Veit and Smathers then 
walked toward Brentwood, where Smathers hid in a field near the 
Silver Creek Bridge. At the bridge Veit gave defendant's coat to 
Smathers because Smathers was cold. Veit then went up to  Brent- 
wood, saw the automobile with Garland and Miss Radford in it, 
went up to the car and stuck the pistol in and told them to open. 
Veit got into the car, took Garland's wallet and money, and forced 
them to drive away. They picked up James Smathers a t  the Silver 
Creek bridge. Smathers had the nickname of "Curley." After Smath- 
ers got in the car, they went for gas, and then Smathers told Garland 
to  drive to Linville Gorge. Veit's testimony as to subsequent events 
was substantially the same as that given by the State's witnesses, 
except that Veit testified that i t  was James (Curley) Smathers, 
rather than the defendant, who had participated with him in com- 
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mitting the crimes. Veit testified that he did not know where 
Smathers lived and that the last time he had seen Smathers was on 
the night the crimes had been committed. 

On cross-examination Veit admitted that after his arrest he had 
signed a statement implicating the defendant and that  he had never 
told anyone that  i t  m7as James Smathers, rather than the defendant 
who had participated, until he told the doctors a t  Dorothea Dix 
Hospital in Raleigh. Veit contendcd that he had a t  first implicated 
the defendant because he thought defendant had signed a statement 
implicating him and because the officers had promised to "let him 
off liglit." 

Defendant did not testify. 

The jury found defendant guilty of the two charges of kidnap- 
ping, the charge of armed robbery, and the charge of assault with 
intent to commit rape. From judgments imposing prison sentences, 
defendant appealed. 

Attorney General Robert Morgan and Stafl Attorney James E. 
Magner for the State. 

D a n  R. Simpson and W a y n e  W .  Martin for defendant appellant. 

[I] Before pleading to the indictments the defendant moved for 
a change of venue or, in the alternative, that a jury be drawn from 
another county. As grounds for these motions defendant asserted 
that  because of the extensive publicity and public discussion of the 
cases against him, he could not get a fair and impartial trial from 
a jury composed of Burke County citizens. The court instructed the 
attorneys for defendant to reduce these motions to  writing, and 
proceeded with the selection of the jury. I n  the course of examina- 
tion of prospective jurors by the solicitor, the court instructed the 
solicitor to ask any juror if he had read about the case in some 
newspaper. The record indicates that  three of the prospectivc jurors 
responded that  they had read some newspaper article relating to the 
case, but each stated that he felt he could give the defendant and 
the State a fair and impartial trial. While the solicitor was still in 
process of examining the jury panel, the court recessed for the day. 
On the following day the attorneys for defendant filed their written 
motions for change of venue or for a special venire, supporting the 
same by affidavits of the defendant and of three citizens of Burke 
County and by copies of newspaper articlcs which had appeared in 
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the local newspaper a t  the time of defendant's arrest and preliminary 
hearing in January 1969. The court overruled defendant's motions, 
which action the defendant now assigns as error. 

Defendant's motion for a change of venue and his alternative 
motion for a special venire from another county were addressed to 
the sound legal discretion of the trial court. G.S. 1-84, G.S. 1-85, 
G.S. 9-12; State v. Ray, 274 N.C. 556, 164 S.E. 2d 457; State v. 
Porth, 269 N.C. 329, 153 S.E. 2d 10; State v. Scales, 242 N.C. 400, 
87 S.E. 2d 916; State v. Ledbetter, 4 N.C. App. 303, 167 S.E. 2d 68, 
(cert. denied in 275 N.C. 500). The record before us fails to dis- 
close that the trial judge abused his discretion in denying these mo- 
tions. The newspaper articles, copies of which were filed by defend- 
ant  in support of his motions, contained a factual reporting of the 
events giving rise to the charges against defendant and, considering 
the nature of these events, were not unduly inflammatory in nature. 
These articles had been published three months prior to the date of 
the trial, and the record does not indicate there had been any re- 
peated or excessive publication. Examination of the panel of pros- 
pective jurors by the solicitor revealed that only three members 
had read any newspaper account of the charges against defendant, 
and each stated that he felt he could give defendant and the State 
a fair and impartial trial. As was the case in State v. Conrad, 275 
N.C. 342, 168 S.E. 2d 39, the record before us fails to show that any 
juror objectionable to the defendant was permitted to sit on the 
trial panel or that defendant exhausted his peremptory challenges 
before he passed the jury. The following statement by Parker, C.J., 
in State v. Ray, supra, is particularly appropriate here: 

"There is nothing in the record to show or to suggest that  
any of the jurors had formed an opinion in respect to the guilt 
or innocence of the defendant. To hold that a prospective juror 
was disqualified for jury service in a particular case merely be- 
cause he had read of i t  or listened to it over television or radio 
would mean that in a case that was given publicity in the news- 
papers or on the radio and television, only the most illiterate or 
ignorant jurors would be qualified. That would be an absurd 
result." 

There is no merit in this assignment of error. 

[2-41 Defendant assigns as error the overruling of his motion 
for a continuance made on the ground that his attorneys had learned 
only a few days prior to the trial that his codefendant, Veit, had 
changed his story and implicated one James "Curley" Smathers, 
rather than the defendant, as a participant in the crimes. There is 
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no merit in this assignment of error. A motion for a continuance is 
addressed to the sound discretion of the trial judge, whose ruling 
thereon is subject to review only in case of manifest abuse. State v. 
Moses, 272 N.C. 509, 158 S.E. 2d 617. The record reveals that the 
defendant's attorneys had been appointed to represent him on the 
day of his arrest, which was some three and one-half months prior 
to the trial. Nothing in the record suggests that, had the coniinuance 
been granted, defendant would have been able to develop any addi- 
tional evidence as to the existence or whereabouts of the James 
"Curley" Smathers concerning whom his codefendant testified. No 
abuse of the trial court's discretion is shown in the refusal to grant 
the continuance. Furthermore, " (w) hether a defendant bases his 
appeal upon an abuse of judicial discretion, or a denial of his con- 
stitutional rights, to entitle him to a new trial because his motion 
to continue was not allowed, he must show both error and prejudice." 
State v. Moses, supra. Here, defendant has shown neither. 

[5] Upon denial of the motion for continuance, defendant's court- 
appointed attorneys moved that they be allowed to withdraw from 
the case. There was no error in overruling this motion. An attorney 
of record is not a t  liberty to abandon his client's cause in court with- 
out (1) justifiable cause, (2) reasonable notice to the client, and 
(3) the permission of the court. Smith v. Bryant, 264 N.C. 208, 141 
S.E. 2d 303. Here, no justifiable cause was shown and no prior notice 
had been given to the client. The court properly refused to grant 
the permission. 

161 On cross-examination, the State's witness, Garland, had tes- 
tified that "the person that got into the car a t  the bridge talked in 
a normal voice," and that he could recall nothing iiunusual about 
the talk or the manner of his speech." Counsel for defendant then 
asked the witness: "If this man (indicating the defendant) has a 
speech defect and talks with a speech impediment, then he is not the 
man that got in the car, is he?" The solicitor's objection to the 
question was sustained by the court, which action defendant now as- 
signs as error. There is no merit to this assignment of error. At the 
timc the question was asked no evidence had been presented to the 
effect that the defendant had a speech defect. The question was 
argumentative in nature, and the record does not reveal what the 
witness's answer would have been had he been required to answer the 
question. The record does reveal that subsequently in the trial the 
defendant did present testimony of a speech therapist and of other 
witnesses to the effect that defendant did have a speech defect, and 
defendant was given ample opportunity to develop this fact in his 
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effort to inject doubt as to his identity as a perpetrator of the 
crimes. No prejudicial error is shown by the court's action in sustain- 
ing the solicitor's objection to the argumentative question a t  the 
time the question was asked. 

[7] Defendant next assigns as error the court's refusal to permit 
his attorneys to interview his codefendant, Veit, without the pres- 
ence of Veit's court-appointed attorney. This assignment of error is 
without merit. Aside from the fact that no prejudice can be shown 
by virtue of the ruling complained of, since Veit's testimony could 
hardly have been more favorable to the defendant even had the de- 
fendant's attorneys been able to interview Veit a t  length and in 
private, there was no error in the court's ruling. At the time the re- 
quest was made, Veit had pleaded guilty to three of the charges 
against him and the State had taken a no1 pros with leave as to the 
fourth. However, Veit had not yet been sentenced and was still be- 
ing represented by his court-appointed attorney, who, in open court, 
had advised Veit not to testify in behalf of Penley. It was the 
court's duty to see that Veit's rights, no less than those of the de- 
fendant, were protected. It would have been a violation of that dut.y 
for the court to have directed that defendant's attorneys should have 
the right to interview Veit without his attorney being present. 

[8] While cross-examining the State's witness, Garland, defend- 
ant's attorney commenced to ask a question as to what the wit- 
ness's mother had told him during the course of a conversation in 
which the witness had told his mother that he had seen a 1966 Ply- 
mouth a t  Brentwood on the night in question. This evidence as to 
what the witness's mother may have told him on the occasion in 
question was clearly hearsay, and there is no merit to defendant's 
contention that the court committed error in excluding it. Nor is 
there any merit in defendant's contention that the court, by ex- 
cluding this incompetent evidence, thereby expressed an opinion as 
to the weight of the evidence. Furthermore, the record does not dis- 
close what the witness's answer would have been and is totally de- 
void of any showing that the court's action resulted in any prejudice 
whatsoever to the defendant. 

Defendant next assigns as error the court's action in permitting 
the doctor who had examined Miss Radford on the night she had 
been raped to testify that he may have made a statement to her 
concerning pain. In their brief, counsel for defendant admits that the 
doctor's answer, allowed in evidence over objection, was not prej- 
udicial to defendant's case, and there is no merit to their contention 
that by allowing in evidence this admittedly non-prejudicial testi- 
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mony, the defendant's rights were thereby prejudiced before the 
jury. 
19, 101 There is no merit to the defendant's assignment of error 
directed to the admission in evidence of two photographs of the de- 
fendant which had been shown to the State's witnesses, Garland 
and Miss Radford, and by which they had identified the defendant. 
While there is some question from the record as to whether these 
photographs were ever introduced in evidence, we treat the matter 
as though they were. Defendant does not contend that the photo- 
graphs were not a true likeness of the defendant, or that  in them- 
selves they were of such nature that they ought not to have been 
shown to the witnesses for purposes of identification. While the 
photographs had been in the files of the Sheriff's Department be- 
fore the crimes for which defendant was tried were committed, the 
court clearly instructed the jury that they should not consider this 
fact against the defendant a t  any stage of the trial or during their 
deliberation. In oral argument on appeal, defendant's attorneys con- . 
tend the photographs should not have been admitted in evidence be- 
cause the record is silent as to whether these were the only photo- 
graphs shown by the officers to the State's witnesses while attempt- 
ing to establish the identity of the persons who had committed the 
offenses under investigation. Although it may be possible that photo- 
graphic identification be conducted in such manner as to be unfairly 
suggestive to the witnesses and cause them to mistakenly identify a 
particular suspect as  the perpetrator of a crime under investigation, 
evidence of any such unfairness is totally lacking in the record be- 
fore us. If such had occurred, defendant's attorneys had ample op- 
portunity to develop the facts when cross-examining the State's 
witnesses. We cannot presume that the photographic identification 
was unfairly made in the absence of any evidence to that effect, and 
certainly not when the contention to that effect is first made in 
this Court on appeal. 

[I11 There is no merit in defendant's assignment of error directed 
to the court's refusal to permit cross-examination of a sheriff's dep- 
uty in an attempt to show that defendant's fingerprints had not been 
found on Garland's automobile. On voir dire the sheriff's deputy tes- 
tified that he was not a fingerprint expert, had never qualified ta 
read fingerprints, and the only information he had ever received 
concerning fingerprints had come to him from the S.B.I. He  further 
testified that he had no knowledge of his own as to whose finger- 
prints had been found on the automobile. Under these circumstances, 
there was clearly no error in sustaining objections to questions di- 
rected to this witness concerning fingerprints. Furthermore, the de- 
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fendant subsequently in the trial called as his own witness an in- 
vestigator from the S.B.I. who testified that none of the fingerprints 
found on Garland's car compared with defendant's prints. 

[12, 131 Defendant assigns as error the court's overruling his ob- 
jection to the solicitor's question directed to defendant's witness, 
Veit, on cross-examination as to whether defendant, a married man 
and married to Veit's sister, had been "running around" with Beulah 
Burnette. Defendant contends that this was error in that, since he 
had not taken the stand as a witness and thereby subjected himself 
to impeachment, and had not introduced evidence of his good char- 
acter to repel the charge of a crime, the State should not be per- 
mitted to show his bad character. In the case before us, however, 
the evidence was not admitted for the purpose of attacking the 
character of the defendant, and the court correctly admonished the 
jury not to consider it in any way as a reflection upon his character. 
The evidence was entirely relevant and competent to show the na- 
ture of the association the defendant had with the witness Beulah 
Burnette, who had testified to facts tending to support an alibi. "If 
specific acts are relevant and competent as evidence of something 
other than character, they are not inadmissible because they inci- 
dentally reflect upon character." Stansbury, N.C. Evidence 2d, 8 111, 
p. 254. 

[I41 Defendant next assigns as error the court's refusal to permit 
the introduction into evidence of a tape recording made by a speech 
therapist who had interviewed the defendant a t  the jail shortly be- 
fore the trial. This evidence was offered for the purpose of corrobo- 
rating the testimony of the speech therapist to the effect that the 
defendant had a speech defect. The record reveals that the defend- 
ant examined the speech therapist a t  considerable length before the 
jury and that she testified fully to the nature of the speech defects 
of the defendant. Defendant suffered no prejudicial error by the 
court's action in refusing admission in evidence of the tape record- 
ing which a t  most corroborated his witness's testimony. 

[IS] Defendant assigns as error "the failure of the court to prop- 
erly charge the jury on the law applicable to kidnapping, armed 
robbery and assault with intent to commit rape, as shown by de- 
fendant's exception No. 15." The exception referred to appears a t  
the end of the entire charge in the record, and apparently applies 
to the charge as a whole. This assignment of error is broadside and 
will not be considered on appeal. 1 Strong, N.C. Index 2d, Appeal 
and Error, 8 31, p. 166. 

[I61 Defendant's assignment of error directed to the court's re- 
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fusal of his motions for nonsuit is also without merit. There was 
ample evidence of every essential element of the crimes for which 
he was tried. 

Defendant has been represented a t  his trial and on this appeal 
by court-appointed attorneys who have been conscientious and dili- 
gent to protect his rights in all respects. The witnesses for the State 
positively identified him as one of the perpetrators of the crimes for 
which he was tried. The evidence presented on behalf of defendant 
was in direct contradiction to that presented by the State. Obviously 
the jury did not believe the defendant's witnesses, but by their ver- 
dicts found him guilty of the vicious and brutal crimes for which he 
was tried. There was ample evidence to support the verdicts. De- 
fendant has had a fair trial, free from any prejudicial error. 

No error. 

CAMPBELL and GRAHAM, JJ., concur 

ZURICH INSURANCE COMPANY AND TRAVELERS INDEMNITY COX- 
PANY V. MULTI-PLY CORPORATION 

AND 

HOME INSURANCE COMPANY V. MULTI-PLY CORPORATION 
AND 

GENERAL ACCIDENT, FIRE & LIFE ASSURANCE CORPORATION, LTD. 
V. MULTI-PLY CORPORATION 

No. 6929SC515 

(Filed 19 November 1969) 

1. Fires 3 3- negligence i n  causing fire-presence of inflammables - sufticiency of evidence 
In  this action by plaintiff fire insurers against the insured's tenant to 

recover for fire damage to the insured's building, plaintiffs' evidence is 
insuacient to be submitted to the jury on the issue of defendant tenant's 
negligence in causing the fire in question, where i t  tends to show only 
that defendant operated a plywood finishing plant in the building, that the 
fire began on a production line in defendant's plant, and that some 11 
months prior to the fire several open drums of lacquer, a highly inflam- 
mable substance, were discovered in the production room upon inspeetion 
by the city fire department, which resulted in a recommendation by the 
fire department that empty lacquer drums be stored outside the building. 

2. Negligence 3 1- negligence defined 
Negligence is the failure to exercise that degree of care for the safety 

of others or their property which a reasonably prudent man, under like 
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circumstances, would exercise, and may consist of acts either of commis- 
sion or omission. 

3. F'ires 9 3-- negligence i n  causing greater  fire - accumulation of in- 
flammables 

A defendant may be held liable for his accumulation of inflammables 
where it  is in a place to which fire will foreseeably fall, leap, or be 
thrown by the defendant's operations, and fire is communicated to such 
inflammables which then cause a greater fire. 

4. fires 3- negligence i n  causing greater  fire damage - presence of 
inflammables - sufficiency of evidence 

In this action by plaintiff fire insurers against the insured's tenant to 
recover for the destruction of insured's building by a fire which began 
on a production line of the plywood finishing plant which defendant o p  
erated in the building, plaintiffs' evidence, including opinion testimony 
that the fire would have been less intense if there had not been a n  over- 
abundance of inflammable liquids inside the plant, is held i n s a c i e n t  to 
show that defendant was negligent in causing greater fire damage to the 
building than would have occurred had lacquer used in the plywood 
finishing process been properly stored, plaintiffs' evidence tending to show 
only that lacquer in the building was burned a t  some point during the 
fire, but failing to show that but for the presence of the lacquer the fire 
could and would have been extinguished a t  its source and that plaintiffs' 
damage would not have ensued. 

APPEAL by plaintiffs from FaUs, J., a t  the 21 April 1969 Schedule 
"B" Civil Session of MECI~LENBURG Superior Court. 

The separate actions of the plaintiff insurance companies to re- 
cover damages from the insured's tenant under their right to sub- 
rogation were consolidated for trial. Plaintiffs insured a building 
leased to defendant and used by i t  to house a plywood finishing 
operation. The building was destroyed by fire on 16 May 1967. 

Plaintiffs' evidence, including testimony of one of defendant's 
former officials, tended to show: 

Defendant's plant operation consisted of converting unfinished 
plywood panels into prefinished building materials by a series of 
grooving and finishing processes. The plywood was moved along a 
production line approximately 350 feet long through machinery which 
coated i t  with lacquer and then dried the lacquer with forced air 
and infrared heat. The plywood was moved by hand a t  some points 
in the operation and by the machinery in others. The production 
line (four sets of machines of which three were in operation) was 
roughly in the center of the rectangular building, with crates of 
raw incoming plywood stacked up to fourteen feet high on one side 
of the building and finished outgoing plywood on the other. The 
coating process utilized rollers and overflow pans for the spillage of 
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lacquer which was pumped back for reuse. As lacquer is a volatile 
substance ("it is the fumes which burn"), a ventilating systern was 
used to carry away the fumes. Firc fighting equipment located in 
the building included hand ext~nguishers and a foam systern over 
the applicating machines. To avoid creation of sparks, employees 
wore rubber-soled shocs and used rubber hammers. 

An inspection by Captain Prophet of the Charlotte Fire Depart- 
ment eleven months before the fire resulted in a letter dated 7 June 
1966 to the Multi-Ply management regarding the presence of sev- 
eral open drums of lacquer in the production room and bad house- 
keeping in the form of soiled rags in the "sample testing room." H e  
recommended that  empty drums be stored outside the building and 
all soiled rags be put in metal containers. There was no further in- 
spection ; Captain Prophet testified that  " [i] n my experience with 
Mr. Manus and Mr. nickson [defendant's officials], I found them 
both to be cooperative and I cannot say whether all of my sugges- 
tions or some of them or any of thcm were carried out." Dickson, 
defendant's former vice-president called as a witness for plaintiffs, 
tcstified, "I am sure that all of these things were taken care of. We 
discontinued leaving empty drums and containers inside the build- 
ing." 

The drums were 55-gallon containers with a screw-type bung 
(or plug) which were used to bring the lacquer to the machines. One 
lacquer substance, '(stock kilter," was piped in from an outside tank, 
but such a system was not used for lacquer in general because of the 
frequent changes in the exact color and type of finish used. Dickson 
explained, "You see, we ran possibly sixty different kinds of finishes 
so we were constantly changing." A pump would be attached to the 
drum in use a t  each machine and empty it  of its contents in several 
hours. Two or three drums would be used for each machine in a 
day's time. 

A fire of unknown origin broke out a t  approximately 9:15 on 
the morning of 16 May 1967. The only eyewitness to testify first 
saw it some unascertainable time after i t  began. He  saw it  on one 
of the production line machines. The employees almost extinguished 
the fire but i t  broke out again. The building was completely de- 
stroyed within about an hour and the fire smoldered in the ply- 
wood for about three weeks. 

At the close of plaintiffs' evidence, defendant's motion for judg- 
ment as of nonsuit was allowcd and from judgment predicated 
thereon, plaintiffs appealed. 
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Craighill, Rendleman Ji: Clarkson b y  Hugh B. Campbell, Jr., 
and Francis 0. Clarkson, Jr., for plaintiff appellants Zurich Insur- 
ance Company, Travelers Indemnity Company and General Acci- 
dent, Fire & Life Assurance Corporation, Ltd.  

Welling, Miller, Gertzman & Goldfarb b y  George J.  Miller for 
plaintiff appellant Home Insurance Company. 

R u f f ,  Perry, Bond, Cobb & Wade by James 0. Cobb and Wil- 
liam H .  McNair for defendant appellee. 

BRITT, J. 
Plaintiffs contend that the trial court erred in granting defend- 

ant's motion for nonsuit for that (1) the defendant's negligence in 
causing the fire was sufficiently established by circumstantial evi- 
dence, and (2) the evidence was sufficient to show that defendant 
was negligent in causing damage substantially greater than would 
have been the case had due care been used in the handling and stor- 
age of the lacquer. We hold that the court did not err in granting 
the motion for nonsuit and will discuss plaintiffs' contentions in the 
order stated. 

[I] (1) Plaintiffs' evidence failed to establish liability on the 
part of defendant for the initial fire first seen on the production 
line; the cause of the fire is unknown. We t,hink the principles of 
law declared in Phelps v. Winston-Salem, 272 N.C. 24, 157 S.E. 2d 
719, are applicable to the instant case. We quote the following from 
that opinion : 

L C +  + Y [ I ] t  is not sufficient to show that the circumstantial 
evidence introduced could have produced the result-it must 
show that i t  did." 
* * *  
"This is an 'unexplained fire.' Proof of the burning alone is not 
sufficient to establish liability, for if nothing more appears, the 
presumption is that the fire was the result of accident or some 
providential cause. There can be no liability without satisfactory 
proof, by either direct or circumstantial evidence, not only of 
the burning of the property in question but that i t  was the 
proximate result of negligence and did not result from natural 
or accidental causes. 5 Am. Jur. 2d, 836." 

Plaintiffs heavily rely on the cases of Hollar v. Telephone Co., 
155 N.C. 229, 71 S.E. 316, and Winkler v. Amusement Co., 238 N.C. 
589, 79 S.E. 2d 185, in which cases the Supreme Court held that 
plaintiff owners introduced s a c i e n t  evidence of lessees' negligence 
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to survive motions of nonsuit. The case a t  bar is easily distinguish- 
able from those cases. In Hollar pertinent facts do not appear in the 
opinion but a study of the record on appeal discloses that. defend- 
ant's agents, after being cautioned not to do so, persisted in setting 
a kerosene burning lamp on a small shelf attached to a dry pine 
wall, that the lamp had scorched and "drawn paint" from the wall 
previous to the date of the fire, that on the night of the fire defend- 
ant's agent left the lamp burning on the shelf when he went to bed 
before 10:OO p.m., and around 2:00 a.m. the wall of the building was 
discovered on fire in the area where the lamp was situatcd; the cir- 
cumstantial evidence was sufficiently strong to show that the lamp 
not only could have caused the fire damaging plaintiff's property 
but that i t  did cause the fire. In Winkler the evidence clearly showed . 
that the fire which damaged plaintiff's building originated from a 
popcorn machine with an open-flame gas burner which defendant's 
agent left burning and unattendcd contrary to written instructions 
from the machine's manufacturer; the origin and cause of the fire 
were shown. 

[2] It is well established that negligence is the failure to exer- 
cise that degree of care for the safety of others or their properby 
which a reasonably prudent man, under like circumstances, would 
exercise, and may consist of acts either of commission or omission. 
6 Strong, N.C. Index 2d, Negligence, $ 1, pp. 3 and 4, and cases 
therein cited. Chief Blackmon of the Charlotte Fire Department 
was called as a witness for plaintiffs and his testimony included the 
following: "Thc fact of the business is that it's just true that a wood 
refinishing plant, insofar as fire conditions are concerned, is just a 
hazardous business. * * * I think insurance rates are adjusted 
accordingly." Plaintiffs' cvidence failed to show that defendant, in 
the type of operation i t  was cngaged in, failed to perform as "a 
reasonably prudent man, under like circumstances." 

[4] (2) Plaintiffs contend that "had the lacquer been properly 
stored, that even if a fire did occur in the production line, that there 
would have been no damage or substantially less damage to the 
building." Plaintiffs give t,his theory form by relying heavily on the 
"spreading fire" cases. The frequency of fire loss to lands adjoining 
railroads led the court to establish several clear rules for liability, 
one of which provided as follows: 

"If fire escapes from an engine in proper condition, with a 
proper spark arrester, and operated in a careful way by a skill- 
ful and competent engineer, but the fire catches on the right of 
way, which is in a foul and negligent condition, and thence 
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spreads to the plaintiff's premises, the defcndant is liable." 
Moore v. R. R., 124 N.C. 338, 32 S.E. 710; Aman v. Lumber 
Co., 160 N.C. 369, 75 S.E. 931. 

The prototype "spreading fire" case preceding the era of exten- 
sive railroad litigation is Garrett v. Freeman, 50 N.C. 78, where an  
accumulation of trash, including a dead pine tree, lay between a 
fire (set to burn logs cleared from new ground) and an adjoining 
fence and timber tract. The court said,- "In our case, the dead pine, 
which was rendered combustible by the dryness of the atmosphere, 
caused the fire to get out." 

In Lawrence v. P o u w  Co., 190 N.C. 664, 130 S.E. 735, an elec- 
trical power transmission company was held liable to a landowner 
where an accumulation of dry grass and vegetation which spread the 
fire was ignited by molten fragments of an insulator cup which burned 
and fell because of lightning. Thc court said: "If the right of way 
beneath the tower had been frce of inflammable matter, the moulten 
mass and fragments of the shattered insulator would have quickly 
cooled, and no harm would have resulted to plaintiff." 

In  Maguire v. R. R., 154 N.C. 384, 70 S.E. 737, the court indi- 
cated the causal connection which the plaintiff must prove: "The 
burden rested upon the plaintiff to establish by competent evidence 
two facts alleged in her complaint: first, that  the defendant negli- 
gently permitted combustible matter to accumulate on its right of 
way, and, second, that  the defendant con~municated fire from its 
engine to its foul right of way, which fire was thence commilnicatcd 
to  the lands of the plaintiff." 

[3] The rationale seems to be that  a defendant may be held liable 
for his accumulation of inflammables wliere it  is in a place to which 
fire will foreseeably fall, leap, or be thrown by the defendant's op- 
erations; and in fact, fire is communicated to such inflammables 
which then cause a greater fire. 

There is no direct evidence that  the lacquer in controversy was 
ignited by the original fire a t  some point early enough in the con- 
flagration to be anything more than a remote, rather that  a proxi- 
mate, cause. Proximate cause was defined succinctly in Garland v. 
Gatewood, 241 N.C. 606, 86 S.E. 2d 195, as "* * * a cause that  
produced the result in continuous sequence and without which i t  
would not have occurred * * *." There is no direct proof tha t  
"but for1' the presence of the lacquer drums the fire would not have 
spread. There was no direct evidence of an immediate explosion of 
the sort which would be expected if the initial fire had ignited the 
lacquer vapor. 
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The mere presence of the combustibles will not be actionable; the 
origin and spreading of the fire must be explained if plaintiffs are to 
recover on the theory expressed in the "spreading fire" cases. In 
Maharias v. Storage Co., 257 N.C. 767, 127 S.E. 2d 548, there was 
an unexplained fire. The plaintiff showed only that there was an ac- 
cumulation of oily rags in the room from which the fire spread. The 
plaintiff alleged that his loss "was proximately caused by the negli- 
gence of defendant in permitting a pile of rags covered by highly in- 
flammable fluid to accumulate." However, the court affirmed the non- 
suit because "[a] cause of action must be based on something more 
than a guess." 

In  Phelps v. Winston-Salem, supra, the court followed the Ma- 
harias case, saying, "" " * Although there is evidence that the 
fire started in the vicinity of the Blalock tomato shed and its roof 
was cluttered with combustible and flammable materials, the only 
evidence relating to the cause of the fire is that i t  was 'unknown.' " 
Also in that case the plaintiff's sought to recover on the theory that 
the defendant was negligent in not furnishing fire fighting equip- 
ment for the building and that its absence allowed the fire to spread. 
The court restated the iiclassical textbook terminology" in its analy- 
sis of L i ~ a ~ ~ a l  connection" or proximate cause. The plaintiffs must 
prove that "but for the lack of fire fighting equipment, the fire could 
and would have been extinguished a t  its source, and plaintiffs' dam- 
age would not have ensued." 

In the case a t  bar, plaintiffs must prove that but for the pres- 
ence of the inflammables in controversy, the fire could and would 
have been extinguished a t  its source and plaintiffs' damage would 
not have ensued. 

The plaintiffs' strongest evidence is the expert testimony of Fire 
Chief Blackmon. He was asked the following question by plaintiffs1 
counsel: "Chief, do you have an opinion satisfactory to yourself, 
as to whether or not this fire could have been contained and sub- 
stantially less damage done to this building had this lacquer not 
been stored next to the assembly line?" After stating that "[tlhis 
is conjecture on my part," Chief Blackmon gave his opinion: "I 
would say that the fire would have been less intense if there had 
not been, and what we would consider, an overabundance of flam- 
mable liquids inside the plant." Such evidence falls far short of the 
test for proximate cause. 

The evidence tends to show merely that some lacquer was burned 
a t  some point during the fire. Some 15 or 16 drums were determined 
to have a lacquer odor about them after the fire. Liquid lacquer 
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was still in some of them. There was no evidence which tends to 
show how many barrels were open before the fire and thus were 
even capable of feeding the fire in its early stages. The evidence 
tends to show that of 32 drums in the building after the fire only 
approximately one-half of them were open in any fashion; of these 
two had an end removed to be used for trash containers, some had 
the bung (or plug) removed, and others were ruptured by an ex- 
plosion which would have been brought on only by intense heat. 
There is no specific correlation between drums with openings and 
those which had the lacquer odor. Thus, there is not even circum- 
stantial evidence of just what contribution the lacquer made to the 
fire. Evidently, some lacquer from the drums fed the fire, as did the 
plywood, lacquer in the production machinery and air from the out- 
side; the obvious fact, however, that one substance was among others 
which were consumed in a fire does not make its presence a proxi- 
mate cause of that fire. 

Part  of the rationale of the "spreading fire" cases seems to be 
that the presence of combustibles in a place where they may fore- 
seeably be ignited is a failure to exercise due care. The evidence 
shows that defendant's management had taken numerous precau- 
tions but as  Chief Blackmon declared, "* " " a wood refinishing 
plant, insofar as fire conditions are concerned, is just a hazardous 
business." Although evidence of the common usage in the business, 
as to installations, equipment and manner of operation, is "a proper 
matter for consideration in determining whether or not reasonable 
care has been exercised," Watts v. Manufacturing Co., 256 N.C. 611, 
124 S.E. 2d 809, i t  is conspicuously absent from the plaintiffs' argu- 
ment here. A poor housekeeping report eleven months prior to the 
fire which showed a number of drums stored inside the building, 
some of which had the plugs removed, was offset by the evidence 
that "[wle discontinued leaving empty drums and containers in- 
side the building." 

The barrel count after the fire revealed as many as 32 drums in- 
side the plant but that number included 2 or 3 which contained 
water base latex, several which contained sand, several which con- 
tained sweeping compound, two for trash, two for rags, and several 
for lacquer thinner. The evidence tended to show that 15 or 16 may 
have contained lacquer and that the usual production routine would 
require one each for three machines and usually three more to keep 
the production line running when the first three became empty. It 
is not shown that t,he presence of five or so additional ones on hand 
was unreasonable, and again, i t  was not shown that those which arc 
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claimed to be there unreasonably were a proximate cause of the 
destruction of the plant. 

141 We hold that the evidence was not sufficient to show that de- 
fendant was negligent in the handling and storage of the lacquer 
thereby causing damage substantially greater than would have been 
caused under a reasonable and ordinary operation of such a finish- 
ing plant. 

The judgment of t,he superior court dismissing the action as in 
case of nonsuit is 

Affirmed. 

BROCK and VAUGHN, JJ., concur. 

STATE OF NORTH CAROLINA V. WILLIAM NORMAN BARROW 

No. 6926SC497 

(Wled 19 November 1969) 

1. Criminal Law 9 9& motion to sequester witnesses 
Motion to sequester the witnesses is addressed to the discretion of the 

trial court, and the refusal of the motion is not reviewable. 

2. Criminal Law 5 43; Homicide § a0-- homicide prosecution - 
photograph of body - admissibility 

I n  a homicide prosecution, the trial court properly admitted in evi- 
dence the photograph used by a State's witness to illustrate his testimony 
relating to the location and appearance of the body of deceased, such tes- 
timony being offered for the purpose of refuting defendant's contention 
that  he acted in self-defense, where the court instructed the jury that 
the photograph was admitted f i r  the sole purpose of illustrating the 
testimony of the witness and not a s  substantive evidence. 

3. Ckiminal Law §§ 75, 86, 89- impeachment of defendant -use of 
signed confession no t  admit ted i n  evidence - waiver of objection 

I n  a homicide prosecution in which the State offered evidence that de- 
fendant shot the deceased three times and defendant testified on direct 
examination that he shot the deceased one time in self-defense but could 
not remember shooting deccased a second and third time, the trial court 
did not err in allowing the solicitor, over objection, to cross-examine de- 
fendant from a signed statement, given by defendant to a police officer 
during an in-custody interrogation, in which defendant admitted he shot 
deceased three times, although the statement had not been admitted in 
evidence or  found by the court to be in compliance with Miranda v. Ari- 
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aona, 384 U.S. 436, where (1) the record indicates defendant testified on 
cross-examination, without objection, that he gave a statement to the officer 
and ( 2 )  the trial court instructed the jury not to consider the solicitor's 
examination relating to the statement. 

4. Criminal Law § 162-- objection to evidence - time of objection 
A n  objection to the admission of evidence is necessary to present de- 

fendant's contention that the evidence was incompetent, and defendant 
must ordinarily object to the question a t  the time it  is asked and to the 
answer when given. 

5. Criminal Law 8 16- objection to answer of witness 
Where objection is made not to the question but only to the answer of 

a witness, its exclusion is discretionary with the court. 

6. Criminal Law 8 169- admission of evidence - harmless error 
The admission of testimony over objection is ordinarily harmless when 

testimony of the same import is theretofore or thereafter introduced 
without objection, or defendant introduces similar testimony himself, or 
the matter is proved by other competent evidence. 

7. Criminal Law 8 167- prejudicial error - burden of proof 
The burden is on defendant not only to show error but also to show 

that  the error complained of affected the result adversely to him. 

B R O ~ ,  J., dissenting. 

APPEAL by defendant from Beal, S.J., a t  the 2 June 1969 Regular 
Schedule "D" Session of MECKLE~BURG Superior Court. 

By indictment proper in form, defendant was charged with the 
murder of one John Smith on 8 May 1969. Defendant pled not 
guilty. The evidence most favorable to the State tended to show: 

Defendant resided in a rooming house a t  204 N. McDowell 
Street in the City of Charlotte. On the afternoon of 8 May 1969, he 
was sitting in a chair on the front porch of the rooming house drink- 
ing Kool-Aid mixed with grain alcohol. Late in the afternoon, de- 
ceased, who lived next door, walked up to the edge of the porch, 
engaged the defendant in conversation, and then joined the de- 
fendant in sitting on the porch and drinking the spiked Kool-Aid. 
Between 7:30 and 8:00, leaving deceased sitting in a chair on the 
porch, defendant entered the house, went upstairs to his room, ob- 
tained a single-barreled shotgun, went back downstairs, went out 
through a side door and around to the front of the house, advanced 
to within twelve or fourteen feet of deceased who was still sitting in 
a chair on the porch, aimed the gun a t  deceased and shot him. De- 
ceased arose from his chair and started in the front door of the 
house, a t  which time defendant reloaded his gun, moved closer to 
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deceased and shot him again. Defendant then went around the 
house, reentered a t  the side door, went upstairs and returned im- 
mediately to the front porch where he shot the deceased a third time 
as deceased lay on the floor in the doorway. Deceased died in the 
doorway from the gunshot wounds. No knife, gun or other weapon 
was found on or about the dcceased's person. 

Defendant, as a witness in his own behalf, testified to the follow- 
ing: Beforc defendant went upstairs the first time and got his gun, 
deceased asked defendant to loan him some money, and when de- 
fendant replied that he did not have any money, the deceased said, 
"I'm a pretty mean fellow. I'll take my knife and cut off your head 
if you don't give i t  to me." At that point, the deceased drew his 
knife but left and told the defendant he would be back in a few 
minutes. The deceased returned and continued to ask the defendant 
for money and threatened to do what he previously said hc would do. 
Following this threat, defendant went upstairs, got his shotgun and 
returned to the front porch for purpose of scaring the deceased 
away. As defendant stopped a t  the steps to the front porch, deceased 
jumped out of his chair and "went for his pocket." Following this, 
defendant shot the deceased but did not remember firing any second 
or third shots. 

The jury found defendant guilty of second-degree murder, and 
the court imposed a prison sentence of thirty years from which de- 
fendant appealed. 

Attorney General Robert Morgan and Sta.fl Attor~zey Mrs. Chris- 
tine Y .  Denson for the State. 

T .  LaFontine Odorn and Wallace C. Tyser, Jr., for defendant ap- 
pellant. 

[I] Defendant assigns as error the refusal of the trial judge to 
grant defendant's motion to sequester the State's witnesses. In State 
v .  Love, 269 N.C. 691, 153 S.E. 2d 381, in a per curiam opinion, our 
Supreme Court said: "The appellant's first assignment of error chal- 
lenges the Court's refusal to sequester the witnesses upon the appel- 
lant's motion. The refusal was in the Court's discretion and not re- 
viewable. Stale v .  Spencer, 239 N.C. 604, 80 S.E. 2d 670." The as- 
signmcnt of error is overruled. 

121 Defendant next assigns as error the admission as evidence 
for purpose of illustrating certain t,estirnony a photograph taken 
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very soon after the shooting showing deceased's body as i t  lay in 
the doorway of the rooming house. Defendant contends that the 
photograph was not relevant and material and that its only purpose 
was to inflame the jury. 

In State v. Atkinson, 275 N.C. 288, 167 S.E. 2d 241, a t  page 311, 
our Supreme Court, in an opinion by Lake, J., said: 

"In the present case, the jury was properly instructed that the 
photographs in question were allowed in evidence for the sole 
purpose of illustrating the testimony of witnesses and not as 
substantive evidence. See: State v. Norris, 242 N.C. 47, 86 S.E. 
2d 916; State v. Perry, 212 N.C. 533, 193 S.E. 727. The fact 
that a photograph depicts a horrible, gruesome and revolting 
scene, indica.ting a vicious, calculated act of cruelty, malice or 
lust, does not render the photograph incompetent in evidence, 
when properly authenticated as a correct portrayal of condi- 
tions observed by and related by the witness who uses the photo- 
graph to illustrate his testimony. [Citation] 

'Ordinarily, photographs are competent to be used by a witness 
to explain or illustrate anything i t  is competent for him to de- 
scribe in words.' [Citation] * " * Thus, in a prosecution for 
homicide, photographs showing the condition of the body when 
found, the location where found and the surrounding conditions 
a t  the time the body was found are not rendered incompetent 
by their portrayal of the gruesome spectacle and horrifying 
events which the witness testifies they accurately portray. State 
v. Stanley, 227 N.C. 650, 44 S.E. 2d 196; State v. Cade, 215 
N.C. 393, 2 S.E. 2d 7." 

In  the case before us the jury was properly instructed that the 
photograph complained of was admitted in evidence for the sole pur- 
pose of illustrating the testimony of the witness Walter Smith and 
not as substantive evidence. Testimony regarding the location of 
the body was relevant and material; defendant contended the de- 
ceased was advancing on him at  the time of the shooting while the 
State contended the deceased, after the first shot was fired, was en- 
tering the house in an effort to get away from the defendant. The 
testimony of Walter Smith supported the Sta,tels contention and he 
was able to use the photograph to illustrate his testimony. The as- 
signment of error is overruled. 

131 Defendant's assignments of error Nos. 10 and 11 (based on 
exceptions 10 and 11) are stated in his brief as follows: "The court 
committed error in allowing the solicitor to cross-examine the de- 
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fendant in regard to an allcgedly incriminating statement made to 
Detective Fesperman of the Charlotte Police Department while the 
defendant was in custody without previously having determined in 
a hearing outside the presence of the jury that the defendant was 
warned of his constitutional rights and voluntarily waived them." 

At the top of page 32, the record on appeal discloses that defend- 
ant on cross-examination and without objection testified to the fol- 
lowing: 

"I talked to Mr. Fesperman about this case, I said some things 
to him. I talked to him about the case and signed a written 
statement, but i t  wasn't too many words. I suppose I told Mr. 
Fesperman that I got three shells, one of which I put in the 
chamber of the shotgun and the other two I put in my pockets. 
I know I told him this, I had three shells. One of them was in 
the chamber of this shotgun and the other two were in my 
pocket. * * *" 

Near the bottom of page 32 and on page 33, a continuation of de- 
fendant's cross-examination, the record on appeal discloses the fol- 
lowing: 

((+ + + The only time I knowed anything about shooting him 

three times is when they said I shot him three times. Mr. Fes- 
perman said that. He investigated the case. I don't remember 
telling Mr. Fesperman a t  9:30 that night, which was within a 
hundred and twenty minutes after i t  happened, that after I 
shot him the first time I reloadcd my gun, went on the porch, 
and shot him while he was lying down in the front door. 

MR. ODOM: Objection. It appears the Solicitor is reading 
from a statement and trying to get in the back door what he 
couldn't get in the front door. 

T H E  COURT: Objection overruled. 

(DEFENDANT'S EXCEPTION #lo) 
I don't remember telling Mr. Fesperman that two hours after 
i t  happened. I don't remember whether I told Mr. Fesperman 
a t  the Charlotte Police Department that I had shot the man 
with this single-barreled shotgun the first timc and then re- 
loaded i t  and shot him a second time. I know I told him I shot 
the deceased one time. But this signature which I looked a t  a 
few minutes ago says William Norman Barrow. That's what, I 
signed. This statement contains a sentence to the effect that 
after I had shot the man the first time, that I then reloaded the 
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shotgun and shot him the second time, I suppose, because I 
was still scared. * * * I was scared and too angry I sup- 
pose to remember shooting the man the third time. * * * I 
don't remember anything about shooting the man the third time. 
I don't remember whether I told Mr. Fesperman a t  the police 
station a t  9:30 on the night of May 8, 1969, that I shot the 
man the third time." 

Immediately thereafter, with further reference to defendant's 
cross-examination, the record on appeal reveals the following: 

"Q. Well, let me show you this paperwriting and ask you 
whether or not i t  refreshes your recollection? 

A. I know I - 
MR. ODOM: I'm going to object to the paperwriting, your 
Honor, and move to strike. 

T H E  COURT: Well, objection sustained. 

MR. SCHWARTZ: Your Honor, we want to show if he made 
any prior inconsistent statements about this. 

T H E  COURT: He said he didn't remember. 

MR. SCHWARTZ: Well, I would like to see if I could refresh 
his recollection. 

T H E  COURT: I'll let you ask him if i t  refreshes his recollec- 
tion. 

MR. SCHWARTZ: Yes, sir. 
Q. (By Mr. Schwartz): This statement here with your signa- 
ture on i t  a t  the bottom, do these last few lines on this state- 
ment refresh your recollection about it, starting right here? I 
then, and from there on. 

MR. ODOM: I object again to the reference to the state- 
ment used by the Solicitor. 

T H E  COURT: Overruled. 

MR. ODOM : Exception. 

A. These phrases here was supposed to be made what first hap- 
pened. 

T H E  COURT : Objection sustained. 

Q. (By Mr. Schwartz): Well, did you tell Mr. Fesperman 
then that - 
T H E  COURT: Wait just a minute. Now, members of the 
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jury, you will not consider any statements that the defendant 
has made about the paperwriting, whether i t  refreshes his 
memory or whether i t  doesn't. 

Q. (By Mr. Schwartz): Well, what did you tell Mr. Fesper- 
man the night that this happened a t  the police station, Mr. 
Barrow? 
A. I le  told me that I didn't have to make any statements if 
I didn't want to, you know. I remember him telling me that. 
And he asked me some details on it, and I told him a few 
things. He asked me if I could think of any more to tell and I 
said no. 

Q. (By Mr. Schwartz): What were those few things that you 
told him? 
A. I told him when he first came up there - 
T H E  COURT: Objection. The Court on its own motlion sus- 
tains the objection and orders its stricken from the record, any- 
thing about that examination as to what's on that paper. Ladies 
and gentlemen of the jury, you will not consider any of the ex- 
amination a t  all about what's on that paper. 

(DEFENDANT'S EXCEPTION #11) " 
Defendant contends that the foregoing violated his constitutional 

rights as declared in Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694 (1966) ; Jackson v. Denno, 378 US.  368, 84 
S. Ct. 1774, 12 L. Ed. 2d 908 (1964); State v .  Edwards, 274 N.C. 
431, 163 S.E. 2d 767; and State v. TVnlker, 266 N.C. 269, 145 S.E. 
2d 833. We adhere to the constitutional principles declared in these 
cases but do not think that they were violated in the instant case. 

[4-61 An objection to the admission of evidence is necessary to 
present defendant's contention that the evidence was incompetent 
and defendant must ordinarily object to the question a t  the time i t  
is asked and to the answer when given. 3 Strong, N.C. Index 2d, 
Criminal Law, 8 162, pp. 114 & 115. Where objection is not made 
to the question but only to the answer of a witness, its exclusion is 
discretionary with the court. State v. Fentress, 230 N.C. 248, 52 
S.E. 2d 795. The admission of testimony over objection is ordinarily 
harmless when testimony of the same import is theretofore or there- 
after introduced without objection, State v. Creech, 265 N.C. 730, 
145 S.E. 2d 6, or defendant introduces similar testimony himself, 
Xtate v. Adams, 245 N.C. 344, 95 S.E. 2d 902, or the matter is proved 
by other competent evidecce, State v. Brannon, 234 N.C. 474, 67 
S.E. 2d 633. 
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[3] We are unable to determine from the record the question or 
answer that defendant's exception No. 10 relates to. On direct exam- 
ination defendant admitted shooting deceased one time; on cross- 
examination the solicitor was attempting to get the defendant to 
admit that he knowingly shot deceased a second and third time. 
The record indicates that previous to and subsequent to the objec- 
tion the defendant, without objection, was cross-examined regarding 
his statements to Officer Fesperman, thereby rendering harmless the 
specific question or answer exception No. 10 relates to. 

[7] With respect to tahe specific questions and answers set forth 
above, we think the State derived no benefit, and defendant suffered 
no detriment, from them. Furthermore, me believe that any error 
indicated by exceptions 10 and 11 was cured by the instruction of 
the tria! judge for the jury not to consider any of the examination 
relating to the paperwriting complained of. State v. Atwood, 250 
N.C. 141, 108 S.E. 2d 219. The burden is on defendant not only to 
show error but also to show that. the error complained of affected 
the result adversely to  him. State v. Garnett, 4 N.C. App. 367, 167 
S.E. 2d 63. Assignments of error Nos. 10 and 11 are overruled. 

The remaining assignments of error brought forward and dis- 
cussed in defendant's brief relate to the trial judge's charge to the 
jury. We have carefully reviewed the charge, particularly with ref- 
erence to the portions and omissions complained of, but conclude 
that when the charge is considered contextually, i t  is free from prej- 
udicial error. 

No error. 

VAUGHN, J., concurs; BROCK, J., dissents. 

BROCK, J., dissenting: 

I disagree with the holding of the majority with respect to de- 
fendant's assignments of error Nos. 10 and 11. If we are to follow 
the ruling of the Supreme Court of the United States in Miranda v. 
Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, i t  seems 
to me that the State cannot impeach the defendant by showing prior 
inconsistent statements on the question of guilt in a confession 
which has not been found to have been voluntarily given under the 
Miranda requirements. See: Proctor v. U. S., 404 F. 2d 819 (App. 
D.C. 1968); U. X. v. Fox, 403 F.  2d 97 (2d Cir. 1968) ; Groshart v.  
U.  S., 392 F.  2d 172 (9th Cir. 1968) ; Wheeler v. U. S., 382 3'. 2d 998 
(10th Cir. 1967); U. X. v. Armetta, 378 F. 2d 658 (2d Cir. 1967); 
Commonwealth v. Robinson, 428 Pa. 458, 239 A. 2d 308 (1968) ; 
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Giertner v. State, 35 Wis. 2d 159, 150 N.W. 2d 370 (1967); People 
v. Luna, 37 Ill. 2d 299, 226 N.E. 2d 586 (1967); State v. Brewton, 
247 Or. 241, 422 P. 2d 581 (1967) ; U. S. v. Lincoln, 17 U.S.C.M.A. 
330, 38 C.M.R. 128. 

In this case the cross-examination by the solicitor from the in- 
custody pre-trial statement given by defendant to the investigating 
officer went to the very heart of defendant's defense that he acted in 
self-defense, or in the heat of passion suddenly aroused. If the State 
had an admissible confession from defendant, i t  had ample oppor- 
tunity to establish i t  as such. If the confession was inadmissible for 
failure of the Miranda requirements, the procedure followed by the 
solicitor perverted the law. 

It seems clear that the trial judge later realized the error be- 
cause he thereafter undertook to withdraw thc evidence from con- 
sideration by the jury. However, what is involved here is not ju- 
dicial supervision of rules of evidence, but constitutional rights of 
a defendant. The particular right involved is defendant's Fifth 
Amendment right against self-incrimination as i t  has been declared 
in Miranda. In my opinion a violation of a constitutional right can- 
not be cured by an instruction to the jury to disregard evidence that 
constituted the violation. 

ROBERT D. YELTON, BY HIS NEXT FRIEND, 0. M. YORK v. MARJORIE 
CONNER DOBBINS, NORRIS GREGORY DOBBINS, BY AND THROUGH 
HIS GUARDIAN AD I ~ ~ E M ,  MARJORIE CONNER DOBBINS; LUCILLE 
CROOM PARKER AND HUSBAND, FLOYD E. PARKER, AND J. D. 
ROLAND 

No. 6929SC449 

(Filed 19 November 1969) 

1. Automobiles §s 50, 51- fai lure  to keep proper lookout - speeding 
- sutftciency of evidence 

I n  this action by plaintiff guest passenger against the driver and the 
owner of an automobile in which plaintiff was riding and the driver of 
a truck which allegedly caused the automobile to wreck, plaintiff's evi- 
dence is held sufficient to be submitted to the jury on the issue of the auto- 
mobile driver's negligence in failing to keep a proper lookout, failing to  
keep the automobile under proper control, and driving in excess of the 
speed limit. 

2;. Automobiles § instructions - cross-actions against co-defend- 
a n t  - negligence of co-defendant 

I n  this action by plaintiff guest passenger against the driver and the 
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owner of the automobile in which plaintiff was riding and the driver of a 
truck which allegedly caused the automobile to wreck, wherein defendant 
automobile driver filed a cross-action against the truck driver for personal 
injuries and defendant automobile owner filed a cross-action against the 
truck driver for damages to her automobile, the trial court did not err in 
failing to instruct the jury that if they should find that p la in t s  passenger 
was injured by the negligence of defendant truck driver, they should also 
find that defendant automobile driver was injured and that defendant au- 
tomobile owner was damaged by the negligence of defendant truck driver. 

3. Witnesses § &-- co-defendants - order  of cross-examination of 
plaintifP's witnesses 

In  this action by plaintiff guest passenger against the driver and the 
owner of the automobile in which plaintiff was riding and the driver of a 
truck, the trial court did not err  in permitting defendant automobile 
driver and defendant automobile owner to cross-examine witnesses offered 
by plaintif€ before they were cross-examined by defendant truck driver, it 
being the duty of the court to  determine the order of cross-examination 
when more than one party is entitled to cross-examine. 

4. Witnesses $ 7- leading questions 
Whether counsel will be permitted to ask a leading question is within 

the discretion of the trial judge, and the exercise of such discretion will 
not be reviewed on appeal. 

5. Trial  $ 1- questions by trial court  - expression of opinion 
I n  this action for injuries received in a n  automobile accident, the trial 

court did not express an opinion on the evidence or impeach or discredit 
the witnesses by questions which the court asked various witnesses. 

6, Evidence g 31- police report - testimony as to contents of report 
In this action for personal injuries resulting from an automobile acci- 

dent, answer of police officer stating the name of one defendant, in  re- 
sponse to a question a s  to whether he had any recollection from his in- 
vestigation of who was listed in his accident report as  driver number one, 
did not have the effect of permitting the officer to testify as  to the con- 
tents of a report he had made. 

7. Automobiles 55 50, 57- fai lure  to stop at stop sign - failure to 
keep proper lookout - sufficiency of evidence 

I n  this action by plaintiff passenger against the driver and the 
owner of the automobile in which plaintiff was riding and the driver of 
a truck which allegedly caused the automobile to wreck, plaintiff's evi- 
dence is held sufficient to be submitted to the jury on the issue of defend- 
ant truck driver's negligence in failing to stop for a stop sign, failing to 
keep a proper lookout, and failing to keep her vehicle under control. 

APPEAL by defendants Marjorie Conner Dobbins; Norris Gregory 
Dobbins, by and through his guardian ad litem, Marjorie Conner 
Dobbins; and Lucille Croom Parker from Bed, S.J., April 1969 Ses- 
sion of Superior Court held in RUTHERFORD County. 
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Plaintiff alleged that the minor plaintiff, Robert D. Yelton 
(Robert), was injured by the actionable negligence of the defendants. 
Plaintiff oflered evidence which, in substance, tended to show that 
on 17 November 1966 a t  about 4:00 p.m., Robert was riding as a 
guest passenger on the right front seat of a Ford automobile owned 
by Marjorie Conner Dobbins which was being operated on U. S. 
Highway #74 Bypass in Rutherfordton by Norris Gregory Dob- 
bins (Gregory). Gregory, who was 16 years old, was driving North 
on U. S. Highway #74 Bypass a t  a speed of 50 miles per hour in a 
45 mile per hour zone. The road was straight for two hundred yards 
south of the intersection of West Street and U. S. Highway #74 By- 
pass. Gregory was driving with one hand; his other hand was on the 
gearshift or the radio. When Gregory reached a point near the inter- 
section of West Street and U. S. Highway #74 Bypass, a 1951 or 
1961 International truck with a red cab operated by the defendant 
Lucille Croon1 Parker (Parker) and owned by J. D. Roland entered 
U. S. Highway #74 Bypass immediately in front of the automobile 
operated by Gregory. The red truck did not stop for a stop sign 
facing i t  a t  the entrance to the highway. The red truck stopped 
momentarily after entering the highway, partially blocking both 
lanes of travel, before i t  proceeded in a southerly direction down 
the highway. When the red truck entered the highway in front of 
him, Gregory put on brakes, turned to his right and skidded 216 
feet before striking and breaking a utility pole. The license number 
of the red truck was obtained by plaintiff's witness, Howard Lane, 
who turned i t  over to police officers. The impact with the pole dam- 
aged the car Gregory was driving and injured both Gregory and 
Robert. 

Gregory and Marjorie Conner Dobbins denied negligence and 
filed a cross action against their co-defendant Lucille Croom Parker. 
Gregory sought to recover of Parker for personal injuries, and Mar- 
jorie Conner Dobbins sought to recover of Parker for damages to 
her automobile. 

The defendants Dobbins offered evidence which, in substance, 
tended to show that Gregory was not traveling a t  a speed in excess 
of the posted speed limit. That he was operating the automobile in 
a careful and prudent manner. Gregory was injured in the collision 
of the car with the utility pole. When Parker entered the highway 
in front of him, Gregory did all that a reasonable person in the ex- 
ercise of due care could do to avoid colliding with i t  and oncoming 
traffic before hitting the utility pole and damaging the car he was 
driving to such extent that i t  was a total loss. 
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Parker denied negligence and offered evidence which, in sub- 
stance, tended to show that she was hauling shelled corn on the date 
in question. She was driving a 1961 International truck with a red 
cab and black side boards. In t,raveling from her farm in Old Fort 
to Yelton Milling Company where she was carrying the corn, she 
traversed U. S. Highway #74 Bypass but did not a t  any time on 
that date go on West Street or drive out of West Street into the 
ft74 Bypass. That she did not see an accident. 

Issues were submitted to the jury and answered as follows: 

"1. Was the plaintiff Robert D. Yelton, injured by the negli- 
gence of the defendant Norris Gregory Dobbins, as alleged in 
the complaint? 

ANSWER: Yes 

2. Was the plaintiff injured by the negligence of the defendant 
Lucille Croom Parker, as alleged in the complaint? 

ANSWER: Yes. 

3. Was the defendant Mrs. Lucille Croom Parker, agent of 
the defendant J. D. Roland, as alleged in the complaint? 

ANSWER: No 

4. What amount, if any, is the plaintiff Robert D.  Yelton en- 
titled to recover? 

ANSWER : $20,000 

5. Was the defendant Norris Gregory Dobbins injured by the 
negligence of Lucille Croom Parker, as alleged in the cross-ac- 
tion? 

ANSWER: No 

6. Was the automobile of Mrs. Marjorie Conner Dobbins dam- 
aged by the negligence of the defendant Lucille Croom Parker, 
as alleged in the cross-action? 

ANSWER: No 
7. What amount, if any, is the defendant Norris Gregory Dob- 
bins entitled to recover of the defendant Lucille Croom Parker 
on account of personal injuries? 

ANSWER: . . . . . . . . . . . . . . . . 

8. What amount, if any, is the defendant Marjorie Conner 
Dobbins entitled to recover of the defendant Lucille Croom 
Parker, for property damages? 

ANSWER : . . . . . . . . . . . . . . . . " 
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From the entry of judgment based on the answers t,o the issues, 
the defendants Marjorie Conner Dobbins; Norris Gregory Dobbins, 
by and through his guardian ad litem, Marjorie Conner Dobbins; 
and Lucille Croom Parker appealed to the Court of Appeals. 

Harry K. Boucher for plaintifi appellee. 

Hamrick & Bowen bu  Fred D. Hamrick, Jr., for Marjorie Con- 
ner Dobbins and Norris Gregory Dobbins, b y  and through his guard- 
ian ad litem, Marjorie Conner Dobbins, defendant appellants. 

Harr~rick & Hamrick b y  J .  N u t  Hamrick for Lucille Croom Parker, 
defendant appellant. 

MALLARD, C.J. 

The record is not clear as to what disposition was made of the 
case as to the defendant Floyd E. Parker. He was not referred to 
in the issues submittcd or in the judgment entered. I le  did not ap- 
peal. 

Appeal of Marjorie Conner Dobbins 
and Norris Gregory Dobbins, by and 

through his guardian ad litem, 
Marjorie Conner Dobbins 

[I] Gregory and Marjorie Conner Dobbins assign as error the 
failure of the trial court to allow their motion for judgment of non- 
suit. It was stipulated "that the car driven by Gregory Dobbins, 
and owned by Mrs. Marjorie Dobbins was a 'family purpose car' 
and was being used as such a t  the time of the accident." It was for 
the jury to say whether Gregory failed to keep a reasonable lookout, 
failed to keep the vehicle under proper control, or whether his speed 
was in excess of the maximum speed permissible under the statute, 
and if so, whether such was n proximate cause of the collision and 
injuries to plaintiff. We are of the opinion and so hold that there 
was ample evidence of negligence on the part of Gregory t.o require 
submission of the issue of his negligence to the jury. 

121 Defendants Dobbins assign as error the failure of the judge 
to instruct the jury that if they should answer the issue numbered 
2 "yes" that it would be their duty to answer issues numbered 5 and 
6 ('yes." Issue number 2 required the jury to find that the plaintiff, 
Robert D. Yelton, was injured by the ncgiigence of the defendant 
Parker. Issue number 5 required the jury to find that the defendant 
Norris Gregory Dobbins toas injured by the negligence of the de- 
fendant Parker. Issue number 6 required the jury to find that the 



488 I N  T H E  COURT OF APPEALS [ 6 

automobile of the defendant Mrs. Marjorie Conner Dobbins was 
damaged by the negligence of defendant Parker. A finding by the 
jury that the plaintiff was injured by the negligence of Parker does 
not demand a finding that Gregory was injured or that the Dobbins 
automobile was damaged by the negligence of Parker. The judge 
did not commit error in failing to so instruct the jury. 

The defendants Dobbins also contend that the answer to issue 
number 2 is inconsistent with the answers to issues numbered 5 and 
6 and that the judge committed error in accepting the verdict, in 
failing to set the verdict aside, and in the entry of judgment on the 
verdict. I n  view of what has been said above, these contentions are 
without merit. 

The defendants Dobbins and Parker were original defendants. 
No question has been raised or decided as to the right of Gregory 
and Marjorie Conner Dobbins to maintain such a cross action in 
this case under the rules of civil procedure applicable a t  this time. 
Jarrett v. Brogdon, 256 N.C. 693, 124 S.E. 2d 850 (1962). 

Appeal of Lucille Croom Parker 
131 Defendant Parker contends that the trial court committed 
error in permitting the defendants Dobbins to cross-examine the wit- 
nesses offered by the plaintiff before they were cross-examined by 
the defendant Parker. The court, in the exercise of sound legal dis- 
cretion, has the right to regulate and control the conduct of a trial. 
Greer v. Whittington, 251 N.C. 630, 111 S.E. 2d 912 (1960). "And 
i t  is the duty of the court to control the examination and cross-ex- 
amination of witnesses." 7 Strong, N.C. Index 2d, Trial, § 9. When 
there is more than one party entitled to cross-examine, i t  is the duty 
of the court to determine in what order the cross-examination is to 
be conducted. We hold that i t  was not error for the trial judge to 
permit the defendants Dobbins to cross-examine the witnesses of- 
fered by the plaintiff before they were cross-examined by the de- 
fendant Parker. 

[4] Parker contends that i t  was error for the court to permit the 
defendant Norris Gregory Dobbins to ask the plaintiff, Robert D. 
Yelton, leading questions on cross-examination. This contention is 
without merit. "Whether the counsel shall be permitted to ask a 
leading question is within the discretion of the trial judge, and the 
exercise of such discretion will not be reviewed on appeal." 7 Strong, 
N.C. Index 2d, Witnesses, 5 7. 

[5] Defendant Parker's assignments of error 2, 5, and 7 relate to 
the judge asking questions of different witnesses. I n  7 Strong, N.C. 
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Index 2d, Trial, § 10, there appears the following: "It is proper for 
the court to ask a witness questions for the purpose of clarifying 
the witness' testimony, but in so doing the court should be careful 
not to express an opinion on the facts or impeach or discredit the 
witness." It is the better practice for the trial judge to refrain 
from asking questions of the witnesses. However, after carefully 
considering the circumstances and the questions and statement com- 
plained of, we are of the opinion that such did not constitute an 
expression of opinion on the facts or impeach or discredit the wit- 
ness and that such did not prejudice the defendant Parker. 

[6] Defendants' assignment of error 4, based on defendant Parker's 
exception 9, asserts that the court permitted a police officer to testify 
as to the contents of a report he made. After the police officer was 
handed a copy of the report of the accident, upon redirect cxamina- 
tion by counsel for the plaintiff, the following occurred: 

Q Who do you show there as being the driver in the number 
one there? 

MR. NAT HAMRICK: Objection, sir. Your Honor, this re- 
port is not competent under any circumstances. 

T H E  COURT: Well, he can use i t  if he has any knowledge 
-he can use i t  to refresh his recollection and for no other per- 
son (sic). 

Q All right, sir, do you have any recollection then from your 
investigation, who was the driver of what's listed here in this 
report as driver number one? 

MR. NAT HAMRICK: Now, your Honor, I object to that. 
He is talking about the course of his investigation. The man 
has been examined and cross examined about what he knows. 

T H E  COURT: Objection overruled. I think its's competent. 

EXCEPTION. 

Q Go ahead. 

A Lucille Parker." 

The witness did not answer the first question propounded. The 
answer came after the second question, and we assume that i t  was 
in response to the second question. The lawyers in their conduct of 
the trial of this case were very vigorous and eager to protect the in- 
terests of their clients, and counsel in their zeal frequently appeared 
to be arguing with each other. Perhaps this resulted in the question 
not being clear. We do not think that the answer had the effect of 
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the police officer testifying "as to the contents of the report he 
made," nor did allowing the witness to answer the question result 
in prejudicial error so as to require a new trial. 

[a There was ample evidence for the jury to find that Parker 
was negligent in that she drove the truck out of West Street into 
U. S. Highway #74 Bypass immediately in front of the Dobbins 
vehicle, failed to yield the right of way after failing to stop for a 
stop sign facing her, failed to keep a proper lookout, and failed to 
keep the vehicle she was operating under control. The trial judge 
did not commit error in overruling the motion of Parker for a non- 
suit. 

Parker also assigns as error a portion of the charge, but when 
the entire charge of the court to the jury is considered contextually, 
no error prejudicial to defendant Parker is made to appear. 

After careful consideration of all assignments of error of all the 
defendants, in the tria,l me find 

No error. 

MORRIS and HEDRICK, JJ., concur. 

THOMAS LOYD MORRIS, ADMINISTRATY)R OF THE ESTATE OF WALLACE 
LOYD MORRIS, DECEASED v. META H. BIGHAM, EXECUTRIX OF THE 

ESTATE OF HUGH BIGHAM. AND WHEELER DALE, ADMINISTRATOR OF 
THE ESTATE OF CECIL JAMES LEONHARDT 

No. 6925SC421 

(Filed 19 November 1969) 

1. Trial 8 21- motion for  nonsuit - consideration of evidence 
On motion for judgment of nonsuit in a civil case, the plaintiff is en- 

titled to have the evidence considered in the light most favorable to him, 
and he is entitled to the benefit of every reasonable inference to be 
drawn therefrom. 

2. Automobiles 8 6+ identity of driver 
The identity of the driver of an automobile may be established by cir- 

cumstantial evidence, either alone or in connection with direct evidence. 

3. Automobiles 5 94- contributory negligence of passenger - suffi- 
ciency of evidence 

In  this wrongful death action brought by the administrator of an auto- 
mobile passenger against the administrator of the automobile driver, the 
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evidence does not show contributory negligence by the passenger as a 
matter of law, there being no evidence that either the driver or passenger 
was under the influence of intoxicating liquor, and there being no evidence 
that the driver improperly operated the automobile until an apparent 
race with another automobile immediately prior to the fatal wreck. 

4. Death § 7- evidence of pecuniary loss 
In  this wrongful death action, reference in the record on appeal to the 

omission from the record of testimony as to the health, character, edu- 
cation and working habits of plaintiff's intestate is sufficient to show 
pecuniary loss in the death of plaintiff's intestate. 

5. Automobiles 5 10& agency of non-owner dr iver  - G.S. 20-71.1 
I n  this wrongful death action, plaintiff's evidence placing title to the 

automobile in question in the non-driver owner is sufficient to require sub- 
mission of the case to the jury on the issue of the driver's agency. G.S. 
20-71.1. 

6. Automobiles 3 66- identity of driver- sufficiency of evidence 
In this wrongful death action arising out of an automobile accident, 

plaintiff's evidence is held sufficient to be submitted to the jury on the 
question of the identity of defendant's intestate as  the driver of the auto- 
mobile a t  the time of the accident, where it  tends to show that immed- 
iately after the accident plaintiff's intestate was found in the right front 
seat of the automobile with his feet and legs under the dash and his head 
next to the right window, and that defendant's intestate was found with 
his feet under the brake and clutch pedals and his head and shoulders 
lying across the body of plaintiff's intestate. 

APPEAL by plaintiff from Bryson, J., 5 May 1969 Session of Su- 
perior Court held in BURKE County. 

This is a wrongful death action. The plaintiff alleged that the 
death of his intestate was proximately caused by the negligence of 
Cecil James Leonhardt (Leonhardt) who was the operator of a 1964 
Chevrolet automobile owned by Hugh Bigham (Bigham). In the 
complaint i t  is alleged, among ot,her things, that Lconhardt was the 
agent of Bigham; that on 9 December 1966 the Bigham automobile, 
in which Wallace Loyd Morris (Morris) was riding, failed to go 
around a curve in the road on East Meeting Street in the Town of 
Morganton; that the automobile was being operated by Leonhardt 
in a reckless manner in violation of the reckless driving statute a t  
an unlawful rate of speed in excess of 80 miles per hour in a 35 mile 
per hour speed zone and without keeping i t  under proper control; 
and that the automobile operated in such manner, after striking 
several parked automobiles, collided with a tree on the driver's left 
side of the road with such force that the car was demolished, and 
both occupants of the automobile were killed. 

Wheeler Dale, administrator of the estate of Leonhardt, in his 
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answer denied the material allegations of the complaint and, in the 
alternative, alleged that Morris was contributorily negligent and 
that Morris was the driver of the automobile. Dale asserted a coun- 
terclaim against the plaintiff for the alleged wrongful death of 
Leonhardt. 

Meta H. Bigham, executrix of the estate of Hugh Bigham, in her 
answer denied the material allegations of the complaint and alleged 
contributory negligence on the part of Morris if Leonhardt should 
be found to be the driver of the automobile. In the alternative, the 
executrix alleged that Morris was the driver of the automobile with- 
out permission of the owner. 

After plaintiff had offered evidence and rested, the court allowed 
the motion of each defendant for judgment as of nonsuit. The de- 
fendant Wheeler Dale, administrator of the estatc of Cecil James 
Leonhardt, took a voluntary nonsuit as to his claim against the 
plaintiff. 

Plaintiff excepted to the entry of the judgment dismissing the 
action as of nonsuit and appealed to the Court of Appeals. 

Corne & Warlick by Stanley J.  Corne and Claude B .  Sitton for 
plaintiff appellant. 

Byrd, Byrd & Ervin by John W .  Ervin, Jr., and Robert B.  Byrd 
for defendant Wheeler Dale, Administrator of the Estate of Cecil 
James Leonhardt, appellee. 

Patton & Starnes by Thomas M.  Starnes for defendant Meta H .  
Bigham, Executrix of  the Estate of Hugh Bigham, appellee. 

In an automobile collision, events which occurred immediately 
prior to and a t  the moment of impact may be established by cir- 
cumstantial evidence, either alone or in combination with direct 
evidence. 

The evidence here was ample to show that the driver was op- 
erating the 1964 Chevrolet automobile owned by Bigham on the 
streets of the Town of Morganton in a reckless manner in violation 
of G.S. 20-140, the reckless driving statute. He was driving a t  a 
speed in excess of 70 miles per hour in a 35 mile per hour zone and 
the automobile went out of control, skidded 326 feet and 9 inches, 
knocked a four-by-four post out of the ground, struck and damaged 
eight other automobiles, and came to a stop after colliding with a 
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tree with such force that the 1964 Chevrolet automobile was esti- 
mated to be a total loss. All the evidence tended to show that Mor- 
ris and Leonhardt were the only occupants of the automobile a t  the 
time i t  collided with the tree and that they were killed in the colli- 
sion. There is ample evidence, direct and circumstantial, that driver 
negligence proximately caused the death of both occupants. 

The crucial questions presented on this appeal are: Is  there suffi- 
cient evidence to require submission of the case to the jury that  
Leonhardt was the driver of the automobile at, the time it collided 
with the tree? If so, is there sufficient evidence against Bigham to  
require submission of the case to the jury as to him? 

[I] It is elementary that on a motion for judgment of nonsuit in 
a civil case, the plaintiff is entitled to have the evidence considered 
in the light most favorable to him, and he is entitled to the benefit 
of every reasonable inference to be drawn therefrom. Bowen v. 
Gardner, 275 N.C. 363, 168 S.E. 2d 47 (1969). 

"Inferences as to who was driving the automobile a t  the time 
of the wreck cannot rest on conjecture and surmise. Parker v. 
Wilson, 247 N.C. 47, LOO S.E. 2d 258; Sowers v. Marley, 235 
N.C. 607, 70 S.E. 2d 670. The inferences permitted by the rule 
are logical inferences reasonably sustained by the evidence, 
when considered in the light most favorable to the plaintiff. 
Whitson v. Frances, 240 N.C. 733, 83 S.E. 2d 879. To make out  
this phase of the case plaintiff must offer evidence sufficient t o  
take the question of whether defendant's intestate was driving 
the automobile a t  the critical moment out of the realm of con- 
jecture and into the field of legitimate inference from established 
facts. Parker v. Wilson, supra." Stegall v. Sledge, 247 N.C. 718, 
102 S.E. 2d 115 (1958). 

121 The identity of the driver of an automobile may be established 
by circumstantial evidence, either alone or in conncction with di- 
rect evidence. King v. Bonarcli, 267 N.C. 221, 148 S.E. 2d 32 (1966) ; 
Drumwright v. Wood, 266 N.C. 198, 146 S.E. 2d 1 (1966) ; Johnson 
v. Pox, 254 N.C. 454, 119 S.E. 2d 185 (1961); Bridges v. Graham, 
246 N.C. 371, 98 S.E. 2d 492 (1957). 

161 Plaintiff's evidence is summarized, except where quoted, in 
part, as follows: 

On the night of 9 December 1966 Hugh Bigham, Jr.  (Hugh), 
Donald Sisk (Donald), Leonhardt and Morris were riding around 
in the Town of Morganton in a 1964 Chevrolet Super Sport auto- 
mobile owned by Hugh Elliott Bigham. Hugh was driving the car 
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during the first part of the evening. Each of the four had consumed 
about "a beer and a half or two" about an hour and a half prior to 
the time Hugh and Donald got out of the Chevrolet and went with 
some girls. It was 1 1 : l O  p.m. when Donald and Hugh got into the 
girls' car. Then Leonhardt began driving the 1964 Chevrolet with 
Morris sitting in the passenger seat, and they went South on Sterling 
Street. Jackie David Brittain "about 11 :00 or 11:30, somewhere in 
that neighborhood," saw someone operating the 1964 Chevrolet au- 
tomobile on East Meeting Street going by Hardee's. He could not 
tell who was operating the car. H e  followed i t  and was stopped by 
s red light a t  Hendrick's Curb Market, a short block behind the 
1964 Chevrolet which was stopped by a red light a t  "Wells and 
Seals." Another car, which looked like an Oldsmobile, was parked 
by the side of the 1964 Chevrolet. When the light changed, the Olds- 
mobile and Chevrolet left '(at a high rate of speed." The witness 
Brittain testified: 

"I saw the Chevrolet from the time that i t  left the light a t  
Wells and Seals. I saw i t  go into the curve a t  Burke Dairy and 
as i t  went into the curve a t  Burke Dairy the '64 Chevrolet was 
kind of sliding to the right the way the curve goes. . . . When 
I saw the Chevrolet automobile in the curve I could not see 
the Oldsmobile. I t  was way in front of the Chevrolet. I do not 
have an opinion as to how far i t  is from the light a t  Wells and 
Seals to the curve down a t  Burke Farmers Dairy, but i t  should 
be a short block and a half maybe or maybe a block. 

I observed the automobile during the entire time that i t  was 
traveling from the traffic light a t  Wells and Seals to the Burke 
Farmers Dairy. I have an opinion that the automobile was 
traveling 70 or 80 miles an hour at the time i t  went into the 
curve a t  Burke Dairies. When I got to the curve a t  Burke 
Farmers Dairy, I saw this 1964 Chevrolet parked out straight 
across in front of the road, the front end out in the road, back 
end was against a tree. At that time I saw steam coming off of 
the engine, out of the radiator I guess. At that  time I did not 
see anything along the left side of the roadway back from where 
the automobile was in the roadway, but later I saw some kind 
of pole knocked down and some cars were torn up, looked like 
where he had hit them as he went down. I got out of my auto- 
mobile and there was no one a t  the car when I got there. 

. . . When I got out of my car, I went over to the car and I 
saw James Leonhardt. At that time there was a boy in there 
whose name I didn't know. The boy that I didn't know was 
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down in the seat and James had him covered up. I couldn't see 
his face. The boy that I didn't know was in the passenger seat 
opposite from the driver. James Leanhardt was laying in a kind 
of upright position on the other boy's shoulders with his back 
on his shoulder. I paid attention to the feet and legs of James 
Leonhardt and they were under the brake pedal and clutch 
pedal. The automobile had bucket seats and had a console in 
the middle. The console was level with the seats. The buttocks 
of James Leonhardt was sitting on the console. The other boy 
was kind of over close to the door, he was kind of scooted down 
in on the seat about the end." 

From the damage to the 1964 Chevrolet, i t  appeared that the 
right or passenger side hit the tree near the right front. 

Plaintiff's witness Wade Buchanan testified that he heard the 
collision and that i t  occurred between 11:30 and 11:45 p.m. Then he 
went to the scene which was about 100 yards away from his home. 
He testified: 

"Morris was sitting on the right side of the car slumped down 
in the seat sitting on the edge of the scat with his feet and legs 
under the dash and his head was lying over next to the right 
window. Leonhardt was sitting on the driver's seat and the con- 
sole with his feet up under the steering wheel and pedals and 
his head and shoulders were lying on Morris' chest about right 
in here (indicating). Morris looked like he was breathing, but 
I did not touch these people a t  any time. I did not see anyone 
else around the car touch the boys. The right ear of the Morris 
boy was cut real bad. It was just about cut off. That  was the 
one that was up against the window and door. I3e had some 
cuts about his face. I did not leave the scene until the ambu- 
lances came. Nobody moved the boys before the ambulance 
people came." 

Plaintiff's witness Richard Elden Abernethy testified that on this 
occasion he was working for Kirksey Funeral Home and answered 
a call on 9 December 1966, arriving a t  the scene of this collision be- 
tween 11:30 and 11 :45 p.m. He testified: 

"I went to the car and I saw James Leonhardt and Wally Mor- 
ris in the autmobile. ,James was slumped over Wally Morris. 
James was on the lefthand side of the car, Wally was on the 
righthand side sloped down toward the floorboard. I paid at- 
tention to the feet and legs of James Leonhardt. His feet was 
under the clutch pedal and his waist was on the console be- 
tween the driver's seat and the console. The buttocks or rear 
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portion of James Leonhardt was planted between the console 
and the driver's seat. He was half on the edge of the seat and 
the console." 

Leonhardt, a t  the time the ambulance attendant arrived, showed 
no signs that he was breathing, and Morris "was unconscious and 
just gasping for breath like he was choking to death." Leonhardt 
and Morris both died that night as a result of injuries received in 
the collision. 

Plaintiff's witness Bobby M. Stamey testified that he was a po- 
lice officer of the Town of Morganton and arrived a t  the scene of 
this collision a t  about midnight on 9 December 1969. He found a 
1964 Chevrolet automobile had been involved in the accident and 
measured skid marks extending from the vehicle for a distance of 
326 feet and 9 inches. The 1964 Chevrolet bore license plate number 
EL 4972. He testified: 

"I made an investigation of the automobile to determine the 
Motor Vehicle Number of the same. The Motor Vehicle Num- 
ber was 41447Y178679." 

Plaintiff introduced into evidence a certified copy of a Certifi- 
cate of Title issued to Hugh Elliott Bigham for a 1964 model Chev- 
rolet Coupe bearing Motor Number 6399418 and having Serial or 
Identification Number 41447Y178679. 

[3] Defendants contend that the evidence shows that Morris was 
guilty of contributory negligence as a matter of law. This conten- 
tion is without merit. There is no evidence that Leonhardt or Morris 
was under the influence of liquor. There is no evidence that Leon- 
hardt was driving improperly until the apparent race with the 
Oldsmobile immediately prior to the fatal wreck. The contention 
of defendants as to contributory negligence of Morris, on this 
record, is without merit. 

[4] Defendants also assert that  the plaintiff failed to show pe- 
cuniary loss in the death of his intestate. This contention is without 
merit. The parties stipulated that the record constituted an agreed 
case on appeal. On pages 46 and 47 of the record on appeal, there 
is a reference to the omission from the record of testimony as to the 
health, character, education and working habits of plaintiff's in- 
testate. This reveals that there was a t  least some evidence thereof. 
Perhaps this testimony should not have been omitted. However, 
we think this reference that there was such evidence was sufficient 
to show pecuniary loss under the rule stated in Greene v.  Nichols, 
274 N.C. 18, 161 S.E. 2d 521 (1968). 
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[S] Plaintiff relied upon the provisions of G.S. 20-71.1 in order 
to make out a case against Bigham. This statute provides that: 

('. . . (b) Proof of the registration of a motor vehicle in the 
name of any person, firm, or corporation, shall for the purpose 
of any such action, be prima facie evidence of ownership and 
that  such motor vehicle was then being operated by and under 
the control of a person for whose conduct the owner was legally 
responsible, for the owner's benefit, and within the course and 
scope of his employment." 

[S, 61 Considered in the light most favorable to the plaintiff, we 
are of the opinion and so hold that the evidence offered by plaintiff 
is sufficient to permit, but not compel, a jury to draw the legitimate 
inference from established facts that Lconhardt was driving the 
1964 Chevrolet automobile owned by Hugh Bigham a t  the time of 
the fatal wreck. For a similar but not identical factual situation, 
see Yates v. Chappell, 263 N.C. 461, 139 S.E. 2d 728 (1965). We 
think the plaintiff also offered sufficient evidence, in view of the 
provisions of G.S. 20-71.1, to require submission of the case to the 
jury against Bigham. We hold there was error in allowing the mo- 
tion of each defendant for judgment of nonsuit. 

Reversed. 

MORRIS and HEDRICK, JJ., concur. 

ROAMIN BOWLER DORMAN, JR., %USTEE UNDER WILL OF R. B. DORMAN, 
DECEASED V. WL4YAH VALLEY RANCH, INC. 

No. 6930SC461 

(Filed 19 November 1969) 

1. Easements  5 6-- action to establish easement by implication upon 
severance of tit le - sufficiency of evidence 

In a n  action seeking to require defendant to remove obstructions in a 
roadway extending across defendant's property from a highway to plain- 
tiff's property and to have defendant permanently enjoined from placing 
further obstructions on the roadway, plaintiff's evidence is sufficient to 
support a finding of a n  easement by implication in the roadway upon 
severance of title, where (1) the lands now owned by p l a i n t s  and de- 
fendant were part of a single title prior to 1937, in which year the sepa- 
ration 'of title occurred, (2) several witnesses, including the plaintiff, 
testified in detail as  to the many and continuous uses of the roadway from 
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1919 to 1%1, and (3) plaintiff needs the roadway to reach a summer cabin 
located on his land, but since the defendant's obstruction he has been un- 
able to reach the cabin or keep i t  in ?epair. 

2. Easements § 3- easement by implication upon severance of title 
The essentials necessary to the creation of an easement by implication 

upon severance of title are: (1) a separation of the title; (2) before the 
separation took place. the use which gives rise to the easement shall have 
been so long continued and so obvious or manifest as  to show that it  was 
meant to be permanent; and (3) the easement shall be necessary to the 
beneficial enjoyment of the land granted or retained. 

APPEAL by defendant from Martin, J., (Harry C.), April 1969 
Session, Superior Court of MACON County. 

This is an action seeking t,o require defendant to remove ob- 
structions in the roadway leading from a public road across lands 
of defendant to lands of plaintiff and asking that defendant be 
permanently enjoined and restrained from placing any further ob- 
structions in the roadway and from interfering with the use of the 
roadway by plaintiff, his heirs, successors or assigns. 

The complaint alleges, in substance, that the plaintiff owns a 
tract of land located some distance off the Wayah public road and 
defendant owns a tract of land lying between the plaintiff's land 
and the Wayah public road. Prior to 2 July 1937, Annie L. Slagle 
and John R. Slagle owned a large tract of land which included the 
tract now owned by plaintiff and the tract now owned by defend- 
ant. On 2 July 1937, the Slagles conveyed the tract now owned by 
plaintiff to Herman Menzel and wife. By conveyance and by will 
title thereto became vested in plaintiff. Annie L. Slagle acquired the 
interest of John R. Slagle in the remaining portion of the large tract 
under John R. Slagle's will. On 7 November 1945, she conveyed the 
tract now owned by defendant to T.  H. McNish and E. M. McNish 
and on 24 November 1953, they conveyed i t  to defendant. For 
many years prior to 2 July 1937, a dwelling house was located on 
the tract now owned by plaintiff and ingress and egress to the house 
and the land now owned by plaintiff was by a road leading from 
said property over the lands now owned by defendant to the Wayah 
public road. This road was used for a great many years prior to 2 
July 1937 by the occupants of the house and was the only means of 
access to the property. The subsequent owners of the property, in- 
cluding plaintiff continued to use the road as the only access to the 
property. Plaintiff's immediate predecessor in title constructed a 
summer home on the land, using the road to haul in all building ma- 
terials used therein and kept the road maintained. I n  1961 defendant 
obstructed the road and has refused to allow plaintiff to use it. Al- 



N.C.App.1 FALL SESSION 1969 499 

though the house needs repair plaintiff cannot move materials therefor 
onto the property and cannot use the property as a home in which 
to live because of thc obstructions on the road. Plaintiff's land does 
not abut any public road. The road leading from Wayah public 
road over defendant's land is the only way plaintiff can gain access 
to his property and the road is necessary to the beneficial enjoyment 
of plaintiff's land. 

Defendant answered denying the necessary use of the road by 
plaintiff, averring that  a road constructed by the Mead Corporation 
in an entirely different location is available to plaintiff, denying the 
existence of a right-of-way, averring that i t  purchased its land with 
no notice of any easement for a road to plaintiff's land and further 
averring abandonment of the road or easement if any existcd. 

At the close of plaintiff's evidence defendant demurred to the 
evidence and moved for judgment as of involuntary nonsuit. The 
motion was denied and defcndant excepted. Defendant introduced 
certain deeds into evidence, rested, and renewed its motion for non- 
suit, which was denied and defendant excepted. The jury answered 
the issue submitted in favor of plaintiff and defendant appealed as- 
signing error. 

Jones, Jones and Key,  b y  R. S .  Jones, Jr., and J .  H .  Stockton, for 
plaintiff appellee. 

Monteith, Coward & Coward, by  Thomas W .  Jones, for defend- 
ant appellant. 

[I] The only assignment of error brought forward by defendant 
is the failure of the court to allow its motion for nonsuit a t  the close 
of all the evidence. 

The record contains a stipulation that competent evidence was 
introduced by plaintiff upon which the jury could find the follow- 
ing facts: 

"(1) That the plaintiff is a citizen and resident of Fulton 
County, Georgia, and that the defendant is a North Carolina 
Corporation with its principal place of business in Macon 
County, North Carolina. 

(2) That prior to July 2, 1937 Annie L. Slagle (single) and 
John R. Slagle (single) were the owners of a tract of land in 
Macon County, North Carolina, and that said tract of land in- 
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cluded the lands now owned by the plaintiff and the land now 
owned by the defendant. 

(3) That prior to July 2, 1937, and on that date, and there- 
after that portion of the Slagle lands now owned by the de- 
fendant adjoined and abutted upon a public road known as the 
Wayah Public Road, and that portion of the Slagle lands now 
owned by the plaintiff did not and does not join or abut upon 
any public road. 

(4) That  on July 2, 1937 Annie L. Slagle and John R. Slagle 
conveyed by Warranty Deed that portion of their tract of land 
described in Paragraph 3 of the Amended Complaint to Her- 
man Menzel and wife, Willa H. Menzel, the habendum clause 
in said deed reading as follows: 'To have and to hold the afore- 
said tract or parcel of land and all privileges and appurten- 
ances thereto belonging to the said Herman Menzel and wife, 
Willa H. Menzel, and their heirs and assigns, to their only use 
and behoof forever', and that said warranty deed was duly re- 
corded in the Office of the Register of Deeds of Macon County 
and appears of record in said Office. 

(5) That  on January 22, 1940 Herman Menzel and wife, Willa 
H. Menzel conveyed by warranty deed with the above quoted 
habendum clause the lands now owned by the plaintiff and de- 
scribed in Paragraph 3 of the Amended Complaint to R. B. 
Dorman and that said deed was duly recorded in the Office of 
the Register of Deeds of Macon County and appears of record 
in said Office. 

( 6 )  That  R. B. Dorman thereafter died leaving a will dated 
July 19, 1954, that said will was allowed for probate in Macon 
County, North Carolina, on August 10, 1955 following the death 
of R. B. Dorman, and that the plaintiff in this action became 
the owner in fee of his lands described in Paragraph 3 of the 
Amended Complaint under and by virtue of said will. 

(7) That  upon the death of John R. Slagle sometime prior to 
February 18, 1938, Annie L. Slagle became the owner in fee of 
the remainder of the Slagle large tract of land not theretofore 
conveyed to Herman Menzel and wife, Willa H. Menzel. 

(8) That on November 7, 1945 Annie L. Slagle conveyed by 
Warranty Deed to T. H. McNish and E. M. McNish the re- 
mainder of the Slagle large tract of land, the habendum clause 
in said deed reading as follows: 'To have and to hold the afore- 
said tract or parcel of land and all privileges and appurten- 
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ances thereto belonging to the said T. H. McNish and E. M. 
McNish, and their heirs and assigns, to their only use and be- 
hoof forever'; that said deed contained no reference to any road 
or road right-of-way or easement, and that said deed was duly 
recorded in the Office of the Register of Deeds of Macon County, 
North Carolina and appears of record in said Office. 

(9) That  on November 24, 1953 T. H. McNish and wife, E. 
M. McNish and wife conveyed their lands by warranty deed to 
the defendant with the same habendum clause quoted in para- 
graph next above, and that said deed contained no reference to 
any road or road right-of-way or easement, and that said war- 
ranty deed was duly recorded in the Office of the Register of 
Deeds of Macon County and appears of record in said office." 

We note that plaintiff alleges in his complaint that the metes 
and bounds description of the land owned by plaintiff contains the 
following call: "thence N 8 degrees 30 E crossing small island in 
Locust Tree Creek a t  3.00 chains, 4.00 chains to corner 7, a planted 
stone with wits. on north side of road;" and this is not denied by 
defendant. 

"It is settled law in this jurisdiction that where an owner of a 
tract of land conveys a portion thereof, the grantee takes the 
portion conveyed with the benefits or burdens of all those ap- 
parent and visible easements which appear a t  the time of the 
conveyance to belong to it, as between i t  and the property which 
the grantor retains. Bradley v. Bradley, 245 N.C. 483, 96 S.E. 
2d 417; Barwick v. Rouse, 245 N.C. 391, 95 S.E. 2d 869; Spruill 
v. Nixon, 238 N.C. 523, 78 S.E. 2d 323; Carver v. Leatherwood, 
230 N.C. 96, 52 S.E. 2d 1;  Puckard v. Smart, 224 N.C. 480, 31 
S.E. 2d 517; Carmon v. Dick, 170 N.C. 305, 87 S.E. 224. Stated 
another way: '. . . (W)here, during the unity of title, an ap- 
parently permanent and obvious servitude is imposed on one 
part of an estate in favor of another part, which servitude, a t  
the time of the severance, is in use and is reasonably necessary 
to the fair enjoyment of the other part of the estate, then upon 
a severance of the ownership, a grant of the right to continue 
such use arises by implication of law. . . . The underlying 
basis of the rule is that unless the contrary is provided, all 
privileges and appurtenances as  are obviously incident and nec- 
essary to the fair enjoyment of the property granted substan- 
tially in the condition in which it is enjoyed by the grantor are 
included in the grant.' Barwick v. Rouse, supw, quoting from 
17 Am. Jur., 945, Easements Implied, section 33." Potter v. Pot- 
ter, 251 N.C. 760, 112 S.E. 2d 569 (1960). 
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121 The three essentials necessary to the creation of an easement 
by implication upon severance of title were succinctly stated by 
Winborne, C.J., in Baruiick v. Rouse, 245 N.C. 391, 95 S.E. 2d 869 
(1957), as follows: 

"(1)  A separation of the title; (2) before the separation took 
place, the use which gives rise to the easement shall have been 
so long continued and so obvious or manifest as to show that i t  
was meant to be permanent; and (3) the easement shall be nec- 
essary to the beneficial enjoyment of the land granted or re- 
tained. 17 Am. Jur. 948; Easements, Section 34. Cnrmon v. 
Dick, 170 N.C. 305, 87 S.E. 224; Perrell v. Trust Co., s u p a  
[221 N.C. 432, 20 S.E. 2d 3291 ; Xpndl  v. Nixon, supra [238 
N.C. 523, 78 S.E. 2d 3231.'' 

111 Appellant has stipulated that from the evidence the jury could 
find that the first element existed but contends that plaintiff's evi- 
dence is insufficient to go to the jury as to the second and third elc- 
ment. 

In addition to the stipulated evidence, plaintiff's evidence tended 
to show: Richard H. Slagle testified that he was 59 years of age, a 
registered surveyor, a nephew of John R. Slagle and Annie L. Slagle 
and was familiar with the large tract of land owned by them prior 
to 2 July 1937. He surveyed the tract sold by them to Mcnzel in 
1937. At that time the road in question was a good "passable" road 
which could be driven over by car. It was almost 10 feet wide, with 
a few places where one might pass. The old road was there when he 
first knew the property and "is older than I am." He again sur- 
veyed the property in 1954 for Mr. R. B. Dorman and still later 
surveyed the road as i t  existed in 1937. There was evidence of 
gravel on the road almost all the way through onto the plaintiff's 
property. There was an old house on plaintiff's property prior to 
1937. I le  didn't remember its being occupied, but he had stopped 
there to get out of the rain. A portion of the old road is now covered 
by the lake on defendant's property. The old road was the only ac- 
cess road in 1937 to the property now owned by plaintiff and it was 
the road he used. Sometime in 1949 or 1950 the Mead Corporation 
built a separate road used by the U.S. Forest Service which ran 
from the Wayah public road around a circle to the right of and 
through the lands of a Dr. Mann, through another portion of de- 
fendant's lands and the lands of the U.S. Forest Service to a point 
a t  plaintiff's property line. This is an entirely different road from 
the old road there in 1937 and there was a fence across it. This 
witness also identified the road in question on a map made by him 
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which was introduced into evidence. Cecil Green testified that he 
had lived in Macon County 52 years, was familiar with plaintiff's 
property and had used the road to plaintiff's property as early as  
1919 when he walked there and rode horses. He had bought tan bark 
and telephone poles from the Slagles and hauled them out over the 
road about 1927. The road was in about the same location as in 
1919 with the exception of a few changes he and one John Wallace 
had made with the knowledge of thc Slagles. He had been back on 
plaintiff's property in 1934 or 1935 and since 1934 and the road was 
still in its location and was s very good road. 

John Wallace testified that lie and the Greens had changed the 
access road in 1927 when they worked the poles and tan bark; that 
he was familiar with plaintiff's property; that they had used the 
road to haul logs and timber since there was no other access road; 
that there was then a family named Tillson living on the property 
and they used the road, going in and out in a car or truck. Ernest 
Wallace testified that he hclpcd relocate the road with Miss Slagle's 
permission; that he worked for tlie Forestry Service from 1940 to 
1960 and during that time went through plaintiff's property to read 
rain gauges on the mountain. The road used a t  that time was in the 
same location as in 1927; that he never used the Forest Service Road. 
Wesley Williamson testified that he went on the property now owned 
by plaintiff in 1932 or 1933 to look a t  some hogs; that he worked for 
plaintiff's father in 1951 or 1952 and regularly used tlie road for 
access. In 1955 or 1956, he did some work for defendant's predeces- 
sor in title. The road was there then and Mr. Dorman was using i t  
for access to his property. 

Plaintiff testified that his father bought the property in 1940; 
that there was a foundation of an old house and some outbuildings 
which he and his father improved and in which they lived while 
working on the property; that he used the old road frequently from 
1940. to 1962 when i t  was obstructed by defendant. He and his 
father improved the old road from timc to time, constructed a cabin 
on the property which he, his family and friends used until the road 
was obstructed and since then has been unable to get to the property 
to keep i t  and the improvements repaired; that he had never at- 
tempted to use tlie Mead Road; that he had no right-of-way over 
it; that i t  had not been maintained and was in a bad state of repair; 
that i t  crossed the lands of Mann and the defendant before i t  reaches 
plaintiff's land. 

The evidence is sufficient for submission to the jury as to the 
second element; i.e., whether before the separation of title took place, 
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the use giving rise to the easement was so long continued and ob- 
vious or manifest to show that i t  was meant to be permanent. 

Even so, defendant contends, plaintiff's evidence a t  best shows 
only that the right to use the road would only serve plaintiff's con- 
venience and is not a necessity since there is evidence that another 
road exists furnishing ingress and egress over other adjoining lands. 

Our Court has noted that although the greater weight of au- 
thority seems to hold that no easement will be created by implica- 
tion unless i t  be one of strict necessity, this jurisdiction interprets 
that to mean only that the easement should be reasonably necessary 
to the just enjoyment of the properties affected thereby. Potter v. 
Potter, supra. 

"To establish the right to use a road as appurtenant to the 
property granted, i t  is not necessary to show absolute necessity. 
I t  is sufficient to show such physical conditions and such use as 
would reasonably lead one to believe that. grantor intended 
grantee should have the right to continue to use the road in 
the same manner and to the same extent which his grantor had 
used it, because such use was reasonably necessary to the 'fair', 
Potter v. Potter, supra, 'full', Bradley v. Bradley, supra, 'con- 
venient and comfortable', Meroney v. Cherokee Lodge, 182 N.C. 
739, 110 S.E. 89, Carrnon v. Dick, supra, enjoyment of his prop- 
erty." Smith v. Moore, 254 N.C. 186, 118 S.E. 2d 436 (1961). 

We think the evidence of plaintiff sufficient for submission to the 
jury as respects the third element; i.e., that the easement shall be 
necessary to the beneficial enjoyment of the land granted or re- 
tained. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 

PHILLIP DEAN COLLINS v. CHARLES WAIXER CHRISTENBERRY 
No.6925SC525 

(Filed 19 November 1969) 

1. Negligence § 3+ nonsuit for contributory negligence 
Nonsuit on the ground of plaintiff's contributory negligence is proper 

only if plaintiff's evidence, considered in the light most favorable to him, 
so clearly establishes his own negligence as one of the proximate causes 
of his injury that no other reasonable inference may be drawn therefrom, 
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Automobiles § '77; Highways and Cartways § 3-- law officer con- 
ducting "running roadblock" - contributory negligence 

In this action by a highway patrolman for personal injuries received in 
an automobile collision which orcurred when defendant, while driving a 
stolen vehicle a t  a high rate of speed and being pursued by another pa- 
trolman, attempted to pass the patrol car being driven by plaintiff, plain- 
tiff's evidence that he was attempting to stop defendant with a "running 
roadblock" by keeping in front of the car driven by defendant and thereby 
forcing defendant to slow down and eventnally to stop, is held not to 
disclose that plaintiff was contributorily negligent as  a matter of law. 

Automobiles § 16; Highways and Cartways § 3- duty of over- 
taken vehicle to yield right-of-way - law officer conducting "running 
roadblock" 

Provision of G.S. 20-151 requiring the driver of a vehicle about to be 
overtaken to yield the right-of-way did not apply to a highway patrolman 
who set up a "running roadblock" in an attempt to stop a stolen car be- 
ing pursued by another patrolman, since an exemption for police vehicles 
from G.S. 20.151 in case of a running roadblock may be reasonably im- 
plied. 

Automobiles 7; Highways and Cartways 3; Negligence 5 1- 
police officer in pursuit of lawbreaker - Motor Vehicle Act - stand- 
ard of care 

A police officer, when in pursuit of a lawbreaker, is not tn be deemed 
negligent merely because he fails to observe the requirements of the 
Motor Vehicle Act, but he is required to observe the care which a reason- 
ably prudent man would exercise in the discharge of official duties of a 
like nature under like circumstances. 

Automobiles 45; Appeal and Error 49- exclusion of evidence 
- hanuless and prejudicial error 

In  this action by a highway patrolman for personal injuries received 
in an automobile collision while conducting a "running roadblock" in an 
attempt to stop a stolen car driven by defendant, the trial court did not 
commit prejudicial error in sustaining objections to questions asked plain- 
tiff on cross-examination as  to  whether he had knowledge of the statute 
requiring the operator of a motor vehicle to yield to faster moving traffic, 
whether he knew there would bc danger to other slower traffic a t  the 
speed he was traveling, and whelher he knew of any Highway Patrol rule 
ordering him to set up a running roadblock, defendant's counsel not hav- 
ing been prevented from developing fully all facts supporting his theory 
of the law applicable in this case. 

Automobiles 90; Highways and Cartways 3- highway patrol- 
man. conducting running roadblock - standard of care - instructions 

In this action by a highway patrolman for injuries received in an auto- 
mobile collision while conducting a "running roadblock" in a n  attempt to 
stop a stolen car driven by defendant and pursued by another patrolman, 
the trial court correctly instructed the jury as  to the standard of care re- 
quired of a police officer while engaged in his official duties. 



506 I N  THE COURT OF APPEALS Is 

APPEAL by defendant from B e d ,  J., 16 December 1968 Special 
Civil Session of BURKE Superior Court. 

This is a civil action in which plaintiff, a North Carolina High- 
way Patrolman, seeks to recover damages for personal injuries he 
suffered as result of an automobile collision which occurred on In- 
terstate Highway No. 40 near Morganton, N. C., when defendant, 
while driving a stolen vehicle a t  a high rate of speed, attempted to 
pass the patroI car being driven by plaintiff. Defendant denied neg- 
ligence on his part and pleaded contributory negligence on the part 
of plaintiff. 

Plaintiff's evidence in substance tended to show: At 10:30 p.m. 
on 1 February 1967 plaintiff, a member of the North Carolina High- 
way Patrol with twelve and one-half years' service, was on duty in 
his patrol car on Highway No. 70 west of Morganton, N. C. He re- 
ceived a radio message that Highway Patrolman Adams was in pur- 
suit of a stolen car traveling in excess of 100 miles per hour east on 
Interstate No. 40 and that Patrolman Adams requested assistance 
in getting the car stopped. Interstate No. 40 is a four-lane divided 
highway having two lanes for eastbound and two lanes for west- 
bound traffic, the eastbound and westbound lanes being divided by 
a grass median strip. The posted speed limit was 65 miles per hour. 
Patrolman Adams, accompanied by a deputy sheriff, had pursued 
the stolen car, driven by defendant, for approximately fourteen 
miles, traveling a t  speeds in excess of 100 miles per hour. As Adams 
and the car he was pursuing approached Kathy Road on Interstate 
40, Adams contacted plaintiff by radio. As advised by Adams, plain- 
tiff proceeded in his patrol car to the intersection of Kathy Road 
and Interstate 40 and entered the eastbound lanes of Interstate 40 
from the Kathy Road ramp some distance ahead of the cars driven 
by the defendant and Adams. Plaintiff turned on the blue flashing 
light on top of his patrol car and also turned on the emergency 
flashers which caused the two red taillights and the front parking 
lights of his patrol car to flash in unison. When plaintiff first came 
onto Interstate 40 he did not see the car driven by defendant or 
the pursuing car driven by Adams. When these came into view be- 
hind him, plaintiff was traveling approximately 100 miles per hour, 
which was the speed which Adams had advised plaintiff the defend- 
ant was driving. Plaintiff gradually decreased the speed of his pa- 
trol car and attempted to ~ e t  up a ('running roadblock" by keeping 
in front of the car driven by defendant and thereby forcing defend- 
ant to slow down and e~ent~ually to stop. As defendant changed 
lanes, plaintiff also changed lanes so as to keep in front of and to 
block defendant's car. While still traveling a t  a high rate of speed, 
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defendant drove up to and bumped the rear of plaintiff's patrol car 
several times in rapid succession, and t.hen tried to pass on the left 
while plaintiff's patrol car was traveling in the left-hand lane. De- 
fendant drove partly on the median which separates the eastbound 
and westbound lanes of Interstate 40 and moved up alongside plain- 
tiff's patrol car. Defendant's car then swerved back onto the pave- 
mcnt, colliding with the left side of plaintiff's patrol car, sending both 
cars out of control and off of the road. Plaintiff was injured in the 
resulting wreck. 

Defendant admitted in his pleadings that a t  the time of the 
wreck he was an escapee from a state prison camp and was driving 
a stolen car in an effort to make good his escape. 

At the close of plaintiff's evidence, defendant's motion for non- 
suit was denied. Defendant did not introduce any evidence, and the 
case was submitted to the jury on issues of negligence, contributory 
negligence, and damages. The jury answered all issues in plaintiff's 
favor, awarding him damages in the amount of $12,500.00, and 
from judgment on the verdict, defendant appealed. 

Byrd, Byrd & Ervin, by Robert B. Byrd and John W. Ervin, 
Jr., for plain.tiff appellee. 

Smathers & Ferrell, by Jam,es C. S~nathers and Larry W. Pitts, 
for defendant appellant. 

On this appeal defendant concedes his own negligence but con- 
tends nonsuit should have been allowed on the ground that plain- 
tiff was contributorily negligent as a matter of law. We do not agree. 

[I, 21 It is elementary that nonsuit on the ground of plaintiff's 
contributory negligence is proper only if plaintiff's evidence, con- 
sidered in the light most favorable tq him, so clearly establishes his 
own negligence as one of the proximate causes of his injury that no 
other reasonable inference may be drawn therefrom. Anderson v. 
Carter, 272 N.C. 426, 158 S.E. 2d 607; Black v. Willcinson, 269 N.C. 
689, 153 S.E. 2d 333; Pruett v. Inman, 252 N.C. 520, 114 S.E. 2d 
360. Considering the plaintiff's evidence in the present case in the 
light most favorable to him, we agree with the trial court's conclu- 
sion that i t  does not so clearly establish negligence on his part as 
one of the proximate causes of his injury that no other reasonable 
inference may be drawn, and accordingly we hold the trial court was 
without error in overruling defendant's motion for nonsuit. 
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[2] It was plaintiff's duty to assist his fel!ow officers in attempt- 
ing to stop and apprehend the defendant. In performing that duty 
he was unavoidably subjected to great personal danger. The duty 
of a police officer frequently involves danger; such is the nature of 
his job. Therefore, we are not here concerned with any question as 
to whether plaintiff acted so as to avoid all risk of personal injury; 
if he performed his duty, he necessarily incurred some risk. While 
we agree with the statement contained in defendant's brief that there 
was "extreme danger involved in two vehicles touching or bumping 
each other a t  a speed of 100 miles per hour," this extreme danger 
was primarily of defendant's creation. Given plaintiff's obligation to 
attempt to stop the defendant, the setting up of a "running road- 
block" may have been the safest method which he could pursue. 
The only question is whether in performing his duty he exercised 
such care for his own safety as a prudent man would have exercised 
in the discharge of official duties of a like nature under like circum- 
stances. As stated in 6OA C.J.S., Motor Vehicles, $ 375, p. 708, the 
true rule is that "the standard of care which the law requires is the 
same for drivers of police vehicles as for drivers of-ordinary vehicles, 
the standard being such care as a prudent man would exercise in 
the discharge of official duties of a like nature under like circum- 
stances." In the present case i t  was for the jury to determine whether 
plaintiff exercised such care as a prudent man would exercise in the 
discharge of official duties of a like nature under like circumstances. 
Certainly plaintiff's evidence does not so clearly establish his own 
negIigence that no other reasonable inference may be drawn there- 
from. 

[3] Defendant, however, contends that in setting up the ((running 
roadblock," plaintiff violated the provisions of G.S. 20-151 and was 
therefore guilty of negligence per se. G.S. 20-151 in pertinent part 
provides: 

"The driver of a vehicle about to be overtaken and passed 
by another vehicle approaching from the rear shall . . . give 
way to the right in favor of tshe overtaking vehicle on suitable 
and audible signal being given by the driver of the overtaking 
vehicle. . . ." 

In support of his contention, defendant points to G.S. 20-145, which 
provides that statutory speed limitations "shall not apply to ve- 
hicles when operated with due regard for safety under the direction 
of the police in the chase or apprehension of violators of the law," 
and contends that since there is no similar express statutory exemp- 
tion from the requirements of G.S. 20-151, this l a t t e ~  statute was 
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applicable to the plaintiff under the circumstances of this case. We 
do not agree, however, with defendant's basic assumption that the 
Legislature, by including the express exemption for police vehicles 
when operated with due regard for safety in G.S. 20-145, thereby 
evidenced an intent that there be no exemption under any circum- 
stances from other sections of the Motor Vehicle Act for police ve- 
hicles while being similarly operated. Adoption of defendant's as- 
sumption is required neither by reason nor authority and would un- 
necessarily hindcr the State Highway Patrol in performance of its 
duties. By G.S. 20-188 the Patrol is directed to "enforce all laws and 
regulations respecting travel and use of vehicles upon the highways 
of the State." Imposition of this duty implies the right to employ 
reasonable means in a reasonable manncr in fulfilling it. For ex- 
ample, there is no express exemption for police vehicles from the 
provisions of G.S. 20-161, which prohibits parking on the main trav- 
eled portion of any highway, just as thcre is no express exemption 
for police vehicles from the provisions of G.S. 20-151, which re- 
quires the driver of a vehicle about to be overtaken to yield the 
right-of-way. Nevertheless, as the facts in the present case illustrate, 
erection oi some type of roadblock, whether stationary or running, 
may be the only pract,ical method of stopping a determined and 
reckless lawbreaker. Under such circumstances exemption for po- 
lice vehicles from G.S. 20-161 (in case of a stationary roadblock) or 
from G.S. 20-151 (in case of a running roadblock), may be reason- 
ably implied. 

141 In Goddard v. Tt7illiams, 251 N.C. 128, 110 S.E. 2d 820, Denny, 
J. (later C.J.), quoted with approval from Edberg v. Johnson, 149 
Minn. 395, 184 N.W. 12, as follows: 

"We do not hold that an officcr, when in pursuit of a law- 
breaker, is under no obligation to excrcise a reasonable degree 
of care to avoid injury to others who may be on the public 
roads and streets. What we do hold is that, when so cngaged, 
he is not to be deemed negligent mcrely because he fails to ob- 
serve the requjren~cnts of the Motor Vehicle Act. His conduct 
is to be examined and tested by another standard. He is rc- 
quired to observe the care which a rcasonably prudent man 
would cxcrcise in the discharge of official duties of a like nature 
under like circumstanccs." 

In our opinion, this is a correct statement of the law applicable to 
the present case. 

[S] Defendant also assigns as error the court's action in sustain- 
ing objections to certain questions asked of the plaintiff on cross- 
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examination. On cross-examining the plaintiff, defendant's counsel 
asked if he had knowledge of the statute requiring the operator of 
a motor vehicle to yield to faster moving traffic, if he knew there 
would be danger to other slower traffic a t  the speed he was travel- 
ing, and if he knew of any Highway Patrol rule ordering him to set 
up a running roadblock. Out of the hearing of the jury, plaintiff an- 
swered that he was familiar with the st,atute requiring slower mov- 
ing traffic to yield, that he could see the road in front of him for 
over a mile and it was clear of any traffic, and that the Patrol is 
taught the procedure for setting up a running roadblock but he did 
not know if there was any law providing for it. Defendant suffered 
no prejudicial error when the court sustained the objections to his 
questions and excluded the answers from the jury. Defendant's able 
counsel was not unduly restricted in his cross-examination of the 
plaintiff and was not prevented from developing fully all facts sup- 
porting his theory of the law applicable in this case. In  his assign- 
ments of error directed to the court's rulings sustaining objections 
to his questions referred to above, we find no prejudicial error. 

[6] We have also carefully examined defendant's assignments of 
error based on his exceptions to portions of the trial court's charge 
to the jury, and find that the court correctly instructed the jury as 
to the standard of care required of a police officer while engaged in 
discharge of his official duties consistent with the standard ap- 
proved by our Supreme Court in Goddard v. Williams, supra, and 
with our holding above. In  t8he charge as a whole we find no error 
prejudicial to defendant. 

In the trial we find 
No error. 

CAMPBELL and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. RICHARD LEE BLACKBURN AND 
HAROLD DEAN HOLLAND 

No. 692750382 

(Filed 19 November 1969) 

1. Criminal Law § 9 s  trial of two defendants - consolidation of in- 
dictments 

Where the two defendants are charged in separate indictments with 
breaking and entering the same building at the same time and with the 
larceny of the same property, the trials of the defendants are properly 
consolidated upon motion of the State. 
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2. Criminal Law 5 170- prejudicial error during trial - motion to 
dismiss attorney 

Defendant was not prejudiced by the refusal of the trial court to grant 
the co-defendant's motion to discharge the co-defendant's appointed coun- 
sel. 

3. Burglary and Unlawful Breakings 5 5; Larceny 5 7- prosecu- 
tion - sufficiency of evidence - recent possession - failure of watch- 
dog to bark 

In  a consolidated trial of two defendants for breaking and entering and 
larceny, question of co-defendant's guilt was properly submitted to the 
jury, where evidence of the State showed that a store was broken and 
entered, that articles found in the automobile in which co-defendant was 
riding a s  a passenger had been taken from the store, that the watchdog 
in the store had once been owned by the co-defendant, and that the owner 
of the store did not hear a sound fmm the dog during the night of the 
offense. 

4. Searches and Seizures 5 2; Criminal Law 5 84- search of auto- 
mobile - consent of defendant - admissibility of evidence 

Testimony by a police ofticer on voir dire that he stopped the defend- 
ant's automobile for a routine license check, that he saw through the 
window some dishes and pots in the back seat, that he asked the defend- 
ant's permission to search the automobile, and that the defendant replied 
"Ycs, go ahead," held suflicient to support the court's findings and conclu- 
sion that defendant consented to the search of the automobile; the evi- 
dence seized in the search was properly admitted on trial. 

5. Searches and Seizures 5 1- search of the person -lawful arrest 
A search of defendant's person made after the arrest of defendant for 

carrying a concealed weapon in his automobile held lawful. 

6. Criminal Law 3 84- evidence obtained in search - different offense 
Evidence of a different offense from the crime for which defendant was 

arrested and lawfully searched is competent evidence on the trial of sllch 
defendant for that different offense. 

APPEAL by defendants from Thornburg, S.J., 3 March 1969 Spe- 
cial Session of Superior Court held in CLEVELAND County. 

This is a criminal action in which each defendant was charged, 
in separate but similar bills of indictment, with breaking and enter- 
ing and larceny. Each defendant is charged with breaking and en- 
tering the same building at  the same time and stealing the same 
property. Upon motion of the State, the trials of defendants were 
consdidated. 

On 8 November 1968 a t  about 2:15 a.m., defendant Richard Lee 
Blackburn (Blackburn) was driving his 1956 Chevrolet autonlobile 
North of Shelby on Highway #150. Defendant Harold Dean Hol- 
land (Holland) was riding in Blackburn's car in the right front 
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passenger seat. Cleveland County Deputy Sheriff Paul Barbee (Bar- 
bee) was on a routine patrol with off-duty City of Shelby Police- 
man G. A. Poston (Poston). Barbee observed defendant's car ad- 
vancing toward Cherryville a t  a slow rate of speed. Barbee and 
Poston followed for a short distance m d  then stopped defendants 
for a routine license check. Barbee and Poston got out of the police 
car and approached defendant's car. Barbee asked Blackburn to pro- 
duce his driver's license. Defendant Blackburn did not do so, and 
Barbee advised him he would have to arrest him for driving without 
a driving permit and asked Blackburn to get out of the car. Black- 
burn got out and after a while produced his driver's license. Shortly 
after Blackburn got out of the caz, defendant Holland got out of the 
car and walked around toward Barbee. Holland was drunk and Bar- 
bee placed him under arrest for public drunkenness. Barbee then 
searched Holland and found two boxes of .22 cartridges and some 
coins in his pockets. These cartridges were stolen from Jerry Cooke's 
store only a short time before. 

Barbee noticed some dishes and pots and pans in the back seat 
of Blackburn's car. Barbee asked Blackburn if "he minded if I look 
through the car" and Blackburn replied, "Not a bit in the world." 
Barbee and Poston then searched the car and found a gun case on 
the back seat of the car, four pistols under the front seat of the car, 
and some coins. Two of the pistols were under the driver's seat and 
two were under the passenger's seat where Holland had been sitting. 
The pistols consisted of one 25-calibre automatic pistol (Spanish), 
one 22-calibre Italian pistol, one Rossi pistol, and one 22-calibre 
Rossi pistol. All of the pistols and the gun case had been stolen from 
Jerry Cooke's store unbeknown to the police officers. 

Blackburn was then arrested for carrying a concealed weapon 
and was searched by Barbee. Barbee found two boxes of cartridges 
and some coins on Blackburn's person. The boxes of cartridges had 
been stolen from Jerry Cooke's store unbeknown to the police offi- 
cers. 

The police officers proceeded to Jerry Cooke's Hobby Store and 
awakened Mr. Cooke a t  about 2:45 a.m. Mr. Cooke checked the 
store and found i t  had been broken into. Coolie testified that the 
items found in the two defendants' possession had been stolen from 
the store. Mr. Cooke testified that the store was locked that night a t  
8:00 p.m. and that everything was in order. Cooke said that he left 
a dog formerly owned by defendant Holland in the store to warn 
him if any trouble arose. Cooke said that while he lives only 500 feet 
from the store, he did not hear the dog bark or any noise from the 
store that night,. 
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The defendants pleaded not guilty, and the jury found them 
guilty as charged of both brcaking and entering and larceny. The 
defendants assigned error and appealed to the Court of Appeals. 

Attorney General Robert Morgan and S ta f f  Attorney Sidney S.  
Eagles, Jr., for the State. 

Michael S. Kennedy for defendant appellant, Richard Lee Black- 
burn. 

John D .  Church for defendant appellant, Harold Dean Holland. 

MALLARD, C.J. 
Appeal of Defendant Holland 

[I] The defendant Holland assigns as error the rcfusal of the trial 
judge to sever the trials of the two defendants and the trial judge's 
refusal to nonsuit the State as to Holland after thc State had pre- 
sented its evidence. 

As to the trial judge's refusal to sever the defendants' trials, the 
correct rule is stated in 2 Strong, N.C. Index 2d, Criminal ~ a k ,  § 
92 : 

"Indictments charging several defendants with committing the 
same offense based upon a single occurrence are properly con- 
solidated for trial, a t  least when there is no reason to anticipate 
that  the State would offer an admission of either defendant 
which might prejudice the other. . . . 

X X * 
Where three defendants are charged in separate indictments 
with larceny of specified personalty from a specified store and 
with breaking and entering and snfebreaking a t  said store, the 
court may properly consolidate the indictments for trial, the 
offcnses charged being of the same class and so connected in 
time and place that  evidence a t  the trial of one would be com- 
petcnt and admissible a t  the trial of the others. 

W X W 

Ordinarily, a motion for severance is addressed to the discre- 
tion of the trial court, to be determined in each particular case 
on the basis of possible prejudice in a joint trial." 

The indictments in these cascs charged each defendant with 
breaking and entering the same store. The crime was alleged to have 
been committed jointly. As such, trial was properly consolidated and 
motion for severance properly denied. 
121 Before the jury was selected Blackburn stated he would like 
to discharge his appointed counsel and "disregard that  not guilty 
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plea and take the Fourth Amendment." The judge made appropriate 
findings in the absence of potent,ial jurors and declined to discharge 
counsel. We do not agree with Holland's contention that this epi- 
sode was prejudicial to him. 

[3] Defendant Holland next assigns as error the failure of the 
trial judge to allow his motion for judgment as of nonsuit. 

The applicable rule on nonsuit of the State is stated in State v. 
Church, 265 N.C. 534, 144 S.E. 2d 624 (1965) : 

"Upon a motion for judgment of nonsuit the evidence offered 
by the State must be taken in the light most favorable to the 
State and conflicts therein must be resolved in the State's fa- 
vor, the credibility and effect of such evidence being a question 
for the jury." 

In this case the State has shown that a store was broken into 
and articles found in defendant's possession were taken therefrom; 
that the defendants were a short distance from the store which had 
been broken into; that the store had been broken into only a short 
time before; that a dog left in the store to warn the owner of in- 
truders had been owned by defendant Holland; and that the owner 
of the store did not hear a sound from the dog. The inference which 
could reasonably be made from the State's evidence would tend to 
show that the defendant Holland took part in the breaking and 
entering and larceny. The credibility and effect of such evidence is 
for the jury. 

We are of the opinion that there was sufficient evidence of de- 
fendant's guilt under the indictment to go to the jury. 

Appeal of Defendant Blackburn 

[4] Defendant Blackburn assigns as error the refusal of the trial 
judge to exclude evidence seized as a result of the search of defend- 
ant's car and defendant's person. 

The defendant contends that his car was illegally searched. He 
testified that he was assaulted and threatened and did not volun- 
tarily give his permission for a search of his automobile. The State 
presented evidence which tended to show that the defendant Black- 
burn gave his consent to the search. 

Deputy Sheriff Barbee testified: 

"I saw some dishes and pots in the back seat by looking through 
the glass. The car was registered in Blackburn's name. As Black- 
burn was standing by the car, I asked him if he would mind my 
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looking in his car. As I started walking back toward the trunk 
of the car, Blackburn said, 'Not a bit in the world.' 

I couldn't get the trunk lid opened and Blackburn opened i t  
for me. After I searched the trunk, I asked Blackburn if he 
minded my searching inside the car and he said, 'Not a bit.' I 
walked to the driver's side and found a large amount of coins 
lying on the floor right under the driver's seat. I found two 
pistols up under the seat on the driver's side. 

Officer Poston was standing on the other side of the car and I 
told him to look up under the front seat. He  pulled out two 
more guns. There was one 2 5  automatic Spanish pistol, one .22 
caliber made in Italy, one 32 caliber Rossi and one 22 caliber 
Rossi - four guns totaled." 

Officer G. A. Poston testified: 

"Blackburn said 'Yes, go ahead' when Barbee asked him to 
search the car. Officer Barbee then searched the front of the 
car. . . . 

* * d 

. . . Officer Barbee saw money lying in the floorboard of the 
car on the driver's side. He asked him if he could search the 
car and Blackburn gave him permission to search. Officer Bar- 
bee got the money out of the floorboard of the car and as he did 
he saw a pistol under the front driver's seat, and he took the 
pistol out from undcr the seat and placed Mr. Blackburn under 
arrest for carrying a concealed weapon." 

The trial judge, after holding a voir dire, found and concluded 
that: 

" ( 0 ) n  the morning of November 8, 1968, thc defendant, Richard 
Lce Blackburn, was operating a 1955 or 1956 Chevrolet, going 
north on highway 150, and had as a passenger in his vehicle 
and seated in the right front seat the defendant Harold Dean 
Holland; that the vehicle was stopped by Officer Barbce, a 
member of the Cleveland County Sheriff's Department; that a t  
the time and place the vehicle was stopped, the defendant, 
Blackburn, told Officer Barbee after a request being made that 
he could search the Blackburn vehicle if he chose to do so; that 
prior to the time this staterncnt was made, t,he defendant, Black- 
burn, had not becn threatened in any manner, or intimidated or 
coerced in any manner, and that the consent was understand- 
ingly, voluntarily, freely, and willingly given; that pursuant to 
the permission given by the defendant, Richard Lee Blackburn, 
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a search of the vehicle was made, a t  which time certain pots, 
pans, coins, guns, and gun cases were found; that both the de- 
fendant, Blackburn, and the defendant, Holland, were placed 
under arrest for carrying a concealed weapon; that after the ar- 
rest for the carrying of a concealed weapon, Officer Barbee did 
search the persons of the defendants, Blackburn and Holland, 
finding upon their persons cert,ain coins and 22 cartridges; that 
a t  the time the vehicle was stopped and without the necessity 
of permission to search, certain pots, pans, and other items were 
visible in the vehicle; that the defendant, Blackburn, owned 
the vehicle, or had the vehicle under his control; that the de- 
fendant Holland, was in his presence a t  all times; that the de- 
fendant, Blackburn, had a legal right to permit the search of the 
vehicle; that neither the defendant, Blackburn, nor the defend- 
ant, Holland, a t  any time objected to the search made by 0%- 
cer Barbee." 

The applicable rule as to the findings of the trial judge on voir 
dire and the necessity of a waiver of defendants' right not to be 
searched without a search warrant is stated in 7 Strong, N.C. In- 
dex 2d, Searches and Seizures, § 2: 

"Where a person consents to a search by officers of the law, such 
consent dispenses with the necessity for a search warrant. How- 
ever, the presumption is againet the waiver of the constitutional 
right to be free from unreasonable searches and seizures, and 
the burden is upon the state to establish unequivocally that the 
consent was voluntarily, freely, and intelligently given, free 
from coercion, duress, or fraud. Upon the voir dire to determine 
the voluntariness of defendant's consent, to a search of his prem- 
ises, the weight to be given the evidence is peculiarly a deter- 
mination for the trial judge, and his findings are conclusive 
when supported by competent evidence." (Emphasis Added.) 
See also State v. Colson, 274 N.C. 295, 163 S.E. 2d 376 (1968). 

The findings of the trial judge were based on competent evi- 
dence and the conclusion of the trial judge that the defendant con- 
sented to the search are supported by the findings of fact. The evi- 
dence seized in the search was properly admitted in the trial as evi- 
dence of the crime charged. 

[S] As to the search of defendant Blackburn's person, both de- 
fendant Blackburn and defendant Holland were searched after each 
was arrested. Defendant Holland was searched after he was arrested 
for public drunkenness; defendant Blackburn was searched after he 
had been arrested for carrying a concealed weapon found under the 
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front seat of the car. The applicable rule is stated in United States 
v. Rabinowitx, 339 U.S. 56, 70 S. Ct. 430, 94 L. Ed. 653 (1950) : 

"Whcre one had been placed in the custody of the law by valid 
action of officers, i t  was not unreasonable to search him." 

161 It is also a rule that evidence of a different offense from the 
crime for which defendant was arrested and lawfully searched is 
competent evidence on the trial of such defendant for that different 
offense. Harris v. Ulzited States, 331 U.S. 145, 67 S. Ct. 1098 91 L. 
Ed. 1399 (1946) ; State v. Grant, 248 N.C. 341, 103 S.E. 2d 339 
(1958) ; 2 Strong, N.C. Index 2d, Criminal Law, § 84. 

Applying the above rules, we hold that the officers had the right 
to conduct the search of defendant Blackburn and that the evidence 
thus obtained was properly admitted in this case by the trial judge. 

We have examined all other assignments of error not abandoned 
by these defendants on this appeal and find no prejudicial error. 

No error. 

MORRIS and HEDRICK, JJ., concur. 

STATE O F  NORTH CAROLINA v. ROYCE STAMICY AND LEONARD AUSTIN 

No. 6925SC505 

(Filed 19 November 1969) 

1. Crfnlinal Law § 66- illegal l ineup - in-court identification - in- 
dependent origin - sufficiency of State's evidence 

In  this armed robbery prosecution, the trial court's findings and con- 
clusion that the victim's in-court identification of defendants as the prr- 
petrators of the robbery was not based on an illegal pretrial lineup but 
was based on the witness' observations of defendants during the robbery 
are held supported by clear and convincing evidence presented by the 
State on voir dire, where the victim's voir dire testimony showed that he 
had a good and sufficient opportunity to observe defendants while they 
were in his store taping his hands, tying his fret, threatening him with 
pistols and removing his money, and his testimony showed unequivocally 
that his in-court identification of defendants was based on what he ob- 
served a t  that time. 

2. Criminal Law § 1 7 G  findings upon voir dire  - appellate review 
Findings of the trial court upon voir dire are binding on appeal when 

supported by competent evidence. 
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3. Robbery § 4- armed robbery - sufficiency of evidence 
Testimony by robbery victim that defendants entered his store, threat- 

ened him with pistols, tied his feet, taped his hands and took his money 
is held sulllcient to be submitted to the jury on the issue of defendants' 
guilt of armed robbery. 

4. Criminal Law § 6& in-court identification - illegal lineup - voir  
dire  hearing - remarks of trial court  

Where defendants were granted a new trial by the Court of Appeals 
for error in  the admission of evidence of an incourt identification without 
a determination that such in-court identification was independent in origin 
and not the result of an illegal out-of-court confrontation, defendants' 
contention that the prosecuting witness' testimony a t  the voir dire hear- 
ing conducted upon retrial was influenced by the trial court's shtement 
that a voir dire hearing would be conducted in compliance with the de- 
cision of the Court of Appeals and that "It might well be that . . . the 
identity of both defendants was based on factors complete and independent 
of the l ineup identity," is held to be without merit. 

5. Criminal L a w  8 16& illegaI lineup - illstructions - harmless er- 
r o r  

In  this armed robbery prosecution, defendants may not now complain 
about a slight reference to an illegal lineup made by the court in re- 
capitulating the evidence, where the trial court had informed defense 
counsel that he would allow a motion, if made, to strike evidence of the 
lineup and to instruct the jury not to consider it, even though the evi- 
dence was brought out on cross-examination by the defense, but defend- 
ants made no such motion, and defendants made no request for speciaI 
instructions. 

APPEAL by defendants from Copeland, J., May 1969 Session 
BURKE Superior Court. 

Defendants were charged with armed robbery in separate bills 
of indictment proper in form. They were first tried a t  the March 
1968 Session, Burke County Superior Court. Upon conviction both 
defendants appealed to this court. They were granted a new trial for 
error in the admission of evidence of an in-court identification with- 
out a voir dire determination that such in-court identification was 
independent in origin and not the result of an illegal out-of-court 
confrontation. The illegal confrontation occurred when the prose- 
cuting witness identified the two defendants in a pretrial lineup 
while they were not represented by counsel and a t  a time when 
their right to be represented had not been intelligently and volun- 
tarily waived. 

At the second trial evidence was offered on voir dire relating to 
the prosecuting witness' identification of the defendants. The court 
found facts from the evidence and concluded that the identification 
was not related in any manner to any "lineup identity." The defend- 
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ants were again found guilty by the jury and they appeal from 
judgments of imprisonment for terms of not less than twenty nor 
more than thirty years. 

Robert Morgan, Attorney General, Jean -4. Benoy, Deputy At- 
tomey  General, and Bernard A. Harrell, Assistant Attorney Gen- 
eral, for the State. 

Riddle & McMurray by John H .  McMurray for defendant ap- 
pellant Royce Stamey. 

Ted S. Douglas for defendant appellant Leonard Austin. 

111 Defendants assign as error the court's conclusion that their 
identity as perpetrators of the alleged robbery was not based on the 
illegal pretrial lineup identification. They also contend that their 
cases should have been nonsuitcd for lack of sufficient evidence. 

The case of United States v .  Wade, 388 U.S. 218, 87 S. Ct. 1926, 
18 L. Ed. 2d 1149 and the companion case of Gilbert v .  California, 
388 U.S. 263, 87 S. Ct. 1951, 18 L. Ed. 2d 1178 hcld that the consti- 
tutional right to counsel a t  "critical" stages of a criminal proceed- 
ing includes the right to counsel a t  a police lineup. If this right is 
not afforded and a subsequent in-court idcntification is made, the 
question arises as  to whether the in-court idcntification has been 
tainted by the prior lineup identification. In granting a new trial 
on defendants' former appcals Parkcr, J., speaking for this court, 
stated the test that is applicable in determining the admissibility 
of such identification evidence as Sollows: 

"Under such circumstances the in-court identification is ad- 
missible only when the State establishes by clear and convinc- 
ing evidence that the in-court identification was based upon oh- 
servations of the suspect. other than the lineup identification. 
If the in-court identification had an independent origin i t  is 
competent. If i t  resulted from the illegal out-of-court confron- 
tation i t  is incompetent." State v. Stamey, 3 N.C. App. 200, 203, 
164 S.E. 2d 547. 

To determine t.he admissibility of the in-court identification a 
lengthy voir dire hearing was conducted. The State and the defend- 
ant Stamey offered evidence. 

The State's cvidence on voir dire consisted of the testimony of 
the prosecuting witness M. A. Brinkley. He stated that shortly after 
8:00 a.m. on 25 February 1967 a man entered his hardware store in 
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Valdese and asked for a load of insulation. "He was standing a t  
speaking distance of 2, 3, or 4 or 5 feet away." When the witness 
turned from picking up a roll of insulation the man put a gun in his 
ribs and said: "Do as I say, and I won't kill you." At that point a 
"shorter" man entered the stmore and faced the witness directly from 
across a four-foot counter, This man also had a gun which he held 
right a t  the witness' head, "just like he was going to squeeze the 
trigger immediately." Brinkley stated that the taller man was dressed 
in a dark hat, a tie and trench coat. He wore a pair of '(small" 
"ordinary" sun glasses. Brinkley recognized him as having been in 
the store before. The shorter man wore a red zip-up jacket but no 
hat or any form of disguise. The men, both still armed with pistols, 
forced Brinkley to the back of the store and into the basement 
where they taped his hands and tied his feet to the banister a t  the 
foot of the stairs. They removed a billfold containing $191.00 from 
his hip pocket and approximately $140.00 or $145.00 from the store 
safe. 

Brinkley's testimony indicated he had ample opportunity to ob- 
serve both defendants. He stated: "While they were taping my 
hands, they finished in perhaps 5 minutes, there was quite a little 
time taping my hands, and all of the time they was (sic) in and 
around and in front of me, and I had a good view of them. There 
was no question in my mind as to a mental picture of the two. I 
observed them perhaps 8 to 10 minutes from the time they came in." 

After testifying as to the circumstances of the robbery, Brinkley 
pointed out the defendant Stamey as the one he had described in 
his testimony as the "taller one" and the defendant Austin as the 
one he had described in his testimony as the "shorter one." Counsel 
for each defendant cross-examined Brinkley extensively but he did 
not waiver in his insistence that he got a clear mental picture of the 
men who robbed him a t  the t.ime of the robbery and that his iden- 
tification of the two defendants in court was based on that mental 
picture. 

The defendant Stamey offered evidence on voir dire tending to 
show that Brinkley had often seen him in and about the store and 
in other places and "knew him." Without expressing an opinion on 
the persuasiveness of this evidence we nevertheless note that i t  is not 
inconsistent with Brinkley's testimony that Stamey had previously 
been his customer. 

The case of State v. Williams, 274 N.C. 328, 161 S.E. 2d 581 was 
decided by our Supreme Court subsequent to the decisions of the 
United States Supreme Court in United States v. Wade, supra, and 
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Gilbert v. California, supra. There, as in the instant case, the evi- 
dence was that  that  prosecuting witness had ample time to observe 
the defendant a t  the time of the crime. Lake, ,J., statcd a t  341, 342: 

"Here, in contrast to Stale v. Wright, supra, the offense was com- 
mitted not in a dimly lighted room but in a service station open 
for business; the victim of the crime was not arouscd from 
sleep but was the scrvice station attendant who had sold a 
bottled drink to the robbcr and had observed him standing in 
the station for a substantial period of time prior to the rob- 
bery, and who also obscrved him for 'three or four minutes' af- 
ter  the robbery was commenced by the sticking of a pistol into 
the victim's ribs. Only tcn weeks elapsed between the robbery 
and the in-court identification. Thcre is nothing whatever in 
the rccord to  contradict or cast doubt upon any of this evidence 
a s  to the conditions under which Wood obscrved the robber a t  
the time of the crime. To use again language from the opinion 
of the Court in United States v. Wade, supra, the State has 
established 'by clear and convincing evidence that  t.he in-court 
identification was based upon observation of thc suspect other 
than the lineup identification.' " 

In  State v. Primes, 275 N.C. 61, 165 S.E. 2d 225, an in-court 
identification of the accused was challenged on the basis of the 
Wade  and Gilbert decisions. There the defendant who was charged 
with rape took the stand, and admitted having sexual intercourse 
with the prosecutrix hut denied that  it was without her consent. 
Under such circumstances the matter of identity was not in issue. 
The Supreme Court nevertheless noted that the identification in a 
lineup did not come within the principles condemned in the Wade 
and Gilbert eases "for the simplc reason that  the identification in 
the lincup had an indcpendcnt origin in the prosecuting witness' 
identification of defendant just previously when she saw defendant 
get out of the pickup truck, and further she had ample opportunity 
to see him when he changed the flat tire on her automobile, when 
he rode wi th  her down the road, and when he assaulted her." (em- 
phasis added). 275 N.C. 61, 68, 69. 

[I, 21 Applying the principles of the above cascs we hold that the 
quality of evidencc offered by the Statc on voir dire in thc instant 
case met the tcst of "clear and convincing" evidence. The prosecut- 
ing witness had a good and sufficient opportunity to observe the de- 
fendants while they were in his store taping his hands, tying his feet, 
threatening him with pistols and removing his moncy. His testi- 
mony indicated unequivocally that his in-court identification of de- 
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fendants was based on what he observed a t  that time. The evidence 
amply supports the findings and conclusions of the trial court. 
Findings of the trial court upon voir dire are binding on appeal 
when supported by competent evidence. State v. Childs, 269 N.C. 
307, 152 S.E. 2d 453; State v. Grafl, 268 N.C. 69, 150 S.E. 2d 1. 

[3] The testimony of the prosecuting witness before the jury was 
in substance the same as his testimony on voir dire. This was ample 
evidence to support the verdict and defendants' motions of nonsuit 
were properly overruled. 

Preceding the voir dire hearing the court stated as follows: 

"Let the record show . . . i t  is agreed that a Voir Dire hear- 
ing would be conducted by the Court in compliance with man- 
date of the Court of Appeals language. It may well be that the 
witnesses in court, the identity of both defendants was based on 
factors complete and independent of the line-up identity. So a t  
this time the Court will be conducting this hearing for the 
purpose indicated in the opinion of the Court of Appeals in the 
absence of the jury." 

[4] The defendant Austin noted "an objection of the reading of 
our opinion before the witness," and he insists here that the court's 
statement influenced the prosecuting witness' testimony and caused 
him to attach little significance to the lineup identification. N o  
authority is cited to support this contention and we find i t  without 
merit. The statement was made outside the presence of the jury and 
was a proper insertion in the record. To suggest that  i t  influenced 
the prosecuting witness in his testimony is to  invite speculation in 
which we cannot indulge. 

[S] The defendants' remaining assignments of error relate to the 
charge. Before he gave the charge and outside the presence of the 
jury the trial judge stated to defense counsel that he would allow ik 
motion, if made, to strike evidence of the pretrial lineup and to in- 
struct the jury not to consider it7 even though the evidence was 
brought out on cross-examination by the defense. The record indi- 
cates no such motion was made. Defendants may not now complain 
about a slight reference to the lineup made by the court in recapitu- 
lating the evidence for the jury. No request for special instructions 
was made by either defendant. A careful examination of the entire 
charge indicates the court correctly explained the law and applied 
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it to the evidence on d l  features of the case. This was all he was 
required to do. 

In  the entire trial we find 

No error. 

CAMPBELL and PARKER, JJ., concur, 

ELSA LAGOS CLINE, PETITIONER V. FRANK CLINE, JR., RESPONDENT 

No. 6925SC505 

(Filed 19 November 1969) 

1. Paren t  and  Child § 1 b  child support - jurisdiction - Uniform 
Support Act 

Jurisdiction of all proceedings under the Uniform Reciprocal Enforce- 
ment of Support Act is vested in any court of record in the state having 
jurisdiction to determine liability of persons in a criminal proceeding for 
the support of dependents. G.S. 528-9. 

2. Paren t  a n d  Child § 9; Husband a n d  Wife 9 18- fai lure  t o  sup- 
por t  - misdemeanor 

The willful failure of a husband or parent to provide support is a mis- 
demeanor. G.S. 14322 ; G.S. 14325 ; G.S. 49-2. 

3. Criminal Law 9 1 6 ;  Paren t  a n d  Child 3 9- exclusive original 
jurisdiction - district wurt - misdemeanor 

The district court has exclusive original jurisdiction of misdemeanors, 
G.S. 78-272, including actions to determine liability of persons for the 
support of dependents in any criminal proceeding. 

4. Paren t  and  Child § 1- jurisdiction of district court - Uniform 
Support Act 

The district court has exclusive original jurisdiction to entertain a 
proceeding pursuant to the Uniform Reciprocal Enforcement of Support 
Act. 

5. Paren t  and  Child § 10- proceeding under  Uniform Support Act 
A proceeding under the Uniform Reciprocal Enforcement of Support Act 

is a civil proceeding as in actions for alimony without divorce. G.S. 528-12. 

6. Appeal a n d  Er ror  § 1- jurisdiction on  appeal - civil cases from 
district court  

Civil proceedings are appealable directly from the district court to the 
Court of Appeals. G.S. 711-27. 



524 IN  T H E  COURT OF APPEALS [6 

7. Paren t  a n d  Child § 10; Appeal a n d  Er ror  § 16- appeal from 
Uniform Support proceeding - jurisdiction of superior court 

A proceeding in the district court under the Uniform Reciprocal En- 
forcement of Support Act is appealable directly from the district court 
to the Court of Appeals, and a judge of the superior court has no authority 
to grant petitioner an extension of time to perfect an appeal from the 
district court to the Court of Appeals but he does have authority to  
give petitioner an additional 60 days to prepare the case on appeal to  
the Court of Appeals from an order entered by him which remanded the 
proceeding to the district court. 

8. Appeal and  Er ror  3 24- abandonment of exceptions 
Exceptions not filed in the record are deemed abandoned. Rule of Prac- 

tice in the Court of Appeals NO. 19(c). 

APPEAL by respondent from Collier, J., 10 August 1969 Session, 
CATAWBA County Superior Court. 

Proceeding under Uniform Reciprocal Enforcement of Support 
Act. 

On 17 April 1969 there was filed in the office of the Clerk of Su- 
perior Court of Catawba County a certificate from the Clerk of 
the Circuit Court of the Eleventh Judicial Circuit in and for Dade 
County, Florida, to which was attached a certificate and order of 
Circuit Judge William A. Herin, dated April 4, 1969; a petition of 
Elsa Lagos Cline verified 28 March 1969; an information sheet at- 
tached thereto and a copy of the Florida statute, together with an 
insolvency affidavit. These papers had been mailed to the Clerk of 
Superior Court, County of Columbia, [sic] Whiteville, North Car- 
olina, on 8 April 1969. 

The certificate and order of Judge Herin certified that the pe- 
titioner had instituted the proceeding "to con~pel the support of the 
above-named Petitioner and of any other Dependents named in the 
Petition"; that the respondent was believed to be residing in Hickory, 
North Carolina; that  the respondent had a duty to support the de- 
pendents listed in the petition and should be dealt with according 
to law; i t  was thereupon ordered and decreed that  certified copies 
of the petition and of the Judge's certificate be sent to the Clerk of 
Superior Court, County of Columbia Courthouse, [sic] Whiteville, 
Pl'orth Carolina, for appropriate action and proceedings under the 
reciprocal laws of the State of Xorth Carolina and the State of 
Florida. 

The petition set out that petitioner was the former wife of re- 
spondent and mother of Geovanna, born 16 November 1966; tha t  
respondent is the father of Geovanna and said child is entitled to 
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support from respondent; that respondent since August 1966 has re- 
fused to provide support for dependent; that respondent is residing 
in Hickory, North Carolina, and that North Carolina has a Uniform 
Reciprocal Enforcement of Support Act similar to the one in Florida. 

The record does not show how the papers gct from Whiteville, 
North Carolina, to Catawba County, North Carolina. At any rate, 
the Deputy Clerk of the District Court of Catawba County under 
date of 17 April 1969 issued a notice to the respondent notifying 
him ( I )  that the papers had becn docketed in the District, Court of 
Catawba County, (2) that the matter would bc presented to the 
Judge of the District Court of Catawba County in the courtroom 
in Hickory, to enter an order of support against the respondent and 
(3) that the respondent would be afforded an opportunity to present 
testiniony and argument against the entry of such an order. 

On 29 April 1969 the respondent answered the petition and de- 
nied that he was ever married to the petitioner or in any way liable 
for support to the petitioner or of Geovanna Lagos, the daughter of 
the petitioner. He alleged that this matter had previously been be- 
fore the District Court of Catawba County, North Carolina, and 
the proceeding had been quashed and dismissed by an order of 
Judge Keith S. Snyder dated 11 September 1967; that no appeal had 
been taken from the previous adjudication and that to order this re- 
spondent to support Geovanna Lagos would be a violation of law. 

The matter was heard, evidence offered and an order was entered 
by Judge Keith S. Snyder da.ted 2 May 1969 finding certain facts 
including : 

"Now, therefore, the Court finds that Geovanna Lagos, also 
known as Geovsnna Lagos Cline, who was born on November 
16, 1966, is not an obligee of Franklin Smith Cline; and that 
Franklin Smith Cline is not an obligor of Geovanna Lagos, also 
known as Geovanna Lagos Cline, snd that the claim of Elsa 
Lagos Cline, also known as Elsa Lagos, also known as Elsa 
M. Lagos has no meritorious claim for an order of support, 
either for hersclf, or for her child, Geovanna Lagos, also known 
as Geovanna Lagos Cline. 
It I s  Further Ordered that, the petition filed in this matter, 
Docket Number 69Cr5593. be dismissed." 

The evidence introduced supported the findings made by Judge 
Snyder. 

To the entry of this order by Judge Snyder, the petitioner gave 
notice of appeal in open court. This matter was then placed on the 
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calendar of the Superior Court of Catawba County a t  the 4 August 
1969 Criminal Session. The respondent a t  that time filed a motion 
to dismiss the matter in the Superior Court. Judge Collier entered 
the following order: 

"This cause coming on to be heard and being heard before the 
Honorable Robert A. Collier, Jr., Judge Presiding a t  the Au- 
gust 4, 1969 Criminal Term of the Superior Court of Catawba 
County upon motion by the respondent that this cause be dis- 
missed from the Criminal Docket of the Superior Court of 
Catawba County. The respondent was represented by J. Carroll 
Abernethy, Jr., and the petitioner in the original action by W. 
Gene Sigmon of the law firm of Sigmon & Sigmon of Newton, 
North Carolina. After examining and studying the Motion filed 
in this matter, and hearing argument of counsel, t.he Court 
makes the following findings of fact: 

1. That this action is a Reciprocal Non-Support Act>ion 
which was heard in the District Court in Catawba County on 
May 2, 1969 by the Honorable Keith S. Snyder, Judge Presid- 
ing. 

2. That a t  said hearing on May 2, 1969, the Honorable 
Keith S. Snyder, Judge Presiding, after making certain find- 
ings of facts, found as follows: 

'Now, therefore, the Court finds that Geovanna Lagos, also 
known as Geovanna Lagos Cline, who was born on November 
16, 1966 is not an obligee of Franklin Smith Cline; and that 
Franklin Smit.h Cline is not an obligor of Geovanna Lagos, also 
known as Geovanna Lagos Cline, and that the claim of Elsa 
Lagos Cline, also known as Elsa Lagos, slso known as Elsa M. 
Lagos, has no meritorious claim for an order of support, either 
for herself, or for her child, Geovanna Lagos, also known as 
Geovanna Lagos Cline. 

It is further Ordered that the petition filed in this matter, 
Docket Number 69Cr5593, be dismissed.' 

3. That from the said Order of the Honorable Keith S. 
Snyder, Judge Presiding a t  the District Court on May 2, 1969 
a t  Hickory, North Carolina, the petitioner by and through her 
attorney, W. Gene Sigmon, in open court, gave notice of appeal. 
That  this appeal entry was added to the Order and signed by 
the Honorable Keith S. Snyder, Judge Presiding. 

4. That this cause was docketed for trial on the August 
4th Term of the Criminal Division of the Superior Court of 
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Catawba County and set for trial on Wednesday, August 6, 
1969, and that a t  that time the respondent moved that the ac- 
tion be dismissed from thc criminal court docket on the grounds 
that i t  was not a criminal action. 

5 .  That thc Court finds as a fact that an appeal by a peti- 
tioner from an Order of the District Court in favor of the re- 
spondent is not a criminal action and that an appeal does not 
lie to the criminal division of the Superior Court or to the Su- 
perior Court. 
I T  IS, THEREFORE, ORDERED, ADJUDGED, AND DE-  
CREED that this matter be remanded from the Superior Court 
Criminal Docket of the Ctltawba County Superior Court to the 
District Court Docket of the Catawba County District Court. 
IT IS FURTHER ORDERED that the petitioner be and she 
is hereby granted a 60-day extension of time in which to pre- 
pare and serve her case on appeal to the Court of Appeals of 
the State of North Carolina. The respondent is granted 30 days 
thereafter in which to prepare and serve his case on appeal. 
By Consent of the attorney for the Pctitioncr and the attorney 
for the Respondent, i t  was agreed that this Order might be 
signed by the Court out of the county, out of the term, and out 
of the district. 
This 10th day of August, 1969. 

/s/ Robert A. Collier, Jr., 
Judge Presiding" 

From that portion of Judge Collier's Order granting the peti- 
tioner additional time in which to prepare and serve case on appeal, 
the respondent objected and took an exception and appealed to this 
court. The respondent also filed a motion in this court to docket 
and dismiss the petitioner's case on appeal for failure to perfect and 
serve and file same in apt time. 

J.  Carroll Abernethy, Jr., for respondent appellant. 
Sigmon and Sigmon b y  W .  Gene Sigmon for petitioner appellee. 

CAMPBELL, J .  
The Uniform Reciprocal Enforcement of Support Act was adopted 

in North Carolina in 1951. For the background of the Act see Mahan  
v. Read,  240 N.C. 641, 83 S.E. 2d 706 (1954). For comments per- 
taining thereto, see 29 N.C.L. Rev. 423 and Lee, North Carolina 
Family Law, § 169. See also 38 N.C.L. Rev. 1 for an article on the 
subject of family support. 
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El] The Act was amended in 1955 and again in 1959. When the 
statute was first enacted in 1951, jurisdiction was confined to the 
Superior Courts. Now the Act provides: 

". . . Jurisdiction of all proceedings hereunder shall be vested 
in any court of record in this State having jurisdiction to de- 
termine liability of persons for the support of dependents in 
any criminal proceeding." G.S. 528-9. 

E2, 31 The willful failure of a husband or parent to provide sup- 
port is a misdemeanor. State v. Lowe, 254 N.C. 631, 119 S.E. 2d 449 
(1961) ; G.S. 14-322, 14-325, and 49-2. The District Court in North 
Carolina has exclusive original jurisdiction of misdemeanors, G.S. 
78-272, including actions "to determine liability of persons for the 
support of dependents in any criminal proceeding." 

I41 The District Court was established and became operative on 
the first Monday in December 1966 for the Twenty-Fifth District 
which includes Catawba County. G.S. 7A-131. Therefore, the Dis- 
trict Court had exclusive original jurisdiction to entertain a pro- 
ceeding pursuant to the Uniform Reciprocal Enforcement of Sup- 
port Act. 

15-71 A proceeding under the Uniform Reciprocal Enforcement of 
Support Act is a civil proceeding "as in actions for alimony without 
divorce." G.S. 528-12. Civil proceedings are appealable directly from 
the District Court to the Court of Appeals. G.S. 78-27. Since the 
instant civil action was brought in the court designated as the one 
with exclusive original jurisdiction, the District Court, appeal would 
properly lie to the Court of Appeals. 

171 Judge Collier properly found and adjudicated that an appeal 
did not lie from Judge Snyder's order in the District Court to the 
Superior Court. The additional order of Judge Collier granting the 
petitioner a 60-day extension of time in which to prepare and serve 
her case on appeal to the Court of Appeals was a nullity if it  was 
intended to give additional time to perfect the appeal from Judge 
Snyder's order in the District Court. The Superior Court was not 
the trial tribunal, and Judge Collier, as a Superior Court Judge, had 
no authority to grant an extension of time to perfect an appeal 
from the District Court to the Court of Appeals. 

181 If the extension of time of 60 days given by Judge Collier was 
intended to give the petitioner an additional 60 days to prepare and 
perfect her case on appeal to the Court of Appeals from the order 
entered by Judge Collier in the Superior Court, i t  was valid. The 
petitioner did give notice of appeal from Judge Collier's Order, 
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but did not file any exceptions, and therefore all exceptions of the 
petitioner are deemed abandoned. Rule 19(c), Rules of Practice in 
the Court of Appeals of North Carolina. 

The time for perfecting an appeal from Judge Snyder in the 
District Court has expired. The motion of the respondent to  dismiss 
the appeal from the District. Court is allowed. 

The result is that  the Order in this cause entered by Judge Snyder 
dated 2 May 1969 and filcd 14 May 1969 is in full force and effect. 

PARKER and GRAHAM, JJ., concur. 

MRS. KATE G. ROCI-CETT v. THE CITY OF ASHEVILLE 

No. 6928SC403 

(Filed 19 November 1969) 

1. Municipal Corporations § 14- liability fo r  defect i n  s t reet  o r  side- 
walk 

A municipality may be hcld liable for injury to a pedestrian caused by 
a defect in its street or sidewalk only where it  is shown that the officers 
of the municipality knew, or by ordinary diligence, might have known of 
the defect, and the character of the defect was such that injuries to 
travelers using its street or sidewalk in a proper manner might reason- 
ably be foreseen. 

2. Municipal Corporations # 14- liability fo r  injuries to users of 
streets and  sidewalks 

A municipality is not an insurer of persons injured while using the 
public streets and sidewallm of the municipality. 

3. Negligence 5 3 6  nonsuit f o r  contributory negligence 
Ordinarily the burden of proving rontributory negligence is on defend- 

ant, but where the evidence of the plaintiff is so clear as  to compel no 
otber conclusion, motion for judgment of involuntary nonsuit should be 
sustained. 

4. Municipal Corporatioils 17- injury from defect i n  sidewalk - 
contributory negligence 

In this action for personal injuries received in a fall allegedly caused 
by a defect in a municipal sidewalk, judgment of nonsuit on the ground 
of contributory negligence was properly entered where plaintiff's evidence 
shows that she had discovered and was awarc of the defective or dangerous 
condition of the sidewalk prior to the accident but chose to continue her 
way over the area she now complains was defective. 
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APPEAL from Snepp, J., April 1969 Civil Term BUNCOMBE SU- 
perior Court. 

This is a civil action to recover damages for personal injuries 
allegedly sustained by the plaintiff as a result of a fall on the public 
sidewalk in the City of Asheville. The plaintiff, a sixty-nine-year- 
old woman alleged and offered evidence tending to show that on 10 
February 1968 a t  about 2:00 P.M. she was walking in an easterly 
direction on the public sidewalk on the north side of Hilliard Street 
in the City of Asheville between Asheland Avenue and Coxe Avenue 
when she slipped and fell on the public sidewalk, which resulted in 
the injuries complained of. The plaintiff alleged that a portion of 
the sidewalk between Asheland Avenue and Coxe Avenue over which 
she was walking was "broken, depressed, torn up and covered with 
loose rock and gravel . . .", and that the defective condition of 
the sidewalk was known or ought to have been known by the de- 
fendant city, and that the plaintiff's injuries were the proximate re- 
sult of the defendant's negligence in failing to keep the public side- 
walk a t  the point where the plaintiff fell in a safe condition for pe- 
destrian travel. 

The evidence tended to show that a t  the time and place where 
the plaintiff fell the sidewalk adjacent to a parking lot was broken 
and cracked and covered with bits and pieces of broken concrete, 
round river stone and sand for a distance of eight to eighteen feet, 
running laterally with the street and to a width of from three to six 
feet running perpendicular to the street and that this portion of the 
sidewalk was used by heavy vehicular traffic entering the parking 
lot from Hilliard Street. The evidence further tended to show that  
the sidewalk a t  the point where the plaintiff fell was on an incline 
of fifteen to twenty degrees from Hilliard Street to the parking lot. 
The defendant municipality filed an answer denying negligence and 
alleging contributory negligence on the part of the plaintiff. At the 
close of the plaintiff's evidence, the defendant's motion for judgment 
as of involuntary nonsuit was allowed, and the plaintiff excepted and 
appealed to this Court assigning as error the entry of the judgment 
of involuntary nonsuit. 

Don C. Young for the plaintiff appellant. 
Van Winkle, Ruck, Wall, Xtarnes and Hyde, by 0. E. Starnes, 

JP., for the defendant appellee. 

HEDRICK, J. 

[I] The principles of law regarding the liability of a municipality 
for failing to keep its streets and sidewalks in a safe condition were 
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set out by Parker, J., now C.J., in Snzith v. Hickory, 252 N.C. 316, 
113 S.E. 2d 557 (1960), as follows: 

"The governing authorities of a town or city have the duty 
imposed upon them by law of exercising ordinary care to main- 
tain its streets and sidewalks in a condition reasonably safe 
for those who use them in a proper manner. Liability arises only 
for a negligent breach of duty, and for this reason i t  is neces- 
sary for a complaining party to show more than the existence 
of a defect in the street or sidewalk and the injury: he must 
also show that the officers of the town or city knew, or by ordi- 
nary diligence, might have known of the defect, and the char- 
acter of the defect was such that injuries to travellers using its 
street or sidewalk in a proper manner might reasonably be fore- 
seen. Actual notice is not required. Notice of a dangerous con- 
dition in a street or sidewalk will be imputed to the town or 
city, if its officers should have discovered it in the exercise of 
due care." 

These principles have been cited and quoted with approval in 
numerous decisions of the Supreme Court. See Falo v. North Wilkes- 
boro, 253 N.C. 406, 117 S.E. 2d 14 (1960) ; Waters v .  Roanoke Rapids, 
270 N.C. 43, 153 S.E. 2d 783 (1967). See also G.S. 160-54. 

[2] Applicabion of the foregoing controlling principles of law does 
not make a municipality an insurer of persons injured while using 
the public streets and sidewalks of a municipality. iMosseller v. 
Asheville, 267 N.C. 104, 147 S.E. 2d 558 (1966) ; Fitxgerald v. Con- 
cord, 140 N.C. 110, 52, S.E. 309 (1905). 

[3, 41 The pleadings and evidence of the instant case raise the is- 
sues of the actionable negligence of the defendant and the contribu- 
tory negligence of the plaintiff. We hold that the judgment of non- 
suit was properly entered, if not on the principal question of liability, 
then upon the ground of contributory negligence. Houston v. Monroe, 
213 N.C. 788, 197 S.E. 571 (1938); Watkins v. Raleigh, 214 N.C. 
644, 200 S.E. 424 (1939). Ordinarily the burden of proving contribu- 
tory negligence is on the defendant but where the evidence of the 
plaintiff is so clear as to compel no other conclusion, the law requires 
that the Court sustain the motion for judgment of involuntary non- 
suit. As stated by Lake, J., in Waters v. Roanoke Rapids, supra: 

"The motion for judgment of nonsuit could be sustained on the 
ground of contributory negligence by the plaintiff only if the 
plaintiff's evidence, construed most favorable to her, established 
so clearly that no other conclusion can reasonably be drawn 
therefrom that the plaintiff, as she walked upon this sidewalk, 
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failed to exercise the care which a reasonable person would have 
exercised in so walking a t  that  time and place." 

The plaintiff testified that  she was returning to her home from 
the southern part  of the city to the northern part  of the city and 
tha t  when she came to the intersection of Hilliard Street and Ashe- 
land Avenue she decided to walk on the sidewalk on the northern 
side of Hilliard Street because: "I thought i t  would be nearer for me 
to cut through there than i t  was the other way. . . ." The plaintiff 
testified tha t  on going from her home to the southern part  of the city 
she had travelled along Asheland Avenue from Patton Avenue. The 
evidence is clear that  the plaintiff had a choice of routes from the 
intersection of Asheland Avenue and Rilliard Street. The plaintiff 
fell less than one block from the point where she made the decision 
to walk along the northern side of Hilliard Street. The plaintiff fur- 
ther testified: 

"This sidewalk that  I was walking on, I couldn't hardly tell 
what kind of material i t  was made of, i t  was so broken up. Be- 
fore I got to this place in the sidewalk, i t  looked like it was 
made out of cement. It was about eight feet wide. It was down- 
hill, i t  was slanting like this in there where I fell, where my foot 
slipped. 

"I came to a place where i t  was, i t  had sunk down, the place 
had, and i t  looked like there were little gravels all over it, and 
i t  was broken up, and right next to i t  was a parking lot. I 
couldn't go above it, and cars on this side, I couldn't go on that  
side, so I thought I would cross it, and I got about three steps 
when m y  foot slipped, and I couldn't catch, and i t  throwed nle 
back over, and this hip hit the sidewalk way over there, and 
tha t  is when i t  broke my hip." 

On cross-examination, t,he plaintiff testified 

"I remember about what time of day it was when I fell. It was 
about 2:00 in the afternoon. I had m y  glasses on. I was by 
myself. It was a clear day, the sun was shining, but i t  was cold." 

[4] Clearly the plaintiff had discovered and was aware of any 
defective or dangerous conditions prior to undertaking to traverse 
the allegedly defective portion of the sidewalk described as being 
from eight to eighteen feet in length and three to six feet in width. 
Apparently the plaintiff determined that  the route over the depressed 
and broken section of the sidewalk presented less perils than under- 
taking to walk in the edge of Hilliard Street or passing the area by 
way of tha t  portion of the sidewalk immediately adjacent to the 
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parking lot. Oncc the plaintiff had discovercd the defective area, 
which she now contends was dangerous and unsafe, she was under a 
duty for her own safet,y, to exercise a degree of care commensurate 
with the danger or appearance thereof. Watkins v. Raleigh, supra; 
Ferguson v. Asheville, 213 N.C. 569, 197 S.E. 146 (1938). 

After considering the evidence in the light most favorable to the 
plaintiff, we believe that,  after discovering the deiective condition 
of the sidewalk, for her own convenience she thought she was choos- 
ing thc least perilous of the threc dangerous routes. Prudence, rather 
than convenience, should have motivated thc plaintiff's choice. The 
plaintiff was not compelled to undertake to traverse the area a t  all. 
Although i t  may have been inconvenient, the plaintiff could have 
returned to the corner of Hilliard Street and Asheland Avenue. As 
was said in Dunnevant v. R. R., 167 N.C. 232, 83 S.E. 347 (1914), 
quoted by Schenck, J., in Groome v. Statesville, 207 N.C. 538, 177 
S.E. 638 (1935) : 

" 'If two ways are open to a pcrson to use, one safe and the 
other dangerous, the choice of the dangerous way; with knowl- 
edge of the danger, constitutes contributory negligence. . . . 
And where a person sui juris knows of a dangerous condition 
and voluntarily goes into the place of danger, he is guilty of 
contributory negligencc, which will bar his recovery.' " 

As to the negligence of the defendant city, we are cited by the 
appellants to numerous decisions of the Supreme Court of North 
Carolina: Bunch v. Edenton, 90 N.C. 431; Fitxgcrald v. Concord, 
supra; Radford v. Asheville, 219 N.C. 185, 13 S.E. 2d 256 (1941); 
Ferguson v. Asheville, supm; Lumber Co. v. Perry, 212 N.C. 713, 
194 S.E. 475 (1938) ; Waters v. Roanoke Rapids, supm. 

An examination of all of these cases reveals that cach is factually 
distinguishable in that  the defective or dangerous condition of the 
public street or sidewalk complained of was concealed or was not 
discovered by the plaintiff prior to the incident causing the personal 
injury. As pointed out in the instant case, the plaintiff obviously 
knew or had discovercd that  the sidewalk was defective; neverthe- 
less, she chose to continue her way along I-Iilliard Street over the 
area she now complains was defective. We believc her action in do- 
ing so was contributory negligence as a matter of law. The judgment 
of the Superior Court of Buncombe County of 29 April 1969 is af- 
firmed 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE O F  NORTH CAROLINA v. HERMAN MITCHELL 

No. 6929SC521 

(Filed 19 November 1969) 

1. Rape  5 1- assault on  a female - lesser included offense of assault 
with intent  to rape 

Assault on a female by a male person is a lesser included offense in a 
proper bill of indictment charging an assault with intent to commit rape. 

2. a p e  § 1 s  assault with intent  t o  rape  - presumption t h a t  defend- 
a n t  is over 18 

There is  a presumption that a male person charged with a n  assault 
with intent to commit rape is over 18 years of age, with the burden on 
defendant to show as a matter of defense, relevant solely to punishment, 
that he was not over 18 years of age when the offense was committed. 

3. Rape  5 17- asmul t  with intent  t o  commit rape  defined 
In  order to convict a male defendant of an assault with intent to com- 

mit rape, the State must prove that he assaulted the prosecutrix, that 
a t  the time of the assault he intended to gratify his passion on the person 
of the woman, and that he intended to do so a t  all events notwithstanding 
resistance on her part. 

4. R a p e  5 18- assault with intent  t o  rape  - sufficiency of evidence 
The State's evidence is heZd sufficient to be submitted to the jury on 

the issue of defendant's guilt of assault with intent to commit rape. 

5. Rape  § 6-- instructions on  assaul t  on  a female 
In  this prosecution upon an indictment charging assault with intent to 

commit rape, no prejudicial error was committed by the court in its in- 
structions to the jury on the offense of assault on a female when the 
charge is considered contextually. 

6. Assault and Battery 5 17- assault a n  a female - punishment - 
prior law - amendment t o  G.S. 14-33 

Prior to the enactment of Chapter 618, Session Laws of 1969, which 
rewrote G.S. 14-33, the maximum punishment for the crime of assault an 
a female by a male over the age of 18 was two years; under G.S. 14-33 
a s  rewritten by the 1969 enactment, the maximum punishment for such 
crime is by fine not to exceec! $500, imprisonment not to exceed six 
months, or both. 

7. Oanstitutional Law 9 35; Criminal Law 5 138; Assault and  Bat- 
tery § 17- assault on  female prior to 1969 amendment t o  G.S. 
14-33 - t r i a l  a f te r  amendment - maximum punishment 

A defendant sentenced for the crime of assault on a female after 28 
May 1969, the effective date of the 1969 amendment which rewrote G.S. 
1433 and reduced the maximum sentence of imprisonment for that crime 
from two years to six months, is entitled to be sentenced under the pro- 
visions of G.S. 14-33 as  it  was constituted a t  the time he was sentenced, 
notwithstanding the crime was committed prior to the effective date of 
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the 1969 amendment, since defendant is entitled to the benefit of the more 
lenient punishment provided by the legislature while his trial was pend- 
ing; therefore, sentence of imprisonment of two years imposed on 12 
June 19@ for a n  assault on a female committed on 24 March 1969 is ex- 
cessive. 

8. Giminal Law 5 177- excessive sentence - remand for resentencing 

Where the court imposes a sentence in  excess of the limit prescribed 
by law, the judgment must be vacated and the cause remanded for proper 
sentence, giving defendant credit for the time served under the excessive 
sentence. 

APPEAL by defendant from McLean, J., 9 June 1969 Criminal 
Session of Superior Court held in MCDOWELL County. 

Defendant was tried upon a bill of indictment charging him with 
an assault on Betty Fagan, a female, with intent to rape her. 

Upon his plea of not guilty, trial was by jury. The jury returned 
a verdict of "guilty to assault on female." 

From a judgment of impri3onment for two years, suspended upon 
certain conditions, the defendant appealed to the Court of Appeals. 

Attorney General Robert Morgan, Deputy Attorneg General Jean 
A. Benoy, and Special Assistant Maurice W. Horne for the State. 

V a n  Winkle ,  Buck,  Wall ,  Starnes & Hyde  b y  Emerson D. Wall  
and Herbert L. Hyde  for the defendant appellant. 

[I] Assault on a female by a male person is a lesser included of- 
fense in a proper bill of indictment charging an assault with intent 
to commit rape. 6 Strong, N.C. Index 2d, Rape and Allied Offenses, 
q 18. 

The jury found that the defendant was "guilty to assault on fe- 
male." In  the judgment and commitment the record reads that the 
defendant was "found guilty of assault on a female, he being a 
male person over the age of 18 years of age." Defendant testified 
that he was 44 years of age. 

In  State v. Beam, 255 N.C. 347, 121 S.E. 2d 558 (1961), in which 
the Supreme Court found no error, the defendant was tried upon an 
indictment charging him with an assault on a female person with 
intent to commit rape. The jury returned a verdict of guilty of 
simple assault on a female. The trial judge imposed sentence of 
two years which was the maximum sent,ence that could be imposed 
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for the crime of assault on a female by a male person over the age 
of 18 years. 

In State v. Courtney, 248 N.C. 447, 103 S.E. 2d 861 (1958), the 
Supreme Court found no error. The defendant Courtney was tried 
upon an indictment for rape. The jury returned a verdict of "guilty 
of assault on a female." The trial judge imposed a prison sentence 
of not less than 12 nor more than 18 months, which was more than 
could be imposed for a simple assault on a female unless the de- 
fendant was a male person over the age of 18 years. 

[2] There is a presumption that a male person charged with an 
assault with intent to commit rape is over 18 years of age. If a de- 
fendant, so charged, is under 18 years of age, such is relevant only 
on the question of punishment. -4ge is a matter of defense, and the 
burden of establishing this defense is on him. State v. Beam, supra; 
State v. Courtney, supra. 

In State v. Beam, supra, i t  was held that in a prosecution for an 
assault with intent to commit rape a verdict of "guilty of simple as- 
sault on a female" would support a sentence for an assault on a fe- 
male by a male person over the age of 18 years when the defend- 
ant's own evidence discloses that he was over 18 years of age at  the 
time of the commission of the assault, and no question of defend- 
ant's age was raised during the trial. 

[3] In order to convict a male defendant of an assault with intent 
to commit rape, the State must prove that he assaulted the pros- 
ecuting witness, that a t  the time of the assault he intended to gratify 
his passion on the person of the woman, and that he intended to do 
so, a t  all events, notwithstanding resistence on her part. State v. 
Gammons, 260 N.C. 753, 133 S.E. 2d 649 (1963). 

[4] The evidence, taken in the light most favorable to the State, 
tended to show that the crime of assault with intent to commit rape 
had been committed. We do not deem it necessary to summarize the 
evidence in this case. We hold that i t  was not error for the judge to 
charge the jury that they could return a verdict of guilty of assauIt 
with intent to commit rape. State v. Hotcard, 5 N.C. App. 509, 168 
S.E. 2d 495 (1969). 

[5] The defendant also assigns as error the instructions to the 
jury on the lesser included offense of assault on a female. When the 
charge is considered contextually, we are of the opinion and so hold 
that no prejudicial error is made to appear with respect to the in- 
structions to the jury on the offense of assault on a female. 

Defendant's other assignment of error is that the sentence of im- 
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prisonment for two years imposed was excessive and exceeded the 
maximum provided by statute. The defendant does not raise any 
question relating to the conditions upon which the two year prison 
sentence was suspended; therefore, we do not discuss it. 

161 On 24 March 1969, the date of the assault alleged in the bill 
of indictment, the maximum punishment for the crime of assault on 
a female person by a male person over the age of 18 years was 
two years. 

The defendant was tried during the week of 9 June 1969 and 
sentenced on 12 June 1969. 

By Chapter 618 of the Session Laws of 1969, which became ef- 
fective upon ratification on 28 May 1969, the General Assembly of 
North Carolina amended G.S. 14-33 by rewriting i t  in its entirety. 
The pertinent parts of G.S. 14-33, after such revision, read as fol- 
lows: 

". . . (b) Unless his conduct is covered under some other pro- 
vision of law providing greater punishment, any person who 
commits any aggravated assault, assault and battery, or affray 
is guilty of a misdemeanor punishable as provided in Subsec- 
tion (c) below. A person commits an aggravated assault or as- 
sault and battery if in the course of such assault or assault and 
battery he: 

* W * 

"(4) Assaults a female person, he being a male person; 
* * * 

"(c) Any aggravated assault, assault and battery, or affray is 
punishable by a fine not to exceed five hundred dollars ($500.00), 
imprisonment not to exceed six (6) months, or both such fine 
and imprisonment if the offense is aggravated because of one of 
the following factors: 

* * * 
"(2) Assaulting a female, by a male person;" 

Under the amended statute, an assault on a female by a male 
person is an aggravated assault. 
171 In the instant case, we hold that upon the verdict "guilty to 
assault on female," the defendant should be sentenced for an aggra- 
vated assault under the provisions of G.S. 14-33(c), as amended by 
Chapter 618 of Session Laws of 1969. The statute, as amended, pro- 
vides that the maximum punishment for this type of aggravated as- 
sault is by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment not to exceed six (6) months, or both such fine and im- 
prisonment. 
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In  the case of State v .  Pardon, 272 N.C. 72, 157 S.E. 2d 698 (1967)) 
the Supreme Court said : 

"'The rule is, not that the punishment cannot be changed, but 
that i t  cannot be aggravated.' State v .  Kent, 65 N.C. 311, 312; 
16 Am. Jur. 2d Constitutional Law $5  400, 403 (1964). See 
Sekt v .  Justice's Court, 26 Cal. 2d 297, 159 P. 2d 17; 167 A.L.R. 
833. The legislature may always remove a burden imposed upon 
citizens for State purposes. 

And, when this occurs pending an appeal, absent a saving clause, 
a manifest legislative intent to the contrary, or a constitutional 
prohibition, the appellate court must give effect to the new law. 
State, use of Mayor & C. C. of Balto., us. Norwood, et. al., 12 
Md. 195. See State v .  Williams, 45 Am. Dec. 741 (S.C.), 2 
Richardson's Law 418; Moorehead v.  Hunter, 198 F.  2d 52 
(10th Cir.) (habeas corpus proceeding). Since the judgment is 
not final pending appeal (the appellate court must dispose of 
the case under the law in force when its decision is given, even 
although to do so requires the reversal of a judgment which was 
right when rendered.' Gulf, Col. & X. F. Ry. v. Dennis, 224 U.S. 
503, 506, 56 L. Ed. 860, 861, 32 S. Ct. 542, 543. 

An amendatory act which imposes a lighter punishment can be 
constitutionally applied to acts committed before its passage. 
I n  re Estrada, supra. After a defendant, who did not appeal, 
has begun serving his sentence, a change or repeal of the law 
under which he was convicted does not affect his sentence absent 
a retrospective provision in the statute. . . ." 

Applying the above general rule to the facts in this case, we 
are of the opinion and so hold that the defendant was entitled to  
be sentenced under the provisions of G.S. 14-33 as i t  was constituted 
a t  the time he was sentenced. The sentence of two years in this case 
for an assault on a female by a male over the age of 18 years was 
in excess of that permitted by the statute a t  the time the sentence 
was imposed, although such a sentence would have been proper on 
the date of the commission of the crime. The defendant was entitled 
to the benefit of the more lenient punishment provided by the legis- 
lature while his trial was pending. 

[8] "Where the court imposes a sentence in excess of the limit 
prescribed by law, the judgment must be vacated and the cause re- 
manded for proper sentence, giving defendant credit for the time 
served under the excessive sentence." 3 Strong, N.C. Index 2d, Crim- 
inal Law, § 177. For the reasons stated, the judgment heretofore 
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pronounced in this case is vacated, and the cause is remanded to 
the Superior Court of McDowell County to the end that judgment 
may be imposed as provided by law. 

Remanded for proper judgment. 

MORRIS and HEDRICK, JJ., concur. 

.JAMES M. FORD v. ALBERT SMITH 

No. 6273C510 

(Filed 19 November 1969) 

1. Negligence $j 3.+ nonsuit fo r  contributory negligence 
.Judgment of nonsuit for contributory negligence cannot be sustained 

unless the plaintiff's evidence, considered in the light most favorable to 
him, so clearly establishes his own negligence a s  one of the proximate 
causes of his injury that no other reasonable inference may be drawn 
therefrom. 

2. Negligence § 35-- nonsuit - acts  of contributory negligence not  d- 
leg& 

Acts of contributory negligence not alleged in the answer should be 
ignored. 

3. Automobiles 55 77, 79- contributory negligence - passing t o  r ight  
of left-turning vehicle 

In  this action for personal injuries received by plaintiff motorcyclist in 
a collision at a n  intersection controlled by traffic lights, plaintiff was not 
contributorily negligent as  a matter of law in passing on the right a left- 
turning vehicle which had stopped ahead of him a t  the intersection, the 
provision of G.S. 20-149(a) requiring the driver of a vehicle passing an- 
other vehicle proceeding in the same direction to pass a t  least two feet to  
the left thereof being inapplicable. 

4. Automobiles § 79- intersection accident - contributory negligence - fai lure  to maintain proper lookout 
In  this action for personal injuries received by plaintiff motorcyclist in 

a collision a t  an intersection controlled by traffic lights, plaintiff's evidence 
does not establish as  a matter of law that plaintiff failed to keep a 
proper lookout, where it tends to show that plaintif€ passed to the right 
of a left-turning vehicle, that plaintiff was faced with a green traffic 
signal when he entered the intersection, that defendant's car entered the 
intersection on a red light, that plaintiff first looked to the left and saw 
defendant's car coming into the intersection about five or six feet from 
him when he got past the left-turning vehicle, and that he could not see 
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defendant's car until he went past thc left-turning car, since in the abs- 
ence of anything which gave or should have given him notice to the con- 
trary, plaintif€ had the right to assume that motorists faced with the red 
traffic signal would yieId the right-of-way as  required by law. 

5. Automobiles 5 79- intersection accident - contributory negligence 
-failure t o  keep vehicle under  proper control 

In  this action for personal injuries receixed by plaintiff motorcyclist in 
a collision a t  an intersection controlled by traffic liqhts, plaintiff's evi- 
dence docs not establish a s  a matter of law that plaintid failed to keep 
his vehicle under proper control, where i t  ten& to show that plaintiff 
stopped behind another vehicle which was already stopped for a red 
light and signaling for a left turn, that when the light changed to green 
he proceeded to the right of the left-turning vehicle a t  five to ten miles 
per hour, and that he tried to stop his motorcycle when he saw dcfendant's 
automobile five or six feet away. 

APPEAL by plaintiff from Grist, J., 16 June 1969 Session of GAS- 
TON County Superior Court. 

Plaintiff instituted this action to recover for personal injuries al- 
legedly sustained when the motorcycle he was operating collided 
with a car being operated by defendant a t  a Mount Holly inter- 
section. Defendant answered denying negligence, pleading contribu- 
tory negligence, and asserting a counterclaim for his damages. At 
the conclusion of plaintiff's evidence the court allowcd defendant's 
motion for judgment of nonsuit and the plaintiff appealed assigning 
the granting of that motion as error. 

Childers and Fowler by Henry L. Fotoler, Jr., for plaintiff appel- 
lant. 

Hollowell, Stott & Hollowell by Grady B. Stott for defendant ap- 
pellee. 

The parties do not dispute thc fact that sufficient evidence was 
prescnted to take the case to the jury on the issue of defendant's ac- 
tionable ncgligence. Therefore, the only question before us is whether 
plaintiff's evidcnce establishes as a matter of law his own negligence 
as one of the proximate causes of his injury. Jernigan v. R. R. Co., 
275 N.C. 277, 167 S.E. 2d 269. 

[I] The judgment of nonsuit cannot be sustained unless the plain- 
tiff's evidence, considered in the light most favorable to him, so 
clearly establishes his own negligence as one of the proximate causes 
of his injury that no other reasonable inference may be drawn there- 
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from. Bowen v. Gardner, 275 N.C. 363, 168 S.E. 2d 47; Anderson 
v. Carter, 272 N.C. 426, 158 S.E. 2d 607; Black v. Wilkinson, 269 
N.C. 689, 153 S.E. 2d 333. 

Evidence of the plaintiff, taken in the light most favorable to 
him, tended to show as follows: On 11 August 1967, the plaintiff 
was operating a motorcycle south on Main Street in Mount Holly. 
When he got to the intersection of Charlotte Avenue and Main 
Street, the traffic control light a t  the intersection was red for traffic 
moving along Main Street. Plaintiff brought his motorcycle to  a 
stop behind a car that was already stopped for the light and signal- 
ing for a left turn. There was only one lane for traffic traveling south 
on Main Street, but a t  the intersection there was sufficient room for 
the plaintiff to safely pass to the right of the turning vehicle and 
clear the intersection. When the light changed to green, the car ahead 
of the plaintiff moved forward for about 8 feet into its turn. The 
plaintiff proceeded around the turning vehicle on the right a t  a speed 
of from 5 to 10 miles an hour. As the plaintiff entered the inter- 
section the front of his motorcycle collided with the right side of 
the defendant's car which was moving west through the intersec- 
tion along Charlotte Avenue. A police officer was standing about 60 
feet from the intersection and witnessed the collision. He stated that  
the light controlling traffic along Charlotte Avenue changed from 
yellow to red when the defendant's car was 10 to 15 feet east of the 
intersection and that  defendant's car entered the intersection on a 
red light. The left-turning car ahead of the plaintiff stopped just as 
the plaintiff entered the intersection and the collision occurred. The 
plaintiff testified: 

"After I got on past the car that  I said was giving a left turn 
signal, that's when I looked to my left and saw Mr. Smith's car 
the first time. At  that time Mr. Smith's car was coming into 
the intersection. . . . I don't know how far from my motor- 
sycle Mr. Smith's car was when I first saw it. I guess i t  was 
about five or six feet. I tried to stop when I saw he was that  
close; I hit the brakes on the n~otorcycle." 

The plaintiff further testified that  he could not see the defend- 
ant's car until he went past the car making the left turn. 

[2, 31 Defendant contends that  plaintiE1s act of passing to the 
right of the left-turning vehicle establishes actionable negligence on 
his part sufficient to justify the nonsuit. However, the theory of the 
defendant's answer is that  i t  was the plaintiff who "ran the red 
light" and no allegation appears asserting the act of passing on the 
right as an act of negligence. Acts of contributory negligence not 
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alleged in the answer should be ignored. Rowen v. Gardner, supra; 
Maynor v. Pressleg, 256 N.C. 483, 124 S.E. 2d 162; Rodgers v. 
Thompson, 256 N.C. 265, 123 S.E. 2d 785; Skinner v. Jernigan, 250 
W.C. 657, 110 S.E. 2d 301. Even if alleged, i t  is our opinion that  
the act of passing on the right under the circumstances of this case 
would not compel a nonsuit. "Generally, the overtaking driver is 
justified in proceeding along the right side of the highway in attempt- 
ing to pass the forward vehicle where the driver of the latter gives a 
left-turn signal or pulls over to the left as though intending to make 
a left turn." 38 A.L.R. 2d 109, 117, Annotation. 

G.S. 20-149(a) requires t,he driver of a vehicle in overt,aking and 
passing another vehicle proceeding in the same direction, to pass a t  
least two feet to the left thereof. In  commenting on that statute in 
the case of Maddox v. Bro?un, 232 N.C. 542, 547, 61 S.E. 2d 613, our 
Supreme Court stated: 

"[N]otwithstanding the provisions of this statute, a motorist 
may, in the exercise of ordinary care, pass another vehicle, go- 
ing in the same direction, on the right of the overtaken vehicle 
when the driver of that vehicle has given a clear signal of his 
intention to make a left turn and has left sufficient space to the 
right to permit the overtaking vehicle to pass in safety." 

This rule, however, does not mean that  the act of passing on the 
right of a left-turning vehicle a t  an intersection may not be accom- 
plished in such a manner as to constitute negligence. Ward v. Cruse, 
236 N.C. 400, 72 S.E. 2d 835, 38 A.L.R. 2d 109. The question of 
negligence under such circumstances is for the jury to determine 
under appropriate instructions by the court, applying the rules stated 
in the Maddox case and other applicable rules of due care. 

[4] We are of the further opinion that the plaintiff's evidence does 
not establish as a matter of law that the plaintiff failed to keep a 
proper lookout or failed to maintain his motorcycle under proper 
control. The plaintiff was faced by the green traffic signal, and, in 
the absence of anything which gave or should have given him notice 
to the contrary, he had the right to assume that  motorists faced with 
the red signal would yield the right-of-way as required by law. 1 
Strong, N.C. Index 2d, Automobiles, $ 10, p. 425 and cases therein 
cited. I n  the case of Czlrrin v. 3YillZams, 248 N.C. 32, 102 S.E. 2d 
455, the plaintiff testified: "At the speed I was going I could have 
stopped my car in ten feet. If I had seen the man coming I could 
have. I did not see him coming. I was looking down the road, but 
my crossview would have given me some distance." Also: "Q You 
did not look to your left nor your right? A No. I didn't look 
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sideways. I was looking forward." The plaintiff in that  case further 
testified that  he did not see the approaching vehicle before the col- 
lision. The case was nevertheless submitted to the jury. I n  finding no 
error the Supreme Court stated through Bobbitt, J., a t  p. 37: 

"Under the evidence here presented, we cannot say that  the 
only reasona,ble inference or conclusion that  may be drawn 
therefrom is that defendant was operating his car in such man- 
ner as to put plaintiff on notice, a t  a time when plaintiff could 
by the exercise of due care have avoided the collision, that  de- 
fendant would not stop in obedience to the red light. We con- 
clude that  i t  was proper to submit the issue of contributory 
negligence to the jury." 

The evidence of the plaintiff here no more compels such a single 
inference than did the evidence of the plaintiff in the Currin case. 

[5] On the question of control, the plaintiff testified that  his speed 
was only five to ten miles per hour and that  he tried to stop his mo- 
torcycle when he first saw the defendant five or six feet away. H e  
had traveled only a short distance from where he had stopped and 
waited for the light to change. Such evidence does not establish as a 
matter of law that plaintiff failed to keep his motorcycle under 
proper control. 

The defendant cites the case of Almond v. Bolton, 272 N.C. 78, 
157 S.E. 2d 70.9, as controlling here. Conceding that  the Almond 
case is similar in many respects to the instant case, we are never- 
theless more impressed with its distinctions. There, the plaintiff 
motorcycle operator observed a left-turning truck that  had stopped 
a t  an intersection 150 feet ahead of him. He admitted that  this put 
him on notice that the truck could not complete its turn because of 
the presence of other traffic. Plaintiff nevertheless went around the 
truck on the right and continued into the intersection a t  a speed of 
20 miles per hour. In  the case before us the evidence was that  the 
turning vehicle moved into its turn and stopped just as the plaintiff 
entered the intersection and the collision occurred. Furthermore, the 
Almond case involved a defendant who was meeting the plaintiff 
and turning left in front of him. Plaintiff did not, as did the plain- 
tiff here, have the right to rely on a traffic signal governing the 
movement of traffic through the intersection, absent some indication 
to him that  he could not rely on it. 

An issue of plaintiff's contributory negligence as a proximate 
cause of his injury obviously arises on his own evidence. It is in our 
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opinion, however, a question to be resolved by the jury and the 
judgment of nonsuit must therefore be reversed. 

Reversed. 

CAMPBELL and PARKER, JJ., concur. 

KAREN MARIE RIOTYKA, MINOR ; FRANCES WANDA MOTYIZA, MINOB ; 
AhaT ALLEN,  INOR OR; AND RICHARD ALLEN, MINOR; BY THEIR NEXT 
FRIER'D, LEATA ALLEN BARNES v. J. H. NAPPIER, INDIVIDUALLY AND 
as EXECUTOR OF THE WILL OF RALPH ALLEN, DECEASED; CLARENCE 
&I. KIRK AND WIFE, IMOGENE S. KIRK; THOMAS A. BANKS, TRUS- 
TEE; AND TAR HEEL PRODUCTION CREDIT ASSOCIATION, BER'E- 
FICIARY 

No. 6910SC60 

(Filed 19 November 1969) 

1. Cancellation and  Rescission of Instruments  § 8- cancellation of 
executor's deed - action against grantees - sufficiency of coniplaint 

I n  this action to set aside and cancel a deed given by an executor to 
defendants and a deed of trust executed by defendants on the conveyed 
property, the complaint fails to state a cause of action against defendants 
where i t  alleges that plzintiffs are beneficiaries under a will which di- 
rected the executor to sell all of the property of the estate, including 
realty, and to pay the money in accordance with provisions of the will, 
that a certain tract of land was included in the estate, that for $100 
the executor privately executed to one defendant an option to purchase 
the tract for $31,000, that a t  the time the option was executed defendants 
knew that plaintiff beneficiaries had objected to the sale and had demanded 
notice and an opportunity to be heard before any action to sell was taken, 
and that the exerutor thereafter conreyed the property to defendants for 
$31,000, which price was grossly inadequate, since the executor had the 
power and duty to sell the property and plaintiffs could impose no legal 
obligation on him to hear their objections, there were no allegations of 
fraud or coIIusion by defendants o r  that they had knowledge of bad 
faith or fraud by the executor, and the allegation that the $31,000 paid 
for the property was inadequate is insufficient to state a cause of action 
for cancellation of the deed. 

2. Cancellation and  Rescission of Instrunlents 1, 10; Executors and  
Administrators 3 11- inadequacy of price - executor's deed 

Mere inadequacy of price standing alone and absent any element of 
fraud on the part of the purchaser is not. sufticient ground for setting 
aside a sale by an executor unless the inadequacy is so gross as in itself 
to indicate fraud or an abuse of the power conferred. 
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APPEAL by plaintiffs from Hobgood, J., 19 August 1968 Session, 
WAKE Superior Court. 

Plaintiffs, who are all minors, bring this action by their next 
friend to have set aside and canceled a deed from defendant Nap- 
pier, as executor, to defendant, Clarence M. Kirk, and to have set 
aside and canceled a deed of trust from defendants Kirk to defend- 
ant Production Credit Association. 

Plaintiffs are the beneficiaries under the Fifth, Sixth, and Seventh 
items of the Will of Ralph Allen who died on or about 18 December 
1965, and whose Will was duly probated in Johnston County on 23 
December 1965. The defendant Nappier was named as executor in 
said Will and duly qualified as such on 23 December 1965. The Will 
provided in item Second as follows: "It is my will and desire and I 
do direct my executor shall sell all of the property consisting of this 
estate, including real estate, and when the same has been liquidated, 
he, after payment of the debts and expenses, shall pay the money 
in accordance with the following bequests." Thereafter follows spe- 
cified dispositions of the money, including bequests of percentages 
of the remainder to the minor plaintiffs. 

Included in testator's estate was a tract of land in Wake County 
consisting of approximately 218 acres which defendant Nappier 
sold a t  private sale to defendant Clarence M. Kirk, and upon which 
defendants Kirk executed a decd of trust to defendant Production 
Credit Association. 

On or about 14 February 1966, and again on or about 3 March 
1966, the minor plaintiffs, through their "natural guardians and at- 
torneys," advised defendant Nappier that "they demanded notice 
and an opportunity to be heard before any action was taken to sell 
or otherwise dispose of" the Wake County tract of land. On or about 
21 March 1966 defendant Nappier, without notice to plaintiffs, 
executed as executor for $100.00 an option to defendant Clarence M. 
Kirk to purchase said tract of land for 9531,000.00. The option was 
to expire 31 March 1966. On 28 March 1966, without notice to plain- 
tiffs, defendant Nappier as executor executed and delivered to de- 
fendant Clarence M. Kirk a deed reciting consideration of $31,100.00 
which conveyed said Wake County tract of land. Also on 28 March 
1966 defendants Kirk executed a deed of trust upon said tract to 
secure their note to defendant Production Credit Association in the 
amount of $31,000.00. It is this deed and this deed of trust which 
plaintiff's seek by this action to have set aside and canceled. 

Defendants Iiirk demurred ore tenus to the complaint for failure 
to allege a cause of action against them. Their demurrer was sus- 
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tained and a mistrial as to the other defendants was ordered. Plain- 
tiffs appeal from the order sustaining the demurrer of defendants 
Kirk. 

Liles & Merriman, by John W. Liles, Jr., and Harris, Poe, Che- 
shire & Leager, by Samuel R. Leager, for plaintiff appellants. 

Maupin, Taylor & Ellis, by  William l47. Taylor, Jr., and Susan 
H .  Ehringhaus for defendant appellees Clarence M.  Kirk and Imo- 
gene S. Kirk. 

111 The allegations of the complaint as they relate to defendants 
Kirk, except where quoted, may be summarized as follows: 

(a) That defendant Nappier was the duly qualified and acting 
executor of the Will of Ralph Allen, deceased. 

(b) That the Will of Ralph Allen directed the executor to sell 
all of the property of the estate, including real estate, 

(c) That a t  the time of his death Ralph Allen owned a tract 
of land in Wake County containing about 218 acres. 

(d) That on 21 March 1966 defendant Nappier as  executor, in 
consideration of the sum of $100.00, privately executed to defendant 
Clarence M. Kirk an option to purchase the 218 acre tract in Wake 
County for the purchase price of $31,000.00. 

(e) That a t  the time of granting the option defendant Nappier 
advised defendant Clarence M. Kirk of the objections of the plain- 
tiffs to the sale of said property. 

(f) That on 23 March 1966 plaintiffs advised defendant Kirk 
by mail "that said sale was not to the best interest of the bene- 
ficiaries, that they objected to the sale of the property described in 
the above mentioned option and that they would resist said sale and 
take necessary legal action to avoid said sale." 

(g) That on 28 March 1966 defendant Nappier as executor, 
executed and delivered to defendant Kirk a deed reciting considera- 
tion of $31,100.00 conveying the said 218 acre tract. 

(h) That a t  the time of the conveyance defendant Kirk "had 
written notice that the infant beneficiaries objected to said sale." 

(i) That defendants Kirk, on 28 March 1966, executed a deed 
of trust conveying said 218 acre tract to secure their note in the sum 
of $31,000.00 to defendant Production Credit Association. 
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(j) "That a t  the time of the granting of the option for the sale 
of said land, a t  all times subsequent thereto and at  the present time 
the fair market value of said land was, has been and is reasonably 
a t  least $50,000.00." 

(k) "That the price of $31,000.00 received a t  said sale for said 
property is grossly inadequate, the fair market value thereof being 
a t  least $50,000.00." 

(1) "That the granting of an option for the sale and the sale of 
said lands by said executor to Clarence M. Kirk was contrary to law 
and equity for the reason that the price a t  which said land was sold 
was grossly inadequate, which was known or should have been 
known to said Executor and to Clarence M. Kirk, and said sale was 
consummated a t  a time and in a manner and under circumstances 
where said Executor and Clarence M. Kirk were fully advised that  
the minor beneficiaries, plaintiffs herein, objected to said sale, all to  
the great damage of these minor plaintiffs, beneficiaries under the 
will of Ralph Allen, deceased." 

[I] The sole question presented by this appeal is whether plain- 
tiffs have stated a cause of action against defendants, Clarence M. 
Kirk and wife, Imogene S. Kirk, for rescission and cancellation of 
the deed executed by defendant executor J. H. Nappier. We are of 
the opinion that the facts alleged in the complaint are not sufficient 
to constitute a cause of action against the defendants Kirk. The 
only allegations material to defendants Kirk are that they knew 
that the plaintiffs had objected to the sale and had demanded notice 
and an opportunity to be heard before any action to sell was taken; 
and that the price of $31,000.00 was grossly inadequate. 

Even though defendants Kirk were aware a t  the time the option 
to purchase the property was executed that  plaintiffs had objected 
generally to the sale and had demanded notice and an opportunity 
to be heard before any action to sell was taken, these facts would 
not be sufficient grounds to declare the sale of the property to de- 
fendant Clarence M. Kirk null and void and to set aside the deed 
conveying title to him. The executor had the express power and duty 
to sell the property and therefore plaintiffs could not impose a legal 
obligation upon him to hear their objections. 

'The defendant Kirk purchased the land from the executor who 
had been directed by the Will to sell all of the property of the 
estate, including the real estate. Since the executor had express power 
and duty to sell and there are no allegations of fraud or collusion 
on the part of defendants Kirk, or that defendants Kirk had howl -  
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edge of any bad faith or fraud on the part of the executor, the con+ 
plaint fails to allege a cause of action against defendants Kirk to 
have the deed set aside. 33 C.J.S., Executors and Administrators, 
$ 293, p. 1323. See Felton v. Felton, 213 N.C. 194, 195 S.E. 533; 
Sprinkle v. Hutchinson, 66 N.C. 450; Polk v. Robinson, 42 N.C. 235; 
Gray v. Armistead, 41 N.C. 74. 

I21 Also, the allegation that  the $31,000.00 paid for the property 
was inadequate will not provide facts sufficient to overcome the de- 
murrer. Mere inadequacy of price standing alone and absent any 
element of fraud on the part of the purchaser, is not a sufficient 
ground for setting aside a sale by an executor unless the inadequacy 
is so gross as  in itself to indicate fraud, or an abuse of the power 
conferred. 33 C.J.S., Executors and Administrators, 8 294, p. 1325. 
Such was not the case here. It is noteworthy that  plaintiffs voiced no 
objection to the sale on the ground of inadequacy of price until after 
the sale was consummated, even though they were aware of the 
terms of the option. 

The judgment sustaining the demurrer of defendants Kirk is 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

HARWELL ENTERPRISES, IND. v. GARY L. HEIM, INDMDUALLY, AND 

GARY L. HEIM AND DWIGHT BALLBRD, TRADING A$ METRO SCREEIN 
ENGRAVING COMPANY 

No. 6927SC532 

(Filed 19 November 1969) 

1. Appeal and Error 8 45- the brief - abandonment of exceptions 
Exceptions and assignments of error not set out in appellant's brief 

are deemed abandoned. Rule of Practice in the Court of Appeals No. 28. 

2. Pleadings 5 19- demurrer - admission of facts 
The demurrer admits the facts pleaded in the complaint, but it does not 

admit any legal inferences or conclusions of law asserted by the pleader. 

3. Master and Servant 9 11- employment contracts -restrictive cov- 
enants - enforcement 

Restrictive covenants in employment contracts, otherwise reasonable, 
will be enforced by a court of equity if they are no wider than reasonably 
necessary for the protection of the employer's business and do not impose 
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undue hardship on the employee, due regard being had to the public in- 
terest. 

4. Master and Servant 8 11- employment contract - burden of proof 
The burden is on the plaintiff to establish the reasonableness of an em- 

ployment contract containing a restrictive covenant not to engage in com- 
petition. 

5. Master and Servant 8 11- action on employment contract - COP- 
enant not to compete - sufficiency of allegations 

In  an action by plaintiff to restrain its former employee from engaging 
in the silk screen processing business in the United States for a period 
of two years in violation of the terms of a restrictive covenant in  the em- 
ployment contract, allegations that plaintiE's businesses are  conducted 
throughout the United States and include all phases of silk screen process- 
ing and that defe~dant  is interfering with its silk screen processing business 
in the territory surrounding a certain municipality in this State, held de- 
murrable, there being no allegations that defendant is interfering with 
plaintiff's other businesses throughout the country. 

APPEAL by plaintiff and defendant Ballard from Ervin, J., 22 
September 1969 Session of the GASTON Superior Court. 
Plaintiff, Harwell Enterprises, Inc., (Harwell), employed defend- 
ant, Gary L. Heim (Heim), on 27 September 1967 pursuant to a 
written contract. Heim voluntarily left the employ of Harwell on 11 
February 1968. Immediately thereafter, Heim and another former 
employee of Harwell, defendant Dwight Ballard (Ballard), set up 
the Metro Screen Engraving Company in Gastonia to engage in the 
silk screen processing business in competition with Harwell. 

The employment contract provided: 
"THIS AGREEMENT, executed in duplicate, sets forth the 

agreement between Gary L. Heim (Employee), and HARWELL 
ENTERPRISES, INC., (Employer), covering certain aspects 
of employment with Harwell Enterprises, Inc. 

Harwell Enterprises, Inc., is engaged in various business en- 
deavors including all phases of silk screen processing, plastics, 
importing and various other ventures which will materialize 
during the time of my employment with HARWELL ENTER- 
PRISES, INC. The nature of these operations or businesses will 
depend upon constant engineering, research, development, man- 
ufacturing, and processes which are of a secret and confidential 
nature necessary to maintain its business, and in order to con- 
tinue as a company in these fields. 

THEREFORE, in consideration of the above and in con- 
sideration of employment or continued employment with Har- 
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well Enterprises, Inc., and the payment of wages during em- 
ployment, it is understood and agreed as follows: 
n + n 

6. I further agree that I will not, after the termination of 
my employment with Harwell Enterprises, Inc., for any cause 
whatsoever, engage either directly or indirectly on my own be- 
half, or on behalf of any other person, persons, firm, partner- 
ship, company, or corporation in the business of silk screen 
processing or any other business providing products and ser- 
vices similar in nature to those of Harwell Enterprises, Inc., or 
in any competitive business in the United States for a period 
of two (2) years from the date of the termination of my em- 
ployment. 

I N  WITNESS WHEREOF, Gary L. Heim has hereto set 
his hand and seal, and Harwell Enterprises, Inc., has caused 
this agreement to be executed in its name by its President and 
its corporation seal to be hereto affixed and attested by its Sec- 
retary, this the 27th day of September, 1967." 

This suit is for an injunction to restrain Heim from engaging in 
any other business similar to Harwell's in violation of the terms of 
the contract; to restrain Ballard for participating in any such busi- 
ness effort with Heim; to require Heim to account for all money 
earned by engaging in the silk screen processing business in viola- 
tion of his contract with Harwell; for all past and anticipated money 
damages to Harwell as a result of the breach of the contract; and 
for costs of this action. 

Plaintiff alleged that its business consists "of various business en- 
deavors including all phases of silk screen processing, plastics, import- 
ing and various other ventures throughout the United States"; that 
Heim has contacted customers being served by Harwell in Gastonia, 
North Carolina and Clover, South Carolina, and is actually supply- 
ing silk screen processing equipment and materials to them; that 
these concerns were customers of Harwell during the employment 
of Heim. Heim also acquired during his employment with Harwell 
trade and technical information, lists of plaintiff's customers, price 
information, manufacturing processes and research and development 
information and is now using same in violation of his contract. 

It was further alleged that Ballard knew of the contract and 
conspired with Heim to violate i t ;  that defendants are not sufficiently 
solvent to respond in damages and that plaintiff has no adequate 
remedy a t  law. 
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Heim demurred for failure of complaint to allege facts sufficient 
to state a cause of action and for misjoinder of causes of action. 

Ballard demurred for misjoinder of causes of action and failure 
of complaint t,o state facts sufficient to constitute a cause of action 
against him since he was not a party to the employment contract. 

The demurrer of defendant Heim was sustained and the action 
dismissed as to him, since "the complaint states a defective cause 
of action in that  the contract sued upon is void and unenforceable 
because i t  purports to prevent the defendant from working in 'any 
competitive business in the Unitcd States.' " The demurrer of the 
defendant Ballard was overruled. Harwell and Ballard appeal to 
this Court. 

Whitener and Mitchem by Basil L. Whitener and Anne M.  Lamm 
for plaintiff appellant. 

Horace M .  DuBose, III,  for defendant appellee Heim. 

Hollowell, Stott  & Hollowell b y  Grady B.  Stott  for defendant ap- 
pellee Ballard. 

It] While Ballard took exceptions to overruling his demurrer and 
in the record made assignments of error, nevertheless, he did not set 
same out in his brief, and they are taken as abandoned by him. 
Rule 28, Rules of Practice in the Court of Appeals of North Car- 
olina. Ballard filed a brief in support of the ruling of the trial 
judge sustaining the demurrer of Heim. 

We confront the question as to whether the employment contract 
in this case is void and unenforceable. 

The law of "restrictive covenants not to compete" has been fash- 
ioned in numerous decisions of the North Carolina Supreme Court. 
Although general restraints of trade are not allowed, so-called par- 
tial restraints have been permitted under certain conditions. Moslcin 
Bros. v. Swartzberg, 199 N.C. 539, 155 S.E. 154 (1930); Scott v. 
Gillis, 197 N.C. 223, 148 S.E. 315 (1929) ; 17 C.J.S., Contracts, $ 
241 ( I ) ,  pp. 1109-1110. 

This case involves a personal service contract and does not in- 
volve covenants not to compete entered into in connection with the 
sale of a business and its good will. 

121 The demurrer admits the facts pleaded in the complaint, but 
it does not admit any legal inferences or conclusions of law asserted 
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by the pleader. Ice Cream Co. v. Ice Cream Co., 238 N.C. 317, 77, 
S.E. 2d 910 (1953). 

Applying this principle as to the admitted facts, we next turn to 
the applicable law. In Asheville Associates v. Miller and Asheville 
Associates v. Berman, 255 N.C. 400, 121 S.E. 2d 593 (1961), Hig- 
gins, J., set forth the applicable rule as follows: 

"Courts generally refuse to enforce restrictive covenants in em- 
ployment contracts unless they are C1) in writing, (2) entered 
into a t  the time and as a part of the contract of employment, 
(3) based on valuable considerations, (4) reasonable both as to 
time and territory embraced in the restrictions, (5) fair to the 
parties, and (6) not against public policy." 

[3] Restrictive covenants in employment contracts, otherwise rea- 
sonable, will be enforced by a court of equity if 

". . . they are no wider than reasonably necessary for the pro- 
tection of the employer's business, and do not impose undue 
hardship on the employee, due regard being had to the interests 
of the public." 17 C.J.S., Contracts, § 254, p. 1138. See Greene 
Co. v. Arnold, 266 N.C. 85, 145 S.E. 2d 304 (1965); Asheville 
Associates v. Miller, supra; and Welcome Wagon, Inc. v. Pender, 
255 N.C. 244, 120 S.E. 2d 739 (1961). 

14, 51 Restrictive covenants not to compete in employment con- 
tracts are scrutinized more rigorously than similar covenants inci- 
dent to a sale of a business. The burden is on the plaintiff to estab- 
lish the reasonableness of the contract. The mere allegation of busi- 
ness throughout the United States which needs to be protected is 
not sufficient. The plaintiff has failed to demonstrate on this record 
that the restrictive covenant applying to the entire United States 
was necessary to protect the legitimate interests of the business of 
the plaintiff. Noe v. McDevitt, 228 N.C. 242, 45 S.E. 2d 121 (1947). 

Some of the criteria to be observed in these cases are set out by 
Stacy, C.J., in Beam v. Rutledge, 217 N.C. 670, 9 S.E. 2d 476 (1940) : 

"Public policy is concerned with both sides of the question. It 
favors the enforcement of contracts intended to protect legiti- 
mate interests and frowns upon unreasonable restrictions. . . . 
It is as much a matter of public concern to see that valid con- 
tracts are observed as i t  is to frustrate oppressive ones. Both 
functions belong to the courts. 

The test to be applied in determining the reasonableness of a 
restrictive covenant is to consider whether the restraint affords 
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only a fair protection to the interest of the party in whose favor 
i t  is given, and is not so broad as to interfere with the rights of 
the public. . . . The question is one of reasonableness- rea- 
sonableness in reference to the interests of the parties concerned 
and reasonableness in reference to the interests of the public. 
. . . Such a covenant is not unlawful if the restriction is no 
more than necessary to afford fair protection to the covenantee 
and is not injurious to the interests of the public. . . . 

The line of demarcation, therefore, between freedom to contract 
on the one hand and public policy on the other must be left to 
the circumstances of the individual case. Just where this line 
shall be in any given situation is to be determined by the rule 
of reason. Of necessity, no arbitrary standard can be established 
in advance for the settlement of all cases." 

In order for plaintiff to establish the reasonableness of a con- 
tract to protect a business throughout the United States, we think 
i t  is incumbent upon the plaintiff to show that such a business does 
exist and that the contract was necessary to protect such legitimate 
interests. The record in this case does not support the position of 
the plaintiff. 

151 The allegation "[t] hat the business of the plaintiff consists of 
various business endeavors including all phases of silk screen pro- 
cessing, plastics, importing and various other ventures throughout 
the United States" undoubtedly establishes a conglomerate in the 
largest sense but there is no corresponding allcgation that the de- 
fendant is such an inventive genius or other human dynamo that his 
presence in a business endeavor anywhere in the United States would 
short-circuit the operations of the plaintiff and cause even the mild- 
est tremor in the far flung operations of the plaintiff. To uphold the 
covenant the plaintiff must allege and be prepared to prove that the 
covenant is "no more than necessary to afford fair protection to the 
covenantee [the plaintiff] and is not injurious to the interests of the 
public." Beam v. Rutledge, supra. 

Here the allegations show that Heim is interfering with the "silk 
screen processing" segment of business of the plaintiff Harwell, in 
a territory surrounding Gastonia, North Carolina. There is nothing 
to show that  Heim is interfering with any othcr segment of the "var- 
ious business endeavors" of the plaintiff or that any '(other ventures 
throughout the United States" are affected in the least. Thus there 
is no correlation of the protection sought with any need of the busi- 
ness of Harwcll. "The court cannot, by splitting up the territory, 
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make a new contract for the parties-it must stand or fall in- 
tegrally." Noe v. McDevitt, supra. 

As to Defendant Ballard -Appeal dismissed. 

As to Plaintiff Harwell -Affirmed. 

PARKER and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. MAYNARD McGUINN 

No. 6929SC453 

(Filed 19 November 1969) 

1. Criminal Law §§ 43, 66- photographs - appearance of defendant - beard a n d  mustache - prejudice 
In  a homicide prosecution, photographs purporting to show defendant 

on the night of the offense with a mustache and a short growth of beard 
were properly admitted in evidence as material and relevant to the issue 
of defendant's guilt, notwithstanding defendant's claims of prejudice on 
the grounds that he is "a nice looking, clean shaven man" and that the 
jury generally associates the wearing of beards with a disrespect for t h e  
law, where (1) one of the eyewitnesses had identified defendant as  "the 
boy with the beard" and (2) defendant himself testified on cross-exam- 
ination that the photographs fairly and accurately represented his ap- 
pearance on the night of the shooting. 

2. Criminal Law 8 43- photographs - admissibility - prejudicial ef- 
fect  

Photographs otherwise competent for the purpose of illustrating the tes- 
timony of a witness are  not rendered inadmissible solely because they may 
tend to arouse prejudice. 

3. Criminal Law § 86- impeachment of defendant's credibility - 
d a t e  of marriage - children prior to marriage 

There is no merit to defendant's contention that the question asked 
him on cross-examination as  to the date of his marriage was prejudicial 
in that subsequent examination as to the age of his children disclosed h e  
had two children by his wife prior to the marriage, since (1) a t  the time 
the question was asked the evidence of the marriage date was innocuous, 
( 2 )  defendant failed to object when he was later asked the age of his 
children, and (3) the solicitor may impeach defendant's credibility by 
cross-examination a s  to collateral matters, provided the questions a re  
based on information and asked in good faith. 

4. Homicide § 28- self-defense - instruction - ru le  of apparent ne- 
cessity 

I n  homicide prosecution, an instruction on self-defense that defendant 
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could use no more force than was reasonably necessary is erroneous, the 
correct rule being that defendant could use such force as  was necessary 
or apparently necessary to protect him from death or great bodily harm. 

APPEAL by defendant from McLean, J., May 1969 Session of 
POLK Superior Court. 

This is a criminal prosecution on an indictment charging de- 
fendant with the first-degree murder of Paul Kuykendall on 1 
February 1969. The solicitor announced in open court he would not 
t ry  the defendant for first-degree murder, but would place him on 
trial for second-degree murder or manslaughter as the evidence might 
disclose. The defendant plcaded not guilty. 

The State presented evidence of three eyewitnesses who testified 
in substance as follows: At approximately 9:15 p.m. on 1 February 
1969 they had driven to a filling station operated by Paul Kuy- 
kendall in the town of Tryon, N. C., for the purpose of purchasing 
oil. When they arrived they found the defendant and one Daniel 
Franklin already a t  the station. The defendant and Franklin had 
both been drinking and werc arguing with Kuykendall, though the 
State's witnesses did not know exactly what the argument was about. 
Kuykendall told the defendant and Franklin to leave, and they did 
leave the station, walking across the street. The defendant and 
Franklin stood across the street from thc filling station for a few 
minutes, after which one of them-the State's witnesses did not 
know which- called to Kuykendall to come across the street. Kuy- 
kendall left the filling station, crossed the street to where defendant 
and Franklin were standing, and the argumcnt continued for a few 
minutes. The witnesses then observed the defendant pull out a gun 
and shoot Kuykendall in the abdomen. Kuykendall backed away a 
fcw steps, then pulled a pistol from his pocket and shot back two or 
three times, but without hitting either the defendant or Franklin, 
both of whom ran. The State also presented medical evidence that 
Kuykcndall died in the hospital early the next morning as a result 
of the bullet wound in his abdomen. 

Defendant, appearing as a witness in his own behalf, admitted 
he shot Kuykendall, but testificd he did so only after Kuykendall 
had first fired a t  him and testified to other circumstances tending to 
support his contention that he acted only in self-defense. After two 
defense witnesses had testified to defendant's good character and 
reputation, Daniel Franklin testified as a witness for defendant in 
support of defendant's version of what had occurred a t  the time of 
the shooting. 
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The jury found defendant guilty of murder in the second-degree. 
From judgment imposing prison sentence for a term of 25 years, de- 
fendant appealed. 

Attorney General Robert Morgan, Deputy Attorney General 
Jean A. Benoy and Special Assistant Thomas J.  Bolch, for the State. 

Hamrick ,& Hamrick, by J. Nut Hamrick, for defendant appel- 
lant. 

E l ,  21 Defendant assigns as error the trial court's overruling of 
his objection to the introduction in evidence of two photographs 
which purport to show his appearance on the night the crime was 
committed. He contends these did not illustrate the testimony of any 
witness and were therefore not competent, and that their introduc- 
tion in evidence was prejudicial because they showed defendant with 
a mustache and a short growth of beard, whereas, so his counsel 
asserts, the defendant is "a nice looking, clean shaven man." De- 
fendant's counsel contends that beards and mustaches as shown in 
the pictures "are generally associated in the minds of the jury and 
the population as being worn by persons who are either criminals or 
have a disrespect for the law," and that therefore the pictures were 
prejudicial to the defendant. Without expressing any opinion as t o  
the accuracy of counsel's appraisal of prevailing public attitudes to- 
ward hair styles currently popular with one segment of our male 
population, we find no merit in this assignment of error. Defend- 
ant's appearance on the night the shooting occurred was material and 
relevant. On that night one of the State's eyewitnesses had reported 
to the police that "the boy with the beard pulled the gun and shot 
Paul," thereby identifying the defendant. The defendant himself tes- 
tified on cross-examination that the photographs fairly and accu- 
rately represented his appearance on the night of the shooting ex- 
cept that his beard "wasn't showing up quite that heavy." Photo- 
graphs otherwise competent for the purpose of illustrating the testi- 
mony of a witness are not rendered inadmissible solely because they 
may tend to arouse prejudice. State v. Porth, 269 N.C. 329, 153 S.E. 
2d 10. 

[3] The defendant assigns as error the overruling of his objec- 
tion to the question asked him on cross-examination as to the date 
of his marriage. He contends this prejudiced him in the eyes of the 
jury, since his further answers on cross-examination subsequently 
disclosed that he already had two children by his wife when he mar- 
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ried her sometime after the date of t.he shooting. There is no merit 
to this assignment of error. At the time the question was asked con- 
cerning the date of his marriage the evidence elicited was innocuous, 
and defendant failed to objcct later when questions were asked a s  
to the age of his children. Moreover, in this jurisdiction it has long 
been settled that "(f)or the purpose of impeaching defendant's cred- 
ibility as a witness the solicitor may cross-examine him as to col- 
lateral matters, including charges of other criminal offenses and de- 
grading actions, provided the questions are based on information and 
asked in good faith." 2 Strong, N.C. Index 2d, Criminal Law, 5 86, 
p. 607. 
[4] Defendant assigns as error the judge's charge to the jury 
relative to his plea of self-defense. In this connection the judge in- 
structed the jury that i t  would be their duty to acquit the defendant 
if they were satisfied from the evidence that each of several ques- 
tions should be answered in thc affirmative. One of these questions 
as  contained in the judge's charge was: "Did he (the defendant) use 
no more force than was reasonably necessary to repel the assault, 
which he contends the deceased was making upon him a t  the time 
the fatal shot was fircd?" In State v. Hardee, 3 N.C. App. 426, 165 
S.E. 2d 43, this Court has already pointcd out that this charge is 
erroneous in that the court failed to charge the jury with respect 
to thc use of such force as necessary or as was apparently necessary 
to protect the defendant from death or great bodily harm, quoting 
from State v. Francis, 252 N.C. 57, 112 S.E. 2d 756, in which our 
Supreme Court said: 

"The plea of self-defense rests upon necessity, real or ap- 
parent. 8. v. Fouller, 250 N.C. 595, 108 S.E. 2d 892; S. v. Goode, 
249 N.C. 632, 107 S.E. 2d 70; S .  v. Rawley, 237 N.C. 233, 74 
S.E. 2d 620. Or, to put i t  another way, one may fight in sclf- 
defense and may use more force than is actually necessary to 
prevent death or great bodily harm, if he believcs i t  to be nec- 
essary and has a rcasonable ground for the belief. The reason- 
ablencss of such belief or apprehension must be judged by the 
facts and circumstances as they appear to the party charged a t  
the time of the assault. As pointed out by Moora, J., in S. v. 
Fowler, supra, 'The law does not require the defcndant to show 
that he was actually in danger of great bodily harm.' Neither 
does i t  limit the force to bc used in self-defense to such force as 
may be acha l l y  necessary to save himself from death or great 
bodily harm. But the jury and not thc party charged is to de- 
termine the reasonableness of the belief or apprehension upon 
which the party charged acted." 
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While in other portions of his charge to the jury the trial judge cor- 
rectly stated the law applicable to the plea of self-defense, this did 
not render harmless the error pointed out above. '(Conflicting in- 
structions upon a material aspect of the case must be held prej- 
udicial error, since i t  cannot be known which instruction was fol- 
lowed by the jury." 7 Strong, N.C. Index 2d, Trial, $ 33, p. 327. 

We do not pass upon the defendant's remaining assignments of 
error, since they may not recur and since for the error in the charge 
noted above, defendant is entitled to a 

New trial. 

CAMPBELL and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. ROY McCAIN, JR. 

No. 6926SC46S 

(Piled 19 November 1969) 

1. Homicide g 5-- second-degree murder defined 
Murder in the second degree is the unlawful killing of a human being 

with malice, but without premeditation and deliberation. 

2. Homicide § 14- intentional killing with deadly weapon - malice 
Malice is implied in law from the intentional killing with a deadly 

weapon. 

3. Homicide § 3-- deadly weapon - knife 
A knife may be used as  a deadly weapon. 

4. Homicide 8 21- second-degree murder - sufficiency of evidence 
The State's evidence tending to show that  defendant repeatedly stabbed 

deceased with a knife and that deceased died a s  a result of the stab 
wounds is held sufficient to be submitted to the jury on the issue of de- 
fendant's guilt of second-degree murder. 

5. Homicide § 15; Criminal Law § 50-- opinion testimony that de- 
ceased was dead - non-expert 

In  this homicide prosecution, the trial court properly admitted testi- 
mony by a detective that the deceased had a cut on the right side of his 
neck and what appeared to be three stab wounds in the stomach, and 
that in his opinion the deceased was dead when he observed him a t  the 
scene of the crime, the question of whether a person is living or dead not 
being wholly scientific or of such a nature a s  to render valueless any 



N.C.App.1 FALL SESSION 1969 559 

opinion but that of an expert, and common inferences derived from the 
appearance, condition, or mental or physical state of a person being proper 
subjects of opinion testimony by non-experts. 

6. Homicide $ 20; Criminal Law § 4 s  photographs of body of de- 
ceased 

In  this homicide prosecution, the trial court did not err in the admis- 
sion for illustrative purposes of four photographs depicting the body of 
the deceased and the inside of the house where the alleged crime occur- 
red, the State not having made excessive use of the photographs. 

7. Homicide § U); Criminal Law 8 43- gruesome photographs 
The fact that a photograph is gory or gruesome will not alone render 

it  incompetent. 

APPEAL by defendant from Falls, J., 12 May 1969 Schedule "B" 
Criminal Session of MECXLENBURG Superior Court. 

The defendant was tried under a bill of indictment charging 
him with the second degree murder of Charles Weaver on 28 March 
1969. The plea was not guilty and both the State and the defendant 
offered evidence. 

The State offered the testimony of three eyewitnesses which 
tended to show that  they were a t  1107 North Allen Street in Char- 
lotte on the night of 27 March 1969 and until approximately 2:00 
or 2:30 the morning of 28 March 1969. The three-room house a t  that 
address contained a "juke box" and was commonly known as a 
"piccolo house." Sometime after midnight the defendant came into 
the house with his knife open and stated "I will kill you all." Charles 
Weaver, who was sitting on the couch beside the piccolo said to the 
defendant, "[ylou wrong, man, you wrong." The defendant replied, 
"you , I'll kill you" and proceeded to cut and repeatedly stab 
Weaver as he sat unarmed on the couch. Weaver "struggled" from 
the couch into the kitchen ~vhere he fell to the floor. The defendant 
left the house immediately with his girl friend, Johnnie Mae Davis. 
There was no evidence to indicate that the assault was in any manner 
provoked. 

Dr. Hobart R. Wood, medical examiner for Mecklenburg County, 
performed an autopsy on the deceased on 28 March 1969. He found 
that the deceased had a total of nine stab wounds or cutting wounds 
about his body. In the opinion of Dr. Wood, the deceased died of 
multiple stab wounds. Two uniformed police officers and a city de- 
tective testified for the State that they went to the house a t  1107 
North Allen Street a t  approxin~ately 2:30 a.m., 28 March 1969. 
Statements given the officers on that morning by the State's eye- 
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witnesses tended to corroborate their testimony in court. The offi- 
cers described the scene and the condition of the deceased's body 
when they arrived. 

The defendant testified on his own behalf that  he went to the 
"piccolo house" three or four times during the night of 27 March 
1969 and the morning of 28 March 1969. He  stated that  the people 
in the house, including the State's eyewitnesses, were dancing and 
drinking beer, wine and whiskey. Some were arguing and fighting. 
The defendant emphatically denied that  he had killed the deceased 
o r  cut and injured him in any manner. He admitted that  there was 
blood on his pants when he was arrested shortly after the incident 
allegedly occurred, but he explained that  i t  could have come from a 
friend who had been cut earlier in the evening or from his girl friend 
who was bleeding about the neck. 

Johnnie Mae Davis testified that  she had dated the defendant 
for about a year and a half. She had been to the house on North 
Allen Street several times during the night in question. She stated 
that  she and the defendant last went to the house about 40 minutes 
before the defendant was arrested. The defendant waited on the out- 
side while she went inside and got her coat. At  that  time people in- 
side the house were arguing but she saw no blood and noticed noth- 
ing unusual about the house. She and the defendant then left and 
did not return. The witness explained that  she was bleeding on the 
night in question because she had been scraped or stabbed with a 
fingernail file in a fight with a girl earlier that  night. 

The jury returned a verdict of guilty as charged in the bill of 
indictment and from the judgment imposing a prison sentence of 
not  less than 28 nor more than 30 years the defendant appealed as- 
signing error. 

Attorney General Robert Morgan b y  Xtafl Attorney James L. 
Blackburn for the State. 

Calvin W.  Chesson and A. Victor W r a y  for the defendant ap- 
pellant. 

GRAHAM, J. 

The defendant assigns as error the court's refusal to grant his 
motion for judgment of nonsuit made a t  the close of the State's evi- 
dence and renewed a t  the close of all of the evidence. 

11-41 Murder in the second degree is the unlawful killing of a 
human being with malice, but without premeditation and delibera- 
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tion. State v. Foust, 258 N.C. 453, 128 S.E. 2d 889; State v. Downey, 
253 N.C. 348, 117 S.E. 2d 39. Malice is implied in law from the in- 
tentional killing with a deadly weapon. State v. Mangum, 245 N.C. 
323, 96 S.E. 2d 39; State v. Benson, 183 N.C. 795, 111 S.E. 869. A 
knife may be used as a deadly weapon. State v. Randolph, 228 N.C. 
228, 45 S.E. 2d 132. Suffice i t  to say that in the trial of this defend- 
ant for second degree murder the testimony of various eyewitnesses 
that they saw him repeatedly stab the deceased with a knife and 
further evidence that the deceased died as a result of the stab wounds 
made out a clear case for the jury. 

[5] Defendant assigns as error the admission of testimony by a 
detective that the deceased had a cut on the right side of his neck 
and what appeared to be three stab wounds in the stomach, and 
that in his opinion the deceased was dead when he observed him a t  
the scene of the alleged crime. "When relevant to the issue, a wit- 
ness may testify to any thing he has apprehended by any of his five 
senses, or all of them together." State v. Fentress, 230 N.C. 248, 251, 
52 S.E. 2d 795. It would have been completely impractical and un- 
necessarily time consuming for the witness to have been required, 
as suggested by the defendant, to describe in detail his observations 
respecting the deceased's "breathing, color, appearance, pulse, etc." 
in lieu of stating his opinion that the deceased was dead. The ques- 
tion of whether a person is living or dead is not wholly scientific or 
of such a nature as to render valueless any opinion but that of an 
expert. See 31 Am. Jur. 2d, Expert and Opinion Evidence, 5 99. 
Common inferences derived from the appearance, condition, or men- 
tal or physical state of persons, animals and things are proper sub- 
jects of opinion testimony by non-experts. Bane v. R. R., 171 N.C. 
328, 88 S.E. 477; Stansbury, N.C. Evidence 2d, 8 129. The evidence 
was properly admitted. 

16, 71 Defendant's final assignments of error are to the admission 
of four photographs depicting the body of the deceased and the in- 
side of the house where the alleged crime occurred. The record clearly 
indicates that these photographs were admitted only for the purpose 
of illustrating the testimony of witnesses. They were competent for 
that purpose. State v. Gardner, 228 N.C. 567, 46 S.E. 2d 824; State 
v.  Matthews, 191 N.C. 378, 131 S.E. 743; State v. Rtus, 2 N.C. App. 
377, 163 S.E. 2d 84. The defendant contends that the photographs 
were excessive and prejudicial and should have been excluded under 
the authority of State v. Foust, supra. This contention is without 
merit. In the Foust case the State introduced ten gory color photo- 
graphs of the victim's body and elicited detailed testimony as to the 
death wound, even though the defendant had stipulated that the de- 
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ceased died as a result of the gun shot wound which came from the 
gun in the State's possession. The court noted that under the cir- 
cumstances of that case the State had made excessive use of the ten 
photographs. Here there was no stipulation as to the cause of death. 
Furthermore, the four photographs were useful to the witnesses in 
illustrating their testimony and likely helpful to the jury in un- 
derstanding it. The fact that a photograph is gory or gruesome will 
not alone render i t  incompetent. State v. Porth, 269 N.C. 329, 153 
S.E. 2d 10; State v. Gardner, supra. 

In the entire trial we find no error. 

No error. 

CAMPBELL and PARKER, JJ., concur. 

STEVE MORRIS v. -4. E. PERKINS AND WIFE, GYPSY K. PERKINS 

No. 6929SC503 

(Filed 19 November 1969) 

1. Judgments  45-- plea i n  b a r  - former judgment - question pre- 
sented 

When a former judgment is set up as a bar or estoppel, the questions 
presented are whether the former adjudication was on the merits of the 
action, whether there is an identitg of the parties and the subject matter 
in the two actions, and whether the merits of the second action are iden- 
tically the same as  will support a plea of res judicata. 

2. Jud-aen ts  § 35-- cc~nclusiveness of judgment - res  judicata - 
prerequisites 

In order for a judgment to constitute res judicata in a subsequent ac- 
tion, there must be identity of parties, subject matter, issues and relief 
demanded, and it is required further that the estoppel be mutual. 

3. Judgments  5 35- estoppel by judgment - mutual i ty  
An estoppel is mutual if the one taking advantage of the earlier adjud- 

ication would have been bound by it  had it  gone against him. 

4. Judgments  § 36-- estoppel by  judgment -identity of parties and 
issues - privity - stockholders 

In an action by p la in t i ,  a stockholder in a named corporation, against 
the defendants husband and wife. who were also stockholders in the cor- 
poration, in which action plaintiff asks (1) that a note executed by plain- 
tiff to the husband and assigned by the husband to the corporation be can- 
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celled and ( 2 )  that defendants be required to transfer to plaintiff 455 
shares of stock in the corporation, which shares plaintiff' lent to defendant 
as  collateral for a loan, judgment rendered in a prior action between 
plaintiff and the corporation, which adjudicated the rights of the parties 
to the note assigned to the corporation, does not constitute a plea in bar 
to the present action, there being no identity of parties in the two actions, 
no privity among the parties, and no identity of subject matter in the 
two actions that would support the plea of res judkata. 

A P P E . ~  by plaintiff from Froneberger, J., a t  the 14 July 1969 
Session of TRANSYLVANIA Superior Court. 

This is a civil action brought by plaintiff against defendants ask- 
ing that a note dated 1 January 1965 for $16,902.50, executed by 
plaintiff to the male defendant, be cancelled, that defendants be re- 
quired to transfer to plaintiff 455 shares of stock in The Mountain- 
aire Corporation, and for judgment against defendants for $50,000.00 
in the event defendants cannot return the stock. Hereinafter, the 
male defendant will be referred to as Perkins and the feme defend- 
ant as Mrs. Perkins. 

The complaint is summarized as follows: (Numerals ours) 
(1) In about February 1964, plaintiff was the owner of 455 

shares of stock in The Mountainaire Corporation (Mountainaire) ; 
Perkins was the owner of 455 shares, one R. S. Morris was the owner 
of 10 shares, and one R. M. Redden was the owner of 70 shares of 
stock in said corporation. 

(2) On or about 1 January 1965, Perkins, with the intent to 
defraud plaintiff, falsely represented to plaintiff that he needed 
plaintiff to execute an instrument and also lend Perkins plaintiff's 
stock to use as collateral so as to obtain a bank loan; Perkins as- 
sured plaintiff that both the instrument and stock would be returned 
to plaintiff. In reliance on said assurance, plaintiff and his wife ex- 
ecuted a promissory note to Perkins for $16,902.50; a copy of the 
note is attached to the complaint as an exhibit, is dated 1 January 
1965, and is summarized as follows: payable to Perkins in ten equal 
annual installments of $1,690.25 each, the first installment being 
payable on 15 January 1966 and one installment on the 15th day of 
each January thereafter until the entire indebtedness is paid, with 
interest from date a t  6% per annum, payable annually; 455 shares 
of Mountainaire stock are pledged as collateral security for the note; 
failure to pay any installment when due will at  payee's option render 
the entire note payable immediately; upon default payee is autho- 
rized to seIl, assign and deliver any or all of said stock a t  either 
public or private sale; in the event of public sale and if such sale is 
advertised, it is agreed that advertisement of the time, place and 
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terms of the sale be posted on the bulletin board a t  the Transylvania 
County Courthouse for ten days prior to the sale. 

(3) On 23 June 1967, plaintiff filed suit in the General County 
Court of Henderson County against Mountainaire on eleven separate 
promissory notes totaling $20,675.00 plus interest. On or about 14 
July 1967, Perkins sold a t  public sale a t  the courthouse door a t  
Brevard the 455 shares of Mountainaire stock pledged by plaintiff 
to Perkins. The $16,902.50 note executed by plaintiff to Perkins was 
without consideration and Perkins did not pay, release or relinquish 
anything of value in obtaining said note and the 455 shares of stock. 
The exhibit of the note shows that $1,000.00 was credited on the note 
on 14 July 1967 "by reason of the sale of the 455 shares of stock in 
the Mountainaire Corporation which sale was conducted, after due 
advertisement, as authorized in this note, a t  the front courthouse 
door, in the City of Brevard, N. C., on 14 July 1967." The exhibit 
also shows an assignment of t8he note from Perkins to Mountainaire 
in words and form as follows: "For value, I hereby assign, transfer, 
and deliver unto The Mountainaire Corporation all my right, tit.le 
and interest in and to the within note, on which there remains un- 
paid $16,902.50, with interest from 1 January, 1965, at  the rate of 
6% per annum, less a credit of $1,000.00 applied on 14 July, 1967. 
This 15 July, 1967. /s/ A. E. Perkins (SEAL)" 

(4) At the sale of said stock, Perkins sold the 455 shares owned 
by plaintiff to Mrs. Perkins and she is now the holder of said stock; 
that Mrs. Perkins did not obtain titsle to said stock by reason of said 
sale for the reason that the purported transfer of the stock from 
Perkins to Mrs. Perkins was illegal and void. Mrs. Perkins paid 
nothing for said stock which has a fair market value of $50,000.00. 

(5) In  the suit which plaintiff filed against Mountainaire, said 
corporation filed an answer and counterclaim on several notes which 
plaintiff executed to Perkins and which Perkins had assigned to the 
corporation (including the $16,902.50 note aforesaid). The promis- 
sory notes executed by plaintiff to Perkins and the notes executed by 
Mountainaire to plaintiff were satisfied in full by a judgment entered 
in the General County Court of Henderson County on 14 November 
1968, a copy of said judgment being attached to the complaint and 
by reference made a part thereof, said judgment being summarized 
as follows: Mountainaire, for value, executed to plaintiff all the 
notes set forth in the complaint and plaintiff is entitled to recover 
the amounts thereof. Mountainaire is entitled to recover of plaintiff 
on the notes set forth in the answer and counterclaim (these being 
the notes transferred from Perkins to Mountainaire). The judgment 



N.C.App.1 FALL SESSION 1969 565 

sets forth in detail the various amounts of each note, and interest 
thereon, that plaintiff is entitled to recover of Mountainaire and the 
various notes that  Mountainaire is entitled to recover of plaintiff, 
the latter notes including the $16,902.50 note datcd 1 January 1965 
from plaintiff to Perkins, less a credit of $1,000.00 as of 14 July 
1967; the judgment finally provides that Mountainaire owed plain- 
tiff $78.54. 

(6) Perkins and Mrs. Perkins conspired to unlawfully transfer 
the 455 shares of stock owncd by plaintiff and conducted an unlaw- 
ful and illcgal sale in violation of the laws of the United States with 
intent to defraud plaintiff of his stock. (The complaint alleged cer- 
tain acts of Congress setting forth requirerncnts for transfer of con- 
trol of any corporation holding a license for a radio station, but the 
three paragraphs of the complaint pertaining to said regulation were 
stricken on motion of Pcrkins.) 

Defendants filed answer to the complaint, denying various alle- 
gations thereof alleging wrongful or unlawful acts on the part of de- 
fendants, and setting forth a further answer and defense and plea in 
bar in which defendants set forth the entire summons, complaint, 
answer and judgment in the case of plaintiff against Mountainaire 
instituted and disposed of in the General County Court of Hcnder- 
son County. In a reply to defendants' further answer and plea in 
bar, plaintiff admitted the allegations setting forth the entire plead- 
ings and judgment in the Henderson County Court action. 

Defendants' plea in bar was heard by Froneberger, J., on 14 July 
1969 and from judgment sustaining the defendants' plea in bar and 
dismissing the action, plaintiff appealed. 

Cecil C .  Jackson, Jr., fo r  p1ainti.g appellant. 

Redden, Redden & Redden for defendant appellees. 

BRITT, J. 
[I] In  Lumber Co. v. Hunt ,  251 N.C. 624, 112 S.E. 2d 132, in an 
opinion by Parker, J. (now C.J.), i t  is said: 

"MThen a former judgment is set up as a bar or estoppel, the 
question is whether the formcr adjudication was on the merits 
of the act,ion, and whether there is such an identity of the parties 
and of thc subject mattcr in the two actions, and whcther the 
merits of the sccond action are identically the same, as will 
support a plea of res jzdicata. Hayes v. Ricard, 251 N.C. 485, 
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112 S.E. 2d 123; McIntosh, N.C. Practice & Procedure, 2d Ed., 
Sec. 1236 (7) ." 

[2, 31 In  Shaw v. Eaves, 262 N.C. 656, 138 S.E. 2d 520, in an 
opinion by Moore, J., i t  is said: 

" 'The doctrine of res jzdicata as stated in many cases is that 
an existing final judgment rendered upon the merits, without 
fraud or collusion, by a court of competent jurisdiction, is con- 
clusive of rights, questions, and facts in issue, as to parties and 
their privies, in all other actions in the same or any other ju- 
dicial tribunal of concurrent jurisdiction.' 30A Am. Jur., Judg- 
ments, § 324, p. 371. In  order for a judgment to constitute res 
judicata in a subsequent action there must be identity of parties, 
subject matter, issues and relief demanded, and i t  is required 
further that the estoppel be mutual. Light Co. v. Insurance Co., 
238 N.C. 679, 79 S.E. 2d 167; Stansel v. Mclntyre, 237 N.C. 
148, 74 S.E. 2d 345; Cameron v. Cameron, 235 N.C. 82, 68 S.E. 
2d 796; Leary v. Land Bank, 215 N.C. 501, 2 S.E. 2d 570. In 
order for a party to be barred by the doctrine of res judicata, 
i t  is necessary not only that he should have had an opportunity 
for a hearing but also that the identical question must have been 
considered and determined adversely to him. Crosland-Cullen 
Co. v. Crosland, 249 N.C. 167, 105 S.E. 2d 655. " * * 
i * * 
An estoppel is mutual if the one taking advantage of the earlier 
adjudication would have been bound by i t  had i t  gone against 
him. Bernhard v. Band of America Nat. Trust & Sav. Ass'n., 
122 P. 2d 892. * * *" 

[4] The judgment pleaded in bar in this action was rendered in an 
action in which Steve Morris, the plaintiff in this action, was the 
only plaintiff and The Mountainaire Corporation was the only de- 
fendant. In the present action, Steve Morris is the plaintiff and 
Perkins and Mrs. Perkins are t.11e defendants. Thus, we do not find 
an identity of parties in the two actions. Was there privity among 
the parties? We think not. 

In the 4th Edition of Black's Law Dictionary, p. 1361, privity 
is defined as follows: 

"Mutual or successive relationship to the same rights of prop- 
erty. 1 Greenl. Ev. $ 189; Dugy v. Blake, 91 Wash. 140, 157 P. 
480, 482; Haverhill v. InternaCional Ry. Cb., 217 App. Div. 
521, 217 N.Y.S. 522, 523. 

Thus, the executor is in privity with the testator, the heir with 
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the ancestor, the assignee wit.h the assignor, the donee with the 
donor, and the lessee with the lessor. Litchfield v. Crane, 8 S. 
Ct. 210, 123 U.S. 549, 31 L. Ed. 199." 

In  Dudley v. Jeffress, 178 N.C. 111, 100 S.E. 253, Clark, C.J., 
quoting from Boughton v. Harder, 61 N.Y. Supp. 574, said: "Privity 
implies succession. He who is in privity stands in the shoes or sits 
in the seat of the owner from whom he derives his title and thus 
takes i t  with the burden attending it." There is no showing that 
Mountainaire acquired any property rights in the former action 
that succeeded to defendants. Furthermore, it cannot be said that 
any estoppel created by the former action was mutual as between 
plaintiff on the one hand and defendants herein on the other. We 
perceive nothing about the former action that would have been 
binding on Perkins or Mrs. Perkins regardless of its outcome. 

It is true that the record discloses that Perkins and Mrs. Perkins 
were major shareholders in Mountainaire but that fact does not 
create privity of parties. Analogous is the holding in Lumber Co. v.  
Hunt, supra, stated in the fourth headnote as follows: 

"A corporation is not barred from maintaining an action for 
damages to its vehicle by reason of a prior judgment in favor 
of defendant in an action by its president against the same de- 
fendant to recover for personal injuries arising out of the same 
accident, even though the president of the corporation is its 
controlling shareholder, and chairman of its board of directors, 
and has control of its action, since there is no identity or privity 
of parties within the purview of the doctrine of res judicata." 

Nor do we think there is such an identity of subject matter in 
the two actions that would support the plea of res judicata. In  the 
former action, plaintiff sued to recover on certain notes and Moun- 
tainaire pled as a setoff, cross-action or counterclaim the notes as- 
signed to i t  by Perkins. Although in the present action plaintiff asks 
that the $16,902.50 note from plaintiff to Perkins dated 1 January 
1965 be rescinded and cancelled, the principal relief prayed for in 
the complaint is that defendants be required to transfer to plaintiff 
455 shares of stock in Mountainairc or if the stock cannot be re- 
covered that plaintiff have judgment against defendants for $50,- 
000.00. The judgment in the former action made no adjudication re- 
garding any stock in Mountainaire; i t  only adjudicated the rights 
of the parties to that suit relative to certain promissory notes. It 
cannot be said that the identical qucstion posed in the instant case 
was considered and dctcrmined adversely to plaintiff in the former 
action. Crosland-Gullen Co. v. Crosland, supra. 
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The only question before us is did the trial court commit error 
in sustaining defendants' plea in bar and dismissing the action on 
that ground. We hold that i t  did and the judgment dismissing the 
action is 

Reversed. 

BROCK and VAUGHN, JJ., concur. 

NORTH CAROLINA STATE HIGHWAY COMMISSION v. WALLACE M. 
GAMBLE, SINGLE; JOSEPH G. GAMBLE, JR. AND W m ,  MRS. JOSEPH 
G. GAMBLE, JR.; WAYNE W. GAMBLE AND W ~ E ,  SUE M. GAMBLE; 
HILDA GAMBLE GROSSE, AND EIUSBAND, WILLIAM M. GROSSE; 
LAURA M. GAMBLB, SINGLE; MARY E. GAMBLE, SINGLE; AND CON- 
NIE W. GAMBLE, WIDOW 

No. 6926SC527 

(Filed 19 November 1969) 

Eminent  Domain 5 7; Part ies  9 1; Appeal a n d  Error 8 6% con- 
demnation proceeding - conflict in landowner's deed - necessary 
pasties - remand 

Where, in a condemnation proceeding between the highway commission 
and the landowner, the court must construe conflicting provisions of the 
landowner's deed to determine if the landowner's grantor retained a strip 
of land lying between the highway right-of-way and the tract conveyed 
to landowner, the grantor is a necessary party to the proceeding, and the 
cause will be remanded so that the necessary party may be brought in. 

APPEAL by plaintiff from Ervin, J., 2 June 1969 Schedule "A" 
Civil Session of the MECKLENEURG Superior Court. 

The State Highway Commission commenced this civil action on 
31 January 1966 under G.S. Chapter 136, Article 9, to condemn cer- 
tain lands of the defendants for a right-of-way of State Highway 
Project No. 8.1640801. On 2 June 1969, pursuant to the provisions 
of G.S. 136-108, a hearing was had by Ervin, J., to determine all 
issues raised by the pleadings other than the issue of damages. 

The defendants claim title to the lands affected by the condem- 
nation under a deed from Duke Power Company (Duke) dated 19 
March 1962. The lands lie on the easterly side of U.S. Highway No. 
21. The deed to defendants from Duke provides that the western 
line of said tract runs with "the eastern margin of N.C. Highway 
right of way for U.S. 21." The boundary along the highway right- 
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of-way line is described by courses and distances. The map which 
was incorporated into the deed by reference shows the western prop- 
erty line of defendants' tract as  following the highway right-of-way 
line. The courses and dist,ances shown on the map are the same as 
those contained in the deed. 

Although defendants' deed calls for its western line to begin a t  
a point "in the eastern margin of N.C. highway right of way for 
U.S. Highway No. 21," and then proceeds "thence . . . with said 
highway right of way limit" for certain courses and distances, the 
other courses and distances given in said deed and map show the 
western boundary line of defendants' property to be located parallel 
to and running some distance to the east of the western right-of-way 
line, the parties having stipulated that the right-of-way extended 
seventy-five feet on each side of the center line of U.S. Highway No. 
21. The parties also stipulated that a t  the time of the conveyance by 
Duke to the defendants, Duke owned the property to the easterly 
margin of said highway right-of-way. 

The purpose of the hearing before Judge Ervin was, in effect, to 
resolve the conflicting provisions in the deed from Duke to the de- 
fendants and thus ascertain whether the western boundary of the 
tract conveyed extended to the eastern right-of-way line as  called 
for in one part of the description or whether, giving effect to  the 
other courses and distances, Duke retained a strip of land lying be- 
tween the highway right-of-way and the tract conveyed. 

The order of the trial judge in pertinent part is as follows: 

"AND IT APPEARING to the Court and the Court find- 
ing as facts and concluding as a matter of law from the Stipu- 
lations of the parties in open Court and from the pleadings filed 
herein and the exhibits offered in evidence and from the argu- 
ments of counsel, that  the deed from Duke Power Company to 
the Defendants dated March 19, 1962 and recorded in Book 
2437, Page 239 in the Mecklenburg Public Registry is inconsis- 
tent in its description of Tract No. 2 therein in that said deed 
provides that  the boundary line of said tract runs with the 
eastern margin of N.C. Highway right of way for U.S. High- 
way No. 21 and said boundary along the highway is described 
by courses and distances which do not follow the highway right 
of way as i t  then existed or as it exists now as a result of this 
condemnation action; that the eastern margin of N.C. Highway 
right of way for U.S. Highway No. 21 was definitely established 
and asoertainable on March 19, 1962 and as such constituted 
an artificial monument; that Duke Power Company owned the 
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property on said date to the eastern margin of said highway 
right of way; that as a conflict exists between courses and dis- 
tances and a fixed monument, the call for the monument will 
control. 

NOW, THEREFORE, IT IS ORDERED, ADJUDGED and 
DECREED that as of January 31, 1966, the date of the tak- 
ing in this action, the property of the Defendants extended to 
the eastern margin of US. Highway No. 21 as i t  then existed 
and that the Defendants are entitled to recover from the Plain- 
tiff their damages caused by the taking of this additional tract 
of land, shown as the shaded area on Defendants' Exhibit No. 
1 filed herein." 

From this order the plaintiff appeals. 

Attorney General Robert Morgan b y  Trial Attorney I. B .  Hud- 
son, Jr., and Stag Attorney Carlos W .  Murray, Jr., for the State 
Highway Commission. 

Harkey,  Faggart, Coria and Fletcher b y  Harry E. Faggart, Jr., 
for the defendant appellees. 

Duke Power Company is not a party to the action. The Court 
is called upon to construe the deed from Duke and determine 
whether Duke conveyed the tract in dispute to the defendants or 
whether title to the tract was retained by Duke, i t  having been stip- 
ulated that Duke owned the tract a t  the time of the conveyance. 

Reference to Britt v. Children's Homes, 249 N.C. 409, 106 S.E. 
2d 474, is thought to be appropriate. The plaintiffs in that case 
sought specific performance of a contract wherein defendant had 
agreed to purchase land from the plaintiffs who had acquired the 
same from one Odum. The defendants contended the deed from 
Odum to plaintiffs conveyed only a defeasible fee. The trial court 
concluded plaintiffs could convey in fee simple and decreed specific 
performance. The Supreme Court vacated the judgment and re- 
manded the cause for additional parties, saying: "The Odums are 
not parties to the action. They cannot be bound without an oppor- 
tunity to be heard . . . no judicial declaration should be made 
which could have no binding effect, but which might seriously cloud 
and interfere with such right as the Odums may have." 

A similar question arose in Oxendine v. Lezois, 251 N.C. 702, 111 
S.E. 2d 870. There the defendant refused to accept the deed tendered 
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by the plaintiff Oxendine on the ground that the plaintiff had pre- 
viously executed a deed to Melinda Hunt. Oxendine contended his 
deed to Melinda Hunt conveyed only a life estate and that upon 
her death prior to the execution of the contract sought to be en- 
forced, he became the owner in fee. On appeal the judgment order- 
ing specific performance was set aside and the cause remanded for 
additional parties. The Supreme Court stated: 

"Involved in this action are apparently conflicting provisions 
cf a deed. Thc c=urt is ca!!ed upon to resolve ille tionfiict. i n  
order that its judgment may be binding on all parties in in- 
terest and be a final termination of the controversy, the court 
should have before i t  all the heirs a t  law of Melinda Oxendine 
Hunt. The absent heirs are not bound by the judgment in a 
cause to which they are not parties. Our procedure requires that 
they be brought in and given an opportunity to be heard." 

When i t  appears, as here, in a case involving the construction 
of a deed that the absence of a party prevents the entry of a judg- 
ment fully settling and determining the question of interpretation, 
we think the court should refuse to deal with the merits of the case 
until the absent party is brought in. Morganton v. Hutton and Bour- 
bonnais Co., 247 N.C. 666, 101 S.E. 2d 679; Edmondson v. Helnder- 
son, 246 N.C. 634, 99 S.E. 2d 869. 

Following the practice in Underwood v. Stafford, 270 N.C. 700, 
155 S.E. 2d 211; Bank v. Jordan, 252 N.C. 419, 114 S.E. 2d 82; 
Ozendine v. Lewis, supra; Britt v. Children's Homes, supra; Cutler 
v. Winjield, 241 N.C. 555, 85 S.E. 2d 913; and other cases cited, the 
order appealed from is vacated and the cause is remanded to the 
Superior Court where the additional party or parties necessary to a 
decision may be made. 

Vacated and remanded. 

BROCK and BRITT, JJ., concur. 
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RAY G. REGISTER AND WIFE, ELIZABETH B. REGISTER v. JOSEPH M. 
GRIFFIN, TPUSTEE, AND PIEDMONT PRODUCTION CREDIT ASSO. 
CIATION 

No. 6926SC387 

(Filed 19 November 1969) 

1. Appeal and E m o r  Q 5- review of injunctive proceedings 
Upon appeal from an order granting or refusing an interlocutory in- 

junction, the findings of fact, as  well as  the conclusions of law, are  re- 
viewable by the Court of Appeals. 

a. Costs Q 1- t ime of imposing costs 
Costs usually follow a final judgment. 

3. Injunctions Q 1% continuance of injunction -forecIosure of deed 
of t r u s t  - improper conditions 

I n  granting an injunction restraining a defendant trustee from fore- 
closing the deed of trust in which the plaintiffs were grantors, the trial 
judge was without authority to require the plaintiffs, as a condition pre- 
cedent t o  the continuing of the injunction, to (1) pay the defendant's 
costs of advertising the property described in the deed of trust, (2) pay 
the attorney fees incurred in the action by the defendant, (3) enter into 
a n  agreed order with the defendant for a reference of the case, and (4) 
consent to be taxed with the costs of the reference, since these conditions 
compelled the plaintiffs to give up undetermined legal rights prior to a 
hearing of the case on the merits. 

4. Injunctions Q 1% temporary injunction - show cause hearing - 
jurisdiction of wurt - meri ts  of case 

Upon a hearing to show cause why a temporary restraining order should 
not be continued to the hearing, the court has no jurisdiction to hear and 
determine the controversy on its merits, but has jurisdiction to determine 
only whether the temporary restraining order should be continued to the 
hearing and the amount of bond to be required of plaintiffs. G.S. 1-496, 
G.S. 1-497. 

APPEAL by plaintiffs from Xnepp, J., 21 March 1969 Session of 
Superior Court held in MECKLEKBURG County. 

Plaintiffs in an action, S.D. #67-355, instituted on 16 November 
1967, obtained an injunction on 20 October 1967 to prevent the de- 
fendant trustee in a deed of trust from foreclosing the deed of trust 
in which the plaintiffs were the grantors. This injunction was dis- 
missed and the action nonsuited on 29 January 1969 when the plain- 
tiffs failed to  appear and prosecute the action. Thereafter on 13 
March 1969, the plaintiffs brought this action and obtained another 
injunction to prevent a foreclosure under the same deed of trust.. 
Upon a show cause hearing, the trial judge found that the injunc- 
tion should be continued but imposed certain conditions precedent 
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upon the plaintiffs. The judge required, under the heading of "Con- 
clusions" : 

"1. That  the Plaintiffs, within ten days from the date of this 
order, pay to the Defendant, Piedmont Production Credit As- 
sociation, the costs of advertisement of the property described 
in the Deed of Trust in the amount of $134.00, and the sum 
of $500.00 in reimbursement of the counsel fees incurred by the 
Defendant in the action heretofore filed which is referred to 
above. 
2. That  within ten days from the date of this order, Plaintiffs 
deposit with the Clerk of Court for Mecklenburg County a 
good and sufficient bond in t.he sum of $500.00, conditioned upon 
the payment by the Plaintiffs of the entire costs of a reference 
in this case and that the Plaintiffs do hereby consent that they 
shall be taxed with the entire costs of such reference. 
3. That  the Plaintiffs, within ten days from the date of t.his 
order, enter into an agreed order with the Defendants for a 
reference of this case. 
4. That  the Plaintiffs give a good and sufEcient bond in the 
amount of $2,000.00, conditioned upon their payment of any 
damages which the Defendants may sustain, if upon the hear- 
ing of this suit i t  is determined that this injunction was im- 
providently granted. 
5. I n  the event plaintiffs shall not comply with these condi- 
tions the Defendants shall be entitled to proceed against the 
bond in the amount of $250.00 heretofore given by the Plain- 
tiffs in this action for such damages as  they may have sustained 
by reason of the temporary order dated March 12, 1969. 
6. In  the event the Plaintiffs do not comply with the conditions 
set forth above that they be and are restrained and enjoined 
from thereafter seeking any order restraining or enjoining any 
subsequent attempt to sell the property described in the Deed 
of Trust a t  a foreclosure sale without notice to the Defendants. 
Upon the failure of the plaintiffs to comply with any of the 
foregoing conditions, the restraining order issued herein shall be 
immediately dissolved." 

Upon the entry of the order, the plaintiffs excepted and appealed 
to the Court of Appeals. 

Clayton, Lane & Helms b y  Thomas G. Lane, Jr., for plaintiff ap- 
pellants. 

Griftin & Gerdes b y  Joseph M. Gri f in  for defendant appellees. 
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The appellants assign as error certain conditions included in the 
order continuing the restraining order. Appellants contend that the 
trial judge erred in requiring the plaintiffs to meet the conditions 
contained in paragraphs numbered 1, 2, and 3 of the "Conclusions," 
as  set forth above, before plaintiffs would be entitled to have the 
injunction continued to the final hearing. Appellants raise no ques- 
tion about the other findings of fact or other provisions of the order. 

[iJ "Upon an appeai from an order granting or refusing an inter- 
locutory injunction, the findings of fact; as well as  the conclusions 
of law, are reviewable by this Court." Deal v. Sanitary District, 
245 N.C. 74, 95 S.E. 2d 362 (1956) ; Dilday v. Board of Education, 
267 N.C. 438, 148 S.E. 2d 513 (1966). However, there is a presump- 
tion that the judgment entered by the trial court is correct, and the 
burden is upon appellants to assign and show error. Confevence v. 
Creech and Teasley v. Creech and Miles, 256 N.C. 128, 123 S.E. 2d 
619 (1962). 

[2] Costs usually follow a final judgment. Whaley v. Taxi Co., 
252 N.C. 586, 114 S.E. 2d 254 (1960). 

No evidence appears in the record to support the finding of fact 
appearing in the order that "( t)  he Defendant, Piedmont Production 
Credit Association has expended the sum of $134.00 for the cost of 
advertising the property described in the Deed of Trust for sale, 
and incurred counsel fees in the prior action brought by Plaintiffs 
in the amount of $500.00." 

[3] "The costs incident to a reference, including the referee's fee, 
are taxable in the discretion of the court." Perry v. Doub, 243 N.C. 
173, 90 S.E. 2d 239 (1955). We think i t  was improper for the judge, 
in this case, as  a condition precedent to the restraining order, to re- 
quire plaintiffs to pay one of the defendants the sum of $634.00. 

Attorney fees, costs of advertising, and costs of reference are 
usually considered as elements of damages. 43 C.J.S., Injunctions, 
$ 315. In  general, there are two situations in which damages may be 
assessed in consequence of the issuance of an injunction. 

1. "A final decision that an injunction was wrongfully ob- 
tained usually is a condition precedent to the assessment of 
damages in the injunction suit." 43 C.J.S., Injunctions, 285. 

2. "The granting of an injunction is conclusive of probable 
cause so as to prevent recovery for malicious prosecution of 
the injunction suit; and final determination of the injunction 
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suit is a condition precedent to an action for damages brought 
independently of the injunction bond." 43 C.J.S., Injunctions, 
$ 307. 

McCormick states the (' ((p)rinciplef that counsel fees and other 
expenses, beyond taxable costs, in lawsuits generally are not re- 
coverable." He further states: "In the great majority of the states, 
however, attorneys' fees and othcr reasonable and necessary expenses 
incurred in proceedings bcfore final trial to vacate or dissolve the 
injunction are recoverable, if the injunction is dissolved on the 
grounds which imply that i t  should not have been issued originally. 
In such cases, the proof must identify the fees and expenses incurred 
on the motion to dissolve the injunction, as distinguished from those 
incurred in defending the suit generally." McCormick on Damages, 
$ 109. 

Generally, in granting injunctions the court rcquires a bond to 
insure the defendant against any loss. See G.S. 1-496; G.S. 1-497. 
The rule seems to be that ('(a)side from liability arising from bond 
required as a condition to the granting of the injunction, as a gen- 
eral rule damagcs are not recoverable for the wrongful issuance of 
an injunction unless malicious prosecution is shown." 43 C.J.S., In- 
junctions, $ 281. 

[4] The court on this hearing had no jurisdiction to hear and de- 
termine the controversy on its merits. Patterson v. Hosiery Mills, 
214 N.C. 806, 200 S.E. 906 (1939) ; Carbide Corp. v. Davis, 253 
N.C. 324, 116 S.E. 2d 792 (1960). The only questions presented to 
the trial judge on this hearing were whether the temporary restrain- 
ing order should be continued to the hearing and the amount of 
bond to be required of plaintiffs. G.S. 1-496. 

131 "When the judge below grants or refuses an injunction, he 
does so upon the evidence presented, and the only question is whether 
the order should be made, dissolved, or continued. He cannot. go 
further and determine the final rights of the parties, which must be 
reserved for the final trial of the action." McIntosh, N.C. Practice 
2d, 5 2219. In requiring the plaintiffs to pay $634.00 to one of the 
defendants, consent to a reference, and consent to be taxed with the 
entire costs of such reference, as a condition precedent to the con- 
tinuance of the restraining order, the court was, in effect, forcing 
plaintiffs to give up some of their undetermined legal rights prior 
to the case being heard on its merits. The primary purpose of a 
temporary restraining order is usually t,o meet an emergency when 
i t  appears that any delay would materially affect the rights of a 
plaintiff. The purpose of a plaintiff's undertaking pursuant to G.S. 
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1-496 is to assure that a defendant will be able to recover such dam- 
ages "as he may sustain by reason of the injunction, not exceeding 
the amount named, if the court should finally decide that the injunc- 
tion was improperly issued." McIntosh, N.C. Practice 2d, $ 2214. 
The court protects a plaintiff's rights by the issuance of the restrain- 
ing order and protects a defendant's rights in determining the amount 
of the bond required. 

The order of Judge Snepp cont.inuing the temporary restraining 
order dated 21 March 1969 is modified by striking therefrom the 
above paragraphs numbered 1, 2, and 3, which appear in the order 
under "Conclusions," and as thus modified the order is affirmed. 

Modified and affirmed. 

MORRIS and HEDRICK, JJ., concur. 

SANKEY L. BLANTON,  PLAINT^ v. ALLEN HOYT McLAWHORN, DE- 
FENDANT AND LILLIAN H. BLANTON, ADDITIONAL DEFENDANT 

No. 6910SC59 

(Filed 19 November 1969) 

1. Pleadings 5 3 6  motion to amend answer - discretion of trial 
court 

In an action for personal injuries arising out of a n  automobile accident, 
the trial court did not abuse its discretion in denying defendant's motion 
to be allowed to amend his answer in  order to plead a prior judgment of 
nonsuit as re8 judicata on his cross action against the additional defend- 
an t  for contribution, where (1) the motion was made more than two 
years after the original answer was filed and (2) allowance of the amend- 
ment under the circumstances of the case would have been a t  most of 
only limited value to the defendant. 

2. Judgments 9 45- plea of res judicata - judgment of nonsuit - 
determination - hearing 

I n  determining whether a prior judgment of nonsuit operates as re8 
judicata in a subsequent action, the trial court must defer a ruling on 
the plea until after all the evidence is presented upon the trial, since only 
then can it be determined if the evidence a t  the second trial was sub- 
stantially the same as a t  the first. 

3. Judgments § 36- conclusiveness of judgment - partias concluded - principal 
A prior judgment establishing negligence on the part of an agent is 

not conclusive in a subsequent action against the principal. 
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APPEAL by defendant from Hobgood, J., September 1968 Non- 
Jury Civil Session of WAKE Superior Court. 

This is a civil action instituted on 21 April 1966 in which plain- 
tiff seeks recovery of damages for personal injuries he suffered as 
result of an automobile collision which occurred on 25 November 
1965 a t  the intersection of N.C. Highways Nos. 42 and 96. Plaintiff 
was a passenger in his wife's automobile which was being driven by 
her in a northerly direction on Highway No. 96. Defendant was 
driving his truck in an easterly direction on Highway No. 42. Plain- 
tiff alleged that the collision between his wife's automobile and de- 
fendant's truck and the resulting injuries sustained by plaintiff were 
solely and proximately caused by the negligence of defendant in 
driving a t  an excessive speed and in other specified respects. 

On 19 July 1966 defendant filed answer denying negligence on 
his part, and in a further answer and counter-claim alleged that a t  
the time of the collision plaintiff's wife was acting as agent for the 
plaintiff and that certain specified negligent acts and omissions of 
the plaintiff's wife were the sole and proximate cause of the collision 
and of resulting injuries sustained by the defendant, for which de- 
fendant counterclaimed against the plaintiff. In a second further 
answer, defendant pleaded the contributory negligence of plaintiff's 
wife, acting as plaintiff's agent, as a defense. In a third further an- 
swer defendant alleged that plaintiff had himself been contributorily 
negligent in failing to keep a proper lookout on his own account. As 
a fourth further answer and defense and cross action, and in the 
alternative if i t  should be found that the wife was not agent of the 
plaintiff, defendant pleaded a cross action against the wife for con- 
tribution as a joint tort-feasor under G.S. 1-240. As a result of this 
cross action and on motion of defendant, order was entered 19 July 
1966 making plaintiff's wife an additional party defendant. On 1 
September 1966 the additional defendant filed answer to the cross 
action, denying negligence on her part and praying that the action 
be dismissed as t.o her. 

On 6 August 1968, defendant filed a motion for permission to 
amend his answer so as to add thereto an additional further answer 
and defense as  follows: 

"1. That a t  the time of the institution of this action the ad- 
ditional defendant, Lillian Blanton, also instituted an action 
against this defendant for damages resulting from the collision 
complained of herein, and that this defendant filed answer and 
counterclaim and the case came on for trial a t  the December 
4, 1967 Civil Session of the Superior Court of Wake County, 
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and a t  the conclusion of the evidence of the plaintiff in that ac- 
tion, who is the additional defendant herein, the court found :is 
a matter of law that the plaintiff therein, the additional defend- 
ant herein, was negligent and that her negligence was a proxi- 
mate cause of the collision and allowed the motion of this de- 
fendant for judgment as of nonsuit, whereupon, this defendant 
took a voluntary nonsuit on his counterclaim. 

"2. That  the plaintiff therein, the additional defendant 
herein, gave notice of appeal to the Supreme Court of North 
Carolina, but thereafter abandoned her appeal 'and consented 
to the entry of a judgment dismissing her action, which judg- 
ment was entered on the 10th day of June, 1968. 

"3. That  the final judgment entered as to the cause of ac- 
tion of the plaintiff therein, the additional defendant herein, 
Lillian Blant,on, constituted between this defendant and the ad- 
ditional defendant, Lillian Blanton, an adjudication that Lillian 
Blanton was negligent and that her negligence was a proximate 
cause of the collision complained of by the plaintiff in this ac- 
tion and that as a result of such adjudication the original de- 
fendant herein is entitled, as a matter of law, to contribution 
from the additional defendant, Lillian Blanton, in the event 
that i t  should be found that this defendant was in anyway neg- 
ligent, which is again expressly denied." 

From order denying defendant's motion for permission to amend 
his answer, defendant appealed. 

Smith, Leach, Anderson & Dorsett, by Willis Smith, Jr., for de- 
fendant appellant. 

Harris, Poe, Cheshire & Leager, by W. C. Harris, Jr., for addi- 
tional defendant appellee. 

[I] Defendant appellant's only assignment of error is the denial 
of his motion to be allowed to amend his answer to plead the prior 
judgment as res judicata on his cross action against the additional 
defendant for contribution. The motion to amend was made on 6 
August 1968, more than two years after the original answer was filed 
and long after the time for filing answer had expired. "After the 
time for answering a petition or complaint has expired, the respond- 
ent or defendant may not as a matter of right, file an amended an- 
swer. The right to amend after the time for answering has expired, 
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is addressed to the discretion of the court, and the decision thereon 
is not subject to review, except in case of manifest abuse." Hardy v. 
Mayo, 224 N.C. 558, 31 S.E. 2d 748. This well-established rule has 
been repeatedly announced and followed by our Supreme Court. 
Vending Co. v. Turner, 267 N.C. 576, 148 S.E. 2d 531, and cases 
cited therein. 

Appellant contends nevertheless that he has been denied a right 
to which he was entitled as a matter of law, citing Sisk v. Perkins, 
264 K.Z. 43, i40 S.E. 2d 753. In that case, however, the defendant 
had been allowed to amend his cross action so as to plead the judg- 
ment in the parallel action as res judicata on the issue of the addi- 
tional defendant's negligence, and the decision furnishes no support 
for appellant's contention in thc case now before us that he is en- 
titled to amend as a matter of right or that denial of his motion to 
amend was in this case an abuse of discretion. 

11-33 While the record does not disclose what factors were con- 
sidered by the trial judge in exercising his discretion in the present 
case, we note that in Sisk the prior judgment pleaded as res judicata 
was based upon a jury verdict, while in the present case the prior 
judgment was a judgment of nonsuit. Therefore, even had the mo- 
tion to amend been granted it would still be necessary to defer a rul- 
ing on the plea in bar until after a11 evidence is presented upon the 
trial, as only then could i t  be determined whether the evidence a t  
the second trial was substantially the same as a t  the first. Ratson 
v. Laundry, 206 N.C. 371, 174 S.E. 90. Furthermore, in the case be- 
fore us, unlike the Sisk case, the defendant has pleaded, in his first 
and second further answers, that the additional defendant was act- 
ing as agent of the plaintiff, thereby seeking to hold plaintiff re- 
sponsible for any negligcncc on the part of the additional defend- 
ant. Even if defendant's motion to amend had been granted and he 
should ultimately establish his defense of res judicata on the issue 
of the additional defendant's negligence, the plea of res judicata 
would be valid only in connection with his cross action for contribu- 
tion against the additional defendant and could not be effective as 
against the plaintiff, since a prior judgment establishing negligence 
on the part of an agent is not conclusive in a subsequent action 
against the principal. Coach Co. V .  Burrell, 241 N.C. 432, 85 S.E. 2d 
688; 46 Am. Jur. 2d, Judgments, $ 569, p. 729. Therefore, allowance 
of the amendment in the present case would have been a t  most of 
only limited value to the defendant. In  any event the record fails to 
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disclose any abuse of discretion on the part of the court in refusing 
to allow the motion to amend. The order appealed from is therefore 

Affirmed. 

MALLARD, C.J. and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. PAUL SMITH 

No. 6924SC393 

(Filed 19 November 1969) 

1. Larceny § 7; Criminal Law § 66- sufficiency of evidence-iden- 
t i f i a t i o n  of defendant - expression of doubt  o n  cross-examination 

I n  this prosecution for  automobile larceny, defendant's motion for non- 
suit was properly denied where the State's witness testified that he saw 
defendant driving the automobile on the morning after it  was stolen, and 
that  defendant had discussed with him the possibility of trading the 
stolen automobile for one parked on the witness' used car lot, notwith- 
standing the witness on cross-examination expressed some doubt a s  to 
the correctness of his identification of defendant, the weight of the wit- 
ness' testimony being for the jury. 

2. Criminal L a w  § 114-- expression of opinion by court -instructions 
-reference t o  person by nickname 

In  this prosecution for automobile larceny, the trial court did not ex- 
press an opinion on the credibility of defendant as  a witness during re- 
capitulation of defendant's testimony by referring to a person who de- 
fendant testified had aided him in escaping from prison as  "Cadillac," the 
court having used defendant's own words, and the court's failure also to 
use the person's correct name not constituting an expression of opinion. 

3. Larceny § &-- felonious larceny-failure to submit  misdemeanor 
larceny 

I n  this prosecution for larceny of an automobile of a value of over $200, 
the trial court did not err in failing to charge the jury with respect to 
larceny of property of a value less than $200, where there was no evi- 
dence from which it  could even be inferred that the value of the auto- 
mobile was less than $200. 

4. Constitutional Law 5 31- opportunity t o  prepaxe f o r  trial- trial 
of case at same t e r m  counsel is appointed 

I n  this felonious larceny prosecution, defendant was not denied an ade- 
quate opportunity to prepare for trial by the fact that the case was called 
for trial a t  the same term of court a t  which counsel was appointed, where 
the record shows that defendant refused to allow counsel to move for a 
continuance but insisted that the case be tried when called. 
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APPEAL by defendant from Copeland, S.J., 14 April 1969 Special 
Session Superior Court of WATAUGA County. 

Defendant was charged with larceny of personal property of the 
value of more than $200. Upon a finding of indigency, counsel was 
appointed to represent him a t  his trial. A plea of not guilty was 
entered. The jury returned a verdict of guilty as charged, and de- 
fendant appealed from the judgment entered. 

A t t o r ~ e y  Genzrd Rcbert Morgiin by Stiif A i i ~ n e . y -  James L. 
Blackburn for the State. 

Stacy C .  Eggers, Jr., for defendant appellant. 

[I] By his first assignment of error, defendant contends that the 
trial tribunal committed error in denying his motion for nonsuit a t  
the close of the State's evidence and renewed a t  the close of all the 
evidence. The witness, whose evidence is the basis for defendant's 
position testified that he was engaged in the garage and used car 
business. On the morning after the automobile larceny with which 
defendant was charged occurred, defendant came to his place of 
business about 8:30 and wanted to borrow jumper cables with which 
to start a car. Defendant was not driving a car a t  that time. Witness 
loaned defendant the jumper cables as requested. Defendant returned 
about 20 minutes later driving a "red 1960 2-door maroon Chevrolet." 
He then discussed with witness the possibility of trading the Chev- 
rolet for a 1960 Mustang which was parked on witness's lot. Wit- 
ness talked with defendant about 20 or 30 minutes. When defendant 
left, witness helped him start the Chevrolet, and defendant drove off 
in a southerly direction toward Jefferson. He did not see defendant 
again until that night about 10 o'clock. Witness then saw defendant 
walking toward his place of business. Witness was driving his car 
a t  the time. He had his headlights on and i t  was misting rain. He 
stopped or slowed his car and saw that the man walking was the 
same one who had been in his place that morning. On the next morn- 
ing, witness found the Chevrolet, without a license plate, parked on 
the West Jefferson highway and notified the authorities. On cross- 
examination, witness testified that he talked with defendant a long 
time and observed him but defendant did not tell witness his name. 
"That in my opinion, Paul Smith, the defendant was the man in the 
car a t  the time in question. I don't think I could be mistaken, but I 
could be". On redirect examination the witness was asked: "Is the 
defendant, Paul Smith, who is seated a t  the defense table with his 
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attorney, the same man you saw driving this automobile on that  
Saturday morning a t  your place of business?" The witness answered: 
"I think i t  is." On Recross-examination the following occurred: 

"Q. You think he looks similar to him, but you could be mis- 
taken? 

A. Well, I could be, but I'm just about sure he is the same 
man. 

&. But there is some doubt in your mind, isn't there, Mr. 
Calloway? 

A. Like you say, a lot of them look alike and there might be 
some doubt." 

Defendant contends that because the witness expressed some 
doubt as to the correctness of his identification, the trial tribunal 
should not have submitted the matter to the jury. This contention 
is without merit. The witness was speaking of his firsthand observa- 
tion in daylight hours and as a result of a conversation of some 
length. While counsel's cross-examination of the witness may have 
elicited from the witness expressions indicating some indistinctness 
of perception or memory, the court correctly admitted the evidence 
and denied defendant's motion. The weight of t,he evidence was for 
the jury. State v. Haney, 263 N.C. 816, 140 S.E. 2d 544 (1965). To 
hold otherwise would make the judge the t-rier of facts. State v. 
Burton, 272 N.C. 687, 158 S.E. 2d 883 (1967). 

[2] Defendant next contends that the court, in its charge, ex- 
pressed an opinion that defendant's evidence was not worthy of be- 
lief. Although i t  is not clear from the record, i t  appears that the 
portion of the charge to which defendant takes except,ion occurred 
during the court's recapitulation of the testimony of the defendant: 
"Anyway, he said they went over the fence. He said he went one 
way and the others went another way. That he went in the woods 
and went to sleep. He said he woke up about 7:00 or 8:00 o'clock 
that night and when he did he walked out to the road and about 
that time a man came along whose name was Carl Jones. That Carl 
Jones was a man he had been in prison with before. H e  was from 
Charlotte. He said that the way he got word to Carl Jones from 
Charlotte was that Cadillac-some man he called Cadillac, who 
was a t  the prison camp, he said, and was in the prison camp a t  the 
time he went over the fence on that day -and that Cadillac got 
word to  the man in Charlotte and that the man from Charlotte 
came along the road and picked him up." 
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The record shows that the following testimony was given by de- 
fendant on cross-examination: 

"Q. How did you get word to him in Charlotte? 
A. Through a friend of mine. 
Q. Who was that? 
A. Cadillac - Shorty - 
Q. Well, what was his name? 
A. Anthony Perry. 
I got to know Allthony Perry when we were serving time a t  
Boone. He did not escaDe with us but was in the camp a t  the 
time the escape was made. He came to the Boone c a A p  after 
I was there, and was there up to the time I escaped. That  I got 
word to Cadillac- Anthony Perry, to pick me up." 

It is obvious that the court, in recapitulating defendant's testi- 
mony, accurately used defendant's own words. The failure of the 
court also to use the name Anthony Perry is not prejudicial error 
and does not constitute the expression of an opinion. This assign- 
ment of error is overruled. 
[3] Defendant's third assignment of error is to the failure of the 
court to charge the jury with respect to larceny of property of a 
value less than $200. An examination of all the evidence reveals that 
all of the evidence was that t,he vehicle stolen had a value in excess 
of $200. There is no evidence from which i t  could even be inferred 
that the value was less than $200. This assignment of error is over- 
ruled. 

[4] Finally, defendant contends that his constitutional rights were 
violated by reason of the fact that the case was called for trial a t  
the same term of court a t  which counsel was appointed, and coun- 
sel could not have had adequate time to prepare for trial. The 
record is devoid of any motion for continuance. On the contrary, 
counsel candidly states that no motion was made; that defendant 
refused to allow counsel to make such a motion and insisted that his 
case be tried when called. Defendant had a choice between two 
rights: to move for a continuance or demand a speedy trial. It ap- 
pears that he exercised his right to demand a speedy trial with full 
knowledge of his right to move for a continuance. In  exercising one 
right, he waived the other and cannot now be heard to complain. 

The record discloses that defendant had a fair trial before a 
jury, and in the trial we find 

No error. 

MALLARD, C.J., and HEDRICK, J., concur. 
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MARJORIE ANNE W. DILLON v. NORTH CaROLINA NATIONAL BANK 
AS EXECUTOR U/W OF JAMES PATRICK DILLON, AND AS TBUsm UNDER 
TRUST OF JAMES PATRICK DILLON, DECEASED 

No. 692880477 

(Filed 19 November 1 W )  

1. Trusts § 6- discretionary powers of t rustee - interests of minor 
beneficiaries - action by widow 

In a n  action by plaintii, a widow, against the trustee of a trust estab- 
lished by p!aintifF7s deceased husband for the benefit of his two minor 
daughters, the trial court properly found that the trustee did not abuse 
i ts  discretionary powers under the trust instrument in  refusing to pay one- 
half of the mortgage debt on property owned by plaintiff as  the surviving 
tenant by the entireties, notwithstanding the trustee was granted discre- 
tionary power to satisfy any debts and expenses of the estate, including 
mortgages, and the trustee did pay numerous small debts of the estate, 
since i t  appeared from the record that the trustee's refusal to  pay was 
a n  honest effort, based upon reasonable judgment, to protect the minor 
beneficiaries. 

2. Trusts  § 6- discretion of trustee- abuse of powers 
The courts may not control a trustee in the exercise of discretionary 

powers except to prevent an abuse of those powers. 

3. .Costs § 3; Declaratory Judgment  Act 8 2-- taxing of costs - dis- 
cretion of court  - t rus t  action - declaratory judgment 

In  a declaratory judgment action by plaintiff, a widow, against the 
trustee of a trust established by plaintiff's deceased husband for the bene- 
fit of his two minor daughters, in which action the plaintiff unsuccessfully 
sought to compel the trustee to pay one-half of a mortgage debt on sur- 
vivorship property, the trial court did not err in taxing all costs, with 
the exception of attorneys' fees, against the plaintiff. G.S. 1-263, G.S. 
6-21 (2) .  

APPEAL by plaintiff from Clarkson, J., 5 May 1969 Session of 
MECKLENBURG Superior Court. 

This is a proceeding initiated pursuant to Chapter 1, Article 26 
of the North Carolina General Statutes, entitled "Declaratory Judg- 
ment". Plaintiff seeks to have paid by the defendant as executor of 
the decedent's estate or as trustee of a trust established by decedent 
for the benefit of his two minor daughters, Mary Anne and Kath- 
leen Patrice Dillon, one-half the outstanding balance due on a note 
executed by plaintiff and her deceased husband, James Patrick Dil- 
Ion, secured by a deed of trust conveying lands held by them as 
tenants by the entirety. 

Based on the stipulations of the parties, argument of counsel and 
consideration of the evidence the judge found, inter alia, the follow- 
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ing facts: that plaintiff was the widow of the decedent and the 
mother of the two minor daughters; that decedent's last will and 
testament was offered for probate and is recorded in the office of 
the Clerk of Superior Court; that the trust agreement referred to 
in the last will and testament was stipulated into the record by the 
parties; that a t  the time of decedent's death, he and plaintiff owned 
as tenants by the entirety certain real estate in Mecklenburg County, 
North Carolina; that a t  the time of decedent's death the sum of 
$10,298.31 was the outstanding balance due 2nd owing on a note 
secured by a deed of trust executed by plaintiff and decedent; that 
plaintiff took title to the real estate under the rights of survivorship 
of a tenancy by the entirety on the death of her husband; that de- 
fendant as trustee under the trust agreement collected proceeds on 
certain life insurance policies on the life of decedent in the total 
amount of $41,190.27; that the total value of decedent's estate was 
$1,977.96; that defendant, after qualifying as executor, paid estate 
debts totaling $1,752.83 out of estate funds; that thereafter, pursuant 
to law, defendant as executor paid plaintiff the statutory widow's 
allowance totaling $1,600.00, $916.00 of this total being in cash and 
$684.00 being in personal property of that value; that thereafter 
defendant as trustee paid a total of $1,546.92 to the decedent's estate 
for the satisfaction of estate liabilities; that plaintiff made demand 
on defendant as executor to pay one-half of the mortgage debt and 
that defendant refused because the estate did not have sufficient 
funds to pay the debt; that plaintiff made the same demand on de- 
fendant as trustee but that defendant, in the exercise of its discre- 
tion, refused to pay on the ground that the principal function of 
the trust is the support, maintenance and education of the trust 
beneficiaries and that payment of the debt as demanded by plaintiff 
would not be consistent with defendant's duties as trustee; that af- 
ter the death of decedent, defendant as trustee offered to purchase 
the house and real estate with trust proceeds, the purchase price of- 
fered being the balance due on the mortgage, but that plaintiff re- 
jected the offer; that the property in question was appraised as hav- 
ing a value of $15,500.00 as of the date of decedent's death and that  
one-half of the mortgage debt was a just and proper debt of the de- 
cedent's estate. 

Based on these findings of facts the court made the following con- 
clusions of law: 

"1. That the decision of whether to pay or not to pay one-half 
the mortgage debt referred to in Plaintiff's Complaint is within 
the discretionary authority of the Defendant in its capacity as 
Trustee. 
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2. The refusal by the Defendant, in its capacity as Trustee, to 
pay one-half the mortgage debt referred to in the Complaint 
was a discretionary act on the part of said Trustee, and said 
refusal was not an abuse of the Trustee's discretion, nor has the 
Trustee acted arbitrarily or unreasonably. 

3. The payment of some estate liabilities and debts by the 
Defendant in the exercise of its discretion as Trustee does not 
obligate the Defendant, as Trustee, to pay one-half of the 
mortgage debt referred to in the Complaint." 

The court then ordered that plaintiff was not entitled to have de- 
fendant, as trustee, pay one-half the mortgage debt, that her action 
be dismissed and that, in the discretion of the court, all costs except 
attorneys' fees be taxed against the plaintiff, with the court retain- 
ing jurisdiction over attorneys' fees until final disposition of the case. 

Clayton, Lane and Helms, by Thomas G. Lane, Jr., for plaintiff 
appellant. 

Palmer, Jonas and Mullins, by Michael P. Mullins, for defend- 
ant appellee. 

MORRIS, J. 
[I] Plaintiff raises two questions on appeal: whether defendant 
as trustee abused its discretionary powers and whether the court 
erred in taxing all costs against the plaintiff. Plaintiff concedes in 
her brief that defendant as trustee was given discretionary powers 
under the terms of the trust agreement, but contends that defendant 
abused this discretion in refusing to pay one-half of the mortgage 
debt. The trust instrument dearly vests the trustee with discretion- 
ary powers in the administration of the trust and specifically grants 
the trustee discretionary power to transfer to the estate "sufficient 
funds or property to pay or satisfy any debts, . . . including (but 
not limited to) mortgages, debts, testamentary expenses and all costs 
and expenses incident to the administration and settlement of his 
estate . . ." 
[I, 21 In the light of this language and the fact that defendant 
as trustee transferred $1,546.92 to the decedent's estahe to pay 
numerous outstanding, and relatively small, debts of the estate, 
plaintiff contends that i t  was an abuse of discretion for defendant 
to refuse to pay one-half of the mortgage debt. We agree with the 
trial court that the discretionary payment of these estate liabilities 
did not obligate the defendant, as trustee, to pay $5,149.15 to satisfy 
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one-half of the mortgage debt. It is settled law that the courts may 
not control a trustee in the exercise of discretionary powers except 
to prevent an abuse of those powers. Woodard v. Mordecai, 234 
N.C. 463, 67 S.E. 2d 639 (1951). 

"The trustee abuses his discretion in exercising or failing to 
exercise a discretionary power if he acts dishonestly, or if he 
acts with an improper even though not a dishonest motive, or 
if he fails to use his judgment, or if he acts beyond the bounds 
of a reasonable judgment." Id. a t  471, 67 S.E. 2d at 644. 

Applying this test, we find nothing in the record before us which 
would indicate that the trustee has acted dishonestly, or with an im- 
proper motive, or beyond the bounds of a reasonable judgment. On 
the contrary, i t  appears that the decision of the trustee to refuse to 
pay one-half the balance due when requested to do so by plaintiff 
was the result of an honest effort, based upon reasonable judgment, 
to protect the interests of the beneficiaries of the trust- the two 
minor daughters of decedent. 

[3] The court did not commit error in taxing all costs, with the 
exception of attorneys' fees, against the plaintiff. Hoskins v. Hoskins, 
259 N.C. 704, 131 S.E. 2d 326 (1963). G.S. 1-263 permits the court, 
in a procecding under the Declaratory Judgments Act, to make such 
an award of costs as may seem equitable and just. G.S. 6-21(2) 
grants the court discretion to tax costs against either party in pro- 
ceedings which require construction of a will or trust agreement. 

For the reasons herein stated the judgment is 

Affirmed. 

MALLARD, C.J., and HEDRTCK, J., concur. 

STATE O F  NORTH CAROLINA V. WILLIAM LEONARD CLONTZ 

No. 6930SC478 

(Filed 19 November 1969) 

1. Homicide 3 17- evidence of threats -improper quastion 
In this homicide prosecution, the trial court properly sustained the 

State's objection to a question asked a defense witness a s  to what de- 
ceased had stated to him with regard to the defendant and what threat 
he had made to the witness, since the question was leading by suggesting 
a fact not in evidence, and it  was susceptible to the interpretation that it 
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was asking about a threat by deceased against the witness, which would 
be immaterial. 

2. Criminal Law 3 16% improper question before jury - proper ques- 
t ion i n  absence of jury 

Where the court sustained the State's objection to an improper ques- 
tion asked by defense counsel in the presence of the jury, and counsel 
requested that the witness be allowed to answer in the absence of the 
jury, defendant may not complain that because the question asked the 
witness in the absence of the jury was proper the court's ruling upon the 
question asked in the jury's presence was error. 

8. Homicide § 15; Criminal Law 8 89-- evidence corroborating pre- 
vious witness - testimony of previous witness n o t  properly offered 

I n  this homicide prosecution, the trial court properly refused to allow 
defendant's sister to testify as to what a previous defense witness had 
told her, where the previous witness' testimony was never properly offered 
and was therefore not before the jury. 

4. Criminal Law § 1 6 6  abandonment of assignments of e r ror  
Assignments of error not brought forward in appellant's brief a r e  

deemed abandoned. Court of Appeals Rule No. 28. 

APPEAL by defendant from Martin, (Harry C.), J., 31 March 
1969 Session, CHEROKEE Superior Court. 

Defendant was tried upon a charge of murder in the second de- 
gree. The jury returned a verdict of guilty of manslaughter and de- 
fendant was sentenced to a term of not less than fourteen nor more 
than sixteen years. 

The State offered evidence tending to show that on the evening 
of 2 December 1967 the defendant and one Barbara Murrin were 
riding around Cherokee County in defendant's car and that they 
drove to a Mr. Graham's house where the car of the deceased, Henry 
Dotson, was parked. The defendant twice drove by the house blow- 
ing his horn and stopped a third time and asked Mrs. Graham to see 
Mr. Graham. The defendant then drove to his own home where he 
got a heavy unidentified object and stuck it under his belt or in his 
pocket. The defendant and Murrin then returned to the Graham 
house where the defendant drove by a t  a fast speed and fired a pistol 
out the car window and into the air. The Dotson car was not seen 
a t  the Graham house a t  that time. 

A short time later the defendant and Murrin passed the Dotson 
car, and after passing it, the defendant turned around and passed 
the Dotson car again as the two cars went in opposite directions. 
The defendant again turned around and pulled u p  beside the Dotson 
car which was parked on a side road. The defendant and Dotson 
had a conversation which the State's witness described as "friendly." 
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Dotson drove off with defendant following him. As he followed Dot- 
son, the defendant threatened to get even with Dotson and to kill 
him. The defendant then fired a pistol out the car window into the 
air. Dotson sped up and turned off onto a dirt road with defendant 
following him. 

The Dotson car was lost from view for a few moments, and when 
the defendant rounded a curve, the Dotson car was parked in the 
middle of the road. Dotson was on the outside leaning over the car 
with a rifle pointed in the direction of defendant's car. The defend- 
ant backed up his car but slid into a ditch and against a bank. Dot- 
son then shouted that he didn't want any more trouble and fired. 
The shot hit the gravel in front of defendant's car. The defendant 
got out of his car and hc and Dotson exchanged some harsh words 
and threats. Several more shots were fired, one of which struck 
Dotson and he died shortly thereafter. Defendant was holding a 
pistol after the shooting. The defendant then reportcd the incident 
to officers of the law. 

Defendant offercd evidence tending to show that sometime prior 
to the incident Dotson had assaulted and severely cut defendant 
about the abdomen, requiring 144 stitches to repair the cuts, and 
that  the deceased had threatened the defendant and had attempted 
to run him off the road on several occasions. Because of this, the 
defendant was afraid of the deceased. 

On the evening in question, the defendant and Barbara Murrin 
were driving around in the community where the defendant lived. 
Dotson lived in another section of the county some distance from 
where the incidents occurred. Defendant wcnt to the Graham home 
to see Mr. Graham as promised earlier that day. While a t  the Gra- 
ham home he did not blow his horn a t  Dotson or later fire a pistol 
near that house. 

When he later pullcd up beside the Dotson car, the defendant 
told Dotson he was not looking for him. He did not chase after 
Dotson, threatcn him, or fire a pistol while following him. The de- 
fendant and Murrin were just driving around and when they came 
upon Dotson's car in the middle of the road, he could not drive by. 
The defendant tried to gct away by backing up his car, but i t  slid 
into a ditch and against a bank and would not move. Dotson said 
he had cut the defendant once and didn't want any more trouble 
with him. Then Dotson fired. The defendant fircd back with a pistol 
in an effort to protect his own life. Dotson fired again and the de- 
fendant fired and his shot struck Dotson. A high-powered rifle was 
found by Dotson's body. 
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Robert Morgan, Attorney General, by J. Bruce Morton, Trial 
Attorney, for the State. 

McKeever and Edwards, by Arthur W. Hays, Jr., for the de- 
f endant. 

BROCK, J. 
[I] Defendant's assignment of error No. 9 is addressed to the 
ruling of the trial judge in sustaining State's objection to a question 
propoimded to a defense witness, The testimony of the defense wit- 
ness appears in the record on appeal as follows: 

"My name is Fred Garrett. I live in Murphy and will have 
lived thcre thrce years this April. I knew Henry Dotson prior 
to his death. So~e t in l e  prior to his death, I had a conversation 
with Henry Dotson. 

"Q. What did Henry Dotson state to you on this occasion 
with regard to the defendant, Leonard Clontz, and what threat 
did he make to you? 

"State objects. Sustained. Exception No. 9." 

11, 21 The question to which the objection was sustained was im- 
proper for a t  least two reasons. First, i t  was leading by suggesting 
a fact not in evidence; second, i t  is susceptible of the interpretation 
that  i t  was asking about a threat by deceased against the witness 
Garrett which would be immaterial. Absent the last clause i t  ap- 
pears that  the question would have been proper; however, counsel 
did not undertake to rephrase his question. Instead counsel requested 
that  the witness be allowed to answer in the absence of the jury. 
The trial judge sent the jury from the courtroom to  allow the an- 
swer in the record. After the jury retired from the courtroom counsel 
asked his question again, apparently in a proper manner and t2he 
witness' answer was responsive. However, this proper question was 
never propounded before the jury and consequently never ruled 
upon by the trial judge. Defendant may not now complain that be- 
cause his question in the absence of the jury was proper that the 
ruling of the trial judge upon the question propounded in the pres- 
ence of the jury was error. 

[3] While the jury was out defendant called to the stand defend- 
ant's sister, who had not theretofore testified, and questioned her. 
The questions propounded to her related to what the previous wit- 
ness Garrett had told her. The solicitor for the State objected to 
this testimony being offered before the jury and the objection was 
sustained. This ruling of the trial judge is the subject of defendant's 
assignment of error No. 10. Since the previous witness' (Garrett's) 
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testimony was never properly offered and therefore not before the 
jury, i t  would obviously be incompetent for defendant's sister t o  
testify as to what the previous witness, Garrett, had told her. 

Defendant's brief discusses well-established rules of evidence 
with relation to a showing by a defendant upon a plea of self-de- 
fense in a homicide case of communicated threats by deceased against 
defendant (See State v. Rice, 222 N.C. 634, 24 S.E. 2d 483; State v. 
Thomas, 5 N.C. App. 448, 168 S.E. 2d 459), and of uncommunicated 
threats by deceased against defendant (See State v. Mixton, 228 
N.C. 15, 44 S.E. 2d 346; State v. Hurdle, 5 N.C. App. 610, 169 S.E. 
2d 17). However, these principles do not operate until evidence of 
threats is properly offered. Defendant's assignments of error Nos. 
9 and 10 are overruled. 

141 Assignments of error Nos, 1 through 11 (except Nos. 9 and 
10 discussed above) are not brought forward in defendant's brief 
and they are therefore deemed abandoned. Rule 28, Rules of Prac- 
tice in the Court of Appeals of North Carolina. 

Assignments of error Nos. 12 through 29 are to the charge of the 
Court to the jury. Five of these are not brought forward in defend- 
ant's brief and are deemed abandoned. Rule 28, supra. We have con- 
sidered the remaining assignments of error to the charge, and when 
the charge is viewed contextually, as i t  must be, we perceive no 
error prejudicial to defendant. Defendant has had a fair trial free 
from prejudicial error. 

Affirmed. 

BRITT and VAUGHN, JJ., concur. 

PATRICIA MORSE v. KATHRYN I?. CURTIS, DOIXG BUSINESS AS CAMP 
ILLAHEE 

AND 

BLEECKER MORSE v. KATHRYN F. CURTIS, DOING BUSINESS AS CAMP 
ILLAHEE 

No. 6929SCS24 

(Filed 19 Norember 1%9) 

Master and Servant 87; Appeal and Error 5 57- common-law 
tort action - Workmen's Compensation action - plea in bar - am- 
ployee or  independent contractor - findings by trial court 

In this hearing upon defendant's plea in bar to plaintiff's action for per- 
sonal injuries on the ground that plaintiff should be limited to recovery 
under the Workmen's Compensation Act, findings of fact by the trial 



592 I N  T H E  COURT OF APPEALS 

court that plaint=, who had contracted to serve as senior counselor for 
the saddle seat program a t  defendant's summer camp, was an independent 
contractor and not a n  employee of defendant, and that plaintiff was not 
acting in the course and scope of her employment when she was injured 
a t  the camp, are held binding on appeal since they are supported by some 
competent evidence, and the findings support the court's conclusion that 
defendant's plea in bar should be denied. 

APPEAL by defendant from McLean, J., a t  the May-June 1969 
Civil Session of Superior Court held in HENDERSON County. 

Patricia Morse (Patricia) instituted this common-law action to 
recover for injuries sustained by her on 15 August 1964 on the prem- 
ises of defendant a t  Camp Illahee, a summer camp for girls located 
near Brevard, North Carolina. Bleecker Morse, the father of Pa- 
tricia, instituted his action to recover for medicaI expenses and loss 
of services of Patricia during her minority. The two cases were con- 
solidated for hearing upon the plea in bar interposed by defendant. 

Patricia, who was then 20 years of age, had been engaged by 
contract with defendant as a senior counselor to head up the saddle 
seat riding program a t  the camp during the 1964 season. 

On 15 August 1964 a t  about 9:00 a.m. Patricia, who had no car, 
went to the parking lot with other camp personnel to remove their 
ears from the regular parking area in order to make room for visitors 
to the camp. Afterwards, Patricia and two others went into the 
pump house on the camp grounds to get out of the rain and to 
smoke a cigarette. Upon leaving the pump house, Patricia's rain- 
coat caught in the pump equipment and her left arm was pulled into 
the machinery, injuring her arm and necessitating its amputation. 

A proceeding under the Workmen's Compensation Act is pend- 
ing, and defendant contends, as a plea in bar, that plaintiffs should 
be confined to recovery under the Workmen's Compensation Act. 

The plea in bar was heard and evidence was offered. The judge 
made findings of fact and conclusions of law. The defendant ex- 
cepted, assigned error, and appealed to the Court of Appeals. 

Landon Roberts for defendant appellant. 
Uzzell & Dumont b y  Harry Dumont,  and Francis M.  Coiner for 

plaintiff appellees. 

Only two questions are presented on this appeal. The first is 
whether there was competent evidence upon which the t.rial judge 
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could make the findings of fact. The second question is collateral to 
the first and is whether the facts so found support the trial judge's 
conclusions of law. 

Upon the hearing on the plea in bar, the trial judge found and 
concluded as follows : 

"1. That on or about March 4; 1964, the defendant entered 
into a written contract with the piaintiff, Patricia Morse, wherein 
said plaintiff for a specified sum agreed to accept the position 
of a senior counselor as head of the saddle seat program for the 
camp 1964 season, beginning on June 25, 1964, and ending on 
August 20, 1964, in Brevard, North Carolina. 

2. That  prior to March 4, 1964, the plaintiff, Patricia Morse, 
was an accomplished and skilled horse woman, having partici- 
pated in numerous horse shows in Western North Carolina, and 
during the year 1963, had given private instruction in horse- 
back riding in Hendersonville and other counties in Western 
North Carolina. 

3. That the plaintiff, Patricia Morse, upon accepting employ- 
ment pursuant to the written contract dated March 4, 1964, lo- 
cated and chose horses to be used by her as head of the saddle 
seat riding program a t  Camp Illahee, Inc., which was owned 
and operated by the defendant. 

4. That the plaintiff, Patricia Morse, was engaged during the 
1964 camp season as head of the saddle seat program, and as 
such, had the independent use of her skill, knowledge and train- 
ing in the execution of said program; was engaged as head of 
the saddle seat program becau~e of her independent skill and 
occupation as a horseback riding instructor; that she was em- 
ployed to perform said duties a t  the fixed price of $400.00 plus 
living expenses a t  the camp for the entire camp season; that said 
plaintiff in the performance of her duties had complete charge 
and control of said program, determining solely the type of in- 
struction to be given and the times when such instruction was 
to be given, and was not subject to discharge for adopting one 
method of performing her duties rather than another; that said 
plaintiff was free to use such assistants in said program as she 
deemed proper, and had full control and the right to control 
such assistants; that said plaintiff in fact had full responsibility 
and control, including the right to control the saddle seat riding 
program a t  the defendant's camp during the 1964 camp season, 
more particularly, from June 25, 1964, up to and including 
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August 15, 1964, the date of the occurrence giving rise to this 
action. 
5. That  on and prior to August 15, 1964, the defendant owned 
and maintained a wooden shed in which was located an open 
water pump, consisting of inter-locking wheels and gears; that 
said shed was located adjacent to a public parking area also 
located on the defendant's premises; that  the door to said shed 
was allowed to remain open, and a bench had been placed therein 
for the use of counselors, visitors and other persons rightfully 
on said premises, including the plaintiff, Patricia Morse; that 
the defendant knew or should have known that said shed was 
used by invitees on the premises for shelter from the weather 
and as a place to smoke so as not to be observed by the children 
attending the camp. 
6. That  on August 15, 1964, a water pageant was being con- 
ducted by the defendant, to which parents of the campers and 
other visitors had been invited, and other camp activities had 
been suspended, including the saddle seat program. 
7. That on the morning of August 15, 1964, the defendant in- 
structed all camp personnel to remove their automobiles from 
the public parking area in order to make room for the visitors 
to the camp's water pageant; that the plaintiff, Patricia Morse, 
accompanied other camp personnel to said parking area. 
8. That  on said occasion i t  was drizzling rain. That  the plain- 
tiff, Patricia Morse, after visiting said parking area, went, to- 
gether with other camp personnel, to the pump shed, which was 
located adjacent thereto, for the purpose of shelter and to smoke 
a cigarette. 
9. That on the aforesaid occasion and prior thereto on August 
15, 1964, the plaintiff, Patricia Morse, was not performing any 
of the duties for which she had been employed, nor had said 
plaintiff a t  any time been instructed not to use the aforesaid 
shed. 
10. That  the plaintiff, Patricia Morse, on said occasion had 
entered the aforesaid shed and was using the same as an invitee, 
when the incident giving rise to this action occurred, resulting 
in serious personal injuries to said plaintiff." 

After the foregoing findings of fact; the trial judge made the 
following conclusions of law: 

"1. That  this Court has jurisdiction of the parties and the 
subject matter of these actions. 
2. That  the plaintiff, Patricia Morse, during the 1964 camp 
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season and up to and including August 15, 1964, mas not an 
employee of the defendant, but was an independent contractor. 
3. That the plaintiff, Patricia Morse, was properly on the de- 
fendant's premises and was properly using the shed on said 
premises as an invitee. 
4. That the injuries received by the plaintiff, Patricia Morse, 
did not arise out of nor were they received in the course of em- 
ployment by the defendant. 
5. That the defendant's pleas in bar are hereby overruled aiid 
the plaintiffs' motions to strike the First Further Answer and 
Defense as set forth in the Answers are hereby sustained. 
6. That  this Court has jurisdiction to determine these contro- 
versies and causes of action on their merits and that the same 
are not subject to the provisions of the North Carolina Work- 
men's Compensation Act." 

Patricia testified that she entered into a written contract with 
defendant. The contract was marked "P-1" for identification. Pa- 
tricia also testified that the duties she was to perform for defendant 
were those designated on the contract. The record reveals that the 
paperwriting marked "P-1" "is offered in evidence by Mr. Roberts.'' 
However, the record is silent as to whether i t  was admitted. If i t  
was admitted, appellant did not see fit to include it in the record on 
appeal. 

Upon a review of the evidence contained in the record, i t  ap- 
pears that the findings of fact by the trial judge were supported 
by some competent evidence. On the other hand, there was plenary 
evidence which would have justified a finding that Patricia was an 
"employee" and acting in the course of and scope of her employ- 
ment a t  the time of her injury. 

The applicable rule is stated in 1 Strong, N.C. Index 2d, Appeal 
and Error, 5 57: 

"The court's findings of fact are conclusive if supported by any 
competent evidence, and judgment supported by such findings 
will be affirmed, even though there is evidence contra, . . ." 
See also Kilbl~ v. Dowdle, 4 N.C. App. 450, 166 S.E. 2d 875 
(1969) ; Burgess v. Gibbs, 262 N.C. 462, 137 S.E. 2d 806 (1964). 

Upon examination of the facts and conclusions, we are of the 
opinion and so hold that the trial judge correctly applied the facts 
that he found in making the conclusions of law. 

Affirmed. 

MORRIS and HEDRICK, JJ., concur. 
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STATE OF NORTH BAROLINA v. MaRSHALL MOORE 

No. 6926SC395 

(Filed 19 November 1969) 

1. Criminal Law § 157- appeal - nececsary parts of record proper 
The record proper in a criminal case consists of the bill of indictment 

or warrant, the plea on which the case is tried, the verdict and the 
judgment from which appeal is taken, but does not include, technically 
speaking, the charge and the evidence. 

2. Criminal Law $j 161- appeal as exception to t h e  judgment 
An appeal itself is a n  exception to the judgment which presents for 

review error appearing on the face of the record. 

3. Criminal Law §$j 162, 163--- appeal-necessity fo r  exceptions- 
oharge - evidence 

The Court of Appeals will not consider error in the charge and the evi- 
dence which has not been made the subject of a n  exception or assignment 
of error. Rule of Practice in the Court of Appeals No. 21. 

4. Constitutional Law $j 3- r igh t  to counsel - dissatisfaction by de- 
fendant  

Notwithstanding indigent defendant's general expression of dissatisfac- 
tion with his court appointed counsel during the course of the trial, the 
court properly ordered the trial to proceed with counsel, where (1) no 
motion was made by defendant or his counsel that counsel be permitted 
to withdraw or that he be discharged, (2) defendant did not suggest that  
counsel was incompetent, and (3) defendant expressed no desire to rep- 
resent himself. 

APPEAL by defendant from Falls, J., 7 April 1969 Schedule "B" 
Session of Superior Court for MECKLENBURG County. 

Defendant was tried under a bill of indictment charging him 
with larceny of property of the value of more than two hundred 
dollars. The only evidence was that offered by the State and i t  
tended to show that shortly after midnight, on 3 March 1969, two 
police officers observed the defendant operating a 1967 Oldsrnobile 
station wagon a t  a high rate of speed in the City of Charlotte. The 
officers turned on the blue light and siren of their patrol car and 
followed the defendant for several blocks. The defendant did not 
stop until he wrecked into a chain link fence across the end of a 
dead end street. The station wagon was owned by one Carwell 
Crawford and had been removed without his permission from in 
front of a grill on Seventh Street approximately three hours earlier. 
Crawford testified that the value of the station wagon was approxi- 
mately $2500.00 on 2 March 1969. 

Judgment was entered imposing a prison sentence of not less 
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than seven nor more than ten years. The defendant personally gave 
notice of appeal in open court and the same attorney appearing for 
him a t  the trial was appointed to prosecute his appeal. 

Robert Morgan, Attorney General, and Millard R. Rich, Jr., 
Assistant Attorney General, for the State. 

Clark C. Totherow for defendant appellant. 

This case was submitted on briefs without oral argument and 
pursuant to Rule 10, Rules of Practice in the Court of Appeals of 
North Carolina. 

The only purported assignment of error appearing in the record 
is as follows: 

"The defendant appellant excepts to the trial of his case with 
the undersigned as his court appointed attorney. He, is of the 
opinion, that the record of trial will speak for itself." 

Defendant's counsel prepared and docketed the record on appeal 
which includes a narration of the evidence and the court's charge 
as  well as  the record proper. In his brief counsel states: 

". . . I have searched the record proper and am unable to 
find any error in the record proper that merits the court's con- 
sideration, whereby the defendant would be ent,itled to any re- 
lief by the court." (emphasis added). 

[I, 21 Technically speaking, the charge and the evidence are not 
a part of the record proper. Carruthers v. R. R., 218 N.C. 377, 11 
S.E. 2d 157. 1 Strong, N.C. Index, Appeal and Error, §$ 40, 41. The 
record proper in a criminal case consists of the bill of indictment or 
warrant, the plea on which the case is tried, the verdict and the 
judgment from which appeal is taken. Xtate v. Stubbs, 265 N.C. 420, 
144 S.E. 2d 262. An appeal itself is an exception to the judgment 
which presents for review error appearing on the face of the record. 
Xtate v. Ayscue, 240 N.C. 196, 81 S.E. 2d 403; Xtate v. Williams, 
235 N.C. 429, 70 S.E. 2d 1;  State v. Hitchcock, 4 N.C. App. 676, 167 
S.E. 2d 545. 

[3] Even though the chargc and evidcnce is included in the case 
on appeal, if error appears therein, i t  has not been made the subject 
of an exception or assignment of error and is therefore not before us 
for consideration. Rule 21, Rules of Practice in the Court of Ap- 
peals of North Carolina; State v. Jones, 275 N.C. 432, 168 S.E. 2d 
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380. We have, however, examined the record proper. The Superior 
Court had jurisdiction. The bill of indictment charges in proper form 
a criminal offense. The verdict and judgment are in proper form and 
the sentence imposed is within the limits fixed by statute. We agree 
with counsel that no error appears on the face of the record proper. 
State v. Williams, supra; State v. Hitchcock, supra. 

Defendant's exception to having been tried with counsel appear- 
ing herein representing him, though not timely or in proper form, 
hss been considered by us and found withixt merit. 

141 The record indicates that a t  sometime before the trial the de- 
fendant was determined indigent and counsel was assigned by the 
court. The order finding defendant indigent and assigning counsel 
does not appear in the record and we have no way of knowing the 
date on which counsel was appointed. Before the jury was impaneled 
the defendant complained of his court appointed counsel and stated 
to the court outside the presence of the jury selected to try the case: 

"Well, Judge, your Honor, I think I was assigned Mr. Totherow 
as my attorney. We have had several discussions and in my 
opinion, he approaches my case with a negative attitude, as if 
my chances of being proven innocent is [sic] minute, very 
small, and I consider myself to be innocent of this crime. . . . 
I a t  least, want to be tried with a lawyer that considers me to 
have some chances of my innocence being proven. . . . I 
discussed this with him and we had recently agreed that i t  
would be no reflection upon his character whatsoever that if he 
were to withdraw himself from the case." 

No motion was made by defendant or his counsel that counsel 
be permitted to withdraw or that he be discharged. The defendant 
did not suggest to the court that counsel was not professionally com- 
petent nor did he express a desire to represent himself. An expression 
by a defendant of an unfounded dissatisfaction with his court ap- 
pointed counsel does not entitle him to the services of another court 
appointed attorney. People v. Terry, 36 Cal. Reptr. 722. It is well 
settled that an indigent defendant must accept counsel appointed 
by the court, unless he desires to present his own defense. State v. 
Alston, 272 N.C. 278, 158 S.E. 2d 52; State v. Morgan, 272 N.C. 97, 
157 S.E. 2d 606; State u. Elliott, 269 N.C. 683, 153 S.E. 2d 330; State 
v. McNeil, 263 N.C. 260, 139 S.E. 2d 667; Campbell v. State of Mary- 
land, 231 Md. 21, 188 A. 2d 282; Brown v. United States, 105 U.S. 
App. D.C. 77, 264 F. 2d 363. In State v. McNeil, supra, Parker, C.J., 
quotes as follows from an annotation appearing in 157 A.L.R. 1225, 
et seq., and entitled "Right of defendant in criminal case to discharge 
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of, or substitution of other counsel for, attorney appointed by court 
to represent him." 

"(The right to such discharge or substitution is to this extent 
relative, and the authorities seem united in the view that if 
there is fair representation by competent assigned counsel, pro- 
ceeding according to his best judgment and the usually accepted 
canons of criminal trial practice, no right of the defendant is 
violated by refusal to accede to his personal desire in the mat- 
ter.' " 263 N.C. 260, 2?0 ; 157 A.L.R. 1226. 

Under the circumstances of this care we hold that the court prop- 
erly ordered the trial to proceed with counsel originally appointed 
by the court in charge of the case. Nothing appears in the record be- 
fore us to suggest that the defendant was not represented in a com- 
petent manner a t  the trial below. 

No error. 

CAMPBELL and PARKER, .JJ., concur. 

THERESA E. GOODROW v. CURTIS E. MARTJN, INC. 

No. 6910SCl6 

(Filed 19 November 1969) 

1. Deeds 5 19- restrictive covenants 
A restrictive covenant crpates a negative easement constituting an in- 

terest in land. 

2. Deeds 5 2P covenant against encumbrances - restrictive coven- 
a n t s  

A restrictive covenant whereby the beneficial use of land by the owner 
is restricted is an encumbrance within the covenant against encumbrances. 

3. Deeds 5 24- violation of covenant against encumbrances - suffi- 
ciency of complaint 

In this action in which plaintiff seeks to set forth a cause of action 
based upon defendant's allegedly having sold plaintiff a house which is  
located closer to the lot line than allowed by restrictive covenants upon 
the property, the complaint fails to state a cause of action for a breach 
of the covenant against cmxmbrances in the deed from plaintiff to de- 
fendant, where there is no allegation in thc complaint as  to the covenant 
against encumbrances in the deed or any breach thereof, there is no alle- 
gation that the restrictive covenants referred to in the complaint imposed 
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a burden rather than a benefit, and there is no allegation of the way 
plaintiff is damaged by any breach of the covenant against encumbrances. 

4. Deeds 5 19-- violation of restrictive covenants - sale of house - 
sdciency of complaint 

In  this action in which plaintiff seeks to set forth a cause of action 
based upon defendant's allegedly having sold plaintiff a house which is 
located closer to the lot line than allowed by restrictive covenants upon 
the property, the complaint fails to state a cause of action based upon 
violation of the restrictive covenants, where there is no allegation as to 
any contract or agreement or representation on the part of defendant 
that restrictive covenants have not been violated. 

APPEAL by plaintiff from Hobgood, J., 12 August 1968 Session, 
WAKE Superior Court. 

This is a civil action in which the plaintiff seeks to set forth a 
cause of action against the defendant for the defendant's allegedly 
having sold to the plaintiff a house and lot a t  the time the house was 
allegedly located on said lot in violation of the "lot line restrictions" 
of certain restrictive covenants upon the property. 

The amended complaint filed by the plaintiff on 11 June 1968 
reads as  follows: 

"The plaintiff, complaining of the defendant, says: 

"1. The plaintiff is a resident of Wake County, North Car- 
olina. 

"2. The defendant is a North Carolina corporation, with its 
principal office and place of business in Fayetteville, Cumber- 
land County, North Carolina. 

"3. By deed dated the 15th day of June, 1967, the defend- 
ant, in consideration of Sixken Thousand Seven Hundred Fifty 
($16,750.00) Dollars to i t  paid, conveyed by deed in fee simple 
to the plaintiff that certain tract of land, on which a house was 
located, situated in Wake County, North Carolina, and more 
particularly described as fo!lows: 

BEING all of Lot 760, Block 13, Section 2, Rollingwood 
Subdivision, Part  1, according to map recorded in Book of 
Maps 1960, a t  page 236, Wake County Registry. 

"4. Said deed, copy of which is attached hereto, marked 
Exhibit A, is incorporakd herein as if fully set out. 

"5. At the time of said conveyance, the property was sub- 
ject to certain restrictive covenants recorded in Book 1411 a t  
page 72, a copy of which is attached hereto, marked Exhibit B, 
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and incorporated herein as if fully set out, and to restrictive 
covenants recorded in (Book) 1420 a t  page 11, attached hereto, 
marked Exhibit C, and incorporated herein as if fully set out. 

"6. The house on said property is located approximately 
8.25 feet closer to an interior lot line than is permitted by the 
aforesaid restrictive covenants. 

"7. The plaintiff is informed and believes that the defend- 
ant knew that the house on said lot was located approximately 
8.25 feet closer to an interior lot line than is permitted by the 
aforesaid restrictive covenants at  the time the defendant con- 
veyed the property to the plaintiff. 

"8. The plaintiff is informed and believes that the value of 
the property without said violation of the restrictive covenants 
as set out above would be Sixteen Thousand Seven Hundred and 
Fifty ($16,750.00) Dollars. 

"9. The plaintiff is informed and believes that the value of 
the property with said violations of the restrictive covenants as 
set out above is Ten Thousand ($10,000.00) Dollars. 

"WHEREFORE, the plaintiff prays: 

"1. The defendant be required to return to the plaintiff the 
sum of Sixteen Thousand Seven Hundred and Fifty ($16,750.00) 
Dollars. 

"2. The deed to the plaintiff by the defendant be cancelled 
and rescinded. 

'(Or, in the alternative, the plaintiff prays: 

"1. That the plaintiff have and recover of the defendant 
the sum of Six Thousand Seven Hundred Fifty ($6,750.00) 
Dollars." 

Defendant demurred ore tenus to the amended complaint for 
failure to state a cause of action and the demurrer was sustained. 
Plaintiff appealed. 

Hollowell & Ragsdale, by  Will iam L. Ragsdale, for plaintiff ap- 
pellant. 

Rose & Thorp, by Charles G. Rose, Jr., for defendant appellee. 

[I, 21 A restrictive covenant creates a negative easement consti- 
tuting an interest in land. 3 Strong, N.C. Index 2d, Deeds, 8 19, p. 
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277. A restrictive covenant whereby the beneficial use of land by the 
owner is restricted is an encumbrance within the covenant against 
encumbrances. 7 Thompson on Real Property, 1962 Replacement, 
Covenants, Deeds, $ 8133, p. 272. 20 Am. Jur. 2d, Covenants, Con- 
ditions and Restrictions, $ 90, p. 653. 

[31 From a reading of the first five paragraphs of the complaint, 
i t  would appear that plaintiff may have intended to allege a cause 
of action against the defendant for a breach of the covenant against 
encumbrances in the deed from defendant to plaintiff. However, 
there is no allegation in the complaint as to the covenant against 
encumbrances in the deed or any alleged breach thereof, nor is there 
any allegation that the restrictive covenants referred to in paragraph 
5 imposed a burden rather than a benefit, or of the way plaintiff is 
damaged by any breach of the covenant against encumbrances. Thus 
the complaint fails to allege a cause of action for a breach of the 
covenant against encumbrances. 

[4] Paragraphs 6, 7, 8 and 9 seem to undertake to allege a cause 
of action upon the grounds that the house which was on the prop- 
erty a t  the time of the conveyance from the defendant to plaintiff 
was located in violation of certain restrictive covenants which were 
applicable to the property. However, there is no allegation as to any 
contract or agreement or representation on the part of the defendant 
that restrictive covenants had not been violated, and therefore the 
complaint fails to state a cause of action based on the alleged viola- 
tion of the restrictive covenant. 

It is not clear what plaintiff intended by the allegations in para- 
graph 7 because what is said there seems to be irrelevant to the other 
allegations. There is no effort to allege fraud on the part of the de- 
fendant by reason of its alleged knowledge of the violation of the 
restrictive covenants. 

If so advised, plaintiff may apply for leave to amend. 

The judgment sustaining the demurrer is 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 
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EUGENE B. LAVANGE v. OATHARYN McGILL LENOIR 

No. 6930SC389 

(Filed 19 November 1969) 

Automobiles § 43-- accident case - nonsuit for vaxiance 
In  a n  action to recover for personal injuries allegedly sustained when 

plaintiff, a pedestrian, was struck by an automobile operated by defend- 
ant, there is a fatal variance between pleading and proof, where plaintiff 
alleged that he was walking in the street toward his car and that he  WRS 
struck while in front of defendant's car with his b m k  to the cnr, and 
plaintiff's own evidence shows that he was standing on the curb or side- 
walk a t  the time of the accident. 

APPEAL by plaintiff from Martin, J., (Harry C.), 6 January 1969 
Civil Session, HAYWOOD County Superior Court. 

Plaintiff seeks to recover for personal injuries allegedly sustained 
when he was struck by an automobile being operated by defendant. 
Upon trial, after plaintiff had presented his evidence, defendant de- 
murred to the evidence and moved the court for a judgment of in- 
voluntary nonsuit. The motion was granted, and plaintiff excepted 
and appealed. Facts necessary for a decision are set out in the 
opinion. 

Monteith, Coziwd & Coward, by Kent Coward and Thomas W .  
Jones, for plaintiff appellant. 

Williams, Morris and Golding, by Robert G. McClure, Jr. and 
William C. Morris, Jr., for defmdant appellee. 

Plaintiff's only contention on appeal is that the court committed 
prejudicial error in granting defendant's motion for involuntary 
nonsuit a t  the close of plaintiff's evidence. This contention must be 
examined in light of the variance between the allegations contained 
in plaintiff's complaint and the evidence presented by plaintiff at 
the trial. 

"The rule is well established that judgment of nonsuit is proper 
when there is a fatal variance between a plaintiff's allegata and 
probata. Proof without allegation is no better than allegation 
without proof. A plaintiff must make out his case secundum 
allegata. He cannot recover except on the case made by his 
pleading. (Citations omitted.)" Hall v. Poteat, 257 N.C. 458, 
125 S.E. 2d 924 (1962). 



604 IN T H E  COURT OF APPEALS [6 

Plaintiff's complaint contained, among others, the following al- 
legations: 

"6. That a t  a point just past the defendant's automobile the 
plaintiff in proceeding t,o his own car stopped for the purpose 
of ascertaining whether i t  was safe for him to proceed further; 
that having looked in all directions and ascertained that there 
was no moving traffic that would be a danger to him, plaintiff 
proceeded toward his own vehicle. 

7. That  a t  the same moment the defendant Catharyn McGill 
Lenoir, failed to look in the direction of the plaintiff and failed 
to observe the plaintiff walking in front of her with his back to 
her and failed to ascertain whether or not she could make a 
move forward without causing injury to pedestrians, and the 
defendant, Catharyn McGill Lenoir, then and there proceeded 
to advance her vehicle forward. 

8. That  as a result of the defendant's failure to observe the 
path in front of her and failure to ascertain whether or not she 
could safely proceed forward, defendant propelled her automo- 
bile so that i t  struck the plaintiff as he was walking as afore- 
said, thereby knocking him to the pavement, and as a direct 
and proximate result of the defendant's carelessness and negli- 
gence in so moving her automobile forward caused the plaintiff 
serious physical injuries and personal damages as hereinafter 
described. 

10. That among the careless, negligent and unlawful acts of 
the defendant, Cathryn McGill Lenoir, which directly and prox- 
imately resulted in the aforesaid injuries and damages to the 
plaintiff were the following: 

a. That  Catharyn McGill Lenoir, the defendant, operated 
her said automobile without keeping a reasonable, careful 
and prudent outlook in the direction of pedestrian travel 
thereby failing to see what she should have seen. 

b. That  Catharyn McGill Lenoir, the defendant, failed to 
ascertain whether there were pedestrians in front of her said 
automobile. 
c. That Catharyn McGill Lenoir, the defendant, failed to 
observe the plaintiff in front of her car and perform the 
duty of sounding her horn in order that  pedestrians in front 
of her may be made aware of her approach. 

d. That  Catharyn McGill Lenoir, the defendant, negli- 
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gently and unlawfully operated her said Corvair on the 
Main Street in Waynesville in a way and manner so as to 
endanger or be likely to endanger the life and person of the 
said plaintiff who was observing and complying with the 
statutes applicable to the situation then and there existing. 

e. That the defendant, Catharyn McGill Lenoir, failed to 
exercise due care to avoid colliding with the plaintiff, a 
pedestrian. 

11. That  the sole and proximate cause of the plaintiff's hju- 
ries were the aforesaid negligent and unlawful acts of the de- 
fendant." 

These allegations clearly place plaintiff walking in the street 
toward his car a t  the time of the accident and allege that he was 
struck while walking in front of defendant's car with his back to her 
car. However, plaintiff's own evidence a t  the trial placed him stand- 
ing on the curb a t  the time he was struck. There can be no doubt 
that this constitutes a variance. The question is whether i t  is fatal 
to plaintiff's case. "Whether the variance is to be deemed material 
(fatal) must be resolved in the light of the facts of each case." 
Spaugh v. Winston-Salem, 249 N.C. 194, 105 S.E. 2d 610 (1958). 

To these allegations defendant would certainly reasonably ex- 
pect to interpose plaintiff's contributory negligence as a bar to any 
recovery. This she did in her answer. Plaintiff's evidence.- that he 
was standing on the curb or sidewalk when struck - would certainly 
serve to lessen the effectiveness of defendant's defense of contribu- 
tory negligence on the part of plaintiff and would require defendant 
a t  trial to defend a cause of action completely different from the 
cause of action alleged in the complaint. 

We hold that the variance is material and the judgment of non- 
suit is proper. See Canaday v. Collins, 261 N.C. 412, 134 S.E. 2d 
669 (1964). 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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ANGIE D. REECE v. ERNEST V. REECE, JB. 

No. 6926DC517 

(Filed 19 November 1969) 

1. Appeal a n d  Error 8 39- failure to docket record on  appeal  in a p t  
time - order  extending t ime f o r  serving case on  appeal 

Appeal is subject to dismissal ex mero motu for failure to docket the 
record on appeal within 90 days from the date of the judgment appealed 
A.om a s  required by Rule 5, where appellant obtained no order from the 
trial court extending the time within which to docket the record on ap- 
peal but only secured a n  order extending the time to serve his case on 
appeal upon the appellee. Court of Appeals Rule No. 5. 

2. Appeal a n d  E r r o r  5 54; Trial § 4- setting aside verdict - ap- 
pellate review 

Action of the trial judge in setting aside a verdict in his discretion is 
not subject to review on appeal in the absence of an abuse of discretion. 

5. Appeal a n d  E r r o r  § 6; Trial § 5 6  order  setting verdict aside- 
review of nonsuit question 

Defendant's exception to the failure of the trial court to  grant his mo- 
tion for nonsuit presents no question for consideration on appeal where 
the trial court set aside a verdict in defendant's favor a s  being against 
the greater weight of the evidence, since the case remains on the civil 
issue docket for trial de novo unaffected by the ruling of which defendant 
complains. 

APPEAL by defendant from Bbemthy,  District Judge, 19 May 
1969 Session, MECKLENBURG District Court. 

This appeal is from an Order entered 5 June 1969 following a 
trial conducted a t  the 19 May 1969 Session. 

Plaintiff instituted this action on 4 February 1966 seeking an 
award pendente lite, and permanently, of alimony without divorce, 
custody, child support, and counsel fees under the provisions of G.S. 
50-16. As grounds for relief she alleged, in her original and amended 
complaint, adultery by defendant and conduct of defendant which 
rendered her condition intolerable and her life burdensome. Defend- 
ant denied the material allegations of the complaint, and alleged con- 
donation by plaintiff. 

I n  trial on the merits before a jury both parties offered evi- 
dence tending to support their contentions. Issues were submitted 
to and answered by the jury as  follows: 

"1. Were the plaintiff and the defendant married to each 
other as alleged in the complaint? 

"ANSWER: Yes. 
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"2. Did the defendant commit adultery as alleged in the 
complaint? 

"ANSWER: Yes. 

"3. Did the defendant without adequate provocation offer 
such indignities to the person of the plaintiff as to render her 
condition intolerable and her life burdensome as alleged in the 
complaint? 

"ANSWER: No. 

"4. Did the plaintiff condone the acts and conduct of the 
defendant as alleged in the answer? 

"ANSWER: Yes." 

Upon the jury rendering its verdict plaintiff moved to set the 
verdict aside as being against the greater weight of the evidence. 
Order was entered 5 June 1969 setting the verdict aside and order- 
ing a new trial. Defendant appealed. 

Wil l iam G. Robinson for plaintif appellee. 

Robert  F. Rush  for defendant appellant. 

[I] Defendant appealed from an order dated and entered 5 June 
1969. Therefore, to docket the record on appeal in this Court within 
ninety days as provided by our Rules, i t  was necessary for defend- 
ant to docket the record on appeal on or before 3 September 1969; 
unless he obtained an order from the trial tribunal extending the 
time within which to docket his record on appeal, not to exceed an 
additional sixty days. Rule 5, Rules of Practice in the Court of Ap- 
peals of North Carolina. The record on appeal in this case was 
docketed 17 September 1969, fourteen days later than allowed by 
our Rules. The record shows no order from the trial tribunal ex- 
tending the time to docket the record on appeal. We find only that 
defendant secured an order extending the time to serve his case on 
appeal upon the plaintiff. 

We reiterate once again what we said in Smi th  v. Sta.mes, 1 
N.C. App. 192, a t  pp. 194, 195; 160 S.E. 2d 547: 

"The time for docketing the record on appeal in the Court 
of Appeals is determined by Rule 5, supra, and should not be 
confused with the time allowed for serving case on appeal and 
the time allowed for serving countercase or exceptions. The case 
on appeal, and the countercase or exceptions, and the settle- 
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. ment of case on appeal by the trial tribunal must all be ac- 
complished within a time which will allow docketing of the 
record on appeal within the time allowed under Rule 5. The 
trial tribunal, upon motion by appellant, and upon a finding of 
good cause therefor, may enter an order extending the time for 
docketing the record on appeal in the Court of Appeals not ex- 
ceeding a period of 60 days beyond the 90 days provided by 
Rule 5. However, this cannot be accomplished by an order al- 
lowing additional time to serve case on appeal." 

12, 31 For failure to timely docket the record on appeal this ap- 
peal is subject to dismissal ex mero motu; however, we have con- 
sidered appellant's two assignments of error and find them to be 
without merit. The action of the trial judge in setting aside a ver- 
dict in his discretion is not subject to review on appeal in the absence 
of an abuse of discretion. Goldston v. Chambers, 272 N.C. 53, 157 
S.E. 2d 676. The record in this case does not disclose an abuse of 
discretion by the trial judge. Defendant's exception to the failure of 
the trial judge to grant his motion for nonsuit presents no question 
for consideration. The verdict having been set aside and a new trial 
ordered, the case remains on the civil issue docket for trial de novo, 
unaffected by the ruling of which defendant seeks to complain. 
Michaels v. Carson, 4 N.C. App. 417, 166 S.E. 2d 845. 

Appeal dismissed. 

BRITT and VAUGHN, JJ., concur. 

STATE OF NORTH CAROLINA v. ROBERT EUGENE GALLAMORE 

No. 6929SC397 

(Filed 19 November 1969) 

1. (Jriminal Law 5 14- suspended sentence --right of appeal 
An appeal is allowed from a suspended sentence to test allegations of 

errors of law. G.S. 15-180.1. 

2. Criminal Law § 14% suspension of sentence - condition - repa- 
ration to injured party 

As a condition to suspension of sentence, the court may order that a 
defendant make reparation of injuries to a party aggrieved a s  a result 
of o r  incident to the offense committed by defendant. G.S. 15-199. 
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3. Criminal Law § 148; Automobiles § 130- driving under  t h e  in- 
fluence - suspended sentence - reasonable condition - reparation 

Upon defendant's conviction of a first offense of operating a motor ve- 
hicle upon the highways of the State while under the influence of intoxi- 
cating liquor, suspension of sentence of 18 months' imprisonment upon 
condition that, among other things, defendant shall pay into the office of 
the clerk the sum of $3,000 for reparation to the prosecuting witness, 
held reasonable, but the cause is remanded for imposition of a sentence 
of imprisonment within the statutory maximum. G.S. 20-179. 

APPEAL by defendant from McLean, J., March-April 1969 Term, 
TRANSYLVANIA Superior Court. 

Defendant appeals from a judgment and order of the trial judge, 
entered after verdict of guilty on the charge of violating G.S. 20-138, 
operating a motor vehicle upon the highways of the State while under 
the influence of intoxicants or narcotics or drugs. The warrant, on 
which the defendant was tried, charged a first offense. The judgment 
imposed sentence of 18 months, which was suspended upon the fol- 
lowing conditions : 

"Upon motion of the defendant, through his Counsel William 
White, and by and with his consent and a t  his request, the fore- 
going prison sentence is suspended for a period of 5 years, upon 
the following expressed terms and conditions: 

1. That  the defendant shall not own, possess or drink any 
intoxicating liquors for a period of 5 years. 

2. That the defendant shall not go in, upon or about any 
premises wherein intoxicating liquors are manufactured or sold, 
either legally or illegally for a period of 3 years. 

3. That the defendant shall pay into the Office of the Clerk 
of Superior Court of Transylvania County a t  this term of Court 
the sum of $300.00; that thereafter, on or before the fourth Mon- 
day in May, 1969, he shall pay into the Office of the Clerk of 
Superior Court of Transylvania County the sum of $250.00 and 
a like amount on the fourth Monday in each month thereafter, 
for a period of 13 months. 

4. That he shall not violate any of the criminal laws of 
this State or any other Stnte of the Union or of the Federal 
Government for a period of 3 years. 

Upon breach of any of the foregoing conditions, Capias and 
Commitment to issue to place the prison sentence into effect. 

ORDER 
That  out of the monies ordered to be paid in under the fore- 

going judgment, the Clerk of Superior Court shall pay to the 
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prosecuting witness Harry Koleman the sum of $3,000.00, that 
out of the balance the Clerk shall retain t,he cost of this action 
and remit the balance to the school fund as provided by law." 

Defendant contends (1) that the punishment imposed by the 
judgment and conditions of suspension were harsh and excessive and 
in effect constituted a civil judgment against him without his having 
had an opportunity to meet the allegations against him; and (2) 
that the punishment imposed by the judgment (which was suspended) 
was in excess of that allowed by the statute, G.S. 20-179. 

Ramsey & White by William R. White for defendant appellant. 

Attorney General Robert Morgan, Assistant Attorney General 
William W .  Melvin and Stag Attorney T .  Buie Costen, for the State. 

[I] This appeal presents first the question of law as to the reason- 
ableness of the terms of the suspension of the judgment. Compare 
State v .  Baynard, 4 N.C. App. 645, 167 S.E. 2d 514 (1969). The 
statute, G.S. 15-180.1, allows an appeal to test allegations of errors 
of law even though a suspended sentence was provided in the judg- 
ment. 

[2] Reparation of injuries to a party aggrieved as a result of or 
incident to an offense committed by a criminal defendant as a con- 
dition to suspension of sentence has long been recognized in North 
Carolina judicially and by statute. Myers v. Barnhardt, 202 N.C. 
49, 161 S.E. 715 (1932) ; G.S. 15-199(10). state v .  Simmington, 235 
N.C. 612, 70 S.E. 2d 842 (1952). 

131 We cannot say that any of the terms of the suspension of sen- 
tence are unreasonable. See State v .  Baynard, supra. There is no 
merit in this assignment of error. 

The defendant further contends, however, that the sentence 
suspended was in excess of the statutory limits for such an offense. 
There is merit in this position. 

A few days before the judgment was entered in this case the 
legislature changed the statute. The learned trial judge had no way 
of knowing of this change as i t  had not been published. The statute 
now provides : 

"$ 20-179. Penalty for driving while under the influence of in- 
toxicating liquor or narcotic drugs. - Every person who is con- 
victed of violating $ 20-138, relating to habitual users of nar- 
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cotic drugs or driving while under the influence of intoxicating 
liquor or narcotic drugs, shall, for the first offense, be punished 
by a fine of not less than one hundred dollars ($100.00) nor 
more than five hundred dollars ($500.00), or imprisonment for 
not less than thirty (30) days, nor more than six months, or 
by both such fine and imprisonment, in the discretion of the 
court. For a second conviction of the same offense, the defend- 
ant shall be punished by a fine of not less than two hundred 
dollars ($200.00) nor more than five hundred dollars ($500.00), 
or imprisonment for not less than two months, nor more than 
six months, or by both such fine and imprisonment, in the dis- 
cretion of the court. For a third or subsequent conviction of the 
same offense, the defendant shall be punished by a fine of not 
less than five hundred dollars ($500.00) or by both such fine 
and imprisonment in the discretion of the court not to exceed 
two years. (1937, c. 407, s. 140; 1947, c. 1067, s. 18; 1967, c. 
510; 1969, c. 50.)" [Ratified and effective 3/10/69.] 

Since thc sentence of 18 months exceeds the statutory limit, this 
case must be remanded for the imposition of a sentence within the 
statutory limitation. 

Remanded for judgment. 

PARKER and GRAHAM, JJ., concur. 

STATE O F  NORTH CAROLINA v. BENNIE WILLIAMS 

No. 6926SC526 

(Filed 19 November 1969) 

Criminal Law 5 117- instructions - prosecuting witness as interested 
witness 

In  this prosecution of two cases of assault with a deadly weapon in 
which the trial court instructed the jury that defendant was an interested 
witness, the trial court did not err in failing also to instruct the jury that 
the prosecuting witnesses were interested witnesses, since such instruc- 
tion wol~ld improperly and prejudicially discredit the testimony of the 
prosecuting witnesses and would be an unwarranted extension of the in- 
terested witness rule. 

APPEAL from Falls, J., 12 May 1969 Schedule "B" Session of the 
Criminal Term, MECKLENBURG Superior Court. 
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Attorney General Robert Morgan and Staff Attorney Dale Shep- 
herd for the State. 

Charles 8. Bell for the defendant appellant. 

The defendant was t,ried and convicted in two cases of assault 
with a deadly weapon. From an active prison sentence imposed in 
each case, the defendant appealed contending that the court com- 
mitted prejudicial error in charging the jury that the defendant was 
an interested witness and in failing to charge that the prosecuting 
witnesses were also interested witnesses. The defendant contends 
that since the prosecuting witnesses had allegedly been cut with a 
knife by the defendant, they were interested in his conviction and 
the defendant was entitled to have the jury instructed as to tfheir 
interest. We do not agree with this contention. 

Prior to the adoption of Chapter 110, Public Laws of 1881, now 
G.S. 8-54, defendants in criminal actions were not competent to tes- 
tify in their own behalf. The prevailing theory prior to the adoption 
of the statute was ". . . that the frailty of human nature and the 
overpowering desire for freedom would ordinarily induce a person 
charged with crime, if permitted to testify, to swear falsely." State 
v. Wilcox, 206 N.C. 691, 175 S.E. 122 (1934). By the language of 
G.S. 8-54, a defendant is ". . . a t  his own request, but not other- 
wise, a competent witness . . .", and may testify in his own be- 
half a t  the trial. The North Carolina Supreme Court, interpreting 
the provisions of this statute, stated in State v. Holland, 216 N.C. 
610, 6 S.E. 2d 217 (1939), that: 

"There is no hard and fast form of expression or consecrated 
formula required but the jury may be instructed that as  to the 
defendant the jury should scrutinize his testimony in the light 
of his interest in the outcome of the prosecution but that if 
after such scrutiny the jury believes that the witness has told 
the truth, i t  should give his testimony the same weight i t  would 
give the testimony of any other credible witness. S. v. Green, 
supra." 

The Court, in State v. McKinnon, 223 N.C. 160, 25 S.E. 2d 606 
(1943), stated that i t  is not mandatory that the judge charge the 
jury in this respect but that the charge is permissible and that it 
appeared to  be the uniform practice. 

In  State v. Turner, 253 N.C. 37, 116 9.E. 2d 194 (1960), the Su- 
preme Court of North Carolina was faced with a question similar 
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to the one in the instant case. In Turner, the defendant was arrested 
and prosecuted for the unlawful possession of illicit liquors for the 
purpose of sale. At the trial, the defendant testified in his own be- 
half. Thomas Hoyle, the defendant's brother-in-law, testified that 
he lived with the defendant and that the whiskey which had been 
confiscated belonged to him and not to the defendant. The trial 
judge, in his charge to the jury, instructed them that the testimony 
given by Hoyle was to be carefully scrutinized in the light of his 
interest in the jury's verdict. Upon appeal, the North Carolina Su- 
preme Court reversed on the ground that "these instructions tended 
improperly and prejudicially to discredit the testimony of Hoyle." 
The Court further stated that "In our view, nothing else appearing, 
the bias that would incline a person to testify in his own interest, 
that is, in such a manner as to protect himself from criminal prose- 
cution, should be regarded a t  least as strong as the bias that  would 
incline him to testify in behalf of his brother-in-law and against 
his own interest." For us to require the court to give the jury the 
instructions contended for by the appellant in this case would be to 
"improperly and prejudicially" discredit the testimony of the pros- 
ecuting witnesses and would be an unwarranted extension of the in- 
terested witness rule beyond the reasons underlying its existence. 

For the above reasons, we find 
No error. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE O F  NORTH OAROLINA v. GEORGE CORN 
No. 6929SC381 

(Filed 19 November 1969) 

inal Law 5 75-- incriminating statements - admissibility 
In  this homicide prosecution, the trial court did not err in the admis- 

sion of testimony by a police officer concerning incriminating statements 
made to the officer by the defendant while defendant was in custody im- 
mediately following his arrest, where the trial court made h d i n g s  sup- 
ported by competent evidence on voir dire that defendant's statements 
were made freely and voluntarily after he had been fully advised of his 
constitutional rights. 

2. Criminal Law 16- abandonment of assignments of e r r o r  
Assignments of error not brought forward in appellant's brief a r e  

deemed abandoned. Court of Appeals Rule No. 28. 
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APPEAL by defendant from McLean, J., March 1969 Session of 
RUTHERFORD Superior Court. 

Defendant was indicted for the first-degree murder of Wayne 
Rollins. The solicitor stated lie would not place defendant on trial 
for first-degree murder, but would try him only for second-degree 
murder or manslaughter. Defendant pleaded not guilty. At  the trial 
the State offered the evidence of a number of eyewitnesses, who tes- 
tified that  the defendant and Rollins, while attending a teenage 
dance, had gotten into a fight; that  defendant ran as Rollins col- 
lapsed to the floor; and that  Rollins was found to have four stab 
wounds in his chest, one of which was in his heart and proved fatal. 
Defendant was arrested in the dance hall immediately after the 
fight and was placed in a police car stationed just outside the build- 
ing. After the officer searched the defendant and found no knife, he 
asked the defendant where the knife was. The defendant told the 
officer the knife was in an ash barrel inside the dance hall and the 
knife was found a t  the place indicated by defendant. Defendant ac- 
knowledged to the police officer that  the knife was his. 

The jury found defendant guilty of manslaughter, and from 
judgment imposing sentence on the verdict, defendant appeals. 

Attorney General Robert Morgan, Assistant Attorney General 
William W .  Melvin and Staff Attorney T.  Buie Costen for the State. 

Hamrick & Hamrick, 6y J .  Nut Hamrick for defendant appel- 
lant. 

[I] Defendant assigns as error the admission in evidence of tes- 
timony by the police officer concerning the incriminating statements 
made to the officer by the defendant while defendant was in custody 
immediately following his arrest. By  means of these statements the 
officer located and obtained identification of the defendant's knife. 
This testimony was admitted only after the trial court properly held 
a voir dire hearing in the absence of the jury to determine whether 
the statements were in fact voluntarily and understandingly made. 
During the course of this hearing both the arresting officer and the 
defendant testified, and there was no substantial conflict in their tes- 
timony either as to the circumstances under which the statements 
were made or as to  what statements defendant had actually made. 

The officer testified on the voir dire examination that  prior to 
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asking any question of the defendant, he had warned him that he 
had a right to remain silent, to be represented by a lawyer while be- 
ing questioned, that if he wasn't able to hire an attorney the court 
would appoint him one, and that any statement he made could be 
used against him in court. The defendant admitted on the voir dire 
examination that  prior to his making any statement to the officer, 
the officer had said to him: "Before I ask you any questions, I want 
to tell you you have a right to remain silent and don't have to tell 
me anything if you don't want to." Defendant testified he didn't 
remember that the officer had told him he had a right to have a 
lawyer, but defendant did not positively state that the officer had 
failed to so advise him. Defendant does not contend that he was or 
is an indigent, and he was represented a t  his trial and is represented 
on this appeal by privately employed counsel. The defendant further 
testified that the officer had never threatened him in any way, had 
never promised to do anything to try to help him, and that his state- 
ments to the officer had been made freely and voluntarily. 

At the conclusion of the voir dire hearing the trial judge made 
full findings of fact and concluded that the statements were made 
"freely and voluntarily by the defendant, without compulsion or 
fear and he had been fully advised as to his constitutional rights." 
There was competent evidence to support the trial court's findings 
of fact and these findings are binding on this Court upon appeal. 
State v. Wright, 275 N.C. 242, 166 S.E. 2d 681; State v. Gray, 268 
N.C. 69, 150 S.E. 2d 1. The findings of fact support the trial court's 
conclusions of law. There is no merit in this assignment of error. 

I21 Appellant's remaining assignments of error are either related 
to the foregoing assignment of error, and must stand or fall with it, 
or have not been brought forward in appellant's brief and are there- 
fore deemed abandoned. Rule 28 of the Rules of Practice of the 
Court of Appeals. Nevertheless, we have examined the entire record 
and find 

No error. 

CAMPBELL and GRAHAM, JJ., concur. 
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STATE OF NORTH CAROLINA v. JOSEPH STEVE MARTIN 
No. 6926SC623 

(Filed 19 November 1969) 

1. Robbery 8 4; Criminal L a w  8 1 0 6  armed robbery- sufflcieacy 
of t h e  evidence 

In a prosecution for armed robbery, evidence of defendant's guilt was 
sufficient to be submitted to the jury, notwithstanding defendant's con- 
tentions that the prosecuting witness was "obviously unreliable" and that 
defendant's unequivocal denial of the charge presented a factual situation 
too conflicting for the jury's consideration. 

2. Criminal Law 5 10- sufficiency of t h e  evidence - function of jury 
It is the function of the jury to determine the facts in the case from 

the evidence, to weigh the evidence and determine the credibility of the 
witnesses and the probative force to be given their testimony, and to de- 
termine what the evidence proves or fails to prove. 

3. Robbery 8 5-- armed robbery - instructions on  lesser included of- 
fense 

In a prosecution for armed robbery, where the evidence tends to show 
that the defendant had committed the armed robbery a s  alleged in the 
indictment or that the defendant was innocent, the trial court is not re- 
quired to instruct the jury on the lesser included offenses of assault with 
a deadly weapon and simple assault. 

APPEAL by defendant from Beal, S.J., 16 June 1969 Schedule "D" 
Session of MECICLEXBVRG County Superior Court. 

Defendant was charged under a bill of indictment with armed 
robbery on 19 May 1969. The uncontroverted evidence of the State, 
based on the testimony of the prosecuting witness Jarvis Cox and 
the corroborative testimony of Charlotte Police Officers W. G. Bur- 
nett and H. R. Smith, tends to show that Cox was approached by 
defendant a t  a "cafe" near the bus station in Charlotte and was 
persuaded to follow the defendant while in search of a girl, that af- 
ter walking "a good little piece down there" they came to a vacant 
lot where defendant for no apparent reason said, "Well, g - - d - - - 
your soul, I am going to kill you". Defendant then allegedly pulled 
Cox into a vacant lot and knocked him down, tied him to a tree 
and threatened to kill him with a knife "about six or eight inches 
long which looked like a steak knife." Defendant allegedly took $360 
in currency and other personal property belonging to Cox. After 
defendant left the scene, Cox untied himself, "ran a t  least two 
blocks" to a service station and called the police. The robbery al- 
legedly occurred around 9 p.m. as i t  was getting dark. Cox testified 
that he had not had anything alcoholic to drink on the day of the 
robbery. 
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Defendant testified that he had never seen Cox before he was 
arrested for committing the alleged robbery, that Cox "was half- 
high, smelled like he had been drinking wine" when defendant saw 
him a t  the police station, that the police never found a knife or the 
money on him and that a t  the time of the robbery he was "down a t  
West 8th Street and Pine Street, down there a t  a friend's Mae Black- 
worth." 

Defendant was apprehended about midnight on the day of the 
robbery when he was seen a t  the bus station in Charlotte by Cox, 
who immediately notified a police officer. 

At the conclusion of the testimony the court charged the jury 
on the offenses of armed robbery and common law robbery. The 
jury rendered a verdict of guilty of armed robbery and defendant 
was sentenced to serve not less than 15 nor more than 18 years in 
the State Prison. 

Defendant appealed. 

Attorney General Robert Morgan b y  Trial Attorney I. B. Hud- 
son, Jr., and S ta f f  Attorney Howard P. Satislcy for the State. 

James M .  Shannonhouse, Jr., for defendant appellant. 

MORRIS, J. 
[I] By assignments of error Nos. 1 and 2 defendant contends that 
i t  was error for the court to refuse his motion for nonsuit a t  the 
close of the State's evidence and a t  the close of all the evidence. 
Defendant does not cite pertinent authority for this position, con- 
tending only that the prosecuting witness was L'obviously unreliable", 
because he was unwilling or unable to explain to the court and jury 
what he had been doing in Charlotte and why he had so much money 
on his person when he was not planning to make any substantial 
purchases. Defendant further contends that this "unreliability" along 
with "defendant's unequivocal denial" presents a "factual situation 
too conflicting to be presented the jury for consideration." 

[2] I t  is the function of the jury to determine the facts in the 
case from the evidence and it is the function of the jury to weigh 
the evidence, determine the credibility of the witnesses and the 
probative force to be given their testimony and determine what the 
evidence proves or fails to prove. 7 Strong, N.C. Index 2d, Trial, $ 
18, p. 288. There was ample evidence to be submitted to the jury. 
 defendant,'^ assignments of error Nos. 1 and 2 are overruled. 

131 Defendant's assignment of error No. 3 is addressed to the 
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court's failure to instruct the jury on the lesser included offenses of 
assault with a deadly weapon and simple assault under G.S. 15-169 
and G.S. 15-170. This failure, he contends, constitutes prejudicial 
error. It is true that a defendant, may be acquitted of armed robbery 
and convicted of an included or lesser offense if a verdict for the in- 
cluded or lesser offense is supported by allegations of the indict- 
ment and by evidence a t  the trial. However, the evidence in this 
case tended to show that the defendant had committed armed rob- 
bery upon Cox as alleged in the indictment or that the defendant 
was innocent of the alleged crime. The jury was persuaded to accept 
the evidence of the St,ate and find the defendant guilty as charged. 
This assignment of error is overruled. State 2). Smith, 268 N.C. 167, 
150 S.E. 2d 194 (1966) ; State v. Bell, 228 N.C. 659, 46 S.E. 2d 834 
(1948) ; State v. McLean, 2 N.C. App. 460, 163 S.E. 2d 125 (1968). 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 

STATE OF NORTH CAROLINA v. THOMAS WILSON, JR. 

No. 6926SC499 

(Filed 19 November 1969) 

1. Criminal Law 9 106- nonsuit - sufficiency of evidence 
Motion to nonsuit is properly denied if there is any competent evidence 

to support the allegations of the indictment, considering the evidence in 
the light most favorable to the State, and giving it the benefit of every 
reasonable inference fairly deducible therefrom. 

2. Burglary a n d  Unlawful Breakings 5 5; Larceny § 7- nonsuit - 
sufficiency of evidence 

In  this prosecution for felonious breaking and entering and felonious 
larceny, defendant's motion for nonsuit was properly overruled where a 
State's witness testified that she saw defendant enter the victim's apart- 
ment after pulling nails from the door hinge, and saw defendant carry 
a television set from the apartment and place it in a taxi. 

3. Burglary a n d  Unlawful Breakings 8 &-- instructions- intent to 
commit slpecific crime alleged 

In this prosecution for breaking and entering with intent to commit 
felonious larceny, the trial court properly instructed the jury that the 
requisite felonious intent must be applied to the specific crime alleged, 
where portion of the charge to which defendant objects was merely a 
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general outline of G.S. 14-54, and the court thereafter correctly instructed 
the jury a t  least three times that they must find the breaking and enter- 
ing to have been with the intent to commit the felony of larceny. 

APPEAL by defendant from Beal, S.J., 16 June 1969 Schedule ('D" 
Criminal Session MECKLENBURG County Superior Court. 

The defendant, Thomas Wilson, Jr., along with Joshua Robin- 
son and Sandra Patricia Martin were jointly indicted in a bill of 
indictment charging them with the felonies of breaking and enter- 
ing and larceny and a third count of receiving. The cases were con- 
solidated for trial. The record before us does not disclose the dispo- 
sition of the cases against Robinson and Martin. The jury found the 
defendant Wilson guilty of breaking and entering with intent to 
commit the felony of larceny and larceny as charged in the bill of 
indictment. From judgment on the verdict defendant appeals. 

Attorney General Robert Morgan by Staff Attorney Edward L. 
Eatman, Jr., for the State. 

Richard H. Robertson for defendant appellant. 

El] Motion to nonsuit is properly denied if there is any compe- 
tent evidence to support the allegations of the indictment, consid- 
ering the evidence in the light most favorable to the State, and giv- 
ing i t  the benefit of every reasonable inference fairly deducible there- 
from. 2 Strong, N.C. Index 2d, Criminal Law, § 106. 

121 Evidence for the State tends to show the following. On 29 
April 1969, Mrs. Esteven Taylor lived in an apartment. There were 
four other apartments in the building including one across the hall 
which was shared by Patricia Martin and Sarah Wallace. Mrs. Tay- 
lor left her apartment about 6:50 a.m. and upon returning from her 
day's work a t  3:45 p.m. found that the lock to her front door had 
been removed. Her television set and a record player were missing. 
Sarah Wallace testified that she saw Thomas Wilson and Patricia 
Martin enter the Taylor apartment after Wilson took a hammer 
from his pocket and pulled the nails from the hinge. She watched 
Wilson put the television set in a taxi and drive off with Patricia 
and Joshua. Patricia, as a witness for the defense, denied entering 
the Taylor apartment. She testified that she first saw the television 
set when Wilson put i t  into the taxi and that she, Wilson and Joshua 
then went to Frank's Pawn Shop where after leaving the set, they 
separated. She testified that she received no money from the pawn 
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of the set and entered the pawn shop for the sole purpose of getting 
the cab fare which Wilson paid. Mrs. Taylor located her set a t  
Frank's Pawn Shop the next day and identified i t  a t  the trial. Her 
record player was not found. Sarah Wallace, on cross examination, 
stated that Mrs. Taylor came home about 4 p.m. and that she did 
not talk to her until 8 p.m. because Wilson had threatened her. 

It is apparent from a review of the record that there was sub- 
stantial direct evidence of every element of the crime charged and 
that there was no variance between the indictment and the proof. 
The defendant's assignment of error based on the failure of the 
court to grant his motion for nonsuit is overruled. 

131 The defendant contends t.hat the trial judge failed to instruct 
the jury that the requisite felonious intent must be applied to the 
specific crime alleged, that of intent to commit the felony of larceny. 
That part of the court's charge which the defendant sets out in his 
brief was merely a general outline of the applicable statute, G.S. 
14-54, which the trial judge had just read. A reading of the entire 
charge discloses that thereafter the court correctly instructed the 
jury a t  least three times that they must find the breaking and en- 
tering to have been with the intent to commit the felony of larceny. 
When the charge of the court is considered contextually as a whole, 
as we are required to do, i t  is clear that the trial judge properly 
declared and explained the law arising on all phases of the evidence. 
Nance v. Long, 250 N.C. 96, 107 S.E. 2d 926. 

We have carefully considered the defendant's remaining assign- 
ment of error relating to t.he charge to the jury and find no prej- 
udicial error. 

Affirmed. 

BROCK and BRITT, JJ., concur. 

PATRICIA MORSE (EMPLOYEE) V. MRS. KATHRYN I?. CURTIS (EMPLOYEB) 
AND INSURANCE COMPANY OF NORTH AMERICA (CABRIER) 

No. 692910471 

(Filed 19 November 196!3) 

Appeal and Error § 6; Master and Servant § 9- order continuing 
compensation proceeding - premature appeal 

Appeal from a n  order of the Industrial Commission continuing a Work- 
men's Compensation proceeding and removing it  from the hearing docket 
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pending determination of a common-law action for personal injuries 
brought by plaintiff against her employer in the superior court is dismissed 
by the Court of Appeals ex mwo motu as being premature. 

APPEAL by defendants from full Industrial Commission order of 
27 March 1969. 

An examination of the record discloses that the claimant, Patricia 
Morse, a 20-year-old girl, was injured on 15 August 1964 on the 
premises of the defendant, Kathryn F. Curtis, a t  Camp Illahee in 
Transylvania County, North Carolina. A common law action to re- 
cover damages for personal injuries arising out of the incident was 
instituted by the claimant against the defendant Curtis in the Su- 
perior Court of Henderson County on 26 July 1966. A claim for com- 
pensation under the North Carolina Workmen's Compensation Act 
was filed with the Industrial Commission by the claimant's attorney 
by letter dated 3 August 1966. 

After the claim for compensation was filed, the matter was first 
set for hearing a t  Brevard, North Carolina, on 16 November 1967 
before Commissioner William I?, Marshall, a t  which time the matter 
was not heard but was continued. Thereafter, the matter was set for 
hearing and continued two times until it was finally set for hearing 
on 21 November 1968 a t  Brevard before Deputy Commissioner C. 
A. Dandelake when and where the claimant's attorney moved that  
the hearing be continued until the common law action pending in the 
Superior Court could be heard. The defendants moved that the mat- 
ter pending before the Industrial Commission either be heard or dis- 
missed. The Deputy Commissioner entered the following order dated 
6 December 1968: 

"Upon the call of this case for hearing, no testimony was taken 
but counsel for plaintiff and defendants' counsel ably argued 
their contentions in this matter. Mr. DuMont presented a letter 
to the undersigned from the plaintiff's doctor in New York which 
stated that the plaintiff was under medical treatment and, there- 
fore, unable to attend the hearing. A motion was then made by 
Mr. DuMont that this case be continued until this action is 
heard in Superior Court. He stated i t  would be heard a t  the 
next Term of Superior Court of Henderson County. 

"Mr. Roberts, defendants' counsel, made a motion that this case 
pending before the Industrial Commission either be heard now 
or dismissed. 

"The undersigned being of the opinion that the matter could 
not fairly and impartially be heard in the absence of the plain- 
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tiff, and after having carefully reviewed this case, the motion 
made by the plaintiff's counsel is allowed. Motion made by de- 
fendants' counsel is denied. 

"NOW, THEREFORE, I T  IS ORDERED that this case be 
and the same is hereby CONTINUED and REMOVED from 
the hearing docket until disposition is made of the Superior 
Court Action." 

From the foregoing order, the defendants appealed to the full 
Industrial Commission. The defendants' appeal was heard on 25 
March 1969, and on 26 March 1969 the full Commission entered an 
order affirming the order of the Deputy Commissioner dated 6 De- 
cember 1968. From the order of the Full commission, the defend- 
ants appealed to the North Carolina Court of Appeals. 

Landon Roberts for the defendant appellant. 

Uzzell and DuMont  b y  Harry DuMont and Francis M. Coiner 
for the plaintiff appellee. 

HEDRICK, J .  

In this case the defendants have undertaken to appeal from an 
order of the Industrial Commission continuing the case and remov- 
ing the same from the hearing docket pending the determination of 
the common law action in the Superior Court of Henderson County. 
This is a premature appeal and presents no question for review to 
this Court. G.S. 97-86. "Appeal does not lie unless i t  deprives the 
appellant of some substantial right which might be lost if the order 
is not reviewed before final judgment." Tucker v. Highway Com- 
mission, 247 N.C. 171, 100 S.E. 2d 514 (1957). ". . . there is such 
a thing in compensation procedure as completely unreviewable mat- 
ters, just as there is in ordinary judicial procedure, as in the case of 
interlocutory decisions that are unreviewable for lack of finality or 
incidental decisions that involve details committed to the absolute 
discretion of the lower tribunal." Larson, Workmen's Compensation 
Law, Vol. 2, Sec. 80.10. 

For the reasons stated herein, the appeal is dismissed ex mero 
motu.  

MALLARD, C.J., and MORRIS, J., concur. 



N.C.App.1 FALL SESSION 1969 623 

MARGARET HICE DIXON v. AUBREY BRICE DIXON 

No. 6926DC511 

(Filed 19 November 1969) 

1. Appeal and Error 3 3% dibnlissal of appeal - failure to docket 
on time 

Appeal is subject to dismissal ex mwo motu by the Court of Appeals 
for failure to docket the record on appeal within 90 days after date of 
judgment appealed from. Rule of Practice in the Court of Appeals No. 5. 

2. Appeal and Error 3 3- extension of time for docketing record 
Authority of trial tribunal for good cause to extend the time for docket- 

ing the record on appeal in the Court of Appeals may not be exercised 
after the 90-day period for docketing has expired. 

3. Divorce and Alimony 1% award of alimony pendente lite and 
fees - discretion of court 

The amount to be awarded for alimony pendente lite and counsel fees 
rests in the sound discretion of the trial judge and his determination will 
not be disturbed in the absence of a clear abuse of that discretion. 

APPEAL by plaintiff from Arbuckle, District Judge, 5 May 1969 
Session of the District Court of MECKLEWRURG County. 

On 15 April 1969 the plaintiff filed this action seeking alimony, 
alimony pendente lite and counsel fees. The plaintiff's application 
for alimony pendente lite and counsel fees was heard on 5 May 
1969. On 14 May 1969 the trial judge signed an order requiring the 
defendant to pay alimony pendente lite and counsel fees. From said 
order the plaintiff appeals to this Court contending, among other 
things, that the court abused its discretion in that i t  did not allow 
an adequate amount for alimony pendente lite and counsel fees. 

Hamel & Cannon b y  Thomas R. Cannon for plaintifj' appellant, 

Bailey and Davis b y  Thomas D .  Windsor for defendant appellee. 

[I] Rule 5 of the Rules of Practice in the Court of appeals of 
North Carolina provides in part that the record on appeal shall be 
docketed within 90 days after the date of the judgment, order, de- 
cree or other determination appealed from. Here the appeal entries, 
presumably prepared by counsel, allowed appellant 60 days to serve 
the case on appeal and allowed appellee 30 days after such service 
to serve countercase or exceptions. Obviously, if the parties used 
all of the time allowed under the order, as in fact they did, the 
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record on appeal could not reasonably be docketed in the Court of 
Appeals within the 90 days allowed by Rule 5. Despite this, there 
was no application to the trial tribunal to extend the time for dock- 
eting the record on appeal until after the time for docketing in this 
Court had expired. 

I21 Although Rule 5 provides that the trial tribunal may for good 
cause extend the time not exceeding 60 days for docketing the record 
on appeal, this authority may not be exercised after the time for 
docketing in the Court of Appeals has expired. Roberts v. Stewart 
and Newton v. Stewart, 3 N.C. App. 120, 164 S.E. 2d 58. For failure 
to comply with our rule, we ex mero motu dismiss the appeal. 

Nevertheless, we have carefully considered plaintiff's assignments 
of error but find them without merit. 

[3] On this appeal the question before us is not whether the 
award for alimony pendente lite and counsel fees may have been 
higher or lower than that anticipated or even usual in similar cases, 
but whether in consideration of the circumstances under which it 
was made i t  was so unreasonable as to constitute an abuse of discre- 
tion. Stadiem v. Stadiem, 230 N.C. 318, 52 S.E. 2d 899. The purpose 
of the award of alimony pendente lite is to provide for the reason- 
able and proper support of the wife in an emergency situation, 
pending the first determination of her rights. Schloss v. Schloss, 273 
N.C. 266, 160 S.E. 2d 5. It is well settled that the amount to be 
awarded for alimony pendente lite and counsel fees rests in the sound 
discretion of the trial judge and his determination will not be dis- 
turbed in the absence of a clear abuse of that discretion. Miller v. 
Miller, 270 N.C. 140, 153 S.E. 2d 854. 

The record before us discloses no abuse of discretion by the trial 
judge in fixing the amount of the alimony pendente lite and counsel 
fees. 

Appeal dismissed. 

BRWK and BRITT, JJ . ,  concur. 
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ROBERT L. KURTZ, ANCILLARY ADMINISTRATOR OF THE ESTATE OF ROBERT 
G. KOONTZ, DECEASED V. ALLSTATE INSURANCE COMPANY, A COB- 
POEATION 

No. 6926DC485 

(Filed 19 November 1969) 

Appeal md E r r o r  § 39- record o n  appeal - time f o r  docketing - ex- 
tension of t ime 

Authority of the trial tribunal to extend for good cause the time for 
docketing the record on appeal in the Court of Appeals cannot be exer- 
cised by an order allowing appellant additional time to serve his case on 
appeal upon the appellee, and the docketing of the record on appeal in 
such case more than 90 days after date of entry of judgment subjects 
the appeal to dismissal by the Court of Appeals e@ mero rnotu. Rule of 
Practice in the Court of Appeals NO. 5. 

APPEAL by plaintiff from Stukes, District Judge, 14 April 1969 
Session, MECKLENBURG District Court. 

Plaintiff brings this action under the '(uninsured motorist" en- 
dorsement of plaintiff's intestate's liability insurance policy to re- 
cover damages for the wrongful death of plaintiff's intestate. 

On 21 September 1966, a t  approximately 9:35 p.m., plaintiff's 
intestate, along with William Edgar Helton and Tom Roberts, was 
riding in the 1962 Chevrolet automobile which was involved in a 
one-car accident near the Town of Sylva in Jackson County. All 
three of them were killed as a result of the accident and there was 
no eyewitness as to who was driving the vehicle. 

At the close of plaintiff's evidence the defendant's motion for 
judgment of involuntary nonsuit was allowed. Plaintiff appealed. 

Levine, Goodman and Murchison, by  Alton G. Murchison, 111, 
for the plaintiff. 

Sanders, Walker and London, by  James E. Walker, for the de- 
fendant. 

The plaintiff's appeal in this case is from a judgment of involun- 
tary nonsuit entered on 23 April 1969. According to Rule 5 of the 
Rules of Practice in the Court of Appeals of North Carolina, i t  was 
necessary that t,he record on appeal be docketed within 90 days 
unless the trial tribunal, for good cause; extended the time not ex- 
ceeding an additional 60 days for docketing the record on appeal. 
Consequently, without an extension by the trial tribunal, the record 
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on appeal should have been docketed in this Court on 22 July 1969; 
i t  was actually docketed on 25 August 1969, over a month late. 
There was no order from the trial tribunal entered under the pro- 
visions of Rule 5, supra, extending the time within which the record 
on appeal might be docketed. 

We do find in the record an order dated 5 June 1969 extending 
the time within which plaintiff might serve the case on appeal on 
defendant to and including 7 July 1969 and allowing the defendant 
30 days thereafter to serve countercase or exceptions. Once again 
we refer the Bar to our holding in Smith v. SCarnes, 1 N.C. App. 
192, 160 S.E. 2d 547, where we point out that an extension of time 
to docket the record on appeal cannot be accomplished by an exten- 
sion of time to serve case on appeal. For failure to comply with the 
Rules respecting the time for docketing the record on appeal, the 
appeal is subject to dismissal ex mero motu. 

Nevertheless, we have examined plaintiff's assignment of error 
to the ruling of the Court and find that plaintiff was faced with two 
particular problems in this lawsuit. First, a difficulty in establishing 
the identity of the driver of the motor vehicle a t  the time of the ac- 
cident; and second, a difficulty in establishing that the motor ve- 
hicle involved in the accident was an uninsured motor vehicle. With 
respect to the first particular problem, it is our opinion that the cir- 
cumstantial evidence which was offered by the plaintiff before the 
jury was not sufficient to justify submitting the case to the jury 
upon the question of the identity of the driver. The circumstantial 
evidence voluntarily offered by the plaintiff in the absence of the 
jury without an opportunity for the trial court to rule upon its com- 
petence has not been considered by us. We express no opinion upon 
the sufficiency of the evidence to establish that the motor vehicle 
involved in the accident was an uninsured motor vehicle. 

For failure to comply with the Rules of this Court, this appeal is 

Dismissed. 

BRITT and VAUGHN, JJ., concur. 
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STATE O F  NORTH CAROLINA v. EUGENE DAYTON McDONAT,D 
No. 6926SC474 

Burglary and Unlawful Breakings 8; Arrest and Bail 5 9; Criminal 
Law 5 151- punishment - bail pending appeal 

The trial court did not abuse its discretion in imposing a sentenre of 
imprisonment of six to ten years upon defendant's plea of guilty of 
felonious breaking and entering and in fixing hail pending appeal in the 
amount of $10,000. 

APPEAL by defendant from Falls, J., 19 May 1969 Schedule ('B" 
Criminal Session of MECKLENBURG Superior Court. 

Defendant was charged in a valid bill of indictment with fclon- 
ious breaking and entering, larceny and receiving. He  was repre- 
sented by court-appointed counsel and entered a plea of guilty to 
the charge of felonious breaking and entering. The court found that  
the plea was freely, understandingly and voluntarily made without 
undue influence, compulsion or duress, and without promise of len- 
iency. From a judgment imposing a sentence of imprisonment of 
not less than six (6) nor more than ten (10) years, the defendant 
appcals. 

Attorney General Robert Morgan by !!'rial Attorney Fred P. 
Parker, III, for the State. 

Whitfield, MciVeely and Echols by Paul L. Whitfield for defend- 
ant appellant. 

VAUGHN, J. 
The defendant assigns as error the judgment of the trial court, 

contending that the court abused its discretion and showed malice 
toward the defendant by imposing an active sentence of six (6) to 
ten (10) years and by fixing bail pending appeal in the amount of 
$10,000.00. 

Counsel for defcndant concedes i t  to be elementary that., within 
the limit of the statute, punishment is left to the sound discretion 
of the trial judge. The sentence imposed wads within the maximum 
authorized by G.S. 14-54. It is equally fundamental that  the amount 
to be fixed for bond pending appeal is largely in the discretion of 
the court below. 

We have cauefully examined the record and briefs filed in the 
case and hold that  no abuse of discretion appears therein. 

Affirmed. 

BROCK and BRITT, JJ., concur. 
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STATE OF NORTH CAROLINA v. JAMES EDWARD WOOTEN 

No. 692850375 

(Filed 19 November 1969) 

Criminal Law § 155- dimissa.1 of appeal f o r  failure to comply with 
rules 

Court of Appeals dismisses criminal defendant's appeal where defend- 
ant (1) failed to docket record on appeal within the time specified by 
the order allowing certiorari, (2) failed to set out any exceptions to the 
proceedings, rulings or judgment of the court, (3)  failed to group any 
exceptions, and (4)  failed to comply with the Court rules for filing record 
on appeal in that he merely filed a photostatic copy of much of the trial 
proceedings. Rules of Practice in the Court of Appeals Nos. 19(c) and 21. 

ON Certiorari to review the judgment of McLean, J., a t  the 11 
November 1968 Session of BUNCOMBE County Superior Court. 

The defendant was charged in a bill of indictment with the lar- 
ceny of $3,216.13 from the Skyland Beer Distributing Company of 
Asheville, North Carolina. To the charge the defendant entered a 
plea of not guilty. A verdict of guilty as charged was returned by 
the jury and judgment m7as entered thereon. The defendant, after 
he began to serve the sentence imposed, requested that the court 
appoint an attorney to aid him in perfecting an appeal. An attorney 
was appointed and represented the defendant a t  a Habeas Corpus 
proceeding. Since the time for an appeal as of right had passed, the 
defendant, through his court appointed attorney, filed a petition for 
certiorari. The petition for certiorari was allowed by order of the 
North Carolina Court of Appeals on 12 March 1969. 

Ruben J .  Dailey for the defen,dant appellant. 

Attorney General Robert Morgan and Staf f  Attorney Christine 
Y .  Denson for the State. 

HEDRICK, J .  

The order of the North Carolina Court of Appeals dated 12 
March 1969 allowing the defendant's petition for certiorari stated 
that the record on appeal was to be docketed in this Court by 10:OO 
A.M. on 3 June 1969. The defendant's attorney was notified of the 
order by letter dated 14 March 1969 and a copy of the order was 
certified to the Clerk of the ,Superior Court of Buncombe County 
on the same day. The defendant docketed his record on appeal on 
4 June 1969 and has for that reason failed to comply with the order 
of the Court allowing certiorari. 
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Rule 21, Rules of Practice in the Court of Appeals of North Car- 
olina, provides that: "When appellant is required t o  serve a record 
on appeal, he shall set out in his statement of record on appeal his 
exceptions to the proceedings, ruling, or judgment of the court, 
briefly and clearly stated and numbered." Under Rule 19(c), Rules 
of Practice in the Court of Appeals of North Carolina: "All excep- 
tions relied on shall be grouped and separately numbered immedi- 
ately before the signature to the record on appeal. Exceptions not 
thus sct out will be deemed to be abandoned." The defendant has 
not set out any exceptions to the proceedings, rulings or judgment of 
the court. He has not grouped any exceptions as required by Rule 
19(c).  Indeed, the appellant has failed to comply with the rules of 
the Court for filing the record on appeal in that he has merely filed 
a photostatic copy of much of the proceedings in the Superior Court 
and a transcript of the evidence and the judge's charge. The appel- 
lant has also failed to bring forward. as he should have, the order 
of the North Carolina Court of Appeals allowing his petition for 
certiorari. 

For failure to comply with the rules and orders of this Court, 
upon motion of the Attorney General, the appeal is dismissed. Kelly 
v. Washington, 3 N.C. App. 362, 164 S.E. 2d 634 (1968); State v. 
Flanders, 4 N.C. App. 505, 167 S.E. 2d 43 (1969) ; State v. Edlisor, 
4 N.C. App. 514, 167 S.E. 2d 35 (1969). 

Nevertheless, we have examined and considered all of the ques- 
tions discussed by the appellant in his brief and have found no 
prejudicial error. 

Appeal dismissed. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE OF NORTH CAROLINA v. JERRY CASSADA 

No. 692SSC401 

(Filed 19 November 1969) 

Constitutional Law 5 28; Criminal Law 5 23; Receiving Stolen Goods 
7- receiving stolen goods-guilty plea-no indictment or 

waiver of indictment for such offense 
Where defendant was being tried upon indictments charging him with 

felonious breaking and entering and felonious larceny, the trial court 
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erred in accepting during trial defendant's plea of guilty of the felony of 
receiving stolen goods when defendant had not been indicted for such 
offense and had not waived a bill of indictment pursuant to G.S. 15-140.1, 
and the sentence of imprisonment imposed by the court is vacated as  a 
nullity. 

APPEAL by defenda.nt from Froneberger, J., March 1969 Crim- 
inal Session, BUNCOMBE County Superior Court. 

The defendant was indicted for the felonious larceny of various 
shotguns, rifles and pistols with a total value of $750.00. In the bill 
of indictment the various items were described. In  another bill of 
indictment the defendant was charged with the felony of breaking 
and entering. The two charges, one under each bill of indictment, 
were consolidated for the purpose of trial, and the defendant entered 
a plea of not guilty to each offense. 

During the course of the trial the defendant, through his pri- 
vately-employed attorney, withdrew the plea of not guilty and tend- 
ered a plea of guilty to feloniously receiving stolen merchandise, 
knowing same to have been stolen. After questioning the defendant 
as to his understanding of the plea which he tendered, the trial 
judge determined and adjudicated that the defendant entered his 
plea of guilty voluntarily, freely, understandingly and without any 
undue influence, compulsion, duress or promises of leniency. 

From a sentence of not less than five nor more than ten years in 
the State's prison, the defendant appealed to this Court. The de- 
fendant was found to be an indigent, and an attorney was duly ap- 
pointed to represent him in his appeal. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Millard R. Rich, Jr., for the State. 

Carl W. Loftin, for defendant appellant. 

The defendant assigns as error the acceptance by the court of a 
plea of guilty to the felony of receiving stolen goods, knowing them 
to have been stolen, when he had not been indicted for such an of- 
fense and had not waived a bill of indictment. 

"The crimes of larceny and of receiving stolen goods, knowing 
them to have been stolen, are separate and distinct offenses. 
. . ." State v. Brady, 237 N.C. 675, 75 S.E. 2d 791 (1953). 

In McClzcre v. State, 267 N.C. 212, 148 S.E. 2d 15 (1966), Chief 
Justice Parker stated: 
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"G.S. 15-137 reads in relevant part: 'No person shall be . . . 
put on trial before any court, but on indictment found by the 
grand jury, unless otherwise provided by law.' 

'There can be no trial, conviction, or punishment for a crime 
without a formal and sufficient accusation. In  the absence of 
an accusation the court acquires no jurisdiction whatever, and 
if i t  assumes jurisdiction a trial and conviction are a nullity.' 
42 C.J.S., Indictments and Informations, § 1 ;  S. v. Albarty, 238 
N.C. 130, 76 S.E. 2d 381; S.  v. Strickland, 243 N.C. 100, 89 S.E. 
2d 781; 8. v. Morgan, 226 N.C. 414, 38 S.E. 2d 166." 

In  the instant case there was no bill of indictment for the crime 
of receiving stolen goods and neither was there a waiver of such 
bill of indictment pursuant to G.S. 15-140.1. 

The sentence of imprisonment of defendant imposed in the trial 
court is vacated as a nullity. 

PARKER and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. CHBRLES ISSAC 
AND 

STATE OF NORTH CAROLINA V. HAROLD BENJAMIN LUTCHIN 

No. 6926SC502 

(Filed 19 November 1969) 

APPEAL by defendants from Beal, S.J., 7 July 1969 Schedule "C" 
Criminal Session, MECRLENBURG Superior Court. 

Each defendant entered a plea of guilty to the charge of break- 
ing or entering with intent to commit a felony and each was sen- 
tenced to a term of not less than six nor more than nine years in 
prison. The defendants were represented by privately employed 
counsel. 

Attorney General Robert Morgan, by  Deputy Attorney General 
Jean A. Benoy, for the State. 

Allen A .  Bailey and John Plumides, b y  Allen A.  Bailey, for de- 
fendant appellants. 
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MORRIS, J. 
The guilty pleas were tendered to the court by each defendant 

personally and through their counsel. The court made due and 
lengthy inquiry of each defendant with respect to the voluntariness 
of the plea. Each defendant signed a written plea stating his plea 
was freely, understandingly, and voluntarily given. The court, as to 
each defendant, entered its adjudication finding that the plea was 
freely, understandingly, and voluntarily made, was made without 
undue influence, compulsion, or duress, and without promise of 
leniency. 

The record contains no exceptions or assignments of error. Coun- 
sel for defendants candidly state that they find no error anywhere 
in the proceedings. We have, nevertheless, examined the record and 
find no prejudicial error. 

No error. 

MALLARD, C.J., and HEDRICK, J., concur. 

ROBERS.ON'S BEVERAGES, INC., A CORPORATION v. THE CITY OF NEW 
BERN, A MUNICIPAL CORPORATION, AND WILLIAM S. POOLE, TEE BUILD- 
ING INSPECTOR OF THE CITY OF NEW BERN 

No. 693SC519 

(Filed 17 December 1969) 

1. Appeal and Error 5 P theory of trial in lower conrt 
The theory on which a case was tried and judgment rendered in the 

superior conrt must be the theory of the case on appeal. 

2. Counties 5; Municipal Corporations § 30- zoning ordinance - 
presumption of validity -burden of showing invalidity 

The presumption is that a zoning ordinance is valid and a constitu- 
tional exercise of the police power, with the burden to show otherwise on 
the property owner who asserts that it is invalid. 

3. Counties § 5; Municipal Corporations § SO- zoning ordinance- 
validity - evidence that property made less valuable 

Evidence that a zoning ordinance has made property less valuable is 
an insufficient ground, standing alone, for invalidating it. 

4. Municipal Corporations 5 31- judicial review of zoning ordinance 
When question of whether a zoning ordinance was an unreasonable, 

arbitrary or unequal exercise of power iri fairly debatable, the courts 
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may not substitute their judgment for that of the legislative body a s  to 
tBe wisdom of the ordinance. 

5. Municipal Corporations § 30-- zoning ordinance - validity - de- 
priving owner of beneficial use of property 

A zoning ordinance is invalid if i t  has the effect of completely depriv- 
ing an owner of the beneficial use of his property by precluding all prac- 
tical uses o r  the only use to which it  is reasonably adapted. 

6. Municipal Corporations § 80- validity of zoning ordinance - 
whether  confiscatory - burden of proof 

In  a n  action to restrain a municipality from enforcing a portion of a 
zoning ordinance which changed the zoning classification of plaintiff's 
property from business or commercial to office or institutional on the 
ground that i t  is unreasonable and confiscatory, plaintiff cannot prevail 
merely upon a showing that the property in question could be more profit- 
ably and efficiently used for business or commercial purposes, but plaintiff 
must establish that the property could not reasonably be adapted to any 
use permissible under the challenged zoning regulation, and that that 
fact rendered the property valueless or virtually so. 

7. Municipal Corporations 5 30- validity of zoning ordinance - 
whether  confiscatory - sufficiency of evidence 

In  this action to restrain a municipality from enforcing a portion of a 
zoning ordinance which changed the zoning classification of plaintiff's 
property from business or commercial to office or institutional, plaintiff's 
evidence is held insufficient to support the trial court's findings and con- 
clusion that the ordinance as  it  relates to plaintiff's property is invalid as  
confiscatory, where plaintiff's evidence tends only to show that the prop- 
erty would be more valuable in the market place under a business or 
commercial zoning classification, there is no evidence that plaintiff's 
building has no reasonable value for any of the broad variety of uses per- 
mitted under the office and institutional classification, there is no evidence 
of the cost of removing the improvements in relation to the value of the 
land without the improvements, and plaintM can continue to use the 
property, a s  it  has for the past nine years, for a storage warehouse a s  a 
permitted nonconforming use, or can sell the property for that purpose. 

APPEAL by defendant from Cowper, J., May 1969 Civil Session 
of CRAVEN County Superior Court. 

This action was brought by the plaintiff to restrain the City of 
New Bern from enforcing a zoning ordinance as to certain of the 
plaintiff's property on the alleged ground that the ordinance as i t  
relates to the subject property is unreasonable, confiscatory and 
illegal. 

The following facts are not in dispute: In  1944 the plaintiff pur- 
chased 3.32 acres of land in the City of New Bern. In 1946 and 1947 
a bottling company building was constructed on the property and 
the plaintiff conducted a bottling operation thereon until approxi- 
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niately 1960. From that time until the present the buildings and 
premises have been used as a warehouse for the storage and distri- 
bution of soft drinks manufactured elsewhere by the plaintiff. In 
1953 the City of New Bern adopted the first zoning ordinance which 
affected plaintiff's property and under that ordinance the property 
was zoned for business or commercial use. Additional improvements 
a t  considerable cost were made to the property by the plaintiff be- 
fore and after the ordinance was passed. On 5 March 1968, the City 
repealed that ordinance and adopted a new zoning ordinance under 
which a portion of plaintiff's property was zoned for residential use 
and a portion was zoned for office or institutional use. The portion 
zoned for office or institutional use is the property on which the im- 
provements are located. It has a frontage on Trent Boulevard of 
approximately 175 feet, a rear frontage on Elmwood Drive of ap- 
proximately 225 feet and a depth of 430 feet. The improvements 
consist of a steel and masonry two-story main building containing 
a lobby, office, bottling room and large inside storage and work 
space, with steel-roofed outside storage sheds of about 8,000 square 
feet, fencing and paving. 

Plaintiff objected to the rezoning of its property through the 
ordinance enacted 5 March 1968 and after exhausting its admin- 
istrative remedies filed this action contending that the ordinance is 
invalid insofar as i t  purports to change the zoning classification of 
that portion of its property on which the improvements are located 
from a business or commercial classification to an office or institu- 
tional classification. The parties waived a jury trial and the court 
heard the evidence and found facts including the following: 

"13. That during the fall of 1967 and prior to the adoption 
or notice of hearing to adopt the present zoning ordinance here- 
inabove referred to, the plaintiff advertised its said property 
for sale as commercial property with local realtors and caused 
the same to be publicly advertised and offered for sale as busi- 
ness or comrncrcial property. That the plaintiff received offers 
of substantial considerations from prospective purchasers but 
only as commercial or business property, as zoned by the 1953 
Ordinance. That as 'office and institutional' property as class- 
ified by said ordinance and as restricted by the same, the plain- 
tiff has totally been unable to entertain any sale for the same 
a t  any price, although i t  has made diligent effort to sell the 
same as 'office and institutional property.' 

14. That said property as commercial or business property 
has a reasonable market value of $128,000; that the plaintiff 
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has invested in the purchase and improvements made to said 
property the sum of a t  least $140,000.00. 

W b * 
16. That  said building was designed and constructed for in- 
dustrial or commercial usage and the same cannot be practically 
adapted to office or institutional use; to convert said property to 
residential usage or development would necessitate the demo- 
lition of the building, which would be extremely expensive, and 
not more than three or four residential lots could be developed 
from said property unless a roadway is constructed in accord- 
ance with the City ordinances and regulations through said 
property from Trent Boulevard to Elmwood Drive; that such 
development would produce only a small number of small lots, 
the value of which would probably not exceed the cost of the 
road construction and the demolition of said building. 
17. That  there are located within three blocks of the plaintiff's 
property on Trent Boulevard various other business establish- 
ments, including a supermarket, a small shopping center and a 
motel; said property is adjoined by three residences, two of 
which have a fair market value of less than eleven thousand 
dollars; most of the other residences in the immediate vicinity 
of said property are of modest value; that Trent Boulevard is 
a wide main-travelled thoroughfare, being approximately the 
fifth heaviest travelled thoroughfare outside of the central busi- 
ness district in the City of New Bern. Nearly all, if not all, of 
the houses situate in the immediate vicinity of the subject prop- 
erty were built either prior to the zoning of said property by 
the City of New Bern in 1953, or subsequent to 1953 during 
which time the same was zoned 'Commercial'. 

18. That the inlprovements made to said property by the plain- 
tiff were made in good faith both during the time prior to 1953 
when said property was not zoned and subsequent to 1953 and 
up to March 1968 in specific reliance upon said property being 
zoned business or commercial by the defendant City of New 
Bern. 

19. That the subject property was appraised in the last county 
revaluation for ad valorem taxes as 'Commercial Property' a t  
a value of $101,766.00, and is being taxed by Craven County 
and by the defendant City of New Bern as 'commercial prop- 
erty' a t  the value of $50,883.00, one-half of the appraised value." 

Based on its findings the court concluded: (1) That the prop- 
erty in question has no practical use nor any reasonable value, and 
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is not suitable for office and institutional use or residential use under 
applicable building codes and zoning regulations. (2) That the 
ordinance as i t  relates to the subject property tends to destroy all 
its practical use and value and tends to render i t  practically value- 
less and to deprive the owner of its beneficial use. (3) As i t  relates 
to the subject property the ordinance is unreasonable and confisca- 
tory and therefore illegal. 

The court thereupon declared the ordinance invalid, unenforce- 
able and void as i t  relates to the property in question and enjoined 
defendants from enforcing it with respect thereto. Defendants ap- 
pealed assigning error. 

Barden, Xtith, McCotter & Xugg by L. A. Stith and David S. 
Henderson for plaintiff appellee. 

Ward & Ward by A.  D. Ward for defendant appellants. 

[I] The plaintiff contends, for the first time in this court, that 
the zoning ordinance was invalid because the City failed to posi- 
tively establish that a mistake had been made in the original ordi- 
nance adopted in 1953, or that the character of the neighborhood 
had changed, or that public safety, health, morals and general wel- 
fare required the change. These contentions differ substantially from 
the theory of plaintiff's case as i t  was tried below. There, plaintiff 
conceded the validity of the ordinance except insofar as i t  affected 
the portion of its property changed from "business or commercial" 
classification to "office or institutional" classification, and as to that 
portion plaintiff contended the ordinance was invalid as unreason- 
able and confiscatory. The plaintiff may not now change the theory 
on which this cause was tried and jud-gnent rendered in the trial 
below. State v. Brooks, 275 N.C. 175, 166 S.E. 2d 70; Board of 
Education v. Waynesville, 242 N.C. 558, 89 S.E. 2d 239; 1 Strong, 
N.C. Index 2d, Appeal and Error, § 4. Conceding arguendo that 
the burden of showing the reasons for a change in zoning might 
under certain circumstances rest upon a municipality, the theory of 
plaintiff's pleadings and evidence in this case has never placed that 
matter in issue. Certainly the City cannot now be called upon to 
come forward with evidence which was unnecessary for i t  to present 
a t  the trial. 

We therefore consider only the question raised by defendants' 
exceptions and assignments of error, which is: Was the evidence 
presented sufficient to support a judgment declaring the zoning or- 
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dinance invalid, unenforceable and void as i t  relates to that portion 
of plaintiff's property about which complaint is made? 

[2-41 The presumption is that a zoning ordinance is valid and a 
constitutional exercise of the police power. Durham County v. Addi- 
son, 262 N.C. 280, 136 S.E. 2d 600; Kinney v. Xutton, 230 N.C. 404, 
53 S.E. 2d 306. The burden to show otherwise rests upon a prop- 
erty owner who asserts that i t  is invalid. Raleigh v. Morand, 247 
N.C. 363, 100 S.E. 2d 870; Durham County v. Addison, supra. Evi- 
dence that an ordinance has made property less valuable is an in- 
sufficient ground, standing alone, for invalidating it. Zopfi v. City  of  
Wilmington, 273 N.C. 430, 160 S.E. 2d 325; I n  re dppeal of Parker, 
214 N.C. 51, 197 S.E. 706. "When the most that can be said against 
such ordinances is that whether i t  was an unreasonable, arbitrary or 
unequal exercise of power is fairly debatable, the courts will not in- 
terfere." I n  re Appeal of  Parker, supra, a t  p. 55. Under such circum- 
stances the courts may not substitute their judgment for that of the 
legislative body as to the wisdom of the legislation. Zopfi v. City  of 
Wilmington, supra; Sclzloss v. Jamison, 262 N.C. 108, 136 S.E. 2d 
691. 

[S] It is well settled, however, that zoning cannot render private 
property completely valueless. ''[Ilf the application of a zoning 
ordinance has the effect of completely depriving an owner of the 
beneficial use of his property by precluding all practical uses or the 
only use to which i t  is reasonably adapted, the ordinance is invalid." 
Helms v. Charlotte, 255 N.C. 647, 653, 122 S.E. 2d 817. 8 Mc- 
Quillin, Municipal Corporations, $ 25.45. 

[6] Applying the above principles, we hold that the plaintiff could 
not prevail merely upon a showing that the property in question 
could be more profitably and efficiently used for business or com- 
mercial use. What plaintiff had to establish was that the property 
could not reasonably be adapted to any use permissible under the 
challenged zoning regulation; and that that fact rendered the prop- 
erty valueless or virtually so. 

Under the challenged zoning ordinance, the office and institu- 
tional classification, though prohibiting commercial and industrial 
uses, nevertheless permits a broad variety of other uses. Section 5.6 
of the Ordinance provides as follows: 

"The 0 & I Office and Institutional District is established as 
the district in which the principal use of land is for residences, 
general business offices and professional offices, and institutional 
type uses such as hospitals, medical offices and clinics. . . . 
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A. PERMITTED USES 
a. Accessory uses clearly incidental to a permitted use and 
which will not create a nuisance or hazard. 
b. Any use permitted in RA-6 Residential District. 
c. Tourist homes and boarding houses. 

d. Agencies rendering specialized services, such as real 
estate, insurance, advertising, brokerage, stenographic, tele- 
phone answering, and similar services, not involving retail 
trade with the general public nor maintenance of a stock 
of goods for sale. 

e. Drug Stores. 
f. Offices rendering professional services, such as legal, 
medical, dental, engineering, architectural and similar in- 
stitutions. 
g. Public and private colleges, universities, business col- 
leges, music conservatories, dancing schools, day nurseries 
and kindergartens and similar services. 

h. Offices and headquarters of civic, charit,able, political, 
fraternal, social and religious organiza.tions. 

i. Funera.1 homes, undertaking establishments, and mort- 
uaries. 

j. A commercial parking lot. 

k. Signs, advertising goods or services sold on the premises 
not to exceed one (1) square foot of area per lineal foot 
of lot abutting on a walk, drive or public way, or facing a 
private access way if there is no frontage on a public 
street. 

1. Signs required by governmental agency or law to pro- 
mote the health, safety and general welfare of the residence." 

171 The burden of proving that  the property in question could not  
be adapted for any of the permissible uses set forth above was on 
the plaintiff. I n  our opinion the findings of the court below do not 
support its conclusions respecting the effect of the zoning regula- 
tions on plaintiff's property, nor do we feel that  the evidence offered 
would permit findings sufficient to support such conclusion. 

Except for certain stipulations and admissions the only evidence 
offered was the testimony of two witnesses for the plaintiff. The 
realtor who had been attempting to sell the property testified and 
described the property and the surrounding area from memory. 
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When asked his opinion as to whether the property could be applied 
to institutional use, he replied: 

"From a realtor's standpoint, the highest and best use for this 
piece of property would be commercial, but the City in com- 
munity planning does not always necessitate the highest and 
best use. I think I can safely say with the experience I have 
had in trying to merchandise this piece of property, that an 
offer of somewhere around seventy thousand, sixty-five thou- 
sand to seventy-five thousand, is as high as has been entertained 
by any of the prospects I have shown i t  to. That is, for the 
classification commercial. I have not had anyone make me an 
offer when I was handling i t  for institutional or office use. An 
institutional use was contemplated by the Elks, the Elks Club, 
but I was not a t  their meeting and do not know what was the 
cause of them rejecting the idea. 

I think i t  would be expensive to adapt i t  to t,he use of institu- 
tional or for office use, probably more than would be justified 
in completely rebuilding." 

As to the possible use of the subject property for residential use 
the witness stated: 

"In order to make the property usable for residential purposes, 
the building would have to be torn down, completely demolished. 
I am not qualified to give an opinion as to the expense of that. 
With respect to what would have to be done to remove the 
present building, there are several tons of steel supporting a 
large metal roof and a large area of concrete. I believe you have 
someone here who can tell the exact dimensions. I think i t  is 
six inches in the bottling area and four inches in the storage 
area, and i t  would require quite a demolition crew to tear i t  
up. I don't think there's enough salvage material in i t  to get i t  
done for free, but I am not qualified to tell you what i t  would 
cost.'' 

On cross-examination the realtor engaged in various calculations 
concerning the number of lots that could be obtained for residential 
purposes and testified that the zoning classification would permit 
multi-housing units. The only other witness was the president of 
the defendant corporation. Nothing in his testimony indicated that 
i t  would be impractical to adapt the property to a use permissible 
under a classification of office or institutional. 

Taking the plaintiff's evidence in its most favorable light we find 
that all i t  shows is that the property in question would be more 
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valuable in the market place under a business or commercial zoning 
classification. That is not an unusual consequence of zoning, for the 
nature of such regulations is to deflate some property values while 
inflating others. But as is recognized by authorities heretofore cited, 
depreciation in value is not the test used in seeking to determine the 
validity of a zoning ordinance. Nor could i t  be, for such a test would 
necessarily result in the wholesale exemption of lots and tracts of 
land from any type of zoning regulation and would render ineffective 
the efforts of a municipality to orderly regulate the use of property 
for the common health, safety and welfare of its citizens. It is un- 
fortunate that a property owner sometimes, as in this case, suffers 
hardship. But as stated by Barnhill, J., (later C.J.) in I n  re Appeal 
of Parker, supra, a t  p. 57: 

"Each person holds his property with the right to use the same 
in such manner as will not interfere with the rights of others, 
or the public interest or requirement. I t  is held in subordination 
to the rights of society. He may not do with i t  as he pleases any 
more than he may act in accordance with his personal desires. 
The interests of society justify restraints upon individual con- 
duct and also upon the use to which the property may be de- 
voted. The provisions of the Constitution are not intended to so 
protect the individual in the use of his property as to enable 
him to use i t  to the detriment of the public. When the uses to 
which the individual puts his property conflict with the interest 
of society the right of the individual is subordinated to the 
general welfare and incidental damage to the property result- 
ing from governmental activities or laws passed in the promo- 
tion of the public welfare is not considered a taking of the prop- 
erty for which compensation must be made." 

The plaintiff contends that i t  is faced with a situation similar to 
that of the landowner in the case of Helms v. Charlotte, supra. We 
do not agree. That  case invo!ved two lots with a combined useable 
area of less than 5,000 square feet. The ordinance required a min- 
imum of 7,500 square feet for a residence. The dimensions and ter- 
rain of the lots were such that even if a residence could be legally 
constructed thereon, it would be "odd shaped" and would require a 
foundation and roof variation for each room. The court remanded 
the case for findings on the question: ((Is i t  practical to use the lots 
for residential purposes and do they have any reasonable value for 
residential use under zoning regulations, the building code and other 
pertinent circumstances?" In the instant case there is nothing in the 
record before us to indicate that the plaintiff's building which con- 
tains an office, lobby and substantial inside space has no reasonable 
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value for one or perhaps several of the uses permitted under the 
present zoning classification. Nor is there evidence as to the cost 
of removing the improvements in relation to the value of the land 
without the improvements. A vacant lot of the size here involved, 
located in an area such as has been described would certainly not 
be without value as a potential site for office or institutional con- 
struction. 

Furthermore, in the Helms case the lot had not been previously 
used for business and therefore i t  had no value for a nonconform- 
ing use. Here, under the ordinance in question, the plaintiff may con- 
tinue to use its property in the same manner i t  has used i t  for the 
past nine years as a permitted nonconforming use. It could be sold 
for that purpose. The ordinance specifically provides that the law- 
ful use of a building and land existing a t  the time of the passage of 
the ordinance shall not be affected unless discontinued for a con- 
tinuous period of more than 180 days. The property has been valuable 
for use as a storage warehouse for nine years. There is no evidence to 
indicate that its value for that purpose has been substantially affected. 

Reversed. 

CAMPBELL and PARKER, JJ., concur. 

BLANCHE M. CRAWFORD, WIDOW, OF JERRY CRAWFORD, DEC'D, EM- 
PLOYEE-PLAINTIFF V. B. L. PRESSInEY, EMPLOYER AND/OR IOWA MUTUAL 
INSURANCE CO., CARRIER-DEFENDANTS 

No. 6929IC210 

(Filed 17 December 1969) 

1. Master and Servant 3 4& workmen's compensation - employers 
subject t o  t h e  Act - five o r  more  employees 

Where there was evidence that a t  the time pulpwood employee met his 
death his employer regularly employed four persons, including decedent, 
in the pulpwood business, two persons in  a milk hauling business, two or 
three persons in the construction of houses, and two persons in a store 
and filling station, the Industrial Commission properly found that the em- 
ployer's businesses were separate and distinct and that the employer 
did not regularly employ five or more employees in the same business or 
establishment, there being no evidence that the employees in any om of 
the employer's several enterprises had ever performed sufficient services 
in two or more of the enterprises as would make the enterprises, by 
virtue of a common set of employees, the "same business or establishment." 
G.S. 97-2 (I), G.S. 97-13 (b)  . 
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2. Master and Servant $ 4% workmen's compensation - employer 
subject to the Act - cancellation of policy -notice to Commission 

Where a corporate employer with less than five employees in the same 
business purchased a policy of workmen's compensation insurance, the 
employer and his employees became bound by the provisions of the Work- 
men's Compensation Act so that the widow of an employee fatally injured 
in ap accident on the job would be entitled to compensation benefits, G.S. 
97-13(b), notwithstanding the cancellation of the policy by the insurer 
prior to the date of the accident, unless the employer, prior to the fatal 
accident, had given notice to the Industrial Commission of his nonac- 
ceptance of the Act in the manner prescribed by G.S. 97-4; the widow's 
proceeding is remanded to the Commission for a finding of fact as  to the 
employer's nonacceptance of the Act. 

3. Master and Servant $ 9- workmen's compensation - rema.nd - 
findings of fact 

Where the findings of the Industrial Commission are insufficient to 
determine the rights of the parties in a worluneu's compensation pro- 
ceeding, the court may remand the proceeding to the Commission for ad- 
ditional findings. 

APPEAL by plaintiff from North Carolina Industrial Commission, 
opinion and award of 19 December 1968. 

On 20 November 1963 Jerry Crawford was accidentally killed 
while operating a bulldozer for his employer, B. L. Pressley (Press- 
ley). Plaintiff, widow of the deceased employee, instituted this pro- 
ceeding before the North Carolina Industrial Commission to obtain 
benefits under the Workmen's Compensation Act. The parties stip- 
ulated that a t  the time of his death Crawford was employed by 
Pressley a t  an average weekly wage of $47.50 per week, and that his 
death resulted from an injury by accident arising out of and in the 
course of his employment. 

A hearing on plaintiff's claim was held on 23 January 1968 be- 
fore Deputy Commissioner Delbridge and a further hearing was 
held on 28 June 1968 before Deputy Commissioner Thomas. At 
these hearings Pressley testified in substance as follows: At  the 
time of the accident he was engaged in several different business 
activities consisting of: (1) a timber operation, getting out pulp- 
wood and logs; (2) hauling milk from farm to plant; (3) building 
and selling houses (in partnership with a Mr. Andy Orr) ; and (4) 
operation of a grocery store and filling station. He regularly em- 
ployed four persons, including the decedent, Crawford, in the timber 
business; two in the milk hauling business; two or three (one of 
whom was his part,ner) in the building business; and one or two in 
the store and filling station. Employees who worked in the milk 
hauling business, in the building business, and in the grocery store, 
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did not work in the timber business. During the quarter in which 
Crawford was killed, Pressley had employed as many as six different 
persons in the pulpwood business, but never more than four a t  any 
one time and only employed four on a regular basis. Crawford's 
main job was driving a truck in connection with Pressley's timber 
and pulpwood business, though occasionally he did a few odd jobs 
with the bulldozer on Saturdays, and on one occasion assisted Press- 
ley in carpentry work on a porch when i t  was too wet to get in the 
woods. 

Plaintiff testified that the deceased employee, besides driving 
the wood truck, occasionally worked for Pressley as a carpenter, as 
a bulldozer operator grading yards and driveways, as a mechanic, 
and as driver of a pickup truck. Other witnesses for plaintiff testi- 
fied as to Pressley's various businesses and as to Crawford's ac- 
tivities as an employee. 

Pressley also testified that some two mont.hs prior to the acci- 
dent he had been informed by someone a t  the employment office 
that he was required to maintain workmen's compensation insuranoe 
under the laws of North Carolina. He had not theretofore carried 
such insurance. At that time he went to the office of the General In- 
surance Agency a t  Hendersonville, N. C., operated by Homer Hobbs, 
from which agency he had bought all of his other insurance for ap- 
proximately twelve years. Through that agency Pressley obtained 
an insurance policy written by Iowa Mutual Insurance Company, 
providing workmen's compensation insurance coverage for all of his 
employees in all of his various business operations for a period of 
one year. He received physical possession of the policy and paid 
Mr. Hobbs the full premium therefor. Subsequently, and before 20 
November 1963, Hobbs informed Pressley to bring the policy back, 
that Iowa Mutual had not accepted it. Pressley did return the policy - .  

to Hobbs. who assured him he would dace  insurance with another 
company. When Pressley had not received a new policy in about a 
month's time, he went back to see Hobbs, who again assured him 
that he did have coverage and that he would receive a policy im- 
mediately. Another 30 days passed and Pressley reported Crawford's 
death to Hobbs, who stated that: "My mistakes and errors policy 
will cover the man." 

After obtaining the Iowa Mutual policy, Pressley had repre- 
sented to his employees, and he continued to represent to them up 
to and including the time that Crawford was killed, that he carried 
workmen's compensation insurance for their benefit. Only after 
Crawford was killed did Pressley learn that he did not actually 
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have any workmen's compensation coverage in effect. At no time 
previously had he been informed that he was not covered for work- 
men's compensation insurance, and a t  no time has he ever been 
refunded the premium which he initially paid to Hobbs for the Iowa 
Mutual Insurance Company policy. Subsequent to Crawford's death, 
and effective 10 December 1963, Pressley obtained a policy of 
workmen's compensation insurance through another agent and in 
another insurance company, providing workmen's compensation in- 
surance coverage for all of his employees. This new insurance cov- 
erage was still in effect a t  the time of the hearings in this matter. 

At the conclusion of the hearings, Deputy Commissioner Del- 
bridge made findings of fact and conclusions of law as follows: 

"FINDINGS OF FACT 

"1. The deceased employee, Jerry Crawford, sustained an 
injury by accident arising out of and in the course of his em- 
ployment with the defendant employer on November 20, 1963. 
Said injury and resulting death occurred when a bulldozer turned 
over on the plaintiff while he was employed with the defendant 
employer in the pulpwood business. 

"3. The defendant employer is in the pulpwood business, 
builds houses, runs a store, operates a milk business, and is not 
in the bulldozer business as such. The defendant employs three 
employees in the house building, three employees in the milk 
business, two employees a t  his store, four employees in the pulp- 
wood business. The defendant has never had over four em- 
ployees a t  any given time in the pulpwood business. 

"4. In the pulpwood business the defendant employed the 
deceased, Jerry Crawford, Praytor, Stewart, and Franks. There 
were never more than four employees regularly employed with 
the pulpwood business nor in any other of the defendant enter- 
prises. 

"5. The defendant employer procured a policy of work- 
men's compensation insurance from the Iowa Mutual Insurance 
Company approximately two months prior to November 20, 
1963. The agent for the Iowa Mutual Insurance Company re- 
quested the defendant to return the policy as  the Iowa Mutual 
Insurance Company did not wish to insure the defendant's pulp- 
wood operation. The defendant returned the policy to the agent 
of Iowa Mutual Insurance Company and said policy was can- 
celled. The agent informed the defendant that he would obtain 



N.C.App.1 FALL SESSION 1969 645 

another policy of workmen's compensation insurance covering 
his liability under the workmen's compensation Act with another 
,company. The advance premium that the defendant paid the 
agent for Iowa Mutual policy was never returned to the de- 
fendant. The agent did not procure another workmen's com- 
pensation policy for the defendant. There was no workmen's 
compensation insurance policy in effect covering the defend- 
an t  on November 20, 1963, the date the deceased employee was 
killed. 

"6. Mrs. Blanche M. Crawford is the widow of the de- 
ceased employee. 

"The foregoing findings of fact and conclusions of law en- 
gender the following additional 

"CONCLUSIONS OF LAW 

"1. The defendant did not on November 20, 1963, have in 
effect a workmen's compensation insurance policy to cover his 
workmen's compensation liability. G.S. 97-13. 

"2. The defendant, B. L. Pressley, employer of the deceased 
employee did not regularly employ five or more employees in 
the same business or establishment nor did he have in his em- 
ployment five or more employees subject to the Workmen's 
Compensation Act a t  the time of the injury by accident giving 
rise hereto. The parties are not therefore subject to the Work- 
men's Compensation Act, and the Industrial Commission has 
no jurisdiction over the plaintiff's claim. . . ." 

On these findings and conclusions, the Deputy Commissioner 
entered an award dismissing plaintiff's claim for lack of jurisdiction. 
The case then came on for review before the full Commission, which 
entered its opinion and award on 19 December 1968, adopting as its 
own the opinion and award of Deputy Commissioner Delbridge and 
affirming his order dismissing plaintiff's claim for lack of jurisdic- 
tion. Plaintiff appealed, assigning errors. 

Gudger & Erwin, b y  James P. Erwin, Jr., for plaintiff appellant. 

No counsel for defendant. 

. This appeal challenges the Commission's jurisdictional conclu- 
sion on two grounds: First, that the Commission erred in conclud- 
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ing as a matter of law that the employer in this case "did not reg- 
ularly employ five or more employees in the same business or estab- 
lishment"; and second, even if there be no error in that regard, that 
the Commission erred in failing to conclude as a matter of law, from 
the facts found by i t  and established by the evidence, that the 
parties were nevertheless subject to the Workmen's Compensation 
Act because the employer had voluntarily accepted its provisions by  
purchasing workmen's compensat.ion insurance. 

[I] We find that the Industrial Commission was clearly correct 
in its concIusion that the employer in this case "did not regularly 
employ five or more employees in the same business or establish- 
ment." In  this regard the evidence clearly supports the Commission's 
findings and establishes that the employer's various business enter- 
prises were separate and distinct and were not operated as an inte- 
grated whole, each being radically different from the other, having 
its own separate group of employees, and each furnishing a different 
service or product to a different market. While there was evidence 
that the deceased employee had on isolated occasions performed 
services for his employer unrelated to the timber business, in which 
he was primarily employed, these were minimal, and there was no  
evidence tending to show that the employees in any of the employ- 
er's several enterprises ever performed sufficient services in two o r  
more of such enterprises as to require a conclusion that these enter- 
prises had, by virtue of having a common set of employees, become 
in law the "same business or establishment." G.S. 97-2(1); G.S. 
97-13 (b) . 
121 In our opinion, however, under the facts established by the 
evidence and as found by the Commission itself, the parties were 
nevertheless subject to the provisions of the Workmen's Compensa- 
tion Act. The evidence is uncontradicted and the Commission found 
that a few months prior to the accident the employer had purchased 
from Iowa Mutual Insurance Company a policy of workmen's com- 
pensation insurance, had paid the premium therefor, and had ob- 
tained possession of the policy. This policy provided workmen's 
compensation liability coverage for a period of one year for all of 
his employees, including the employees in the timber operation. G.S. 
97-13(b) provides in part: 

"This articIe shall not apply . . . to any person, firm or 
private corporation that has regularly in service less than five 
employees in the same business within this State, except that 
any employer without regard to number of employees, . . . 
who has purchased workmen's compensation insurance to cover 
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his compensation liability shall be conclusively presumed dur- 
ing life of the policy to have accepted the provisions of this 
article from the effective date of said policy and his employees 
shall be so bound unless zoaived as provided i n  this article." 
(Emphasis added.) 

The Iowa Mutual policy had been cancelled prior to the date 
of the accident. Therefore, the conclusive presunlption of coverage 
created by G.S. 97-13(b) does not here come into play, since by the 
language of the statute this conclusive presumption existed only 
"during life of the policy." However, also by the express language 
of  the statute, the employer by purchasing workmen's compensation 
insurance coverage, accepted t.he provisions of the Workmen's Com- 
pensation Act "from the effective date of said policy and his em- 
ployees shall be so bound unless waived as provided in this article." 
Interpreting this statute, the North Carolina Supreme Court, speak- 
ing through Bobbitt, J. (now C.J.) in the case of Laughridge v. 
Pulpwood Co., 266 N.C. 769, 771, 147 S.E. 2d 213, 216, said: 

"Ordinarily, an employer with less than five employees is 
exempt from the Act. However, when such employer a t  his 
election voluntarily purchases workmen's compensation insur- 
ance, he accepts all provisions of the Act. G.S. 97-13(b). In 
such case, the policy he purchases both creates and protects his 
compensation liability; and thereafter such employer and his 
employees are bound by the provisions of the Act unless, prior 
to any accident resulting in injury or death, notice to the con- 
trary is given 'in the manner (therein) provided.' G.S. 97-3. 
The manner in which such notice is to be given is prescribed in 
G.S. 97-4." 

In the present case not only was there no evidence that a notice 
had been given as prescribed in G.S. 97-4, but the evidence was 
overwhelmingly to the contrary. The employer himself testified that 
upon being notified by the insurance agent through whom the Iowa 
Mutual policy had been placed that that policy was being cancelled, 
he had requested and obtained assurances that other workmen's 
compensation insurance was being obtained. He had informed his 
employees that  they were covered by such insurance, and i t  was his 
and their understanding that this was so up to and including the 
time of the accident. Only after the accident had occurred and he 
had given the insurance agent notice thereof, did he and his em- 
ployees first obtain any information to the effect that workmen's 
compensation insurance was not then in effect. Therefore, all of the 
evidence establishes that the employer and his employees intended 
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to be bound by the Act and thought they were so bound up to and 
including the time of the accident. By purchasing the policy, the 
employer and his employees became subject to the Act and continued 
to be "so bound unless waived as provided in this article." The fail- 
ure of a third party, the insurance agcnt in this case, to fulfill his 
agrceinent to see that other insurance was obtained upon the can- 
cellation of the Iowa Mutual policy, did not constitute a waiver "as 
provided in this article." 

12, 31 The Commission found as a fact that the cmployer pro- 
cured a policy of workmen's compensation insurance but that  this 
policy had becn cancelled shortly prior to the accident in this 
case. By purchasing this policy the employer accepted the pro- 
visions of the Workmen's Compensation Act and became bound 
thereby from the effective date of the policy. G.S. 97-13(b). There- 
after he and his employees were bound by its provisions unless, prior 
to any accident resulting in injury or dcath, notice to the contrary 
was given in the manner prescribed by G.S. 97-4. Laughridge v. 
Pulpwood Co., supra. While, as noted above, all of the evidence 
would tend to establish that  no such notice was given prior to the 
accident in this case, the Commission failed to make any finding of 
fact on this point. "In case the findings are insufficient upon which 
to determine the rights of the parties, the court may remand the 
proceeding to the Industrial Commission for additional findings." 
Byers v. Highway Conzm., 275 N.C. 229, 233, 166 S.E. 2d 649, 651; 
Citing Brice v. Salvage Co., 249 N.C. 74, 105 S.E. 2d 439. Accord- 
ingly, this proceeding is remanded to the Industrial Commission to 
make an additional finding of fact as to whcther any not.ice of 
nonacceptance of the Act had been given prior to the accident in 
this case. If it shall find that the notice had not becn so given, then 
i t  would follow as a conclusion of law from all of the facts found 
that the partics were subjcct to the Art a t  the time of the accident 
and the Commission will render award and decision in conformity 
with such conclusion. 

Error and remanded. 

MALLARD, C.J., and BRITT, J . ,  concur. 
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WILMINGTON SHIPYARD, INC. v. NORTH CAROLINA STATE HIGHWAY 
COMMISSION 
No. 69580557 

(Filed i7 December 1969) 

1. State 3 4- action a,gainst t h e  State  - waiver of immunity 
The State may not be sued unless by statute it has consented to be 

sued or has otherwise waived its immunity from suit. 

2. State  3 4; Highwa.ys and  Cartways 33 4, 9- sui t  against High- 
way Commission - repair of ferryboats - claim o n  contract 

A shipyard is entitled to maintain an action against the Highway Com- 
mission on a contract for the repair and reconditioning of seven ferry- 
boats used in the state highway system, such action being within the 
purview of the statute permitting suit against the Commission on claims 
arising out of "any contract for the construction of any State highway." 
G.S. 13&29. 

3. Statutes  8 5- derogation of common l a w  
Statutes in derogation of the common law are generally construed 

strictly. 

4. Statutes  3 9- remedial s ta tutes  - construction 
A remedial statute must be construed so as  to remedy the existing evil 

and permit the courts to bring the parties to an issue. 

5. Sta te  3 4; Highways a n d  Cartways 3 9- waiver of immunity 
f rom sui t  - Highway Commission - statutory construction 

The rule that statutes waiving governmental immunity must be strictly 
construed does not compel the Court to take the strictest possible view 
af  the statute, G.S. 136-29, permitting suit against the Highway Commis- 
sion on claims arising out of construction contracts, but the Court will 
simply examine the language of the statute within its context, mindful 
of the principle that the intent of the legislature controls the interpreta- 
tion of a statute. 

ON certiorari to review an order of Fountain, J., a t  the 21 April 
1969 Regular Civil Session of NEW HANOVER Superior Court. 

This is a civil action brought by the Wilmington Shipyard, Inc., 
against the North Carolina State Highway Commission on a con- 
tract for the repair and reconditioning of seven ferryboats used in 
the State Highway System. The plaintiff alleged in its complaint 
that G.S. 136-29 authorizes this suit against the Highway Commis- 
sion. 

Defendant demurred for lack of jurisdiction and prayed the ac- 
tion be dismissed. The trial court entered an order overruling the 
demurrer, and to the signing and entry of such order, the defendant 
excepted and gave notice of appeal. 
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After appeal entries were made, plaintiff was permitted by order 
of the trial court to file an amendment to its complaint. Defendant 
filed in this Court a demurrer ore tenus to the amended complaint; 
however, such demurrer will not be considered by us as the amended 
complaint is not before us inasmuch as i t  was filed after the ruling 
of the trial court of which defendant complains. 

Stevens, Burgwin, McGhee & Ryals by Karl W. McGhee for 
plaintiff appellee. 

Attorney General Robert Morgan by Staff Attorney James E.. 
Magner for defendant appellant. 

Defendant assigns as error the order overruling defendant's de- 
murrer to the complaint. The demurrer challenged the jurisdiction 
of the superior court to adjudicate the matters alleged in the com- 
plaint. 

[I] In Constrz~ction Co. v. Dept. of ddministration, 3 N.C. App.. 
551, 165 S.E. 2d 338, this Court set out some of the basic prin- 
ciples which govern this case: "It is settled as a general rule that 
the State may not be sued unless by statute i t  has consented to be  
sued or has otherwise waived its immunity from suit. Teer Co. v. 
Highway Commission, 265 N.C. 1, 143 S.E. 2d 247; Ferrell v. 
Highway Commission, 252 N.C. 830, 115 S.E. 2d 34. The defendant 
in this case is an agency of the State. It is not subject to suit on 
contract or for breach thereof unless and except in the manner ex- 
pressly authorized by statute. * * "" 
[2] Plaintiff contends that it is authorized to maintain this suit 
by G.S. 136-29, which permits the filing of an action in the superior. 
court in certain cases and subject to conditions precedent as speci- 
fied in the statute. This appeal, therefore, presents the question: 
"Does G.S. 136-29 authorize plaintiff's action against the State 
Highway Commission on a contract for the maintenance and recon- 
ditioning of ferryboats used in the North Carolina Highway Sys- 
tem?" Our answer is yes. 

The pertinent provisions of G.S. 136-29 are as follows: 

''§ 136-29. Adjustment of claims - (a)  Upon the completion 
of any contract for the construction of any State highway 
awarded by the State Highway Commission to any contractor, 
if the contractor fails to receive such settlement as he claims 
to be entitled to under his contract, he may, within sixty (60) 
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,days from the time of receiving his final estimate, submit to the 
State Highway Administrator a written and verified claim for 
such amount as he deems himself entitled to under the said con- 
tract setting forth the facts upon which said claim is based. 
* * I  

(b) As to such portion of the claim as is denied by the State 
Highway Administrator, the contractor may within six (6) 
months from receipt of said decision, institute a civil action for 
such sum as he claims to be entitled to under said contract by 
the filing of a verified complaint and issuance of summons in 
the Superior Court of Wake County or in the superior court of 
any county wherein the work under said contract was per- 
formed. " " * 
- K * *  

(e) The provisions of this section shall be deemed to enter 
into and form a part of every contract entered into between 
the State Highway Commission and any contractor, and no 
provision in said contracts shall be valid that is in conflict 
herewith." 

The impact of this statute is well summarized in 17 N.C.L. Rev. 
340 as follows: "Prior to this statute [c. 318 a t  that time] one who 
had any claim growing out of a contract with the commission could 
not bring suit against the commission for it is a state agency and 
no consent to suit has been given. The claimant might present his 
claim to the general assembly or he might invoke the original ju- 
risdiction of the supreme court under Article IV, Section 9 of the 
state constitution. [After 1965 Amendment, Section 10.1 The latter 
course was not very satisfactory for the court has said that in such 
a proceeding i t  will consider only questions of law. The decision of 
the court, if in favor of the claimant, was simply recommendatory 
and was reported to the next General Assembly for its action. * * "" 
13, 41 In determining whether G.S. 136-29 authorizes plaintiff's 
suit, this Court notes the principle that statutes in derogation of 
the common law are generally construed strictly. On the other hand, 
as a remedial statute, i t  "ought to receive from the courts such a 
construction as will remedy the existing evil," Morris v. Staton, 
44 N.C. 464, so as ('to advance the remedy and permit the courts to 
bring the parties to an issue." Land Co. v. Lange, 150 N.C. 26, 63 
S.E. 164. The Workmen's Compensation Act, for example, was an 
"* " " innovating substitution of statute law in a field thereto- 
fore left entirely to the common law, -in the retreat from the out- 
moded methods of the common law to a more modern concept 
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* * *." The court held that because of the radical and systematic 
changes in the common law, a statute "so markedly remedial in na- 
ture" must be liberally construed with a view to effectuating its pur- 
poses. Essick v. Lexington, 232 N.C. 200, 60 S.E. 2d 106. 

The General Assembly has undertaken a comparably radical and 
systematic substitution of statutory provisions for the monarchistic 
doctrine of sovereign immunity: by G.S. 97-2 (3) and 97-7, the 
State is an "employer" subject to workmen's compensation; by G.S, 
143-291, et seq., tort claims against State agencies and institutions 
may be asserted; by G.S. 143-135.3, the State may be sued on certain 
contracts for the construction of public buildings, and by G.S. 136-29, 
the State may be sued on a contract for highway construction. 

The separate opinions of three distinguished justices in the case 
of Alliance Co. v. State Hospital, 241 N.C. 329, 85 8.E. 2d 386, re- 
flect a disagreement a t  that time as to which rule of construction 
should be applied to statutes waiving immunity. The majority opin- 
ion concluded that "" ' ' [h]owever, i t  is not here necessary to 
pass upon the question as to rule of construction in a statute waiving 
immunity," holding that even a liberal construction of the Tort 
Claims Act, which the appellee urged, did not require the particular 
result urged by the plaintiff. Parker, J .  (later C.J.), dissenting, was 
of the view that "[t] he current trend of legislative policy and of 
judicial thought is toward the abandonment of the monarchistic 
doctrine of governmental immunity, as  exemplified by Tort Claims 
Acts enacted by the Congress and the Legislatures of various states. 
The purpose of such acts is to reiieve the legislative branch of the 
government from the judicial function of passing upon tort claims 
against the State." 

In Floyd v. Highway Commission, 241 N.C. 461, 85 S.E. 2d 703, 
filed three weeks after Alliance, the decisions reflected the same dis- 
agreement. After setting out the controversy, the majority opinion 
said by way of dicta, "* " " [W]e think the sounder view is that 
they should be strictly construed," to which Parker, J., dissenting, 
replied, "1 do not agree with the expression in the majority opinion 
that we think the sounder view is that the Tort Claims Act of this 
State should be strictly construed.'' (Emphasis added.) The ma- 
jority opinion continued, "At any rate, the statute* giving the right 
to maintain the suit must be followed as written," and simply held 
that the plaintiff failed to show any facts sufficient for a finding of 
negligence. It is thus highly questionable that Floyd is a clear man- 
date from our Supreme Court that statutes in derogation of govern- 
mental immunity must be construed strictly. Floyd was cited in 
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passing as authority for such a proposition in R. R. v .  Highway 
Commission, 268 N.C. 92, 150 S.E. 2d 70, and several subsequent 
cases, but this transformation of dicta into "authority" took place 
only after a dissenting opinion in I v e y  v .  Prison Department, 252 
N.C. 615, 114 S.E. 2d 812, committed the error of saying that 
" [ t ]  his rule of construction was given express approval by the entire 
Court in Floyd v .  Highway Corn. * * * . " (Emphasis added.) 
Rather, i t  is clear from Floyd and Alliance that the court's position 
on the proposition was characterized by disagreement a t  the time. 
Also, the legislature disagreed with the result of the construction 
undertaken in Floyd and enacted Chapter 400, Session Laws 1955, 
ratified 31 March 1955. See Ivey ,  p. 623, Rodman, J., dissenting. 

[S] It is, therefore, the opinion of this Court that the "rule" of 
strict construction of statutes waiving governmental immunity, 
which has its questionable origins in Floyd and I vey  and has sub- 
sequently been quoted without examination in cases where the 
strictest possible construction was not required to reach the result, 
is not so clearly and definitely the rule in North Carolina as to com- 
pel this Court to take the strictest possible view of G.S. 136-29. If 
the "rule" of strict construction is a clear mandate, still the '(rule 
that certain statutes must be strictly construed does not require that  
they be stintingly or even narrowly construed, but only that every- 
thing shall be excluded from their operation which does not come 
within the scope of the language used, taking their words in their 
natural and ordinary meaning." See 7 Strong, N.C. Index 2d, Stat- 
utes, § 5, p. 74. This Court will not attempt a t  this point to enunciate 
a rule of construction, or to express a preference as to "the sounder 
view." Rather, we will simply examine the language of G.S. 136-29 
within its context, mindful of the principle that  " [tlhe intent of the 
legislature controls the interpretation of a statute," and the prin- 
ciple that  "[tlhe intent and spirit of an act are controlling in its 
construction, and the language of a statute will be construed con- 
textually * * *." See 7 Strong, N.C. Index 2d, Statutes, § 5, pp. 
68 & 69. 

We are of the opinion that such an approach will accurately re- 
flect the attitude of the General Assembly, which enacted G.S. 136-29 
to relieve that body from the judicial function of passing upon cer- 
tain claims against the State. The role of the appellate court in deal- 
ing with a statute waiving immunity was aptly stated by Judge 
Cardozo in Anderson v .  Construction Co., 243 N.Y. 140, 153 N.E. 
28: "The exemption of the sovereign from suit involves hardship 
enough where consent has been withheld. We are not to add to its 
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rigor by refinement of construction where consent has been an- 
nounced." 

Such an approach is demanded by the language of G.S. 136-29. 
As the Court said in Yacht Co. v. High, Commissioner of Revenue, 
265 N.C. 653, 144 S.E. 2d 821, "The term 'highway' is a generic one 
'frequently used in a very broad sense with the result that no fixed 
rule with regard to its meaning can be given, and its construction 
depends on the intent with which it is used, as determined by the 
context.' * * *" 

The defendant bases its argument on the contention that a ferry- 
boat is not included in the term "highway" as in G.S. 136-29. In  
Yacht Co., however, the court indicated that a ferry may well be a 
"highway" : 

"* * * In discussing the meaning to be given to the term 
'highway' i t  has been pointed out that whether 'streets, ferries, 
railroads, toll roads, rivers or rural roads are all meant to be 
included in a particular statute can not, in many instances, be 
asserted without a careful study of the entire statute and a full 
consideration of all the matters which the courts usually call 
to their assistance in ascertaining the meaning and effect of leg- 
islative enactments.' " (Emphasis added.) 

After such a study, the court in Yacht Co. held that the legis- 
lature did not intend that "highways" include navigable waters 
when the Revenue Commissioner attempted to apply a motor ve- 
hicle privilege tax to a yacht on the theory that such a boat comes 
within the statutory definition of "motor vehicle" as "any vehicle 
which is self-propelled and designed primarily for use upon the 
highways." 

[2] A careful study of the scope and history of North Carolina's 
statutory law on "Roads and Highways," Chapter 136 of the Gen- 
eral Statutes, indicates a legislative intent to include ferries within 
the term "highway" in a proper case. Article 12, Chap. 70, 3 3828, 
Consolidated Statutes of North Carolina, 1924, refers to the counties' 
acquisition of toll bridges or ferries; i t  provides in part that "said 
toll-bridge or ferry, with the causeways, roads, and bridges leading 
to the same, shall become a part of the public highway." (Emphasis 
added.) The State Highway Commission, by G.S. 136-83, "* * * 
shall succeed to all rights and duties vested in the county commis- 
sioners or county highway commissioners * * * with respect to 
the maintenance and operation of any public ferries or toll bridges 
forming links in the county highway systems * * *." (Emphasis 
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added.) The State Highway Commission is authorized by G.S. 136-82 
(($4. s i s  to acquire, own, lease, charter or otherwise control all 

necessary vessels, boats, terminals or other facilities required for 
the proper operation of such ferries or to enter into contracts with 
such persons, firms or corporations for the operation thereof and to 
pay therefor such reasonable sums as may in the opinion of said 
Commission represent the fair value of the public service rendered." 
While judicial constructions of the word highway "only throw some 
light upon the normal usage of the term," Yacht Co., supra, the 
overwhelnling weight of authority is to the effect that a " 'ferry' is 
simply a movable portion of a highway where i t  crosses a stream." 
Reid v .  Lincoln County, 46 Mont. 31, 125 P. 429. See also Hackett 
v .  Wilson, 12 Or. 25, 6 P. 652. 

In State Highway Commission v .  Yorktown Ice & Storage Co~p. ,  
152 Va. 559, 147 S.E. 239, the court held that the word "highway" 
included the word "ferry," "a public ferry being merely a part of 
a highway." Reid v .  Lincoln County, supra. 

In  Sullivan v.  Board of Supervisors, 58 Miss. 790, the court 
stated that "[wlhere a stream crosses a public highway, the con- 
tinuity of the highway is not broken; i t  does not end on one side 
of the stream and begin again on the other, but continues across 
the stream * * *." 

In U. S. v .  Willia*m Pope, 28 Fed. Cas. 629, No. 16,703, the court 
said, "A ferry is nothing but a continuation of a road," and in Al- 
mond v.  Gilmer, 188 Va. 822, 51 S.E. 2d 272, the court said: "It is 
practically conceded that a public ferry is a public highway. The 
authorities so hold." 

There is little question that a contract for the establishment of 
a ferry - which the Commission may undertake by G.S. 136-82 - 
would be equivalent to the "construction of a highway." Repair or 
reconditioning, i.e. "maintenance" -which the Commission may 
undertake by G.S. 136-82 -as a means of reestablishing ferry ser- 
vice, is a lesser act and is deemed to be included within "construc- 
tion" for the G.S. 136-29 adjustment of claims. It is the opinion of 
this Court that the procedure for adjustment of claims set out in 
G.S. 136-29 is available to the plaintiff. 

The order overruling defendant's demurrer to the complaint is 

Affirmed. 

BROCK and VAUGHN, JJ., concur. 
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WILSON COUNTY BOARD OF EDUCATION v. BESSIE H. LAMM, Wmow; 
VIRGINIA LAMM HAYES AND HUSBAND, J. F. HAYES; JACK F. 
HAYES, A MINOR; TEMPIE ANN HAYES, A MINOR; JACK THOMAS 
HAYES, A MINOR; THE FREE WILL BAPTIST CHILDREN'S HOME, 
INC.; AND ALL PERSONS NOT IN BEING WHO MAY BY ANY CONTINGENCY 
OWN OR ACQUIRE ANY INTEREST IN THE LANDS CONSTITUTING THE SUBJECT 
MATTER OF THIS ACTION BY REASON OF THE LAST WILL AND TESTAMENT OF 

GROVER T. LAMM, DECEASED 
No. 697SC422 

(Filed 17 December 1969) 

1. Appeal a n d  E r r o r  3 47- harmless e r ror  ru le  
I t  is the settled rule of appellate courts that verdicts and judgments 

will not be set aside for harmless error. 

2. Adverse Possession 5 ft open a n d  notorious possession 
I n  this action to quiet title to realty, plaintiff could acquire title to 

the disputed property by adverse possession only if the jury, under proper 
instructions, were satisfied that the acts of ownership described by the 
witnesses constituted open, notorious and adverse possession. 

3. Adverse Possession 9 2% burden of proof 
The party asserting title by adverse possession must carry the burden 

of proof on that issue. 

4. Adverse Possession 58 2, 25.1- instructions - permissive use - 
hostile possession 

Where plaintiff conceded that its entry into possession was with per- 
mission of the owner and offered no proof of its allegation that it  wae 
put into possession "as owner," the trial court properly charged that if 
the jury believed the entry into possession was permissive, such possession 
did not become adverse until the acts of dominion done in the character 
of owner were such as  to give notice to the owner that permissive use was 
disclaimed. 

5. Adverse Possession 5 24; Evidence 9 35-- declaration accompany- 
ing  a n d  characterizing transfer of possession - exception t o  hearsay 
r u l e  

In  this action by plaintiff county board of education to quiet title to 
realty used as a school site since 1923, wherein plaint@ claimed title to 
the property by adverse possession, testimony by defendants' witness of 
statements made by the county superintendent in 1922, shortly before 
possession of the property was transferred to plaintiff, that the owner 
was giving the site for as  long as i t  was a school and "that's a s  long as 
we want it," is held admissible as  an exception to the hearsay rule as a 
declaration accompanying and characterizing the act of transfer of 
possession. 

6. Adverse Possession 5 2 6  harmless e r ror  i n  admission of evidence 
- similar evidence properly admit ted 

In  this action to quiet title wherein plaintiff school board claims title 
to the disputed property by adverse possession, error, if any, in the ad- 



N.C.App.1 FALL SESSION 1969 657 

mission of testimony by defendants' witnesses of declarations by the title- 
holder, a t  approximately the time he put the school board into possession 
and on two occasions while it  has been in possession, that the county 
was using the property as  long as it was used for school property and 
that the property would go back to him when the school was discontinued, 
i s  held not prejudicial to plaintiff where a declaration to the same effect 
made by an agent of plaintiff was properly admitted. 

7. Adverse Possession 5 25.1- instructions - contract f o r  erection o r  
repair  of school - ownership of s i te  a n d  registration of deed - s ta tu te  

In  this action to quiet title wherein plaintiff county board of educa- 
tion claims title to the disputed property by adverse possession, the trial 
court did not err in failing to charge the jury upon the statute prohibiting 
a county board of education from contracting for the erection or repair 
of any school building unless the site on which it is located is owned by 
the county board of education and the deed for the site is properly reg- 
istered, Ch. 36, § 64, Session Laws of 1923, later codified as C.S. $ 5472, a 
violation of this statute not being evidence of adverse possession, and 
plaintiff's evidence showing that no contract for construction or repair of 
the school building on the disputed property has been entered since the 
effective date of the statute. 

APPEAL by plaintiff from Bone, E.J., a t  the March 1969 Civil 
Session of WILSON Superior Court. 

This is a civil action brought by plaintiff Board of Education 
to quiet title to realty which the Board has used as a school site 
since 1923. The Board claims ownership by adverse possession. The 
complaint alleges that "[plrior to the year 1922 Grover T. Lamm 
[Lamm] was the owner in fee" and joins as defendants appropriate 
devisees of Lamm who died in 1952. 

The evidence tended to show that plaintiff entered into possession 
of the premises in 1922 and let a contract for the construction of 
the buildings now standing. The buildings included a six-classroom 
brick schoolhouse called Lamm's School, a frame teacherage, and 
a pumphouse. Since 1923, plaintiff has operated a grammar school 
there and has made necessary repairs through its maintenance de- 
partment, treating i t  "just like all the other schools in the county." 
The frame dwelling initially used as a teacherage has in recent years 
been rented by plaintiff to persons not associated with the school 
system. The school site was located near "Lamm's Crossroads" and 
approximately in what was st that time the middle of Lamm's 
farm. A corner lot, the boundaries were defined by roads on the north 
and east sides and by Lamm's cultivated fields on the south and 
west. In  1950 or 1951, Lamm laid off and plaintiff caused to be con- 
structed a driveway around the south and west boundaries on land 
Lamm previously cultivated after the principal had casually men- 
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tioned to him the inconvenience of parking buses on the playground. 
The complaint was amended to delete the claim of title to this por- 
tion by adverse possession. 

The complaint and the admissions to these allegat,ions in the 
answer establish that "[plrior to the year 1922 Grover T. Lamm 
was the owner in fee of that certain tract or parcel of land * * *" 
and that "[iln the year 1922 the said Grover T. Lamm put plain- 
tiff in possession of said land * * "." The plaintiff's evidence re- 
garding the entry into possession consists only of one witness' tes- 
timony that "I do not know how the Wilson County Board of Edu- 
cation obtained the land for the site of Lamm's School" and another's 
that "I never saw a deed. I never heard a deed mentioned." 

Consistent with his charge that "a crucial question here is cir- 
cumstances under which the Board of Education went into posses- 
sion," the court admitted over objection testimony by defendants' 
witness Harrison relating to a declaration of E. J. Barnes, County 
Superintendent, made a t  the time. Harrison described a public meet- 
ing held a t  Lamm's store in about 1922 to discuss the relocating of 
several schools in the district. In answer to the question, "What 
statement did he [the county superintendent conducting the meet- 
ing] make [with regard to how the land for Lamm's School site was 
obtained] ," the witness testified: 

"That question was raised several times. When they were ask- 
ing about where the site was going to be, he showed i t  to them. 
It was right, there in sight of the store, right. in sight of where 
the school is now. And he told them that Mr. Lamm was giving 
the site for as long as i t  was a school. He said, 'After all, that's 
as long as we want it. What do we want with i t  if we don't 
have any school here?' " 

Several declarations made by Lamm were also admitted over 
objection. (1) Defendants' witness Peele testified as to a conversa- 
tion with Lamm in 1922 prior to the time construction began on the 
site: "I was taking him home, and i t  was just when we got in sight 
of - a quarter of a mile of where he lived at. I told him I under- 
stood he had let the county have a school site these. He said, yes, 
he had. I said, 'How much did you get for it?' he said -He raised 
his voice- Says, 'I didn't sell it. I let them have i t  long as i t  was 
used as school property, and then i t  went back to me when they dis- 
continued school there.' " (2) Defendants' wit,ness Simpson testified 
to a conversation with Lamm in 1922 prior to the time construction 
began on the site: "We were talking about putting a school there, 
and I asked him, I says, 'What are you getting out of it now, what's 
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the county paying you for this land?' He says, 'The county ain't 
paying me anything. I'm giving the land for a school as long as i t  
is a school, and when i t  ceases to be a school i t  goes back to me or 
my estate.' " (3) Defendants' witness Jones testified as to a conver- 
sation with Lamm in 1940: "I bought a lot from him [Lamm], and 
I didn't have anymore money to use to get more of the land, and I 
wanted to use some more land. He told me I could use some more 
land to put cars on as long as I didn't abuse the land, just like 
Lamm's School. That they was using the land as long as they had 
school there, and when the school was discontinued the land would 
go back to him." (4) Defendants' witness Moore testified as to a 
conversation between her father and Lamm (date uncertain) : 
"* * * And he made the statement that he only gave the prop- 
erty for Lamm's School to be used only as long as i t  was a school, 
and then i t  was to go back to him." 

The trial court's charge to the jury included instructions a s  to 
the law of this State regarding the elements of adverse possession. 
Issues were submitted to and answered by the jury as follows: 

"1. Is  the plaintiff the fee simple owner of the lands described 
in the Complaint as amended? 

ANSWER: No. 

2. If so, does the claim of the defendants constitute a cloud 
on plaintiff's title? 

ANSWER : '7  

From judgment entered on the verdict in favor of defendants, 
plaintiff appealed. 

Connor, Lee, Connor R. Reece b y  Gyms F. Lee and David M .  
Connor for plaintiff appellant. 

Lucas, Rand, Rose, Meyer & Jones b y  Louis B. Meyer for de- 
fendant appellees. 

BRITT, J. 

[I] The assignments of error brought forward and argued relate 
to rulings of the court admitting certain evidence and to certain 
aspects of the charge. This Court is governed by the "settled rule of 
appellate c0urt.s that verdicts and judgments will not be set aside for 
harmless error or for mere error and no more. To accomplish this 
result i t  must be made to appear not only that the ruling complained 
of was erroneous but that i t  was material and prejudicial, amount- 
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ing to a denial of some substantial right." Herring v. McClain, 6 
N.C. App. 359. Plaintiff contends there is reversible error. We think 
not; rather, the record indicates that plaintiff simply failed to show 
adverse possession to the satisfaction of the jury. 

12, 31 Plaintiff could acquire title by adverse possession only if 
the jury, under proper instructions, were satisfied that the acts of 
ownership described by the witnesses constituted open, notorious 
and adverse possession. The settled law, restated in the case of 
State v. Brooks, 275 N.C. 175, 166 S.E. 2d 70, is that "the party 
asserting title by adverse possession must carry the burden of proof 
on that issue." The record indicates that the instructions given pre- 
sented the issue fully and fairly and are in accord with the classic 
definition of adverse possession stated in Locklear v. Savage, 159 
N.C. 236, 74 S.E. 347, and cited with approval in State v. Brooks, 
supra, as  follows: 

"It consists in actual possession, with an intent to hold solely 
for the possessor to the exclusion of others, and is denoted by 
the exercise of acts of dominion over the land, in making the 
ordinary use and taking the ordinary profits of which it is 
susceptible in its present state, such acts to be so repeated as to 
show that they are done in the character of owner, in opposition 
to right or claim of any other person, and not merely as an 
occasional trespasser. It must be decided and notorious as the 
nature of the land will permit, affording unequivocal indication 
to all persons that he is exercising thereon the dominion of 
owner." 

[4] In  its complaint, plaintiff conceded and the defendants ad- 
mitted that plaintiff's entry into possession was with the permission 
of the owner ("Grover T. Lamrn put plaintiff in possession of said 
land"), and offered no proof of the additional allegation - which 
defendants denied- that plaintiff was put into this possession '(as 
owner." Thus, the court properly charged that where the jury be- 
lieved the entry into possession was permissive, such possession does 
not become adverse until the "acts of dominion * * * done in the 
character of owner" are such as to give notice to the owner that 
permissive use is disclaimed. The jury verdict indicates that the 
plaintiff failed to satisfy them that there was an adverse possession 
rather than a merely permissive one. 

[S] The testimony of defendants' witness Harrison relating to the 
declaration of County Superintendent E. J. Barnes that "Lamm was 
giving the site for as long as i t  was a school" and "that's as long as 
we want it" was properly admissible over objection. Certain decla- 
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rations accompanying and characterizing a n  act are allowed as a 
well-known exception to the hearsay rule. See Stansbury, N.C. Evi- 
dence 2d, § 159. The acquisition of some type of right in Lamm's 
realty was clearly non-verbal conduct of the sort which frequently 
"must be accon~panied by some manifestation of purpose in order 
to give i t  any effect a t  all, or to determine which of two possible 
effects i t  is to have." Stansbury, N.C. Evidence 2d, § 159, p. 399. 

The rule that declarations b y  persons in possession of land or 
chattels are admissible is a particular application of the above- 
stated principle to cases such as actions in adverse possession where 
"[tlhe bare fact of possession is usually equivocal." Stansbury, N.C. 
Evidence 2d, § 160, p. 401. The case of Newberry v. R. R., 133 N.C. 
45, 45 S.E. 356, is cited for Stansbury's proposition that "[plosses- 
sion by the declarant is of course essential to admissibility." The 
court held in that case that where one person claims goods by pur- 
chase of another, the declarations of the seller as to ownership of 
goods are not admissible under this where he was an assignor who 
had never a t  any time been in possession. The "possession by the 
declarant" element should not be applied with such strictness as  to 
render the admission of Barnes' declaration unassisted by this rule, 
because although the school board was not in possession at  that 
precise instant, the declaration did "accompany," '(characterize" 
and "explain" the forthcoming entry into possession, which did, in 
fact, take place soon thereafter. Also, the court has indicated that 
the basic principle of admitting declarations accompanying and 
characterizing an act "cannot reasonably be restricted to the very 
moment of the act." Moore v. Gwyn,  26 N.C. 275. 

[6] The defendants' witnesses Peele, Simpson, Jones and Moore 
testified as to declarations of the titleholder Grover T. Lamm at  ap- 
proximately the time he put the school board into possession (Peele 
and Simpson) and a t  two separate instances while i t  has been in 
possession (Jones and Moore). A strong argument can be made that 
Lamm's declarations to Peele and Simpson accompany and char- 
acterize the act of putting plaintiff into possession. An equally strong 
argument can be made that the declarations to which Jones and 
Moore testified are admissible for the limited purpose of refuting 
the notoriety of the adverse claim which plaintiff asserts because 
each shows that the titleholder considered the use still permissive 
a t  the time each was made. Such an argument is founded on a 
logical view of the rule making declarations of the possessor admis- 
sible to show a notorious and hostile claim. The case of Butts v. 
Staton, 123 N.C. 45, 31 S.E. 372, however, is authority for the ex- 
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clusion of a declaration, made by one who put the claimant's pre- 
decessor into possession, to the effect that the entry was permissive, 
with the land to be used as a matter of favor and the title to re- 
main in the declarant. The admission of such a declaration was held 
to be error. The case itself offers neithcr argument nor authority 
for such a position. It has not been cited as authority in subsequent 
North Carolina opinions. 

The enunciation of a clear rule in favor of the admissibility of 
de~larat~ions by the titleholder, both a t  the time the claimant en- 
tered possession and a t  a subsequent time for the purpose of re- 
futing notoriety, might be valid and desirable. However, i t  is only 
necessary a t  this point for this Court to observe that whatever error 
there may be in the admission of these declarations a t  bar is not 
material and prejudicial where the declaration of the possessor 
through his agent Barnes -which was properly admitted -was 
to like effect. 

[7] There is no prejudicial error in the failure of the court to 
charge the jury as to Chapter 136, section 64, Session Laws of 1923 
(later codified as C.S. $ 5472, 1939). Plaintiff contends that the 
erecting and repairing of the school building were done in the char- 
acter of full owner and, therefore, ('hostile" because of the statutory 
provision that "[tlhe county board of education shall make no con- 
tract for the erection or repair of any school building unless the 
site on which i t  is located is owned by the county board of educa- 
tion, and the deed for the same is properly registered and deposited 
with the clerk of court." The act itself, however, provided that i t  
was effective 15 April 1923. The plaintiff's evidence shows that the 
Lamm School contract was let and construction begun in 1922 and 
that subsequent repairs have been made not by way of letting con- 
tracts but by plaintiff's own agents. The statute indicates the intent 
to establish two requirements which must now be met by a county 
board of education before acting in the manner in which the plain- 
tiff has acted. Although plaintiff contends it acted as owner of the 
site, i t  has never contended there was a deed properly registered 
and deposited or even that i t  was under the impression that there 
was one. The two elements of the statute are not separable. Viola- 
tion of this statute is not evidence of adverse possession. 

The trial of this action in the superior court was free from 
prejudicial error. 

No error. 

BROCK and VAUGHN, JJ., concur. 
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CHARLES PARBOROUGH, PETITIONER v. STATE OE' NORTH CAROLINA, 
RESPONDENT 

No. 6975'2554 

(Filed 17 December 1969) 

1. Criminal Law § 181- post-conviction review - insufficiency of find- 
ings of fact  - remand 

Order in a post-conviction hearing is held erroneous where (1 )  there 
was no evidence to support trial court's finding that defendant effectively 
waived his right to counsel, ( 2 )  trial court failed to make any finding 
with regard to defendant's contention that  he had been given an excessive 
sentence on one of the charges, and (3)  the court made no determination 
that the defendant entered pleas of guilty freely, knowingly, and under- 
standingly; the cause is remanded to the superior court for suBcient k d -  
ings of fact and conclusions of law. 

2. Criminal Law § 17& review on  a p p d  -findings of fact 
The appellate court cannot find the facts, but it is incumbent upon the 

trial court to find the facts and such facts must be supported by some 
evidence in the record. 

ON writ of certiorari to NASH County Superior Court. 

Petitioner filed a petition for a post-conviction review a t  the 
April 1969 Session of Nash County Superior Court. On 3 April 
1969 Hubbard, J., entered an order denying petitioner's motion for 
a new trial. Petitioner applied for a writ of certiorari which was 
allowed. 

The record discloses the following factual situation: 

1. On 4 August 1964 a warrant was issued upon complaint by 
Daphine Foster charging the defendant with committing the felony 
of rape on 2 August 1964. 

2. On 4 August 1964 a warrant was issued on complaint of 
Willie Frank Foster charging the defendant with the felony of a 
secret assault, on 2 August 1964. 

3. During the week of 24 August 1964 a t  a Criminal Term of 
the Superior Court of Nash County, two bills of indictment were 
returned against the defendant, one of which charged him with the 
felony of rape on 2 August 1964 of Daphine Foster, and the other 
charging the defendant with the felony of a secret assault on 2 
August 1964 of Willie Frank Foster. 

4. On 25 August 1964 upon a finding that defendant was an in- 
digent, an attorney was duly appointed to represent him by an 
order of Mintz, J., who was the presiding judge. 
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5. On 28 August 1964 in open court, the defendant, in person 
and through his attorney, tendered a plea of guilty to an assault 
with intent to commit rape and a plea of guilty to a secret assault 
with intent to kill. The defendant was interrogated by the presiding 
judge. On this interrogation the defendant indicated that he under- 
stood the nature of the charges made against him and that he was 
ready for trial and had had ample opportunity to confer with his 
attorney and that he had authorized his attorney to enter the pleas 
which had been entered and that he understood the penalties which 
could be imposed upon the pleas entered. After this interrogation 
the pleas which had been tendered were accepted by the State and 
the Court entered a judgment of imprisonment in the State's Prison 
for a term of not less than 10 nor more than 12 years on the charge 
of an assault with intent to commit rape. On the charge of a secret 
assault the court entered a judgment that the defendant be com- 
mitted to the State's Prison for a term of not less than 10 nor more 
than 12 years, this sentence to run consecutively with the previous 
sentence. 

6. On 31 August 1964 commitment on each judgment was en- 
tered and the defendant was placed in the custody of the warden 
of the State's Prison. 

7. On 21 June 1968 the defendant filed a petition for a post- 
conviction review asserting that he was being confined illegally and 
contrary to his constitutional rights. In this petition the defendant 
asserted that the sentence of 10 to 12 years on the secret assault 
charge was excessive for that the maximum could not exceed 10 
years. He further asserted that with regard to the charge of an 
assault with intent to commit rape there was no evidence to justify 
such a conviction; that his attorney had used trickery and flattery 
to cause the defendant to enter a plea of guilty and that his at- 
torney had promised him that if he entered a plea of guilty he would 
receive a sentence of only 10 years; whereas, if he did not plead 
guilty, he would receive a much longer sentence. Upon this petition 
he requested a hearing and that he either be released from prison 
or granted a new trial. 

8. On 12 September 1968 upon a finding that the defendant 
was an indigent, Mints, Judge Presiding, appointed an attorney to 
represent the defendant. 

9. On 12 March 1969 Hubbard, Judge Presiding, entered an 
order setting the hearing on the petition for 31 March 1969 and di- 
recting the Solicitor on behalf of the State to file an answer to the 
petition. 
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10. On 31 March 1969 the Solicitor on behalf of the State filed 
an answer to the petition denying the factual averments in the pe- 
tition and asserting that the petitioner had entered the plea freely 
and voluntarily and that none of his rights had been violated. 

11. On 2 April 1969 the defenda.nt filed an amendment to the 
petition for review, and in this amended petition asserted that his 
constitutional rights had been ~io la t~ed  a t  the time of his original 
trial in August 1964 in t,he following respects: 

(a) After his arrest and while in custody the defendant 
was interrogated by the Sheriff and other officers without bene- 
fit of counsel. 

(b) That  even though defendant had requested counsel, 
same had not been afforded to him, and during his interroga- 
tion without counsel, he had made incriminating statements, 
and these statements caused counsel subsequently to recommend 
that he enter a plea of guilty. 

(c) That  defendant was arrested 2 August 1964 and was 
not provided counsel until 25 August 1964 and that counsel had 
not had an opportunity to make a complete investigation and 
prepare for trial. 

(d) That  defendant had not been provided with effective 
assistance of counsel a t  his trial for that the attorney had not 
made a complete investigation of the factual situation. 

(e) That  counsel afforded to the defendant had made no 
attempt to suppress incriminating statements made by the de- 
fendant during his interrogation by the Sheriff's Department 
and to the contrary had,recommended to the defendant that he 
enter a plea of guilty because of incriminating statements pre- 
viously made. 

(f) That  the only investigation made by counsel was to 
interview the Sheriff and the Sheriff's deputies and that this 
constituted ineffective preparation. 

(g) That the plea of guilty was coerced for that the de- 
fendant had been advised by both appointed counsel and the 
presiding judge that he might receive the death sentence if con- 
victed of the charge of rape and that this induced him to enter 
a plea of guilty to the lesser offense. 

12. On 3 April 1969 the Solicitor on behalf of the State filed 
an answer to the amended petition denying the factual averments 
thereof. 
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13. On 3 April 1969 Hubbard, Judge Presiding, entered the fol- 
lowing order: 

"ORDER OF T H E  COURT DENYING NEW TRIAL I N  
EACH CASE 

This cause coming on to be heard and being heard before 
the undersigned Judge holding the Courts of the Seventh Ju- 
dicial District upon a petition filed in the office of the Clerk 
of Superior Court of this County on 21 June 1968 and upon 
an amendment to the petition filed a t  the beginning or during 
the hearing, together with answer likewise filed a t  the beginning 
of this hearing. 

The petitioner-defendant was present in court in person, rep- 
resented by Robert M. Wiley, Esq., member of the Nash 
County Bar, and the State was represented by Roy R. Hold- 
ford, Jr., Esq., Solicitor for the District. 

The defendant testified in his own behalf and offered evi- 
dence. The State likewise offered evidence. From the evidence 
the Court makes the following findings of fact: 

The defendant was charged in a bill of indictment returned 
a t  the August 1964 Session of Nash County Superior Court 
with rape. He was also charged in another bill of indictment 
returned a t  the same session, with secret assault. According to 
the court records Mr. J. E. Davenport, member of the Nash 
County Bar, was appointed by the Court to defend the pe- 
titioner-defendant on the rape and assault charges. This ap- 
pointment apparently was nmde on the 25th of August, as that  
is the date on which the order of ,appointment was signed. Af- 
ter being appointed, Mr. Davenport immediately began mak- 
ing an investigation into the charges, issued subpcenaes for cer- 
tain witnesses whose names were furnished him by the defend- 
ant, and talked to the arresting officers and the petitioner-de- 
fendant. Mr. Davenport as  well as the defendant apparently 
felt that he had ample time to investigate and prepare for trial 
as neither Mr. Davenport nor the defendant requested any con- 
tinuance, according to the record. Mr. Davenport testified that  
no request for a continuance was made. Both the petitioner and 
Mr. Davenport, his attorney, testified emphatically, and the 
Court finds the testimony to be true, that the defendant never 
consented or agreed to plead guilty to rape. 

With respect to the allegation that the defendant entered a 
plea of guilty to assault with intent to commit rape in order to 
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avoid the possibility that he might be placed on trial for rape 
and thereby endanger his life, the Court finds that such was 
not the case, and bases its finding on the fact that the original 
petition signed by the petitioner-defendant filed herein makes 
no mention of such fear, and that Mr. Davenport was of the 
opinion that after his investigation into the facts of the case 
that the defendant would not be convicted of rape. This conclu- 
sion is corroborated by the testimony of the Sheriff that he, af- 
ter conferring with the Solicitor, informed Mr. Davenport that 
the State would not seek the death penalty, and by the fact that 
rather than entering a plea of guilty to rape, which if accepted 
by the State would have carried a mandatory life sentence, a 
plea of guilty to assault with intent to commit rape was ten- 
dered and accepted by the State, and sentence of not less than 
10 nor more than 12 years imposed. 

With respect to the contention of the petitioner that his con- 
stitutional rights were denied in that he was entitled to the ap- 
pointment of counsel, or the right to consult with counsel, im- 
mediately upon his arrest, the Court finds that he was not 
warned of his constitutional right to counsel on the day he was 
taken into custody but was warned of his right to counsel and 
his rights under the Escobedo case the following morning, prior 
to the time he made any incriminating statements, and defend- 
ant, after such warning, effectively waived his right to counsel 
with respect to the statements made on that date. 

I T  IS, THEREFORE, UPON T H E  FOREGOING FIND- 
ING AND CONCLUSIONS, ORDERED : 

That  the petition for a new trial in each of the cases be and 
the same is hereby denied. 

It is directed that a copy of this Order be forwarded to the 
petitioner, in care of the Department of Correction, Raleigh, 
N. C., to Robert M. Wiley, Esq., Rocky Mount, N. C., to Roy 
R.  Holdford, Jr., Esq., Solicitor, Wilson, N. C., and to the De- 
partment of Correction, 835 W. Morgan Street, Raleigh, N. C. 

This 3rd day of April, 1969. 
S/ HOWARD H. HUBBARD 

Judge Presiding'' 
To review this order we allowed a petition for writ of certiorari. 

Attorney General Robert 44organ and 8ta.f Attorney Howard P. 
Satisky for the State. 

Robert M. Wi ley  and Samuel S. Woodley for petitioner appellant. 
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The petitioner in his original petition and in the amended pe- 
tition asserted that his constitutional rights had been violated and 
therefore he was being illegally restrained. He alleged the following 
violations: 

1. He was given an excessive sentence on the secret assault 
charge. 

2. He had been improperly induced and coerced to submit a 
plea of guilty. 

3. He had been improperly interrogated and incriminating 
statements procured thereby. 

4. He had not been provided with counsel in apt time and 
counsel had not properly prepared the case for trial. 

The evidence introduced a t  the hearing was adequate to show 
that an attorney was appointed for the defendant and that this at- 
torney interviewed the defendant and investigated the case prior 
to and after the signing of the order making the formal appoint- 
ment; that this attorney adequately investigated the case and pre- 
pared for trial. Thus the evidence amply supports the finding of 
fact made by Judge Hubbard that the appointed attorney, Mr. 
Davenport, made an investigation and had ample time to do so and 
prepare for trial. Likewise the evidence was ample to support the 
finding of Judge Hubbard that the defendant did not enter a plea 
of guilty to assault with intent to commit rape because of any coer- 
cion, fear or other improper inducement. 

There is no evidence in the record to support the finding of fact 
by Judge Hubbard that the defendant "effectively waived his right 
to counsel." He was advised, according to the evidence, that he did 
not have to make any statement to the Sheriff, and that any state- 
ment that he might make could be used against him in court. This 
warning was given to him by the Sheriff before the defendant made 
any statement to the Sheriff, but this was the only warning given to 
him and nothing was said about an attorney. The defendant was 
arrested and tried in August 1964. This was prior to the Miranda 
decision, and the Miranda decision is not retroactive. Miranda v. 
Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 1602 (1966); 
Johnson v. New Jersey, 384 U.S. 719, 16 L. Ed. 2d 882, 86 S. Ct. 
1772 (1966). The defendant made no request for an attorney, and 
no warning concerning an attorney was required. The requirements 
of the Escobedo case were complied with. Escobedo v. Illinois, 378 
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U.S. 478, 12 L. Ed. 2d 977, 84 S. Ct. 1758 (1964). Compare with S. 
v. Williams, 269 N.C. 376, 152 S.E. 2d 478 (1966). 

The record in this case does not show t,hat the defendant made 
any incriminating statements which in any way affected his trial 
and the pleas of guilty which he entered. Nor does i t  show that 
Judge Hubbard made a finding with regard to the contention of 
the defendant that he had received an excessive sentence on the 
secret assault charge. 

[I] In view of the fact that (1) Judge Hubbard found that the 
defendant "effectively waived his right to counsel" when there is 
no evidence to support such a finding, (2) that Judge Hubbard 
failed to make any finding whatsoever with regard to the contention 
of the defendant that he had been given an excessive sentence on 
the secret assault charge and (3) that Judge Hubbard's order fails 
to indicate any determination that the defendant entered pleas of 
guilty freely, knowingly, understandingly and voluntarily, we think 
that the order entered by Judge Hubbard is deficient. See State v. 
McKinnon, 4 N.C. App. 299, 166 S.E. 2d 534 (1969). 

121 The Appellate Court cannot find the facts. It is incumbent 
upon the trial court to find the facts and such facts must be sup- 
ported by some evidence in the record. In the instant case the trial 
court found facts not supported by any evidence in the record and 
failed to find essential facts even though there was evidence in the 
record pertaining thereto. 

This case is remanded to the Superior Court of Nash County 
for findings of fact and conclusions of law based thereon in keep- 
ing with the contentions set forth in the petition and amended pe- 
tition and the evidence which was introduced. 

PARKER and GRAHAM, JJ., concur. 

BERTHA MABEL HALL v. CHARLIE HEND'ERSON KIMBER 
No. 6918SC27 

(Filed 17 December 1969) 

1. Automobiles § 46; Evidence 9 4% speed of automobile - opin- 
ion testimony - opportunity for observation - physical facts at colli- 
sion scene 

In this action for personal injuries received jn an intersection accident, 
the trial court did not err in excluding plaintiff's opinion testimony that 
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defendant approached the intersection a t  a speed of 80 to 90 mph, where 
plaintiff's testimony shows that she did not observe defendant's car for a 
sutlicient time ta  afford her a reasonable opportunity to form an intelligent 
opinion of its speed, and the undisputed evidence of the physical facts at 
the scene belies plaintiff's estimate and makes i t  without probative value, 

2. Witnesses 8 5-- prior consistent statements - exclusion of direct 
testimony 

Where plaintiff's direct opinion testimony of defendant's speed was 
properly excluded, there was no error in the exclusion of evidence con- 
cerning plaintiff's prior oral and written statements about defendant's 
speed, since such evidence of prior consistent statements would have been 
admissible not as substantive evidence but only for purposes of corrob- 
orating her testimony from the witness stand. 

3. Automobiles §§ 47, 57- intersection accident - nonsuit - physical 
facts  at scene 

In  this action for personal injuries received in an intersection accident, 
the uncontradicted physical evidence disclosing that defendant's car left 
skid marks only 96 feet long, that these were in a straight line and in 
defendant's proper lane of travel, and that defendant's car came to a 
stop a t  the point of impact cannot support an inference that defendant's 
speed was excessive or that he failed to keep his car under reasonable 
control. 

4. Automobiles § 50; Trial  § 26- nonsuit f o r  variance 
Judgment of nonsuit is proper when there is a fatal variance between 

a plaintiff's allegations and proof. 

5. Automobiles § 50; Trial 5 26- nonsuit f o r  variance 
If the variance between a plaintiff's allegations and proof could not 

have misled the defendant to his prejudice, it  will not be deemed ma- 
terial and therefore fatal. 

6. Automobiles § 57- intersection accident - fai lure  to yield right-of- 
way - fa ta l  variance between allegations a n d  proof 

In  this action for personal injuries received in a collision which oc- 
curred when the automobile in which plaintiff was a passenger attempted 
to cross the eastbound lanes of a divided four-lane highway, there is a 
fatal variance between plaintiff's allegations and proof as they relate to  
plaintiff's contention that defendant was negligent in failing to yield the 
right-of-way to a vehicle already in the intersection, where plaintiff al- 
leged that the median of the divided highway was only 20 feet wide, and 
that the driver of plaintiff's automobile drove west on the divided high- 
way to its intersection with a two-lane highway and made a left turn 
into that highway, which would have made applicable the provisions of 
G.S. 20-154 and the decisions relating to the respective obligations imposed 
upon the driver of a vehicle turning left a t  an intersection and the driver 
of a vehicle approaching from the opposite direction, but plaintiff's evi- 
dence was all to the effect that the median was 31 feet wide, thus making 
the crossing of the two-lane highway over the eastbound lanes of the di- 
vided highway a separate intersection, G.S. 20-38(12), and that the driver 
of plaintiff's vehicle remained stopped in the median crossover for several 
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minutes before entering the intersection, the respective rights and obli- 
gations of the drivers of the two vehicles involved in the collision being 
materially dBerent if they were as  plaintiff alleged rather than as  she 
proved. 

APPEAL by plaintiff from Lupton, J., 22 April 1968 Civil Session 
of GUILFORD Superior Court, Greensboro Division. 

This is an appeal from judgment of nonsuit in a civil action in 
which plaintiff seeks to recover damages for personal injuries re- 
ceived by her as a result of a collision between two automobiles, in 
one of which plaintiff was riding as a guest passenger. Defendant is 
the driver of the other vehicle involved. 

The plaintiff's evidence tended to show: The collision occurred 
at the intersection of U.S. Highway 29-70 with Osborne Road, a t  a 
point approximately three miles southwest of the city limits of 
Greensboro. At this point Highway 29-70 (which is also temporary 
Interstate Highway No. 85) is a four-lane divided highway which 
runs generally east and west, having two paved eastbound and two 
paved westbound traffic lanes separated by a grass median. The 
eastbound and the westbound lanes are each approximately 24-feet 
wide and the grass median is approximately 31-feet wide. There are 
ten-foot wide paved shoulders on the outer side of both the east- 
bound and westbound lanes. Osborne Road is a two-lane rural road 
which runs generally north and south and crosses U.S. 29-70 a t  grade 
level, passing over the median between the eastbound and west- 
bound lanes of Highway 29-70 on a paved crossover. The collision 
occurred a t  approximately 6:10 p.m. on 26 December 1961. 

Plaintiff was a passenger riding in the right rear seat of a 1964 
two-door Oldsmobile automobile being operated by her daughter, Mrs. 
Kleiman. Mrs. Kleiman's ten-year-old daughter was riding as a pas- 
senger in the right front seat. Mrs. Kleiman and her two passengers 
had started on a trip from Greensboro to Beckley, West Virginia, and 
had intended to drive on Interstate Highway No. 40. Mrs. Kleiman 
missed the turn and drove westerly on Highway 29-70 instead. 
Realizing her mistake, she looked for a place to obtain directions. 
As she drove west on Highway 29-70 she observed a Gulf filling sta- 
tion on the opposite or south side of the highway a t  the southeast 
corner of its intersection with Osborne Road. She slowed, gave her 
left-hand blinker signal, and turned left into the paved crossover by 
which Osborne Road passes over the median between the westbound 
and eastbound lanes of Highway 29-70. She stopped in the crossover 
for some minutes, waiting for traffic to clear. Mrs. Rleiman then 
attempted to drive her Oldsmobile from the crossover across the 
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eastbound lanes of Highway 29-70, when i t  was struck on the right 
side and toward the rear by a 1960 Chevrolet being driven by de- 
fendant, injuring the plaintiff. 

To the west of the intersection Highway 29-70 is straight for 
over a mile and the view along the highway looking west from the 
crossover of Osborne Road is unobstructed for approximately one- 
half mile. About 700 feet west of the intersection on Highway 29-70 
there is a diamond-shaped State highway sign with a crossroads 
insignia thereon. Mrs. Kleiman testified that when she started to 
move from her stopped position in the crossover, there were no cars 
approaching from the west in the area between the sign and the in- 
tersection. Her daughter testified to the same effect. Neither Mrs. 
Kleiman nor her daughter saw defendant's car approaching prior to 
the collision. Plaintiff testified that while the Kleiman car was 
stopped in the crossover she did not see a car coming, but that after 
her daughter started driving across she did see defendant's car ap- 
proaching from the west and that she had an opinion as to its speed. 
The court sustained defendant's objection to the admission of plain- 
tiff's opinion as to the speed of defendant's automobile. Mrs. Klei- 
man testified that five or six seconds elapsed from the time she 
started from the croseover until the time of the collision, that she 
started off a "little bit faster" but slowed to about five miles per 
hour when she got almost across and saw holes in the road ahead of 
her, and that her car had moved approximately 25 feet and was 
"almost off the outer lane of traffic for eastbound" traffic when i t  was 
hit. Plaintiff testified that only two or three feet of the Kleiman car 
remained on the road a t  the time of the collision. The collision oc- 
curred in the southernmost or outside eastbound lane of Highway 
29-70. The Kleiman car was struck on the right side about the door 
and toward the rear and was spun around by the impact so that i t  
came to rest headed back toward the direction from which i t  had 
come and near the point of the collision. Defendant's automobile left 
straight skid marks 96-feet long in the outside eastbound lane of 
Highway 29-70. Defendant's car stopped almost a t  the point of im- 
pact. The occupants of defendant's car were not injured. The posted 
speed limit for automobiles on Highway 29-70 was 60 miles per hour. 

Plaintiff offered evidence relative to the nature and extent of 
the injuries she received in the collision. 

At the close of plaintiff's evidence the court granted defendant's 
motion for a judgment of nonsuit, and the plaintiff appealed. 

M a x  D. Ballinger for plaintiff appellant. 
Perry C. Henson and Daniel W. Donahue for defendant appellee. 
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PARKER, J. 
[I] Plaintiff assigns as error the trial court's ruling excluding her 
testimony that in her opinion defendant approached the intersection 
a t  a speed of 80 to 90 miles per hour. In this ruling there was no 
error. At the time the ruling was made, plaintiff had testified that 
when she first saw defendant's car approaching, i t  was "four or five 
times the length of this courtroom away from us." The courtroom 
was stipulated to be 40-feet long, so plaintiff in effect testified that 
she had observed defendant's car while i t  traveled toward her over 
a distance of 160 to 200 feet. Had it actually been moving as fast 
as  plaintiff attempted to testify, she would have had only approxi- 
mately one and one-half seconds during which to observe it, hardly 
a sufficient interval in which to form an opinion as to its speed of 
any real probative value. Later in the trial she attempted to testify 
that when she first saw defendant's car i t  was three or four hundred 
feet away, which testimony was excluded on defendant's objection. 
Even if this later testimony had been admitted and accepted as 
true, plaintiff would have had only approximately three seconds 
within which to observe defendant's car. Under either version of 
plaintiff's testimony i t  is questionable whether she could be consid- 
ered as having observed defendant's car for a sufficient time to af- 
ford her a reasonable opportunity to form an intelligent opinion as 
to its speed. Quite apart from that question, however, her testimony 
as to speed was properly excluded for the reason that the undisputed 
evidence belies plaintiff's estimate and makes i t  without probative 
value. Mayberry v. Allred, 263 N.C. 780, 140 S.E. 2d 406. Defend- 
ant's automobile left only 96 feet of skid marks leading to the point 
of impact. These were approximately straight and in defendant's 
proper lane of travel. Defendant's car stopped practically a t  the 
point of impact and headed in its proper direction. Its occupants 
suffered no injuries. The Kleiman vehicle was spun around, but it, 
too, came to rest close to the point of impact. Defendant's car could 
not have been stopped within the distance and in the manner as 
established by this physical evidence if it had been moving as fast 
as plaintiff's estimate. 

[2] Since her direct testimony as to her opinion concerning de- 
fendant's speed was properly excluded, i t  follows that there was also 
no error in the exclusion of evidence concerning plaintiff's prior oral 
and written statements about defendant's speed. Such evidence as to 
prior consistent statements of the plaintiff would have been ad- 
missible not as substantive evidence but only for purposes of cor- 
roborating her testimony from the witness stand. Stansbury, N.C. 
Evidence 2d, 3 52, p. 105. Her testimony from the witness stand as 



674 I N  T H E  COURT O F  APPEALS 

to  speed having been excIuded, nothing remained to which the 
proffered corroborative evidence could properly relate. 

h31 Plaintiff alleged in her complaint that  the collision and her 
resulting injuries were proximately caused by defendant's negligence 
in a number of respects. She produced no competent evidence to sup- 
port her allegations that  defendant was driving a t  an excessive speed, 
that  he failed to decrease speed when approaching an intersection, 
or  that  he failed to keep a proper lookout or to  keep his vehicle 
under reasonable control. The uncontradicted physical evidence dis- 
closing that  defendant's car left skid marks only 96-feet long, that  
these were in a straight line and in defendant's proper lane of travel, 
and that  his car came to a stop a t  the point of impact, certainly 
cannot support an inference either that  his speed was excessive or 
tha t  he failed to keep his car under reasonable control. Clayton v. 
Rirnmer, 262 N.C. 302, 136 S.E. 2d 562. Indeed, this physical evi- 
dence would more nearly support the contrary inference. Plaintiff 
produced no con~petent evidence whatever relating to the manner 
in which defendant was driving, certainly none which could legiti- 
mately support an inference of negligence on his part. Therefore, 
nonsuit was proper insofar as all of plaintiff's allegations of negli- 
gence on the part of defendant which relate to the manner in which 
he was driving are concerned. 

14-61 There remains only plaintiff's allegation that  defendant was 
negligent in failing to yield the right-of-way to a vehicle already 
within the intersection, a violation of G.S. 20-155(b). I n  this con- 
nection plaintiff's evidence was completely inconsistent with the al- 
legations in her complaint. She alleged that the median on Highway 
29-70 was approximately 20-feet wide and that  Mrs. Kleiman, in 
whose car plaintiff was riding, drove on Highway 29-70 to its inter- 
section with Osborne Road where she proceeded to make a left turn 
into Osborne Road. Had these been the facts, the provisions of G.S. 
20-154 and North Carolina court decisions which relate to the re- 
spective obligations imposed upon the driver of a vehicle turning 
left a t  an intersection and the driver of a vehicle approaching from 
the opposite direction would have applied. Plaintiff's evidence, how- 
ever, was all to the effect that the median on Highway 29-70 was 
31-feet wide, thus making the crossing of Osborne Road over the 
eastbound lanes of Highway 29-70 a separate intersection. G.S. 20- 
38(12). I n  addition, all of plaintiff's evidence was to the effect that  
the Kleiman vehicle remained stopped in the crossover for several 
minutes before entering the intersection, a completely different fac- 
tual situation from that  alleged in her complaint. "The rule is well 
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established that judgment of nonsuit is proper when there is a fatal 
variance between a plaintiff's allegata and probata. Proof without 
allegation is no better than allegation without proof. A plaintiff must 
make out his case secumdurn allegata. He cannot recover except on 
the case made by his pleading." Hall v. Poteat, 257 N.C. 458, 125 
S.E. 2d 924. If the variance could not have misled the defendant to 
his prejudice, i t  will not be deemed material. G.S. 1-168; McCrillis 
v. Enterprises, 270 N.C. 637, 155 S.E. 2d 281. Whether i t  will be 
deemed material and therefore fatal must be determined in the light 
of the facts of each case. Spaugh v. Winston-Salem, 249 N.C. 194, 
105 S.E. 2d 610. In the present case the plaintiff's allegations would 
have made applicable one group of statutes and decisions; her proof 
would make others here pertinent. The respective rights and obliga- 
tions of the drivers of the two vehicles involved in the collision which 
gave rise to this lawsuit would be materially different, depending 
upon whet.her the facts were as plaintiff alleged or as she proved. In 
our judgment the variance between plaintiff's allegations and proof 
insofar as they related to her contention that defendant was negli- 
gent in failing to yield the right-of-way was substantial and material 
in this case. 

Confronted by a failure of proof of any negligence of defendant 
in other respects and by the material variance between plaintiff's 
allegations and proof insofar as her allegation of negligence in fail- 
ing to yield the right-of-way is concerned, the trial court properly 
entered judgment of nonsuit. 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

RALPH G. STYRON AND ROMA STYROX, T/A STYRON PLUMBING, 
HEATING & A I R  CONDITIONING COMPANY V. LOMAN-GARRETT 
SUPPLY COMPANY 

No. 693SG528 

(Filed 17 December 1969) 

1. Trial § 57- trial by the court - admission of incompetent evidence - presumption 
I n  a trial by the court under agreement of the parties, it will be pre- 

sumed that the judge disregarded any incompetent evidence that may 
have been admitted, unless it affirmatively appears that the judge was 
influenced thereby. 
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2. Uniform Commercial Code 5 3-- date of application 
The Uniform Commercial Code does not apply to transactions entered 

into prior to the effective date of the Code, which was on midnight, 30 
June 1967. 

3. Limitation of Actions 5 18; Sales 5 14- breach of express war- 
ranty - air conditioning equipment - statute of limitations - suffi- 
ciency of findings 

I n  an action on express warranty to recover expenditures incurred by 
the plaintiffs, a plumbing and heating company, in correcting defects in 
an air conditioning and heating system purchased from the defendant and 
installed by the plaintif€s in a motel, the trial court properly ruled that 
plaintiffs' action was not barred by the threeyear statute of limitations, 
where (1) defendant orally warranted that i t  would be totally responsible 
for the design, plans, engineering, installation, and performance of the 
system, ( 2 )  the defects first appeared in a trial run of the equipment in 
May 1964, (3) defendant replaced the defective parts with new parts and 
appliances and continued to do so until the equipment performed to the 
satisfaction of the motel owner in May 1966, and (4) the plaintiffs in- 
stituted the cause of action in August 1967. 

4. Limitation of Actions 5 14- action for breach of warranty - new 
promise in writing - applicability of statute 

In  an action on express warranty to recover expenditures incurred by 
plaintiffs in correcting defects in an air conditioning system purchased 
from defendant, the statute providing that a new promise must be in 
writing and signed by the party to be charged in order to start the running 
of the statute of limitations, G.S. 1-26, heZd inapplicable where the plain- 
tMs' action was based upon the failure of the equipment to conform 
with the original warranty and not upon any new promise by the seller. 

5. Appeal and Error 5 57- findings of fact -review 
Findings of fact which are supported by competent evidence are  bind- 

ing on appeal. 

APPEAL by defendant from Cowper, J., 10 March 1969 Session, 
CARTERET County Superior Court. 

Action to recover expenditures incurred by plaintiffs in correct- 
ing defects in an air conditioning and heating system bought from 
defendant and installed by plaintiffs. Plaintiffs alleged and intro- 
duced evidence tending to establish that in the year 1963 and for 
sometime prior thereto, they had been engaged in the plumbing, 
heating and air conditioning business in Carteret County; that they 
had a customer, A. B. Cooper, who owned Oceanana Motel on At- 
lantic Beach; that this motel was heated and air conditioned by 
means of individual window units in each room; that Cooper de- 
sired to put in a central system which would be acceptable in ap- 
pearance, eliminate noise and be more economical in operation; that 
Cooper had requested the plaintiffs to be on the lookout for a suit- 
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able installation; that plaintiffs made known to the sales manager 
of the defendant what Cooper desired; that the sales manager, 
Robert Helms (Helms), assured plaintiffs that defendant had a sys- 
tem which would fulfill the requirements and desires of Cooper in 
his motel; that plaintiffs advised Helms that they were not familiar 
with and did not have either the experience or the ability to design 
such a system; that Helms went with plaintiffs to call upon Cooper 
and explain the system to Cooper; that with the help and assurances 
of Helms, the job was sold to Cooper, and Helms agreed that the 
defendant would be responsible for designing plans and specifica- 
tions for the installation of the system and that such system, when 
installed, would fulfill the requirements of Cooper for heating and 
cooling the motel; that relying upon such assurances and represen- 
tations, the plaintiffs contracted with Cooper for the installation of 
such a system and in turn purchased the system from the defendant. 

The defendant did design the system and furnished plaintiffs with 
plans and specifications for the installation of the system. The va- 
rious items comprising the system were sent to the job site, and 
sight drafts were paid by the plaintiffs as the various items were re- 
ceived. The plaintiffs installed the system in accordance with the 
plans and specifications furnished by the defendant and under the 
supervision of Helms. In May 1964 the installation had proceeded 
to such an extent that it was turned on to see how the cooling system 
was working. The system immediately began to show defects, and 
various units comprising the system went out of order. Defendant 
furnished new parts to take the place of the parts which were de- 
fective. New parts and appliances were continuously furnished by 
the defendant and installed by the plaintiffs in an effort to make the 
system operate in conformity with the requirements of Cooper and 
to cool the motel satisfactorily. At no time did the entire system 
work as a unit for that various parts were always inoperative. The 
cooling portion of the system was complet,ely unsatisfactory, and 
the motel was not properly cooled until May 1966 when larger chillers 
were installed in the system. These chillers were considerably larger 
than the chillers originally called for in the plans, designs and spe- 
cifications prepared by the defendant. It was not until after that that 
Cooper paid plaintiffs the final amount due for the system. 

This action was brought to recover for expenditures by the plain- 
tiffs for labor and material in making replacements in the system of 
both defective parts and appliances called for in the original de- 
signs and plans, and of new parts and appliances, including chillers, 
which were finally installed. 
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The defendant denied that i t  contracted with the plaintiffs to 
furnish a syst,em that would heat and cool the motel in a satisfactory 
manner in keeping with t,he requirements of Mr. Cooper. The de- 
fendant asserted that i t  was acting in the capacity of a distributor 
for Edwards Engineering Company, the manufacturer of the equip- 
ment; that the manufacturer warranted the equipment to be of good 
workmanship and that any defective parts would be replaced; that 
the manufacturer had replaced all defective parts and had exceeded 
its warranty by furnishing larger chillers than originally called for 
in the plans and specifications; that the defendant had fully com- 
plied with all terms of its contract and had no responsibility for any 
expenses incurred by the plaintiffs in changing, altering and replac- 
ing any parts and appliances comprising the system. The defendants 
further asserted that if there was any breach in its contract, the 
same occurred and became known on or about 14 May 1964 when 
the system was first turned on and that this was more than three 
years prior to the institution of this action on 22 August 1967, and 
the defendants pled the three-year statute of limitations (G.S. 1-52) 
in bar of any recovery. 

The parties agreed to waive a jury trial and that the t'rial judge 
could find the facts, make conclusions of law and render a judg- 
ment. 

The trial judge found as a fact that Helms was the sales man- 
ager and engineer of the defendant and had full authority to act 
for and on behalf of the defendant and that "[dlefendant orally war- 
ranted and assured plaintiffs that defendant would be totally re- 
sponsible for the design, plans, engineering, installation and- per- 
formance of the system"; that defendant, acting t,hrough Helms, as- 
sured both plaintiffs and Cooper that defendant would be totally 
responsible for the operation and performance of the system; that 
defendant drew the plans and ~pecificat~ions; that plaintiffs "were 
relatively small businesswise and were not prepared or equipped to 
handle" a job of this size; that defendant knew of the limitations 
of the plaintiffs and knew that plaintiffs were relying on the skill, 
judgment and experience of the defendant for the suitability of the 
equipment; that plaintiffs undertook the job because of the assur- 
ances and representations of the defendant; that the plaintiffs in- 
stalled the equipment in accordance with the plans and specifica- 
tions prepared by defendant and that the defendant checked the 
installation from time to time and approved same; that the entire 
system was never completely installed and working a t  the same time; 
that  as various breakdowns occurred the defendant sent replace- 
ments and "indicated its willingness to pay for extra labor and ma- 
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terials necessary to install the new equipment"; that plaintiffs had 
no dealings with Edwards Manufacturing Company and a t  all times 
dealt with the defendant and looked to the defendant; that the 
plaintiffs from May 1964 through May 11, 1966 were constantly 
making changes and corrections in the system and spent the sum of 
$8,763.94 for labor and materials in an effort to get the cooling 
system properly functioning; that  the plaintiffs themselves, indi- 
vidually, spent many hours during that  period of time, and that 
$1,500.00 is a modest and reasonable charge for the individual labor 
of plaintiffs. The trial judge concluded as a matter of law that the 
action was not barred by the three-year statute of limitations and 
rendered judgment for the plaintiffs in the sum of $10,263.94. 

The defendant filed numerous exceptions to the admission of 
evidence, findings of fact and conclusions of law and made 29 as- 
signments of error to this Court. 

Hoyle, Boone, Dees and Johnson by J. Sam Johnson, Jr., for de- 
fendant appellant. 

Harvey Hamilton, Jr., for plaintiff appellees. 

[1] Defendant has a number of assignments of error to the ad- 
mission of evidence over its objections and exceptions, and to the 
judge's findings of fact. All of these assignments of error are over- 
ruled. 

"When the parties waived a jury trial, [Judge Cowper] occu- 
pied a dual position: he was the judge required to lay down 
correctly the guiding principles of law, and he was also the 
tribunal compelled to find the facts. I n  such a trial the rules 
of evidence as to t,he admission and exclusion of evidence are 
not so strictly enforced as in a jury trial. If there was incom- 
petent evidence admitted, i t  will be presumed i t  was disregarded 
by the judge in making his decision, unless i t  affirmatively ap- 
pears that  the action of the judge was influenced thereby." 
Mayberry v. Insurance Co., 264 N.C. 658, 142 S.E. 2d 626 
(1965). Bizxell v. Bizzell, 247 N.C. 590, 101 S.E. 2d 668 (1957). 

The trial court found that  "[dlefendant orally warranted and 
assurred plaintiffs that  defendant would be totally responsible for 
the design, plans, engineering, installation and performance of the 
system." The trial court further found that plaintiffs purchased the 
system for a particular purpose known to the defendant and "re- 
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lied on the skill, judgment and experience of the seller for the suit- 
ability of the equipment for that purpose." 

In Potter v. Supply Co., 230 N.C. 1, 51 S.E. 2d 908 (1949), 
Ervin, J., set out the law of North Carolina as follows: 

"The Uniform Sales Act provides that 'any affirmation of fact 
or any promise by the seller relating to the goods is an express 
warranty if the natural tendency of such affirmation or promise 
is to induce the buyer to purchase the goods, and if the buyer 
purchases the goods relying thereon.' Williston on Sales (Re- 
vised Edition), section 194. Our Legislature has not incorporated 
the Uniform Sales Act in our statutory law, but the accuracy 
of the lucid and succinct definition of an express warranty em- 
bodied in the Act is fully supported by repeated decisions of 
this Court. Walston v. Whitley & Co., 226 N.C. 537, 39 S.E. 2d 
375; Simpson v. Oil Co., 217 N.C. 542, 8 S.E. 2d 813; Dallas v. 
Wagner, 204 N.C. 517, 168 S.E. 833; Swift v. Meekins, 179: 
N.C. 173, 102 S.E. 138; Tomlinson v. Morgan, 166 N.C. 557, 82 
S.E. 953; Hodges v. Smith, 159 N.C. 525, 75 S.E. 726; Wrenn 
v. Morgan, 148 N.C. 101, 61 S.E. 641; Reiger v. Worth, 130 
N.C. 268, 41 S.E. 377, 89 Am. S.R. 865; Foggart v. Blackwsller, 
26 N.C. 238; Thompson v.  Tate, 5 N.C. 97, 3 Am. D. 678." 

121 North Carolina has now adopted the Uniform CommerciaI 
Code and that law as set out in G.S. 25-2-315 would apparently 
cover this situation but that Act did not become effective in North 
Carolina until midnight, 30 June 1967, which was after the contract 
which is the subject of this litigation. 

131 The defendant contends that the plea of the three-year stat- 
ute of limitations should have been held as a complete bar to this 
action as a matter of law. The defendant in support of this position 
claims that the breach of warranty accrued in May 1964 when the 
equipment was first tested. This position would be sound except for 
the fact that thereafter the defendant continued to cooperate with 
and work with the plaintiffs in an effort to make the equipment com- 
ply with the assurances the defendant had given as to the perform- 
ance of the system. By furnishing new parts for defective parts, 
furnishing additional pumps and larger chillers, the defendant finally 
succeeded in procuring satisfactory performance from the equip- 
ment. This was not accomplished until May 1966, however. This 
action was commenced 22 August 1967 which was well within the 
three-year statute of limitations. We think Heath v. Furnace Co., 
200 N.C. 377, 156 S.E. 920 (1931) and Nowell v. Tea Co., 250 N.C. 
575, 108 S.E. 2d 889 (1959) are authoritative cases to sustain the 
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conclusion of the trial court to the effect that the plaintiff's cause 
of action was not barred by the statute of limitations. 

141 The defendant in this case also relies upon G.S. 1-26 which 
provides : 

"New promise must be i n  writing. -No acknowledgment or 
promise is evidence of a new or continuing contract, from which 
the statutes of limitations run, unless it is contained in some 
writing signed by the party to be charged thereby; but this 
section does not alter the effect of any payment of principal or 
interest." 

This statute is not applicable in the instant case as the plain- 
tiffs here are seeking to recover damages incurred because of the 
failure of the equipment to conform with the original warranty. 
The expenditures for which the plaintiffs seek to recover in this ac- 
tion were incurred because the equipment did not operate in the 
manner defendant had ~ a r r a n t ~ e d  i t  would. The expenses incurred 
were incident to an effort by the plaintiffs to make the equipment 
conform with the original representations of the defendant. No new 
promises were necessary. 

In  Heath v .  Furnace Co., supra, the plaintiff purchased a com- 
bined heating and ventilating plant for an apartment house. The 
system was guaranteed to heat the building. After certain adjust- 
ments had been made, the installation was accepted and final pay- 
ment made on 12 January 1925. Subsequently, plaintiff claimed the 
system was defective and action was instituted on 23 March 1929 
for breach of the warranty. Defendant relied on the three-year 
statute of limitations. The question presented was, when did the 
cause of action accrue? The North Carolina Supreme Court held that 
ordinarily where there is a warranty that the subject matter of a 
sale is sound a t  the date of sale then the statute of limitations be- 
gins to run a t  the date of the warranty and not thereafter. 

"Where, however, the warranty has been construed as a con- 
tract by the vendor that if the vendee shall suffer damages re- 
sulting from a prospective as well as a present condition, i t  has 
been held that a different rule applies. In some cases, as  in 
Sheehy Co. v. Eastern Imp. & Mfg. Co., 44 App. D.C., 107, 
L.R.A., 1916F, 810, i t  has been held that the statute of limita- 
tions runs from the date on which the vendee discovered or 
should have discovered the breach of the warranty; in other 
cases, as in Felt v. Reynolds Fmi t  Evap. Co. (Mich.), 18 N.W. 
378, i t  has been held that the statute begins to run only after 
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the lapse of a reasonable time within which both the vendor 
and the vendee had an opportunity to discover, by tests, whether 
or not there has been a breach of the warranty. I n  the latter 
case, i t  was said by Cooley, C.J., that  where the vendor and 
the vendee, as contemplated by them when the contract was 
entered into, were engaged for some time after the date of the 
warranty in making tests to determine whether or not there 
had been a breach of the warranty, this time was a criterion 
as to the time required for that  purpose. 

In  the instant case, all the evidence tends to show that  the 
defendant within three years from the date on which the action 
was commenced, in response to repeated complaints from the 
plaintiff, was engaged from time to time in testing the heating 
plant installed by the defendant, and in efforts to make the 
plant perform in accordance with the warranty. During this 
time plaintiff was patiently relying upon the repeated assurance 
of defendant that i t  would make the plant comply with its 
warranty. Upon all the facts of this case, the cause of action did 
not accrue a t  the date of the warranty, but a t  the date on which 
i t  was finally determined that the plant was not free from all 
defects and flaws and would not heat the building to a tempera- 
ture of 70 degrees Fr. with an external temperature of 10 de- 
grees below zero. There was evidence tending to show that this 
date was within three years of the date on which the action was 
commenced. Hence, there was no error in the refusal of the 
court to allow defendant's motion for judgment as of nonsuit, 
or in its refusal to instruct the jury as prayed by defendant. 

7, . . . 
We think this is the applicable rule in this case as defendant 

was endeavoring to get the system to operate. 

[5] We find that  there was sufficient competent evidence to sup- 
port the findings of fact and that  the conclusions of law were amply 
supported by the findings of fact. Findings of fact which are sup- 
ported by competent evidence are conclusive on appeal. Bizzell v. 
Bixxell, supra; Used Cars, Inc. v. Easton, 5 N.C. App. 695, 169 S.E. 
2d 204 (1969). 

We have reviewed the numerous assignments of error and have 
found no error prejudicial to any substantial right of the defendant. 

Affirmed. 

PARKER and GRAHAM, JJ., concur. 
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IN THE MATTER O F  THE 13fPRISONMENT O F  E. H. HENNIS 

No. 6918SC555 

(Filed 17 December 1969) 

1. Contempt of Court 3 2-- direct contempt 
Behavior committed during the sitting of any court of justice, in im- 

mediate view and presence of the court, and directly tending to inter- 
rupt its proceedings or to impair the respect due its authority, may be 
punished for contempt. G.S. 5-1. 

2. Contempt of Court 5 + direct contempt defined 
A direct contempt consists of words spoken or acts committed in the 

actual or constructive presence of the court while it  is in session or 
during recess which tend to subvert or prevent justice. 

3. Contempt of Court 5 8- appellate review - findings of fact  
The Court of Appeals is bound by the factual findings spread upon the 

record by the presiding judge in summarily punishing a person for direct 
contempt of court. 

4. Contempt of Court 5 8; Habeas Corpus § S review of summary 
punishment - duty  of habeas corpus judge 

The facts found by the court in summarily punishing a person for di- 
rect contempt are binding upon the judge at  a habeas corpus hearing, 
the duty of the judge a t  the habeas corpus hearing being only to  review 
the record and determine whether the court which imposed the sentence 
for direct contempt had jurisdiction and whether the facts found and 
specified on the record were sufficient to support the imposition of sen- 
tence. 

5. Contempt of Court  5 4- summary punishment f o r  direct contempt 
-due process 

Defendant's contention that he was denied due process when the court 
summarily sentenced him for direct contempt committed in the presence 
of the court in that he did not hare sufficient opportunity to prepare his 
defense or obtain a lawyer, he was not offered a lawyer, he was not in- 
formed of the right to haoe witnesses and compel their attendance, he 
was not proven guilty beyond a reasonable doubt, he had no opportunity 
to confront and cross-examine witnesses, and he was not informed of his 
right against self-incrimination, i s  held without merit, since summary 
punishment for direct contempt committed in the presence of the court 
does not contemplate such a trial. 

6. Constitutional Law 5 I& First  Amendment freedoms - compelling 
interest of S ta te  - operation of courts 

The right of a person or a group of persons to freedom of expression 
and peaceably to assemble and petition the Government for a redress of 
grievances, as  guaranteed by the Ii'irst Amendment to the U. S. Consti- 
tution, is not absolute but must give way to the compelling interest of 
the State effectively to operate its courts of justice. 
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7. Constitutional Law S 18; Contempt of Court § 2-- freedom of 
speech - picketing of courthouse - contempt of court 

Defendant was not denied his right to  freedom of speech under the  
Wrst Amendment to the U. S. Constitution when he was summarily pun- 
ished for direct contempt of court for picketing the courthouse during a 
trial with a sign calling for the impeachment of the presiding judge, 
where defendant placed himself in a position as to be seen from the 
courtroom and his picketing actually interrupted the proceedings of the 
court. 

8. Contempt of Court 7- punishment for direct contempt 
Punishment of 20 days in jail for direct contempt was not excessive. 

9. Contempt of Court 93 2, 4-- direct contempt - picketing court- 
house in view of courtroom 

Trial court had power to punish defendant summarily for direct con- 
tempt where, during the conduct of a trial, defendant picketed the court- 
house wearing a sign calling for impeachment of the presiding judge, de- 
fendant placed himself in a position a s  to be seen from the courtroom, 
and defendant's conduct caused the proceedings of the court to be in- 
terrupted. 

10. Contempt of Court 8 committed in presence of court - imped- 
ing wurt business 

The power to punish for a contempt committed in the presence of the 
court, or near enough to impede its business, is essential to the existence 
of every court. 

ON writ of certiorari to the Superior Court of GUILFORD County. 

On 16 July 1969 E. H. Hennis (petitioner) was adjudged to be 
in direct contempt of court by Judge Allen H. Gwyn and was sum- 
marily punished and given a sentence of twenty days in jail. On 
22 July 1969, after serving seven days of the sentence, petitioner 
made application to Judge May for a writ of habeas corpus, assert- 
ing that he was being illegally restrained of his liberty. On 22 July 
1969 petitioner was heard by Judge May. After the hearing Judge 
May refused to release petitioner and "Ordered, Adjudged and De- 
creed that the Habeas Corpus applied for be and it is hereby denied." 

Petitioner indicated his intention of applying to the Court of Ap- 
peals for writ of ccrliorari, whereupon Judge May ordered petitioner 
released upon $500 bond pending final determination of the matter. 

Certiorari was allowed by the Court of Appeals on 3 September 
1969. 

Attorney General Robert Morgan and Staff Attorney James L. 
Blackburn for the State. 

Norman B. Smith for petitioner appellant. 
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MALLARD, C.J. 

[I] Behavior committed during the sitting of any court of justice, 
in immediate view and presence of the court, and directly tending to 
interrupt its proceedings or to impair the respect due to its authority 
may bc punished for contempt. G.S. 5-1. 

In G.S. 5-5 i t  is provided that "contempt committed in the im- 
mediate view and presence of the court may be punished summarily, 
but the court shall cause the particulars of the offense to be specified 
on the record, and a copy of the same to be attached to every com- 
mittal, attachment, or process in the nature of an execution founded 
on such judgment or order." 

The punishment for direct criminal contempt may not exceed 
thirty days imprisonment, or a fine of two hundred and fifty dollars, 
or by both such fine and imprisonment. G.S. 5-4. 

[2] "A direct contempt consists of words spoken or acts committed 
in the actual or constructive presence of the court while i t  is in ses- 
sion or during recess which tend to subvert or prevent justice." 
2 Strong, N.C. Index 2d, Contempt of Court, $ 2. 

The particulars of the offense were "specified on the record" by 
Judge Gwyn as follows: 

"This being a proceeding for direct contempt of court, the Court 
finds the following facts: 

The Guilford County Superior Courthouse is the only building 
situated upon and occupying a certain block in the City of 
Greensboro bounded by West Market Street on the north, by 
Stafford Place on the east, by Sycamore Street on the south, 
and Boren Street on the west. Sidewalks extend around the en- 
tire block. Entries into the Superior Court building, including 
paved walkways extend from the four streets from the four 
sides. Passageways from the streets on the north and south are 
approximately thirty feet in width; from the north and south, 
approximately fifteen feet in width. 
The several offices and two courtrooms are constructed with 
windows which afford light and views of the surrounding streets. 
On this, the 16th day of July, 1969, the undersigned Judge of 
the Superior Court, was holding a session of Superior Court 
for the trial of Civil and Criminal actions. At or around the 
hour of 11 o'clock a.m., the court observed the movement of 
people to the windows. They appeared to be observing something 
that was happening on the outside. The court reporter informed 
the court that the court was being picketed by a man walking 
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around the courthouse wearing a placard which carried a sign 
or lettering. The court left the bench and went to a window. 
There the Court observed E.  H.  Hennis as he walked slowly 
around the courthouse wearing a picket sign approximately two 
feet wide and three feet long draped over his shoulders, front 
and back, bearing the following words: 

'Impeach Allen Gwyn for using a policy of discrimination against 
members of my white race.' 

People going to and from the court observed the said Hennis 
as he walked slowly across the several entrances and exits to 
and from the streets. 

Court was in session a t  the time. People within the courtroom 
appeared to become concerned and apprehensive. Some under- 
took to observe the picketing from the courtroom windows. 

The Court directed the Sheriff to invite the said Hennis into 
the courtroom. When he appeared before the Court, the Court 
informed him that  proceedings for contempt were being insti- 
tuted and informed him that  he would be given an opportunity 
to employ counsel to appear for him if he so desired. H e  in- 
formed the Court that he had counsel who lived in Georgia, 
who traveled all over the United States and that  he did not 
know where he was or when he could contact him. He spoke 
disparagingly of the lawyers in Greensboro and stated that  he 
preferred not to employ one here. 

The Court proceeded to consider any defense the defendant saw 
fit to interpose. 

The Court finds that  said E. H.  Hennis was picketing the Court 
during the sitting of the court; that  the picketing was in im- 
mediate view and presence of the Court, such presence being as 
hereinbefore described; that said picketing tended to interrupt 
the court's proceedings and to impair the respect due its au- 
thority. 

The Court finds and holds that the acts and conduct of the 
said E .  H. Hennis were wilful and malicious and intended to 
impair the respect due its authority. 

The Court concludes and holds that  the said E. H. Hennis is 
guilty of direct contempt of court. 

I T  IS, THEREFORE, ORDERED AND ADJUDGED that 
said E. H.  Hennis be confined in the common jail of Guilford 
County for a term of twenty days." 
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The above factual determinations were made by Judge Gwyn on 
the basis of his observation and direct knowledge and not from 
evidence taken. 

[3] This Court is bound by the factual findings spread upon the 
record by Judge Gwyn. In re Burton, 257 N.C. 534, 126 S.E. 2d 581 
(1962). I n  the case of State v. Woodfin, 27 N.C. 199 (1844), Chief 
Justice Ruffin said: 

'(Necessarily there can be no inquiry de novo in another court 
as to the truth of the fact. There is no mode provided for con- 
ducting such an inquiry. There is no prosecution, no plea, nor 
issue upon which there can be a trial. Indeed, the person is con- 
clusively fixed with the act, for the record declares i t  t,o have 
been done in court, and the record is entitled to as much faith 
in that statement as i t  is as to any other matter appearing by 
the record to have been transacted by or before the court. It 
makes i t  as certain, judicially speaking, that this person and 
another fought in the presence of the court as that  the court 
fined them therefor; and the fact cannot be controverted." 

In  the case of In re Palmer, 265 N.C. 485, 144 S.E. 2d 413 (1965), 
i t  is said: 

'(Direct contempt of court is punishable summarily, and the of- 
fended court is only required to (causc the particulars of the 
offense to be specified on the record.' . . . The facts found 
by the committing court are binding on the judge a t  the habeas 
corpus hearing, the only question being whether the judgment 
was warranted by law and within the jurisdiction of the court. 
I n  re Adams, 218 N.C. 379, 11 S.E. 2d 163. I n  habeas corpus 
proceedings, the court is not permitted to act as one of errors 
and appeals; to justify relief the judgment of imprisonment 
must be void as distinguished from erroneous. State v. Edwards, 
192 N.C. 321, 135 S.E. 37; In re Burton, supra. The court hear- 
ing the matter on habeas corpm may not try the cause de novo, 
hear testimony of witnesses, or find facts in conflict with those 
found by the judge who imposed the sentence. I n  the habeas 
corpus proceeding the judge merely reviews the record and de- 
termines whether the court which imposed sentence had juris- 
diction and whether the facts found and specified on the record 
are sufficient to support the imposition of sentence." 

141 In  view of the foregoing rule, the findings of fact by Judge 
Gwyn were binding upon Judge May in the habeas corpus proceed- 
ing. It was the duty of Judge May on the habeas corpus proceeding 
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to review the record to determine if Judge Gwyn had jurisdiction 
and whether the facts found and specified on the record by Judge 
Gwyn were sufficient to support the imposition of the twenty day 
jail sentence. Judge May, in denying relief to the petitioner, in effect 
found that the judgment imposed by Judge Gwyn was warranted 
by law and within the jurisdiction of the court. 

IS] Defendant contends that he was denied "procedural due process 
rights" before Judge Gwyn because: He was summarily punished; 
he did not have sufficient opportunity to prepare his defense or ob- 
tain a lawyer; he was not offered a lawyer; he was not informed of 
his right to have witnesses and to compel their attendance; he was 
not proven guilty beyond a reasonable doubt; he was not given the 
opportunity to confront and cross-examine witnesses; and he was 
not informed of his right against self-incrimination. We do not agree 
with these contentions. The defendant here was in direct contempt 
of court, and i t  was proper for Judge Gwyn to punish him sum- 
marily. In the case of I n  re Williams, 269 N.C. 68, 152 S.E. 2d 317 
(1967), Lake, J., said: 

"We find no merit in the contention that the sentence was orig- 
inally imposed when the contemner was not represented by 
counsel, or in the contention that the court was under a dutv to 
appoint counsel for him. Summary punishment for direct con- 
tempt committed in the presence of the court does not con- 
template a trial a t  which the person charged with contempt is 
represented by counsel. . . . There is no basis for the con- 
tention that to carry out the sentence would deprive him of his 
liberty without due process of law on the ground that he was 
denied a hearing or denied representation by counsel of his 
choice." 

f6, 71 Defendant also contends that on this occasion he was exer- 
cising his right to freedom of speech under the provisions of the 
First Amendment to the Constitution of the United States. It is 
elementary that a person has the constitutional right to freedom of 
speech. It is also elementary that a person has the constitutional 
right peaceably to assemble, and to petition the Government for a 
redress of grievances. 

When our courts of justice are in session, the people of the State 
of North Carolina are conducting their judicial business. The right 
of a person or a group of persons to freedom of expression and 
peaceably to assemble and petition the Government for a redress 
of grievances may not be exercised in such a way as to interrupt 
the sitting of a court of justice. The freedom to exercise one's right 
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to freedom of expression and to a~semble and petition the Govern- 
ment for R redress of grievances, as guaranteed under the First 
Amendment to the United States Constitution, is not absolute but 
must give way to the compelling interest of the State in the opera- 
tion of the courts. "The effective operation of its courts of justice 
is obviously a 'compelling State interest.' " I n  re Williams, supra. 
Interference with t,he operations of the court cannot be tolerated. 
Picketing the courthouse and the judge in the manner shown here 
would tend to intimidate jurors, witnesses and parties having busi- 
ness with the court. 

In Gregory v. Chicago, 394 U.S. 111, 22 L. Ed. 2d 134 (1969), 
cited by petitioner herein, the petitioners were demonstrating for 
the purpose of pressing their claims for desegregation of Chicago's 
public schools. While they were marching in a peaceful and orderly 
manner from the city hall to the mayor's residence, they were 
ordered by the police to disperse when onlookers became unruly. 
They refused to disperse and were arrested for disorderly conduct. 
The Supreme Court of Illinois sustained their conviction and sug- 
gested that they had been convicted not for demonstrating in such 
manner but because they refused to disperse when ordered to do so 
by the police. The United States Supreme Court in reversing held 
that they had been convicted for holding the demonstration and 
that such a peaceful and orderly march is protected by the First 
Amendment to the United States Constitution. 

[7] The case before us is distinguishable from the Gregory case. 
Here, although the defendant was demonstrating or picketing peace- 
ably and orderly, he placed himself in such position as to be seen 
from the courtroom. His demonstration or picketing was so close to 
the scene of a trial that i t  constituted a clear and present danger to 
the orderly administration of justice in that i t  actually interrupted 
the proceedings of the court. It is not what he expressed but the 
place he expressed i t  and the results he obtained that authorized the 
judge to punish him summarily for direct contempt of court. 

181 In this case the petitioner also contends that punishment for 
direct contempt "is too radical a cure for this ill." We do not agree 
with this contention. We hold that the punishment of twenty days 
in jail for direct contempt of court was not excessive. 

19, 101 The petitioner, who appeared to be a man of some means 
and considerable court experience, went to a place within 61 feet of 
the window of the courtroom with the intention of being seen and 
conveying the message appearing on his sign to others. His position 
on the sidewalk, in relation to the courtroom in which Judge Gwyn 
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was holding court, indicated tha t  he wanted those in the courtroom, 
those entcring and leaving the courthouse, and passcrsby to read his 
opinion of the presiding judge. H e  was seen and his message was 
read. Such conduct caused the proceedings of thc court to be inter- 
rupted, tcndcd to impair the respect d u e  the court's authority, and 
therefore constituted direct contempt of court. It was correct and 
proper for Judgc Gwyn to suppress such by iiiirnediatc punishrncnt. 
"The power to punish for a contcmpt committed in the presence of 
the court, or near enough to impede its business, is essential to the 
existence of cvcry court." (Emphasis Added.) In. re Deaton, 105 N.C. 
59, 11 S.E. 244 (1890). 

The order entered by Judge M a y  denying pctitioncr's release on 
writ of habeas corpus is 

Affirmed. 

MORRIS and HEDRICK, JJ., concur. 

RERTIE LEWIS GASKILI, V. THK GRICAT ATLANTIC AND PACIFIC 
TEA COMPANY, INC. 

No. 693SC529 

1. Negligence SS 5.1, 5% store customer - iiiviteo 
A custonlcr entering a store during business hours is an invitee of the 

proprietor. 

2. Negligence §§ 5.1, 03- store proprietor - liabilities t o  invitees 
A proprietor is not an insurer of his customers' safety while on his 

premises, but is liable only for injuries suffered by his customers as result 
of his actionable negligence. 

3. Negligence gg 5.1, 5% store proprietor -duties t o  invitces 

The proprietor owes to his customers the duty to exercise ordinary care 
to maintain in $1 reasonably safe condition those portions of his premises 
which he may expect they will use during business hours, and to give 
warning of hidden peril or unsafe conditions insofar as  these can be 
ascertained by reasonable inspeetion and supervision. 

4. Negligence jj§ 5.1, 53- store proprietor - duties to invitees - wn- 
dition created by  third party 

If the unsafe condition is created by third parties or by an independent 
agency, a showing must be made that it had existed for such length of 
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time that the store l~roprietor knew or br the exercise of reasonable 
care should have known of its existence in time to hare removed the 
danger or giren n-arning of its presence. 

5. Negligence 55 5.1, 57- fall by invitee on floor of store - inference 
of negligence - res ipsa loquitur 

KO inference of negligence on the part of a store proprietor arises from 
the mcre fact of a customer's fall on the floor of his store during business 
hours, the doctrine of res ipsa lopuitur not being applicable. 

6. Negligence §# 5.1, 57- fall by invitee on floor of grocery store- 
sufllciency of evidence 

In this action for personal injuries sustained by plaintiff when she 
slipped and feii in defendant's grocery store, judgment of nonsuit was 
proper where plaintiff's erideuce tended to show only that on a rainy af- 
ternoon defendant allowed water to accumulate on the asphalt tile floor 
immediately inside the entrance to its store, that plaintiff entered the 
store as a customer, and that plaintiff there fell and was injured, plain- 
tiff's evidence haring failed to shorn that defendant was negligent or had 
failed to exercise ordinary care to inaintain its premises in a reasonably 
safe coudition for its customers, or that her fall aud injuries caused 
br any slippery condition of the floor or by anr other daugerous condition 
on defendanfs premises. 

7. Negligence 53 5.1, 83- store proprietor - duties to invitees 
The proprietor of a business establishment is not required to take extra- 

ordiuary precautions for the safety of his inritees, the measure of his duty 
being to exercise reasonable or ordinary care. 

8. Negligence 33 5.1, 57-duties to invitees - rainy days - floor mat 
- mopping up after customers 

The mere fact that a proprietor has no mat or other covering on the 
floor at the eutrance of its store during a period of rain is not negligence, 
and the proprietor cannot be held under a duty to keep a person stationed 
at  the doors on rainy days for the purpose of mopping up after every 
customer entering or leaving the premises. 

APPEAL by plaintiff from Pountain, J., 5 August 1969 Session of 
CARTERET Superior Court. 

This is an appeal from judgment of involuntary nonsuit entered 
at  the close of plaintiff's evidence in a civil action in which plaintiff 
seeks recovery of damages for personal injuries suffered by her when 
she slipped and fell in defendant's store. Plaintiff alleged tha t  her 
injuries were occasioned by defendant's negligence in knowingly 
permitting water to accumulate immediately inside the entrance door 
to  its store and in failing to exercise due care for its patrons. De- 
fendant answered, denying negligence on its part  and pleading con- 
tributory negligence on the part  of the plaintiff. 

Plaintiff's testimony is sumn~arized, except when quoted, as  fol- 
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lows: A t  approximately 6:OO p.m. on 21 November 1967 plaintiff 
and her daughter went to defendant's store in Beaufort, N. C. t o  
buy groceries. It was raining and had been raining since noon. They 
parked in the store parking lot and walked to the store entrance 
where there was a glass entrance door approximately five-feet wide. 
Plaintiff reached the entrance first and pushed the door open. Her 
daughter then held the door open for her ~vliile plaintiff entered the 
store. She put one foot inside the store and started to take another 
step, then "down I went in a big puddle of water." When plaintiff 
went down, she caught her right foot under her and slanted back and 
tried to  catch herself with her other arm and hurt her neck. Defend- 
ant's store manager came running from his office to help, saying: 
"Somebody come here and wipe this water up. What's i t  doing here 
anyway?" The manager's office was eight or ten feet from the place 
where plaintiff fell and was enclosed in glass so that  he could see 
out. After plaintiff fell, she observed water on the floor. There was 
water on the side and back of her coat and her foot and shoe were 
wet. The water covered the width of the door and was about four 
or five feet inside the door. The floor inside the store was covered 
with green and beige or tan asphalt tile. Water was standing on the 
tile. There were no warning signs warning tha t  water was on the 
floor. There was no mat and no sawdust or anything else on the 
floor to soak up the water. Plaintiff was wearing shoes with flat 
heels and flat wide rubber foani-type soles. The soles on the shoes 
were a kind of sponge that  didn't slip with plaintiff. 

On cross-examination plaintiff testified that the lighting in the 
store was excellent and that i t  was just a s  light inside as daylight. 
She also testified tha t  she had normally shopped a t  defendant's 
store and had shopped there ever since i t  was built and knew the 
store and its layout and everything about i t ;  tha t  she knew the 
ground and sidewalk were wet, and knew that  if people were walk- 
ing in and out of the store and in the rain tha t  of necessity they 
were carrying water and dirt on their shoes; tha t  she went to the 
door and made one step and her foot went out from under her and 
she fell. Plaintiff testified: "I wasn't looking for water, because I 
didn't think i t  would be there waiting for me." She further testified 
tha t  when she walked through the door she was looking a t  the 
people straight ahead, and tha t  she did not look down until she fell; 
tha t  she didn't look where she was stepping; tha t  if she had looked 
down, she could have seen the water. There was no water a t  any 
other place in the store except the puddle a t  the entrance. 

Plaintiff's daughter testified: "I didn't have the opportunity to  
see anyone, because when I pushed the door open and looked down 
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Mama was lying in the floor." She further testified that she did not 
see plaintiff fall, that: "I had the door open and when I looked Mama 
was in the floor. It happened just that fast." The daughter also tes- 
tified that after her mother fell, she observed water on the floor 
and that i t  extended from the door over to the checkout counter 
about eight or ten feet from the door and approximately four or 
five-feet wide. 

Plaintiff introduced evidence as to the nature and extent of her 
injuries and also introduced portions of defendant's answer which 
alleged that: '(On said occasions customers were steadily entering 
the store from the outside," and "the defendant had two employees 
mopping the floor during the entire time that i t  was raining." 

At the close of plaintiff's evidence, the court entered judgment. 
of nonsuit, and plaintiff a.ppealed, making only one assignment of 
error, that the court erred in allowing defendant's motion for non- 
suit. 

Thomas S. Bennett for plaintiff appellant. 
Harvey Hamilton, Jr., for defendant appellee. 

[I-51 A customer entering a store during business hours attains 
the status of an invitee of the proprietor. Morgan v .  Tea Co., 266 
N.C. 221, 145 S.E. 2d 877. This relationship, however, does not make 
the proprietor an insurer of his customers' safety while on his prem- 
ises. Routh u. Hudson-Belle Co., 263 N.C. 112, 139 S.E. 2d 1. Any 
liability on the part of the proprietor for injuries suffered by his 
customers attaches only for such injuries as result from his action- 
able negligence. Lee v. Green & Co., 236 N.C. 83, 72 S.E. 2d 33. The 
proprietor does owe to his customers the duty to exercise ordinary 
care to maintain in a reasonably safe condition those portions of 
his premises which he may expect they will use during business 
hours, and to give warning of hidden peril or unsafe conditions in- 
sofar as these can be ascertained by reasonable inspection and su- 
pervision. Dawson v .  Light Co., 265 N.C. 691, 144 S.E. 2d 831. If 
the unsafe condition is created by third parties or by an independent 
agency, a showing must be made that i t  had existed for such length 
of time that the store proprietor knew or by the exercise of reason- 
able care should have known of its existence in time to have removed 
the danger or given warning of its presence. No inference of negli- 
gence on the part of the store proprietor arises from the mere fact 
of a customer's fall on the floor of his store during business hours, 
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the doctrine of res ipsn loquitur not being applicable. Hinson v. 
Cato's, Inc., 271 N.C. 738, 157 S.E. 2d 537; Eaper u. McCrory-Mc- 
Lellan Corp., 259 N.C. 199, 130 S.E. 2d 281. See: Annotation, 62 
A.L.R. 2d 6. 

[6] Considering plaintiff's evidence in the light of these wcll- 
established principles, we are of the opinion that judgment of non- 
suit in the present case was proper. Taking plaintiff's evidence as 
true, considering i t  in the light most favorable to her, and giving 
hcr thc benefit of evcry reasonable inference which may legiti- 
mately be drawn therefrom, as we arc required to do in passing upon 
a ruling on motion for nonsuit, Clarke v. Holman, 274 N.C. 425, 163 
S.E. 2d 783, all that  has been shown is that on a rainy afternoon dc- 
fcndant allowed water to accumulate on the asphalt tile floor im- 
mediately inside the entrancc to its store; that  plaintiff cntcrcd the 
store as a customer; and that  plaintiff there fell and was injured. I n  
a t  least two rcspccts this showing is insuflicient to ilnposc liability 
on defendant: First, plaintiff's evidence failed to show that  defend- 
ant was in anywisc negligent or had failed to exrrci~e ordinary care 
to maintain its premises in a reasonably safe condition for its cus- 
tomers; and second, plaintiff's evidence failed to show that  her fall 
and injuries were caused by any slippcry condition of the floor or 
by any other dangerous condition on defendant's premises. 

[7] The proprietor of a business cstablishmcnt is not required to 
take extraordinary precautions for the safety of his invitees, the 
measure of his duty in this respect being to cxercise rcasonable or 
ordinary care. 65 C.J.S., Negligence, $ 63(121), p. 888. 

[8] In Bauson v. Light Co., supra, a customer-invitee sued the 
defendant to recover damages for personal injuries sustained when 
she slipped and fell on a wet or damp floor inside dcfendant's office. 
In  approving judgment of nonsuit, the Court, speaking through 
Parker, J. (later C.J.) said: 

' T o  inference of actionable negligence on defendant's part 
arises from the mere fact that  on a rainy day plaintiff suffered 
personal injuries from a fall occasioned by slipping on some 
dampncss or on 'a littlc mud' and 'a little bit of water' just in- 
side the door of defendant's office. . . . 

"There is an absence of any evidence showing that  i t  is a 
common practicc or precaution of prudent storekecpers or keep- 
ers of offices under similar conditions to have on rainy days a 
mat  or othcr covering a t  the entrancc of their stores or offices 
or on the floors of their stores or offices for invitees entering to  
wipe their fect on. There is no evidence here of any structural 
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or unsafe defect a t  the entrance to defendant's office or in re- 
spect to the floor of its office. Plaintiff has no evidence tending 
to show tha t  defendant did or omitted to do anything which a 
storekeeper or the keeper of an office of ordinary care and 
prudence would do under the same circumstances for the pro- 
tection of its customers or other invitees. Under the facts and 
conditions shown here, the mere fact that  defendant had no 
mat  a t  the entrance to its office or on the floor of its office when 
the fact that  i t  was raining was as apparent to plaintiff as to 
defendant is not negligence." 

Justice Parker's opinion then quoted with approval from the de- 
cision in Sears, Roebuck c% Co. v. Johnson, 91 F. 2d 332, 339, as 
follows: 

" 'If what was shown in this case was sufficient to permit 
recovery, i t  would require store owners to have a mopper sta- 
tioned a t  the doors on rainy days for the sole purpose of mop- 
ping up after every customer entering or leaving the premises. 
Every store owner would be required to be an insurer against 
such accidents to public invitees mrho came in on rainy days with 
wet shoes.' " 

We think the case presently before us is controlled by the rea- 
soning of Dazcson v. Light Co., supra, and that  in this case there 
was no evidence to show tha t  defendant failed to exercise ordinary 
care to maintain its premises in a reasonably safe condition. The 
case of Powell v. Deifells, Inc., 251 N.C. 596, 112 S.E. 2d 56, cited 
by the plaintiff, is distinguishable. In  tha t  case a customer in de- 
fendant's store slipped on a wet floor ~ ~ h i l e  looking a t  merchandise 
and a t  a point in the main aisle some 20 to 25 feet from the en- 
trance door. It had been raining all morning and a t  times the rain 
was mixed with snow. One of the clerks and the store manager, on 
adverse examination, testified that the floor was slippery when wet 
and tha t  defendant customarily put mats a t  the door on rainy days 
and mopped with a dry mop if any water accumulated, but tha t  on 
the day in question mats were not placed a t  the door and the store 
was not mopped. Under those circumstances the Court held that  
the question of defendant's negligence was for the jury. In  the 
present case there was no evidence of snow or anything other than 
rain water being involved; plaintiff fell, not while her attention 
was directed to examining merchandise within the store, but im- 
mediately a t  the entrance; there was here no evidence that  the floor 
was slippery when wet, and no evidence tha t  the defendant failed to 
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follow usual precautionary procedures customarily employed by i t  
in rainy weather. 

6 Furthermore, in the present case plaintiff's evidence completely 
fails to establish that any condition of defendant's floor or premises 
caused her to fall. She testified merely that  on stepping inside the 
entrance door "down I went in a big puddle of water." Plaintiff's 
attorney, in his brief on this appeal, states that  the floor was cov- 
ered with asphalt tile and "was slippery when wet." The record be- 
fore us, however, is totally devoid of any evidence that  the floor 
here in question was in fact slippery when wet. 

The judgment of nonsuit is 

Affirmed. 

CAMPBELL and GRAHAM, JJ., concur. 

JIANIE R. QUINR' v. P r9: Q SUPERMARKET, INC. 

No. 691SC476 

(Filed 17 December 1969) 

1. Xegligence §§ 5.1, 5% definition of invitee 
The distinction between a licensee and an inritee is: determined by the 

nature of the business bringing a person to the premises, an invitee being 
a person who goes upon the premises for the mutual benefit of himself 
and the person in possession and whose visit is of interest or advantage 
to the invitor. 

2. Negligence §§ 5.1, 59- definition of licensee 
A licensee is one who goes upon the premises for his own interest, con- 

venience or gratification, m-ith the consent of the person in possession, 
and is neither a customer nor a servant nor a trespasser. 

3. Negligence §§ 5.1, 5- injury i n  supermarket  af ter  business hours  
- status  of customer 

Plaintiff, who was the wife of the president of defendant supermarket, 
had the status of an invitee a t  the time of her injury in the supermarket 
after regular business hours, where she entered the store with the per- 
mission of her husband in order to purchase some groceries. 

4. Negligence 8 57- injury t o  invitee - supermarket prenlises - issue 
of negligence 

Plaintiff, who was an invitee a t  the time of her injury in defendant's 
supermarket, mas entitled to have the issue of negligence submitted to 
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the jury if her evidence, and the legitimate inferences from it, tended to 
show the defendant breached a legal duty which it  owed her, and that 
the breach of, or failure to perform, that duty proximately caused her 
injury. 

5. Negligence 3s 5.1, 57- injury to invitee - supermarket premises - oil on floor - sufficiency of evidence 
In invitee's action for injuries sustained in a supermarket when she 

slipped and fell on an oily substance which had dripped onto the floor 
from a defective flourescent light ballast, the evidence of negligence by the 
supermarket's proprietor was sufficient to be submitted to the jury where 
the evidence would support a finding that (1) the proprietor, a t  closing 
time, smelled an odor similar to that emitted by a defective ballast, but 
he made no search of the premises, ( 2 )  the proprietor knew from previous 
experience that defective ballasts might leak oil onto the floor, and (3) 
the proprietor did not warn the invitee, who entered the store later in the 
evening, that there was a possibility of oil on the floor. 

6. Corporations 27- liability for tort of employees 
A corporation is liable for the torts and wrongful acts or omissions of 

its agents or employees acting within the scope of their authority or the 
course of their employment. 

7. Negligence §§ 5.1, 53- liability of store proprietor to invitee - 
knowledge of danger 

The proprietor of a store will be charged with knowledge of a dangerous 
condition created by his own negligence or  the negligence of his employee 
acting within the scope of his employment, or of a dangerous condition of 
which his employee has notice. 

8. Negligence §S 5.1, 57- duty of store proprietor to invite-safe 
condition of premises 

I t  was the duty of supermarket proprietor to exercise ordinary care to 
keep the premises plaintiff invitee was expected to use in a reasonably 
safe condition so a s  not to expose her unnecessarily to  danger, and to 
give warning of hidden conditions and dangers of which he had knowledge, 
or in the exercise of reasonable supervision and inspection should have 
had knowledge, and of which plaintiff had less or no knowledge. 

9. Negligence §§ 5.1, 53- what constitutes reasonably safe premises 
- uses by invitees 

What constitutes a reasonably safe condition of premises depends upon 
the uses which the proprietor invites his business guests to make of them 
and those which he should reasonably anticipate they will make, and also 
upon the known or reasonably foreseeable characteristics of the invitees. 

10. Negligence §§ 5.1, 5% liability of store proprietor - notice of 
unsafe premises 

A proprietor is charged with notice of an unsafe condition, arising from 
dangerous substances on the floor of the aisles of its store, if the unsafe 
condition has remained for sufficient time for the proprietor to know, or 
by the exercise of reasonable care to have known, of its existence. 
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APPEAL by plaintiff from Parker, (Joseph W.), J., 28 April 1969 
Session, CHOWAN County Superior Court. 

The plaintiff is the wife of Henry G. Quinn, President of the de- 
fendant P & Q Supermarket, Inc. 

On Tuesday, 21 August 1962, between 9:30 and 10:OO in the 
evening, plaintiff's husband called the plaintiff and told her to come 
and get her groceries and also asked that she bring their daughter, 
Glenna A. Farmer, to the P & Q Supermarket to help him paint some 
display advertising signs. Plaintiff liked to do her own shopping and 
she had mentioned to her husband a t  dinner that night that  she 
needed some groceries. She had bought groceries a t  night before and 
i t  was not unusual for the general public to do so if there was 
someone in the store after regular business hours. Regular business 
hours were from 7:00 a.m. until 6:00 p.m. 

When they arrived, lights were on in the store and Mr. Floars, 
an  electrician, was there doing some refrigeration work. They went 
to  Mr. Quinn's office. When Mr. Floars left, Glenna accompanied 
him to the door to see that  i t  was properly locked. When Glenna did 
not return promptly, Mr. Quinn told the plaintiff to go and close 
the door and see that  Glenna was not on the st,reet. 

Upon returning with Glenna, plaintiff, while carrying a small 
dog in her arms, slipped on an oily substance which had dripped 
from an overhead light fixture. As she lay on the floor where she 
fell, the oily substance dripped from the light fixture into her hair, 
eyes and onto her clothes. The light under which she fell was not 
lighted. It had overheated and the substance had run out. The sub- 
stance was dark-colored and the floors were also dark. The light was 
subsequently repaired by Mr. Floars. 

The substance was not on the floor when i t  was swept that  eve- 
ning a t  6:00 p.m. However, when Glenna and Mr. Quinn left the 
store a t  closing time, about 6:00 p.m. that  evening, they smelled 
an odor similar to that  emitted by a faulty light fixture "ballast." 
They did not locate the faulty "ballast," but they did not search 
for it. The light fixture had "Todd" ballasts in them which had 
caused trouble before. When they burned out they emitted an odor 
and would leak oil. 

As a result of her fall, plaintiff sustained injury to her right hip 
and leg and brings this action for damages alleging the negligence 
of the P & Q Supermarket, Inc. in allowing the floor to become and 
remain slippery. At the close of plaintiff's evidence, judgment of in- 
voluntary nonsuit was entered. Plaintiff appealed. 
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Thomas Chears, Jr., for plaintiff appellant. 

Leroy, Wells, Shaw & Hornthal, b y  Dewey W .  Wells, for de- 
fendant appellee. 

At the out,set, i t  is necessary to determine whether plaintiff's 
status a t  the time of the injury was that  of a licensee or an invitee. 

[I,  21 "The distinction between a licensee and an invitee does 
not depend upon whether there is an 'invitation' to come on the 
premises, but is determined by the nature of the business bringing 
him to the premises, an invitee being a person who goes upon the 
premises for the mutual benefit of hinmelf and the person in posses- 
sion, \Those visit is of interest or advantage to the invitor, while a 
licensee is one ~ h o  goes upon the premises for his own interest, con- 
venience or gratification, with the consent of the person in posses- 
sion, and is neither a customer nor a servant nor a trespasser." 6 
Strong, N.C. Index 2d, Negligence, 8 59; Pafford v. Construction 
Co., 217 N.C. 730, 9 S.E. 2d 408. 

131 Plaintiff's evidence, which on a judgment of compulsory non- 
suit niust be considered in the light most favorable to her, shows 
that  on 21 August 1962 a t  about 9:30 or 10:OO in the evening she 
drove her car to the P & Q Supermarket. She did so for tm7o pur- 
poses. First, to take her daughter to help Mr. Quinn paint some 
signs; and second, so she might buy sonie groceries. The first pur- 
pose was fulfilled when she arrived a t  the supermarket with Glenna. 
However, t o  accomplish the second purpose, i t  was necessary for her 
to go into the supermarket. Plaintiff's testiniony showed that she 
liked to do her own grocery shopping and that  she had mentioned to  
her husband that night a t  dinner that, she needed to buy some groc- 
eries. She testified further that "Mr. Quinn called and told me to 
come and get my groceries" and that  when they arrived, Mr. Quinn 
let then? both into the store. 

From this i t  is reasonable to infer that  Mr. Quinn allowed plain- 
tiff to  enter so she might buy some groceries. This would be of mu- 
tual benefit to both plaintiff and defendant and advantageous to 
defendant, thereby giving plaintiff the status of an invitee. Pafford 
v. Construction Co., supra. 

While most cases in our reports have involved injuries sustained 
during regular business hours, we see no reason why i t  should be 
required that  the injury occur during regular business hours for 
the customer to have invitee status. So long as the person goes upon 
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the premises for the mutual benefit of himself and the person in 
possession, and  the visit is of interest or advantage to the invitor, 
the person will be considered, a t  least initially, an invitee. 

[4] Nevertheless, to withstand a motion for judgment of nonsuit, 
the evidence, interpreted in the light most favorable to the plain- 
tiff, must be sufficient to support a finding of negligence by the de- 
fendant which was a proximate cause of the plaintiff's injury. The 
plaintiff was entitled to have the issue of negligence submitted to 
the jury if her evidence, and the legitimate inferences from it, tended 
to show the defendant breached a legal duty which it  owed her, and 
that  the breach of, or failure to perform, that  duty proximately 
caused her injury. We are of the opinion the evidence presented by 
plaintiff is suficient to withstand defendant's motion for involuntary 
nonsuit. 

[5] Plaintiff's evidence showed that when her daughter and Mr. 
Quinn left the store a t  closing time, about 6:00 p.m., they smelled 
an odor similar to that  emitted by a faulty light fixture ballast and 
that  while they did not locate the faulty ballast, they did not search 
for it. It was also in evidence that  the "Todd" ballasts, present in 
some of the light fixtures, had caused trouble before, in that when a 
light burned out the ballasts emitted an odor and would leak oil. 
Mr. Floars, an electrician, testified that when the light fixtures over- 
heated the fluid would run out of them mostly onto the floor; that  
he had repaired the fixture that  was leaking when the plaintiff slip- 
ped by replacing the "Todd" ballast with a new type, the liquid in 
which hardened whenever i t  touched the outside of the fixture; and 
that  he had replaced ten or more of the "Todd" ballasts in defend- 
ant's store before. 

Therefore, i t  would be reasonable to infer, and the jury would 
be justified in so finding, that  even though Mr. Quinn smelled the 
odor, he left the store a t  6:00 p.m. that evening knowing there was 
a light fixture that  had become overheated and burned out, thus 
causing it  to leak oil, and possibly that this oil was leaking onto the 
floor. And that, nevertheless, when the plaintiff came to the store 
later that  night, Mr. Quinn opened the door for her and allowed 
her to come in to get some groceries without giving her any warning. 

161 "It is elementary knowledge that a corporation in its rela- 
tions to  the public is represented and can act only by and through 
its duly authorized officers and agents. (Citation omitted.) The gen- 
eral rule is well established that  a corporation is liable for the torts 
and wrongful acts or omissions of its agents or employees acting 
within the scope of their authority or the course of their ernploy- 
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ment." Raper v. McCrory-McLellan Corp., 259 N.C. 199, 130 S.E. 
2d 281. 

171 Also "[t] he inviter will be charged with knowledge of a dan- 
gerous condition created by his own negligence or the negligence of 
his employee acting within the scope of his employment, or of a 
dangerous condition of which his employee has notice." Raper v. 
McCrory-McLellan Corp., supra. 

181 Plaintiff was an invitee and therefore i t  was the duty of the 
defendant to exercise ordinary care to keep the premises plaintiff 
was expected to use in a reasonably safe condition, so as not to ex- 
pose her unnecessarily to danger, and to give warning of hidden con- 
ditions and dangers of which he had knowledge, or in the exercise 
of reasonable supervision and inspection should have had knowledge 
and of which the plaintiff had less or no knowledge. Hedrick v. 
Tigniere, 267 N.C. 62, 147 S.E. 2d 550; Brady v. Coach Co., 2 
N.C. App. 174, 162 S.E. 2d 514; Britt v. Mallard-Grifin, Inc., 1 
N.C. App. 252, 161 S.E. 2d 155. 

[9] "What constitutes a reasonably safe condition of premises de- 
pends, of course, upon the uses which the proprietor invites his busi- 
ness guests to make of them and those which he should anticipate 
they will make. (Citation omitted.) It also depends upon the known 
or reasonably foreseeable characteristics of the invitees." Hedrick v. 
Tigniere, supra. 

"The measure of his [defendant-proprietor's] duty in this re- 
spect is reasonable or ordinary care, and in determining whether 
such care has been exercised it is proper to consider the nature of 
the property, the uses and purposes for which the property in ques- 
tion is primarily intended, and the particular circumstances of the 
case." Hedrick v. Tigniere, supra. 

[ lo] A proprietor is charged with notice of an unsafe condition, 
arising from dangerous substances on the floor of the aisles of its 
store, if the unsafe condition has remained for sufficient time for 
the proprietor to know, or by the exercise of reasonable care to have 
known, of its existence. Long v. Food Stores, 262 N.C. 57, 136 S.E. 
2d 275. 

When Mr. Quinn allowed the plaintiff to enter the supermarket 
to buy groceries, he knew or should have anticipated that in shop- 
ping for the groceries she would have to walk along some, if not all, 
of the aisles in the supermarket. 

Whether Mr. Quinn exercised reasonable or ordinary care when 
he failed to inspect the premises when he was on notice that a fixture 
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had burned out, and to keep the premises plaintiff was to use in a 
reasonably safe condition, and whether he warned the plaintiff of 
any hidden dangers or unsafe conditions of which he had knowledge 
or of which in the exercise of reasonable supervision and inspection 
he should have had knowledge, we think are questions properly to 
be deterrnincd by thc jury. 

Also, in our opinion the evidence does not show contributory neg- 
ligence as a matter of law on the part of the plaintiff. 

Plaintiff's evidcnce is sufficient to make out a prima facie case. 
The judgment of involuntary nonsuit was improvidently entered. 

Revcrsed. 

BRITT and VAUGHN, JJ. ,  concur. 

STATE OF NOI1TH CAROLINA v. JAMES T. ICING 

No. 6915SC516 

(Filed 17 December 1969) 

1. Automobiles 5 187- driving undcr influence of intoxicants - suffi- 
ciency of evidcnce 

In this prosecution for driving undcr the influence of intoxicating 
liquor, the State's evidence i s  ke7d sufficient for the jury where it tends 
to show that defendant's automobile was weaving in the highway, that 
defendant got out of his automobile with dilliculty and staggered when 
he tried l o  walk, that dcfcndant had a strong odor of alcohol about him, 
that defendant talked thick-tongued, and that a breathalyzw test showed 
defendant to have a blood alcohol content of .23"/u. 

2. Criminal Law SS 118, 163- statenlent of contentions - failure to 
object at trial 

Where defendant did not object to the court's statement of the State's 
contentions at  the time they wrre given, objections thercto will not be 
considered for the first time on appeal. 

3. Automobiles § 126; Criminal Law 5 64- breathalyzer results - 
qualification of expert witness 

In this prosecution for driving under the influmce of intoxicating liquor, 
the cvidcnce was snfficient to quirlify as a11 expert the oflicer who ad- 
ministered a breathalyzer test to defendant. and the officer's testimony 
of thr test results was properly admitted, where the evidence shows that 
the officer had received 68 hour3 of instruction for the brcathalyzer ma- 
chine and that he was licensed by the State Board of Health to administer 
the test, and a copy of the license to do so was introduced in evidence. 
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4. Automobiles 5 126; Criminal Law § 64- breathalyzer results - 
qualification of witness 

A person holding a valid permit to administer breathalyzer tests is- 
sued by the State Board of Health is qualified to administer such a test, 
and when such permit is introduced in evidence, the permittee is compe- 
tent to testify as  to the results of the test. 

5. Criminal Law § 7 6  in-custody statements - failure to warn  of 
right t o  court-appointed counsel - defendant no t  indigent 

Xn this prosecution for driving under the influence of intoxicating 
liquor, the trial court did not err in the admission of statements made by 
defendant to the arresting officer after his arrest, notwithstanding the 
officer failed to warn defendaut that he had the right to a court-appointed 
lawyer if he could not afford to hire one, where defendant was an edu- 
cated schoolteacher who was not an indigent and who made no incrim- 
inating statements, but a t  all times denied that he was under the in- 
fluence of intoxicating beverages. 

APPEAL by defendant from Clark, J., 9 June 1969 Session, ALA- 
MANCE County Superior Court. 

The defendant was tried on a warrant charging him with unlaw- 
fully and willfully driving a motor vehicle on one of the highways 
of the State while under the influence of intoxicating liquors. To 
this charge the defendant entered a plea of not guilty. 

The defendant was first tried in the District Court where he was 
found guilty and given a 90-day sentence suspended upon condition 
that  he pay a fine of $100 and the court costs. The defendant ap- 
pealed from this judgment to the Superior Court where he was tried 
de novo. From a jury verdict of guilty and judgment thereon, the 
defendant appealed to this court. 

The evidence on behalf of the State tended to show that on 24 
December 1968 about 3:00 o'clock P.M. North Carolina State High- 
way Patrolman Charlie Oakley observed the defendant driving in 
a northerly direction on Interstate Highway 85 going toward Dur- 
ham. The defendant was driving a Pontiac automobile a t  a speed 
of approximately 50 miles per hour. The patrolman noticed the auto- 
mobile weaving in the highway, that  is he was weaving to the left 
of the center line and then back to the right line a t  the shoulder of 
the road. The patrolman observed this happening several times and 
thereupon stopped the defendant by sounding the siren, and the de- 
fendant pulled over and stopped. The patrolman asked him to get 
out of the vehicle, and when he attempted to do so, the patrolman 
observed that  he got out with difficulty, and when he tried to walk, 
he staggered; and the patrolman smelled the odor of alcohol on him. 
The defendant talked thick-tongued and motioned with his hands 
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very much, and the odor of alcohol was very strong on his breath. 
The patrolman placed the defendant under arrest and carried the 
defendant in the patrol car to the patrol barracks on Interstate No. 
85. At the time the patrolman was in his uniform. He testified that: 

"I told Mr. King going on in to the patrol barracks that he had 
the right to remain silent, he had the right to make no state- 
ment, anything that he said could be used for or against him in 
Court, and he had the right to have an attorney." 

The trial court conducted a voir dire examination in the absence 
of the jury. On the voir dire examination the patrolman testified 
that after he arrested the defendant, the trip to the patrol barracks 
took about 10 or 15 minutes. It was during this trip that the patrol- 
man advised the defendant that he had the right to remain silent. 
The defendant advised the patrolman that he knew what his rights 
were. The defendant stated that he was a schoolteacher and that 
the automobile, which was a late model Pontiac, belonged to him. 

The defendant also testified on the voir dire examinat,ion. It was 
brought out that he was 41 years of age, taught school a t  a junior 
high school in the Greensboro City School System and, in addition 
to that, operated a restaurant business known as "King's Barbecue" 
in Greensboro. The defendant has a B.S. degree from A & T College 
and has done work on his Master's degree a t  A & T College and a t  
the University of North Carolina. The defendant testified that he 
was not an indigent and made no contention that he did not have 
ample funds with which to employ counsel. 

After the voir dire examination the Court entered the following 
order: 

"The Court finds the following facts: That the defendant was 
arrested on Interstate Highway 85 near Graham, North Car- 
olina, about 3:10 P.M. on the 24th day of December, 1968. 
That a t  the scene the defendant was advised that he was under 
arrest on the charge of driving under the influence of intoxicat- 
ing liquor, and was driven by Trooper Oakley to the Patrol 
Barracks, a drive taking about ten minutes, and during said 
time he advised the defendant of his constitutional rights as re- 
quired by the United States Supreme Court under the Miranda 
decision, except that said officer did not advise the defendant 
that he had the right to a court appointed lawyer if he could 
not afford to hire one, and the Court further finds that  the de- 
fendant is a graduate of A & T College and is now working on 
his Master's degree a t  the University of North Carolina, Greens- 
boro, that he was employed as a school teacher by the Greens- 
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boro City Schools and that he was the operator of King's Bar- 
becue, a restaurant in Greensboro, and that the defendant has 
not contended that  he was an indigent and has stated to the 
Court that he was not an indigent. That soon after arriving a t  
the Patrol Barracks the defendant was asked questions and 
answered the questions and that a t  no time was the defendant 
either threatened nor was any promise made to force him to 
answer the questions by Trooper Oakley. 

The Court concludes that his statements of admission were 
freely, voluntarily, knowingly and intelligently made." 

Thereafter the Court permitted the State to introduce in evidence 
the questions that had been asked the defendant and his answers 
thereto. 

The questions and answers which were admitted in evidence 
comprised a routine form questionnaire eliciting such information 
as where the defendant was going, where he had started, what his 
occupation was, what, if anything, he had had to drink, whether he 
was ill and taking any medicine and other questions pertaining to 
his physical condition. The answers indicated that the defendant 
was under no physical handicaps; that his occupation was a teacher; 
that he had had a drink of Johnny Walker a t  2:00 o'clock P.M. a t  
his home and that he was not under the influence of any alcoholic 
beverage. 

North Carolina State Highway Patrolman R. D. Woodruff ad- 
ministered a breathalyzer test to the defendant a t  3:34 P.M. on 24 
December 1968. The test reading was .23 of 1% blood alcohol. 

Officer Woodruff had nothing to do with making the arrest of 
the defendant. He testified that he administered the test in accord- 
ance with the rules laid down by the State Board of Health. H e  
further testified that he had been trained as a breathalyzer machine 
operator and had attended a school conducted by the Department 
of Community Colleges, Guilford Technical Institute, and that  a t  
that  school received 68 hours of instruction for the breathalyzer 
machine; that subsequently he had been licensed by the North 
Carolina State Board of Health to administer the test, and a copy 
of the license given to him was introduced in evidence as an exhibit, 
and i t  indicated that  such license was in full force and effect a t  the 
time the test was administered. 

The defendant offered testimony tending to show that on the day 
in question his activities had been perfectly normal and he gave a 
detailed description of what he had done during the day including 
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about 2:00 o'clock having a drink in a &ounce cup of 60% water 
and 40% alcohol. He described his driving as perfectly normal, and 
his testimony refuted the testimony of the State tending to show that 
he was in any way under the influence of any intoxicating beverage 
on the occasion in question. He also offered testimony from various 
witnesses who testified as to the good character of the defendant. 

Attorney General Robert Morgan and Staff Attorney T. Buie 
Costen for the State. 

Hampton, Comer and Harrelson by Wallace C. Harrelson for 
defendant appellant. 

The defendant makes four contentions wherein error was com- 
mitted in the trial. 

[I] The defendant contends that his motion for judgment as of 
nonsuit should have been sustained for that there was insufficient 
competent evidence to sustain a conviction, There is no merit in 
this contention. The evidence on behalf of the State when considered 
in the light most favorable to the State was ample and sufficient to 
sustain a conviction. There was raised a dispute of facts for the 
jury, and the jury decided these against the defendant. 

[2] The defendant next contends that the trial court committed 
error in the charge to the jury in that the court expressed an opinion 
in violation of G.S. 1-180. There is no merit in this contention. The 
trial court correctly instructed the jury as to the pertinent law and 
applied the same to the evidence in order to give a satisfactory ex- 
planation. The trial judge gave the respective contentions of both 
the State and the defendant and in doing so clearly designated the 
same as contentions. The defendant a t  no time objected to the state- 
ment of such contentions a t  the time they were given by the trial 
judge. The following rule would be applicable: 

"There are in the record many exceptions lodged to the conten- 
tions by the State given in his Honor's charge and these excep- 
tions are preserved in the assignments of error, and some of 
them are set out in the appellant's brief, but in no instance did 
the defendant object to the statement of such contentions a t  
the time they were given, and objections thereto for the first 
time being made upon appeal in this Court would seem to be 
untenable." State v. Baldwin, 226 N.C. 295, 37 S.E. 2d 898 
(1946). 
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[3] The third contention of the defendant is to the effect that the 
trial court committed error in permitting the introduction in evi- 
dence of the results of the breathalyzer test. The defendant asserts 
that Officer Woodruff who gave the breathalyzer test to the defend- 
ant  was not shown to be a qualified person to give such test. The 
defendant relies upon the case of State v .  Mobley, 273 N.C. 471, 
160 S.E. 2d 334 (1968). The instant case is readily distinguishable 
from the Mobley case. I n  the Mobley case i t  was held that  the evi- 
dence was entirely too meager to show the qualifications of the per- 
son making the test. I n  the instant case the evidence reveals that 
Officer Woodruff had received 68 hours of instruction for the breath- 
alyzer machine and that he was licensed by the North Carolina 
State Board of Health to administer the test, and a copy of the license 
to do so was introduced in evidence. The relevant statute provides: 

". . . The State Board of Health is authorized to approve 
satisfactory techniques or methods, to ascertain the qualifica- 
tions and competence of individuals to conduct such analyses, 
and to issue permits which shall be subject to termination or 
revocation a t  the discretion of the State Board of Health. 
. . ." G.S. 20-139.1(b). 

[4] We are of the opinion that a person holding a valid permit 
issued by the State Board of Health is qualified to administer a 
breathalyzer test. When such permit is introduced in evidence, the 
permittee is competent to testify as to the results of the test. 

[5] The fourth contention made by the defendant is that there 
was error in admitting the testimony of the arresting Officer, Oakley, 
when the defendant had not been sufficiently warned and advised 
as to his constitutional rights to remain si!ent. The defendant relies 
upon the case of State v. Thorpe, 274 N.C. 457, 164 S.E. 2d 171 
(1968). The Thorpe case is readily distinguishable from the instant 
case. 

I n  the Thorpe case the defendant was a "dull, retarded, unedu- 
cated indigent" 20 years of age who had not even completed the 
third grade in school. As a result of questioning the defendant, many 
incriminating statements were procured by the officers. I n  the instant 
case the defendant was an educated schoolteacher who was not an 
indigent and who made no incriminating statements, but to the con- 
trary a t  all times denied that he was under the influence of any in- 
toxicating beverages. Before admitting any statements of the de- 
fendant in the instant case the trial judge conducted a voir dire 
examination and entered an order finding the facts based upon com- 
petent evidence, and the findings made by the trial judge supported 
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his conclusion that the statements made by the defendant were 
"freely, voluntarily, knowingly and intelligently made." 

We think the statements made by the defendant to Officer Oak- 
ley were competent. State v. Gray, 268 N.C. 69, 150 S.E. 2d 1 (1966). 

The defendant had a fair and impartial trial free from any prej- 
udicial error in law. The jury as the trier of the facts found the facts 
to be contrary to the contentions of the defendant. We find in law 

No error. 

PARKER and GRAHAM, JJ., concur. 

LUCILLE CLEMMOYS v. LIFE INSURANCE COMPANY O F  GEORGIA 
No. 69.530437 

(Filed 17 December 1969) 

1. Trial § 29- voluntary nonsuit a s  a matter  of r igh t  
When the defendant has asserted no counterclaim and demanded no 

affirmative relief, the plaintiff may take a voluntary nonsuit as  a matter 
of right a t  any time before the verdict is accepted and made known. 

2. Trial  § 29- voluntary nonsuit as a mat te r  of r igh t  - timeliness 
of motion - verdict 

Plaintiff is entitled to a judgment of voluntary nonsuit as a matter of 
right, where his motion for nonsuit was made after the jury's verdict had 
been delivered to the trial judge and found by him to be determinative 
of the issues, but before the contents of the verdict had been made 
known to any person other than the members of the jury and the trial 
judge. 

APPEAL by defendant from Peel, J., 12 May 1969 Civil Session 
of NEW HANOVER Superior Court. 

Plaintiff sued to recover compensatory and punitive damages 
from the defendant for an assault which plaintiff alleged had been 
made upon her by Morris Weeks, an agent of the defendant, while 
at  her home for the purpose of collecting an insurance premium. On 
a previous appeal of this case, an order of the superior court sus- 
taining demurrer to the complaint was reversed. Clemmons v. In- 
surance Co., 274 N.C. 416, 163 S.E. 2d 761. The case then came on 
for trial in the superior court, when both plaintiff and defendant 
offered evidence. The case was submitted to the jury on the follow- 
ing issues: 
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FIRST: Was the plaintiff, Lucille Clemmons, assaulted by 
Morris Weeks as alleged in the complaint? 

ANSWER: 

SECOND: If so, a t  the time of said assault was Morris Weeks 
acting as the agent or employee of the defendant, Life Insurance 
Company of Georgia, and acting within the scope and course of 
his employment with said defendant? 

ANSWER: 

THIRD: What amount, if any, is the plaintiff entitled to re- 
cover of the defendant, Life Insurance Company of Georgia, as  
compensation for her injuries and damages as alleged in the com- 
plaint? 

ANSWER: 

FOURTH: What amount, if any, is the plaintiff entitled to re- 
cover of the defendant, Life Insurance Company of Georgia, as 
punitive damages? 

ANSWER: 

After the jury retired to consider its verdict, the court took a 
ten-minute recess. During the recess, the deputy sheriff who was 
acting as bailiff advised the court that the jury wanted to come in, 
whereupon the court instructed the deputy to tell the jury to wait 
until the recess was over. Before the jury returned to the box, coun- 
sel for plaintiff asked the court whether the jury had arrived a t  a 
verdict. The court stated that its recollection was that the deputy 
sheriff said the jury wanted to come in. As the jurors were returning 
to  the box, the deputy brought the issues into the courtroom and 
handed them to the judge. The court looked a t  the issues, saw that 
Che answer to issue No. 1 was "No," and that the other issues were 
not answered. The court found that such an answer was determina- 
tive of the issues, but made no statement. As the court was handing 
the issues to the clerk and before any announcement was made, and 
before any person other than the judge and jury knew the verdict, 
counsel for plaintiff stated in open court, "Plaintiff takes a voluntary 
nonsuit." The court a t  first denied plaintiff's motion for voluntary 
nonsuit and ordered the clerk to proceed with the taking of the 
verdict. The deputy clerk then took t,he verdict as follows: 

DEPUTY CLERK: "Ladies and Gentlemen of the jury, 
please stand. Ladies and Gentlemen, you have all agreed, and 
your answer to first issue, 'No,' so say you all?" 

JURORS: "Yes." 
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The court thereafter reconsidered the matter and declined to sign 
judgrncnt on the verdict as tendered by defendant, and instead en- 
tered judgment of nonsuit. Defendant appeals, the only assignment 
of error being to the court's action in refusing to sign judgment on 
the verdict as tendered by defendant and in signing judgment of 
nonsuit as submitted by plaintiff. 

W.  G. Smith and Jerry L.  Spivey, for plaintiff appellee. 

Marshall & Williams, by  Lonnie R. Williams, for defendant ap- 
pellant. 

It is a generally recognized principle of English-American law 
that a plaintiff is not bound to prosecute his action to a finish merely 
because he has begun it, but may, up to some point in the litigation, 
abandon his act,ion without losing his right to come back on another 
day. The sole question presented by this appeal is whether plain- 
tiff's voluntary nonsuit in this case was taken in apt time to entitle 
him to judgment of nonsuit as  a mattcr of right. 

[I] While under the practice in a number of jurisdictions a plain- 
tiff may no longer take a voluntary nonsuit after the jury has re- 
tired to consider their verdict, 27 C.J.S., Dismissal and Nonsuit, § 
20, p. 344, North Carolina has continued up until the present time 
to follow the comnlon-law rule which permitted the plaintiff to take 
a nonsuit a t  any time before the verdict. "When the defendant has 
asserted no counterclaim and demanded no affirmative relief, the 
plaintiff may take a voluntary nonsuit as a matter of right a t  any 
time bcforc the verdict." Mitchell v .  Jones, 272 N.C. 499, 158 S.E. 
2d 706. We note that this rule of practice has been changed by the 
adoption of our new Rules of Civil Proccdure. Rule 41 (a)  (I) (i),  as 
rewritten by Chap. 895 of the 1969 Session Laws, provides that an 
action or any claim therein may be dismissed by the plaintiff with- 
out an order of court "by filing a notice of dismissal at  any time be- 
fore the plaintiff rests his case." (Emphasis added.) The new rules, 
however, will not become effectivc until 1 .January 1970, and dispo- 
sition of the present appeal must be controlled by the existing prac- 
tice in this State. 

"The rule is uniformly observed in this State that a plaintiff, in 
an ordinary civil action, against whom no counterclaim is asserted 
and no affirmative relief is demanded, may as a matter of right, take 
a voluntary nonsuit and get out of court a t  any time before verdict, 
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and his action in so doing is not reviewable, and i t  is error for the 
court to refuse to permit him to take the voluntary nonsuit." In- 
surance Co. v. Walton, 256 N.C. 345, 123 S.E. 2d 780. In that case 
the jury had returned to the courtroom to render its verdict, and 
while the deputy sheriff was on the way to the judge's bench to de- 
liver the issues to the judge, plaintiff's attorney arose and moved to 
be permitted to take a voluntary nonsuit. The trial judge a t  first 
refused the motion and took the verdict, which was rendered against 
the plaintiff. Subsequently the trial court allowed the motion of 
plaintiff for voluntary nonsuit, and on appeal the Supreme Court 
affirmed, holding that  the plaintiff had acted in apt time to with- 
draw his suit and had a right to do so. In  arriving a t  this decision, 
the opinion of the Supreme Court written by Moore, J., cited G.S. 
1-224 which provides: "In actions where a verdict passes against the 
plaintiff, judgment shall be entered against him." (Emphasis added.) 
The opinion also laid stress upon the language which had been ern- 
ployed by Chief Justice Pearson in the early case of Graham v. 
Tate,  77 N.C. 120, quoting from the decision in that case as fol- 
lows: "A plaintiff can a t  any time before verdict withdraw his suit, 
or, as it is termed, 'take a nonsuit'. . . . (A)ccording to the course 
of the court, the plaintiff is a t  liberty to take a nonsuit by announc- 
ing his purpose to absent himself even after the judge has charged 
the jury and their verdict is made up;  provided he does so before 
the verdict is made known." (Emphasis theirs.) 

I n  discussing the Xorth Carolina practice as affected by G.S. 
1-224 and by the decision in Graham v. I'ate, supra, Justice Moore 
in Insurance Co. v. Walton, supra, said: 

"We conclude that a verdict 'passes,' when i t  has been ac- 
cepted by the trial judge for record. And a plaintiff may take 
a voluntary nonsuit a t  any time before the verdict is accepted 
and before it is 'made known.' -4 verdict is accepted by the 
judge when he has inspected it  and finds, or should as a matter 
of law find, that  i t  is determinative of the issues involved. A 
verdict is 'made known' when its contents have been seen or 
heard by any person or persons other than the jury serving on 
the case, the trial judge, and a court official or court officials 
acting in the presence of the judge and under his direction with 
respect to the verdict." 

[2] In  the case before us, plaintiff's motion for nonsuit was made 
after the jury's verdict had been delivered to and inspected by the 
trial judge and after lie had found that i t  was determinative of the 
issues involved in this case. However, the verdict had not yet been 
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"made known," in the sense defined in the Walton case. We note that 
the language employed by the Supreme Court in laying down the 
timeliness rule in Walton was expressly that "a plaintiff may take a 
voluntary nonsuit a t  any time before the verdict is accepted and 
before it is 'made known.' " (Emphasis added.) The court did not 
say that a plaintiff may take a voluntary nonsuit a t  any time before 
the verdict is either accepted or made known. Under the language 
employed by the Supreme Court, plaint,iff's right to take a voluntary 
nonsuit did not expire until both events had occurred. Therefore, 
plaintiff's motion for voluntary nonsuit in the present case was made 
in apt time and the decision of the superior court so holding is 

Affirmed. 

CAMPBELL and GRAHAM, JJ., concur. 

STATE OF NORTH CAROLINA v. WALTER JONES 
No. 692SC378 

(Filed 17 December 1969) 

1. Criminal Law 8 1 6 6  refusai to nonsuit - assignment of error - 
evidence offered by defendant 

Where defendant offers evidence in his own behalf, his assignment of 
error must be directed to the court's refusal to grant his motion for com- 
pulsory nonsuit a t  the close of all the evidence. G.S. 15-173. 

2. Homicide § 14- presumptions from killing with deadly weapon 
When the killing with a deadly weapon is admitted or established, pre- 

sumptions arise (1) that the killing was unlawful, and (2) that it  was 
done with malice; and an unlawful killing with malice is murder in the 
second degree. 

3. Homicide §§ 4, 5-- specific intent to kill- second degree murder 
A specific intent to kill, while a necessary constituent of the elements 

of premeditation and deliberation in first degree murder, is not an ele- 
ment of second degree murder. 

4. Homicide 9 14- intentional use of deadly weapon - presumptions 
The intentional use of a deadly weapon, when death proximately r e  

sults from such use, gives rise to the presumptions of unlawfulness and 
malice. I 8 

5. Homicide § 21- second degree murder - sufficiency of evidence - 
physical facts - accidental death 

In  this prosecution for second degree murder, the physical facts as dis- 
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closed by defendant's evidence did not clearly establish an accidental 
shooting, and the case was properly submitted to the jury where the 
State's evidence tended to show that defendant intended to shoot a third 
person but mistakenly shot and Billed the deceased. 

6. Criminal Law § 76- incdpatory statements - Illiraada warnings 
-necessity for voir dire - failure to object 

In this prosecution for second degree murder, the trial court did not 
err in allowing the arresting ofieer to testify as to inculpatory statements 
allegedly made to him by defendact ~vithout requiring the State to show 
that the Aiiranda warnings were giren and that defendant freely, volun- 
tarily and understandingly made the statements, where defendant did not 
object to the officer's testimony or in any nay  indicate that he desired a n  
examination of the officer and findings by the court. 

7. Criminal Law 5 11% submission of lesser degrees of crime charged 

Where there is evidence of defendant's guilt of a lesser degree of the 
crime charged in the indictment, the court must submit to the jury the 
issue of defendant's guilt of such lesser included offense, and the error of 
failure to submit such issne is not cured by a verdict convicting defend 
ant of the offense as charged. 

8. Homicide 5 30- second degree murder - failure to submit issue of 
manslaughter 

In this prosecution for second degree murder, the trial court did not 
err in failing to submit to the jury the question of defendant's guilt of 
the lesser included oflense of manslaughter. 

9. Homicide % intent to kill another - mistaken killing of deceased 
If defendant intended to assault a third person with a deadly weapon, 

but by mistake assaulted deceased with a deadly weapon, thereby prosl- 
mately causing his death, the presumptions would arise that the killing 
was unlawful and with malice, and defendant's guilt is the same as though 
he had Billed the third person. 

APPEAL by defendant from Fountain, J., 28 April 1969 Session, 
WASHINGTOE Superior Court. 

Defendant was charged in a bill of indictment, proper in form, 
with the felony of murder. Upon the case being called for trial the 
solicitor announced tha t  the State would not seek a conviction of 
murder in the first degree, but would seek a verdict of guilty of 
murder in the second degree or any lesser included offense. Defend- 
a n t  entered a plea of not guilty. 

The State offered evidence which tended to show the following: 
On 19 January 1969 defendant's wife and children had gone to the 
home of William and Juanita Haminie on West Water Street in 
the Town of Plymouth. The Hammie home was about three houses 
from defendant's home. The deceased, Jethroe Bonner, one William 
"Buddy" Boyd, and several other persons were also visiting in the 
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Hammie home. The deceased, Jethroe Bonner, lived next door to the  
Hammies. Jethroe Bonner left the Hamrnie house shortly before 
midnight to go to his home and about fifteen niinutes later a shot 
was heard outside the Hammie house. When the light on the Hammie 
front porch was turned on, Jethroe Bonner was lying on thc ground 
gasping for breath and defendant was "standing over him" with a 
shotgun in his hand. Defendant stated, "I shot the wrong man." The  
next day defendant told the arresting officer tha t  he did not have 
anything against Jethroe Bonner and tha t  he did not intend to shoot 
him, that  he just made a mistake. He  told the arresting officer that  
he had intended to shoot "Buddy" Boyd, but tha t  lie shot the wrong 
man. He  further told the officer that he was standing about fifteen 
feet from Jethroe Bonner when the gun fired. Jethroe Bonner was 
dead upon arrival a t  the hospital. The cause of death was a wound 
in the chest from the load of one shotgun shell. 

Defendant offered evidence which tended to show the following: 
"Buddy" Boyd had been "running around" with defendant's wife, 
and on several occasions had engaged in altercations with defendant. 
On the night in question, 19 January 1969, defendant went to the 
home of William and Juanita Hammie shortly before midnight t o  
get his wife and children to come home. "Buddy" Boyd, who was 
also visiting a t  the Hamn~ie  residence, came out of the house and 
slapped defendant. A brief fight ensued. "Buddy" Boyd told defend- 
ant:  "That's all right, you got me now but I will get something. 1'11 
come back, I 'm goicg to finish you off." Defendant then left the  
Hammie house and returned to his own home where he secured his 
shotgun. He  obtained the shotgun to protect himself from ('Buddy" 
Boyd. He  then started back to the Hammie house to get his wife 
and children. As he walked along with the shotgun under his arm 
he did not see anyone. Jethroe Bonner suddenly grabbed the barre1 
of the shotgun, snatched the gun from under defendant's arm and i t  
fired, the load from the shell striking Jethroe in the chest. Defendant 
did not see Jethroe Bonner until after he snatched the gun. 

From a verdict of guilty of murder in the second degree, and 
from judgment of imprisonment, defendant appealed. 

Robert Morgan, Attorney General, by Richard N.  League, Sta,f 
Attorney, for the State. 

W .  L. Whitley for defendant. 

BROCK, J. 

[S] Defendant assigns as error the refusal of the trial judge to  
allow his motion for nonsuit renewed a t  the close of all the evidence. 
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Defendant strenuously argues that the physical facts as disclosed 
by  defendant's evidence clearly establish that  the shooting was ac- 
cidental, that  Jethroe Bonner himself caused the shotgun to fire when 
he snatched it  by the barrel. He argues that  the size of the wound 
and the lack of profuse bleeding clearly indicates that  the shot was 
fired a t  close range, and that this physical fact shows that  Bonner 
pulled the barrel to his own chest as defendant testified. However, 
defendant overlooks the fact that there is absolutely no evidence in 
this record to indicate the size of the wound, and no positive evidence 
of the amount of bleeding. Nevertheless, even if the shot was fired a t  
close range, such a physical fact would also be consistent with the 
State'$ evidence that the defendant intended to shoot "Buddy" Boyd, 
but that he shot the wrong man. Defendant himself testified that  i t  
was extremely dark that  night and this testimony would tend to ex- 
plain a misidentification of an intended victim. 

[I] I t  is true that defendant's evidence to some extent contradicts 
t ha t  of the State, but this conflict was for the jury, not the Court, to 
resolve. Where defendant offers evidence in his own behalf, his as- 
signment of error must be directed to the Court's refusal to grant 
his motion for compulsory nonsuit at  the close of all the evidence. 
G.S. 15-173; State v. Cotten, 2 N.C. App. 305, 163 S.E. 2d 100. And 
all of the evidence actually admitted, whether competent or incom- 
petent, including that  offered by defendant, if any, which is favor- 
able to the State, must be taken into account and so considered by 
the Court in ruling upon a motion for nonsuit. State v. Walls, 4 
N.C. App. 661, 167 S.E. 2d 547. 

Defendant further argues that the State failed to  offer evidence 
that  defendant intentionally killed the deceased; he relies heavily 
upon State v. Gregorv, 203 N.C. 528, 166 S.E. 387. The holding in 
Gregory has been amplified as follows: "In X, v. Gregory (citation) 
where the defense was that  an accidental discharge of the shotgun 
caused the death of the deceased, i t  was stated that the presumptions 
arise only when there is an intentional killing with a deadly weapon; 
and since the Gregory case i t  has been often stated that  these pre- 
sumptions arise only when there is an intentional killing with a 
deadly weapon. But the expression, intentional killing, is not used 
in the sense that  a specific intent to kill must be admitted or estab- 
lished. The sense of the expression is that the presumptions arise 
when the defendant intentionally assaults another with a deadly 
weapon and thereby proximately causes the death of the person as- 
saulted. (Citations)" State v. Gordon, 241 N.C. 356, 85 S.E. 2d 322. 

[2-51 When the killing with a deadly weapon is admitted or 
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established, two presumptions arise: (1) that the killing was un- 
lawful; (2) that i t  was done with malice; and an unlawful killing 
with malice is murder in the second degree. State v. Foust, 258 N.C. 
453, 128 S.E. 2d 889; State v. Gordon, supya. A specific intent to kill, 
while a necessary constituent of the elements of premeditation and 
deliberation in first degree murder, is not an element of second de- 
gree murder. State v. Meadows, 272 N.C. 327, 158 S.E. 2d 638; State 
v. Gordon, supra. The intentional use of a deadly weapon, when 
death proximately results from such use, gives rise to the presump- 
tions. Xtate v. Gordon, supra. When considered in the light of the 
foregoing principles, and viewing t'he evidence in the light most fa- 
vorable to the State, giving to the State the benefit of every reason- 
able inference that  may be drawn, as must be done in passing upon 
a motion for nonsuit, State v. Adams, 2 N.C. App. 282, 163 S.E. 2d 
1, we hold that  the State's evidence was sufficient to require sub- 
mitt'ing the case to the jury. 

[S] Defendant argues that he is entitled to a new trial because 
of error in allowing the arresting officer to testify as to inculpatory 
statements allegedly made to him by defendant without requiring 
a showing by the State that all of the MirancFa warnings were given 
and that  defendant freely, voluntarily and understandingly made 
the statements. Defendant did not object to the officer's testimony; 
nor did he in any way indicate that  he desired an examination of 
the officer and findings by the trial judge upon the question. De- 
fendant was content to allow the officer to relate his statements, and 
he cannot raise this objection for the first time on appeal. State v. 
Vickers, 274 N.C. 311, 163 S.E. 2d 481. We note also that  William 
Hammie, as a witness for the State, testified, without objection, tha t  
defendant told him a t  the scene, "I shot the wrong man." 

[7, 81 Defendant assigns as error that  the trial judge refused t o  
submit to the jury the question of defendant's guilt of the lesser in- 
cluded offense of manslaughter. "Upon the trial of any indictment 
the prisoner may be convicted of the crime charged therein or of a 
less degree of the same crime: . . ." G.S. 15-170. Where there i s  
evidence of defendant's guilt of a lesser degree of the crime charged 
in the indictment, the court must submit to the jury the issue of de- 
fendant's guilt of such lesser included offense, and the error of failure 
to submit such issue to the jury is not cured by a verdict convicting 
defendant of the offense as charged. State v. Moore, 275 N.C. 198, 
166 S.E. 2d 652. However, the necessity for submitting to the jury 
the issue of defendant's guilt of a lesser included offense arises when 
and only when there is evidence from which the jury could find tha t  
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such included crime of lesser degree n7as committed. The presence 
of such evidence is the determinative factor. State v. Jones, 264 N.C. 
134, 141 S.E. 2d 27; State v. Williams, 2 N.C. App. 194, 162 S.E. 2d 
688. In this case there is no evidence that requires submitting to  
the jury the issue of his guilt of voluntary manslaughter. Also, 
there is no evidence of culpable negligence in his handling of the 
shotgun, and therefore the issue of his guilt of involuntary man- 
slaughter does not arise. Upon the evidence in this case we hold that  
the trial judge was correct in refusing to submit an issue of man- 
slaughter to the jury. 

Defendant assigns as error several portions of the trial judge's 
instructions to the jury. We have considered the instructions in their 
entirety, and when read contextually, as must be done, we perceive 
no error prejudicial to defendant. 

[9] If defendant intended to assault "Buddy" Boyd with a deadly 
weapon, but by mistake assaulted Jethroe Bonner with a deadly 
weapon, thereby proximately causing Bonner's death, the presump- 
tions mould arise that  the killing was unlawful and that i t  was done 
with malice; and defendant's guilt is the same as though he had 
killed "Buddy" Boyd. See State v. Heller, 231 N.C. 67, 55 S.E. 2d 
800; State v. Burney, 215 N.C. 598, 3 S.E. 2d 24. 

Defendant strongly contended, and his evidence tended to show, 
that  Jethroe Bonner caused his own death by snatching the barrel 
of the gun to his chest and causing it to fire the fatal shot. Under 
proper instructions from the Court the jury considered defendant's 
contention of an accidental shooting, but they resolved the conflict 
in the evidence against defendant. I n  our opinion the evidence sup- 
ports the verdict and the verdict supports the judgment. 

No error. 

BRITT and VAUGHN, JJ., concur. 

RUBY GRdVES v. CHARLES M. HARRINGTON A m  C. XI. HARRINGTOX, 
JR.,  TRADIXG AND DOIXG BUSINESS AS HYMAN SUPPLY COMPANY 

KO. 695SC541 

(Filed 17 December 1969) 

1. Negligence 5 3 6  nonsuit for contributory negligence - sufficiency 
of evidence 

In  this action for personal injuries sustained by plaintiff when her face 
struck pipe protruding from defendants' truck as  she left her place of 
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employment, plaintiff's evidence did not disclose contributory negligence 
on her part as  a matter of law but presented jury questions as to whether 
she was contributorily negligent in failing to see the pipe, in walking 
down the pedestrian ramp nnder the circumstances disclosed by the evi- 
dence, and in momentarily turning her head when a co-employee called to 
her to "watch out." 

2. Customs and  Usages; Negligence § 27- warning flag - customs 
In this action for personal injuries sustained by plaintiff when her face 

struck pipe protruding from defendants' truck as she left her place of 
employment, the trial court did not err in the admission of testimony 
concerning the absence of a red flag on the end of defendants' load of 
pipe and in the admission of testimony concerning the custom of parking 
trucks a t  the plant of plaintiff's employer. 

3. Appeal a n d  E r r o r  § 43- sbamloninent of assignments of error 
Assignments of error not discussed in the brief are  deemed abandoned. 

4. Damages 5s 3, 13- evidence of medical t reatment  - failure t o  
show proximate cause 

In  this action for personal injuries sustained by plaintiff when her face 
struck pipe protruding from defendants' truck as she mas leaving her place 
of employment, the trial conrt erred in the admission of testimony by 
plaintiff as to medical treatment she receired over a year after the com- 
plaint in this action mas filed, and of expense and loss of time from work 
by reason of such treatment, where no connection was shown betlreen 
the accident in question and the necessity for such treatment, and there 
were no facts in evidence from which a layman of average intelligence 
would know what caused the necessity for such treatment. 

APPEAL by defendants from Bone, E.J., 28 April 1969 Session, 
NEW HAXOVER Superior Court. 

Plaintiff brings this action to recover damages for personal in- 
juries allegedly caused by the negligence of defendants. 

Plaintiff's evidence tended to show the following: On 16 March 
1966 plaintiff was employed by Garver Manufacturing Company in 
the City of Wilmington, Korth Carolina. At about 2:45 p.m. of that 
day plaintiff, along with other employees of Garver, completed her 
work and was leaving her place of employment to go home. The 
usual and customary route for employees of Garver from the build- 
ing to the parking lot was by a door a t  the back of the, building, 
down a ramp, and into the parking lot. The ramp provided for em- 
ployees of Garver was for pedestrian traffic only; a ramp for load- 
ing and unloading trucks was separately constructed for ingress and 
egress through a different door a t  the back of the building. 

On 16 March 1966, shortly before 2:45 p.m., defendants' driver 
was delivering a load of six or eight pieces of 3/4 inch galvanized 
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pipe, twenty-one feet in length. The pipe was a "silverish gray" color 
and protruded six to eight feet beyond the rear end of defendants' 
truck. Defendants' driver backed the truck up to the lower end of 
the pedestrian ramp so that the pipe extended six to eight feet over 
the ramp a t  a height of about five and one-half feet above the lower 
end of the pedestrian ramp. The pipe did not protrude the full width 
of the ramp. When defendants' driver parked the truck in this po- 
sition, Mr. Rivenbark, the safety coordinator for Garver Manufac- 
turing Company, told him he had parked a t  the wrong place; that  
"he needed to move his truck because his pipe sticking over there 
mas dangerous with no warning flag on i t  and someone was liable to 
get hurt." Without moving the truck, defendants' driver went on 
into the building to get the receiving clerk to accept delivery. 

While defendants' driver was still in the building, plaintiff and 
several other employees of Garver left the building to go home. The 
sun was shining brightly and vision was difficult for a few minutes 
after coming out of the artificially lighted building. Two of plain- 
tiff's co-workers, who were slightly ahead of plaintiff, did not see the 
protruding pipe until they were beside it. Plaintiff was walking to 
the right of one of her co-workers, Mrs. Mat thew,  and when Mrs. 
Matthews came abreast of the pipe she saw it  and called to plaintiff 
to ('watch out." Just  as Mrs. Matthews called out, plaintiff looked 
towards Mrs. Matthews and immediately plaintiff's face struck the 
protruding pipe. Plaintiff did not see the pipe until after her face 
struck it. As a result of striking the pipe plaintiff suffered a frac- 
ture of her nose and a fracture of her jaw for which she was hos- 
pitalized. 

Plaintiff's evidence further tended to show loss of time from 
work, medical expenses, pain and suffering, and some present injury. 

Defendants' evidence tended to show the following: On the day 
in question defendants' driver was delivering to Garver Manufac- 
turing Company three twenty-one foot lengths of black galvanized 
pipe. Defendants' driver did not back the truck up to the pe- 
destrian ramp; he parked the truck parallel with the loading ramp 
and none of the pipe was protruding over the pedestrian ramp. No 
one said anything to him about the way he parked the truck. 

From a jury verdict in favor of plaintiff, and judgment entered 
thereon, defendants appealed. 

Aaron Goldberg and Herbert P. Scott, by Aaron Goldberg, for 
plaintiff. 

Poisson & Barnhill, by M. V. Barnhill, Jr., for defendants. 
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111 Defendants assign as error the refusal of the trial judge to 
grant defendants' motion for judgment of involuntary nonsuit. De- 
fendants contend that plaintiff's evidence discloses that she was con- 
tributorily negligent as a matter of law. We do not agree. 

Whether, under the circumstances as disclosed by the evidence, 
plaintiff, in the exercise of tnat  degree of care which a reasonably 
prudent person would exercise for his own safety, could or should 
have seen the pipe was a question for jury determination under 
proper instructions from the Court. It was likewise for jury de- 
termination whether plaintiff exercised due care for her own safety 
in walking down the pedestrian ramp under the circun~stances dis- 
closed by the evidence. And further, it was a question for jury de- 
termination whether plaintiff acted as a reasonable snd prudent 
person in momentarily turning her head when Mrs. Matthews called 
out to her to "watch out." This assignment of error is overruled. 

[2] Defendants assign as errors (Assignments Nos. 1 and 2) that  
the trial court admitted testimony concerning the absence of a red 
flag on the end of defendants' load of pipe, and admitted testimony 
concerning the custom of parking trucks a t  the Garver Manufac- 
turing Company plant. These assignments of error are overruled. 

[3] Defendants' assignment of error No. 3 is not discussed in their 
brief and is therefore deemed abandoned. Rule 28, Rules of Practice 
in the Court of Appeals of North Carolina. 

B y  assignment of error No. 7, defendants contend the Court erred 
in its charge to the jury. Since there must be a new trial we do not, 
deem i t  necessary to discuss this assignment of error. 

[4] Defendants assign as error that the trial court allowed plain- 
tiff to testify concerning treatment a t  Duke University Medical 
Center in January 1968 without showing connection between the 16 
March 1966 accident and the necessity for the treatment received in 
1968. This assignment of error has merit. 

Plaintiff offered evidence, through her own testin~ony and that  
of the doctor, that  she was treated immediately after the accident 
by Dr. Hooper Johnson; that he hospitalized her for a fracture of 
her nose and a fracture of the middle third of her face. This fracture 
was demonstrated by observing motion when pressure was applied 
to her upper teeth; i t  mas treated by securing a wire from the back 
teeth onto the cheekbone on both the right and left side. The wires 
were removed on 22 April 1966; the doctor felt that  he got good re- 
sults; and he did not see plaintiff again until 20 January 1969. 
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Plaintiff further offered evidence, through her own testimony 
and that of the doctor, that she was examined by Dr. Robert A. 
Moore in November and December 1966. Dr. Moore detected some 
swelling and tenderness over the right cheek and the upper jaw, the 
right maxilla. 

Thereafter plaintiff was allowed, over objection, to testify that  
in December 1967 (approximately a year after her last visit to Dr. 
Moore) she saw a Dr. Dornian; where and for what is not dis- 
closed. Plaintiff offered no evidence from Dr. Dorman. Also, over 
objection, plaintiff was allowed to testify that  she was operated on 
a t  Duke University Medical Center in January 1968 (approximately 
twenty-two months after the accident, and over a year after the 
complaint was filed in this action). It is interesting to note that  
when plaintiff first mentioned Duke University Medical Center in 
her testimony, i t  was in reply to a question from her counsel as  
follows : 

"Q. Did you have some loss subsequent to that? 
"A. Yes, when I went to Duke. 
"OBJECTION. 
"MR. GOLDBERG: I am not contending for it." 

The only reasonable interpretation of counsel's reply to the ob- 
jection is that  plaintiff was not contending she was entitled to 
damages by reason of whatever treatment she received a t  Duke. 
Nevertheless, plaintiff was allowed to continue with testimony of 
expense and loss of time from work by reason of her treatment a t  
Duke. Plaintiff was allowed to testify, over objection, that a t  Duke: 
"They cut the ends of my jawbone off to relieve some of the pressure." 
There is not a scintilla of medical evidence to relate the necessity for 
such an operation to the March 1966 accident. I n  order for plaintiff 
to  be entitled to recover damages for the hospitalization a t  Duke 
University Medical Center, she must show that  the damages claimed 
were the natural and probable result of the negligence complained 
of. 3 Strong, N.C. Index 2d, Damages, $ 2, p. 165. There are no facts 
in evidence from which a layman of average intelligence would know 
what caused the necessity for the operation in January 1968, and 
the jury could only indulge in speculation as to why i t  was neces- 
sary to cut off the ends of plaintiff's jawbones. "Where 'a layman 
can have no well-founded knowledge and can do no more than in- 
dulge in mere speculation (as to the cause of a physical condition), 
there is no proper foundation for a finding by the trier without ex- 
pert medical testimony.' " Gillilcin v. Burbage, 263 N.C. 317, 139 
S.E. 2d 753. 



722 IN T H E  COURT OF APPEALS [ 6 

The admission of this testimony without proper connection and 
foundation constituted prejudicial error which entitles defendants 
to a 

New trial. 

BRITT and VAUGHI~, JJ., concur 

BRENDA ESTELLE FORD, MIROR BY HER NEXT FRIEIXD, JOHNNY FORD 
v. WILLIE LLOYD JONES AND MARY ARMSTRONG HUMPHREY 

AND 

FRANCES RASDALL FORD v. WILLIE LLOYD JONES ARD MARY 
ARMSTRONG HUMPHREY 

So. 696DC452 

(Filed 17 December 1969) 

1. Negligence 57- instructions on negligence - allegation and  proof 
Before a breach of law or duty may be submitted for jury determina- 

tion there must be both allegation and proof of such breach. 

2. Autonlobiles 5 90- accident case - instructions - careless and 
reckless driving 

In an action arising out of a collision beheen the automobiles of plain- 
tiff and defendant a t  an uncontrolled intersection, instruction as  to plain- 
tiff's careless and reckless driving in riolation of G.S. 20-140 was properly 
submitted to the jury, where the evidence tended to show that plaintiff 
was a considerable distance from the intersection when she saw defend- 
ant's car approaching from her left a t  a high rate of speed, that plaintiff 
continued toward the intersection a t  an excessive speed and failed to apply 
her brakes until it mas too late to avoid the collision, and that a t  the 
time of collision defendant had already entered the iutersection and had 
the right of way. 

3. Trial  3 33- instructions - applying s tatute  t o  t h e  evidence 
I t  is error for the trial court to read the provisions of a statute to 

the jury without giving an explanation thereof in connection with the 
evidence, where such explanation is necessary to inform the jury as  to 
the meaniug of the statute and as  to its bearing on the case. 

4. Automobiles 90- accident case - instructions - reckless driving 
Instructions on the issue of negligence which incorporate the provisions 

of the reckless driving statute, G.S. 20-140, without applying the statute 
to the evidence, held prejudicial. 

APPEAL from Tillery, District Judge, April 1969 Civil Session, 
NEW HANOVER District Court. 
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These are civil actions arising from a col!ision between an auto- 
mobile owned by plaintiff Frances Randall Ford and operated by 
her daughter, the minor plaintiff Brenda Estelle Ford, and an auto- 
mobile owned by defendant Mary Armstrong Humphrey and op- 
erated by defendant Willie Lloyd Jones. The minor plaintiff's suit 
sought to recover damages for her personal injuries and her mother's 
suit was for damages to  her automobile. Defendants answered in 
both cases denying agency and negligence. In  the minor plaintiff's 
case defendant Jones counterclaimed to recover for his personal in- 
juries and the defendant Humphrey counterclaimed for damages to 
her automobile. The cases were consolidated for trial. 

The accident occurred a t  approximately 9:30 p.n~.,  20 August 
1967, in an uncontrolled intersection in the City of Wilmington. The 
speed limit was 35 miles an hour. The plaintiffs' evidence tended to 
show that as the minor plaintiff approached the intersection she ob- 
served the defendants' vehicle approaching from her left a t  a speed 
in excess of 40 miles per hour. She immediately applied her brakes. 
Her car came to a stop just before the collision. The defendants' 
car continued into the intersection without reducing its speed and 
struck plaintiffs' car with sufficient force to turn i t  completely around 
in the intersection. There was an odor of alcohol about defendant 
Jones and about the car he was driving. The minor plaintiff stated on 
cross-examination that  she first saw the lights of defendants' car 
moving toward the intersection a t  a high rate of speed when she was 
half a block from the intersection, but a t  that time she thought he 
would stop. She also admitted testifying on adverse examination that  
she did not swerve or blow her horn but just lifted her hands from 
the wheel and "let her go." 

Defendants' evidence was that when defendant Jones got to the 
intersection plaintiffs' car was half n7ay down the block; that  Jones 
tried to clear the intersection but because his car did not have suffi- 
cient "pickup" and because of the high rate of speed of plaintiffs' 
vehicle he was unable to do so. Plaintiffs' car skidded 52 feet into the 
intersection before striking defendants' car in the right side. It con- 
tinued skidding for an additional 14 feet after the collision. Both 
cars were extensively damaged. 

The jury answered all issues against plaintiffs and awarded dam- 
ages to defendants on their counterclaims. Plaintiffs appealed from 
the judgment entered on the verdict. 

Aaron Goldbsrg and Herbert P. Scott for plaintiff appellants. 
James, James & Crossley by  John F. Crossley for defendant ap- 

pellees. 
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After reviewing the evidence with commendable accuracy the 
court instructed the jury that  the plaintiff was invoking the alleged 
violation by defendant of one or more statutes including the statute 
on reckless driving. The court then stated the provisions of the reck- 
less driving statute (G.S. 20-140) and other statutes allegedly vio- 
lated and charged: 

"[TI hat if the plaintiff has fulfilled the responsibility put upon 
him by law to the extent that  the evidence, by its quality and 
convincing power, has satisfied you by its greater weight, that  
a t  the time and place complained of the defendant Willie Jones 
was negligent either in respect to reckless driving or in failing 
to keep a proper lookout, or in failing to yield right of way as 
the court has defined those terms to you; that  i t  would be your 
duty to answer the second issue 'YES'. If, on the other hand, 
the plaintiff has so failed to satisfy you as to one or all of those 
allegations or thingsi the court charges you i t  will be your duty 
to  answer the second issue 'NO'." 

I n  instructing as to the minor plaintiff's negligence the court 
stated: "I have given you earlier in this charge while discussing 
the second issue [negligence of defendant Jones] the law as it  re- 
lates to reckless operation-reckless driving." The court the11 
charged that  if the jury found that  on the occasion complained of 
the minor plaintiff operated her automobile on a public highway or  
street a t  the time and place complained of and was negligent in that 
she drove her automobile recklessly or violated other enumerated 
statutes and that such act or acts was a proximate cause of the col- 
lision the issue as to the minor plaintiff's negligence should be an- 
swered yes. 

Plaintiffs assign as error the summarized portions of the charge 
contending that  (1) the evidence was insufficient to support a charge 
as to reckless driving and (2) that  if the evidence was sufficient the 
court nevertheless erred by failing to  adequately explain the law of 
reckless driving and to apply the law to the facts of the case. 

[I] Before a breach of law or duty may be submitted for jury de- 
termination there must be both allegation and proof of such breach. 
Motor Freight v. DuBose, 260 N.C. 497, 113 S.E. 2d 129; Sugg v. 
Baker, 258 N.C. 333, 128 S.E. 2d 595. Where there is no evidence 
that  the person charged with negligence drove his vehicle in such a 
manner as to constitute reckless driving i t  is error for the court to 
charge that  reckless driving is an element of negligence to be con- 
sidered by the jury. Roberts v. Freight Carriers, 273 N.C. 600, 160 
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S.E. 2d 712; Williams v. Boulerice, 269 K.C. 499, 153 S.E. 2d 95; 
Dunlap v. Lee, 257 N.C. 447, 126 S.E. 2d 62; A-ance v. Williams, 
2 N.C. App. 345, 163 S.E. 2d 47. 

121 We conclude that the evidence and pleadings in this case ai- 
ford a basis for an instruction on reckless driving as an element of 
negligence. There was evidence from which the jury could find that 
when the minor plaintiff was a considerable distance from the inter- 
section she saw defendants' car approaching the intersection a t  a 
high rate of speed and that she nevertheless continued toward the 
intersection a t  an excessire and unlawful speed; that she failed to 
apply her brakes or bring her car under control until i t  was too late 
t o  avoid the collision; and that she entered the intersection and 
struck defendants' vehicle in the side a t  a time when defendants' ve- 
hicle was already in the intercection and had the right of way. The 
jury could further find that such acts import a thoughtless disregard 
for the consequences or a heedless indifference to the safety and 
rights of others. Such findings would support a conclusion that the 
minor plaintiff operated her car in violation of G.S. 20-140. That 
would constitute negligence per se and, if a proximate cause of the 
collision, would constitute actionable negligence. 

13, 41 We further conclude, however, that  the instructions given 
were insufficient in that the court did not adequately explain the 
law of reckless driving and did not explain to the jury, as required 
by G.S. 1-180, what facts they might find from the evidence that 
would constitute reckless driving. It is error for a trial court to read 
the provisions of a statute to a jury without giving an explanation 
thereof in connection with the evidence where such explanation is 
necessary to inform the jury as to the meaning of the statute and 
a s  to its bearing on the case. Lewis v. Watson, 229 N.C. 20, 47 S.E. 
2d 484; Toler v. Brink's, Inc., 1 N.C. App. 315, 161 S.E. 2d 208. 
The jury must not be left to apply the law to the facts and to de- 
cide for themsel~7es what the party did, if anything, which would 
constitute reckless driving. Roberts v. Freight Carriers, supra; Ingle 
v. Transfer Corp., 271 N.C. 276, 156 S.E. 2d 265; Sugg v. Baker, 
supla; Dunlap v. Lee, supra. 

The charge given by the court here is similar to instructions con- 
sidered and found defective in other recent cases. Roberts v. Freight 
Carriers, supra; Ingle v. Transfer Corp., supra; Nance v. Williams, 
supra. We find the following in Ingle v. Transfer Corp., supra a t  p. 284: 

"The language in each section of the reckless driving statute, 
G.S. 20-140, defines culpable negligence. Dunlap v. Lee, supra. 
'Culpable negligence is such recklessness or carlessness, prox- 
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imately resulting in injury or death, as imports a thoughtless 
disregard of consequences or a heedless indifference to the 
safety and rights of others.' State v. Cope, 204 N.C. 28, 30, 167 
S.E. 456, 458. The intentional, wilful or wanton violation of a 
safety statute or ordinance which proximately results in injury 
is culpable negligence; an unintentional violation, unacconi- 
panied by recklessness or probable consequences of a danger- 
ous nature, when tested by the rule of reasonable prevision, is 
not. State v. Cope, supra." 

In Roberts v. Freight Carriers, supra, Sharp, J., stated a t  p. 609: 

'(Once the judge has given the jury the instructions which the 
pleadings and evidence require on the law of civil negligence, 
there is no need for him to superimpose an explanation of the 
law of criminal negligence. If plaintiff's evidence does not 
establish civil negligence, a fortiori, i t  will not prove reckless 
driving, which is criminal negligence. If, however, a party has 
properly pleaded reckless driving and the judge undertakes to 
charge upor it, G.S. 1-180 requires him to tell the jury what 
facts they might find from the evidence would constitute reck- 
less driving. It is not sufficient for the judge to read the statute 
and then (as he did here) leave it to the jury to apply the law 
to the facts and to decide for themselves what defendant's driver 
did, if anything, which constituted reckless driving." 

We hold that  t,he portion of the cha,rge excepted to constitutes 
prejudicial error requiring a new trial. 

New trial. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CA4ROLINA v. MILTON LEE BUCK, JR .  

No. 697SC423 

(Filed 17 December 1969) 

1. Criminal Law § 104- nonsuit - consideration of evidence 
On motion for judgment as  of nonsuit in a criminal case, the evidence 

must be considered in the light most favorable to the State, and if there 
is any competent evidence to support the allegation of the bill of indict- 
ment, the case is one for the jury. 
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2. Homicide 5 34- presumptions from the use of a deadly weapon 
Where death proximately results from the intentional use of a deadly 

weapon, the presumptions arise (1) that the killing was unlawful and 
( 2 )  that i t  was done with malice, thereby constituting the felony of 
murder in the second degree. 

3. Homicide 5 21- second-degree murder - use of knife - nonsuit 
In  a prosecution for murder in the second degree committed with a 

knife, there was sufficient evidence of defendant's guilt to require sub- 
mission of the case to the jury. 

4. Homicide 5 27- instruction on involuntary manslaughter 
In  a prosecution for murder in the second degree, the trial court is not 

required to instruct the jury on involuntary manslaughter where there is 
no evidence to support such instruction. 

5. Criminal Law 5 11% instruction on circumstantial evidence 
If the charge of the court is correct as  to burden and measure of proof, 

the court is not required, absent a specific request, to instruct the jury on 
the definition and consideration of circumstantial evidence. 

6. Indictment and Warrant 3 11- identification of victim - variance 
Where the indictment charged the defendant with the murder of "Sid- 

ney Lee Snmmerlin" and there was evidence that "Sidney Zeno Summer- 
lin" was the victim, there is no fatal rariance when there is other evi- 
dence that the two names described the same person; moreover, a variance 
as to middle names is usually immaterial. 

APPEAL by defendant from May,  S.J., 24 February 1969 Term, 
EDGECOMRE Superior Court. 

The defendant, Milton Lee Buck, Jr., (Buster), was tried upon 
a bill of indictment charging him with the murder of Sidney Lee 
Summerlin. lT7hen the case was called for trial, the solicitor an- 
nounced that  he would not try the defendant for murder in the first 
degree but would, instead, try him for murder in the second degree 
or manslaughter. 

The defendant, in open court, entered a plea of not guilty to the 
charge and trial was by jury. The jury returned a verdict of guilty 
to murder in the second degree. The court entered judgment that  
the defendant be imprisoned for not less than twelve nor more than 
fifteen years in the State's Prison. 

From the judgment imposed, the defendant appealed, assigning 
errors. 

Robert Morgan, Attorney General, by  Jean A. Benoy, Deputy 
Attorney General, and Russell G. Walker,  Jr., S ta f f  dttorney, for 
the State. 

Cameron S .  Weeks for the defendant appellant. 
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The defendant's first assignment of error is to the overruling of 
his motion for judgment as of nonsuit. 

The State's evidence is summarized as follows: On the afternoon 
of 7 December 1968 several men were gathered a t  Braddy's Amoco 
Station on Trade Street in the Town of Tarboro, North Carolina. 
They had made several trips to the local ARC store and they had 
been talking and drinking together all afternoon. Among those 
present were the deceased, Sidney Summerlin, and the defendant, 
Buster Buck. Buster went into the bathroom, and the deceased went 
to the door and held the doorknob. Buster was very upset when he 
could not get out and told him to let go of the door or he would 
kick it  in. The deceased released the door and walked away. 
Buster kicked a panel out of the door. Dick Braddy, operator of the 
station, pushed open the door and told Buster he would have to fix 
it. The evidence showed that  Braddy had been whittling and had a 
knife in his hand and that after they had exchanged several words, 
Buster said, "Well, you've got a knife and I've got one. Let's go." 
Braddy folded his knife, put in in his pocket, and told Buster to  
leave. Buster went to the front of the station and stood with the 
knife in his hand with the blade open. Gary Scott testified: 

"I started over towards Buster and told him that he was wrong. 
He pushed me. Then Sidney grabbed the broom. Dick Braddy 
told Sidney to put the broom down, that he didn't want any 
trouble in the station. Dick Braddy asked Buster Buck two or 
three times to leave. Then Buster left." 

After Buster left the station, he turned and yelled that he "had 
something for you." The evidence does not indicate to whom he was 
ta!king, but i t  does show that the deceased responded. David Mitchell 
Chappell testified that  "Sidney went outside. Sidney had the broom 
in his hand but as he started out the door he laid the broom up 
against the drink box. The drink box is right there a t  the door. 
Sidney and Buster started fighting." 

Gary Scott testified: 

"Sidney walked over to the door with the broom in his hand. 
Buster told him to come on out. Then Buster (sic) put the 
broom down by the drink machine and walked outside. They 
started tussling. When I saw Sidney walk outside I did not see 
him have anything but the broom, which he put down. I never 
saw Sidney with a knife, a pistol, or anything." 
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James Earl Kea testified that he was about three feet from the 
door when the deceased went out and that  ". . . Milton Buck had 
his knife in his right hand. . . . As Sidney got close to Buck, I 
don't know whether he was afraid Sidney was going to hit him or 
not but he did like that  (witness indicating) and they went together 
fighting." 

They began fighting and both fell to the ground where they con- 
tinued to scuffle. They fought until Gary Scott stopped the fight by 
placing his foot on the side of Buster Buck's head. Kea testified that 
a t  that  time Buster had Sidney's head back and asked Sidney if he 
wanted to die. Buster got up off Sidney and struck Scott, knocking 
him down. Each witness testified that they did not see Buster strike 
the deceased with a knife but that they first saw the blood on the 
chest of the deceased when they turned him over. They rushed the 
deceased to the hospital where he died shortly thereafter. 

Dr. John I. Brooks, a Tarboro physician, testified that  he saw 
Sidney Summerlin in the emergency room of Edgecombe General 
Hospital on 7 December 1968. Dr. Brooks testified as to  the appear- 
ance of the victim and described the wounds he found on his body. 
He  stated that in his opinion Summerlin died of hemorrhagic shock 
or blood loss from the wounds which were on his body. On cross- 
examination, in response to a question asked by the defendant's 
attorney, Dr. Brooks stated that  in his opinion the wounds could 
have been caused by a knife. 

[I] The well settled rule in t.his jurisdiction is that in a criminal 
case when there is a motion for judgment as of nonsuit, "the evi- 
dence must be considered in the light most favorable to the State, 
and if when so taken there is any competent evidence to support the 
allegation of the bill of indict'ment, the case is one for the jury. 
And, on such motion the State is entitled to the benefit of every rea- 
sonable inference that  may be fairly deduced from the evidence." 
State v. Block, 245 N.C. 661, 663, 97 S.E. 2d 243 (1957) ; State v. 
Richardson, 2 N.C. App. 523, 163 S.E. 2d 423 (1968). 

[2] The North Carolina Supreme Court, speaking through Parker, 
C.J., in State v. Cooper, 273 N.C. 51, 159 S.E. 2d 305 (1968), said: 

". . . . When the State satisfies the jury from the evidence 
beyond a reasonable doubt that the defendant intentionally shot 
the deceased or the defendant admits that he intentionally shot 
the deceased, and thereby proximately caused his death, it raises 
two presun~ptions against him: (1) That  the killing was unlaw- 
ful, and (2) that  i t  was done with malice. This constitutes t he  
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felony of murder in the second degree. S. v. Gregory, 203 N.C. 
528, 166 S.E. 387; S. v. Wagoner, 249 N.C. 637, 107 S.E. 2d 83; 
S. v. Phillips, 264 N.C. 508, 142 S.E. 2d 337; 2 Strong, N.C. In- 
dex, Homicide, § 13. The intentional use of a deadly weapon as 
a weapon, when death proximately results froin such use, gives 
rise to the presumptions. S. v. Gordon, 241 N.C. 356, 85 S.E. 2d 
322; S. v. Phillips, supra. When the presumption from the in- 
tentional use of a deadly weapon obtains, the burden IS upon 
the defendant to show to the satisfaction of the jury the legal 
provocation that will rob the crime of malice and thus reduce 
i t  to manslaughter or that  will excuse i t  altogether upon the 
grounds of self-defense. S. v. Mangum, supra [245 N.C. 323, 
96 S.E. 2d 391 ; X. v. McGirt, 263 N.C. 527, 139 S.E. 2d 640; 
S. v. Todd, 264 N.C. 524, 142 S.E. 2d 154. When defendant re- 
buts the presumption of malice only, the presumption that the 
killing was unlawful remains, making the crime manslaughter. 
2 Strong, N.C. Index, Homicide, 8 13." 

131 When the above principles are applied to the evidence in this 
case, there wss plenary evidence to justify its submission to the 
jury, and there was no error by the trial court in overruling defend- 
ant's motion for judgment as of nonsuit. This assignnient of error 
is overruled. 

[4] The defendant next assigned as error the refusal of the couri 
to grant his request for instructions regarding involuntary man- 
slaughter. 

"In the case of State v. Safterfield, 198 N.C. 682, 684, 153 S.E. 
155 (1930)) Adams, J. said: (This offense (involuntary man- 
slaughter) consists in the unintentional killing of one person 
by another without malice (1) by doing some unlawful act not 
amounting to a felony or naturally dangerous to human life; ur 
(2) by negligently doing some act which in itself is lawful; or 
(3) by negligently failing or omitting to perform a duty im- 
posed by law. These elements are embraced in the offense as de- 
fined a t  common law. Wharton, Homicide, 7 ;  1 Crim. Law (11 
Ed.) 622; 1 AicClain on Crim. Law, 303, sec. 335; Clark's Crim. 
Law 204. The definition includes unintentional homicide result- 
ing from the performance of an unlawful act, from the per- 
formance of a lamful act done in a culpably negligent way, and 
from the negligent omission to perform a legal duty.' (emphasis 
added.)" State v. Hamilton and State v. Beasley, 1 N.C. App. 
99, 160 S.E. 2d 79 (1968). 
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See also State v. Honeycutt, 250 N.C. 229, 108 S.E. 2d 485 
(1959), where this definit'ion was quoted with approval. 

"To constitute involunt.ary manslaughter, the homicide must 
have been without intention to kill or inflict serious bodily in- 
jury, and without either express or implied malice. X. v. Honey- 
cutt, 250 N.C. 229, 108 S.E. 2d 485; S. v. Satterfield, 198 N.C. 
682, 153 S.E. 155; 40 C.J.S., Homicide, sec. 56." State v. Foust, 
258 N.C. 453, 128 S.E. 2d 889 (1963). 

The evidence presented in the instant case does not require the 
court to include instructions on involuntary manslaughter. 

151 The defendant's next assignment of error was to the failure 
of the judge to instruct the jury concerning the law of circumstan- 
tial evidence. 

The record on appeal does not reveal to us any request by the de- 
fendant that  the court define circumstantial evidence or instruct tne 
jury on how to appraise such evidence. Indeed, the defendant only 
requested that  the court instruct the jury on the law concerning in- 
voluntary n~anslaughter and the law concerning accident and mis- 
adventure. It is settled law that if the charge of the court is correct 
as  to burden and measure of proof, then absent a specific request to  
instruct the jury as to circumstantial evidence, the failure to so 
charge is not reversible error. State v. Warren, 228 N.C. 22, 44 S.E. 
2d 207 (1947). The charge is free from prejudicial error. 

[6] The defendant's fourth assignment of error was to the court's 
refusal to grant his motion to set aside the verdict, for a new trial, 
and in arrest of judgment; and in signing the judgment. The de- 
fendant contends that there was a fatal variance between the evi- 
dence and the allegations in the bill of indictment in that the in- 
dictment charged the defendant with the murder of "Sidney Lee 
Summerlin" and the evidence a t  the trial was that "Sidney Zeno 
Summerlin" was the victim. Appellant contends that  the record is 
devoid of any evidence that  these two names described the same 
person. We find this contention to be untenable. The first witness 
for the State, Raymond Earl Joyner, a Tarboro police officer, stated 
that  he ". . . knew Sidney Lee or Sidney Zeno Summerlin." The 
North Carolina Supreme Court, speaking through Clark, J., in Xtafe 
v. Hester, 122 N.C. 1047, 1050 (1898), said: 

"Besides middle names and middle initials are immaterial and 
variances in that  respect will not be considered, for the common 
law recognizes only one Christian name, 17 A. & E.  Enc., 114, 
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and judicial notice will be taken of the ordinary abbreviations 
of Christian names." 

See also an excellent annotation in 15 4.L.R. 3d 963, 981. 

The fifth and sixth assignments of error are not based on excep- 
tions taken and are therefore not properly taken. 

We have, however, considered these a~signment~s of error and 
have found no prejudicial error. 

After a careful examination of the record, we find 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE O F  N O R T H  CAROLINA v. M E X O N  DIGGS 
KO. 697SC509 

(Filed 17 December 1969) 

1. Criminal Law 8 104- motion f o r  nonsuit - consideration of evi- 
dence 

Upon motion for nonsuit in a criminal case, all the evidence upon the 
whole record tending to sustain a conviction is to be considered in the 
light most favorable to the State and the State is entitled to erery rea- 
sonable inference to be drawn therefrom. 

2. Forgery 8 1- elements of t h e  crime 
To constitute the offense of forgery, (1) there must be a false making 

or alteration of some instrument in writing, (2) there must be a fraudu- 
lent intent, and (3) the instrument must be apparently capable of effect- 
ing a fraud. 

3. Forgery § 2-- sufficiency of evidence 
I n  this prosecution for forgery of a check, the State's evidence is hela 

sufticient for the jury where it  tends to show that defendant admitted to 
officers that he wrote the check in question and did not have permission 
from the person whose name appeared as  drawer of the check to sign his 
name, that the person named thereon as  paree whose signature purportedly 
appeared on the back of the check had neither signed the back of the check 
nor given defendant permission to sign her name thereon, that defendant 
had gotten another person to cash the check for him, and the check itself 
mas introduced in evidence. 

4. Forgery 3 2; Criminal Law 8 106- sufficiency of evidence aliunde 
defendant's confession 

In this prosecution for forgery, there was sufficient extrinsic evidence 
corroborating defendant's confession to warrant submission of the case to 
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the jury, where the forged check mas introduced in evidence, endorse- 
ments appearing on the back thereof indicated i t  had been negotiated, 
and there was independent evidence that the signatures of the persons 
whose names appeared thereon as  drawer and as payee were not genuine. 

5. Criminal Law § 106- corpus delicti - evidence aliunde confession 
When the State offers evidence of the corpus delicti in addition to de- 

fendant's confession of guilt, defendant's motion for nonsuit is correctly 
denied. 

6. Criminal Law 8 76- admission of confession - necessity f o r  voiF 
dire - failure t o  object 

In this forgery prosecution, the trial court did not err in the admission 
of the testimony of two police officers concerning defendant's extraju- 
dicial admission without conducting a roir dire hearing and making find- 
ings of fact as  to the \-oluntariness of defendant's statements, where de- 
fendant made no objection a t  the trial to the officer's testimony. 

7 .  Criminal Law §§ 75, 16% confessions - necessity f o r  objection 
-4 general objection, if timely made, is sufficient to challenge the ad- 

missibility of a confession, but objection is waived if not made a t  the 
proper time and cannot be raised for the first time on appeal. 

ON Certiorari from Fountain, J., December 1968 Criminal Ses- 
sion of WILSON Superior Court. 

Defendant, represented by court-appointed counsel, was tried on 
his plea of not guilty to a bill of indictment charging him with 
forging a check in the amount of $42.00, payable to one Emma 
Smith, and purporting to have been drawn by one Robert Sniith. 
The State introduced the check in evidence and offered the testi- 
mony of the two police officers who had arrested defendant. These 
officers testified that after arresting the defendant and reading the 
warrant to him, they told defendant "he had the right to remain 
silent, that  anything he said would be used against him in a court of 
law, that he had a right to have an attorney present with him be- 
fore any question was asked, if he desired one, and that  if he could 
not afford to hire a lawyer, one would be appointed to represent 
him." The officers testified that after they had given these warnings 
to the defendant, he did not request an attorney before he answered 
their questions. The officers testified that they had told the defend- 
an t  that according to their information defendant had written the 
check, had gotten another man to go to the store and cash i t  for 
him, and that  Robert Sniith had never given defendant permission 
to sign his name to the check. The officers testified that  defendant 
had admitted to them that  their information was right. 

The State also offered the testimony of Emma Smith, who testi- 
fied that  Robert Smith was her son, that  he was in the Army on the 
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date the check was issued, that the signature "Robert Smith" on the 
check was not her son's handwriting, and that she had never signed 
the back of the check nor had she given defendant permission t o  
sign her name on the back of the check. 

The defendant took the stand and testified that  he knew Robert 
Smith and Emma Smith, but that he had not signed the check or 
written any part of i t  and that the only time he had ever seen i t  was 
when i t  was shown to him by the officers. Defendant also testified 
that  the officers had advised him of his rights and had told him they 
had information that he had written the check, but he denied that  
he had admitted to them that their information was right or that he 
had ever made any incriminating statement. 

The jury returned a verdict of guilty, and judgment was imposed 
thereon sentencing defendant for a term of eighteen months. De- 
fendant gave notice of appeal, but requested that  his court-appointed 
counsel be relieved of further duties, stating to the court that he 
would privately employ counsel to effect his appeal. Defendant 
failed to raise necessary funds to retain private counsel in apt time 
to perfect his appeal. The superior court then appointed defendant's 
present counsel, who had not represented him a t  his trial, to repre- 
sent him, and this Court thereafter granted defendant's petition for 
writ of certiorari to perfect a late appeal. 

Attorney General Robert Morgan and Staf f  Attorney T .  Buie 
Costen, for the State. 

Narron & Holdford, by William H .  Holdford and Henry C. 
Babb, Jr., for defendant appellant. 

[I] Defendant assigns as error the refusal of the court to grant 
his motion of nonsuit made a t  the conclusion of the State's evidence 
and renewed a t  the conclusion of all of the evidence. There is no 
merit in this assignment of error. It is elementary that upon a 
motion for nonsuit in a criminal case, all the evidence upon the 
whole record tending to sustain a conviction is to be considered in 
the light most favorable to the State and the State is entitled to 
every reasonable inference to be drawn therefrom. State v. Bruton, 
264 K.C. 488, 142 S.E. 2d 169. When the evidence in the present 
case is so considered, i t  is sufficient to establish every essential ele- 
ment of the crime charged and to require submission of the case t o  
the jury. 
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[2, 31 "Three elements are necessary to constitute the offense of 
forgery: (1) There must be a false making or alteration of some in- 
strument in writing; (2) there must be a fraudulent intent; and 
(3) the instrument must be apparently capable of effecting a fraud." 
State v. Phillips, 256 N.C. 445, 124 S.E. 2d 146. Defendant admitted 
to the officers that  he had written the check in question and that he 
did not have permission from the person whose name appeared as 
drawer of the check to sign his name. The person whose name ap- 
peared on the face of the check as payee and whose signature pur- 
portedly appeared on the back, testified that  she had never signed 
the back of the check nor had she given defendant permission to 
sign her name thereon. This evidence was sufficient to establish the 
false making of the instrument. Defendant's admission to the offi- 
cers that  he had gotten another man to go to the store and cash the 
check for him was sufficient to establish his fraudulent intent. The 
check itself, which mias introduced in evidence, was on its face such 
an instrument as was capable of effecting a fraud. 

14, 51 There is also no merit in defendant's contention that there 
was not in this case sufficient evidence aliunde his confession to 
carry the case to the jury. The check itself was introduced in evi- 
dence; endorsements appearing on the back thereof indicated it  had 
been negotiated. There was independent evidence that  the signature 
of the persons whose names appeared thereon as drawer and as 
payee were not genuine; the purported payee herself so testified. 
"When the State offers evidence of the corpus delicti in addition to 
defendant's confession of guilt, defendant's motion to nonsuit is 
correctly denied." State v. Moore, 275 N.C. 141, 166 S.E. 2d 53. I n  
the case before us there was sufficient extrinsic evidence corroborat- 
ing defendant's confession to warrant submitting the case to the 
jury. 

16, 71 Defendant contends he is entitled to a new trial because 
of failure of the trial judge to conduct a voir dire hearing and to 
make findings of fact as to the voluntariness of his confession. Apart 
from the fact that  this contention is not based upon any appropriate 
assignment of error, the contention is without merit. At his trial de- 
fendant made no objection to the testimony of the two police offi- 
cers concerning 111s extrajudicial admissions. A general objection, if 
timely made, mould have been sufficient, State v. Vickers, 274 N.C. 
311, 163 S.E. 2d 481, but unless objection is made a t  the proper time 
i t  is waived. State v. Edwards, 274 S.C.  431, 163 S.E. 2d 767. He 
cannot raise the objection for the first time on appeal. State v. 
Jones, 6 N.C. App. 712, 171 S.E. 2d 17. (Opinion by Brock, J., 
filed this date.) It should also be noted that  in the present case de- 
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fendant admitted on cross-examination that  the officers had ad- 
vised him of his rights. He has never contended that  any confession 
or admission allegedly made by him was involuntary; he simply de- 
nied that  he made any. 

I n  the trial we find 

KO error. 

CAMPBELL and GRAHAM, JJ., concur. 

MERCY BOSTON, QUEEN MOORE AXD W m ,  JULIA MOORE V. HEXRY 
L. FREEMAN AND WIFE, CAROLYN S. FREEMAN 

No. 692DC-133 

(Filed 17 December 1969) 

1. Courts 5 14; Injunctions § 12-- district court -jurisdiction of 
chief judge - issuance of temporary injunction 

A chief judge of the district court has jurisdiction to enter, in chambers 
in one county, a temporary restraining order in an action pending in the 
district court of another county in the judicial district, to  return the 
order for hearing before him, and to enter an order continuing the re- 
straining order in effect in the district court of the other county until 
the trial of the case on its merits. G.S. 7A-190, G.S. 7A-191, G.S. 78-192. 

2. Evidence 5 3- judicial notice - chief judge of district court  
The Court of Appeals will take judicial notice that a certain person 

has been duly elected and has qualified as  a judge of the district court, 
and further that he has been properly designated by the Chief Justice of 
the Supreme Court as the chief district judge of a certain judicial district. 

3. Judgments  5 5- interlocutory orders - temporary restraining order  
A temporary restraining order, made permanent pending trial of the 

cause on its merits, is an interlocutory order. 

4. Courts § 5- concurrent original jurisdiction - application for  a re- 
straining order  

An application for a restraining order pending trial on the merits is a 
justiciable matter of a civil nature which is cognizable jn the General 
Court of Justice, and the original general jurisdiction to hear the appli- 
cation and issue such order is vested concurrently in the superior court 
division and the district court division. G.S. 78-240. 

APPEAL by defendants from an order entered by Ward, District 
Judge, on 13 June 1969, in BEAUFORT County. 
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This action is to recover damages from defendants for disturbing 
and damaging graves in a family cemetery, and to restrain defend- 
ants from further disturbing said cemetery. Plaintiffs allege that  in 
1962 they conveyed to defendants an eighty-acre tract of land upon 
which a family cemetery, covering approximately three-fourths of 
an acre, had been maintained, and that  approximately one hundred 
of Plaintiffs' relatives and ancestors were buried therein. Plaintiffs 
further allege that defendants have hauled dirt from the cemetery 
and have exposed some of the graves. Plaintiffs prayed for $2,500.00 
actual and $2,500.00 punitive damages and for a restraining order. 

On 24 May 1969, Ward, District Judge, in chambers in Beaufort 
County, upon the ex parte application of plaintiffs, issued a tempo- 
rary restraining order, restraining defendants from disturbing the 
cemetery; the temporary order was inade returnable before himself 
in Beaufort County on 13 June 1969. Upon the return, defendants 
filed a motion to dissolve the order upon grounds that a District 
Court Judge lacks jurisdiction to enter a restraining order except in 
domestic relations and custody matteru. dfter hearing argument, 
Judge Ward continued the restraining order in effect until the trial 
of the case on its merits. Defendants appealed. 

LeRoy Scott for plaintiffs-appellees. 

Bailey & Bailey, by Carl L. Bailey, Jr., for defendants-appel- 
lants. 

BROCK, J. 
There has been no motion by defendant under G.S. 7A-257 to 

transfer this case to a different trial division, and no order of trans- 
ferral under G.X. 78-259. Defendant asserts by this appeal that  
the order appealed from is void for lack of jurisdiction. Plaintiffs 
and defendants state the question raised by this appeal as follows: 
"Does a District Court Judge have jurisdiction to issue a temporary 
restraining order, to hear same, and to continue i t  in effect until 
trial?" 

[I] The question as etated by the parties presents a much broader 
question of jurisdiction and procedure than is actually raised by the 
appeal. To answer the question as stated would call for an applica- 
tion of the question to many and varied circumstances which would 
have to be hypothetical. We therefore confine ourselves to the ques- 
tion raised by the appeal in this case: Does the Chief Judge of the 
District Court of the Second Judicial District have jurisdiction in 
Beaufort County to enter a Oemporary restraining order in an ac- 
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tion pending in the District Court in Martin County, return the 
same for hearing before himself in Beaufort County, and enter an 
order in Beaufort County continuing the restraining order in effect 
in the District Court in Martin County until trial of the case on 
its merits? 

[2] We take judicial notice that Hallett S. Ward has been duly 
elected and has qualified as a Judge of the District Court of the 
Second Judicial District, and further that  he has been properly 
designated by the Chief Justice of the Supreme Court of Korth Car- 
olina as the Chief District Judge of the Second Judicial District. 
The Second Judicial District is composed of the counties of Beau- 
fort, Hyde, Martin, Tyrrell, and J17ashington. Therefore the two 
counties involved in this lawsuit, Beaufort and Martin, lie within 
the Second Judicial District. 

[3] "The district courts shall be deemed always open for the dis- 
position of matters properly cognizable by them. . . ." G.S. 7A- 
190. "All trials on the merits shall be conducted in open court . . . . 
,411 other proceedings, hearings, and acts may be done or conducted 
by a judge in chambers . . . and a t  any place within the district; 
. . . ." G.S. 7A-191. ('. . . The chief district judge . . . , may 
in chambers hear motions and enter interlocutory orders in all 
causes pending in the district courts of the district. . . ." G.S. 7A- 
192. Therefore, Judge Ward had jurisdiction, in chambers in Beau- 
fort County, to enter interlocutory orders in a cause pending in 
Martin County. And a temporary restraining order, made permanent 
pending trial of the cause on its merits, is an interlocutory order. 
McIntosh, N.C. Practice 2d, 5 2192, and 2216. 

Defendants argue stressfully that the Judicial Department Act 
of 1965, G.S. Chapter 7 4  retains jurisdiction for injunctive relief in 
the Superior Court Division, except that conferred upon the District 
Court Division, in domestic relations and custody matters by G.S. 
50-13.3(b), G.S. 50-13.4(f), and G.S. 50-16.7(f). It is clear that 
G.S. Chapter 50 Fas  extensively rewritten during the 1967 Session 
of the General Assembly and is not a part of the Judicial Depart- 
ment Act of 1965; although in some respects they must be construed 
with reference to each other. 

[4] Under the Judicial Department Act of 1965, G.S. Chapter 7A, 
". . . [Olriginal general jurisdiction of all justiciable matters of a 
civil nature cognizable in the General Court of Justice is vested in 
the aggregate in the superior court division and the district court 
division as  the trial divisions of the General Court of Justice. . . . 
[Tlhe original civil jurisdiction so vested in the trial divisions is 
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vested concurrently in each division." G.S. 78-240. There are excep- 
tions to the concurrent original general jurisdiction of the superior 
court division and the district court division contained in G.S. 7A- 
240 (claims against the State), G.S. 78-241 (probate and adminis- 
tration of decedents' estates) and G.S. 7,4251 (appeals from the 
clerk), but they are not pertinent to this appeal. An application for 
a restraining order pending trial on the merits is a justiciable mat- 
ter of a civil nature which is cognizable in the General Court of Jus- 
tice and the original general jurisdiction to hear the application and 
issue such order is vested concurrently in the superior court di- 
vision and the district court division. G.S. 78-240. "Except as other- 
wise provided in this chapter, the civil procedure provided in Chap- 
ter 1 of the General Statutes applies in the district court division of 
the General Court of Justice. lTThere there is reference in Chapter 1 
of the General Statutes to the superior court, i t  shall be deemed to 
refer also to the district court in respect of causes in the district 
court division." G.S. 78-193. 

In civil matters as to which the trial divisions have concurrent 
original jurisdiction, G.S. 78-243 through G.S. 78-250 designate the 
superior court division or the district court division as proper or im- 
proper for trial. ". . . But no judgment. rendered by any court of 
the trial divisions in any civil action or proceeding as to  which the 
trial divisions have concurrent original jurisdiction is void or void- 
able for the sole reason that  i t  was rendered by the court of a trial 
division which by such allocation is improper for the trial and de- 
termination of the civil action or proceeding." G.S. 78-242. 

Defendant argues that by subsection (a)  of G.S. 78-245 it was 
the legislative intent that  jurisdiction of injunctive relief be retained 
solely in the superior court division. We construe that  statute ex- 
actly to the contrary. It is the clear intent of the statute that ju- 
risdiction of injunctive relief generally should be vested concur- 
rently in the superior court division and the district court division 
because even the four types of injunctive relief which the legislature 
suggested should be heard in the superior court division are not con- 
fined jurisdictionally to that division; the statute merely specifies 
that the superior court division is the proper division for the trial of 
such actions. The intent of the legislature is further clarified by sub- 
section (b) of G.S. 78-245 which provides: "When a case is other- 
wise properly in the district court division, a prayer for injunctive 
or declaratory relief by any party not a plaintiff on grounds stated 
in this section is not ground for transfer." Therefore, under subsec- 
tion (b) a prayer for injunctive relief of any of the types enumerated 
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in subsection (a)  is not even grounds for transfer to the superior 
court division unless such injunctive relief is prayed for by a party 
plaintiff. So i t  is abundantly clear that  the district court division 
has jurisdiction to grant injunctive relief in cases docketed in that 
division. 

Defendant argues that  under G.S. Chapter 1, particularly the 
provisions of G.S. 1-485 and G.S. 1-493, judges of the superior court 
division retain the jurisdiction to grant injunctive relief. However, 
following the provisions of G.S. 78-193, the references in Chapter 
1 of the General Statutes t,o the superior court are deemed to refer 
also to the district court. Therefore G.S. 1-485 as so modified reads: 
". . . The order may be made by any judge of the superior court 
[also of the district court]. . . ." And G.S. 1-493 as so modified 
reads: "The judges of the superior court [also of the district court.] 
have jurisdiction to grant injunctions and issue restraining orders in 
all civil actions and proceedings. . . ." 

The Judicial Department Act of 1965 makes i t  abundantly clear 
that  the district court judge had jurisdiction to  enter the order ap- 
pealed from. 

Affirmed. 

BRITT and VAUGHN, JJ., concur. 

STATE OF' NORTH CAROLINA v. ROBERT WALKER, ALIAS ROBERT HILL 

No. 6919SC531 

(Filed 17 December 1969) 

1. Larceny § 1- taking and  carrying away - nonremoval f rom prem- 
ises of owner 

There must be a taking and carrying away of the personal property of 
another to complete the crime of larceny, although it is not necessary 
that the property be completely removed from the premises of the owner. 

2. Larceny 5 7- larceny of r ings - sufficiency of evidence - asporta- 
t ion 

Evidence that defendant entered a jewelry store and was observed as 
he put some rings from a tray into his pocket, that upon the approach 
of the store owner defendant took the rings out of his pocket and threw 
them on the floor, and that he ran from the store a t  the mention of the 
police, is held sufficient to permit an inference that defendant removed 
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the rings from the tray with intent to deprive the owner of their posses- 
sion permanently and to convert them to his own use. 

3. Larceny 9 1- length of t ime of defendant's possession - severance 
The fact that rings belonging to a jewelry store may have been in d e  

fendant's possession and under his control for only an instant is imma- 
terial if his removal of the rings from their original status mas such a s  
would constitute a complete severance from the possession of the owner. 

4. Criminal Law §§ 33, 86- cross-examination of defendant -motive - inconsistent statements 
In larceny prosecution, cross-examination of defendant concerning his 

statement to police officers that he took the rings from a jeweler's tray 
because he had a girl pregnant and needed some money to get her out of 
trouble, held relevant to show motive and to show that defendant had 
made prior statements inconsistent with his testimony on trial. 

5. Criminal Law 8 113- instructions - statement of evidence - slight 
inaccuracies 

Slight inaccuracies in  the statement of the evidence will not be held 
for reversible error when not called to the attention of the court a t  the 
time. 

6. Criminal Law 5 117- instructions - s~crntiny of defendant's testi- 
mony 

I t  was proper for the trial court to instruct the jury to scrutinize care- 
fully the testimony of defendant as an interested witness and to give the 
testimony the same weight as that of a disinterested witness if they be- 
lieved the testimony and found it  to be true. 

7. Larceny 8 3-- grand and  petty larceny 
The distinction between grand larceny and petty larceny has been 

abolished by statute. G.S. 14-70. 

8. Larceny § & instructions - submission of issue of misdemeanor 
In a prosecution upon indictment alleging the felonious larceny of rings 

of a value of $1501.26, the court should have submitted to the jury the 
issue of defendant's guilt of misdemeanor-larceny, where the evidence of 
the State did not show that defendant took all of the rings nor did it  
show the value of those rings that were taken. 

9. Larceny §§ 5, &-- felonious larceny - value of property stolen - 
burden of proof - instructions 

Except in those cases where G.S. 14-72 is inapplicable, the State in  a 
prosecution for felonious larceny must prore beyond a reasonable doubt 
that the value of the stolen property was more than two hundred dollars, 
and the trial judge must so instruct the jury even though no request is 
made for such instruction. 

10. Larceny §§ 9, 10-- larceny of property i n  excess of $200 value - 
verdict - misdemeanor larceny -judgment in excess of s ta tu te  

I n  a prosecution upon indictment alleging the felonious larceny of rings 
of a value of $1501.28, a verdict finding the defendant guilty a s  charged 
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in the bill of indictment must be considered as a verdict of guilty of 
larceny of personal property having a value of $200 or less, a misdemeanor, 
where the trial court failed to instruct the jury as  to its duty to fix 
the value of the property; hence, judgment of four to six years' imprison- 
ment imposed upon the verdict is in excess of the legal maximum and is 
vacated and the cause remanded for the pronouncement of judgment a s  
for misdemeanor-larceny. 

APPEAL by defendant from Crissman, J., May 1969 Criminal 
Session of ROWAN County Superior Court. 

Defendant was tried and convicted upon a bill of indictment 
charging him with the felonious larceny of certain rings of the value 
of $1501.25. 

The State's evidence tended to show that  the defendant entered 
the store of Reliable Jewelers, Inc. in Salisbury a t  about 10 a.m. on 
17 January 1969. Shortly thereafter he was seen attempting to put 
some rings in his pocket. Some were dropping to the floor. When 
one of the store owners approached him, defendant took some rings 
out of his pocket and threw them onto the floor. Defendant denied 
to the store owner that he had taken anything and asked that he be 
searched. However, when told that the police would search him, de- 
fendant ran. He  was apprehended later in the morning several 
blocks from the store. The tray from which the rings were removed 
contained thirty-five rings with a total value of $1501.25. All of the 
rings were accounted for within a short time after the incident and 
the State's witnesses admitted that  defendant did not remove any of 
the rings from the store premises. 

Defendant testified in his own behalf that  he went to the store 
to get a watchband and while there accidentally knocked a tray of 
rings from the counter. As he was picking the rings up and replacing 
them on the counter a store owner accused him of having stolen 
some of them. He  testified that when the police were mentioned he 
became frightened and ran. 

The verdict of the jury was that  the defendant was guilty of 
"grand larceny" and from a judgment of imprisonment for not less 
than four years nor more than six years defendant appealed assign- 
ing error. 

Robert Morgan, Attorney General, b y  Richard iV. League, Staff 
Attorney, for the Xtate. 

George L. Burke, Jr., for defendant appellant. 
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[I-31 Defendant's motions for judgment of nonsuit were properly 
overruled. While there must be a taking and carrying away of the 
personal property of another to conlplete the crime of larceny, i t  is 
not necessary that  the property be coinpletely removed from the 
premises of the owner. "The least removal of an article, from the 
actual or constructive possession of the owner, so as to be under the 
control of the felon, will be a sufficient asportation." State v. Jones, 
65 X.C. 395, 397. Taken in the light most favorable to the State, 
the evidence permits an inference that defendant removed the rings 
from the place where they were kept with the intent to deprive the 
owner of their possession permanently and to convert them to his 
own use or the use of some other person. The fact that  the property 
may have been in defendant's possession and under his control for 
only an instant is immaterial if his removal of the rings from their 
original status was such as  would constitute a complete severance 
from the possession of the owner. State v. Green, 81 N.C. 560; State 
v. Jackson, 65 N.C. 305; 52A C.J.S., Larceny, $ 6, p. 427. There 
was testimony that  defendant was successful in putting some of the 
rings in his pocket. This, standing alone, constitutes sufficient evi- 
dence to go to the jury on the question of asportation. For a case 
directly in point see People v. Lardner, 300 Ill. 264, 133 N.E. 375, 
19 A.L.R. 721. 

I41 Defendant assigns as error the overruling of his objection to 
a question asked him on cross-examination about a statement he 
made to police officers that  he took the rings because he had a girl 
pregnant and needed some money to get her out of trouble. Defend- 
ant  admitted having made the statement. This cross-examination 
was relevant for the purpose of showing that defendant had a motive 
for the alleged crime. Stansbury, N.C. Evidence 2d, § 83. It was also 
competent to show that defendant had made prior statcnlents in- 
consistent with his testimony a t  the trial. Stansbury, N.C. Evidence 
2d, $ 46. 

[5, 61 Defendant further assigns as error various portions of the 
charge, contending that the court misstated some of the evidence, 
erred in instructing the jury to  carefully scrutinize defendant's tes- 
timony, and overly streszed the State's contentions. These conten- 
tions are without merit. Slight inaccuracies in the statement of the 
evidence will not be held for reversible error when not called to the 
attention of the court a t  the time. State v. Goines, 273 N.C. 509, 
160 S.E. 2d 469; State v. Sterling, 200 N.C. 18, 156 S.E. 96. The 
court not only instructed the jury to carefully scrutinize the testi- 
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mony of the defendant as an interested witness but also that  if they 
believed his testimony and found it  to be true they yere to give to  
it  the same weight as that  of a disinterested witness. This instruc- 
tion was proper. 3 Strong, N.C. Index 2d, Criniinal Law, 117. The 
contentions of the State and defendant were, in our opinion, fairly 
stated. 

Defendant's remaining assignments of error challenge the court's 
failure to instruct the jury as to its duty in fixing the value of the 
property taken and the failure of tlie court to submit to the jury 
the possible verdict of misdemeanor-larceny. These assignments of 
error are well taken. 

171 The record reflects that the verdict of the jury was that  the 
defendant was guilty of "grand larceny." The distinction between 
grand larceny and petty larceny has been abolished in this State 
for many years. G.S. 14-70. (For a discussion of the history of the 
larceny statutes in this State see opinion of Bobbitt, J. [now C.J.], 
in Xtnte v. Cooper, 256 N.C. 372, 124 S.E. 2d 91.) While there is no 
longer a crime in this State designated as "grand larceny" we never- 
theless consider the verdict of the jury as tantamount to a verdict 
finding the defendant guilty as charged in the bill of indictment. 
The bill of indictment charges the crime of felony-larceny in that  i t  
charges that the value of the property taken was in excess of two 
hundred dollars. G.S. 14-72 declares that  the larceny of property of 
the value of not more than two hundred dollars is a misdemeanor 
except where the larceny is from the person or by breaking and en- 
tering. It also provides that  in all cases of doubt the jury shall, in 
the verdict, fix the value of the property stolen. 

[8] The only evidence concerning value in the instant case was 
that  the total value of tlie thirty-five rings in the tray was $1501.25. 
The evidence, however, did not show that  the defendant took all of 
the rings, nor did it  show the value of those which he did take. 
Under these circumstances the evidence of value was equivocal and 
susceptible of diverse inferences. The court should therefore have 
subinitted to the jury under appropriate instructions the issue of 
the defendant's guilt of misdemeanor-larceny. 

There was also error in the failure of His Honor to instruct the 
jury that  in order to convict the defendant of felony-larceny they 
were required to find beyond a reasonable doubt that  he was guilty 
of larceny and that the value of the property stolen was more than 
two hundred dollars. 

I91 The recent case of State v. Jones, 275 N.C. 432, 168 S.E. 2d 
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380, reaffirmed the decision of State v. Cooper, supra, and made clear 
that  except in those cases where G.S. 14-72 is inapplicable, the State 
must prove beyond a reasonable doubt that  the value of the stolen 
property was more than two hundred dollars in order to convict of 
felony-larceny, and the trial judge must so instruct the jury even 
though no request is made for such instruction. The reason for this 
requirement is that  the defendant's plea of not guilty places in issue 
every essential element of the offense, including the element of value 
of the property stolen, and the credibility of the testimony must be 
passed upon by the jury. 

[ lo]  Since the jury was not instructed as to their duty to fix the 
value of the property in question, the effect is that the jury failed 
to  find that the Iarceny of which defendant was convicted related 
to property of a value of more than two hundred dollars. Conse- 
quently, as in State v. Jones, supra, the verdict here must be con- 
sidered as a verdict of guilty of larceny of personal property of a 
value of two hundred dollars or less. This is a misdemeanor and the 
judgment entered herein imposed a sentence greater than the max- 
imum allowed therefor. The judgment is therefore vacated and this 
decision will be certified to the Superior Court of Rowan County 
for the pronouncement of judgment herein as upon a verdict of 
guilty of misdemeanor-larceny. 

Error and remanded. 

CAMPBELL and PARKER, JJ., concur. 

STATE O F  NORTH CAROLINA v. RANDY LIGHTSEY 

No. 6910SC534 

(Filed 17 December 1969) 

1. Criminal Law § 76- order admitting confession - sufficiency of 
findings 

Order entered by the trial court in admitting defendant's confession 
was not inadequate in failing to specifically find that the confession was 
"uninfluenced by fear or hope of reward," the court's finding that "de 
fendant knowingly, freely and voluntarily made a statement" being suffi- 
cient to negate the possibility that defendant was influenced by fear or 
hope of reward. 
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STATE V. UGHTSEY 
- 

2. Criminal Law § 75- confessions -waiver of r ight  t o  counsel 
Statement by defendant, after having been advised of his rights by 

officers and asked if he understood his rights, that he had been in trouble 
enough to know his rights, is held sufficient to indicate that defendant 
intelligently waived his right to counsel a t  his in-custody interrogation. 

3. Criminal Law §§ 114, 12% instructions - hung  jury - expres- 
sion of opinion by court 

Where the jurx, after having deliberated for an hour and twenty min- 
utes, returned to the courtroom and advised the court that it  stood di- 
vided and that some of the jury members thought another police officer 
should testify, the trial court did not express an opinion on the sufficiency 
of the State's evidence by instructing the jury that  the solicitor had the 
duty to prosecute the case and determine what evidence would be intro- 
duced, that the jury was to find its verdict from the evidence i t  had 
heard, and that the jury should continue its deliberations and try to 
reach a verdict. 

4. Criminal Law § 140- coilsecutive sentences 
In this larceny prosecution, imposition of sentence "to begin a t  the 

expiration of any and all sentences the defendant is now serving in the 
North Carolina Department of Correction" clearly indicates the intent of 
the trial judge that the sentences of defendant be served consecutively 
without resort to evidence aliunde. 

APPEAL by defendant from Godwin, X.J., July 1969 Assigned 
Criminal Session (2nd Week), WAKE County Superior Court. 

The defendant was tried on a proper bill of indictment charging 
him with larceny of a 1967 Mercury Cougar automobile with a 
value in excess of $200.00. The bill of indictment contained a second 
count charging the defendant with receiving the automobile know- 
ing i t  to have been stolen, but the charge contained in the second 
count was dismissed by the trial court. 

The defendant entered a plea of not guilty, and from a jury ver- 
dict of guilty of larceny of property with a value in excess of 
$200.00 and a prison sentence of five years imposed on this verdict, 
the defendant appealed. 

The evidence on behalf of the State was to the effect that  on 24 
October 1968 Sanders Motor Con~pany had a 1967 model Mercury 
Cougar automobile on its sales lot in the City of Raleigh; tha t  that  
night the defendant took this automobile and drove i t  to Charlotte. 
The defendant had previously seen the automobile on the lot with 
keys in the ignition switch. There was one key in the switch and a 
similar key on the key ring attached. The defendant took the key 
off the key ring, and two days later returned and took the auto- 
mobile. I n  Charlotte the defendant was driving the automobile with 
three companions a t  an excessive speed and observed a police car 
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overtaking him. The defendant stopped the automobile, and he and 
his companions ran. The defendant was not apprehended a t  the 
time, and a few days later stole a Chevrolet auton~obile in Charlotte 
which he drove to Raleigh and abandoned on the streets of Raleigh. 

Police officers in Raleigh assigned to investigate the aut,omobile 
stolen from Sanders Motor Company, upon information received by 
them, took out a warrant for the defendant's arrest. 

On Monday, 28 October 1968 Officers Morris and Gilbert went 
to an address in Raleigh where they found the defendant and placed 
him under arrest. Before admitting what the defendant told the offi- 
cers while on the way to the police stat,ion after his arrest, the trial 
court conducted a voir dire and one of the arresting officers testified 
that the defendant was told: 

"That he had a right to make no statement; that  any statement 
he did make would be used against him in court; that  he had a 
right to an attorney; and that if he could not afford an atkorney, 
the State would appoint one for him." 

The defendant was then asked if he understood his rights. The 
defendant replied that "he had been in trouble enough to know his 
rights." The defendant did not request an attorney; and when asked 
if he would talk about this particular incident, he did do so, and 
stated in substance what has previously been set out. 

The trial judge then entered the following order: 

"The court finds as a fact that prior to the time that  the de- 
fendant made any statement to the witness Morris or Detective 
Gilbert on the day of his arrest, which mas prior to the issu- 
ance of a search warrant thereafter executed by Officers Morris 
& Gilbert, or answered any questions put to him by either of 
them with regard to the offense charged in the warrant that  he 
was advised that, by Officer Morris that he was under arrest; 
that the warrant for his arrest was read to him by Officer Mor- 
ris; that he was advised by Officer Morris that he had the right 
to legal counsel; that  if he mere unable to employ counsel, that  
counsel would be furnished to him without expense to him; that 
he was entitled to have counsel to confer with counsel and have 
counsel with him before making any statement or answering 
any questions; that the defendant advised that  he had there- 
tofore been in trouble that he knew what his rights were and 
that the defendant voluntarily, freely and understandingly 
waived his right to confer with and have counsel present with 
him prior to making any statement that  he may have made to 
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Officers Morris and Gilbert on the day of arrest and during 
such time as either of said officers may have interrogated him 
with regard to the matters and things alleged in the charge con- 
tained in the warrant for his arrest and that the defendant 
knowingly, freely and voluntarily made a statement to Officer 
Morris as he rode in a police car which transported him from his 
home to the office of the Wake County magistrate in the City 
of Raleigh and before a search was conducted of the premises 
whereat he resided by virtue of a search warrant thereafter 
issued. 

The court further finds as a fact that  the defendant was ad- 
vised and that  he understood that he was not required to make 
any statement to or answer any questions put to him by either 
Officer Morris or Officer Gilbert and that he mas advised and 
understood that any statement he made could and probably 
would be used against him in evidence upon his trial." 

Upon a jury verdict of guilty, the t,rial court entered a judgment 
containing this provision: 

"It is ADJUDGED that the defendant be imprisoned for the 
term of five ( 5 )  years in the State Prison to be assigned to work 
under the superviqion of the Commissioners of Correction. This 
sentence to begin a t  the expiration of any and all sentences 
the defendant is now serving in the North Carolina Department 
of Correction." 

Attorney General Robert Morgan, Deputy Attorney General 
Jean A. Benoy and Special dssistant Maun'ce W .  Horne for the State. 

Ralph McDonald for defendant appellant. 

[I] The defendant on this appeal presents four questions for de- 
cision. The first question is, were the findings and order of the trial 
court, prior to the admission of the defendant's confession, sufficient 
and supported by the evidence? We find that  the evidence was suffi- 
cient to sustain the findings and order of the trial court. The order 
itself was adequate. The defendant asserts that  in order to be ade- 
quate the order should specifically provide that  the confession was 
"uninfluenced by fear or hope of reward." The order of the trial 
court found "that the defendant knowingly, freely and voluntarily 
made a statement." This order negated any possibility that the de- 
fendant was influenced by fear or hope of reward and was sufficient 
and adequate. 
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[2] The second question is, was the defendant sufficiently informed 
tha t  he had a right to an attorney before he made any statement to  
the arresting officers and did he waive the right to an attorney? The 
defendant relies upon State v. Thorpe, 274 N.C. 457, 164 S.E. 2d 
171 (1968). We think the Thorpe case is readily distinguishable 
from the instant case. 

I n  the Thorpe case the Court held that  counsel had not been "in- 
telligently waived." It was pointed out in the Thorpe case 

"At this stage of the proceeding the officers had in custody a 
dull, retarded, uneducated, indigent boy 20 years old who had 
left school before he completed the third grade. In  giving the 
advice with respect to counsel, the officers did not explain to 
him tha t  he was entitled to counsel during the interrogation. 
To his inexperienced mind, in all probability, he understood the 
officers to mean that  counsel would be made available a t  his 
trial. Counsel a t  in-custody questioning upon arrest was some- 
thing relatively new a t  that  time. His failure to  request counsel 
a t  the interrogation is understandable. The failure to make the 
request under these circumstances was not a waiver of the right 
to  legal representation during the questioning." 

I n  the instant case after having been advised by the officers as 
to his rights, the defendant was asked if he understood his rights, 
and he replied "that he had been in trouble enough to know his 
rights." We think this was sufficient to indicate tha t  the defendant 
"intelligently waived" his right to counsel a t  his in-custody interro- 
gation and justified the finding of the trial court tha t  he had. State 
v. Bines, 263 N.C. 48, 138 S.E. 2d 797 (1964). 

[3] The third question is, was error committed by the trial court 
by expressing an opinion as  to the sufficiency of the proof on behalf 
of the Stale in a supplenlental charge? No exceptions were taken to 
the original charge. After the jury had deliberated for an hour and 
twenty minutes, the jury returned to the courtroon~ and advised the 
court tha t  the jury stood divided. The foreman announced tha t  some 
members of the jury thought another police officer should testify. 
The trial judge then instructed the jury as follows: 

"I told you on Monday, then I told you again on yesterday 
during the trial of this case tha t  the solicitor has the duty and 
responsibility to prosecute those criminal cases that  come into 
the Superior Court; that  he must exercise his discretion about 
what evidence to introduce during the trial of the case. When 
the solicitor announced that  he rests his case-that the State 
rests, I advised you of t,hat and you heard him announce tha t  
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the Stmate rests its case and I told you tha t  then the State had 
introduced all of the evidence that i t  intended to  introduce. So 
i t  is now too late to reopen and introduce additional evidence. 
Neither the jury nor the presiding judge determines what wit- 
nesses are to testify. You are to find your verdict from the evi- 
dence you have heard. Wow can I offer you any additional ad- 
vice or instructions? 

I can say this to you, ladies and gentlemen, I am certain that  
none of you will depart from any conscientious beliefs and feel- 
ings tha t  you have regarding the issue that  you have under con- 
sideration. I a m  certain that  you are reasonable people and that  
you have only deliberated for a matter of about an hour and 20 
minutes. So I am going to suggest to you that  you return to 
your jury room and continue your deliberation and see if you 
can't come to an agreement. If you find there are some further 
instructions regarding the law in this case that  you would like 
for me to comment upon, if you will come back and let me 
know that I will be glad to render you any assistance I can in 
tha t  connection. I cannot assist you in finding your verdict, 
that  is your responsibility. Incidentally, if you find tha t  you 
would like to take a recess during your deliberation we normally 
recess about mid-morning, about halfway between 9:30 and 
1:00 o'clock, if you find that  you would like to  take a recess 
during your deliberations and let me know about it, I will be 
glad for you to do so." 

The supplementary instructions do not constitute an expression 
of an opinion within the prohibition of G.S. 1-180. The  additional 
admonition with regard to their continued deliberation was in keep- 
ing with rules previously approved by our Appellate Court. State v. 
Fuller, 2 N.C. App. 204, 162 S.E. 2d 517 (1 968) .  

141 The fourth question is, was the starting date of the sentence 
imposed so indefinite that  i t  ran concurrently with any other sen- 
tences being served by the defendant? 

We think tha t  the sentence in this case clearly indicates the in- 
tent of the trial judge tha t  the sentences of the defendant are to be 
served consecutively, and this sufficiently appears without resort to 
evidence aliunde. I n  R e  Smith,  235 N.C. 169, 69 S.E. 2d 174 (1952). 

In  the trial and sentence of the defendant we find 

No error. 

PARKER and GRAHAM, JJ. ,  concur. 
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STATE OF NORTH CA4ROLINA v. SATHAXIEL JACOBS 

No. 6910SC542 

(F ikd  17 December 1969) 

1. Criminal Law § 42-- bloodstained pants - sufficiency of identifica- 
t ion 

In this prosecution for breaking and entering, bloodstained pants al- 
legedly worn by defendant on the occasion of the break-in were sufficiently 
identified for admission in evidence where defendant's grandmother tes- 
tified she put the pants in water to soak the morning after the crime, that 
she "reckoned" they were the pants defendant was wearing when he came 
home on the night in question, and that she gave the pants to a police 
officer, and the police officer testified that the pants were in the same 
condition as when he received them from defendant's grandmother and 
that the pants had been in his locker since they were given to him. 

2. Criminal Law 9 6 6  blood grouping test  results 
In this prosecution for breaking and entering, the trial court properly 

admitted expert testimony of the results of blood grouping tests per- 
formed on blood samples taken from the scene of the crime and from 
the defendant, notwithstanding the witness testified that he could not 
determine whether the two samples came from the same person. 

3. Burglary and Unlawful Breakings 9 5- breaking a n d  enter ing - 
sufficiency of circumstantial evidence 

I n  this prosecution for breaking and entering, the State's evidence is 
held suficient for submission to the jury where it tends to show that the 
proprietor of the store which was broken and entered shot one of the in- 
truders, that defendant and his uncle were seen walking around the store 
prior to the break-in, that defendant was bleeding when apprehended the 
day after the crime and had two wounds in his buttocks, and that blood 
samples taken from the crime scene and from defendant were both type A. 

APPEAL by defendant from Carr, J., 4 August 1969 Session of 
WAKE Superior Court. 

Defendant was indicted for breaking and entering with the  
felonious intent of larceny. The jury found him guilty as charged 
and he was sentenced to serve not less than four years nor more than 
six years. 

The State's evidence tended to show that  about 1:25 a.m. on the 
morning of 19 April 1969 the W. L. Hamilton Grocery Store was 
entered through a window located in the rear of the store. W. L. 
Hamilton, the proprietor of the store, fired two shots from a pisto1 
towards a noise in the store, the first shot hitting the unseen person. 
Blood was found in the area where the wounded person has escaped. 
The defendant had been seen in the vicinity of the store several 
hours earlier in the company of his uncle, walking up and down the 
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street and in back of the store. The two were later seen near the 
store by the same witness who testified that  the uncle was holding 
defendant as though he had been hurt. The evidence further tended 
to show that  a fire poker had been discovered outside the store near 
the window which looked like one that had been missing from the 
house of defendant's grandmother, where he had been staying. There 
is testimony that the grandmother was awakened by the defendant 
standing over her bed on the morning in question and that  when 
she awoke, defendant went into another room and lay down on a 
lounge chair and that she saw blood on the defendant's pants a t  that 
time. Blood was found on the lounge chair, on a spread on which de- 
fendant slept and on a pair of pants belonging to defendant which 
were found near the lounge chair. There is further evidence which 
tended to show that defendant was bleeding when apprehended on 
the afternoon after the break-in and that  he had two wounds in his 
buttocks where something had gone through both of his buttocks. 
The pants had two holes in the rear, above the hip pockets. There 
was expert testimony that the blood of the defendant and the blood 
scraped from the scene of the crime were of type A. 

Defendant offered no evidence. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Millard R. Rich,  Jr., for the State. 

L. Bruce Gunter for defendant appellant. 

MORRIS, J. 

[I] Defendant's first exception was to the introduction of the pair 
of pants into evidence. He contends that  the pants which were al- 
legedly worn on the occasion of the break-in were not sufficiently 
identified and should not have been admitted into evidence. We 
think there is sufficient testimony in the record to warrant admis- 
sion of the pants into evidence. The defendant's grandmother testi- 
fied in response to the solicitor's questions as follows: 

"Q. Listen to my question. Did you put the pants that he was 
wearing that night when he came home in soak the next morn- 
ing? 
A. I put them there in there. I reckon it  was the ones he 
had on." 
"Q. Did you put the pair of pants he was wearing that night 
in soak the next morning? 
A. I told you that I dropped them in the bath tub and run 
water on them. 
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Q. Was that  the pair of pants that  Nathaniel Jacobs was 
wearing when he came home that  night? 
A. No sir. I didn't ask him. I just dropped them in the tub and 
run water over them. That is all I done to them. 

Q. To what? Did that to what pair of pants? 
A. Them there. 

Q. These that  I have right here? 

A. Yes, sir. 

Q. Well, was that the pair that Nat.hanie1 Jacobs was wear- 
ing when he came home that night? 

A. I don't know. I reckon so." 

('Q. And you say that  they were his pants that he was wear- 
ing that  night, didn't you? 
A. I reckon t,hey were. I won't over there when it  happened. 

I don't know nothing about what happened." 

She also testified t,hat she t,old a police officer that  "they were 
Nathaniel Jacobs' pants, . . ." 

Police Officer J. H. Bowers testified that   defendant,'^ "grand- 
mother gave me the pants Saturday evening about 3:00 o'clock, and 
I picked up a bloody spread a t  the same time. The pants were in 
substantially the same condition when I got them as they are now. 
They have been in my locker since I have had them." 

This testimony provides some evidence that  the pants are what 
they are purported to be and objections to its sufficiency goes to the 
weight to be given the testimony rather than to the admissibility 
of the pants into evidence. 22A C.J.S., Criminal Law, § 709, pp. 
949-951. The weight to be given the testimony and the credibility 
of the witnesses are for the jury. 2 Strong, N.C. Index 2d, Criminal 
Law, 5 103. 

[2] Defendant's second exception is to the court's refusal to 
strike the testimony of the SBI chemical specialist relating to blood 
samples taken from the scene of the crime and from the defendant. 
The witness testified that both blood samples demonstrated the A 
blood grouping factor but that he "could not make a test to deter- 
mine whether or not the blood in the scrapings was some of the same 
blood or from the same person as the flood from" the defendant 
and that he did not know whether the two samples came from the 
same person. There is respectable authority that  such testimony re- 
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lating to blood test results may be admitted into evidence. 46 A.L.R. 
2d 1000; McCormick on Evidence, $ 177 (1954); 29 Am. Jur. 2d, 
Evidence, $ 106. 

In State v. Peele, 274 N.C. 106, 161 S.E. 2d 568 (1968), cert. 
denied, 393 U.S. 1042 (1969)' the defendant's bloodstained clothing 
was held to be properly admitted into evidence after chemical an- 
alysis had disclosed that the stains on the clothing were made by 
human blood of the same type as the victim's blood. In the Peele 
case the question was whether defendant's bloodstained clothing was 
admissible into evidence after chemical analysis was performed, 
whereas in the case a t  bar the question is whether the testimony 
itself is admissible. Also, in the Peele case the comparison was made 
between blood found on defendant's clothing and the blood of the 
victim, whereas in the case a t  bar the comparison was made be- 
tween the blood taken from the scene of the crime and the blood of 
the defendant. We hold that  the testimony relating to  the blood 
grouping tests was admissible. 

[3] Defendant's third exception is to the court's refusal to dis- 
miss the case a t  the close of the evidence. I n  State v. Colson, 1 N.C. 
App. 339, 161 S.E. 2d 637 (1968), cert. denied, 393 U.S. 1087 (1969), 
is was said: 

"[Hlowever, to withstand a motion of nonsuit in a criminal 
case i t  is not required that  the evidence exclude every reason- 
able hypothesis other than that of defendant's guilt. It is re- 
quired that there be substantial evidence of all material ele- 
ments of the offense, and i t  is immaterial whether the substan- 
tial evidence is circumstantial or direct or both. As was said by 
Higgins, J., in State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431: 
'To hold that  the court must grant a motion to dismiss unless, 
in the opinion of the court, the evidence excludes every reason- 
able hypothesis of innocence would in effect constitute the pre- 
siding judge the trier of the facts. Substantial evidence of guilt 
is required before the court can send the case to the jury. Proof 
of guilt beyond a reasonable doubt is required before the jury 
can convict. What is substantial evidence is a question of law 
for the court. What that  evidence proves or fails to prove is a 
question of fact for the jury.' " 

In  this case there was enough evidence of the material elements 
of the crime to submit the case to the jury. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 
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STATE OF PI'ORTH CAROLINA v. DAVID LEON MITCHELL 
AND 

STATE OF NORTH CBROLINA v. CHARLES McKINZIE 
-4XD 

STATE OF NORTH CAROLINA v. MATHEW McKINZIE 

KO. 695SC548 

(Filed 17 December 1969) 

1. Criminal Law § 6- reason fingerprints no t  t aken  - nonexpert tes- 
timony 

Defendants were not prejudiced when the court allowed a police officer 
who had not been qualified as  a fingerprint expert to testify that no 
fingerprints were taken from a pistol because it was wet. 

2. Robbery 5 4- aiding and  abetting - suEiciency of evidence 
In this armed robbery prosecution, the State's evidence was sufficient 

for submission of the case against two defendants to the jury under the 
law of aiding and abetting where i t  tended to show that, although they 
did not say anything or exhibit any weapon, they were with the actual 
perpetrator of the robbery before, during and after the robbery and when 
they were arrested. 

3. C"rimina1 Law § 11- instructions - aiding a n d  abetting - undue  
emphasis 

In this prosecution of three defendants for armed robbery, fact that 
the law pertaining to aiding and abetting was mentioned in more than 
one place in the charge is not undue emphasis and did not prejudice the 
two defendants against whom the case was submitted to the jury under 
the lam of aiding and abetting. 

4. Criminal Law §§ 102, 116, 16+ failure of defendants t o  testify 
- argument  of solicitor - instructions 

Prejudicial effect of any remarks the solicitor may hare made relating 
to the failure of defendants to take the stand was removed when, im- 
mediately upon objection by defmdants' counsel to the solicitor's remarks, 
the court admonished the solicitor not to make inferential observations 
that would suggest that defendants had not taken the stand, and the court 
charged the jury that defendants had the absolute right not to take the 
stand and that the fact they did not could not be considered prejudicial 
to their case. 

5. Criminal Law § 1 3 s  motion t o  set aside verdict as contrary t o  
weight of evidence 

,4 motion to set aside the rerdict as being contrary to the weight of 
the evidence is addressed to the discretion of the trial judge, whose rul- 
ing will not be disturbed in the absence of abuse of that discretion. 

6. Indictment and Warran t  59 4, 14- hearsay testimony before g rand  
jury - quashal of indictment 

An indictment is not subject to quashal on the ground that the testi- 
mony before the grand jury was based on hearsay. 
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APPEAL by defendants from Xintz, J., 21 July 1969 Session, NEW 
HAKOVER Superior Court. 

All three defendants were found guilty by a jury of armed rob- 
bery. Defendant Mitchell was sentenced to serve a term of not less 
than nine nor more than twelve years; defendant Charles McKinzie 
was sentenced to serve a term of not less than five nor more than 
six years and defendant Mathew McKinzie was sentenced to serve 
a term of not less than five nor more than seven years. 

The evidence for the State tends to show that  about 11:30 p.m. 
on 20 June 1969 Wilbur Lunn had left his aunt's house in the 1000 
block of North 6th Street in Wilmington and was walking down 6th 
Street just behind the three defendants, none of whom he knew. As 
Lunn was preparing to cross the street, defendant Mitchell pulled a 
black, pearl handled pistol which looked like a .22 caliber and told 
Lunn to drop his pocketbook, keep walking and not to look back. 
Lunn did as he was told. After he liad walked 200 or 250 feet he was 
told by Mitchell to come back and get his wallet. Lunn testified 
that  he begged the defendants not to shoot him and was told by 
Mitchell that  he was not going to be shot, that  he should just pick 
up his wallet and walk on. Lunn testified that  he walked about 150 
yards to a house and called t!ie police. He later discovered that $5.00 
had been removed from his wallet. He testified that he had not heard 
either of the McKinzies say anything. Lunn identified a .22 caliber 
pistol, State's Exhibit No. 1, as looking like the same gun with 
which he was held up. 

Police Officer J .  F. Newber testified that  while on duty on the 
night in question he received a call about 11:30 p.m. to go to the 
900 block of North 6th Street, where he talked with Lunn. Lunn 
reported he liad been robbed, gave a description of his assailants and 
pointed in the direction that they had last been seen. Newber began 
patrolling the area and first saw the defendants walking together 
near the railroad bridge on 6th Street about two blocks from where 
he had talked to Lunn. He notified a detective, Officer Fredlaw, and 
apparently, though it  is not clear from the record, they both made 
the arrest about four blocks from where Officer Newber had talked 
with Lunn. 

Police Lieutenant C. E. Wilson testified that  about 6:10 a.m. on 
the morning following the alleged robbery he went to the vicinity of 
the railroad bridge and found a 22  caliber pistol which he identified 
as State's Exhibit No. 1. On cross-examination he testified that he 
did not take any fingerprints from the pistol. On redirect examina- 
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tion he testified, after defendants' objection was overruled, that he 
did not get any fingerprints because t,he pistol was "good and wet". 

The State rested its case, defendants presented no evidence and 
moved for nonsuit, which motion was denied. After the charge of 
the court defendants moved the court to set aside the verdict and 
grant a new trial because of the improper argument of the solicitor 
to the jury, to set aside the verdict as being contrary to the weight 
of the evidence, to set aside the verdict for errors committed in the 
trial and to arrest the judgment. All motions were denied. 

From judgments entered on the jury verdict, defendants ap- 
pealed. 

Attorney General Robert Morgan b y  Trial Attorney Robert G. 
Webb for the State. 

James L. Xelson for defendant appellants. 

[I] By assignment of error No. 1 defendants contend that  i t  was 
error for the court to allow Police Lieutenant Wilson to testify with 
reference to not having taken any fingerprints from the pistol with- 
out first having found him to be an expert. This contention is with- 
out merit and is overruled. See State v. McClain, 4 N.C. App. 265, 
166 S.E. 2d 451 (1969). Defendants could not be prejudiced by the 
lack of evidence against them in~plicit in the State's admission that 
no fingerprints had been taken from the pistol. 

[2] Assignments of error Kos. 3, 4, 5, and 6 are concerned with 
questions pertaining to the McRinzie brothers. It is their contention 
that there Tas  not sufficient evidence as to them to withstand mo- 
tion for nonsuit and also that the court overinstructed the jury on 
the law of aiding and abetting thereby prejudicing their right to a 
fair determination by the jury. In  view of the surrounding circum- 
stances, there was sufficient evidence introduced by the State for the 
case against the McKinzie brothers to be submitted to the jury for 
consideration under the lam of aiding and abetting. State v. Mc- 
Cube; State v. Loften, 1 N.C. App. 461, 162 S.E. 2d 66 (1968). The 
uncontroverted testimony of the State's witnesses placed the Mc- 
Kinzie brothers with &litchell before, during and after the robbery 
and a t  the time Mitchell and the NcKinzie brothers were arrested. 
We think the evidence, taken as a whole, does more than point the 
finger of suspicion toward the McKinzies. We hold that  the evi- 
dence in this case was sufficient to withstand the motion for non- 
suit. 
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[3] I n  reviewing the charge of the court to the jury concerning 
aiding and abetting, we find no prejudicial error. The mere fact tha t  
the law pertaining to aiding and abetting was mentioned in more 
than one place in the charge is not undue emphasis and did not 
prejudice the defendants. These assignments of error are overruled. 

[4] Defendants next contend that  their motion for a new trial 
should have been granted because of the improper argument of the 
solicitor. Although the record is silent as  to what the solicitor said 
which defendants contend was improper, there is indication that the 
solicitor may have made observation3 from which i t  could be in- 
ferred tha t  the defendants had not taken the stand to defend them- 
selves. This, of course, would not be proper argument. However, if 
the trial court takes proper action to renlove any prejudicial effect 
which might have resulted from the solicitor's remarks, such remarks 
will not be held to be reversible error. State v. Stephens, 262 N.C. 
45, 136 S.E. 2d 209 (1964). The record indicates tha t  immediately 
upon objection by defendants' counsel to the solicitor's remarks, 
whatever they were, the court admonished the solicitor that  he must 
not make inferential observations that would suggest tha t  the de- 
fendants had not taken the stand. Also the court's charge to the jury 
contained a statement to the effect that  the defendants had the abso- 
lute right not to take the stand and the fact tha t  they did not 
could not be considered prejudicial to their case. We think that any 
prejudicial effect of any remarks the solicitor may have made was 
effectively removed by the court's statements a t  the time and later 
by the court's charge to the jury. 

[5] By assignment of error S o .  9 defendants contend tha t  it was 
error to refuse their motion to set aside the verdict as being contrary 
to the weight of the evidence. This contention is without merit and 
is overruled. Whether to grant such a motion is within the discre- 
tion of the trial judge and will not be disturbed in the absence of 
abuse of that  discretion. State v. Xassey, 273 N.C. 721, 161 S.E. 2d 
103 (1968) ; State v. Kirby,  4 N.C. App. 380, 166 S.E. 2d 833 (1969). 
No abuse has been shown. 

[6] Defendants' last assignment of error is addressed to the re- 
fusal of the court to allow their motion in arrest of judgment. De- 
fendants contend that  the indictments were based on the hearsay 
testiniony of two police officers, one of whom was not called to tes- 
tify a t  the trial, and therefore subject to quashal. This contention 
is without merit and is overruled. An indictment is not subject to 
quashal on the ground tha t  the testimony before the grand jury was 
based on hearsay. State v. Wall, 273 N.C. 130, 159 S.E. 2d 317 
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(1968) ; State v .  Hartsell, 272 N.C. 710, 158 S.E. 2d 785 (1968); 
State v.  Levy, 200 N.C. 586, 158 S.E. 94 (1931). 

Other assignments of error are not brought forward and are 
deemed abandoned. Rule 28, Rules of Practice in the Court of Ap- 
peals of North Carolina. Defendants have had a fair trial, free from 
prejudicial error. 

Affirmed. 

MALLARD, C.J., and HEDRICK, J., concur. 

ANNIE L. HURDLE V. THE ALBEMAHLE HOSPITAL, INC. 

No. 691.SC432 

(Filed 17 December 1969) 

Hospitals § 3- liability for injury to pat ient  - negligence of employee 
In  an action on behalf of a n  eighty-eight year old arthritic patient who 

allegedly sustained a broken leg when an orderly employed by defendant 
hospital lifted the patient from a wheelchair and put her on the bed, the 
evidence is insufficient to support a h d i n g  that the patient's injury was 
proximately caused by any negligence of the orderly, and submission of 
the case to the jury was erroneous. 

APPEAL by defendant from Parker, J., 5 May 1969 Term of 
PASQUOTANK Superior Court. 

This is a civil action tried before a jury in which the plaintiff 
seeks damages for injuries allegedly caused by an employee of the 
Albemarle Hospital. 

Plaintiff is an eighty-eight year old incompetent person for whom 
suit was brought by Agnes Hurdle White who was duly appointed 
by the Clerk of the Superior Court of Pasquotank County as next 
friend, both plaintiff and next friend being residents of Camden 
County, North Carolina. 

Plaintiff alleges that on 5 August 1968, while a patient a t  the 
Albemarle Hospital, she suffered fractures of both bones of her leg 
due to the negligent manner in which an orderly, Robert Johnson, 
lifted her and dropped her from her wheelchair into her bed causing 
her to cry out. This, together with allegations that the employee, an 
orderly named Robert Johnson, "did handle the plaintiff, a female 
patient, without the presence and help of a nurse, as required by the 
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hospital orders" and that said Johnson "did move the plaintiff from 
her wheelchair without the assistance of a t  least one other person, 
contrary to the hospital orders" constituted the allegations of neg- 
ligence on which the plaintiff's claim was founded. Plaintiff did not 
allege negligence in the selection and retention of the employee, nor 
managerial or administrative negligence on the part of the hospital. 

The jury answered the issues in favor of the plaintiff and from 
judgment thereon the defendant appeals. 

Thomas Chears, Jr., and Steingold and Steingold of Norfolk, 
Virginia, b y  J. Cameron Mann  for plaintiff appellees. 

Hall and Hall b y  John H .  Hall for defendant appellant. 

We deem i t  necessary to comment upon but one of the questions 
presented upon appeal by the defendant. The defendant frames the 
question, to which we respond in the aErmative, as follows: 

"1. Did the Court commit reversible error in failing to grant 
defendant's motion for judgment of nonsuit, entered when plain- 
tiff rested, and renewed at  the conclusion of the evidence?" 

The complaint alleged that the employee of the defendant, upon 
moving the plaintiff from her wheelchair to her bed, "dropped the 
plaintiff on the bed in such a manner as to cause her legs to be- 
come entangled and severely bent in a backwards position which 
caused the plaintiff to cry out," and that approximately two hours 
later the plaintiff was found by her daughter to have suffered broken 
bones in her leg. 

The evidence failed to disclose any "dropping" of the plaintiff. 
The complete testimony of the only eyewitness to the alleged inei- 
dent, Mrs. Dorothy Whitehurst, a witness for the plaintiff, is as 
follows: 

"On August 5, 1968, I was in the Albemarle Hospital as a 
patient, and had been there since June 16. I was a patient in the 
same room with Mrs. Annie Hurdle. I was next to the window 
on one side of the room, and she was over there by the closet 
on the other side of the room. I saw an orderly in the afternoon 
of August 5, 1968, take Mrs. Hurdle up from the bed and put 
her in the wheelchair. They then pushed her out in the hall, 
and the nurse fed her supper about 5:OO.  The same orderly 
brought her back in the room, he took her up, and put her back 
to bed, his name was Bob Johnson. He taken her underneath 
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her arms, and lifted her over his head when he taken her out 
of the wheelchair, and put her back on the bed. (The witness 
illustrated by showing that  the orderly took Mrs. Hurdle under 
her armpits, and lifted her up i11 that  manner.) 

I know Mrs. White, and she is the daughter of Mrs. Hurdle. 
She came in the room later, and Mrs. White, like she did every 
time she came, she would generally straighten Mrs. Hurdle's 
legs out, and sit her up in the bed for awhile until the nurses 
came and were going to fix her for bed that  night. When Mrs. 
White taken hold of Mrs. Hurdle's legs to start to  straighten 
them she hollered and started crying. She was not able to move 
herself in bed." 

Plaintiff's physician, Dr. Wassink, testified in substance as fol- 
lows. He admitted plaintiff to the hospital some three weeks earlier 
because there was no other place for her to stay. She had been suf- 
fering from arthritis for years. She had previously sustained a frac- 
ture of her hip and for two or three years prior to that  time she 
was bedridden and unable to walk. Neither of her legs would ever 
be weight bearing. She has a condition known as osteoporosis which 
he described as a condition by which the calcium disappears from 
the bone and therefore leaves the bone in a weakened condition and 
"causes what you might say soft bones." The calcium in plaintiff's 
right leg had disappeared to a considerable extent. He could not say 
whether plaintiff had enough strength to have caused her leg to be 
fractured through her own movements. I t  would be possible for the 
fracture to  have been caused by "natural causes." It would be un- 
usual if i t  happened spontaneously. For a t  least three weeks prior to 
August 5th he had had her taken from her bed and placed in a 
wheelchair once or twice a day. A sheet was tied in front of her so 
she wouldn't fall out of the chair. The plaintiff's general mental con- 
dition was such that  she was clear a t  times and a t  times would be 
slightly confused. She gave no history as to how the fracture oc- 
curred. Results of the x-ray report were introduced by the plain- 
tiff which read: "X-ray on 8-6-68 showed a fractured tibia and 
fibula with severe osteoporosis. /s/ Dr. Wassink." 

The plaintiff's daughter, Rirs. White, testified that  she visited her 
mother on 5 August 1968 a t  about 6:30 or 7:00 and that  

"[wlhen I walked in I saw a different expression on my moth- 
er's face. She was lying on her left side and I said 'Mama, that 
is all right. I am going to sit you up and you'll be comfortable.' 
So, as usual, I pulled the cover down to straighten her legs out, 
I mean by straightening her legs out to pull them down a little, 
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they were kind of bent over, and I wanted to get her over on 
her back. I started cranking the bed, and then I went back to 
straighten her up a little more before I sat her all the may up. 
Tha t  is my usual procedure with her. On this particular night 
as  soon as I turned the covers down and took hold of her legs, 
she was lying on her left side, and she hollered, 'Oh, my leg,' 
and she said 'You are pulling my leg off.' I wasn't even touch- 
ing i t  then." 

She noticed a knot about the size of her fist right above the ankle 
on the inside of her right leg. She had not observed the knot on the 
previous night when she arrived to make her mother comfortable 
and have her sit up before time for her to retire for the night. When 
she moved her on the previous night, plaintiff did not make any 
complaint. Plaintiff had not tried to stand on either leg for the 
last six or seven years. 

The administrator of the hospital testified as a witness for the 
plaintiff, in pertinent part  as follows. The hospital had no standard 
or regulation for transferring a patient in bed to a wheelchair but  
a nurse was required to be preeent when an orderly handled a fe- 
male patient. Plaintiff offered into evidence a paperwriting which 
was identified by the administrator as an "incident report." The 
report stated that  a nurse was present when the patient was moved. 

The defendant offered evidence from the orderly and nurse who 
were present a t  the time the plaintiff was taken from and returned 
to her bed along with that  of the nurse in charge of the floor. Al- 
though this evidence tended to show that  the plaintiff was a t  all 
times handled in a careful and prudent manner, i t  i s  not to be con- 
sidered unless favorable to the piaintiff, and except when not in 
conflict with plaintiff's evidence, i t  may be used to explain or make 
clear that  which has been offered by the plaintiff. 

Suffice to say tha t  defendant's evidence casts no additional light 
on how, when or why plaintiff's leg was broken. Evidence from the 
nurse who was present and from the orderly, not in conflict with 
plaintiff's evidence, (as contrasted with her allegations) tended to 
show the nurse held the wheelchair while the orderly lifted the plain- 
tiff and placed her in the bed on her back; tha t  she was in no way 
dropped and gave no indication of pain; tha t  plaintiff's knees were 
usually bent and that  on this occasion pillows were placed under 
them for support. 

The evidence has been set forth in considerable detail. We do 
not deem i t  necessary to enumerate all the random conclusions 
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which could arise therefrom except to say that viewing the evidence 
with liberality, we reach the conclusion that the case should not 
have been submitted to the jury. Negligence on the part of the de- 
fendant as the proximate cause of plaintiff's injury does not appear. 
The evidence does not bridge the hiatus between the act complained 
of and the injury. 

Under the circumstances of this case, the fact that the injury 
occurred while the plaintiff was under the care of the defendant 
does not afford any evidence that i t  arose from the negligence of the 
defendant's employee. This is not a case where the very nature of 
the injury is inconsistent wit,h any hypothesis other than that the 
employee was negligent, or that, indeed, the injury was proximately 
caused by such negligence if i t  could be assumed to have existed. On 
the contrary, the injury is such that i t  can be explained by the ex- 
istence of the diseased bone and by other circumstances consistent 
with due care. 

Defendant's motion for nonsuit a t  the close of the evidence should 
have been allowed. The judgment of the superior court is 

Reversed. 

BROCK and BRITT, JJ., concur. 
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§ 5. Wrongful Act a s  Basis of Ca,use of Action 
A party will not be allowed to take advantage of his own wrong. Curry 

v. Etaleu, 165. 

ADVERsBE POSSESSION 

§ 2. Hostile and  Permissive Use 
Where plaintiff's entry into possession was with permission of the owner, 

such possession did not become adverse until acts of dominion done in character 
of owner were such as to give notice to the owner that permissive use was 
disclaimed. Board of Education v. Lamm, 656. 

§ 23. Burden of Proof 
Party asserting title by adverse possession has the burden of proof on 

that issue. Board of Education v. Lamm, 656. 

§ 24. Relevancy of Evidence 
Trial court properly admitted testimony of declaration by plaintiff's agent 

accompanying and characterizing transfer of possession of property in ques- 
tion as  exception to hearsay rule. Board of Education v. Lamm, 656. 

Error in admission of testimony by defendant's witnesses of declarations 
by titleholder a t  approximate time he put plaintiff in possession and on two 
occasions while it  has been in possession, that the county was using the prop- 
erty a s  long as i t  was used for school property and the property would go 
back to him when school was discontinued, held not prejudicial where other 
evidence to same effect was properly admitted. Did. 

§ 25.1. Instructions 
Trial court properly charged that if jury believed entry into possession 

was permissive, such possession did not become adverse until the acts of 
dominion done in character of owner were such as to give notice to 
owner that permissive use was disclaimed. Board of Education v. Lamm, 6 6 .  

In  action involving claim of adverse possession to school property, trial 
court did not err in failing to charge jury upon statute prohibiting county 
board of education from contracting for erection o r  repair of any school build- 
ing unless the site on which i t  is located is owned by the board of education 
and the deed is properly registered. Ibid. 

APPEAL AND ERROR 

9 1. Jurisdiction i n  General 
Clvil proceedings are appealable directly from the district court to the 

Court of Appeals. Cline v. Cline, 523. 

§ 4. Theory of Trial  i n  Lower Court 
Theory on which case was tried in superior court must be theory of case 

on appeal. Beverages v. New Bern, 632. 

§ 6. Judgments  a n d  Orders Appealable 
Appeal from interlocutory injunction is not premature. Deckcr v. Cole- 

man, 102. 
Appeal lies- from order awarding alimony and counsel fees pendente lite. 

Kearns a. Kearns, 319. 



768 ANALYTICAL INDEX [ 6 

APPEAL AND ERROR - Continued 

Appeal from order of Industrial Commission removing Workmen's Com- 
pensation case from hearing docket pending determination of common-law ac- 
tion for persoual injuries is dismissed as premature. Morse v. Curtis, 620. 

Failure of trial court to grant defendant's motion for nonsuit presents no 
question for consideration on appeal where trial court set aside verdict in de- 
fendant's favor. Reece w. Reece, 606. 

3 16. Jurisdiction and  Powers of Lower Court 
Where proceediug under the Uniform Reciprocal Enforcement of Sup- 

port Act was appealable directly from the district court to the Court of Ap- 
peals, a judge of the superior court had no authority to grant an extension 
of time to perfect the appeal from the district court. Cline v. Cline, 523. 

§ 24. Secessity f o r  Exceptions 
Exceptions not filed in the record are deemed abandoned. Cline ti. Cline, 

523. 

§ 26. Assignments of E r r o r  t o  Judgment  
Assignments of error to entry of judgment presents face of record proper 

for review. Christenson v .  Ford Sales, 137. 

§ 39. Time of Docketing 
Appeal is subject to dismissal for failure to docket the record on appeal 

v~ithin 90 days after date of judgment appealed from. State Bar  v. Temple, 
437; Young v.  Ins. Go., 443; Dimon v. Dimon, 623; Reece v. Reece, 606. 

Authority of trial tribunal to extend the time for docketing record on ap- 
peal in Court of Appeals cannot be exercised by order allowing appellant ad- 
ditional time to serve his case on appeal. Becce v .  Rcece, 606; Kurtx %. Ins. 
Go., 623. 

Authority of trial tribunal for good cause to extend the time for docket- 
ing the record on appeal in the Court of Appeals may not be exercised after 
the 90-day period for docketiug has expired. Dimon 0. Dixon, 623. 

§ 45. Failure t o  Discuss Assignments of Emor i n  Brief 
Assignments of error not set out in the brief are  deemed abandoned. E* 

terprises v. he in^, 548; Graves v .  Har?-ifzglo?r, 717. 

5 46. Burden to Show Error 
The burden is on appellant not only to show error but that the alleged 

error was prejudicial. HufJines v .  TVestnzoreland, 142; Hill v. Bhanks, 255. 

§ 47. Harmless Error  
Judgment R-ill not be set aside on appeal for harmless error. Herring v. 

~IfcGluin, 359; Board o f  Educatio?~ v .  L a m n ~ ,  633. 

§ 50. Harmless Er ror  i n  Instructions 
Where it was stipulated that plaintiff lost his sense of smell in the ac- 

cident complained of, plaintiff mas not prejudiced by instruction that there 
was e~~idence in the case tending to show that plaintiff had lost his sense of 
smell. Hill %. Bha?zks, 253. 

5 54. Review of Discretionary Matters 
Action of trial judge in setting aside judgment in his discretion is not 

reviewable on appeal. Reece v. Reece, 606. 
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APPEAL AND ERROR - Continued 

§ 57. Review of Findings 
Findings of fact which are supported by competent evidence are  binding 

on appeal. Styron v. Supply Co., 675. 

§ 58. Review of Equity Proceedings 
On appeal from interlocutory order, the Court of Appeals may review 

the findings of fact as  well as the conclusions of law. Register v. Grifin, 572. 

§ 62. New Trial and Partial New Trial 
Court of Appeals has discretionary power to grant a partial new trial. 

Kinpzey v. Goley, 182. 
In appeal from consolidated trial of action by driver of one automobile 

involved in a collision against driver of second automobile involved, and ac- 
tions by two passengers in the first automobile against both drivers, petition 
by first driver that only a partial new trial be awarded is denied by the 
Court of Appeals. Ibid. 

8 63. Remand 
The Court of Appeals will remand a cause in order that a necessary party 

may be brought in. Highway Comm. v. Gmnzble, 568. 

ARREST AND BAIL 

§ 3. Arrest Without Warrant 
The arrest of defendant without a warrant on a charge of unlawful pos- 

session of tablets containing the narcotic drug LSD is lawful where the offi- 
cers who made the arrest had reasonable ground to believe defendant had 
committed a felony and would evade arrest if not immediately taken into 
custody. 8. v. Roberts, 312. 

In  determining whether officers had reasonable grounds to believe that 
defendant mould wade arrest if not taken into immediate custody, the court 
must necessarily take into consideration the nature of the felony, the hour of 
the day or night, the character and reputation of the neighborhood where the 
arrest mas made, the number of suspects, the number of officers available for 
assistance, and the likely consequences of the officers' failure to act promptly. 
Ibid. 

8 9. Right to Bail 
Trial court did not abuse its discretion in fixing bail in amount of $10,000 

pending appeal. S .  v. XcDonald, 627. 

ilSSAULT AND BATTERY 

§ 4. Criminal Assault 
Criminal assault is governed by common law rules in this State. 8, v. 

Hill, 365. 
.A criminal assault may occur either by an intentional offer or attempt by 

force and violence t o  do injury to the person of another or by a show of 
violence causing the reasonable apprehension of immediate bodily harm or 
injury whereby another is put in fear and thereby forced to leave a place 
where he has a right to be. Ibid. 
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ASSAULT AND BATTERY - Continued 

7. Assault on a Female 
Assault on a female is not a simple assault but is a misdemeanor punish- 

able in discretion of the court. &'. u. Hill, 365. 

§ 11. Indictment and  Warran t  
There is no fatal variance where indictment charges assault with a pistol 

and further alleges assault occurred "by shooting him with a pistol" and the 
evidence discloses the victim was not shot but was beaten with a pistol. S. 
v. Xusl~el ly ,  174. 

§ 16. Instructions Generally 
Instruction that jury might find assault with intent to Bill if defendant 

intended either to kill or inflict great bodily harm is prejudicial error. S. I;. 

WuskeZZg, 174. 
In  joint trial of two defendants for two offenses of felonious assault, 

charge susceptible to construction that jury could End both defendants guilty 
on each count if i t  found that either defendant feloniously assaulted either 
rictim is error. Ibid .  

In  prosecution for assault with a deadly weapon, defendant was not prej- 
udiced by instruction of court relating to apprehension of prosecutrix and 
person who shoved her out of area of danger. 8. a. Hill, 365. 

16. Submitting Questions of Guilt  of Lesser Degrees of Offense 
Where in a prosecution for assault with a deadly weapon the evidence 

tends to silow assault on a female at  least, it is not error to fail to submit the 
question of guilt of simple assault. S. v. Hill, 365. 

17. Verdict and  Punishment 
Maximum pnnishment for defendant sentenced for crime of assault on a 

female after 28 May 1969 is six months, notwithstanding statute provided 
punishment of two years at  time assault was committed. S. v. ?Ifitchell, 534. 

ATTORNEY AKD CLIENT 

3. Scope of Attorney's Authority 
An attorney is presumed to have authority to act for the client whom he 

professes to represent. Alexander u. Board of Education, 92. 

§ 6. Withdrawal of Attorney from Case 
,4n attorney of record may not abandon his client's case in court without 

justifiable cause and permission of the court. S. v. Penley, 455. 

AUTOMOBILES 

2. Suspension of License 
In any case in which a license is suspended after reexamination of the 

licensee under the authority of G.S. 20-29.1, the Commissioner of Motor Ve- 
hicles is required to notify the licensee of such suspension, although no require- 
ment for notice appears in the statute. 8. v. Hughes, 287. 

§ 3. Driving After Suspension o r  Revocation 

To constitute a violation of G.S. 20-28(a) there must be (1) operation of 
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a motor vehicle by a person ( 2 )  on a public highway (3) while his operator's 
license is suspended or revoked. S. v. Hughes, 287. 

Uniform Traffic Ticket sufficiently charged defendant with offense of 
driving a motor vehicle while his license was permanently revoked in viola- 
tion of G.S. 20-28. 8. v. Letterlough, 36. 

Copy of defendant's driving record under seal and certification of Depart- 
ment of Motor Vehicles was properly admitted in evidence. IbicZ; S. 2;. Hughes, 
287. 

Solicitor's argument to jury that defendant had been driving while license 
revoked for three or more offenses is held not prejudicial. 8. v. Letterlough, 36. 

Form of driver's license record used by Department of Motor Vehicles is 
disapproved 8. v. Hughes, 287. 

I n  prosecution for driving while license was suspended, notation on de- 
fendant's driving record of figures "06 26 68" which appear in  the column 
headed "Mail Date of Suspension Mth Day Yr" is insufficient to show that 
defendant had been notified that his license was suspended. Ibid. 

§ 7. Safety Statutes  
A police officer, when in pursuit of a lawbreaker, is not to be deemed 

negligent merely because he fails to observe the requirements of the Motor 
Vehicle Act, but he is required to observe the care which a reasonably prudent 
man would exercise in the discharge of official duties of a like nature under 
like circumstances. Collins v. Christenberry, 504. 

3 8. Attention t o  Road, Lookout a n d  Due Care 
The driver of a motor vehicle has the duty to keep an cutlook in the di- 

rection in which he is traveling and is held to the duty of seeing that which 
he ought to have seen. Hill v. Shanks, 255. 

5 9. Turning 
A motorist undertaking to make a left turn may properly assume that 

the oncoming motorist will exercise due care. Johrtson v. Douglas, 109. 

3 16. Passing Vehicles Waveling i n  Same Direction 
The duties that automobile drivers owe one another when traveling in 

the same direction are  governed by the circumstances of each case. Racine 2;. 

Boege, 341. 
Statute requiring driver of vehicle about to be overtaken to yield right-of- 

way does not apply to highway patrolman who set up running roadblock in 
attempt to stop a car being pursued by another patrolman. Collins v. Christen- 
b e r ~ ,  504. 

5 17. Right  Side of Road and  Passing Vehicles Traveling in Opposite 
Direction 
Motorist proceeding on the right side of the highway may properly as- 

sume that a n  approaching automobile will remain on its own side of the road. 
Johnson v. Douglas, 109. 

3 19. Right  of Way at Intersections 
Motorist traveling on a dominant street who knew that stop sign had been 

erected for traffic on an intersecting street but was unaware that stop sign 
had been temporarily removed was entitled to assume that traffic on the in- 
tersecting street would yield the right-of-way; motorist on the servient street 
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who was unaware that a stop sign had been erected or that it  had been r e  
moved was entitled to  rely upon rule granting vehicle on the right the right- 
of-way when two vehicles approach an intersection a t  the same time. Douglas 
v. Booth, 156. 

While the green signal of a traffic light merely gives permission to make 
a turn, it  is a n  invitation to proceed ahead, and although a motorist facing the 
green light has permission to make a turn and proceed under what is actually 
a red light, a party crossing his path following a green light has the superior 
right. Wagoner v. Butcher, 221. 

Provisions of G.S. 20-155(c) requiring motorists to yield the right-of-way 
to pedestrians within a marked or unmarked crosswalk "except a t  intersec- 
tions where the movement of traffic is being regulated by traffic officers or 
traffic direction devices" do not subordinate the right-of-way of a pedestrian 
t o  that of a turning vehicle a t  an intersection controlled by traffic signals 
which are  favorable to both. Ibid. 

3 40. Pedestrians 
The pedestrian's right-of-way is limited by provision of G.S. 20-174(a) 

which requires every pedestrian crossing a roadway a t  any point other than 
within a marked crosswalk or within an unmarked crosswalk a t  an intersec- 
tion to  yield the right-of-way to vehicles upon the roadway. Wagoner v. 
Butcher, 221. 

Where gutter repair work and barricades prevented exit from the street 
within crosswalk lines, pedestrian did not fixfeit the right-of-way a t  an inter- 
section by stepping a few feet outside the painted crosswalk lines to skirt a 
barricade. I6id. 

Pedestrian who has the right-of-way may assume, even to the last 
moment, that motor vehicles will recognize such preferential right. Ibid. 

Even a pedestrian with right-of-way must exercise ordinary care for his 
own safety. Ibid. 

Crossing a street without a right-of-way is not negligence per se. Ibid. 
Provisions of G.S. 20-156(c) requiring motorists to yield the right-of-way 

to pedestrians within a marked or unmarked crosswalk "except a t  intersec- 
tions where the movement of traffic is being regulated by traffic officers or 
traffic direction devices" do not subordinate the right-of-way of a pedestrian 
to that of a turning vehicle a t  a n  intersection controlled by traffic signals 
which are favorable to both. Ibid. 

Principle that the right to proceed is superior to the right to turn applies 
to a pedestrian crossing an intersection with a favorable light. IbM. 

A pedestrian following the traffic lights and continuing his straight course 
has the right to rely on the presumption that motorists will obey provisions 
of G.S. 20-154(a) which require a driver, before starting, stopping or turning 
from a direct line, first to ascertain that such movement can be made in safety, 
and to give a clearly audible signal by horn if any pedestrian may be affected 
by such movement. Ibid. 

Effect of G.S. 20-173(a) is to give a pedestrian the right-of-way a t  a n  
intersection controlled by tr&c signals only when he is moving with the green 
light. Ibid. 

3 43. Pleadings a n d  Part ies  
Complaint is sufficient to show actionable negligence by defendant while 

aiding a stalled vehicle and does not disclose a s  a matter of law that defend- 
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ant's negligence was insulated by alleged negligence of the drivers of other 
vehicles involved in the collisions in question. Grimes v. Cibert, 304. 

In  automobile accident case, plaintiff is properly nonsuited where there is 
a fatal variance between pleading and proof. LaVange v. Lemir, W3. 

8 44. Presumptions a n d  Burden of Proof 
Plaintiff's evidence held sufficient under doctrine of res ipsa loquitur in 

action for damages caused to his parked automobiles when they were struck 
by another automobile. Allen a. Bchiller, 392. 

§ 45. R,elevancy a n d  Competency of Evidence 
In  action by femme plaintiff to recover for personal injuries resulting 

from an automobile accident, trial court properly struck plaintiff's testimony 
that her husband was injured in the collision and later died. nufines v. West- 
moreland, 142. 

During the course of the adverse examination of plaintiff, action of the 
trial court in striking plaintiff's testimony on cross-examination by her counsel 
that she was knocked unconscious by the collision, that she did not remember 
if the traffic light was green, and that her best description of what occurred a t  
the intersection was that it  was "just like a dream," held harmless error where 
plaintiff had testified to these same matters on direct examination. Hufines w. 
Westmoreland, 142. 

In  action by feme plaintiff to recover for personal injuries allegedly 
arising out of an automobile accident, trial court properly struck a s  irrelevant 
and unresponsive plaintiff's answer, in reply to defendant's inquiry a s  to her 
injuries and the treatment thereof, that she had been more worried about her 
injured husband a t  the time of the treatment. IMd. 

Testimony by pursuing police officers as  to speed of defendant's automobile 
1% miles from collision held properly admitted in manslaughter prosecution. 
B. w. Paschal, 334. 

46. Opinion Testimony as to Speed 
What is a reasonable opportunity to observe the vehicle and judge its 

speed is a question that must be determined by the trial judge in each case 
from the facts as they appear in the evidence. Johnson. w. Douglas, 109. 

Testimony of witness as to speed of an oncoming automobile was properly 
excluded where witnem did not see the car continuously. Ibid. 

Trial court properly excluded plaintiff's opinion testimony of speed of de- 
fendant's automobile where the evidence shows she did not observe defend- 
ant's car for sufficient time and physical facts a t  scene make it  without proba- 
tive value. Hall v. Eimber, 669. 

§ 47. Physical F a c t s  at Scene 
Physical facts a t  scene do not support inference that defendant's speed 

was excessive or that he failed to keep his car under reasonable control. Hall 
w. Eimber, 669. 

50. Nonsuit o n  Issue of Negligence 
In  action by plaintiff guest passenger, evidence is held sufficient for jury 

on issue of driver's negligence in failing to keep proper lookout, failing to 
keep car under proper control, and speeding. Ye1to.n v. Dobbins, 483. 

Plaintiff's evidence held sufkient to  show that injury was proximately 
caused by accident complained of. Batten v. Duboise, 445. 
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If the variance between a plaintiff's allegations and proof could not have 
misled the defendant to his prejudice, it  will not be deemed material and 
therefore fatal. Hall v. Kimber, 669. 

5 56. Following Too Closely; Hitting Parked Vehicle 
Plaintiff's evidence held sufficient under doctrine of res ipsa loquitur in 

action for damages caused to his parked automobiles when they were struck 
by another automobile. Allen v. Behiller, 3%. 

The rule that a rear-end collision furnishes some evidence that the follow- 
ing motorist was negligent is not to be automatically applied in every case. 
Racine v. Boege, 341. 

Plaintiff's evidence is sufftcient to show that rear-end collision was caused 
by defendant's driving a t  a n  unsafe speed in a fog bank. Ibid. 

§ 57. Exceeding Reasonable Speed at Intersection and Failing to Yield 
Right-of -Way 
Where defendant approached intersection on servient street without knowl- 

edge that stop sign for servient street had been erected or that it had been 
temporarily removed, defendant was entitled to rely on rule granting vehicle 
on the right the right of way, and plaintiff's action was properly nonsuited 
where her evidence discloses that defendant entered the intersection from 
plaintiff's right before plaintiff entered the intersection. Douglas v. Booth, 
156. 

I n  action by guest passenger against driver of truck which allegedly caused 
automobile in which plaintiff was riding to wreck, evidence is deemed s m -  
cient for jury on issue of truck driver's negligence in  failing to stop for a 
stop sign, failure to keep proper lookout, and failure to keep vehicle under 
proper control. Yelton v. Dobbins, 483. 

I n  action for personal injuries received in a collision which occurred when 
the automobile in which plaintiff was a passenger attempted to cross two 
lanes of a divided four-lane highway, there is a fatal variance between plain- 
tiff's allegations and proof relating to right-of-way where plaintiff's allegations 
would make applicable one set of statutes and decisions and plaintiff's proof 
would make applicable another set of statutes and decisions. Hall u. Kimber, 
669. 

Physical facts a t  scene do not support inference that defendant's speed 
was excessive or that he failed to keep his car under reasonable control. Ibid. 

5 58. Turning and Hitting Turning Vehicles 
In  an action for damages arising out of a collision between plaintiff's 

truck, which was making a left turn across defendant's lane of travel, and 
defendant's oncoming automobile, there was ample evidence of defendant's neg- 
ligence and plaintiff's contributory negligence to require submission of the 
issues to the jury. Johnson v. D.ouglas, 109. 

5 62. Striking Pedestrians 
Evidence held sufficient for jury in action for injuries sustained when 

automobile struck soldier marching in drill formation. Hill v. Sha&s, 255. 

5 66. Identity of Driver 
I n  manslaughter prosecution, evidence of position of bodies in wrecked 

automobile held sufficient to show defendant was driver. 8. v. PaschaZ, 334. 
Circumstantial evidence held sufficient to show that defendant's intestate 
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was driver of automobile which struck plaintiff's parked automobiles. Allen 
u. SchiZZer, 392. 

Position of bodies and condition of automobile after wreck held sufficient 
evidence that defendant's intestate was driver of automobile a t  time of ac- 
cident. Morris v. Bigham, 490. 

$ 77. Contributory Negligence i n  Passing Vehicle Traveling i n  Same 
Direction 
I n  action by highway patrolman for personal injuries received in auto- 

mobile collision, evidence that plaintiff patrolman was attempting to stop de- 
fendant with a "running roadblock" is held not to disclose that plaintiff was 
contributorily negligent as a matter of law. Collins v. Christenberry, 504. 

Plaintiff was not contributorily negligent as  a matter of law in passing 
on the right a left-turning vehicle which had stopped ahead of him a t  a n  in- 
tersection. Ford v. Smith, 539. 

5 79. Clontributory Negligence i n  Intersectional Accident 
I n  action for personal injuries received by plaintiff motorcyclist in colli- 

sion a t  intersection controlled by traffic lights, plaintiff's evidence does not 
show as a matter of law that plaintiff failed to keep a proper lookout or failed 
to keep his vehicle under proper control. Ford v. Smith, 539. 

5 80. Turning o r  Hitting Vehicle Making Turn 
In  an action for damages arising out of a collision between plaintiff's 

truck, which was making a left turn across defendant's lane of travel, and 
defendant's oncoming automobile, there was ample evidence of defendant's 
negligence and plaintiff's contributory negligence to require submission of the 
issues to the jury. Johnson u. Douglas, 109. 

§ 83. Pedestrian's Contributory Negligence 
Evidence held not to disclose that soldier crossing intersection in drill 

formation was contributorily negligent as  a matter of law in failing to see 
oncoming vehicle. Hill v. Shunks, 255. 

Evidence held not to disclose contributory negligence as  a matter of law 
on part of pedestrian who started across intersection with traffic light in her 
favor. Wagoner v. Butcher, 221. 

8 87. Insulating Negligence 
Complaint is sufficient to show actionable negligence by defendant while 

aiding a stalled vehicle and does not disclose a s  a matter of law that defend- 
ant's negligence was insulated by alleged negligence of the drivers of other 
vehicles involved in the collisions in question. Crimes v. Cibert, 304. 

§ 90. Instructions i n  Auto Accident Cases 
Instructions which would permit the jury to find the party guilty of as- 

pects of negligenre in the operation of a n  automobile, regardless of whether 
such negligence had been alleged, are erroneous. Johnson v. Douglas, 109. 

Instruction in automobile accident case which charged on two aspects of 
negligence in the conjunctive was not prejudicial. Herring v. McClain, 359. 

Where appellant's testimony was in conflict with the indisputable physical 
facts established by appellant's other evidence, trial court was not required to 
charge on facts established by the testimony. Ibid. 

Trial court correctly instructed jury as  to standard of care required of 
police officer while engaged in his official duties. Collins v. Christen-berru, 504. 
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Trial court did not err in failing to instruct jury that if they should find 
plaintiff passenger was injured by negligence of defendant truck driver they 
should also find that defendant automobile driver was injured and that de- 
fendant automobile owner was damaged by negligence of defendant truck 
driver. Yelton v. Dobbins, 483. 

I n  action arising out of twocar collision a t  an uncontrolled intersection, 
evidence supported an instruction as to plaintiff's careless and reckless driving. 
Ford v. Jones, 722. 

Instructions which incorporate the provisions of the reckless driving statute 
without applying the statute to the evidence are prejudicial. Ibid. 

9 94. Contributory Negligence of Passenger 
Evidence does not show contributory negligence by automobile passenger 

as a matter of law. Morris v. Bigham, 490. 

§ 105. Sufficiency of Evidence o n  Issue of Respondeat Superior 
G.S. 20-71.1 applies when the plaints ,  by appropriate allegations, seeks to 

hold an automobile owner liable under the doctrine of respondeat superior for 
the negligence of a nonowner operator. Allen v. Schiller, 392. 

Proof of ownership and registration of automobile involved in a collision 
while driven by a nonowner is sufficient to take case to jury on issue of agency 
of driver for owner. Ibid. 

Plaintiff's evidence in wrongful death action placing title to automobile 
in non-driver owner is sufficient to require submission of case to jury on issue 
of driver's agency. Morris v. Bigham, 490. 

§ 112. Competency a n d  Relevancy of Evidence in Manslaughter Pros- 
ecution 
Testimony by pursuing police d c e r s  as to speed of defendant's auto- 

mobile lYz miles from collision held properly admitted in manslaughter pros- 
ecution. S. v. Paschal, 334. 

§ 113. Sufficiency of Evidence i n  Manslaughter Prosecution 
In  manslaughter prosecution, evidence of position of bodies in wrecked 

automobile held suflicient to  show defendant was driver. S. v. Paschal, 334. 

§ 116. Elements of Offense of Speeding 
The statute, G.S. 28141, restricting two and one-half ton trucks to a 

maximum speed of 45 mph while passenger cars are  permitted to be operated 
a t  speed of 55 mph is held constitutional. S. v. Bennor, 188. 

5 126. Competency of Evidence of Driving Under Influence 
Person holding valid permit to administer breathalyzer test issued by the 

State Board of Health is competent to testify as to results of such a test when 
the permit is introduced in evidence. S. v. King, 702. 

§ 127. Sufficiency of Evidence of Driving Under Influence 
Evidence held sufficient for jury in prosecution for driving under influ- 

ence of intoxicants. 8. u. King, 702. 

§ I=. Instructions i n  Prosecution for  Driving Under Infiuence 
In  prosecution for driving under the influence of intoxicants, defendant 

was not prejudiced by trial court's inadvertent use of the word "qualities" 
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rather than "faculties" in portion of the charge defining "under the influence." 
S. v. Bledsoe, 195. 

8 130. Punishment  f o r  Violation of G.S. 20-138 
I n  a conviction of a first offense of driving under the influence, suspen- 

sion of sentence of 18 months' imprisonment upon condition that defendant pay 
$3000 in reparation to the prosecuting witness is reasonable, but the case is 
remanded for imposition of a sentence of imprisonment within the statutory 
maximum. S. v. Gallamore, 608. 

BANKS AND BANKING 

§ 11. Transactions Wi th  Agents 
Where plaintiff alleged that he volunteered to advance the defendant bank 

the amount owing defendant by a third person on an automobile loan and 
that he authorized the defendant to draw a sight draft on the plaintiff's ac- 
count in another bank and instructed defendant to attach the loan papers to 
the draft, and where the draft was accepted and paid either by plaintiff per- 
sonally or by plaintiff's bank in consideration of delivery to plaintiff of the 
certificate of title to the automobile, the unconditional acceptance and pay- 
ment of the draft concluded the transaction between plaintiff and defendant, 
and plaintiff may not thereafter recover from defendant upon allegations that 
defendant failed to attach the note of the third person to the draft. Johnson 
v. Hooks, 432. 

BILLS AND NOTES 

3 16. Actions o n  Notes 
Where, in an action to recover upon two promissory notes, the complaint 

raises the issue of defendant's indebtedness, it is error for the trial judge to 
enter judgment in favor of plaintiff absent an admission of indebtedness in  the 
pleadings or a finding of indebtedness by the jury. Whitleu v. Redden, 705. 

BOUNDARIES 

15. Verdict and  Judgment  
In  a hearing upon a judgment by default and inquiry that was obtained 

by plaintiffs in an action arising out of a boundary line dispute between plain- 
tiffs and adjoining landowners, plaintiffs are not entitled to an order perm- 
anently restraining the defendant landowners from using portion of a dirt 
path that lies upon plaintiff's lands, where there was no demand for relief in 
plaintiffs' complaint which would empower the court to issue a permanent r e  
straining order. Meir v. Walton, 415. 

BURGLARY AND UNLAWFUL BREAKINGS 

3 5. Sufficiency of Evidence a n d  Nonsuit 
Fingerprint evidence held sufficient to take case to jury in prosecution 

for felonious breaking and entering. S. v. Blackmon, 66. 
Where there is suacient evidence that a building has been broken into 

and entered and that property has been stolen therefrom by such breaking and 
entering, the possession of such stolen property recently after the larceny 
raises presumptions of fact that the possessor is guilty of the larceny and of 
the breaking and entering. Ibid. 
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3 3. Liability f o r  Injury to Patrons 
Rule of charitable immunity was overruled only as  to cause of action aris- 

ing after 20 January 1967. McEachern v. Miller, 42. 

CONSPIRACY 

§ 1. Elements  of Civil Conspiracy 
A conspiracy is an agreement between two or more persons to commit a n  

unlawful act or to do a lawful act in an unlawful manner. Curry v. Staleg, 166. 
A civil action for conspiracy is an action for damages resulting from 

wrongful or unlawful acts committed by one or more conspirators pursuant to 
a formed conspiracy. Ibid. 

§ 2. Actions f o r  Civil Conspiracy 
Allegations that employer and employer's accountant set up the account 

books in a new restaurant so as  to give false appearance that plaintiff was 
the owner, thereby subjecting him to liability for taxes, are  held insufficient 
to state a cause of action for civil conspiracy. Currg v. Staley, 165. 

§ 3. Nature a n d  Elements of Criminal Conspiracy 
If two or more persons conspire or agree to engage in an unlawful enter- 

prise, each is liable for acts committed by any of them in furtherance of the 
common design and the manner or means used in executing the common de- 
sign. Curry w. Staleg, 165. 

CONSTTICUTIONAL LAW 

3 6. Legislative Powers 
The Legislature has prerogative to decide what laws shall be changed 

and when. Simmons v. Wilder, 179. 

3 13. Safety Legislation 
The statute, G.S. 29-141, restricting two and one-half ton trucks to a 

maximum speed of 45 mph while passenger cars are permitted to  be operated 
at speed of 55 mph is held constitutional. 8. v. Bennor, 188. 

3 18. Rights  of F r e e  Press, Speech and  Assemblage 
Right of a person to freedom of speech and peaceably to assemble and 

petition the Government for redress of grievances is not absolute but must 
give way to the compelling interest of the State to operate its courts of justice. 
I n  re Hennis, 683. 

Defendant was not denied right to freedom of speech when he was sum- 
marily punished for direct contempt of court for picketing courthouse during 
trial with sign calling for impeachment of the presiding judge. Ibid. 

3 26. Full Fa i th  a n d  Credit tm Foreign Judgments  
A foreign child-custody decree is entitled to full faith and credit in  the 

courts of this State unless a change of circumstances is shown which would 
justify a modification of the decree. Rothman v. Rothman, 401. 

§ 28. Necessity f o r  Indictment 
Trial court erred in accepting defendant's plea of guilty of felony of re- 

ceiving stolen goods when defendant had not been indicted for such offense and 
bad not waived bill of indictment. S. v. Cassada, 629. 
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29. Right  to Trial  by Duly Constituted J u r y  
Defendant has burden of proving allegations of racial discrimination in 

selection of prospective jurors. A'. v. White ,  425. 

§ 30. Due Process in Trial  
Every person charged with crime has a n  absolute right to a fair trial be- 

fore an impartial judge and an unprejudiced jury in an atmosphere of judicial 
calm. 8. v. Cox, 18. 

§ 31. Ftight of Confrontation and  lime t o  Prepare  Defense 
Trial caurt properly refused to permit defendant's attorney to interview 

his co-defendant without the presence of the co-defendant's court-appointed 
counsel. 8. v. Pmley ,  455. 

In this felonious larceny prosecution, defendant was not denied a n  ade- 
quate opportunity to prepare for trial by the fact that the case was called for 
trial a t  the same term of court a t  which counsel was appointed, where the 
record shows that defendant refused to allow counsel to move for a continu- 
ance but insisted that  the case be tried when called. S .  v. Smi th ,  580. 

32. Right  t o  Counsel 
Defendant's waiver of right to counsel may not be presumed from the 

fact that a confession was obtained or that the record is silent concerning such 
a waiver. 8. v. Mills, 347. 

Defendants were not prejudiced by failure of court to appoint counsel to 
represent them until approximately four weeks after they were arrested. AS. 
u. Jackson, 406. 

Trial court properly ordered the trial to proceed with court appointed 
counsel for defendant notwithstanding defendant's general expression of dis- 
satisfaction with counsel. S .  v. Moore, 596. 

§ 35. E x  Pos t  Fac to  Laws  
Defendant sentenced for crime of assault on a female after effective date 

of 1969 amendment rewriting G.S. 1433 and reducing maximum sentence of 
imprisonment for the crime is entitled to be sentenced under the amendment, 
notwithstanding crime was committed prior to such date. S. v. Mitchell, 534. 

36. Cruel a n d  Unusual Punishment 
Punishment not exceeding statutory limit cannot be considered cruel and 

unusual in the constitutional sense. 8. v. Powell, 8. 

§ 37. Waiver of Constitutional Guaranties 
The courts of this State have no power, even by consent, to try a defend- 

ant in a criminal prosecution for a felony and determine his guilt or innocence 
without a jury. 8. v. Norman, 31. 

CONTEBIPT O F  CQURT 

§ 2. Direct o r  Criminal Contempt 
A direct contempt consists of words spoken or acts committed in the 

actual or constructive presence of the court while it  is in session or during 
recess which tend to subvert or prevent justice. I n  r e  Hmni s ,  6%. 

Defendant was not denied right to freedom of speech when he was sum- 
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marily punished for direct contempt of court for picketing courthouse during 
trial with sign calling for impeachment of the presiding judge. Ibid. 

Behavior committed during the sitting of any court of justice, in  immedi- 
a te  view and presence of the court, and directly tending to interrupt its pro- 
ceedings or to impair the respect due its authority, may be punished for con- 
tempt. Ibid. 

§ 4. Summary Proceedings 
Defendant was not denied due process when court summarily sentenced 

him for direct contempt committed in presence of court without full trial a t  
which defendant was represented by counsel and had opportunity to present 
evidence. I n  re Hennis, 683. 

Trial court had power to punish defendant summarily for direct contempt 
where, during conduct of a trial, defendant picketed the courthouse wearing a 
sign calling for impeachment of the presiding judge, defendant placed himself 
in a position to be seen from the courtroom, and his conduct caused the pro- 
ceedings of the court to be interrupted. Ibid. 

§ 7. Punishment for Oontempt 
Punishment of 20 days in jail for direct contempt is not excessive. I n  r e  

Hennis, 683. 

8. Appeal and Review 
The facts found by the court in summarily punishing a person for direct 

contempt are binding upon the judge a t  a habeas corpus hearing and upon the 
Court of Appeals. I n  re  Hennis, 683. 

CORPORATIONS 

27. Liability of Corporation for Torts 
A corporation is liable for the torts of its employees acting within the 

scope of their authority or the course of their employment. Quinn v. Buper- 
market,  696. 

WSTS 

1. Recovery as Matter of Right by Successful Party 
Costs usually follow a final judgment. Register v .  Grif ln,  572. 

3. Taxing of Costs in Discretion of Court 
In a declaratory judgment action to construe the pro~isions of a trust, 

trial court has the discretion to tax all costs against the plaintiff. Dillon v. 
Bank, 584. 

COUNTIES 
g 5. County Zoning 

A zoning ordinance is presumed to be valid and constitutional. Beverages 
v. New Bern, 632. 

Evidence that a zoning ordinance has made property less valuable is in- 
sufficient ground, standing alone, for invalidating it. Ibid. 

COURTS 

§ 5. Concurrent Original Jurisdiction 
The original general jurisdiction to hear an application for a restraining 

order is vested concurrently in the superior court and the district court. Boston 
v. Freeman, 736. 
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8 14. Jurisdiction of Inferior Court  
A chief judge of the district court has jurisdiction to enter in one county 

a temporary restraining order in action pending in the district court of another 
county in  the judicial district. Boston v. Preeman, 736. 

CRIMINAL LAW 

(5 1. Nature a n d  Elements of Crime 
The proof of every crime consists of proof of the corpus delicti and proof 

that  defendant is the perpetrator of the crime. X. v. Macon, 245. 

§ 15. Venue 
Defendant's motion for a change of venue or for a special venire from 

another county on the ground he cannot get a fair trial because of widespread 
publicity was properly denied by trial court. 8. 2;. Penley, 455. 

3 16. Exclusive Jurisdiction 
The district court has exclusive original jurisdiction of misdemeanors, G.S. 

7A-272, including actions to determine liability of persons for the support of 
dependents in m y  criminal proceeding. Cline v. Cline, 523. 

(5 23. Plea  of Guilty 
A plea of guilty to a valid warrant or indictment, if voluntarily and un- 

derstandingly entered, is equivalent to conviction, no other proof of guilt be- 
ing required, and the court has power to impose sentence thereon, but a valid 
sentence may not be imposed upon a conditional plea of guilty. S. a. Nor- 
man,  31. 

Record shows defendant's guilty pleas were voluntarily entered. S. v. 
Heritage, 442. 

Where defendant was being tried upon indictments charging him with 
felonious breaking and entering and felonious larceny, the trial court erred 
in accepting during trial defendant's plea of guilty of the felony of receiving 
stolen goods when defendant had not been indicted for such offense and had 
not waived a bill of indictment. S. v. Cassada, 629. 

3 25. Plea  of Nolo Contendere 
A voluntary plea of nolo contendere, when accepted by the court, is equiv- 

alent to a plea of guilty insofar as the court's authority to impose sentence is 
concerned, but a valid sentence may not be imposed upon a conditional plea of 
nolo contendere. S. v. Norman, 31. 

Although trial court questioned defendant, upon his tender of pleas of 
nolo contendere through counsel, as to whether he wanted to enter "a plea of 
nolo contendere to all of these charges and permit the judge to try the case, 
to hear the facts, and to determine whether or not you are guilty or not 
guilty," the record as a whole djsclosed that defendant's pleas of nolo con- 
tendere were unconditionally accepted and that the court heard evidence only 
for the purpose of fixing punishment. S. v. Norman, 31. 

(5 26. Plea of Former Jeopardy 
Defendant has the burden of proving his plea of former jeopardy. A'. w. 

Wiley ,  193. 
Evidence held smcient  to support court's findings that defendant had not 

been prosecuted for the same offense for which he was on trial. Ibid. 
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Defendant's plea of former jeopardy raises questions of fact and law for 
the trial judge to determine. Ibid. 

gj 33. Facts Relevant to Issues 
Defendant's statement to police officer that he stole some rings because 

his girlfriend was pregnant and needed money is relevant to show defendant's 
motive and that he made prior inconsistent statements. S. v. Walker, 740. 

9 42. Articles and Clothing Connected with the Crime 
Pistol used in armed robbery was properly admitted into evidence. S. v. 

Qulbertson, 327. 
Trial court properly admitted articles of clothing removed from defendant 

after his valid arrest and sent to F.B.I. for laboratory analysis. S. v. Walker, 
447. 

Bloodstained pants allegedly worn by defendant during commission of a 
crime were smTiciently identified for introduction into e~idence. S. v. Jacobs, 
751. 

gj 43. Photographs 
Trial court properly admitted for illustrative purposes photographs of 

tire tracks found a t  the crime scene and photographs of tires on defendant's 
car. 8. v. Walker, 447. 

Trial court properly admitted for illustrative purposes four photographs 
depicting body of deceased and inside of house where homicide occurred. S. 
v. McCain, 558. 

Photographs of defendant from which the prosecuting witness had iden- 
tified the witness as  perpetrator of the offense were properly admitted into 
evidence. S. v. Penley, 455. 

Photographs showing the location and appearance of the body of the vic- 
tim of a homicide were properly admitted in evidence. S. v. Barrow, 475. 

Photographs purporting to show defendant on the night of the offense 
with a mustache and short growth of beard were properly admitted despite de- 
fendant's contention of prejudice. S. v. McGuinn, 554. 

Photographs otherwise competent for the purpose of illustrating the tes- 
timony of a witness are not rendered inadmissible solely because they may 
tend to arouse prejudice. Ibid. 

gj 50. Opinion Testimony 
Trial court properly admitted testimony by a detective that in his opinion 

deceased was dead when he observed him a t  the crime scene. 8. v. McCain, 
558. 

5 55. Blood Tests 
Trial court properly admitted expert testimony of results of blood group- 

ing tests performed on blood samples taken from crime scene and from defend- 
ant. S. v. Jacobs, 751. 

5 60. Evidence of Fingerprints and Footprints 
Fingerprint evidence held sufficient to take case to jury in breaking and 

entering and larceny prosecution. 8. v. Rlackmon, 66. 
Evidence of footprints and tire tracks found a t  the scene of a crime is 

competent, and the probative farce, if any, of such evidence is for the jury. 
8. v. Culbertson, 327. 
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Where deputy sheriff testified that he was not a fingerprint expert, trial 
court properly refused to permit defendant to cross-examine the officer in an 
attempt to show that defendant's fingerprints had not been found on the auto- 
mobile used in the offense. S. 2i. Penley, 455. 

Trial court did not err in admitting testimony by police officer who had 
not been qualified as  fingerprint expert that no fingerprints were taken from a 
pistol because it  was wet. 8. v. Mitchell, 755. 

3 61. Evidence of Shoe Pr in t s  a n d  Tire  Tracks 
Evidence of footprints and tire marks found a t  scene of a crime is com- 

petent. S. v. Culbertson, 327. 
Trial court properly admitted plaster cast of tire track found a t  crime 

scene. S. v. Walker, 447. 

5 64. Evidence of Intoxication 
Person holding valid permit to administer breathalyzer test issued by 

State Board of Health is competent to testify a s  to results of such test when 
the permit is introduced in evidence. 8. v. King, 702. 

5 66. Evidence of Identity by  Sight 
Testimony of assault victim relating to her identification of defendant a t  

a police station a t  time when defendant was not in a lineup and did not have 
counsel present and had not waived counsel is held properly admitted. S. v. 
Williams, 14. 

The photographs of defendant from which the prosecuting witnesses had 
identified defendant a s  the perpetrator of the offenses charged against him, 
held properly admitted in evidence S. v. Pe%ley, 455. 

In automobile larceny prosecution, testimony by prosecuting witness that 
he saw defendant driving stolen automobile was not rendered incompetent by 
fact that witness on cross-examination expressed some doubt a s  to correctness 
of his identification. S. v. Bmith, 580. 

Photographs purporting to show defendant on the night of the offense 
with a mustache and short growth of beard were properly admitted despite 
defendant's contention of prejudice. S. v. McGuinn, 554. 

Trial colxrt's findings and conclusion that victim's in-court identification 
of defendant as  the perpetrator of the robbery was not based on a n  illegal 
pretrial lineup but was based on the witness' observations of defendant dur- 
ing the robbery held supported by clear and convincing evidence presented on 
voir dire. B. v. Stamey, 517. 

Defendants' contention that the prosecuting witness' testimony a t  voir 
dire hearing was influenced by the trial court's statement that a voir dire 
hearing wouId be conducted in compliance with decision of the Court of Ap- 
peals and that "It might well be that . . . the identity of both defendants 
was based on factors complete and independent of the lineup identity," is held 
to be without merit. Ibid. 

§ 67. Evidence of Identity by  Voice 
Trial court properly prevented defendant from developing on cross-exam- 

ination evidence as  to defendant's speech defect. N. v. Pcnley, 456. 

§ 70. Tape Recordings 
Defendant was not prejudiced by the exclusion of a tape recording made 

by a apeech therapist in an interview with the defendant, where the tape re- 
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cording was merely corroborative of the lengthy testimony of the speech 
therapist that defendant had a speech defect. 8. v. P e n l q ,  455. 

§ 73. Heassay Testimony 
I n  kidnapping and armed robbery prosecution, trial court properly ex- 

cluded hearsay testimony. 8. v. Penlev, 455. 

9 75. Voluntariness of Confession; Admissibility 
Testimony by SBI agent as to defendant's incriminating statements is 

properly admitted into evidence where trial court found on voir dire that the 
Miranda rules were complied with. 8. v. Macon, 245. 

A confession can be obtained by mental as well as  by physical coercion. 
8. 2;. Mills, 347. 

Where defendant a t  the time of his arrest and during his interrogation 
unequivocally requested that he be permitted to contact his lawyer, but the 
request was denied by the arresting officers, the confession obtained during 
the interrogation is not admissible in  evidence. I b a .  

Trial court properly admitted testimony by police officer concerning in- 
criminating statements made by defendant while defendant was in custody of 
police immediately following his arrest. 8. v. Corn, 613. 

In  a homicide prosecution, the trial court did not err in  allowing the so- 
licitor, over objection, to impeach defendant by use of defendant's signed con- 
fession which was not admitted in evidence. 8. v. Barrow, 475. 

Fact that defendant was not warned of his right to court-appointed 
counsel did not render incompetent statements made by defendant where de- 
fendant was an educated schoolteacher, was not indigent and made no incrim- 
inating statements. 8. v. King, 702. 

A general objection is sufficient to challenge admissibility of a confession, 
but objection is waived if not timely made. 8. v. Diggs, 732. 

Statement by defendant that  he  had been in trouble enough to know his 
rights, held an intelligent waiver of his right to counsel a t  his incustody in- 
terrogation. 8. v. Lightseg, 745. 

5 76. Determination a n d  Effect of Admissibility of Confession 
Whether or not defendant made the incriminating statements admitted 

in evidence is a question of fact for the jury. 8. v. Macon, 245. 
In order that a confession be properly admitted in evidence, the State 

must show that defendant knowingly waived his right to counsel. 8. v. Mills, 
347. 

Order entered by trial court in admitting defendant's confession was not 
inadequate in failing to expressly find that  the confession was uninfluenced 
by fear or hope of reward where court found defendant knowingly, freely and 
voluntarily made the statement. 8. v. L i g h t s q ,  745. 

Trial court did not err in admission of testimony by police officer con- 
cerning defendant's extrajudicial admissions without conducting voir dire hear- 
ing and making findings of fact, where defendant made no objection at the 
trial to the officer's testimony. 8. v. Joaes, 712; 8. v. Diggs, 732. 

9 SO. R4ecords a n d  Private  Writings 
Trial court properly refused to admit in evidence a n  asdavi t  offered by 

defendant where person who had made affidavit was not available for cros8- 
examination. 8. v. Letterlough, 36. 

In  a homicide prosecution, defendant was not entitled to  examine the 
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typewritten transcript of notes made by an SBI agent during his interroga- 
tion of defendant. S. v. Macon, 245. 

§ 84. Evidence Obtained by Unlawful Means 
Admission of search warrant used to search defendants' automobile was 

not prejudicial. S. v. Culbertson, 327. 
I n  prosecution charging defendant with unlawful possession of LSD tablets, 

trial court properly admitted the tablets into evidence where they were found 
in defendant's possession by a search incident to a lawful arrest without a 
warrant. S. v. Roberts, 312. 

Evidence seized during a search of defendant's automobile without a war- 
rant was properly admitted where defendant gave his consent to the search. 
S. v. Blackburn, 510. 

Evidence of a different offense from the crime for which defendant was 
arrested and lawfully searched is competent evidence on the trial of such de- 
fendant for that dserent  offense. Ibid. 

85. Character Evidence R d a t i n g  t o  Defendant 
If specific acts are relevant and competent as evidence of something other 

than character, they are not inadnlissible because they incidentally reflect 
upon character. S. v. Penley, 455. 

Solicitor properly cross-examined defendant's witness to elicit fact that 
defendant had been "running around" with defendant's alibi witness. Ibid. 

9 86. Credibility of Defendant 
Solicitor may impeach defendant's credibility by cross-examination as to 

collateral matters. S. .v. NcCuinn, 554. 
There is no merit to defendant's contention that the question asked him 

on cross-examination as  to the date of his marriage was prejudicial in that 
subsequent examination as to the age of his children disclosed he had two 
children by his wife prior to the marriage. Ibid. 

Defendant's statement to police officer that he stole some rings because 
his girlhiend was pregnant and needed money is relevant to show defendant's 
motive and that he made prior inconsistent statements. 8. v. WaZTcer, 740. 

Trial court erred in bringing defendant's FBI record to attention of jury 
by questioning defendant from the record about prior convictions and about 
the record itself. 8. u. DicLerson, 131. 

§ 88. Cross-Examination 
Trial court properly sustained objection to repetitious questioning of pros- 

ecutrix a s  to colors of clothing worn by defendant's counsel and the solicitor. 
S. 2i. Coa, 18. 

Trial court properly prevented defendant from developing on cross-exam- 
ination evidence as to defendant's speech defect. S. v. Penleg, 455. 

5 89. Ckedibility of Witnesses; Corroboration a n d  Impeachment 
Defendant was not prejudiced by fact that trial judge instructed jury 

with regard to the nature of corroborative testimony after such testimony 
was given, rather than before. S. v. Hardee, 147. 

In  a prosecution of two brothers for armed robbery, testimony of the 
officer who sought to arrest defendants that the defendants' father had stated 
to him on the night of the robbery, in reply to his questions as to the where- 
abouts of the sons, that he did not know where they were and that "they 
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have been in so much trouble that I have got tired of looking for them," held 
competent to impeach the father's testimony that one of his sons was a t  home 
on the night of the robbery. 8. w. Culbertsan, 327. 

Evidence which tends to corroborate a party's witnesses is competent and 
is properly admitted upon the trial for that purpose, even though otherwise 
incompetent. Ibid. 

I n  homicide prosecution the trial court did not err in allowing the so- 
licitor, over objection, to impeach defendant by use of defendant's signed con- 
fession which was not admitted in evidence. 8. w. Barrow, 475. 

3 91. Time of Trial  and  Continuance 
A motion for a continuance is addressed to the sound discretion of the 

trial judge, whose ruling thereon is subject to review only in case of manifest 
abuse. S. v. Penley, 455. 

Whether a defendant bases his appeal upon a n  abuse of judicial discre- 
tion or a denial of his constitutional rights, to be entitled to a new trial be- 
cause his motion to continue was not allowed he must show both error and 
prejudice. Ibid. 

Trial court properly denied defendant's motion for continuance based oo 
ground that  his attorney had just learned that the co-defendant had changed 
his story and implicated a person other than defendant. Ibid. 

§ 92. Consolidation of Counts 
Where the defenses of the defendants in a consolidated prosecution were 

not inconsistent, the trial court properly refused to try each defendant sep- 
arately. 8. w. Wal l ,  422. 

The granting or refusing of the motion for a separate trial is a matter 
which rests in the sound discretion of the trial judge. Ibid. 

Trial court did not err in consolidating for trial cases against two de- 
fendants charged in separate indictments with the crimes of felonious break- 
ing and entering, felonious larceny, and safecracking. 8. w. Walker,  447. 

Separate indictments charging two defendants with the same crime were 
properly consolidated. 8. w. Blackburn, 510. 

§ 95. Admission of Evidence Competent f o r  Restricted Purpose 
Absent a special request, the trial court is not required to restrict the 

admission of impeachment evidence or to instruct the jury as  to the effect 
of such evidence. S. w. Culbertson, 327. 

9 98. Cusstody of Witnesses 
Denial of defendant's motion to sequester witnesses is in the discretion 

of the trial court and not reviewable. R. w. Hardee, 147; S. W. Barrow, 475. 

§ 99. Conduct of Court and  Expression of Opinion During Trial  
G.S. 1-180 does not apply to the charge alone, but prohibits trial judge 

from asking questions or making comments a t  any time during the trial which 
amount to an expression of opinion. S. w. Corn, IS. 

Comments by trial court during lengthy colloquy with defense counsel 
which reflected court's impatience with defense counsel's reluctance to abide 
by court's ruling upon evidence held not to constitute an expression of opinion. 
Ibid. 

Defendants were not prejudiced by the fact that trial court asked that de- 
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fendants be identified by their counsel after having been pointed out in open 
court by the prosecutrix. Ibid. 

A remark by the court in admitting or excluding evidence is not prejudicial 
when it amounts to no more than a ruling on the question or where it  is made 
to expedite the trial. Ibid. 

The criterion for determining whether the trial judge deprived a n  accused 
of his right to a fair trial by improper comments or remarks in the hearing of 
the jury is the probable effect upon the jury, and in applying this test, the 
utterance of the judge is to be considered in the light of the circumstances 
under which it was made. Ibid. 

Trial court expressed an opinion on the evidence in taking over cross- 
examination of defendant concerning prior convictions. S. w. Dickerson, 131. 

5 101. Custody a n d  Conduct of Jury. 
Defendant in homicide prosecution was not prejudiced by fact trial court 

allowed two, deputy sheriffs who were witnesses for the State to act as  court 
officers during the trial, but the practice of putting the jury in custody of a n  
officer who is a key witness for the State is disapproved. 8. w. Macon, 245. 

Trial court properly denied defendant's motion for mistrial on ground that 
nonjuror entered jury room during deliberations. S. w. Riera, 381. 

5 102. Argument a n d  Conduct of Solicitor 
In  prosecution charging defendant with driving a motor vehicle while his 

license was permanently revoked, solicitor's argument to jury was not prej- 
udicial. 8. v. Letterlough, 36. 

Trial court did not abuse its discretion in permitting solicitor to argue to 
the jury that they were not to believe defendant's girl friend who "he is living 
in sin with," where defendant's witness had testified that defendant "some 
times" lived in the home where she and her mother lived. Ibid. 

Prejudicial effect of remarks by solicitor relating to failure of defendants 
to take the stand were removed when court admonished solicitor not to  make 
such statements and charged jury that fact defendants did not take stand 
could not be considered prejudicial to their case. 8. v. Mitchell, 755. 

§ 104. Consideration of Evidence o n  Motion t o  Nonsuit 
On motion for judgment as  of nonsuit in a criminal case, the evidence 

must be considered in the light most favorable to the State. SI. v. Bwk, 726; 
S. w. Diggs, 732. 

5 105. Necessity f o r  Motion t o  Nonsuit 
Defendant waives motion for nonsuit by thereafter introducing evidence. 

S. v. Jackson, 406. 

5 106. Sufficiency of Evidence t o  Overrule Nonsuit 
If there is any evidence tending to prove the fact of guilt o r  which rea- 

sonably conduces to this conclusion as a fairly logical and legitimate deduction, 
and not such a s  merely raises a suspicion or conjecture of guilt, i t  is for the 
jury to say whether they are convinced beyond a reasonable doubt of the fact 
of guilt. S. v. Powell, 8. 

Fingerprint evidence held sufticient to take case to jury in breaking and 
entering and larceny prosecution. S. w. Blackmon, 66. 

Nonsuit should not be granted on ground that the prosecuting witness 
was not worthy of belief. S. v. Hardee, 147. 
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A confession must be corroborated by evidence of the corpus delicti. S. ,v. 
Macon, 245. 

To establish a prima facie showing of the corpus delicti, prosecution need 
not eliminate all inferences tending to show a non-criminal cause of death. 
Ibid. 

It is the function of the jury to determine the facts in the case from the 
evidence. S. v. Martin, 616. 

In this prosecution for forgery, there was sufficient extrinsic evidence cor- 
roborating defendant's confession to warrant submission of the case to  the 
jury, where the forged check was introduced in evidence, endorsements ap- 
pearing on the back thereof indicated i t  had been negotiated, and there was 
independent evidence that the signatures of the persons whose names appeared 
thereon a s  drawer and as  payee were not genuine. S. v. Diggs, 732. 

When the State offers evidence of the corpus delicti in addition to de- 
fendant's confession of guilt, defendant's motion for nonsuit is correctly denied. 
IMd. 

§ 107. Nonsuit fo r  Variance 
Fatal variance between indictment and proof may be taken advantage of 

by motion to nonsuit. 8. v. MuslceZZ~, 174. 

§ 112. Instructions on  Burden of Proof a n d  Presumptions 
Trial court properly instructed jury on circumstantial evidence. S. v. 

Paschal, 334. 
Absent a specMc request, the court is not required to instruct the jury 

on definition and consideration of circumstantial evidence. S. v. Buck, 726. 

$ 113. Statement of Evidence a n d  Application of Law Thereto 
Slight inaccuracy in stating evidence should be called to court's attention 

in time for correction. S. v. BZackmon, 66. 
Refusal of trial court to grant defendant's oral request to instruct jury 

with regard to nature of corroborative testimony was not error. S. v. Hardee, 
147. 

Failure of trial court to define corroborative evidence in charge was not 
error. Ibid. 

Charge susceptible to  construction that jury could find both defendants 
guilty on each count if i t  found that either of the defendants committed either 
i f  the crimes charged is error S. v. Muskellu, 174. 

Slight inaccuracies in statement of the evidence will not be held reversible 
error. 8. 9. Walker, 740. 

Fact that  law pertaining to aiding and abetting was mentioned in more 
than one place in the charge was not undue emphasis. S. v. Mitchell, 755. 

§ 114. Expression of Opinion by Court on  Evidence i n  t h e  Charge 
Wct that trial judge began his charge by saying that "defendant is brought 

into this court by means of a warrant and comes to this court by appeal" is 
not prejudicial. 8. 2;. Letterlough, 36. 

Where court expresses a n  opinion upon the evidence while stating the 
contentions, defendant is not required to bring it to' the trial judge's attention 
before verdict, but the question can be considered for the first time on appeal. 
S. v. Powell, 8. 

The assumption by the court that any fact controverted by a plea of not 
guilty has been established is prejudicial error. Ibid. 
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The fact that an expression of opinion in the charge was unintentional 
or inadvertent does not make it less prejudicial. Ibid. 

Where the State relied upon expert fingerprint testimony, statement by 
the trial court in  the charge that the opinions of expert witnesses were "not 
necessarily conclusive" is  lzeld not to constitute an expression of opinion on the 
evidence, the portion of the charge relating to the weight the jury was to give 
to the testimony of expert witnesses being correct when considered as a whole. 
S. w. Blackmon, 66. 

Recapitulation of evidence relating to circumstances of arrest of one de- 
fendant held not to constitute powerful summing up against defendants 
amounting to expression of opinion. Ibid. 

Trial court did not express opinion on credibility of defendant as a wit- 
ness during recapitulation of defendant's testimony by referring to a person 
who defendant testified aided him in escaping as  "Cadillac." S. v. Bmith, 5S0. 

Where jury advised court it stood divided and that some members felt 
another police officer should testify, trial court did not express an opinion by 
instructing jury that solicitor had duty to determine what evidence would be 
introduced and that jury should continue deliberations and try to reach ver- 
dict from evidence it had heard. S. v. Lightsey, 745. 

§ 115. Instruction on  Lesser Degree of Crime 
Necessity for submission of lesser degrees of crime charged. S. v. Jones, 

712. 

116. Charge on  Fai lure of Defendant t o  Testify 
Absent a proper request from defendant, trial judge is not required to in- 

struct the jury upon defendant's right not to testify and as  to how his failure 
to testify is to be considered. S. v. PozoeZl, 8. 

Prejudicial effect of remarks by solicitor relating to failure of defendants 
to take the stand was removed when court admonished solicitor not to make 
such statements and charged jury that fact defendants did not take stand 
could not be considered prejudicial to their case. S. w. Mitchell, 755. 

§ 117. Charge of Character Evidence a n d  Credibility of Witness 
In  the absence of a request, the trial court is not required to charge on 

the credibility of the witnesses. 8. v. Hardee, 147. 
I n  the absence of a request, it is within the discretion of the trial court 

to instruct the jury on the rule of scrutiny of accomplice's testimony, S. v. 
Wall ,  422. 

Trial court did not err in failing to instruct jury that prosecuting wit- 
nesses were interested witnesses. s. v. Williams, 611. 

Trial court properly instructed jury to scrutinize carefully testimony of 
defendant as  an interested witness. 8. v. Wallcer, 740. 

118. Charge on  Contentions of t h e  Past ies  
In  stating defendant's contentions in a prosecution for attempted armed 

robbery, statement by trial judge that defendant "admits he is guilty of carry- 
ing a concealed weapon" is held a fundamental misconstruction of defendant's 
contentions. S. w. Powell, 8. 

Statement in the charge that defendant contended that "you ought not to 
believe what the State's witnesses say about him" held not erroneous. S. v. 
Lawson, 1. 

Objections to court's statement of State's contentions will not be consid- 



ANALYTICAL INDEX 

CRIMINAL LslW - Continued 

ered for first time on appeal where no objection was made a t  the trial. 8. v. 
King, 702. 

9 122. Additional Instructions After Initial Retirement of J u r y  
Where jury advised court it stood divided and that some members felt 

another police ofticer should testify, trial court did not express an opinion by 
instructing jury that solicitor had duty to determine what evidence would be 
introduced and that jury should continue deliberations and try to reach ver- 
dict from evidence i t  had heard. 8. v. Lightsey, 745. 

Trial judge's statement a t  the close of his charge to the jury is held not 
to have put undue pressure upon the jury to hasten their deliberations. 8. v. 
Macofi, 245. 

9 124. Sufficiency and  Effect of Verdict 
A verdict of guilty or not guilty relates only to the offense charged, not to 

surplus or evidential matters alleged. S. v. &luskelZy, 174. 

9 131. New Trial  f o r  Newly Discovered Evidence 
Where defendant was convicted of assaulting his wife, defendant's motion 

for a new trial on the ground of newly discovered evidence was properly denied 
where such evidence tended to show that a t  the time of the trial defendant's 
wife was pregnant by another man and that she later falsely alleged in a di- 
vorce action that the child had been born of her marriage to defendant, since 
a t  most the evidence would tend only to impeach one of the witnesses against 
defendant and is not of such a nature as  to show that on another trial a 
different result would probably be reached. N. v. Shewon, 435. 

Motion for new trial on ground of newly discovered evidence is addressed 
to sound discretion of trial court. Ibid; Ntate Bar v. Temple, 437. 

9 132. Setting Aside Verdict a s  Contrary t o  Weight of Evidence 
Motion to set aside verdict as contrary to weight of evidence is addressed 

to discretion of trial judge. 8. v. Mitchell, 755. 

9 134. F o r m  a n d  Requisites of Judgment  
Use of symbols B/E and L&R in judgments and commitments is  disap- 

proved. S. v. Dickerson, 131. 

§ 158. Severity of Sentence a n d  Determination Thereof 
Since trial judge is in the best position to determine appropriate punish- 

ment for defendant, he must of necessity be allowed to exercise wide discre- 
tion within statutory limits. 8. v. Powell, 6. 

G.S. 15-184 now provides that a defendant not admitted to bail pending 
the appeal shall receive credit toward satisfaction of his sentence for all time 
spent in custody pending the appeal. 8. v. Hanlee, 147. 

Defendant is entitled to more lenient punishment for a crime provided 
by legislature while his trial was pending. 8. u. Mitchell, 534. 

9 140. Concurrent and  Cumulative Sentences 
Imposition of sentence "to begin a t  the expiration of any and all sentences 

the defendant is now serving in the North Carolina Department of Correction" 
clearly indicates the intent of the trial judge that the sentences of defendant 
be served consecutively without resort to evidence aliunde. S. 2;. Lightseu, 745. 
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5 142. Suspended Sentences a n d  Judgments  
An appeal is allowed from a suspended sentence to test allegations of 

errors of law. S. v. Callamme, f308. 
I n  a drunken driving prosecution, suspension of defendant's sentence on 

condition that he pay the prosecuting witness the sum of $3000 is reasonable. 
Ibid. 

5 151. Appeal and  Stay Bonds 
Trial court did not abuse its discretion in fixing bail pending appeal in 

the amount of $10,000. S. v. McDonaZd, 627. 

§ 155.5. Docketing of Transcript of Record 
Court of Appeals dismisses defendant's appeal for failure to comply with 

several rules. S. v. Wooten, 628. 

§ 157. Necessary Parts of Record Proper  
The record proper in a criminal case consists of the bill of indictment or 

warrant, the plea on which the case is tried, the verdict and the judgment 
from which appeal is taken, but does not include the charge and the evidence. 
8. v. Moore, 596. 

5 158. Presumptions as to Matters Omitted 
The Court of Appeals will not presume that photographic identification 

of defendant was unfairly made in the absence of any evidence to that effect. 
S. v. Penleg, 455. 

5 159. F o r m  a n d  Requisites of Transcript 
Appeal is subject to dismissal for failure of appellant to provide statement 

of the evidence in narrative form. S. v. Riera, 381. 

§ 161. F o r m  a n d  Requisites of Exceptions 
The appeal itself is a n  exception to the jud,~ent,  8. u. Slston, 200; S. v. 

Mo.ore, 596. 

5 162. Objections, Exceptions a n d  Assignments of Error ,  a n d  M d i o n s  
t o  Str ike 
Defendant waived any right to have alleged prejudicial portion of State 

witness' answer stricken where record indicated that defendant made no im- 
mediate objection to the answer but waited until an additional question had 
been asked and answered before making a motion to strike and for a mis- 
trial. 8. v. Letterlough, 36. 

Failure of trial court to instruct jury not to consider the answer of a 
witness which was stricken on motion held not erroneous. 8. v. Culbertson, 327. 

General objection to testimony which is competent in part will not be 
entertained. S. v. Hill, 365. 

Trial court did not err in overruling defendant's general objections to tes- 
timony by the prosecutrix which showed that defendant had previously been 
convicted of assaulting her, where in each instance the prosecutrix testified a t  
length in response to proper questions by the solicitor and portions of the 
statements objected to were admissible. Ibid. 

When a general objection is interposed and overruled, it  will not be con- 
sidered reversible error if the evidence is competent for any purpose. &'. v. 
Walker, 447. 
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An objection to the admission of evidence is necessary to present defend- 
ant's contention that the evidence was incompetent, and defendant must ordi- 
narily object to the question a t  the time i t  is asked and to the answer when 
given. 8. v. Barrow, 475. 

Where objection is made not to the question but only to the answer of a 
witness, its exclusion is discretionary with the court. IMd. 

Where court sustained objection to improper question asked by defense 
counsel in presence of jury, court's ruling was not rendered improper by fact 
that question was properly asked in absence of the jury. S. v. Clontx, 587. 

The Court of Appeals will not consider error in the charge and the evi- 
dence which has not been made the subject of an exception or assignment of 
error. S. v. Moore, 596. 

Objection to admission of confession is waived if not timely made and 
cannot be raised for first time on appeal. S. v. Diggs, 732. 

5 163. Exceptions a n d  Assignments of E r r o r  to Charge 
An assignment of error to the charge must be based on a proper excep- 

tion. S. u. Culbertson, 327. 
The court will not consider a broadside exception to the charge. N. c. 

Penley, 455. 
Assignment of error that "the court erred in his charge to  the jury" is 

broadside and ineffectual. 8. v. Jackson, 406. 
The Court of Appeals will not consider error in the charge which has not 

been made the subject of an exception or  assignment of error. S. v. Moore, 596. 
Objections to court's statement of State's contentions will not be consid- 

ered for first time on appeal where no objection was made a t  the trial. 8. v. 
King, 702. 

§ 164. Assignment of E r r o r  t o  RefusaJ of Motion f o r  Nonsuit 
Where defendant offers evidence, assignment of error must be directed to 

the court's refusal to grant motion for nonsuit a t  close of all of the evidence. 
S. v. Jones, 712. 

§ 165. Exceptions and Assignments of E r r o r  to Remarks of Solicitor 
Prejudicial effect of remarks by solicitor relating to failure of defendants 

to take the stand was removed when court admonished solicitor not to make 
such statements and charged jury that fact defendants did not take stand 
could not be considered prejudicial to their case. S. v. Mitchell, 755. 

§ 166. The Brief 
Assignments of error not brought forward in the brief are deemed aban- 

doned. 8. v. Paschal, 334; S. v. Clonta, 587; S. v. Corn, 613. 

§ 167. Burden of Showing Prejudicial E r r o r  
Defendant must show that the error complained of was prejudicial. S. 

v. Macon, 245; 8. v. Barrow, 475. 

§ 168. Harmless a n d  Prejudicial E r r o r  i n  Instructions 
Defendants were not prejudiced by slight reference to a n  illegal lineup 

made by the court in recapitulating the evidence. 8. v. Stamey, 517. 

3 169. Harmless and  Prejudicial E r r o r  i n  Admission o r  Exclusion of 
Evidence 
Trial court properly refused to admit in evidence a n  affidavit offered by 
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defendant where person who made aftidwit was not available for cross-exam- 
ination. 8. w. Letterlough, 36. 

Admission of testimony over objection is ordinarily harmless when testi- 
mony of the same import is thereafter introduced without objection. S. u. 
Ban-OW, 475. 

The rule that an objection to the admission of testimony is  waived when 
like evidence is thereafter admitted without objection or is subsequently offered 
by the objecting party himself is not applicable where the objecting party offers 
the evidence for the purpose of impeaching the credibility or establishing the 
incompetency of the evidence in question. 8. v. Hill, 365. 

Defendant's objection to admission of testimony by prosecutrix that de- 
fendant had previously been convicted of assaulting her was waived when de- 
fendant thereafter testified to the same effect on direct examination. Ibid. 

5 170. Harmless and Prejudicial E r r o r  i n  Remarks of Court a n d  Inci- 
dents  During Trial 
A remark by the court in admitting or excluding evidence is not prejudicial 

when it amounts to no more than a ruling on the question or where it  is made 
to expedite the trial. 8. v. Corn, 18. 

The criterion for determining whether the trial judge deprived an accused 
of his right to a fair trial by improper comments or remarks in the hearing 
of the jury is the probable effect upon the jury, and in applying this test, the 
utterance of the judge is to be considered in the light of the circumstances 
under which it was made. Ibid. 

Defendant was not prejudiced by refusal of trial court to grant co-de- 
fendant's: motion to discharge co-defendant's court appointed counsel. 8. v. 
Blackburn, 510. 

g 175. Review of Findings a n d  Discretionary Orders 
Findings of trial court upon voir dire are binding on appeal when sup- 

ported by competent evidence. S. v. Btamey, 517. 
T"he appellate court cannot find the facts. Yarboro.ugh w. State, 663. 

5 177. Disposition of Cause 
Where court imposes sentence in excess of limit prescribed by law, judg- 

ment must be vacated and case remanded for proper sentence, giving defend- 
ant credit for time served under excessive sentence. S. u. Mitchell, 534. 

§ 181. Posk-Conviction Bearing 
Order in post-conviction hearing is 'set aside and the cause remanded for 

additional findings of fact where the trial court failed to make any findings of 
fact in regard to defendant's confession. Yarboroz~gh w. State, 663. 

(;"USTOMS AND USAGES 

Trial court properly admitted testimony concerning absence of a red flag 
on end of defendant's load of pipe and testimony concerning custom of park- 
ing of trucks a t  plant of plaintiff's employer. Graves v. Harrington, 717. 

DAMAGES 

5 11. Punitive Damages 
In order to award punitive damages in a n  action for fraud, the defend- 



ANALYTICAL INDEX 

DAMAGES - Continued 

ant's fraudulent conduct must contain the additional elements of insult, in- 
dignity, malice, oppression or bad motive. Pop& v. Ledbetter, 170. 

In plaintiffs' action to recover actual and punitive damages on the ground 
that defendant had fraudulently given plaintiffs a worthless check in the 
amount of $1400 to induce plaintiffs to convey to a third party a lot upon which 
defendant had built a house, the evidence is held insufficient to be submitted 
to the jury on the issue of punitive damages, there being no evidence upon 
which to support a finding of aggravated fraud. Ibid. 

12. Necemity for and Sdciency of Pleading Damages 
Trial court did not err in refusing to allow plaintiff to testify with respect 

to his loss of the sense of taste where there was no allegation in the com- 
plaint concerning loss of sense of taste. Hill v. Shanks, 255. 

§ 13. Competency of Evidence on Is'sues of Compensatory Darnages 
Trial court erred in admission of testimony by plaintiff a s  to medical 

treatment she received over a year after the complaint was filed, where no 
connection was shown between the accident in question and necessity for such 
treatment. Craves v. Barrington, 717. 

16. 'Instructions on Measure of Damages 
Where it  was stipulated that plaintiff lost his sense of smell in the acci- 

dent complained of, p la inm was not prejudiced by trial court's instruction 
that there is evidence in the case tending to show that plaintif€ has lost his 
sense of smell. Hill v. Shanks, 255. 

DEATH 

3. Nature of Action for Wrongful Death 
Wrongful death action must be asserted in strict conformity with statute. 

Simmons u. Wilder, 179. 

7. Damages 
Reference in record on appeal to omission from record of testimony as to 

health, character, education and working habits of plaintiff's intestate is suffi- 
cient to show pecuniary loss in death of plaintiff's intestate. Morris v. ~ i g -  
ham, 490. 

DECLARATORY JUDGKENT ACT 
§ 2. Proceedings 

In  a declaratory judgment action to construe the provisions of a trust, 
trial court had the discretion to tax all costs, with the exception of attorneys' 
fees, against plaintiff. Dillon o. Bank, 584. 

DEEDS 

§ 19. Restrictive Covenants 
A restrictive covenant creates a negative easement constituting an interest 

in land. Goodmw v. Martin, Inc., 589. 
In  action in which plaintiff seeks to set forth cause of action based upon 

defendant's allegedly having sold plaintiff a house located closer to the lot 
line than allowed by restrictive covenants, complaint fails to state cause of 
action based upon violation of the restrictive covenants. Ibid. 
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24. Covenants Against Encumbrances 
A restrictive covenant whereby the beneficial use of land by the owner is 

restricted is an encumbrance within the covenant against encumbrances. Goor& 
row v. Martin, Inc., 599. 

In this action in which plaintiff seeks to set forth a cause of action based 
upon defendant's allegedly having sold plaintiff a house which is located closer 
to the lot line than allowed by restrictive covenants upon the property, the 
complaint fails to state a cause of action for a breach of the covenant against 
encumbrances. Zbid. 

DIVOE(7E AND ALIMONY 

5 17. Alimony Upon Divorce from Bad and Board 
In  wife's action for divorce from bed and board and for permanent ali- 

mony, judgment ordering the husband to pay the wife alimony in the amount 
of $175 per month and child support of $1'75 per month, as well as  $1900 for 
counsel fees and $1400 for accumulated alimony and child support payments 
under prior orders, held supported by the findings and evidence. Swink v. 
Swink,  161. 

§ 18. Alimony and Subsistence Pendente Lite 
The amount to be awarded for alimony pendente Zite and counsel fees rests 

in the sound discretion of the trial judge. Dixon v. Digon, 623. 
I n  order awarding subsistence and counsel fees pendente lite and tempo- 

rary child custody, trial court erred in requiring defendant husband to main- 
tain in effect all policies of insurance without changing the beneficiaries, but 
properly required the husband to provide for the furnishing of the residence 
where plaintiff and children resided and to pay all debts of the parties. Eearns 
v. Kearm,  319. 

Order requiring husband to pay subsistence pendente lite and awarding 
temporary child custody is not void for failure of plaintiff wife to give defend- 
a n t  five days notice prior to the first hearing on the motion, where the order 
was signed only after a second hearing and husband was given adequate notice 
prior to such hearing. Ibid. 

No abuse of discretion is shown in award of $1500 as  counsel fees pen- 
dente lite and $750 per month for maintenance and support of the wife and 
two children. Ibid. 

Where a n  order provides for payment for support of a minor child and 
for alimony or alimony pendente lite, the order must separately state and iden- 
tify each allowance. Ibid. 

Provisions of G.S. 50-16.1 et  seq. control applications for alimony pendente 
lite in actions commenced after 1 October 1967. Blake v. Blake, 410. 

Under former G.S. 50-16, the trial court, when making an award of ali- 
mony pendente Mte, was not required to set forth in his order any findings of 
fact where there was no allegation of adultery by the wife. Ibid. 

G.S. 50-16.8(f) requires the trial judge to make findings of fact when a n  
application is made for alimony pendente lite. Ibid. 

Trial court erred in directing husband to pay alimony pendente lite and 
counsel fees of the wife without making findings of fact upon evidence pre- 
sented a t  the hearing a s  required by statute. Ibid. 

In making findings of fact after a hearing upon an application for alimony 
pendente lite, i t  is not necessary that the trial judge make detailed findings a s  
to each allegation and evidentiary fact presented, but he must find the ulti- 
mate facts sufficient to  establish that the defendant spouse is entitled to an 
award of alimony pendente Zite under the provisions of G.S. 50-16.3(a). Ibid. 
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§ 21. Enforcing Alimony Payment  
The husband's income from a trust created in another jurisdiction and 

administered by a bank in this State is subject to execution to satisfy the 
wife's judgment for alimony, child support and counsel fees. &'wi& v. Bwinlc, 
161. 

5 B. Child Custody; Jurisdiction a n d  Procedure 
I n  a proceeding in this state to determine the custody of a child who had 

been awarded to one parent by a custody decree of a court of another state, 
the doctrine of re8 judicata is inapplicable to bar an inquiry as to whether 
circumstances had changed since the date of the decree. Rothman v. Roth- 
man, 401. 

A decree awarding custody of a minor child, entered by the court of an- 
other state in a divorce action, is entitled to full faith and credit in the 
courts of this State unless a change of circumstances requiring modification of 
the decree is shown. Ibid. 

A court acquires jurisdiction in a child custody proceeding when the child 
is physically present within the boundaries of the State. Ibid. 

§ 23. Child Support 
Where an order provides for payment for support of a minor child and 

for alimony or alimony pendente lite, the order must separately state and iden- 
tify each allowance. Kearns v. Kearns, 319. 

The amount aIIowed by the court for support of the children of the mar- 
riage will be disturbed only where there is a gross abuse of discretion. SwinB 
v. &'wink, 161. 

The husband's income from a trust created in another jurisdiction and ad- 
ministered by a bank in this State is subject to  execution to satisfy the wife's 
judgment for alimony, child support and counsel fees. IWd. 

§ 24. Child Custody 
The primary consideration in custody cases is the welfare of the child. 

Rothman v. Rothman, 401. 
To justify modification of a child custody decree it  must be shown that 

circumstances have so changed that the welfare of the child will be adversely 
affected unless the custody provision is modified. Ibid. 

When there has been a finding that both parents are  fit and suitable to 
have custody, the judge's order awarding custody is conclusive when supported 
by evidence. Eeams v. Kearw, 319. 

I n  hearing to determine custody of minor children, court erred in refusing 
to hear testimony of the children. IMd. 

EASEMENTS 

§ 3. Creation of Easement by Implication 
The essentials necessary to the creation of an easement by implication 

upon severance of title are:  (1)  a separation of the title; ( 2 )  before the 
separation took place, the use which gives rise to  the easement shall have 
been so long continued and so obvious or manifest as to show that it  was 
meant to be permanent; and (3) the easement shall be necessary to the bene- 
ficial enjoyment of the land granted or retained. Dorman v. Ranch, Inc., 497. 
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§ 6. Actions to Establish Easement 
Plaintiff's evidence is sufficient to support a finding of an easement by 

implication upon severance of title in a roadway extending across defendant's 
property from a highway to plainti€€'s property. D'ormatt v. Ranch, Inc., 497. 

5 8. Nature a n d  Extent  of Easement 
An easement extends to all uses directly or incidentally conducive to the 

advancement of the purpose for which the land was acquired, and to no others. 
Statesville v. Bowles, 124. 

EMINENT DOMAIN 

5 1. Nature a n d  Extent of Power 
State Highway Commissicin possesses the power of eminent domain. High- 

way Comm. v. School, 684. 

§ 2. Acts Constituting a Taking 
A substantial or unreasonable interference with an abutting landowner's 

access to a highway constitutes a taking of a property right for which the 
owner may recover just compensation. Highway Comm. u. Yavborrough, 294. 

Where the completion of a controlled-access highway project through a 
landowner's property so restricted landowner's access to the highway that it 
would be necessary to construct streets up to 1858 feet in  length on both sides 
of the highway in order to develop the property a s  a residential area, such 
restriction was a taking of a property right for which compensation must be 
paid. Ibid. 

8 3. Public Purpose 
What constitutes a public use such as  to subject property to eminent do- 

main is incapable of a precise definition. Highway Comm. v. School, 684. 
Condemnation of property by the Highway Commission for the sole pur- 

pose of providing a private driveway into adjoining property which had been 
landlocked as a r e ~ u l t  of construction of controlled access freeway is held to 
constitute a taking for a public purpose. Ibid. 

§ 5. Amount of CTompensation 
In  a proceeding to establish a municipal sewer easement through respond- 

ent's land, the trial judge erred in refusing to instruct the jury that in award- 
ing compensation the jury must consider that the fee remained in the land- 
owners subject to the rights incident to the easement. StatesuilEe u. Bowles, 
124. 

The use of property in combination with other property may be consid- 
ered on the issue of damages if the possibility of combination is so reasonably 
sufficient and the use so reasonably probable as  to affect the market value. 
Ibid. 

Market value may not be arrived a t  by assessing separately the value of 
land and improvements and adding the two together. Highway Comm. v. Yar- 
borough, 294. 

It was proper to  allow landowners' witnesses to express their opinion that 
the drainage easements acquired by the Highway Commission would result in 
an increased flow of water onto landowner's remaining property and thereby 
lessen its value. Ioid. 
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In  highway condemnation proceeding to determine the issue of damages, 
trial court did not err in failing to instruct the jury that they were not to 
consider the question of interest in determining damages, where no special 
request was made for such instructions. Ibid. 

3 6. Evidence of Value 
In a proceeding to establish a municipal sewer easement, trial court prop- 

erly allowed expert testimony that the highest use of the land would be for 
the extension of a shopping center located on an adjacent tract of land. Btates- 
ville v. BowZes, 124. 

It is common knowledge that in determining the value of a tract of land 
buyers and sellers give substantial weight to the fact i t  is bordered by success- 
ful business ventures. Ibid. 

Witnesses who had been qualified as expert real estate appraisers were 
competent to express the opinion that the location of a municipal sewer line 
would prohibit grading to the depth necessary to prepare the property for 
commercial building. Ibid. 

In  a proceeding instituted by a municipality to establish a sanitary sewer 
line easement through respondents' land, testimony elicited on cross-examina- 
tion of the municipality's consulting engineer concierning a proposed alternate 
location for the sewer line was not prejudicial to the municipality. Ibid. 

It is competent for a witness to explain the value he placed on improve- 
ments in arriving a t  the total value of the property before the taking. High- 
wa,g Comm. u. Yarb.orough, 294. 

Trial court properly admitted testimony of landowner's son as  to value 
of land. Ibid. 

g 7. Proceedings to Take Land and  Assess Compensation 
In this highway condemnation action, the trial court did not err in refus- 

ing to set aside a verdict awarding the landowner $73,200 as being against the 
greater weight of the evidence. HQhwau Qomm. v .  Prg, 370. 

Trial court properly refused to dismiss jurors who had served in high- 
way condemnation action tried immediately before present adion and involv- 
ing land next to the land in the instant case. Ibid.  

Trial court properly allowed landowners' witnesses in highway condem- 
nation proceeding to explain on redirect examination the statements elicited 
by the Highway Commission on cross-examination. Highway  Comm.  v. Yar- 
borough, 294. 

Where, in a condemnation proceeding between the highway commission 
and the landowner, the court must construe conflicting provisions of the land- 
owner's deed to determine if the landowner's grantor retained a strip of land 
lying between the highway right-of-way and the tract conveyed to landowner, 
the grantor is a necessary party to the proceeding, and the cause will be re- 
manded so that the necessary party may be brought in. H i g h w a y  Comm. v .  
Gamble, 568. 

Highway Commission has the responsibility of repairing, whenever pos- 
sible, damage caused by a highway project, arid it  is not precluded from mak- 
ing reasonable use of land acquired for the project in doing so. H i g h w a y  Comm. 
v. School, 684. 

Trial court had no discretionary authority to permit landowner to amend 
its answer denying the terms of a consent order between the Highway Com- 
mission and landowner which established Commission's rights to acquire land- 
owner's property. Ibid.  
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Where landowner withdrew and used the money paid into court by the 
Highway Commission as its estimate of just compensation for all of land- 
owner's property, landowner is now precluded from attacking the ~mmiss ion ' s  
authority to condemn the property. Ibid. 

§ 14. Judgment, Nature and Extent of Rights Acquired 
Where respective rights of the parties were not defined by the petition 

seeking condemnation of a sanitary sewer line easement, the general law re- 
garding easements prevails. Btatesz;ille v. Bowles, 124. 

§ 3. Facts Within Common Knowledge 
It is common knowledge that in determining the value of land buyers and 

sellers give substantial weight to the fact it is bordered by successful business 
ventures. Btatesville v. Bowles, 124. 

The Court of Appeals will take judicial notice that a certain person has 
been elected as  judge of the district court and has been designated a s  the chief 
district judge of a judicial district. Boston v. Freeman, 736. 

§ 11. Wansactions with Decedent or Lunatic 
Daughter's testimony that prior to death of her mother in airplane crash 

the mother instructed her that the two named grandchildren in the policy were 
to share the proceeds with her remaining grandchildren is held not barred by 
the dead man's statute, G.S. 8-51, where daughter was not testifying in her 
own interest. Ballard v. Lance, 24. 

Testimony which was admissible for the purpose of disclosing the basis 
of the witness' opinion as  to the mental capacity of deceased to execute prom- 
issory notes is nonetheless incompetent under dead man's statute where the 
testimony related to a personal transaction with deceased and tended to 
establish material facts in issue. Whitleg v. Redden, 705. 

§ 25. Photographs and Maps 
Purported map of automobile accident scene is rendered inadmissible 

where witness who drew the map did not identify its representations with 
sufEcient accuracy. HufJines v.  Westmoseland, 142. 

Trial court did not err in exclusion of photographs offered as  substantive 
evidence. Britt 27. Smith, 117. 

§ 28.5. Affidavits 
Although made under oath, affidavits are inherently weak as a method 

of proof. In re Gustodg of Crifin, 375. 
In a proceeding to determine the custody of a minor child, the court 

erred in admitting affidavits in evidence. Ibid. 
Despite the inherent weakness of affidavits, their use has been considered 

proper in certain limited situations in which the weakness of this method 
of proof is deemed substantially outweighed by the necessity for expeditious 
procedure. Ibid. 

§ 31. Best and Secondary Evidence Relating to Writings 
Answer of police officer stating the name of one defendant, in  response to 

a question as  to whether he had any recollection from his investigation of 
who was listed in his accident report as  driver number one, did not have the 
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effect of permitting the afficer to testify as to the contents of a report he had 
made. Yelton v. Dobbins, 483. 

§ 35. Declarations as Part of Ftm Gestae 
I n  adverse possession action, trial court properly admitted testimony of 

declaration by plaintiff's agent accompanying and characterizing transfer of 
possession of property as  exception to hearsay rule. Board of  ducatio ion. v. 
Lamm, 656. 

§ 48. Nonexpeirt Opinion Evidence as Shorthand Statement of F a c t  
Trial court properly excluded plaintiff's opinion testimony of 'speed of de- 

fendant's automobile where the evidence shows she did not observe defendant's 
car for sutficient time and physical facts a t  scene makes it  without probative 
value. Hall v. Kimber, 669. 

5 49. Examination of Expert  Witness 
A hypothetical question to an expert witness may not be based on facts 

not in evidence. Calhoun v. Eimbrell's, 386. 

EXECITTORS AND ADMINISTRATORS 

§ 13. Proceedings to Sell o r  Mortgage P r o p e ~ t y  to Make Assets to P a y  
Debts 
Personalty is primarily liable for payment of a decedent's debts and real 

estate is secondarily liable. Brunswiclc County v. Vitou, 54. 

5 20. Claims o n  Notes, Mortgages, Loans a n d  Contracts 
Where old age assistance is terminated by death of the recipient, county's 

claim against recipient's estate must be satisfied out of personalty, if sufficient, 
before resorting to the real property. Brunswiclc County v. Vitou, 54. 

FIRES 

8 3. Negligence i n  Causing Fires 
A defendant may be held liable for his accumulation of inflammables where 

it  is in a place to which fire will foreseeably fall, leap, or be thrown by the de- 
fendant's operations, and fire is communicated to such inflammables which 
then cause a greater fire. Indemnity Co. v. Multi-Ply Corp., 467. 

In action by fire insurers against the insured's tenant to recover for fire 
damage to insured's building, the evidence is insufficient to be submitted to 
jury on issue of defendant tenant's negligence in causing the fire in question 
or in causing greater fire damage to the building than would have occurred 
had lacquer used in the tenant's plywood finishing process been properly 
stored. Ibid. 

FORGERY 

§ 1. Elements of Forgery 
Elements of the crime of forgery. 8. v. Diggs, 732. 

§ 2. Prosecution and  Punishment 
In this prosecution for forgery, there was sufficient extrinsic evidence cor- 

roborating defendant's confession to warrant submission of the case to the 
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jury, where the forged check was introduced in evidence, endorsements ap- 
pearing on the back thereof indicated i t  had been negotiated, and there was 
independent evidence that the signatures of the persons whose names appeared 
thereon as  drawer and as  payee were not genuine. El. v. Diggs, 732. 

FRAUD 
5 9. Pleadings 

In  a n  action by plaintiff beneficiaries under a will to have certain savings 
accounts declared to be held in trust by the individual defendants and to be 
distributed according to the will of testator, the plaintiffs alleging that the ac- 
counts are assets of the estate in which they would share but for the fraud- 
ulent acts of the defendants who had occupied a position of trust toward tes- 
tator, the plaintiffs should be allowed to join a s  defendants all who par- 
ticipated in the alleged fraudulent acts as  well as  all who, with knowledge, 
received benefits from such acts. B m e s  v. Barnes, 61. 

HABEAS CORPUS 

9 2. Determination of Legality of Restraint 
Facts found by court in summarily punishing person for direct contempt 

are  binding upon the judge a t  habeas corpus hearing, the duty of the judge a t  
the hearing being only to review the record and determine whether the court 
which imposed the sentence had jurisdiction and whether the facts found 
were smcient  to support imposition of sentence. I n  r e  Hennis, 683. 

8 3. Determination of Right to Custody of Children 
I n  a proceeding to determine the custody of a minor child, trial court 

erred in admitting in evidence over the mother's timely objection affidavits 
offered by the child's grandparents which related to the mother's bad repu- 
tation. I% re  Custody of fin%, 375. 

An order awarding custody of a child may be modified only upon a show- 
ing of change of circumstances. D i d .  

Order of the court awarding custody to the child's paternal grandparents 
is erroneous, where the sole basis for the court's finding of fact a s  to the un- 
fitness of the mother was contained in affidavits that were admitted in evidence 
over the mother's timely objection. Ibid .  

HIGHWAYS AND CARWAYS 

§ 3. Highway Patrol 
A police officer, when in pursuit of a lawbreaker, is not to be deemed neg- 

ligent merely because he fails to observe the requirements of the Motor Ve- 
hicle Act, but he is required to observe the care which a reasonably prudent 
man would exercise in the discharge of official duties of a like nature under 
like circumstances. CoZZollins u. Christenaerrfi, 504. 

Statute requiring driver of a vehicle about to be overtaken to yield right- 
of-way does not apply to highway patrolman who set up a running roadblock 
in a n  attempt to stop a car being pursued by another patrolman. Ibid .  

I n  action by highway patrohnan for personal injuries received in auto- 
mobile collision, plaintiff's evidence that he was attempting to stop defendant 
with a running roadblock is held not to disclose plaintiff was contributorily 
negligent as  a matter of law. Ibid .  
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HIGHWAYS AND GARTaTAYS - Continued 

9 4. W h a t  Constitutes a State Highway o r  Public Road  
A shipyard is entitled to maintain an action against the Highway Com- 

mission on a contract for the repair and reconditioning of seven ferries used 
in the State highway system. Shipuard, Inc. v. Highwag Comm., 649. 

5 7. Signs and Warnings; Liability of Contractor 
Evidence held insmcient to show that paving contractor removed stop 

sign a t  intersection. Douglas v. Booth, 156. 

9 9. Actions Against Commission 
A shipyard is entitled to maintain an action against the Highway Com- 

mission on a contract for the repair and reconditioning of seven ferries used 
in the State Highway system. Shipyard,  Inc. v. Highway Comm., 649. 

HOMICIDE 

8 2. Part ies  a n d  Offenses 
If defendant intended to kill a third person but mistakenly killed deceased, 

defendant's guilt is the same as though he had killed the person intended. S. 
e. Jones, 712. 

9 3. Deadly Weapon 
A knife may be used a s  a deadly weapon. S. v. McCain, 558. 

9 5. Murder in the Second Degree 
Second degree murder defined. S.  v. McCain, 558. 
A specific intent to kill, while a necessary constituent of the elements of 

premeditation and deliberation in first degree murder, is not an element of 
second degree murder. S. v. .Jones, 712. 

5 14. Presumptions a n d  Burden of Proof 
Intentional use of a deadly weapon. when death proximately results from 

such use, gives rise to the presumptions of unlawfulness and malice. S. e;. 

McQain, 558; S. v. Jones, 712; 8. v. Buck ,  726. 

§ 15. Relevancy a n d  Competency of Evidence 
Trial court properly admitted testimony by detective that in his opinion 

deceased was dead when he observed him a t  the crime scene. 8. v. McCain, 
558. 

8 17. Evidence of Threats  a n d  Malice 
Trial court properly sustained State's objection to question asked a de- 

fense witness a s  to what deceased had stated to him with regard to the de- 
fendant and what threat he had made to the witness. S. v. Clonta, 587. 

9 20. Photographs 
Photographs showing the location and appearance of the body of the vic- 

tim of a homicide were properly admitted in evidence. S. v. Barrow, 475. 
Trial court properly admitted for illustrative purposes four photographs 

depicting the body of deceased and the inside of house where crime occurred. 
S. v. McCuinn, 554; 8. v. McCain, 558. 
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HOMICIDE - Continued 

§ 21. Sufficiency of Evidence a n d  Nonsuit 
Where the evidence is sufficient to support conviction of any one of the 

degrees of homicide, a general motion to nonsuit is properly overruled. 8. v. 
Lawson, 1. 

Circumstantial evideuce may be used in homicide cases to establish the 
cause of death and the criminal agency. Ihid. 

Circumstantial evidence held sufEcient for jury to find that deceased died 
as result of bullet wound inflicted by defendant. Ibid. 

Evidence of the State tending to show that the skeleton of a missing 
woman was found in a wooded area and that there were bullet holes in the 
skull consistent with death by shooting is held sufficient to establish a homi- 
cide corpus delicti; and such evidence, together with defendant's confession 
that he shot the woman during an argument and left her body in a wooded 
area, is sufficient to be submitted to the jury on the issue of second-degree 
murder or manslaughter. S. v. Macon, 245. 

Evidence that defendant repeatedly stabbed deceased with a knife held 
sufficient for juiy on issue of defendant's guilt of second degree murder. 8. 
v. McCai~,  558. 

I n  prosecution for murder in the second degree committed with a knife, 
issue of defendant's guilt was properly submitted to  the jury. S. v. Buck, 726. 

I n  second degree murder prosecution, case was properly submitted to jury 
where State's evidence tended to show defendant intended to kill a third 
person but mistakenly shot and killed deceased. 8. v. Jones, 712. 

3 23. Instructions i n  General 
In  this homicide prosecution, statement in the charge that defendant con- 

tended "that you ought not to believe what the State's witnesses say about 
him" is held not erroneous when read in context. 8. v. Lawson, 1. 

§ 27. Instructions on  Manslaughter 
The trial court is not required to instruct jury on manslaughter where 

there is no evidence to support such instruction. S. v. Macon, 245; 8. v. 
Buck, 726; S. v. Jones, 712. 

9 28. Instructions on  Defenses 
Trial court was not required to charge the jury a s  to what would be suffi- 

cient legal provocation to reduce the crime of second-degree murder to man- 
slaughter where there was no evidence of any legal provocation. S. v. Ya- 
con, 245. 

Instructions on self-defense that defendant could use no more force than 
was reasonably necessary are erroneous, the correct rule being that defendant 
could use such force a s  was necessary or apparently necessary. S. v. McCruinn, 
554. 

5 30. Submission of Guilt  of Lesser Degrees of Crime 
Trial court properly refused to submit issue of involuntary manslaughter. 

S. v. Lawson, 1. 
The trial court is not required to instruct ju?q on manslaughter where 

there is no evidence to support such instruction. S. v. Macon, 245; S. v. Buck, 
726; 8. v. Jones, 712. 

HOSPITALIS 

3 3. Liability of Hospital to Pat ient  
Rule of charitable immunity was overruled only as to cause of action 

arising after 20 January 1967. McEmhern u. Miller, 42. 
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HOSPITALS - Continued 

In  an action on behalf of an eighty-eight year old arthritic patient who 
allegedly sustained a broken leg when an orderly employed by defendant hos- 
pital lifted the patient from a wheelchair and put her on the bed, the evi- 
dence is insufficient to support a Ending that the patient's injury was proxi- 
mately caused by any negligence of the orderly, and submission of the case to  
the jury was erroneous. Hurdle v. Hospital, 759. 

HUSBAND AND W I F E  

§ 1. Marital Rights, Privileges a n d  Liabilities 
Consortium is the conjugal fellowship of husband and wife, and the right 

of each to the company, cooperation, affection, and aid of the other in every 
conjugal relation. Sebastian v. Kluttx. 201. 

The husband has the duty enforceable a t  law to support his wife. Ibid. 

9 5. Wife's Separate Estate, Contracts and  Conveyances 
In  action to set aside deed of trust, trial court did not err in refusing to 

strike from defendant's answer allegations that because of a deed of separation 
plaintiff was a "free trader" when she executed the deed of trust. Brit t  v. 
Smith ,  117. 

In action to set aside deed of trust, nonsuit is properly allowed where 
evidence shows plaintiff wife and her husband had executed deed of separation 
recorded prior to execution of the deed of trust by the wife. Ibid. 

3 10. R,equisites a n d  Validity of Separation Agreements 
The right of a married woman to support and maintenance is a property 

right which she may release by an agreement executed in accord with G.S. 52-6. 
Sebastian v. Kluttx,  201. 

§ 11. Construction and  Operation of Separation Agreements 
The ordinary rules governing the interpretation of contracts apply to sep- 

aration agreements. Sebastion v. Klut tz ,  201. 

3 1s. Nature a n d  Elements of Abandonment a n d  Nonsupport 
The wilful failure of a husband to provide support is a misdemeanor. 

Cline v. Cline, 523. 

5 24. Alienation i n  General 
Alienation of affections and criminal conversation are actions in tort. Se- 

bastian 2j. Kluttx,  201. 
The consent and apparent willingness on the part of the plaintiff's hus- 

band to be seduced cannot be claimed as  a defense by the defendant in an ac- 
tion for alienation of affections. Ibid. 

One who, without privilege to do so, purposely alienates a husband's af- 
fections from his wife, or who has sexual intercourse with him, is liable for 
the harm thereby caused to the wife's legally protected marital interests. Did. 

9 25. Competency a n d  Sufficiency of Evidence of Alienation 
I n  wife's action to recover damages for the alienation of affections of 

her husband, defendant's motion for nonsuit was properly denied. Sebastian 
v. l i lu t tx ,  201. 

In action for alienation of affections it was proper to admit the mortuary 
tables in evidence to prove wife's life expectancy. Ibid. 
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5 27. Criminal Conversation 
The term ''criminal conversation" is synonymous with "adultery". Se- 

bastian v. EZuttx, 201. 
The elements of criminal conversation are  the actual marriage between 

the spouses and sexual intercourse between defendant and plaintiff's spouse 
during the coverture; alienation of affection is not a necessary element. Be- 
bastian v. EZuttx, 201. 

A valid separation agreement entered into between the spouses is not a 
bar to a n  action for alienation of affections or criminal conversation which 
accrued prior to the date of separation. Ibid. 

5 28. Sufflciency of Evidence of Criminal Conversation 
Evidence in wife's action for criminal conversation is held sufficient to 

go to the jury. Sebastian v. Kluttx, 201. 

5 29. Damages and  Instructions i n  Action f o r  Criminal Conversation 
In  wife's action for criminal conversation, separation agreement between 

the wife and her husband in which the wife released all rights arising out of 
the marriage is held not to bar recovery for damages from defendant's tort- 
ious conduct that  the wife may sustain after the separation agreement. Be- 
bastian v. Kluttz, 201. 

It was prejudicial error for trial court to fail to instruct jury that they 
should limit their award for future losses to the present cash value of such 
losses. Ibid. 

I n  trial of wife's action for alienation of affections and criminal conver- 
sation, where the causes of action were so connected and intertwined that each 
cause of action became an element of damages in the other cause of action, 
only one issue of compensatory damages and one of punitive damages should 
have been submitted to the jury. Bid.  

Proper instruction as  to the measure of damages for criminal conversa- 
tion. Ibid. 

INCEST 

Testimony by 12-year-old prosecutrix that her father had had sexual inter- 
course with her on several occasions is sufficient evidence of sexual penetration 
to be submitted to jury. 8. v. Hardee, 147. 

INDICTMENT AND WARRANT 

5 4. Evidence a n d  Proceedings Before Grand Jury 
An indictment is not subject to quashal on the ground that the testimony 

before the grand jury was based on hearsay. H. v. Mitchell, 755. 

5 7. F o r m  of Warran t  
Use of the Uniform T'raffic Ticket as a warrant should be discouraged. 8. 

u. Letterlough, 36. 

5 9. Charge of Crime 
A warrant meets the minimum standards for validity if i t  (1) informs the 

defendant of the charge against him, (2) enables him to prepare his defense, 
and (3) enables the court to proceed to judgment and thereby bars another 
prosecution for the same offense. 8. v. Letterlough, 36. 
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INDICTMENT AND WAREANT - Continued 

Use of the abbreviation "lie" in warrant charging driving a motor ve- 
hicle while license was permanently revoked is not fatal. Ibid. 

Indictment is complete without evidentiary matters descriptive of the 
manner and means by which the offense was committed. 8. v. Muskelly, 174. 

§ 10. Identification of Accused 
Where the indictment spells defendant's surname "Cuthbertson" but the 

record spells the surname "Culbertson", the doctrine of idem sonans is applic- 
able. 8. v. Culbertson, 327. 

§ 11. Identification of Victim 
A warrant for the larceny of property from "Belk's Department Store" is 

fatally defective in failing to allege sufficiently that the owner of the prop- 
erty allegedly stolen is either a natural person or a legal entity capable of 
owning property. 8. v. Thompson, a. 

A variance between indictment and proof as to the middle name of the 
homicide victim was not material. 8. v. Buck, 726. 

12. Amendment to Warran t  
Where amendment to the warrant does not change the offense with which 

defendant is charged, the trial court has discretionary authority to allow the 
amendment. 8. 2;. Letterlough, 36. 

9 14. Grounds a n d  Procedures on  Motion to Quash 
Motion to quash is proper method to raise question of suficiency of in- 

dictment. 8. w. Council, 397. 
A n  indictment is not subject to quashal on the ground that the testimony 

before the grand jury was based on hearsay. S. v. Mitchell, 755. 

§ 17. Variance Between Averment a n d  Proof 
Verdict of guilty or not guilty relates only to the offense charged, not to 

surplus or evidential matters alleged. A'. v. Muskelly, 174. 
There is no fatal variance where indictment charges felonious assault 

"with a certain deadly weapon, to wit: a pistol" and further alleges the as- 
sault occurred by "shooting him with a pistol," and the evidence discloses that 
the victim was not shot but was beaten with a pistol. Ibid. 

INFANTS 

5 9. Hearing a n d  Grounds f o r  Awarding Custody of Minor 
Findings of fact by trial court held sufficient to support order awarding 

custody of a child to the paternal grandparents. I n  r e  Morrison, 47. 
When there has been a finding that both parents are fit and suitable to 

have custody, the judge's order awarding custody is conclusive when supported 
by evidence. Eearns v. Kearns, 319. 

In  hearing to determine custody of minor children, court erred in refus- 
ing to hear testimony of the children. Ibid. 

In  a proceeding to determine the custody of a minor child, trial court 
erred in admitting in evidence over the mother's timely objection affidavits 
offered by the child's grandparents which related to the mother's bad reputa- 
tion. I n  re  Custody of Crifin, 375. 

Trial court's order awarding custody of minor child to child's paternal 
grandparents is erroneous where sole basis for the court's findings of fact as  
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INFANTS - Continued 

to the unfitness of the mother was contained in affidavits admitted over the 
mother's timely objection. Ibid. 

m d a v i t s  may be used in awarding temporary custody of a child. Ibid. 
Where question of child's custody narrowed to a contest between the 

father and the maternal grandparents, trial court properly awarded custody 
to the father. Roberts v. Bhort, 419. 

The welfare of the child is the polar star to guide the court in child cus- 
tody cases. Ibid. 

Question of child custody is addressed to the discretion of the trial court. 
Ibid. 

INJUNCTIONS 

§ 4. Injunction to Restrain Violation of Statute  
Trial court erred in granting interlocutory injunction restraining defend- 

ants from violating city ordinance where plaintiffs failed to allege and offered 
no proof that defendants had in fact violated such ordinance. Declcer 2;. Cole- 
man,  102. 

12. Issuance, Continuance a n d  Dissolution of Temporary Orders 
Upon a show cause hearing to continue an injunction restraining a 

trustee from foreclosing a deed of trust, trial court was without authority to  
compel plaintiff to give up undetermined legal rights as  a condition precedent 
t o  the continuing of the injunction. Register v. Grifin,  572. 

A chief judge of the district court has jurisdiction to  enter in one county 
a temporary restraining order in  an action pending in district court of another 
county in the judicial district. Boston v. Freeman, 736. 

6. Construction a n d  Operation of Policies 
Ambiguity in insurance contract should be construed strictly against the 

insurer and in favor of increased coverage of the insured. Trust  Go. v. Insur- 
ance Co., 277. 

§ 68. Automobile Personal In jury  Policies 
The liability coverage of a family automobile policy is entirely different 

from the medical payments provision and is treated differently, the limitation 
provision of the liability coverage being controlling no matter how many 
different automobiles are designated in the policy. Trust Co, u. Ins. Co., 277. 

The medical payments provision of a family automobile policy for injuries 
received "through being struck by an automobile" is not limited to a pe- 
destrian situation and does not require actual physical contact between the in- 
jured person and the striking automobile. Ibid. 

Where insured paid separate premiums for two vehicles under family 
automobile policy providing medical payments of $5,000 per person, insurer is 
liable in an aggregate amount of $10,000 for medical payments for injuries 
received by insured in collision with another vehicle while operating one of 
the insured vehicles. Ibid. 

79. Liability Insurance 
The liability coverage of a family automobile policy is entirely different 

from the medical payments provision and is treated differently, the limitation 
provision of the liability coverage being controlling no matter how many dif- 
ferent automobiles are designated in the policy. Trust  Go. v. Ins. Go., 277. 
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5 105. Actions Against Insurer  
In  action to recover under insurance policy, complaint should show that 

loss sued for n-as covered by the contract of insurance. Cordon v. Ins. Go., 185. 

3 106. Aetious Against Insurer  by Persons Injured 
In  action hy injured third party to recorer under automobile liability 

policy, complaint fails to state cause of action where it  merely sets forth 
various legal conclusions joined by term "and/orv as to why automobile in 
question lTas insured by defendant. Gordon v. Ins. Go., 185. 

In an action to recover under an automobile liability insurance policy, use 
of the term "and/oru in the complaint is disapproved. Ibid. 

3 5. Interlocutory and  Final  Judgments  
A temporary restraining order. made permanent pending trial of the cause 

on its merits, is an interlocutory order. Boston v. Freeman, 736. 

15. F o r m  a n d  Effect of Default Judgment  
Judgment b~ default final against one defendant who failed to answer the 

complaint does not prejudice the rights of the answering defendants in their 
defense aga-inst plaintiffs allegationi. Piney Mountuin Properties v. Supply 
Go., 191. 

In  a hearing upon a judgment by default and inquiry that was obtained 
by plaintiffs in an action arising out of a boundary line dispute between plain- 
tiffs and adjoining landowners, plaintiEs are  not entitled to an order perman- 
ently restraining the defendant landowners from using portion of a dirt path 
that lies upon plaintiffs' lands, where there was no demand for relief in plain- 
tiffs' complaint which would empower the court to issue a permanent restrai2- 
ing order. Xeir v. Wallon, 415. 

9 24. Setting Aside Jud,gment fo r  Mistake o r  Excusable Neglect 
Default judgment  ill not be set aside under G.S. 1-220 where there is in- 

excusable neglect on part of litigant. Hodge v. First Atlantic Gorp., 353. 

§ 25. What Conduct Justifies Relief 
Negligence of defendant's attorney in failing to file answer was not im- 

putable to defendant where defendant employed the attorney in apt time and 
had furnished the attorney with all information necessary to file answer. 
Hodge v. R r s t  Atlantic Gforp., 353. 

When a party lrnoms or is chargeable with notice that his attorney will 
be nnable to conduct his case on account of the attorney's departure from the 
state, extended serious illness, mental incompetency or death, the litigant's in- 
action mill amount to inexcusable neglect. Ibid. 

Where a defendant has employed reputable counsel and has turned the 
matter over to such counsel, neglect of the attorney in failing to file answer 
will not ordinaril~ be imputed to defendant, prol-ided defendant has not also 
been negligent in failing to give his defense that attention which a man of 
ordinary prudence usually gives his important business Ibid. 

9 29. Meritorious Defense 
Where the trial court found that defendant had asserted a meritorious 
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defense, specific findings on this point were not necessary. Hodge w. First At- 
lantic Corp., 353. 

5 30. Procedural Matters; Motion i n  Cause 
If a fraud is perpetrated on the court whereby jurisdiction is apparently 

acquired when jurisdiction is in fact lacking, the judgment rendered thereon 
is a nullity and may be vacated on motion in the cause. Alexan'der v. Bd. of 
Education, 92. 

If there has been fraud in obtaining a judgment, the court may set it  
aside upon motion if the action is still pending. Ibid. 

5 34. Trial,  Determination and  Judgment  
Where the trial court found that defendant had asserted a meritorious 

defense, specific findings on this point were not necessary. Hodge 9. First At- 
lantic Corp., 353. 

5 35. Conclusiveness of Judgment  a n d  Bar i n  General 
An estoppel is mutual if the one taking advantage of the earlier adjudi- 

cation would have been bound by it had it  gone against him. Morris w. Perkins, 
562. 

I n  order for a judgment to constitute res judicata in a subsequent action, 
there must be identity of parties, subject matter, issues and relief demanded, 
and i t  is required further that the estoppel be mutual. Ibid. 

5 36. Part ies  Concluded 
In  a n  action by plaintiff, a stockholder in a named corporation, against 

the defendants husband and wife, who were also stockholders in the corpora- 
tion, in which action plaintif€ asks (1) that a note executed by plaintiff to  
the husband and assigned by the husband to the corporation be cancelled and 
(2)  that defendants be required to transfer to plaintiff' 455 shares of stock in 
the corporation, which shares plaintiff lent to defendant a s  collateral for a 
loan, jud,gnent rendered in a prior action between plaintiff and the corporation, 
which adjudicated the rights of the parties to the note assigned to the cor- 
poration, does not constitute a plea in bar to the present action, there being 
no identity of parties in  the two actions, no privity among the parties, and no 
identity of subject matter in the two actions that would support the plea of 
res judicata. Morris w. Perlcins, 562. 

$j 45. Plea of Bar, Hearings a n d  Deternlination 
When a former judgment is set up as a bar o r  estoppel, the questions pre- 

sented are  whether the former adjudication was on the merits of the action, 
whether there is an identity of the parties and the subject matter in the two 
actions, and whether the merits of the second action are identically the same 
as  will support a plea of res judkata. Morris v. Perkins, 562. 

In  determining whether a prior judgment of nonsuit operates as res 
judicata in a subsequent action, the trial court must defer a ruling on the 
plea until after all the evidence is presented upon the trial. Blantolz v. Yc- 
Lawhorn, 576. 

JUDICIAL SALES 

5 6. Rights and  Title of Purchaser; Validity of Sale 
In  the absence of fraud or the knowledge of fraud, the purchaser at a 

judicial sale is required only to look a t  the proceeding to see if the court had 
jurisdiction of the parties and of the subject matter and if the judgment on 
its face authorized the sale. Alexander w. Bd. of Education, 92. 
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JURY 
9 2. Special Venires 

Whether special venire should be called rests in sound discretion of trial 
judge. Highway Comm. v. Fry, 370. 

§ 3. Competency a n d  Qualification of Jurors  
Fact that juror has served in case which has some similarity to case in 

which he is later asked to serve does not automatically disqualify him as  to 
the latter trial. Highway Comm. v. Fry, 370. 

Tales jurors must possess the statutory qualifications and are subject to 
the same challenges as  regular jurors and may be examined by both parties 
on voir dire. S. v. White, 425. 

§ 5. Selection of J u r y  Generally; Personal Disqualifications 
Trial court properly refused to dismiss jurors who had served in high- 

way condemnation action tried immediately before present action involving 
land next to land in instant condemnation case. Highway Comm. v. Frv, 370. 

Statute authorizing court to order sheriff to summon tales jurors does not 
set forth any discretionary restrictions to be placed in fulfilling court's order. 
S. u. White, 425. 

Absent proof that the sheriff has violated the discretionary trust placed 
in him when summoning tales jurors, he should remain free to use his best 
judgment in carrying out the court's order. Ibid. 

8 6. Examination of Jurors  
Tales jurors must possess the statutory qualifications and a re  subject to 

the same challenges as regular jurors and may be examined by both parties 
on voir dire. 8. u. White, 425. 

§ 7. Challenges 
Tales jurors are  subject to same challenges as  regular jurors. 8. z;. White, 

425. 
Defendant has burden of proving allegations of racial discrimination in 

selection of prospective jurors. Ibid. 
Findings by trial court that sheriff made selection of tales jurors from 

telephone book without prejudice and without attempt to create racial im- 
balance are held supported by the evidence. Ibid. 

Peremptory challenges must be exhausted before an objection to a juror 
will lie. Highwav Comm. v. E'ry, 370. 

KIDNAPPING 

$j 1. Elements of Offense and Prosecutions 
In  consolidated trial for kidnapping, armed robbery, and assault with in- 

tent to commit rape, issues of defendant's guilt were properly submitted to 
jury. 8. u. Penley, 455. 

LARCENY 

$j 1. Elements of Crime 
To constitute the crime of larceny it  is not necessary that the property be 

completely removed from the premises of the owner. 8. v. Walker, 740. 
The fact that rings taken from a jeweler's tray were in defendant's pos- 

session for only an instant is immaterial where the removal of the rings con- 
stituted a complete severance from the possession of the owner. Ibid. 
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§ 3. Degrees of Crime 
The distinction between grand larceny and petty larceny has been abolished 

by statute. S. v. Walker, 740. 

5 4. Warran t  and  Indictment 
A warrant for the larceny of property from "Belk's Department Store" is 

fatally defective in failing to allege sufficiently that the owner of the prop- 
erty allegedly stolen is either a natural person or a legal entity capable of 
owning property. 6. v. Thompson, 64. 

5 5. Presumptions and Burden of Proof 
If stolen article is type not normally and frequently traded in lawful 

channels, inference of guilt from possession of the article would survive a 
longer time interval than if the article were a type normally and frequently 
traded in lawful channels. 8. v. BZmkmon, 66. 

Even though property found in defendant's possession is not listed in the 
bill of indictment and is not owned by the same person whose property d e  
fendant is charged in the indictment with stealing, a presumption that de- 
fendant stole the property listed in the indictment arises if the property found 
in defendant's possession was recently stolen a t  the same t i e  and place a s  
the property listed in the indictment. Ibid. 

Where there is sufficient evidence that a building has been broken into and 
entered and that property has been stolen therefrom by such breaking and 
entering, the possession of such stolen property recently after the larceny 
raises presumptions of fact that the possessor is guilty of the larceny and of 
the breaking and entering. Ibid. 

Except in those cases where G.S. 14-72 is inapplicable, the State in a 
prosecution for felonious larceny must prove beyond a reasonable doubt that 
the value of the stolen property was more than two hundred dollars. S. v. 
Walker, 740. 

§ 7. Sufficiency of Evidence 
Question of defendant's guilt of felonious larceny was properly submitted 

to jury. X. v. Walker, 447; 8. a. Blackb~wn, 510. 
Fingerprint evidence held sufficient to take case to jury in prosecution for 

breaking and entering and larceny. 8. v. Blackmon, 66. 
In this prosecution for felonious breaking and entering and felonious lar- 

ceny, defendant's motion for nonsuit was properly overruled where a State's 
witness testified that she saw defendant enter the victim's apartment after 
pulling nails from the door hinge, and saw defendant carry a television set 
from the apartment and place it  in a taxi. 8. v. Wilson, 618. 

Evidence held sufficient for jury in prosecution for larceny of automobile 
where witness testified he saw defendant driving the automobile the morning 
after it was stolen, notwithstanding the witness on cross-examination ex- 
pressed some doubt as  to the correctness of his identification of defendant. 8. 
v. Smith, 580. 

§ 8. Instructions 
Elapse of 27 days between crime and discovery of defendant's possession 

of stolen article held not too great for court to instruct on doctrine of recent 
possession where article was handmade special-purpose tool not normally avail- 
able in the community. S. v. Blackmon, 66. 

In  this prosecution for larceny of an automobile of a value of over $200, 
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the trial court did not err in failing to charge t'ne jury with respect to larceny 
of property of a ralue less than $200. S. v. Smitlz, 580. 

I n  a prosecution for the larceny of goods of a ralue of more than $200, 
the jury must be instructed that the State has the burden to prove beyond a 
reasonable doubt that the ralue of the property stolen %-as more than $200; 
where the State's eT7idence does not show the value of the property taken, the 
court should instruct the jury as to clefendant's guilt of misdemeanor larceny, 
S. 2;. Walker ,  740. 

3 9. Verdict 
In a prosecution for felonious larceny of goods of a ~ a l u e  of more than 

$200. a verdict finding defendant guilty a s  charged in the indictment must be 
considered as a verdict of guilty of larceny of personal property having a 
value of $200 or less, where trial court failed to instruct jary as  to their duty 
to find the value of the goods; judgment of 4 to 6 years imprisonment is in 
excess of the legal maximum and is vacated and the cause remanded for  
pronouncement of judgment as  for misdemeanor larceny. S. 2;. Walker,  740. 

3 10. Judgment  and  Sentence 
Use of symbols B/E and L&R in judgment and commitment is disapproved. 

S. v. Dickerson, 131. 
In  a prosecution for felonious larceny of goods of a value of more than 

$200, a verdict finding defendant guilty as charged in the indictment must be 
considered as a ~ e r d i c t  of guilty of larceny of personal proper@ having a 
value of $200 or less, vr-here trial court failed to instruct jury as to their duty 
to find the value of the goods; judgment of 4 to 6 years' imprisonment is in 
excess of the legal maximum and is ~ a c a t e d  and the cause remanded for pro- 
nouncement of judgment as for misdemeanor larceny. S. u. Walker,  740. 

LIMITATION O F  ACTTONS 

§ 4. Accrual of Right  of Action 
A cause of action accrues at  the time the right to institute and maintain 

a suit arises. Sebastinn 2;. Klutta, 201. 
d cause of action accrues a t  the time of an invasion of a plaint=% right, 

and nominal damages, a t  least, naturally flow from such invasion. Land w. 
Pontiac, Inc., 197. 

Plaintiff's cause of action against automobile manufacturer accrued a t  the 
time he purchased the automobile and not a t  the time the gas tank fell from 
the automobile, and the action was barred by the three-year statute of limi- 
tations. Ibid. 

5 14. Acknowledgment o r  New Promise 
The statute providing that a new promise must be in writing to start the 

running of the statute of limitations is held inapplicable in an action to re- 
cover upon an express warranty. St?~ron v. Supply Co., 675. 

1 .  Sufficiency of Evidence, Nonsuit a n d  Directed Verdict 
In action on an express warranty to recorer expenditures incurred by 

plaintiff in correcting defects in air conditioning system, the action being in- 
stituted more than three years after the first defect appeared in the system, 
trial court properly ruled that plaintiff's action was not barred by the statute 
of limitations where defendant warranted that i t  would be responsible for the  
defects and performance of the system. Styron 2;. Hupply Go., 675. 
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MASTER AND SERVANT 

8 11. Agreements Not t o  Compete 
Restrictive covenants in employment contracts, otherwise reasonable, will 

be enforced by a court of equity if they are  no wider than reasonably neces- 
sary for the protection of the employer's business and do not impose undue 
hardship on the employee, due regard being had to the public interest. Enter- 
prises, Inc. v. Heim, 548. 

The burden is on the plaintiff to establish the reasonableness of an em- 
ployment contract containing a restrictive covenant not to engage in compe- 
tition. Ibid. 

In an action by plaintiff to restrain its former employee from engaging 
in the silk screen processing business in the U. S. for  a period of two years 
in violation of a restrictive covenant in the employment contract, the com- 
plaint is deniurrable for lack of allegation that defendant was interfering 
with plaintiff's businesses throughout the country. Ibid. 

9 48. Employers Siibject t o  Workmen's Compensation 
Where corporate employer with less than five employees purchased work- 

men's compensation insurance, the employer and his employees become bound 
by the Workmen's Compensation Act, notwithstanding cancellation of the policy 
by the insurer prior to the accident and death of a n  employee, unless the em- 
ployer had given notice to the Industrial Commission of his non-acceptance 
of the Act. Crawford v. Pressleg, 641. 

Evidence supported findings by the Industrial Commission that the em- 
ployer's several businesses were distinct and separate and that the employer 
did not regularly employ five or more employees in  the same business. B i d .  

§ 55. Injuries  Compensable 
Evidence in workmen's compensation proceeding held sufficient to support 

Ending by the Industrial Commission that a n  employee "in some unknown 
manner" sustained a fall arising out of and in the course of his employment. 
Calhoun v. Kimbrell's, 386. 

§ 77. Review of Award f o r  Change of Condition 
Findings by the Industrial Commission that, due to change of condition, 

plaintiff now has 12.5 per cent partial disability of her leg, held supported by 
competent evidence. W e s t  v. Steuens, 152. 

5 87. Exclusion of Common-Law Action 
Trial court properly denied defendant's plea in bar to plaintiff's common- 

law action for personal injuries on ground that plaintiff should be limited to 
recovery under Compensation Act, where court found upon competent evidence 
that claimant was an independent contractor and not an employee of defend- 
an t  and that claimant was not acting in the course of employment when in- 
jured. Xorse v. Qurtis, 591. 

5 96. Review i n  Court of Appeals 
Court of Appeals may remand a proceeding to the Industrial Commission 

for additional findings of fact. Crawford v. Pressleg, 641. 
Findings by the Industrial Commission are binding upon appeal when 

supported by competent evidence. W e s t  v. Btevens, 152. 
Appeal from order continuing workmen's compensation proceeding and r e  

moving it from the docket pending determination of common-law action brought 
by claimant is dismissed as  premature. Morse v. Curtis, 620. 
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MORTGAGES AND DEEDS OF TRUST 

5 31. Report of Sale  a n d  Confirmation 
Clerk of court is not required to  notify trustor that foreclosure sale has 

been confirmed. B r i t t  u. Smith,  117. 

5 40. Suits to Set  Aside Foreclosure 
In  this action to set aside a trustee's deed, the trial court did not err in 

striking from plaintiff's complaint allegations of business relationships among 
certain defendants which attempt by innuendo to associate those defendants 
in a conspiracy, a conclusion not supported by factual allegations that the 
trustee failed to advertise properly and legally the subject property, and an 
allegation that the trustee knew that the sale price was inadequate. Bri t t  o. 
Hmith, 117. 

Inadequacy of price alone is not sufficient to set aside a trustee's deed. 
Zbid. 

I n  action to set aside deed of trust, trial court did not err in refusing to 
strike from defendant's answer allegations that plaintiff's wife was a "free 
trader'' when she executed the deed of trust. Zbid. 

Evidence held insufficient for jury in action to set aside foreclosure sale 
and underlying deed of trust executed by married woman who was separated 
from her husband. Zbid. 

MUNICIPAL CUPORATIONS 

5 2. Territorial Extent  and  Annexation 
Petition to review annexation ordinance is not fatally defective in failing 

to allege specifically that  petitioner will suffer material injury by alleged 
failure of municipality to comply with statutory procedures, particularly where 
the petition contains allegations from which material injury can be implied. 
Adams-Millis Gorp. u. Kernwsz;ille, 78. 

Lots containing a pond which were owned jointly by the owners of ad- 
joining dwelling lots and were used as an accessory to the adjoining lots were 
properly classified as  residential in determining whether a n  area met the 60% 
"use" test provided in G.S. 160-4553.4(c). Zbid. 

Municipality properly classified a landlocked lot with its fronting lot in 
single ownership as  a single lot in determining whether an area met the 60% 
"use" test. Ibid.  

Municipality properly classified as in industrial use a 14 acre tract ad- 
joining parking lot a t  petitioner's industrial plant which contained a holding 
basin for industrial waste from petitioner's plant. Zbid. 

Plans in an annexation report for extending services into areas to be an- 
nexed are not defective in failing to call for significant increase in personnel. 
Zbid. 

Petitioner was not prejudiced by irregularity in the annexation procedure 
whereby an amendment to the annexation report was not submitted to the 
public 14 days prior to the public hearing, but was read a t  the outset of the 
public hearing, where the amendment related to annexation of a n  area which 
did not include petitioner's property and to plans for provision of water and 
sewer services, and petitioner did not except to the plans for such services. 
Zbid. 

G.S. 160-453.5(g) does not exclude the simultaneous annexation of separate 
areas contiguous to the municipality which are also contiguous to each other, 
and if the areas to be annexed meet the standards prescribed by statute, it 
does not matter that they are  contiguous. Zbid. 
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Requirement of G.S. 160-453.5(e) that annexation ordinance contain spe- 
c 3 c  findings that the area to be annexed is developed for urban purposes is 
met by statement in the ordinance that 64.2 percent of the total number of 
lots in said area are used for residential purposes, and 71.3 percent of the total 
residential and undeveloped acreage consists of lots and tracts five acres or 
less in size. IWd. 

3 12. Liability of Municipal Corporation Generally 
Municipality will not lose its governmental immunity solely because it  is 

engaged in an activity which produces a profit. McCombs v .  Asheboro, 234. 
Municipal corporation is not liable in damages for death of six-year-old 

child who was killed when an open ditch dug by municipal employees during 
construction of a sewerage system collapsed. Ibid. 

3 14. Injuries i n  Connection with Sidewalks a n d  Streets 
Municipality may be heId IiabIe for injury to pedestrian caused by de- 

fect in its street or sidewalk where it  is shown that officers of municipality 
knew or by ordinary diligence might have known of the defect, and the char- 
acter of the defect was such that injuries to travelers using its streets or 
sidewalks in a proper manner might reasonably be foreseen. Rockett  v. Ashe- 
ville, 529. 

S 17. Contributory Negligence a n d  Duty of Travelers 
Plaintiff was contributorily negligent where she had discovered and was 

aware of a defective condition in a municipal sidewalk prior to accident but 
chose to continue her way over the area she contends was defective. Rockett  
v. Asheville, 529. 

8 21. Injur ies  i n  Connection with Sewers 
Municipal corporation performs a governmental function when construct- 

ing a sewerage system and is not liable for personal injuries resulting from 
alleged negligent acts of employees in such construction, notwithstanding mu- 
nicipality charges for sewerage and sanitary services. McCombs v. Asheboro, 
234. 

Doctrine of attractive nuisance is not applicable to open excavation dug 
during municipal sewerage construction. Ibid. 

3 30. Zoning Ordinancas a n d  Building Permits  
The power to zone has been delegated to cities and incorporated towns. 

Decker  v. Coleman, 102. 
Proviso of municipal zoning ordinance requiring defendants "to maintain 

inviolate" a 50-foot buffer zone between their property and adjacent residen- 
tial area which by its terms appIied only to property owned by defendant and 
not to property with the same zoning classification owned by other persons 
is held unconstitutional. Zbid. 

Invalidity of proviso of a municipal zoning ordinance does not affect the 
validity of the remaining provisions. Ibid. 

While the law does not require all areas of a defined class in a zoning 
ordinance to be contiguous, all areas in each class must be subject to the same 
restrictions. Ibid. 

Zoning ordinance is presumed valid and constitutional exercise of the 
police power. Beverages v. New Bern ,  632. 

Zoning ordinance is invalid if it has the effect of completely depriving an 
owner of the beneficial use of his property. Ibid. 
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MUNICIPAL CORPORATIONS - Continued 

PlaintiE's evidence held insufficient to support trial court's findings and 
conclusions that a zoniug ordinance which changed zoning classification of 
plaintiff's property from business or commercial to office or institutional was 
invalid as confiscatory, where plaintie's evidence tends only to show that the 
property would be more valuable in the market place under a business or com- 
mercial zoning classification. Ibid. 

To establish invalidity of a zoning ordinance, plaintif€ must show that the 
property could not reasonably be adapted to any use permissible under the 
ordinance and that that fact rendered the property valueless or virtually so. 
Ibid. 

9 31. Review of Order of Municipal Zoning Board 
The courts may not substitute their judgment for that of the legislative 

body as  to the wisdom of a zoning ordinance when question of whether ordi- 
nance is unreasonable is fairly debatable. Beverages v. New Bem, 632. 

NARCOTICS - Continued 

§ 1. Elements of Statuto~y Offenses Relating to Narcotics 
Xisdemeanor of unauthorized possession of narcotics is not a lesser in- 

cluded offense of the felony of possession of narcotics for purpose of sale. 8. 
v. Riera, 381. 

3. Competency of Evidence 
In prosecution charging defendant with the unlawful possession of LSD, 

trial court properly admitted in evidence the LSD tablets found in defendant's 
possession by a search incident to a lawful arrest without a warrant. S. o. 
Roberts, 312. 

§ 4. Sufficiency of Evidence and Sonsuit 
In  prosecution for possession of narcotics for purpose of sale, evidence is 

held sufficient for jury under provisions of statute malriug possessiou of 100 
or more capsules prima facie evidence that such possession is for purpose of 
sale. S .  u. IZiera, 381. 

NEGLIGESCE 

$j 1. Acts and Omissions Constituting Negligence 
A police officer, when in pursuit of a lawbreaker, is not to be deemed neg- 

ligent merely because he fails to observe the requirements of the Xotor Ve- 
hicle Act, but he is required to observe the care which a reasonably prudent 
man would exercise in the discharge of official duties of a like nature under 
like circumstances. Collins e. Christenberry, 504. 

§ 5.1. Business Places; Duties to Invitees 
Store proprietor owes to his customers the duty to exercise ordinary care 

to maintain in a reasonably safe condition those portions of his premises 
which he may expect they will use and to give warning of hidden peril or 
unsafe conditions insofar as  these can be ascertained by reasonable inspection 
and supenision. Gaskill 2;. A. d P. Tea Co., 690; Quinn u. Supermarket, 
Inc., 696. 

The distinction between a licensee and a n  inritee is determined by the na- 
ture of the business bringing a person to the premises. Qwinn a. Supermarket, 
Inc., 696. 
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XEGLIGENCE - Continued 

Plaintiff. who was the wife of the president of a supermarket, had status 
of an invitee a t  time of her injury in supermarket after regular business hours. 
Ibid. 

In invitee's action for injuries sustained in supermarket when she slipped 
and fell on an oily substance which had dripped on the floor from a defective 
flourescent light ballast, issue of negligence by supermarket proprietor W ~ S  

sufficient to go to jury. Ibid. 
The proprietor of a business establishment is not required to take extra- 

ordinary precautions for the safety of his invitees, the measure of his duty 
being to exercise reasonable or ordinary care. Gaskill v. A $ P Tea Co., 690. 

No inference of negligence on the part of a store proprietor arises from 
the mere fact of a customer's fall on the floor of his store during business 
hours, the doctrine of res ipsa lopuitur not being applicable. Ibid. 

The mere fact that a proprietor has no mat or other covering on the floor 
a t  the entrance of its store during a period of rain is not negligence, and the 
proprietor cannot be held under a duty to keep a person stationed a t  the doors 
on rainy days for the purpose of mopping up after every customer entering or 
leaving the premises. Ibid. 

If the unsafe condition is created by third parties or by an independent 
agency, a showing must be made that it  had existed for such length of time 
that the store proprietor knew or by the exercise of reasonable care should 
have knoxm of its existence in time to have removed the danger or given 
warning of its presence. Ibid. 

In  this action for personal injuries sustained by plaintiff when she slipped 
and fell in defendant's grocery store, judgment of nonsuit was proper where 
plaintiff's evidence tended to show only that on a rainy afternoon defendant 
allowed water to accumulate on the asphalt tile floor immediately inside the 
entrance to its store, that plaintiff entered the store as a customer, and that 
plaintiff there fell and was injured. Ibid. 

§ 8. Proximate Cause 
Proximate cause defined. Grimes v. Cibert, 304. 
I t  is not required that the negligence of defendant be the sole proximate 

cause of the injury or the last act of negligence in sequence of time in order 
to hold defendant liable therefor, i t  being sufiicient if defendant's negligence 
is one of the proximate causes. Ibid. 

Evidence held sufficient to show that injuries to plaintiff's leg were proxi- 
mately caused by accident in question where plaintiff testified his leg had not 
been injured prior to the accident and that it had been discolored since the 
accident. Batten v. Duboise, 445. 

There must be a causal relationship between the breach of duty by de- 
fendant and the injury received by plaintiff. Ibid; Martin v. T h e  Jewel Box, 
429. 

Foreseeability, a s  an element of proximate cause, does not require that 
the tortfeasor should have foreseen the injury in the precise form in which it  
occurred. Grimes v. Gibert, 304. 

§ 10. Concurring a n d  Intervening Negligence 
Complaint is sufficient to show actionable negligence by defendant while 

aiding a stalled vehicle and does not disclose as a matter of law that de- 
fendant's negligence was insulated by alleged negligence of the drivers of 
other vehicles involved in the collisions in question. Crimes v. Gibert, 304. 
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NEGLIGENCE - Continued 

9 13. Contributory Negligence in General 
Contributory negligence is an arnrmative defense. Wagoner v. Butcher, 

221. 

§ 27. Competency and Relevancy of Evidence of Negligence 
Trial court properly admitted testimony concerning absence of a red flag 

on end of defendant's load of pipe and testimony concerning custom of park- 
ing of trucks a t  plant of plaintiff's employer. Graves v. Hawington, 717. 

§ 29. Sufficiency of Evidence of Negligence 
Plaintiff's testimony that she became nauseated as a result of inhaling 

the powder released from a flourescent light tube that fell from defendant's 
garbage can and broke on the sidewalk while plaintiff was passing by, held 
insufficient to withstand defendant's motion for nonsuit. Martin v. The Jewel 
Box, 429. 

Negligence need not be established by direct evidence but may be inferred 
from attendant facts and circumstances. Allen 2;. Ackiller, 392. 

If the evidence negatives any actionable negligence on the part of defend- 
ant, nonsuit is proper. Bacine v. Boege, 341. 

Evidence which is inherently impossible or in conflict with indisputable 
facts or laws of nature is not sufficient to take the case to the jury. Douglas 
v. Booth, 156; Herring v. McClain, 359. 

§ 38. Nonsuit for Contributory Negligence 
Nonsuit for contributory negligence. Wagoner v. Butcher, 221; Hill v. 

Shanks, 255 ; Collins a. Christenbemy, 604; Rockett v. Asheville, 529; Ford 
v. Amith, 539. 

Plaintiff's evidence that she failed to see pipe protruding from defendant's 
truck does not disclose contributory negligence as a matter of law. Graves o. 
Hawington, 717. 

§ 36. Xonsuit for Intervening Negligence 
Question of intervening negligence is ordinarily for the determination of 

the jury. Grimes v. Gibert, 304. 

§ 37. Instructions on Negligence 
Trial court's instructions in automobile accident case which charged on 

two aspects of negligence in the conjunctive mere not prejudicial. Herring v. 
McClain, 359. 

Before a breach of law or duty may be submitted to the jury, there must 
be both allegation and proof of such breach. Ford v. Jones, 722. 

§ 51. Attractive Nuisances and Injury to Children 
Mere attractiveness of premises to children mill not bring a case within 

the doctrine of attractive nuisance. McCombs v. Asheboro, 234. 
The attractive nuisance doctrine is an exception to the general rules ap- 

plicable to liability of owners or occupants for injuries sustained by others 
on their premises. Ibid. 

Doctrine of attractive nuisance does not apply to open excavation dug 
during the construction of municipal sewerage system. Ibid. 

§ 52. Definition of Invitee 
The distinction between a licensee and an invitee is determined by the 
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nature of the business bringing a person to the premises. Quinn lj. Bupernzarket, 
Im., 696. 

Plaintiff, who was the wife of the president of defendant supermarket, 
had the status of an invitee a t  the time of her injury in the supermarket after 
regular business hours, where she entered the store with the permission of 
her husband in order to purchase some groceries. Ibid. 

§ 53. Duties and Liabilities to Invitees 
The proprietor of a business establishment is not required to take extra- 

or dinar^ precautions for the safety of his invitees, the measure of his duty 
being to exercise reasonable or ordinary care. Gaskill 1;. A & P Tea Co., 690. 

If the unsafe condition is created by third parties or by an independent 
agency, a showing must be made that it had existed for such length of time 
that the store proprietor knew or by the exercise of reasonable care should 
have known of its existence in time to have removed the danger or giveo 
warning of its presence. Ibid. 

5 57. Sufficiency of Evidence and Nonsuit in Actions by Invitee 
No inference of negligence on the part of a store proprietor arises from 

the mere fact of a customer's fall on the floor of his store during busi- 
ness hours, the doctrine of 1-es ipsa loquitur not being applicable. Gaskill v. 
A & P T e a  Co., 690. 

In  this action for personal injuries sustained by plaintiff when she slipped 
and fell in defendant's grocery store, judgment of nonsuit was proper where 
plaintiff's evidence tended to show only that on a rainy afternoon defendant 
allowed water to accumulate on the asphalt tile floor immediately inside the 
entrance to its store. that plaintiff entered the store as a customer, and that 
plaintiff there fell and was injured. Ibid. 

The mere fact that a proprietor has no mat or other covering on the floor 
a t  the entrance of its store during a period of rain is not negligence, and the 
proprietor cannot be held under a duty to keep a person stationed at  the doors 
on rainy days for the purpose of mopping up after every customer entering or 
leaving the premises. Ibid. 

PARENT AND CMnD 

6. Right to Custody of Child 
Findings of fact bp trial court held sufficient to support award of custody 

of a child to the paternal grandparents. I n  r e  Morrison, 47. 
Where question of child's custody narrowed to a contest between the 

lather and the niaternill grandparents. trial court properly awarded custody 
to the father. Roberts lj. 87cort. 419. 

Where the mother abandoned any claim she had to the custody of her 
daughter, the father alone has the natural and legal right to the custody of 
the child unless substantial and sufficient reasons rcquire othertvise. Ibid. 

Where one parent is dead, the surviving parent has the natural and legal 
right to the custody and control of the minor children of the marriage. I n  re 
Custody of GrifJin, 375. 

§ 9. Prosecutions for Abandonment and Nonsupport 
The willful failure of a husband or parent to provide support is a misde- 

meanor. Cline v. Cline, 523. 
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PAREKT -4ND CHILD - Continued 

5 10. Uniform Reciprocal Enforcement of Support Act 
The district court has exclusive original jurisdiction to entertain a pro- 

ceeding under the Uniform Reciprocal Enforcement of Support Act, and the 
proceeding is appealable directly to the Court of Appeals. Cline v. Cline, 623. 

PARTIES 
5 1. Necessary Parties 

Court of Appeals reman* eminent domain proceeding in order that 
grantor of deed to landowner's property may be brought in as necessary party. 
Highway Comm. v. Gamble, 568. 

PARTITION 

§ 10. Validity and Effect of Sale 
Trial court properl~ dismissed motion in the cause made in 1967 to set 

aside for fraud clerk's order of sale of land in partition proceedings which had 
been terminated in 1923 by the order of sale, since the statutory exception 
which permitted an attack for fraud in such case by motion in the cause was 
repealed by Ch. 719, § 2, of the Session Laws of 1949, effective 1 January 
1950. Alexander a. Bd. of Education, 92. 

In  hearing upon motion in the muse to declare void clerk's order of sale 
in partition proceeding, the eridence is held insufficient to support a finding 
of fraud by attorney v h o  represented the seller or that the attorney had no 
authority to file the partition proceeding. Ibid. 

PHYSICIANS AKD SURGEONS 

§ 11. Malpractice Generally 
A release of the original tort-feasor by an administrator bars a cause of 

action for n7rongful death against the attending physician. Sinzmons v. Wilder,  
179. 

8 19. Failure to Attend Patient 
Evidence held insufficient for jury in action for wrongful death against a 

physician for failure to provide proper medical treatment to plaintiff's husband 
who had suffered gunshot wound. McBache?r% v. iMiller, 42. 

PLEADINGS 

5 1. Filing the Complaint 
Where the copy of the order extending time for filing complaint mas in- 

complete as  delivered to defendant in that it  did not show the particular day 
of the month to mhich time for filing complaint had been extended, such 
omission was a harmless irregularity and did not mislead or prejudice defend- 
ant nor affect the jurisdiction of the court. Carriker v. Miller, 58. 

§ 2. Statement of Cause of Action 
Plaintiff should do more than merely incorporate allegations in the nature 

of legal conclusions in his pleadings. Gordon 1;. Ins.  GO., 1%. 
The complaint must contain a demand for the relief to which plaintiff sup- 

poses himself entitled. Jleir v. Waltom, 415. 
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8 7. Prayer  f o r  Relief 
The relief to be granted depends upon whether the matters alleged and 

proved entitled the complaining party to the relief demanded. Yeir  v.  Wal- 
ton, 415. 

§ 19. Offlce and  Effect of Demurrer 
The office of a demurrer is to test the sufficiency of a pleading. Curry v. 

Staley, 165. 
Upon demurrer a pleading will be liberally construed with a view to  sub- 

stantial justice between the parties. Ibid. 
The demurrer admits the facts pleaded in the complaint, but not the con- 

clusions of law. Enterprises v. Heim, 848. 

§ 32. Motion to be Allowed to Amend Pleadings 
A motion to amend after the beginning of trial is addressed to the discre- 

tion of the court and is not appealable. Britt v. Smith, 117; Hill Q. Slzanks, 255. 
No abuse of discretion is shown in trial court's denial of plaintiff's mo- 

tion made during trial for leave to amend his complaint to allege loss of sense 
of taste as element of damages. Hill v. Shanks, 255. 

Trial court properly exercised its discretion in denying defendant's motion 
to be allowed to amend his answer, where the motion was made more than 
two years after the original action was filed. Blanton 6. AMcLawhorn, 576. 

36. Variance Between Proof a n d  Allegations 
Trial court properly refused to allow plaintiff to testify with respect to 

his loss of sense of taste where there was no allegation in the complaint con- 
cerning such loss. Hill v. Shanks, 235. 

§ 42. Right  t o  Have Allegations Stricken on Motion 
Where plaintiffs submitted to judgment of voluntary nonsuit as  to one de- 

fendant prior to the trial, allegations relating to that defendant and transac- 
tions with him were properly stricken as irrelevant. Britt v. Smith, 117. 

In this action to set aside a trustee's deed, the trial court did not err in 
striking from plaintiff's complaint allegations of business relationships among 
certain defendants which attempt by innuendo to associate those defendants 
in a conspiracy, a conclusion not supported by factual allegations that the 
trustee failed to advertise properly and legally the subject property, and an 
allegation that the trustee knew that the sale price was inadequate. Ibid. 

POISONS 

Plaintiff's testimony that she became nauseated as  a result of inhaling 
the powder released from a flonrescent light tube that fell from defendant's 
garbage can and broke on the sidewalk while plaintiff was passing by, held in- 
sufficient to withstand defendant's motion for nonsuit. Martin 21. The JeweZ 
Boa, 429. 

PROCESS 

g 8. Issuance a n d  Service i n  General 
Where the copy of the order extending time for filing complaint was in- 

complete as delivered to defendant in that it did not show the particular day 
of the month to which time for filing complaint had been extended, such omis- 
sion was a harmless irregularity and did not mislead or prejudice defendant 
nor affect the jurisdiction of the court. Carriker v. Miller, 58. 
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PUBLIC WELFARE 

When old age assistance is terminated by death of recipient, county's 
claim against recipient's estate must be paid out of the personal property of the 
estate, if sufficient, before resorting to the real property. Brunswicb County 
.v. vitou, 54. 

RAPE 

8 17. Assault with Intent to Commit Rape 
Assault with intent to commit rape defined. 8, v. Mitchell, 534. 

§ IS. Prosecutions for Assa.ult with Intent to Commit Rape 
Assault on a female by a male person is a lesser included offense of as- 

sault with intent to commit rape. 6'. v. MitclzeZZ, 534. 
There is a presumption that a male person charged with assault with in- 

tent to commit rape is over 18 years of age. Ibid. 
Evidence held sufficient to be submitted to jury on issue of defendant'a 

guilt of assault with intent to commit rape. Ibid. 
In a consolidated trial for kidnapping, armed robbery and assault with 

intent to commit rape, issues of defendant's guilt were properly submitted to 
jury. S. v. Penley, 455. 

RECEIVING STOLEN O D S  

7. Verdict and Judgment 
Where defendant was being tried upon indictments charging him with 

felonious breaking and entering and felonious larceny, the trial court erred 
in accepting during trial defendant's plea of guilty of the felony of receiving 
stolen goods when defendant had not been indicted for such offense and had 
not waived a bill of indictment. 8. ti. Cassada, 629. 

ROBBERY 

8 1. Xature and Elements of the OfPense 
Common law robbery defined. S. v. C.ounci1, 397. 
To constitute the offense of robbery, the property taken must be such as  

is the subject of larceny. IM. 
G.S. 14-87 does not change the common-law offense of robbery except to 

provide that when firearms or other dangerous weapons a re  used in the com- 
mission or attempted commission of the offense sentence shall be imposed a s  
therein directed. Ibid. 

The crime of robbery e s  vi tevmlni includes an assault on the person. 8. 
v. Powell, 8. 

8 2. Indictment 
In a robbery prosecution it  is not necessary or material to describe ac- 

curately o r  prove the particular identity or value of the property other than 
to show that it was property of the person assaulted or in his care and had 
a value. S. v. Coumil, 397. 

Indictment for robbery must contain description of the property sufficient 
to show that such property is the subject of robbery. Ibid. 

Indictment for armed robbery which alleges property taken was "personal 
property of the value of ............" is fatally defective. Ibid. 

In  a consolidated prosecution of two defendants for armed robbery, the 
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trial court properly refused to try each defendant separately where the de- 
fenses of the defendants were not inconsistent. S. v. Wall ,  422. 

3 4. Sufficiency of Evidence and Nonsuit 
In prosecution for attempted armed robbery by defendant who disguised 

himself in a woman's wig, there is suflicient el-idence of an overt act by de- 
fendant to be submitted to the jnry. A. I;. Pozcell, 8. 

In a prosecution for armed robbery, evidence of defendants' guilt held 
sufficient to be submitted to the jury. S. v. Cz~lbeq-tso~b, 327. 

In  a robbery prosecution it is not necessary or material to describe ac- 
curately or prove the particnlar identity or value of the property other than 
to show that it  was property of the person assaulted or in his care and had a 
value. 8. v. Council, 397. 

Euidence held suflicient for jury in armed robbery prosecution. S ,  5. Jack- 
son, 406. 

Evidence held sufficient for jury in robbery prosecution. 8. v. Stamey, 617. 
In consolidated trial for kidnapping, srmed robbery and assault with in- 

tent to commit rape. issues of defendant's gu2t were properly submitted to 
jury. S. v. Penleu, 4.55. 

In a prosecution for armed robbery, evidence of defendant's guilt was 
sufficient to be snbmitted to the jury, notwithstanding defendant's contentions 
that the prosecuting witness mas "obviously unreliable." S. I;. &fartin, 616. 

In  this armed robbery prosecution, the State's evidence mas sufficient for 
submission of the case against two defendalits to the jury under the law of 
aiding and abetting where it  tended to show that, although they did not say 
anything or exhibit any weayun, they were ni th  the actual perpetrator of the 
robbery before, during and after the robbery and vhen they Tvere arrested. 
S. v. Mitchell, 736. 

3 5. Instructions and  Submission of Lesser Degree of Crime 
Indictment for armed robbery will support verdict of common lam rob- 

bery. S. e. Jackson, 406. 
In a prosecution for armed robbery, where the evidence tends to show 

that the defendant had committed the armed robbery as alleged in the indict- 
ment or that the defendant was innocent, the trial court is not required to in- 
struct the jury on the lesser included offenses of assault with a deadly weapon 
and simple assault. S. I;. Marti~z, 616. 

§ 6. Verdict and Sentence 
Jud-gnent of confinement for not less than 16 nor more than 25 years for 

attempted armed robbery is not cruel and unusnal. S. v. Powell, 8. 

SAFECRAGICING 

Circumstantial evidence held s~~fficient for jury in safecracking prosecu- 
tion. S. e. Walker ,  447. 

SALES 

$j 10. Recovery of Goods o r  Purchase Price 
In  action for goods sold and delivered, jury question was presented where 

evidence was conflicting as  to whether goods delivered met specifications of 
goods ordered. Chemical Co. e. Plastics Co., 439. 
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kj 13. Actions t o  Rescind and Recover Purchase Price 
There is a failure of consideration for an automobile sales contract if, a t  

the time of the sale, the automobile could not be used for the purposes for  
which it  was intended. Christenson v.  Ford Sales, Inc., 137. 

Evidence held sufficient for jury in action to rescind automobile sales con- 
tract for total failure of consideration. Ibid. 

In action to rescind automobile sales contract for failure of consideration,. 
proper issue for jury was whether automobile was "worthless" a t  time of sale 
and not whether it  was "virtually worthless." Ibid. 

kj 14. Actions f o r  Breach of Warranty 
I n  action on an express warranty to recover expenditures incurred by 

plaintiff in correcting defects in air conditioning system, the action being in- 
stituted more than three years after the first defect appeared in the system, 
trial court properly ruled that plaintiff's action was not barred by the statute 
of limitations where defendant warranted that i t  would be responsible for the 
defects and performance of the system. Styron v. 8upply Go., 675. 

SEARCHES AND SEIZURES 

§ 1. Search Without  Warran t  
A search of defendant's werson made after the arrest of defendant for 

carrying a concealed weapon in his automobile held lawful. 6'. v. Blackbum, 
510. 

§ 2. Consent t o  Search Without  Necessary Warran t  
Police officer's testimony on voir dire is held sufTicient to support court's 

findings and conclusions that defendant consented to the search of his auto- 
mobile. 8. *. Blackbur%, 510. 

STATE 
§ 4. Actions Against t h e  State  

The State may not be sued unless by statute i t  has consented to be sued 
or has otherwise waived its immunity from suit. Shipyard, Inc. v. Highwag 
Comm., 649. 

A shipyard is entitled to maintain an action against the Highway Com- 
mission on-  a contract for the repair and reconditioning of seven ferryboats 
used in the State highway system. Ibid. 

$ 5. General Rules  of Construction 
Statutes in derogation of the common law must be strictly construed. 

Simmons 2;. WiZder, 179. 
The court may not interpolate the provisions in a statute which are  

wanting. Ibid. 
Statute will not be literally interpreted when such would lead to absurd 

results and contravene purpose of statute. Wagoner v. Butcher, 221. 
Statute in derogation of common law is strictly construed, Shipyard, Inc. 

v. Highway Comm., 649. 

kj 9. Curative Statutes  
A remedial statute must be construed so as to remedy the existing evil. 

Shipyard v. Highway Comm., 649. 
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4. Right  of One Defendant t o  Have Others Joined for  Contribution 
The Uniform Contribution Among Tort-Feasors Act does not apply to liti- 

gation pending on 1 January 1968. Sirnmbns 2;. Wilder, 179. 

§ 7. Release from Liability and  Covenant Not to  Sue 
G.S. 1-54.1, providing that release of a tort-feasor from liability for in- 

juries does not bar action against attending physician for malpractice in treat- 
ing the injuries, is inapplicable in action for wrongful death. Simmons v. 
Wilder, 179. 

r n M L  

10. Expression of Opinion on Evidence by Court 
Trial court did not express an opinion on the evidence by questions asked 

various witnesses. Yelton v. Dobbins, 483. 

21. Consideration of Evidence on  Motion t o  Nonsuit 
Consideration of evidence on motion to nonsuit. Hill 2;. Shanks, 285;  Ra- 

cine v. Boege, 341; Harris w. Bigham, 490. 

§ 22. Sufficiency of Evidence t o  Overrule Nonsuit 
Evidence which is inherently impossible or in conflict with indisputable 

physical facts or l a m  of nature is not sufficient to take the case to the jury. 
Douglas v. Booth, 156; Herring v. McClain, 359. 

§ 26. Nonsuit fo r  Variance 
Judgment of nonsuit is proper when there is a fatal variance between a 

plaints's allegations and proof. Hall v. Kimber, 669. 

§ 29. Voluntary Nonsuit 
Plaintiff was entitled to a judgment of voluntary nonsuit as a matter of 

right where his motion for nonsuit was made after jury's verdict had been de- 
lirered to trial judge but before the contents of the verdict had been made 
lmown to any person other than the jury and the judge. Clemmolwl v. Ins. 
Co., 708. 

§ 32. F o r m  and  Sufficiency of Instructions 
The purpose of the charge is to eliminate irrelevant matters and bring 

the evidence into focus. Johnson z.. Douglas, 109. 

S 33. Statement of Evidence and  Application of Law Thereto 
Instructions which would permit the jury to find the parties guilty of 

aspects of negligence in operation of an automobile regardless of whether such 
negligence had been alleged in the pleadings are erroneous. Johnson v. Douglas, 
109. 

I t  is error for the trial court to read the provisions of a statute to the 
jury without giving an explanation thereof in connection with the evidence. 
Ford v. Jolzes, 722. 

S 37. Instruction on  Credibility of Witnesses 
I t  was not incumbent upon trial court, absent a request, to instruct jury 

that heir to the property subject to eminent domain was an interested wit- 
ness. Highway Comm. v. Yarborough, 294. 
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In this highway condemnation action, the trial court did not err in fail- 
ing to instruct the jury that the landowner's son was a n  interested witness 
and that his testimony as to the value of the land should be scrutinized with 
care absent a request for instructions on this subordinate feature of the case. 
Highwq Comm. 2;. Fru, 370. 

8 48. Power of Court to Set Aside Verdict 
Action of trial judge in setting aside verdict in his discretion is not sub- 

ject to review on appeal. Reece 2;. Reece, 606. 

§ 51. Setting Aside Verdict as Contrary to Weight of Evidence 
Notion to set aside the verdict is addressed to the sound discretion of the 

trial court. Highzcay Conznz. v. Yarborough, 294. 
In this highway condemnation action, the trial court did not err in re- 

fusing to set aside a verdict awarding the landowner $73,200 as being against 
the greater weight of the evidence. Highway Comm. u. Pry, 370. 

§ 55. Effect of Order Setting Aside Verdict 
Exception to failure of trial court to grant defendant's motion for nonsuit 

will not be considered on appeal where trial court set aside verdict in defend- 
ant's favor. Reece zr. Reece. 606. 

5 57. Trial and Hearing by Court Under Agreement of Parties 
In  a trial by the court under agreement of the parties it  will be presumed 

that the judge disregarded any incompetent evidence that may have been 
admitted. Styron v. Supply Co., 675. 

TRUSTS 

5 1. Creation of Written Trusts 
The husband's income from a trust created in another jurisdiction and 

administered by a bank in this State is subject to execution to satisfy the 
wife's judgment for alimony, child support and counsel fees. flwink 2;. Swink, 
161. 

8 6. Authority and Duties of Trustee and Right to Convey 
The courts may not control a trustee in the exercise of discretionary 

powers except to prevent an abuse of those powers. Dillon v. Bank, 554. 
In an action by a widow against the trustee of a trust established by 

plaintiff's deceased husband for the benefit of his two minor daughters, trial 
court properly found that trustee did not abuse its discretion in refusing to 
pay one-half of the mortgage debt on property owned by plaintM as the sur- 
viving tenant by the entireties. Ibid. 

§ 14. Creation of Constructive Trust 
In declaratory judgment action to distribute proceeds of airline accident 

life insurance policy, insured's statement to her daughter that there mras not 
enough room on the policy to name all of her grandchildren and that if any- 
thing happened to her the two named therein were to share proceeds of the  
policy with her remaining grandchildren is held to create a constructive trust 
in the policy proceeds in favor of the grandchildren not named in the policy. 
Ballard v. Lance, 24. 
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The fact that the trustees are under 21 Fears of age does not affect a con- 
structive trust, and the trust remains euforceable despite their minority. Ibid. 

§ 16. Part ies  and Pleadings 
In an action by plaintiff beneficiaries under a will to hare certain savings 

accounts declared to be held in trust by the individual defendants and to be 
distributed according to the will of testator, the p1aintiKs alleging that the 
accounts a re  assets of the estate in which they mould share but for the fraud- 
ulent acts of tne defendants who had occupied a position of trust toward tes- 
tator, the plaintiffs should be allowed to join as defeudants all who partici- 
pated in the alleged fraudulent acts as  well as  all who, with knowledge, re- 
ceived benefits from such acts. Bar~zes v. Barnes, 61. 

In a n  action by plaintiff beneficiaries under a will to have certain sav in~s  
accounts declared to be held in trust by the iudividual defendants aud to be 
distributed according to the will of testator, the plaintiffs alleging that the 
accounts are assets of the estate in which they would share but for the mutual 
mistake of the deceased and the two defendants as to the legal consequences 
of signing the signature cards furnished by tile snrings and loan inqtitutions, 
joinder of the two defendants, who allegedly occupied position of trust toward 
deceased, held proper. Ibid. 

UNIXORM COMMERCXAL CODE 
§ 3. Application 

The Uniform Commercial Code does not apply to transactious entered into 
prior to the effecti~e date of the Code. Xtyron 0. Supply Co. ,  675. 

VENUE 

8 8. Removal fo r  Convenience of Part ies  and  Witnesses 
A motion to rernore a cause when the conrenieuce of ~vitnesses and ends 

of justice mould be promoted is addressed to the sound discretion of the trial 
Judge. Patrick v. Hurdle, 51. 

When a motion to remove a cause is made, facts must be stated particu- 
larly and in detail in the affidavit, or judicially admitted. showing the grounds 
for such remoral. Ibid. 

Allegations in plaintiff's affidavit in support of a motion to remove cause 
to another county are held insufficieut to support trial court's order that "the 
convenience of witnmses and the ends of justice would be promoted by the 
chauge". Ibid. 

9 8.5. Removal fo r  Fair Trial 
Motion to remove cause for prejudice is addressed to the sound discretion 

of the trial judge. Patriel6 v. Hurdle, 51. 

WILLS 

I. Nature and  Requisites of Testamentary Disposition of Property 

Mere fact that the proceeds of a life insurance policy subject to a con- 
structive trust are not payable until the death of the insured does not make 
the disposition testamentary. Ballard v. Lance, 24. 

§ 2. Contracts to  Devise o r  Bequeath 
In  action by husband as  executor to seek construction of a will executed 

jointly by himself and his wife, findings and conclusions of the trial court 
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that (1) there mas no contract between the husband and wife to execute the 
joint will, and (2) the purported will itself does not constitute a contract be- 
tween the spouses, held supported by the evidence. Olive v. Biygs, 263. 

9 8. Revocation of Will 
I n  the absence of a valid contract, the concurrent execution of a joint, or 

reciprocal, mill is not enough to establish a legal obligation to forbear revoca- 
tion, either before or after the death of a party thereto. Olive v. Biggs, 265. 

§ 28. General Rules  of Construction 
Where the primary purpose and a secondary purpose of a testator con- 

flict and are inconsistent with each other, that purpose which is primary mill 
control. Olive v. Biggs, 265. 

3 73. Actions t o  Construe Wills 
In action to construe a will in which there was a conflict beheen the 

items relating to the disposition of the testator's proper@, the dominant or 
primary purpose of the testator controls. Olhe v. Biggs, 265. 

In a n  action to construe a purported will executed jointly by the husband 
and wife, it was proper to admit the testimon~ of a witness relating to what 
laowledge, if any, he may ha>-e had of the existence of a contract between 
the husband and wife which provided that the will mas to remain in effect a s  
the will of the surviving spouse a t  the time of such spouse's death, the tes- 
timony being relevant to an issue in the action. Ibid. 

WITNESSES 

3 5. Evidence Competent fo r  Purpose of Coi-roboration 
Evidence which tends to corroborate a party's witnesses is competent 

and is properly admitted upon the trial for that purpose, even though other- 
wise incompetent. iS. v. CziJbertson, 327. 

Where plaintiff's direct opinion testimony of defeudant's speed mas prop- 
erly excluded, there was no error in exclusion of eridence couceruing plaiutiE's 
prior oral and written statements about defendant's speed. Hall ?;. liinzber, 669. 

§ 7. Direct Examination 
Trial court has discretion to permit leading questions. YeZton v. Dobbins, 

483. 

§ 8. Cross-Examination 
Trial court properly sustained objection to repetitious questioning of 

prosecutrix as  to colors of clothing n-orn by defendant's counsel and the so- 
licitor. S. ?;. Coa, 18. 

Trial judge may order a witness to stand aside if connsel disregards re- 
peated warnings to refrain from repetitious and irrelevant questions. Ibid. 

Trial court properly refused to admit in evidence a a d a r i t  offered by de- 
fendant mhere person who made the affidal-it was not available for cross- 
examination. S. v. Lefterlough, 36. 

Trial court has duty to determine order of cross-examination when more 
than one party is entitled to cross examine. Yeiton v. Dobbins, 4%. 

9. Redirect Examination 
Trial court properly allowed Iaudomners' witneses in highway condemna- 

tion proceeding to explain on redirect examillation the statements elicited by 
the Highn7ay Cominission on cross-examination. I iyhway Contm, a. Yay- 
borozcgl~, 294. 
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ABC STORE 

Attempted robbery by female imperso- 
nator, S. v. Powell, 8. 

Hearsay testimony - 
declaration characterizing transfer 

of possession, Board o f  Educa- 
tion v .  Lamm,  656. 

Instructions - 
on permissive use, Board of  Bduca- 

tion v. Lamm,  656. 

Permissive use - 
school site, Board of  Education u. 

Lamm, 656. 

AFFIDAVITS 

Competency in child custody hearing, 
I n  re  Custody o f  Griffin, 375. 

AIDING AND ABETTIKG 

In armed robbery, 8, v. Mitchell, 755. 

AIRLINE L I F E  INStTRANOE 

Constructive trust in proceeds, Ballard 
G. Lance, 24. 

ALIBI TESTIMONY 

Attack on evidence of alibi, S.  a. Cul- 
bertson, 327; S. v. Penleu, 459. 

ALIEXATION O F  AFFECTIONS 

Defined, Sebastian v. Eluttx,  201. 
Instructions on damages, Sebastiam v. 

Kluttx,  201. 
Separation agreement, effect of. Sebas- 

t ian v. Kluttx,  201. 

ALIMONY 

See Divorce and Alimony this Index. 

APPEAL AND ERROR 

Abandonment of exceptions, Cline v .  
Cline, 523 ; Enterprises, Inc. v .  Heinz, 
548; Grams v. Harrington, 717. 

Extension of time to serve case on ap- 

APPEAL AND ERROR--Continued 

peal, Reece v. Reece, 606; Kurtx v. 
Ins. Co., 625. 

Harmless error rule, Herring v. Mc- 
Clain, 359; Board of  Education v. 
Lanzm, %6. 

Injunctive proceedings, review of, Reg- 
ister v. @inn, 572. 

 interlocutor^ injunction - 
appeal from, Decker v .  Coleman, 

102. 
Orders appealable - 

interlocutory injunction, Decker v .  
Coleman, 102. 

order continuing m-orlrmen's com- 
pensation proceeding pending 
common law action, Morse I;. 
Curtis, 620. 

temporary order in divorce case, 
Kearns v. Kecirns, 319. 

Partial new trial, Einney  v. Goleu, 182. 
Prejudicial error - 

burden of proof, Huffines 2;. West-  
moreland, 142. 

Premature appeal - 
order continuing workmen's com- 

pensation proceeding pending 
common lam action, Horse v. 
Curtis, 620. 

Record on appeal - 
failure to docket in apt time, Xtate 

Bar  v .  Temple, 437; Young v. 
Ins. Co., 443; Reece v .  Reece, 
606 ; Dixon v.  Dixon, 623 ; Kurtx 
v .  I m .  Go., 625; N. v. Wooten, 
625. 

Remand for necessary parties, High- 
%cay Comnt. v. Gamble, 568. 

Review of nonsuit question - 
order setting verdict aside, Reece 
v. Reece, 606. 

Superior Court, jurisdiction of - 
appeals from district court to Court 

of Appeals, Cline v. Cline, 523. 
rheory of trial in lower court, Bever- 

ages u. Xew Bemz, 632. 

Workmen's compensation proceeding - 
continuance pending common law 

action, Vome v. Curtis, 620. 



WORD AND PHRASE INDEX 83 1 

ARREST SND BAIL 

Arrest without warrant - 
reasonable grounds, S .  v. Roberts, 

312. 
seizure of LSD tablets, S .  e;. 

Roberts, 312. 
Bail pending appeal, S. 2;. McDonald, 

627. 

ARTHRITIC PATIENT 

Injury to by hospital employee, Hurdle 
v. Hospital, 759. 

ASSAULT AND BATTERY 

Assault defined, S.  2;. Hill, 365. 
Assault on a female - 

punishment, S. v. Hill, 3%. 
Assault with deadly weapon - 

failure to submit simple assalilt, 
8, v. Hill, 365. 

instruction on intent to inflict 
bodily harm, S. Q. MusLeZly, 174. 

surplus allegation of shooting with 
a pistol, S .  G. Xuskelly,  174. 

Instructions - 
apprehension of victim, S.  v. Hill, 

365. 
intent to kill or inflict bodily harm, 

S. 6. 1Muskelly, 174. 
Joint trial - 

instructions as to conviction of 
both defendants, S. u. Muskell?/, 
174. 

Kew trial for newly discovered evi- 
dence - 

adulteiy of prosecutrix, S.  v. S71er- 
roll, 436. 

ASSAULT ON FEMALE 

Plea of double jeopardy, S. Q. Wiley ,  
193. 

ATTORKEY AND CLIENT 

Abandonment of client's cause in court, 
8. v. PenZey, 455. 

Cotinsel, right to - 
appointment four after ar- 

rest. S .  v. Jackson, 406. 

ATTORNEY AND 
CLIENT - Continued 

dissatisfaction with court-appointed 
attorney, S.  v. Llloore, 5%. 

Failure of attorney to file answer - 
setting aside default judgment, 

Hodge v. First Atlantic Corp., 
3.53. 

Motion to dismiss attorney in criminal 
trial, S. v. Blackburn, 510. 

Scope of attorney's authority, Alem- 
under v. Bd.  of Bducation, 92. 

Time to prepare for trial - 
ref~isal of defendant to allow coun- 

sel to move for continuance, S.  
v. Smith,  580. 

ATTRACTIVE XUISASCE 

Construction of municipal sewerage 
system, HcCombs 6. Asheboro, 234. 

AUTOMOBILE SALES CONTRACT 

Failure of consideration, rescission 
for - 

issue for jury, Christensoft v. Ford 
Sales, 137. 

AUTOMOBILES 

Agency of nouoFner operator - 
proof of ownership and registra- 

tion, Allen 2;. Sckiller, 392; Xor -  
r i s  G. Bighatn, 490. 

Careless and reckless driving - 
submission of issue to jury, Ford 

a. Jones, 722. 
Contributory negligence - 

motorcyclist passing to right of 
left-turning vehicle, Ford 2;. 

Smith,  539. 
Defective gas tank - 

accrual of right of action, Land v. 
Pontiac, 197. 

Driving under influence of intoxi- 
cants - 

b r e a t h a l ~ z e ~  test results, S.  2;. 

King. 702. 
suspension of sentence, reparation 

to injured party, S .  1;. Gallamore, 
608. 
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Driving under influence - continued 
use of word "qualities" rather than 

"faculties" in instructions, S. u. 
Bledsoe, 195. 

Driving while license revoked or sus- 
pended - 

driver's license record used by De- 
partment of Motor Vehicles, S. 
v. Hughes, 287. 

elements of the crime, S. v. 
Hughes, 287. 

re-examination of licensee, S. v. 
Hughes, 287. 

validity of warrant, S. v. Letter- 
lough, 36. 

Evidence - 
map of accident scene, Hafines v. 

Westmoreland, 142. 
physical facts of speed as control- 

ling over testimony, Herring ?;. 

McClain, 359. 
unresponsive answer of witness, 

Huflnes v. Westmoreland, 142. 
Failure to keep proper lookout - 

sufficiency of evidence, Yelton v. 
Dobbins, 4%. 

Failure to stop after accident - 
appeal from guilty plea, 8. a. Al- 

stun, 200. 
Failure to stop a t  stop sign- 

sufficiency of evidence, Yelton r .  
Dobbins, 483. 

Failure to warn of hazard- 
aiding stalled vehicle, Grimes u. 

Gibert, 304. 
Failure to yield right of may - 

variance between allegations and 
proof, Hall v. Kimber, 669. 

Family automobile policy - 
medical payments coverage, Trust 

Go. v. Ins. Co., 277. 
Fog - 

rear-end collision, Racine 2;. Boega, 
341. 

Highn~ay patrolman - 
running roadblock, Collins v. 

Christenberrg, 504. 
Identity of driver - 

circumstantial evidence, Norris a. 
Bighanz, 490. 

position of bodies after accident, 

AUTOBXOBILE~S - Continued 

8. v. Paschal, 334; Morris v. Big- 
ham, 490. 

sufficiency of evidence, Allen u. 
Schiller, 392. 

Instructions - 
aspects of negligence in the con- 

junctive, Beming v. NcClain, 
359. 

careless and reckless driving, sub- 
mission of issue to jury, Pord v. 
Jones, 722. 

cross action against co-defendant, 
Yelton 2;. Dobbin, 483. 

law relating to turning vehicles, 
Johnson v. Douglas, 109. 

use of word "qualities" rather than 
"faculties " in drunken driving 
prosecution, AS. a. Bledsoe, 193. 

Intersection accident - 
exit from crosswalk caused by bar- 

ricade, Wagoner v. Bzctchev, 221. 
motorcyclist passing to right of 

left-turning automobile, Pord v. 
Snzith, 539. 

physical facts a t  scene, Hall v. 
Kimber, 669. 

removal of stop sign from servient 
street, Douglas v. Booth, 156. 

right-of-wty of pedestrian, Wag- 
oner v. Butcher, 221. 

variance between allegations and 
proof, Hall a. Ximber, 669. 

Larceny - 
identification of defendant, S. v. 

Smith, 580. 

Liability insurance - 
action against judgment creditor, 

Gordon v. Ins. Co., 185. 
use of and/or in complaint, Gordon. 

1;. Ins. Co., 183. 
Liability of nondriver owner - 

proof of ownersbip and registra- 
tion, all el^ v. Schiller, 392. 

Manslaughter prosecution - 
automobile pursued by police, S. v. 

Paschal, 3.34. 
identity of driver, S. 2;. PaschaE, 

334. 

\lotorcyclist - 
passing to right of left-turning ve- 

hicle, Ford v. Smith, 539. 
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AUTOMOBILEIS - Cont inued 

Nonsuit - 
for variance i n  accident case, La- 

Vange v. Lenoir, 603. 
Parked vehicles - 

res ipsa loquitur, Allen v. Schiller, 
392. 

Parking on highway illegally - 
aiding stalled vehicle, Grimes a. 

Qibert, 304. 
Partial new  trial i n  accident case, Ein- 

ney  v. Qoley, 182. 
Passenger - 

contributory negligence o f ,  Morris 
v. Bigham, 490. 

Pedestrian - 
exit from crosswalk caused by bar- 

ricade, Wagoner v. Butcher, 221. 
right o f  way  a t  controlled intersec- 

tion, Wagoner v. Butcl~er ,  221. 
Physical facts as controlling over testi- 

mony, Herring v. McClain, 359. 
Police report - 

testimony as to  contents o f ,  Yel- 
ton v. Dobbins, 483. 

Proximate cause - 
leg injury, Batten v. Duboise, 445. 

Rear-end collision - 
sufficiency of evidence, Racine a. 

Boege, 341. 
Respondeat superior - 

agency o f  nonomner operator, 
Allen v. Schiller, 392. 

Right-of-way - 
exit from crosswalk caused by bar- 

ricade, Wagoner v. Butcher, 221. 
removal of stop sign from servient 

street, Douglas 2;. Booth, 166. 
Soldier i n  drill formation struck b y  

automobile, Hill v. Bhanks, 265. 
- 

Speed - 
opinion testimony, Johnson v. 

Douglas, 109. 
opportunity for observation, Hall 

v. Kimber, 669. 
ph~s ica l  facts at  scene, Hall v. 

Kimber, 669. 
speed of  car 1% miles prior t o  

accident, A. v. Paschal, 334. 
sufficiency o f  evidence o f ,  Yelton v. 

Dobbins, 483. 

AU!POMOBILES - Cont inued 

testimony b y  pursuing police offi- 
cer, S.  v. Paschal, 334. 

validity o f  speed statute, 8. v. Ben- 
nor, 188. 

Stop sign - 
removal from servient street, Doug- 

las v. Booth, 156. 
Turning - - 

accident case, Johmolt v. Douglas, 
109. 

Vehicles traveling in  same direction - 
rear end collision, Racine v. Boege, 

341. 

Credit for t ime served for failure to 
make bail, 6. v. Hardee, 147. 

Pending appeal, B. v. McDonald, 627. 

BANKS 

Improper handling o f  loan transaction, 
liability o f  bank, Johnson v. Hooks, 
432. 

BARBITURATES 

Motion for mistrial - 
entry o f  outsider into jury room, 

S. v. Riera, 381. 
Possession of  100 capsules - 

prima facie case, S. v. Riera, 381. 
Unlawful possession - 

lesser offense o f  possession for  
sale, 8. v. Riera, 381. 

BARRICADE 

Exit b y  pedestrian from crosswalk 
caused by,  Wagoner v. Butcher, 221. 

BELK'S DEPARTMENT STORE 

Larceny varrant ,  8. v. Thompson, 64. 

BLOOD GROUPING TEST 
RESULTS 

kdmissibility in  prosecution for break- 
ing and entering, S.  v. Jacobs, 751. 
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BLOODSTAINED PANTS 

Admissibility in breaking and entering 
prosecution, S. v. Jacobs, 751. 

BOTTLING COMPANY 

Action to restrain reclassification of 
property in zoning ordinance, Beo- 
eruges v. New Bern,  732. 

BOUNDARIES 

Judgment by default in boundary dis- 
pute - 

nature of plaintiff's relief, Meir v. 
Walton,  415. 

BREACH OF WARRANTY 

Limitation of action in sale of air con- 
ditioning equipment, Stfh-on o. Supplu 
Go., 675. 

BREATHALYZER TEST 

Qualification of expert, 8. w. King, 702. 

BTJIWER W N E  

Asheville zoning ordinance, Decker v. 
Coleman, 102. 

BURXj-LARY AND UNLAWFUL 
BREAKINGS 

Bail pending appeal, 8. v. McDonald, 
627. 

B/E - 
use of in judgment and commit- 

ment, 8. v. Dickerson, 131. 
Circumstantial evidence - 

sufficiency of, S. v. Walker ,  447; 8. 
v. Jacobs, 751. 

Failure of watchdog to bark, 8. v. 
Blackburn, 510. 

Fingerprint evidence - 
sufficiency for jury, 8. v. Blackmow, 

66. 
L&R - 

use of in judgment and commit- 
ment, S. v. Di&erson, 131. 

Recent possession doctrine - 

BURGLARY AND UNLAWFUL 
EGLEAKINGS - Continued 

evidence obtained in search of au- 
tomobile, 8. v. Blackbzcrn, 510. 

special purpose tool, S. v. Btack- 
mon,  66. 

Sufficiency of evidence, 8. v. Blackburn, 
510; S. v. Jacobs, 751. 

Television set - 
larceny by breaking and entering, 

8. v. Walson, 618. 

CANCELLATION AND RESCIS- 
SION OF IKSTRUMENTS 

Executor's deed and deed of trust on 
conveyed property, Moty7ca v. Nap- 
pier, 544. 

CHARITABLE IMMUNITY, 
DOCTRINE OF 

Abolishment, M c E u c h m  w. Miller, 42. 

CHECK 

Bction on worthless check - 
punitive damages, Poplin v. Led- 

better, 170. 
E'orgery of - 

sufficiency of evidence aliunde de- 
fendant's confession, 8. w. Diggs, 
732. 

CHILDREN 

See Infants this Index. 

CIVIL PROCEDURE 

Proceedings directly appealable from 
district court to Court of Appeals, 
C l h e  v. Cline, 523. 

CLERK OF COURT 

Action to set aside clerk's order of sale, 
Alexander v. Bd. o f  Education, 92. 

CLOTHING REMOVED FRQM 
AREESTED DEFENDANT 

Admissibility of, S. w. Walker ,  447. 
Safe insulation, 8. w. Walker ,  447. 
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OOLlOR. OF COUNSEL'S TIE 

Repetitious questions - 
colloquy between court and counsel, 

S. v. Cox. 18. 

COMRfON LAW TORT ACTION 

Plea in bar in workmen's compensation 
proceeding, Morse v. Curtis, 591. 

Admissibility, prerequisites of, 8. v. 
Xzlls, 347. 

Corpus delicti - 
evidence in addition to confession, 

8. v. Diggs, 732. 
Defendant's repeated requests for coun- 

sel, 8. u. Zi l l s ,  347. 
Impeachment - 

use of confession not admitted in 
evidence, S. v. Barrow, 478. 

Voir dire - 
necessity for, E. v. Jones, 712; 8. 

v. Diggs, 732. 
procedure, S. v. Macon, 245. 
sufficiency of findings, S. v. Light- 

sey, 745. 
Waiver of right to counsel, S. v. Light- 

sey, 745. 

CONSOLIDATION OF CASES 
FOR TRIAL 

Discretion of court, S.  2;. Walker,  447. 

CONSORTIUM 

Defined, Sebastian v. Kluttx,  201. 

Civil conspiracy - 
defined, Curry v. Staley, 1%. 
sufficiency of complaint, Curry a. 

Xtaley, 165. 

CONSTITUTIONAL LAW 

Counsel, right to - 
agpointment four weeks after ar- 

rest, 8, v. Jackson, 406. 

CONSTITUTIOR'AL LA4W - 
Cbntinued 

dissatisfaction with court-appointed 
attorney, 8. v. Moore, 596. 

Cruel and unusual punishment - 
statutory maximum, S. v. Powell, 

8. 

Freedom of speech - 
picketing of courthouse, I n  re Hen- 

&, 683. 

Full faith and credit - 
modification of foreign custody de- 

cree, Rotkman v. Rothmalz, 401. 

Indictment and warrant - 
lack of indictment for receiving 

stolen goods, S. v. Cassada, 629. 

Jury selection - 
racial discrimination, S. 2;. White ,  

425. 

Jury trial - 
felony prosecution, 8. 2;. Norman, 

31. 

Legislative power. ~Sinzmons v. Wilder,  
179. 

Police power - 
validity of speed statute, S. v. Ben- 

nor, 188. 

Time to prepare for trial - 
refusal of defendant to allow coun- 

sel to move for continuance, S. 
v. flmith, 580. 

Waiver - 
right to counsel, S. v. Mills, 347. 

CONTEMPT OF COURT 

Picketing of courthouse, In r e  Hennis, 
683. 

CONTINUANCE 

Defendant's refusal to allow counsel to 
move for - 

time to prepare for trial, S. c. 
Snzith, 580. 

Workmen's compensation proceeding 
pending common lam action, Morse v. 
Curtis, 620. 
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CONTRACTS 

Breach of warranty - 
sale of air conditioning equipment, 

Styron v. Supplu Co., 676. 
Employment contract - 

action to enforce covenant not to 
compete in silk screen process- 
ing, Enterprises v. Heim, 548. 

Ferryboat repair - 
waiver of immunity by State in 

action on contract to repair, 
Shipyard v. Highway Comnt., 
649. 

CORPORATIONS 

Stockholders suit - 
estoppel by judgment, Morris v. 

Perkins, 562. 

CORPUS DELICTI 

Evidence in addition to confession, S. 
v. Diggs, 732. 

Skeletal remains of victim, S. v. Ma- 
con, 245. 

Declaratory judgment action, Dillon a. 
Bank, 584. 

Imposing costs a t  time of final judg- 
ment, Register 2;. Griffin, 572. 

WUNSEL,  RIGHT TO 

Appointment four weeks after arrest, 
8. v. Jackson, 406. 

Confession - 
waiver of right to counsel, S. v. 

Lightsey, 745. 
Dissatisfaction with court-appointed at- 

torney, S. v. Moore, 596. 
In-custody statements - 

failure to warn of right to court 
appointed counsel, S. v. King, 
702. 

Continuance of workmen's compensa- 
tion proceeding pending common law 
action, Morse v. Curtis, 620. 

Independent contractor, Morse v. Cur- 
tis. 591. 

Concurrent original jurisdiction - 
application for restraining order, 

B.oston v. Freeman, 736. 

Covenant not to compete - 
silk screen processing, Enterprises 

v. TTeim, 548. 

CRIMINAL CONVERSATION 

Defined, Sebastian v. Kluttx, 201. 
Instructions on compensatory damages, 

Sebastian v. Kluttx, 201. 
Separation agreement, effect of, Sebas- 

tian v. Kluttx, 201. 

CRIMINAL LAW 

Abandonment of assignments of error, 
S. v. Paschal, 334; 8. 2;. Corn, 613. 

Alibi testimony - 
attack on eT7idence of, S. v. Cul- 

bertson, 327; 8. v. Penleu, 45.5. 
Bttorney -- 

motion to dismiss, S. v. Blackburn, 
510. 

Bail pending appeal, S. v. .McDonald, 
627. 

Zolor of counsel's tie- 
repetitious questions, X. v. COE, 18. 

2onfessions - 
admissibility, prerequisites of, 8. 
v. Mills, 347; 8. v. Corn, 613. 

defendant's repeated request for 
counsel, S. v. Mills, 347. 

necessity for voir dire, 8. v. Jones, 
712 ; S. v. Diggs, 732. 

sufficiency of findings, 8. v. Light- 
sey. 745. 

use of confession not admitted in 
evidence for purpose of impeach- 
ment, S. a. Barrow, 475. 

voir dire procedure, S. v. Macolz, 
245; 8. v. Lightsey, 746. 

waiver of right to counsel, X. v. 
Lightseu, 748. 

?onsolidation of cases for trial, S. v. 
Walker, 43.7; S. v. Blackburn, 510. 
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CREWIR'AL LBW - Continued 

Continuance - 
change of testimony by co-defend- 

ant, S. v. Pepzley, 455. 
Corpus delicti - 

evidence in addition to confession, 
8. v. Diggs, 732. 

proof of crime, S. u. Jfacon, 245. 
Cross-examination - 

evidence of defendant's speech de- 
fect, S. w. Penley, 455. 

Dismissal of appeal for failure to com- 
ply with rules of Court of Appeals, 
S. v. Woote?z, 638. 

Double jeopardy, plea of - 
assault on female, S. v. Wiley, 193. 
burden of proof, S. v. Wiley, 193. 

Evidence - 
blood grouping tests, S. u. Jacobs, 

751. 
bloodstained pants, S ,  v. Jacobs, 

751. 
clothing remo~~ed from arrested de- 

fendant, S. v. Walker, 447. 
exclusion of, proper question asked 

in absence of jury, 8. v. Clontx, 
587. 

fingerprint evidence, S. 6. Black- 
won, 66; S .  v. Penleu, 465. 

footprints, S. v. Culbertson, 327. 
harmless error rule, 8. v. Barrow, 

475. 
opinion testimony that deceased 

was dead, S.  v. McCain, 558. 
photograph of bearded defendant, 

S. v. McGuinn, 554. 
photograph of tire tracks, S. v.  

Walker, 447. 
photograph of victim's body, S. v. 

Barrow, 475. 
plaster cast of tire tracks, S. v. 

T.C7aZker, 447. 
robbery pistol, 8. v. Culbertson, 327. 
tire tracks, 8. v. Culbertson, 327. 

ETpression of opinion by court - 
colloquy with counsel, 8. v. Cox, 18. 
cross-examination of defendant 

about prior convictions, 8. 9 ) .  

Dickwson, 131. 
expert fingerprint testimony, S. v. 

Blackmon, 66. 
FBI  record of defendant, 8. v. 

Dickerson, 131. 

CRIMINAL LAW - Continued 

instruction on duty of solicitor to 
prosecute case, S. v. Ligktsey, 
74.3. 

instruction on hung jury, S.  v. 
Lightsey, 745. 

Former jeopardy, plea of - 
assault on female, 6. v. Wiley, 193. 
burden of proof, 8. v. Wiley, 193. 

General objection to testimony - 
competent in part, S. v. Hill, 365. 

Guilty plea - 
appeal from, S. v. Alston, 200. 
receiving stolen goods, lack of in- 

dictment, S.  v. Cassada, 629. 
voluntariness of, S. v. Heritage, 

442. 
Hearsay testimony - 

before grand jury, motion t o  quash 
indictment, S. v. Mitchell, 755. 

exclusion in rape case, S. v. Pen- 
ley, 455. 

Identification of defendant - 
automobile larceny case, 8. v. 

Smith, 580. 
expression of doubt on cross-exam- 

ination, 8. 9. Smith, 580. 
illegal pretrial lineup, S. v. Stamey, 

517. 
in-court identification, 8. a. Wil- 

liams, 14;  8. v. Stamey, 517. 
photographs of defendant, admiss- 

ibility of, 8. a. Penley, 455. 
remarks of trial court in conduct- 

ing ~ o i r  dire hearing, 8. ti. 
Stamey, 517. 

variance in defendant's name in in- 
dictment and evidence, S. 21. 

Buck, 726. 
[mpeachment - 

of defendant by confession not ad- 
mitted in evidence, B. v. Barrow, 
475. 

of defendant by evidence of chil- 
dren born prior to defendant's 
marriage, S.  v. Guinn, 554. 

n-custody statements - 
failure to warn of right to court 

appoiuted counsel, S. v. King, 
702. 

nstructions - 
circumstantial evidence, 8. v. Pas- 

chal, 334; S. v. Buck, 726. 
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CRIMINAL LAW - Continued 

Instructions - continued 
conviction of both defendants in 

joint trial. 8. v. Nuskelly, 174. 
corroborative testimony, 8. v. H a r  

dee, 147. 
credibility of witness, 8. v. Paschal, 

334. 
expert fingerprint testimony, 8. v. 

Blaclcmon, 66. 
lesser included offense, S. v. 

Martin, 617. 
misconstruction of contentions, A". 

u. Powell, 8. 
misstatement of evidence, S. v. 

Blaclcmon, 66. 
prosecuting witness as  interested 

witness, A, v. Willianzs, 611. 
submission of lesser degree of 

crime, 8. v. E i ~ g ,  712. 
Interested witness - 

prosecuting witness as, S. v. Wil- 
Ziams, 611. 

Jury trial - 
effect of deputy sherMs who mere 

witnesses for State acting as  
court officers, 8. v. Nacon, 245. 

Mistrial - 
entry of outsider into jury room, 

8. v. Riera, 381. 
New trial for newly discovered evi- 

dence - 
impeachment of prosecutrix, 8. v. 

Bherron, 435. 
discretion of court, Btate Bar  v. 

Temple, 437. 
Kolo contendere, plea of - 

conditional acceptance, 8. v. Nor- 
man, 31. 

consideration of evidence, 8, v. 
Norman, 31. 

Nonexpert testimony - 
fingerprints, 8. v. dIitchel1, 758. 

Nonsuit - 
motion after introduction of evi- 

dence by defendant, 8. v. Jack- 
son, 406. 

sufficiency of evidence, 8. v. Powell, 
8 ; A. v. Buck, 726. 

Photographs - 
bearded defendant, 8. u. NcGuinn, 

554. 
tire tracks, 8. v. Walker, 447. 
victim's body, 8. v. Barrow, 478. 

CRIMINAL LAW - Continued 

Post-conviction review - 
sufficiency of evidence, Yarborough 

v. State, 663. 
Punishment - 

assault on female, 8. v. Mitchell, 
534. 

consecutive sentence, 8. v. Light- 
sey, 745. 

credit for time served, S. v. 
Mitchell, 534. 

credit for time served pending ap- 
peal, A. v. Hardee, 147. 

determination of, 8. v. Powell, 8. 
excessire sentence, remand for re- 

sentencing, S. v. NitchelZ, 534. 

Record on appeal - 
evidence in narrative form, S. u. 

Riera, 381. 
necessary parts of, S. v. Moore, 

596. 

SBI agent - 
interrogation notes, inspection by 

defendant, 8. u. Nacon, 245. 

Separate trials, motion for, 8. u. Wall, 
422 ; 8. v. Walker, 447. 

Sequestration of witnesses, motion for, 
8. v. Barrow, 475. 

getting aside verdict a s  contrary to 
weight of evidence, 8. v. Mitchell, 
755. 

3olicitor's argument to jury - 
failure of defendant to testify, 8. 
w. Mitchell, 765. 

living in sin with defense witness, 
8. v. Letterlough, 36. 

Suspension of sentence - 
reparation to injured party, S. u. 

Gallamore, 608. 
right of appeal, A. v. Gallamore, 

608. 

Tariance - 
nonsuit for, A. v. Nuskellg, 174. 

'enue. change of - 
widespread newspaper publicity, 8. 

v. Penley, 455. 

Vaiver - 
objection to testimony when like 

evidence admitted, A. v. Hill, 365. 
right to connsel, 8. v. Mills, 347. 
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CROSS-EXANINATION 

Order of, Yelton v. Dobbins, 483. 

CWSTQDY OF CHILDREN 

Affidavits in custody hearing, I n  re 
Custody of Griffin, 375. 

Father's right to child - 
abandonment by mother, Roberts 

v. Short, 419. 
Foreign custody decree, modilkation of, 

Rothman v. Rothman, 401. 
Grandparents - 

award of custody to, In  r e  Morri- 
son. 47. 

rights to custody of child a s  
against surviving parent, I n  re 
Custody of Griffin, 275. 

rights to custody of child where 
mother abandoned claim, Roberts 
v. Bhort, 419. 

Polar star rule, Roberts v. Short, 419. 
Refusal to hear testimony of children, 

Kearns v. Kearns, 319. 
Separate statements of alimony and 

child support allowances, Kearns 2;. 

Eearns, 319. 
Surviving spouse, rights of, I n  re  Cus- 

tody of Grifin, 375. 

CCTSTOiWS AND USAGE,S 

Parking of trucks a t  employer's plant, 
Graves v. Hawington, 717. 

Warning flag on load of pipe, Graves v. 
Harrington, 717. 

Instructions - 
alienation of affections, BebasticLn 

v. Kluttx, 201. 
present cash value of loss, Sebas- 

tian v, Eluttx, 201. 
Loss of sense of smell - 

instruction on, Hill v. Sha?zks, 265. 
Loss of sense of taste - 

failure to allege, Hill v. Shanks, 
255. 

Proximate cause - 
medical treatment after complaint 

filed, Graves v. Harrington, 717. 

DAMAGES - Continued 

Punitive damages - 
alienation of affections, Bebastian 
u. Eluttx, 201. 

worthless check, action on, PopFin 
v. Ledbetter, 1'70. 

Wrongful death action - 
pecuniary loss, Morr4s v. Biyham, 

490. 

DEAD MAN'S STATUTE 

Disposition of airline insurance pro- 
ceeds, Ballard v. Lance, 24. 

DEADLY WEAPON 

Presumptions from intentional killing, 
8. v. XcCain, 588. 

DEATH 

See Wrongful Death this Index. 

DECLARATORY JUDGLMEXT ACT 

Taxing of costs, Dillon v. Bank, 584. 

DEED OF SEPARATION 

Deed of trust executed by woman sep- 
arated from husband, Britt v. Smith, 
117. 

DEEDS 

Restrictive covenants - 
covenant against encumbrances, 

Goodrow v. Martin, I%., 599. 
location of house on lot, Goodrow 

v. Martin, Inc., 599. 

DEFAULT JUDGMENT 

Defendant's right to object to, Meir v. 
Walton, 415. 

Setting aside for excusable neglect - 
failure of attorney to file answer, 

Hodge v. First Atlantic Gorp., 
383. 

DEPARTMENT OF MOTOR 
VEHICLES 

Driver's license record - 
admissibility, S. v. Hughes, 287. 
disapproval of form, N. v. Hughes, 

287. 
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DISTRICT COURTS 

Exclusive original jurisdiction - 
misdemeanors under Uniform Re- 

ciprocal Enforcement of Support 
Act, Cline v. Cline, 623. 

Temporary injunction, issuance - 
jurisdiction of chief judge, Boston 
v. Freeman, 736. 

DIVORCE AND ALIMONY 

Alimony payments - 
execution on trust income, Swink 

v. Swink, 161. 
Alimony pendente lite - 

furnishing of wife's home, Kearns 
v. Kearns, 319. 

insurance policy, maintenance of, 
Kearns v. Kearns, 319. 

necessity for findings of fact, Blake 
u. Blake, 410. 

notice before second hearing, 
Kearm v. Kearns, 319. 

payment of debts, Kearns v. 
Kearns, 319. 

separate statement of child's allow- 
ance, Kearns v. K e a m ,  319. 

Child custody - 
foreign custody decree, modification 

of, Rothman e. Rothman, 401. 
Counsel fees pendente lite, Eearm zs. 

Kearns, 319. 
Execution on trust income - 

alimony and support payments, 
Swink v. Swlnk, 161. 

Findings of fact - 
necessity for in action for alimony 

pendente lite, Blake v. Blake, 
410. 

DOG 

Failure of watchdog to bark, evidence 
of in larceny prosecution, 8. v. Black- 
bum. 510. 

DOUBLE JEOPARDY, PLEA OF 

Burden of proof - 
question for trial court, 8. v. Wiley, 

193. 

DRAINAGE EASEMENT 

Eminent domain, effect on adjoining 
landowners, Highway Comm. v. Yar- 
borough, 294. 

DRILL M)RRfATION 

Soldier struck by automobile, Hill e. 
Shanks, 255. 

DRIVING UNDER INE[nUEN@E 
OF INTOXICANTS 

Breathalyzer test - 
qualifications of expert, 8. v. King, 

702. 
In-custody statement - 

failure to warn of right to court 
appointed counsel, S. v. Eiw, 
702. 

Instructions - 
use of word "qualities" rather than 

"faculties," 8. v. Bledsoe, 196. 
Qualification of breathalyzer expert, S. 

v. King, 702. 
Sufficiency of evidence - 

breathalyzer test results, X. v. 
King, 702. 

Suspension of sentence - 
reparation to injured party, 8. 9. 

Gallamore, 608. 

DRIVING WHILE LICENSE 
STJSPENDED 

Driver's license record used by Dept. 
of Motor Vehicles- 

admissibility, 8. v. Hughes, 287. 
Evidence of notification of suspension, 

8. v. Hughes, 287. 

DRIVER'S LICEXSE RECORD 

Form used by Dept, of Motor Vehicles, 
8. v. Hughes, 287. 

Votifxation of suspension, 8. 0. Hughes, 
287. 

DRUGS 

Possession of barbiturates for sale, 6. 
v. Riera, 381. 
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EASEMENTS 

By implication upon severance of title, 
action to establish, Dorman v. Ranch, 
497. 

Sewer line easement, condemnation 
for - 

rights acquired by condemnor, 
Statesville v. Bowles, 124. 

EMINENT DOMAIN 

Compensation - 
house as separate item of damages, 

Highway Comm,  v. Yarborough, 
294. 

improvements, Highway Comrn, v. 
Yarborough, 294. 

Drainage easement in highway con- 
demnation - 

effect on adjoining landowners, 
Highwag Comm. v. Yarborough, 
294. 

Interest on damages - 
computation, Highway Conzrn. v.  

Yarborough, 294. 
instructions, Highxay  Comrn. v. 

Yarborough, 294. 
Juror  - 

service in action inrolving adjacent 
land, Higlltvay Comm. 0. Fry,  
370. 

Necessary parties, Highway Conzm. v. 
Gamble, 586. 

Sewer line easement - 
compensation for, Statesville v .  

Bowles, 124. 
rights acquired by condemnor, 

Statesuille v .  Bowles, 124. 
"Taking," acts constituting - 

controlled access highway, High- 
w a y  Comm. v .  Yarborough, 294. 

Value of condemned property - 
opinion of landowners, Highway 

Comm. u. Fry ,  370. 

EQUITY 

Person taking advantage of own wrong, 
Curry v. Staley, 166. 

ESTOPPEL 

Mutuality of estoppel, Zforris v. Per- 
kins,  562. 

Wilure of attorney to file answer, 
Hodge v.  First Atlantic Corp., 353. 

EXECXJTORS AND 
ADMINISTRATORS 

Cancellation of executor's deed - 
objection to sale by beneficiaries, 

,Wotyka v. Nappier, 544. 
Old age assistance lien - 

satisfaction of, Brunswick County 
v. vi tou ,  54. 

EXECUTOR'S DEED 

Action by beneficiary to cancel, Motyka 
v. Na,ppier, 544. 

EXPRESSION OF OPINION B Y  
COURT 

Automobile larceny prosecution - 
reference to person as "Cadillac" 

in instructions, 8. v. Smith,  580. 
Clarification of testimony, S.  v. Coo, 18. 
Colloquy with defense counsel - 

color of counsel's tie, S.  v .  Coo, 18. 
Cross-examination of defendant about 

prior convictions, S.  v .  Dickerson, 
131. 

Expert fingerprint testimony - 
instruction on, 8. v .  Blaclcmon, 66. 

FBI record of defendant, S.  v. Dicker- 
son, 131. 

Instruction on duty of solicitor to 
prosecute case, S ,  v. Lightsey, '745. 

Instruction on hung jury, 8. v. Ligkl- 
sey, 746. 

T-oir dire hearing - 
identity of defendant, 8 .  v. Btamey, 

517. 

EVIDENCE 

Affidavits - 
weakness as  method of proof in 

child custody hearing, I n  re Cus- 
tody of  &inn, 375. 

Bloodstained pants - 
admissibility in breaking and en- 

tering prosecution, S. v. Jacobs, 
751. 
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Clothing removed from arrested dc 
fendant - 

admissibility, 8. w. Walker, 447. 
Dead Man's Statute - 

disposition of airline insuranc 
proceeds, Ballard v. Lance, 24. 

Expert testimony - 
breathalyzer test results, 8. z 

King, 702. 
hypothetical question, Calhoun c 

Kimbrell's, 386. 
speed of automobile, Hall w. Eh1  

ber, 669. 
Fingerprints - 

reason not taken, S. v. Mitchell 
755. 

smciency in breaking and enter. 
ing prosecution, 8. v. Blackmon 
66. 

Footprints a t  scene of crime, S. v. Cul. 
bertson, 327. 

Hearsay testimony - 
declaration characterizing transfer 

of possession, Board o f  Educa- 
tion a. Lamrn, 656. 

Identity of driver - 
position of bodies in wrecked car, 

8 ,  w. Paschal, 334. 
Incriminating statements - 

admissibility of, 8. v. Corn, 613. 
Judicial notice - 

chief judge of district court, Bos- 
ton v. Freeman, 736. 

Map of automobile accident scene- 
admissibility, Hufines w. West- 

moreland, 142. 
Newly discovered evidence - 

new trial for, S. w. Sherron, 435; 
State Bar 2;. Temple, 437. 

Opinion testimony - 
market value of property, Britt v. 

Smith, 117. 
speed of automobile, Johnson v. 

Douglas, 109; Hall v. Eimber, 
669. 

that deceased was dead, S. w. Mc- 
Clain, 558. 

Police report - 
testimony as to contents, Yelton v. 

D.obbins, 4%. 
Tire tracks a t  crime scene, S. v. Cul- 

bertson, 327. 

FBI RECORD 

Cross-examination of defendant, 8. v. 
Dickerson, 131. 

FERRYBOATS 

Wairer of immunity by State- 
on contract to repair, Shipyard v. 

Highway Gomm., 649. 

FINGEEPRINT EVIDENCE 

Breaking and entering and larceny - 
sufficiency for jury, 8. 2;. Blackmon, 

66. 
Sonexpert testimony - 

reason fingerprints not taken, 8. v. 
Mitchell, 755. 

FIRES 

Segligence in causing fire or greater 
fire - 

plywood finishing plant, Indemnity 
Co. w. Multi-Ply Corp., 467. 

7LUOREIS~CE~NT LIGHT TUBE 

Fall by supermarket invitee on oil 
from defective, Quinn w. Super- 
market, 696. 

'laintM's inhalation of poison from, 
Martin v. Jewel Born, 429. 

lear-end collision in fogbank, Racilze 
w. Boege, 341. 

.dmissibility, 8. v. Culbertson, 327. 

'ORECLOSURE SALE 

ction to set aside- 
motion to strike pleadings, Britt v. 

Smith, 117. 
.llegations that plaintif€ was "free 
trader," Britt v. Smith, 117. 

eed of trust by woman separated 
from husband, Britt v. Smith, 117. 

]adequacy of price, Britt w. Smith, 
117. 



WORD AND PHRASE INDEX 

Opinion evidence as to value - 
photographs of premises, Britt c. 

Smith,  117. 

FORGERY 

Elements of the crime, 8. v. Diggs? 732. 
Sufficiency of evidence aliunde defend- 

ant's confession, S .  v. Diggs, 732. 

FORMER JEOPARDY, PLEA O F  

Burden of proof, 8. v. Wiley,  193. 

FRAUD 

Constructive trust in savings account, 
Barnes v. Barnes, 61. 

Punitive damages in action on worth- 
less check, Poplin v. Ledbetter, 170. 

FREEDOM O F  BPEEGK 

Piclieting of courthouse, I n  re Hewzis, 
683. 

FULL FAITH AND CREDIT 

Modification of foreign child custody 
decree, Rotkman .u. Rothman, 401. 

GOODS SOLD AND DELIVERED 

Polyethylene Elm, ChemicaE Co. v. 
Plustics Corp., 439. 

Construction of municipal sewerage 
system, JfcQombs v. Asheboro, 234. 

GRAND JURY 

Hearsay testimony - 
motion to quash indictment, 8. v. 

Xitchell, 75.5. 

GRANDPARENTS 

Right to custody of child as against sur- 
viving parent, I n  re  Custody o f  
Griffin, 375. 

Rights to custody of child where one 
parent abandons claim, Roberts v. 
Short, 419. 

GRO(JEl3Y STORE 

Duty of proprietor to invitee- 
fall by customer on oil from de- 

fective fluorescent light ballast, 
Quinfz v. Supermarket, 696. 

fall by customer on met entrance, 
Gaskill v. 4 & P Tea  Co., 690. 

GUILTY PLEA 

Appeal from, 8. v. Alston, 200. 
Voluntariness of, S. 2;. Heritage, 442. 

GUNSHOT WOUND 

Malpractice suit, NcEachern v. Miller, 
42. 

HABEL4S CORPUS 

Child custody proceeding - 
competency of afiidarits, I n  re  Cus- 

tody of Griffin, 375. 
Review of contempt proceeding, I?% re 

Hennis, 683. 

HAR.BILE8SS E R W R  RtTLE 

Appellate court, Herring v. iUcClain, 
359. 

HEARSAY EVIDENCE 

Declaration accompanying transfer of 
possession of property, Board of  Edu- 
cation ?;. Lamnz, 656. 

\\'airer of sovereign immunity in ac- 
tior, on contract to repair ferryboats, 
Bhipuard v. Highway Ccmm., 649. 

Juror who served in action involving 
adjacent land, Highzcjay Conzm. v. 
Fry, 370. 

Value of condemned property - 
opinion of landon-ners, Higkway 

Cofiznz. v. Frg, 370. 

EKIGWWAY PATROLMAN 

:ontributory negligence - 
running roadblock, Collins v. Chris- 

tenberry, 504. 
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HIGHWAYS AND CARTWAYS 

Controlled access highways - 
taking of right of access, Hig7~- 

way Comm. 2;. Yarborough, 294. 
Paring contractor - 

negligent removal of stop sign 
from servient street, Douglas v. 
Booth, 156. 

HOMICIDE 

Cause of death - 
circumstantial evidence, S. v. Law- 

son, 1. 
Corpus delicti - 

skeletal remains of victim, 8. v. 
Macon, 245. 

Deadly weapon - 
knife, S. v. McCain, 558. 

Instructions - 
legal provocation, S. a, Nucon, 245. 

Intentional killing with deadly wea- 
pon - 

presumptions, S. G. MeCain, 558; 
S. a. Jones, 712; S. v. Buck, 726. 

Involuntary manslaughter - 
failure to submit issue of, S. 2;. 

Lawson, 1. 
instructions on, 8. v. Buck, 726. 

Manslaughter - 
failure to submit issue of in second 

degree murder case, S. v. Jones, 
712. 

Opinion testimony - 
that deceased was dead, S. v. Mc- 

Cain, 558. 
Photograph of victim's body - 

admissibility, S. v. Barrow, 475; 
S. v. McCain, 658. 

Presumptions - 
intentional killing with deadly wea- 

pon, S. v. XcCain, 558; 8. v. 
Jones, 712; S. v. Buck, 726. 

Second degree murder - 
failure to submit issue of man- 

slaughter, 8. v. Jones, 712. 
intent to shoot third person, 8. u. 

Jones, 712. 
specific intent to kill, S. v. Jones, 

712. 
sufficiency of evidence, S. v. Law- 

son, 1 ;  S. v. McCain, 558. 

HOMICIDE - Continued 

Self-defense - 
instruction on apparent necessity, 

S. G. NcGuinn, 554. 
Threats to witness - 

improper question a t  trial, 8. a. 
Clontx, 587. 

HOSPITALS 

Charitable immunity - 
abolishment of, IlIcEackern v. 

Miller, 42. 
Injury to arthritic patient by employee 

of, Hurdle a. Hospital, 759. 

HUNG Jt%Y 

Instruction on duty of solicitor to pros- 
ecute case, S. 1;. Lightsey, 743. 

HUSBAND AND WIFE 

Alienation of affections, Sebastian v. 
Kluttx, 201. 

Criminal conversation, Bebastian v. 
Kluttx, 201. 

Deed of trust by woman separated 
from husband, Britt v. Smith, 117. 

Separation agreement - 
effect on amount of damages in ac- 

tion for alienation of affections, 
Sebastian v. Kluttx, 201. 

IDEM SONANS 

Identity of accused, S. v. Culbertson, 
327. 

IDEKTIFICATION OF 
DEFENDAXT 

Automobile larceny - 
expression of doubt on cross-exam- 

ination, 8 .  v. Smith, 580. 
In-court identification, 8. v. Williams, 

14. 
Photographs of defendant - 

admissibility, S. v. Penley, 455. 
Variance in victim's name in indict- 

ment and evidence, S. v. Buck, 726. 
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IDENTITY OF DRIVER 

Circumstantial evidence, Morris u. Big- 
ham, 490. 

Position of bodies after accident, S. v. 
Paschal, 334 ; Morris v. Bigham, 490. 

Sufficiency of evidence of identity, 
Allen 1;. Scl~iller, 392. 

Attempted ABC store robbery, S, u. 
Powell, 8. 

INCEST 

Sexual penetration - 
sufficiency of evidence, S. G. Har- 

dee, 147. 

INDEPENDENT CONTRACTOR 

Counselor at summer camp, Morse v .  
Curtis, 691. 

INDIGWENT AND WARRANT 

Abbreviations - 
use in  warrant, S. v. Letterlough, 

36. 

Amendments to, 8. a. Letterlough, 36. 

Armed robbery - 
description of property taken, S .  

'L'. Council, 397. 

Consolidation of indictments in break- 
ing and entering and larceny prose- 
cutions, S. v. Blackburn, 510. 

Idem sonans - 
name of accused, 8. v.  Culbertson, 

327. 

Larceny warrant - 
Belk's Department Store, S. v. 

Thompson, 64. 

Motion to quash - 
hearsay testimony before grand 

jury, S. u. Hitchell, 755. 
sufficiency o f  indictment, 8. v. 

Council, 397. 

INDIClaiENT AND WARRANT - 
Continued 

Receiving stolen goods - 
lack o f  indictment, S.  ti. Cassada, 

629. 

Variance - 
surplus evidentiary allegations in 

assault prosecution, S .  v. Mus- 
kelly, 174. 

victim's middle name, S.  u. Buck, 
726. 

Remand for findings o f  fact, Crawford 
v. Pressley, 641. 

Review of  findings, West  2;. Stevens, 
182. 

Workmen's compensation - 
change o f  conditions, West v. 

Steuem, 162. 

INFANTS 

Competency of  affidavits in  child cus- 
tody hearing, I n  re Custody of Griffin, 
376. 

Custody of - 
father's right to child, Roberts v. 

Short, 419. 
grandparents, I n  re Morrison, 47; 

I n  re Custody o f  W f f i n ,  376. 
surviving spouse, rights o f ,  I n  r e  

Custody of Griffin, 375. 
testimony o f  children, refusal to 

hear, Eearns u. Rearm, 319. 
use o f  affidavits i n  hearing, I n  re 

Custody 05 Griffin, 375. 

Failure to support - 
proceeding under Uniform Support 

Act, Cline v. Cline, 523. 

Trustee - 
capacity o f  minors to  serve as, 

Ballard v. Lance, 24. 

Trusts - 
trustee's discretion t o  protect 

minor beneficiaries of trust, Dl$ 
lon v. Bank, 584. 
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Appeal - 
review of injunctive proceedings, 

Register v. CrifJin, 572. 
Chief judge of district court - 

jurisdiction to issue temporary in- 
junction, Boston v. Freernan, 736. 

Continuance of injunction - 
imposition of improper conditions 

by trial court, Register v. Grif- 
J%, 572. 

Restraining enforcement of zoning or- 
dinance, Beverages v. A7ew Bern, 832. 

Temporary injunction - 
jurisdiction of court in show cause 

hearing, Register v. GrifJin, 572. 

INTENT TO HILL THIRD PERSOX 

Second degree murder prosecution, X. 
G. Jones, 712. 

IR'TERLCKUTORY JUDGMENT 

Appeal from - 
violation of municipal ordinance, 

Decker v. OoZernan, 102. 

INTOXICATIKG LIQUOR 

Breathalyzer test - 
qualification of expert, S. v. King, 

702. 
Driving under influence - 

breathalyzer test results, X. v. 
King, 702. 

use of word "qualities" rather than 
"faculties" in  instructions, S. a. 
Bledsoe, 195. 

In-custody statement - 
failure to warn of right to court- 

appointed counsel, 8. v. King, 
702. 

Instructions - 
use of word "qualities" rather than 

"faculties", X. v. Bledsoe, 195. 
Qualification of breathalyzer expert, 8. 

v. King, 702. 
Suspension of sentence - 

reparation to injured party, S. v. 
Gailamore, 608. 

Automobile liability policy - 
action by judgment creditor, Gor- 

don v. Ins. Co., 185. 
failure to show coverage, Gordon 

v. Ins. Go., 1%. 
use of and/or in complaint, Gor- 

don v. Im. Co., 185. 
Construction of policies, Trust  Co. a. 

Ins. Co., 277. 
Family automobile policy on two auto- 

mobiles - 
medical payments coverage, Trust 

00. v. Ins. Co., 277. 
Medical payments liability - 

family automobile policy on two 
automobiles, Trust Co. v. Ins. 
Co., 277. 

INVITEE 

Duty of proprietor to - 
fall of invitee on wet entrance to 
grocery store, Gaskiil v. A & P 
Tea Co., 690. 

fall of invitee on oil from fluores- 
cent light ballast, Quinn 2;. Su- 
permarket, 696. 

Wife of supermarket president is in- 
vitee, Quinm v. Supermarket, 696. 

JAGUAR SPORTS GAR 

Rescission of sales contract, Christen- 
son v. F.o".ord, 137. 

lOINDER O F  P B T I E S  AND 
CAUSES 

Participants in fraudulent scheme, 
Barnes v. Barnes, 61. 

Ippeal as exception to, H. v. Hoore, 
598. 

>omplaint - 
demand for relief, Meir v. WaZton, 

415. 
3onclusiveness of judgment - 

negligence of agent not conclusive 
against principal, Blantolz v. 
McLawhorn, 576. 
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JUDGMENTS - Continued 

Default judgment - 
defendant's right to object to judg- 

ment, Meir v. Walton, 415. 
effect on answering defendants, 

Piney Mountain Properties v. 
Supply co., 191. 

failure of attorney to file answer, 
Hodge w. First Atlantic Corp., 
353. 

meritorious defense, Hodge w. First 
Atlantic Corp., 353. 

setting aside for excusable neglect, 
Hodge v. First Atlantic Corp., 
353. 

Estoppel by judgment, Morris v. Per- 
kins, 562. 

Former judgment as plea in bar, Mor- 
ris v. Perkins, 562. 

Interlocutory judgment - 
appeal from, Decker v. Coleman, 

102. 
Motion in the cause - 

action to set aside clerk's sale, 
Alexander w. Bd. of Education, 
92. 

Prayer for relief, Meir v. Walton, 415. 
Res Judicata - 

conclusiveness of judgment, Morris 
v. Perkins, 562. 

prior judgment of nonsuit, Blanton 
2i. McLawhorn, 576. 

Void judgment, Alexander v. Bd. of 
Education, 92. 

That person is chief judge of judicial 
district, Boston v. Freeman, 736. 

JUDICIAL SAInES 

Rights of purchaser, Alexander v. Bd. 
of Education, 92. 

JURY 

Deputy sheriffs - 
witnesses for State and acting as  

court officers, 8. v. Macon, 245. 
Exhaustion of peremptory challenges, 

Highwag Comm. v. Prg, 370. 

JURY - Continued 

Highway condemnation - 
juror who served in action involv- 

ing adjacent land, Highwag 
Comm. v. Prg, 370. 

Hung jury- 
instruction on duty of solicitor to 

prosecute case, 8. v. Lightseg, 
745. 

Motion for mistrial - 
entry of outsider into jury room, 

8. v. Riera, 381. 
Qualifications - 

service in similar case, Highway 
Comrn. v. Frg, 370. 

Racial discrimination - 
burden of proof, X. v. White, 425. 
tales jurors, 8. v. White, 425. 

Special venire - 
discretion of court, Highwag 

Comm. v. Pry, 370. 
motion for because of widespread 

newspaper publicity, 8. v. Pen- 
leg, 455. 

Tales jurors - 
discretion of sheriff, 8. v. White, 

425. 
qualXcations, X. v. White, 425. 

Waiver of - 
felony prosecution, 8. a. Norman, 

31. 

KIDNAPPING 

Sufficiency of evidence, N. v. Penleg, 
455. 

LACQUER 

3torage of - 
negligence in causing greater fire, 

Indernwitu Co. v. Multi-Plg Corp., 
467. 

LARCENY 

isportation, X. v. Walker, 740. 
iutomobile - 

identification of defendant, 8. v. 
Smith, 580. 

~ircumstantial evidence - 
su€6ciency of, 8. v. Walker, 447. 

Tailure of watchdog to bark, 8. s.. 
Blackburn, 510. 
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LARCENY - Oontinued 

Felonious larceny prosecution - 
failure to submit misdemeanor lar- 

ceny, 8. v. 8mith, 580. 
intent to commit specific crime al- 

leged, S. v. Wilson, 618. 
Fingerprint evidence - 

sufficiency for jury, 8. v. Black- 
mow, 66. 

Indictment and warrant - 
Belk's Department Store, S. v. 

Thompson, 64. 
Instructions - 

intent to commit specific crime al- 
leged, 8. v. Wilsorrz, 618. 

property in excess of $200 value, S. 
v. Walker, 740. 

Misdemeanor larceny - 
judgment in excess of statute, S. 

v. Walker, 740. 
Recent possession doctrine - 

special purpose tool, S. v. Blaclc- 
mon, 66. 

Smciency of evidence, S. v. Blackbum, 
510. 

Symbols - 
use of B/E and L&R. in judgment 

and commitment, S. v. Dicker- 
son, 131. 

Taking and carrying away - 
removal of rings from premises, S. 

v. Watlcer, 740. 
Television set - 

sufficiency of evidence, S. v. WiL 
son, 618. 

LEG INJURY 

Automobile accident - 
proximate cause, Batten. v. Du- 

boise, 445. 

LIMITA!MON OF' ACTIONS 

Accrual of right of action - 
alienation of affections, Sebastian 
v. Kluttx, 201. 

defective automobile, Land v. Pon- 
tiac, 197. 

Bar of action- 
breach of express warranty for a ir  

conditioning equipment, Styron 
v. Supply Go., 675. 

LINE-UP IDENTIFICATION 

Incourt  identification - 
illegal pretrial lineup, 8. v. Btamey, 

517. 

LOANS 

Improper handling of loan transaction, 
liability of bank, Johnson v. Hooks, 
432. 

LXD TABLETS 

Prosecution for  unlawful possession -- 
admissibility of tablets, S. v. 

Roberts, 312. 

MALPRACTZCE 

Release of tortfeasor - 
action against physician, Simmons 

v. Wilder, 179. 
Treatment of gunshot wound, McEach- 

ern v. Miller, 42. 

MANSLAUGHTER 

Automobile pursued by police - 
identity of driver, 8. v. Paschal, 

334. 
Failure to submit issue of manslaugh- 

ter in second degree murder prosecu- 
tion, 8. v. Jones, 712. 

Speed of car 1% miles prior to acci- 
dent, S. v. Paschal, 334. 

MAP 

Automobile accident scene, admissibil- 
ity of, Huflnes v. Westmoreland, 142. 

MASTER AND SERVANT 

Employment contract- 
covenant not to compete in silk 

screen processing, Enterprises v. 
Xleim, 548. 

MEDICAL PAYMENTS LIABILITY 

Family automobile policy on two auto- 
mobiles, Trust Go., z;. Im. Co., 277. 
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MEDICAL TREATMENT 

Action by plaintiff struck by protrud- 
ing pipe - 

treatment after complaint filed, 
Graves w. Harrington, 717. 

See Infants this Index. 

MORTGAGEIS AND DEEDS OF 
TRUST 

Cancellation of executor's deed - 
objection by beneficiary as to sale, 

inadequacy of price, Motyka v. 
Nappier, 544. 

Deed of trust by woman separated from 
husband, Britt w. Smith, 117. 

Foreclosure sale - 
action to set aside, Britt v. Smith, 

117. 
inadequacy of purchase price, Britt 

w. Smith, 117. 
notice to trustor of confirmation, 

Britt w. Smith, 117. 
photographs of premises, Britt v. 

Smith, 117. 

MORTUARY TABLES 

Admissibility in  action for alienation 
of affections, Sebastian v. Kluttz, 
201. 

MOTIONS 

Amend answer, Blanton w. McLawhorn, 
576. 

Consolidation of cases for trial, S. a. 
Walker, 447. 

Continuance - 
change of testimony by co-defend- 

ant, 8. u. Penleu, 466. 
Mistrial for entry of outsider into jury 

room, 8. v. Riera, 381. 
New trial for newly discovered evi- 

dence, 8. w. Sherron, 436; State Bar 
w. Temple, 437. 

Nonsuit in civil cases - 
variance between pleadings and 

proof, LaVange v. Levwir, 603. 
voluntary nonsuit as  matter of 

right, Clemmons w. Ins. Co., 708. 

,MOTION,S - Continued 
Nonsuit in criminal cases - 

introduction of evidence by defend- 
ant, 8. w. Jackson, 4M. 

Quash indictment - 
sufficiency of indictment, S. v. 

Council, 397. 
Separate trials, 8. w. Wall, 422; B. w. 

Walker, 447. 
Sequester witnesses, 6.  w. Hardee, 147; 

S. v. Barrow, 475. 
Set aside verdict, Highmy Comm. 2;. 

Yarborough, 294; S. v. Mitchell, 755. 

MOTORCYCLIST 

Passing to right of left-turning vehicle 
a t  intersection - 

contributory negligence, Ford w. 
Bmith, 539. 

MUNI(3IPAL CORPORATIONS 

Annexation ordinance, Kernersville, 
Town of - 

development for urban purposes, 
Adam-Millis Corp. v. Eerners- 
wille, 78. 

irregularity in procedure, Adams- 
Millis Corp. w. Kernersville, 78. 

municipality of less than 5000, 
Adams-Millis Corp. w. Kerners- 
vdlle, 78. 

use test, Adams-Millis Corp. a. 
Eemerswille, 78. 

Defect in street or sidewalk - 
liability to pedestrians, Rockett w. 

Asheville, 529. 
[mmunity from torts - 

attractive nuisance, McCombs w. 
Asheboro, 234. 

construction of sewerage system, 
McCombs v. Asheboro, 234. 

profitable activity, McCombs w. 
Asheboro, 234. 

3idewalk - 
injuries to pedestrian from defec- 

tive, Rockett v. Asheville, 529. 
Coning ordinance - 

Asheville, City of, Decker w. Cole- 
man, 102. 
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MCTNICTPAJi OORPORATIOSS - 
Continued 

buffer zone, Decker v. Coleman, 
102. 

burden of showing invalidity, Beu- 
erages v. New Bern, M2. 

New Bern, City of, Beverages v. 
New Bern, 632. 

reclassification of property, Bever- 
ages v. New Benz, 632. 

uniformity of restrictions, Decker 
v. Colenzan, 102. 

See Homicide this Index. 

NARCOTICS 

LSD, unlawful possession of - 
admissibility of tablets, 8. o. Rog- 

ers, 312. 
Possession of 100 capsules - 

lesser offense than possesion for 
sale, 8. v. Riera, 381. 

prima facie case, 8. v. Riera, 381. 

Color worn by counsel- 
repetitious questions, S. 2;. Cox, 18. 

NEGLIGENCE 

Aspects of negligence in the conjunc- 
tive, instructions on, Herring v. Xc- 
Clain, 359. 

Attractive nuisance - 
construction of municipal sewer- 

age system, McG'ombs v. Ashe- 
boro, 234. 

Concurring negligence - 
aiding stalled vehicle, Crimes v. 

Oibert, 304. 
multiple car collisions, Crimes V. 

Gbert, 304. 
susfficiency of complaint to show, 

Grimes v. Gibert, 304. 
Contributory negligence - 

highway patrolman's running road- 
block, Collins v. Christenberry, 
504. 

motorcyclist passing to right of 

KEGLIGENGE - Continued 

left-turning vehicle, Ford v. 
Snzitl?, 539. 

passenger in automobile accident, 
M o d s  v. Bigham, 490. 

pedestrian a t  intersection control- 
led by traffic signals, Wagoner v. 
Butcher, 221. 

Instructions on, Johnson v. Douglas, 
1Q9. 

Intervening negligence - 
aiding stalled automobile, Grimes 

v. Gibert, 304. 
demurrer to complaint for, Crimes 

o. Cibert, 304. 
Invitee - 

duty of store proprietor to store 
customer, Gaskill v. A & P Tea 
Co., 690 ; Quinm v. Supermarket, 
696. 

fall by customer on oil from fluor- 
escent light fixture, Quinn v. iSu- 
pernzarket, 696. 

fail by customer on wet entrance 
to grocery store, Gaskill v. A & 
P Tea Go., 690. 

wife of supermarket president is 
invitee, Quinn v. Supermarket, 
696. 

Lacquer, storage of - 
negligence in causing greater fire, 

Indemnity 00. v. Hulti-Ply 
Corp., 467. 

Liability of hospital for injury to arth- 
ritic patient by employee, Hurdle v. 
Hospital, 759. 

Paring contractor - 
removal of stop sign from servient 

street, Douglas v. Booth, 166. 

?hysical facts as  controlling over testi- 
mony, Herring v. McClain, 359. 

?roximate cause - 
defined, Grimes v. Gibert, 304. 
evidence of medical treatment af- 

ter complaint filed, Graves v. 
Harrington, 717. 

foreseeability as  element of, 
Grimes v. Gibert, 304. 

leg injury, Batten v. Dubowe, 
plaintiff's nausea from inhalation 

of fluorescent light tube powder, 
Martin 2j. Jewel Born. 429. 
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NEGLIGENCE - Continued 

Store customer - 
duty of proprietor to, Gaskill v. A 

Le. P Tea Co., 690; Quinn v. 
permarket, 696. 

Warning flag - 
pipe protruding from parked truck, 

e a v e s  u. Harrington, 717. 

NEWLY DISCOVERED EVIDENCE 

New trial for, 8. v. Sherron, 433 ; State 
Bar v. Temple, 437. 

NOLO CONTENDERE, PLEA 0%' 

Conditional acceptance, 8. u. Norman, 
31. 

Consideration of evidence, 8. v. Nor- 
man,  31. 

OLD AGE ASSISTANCE LIEN 

Resort to real property, Brumwick 
County v. Vitou, 54. 

PARENT AND CHILD 

Custody of children - 
grandparents, I n  r e  Morrison, 47 ; 

I n  re  Custody of  Cri f in ,  375. 
mother's abandonment of claim, 

Roberts v. Bhort, 419. 
survi-ring spouse, rights of, I n  r e  

Custodg o f  Grifin, 375. 
Uniform Support Act - 

proceeding under, Cline v. Cline, 
623. 

PARTIAL R'EW TRL4L 

Automobile accident case, E i m e y  v. 
Goley, 182. 

PARTIES 

Joinder of parties and causes - 
participants in fraudulent scheme, 

Barnes 2;. Barnes, 61. 
Remand of eminent domain proceed- 

ings for necessary parties, Highwag 
Comm. v. Gamble, 568. 

PARTITION 

Clerk's order of sale, action to re- 
scind - 

fraud by attorney, Alexander v. 
Board of Education, 92. 

lack of authority of attorney, Alem- 
ander v. Board of Education, 92. 

Wrongful death action - 
evidence in record on appeal, Mor- 

ris v. Bigham, 490. 

PEDESTRIAN 

Exit from sidewalk caused by barri- 
cade, Wagoner v. Butcher, 221. 

Injury from defective municipal s ide  
walk - 

contributory negEgence, Rockett v. 
Ashedlle, 529. 

Right of way a t  controlled intersection, 
Wagoner v. Butcher, 221. 

Bearded defendant, prejudice, S .  9. 

NcGuinn, 554. 
Foreclosure sale - 

premises in question, Britt v. 
Smith ,  117. 

Homicide prosecution - 
photograph of victim's body, 8. v. 

Barrow, 475 ; 8 .  v. McCain, 558. 
Identifying defendant - 

admissibility of, S.  v. Penley, 455. 
Fire tracks, S.  9. Walker,  447. 

PWSICIANS AND SUR,GEOKS 

Slalpractice - 
treatment of gunshot wound, Mc- 

Eachern 2;. Niiler, 42. 
release of tortfeasor, Simmons 9. 

Wilder,  179. 

PICKETING OF COURTHOUSE 

:ontempt of court, I n  re  Hmnis ,  683. 

PIPE 

r'laintiff's face struck by pipe protrud- 
ing from employer's parked .truck, 
Graves u. Harrington, 717. 
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PISTOL 

Assault with deadly weapon prosecu- 
tion - 

surplus evidentiary allegations, 8. 
v. Yuskelly, 174. 

PLEA IN BAR 

Workmen's compensation proceeding - 
counselor a t  summer camp, Horse 

2;. Curtis, 591. 

Bnswer - 
motion to amend, Blanton v. Mc- 

Lawhorn, 576. 
Demurrer, Curru v. Staleu, 165; Enter- 

prises v. Heim, 648. 
Extension of time for filing com- 

plaint - 
date omitted, Carriker 2;. Miller, 

58. 

PLYWOOD FINISHING PLANT 

Negligence in causing fire or greater 
fire - 

storage of lacquer, Indemnity Co. 
v. Multi-Ply Corp., 467. 

POISONS 

Inhalation of powder from fluorescent 
light tube, Martin v. Jewel Box, 429. 

POLICE POIVER 

Validity of speed statute, S. v. Bmnor, 
188. 

POLYE!MXYLENE FILM 

Action for goods sold and delivered, 
Chemical Co. v. Plastics Corp., 439. 

POSSESSION OF REXENTLY 
STOLEN PROPERTY 

Presumptions - 
articles frequently traded in law- 

ful channels, S. v. Blackmon, 66. 
elapse of time from theft, S. ti. 

Blackmon, 66. 
property not listed in indictment, 

8. v. Blackmon, 66. 
special purpose tool, 8. v. Black- 

man, 66. 

POST-COKVICTION REVIEW 

Sufficiency of trial court's findings, 
Yarborough v. State, 663. 

PRESUMPTIONS 

Intentional killing with deadly weapon, 
S. v. McCain, 588; 8. v. Jones, 712; 
8. v. Buck, 726. 

Possession of recently stolen property, 
8. 2;. Blackmon, 66. 

PRINCIPAL AND AGENT 

Judgment establishing agent's negli- 
gence not conclusive against princi- 
pal, Blanton v. dlcLawhorn, 576. 

PROCESS 

Extension of time for filing com- 
plaint - 

date omitted, Carriker v. Miller, 58. 

PUBLIC WELFARE 

Old age assistance lien - 
resort to real property, Brunswick 

County u. Vitou, 54. 

RACIAL DISCRIMINATION 

Jury selection - 
burden of proof, S. v. White, 425. 

RAPE 

Assault on a female - 
instructions, S. v. Mitchell, 534. 
punishment after statutory amend- 

ment, S. v. Mitchell, 534. 
Assault with intent to commit - 

presumptions as to defendant's 
age. S. v. Mitchell, 534. 

sufficiency of evidence, S. 1;. Pen- 
leu, 455 ; 8. v. Mitchell, 534. 

RECEIVING STOLEN GOODS 

Lack of indictment - 
guilty plea, S. v. Casassada, 629. 
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RECENT POSSESSION DOCTRINE 

Presumptions - 
articles frequently traded in lawful 

channels, 8. v. Blackmon, 66. 
elapse of time from theft, S. v. 

Blackmon, 66. 
property not listed in indictment, 

S. v. Blackmon, 66. 
special purpose tool, S. a. Black- 

mon, 66. 

RECORD ON APPEAL 

Evidence in narrative form, S. v. Riera, 
381. 

Failure to docket in apt time, State 
Bar  v. Temple, 437; Young v. Ins. 
Co., 443; Reece v. Reece, 606; D i ~ o n  
v. Dixon, 623; Kurta v. Ins. Co., 625; 
S. 2;. Wooten, 628. 

REPARATION 

Suspension of sentence on condition 
that defendant make reparation to in- 
jured party, 8. v. Gallamore, 608. 

RE8S IPSA LOQUITUR 

Fall by customer in grocery store, Gas- 
kill v. A & P Tea Co., fB0. 

Hitting parked vehicles, Allen v. Schil- 
ler, 392. 

R E S  JUDICATA 

Conclusiveness of former judgment, 
Morris v. Perkins, 562. 

Modification of foreign child custody 
decree, Rothman v. Rothman, 401. 

Prior judgment of nonsuit, Blantm v. 
HcLawhorn, 576. 

REBPONDEAT SUPERIOR 

Agency of nonowner driver, Morris v. 
Bigham, 490. 

RES!ELICTIVE COVENANTS 

Covenant against encumbrances, Good- 
row v. Martin, Inc., 599. 

Location of house on lot, Goodrow v. 
Martin, Inc., 599. 

Intersection accident - 
variance between allegations and 

proof, Hall v. Kimber, 670. 
Pedestrian a t  controlled intersection, 

Wagoner v. Butcher, 221. 
Removal of stop sign from servient 

street, Douglas v. Booth, 156. 

RINGS 

Larceny of, S. v. Walker, 740. 

ROBBERY 

ABC store - 
robbery by female impersonator, S. 

v. Powell, 8. 
Accomplice - 

scrutiny of testimony, instruction 
on, S. v. Wall, 422. 

Aiding and abetting, S. v. Mitchell, 755. 
Armed robbery - 

separate trials, motion for, S. v. 
Wall, 422. 

sufficiency of evidence, S. v. Pen- 
leg, 455; 8. v. Stameg, 517. 

Attempted armed robbery - 
overt act, S. v. Powell, 8. 

Common law robbery - 
definition, 8. v. Council, 397. 
verdict under indictment for armed 

robbery, 8. v. Jackson, 406. 
Ex vi termini, 8. v. Powell, 8. 
Impersonation of female in robbery of 

ABC store, S. v. Powell, 8. 
[ndictment - 

armed robbery, verdict of common 
law robbery, 8. v. Jackson, 406. 

description of property taken, 8. v. 
Council, 397. 

value of property taken, S. v. 
Council, 397. 

Lesser included offense - 
instructions on, S. v. Martin, 616. 

?isto1 - 
admissibility of robbery pistol as  

exhibit, S. v. Culbertson, 327. 
'unishment - 

attempted armed robbery, 8. v. 
Powell, 8. 



WORD AND PHRASE INDEX 

Contributory negligence of Highway Pa- 
trolman, Collind v. Christenberry, 
504. 

Circumstantial evidence, sufEciency of, 
S. v. Walker, 447. 

Automobile sales contract, rescission 
of - 

failure of consideration, Christm- 
son v. Ford Sales, 137. 

issue for jury, Christenson v. Ford 
Sales, 137. 

Goods sold and delivered- 
polyethylene film, Chemical Co. v. 

Plastics Corp., 439. 
Warranty - 

breach of, Styron 2i. SuppZy Co., 
675. 

limitation of actions on express 
warranty of air conditioning 
equipment, Styron v. Supply Go., 
675. 

SBI AGENT 

Interrogation notes - 
inspection by defendant, S. ?;. Ma- 

con, 245. 

SCHOOLS 

Adverse possession of school property, 
656. 

SEARC1RE'S AND SEIZURES 

Consent of defendant for search of au- 
tomobile, S. v. Blackburn, 510. 

Search warrant - 
admissibility in robbery prosecu- 

tion, S. v. CulbfP ts~~ ,  327. 
Search without warrant - 

LSD tablets, S. v. Roberts, 312. 

SELF-DEFTENSE 

Apparent necessity, instruction on, S. v. 
McGuinn, 554. 

SENSE OF SMELL 

Instructions, Hill v. Shanks, 255. 

SENSE OF TASTE 

Evidence of loss, Hill v. Shanks, 255. 

SENTENCE 

Assault on female - 
punishment after statutory amend- 

ment, 8. v. Mitchell, 534. 
Credit for time served pending appeal, 

8. v. Hardee, 147. 
Excessive sentence - 

remand for resentencing, credit for 
time served, 8. v. MitcheZl, 534. 

SEPARATE TRIALS 

Motion for, 8. v. Wall, 422; S. a. 
WalLer, 447. 

SEPARATION AGREEMENT 

Effect on amount of damages in action 
for alienation of abections, Sebastian 
2i. KZuttz, 201. 

SEWER LINE EASEMENT 

Eminent domain procedure, Statesville 
v. Bowles, 124. 

SEWERAGE SYSTElM 

Construction by municipality - 
governmental immunity, McCombs 

v. Asheboro, 234. 

SIDEWALK 

Liability of municipality for defec- 
tive - 

injury to pedestrian, Rockett v. 
Asheville, 529. 

SILK SCREEN PROCESSING 

Action on contract not to compete, En- 
terprises a. Heirn, 548. 

SKELETAL REMAINS OF VICTIM 

Corpus delicti in homicide prosecution, 
S. v. Macon, 245. 
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SOLDIER IN DGILL FORcWATION 

Struck by automobile, Hill v. Bhanks, 
255. 

Argument to jury, S. v. Letterlough, 
36; S. v. hitchell, 755. 

Instruction on duty to prosecute case, 
S. v. Ligktsey, 745. 

Remarks to jury on failure of defend- 
ant to testify, 8. u. Mitchell, 755. 

Municipality - 
construction of sewerage system, 

NcCombs u. Asheboro, 234. 

Waiver of immunity in suit on ferry- 
boat repair contract, Shipyard v. 
Highway Comnz., 649. 

SPECIAL PURPOSE TOOL 

Recent possession doctrine, 8. v. Blccck- 
mon, 66. 

S P E E r n  IRIPEDIMENT OF' 
DEFENDANT 

Cross-examination of prosecuting wit- 
ness as to, 8. v. Penley, 455. 

SPENDTHRrnT TRUST 

Execution on income for alimony pay- 
ments, Swink v. Bu?in76, 161. 

STATE 

Waiver of immunity from suit - 
action on Highway Commission 

ferryboat contract, shipyard v. 
Highwau Comm., 649. 

STATUTE OF LIMITATIONS 

Accrual of right of action - 
defective automobile, Land 2;. Pon- 

tiac, 197. 
Bar of action - 

breach of express warranty for air 
conditioning equipment, Styron 
v. Bupplv Co., 675. 

STATUTES 

Common law - 
statute in derogation of, Shipyard 

v. Highway Comm., 649. 
Remedial statute - 

construction of, Shipyard u. Higiz- 
way Comm., 649. 

Rules of construction, Simmons v. 
Wilder, 179. 

STOP SIGN 

Removal from servient street, Douglas 
v. Booth, 156. 

SUPERIOR COURT 

Lack of authority in appeals from dis- 
trict court to Court of Appeals, Clirze 
v. Cline, 523. 

SUPERMARKET 

Fall by customer on oil on floor from 
light ballast, Quinn v. Supermarket, 
696. 

Fall by customer on wet entrance, Gas- 
kilZ ,u. A $ P Tea Oo., 690. 

SUSPENDED SENTENCE 

Reparation to injured party, 8. v. Gall- 
anzore, 608. 

Right to appeal, 8. 1;. Gallamore, 608. 

SEIRIBOLS 

Use of B/E and L&R in judgment and 
commitment, S. u. Dickerson, 131. 

TALES XURORS 

Racial discrimination in selection by 
shes=, S. v. White, 425. 

TAPE RECORDING 

Eridence of defendant's speech de- 
fect - 

admissibility of, 8, v. Penley, 466. 

TAXATION 

Civil conspiracy to subject employee to, 
Curry v. Btaley, 165. 
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TELEVISION SET 

Larceny of, S. v. Wilson, 618. 

TIRE TRACKS 

Admissibility, 8. v. Culbertson, 327. 
Photograph of, 8. v. Walker, 447. 
Plaster cast of, 8 .  v. Walker,  447. 

TORTS 

Malpractice - 
release of tortfeasor, Simnzons 9. 

Wilder,  179. 
treatment of gumhot wound, Mc- 

Eachern v. MiZZer, 42. 
Uniform Contribution Among Tort- 

Feasors Act - 
effective date, Sinznzons v. Wilder, 

179. 

TRR4FFIC LIGHTS 

Right of way of pedestrian, Wagoner 
v. Butcher, 221. 

TRIAL 

Consideration of evidence on motion to 
nonsuit, Hill v. Shanks, 255 ; Racine 
v. Boege, 341. 

Cross-examination of witnesses - 
order of, Yelton v. Dobbins, 483. 

Instructions - 
applying statute to evidence, Pord 

v. Jones, 722. 
interested witness, Highway Gonzm. 

v. Fry, 370. 
negligence not supported by plead- 

ings, Johnson v. Douglas, 109. 
Motion for mistrial for entry of out- 

sider into jury room, 8. v. Riera, 381. 
Motion to set aside verdict, H i g h m y  

Conzm. v. Yarborough, 294. 
Setting aside verdict - 

appellate review, Reece v. Reece, 
606. 

highway condemnation, Higkzoay 
Comm. v. Fry, 370. 

Time to prepare for - 
defendant's refusal to allow coun- 

sel to mol-e for continuance, 8 .  
v. Snzith, 580. 

Under agreement of the parties - 
presumption that court disre- 

garded incompetent evidence, 
Styron v. Supplg Co., 675. 

Voluntary nonsuit as  matter of right - 
timeliness of motion, Clemnons v. 

Ins. Co., 708. 

TRUSTS 

Constructive trust - 
airline insurance proceeds, Ballard 
v. Lance, 24. 

savings account, Barnes v. Barnes, 
61. 

Discretion of trustee - 
witness' action to release trust 

fund for minor beneficiaries, Dil- 
lon v. Bank,  584. 

Execution on trust income for alimony 
payments, Swink v. Swink,  161. 

Infants as  trustees, Ballard v. Lance, 
24. 

UNIFORM OOMDIERCL4L CODE 

Date of application, Styron v. Supply 
Co.. 675. 

UNIFORM CONTRIBUTIOiV 
AMOXG WRT-F%BSORS ACT 

Bffective date, Simmons v. Wilder,  179. 

UNIFORM RECIPROCAL 
ENFORCEMENT OF 
SUPPORT A m  

Exclusive original jurisdiction of dis- 
trict court, Cline v. Cline, 523. 

JNIFOEi%I TRAFFIC TICKET 

Jse as  warrant, S. v. Letterlozcgh, 36. 

VARIANCE 

Tonsuit in automobile accident case, 
LaVange v. Lazoir, 603. 

7ictim's middle name in indictment and 
evidence, S. v. Buck, 726. 
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VENUE 

Removal for convenience of wit- 
nesses - 

sufficiency of findings, Patrick v. 
Hurdle, 51. 

Removal for fair trial, Patrick v. 
Hurdle, 51. 

Removal for widespread newspaper 
publicity, 8. v. Penley, 455. 

WAIVER 

Right to counsel, 8. v. Mills, 347. 

WARNING FLAG 

Load of pipe on parked truck, Braves 
v. Harrington, 717. 

WARRANTS 

See Indictment and Warrant this In- 
dex. 

WARRANTY 

Limitation of actions on express war- 
ranty of air conditioning equipment, 
Stgron v. Supply Co., 675. 

Failure to bark, evidence in larceny 
prosecution, 9. 9. Bhckburn, 510. 

Action to construe joint will of spouse, 
Olive v. Biggs, 265. 

Beneficiary of will - 
action to cancel executor's deed, 

Motgka v. Nappier, 544. 
Joint wills - 

revocation, Olive v. Biggs, 265. 
Life insurance trust - 

testamentary disposition, Ballard 
v. Lance, 24. 

Reciprocal wills - 
revocation, Olive v. Biggs, 265. 

Rules of construction - 
primary intention of testator, Olive 

v. Biggs, 265. 

WITNESSES 

Color of counsel's tie - 
repetitious questions, S. C. COX, 18. 

Cross-examination, order of, Yelton v. 
Dobbins, 483. 

Interested witness - 
prosecuting witness as, instructions 

on, 8. v. Williams, 611. 
request for instructions, Highway. 

Comm. v. Frg, 370. 

Leading questions - 
discretion of court, Yelton v. Dob- 

bins, 483. 

Motion to sequester, S. v. Hardee, 147; 
N. v. Burrow, 475. 

Re-direct examination, Highwag Comm. 
v. Yurborough, 294. 

WORKMEN'S CQMPENSATION 

Cancellation of policy - 
notice to Industrial Commission, 

Crawford v. Pressleg, W. 

Change of conditions - 
permanent partial disability, West 

v. Stevens, 152. 

Continuance of pending common law 
action, Morse v. Curtis, 620. 

Death cornpensable - 
fall by employee, Calhoun v. K i m  

brell's, 386. 

Employers subject to Act - 
five or more employees, Crawford 

v. Pressleg, 641. 

Findings by Industrial Commission - 
appellate review, West v. Stevens, 
152. 

Independent contractor - 
counselor a t  summer camp, Morse 

v. Curtis, 591. 

Pendency of compensation proceed- 
ing - 

plea in bar in common law tort ac- 
tion, Morse v. Curtis, 591. 

Remand for findings of fact, Crawford 
v. Pressleg, 641. 



858 WORD AND PHRASE INDEX [6 

WRONGFUL DEAlPH 

Identity of driver - 
position of bodies in wrecked auto- 

mobile, Morris 2;. Bigham, 490. 
Malpractice - 

release of tortfeasor, Bimmons e. 
Wilder,  179. 

Pecuniary loss - 
evidence of, Morris v. Bigham, 490. 

Release of tortfeasor in action against 
physician, Nimmons v. Wilder,  179. 

/ ZONING ORDINANCE 

Asheville, City of - 
b~iffer zone, Decker v. Coleman, 
102. 

uniformity of restrictions, Decker 
v. Coleman, 102. 

New Bern, City of - 
action to restrain reclassification 

of property, Beverages v. New 
Bemz, 632. 


