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CALL OF THE CALENDAR IN THE COURT OF APPEALS 

(8howing when records and briefs must be filed). 

The Court of -4ppeals will meet in the City of Raleigh in the Rufin 
Building, 3rd Floor, Court of Appeals Courtroom, on Tuesdays for the Call 
of the Calendar as  follows: 

THIRD DIVISION 

SEVENTEENTH AND TWEKTY-FIRST DISTRICTS appeals will be called 
Tuesday, August 19, and succeeding days. 

In  order for an appeal to be heard a t  this Call, the Record on Bppeal must 
be docketed by 10 A.M. Tuesday. July 22. 1969. 

Appellant's Brief must be filed by noon of July 29, 1069. 
Appellee's Brief must be filed by noon of August 6 ,  1969. 
EIGHTEENTH AND NINETEENTH DISTRICTS appeals will be called 

Tuesday, August 26, and succeeding days. 
In  order for a n  appeal to be heard a t  this Call, the Record on Appeal must 

be docketed by 10 A.M. Tuesday, July 29, 1969. 
Appellant's Brief must be filed by noon of August 5, 1969. 
Appellee's Brief must be filed by noon of August 12, 1969. 
TWENTIETH, TWENTY - SECOND ASD TWENTY - THIRD DISTRICTS ap- 

peals mill be called Tuesday, September 2, and succeeding days. 
In order for an appeal to be heard a t  this Call, the Record on Bppeal must 

be docketed by 10 A.M. Tuesday, August 5, 1969. 
Appellant's Brief must be filed by noon of August 12, 1969. 
Appellee's Brief mnst be filed by noon of August 19, 1969. 

SECOND DIVISION 

NINTH, TWELFTH AND THIRTEESTH DISTRICTS appeals will be 
called Tuesday, September 16, and succeeding days. 

I n  order for a n  appeal to be heard a t  this Call, the Record on Appeal must 
be docketed by 10 A.M. Tuesday, August 19, 1969. 

Appellant's Brief must be filed by noon of August 26, 1969. 
Appellee's Brief must be filed by noon of September 2, 1969. 
TENTH AND ELEVENTH DISTRICTS appeals will be called Tuesday, Sep- 

tember 23, and succeeding days. 
In  order for a n  appeal to be heard a t  this Call, the Record on Appeal must 

be docketed by 10 A.M. Tuesday, August 26, 1969. 
Appellant's Brief must be filed by noon of September 2, 1969. 
Appellee's Brief must be filed by noon of September 9, 1969. 
FOURTEENTH, FIFTEENTH AND SIXTEENTH DISTRICTS appeals will 

be called Tuesday, September 30, and succeeding days. 
In  order for an appeal to be heard a t  this Call, the Record on Appeal must 

be docketed by 10 A.M. Tuesday, September 2, 1969. 
Appellant's Brief must be filed by noon of September 9, 1969. 
Appellee's Brief must be flled by noon of September 16, 1969. 



FOURTH DIVISIOX 

TWEKTY - SIXTH, TWENTY -NINTH AND THIRTIETH DISTRICTS ap- 
peals will be called on Tuesday, October 21 and succeeding days. 

In  order for an appeal to be heard a t  this Call, the Record on ,%ppeal must 
be docketed by 10 A.M. Tuesday, September 23, 1969. 

Appellant's Brief must be filed by noon of September 30, 1969. 
Appellee's Brief must be filed by noon of October 7, 1969. 

TWESTY-FOURTH. TWENTY-FIFTH, TWENTY-SEVENTH AND TWEKTY- 
EIGHTH DISTRICTS appeals 17i:l be called on Tuesday, October 28, 
and succeeding days. 

In  order for an appeal to be heard a t  this Call, the Record on Appeal must 
be docketed by 10 AN. Tuesday, September 30, 1969. 

Appellant's Brief must be filed by noon of October 7, 1969. 

Appellee's Brief must be filed by noon of October 14, 1969. 

FIRST DIVISION 

FIRST, SECOND, THIRD AND SEVENTH DISTRICTS appeals mill be 
called Tuesday, November 18, and succeeding days. 

I n  order for a n  appeal to be heard a t  this Call, the Record on Appeal must 
be docketed by 10 -4.11. Tuesday, October 21, 1969. 

Appellant's Brief must be filed by noon of October 28, 1969. 

Appellee's Brief must be filed by noon of November 4, 1969. 

FOURTH, FIFTH, SIXTH ASD EIGHTH DISTRICTS appeals will be called 
Tuesday, November 2.5, and succeeding days. 

I n  order for a n  appeal to be heard at this Call, the Record on Appeal must 
be docketed by 10 A M ,  Tuesday, October 28, 1969. 

I Appellant's Brief must be filed by noon of November 4, 1969. 

1 Appellee's Brief must be filed by noon of Xovember 11, 1969. 

O~~inious will be filed on the following dates, Fall Session, 1969. 

27 Angust 17 September 22 October 19 Sorember 17 December 

1 The following fees are payable in advance. 

Upon docketing the appeal .................................................................... $10.00 
Motion to docket and dismiss Under Rule 17 .................................... 14.00 
Petition for certiorari ............................................................................ 10.00 
In  pauper appeal (in civil cases only) ........................................ 2.00 
Mimeographing ($1.30 per page, Records and Briefs! ...................... 1.30 

Tho above as to advance fees does not apply in criminal cases. 
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C A S E S  

ARGUED A N D  DETERMINED IN THE 

COURT OF APPEALS 

SPRING SESSION, 

L l N A  

1969 

CITY OF RALEIGH v. NORFOLK SOUTHERN RBILWAY COMPANY 
No. 68SC90 

(Filed 26 February 1969) 

1. Declaratory Judgment Acts § 1- justiciable controversy 
A bona fide justiciable controversy which may be determined under the 

Declaratory Judgment Act, G.S. Chap. 1, -4rt. 26, is presented where, pur- 
suant to a written agreement between the parties, a new railroad overpass 
was constructed by defendant railway company, plaintiff municipality has 
reimbursed the railway for its costs thereby incurred, and the parties have 
suhmitted to the court for determination the question of which of them must 
ultimately bear the expense. 

2. Constitutional Law § 11- exercise of police power - validity 
The validity of an exercise of the police power depends upon whether 

under all the existing circumstances it  is reasonably calculated to accomplish 
a purpose falling within the legitimate scope of the power without burdening 
unduly the person or corporation agected. 

3. Constitutional Law § 11- exercise of police power - reasonable- 
ness 

The reasonableness of a n  exercise of the police power is to be determined 
by the court, and is based on human judgment, natural justice, and common 
sense in view of all the facts and circumstances. 

4. Constitutional Lam 9 11- police power - tes t  of rcasonableness 
- changed conditions 

While the standard of reasonableness by which exercise of the police power 
is testcd does not change, changed conditions may bring the subject matter 
in question within the operation of approved testing principles of reason- 
ableness or remove it  therefrom. 



I N  THE COURT OF APPEALS 

CITY OF RALEIGH v. R. R. Co. 

5. Constitutional Law § 11- police power -test of reasonableness 
- changed conditions 

The effects of the exercise of the police power in particular situations may 
vary as  social, economic and political conditions change, so that what was 
once a proper exercise of such power may later become arbitrary and un- 
reasonable as a regult of changed conditions and circumstances. 

6. Constitutional Law 5 15; Railmads 2; Municipal Dorporations 
g 35- rebuilding railroad bridge to accommodate widened city 
street - responsibility for cost 

An attempt by a municipality to ilnnose upon defendant railway company 
the entire cost of rebuilding a railroad bridge to accommodate the increased 
width of a city street passing below the bridge is held sm unreasonable ex- 
ercise of the police power where the nerd to rebuild the bridge resultcd en- 
tirely from the municipality's street widening project to facilitate a greatly 
increased flow of traffic caused by factors unrelated to the existence or loca- 
tion of defendant's railroad tracks or the operation of trains thereon, eco- 
nomic conditions have changed favorably to the financial position of thc 
municipality and unfavorably to that of defendant railroad, and rccon- 
struction of the bridge will result in no benefit to defendant but solely to 
the benefit of its competitors. 

7. Municipal Corporations 35; Railroads 3-- responsibility for 
cost of rebuilding railroad bridge - widened city street - evidence 

In a declaratory judgment action to determine whether plaintiff mu- 
nicipality may require defendant railroad to pay the entire cost of rebuild- 
ing its bridge to accornmodate the increased width of the city street passing 
belom7 the bridgc. the trial court did not err in excluding expert testimony 
offered by the municipality which would have tended to show that the former 
width of the street was unsafe for the volume of traffic using it, such evi- 
dence tending to show the wisdom of widening the street but not that it  
would be reasonable for the municipality to require the railroad to pay 
the cost of a new bridge necessitatrd by the widening. 

APPEAL by plaintiff from Canaday, J., November 1967 Non-Jury 
Civil Session of WAKE Superior Court. 

This is an action for a declaratory judgment to determine whether 
plaintiff municipality or defendant railway company should bear the 
costs of constructing a new bridge to replace the original bridge 
carrying defendant's tracks over Peace Street in the City of Raleigh. 
The parties waived jury trial and submitted the case to the trial 
court on stipulations of fact and evidence presented a t  the hearing. 
The court entered judgment making findings of fact substantially as  
follows : 

On 18 January 1907 plaintiff City duly adopted an ordinance 
granting defendant railway's predecessor in interest the right, privi- 
lege and franchise to construct, maintain, and operate a railroad 
through said City and to that end to construct and maintain tracks 
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upon and across certain named streets, including Peace Street, within 
said City. The ordinance provided that the railroad should cross 
Peace Street upon a bridge having steel girders which would pro- 
vide an opening 30 feet wide for roadway purposes and six feet on 
each side for sidewalk purposes (providing a total lateral clearance 
of 42 feet under the bridge for street roadway and sidewalks) and 
having a vertical clearance of 10% feet from the street surface to 
the bottom of the girder. At the time the bridge was constructed the 
right of way of Peace Street was about 60 feet wide a t  the location 
of the bridge, and said right of way remains the same width a t  the 
present time. Defendant's predecessor built the railroad bridge across 
Peace Street in conformity with the provisions of the franchise and 
thereafter maintained its main line tracks over the bridge. Pursuant 
to the terms of the franchise the abutments of the bridge were con- 
structed on the street right of way. 

On 2 March 1959 the City Council of plaintiff City approved a 
"thoroughfare plan" for the City of Raleigh designating certain 
streets of the City, including Peace Strcet, to be widened for the ac- 
commodation of the increasing volume of vehicular traffic within the 
City. The proposed widening of Peace Street required the recon- 
struction of the railway bridge, and in 1962 the City and the de- 
fendant railway jointly prepared plans for a new bridge. It developed 
that the defendant railway could do the reconstruction according to 
the agreed plans for an estimated cost of approximately $47,000.00 
and that i t  would cost considerably more for the work to be done by 
someone else. After the plans had been prepared and cost estimates 
made, the City attorney first lcarned that the abutmcnts of the de- 
fendant's then existing bridge were in the Peace Street right of way. 
He then proposed that the City adopt an ordinance requiring the 
railway to remove the abutments from the street right of way under 
penalty of $100.00 per day for failure to commcnce and to complete 
such work within specified periods of time. The defendant railway 
appeared before the City Council in opposition to the proposed ordi- 
nance. After cxtended consideration, thc parties entered into an agree- 
ment dated 8 January 1963 by which they agreed that the defendant 
railway would forthwith undertake the reconstruction of the bridge 
in conformity with the plans and specifications which had been agreed 
upon, that upon completion of the work the City would pay the rail- 
way the cost of such reconstruction, and that the determination as 
to which of the parties should ultimately bear such cost should be 
submitted to the court in a suit for declaratory judgment. Pursuant 
to this agreement the plaintiff City has brought this action for 



4 IN T H E  COURT OF APPEALS [4 

CITY OF RALEIGH 8. R. R. Co. 

I 
declaratory judgment to determine whether i t  or the defendant rail- 
way must bear the cost of constructing the new bridge. 

The agreement recited that the plans and specifications for the 
new bridge provide for piers for support of the reconstructed bridge 
on the north and south sides of Peace Street to be located so as  to 
allow a lateral clearance of 51 feet, to set back 18 inches from the 
face of the curbs, and to be four feet in thickness. The agreement, 
further recited that the City approved these plans on condition the 
railway provide from its own property and dedicate to public use 
area sufficient to provide for pedestrian walkways five feet wide on 
the north side of the north pier and on the south side of the south 
pier. The railway bridge over Peace Street has now been recon- 
structed in accordance with the plans and specifications prepared by 
the parties and approved by the City. In accordance therewith the 
new piers for the support of the reconstructed bridge have been 
placed within the street right of way of Peace Street, as is specifically 
provided for in the approved plans and specifications. 

The trial judge made additional findings of fact, principally re- 
lating to changed conditions which had occurred in the years after 
the granting of the 1907 franchise to defendant's predecessor in in- 
terest. These findings include the following: In 1907 and for a num- 
ber of years thereafter traffic on the public streets consisted mainly 
of horse-drawn vehicles, which were comparatively few in number, 
and only to a very negligible extent of automotive vehicles. At the 
time of the construction of the defendant's first bridge over Peace 
Street the lateral clearance of 42 feet between the abutments of the 
bridge was adequate to meet the public demand for the use of Peace 
Street a t  the location of the bridge. In 1910 the population of Raleigh 
was 19,218, whereas in 1960 the population was 93,931. The number 
of motor vehicles licensed by the City of Raleigh, in 1947 (the 
earliest date for which figures are available) was 8,763. In 1962 the 
number of such vehicles was 36,913. The official daily count of motor 
vehicles using Peace Street within the vicinity of defendant's bridge 
was 12,600 in 1950, decreased to 10,203 in 1954 (due in large mea- 
sure to construction of Downtown Boulevard which tended to de- 
crease the traffic on Peace Street in the vicinity of the bridge) and 
increased to 14,700 in 1961. Motor vehicles registered in North Car- 
olina increased from 1,681 in 1909 to 2,056,888 in 1962. Automobile 
registration in Wake County increased from 15,292 in 1927 to 65,945 
in 1961. Truck registration in Wake County increased from 2,190 in 
1927 to 23,476 in 1961. 

The defendant railway is no longer in the business of transporta- 
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tion of passengers, and over the years motor vehicles have handled a 
greatly increasing volume of the transportation of property which 
was formerly or would otherwise be handled by railroads. In 1907 
no  ad valorem taxes on motor vehicles were collected by the City of 
Raleigh, whereas in 1961 and 1962 the City collected substantial 
sums in such taxes. As its portion of gasoline taxes imposed by the 
State of North Carolina and allotted to i t  under the provisions of 
the Powell Act (Chapter 260, Session Laws of 1951; G.S. 136-41.2 
eC seq.) the City of Raleigh received the sums of $277,403.00 in 1960, 
$313,540.00 in 1961, and $362,069.00 in 1962. For the fiscal year end- 
ing 30 June 1963, the City had a surplus of over $213,000.00 of un- 
spent funds received under the Powell Act. Changes in the economic 
conditions of the City and of the defendant from 1907 to 1962, as 
set forth in the foregoing findings of fact, are favorable to the finan- 
cial condition of the plaintiff City and unfavorable to the financial 
condition of the defendant railway. Under the present highly com- 
petitive transportation conditions and systems, i t  is no longer pos- 
sible for the defendant to include in its rates and charges the costs 
of rebuilding the bridge, as i t  might have done in former years under 
former conditions and circumstances. 

There has never been a grade crossing a t  Peace Street, and Peace 
Street a t  the location of the defendant railway's overpass is not now 
on either the State or Federal systems of highways. The reconstruc- 
tion of the defendant's bridge is a part of the City's program of ex- 
tensive street irnprovcments to handle a larger flow of motor vehicular 
traffic principally to and from other areas of the City. Peace Street 
is one of the principal and most convenient streets for the passage 
of automobile and truck traffic from downtown Raleigh to the north- 
western section of the City, which is and has been for a number of 
years one of the most rapidly developing sections of the City. Neither 
the general location of the railroad tracks of the defendant nor their 
use for train operations is a reasonably related factor in producing 
heavy motor vehicular traffic on Peace Street in the vicinity of the 
bridge. Peace Street, prior to the recent reconstruction of the rail- 
way overpass, was adequate to handle all street and vehicular traffic 
originating in and around the immediate vicinity of the bridge. The 
only reason for the enlargement of the railway bridge over Peace 
Street is to provide an underpass for Peace Street wide enough to 
accommodate the greatly increased motor vehicle traffic to and from 
other parts of the City due to the growth of the City, and the same 
is not caused by any need for change on the part of the railway. 
The reconstructed bridge benefits only the motor vehicular travel- 
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ing public, including the chief competitors of the defendant, to wit, 
the owners and users of automobiles, trucks, and buses. 

Pursuant to the foregoing findings of fact, the trial judge con- 
cluded as a matter of law: That  to require the defendant to bear the 
expense of constructing the new bridge would amount to the taking 
of defendant's property without just compensation and without due 
process of law; that if the provisions of the Charter of the City of 
Raleigh involved in this action should be construed to require de- 
fendant to bear the expense of constructing the new bridge, then said 
provisions are arbitrary, unreasonable and unconstitutional and vio- 
late the Fourteenth Amendment to the United States Constitution 
and Article I, Section 17, of the North Carolina Constitution, in that 
they would deprive defendant of its property without due process 
and contrary to the law of the land; that the plaintiff has waived 
and is estopped from asserting any power to require defendant to 
remove any part of its bridge that lies within the right of way of 
Peace Street; that the imposition upon defendant of the entire cost 
of reconstructing the bridge is not fair or reasonable; that the present 
action constitutes an attempted condemnation and unlawful seizure 
by the plaintiff of the property rights and property of the defendant; 
that the plaintiff has no authority or right so to condemn the de- 
fendant's property rights in the manner here attempted; that the 
present action is not a condemnation action, and even if the City 
had any right to condemn the property rights of the defendant, it 
could not do so in this action; that this action is insufficient for any 
such purpose and is therefore improper; and that in so seeking to 
condemn the property rights and franchise of the defendant in this 
action, plaintiff is seeking to deprive defendant of its property with- 
out due process of law in violation of the provisions of the Federal 
and State Constitutions. 

Pursuant to these findings of fact and conclusions of law, judg- 
ment was entered that the plaintiff bear the entire costs of construct- 
ing the new bridge over Peace Street and recover nothing of the de- 
fendant by this action. From this judgment, plaintiff appeals. 

Paul F. Smith, by Donald L. Smith, for plaintifl appellant. 

R. N. Ximms, Jr., for defendant appellee. 

Joyner d? Hozuison, by W. T. Joyner, Jr., for Southern Railway 
Company, amicu,s curia. 

Maupin, Taylor d? Ellis, bg Thomas F. Ellis, for Seaboard Coast 
Line Railroad Company, amicus curice. 
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PARKER, J. 

[I-31 Decision of the questions presented by this appeal is con- 
trolled by thc principles announced in Winston-Salem v. R. R., 248 
N.C. 637, 105 S.E. 2d 37. In that case the North Carolina Supreme 
Court held that a city ordinance of Winston-Salem requiring a rail- 
road to bcar the entire cost of reconstructing an overpass to accom- 
modate the widening of the street below was unconstitutional as an 
unreasonable exercise of the police power, under the circumstances 
of that case. In that case the City had sought mandams to enforce 
t.hc challenged ordinance. In the prcsent case, in very similar fac- 
tual circumstances, the City seeks a declaratory judgment to ascer- 
tain its power to impose the entire costs upon the railroad. Pursuant 
to a written agreement between the parties the new overpass has 
been constructed by the defcndant railway company, the City has 
reimbursed the railway its costs thereby incurred, and the parties 
have submitted to the Court for determination the question of which 
of them must ultimately bear the expcnse. A bona fide justiciable 
controversy being presented, the Declaratory Judgment Act, G.S., 
Chap. 1, Art. 26, offers an appropriate procedure for resolving the 
conflict. In dcciding the extent of the plaintiff City's power in the 
case before us we are guided by the same standards and principles 
as was the Court in the TVinston-Salem case, i.e., whether under all 
existing circumstances the City's exercise of the police power is rea- 
sonably calculated to accomplish a purpose falling within the legiti- 
mate scope of the powcr without burdening unduly the pcrson or 
corporation affected. 16 Am. Jur. 2d, Constitutional Law, S 277, p. 
537. Reasonableness in this context is a matter to be determined by 
the Court, Durham v. R. R., 185 N.C. 240, 117 S.E. 17, and is said 
to be based on human judgment, natural justice, and common sense 
in view of all the facts and circumstances; Bonnett v. Vallier, 136 
Wis. 193, 116 N.W. 885; 16 Am. Jur. 2d, Constitutional Law, $ 278, 
p. 539. 

14-61 As noted in TVinston-Salern v. R.  R., supra, the standard of 
reasonableness by which excrcise of the police power is tested does 
not change, but changed conditions as they evolve may bring the 
subjcct matter in question within the operation of approved testing 
principles of rcasonableness or removc i t  therefrom. The effects of 
exercise of thc police power in particular situations may vary as 
social, cconomic and political conditions change; thcrefore, what 
was once a proper exercise of such power may later become arbitrary 
and unrcasonable as a result of changed conditions and circum- 
stances. In Winston-Salem v. R. R., supra, the Court found that con- 
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ditions which in earlier ycars might have brought the attempted 
exercise of the police power by the City within the testing standard 
of reasonableness, and which had supported earlier Court deci,' qions 
so holding, had so changed that exercise of the power had become no 
longer reasonable and therefore no longer compatible with constitu- 
tional requirements of due process. Under the special facts and all 
the surrounding circumstances of the present case, we reach the same 
conclusion and for essentially the same reasons emphasized by the 
Supreme Court in T47inston-Salon v. R. R., supra. 

I n  Winston-Salem v. R.  R., supra, the Court pointed out that  
most of the earlier cases which had upheld impoeition of financial 
burdens upon railroads in making crossing improvements had relied 
upon considerations of public safety and public convenicnce - the 
protection of the traveling public from the dangers of grade cross- 
ing accidents and the inconveniences causcd by traffic interruptions 
a t  heavily traveled cros~ings- with greater emphasis being placed 
on the factor of public safety. In  the present case as in Winston- 
Salem v. R. R., supra, "the element of public safety usually involved 
in railroad crossing cases is entirely missing; and the need for pro- 
moting the public convenience derives from the necessity for re- 
lieving traffic congestion, principally in other areas of the City, not 
caused in any manner by the location of the railroad tracks." There 
is not now, and never has been, any crossing a t  grade a t  the point 
where Peace Street intersects defendant's tracks. 

[6] From the time defendant's tracks were first constructed into 
the City of Raleigh continuously until the present time, they have 
been carried over Peace Street on a bridge. The original bridge did 
not deteriorate or become in any manner in itself unsafe to the public 
passing under it. Rather, the need to rebuild the bridge resulted en- 
tirely from the City's street widening project, which in turn was 
made necessary to accommodate a greatly increased flow of vehicular 
traffic which was caused by factors totally unrelat,ed to the existence 
or location of defendant's railroad tracks or the operation of trains 
thereon. Furthermore, the facts stipulated by the parties and the 
evidence submitted by the defendant fully support the trial court's 
finding of fact that  economic conditions have evolved favorably to 
the financial position of the City and unfavorably to that  of the de- 
fendant, and that  the construction of the new bridge will result in 
no bcnefit to the defendant but solely to  the benefit of its principal 
competitors. Under these circumstances, we agree with the trial 
court's conclusion t,hat to  require defendant to bear the cost of con- 
structing the new bridge would be so arbitrary and unreasonable as  
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t o  fail to meet the test for a valid constitutional exercise of the City's 
police power. 

871 At the trial plaintiff attempted to introduce evidence in the 
form of opinion testimony by expert witnesses which would have 
tended to show that the width of Peace Street, before i t  was widened, 
was unsafe for the volume of traffic using the street a t  tha t  time. 
Plaintiff assigns as error the court's action in excluding this prof- 
fered testimony. This evidence, however, would not have tended to 
show that the bridge under existing conditions was itself a safety 
hazard, but would have shown only tha t  the width of the street m7as 
unsafe, thereby justifying the City's decision to widen it. It is true 
t h a t  the excluded evidence would further have tended to show that  
if Peace Street had been widened and a new bridge had not been 
constructed, a traffic bottleneck would possibly have arisen a t  the 
bridge, thereby causing a safety hazard to arise. As in Winston- 
Salem v. R. R., supra, however, this situation would have resulted 
entirely from the City's attempt to relieve traffic congestion by 
widening Peace Street and would not have been caused by the ex- 
istence or location of defendant's tracks. I n  referring to the same 
situation in Winston-Salem v. R. R., the Court said, 248 N.C. 637, 
650, 105 S.E. 2d 37, 46: 

"True, the City's evidence discloses tha t  the present under- 
pass is not wide enough to accommodate the full width of the 
proposed new street which is to intersect and cross the present 
street under the trestle a t  an obIique angle so as to make the 
proposed X crossing under the trestle. Therefore, unless the 
opening under the present trestle is widened, the new street will 
have to be reduced in width a t  the approaches to the present 
abutments. This would create on the new street a bottleneck a t  
the approaches to the underpass and make for a hazardous sit- 
uation for motorists approaching the underpass on the new 
street. B u t  this situation of possible danger would be entirely 
of the City's making in its attempt to eliminate traffic conges- 
tion, originating principally in other areas of the City, by es- 
tablishing a north-south intercity thoroughfare to  accommodate 
traffic to be diverted and rerouted into i t  from outlying areas. 
Thus, in the case a t  hand the need for rebuilding the trestle is 
to  promote the public convenience by providing a new street, 
and the need for opening the new street is to provide a necessary 
link in the proposed intercity thoroughfare, designed to relieve 
traffic congejtion brought about by reason of the increase in 
motor vehicular traffic, and not by any conditions a t  or along 
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the railroad right of way tending to interrupt or impede the free 
movement of traffic a t  the crossing. Hence the need for the new 
trestle is not brought about by the location of the railway road- 
bed or by the operation of trains thereon." 

[7] In  the present case the railroad is not contesting, and we are  
not concerned with, the right of the City to widen its streets. We are  
concerned here only with whether the City may require the railroad 
to pay the entire cost of rebuilding its bridge to accommodate the 
increased width of the City street passing below. The testimony 
which the City offered, and which the court excluded, tended to show 
the wisdom on the part  of the City authorities in deciding to widen 
Peace Street; it did not tend to show tha t  i t  would be reasonable for 
the City to  require the defendant railway to pay the cost of a new 
bridge made necessary by such widening. There was no prejudicial 
error in excluding such evidence. 

Appellant's brief seeks to distinguish the facts which existed in 
Winston-Salem v .  R. R., supra, from the facts here, by pointing out 
that  in that case the need for widening the trestlle arose from the 
opening of a new street, whereas in the present case the need arises 
from the widening of an existing street. We do not consider this 
difference to be a controlling basis for distinguishing the two cases. 
In  both cases the necessity for widening the roadbed under the rail- 
road bridge arose from the need of a growing City to provide wider 
arteries for carrying greatly increased vehicular traffic from one part 
of the City to another. Whether the City chose to meet this need 
by widening an existing traffic artery or creating an entirely new 
one, is immaterial insofar as bearing upon the only question before 
us for decision, which is the reasonableness of imposing the result- 
ing cost of widening the bridge upon the defendant railway company. 
For  the reasons which were set forth in the decision of the Supreme 
Court in Winston-Salem v. R .  R., supra, which we deem to be con- 
trolling in the present case, the decision of the trial court is 

Affirmed. 

MALLARD, C.J., and BROCK, J., concur. 
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I (Filed 26 February 1969) 

1. Constitutional Law 8 11- exercise of police power - test of va- 
lidity 

When the exercise of the police power is challenged on constitutional 
grounds, the validity of the police regulation primarily depends on whether 
under all the surrounding circumstances and particular facts of the case 
the regulation is reasonably calculated to accomplish a purpose falling 
within the police power without burdening unduly the person or corpora- 
tion affected. 

2. Constitutional Law § 11- police power - changed conditions 
In determining the validity of a n  exercise of the police power, changed 

conditions as they arise may bring the subject matter in question within 
the approved testing principle of reasonableness or may remove it  there- 
from. 

3. Constitutional Law 5 13; Municipal Corporations § 35; Railroads 
§ 2-- grade crossing improvements - allocation of costs 

A State or its subdivisions, in the exercise of the police power, may 
validly allocate a portion, or under some circumstances even all, of the 
costs of grade crossing improvements to the railroads provided the alloca- 
tion of costs is fair and reasonable under all existing circumstances. 

4. Constitutional Law § 13; Municipal Corporations 8 35; Railroads 
9 2-- ordinance requiring railroad to construct grade crossing 
warning device - allocation of costs 

Municipal ord'nance requiring a railway to install automatic warning 
signals a t  two grade crossings of its traclrs by city streets and allocating 
the costs of the signals between the municipality and the railway i s  held 
a constitutional exercise of the police power for the promotion of the gen- 
eral welfare and public safety, the hazard to the public a t  the grade cross- 
ings arising solely because of the railway's traclrs and the operation of its 
trains thereon, the railway benefiting from the signals in the form of a 
reduction of its potential tort liability, and the allocation of costs being 
reasonable under existing facts and circumstances. 

5. Railroads § 2; Highways and Cartways § 1- grade crossings - 
authority of Highway Commission - G.S. 136-20 

G.S. 136-20. which gives the State Highway Commission jurisdiction to 
require installation of safety devices a t  railroad crossings and provides a 
formula for allocating the costs of such devices, by its express terms ap- 
plies only to railroad crossings of a road or street forming a link in or a 
part of the State highway system. 

6. Highways and Cartways § 4; Municipal Corporations 8 3& parts 
of State highway system - city streets 

In  a declaratory judgment action to determine the validity of a mu- 
nicipal ordinance requiring a railway to install automatic warning signals 
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a t  two grade crossings and allocating the costs of the signals between the 
municipality and the railway, findings by the court that the city streets 
a t  the grade crossings are not part of or a link in the State highway 
system are held supported by testimony that no State highway funds were 
used in construction or maintenance of such streets and that the State 
Highway Commission has never attempted to exert control over such 
streets, notwithstanding there was evidence that the streets provided the 
shortest or most practical route for motorists to travel between parts of 
the State highwar system, the State Highway Commission being the sole 
authoritg to determine which roads and streets shall become a part of o r  
link in the State highway system. G.S. 13854, G.S. 136-58, G.S. 136-59, 
G.S. 136-66.2 (b)  . 

7. lMunicipal Corporations 5s 33, 35; Railroads 5 2-- grade cross- 
ings - State  highway system - city streets - G.S.136-20 

G.S. 136-20 does not adopt a statewide policy with respect to the alloca- 
tion of costs of safety devices a t  railroad crossings which is binding upon 
municipalities in administering city streets which are not parts of or links 
in the State highway system. 

APPEAL by plaintiff from Olive, J., 15 April 1968 Civil Session of 
FORSYTH Superior Court. 

Plaintiff railway company instituted this action for a declaratory 
judgment to determine the validity and enjoin enforcement of two 
ordinances adopted by the defendant City. The ordinances require 
the railway to install automatic warning signals a t  two points where 
city streets cross its tracks a t  grade level, one a t  27th Street and 
the other a t  Bethesda Road in Winston-Salem. Both ordinances al- 
locate payment for such signals as follows: The defendant City will 
pay one-half of the cost of installation up to a maximum of $5,000.00; 
the plaintiff railway is required to pay the balance of the installa- 
tion cost and all of the costs of maintenance. Plaintiff prayed for 
judgment declaring the ordinances void under the Federal and State 
Constitutions as a taking of plaintiff's property without due process 
and adjudging that the section of the Charter of the City of Win- 
ston-Salem (Section 54, Chap. 232, Private Laws of 1927) under 
which the ordinances were enacted is unconstitutional and void as 
applied to the facts of this case. In  addition plaintiff prayed for 
judgment declaring the ordinances void and in violation of the laws 
of North Carolina as an attempt to legislate in a field which has been 
preempted by State legislation. The parties waived jury trial and 
submitted the case to the court upon stipulations of fact and evi- 
dence presented a t  the hearing. The court entered judgment making 
findings of fact which, insofar as material to the questions raised on 
this appeal, are substantially as follows: 

Plaintiff's railroad tracks, which are an integral part of its inter- 
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state railway system, are crossed a t  27th Street and Bethesda Road 
by dedicated streets of defendant City of Winston-Salem. The cross- 
ing a t  27th Street has existed a t  all times since 1925. Five accidents 
have occurred a t  this crossing during the period from 4 November 
1952 through 12 January 1967, resulting in two fatalities, two per- 
sons being injured, property damage to motor vehicles totaling $1,- 
800.00, and damages to plaintiff's railroad engines in an unknown 
amount. A traffic count was conducted a t  this crossing for a 24-hour 
period commencing Thursday, 2 November 1967, which showed that  
1,150 vehicles crossed plaintiff's tracks a t  this crossing. Another 24- 
hour traffic count conducted a t  this crossing on 21 July 1966 showed 
885 vehicles crossing eastbound and 89 westbound. During this last 
mentioned traffic count, three southbound and five northbound trains 
or engines crossed 27th Street on plaintiff's tracks, with total block- 
age time of the crossing of two minutes and 57 seconds. Normal 
train traffic on plaintiff's tracks a t  27th Street consists of two trains 
and six yard engines each 24 hours. 

Plaintiff's tracks a t  Bethesda Road have been in existence for 
some 70 years and the crossing in the general vicinity of Bethesda 
Road has existed a t  all times a t  least since 1925. During the period 
from 23 December 1954 to 17 August 1966, five accidents have oc- 
curred a t  this crossing resulting in two fatalities, two persons being 
injured, property damage to motor vehicles totaling $4,100.00, and 
total damage to railroad engines and equipment of $2,125.00. A 
traffic count a t  this crossing conducted during a 24-hour period com- 
mencing Thursday, 2 November 1967, showed that 3,103 vehicles 
crossed plaintiff's tracks a t  Bethesda Road. Normal train or engine 
traffic on plaintiff's tracks a t  the Bethesda Road crossing consists of 
six trains and engines per 24-hour period. 

The cost of installing a standard railroad crossing flashing light 
signal is approximately $13,250.00 for each installation, with an- 
nual maintenance cost for each installation of approximately $750.00. 
I n  1967 the defendant City received $521,522.31 under the pro- 
visions of the Powell Act (G.S. 136-41.2 e t  seq.) while in the year 
1925 such Act had not been enacted. In  1925 total motor vehicle 
registration in Forsyth County was 18,695 and in North Carolina 
was 341,126; in 1966 the comparable figures were 99,993 for Forsyth 
County and 2,587,117 for North Carolina. I n  1963 the City collected 
$279,884.56 ad valorem taxes on automobiles and trucks. 

Both the 27th Street and the Bethesda Road crossings of the 
plaintiff's tracks constitute hazardous crossings and a danger to 
persons and property. Neither 27th Street nor Bethesda Road as they 
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cross the plaintiff's tracks is a part of or a link in the State main- 
tained system of streets and roads, nor have any North Carolina 
State Highway funds ever been used in the construction or mainten- 
ance of the streets as they cross the plaintiff's tracks. The North 
Carolina State Highway Department has never exerted or attempted 
to exert any control or supervision over either of the streets as they 
cross the plaintiff's tracks. 

On these findings of fact the trial judge then concluded as a 
matter of law that each of the ordinances "are reasonable and neces- 
sary exercises of the power and authority of the Board of Aldermen 
of the City of Winston-Salem for t.he protection of the general wel- 
fare and public safety of the citizens of Winston-Salem and said 
ordinances are valid and subsisting ordinances of the City of Win- 
ston-Salem." 

From judgment declaring both ordinances valid and directing 
plaintiff railway to comply with their terms, the plaintiff appealed. 

Joyner, Moore & Howison, b y  W.  T.  Joyner, Jr., and Deal, 
Hutchins Rc Minor, by John M ,  Minor and William K. Davis, for 
plaintiff appellant. 

Hudson, Petree, Stockton, Stockton dl. Robinson, by Norwood 
Robinson and Thomas E. Capps, for defendant appellee. 

[I] Appellant railway attacks the allocation of the cost of erect- 
ing and maintaining the required signal devices a t  the two grade 
crossings of its tracks by City streets made by the two ordinances 
here in question as an arbitrary and unreasonable exercise of its 
police powers by the defendant City under all existing conditions 
and circumstances, thereby violating the Fourteenth Amendment of 
the United States Constitution and Article I, Section 17, of the 
North Carolina Constitution. The standard by which a valid exer- 
cise of the police power is to be tested has been stated by the North 
Carolina Supreme Court in Winston-Salem V .  R .  R., 248 N.C. 637, 
642, 105 S.E. 2d 37, 41, as follows: 

"Therefore, when the exercise of the police power is chal- 
lenged on constitutional grounds, the validity of the police reg- 
ulation primarily depends on whether under all the surrounding 
circumstances and particular facts of the case the regulation is 
reasonable; that is, whether it  is reasonably calculated to ac- 
complish a purpose falling within the legitimate scope of the 
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police power, without burdening unduly the person or corpora- 
tion affected." 

[2] The Court in that case further pointcd out that changed con- 
ditions as they arise may bring the subject matter in question within 
the opcration of the approved testing principle of reasonablcness or 
may rcniovc it  therefrom. Therefore, in dctermining the validity of 
the cost allocation made by the two ordinances here in question, we 
must determine whether such allocation was reasonable under all 
existing conditions and surrounding circumstances of this case. 

The North Carolina Supreme Court in Winston-Salem v. R. R., 
supra, held that an attempted exercisc of its police powers by the 
City of Winston-Salem to require the railroad company in that case 
to bear the entire expense of constructing a new trestle to replace an 
existing trestle carrying its tracks over an existing strcet, which new 
trestle was made necessary by the widcning incidcnt to construction 
by the City of a new street which intersected with the existing street 
underneath the trestle, was unreasonable under the facts and circum- 
stances of that  case. On somewhat similar facts, this Court has also 
held in the case of Raleigh v. R. R., 4 N.C. App. 1, 165 S.E. 2d 
751, tha t  an attempt by the City of Ralcigh to impose the entire cost 
of a new bridge carrying the railroad's tracks over a city street 
made necessary by reason of the widening of such street by the city 
in order to facilitate the flow of traffic to and from other areas in the 
City, was an unreasonable exercise of the police power. The facts 
and circunxstances of the case presently before us, however, are 
clearly distinguishable from the special facts and circumstances 
with which the North Carolina Supreme Court was concerned in 
Winston-Salem v. R. R., supra, and with thc facts and circumstances 
with which this Court was concerned in Raleigh v. R. R., supra. 
Neither of those cases involved exercise of the police power to elim- 
inate or minimize any danger to the traveling public such as exists 
in a grade crossing of 3, city street by railroad tracks. In  each of those 
cases the new construction was not rcquired to eliminate or minimize 
any element of danger arising from the existence or location of the 
railroad tracks or the opcration of trains thereon. On the contrary 
the new construction in each of those cases was required solely to 
accommodate a wider underpass for the city strcet made necessary 
to accommodate an increasing flow of vehicular traffic which was in 
no way related to the existence or location of the railroad tracks. 
The new construction in no way bcnefited the railroads, but benefited 
many of their principal competitors. Under such circumstances, and 
in view of the changed economic conditions as they bore upon the 
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financial condition of the City on the one hand and the railroad on 
the other, it was held that the attempted imposition of the entire 
cost of the new construction on the railroad would be so unreason- 
able and arbit,rary as to fail to meet the accepted testing standard 
for a constitutional exercise of the police power. 

[4] In  the case with which we are presently conccmed, however, 
the grade crossings involved clearly constitute hazards to the trav- 
eling public. This danger arises solely and dircctly by reason of the 
existence of appellant's tracks and the operation of its trains thereon. 
Appellant railroad will receive direct benefits from the installation 
of the required signal devices in the form of a reduction in its po- 
tential tort liability. The facts and circumstances of this case, there- 
fore, are more nearly conqarable to those which existed in the earlier 
cases cited by the Supreme Court in Winston-Salem v. R. R., supra, 
particularly such cases as Durham v. R. R., 185 N.C. 240, 177 S.E. 
17; and R.  R. v. Goldsboro, 155 N.C. 356, 71 S.E. 514. In discussing 
these and other cases which had upheld as reasonable, and therefore 
as constitutional exercises of the police power, imposition of costs 
upon the railroad of eliminating dangers a t  crossings, the North 
Carolina Supreme Court in Winston-Salem v. R. R., supra, said 
(248 N.C. 637, 649) the following: 

('The basic pattern of the foregoing decisions relied on by 
the City is that where impelling considerations of safety or con- 
venience of the traveling public require alterations or improve- 
ments a t  a grade crossing, or that the grade crossing be elimi- 
nated entirely by carrying the tracks over a public way or the 
public way over the tracks by bridge, the duty of making the 
required alterations or improvements, or of providing the neces- 
sary bridge, ordinarily devolves upon the railroad company. 
The basis of this rule is the superior nature of the public's right 
to the safe and unimpeded use of streets and highways. Erie R. 
R. v. Board of Utility Commissioners, supra (254 U.S. 394, 65 
L. ed. 322). The thread of decision seems to be that if the opera- 
tion of the railroad, either a t  grade level or upon a particular 
type of elevated overhead support for its tracks, interferes ma- 
terially with the public safety or with the public convenience in 
the exercise of the superior right of the public to use the public 
way, then the railroad company, being regarded in law as the 
agency causing the dangers or inconveniences, is charged with a 
legal duty to remedy the situation and may be required to make 
alterations and changes of its crossing facilities. R. R. v. 
Minneapolis, 115 Minn. 460, 133 N.W. 169, Ann. Cas. 1912D, 
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1029; Erie R. R. v. Board of Utility Commissioners, supra. How- 
ever, the legal duty imposed by law on railroad companies and 
enforced by exercise of the police power in most of these cross- 
ing cases relates to the elimination of dangers and inconveniences 
to the traveling public which may be said to be of the com- 
pany's own making in the sense that the railroad is located so 
as to interfere with the superior right of the traveling public to 
the use of the public way. And, where the police power is in- 
voked to require a railroad company to pay for a crossing im- 
provement in furtherance of public safety, the exercise of the 
power usually relates to measures designed to eliminate specific 
dangers a t  the crossing, to prevent or minimize crossing acci- 
dents. Similarly, where the police power is invoked to promote 
the public convenience, the-exercise of the power usually re- 
lates to measures providing for the removal of conditions which 
unduly interrupt and impede the free movement of traffic a t  the 
crossing." 

[3] The Supreme Court of the United States has consistently held 
that a State or its subdivisions, in the exercise of the police power 
to promote public safety and convenience, may validly allocate a 
portion, or under some circumstances even all, of the costs of grade 
crossing improvements to the railroads; Atchison, Topeka & S. F. R. 
Co. v. Public Util. Com., 346 U.S. 346, 98 L. ed. 51, 74 S. Ct. 92; 
En'e R. R. v. Board of Public Utility Comrs., 254 U.S. 394, 65 L. 
ed. 322, 41 S. Ct.  169; subject to the limitation that  such allocation 
of costs must be fair and reasonable under all existing circumstances; 
Nashville, C. & St. Lt. R. Co. v. Walters, 294 U.S. 405, 79 L. ed. 949, 
55 S. Ct. 486. See Annotations, 79 L. ed. 966 and 98 L. ed. 62. Re- 
cent decisions of courts of some of our sister states are in accord. 
Southern Pacific Co. v. Corporation Commission, 83 Ariz. 333, 321 
P. 2d 224; Underwood v. R. R. Co., 105 Ga. App. 340, 124 S.E. 2d 
758; City of Shively v. R. R. Co., 349 S.W. 2d 682 (Xy.), (appeal 
dismissed by U.S. Supreme Court for want of a substantial federal 
question, 369 US .  120, 7 L. ed. 2d 611, 52 S. Ct. 653) ; Sayreville v. 
R. R. Co., 44 N.J. Super. 172, 129 A. 2d 895. 

[4] In the light of the foregoing well established principles and 
giving consideration to all of the existing cond.itions and circum- 
stances as disclosed by the record in this case, we agree with the 
conclusion of the trial court that the allocation of costs provided by 
the ordinances here in question is reasonable and that  such ordi- 
nances are valid exercises of the police power on the part of the de- 
fendant City for the promotion of the general welfare and public 
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safety of its citizens. In  arriving a t  this conclusion we have given 
particular consideration to the facts relating to changed economic 
and other conditions, growth in the number of motor vehicles, in- 
creases in the tax income derived by the defendant City from Powell 
Act funds and ad valorem taxes on motor vehicles, the relative use 
of the crossings here involved as between the plaintiff railroad and 
the automobile traveling public, and the other circumstances stressed 
by appellant in its brief. Giving full weight to these factors, but con- 
sidering them together with the fact that  the public dangers here in- 
volved are directly related to the existence of appellant's tracks and 
operation of its trains, and the further fact that minimizing the clear 
danger to persons and property a t  these grade level crossings benefits 
the railway as well as the public, we cannot agree with appellant's 
contention that the cost allocation provided by the ordinances is 
arbitrary or unreasonable. It follows that such ordinances are not 
subject to attack on constitutional grounds. Similarly, the section 
of the Charter of the City of Winston-Salem, Chap. 232, Section 54, 
Private Laws of 1927, under which the ordinances were enacted, is 
not unconstitutional as i t  applies to the facts of this case. 

[S] Apart from constitutional considerations, appellant contends 
that the ordinances are invalid as being contrary to G.S. 136-20. 
That statute provides that: 

"Whenever any road or street forming a link in or a part of 
the State highway system . . . shall cross or intersect any 
railroad a t  the same level or grade, or by an underpass or over- 
pass, and in the opinion of the chairman of the State Highway 
Commission such crossing is dangerous to the traveling public, 
or unreasonably interferes with or impedes traffic on said State 
highway . . ." (emphasis added), 

the Commission may require the railroad to appear a t  a show cause 
hearing. If after hearing the Commission shall determine that  said 
crossing is 

". . . dangerous to public safety and its elimination or safe- 
guarding is necessary for the proper protection of the traffic on 
said State highway, the Commission shall thereupon order the 
construction of an adequate underpass or overpass a t  said cross- 
ing or i t  may- in its discretion order said railroad company to 
install and maintain gates, alarm signals or other approved 
safety devices if and when in the opinion of said Commission 
upon the hearing as aforesaid the public safety and convenience 
will be secured thereby. And said order shall specify that the 
cost of construction of such underpass or overpass or the in- 
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stallation of such safety device shall be allocated between the 
railroad company and the Commission in the same ratio as the 
net benefits received by such railroad company from the project 
bear to the net benefits accruing to the public using the high- 
way, and in no case shall the net benefit to any railroad com- 
pany or companies be deemed to be more than ten per cent 
(10%) of the total benefits resulting from the project. The High- 
way Commission shall be responsible for determining the pro- 
portion of the benefits derived by the railroad company from 
the project, and shall fix standards for the determining of said 
benefits which shall be consistent with the standards adopted 
for similar purposes by the United States Bureau of Public 
Roads under the Federal-Aid-Highway .4ct of 1944." (Emphasis 
added.) 

15, 61 This statute by its express terms applies to railroad cross- 
ings of "any road or street forming a link i n  or n part of the State 
highway system." (Emphasis added.) Appellant assigns as error the 
trial court's finding in the present case that neither 27th Street nor 
Bethesda Road a t  the points where they are crossed by appellant's 
tracks are a part of or a link in the State highway system. Appel- 
lant contends these findings were contrary to law and against the 
greater weight of the evidence. We do not agree. At  the hearing of 
this case the local Division Engineer for the State Highway Com- 
mission testified that no State highway funds had ever been used in 
construction or maintenance of either of the city streets a t  the lo- 
cation of the railroad crossings here involved and that  the State 
Highway Commission had never exerted or attempted to exert any 
control or supervision of either of said streets a t  such locations. This 
evidence clearly supported the court's findings. Even conceding there 
was evidence that  one or both of these streets may have lsrovided 
the shortest or most practical route for nlotorists to travel between 
parts of the State highway system, the State Highway Commission 
itself has the sole authority to declare what roads and streets shall 
be absorbed as parts of or links in the State highway system. G.S. 
136-54, G.S. 136-58, G.S. 136-59. I n  the case of city streets, G.S. 
136-66.2(b) provides that ('. . . the governing body of the mu- 
nicipality and the State Highway Commission shall reach an agree- 
ment as to which of the existing and proposed streets and highways 
included in the plan will be a part of the State highway system and 
which streets will be a part of the municipal street system." Under 
these statutes i t  is for the State Highway Commission rather than 
for the courts to determine which particular roads and streets shaII 
become a part or link in the State highway system. 
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171 Appellant contends that even if the city street a t  the railroad 
crossings here involved are not considered to be parts or links in 
the State highway system, nevertheless defendant City was bound 
by the State policy implicit in G.S. 136-20. Appellant contends that 
when a municipal ordinance conflicts with State policy the conflict 
must be resolved in favor of the State policy, citing Upchurch v. 
Funeral Home, 263 N.C. 560, 140 S.E. 2d 17; Davis v. Charlotte, 
242 N.C. 670, 89 S.E. 2d 406; Con: v. Brown, 218 N.C. 350, 11 S.E. 
2d 152; State v .  Sasseen, 206 N.C. 644, 175 S.E. 142; State v .  Stall- 
ings, 189 N.C. 104, 126 S.E. 187. These cases, however, are clearly 
distinguishable from the present case in that here the language of 
the statute involved, G.S. 136-20, expressly and clearly limits its 
applications to railroad crossings of roads or streets which are parts 
of the State highway system. The hearing provided for is to be 
before the State Highway Commission and determination of the 
cost allocation as directed in the statute is to be made by the Com- 
mission. The explicit language chosen by the Legislature clearly 
negatives any intention that the statute should be construed as the 
adoption of a statewide policy binding upon municipalities in ad- 
ministering their city streets which were not parts or links in the 
State highway system. Had the Legislature intended the statute to 
be binding upon municipalities in all cases where railroads crossed 
its city streets, surely the Legislature would have employed language 
which expressed, rather than language which would negative, that 
intent. 

The judgment of the superior court is 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

PATRICIA JOHXSON v. MARTHA HUGHES PETREE, DONALD GRAY 
PETREE A n n  ALEXANDER JOHNSON 

No. 6919SC96 

(Filed 26 February 1969) 

1. Appeal a n d  Er ror  i j  6- orders appealable - motion t o  s t r ike 
Although an appeal from an order striking allegations contained in the 

pleadings is generally not proper, an immediate appeal is available from 
an order granting a motion to strike which has the effect of sustaining a 
demurrer. Rule of Practice in the Court of Appeals No. 4(b) .  
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2. Appeal and E r r o r  § fb matters reviewable - appeal f rom motion 
to s t r ike 

Where appellants were entitled to immediate appeal from portions of 
trial court's order striking essential parts of their further answer which 
had the effect of sustaining a demurrer, the appeal also brought up for 
reriew other portions of the further answer. 

3. Pleadings Ij 42-- striking of pleadings - irrelevant matter  
Irrelerant o r  redundant matter inserted in a pleading is subject to a 

motion to strike. G.S. 1-163. 

4. Pleadings Ij 41- s tr iking of pleadings - definiteness of motion 
Where motion to strike paragraph of defendants' further answer is not 

directed to any specific allegation claimed to be redundant or irrelevant, 
the paragraph should not be stricken in its entirety if i t  contains any 
proper allegations relevant to the controversy. 

5. Pleadings Ij 42; Automobiles § 43- pleadings i n  accident case - 
insulating negligence - motion to strike 

The fact that the factual allegations supporting defendants' pleas of 
insulating negligence and sudden emergency might have been more con- 
cisely stated is not suacient cause for a motion to strike. 

6. Automobiles § 21- sudden emergency doctrine 
A party cannot inrolie the sudden emergency doctrine in exculpation of 

his own negligent conduct. 

7. Torts § 4; Automobiles § 43- Uniforn~ Contribution Among Joint  
Tort-Feasors Act 

In  an action, arising out of a three-car collision, against the drivers of 
two automobiles for injuries sustained by plaintiff who was a passenger 
in a third automobile, cross claim by one defendant against the other de- 
fendant for contribution pursuant to G.S. 1B-S(a) is not barred on the 
ground that plaintiff's present action is but a continuation of plaintiff's 
first action which mas begun prior to January 1, 1968, the effective date 
of G.S. Ch. lB ,  since plaintiff's voluntary nonsuit taken in the first action 
effectively terminated the original action and the present action was he- 
gun after January 1, 1968. G.S. Ch. lB ,  G.S. 1-25. 

8. Torts § 4- Uniform Contribution Among Tort-Feasors Act - ef- 
fective da te  

The Uniform Contribution Among Tort-Pea~ors Act, G.S. Ch. lB,  does 
not apply to litigation pending on 1 January 1968. Session Laws of 1967, 
Ch. 847. 

9. Judgments § 36; Torts § 6- judgment i n  prior action a s  res  
judicata on  r ight  t o  contribution 

In an action, arising out of a threecar collision, against the drivers of 
two automobiles for injuries sustained by plaintiff who was a passenger 
in a third automobile, judgment obtained in another action by one defend- 
ant against the other defendant for damages incurred in the same accident 
is not res judicata on the first defendant's right to contribution in the 



22 IN T H E  COURT OF APPEALS 

present case, where plaintiff passenger was not injured in the original 
collision between the two defendants but was injured in the subsequent 
collision which immediately followed. 

APPEAL from Crissman, J., 23 September 1968 Civil Session, Su- 
perior Court of RANDOLPH. 

This is an action by the plaintiff to recover damages for per- 
sonal injuries sustained in a three-car accident on 25 December 1965. 

Plaintiff alleges the following facts: 

On the date of this accident the plaintiff was riding in a car 
driven by her husband. They were traveling in a southerly direc- 
tion on Flint Hill Road in Randolph County. The defendant, Alex- 
ander Johnson, was traveling just ahead of the automobile in which 
the plaintiff was riding and in the same direction. The defendant, 
Martha Hughes Petree, was driving north on Flint Hill Road a t  the 
same time. The car in which the plaintiff was riding stopped just 
behind Alexander Johnson so that he could make a left turn. As 
Alexander Johnson was making a left turn, the car driven by Martha 
Hughes Petree came over a hill and struck his vehicle in the side. 
The Petree automobile bounced off the vehicle driven by Alexander 
Johnson and struck the vehicle in which the plaintiff was riding. 

Plaintiff alleges that the defendant Johnson was negligent in not 
keeping a proper lookout; in not keeping his vehicle under control; 
in failing to give the Petree automobile one-half of the traveled por- 
tion of the highway; in not ascertaining that his intended move 
could be made in safety; and in failing to give a signal of his inten- 
tions to turn. 

It is alleged that  Martha Hughes Petree was negligent in fail- 
ing to keep a proper lookout; in not keeping her vehicle under con- 
trol; in failing to reduce her speed when approaching a hill crest; 
in failing to reduce her speed to avoid colliding with the defendant' 
Johnson; and that she operated her car a t  a speed greater than was 
reasonable and prudent under the existing circumstances. Donald 
Gray Petree, husband of Martha Hughes Petree, was made a de- 
fendant as owner of the Petree car. 

The Petrees answered the plaintiff's allegations denying any acts 
of negligence. As a "further answer", they alleged that Alexander 
Johnson turned in front of the Petree automobile when i t  was so 
close that a collision could not be avoided; that Martha Hughes 
Petree applied her brakes but was unable to avoid hitting the ve- 
hicle driven by Alexander Johnson. I n  the alternative i t  was alleged 
that  if Martha Hughes Petree should be found to have been negli- 
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gent, the negligence of Alexander Johnson was a new, independent, 
and wrongful act, and was the proximate cause of any injuries sus- 
tained by the plaintiff. This intervening and insulating negligence 
was pleaded as a bar to the plaintiff's recovery against the Petrees. 

The Petrees also alleged in their "further answer" that a sud- 
den emergency was created when Alexander Johnson pulled in front 
of the Petree automobile; that this sudden emergency was not con- 
tributed to by Martha Hughes Petree; and that she reacted as a rea- 
sonable and prudent person would do in such an emergency. 

I n  a second "further answer" the Petrees filed a cross claim for 
contribution against the defendant Alexander Johnson. 

I n  a third "further answer" the Petrees pleaded a judgment ob- 
tained by them a t  the 25 March 1968 Civil Session of Superior 
Court of Guilford County, against Alexander Johnson as being an 
adjudication of their right to contribution from Johnson. That  judg- 
ment was affirmed by this Court in Petree v. Johnson, 2 N.C. App. 
336, 163 S.E. 2d 87. 

Upon the filing of answer by the Petrees, the defendant Alex- 
ander Johnson filed a demurrer to the cross claim against him; and 
the plaintiff filed a motion to strike all of the essential parts of the 
first "further answer", the entire cross claim against Alexander John- 
son, and all of the allegations concerning the previous judgment. At 
the hearing on these motions the defendant Johnson withdrew his 
demurrer and adopted the plaintiff's motion to strike. Crissman, J., 
heard the matter, and on 12 October 1968 sustained the motion to 
strike in its entirety. Defendants Petree appeal from this order. 

Ottu!ay Burton and Silas B .  Casey for plaintif appellee. 

Sapp and Sapp by  Arnzistead W .  Sapp, Jr., for Alexarider John- 
son, defendant appellee. 

Smith,  Moore, Smith, Schell and Hunter by  Stephen Millilcin and 
Larry B .  Sitton for Martha Hughes Petree and Donald Gray Petree, 
defendant appellants. 

MORRIS, J. 

61-41 Under our rules an appeal from an order striking allega- 
tions contained in the pleadings is generally cot proper. If a party 
believes that  such an order is prejudicial to him, he may petition 
this Court for a writ of certiorari within thirty days from the date 
of the entry of the order. Rule 4 (b ) ,  Rules of Practice in the Court 
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of Appeals of North Carolina. "However when an order is entered 
allowing a motion to strike in its entirety a further answer or de- 
fense, or an order is entered allowing a motion to strike an entire 
cause of action set up in a pleading, the order amounts to the grant- 
ing of a demurrer, and is immediately appealable." 1 Strong, N. C. 
Index 2d, Appeal and Error, 6 ;  Sharpe v. Pugh, 270 N.C. 598, 155 
S.E. 2d 108. Since defendants Petree are entitled to immediate ap- 
peal from those portions of the court's order which have the effect 
of sustaining a demurrer, appellants' first assignment of error, based 
on exception taken to the court's granting appellee's motion to strike 
in its entirety, paragraph 1 of defendants Petree's further answer 
is also before us. Sharpe v. Pugh, supra. The paragraph stricken is 
a narrative account of their version of the collision. By the further 
answer, the defendants Petree contend that  the accident resulted 
from the negligence of defendant Alexander Johnson. Following the 
paragraph stricken by the court are specific allegations of negligence 
on the part of defendant Johnson. Appellees contend that  this nar- 
rative statement has no substantial relation to the controversy, is 
massively redundant, and was properly stricken. Under G.S. 1-153, 
irrelevant or redundant matter inserted in a pleading is subject to a 
motion to strike. Appellees did not direct their motion to any specific 
allegation claimed by them to be redundant or irrelevant to the con- 
troversy. Therefore, if the paragraph contained any proper allega- 
tions, i t  should not have been stricken in its entirety. While it  may 
be conceded that  the allegations might have been stated more suc- 
cinctly, in our opinion the paragraph stricken does contain some 
proper allegations relevant to the controversy. This assignment of 
error is sustained. 

Assignments of error Nos. 2 and 3 are addressed to  the court's 
allowing a motion to strike the pleas of insulating negligence and 
sudden emergency. Aldridge v. Hasty, 240 N.C. 353, 82 S.E. 2d 331, 
involved facts very similar to the present case. In  that case defend- 
ant Burns turned his car directly in front of Hasty's car, the other 
defendant. Hasty's car struck Burns' car, bounced off, went across 
the road and struck the plaintiff who was standing beside the road. 
The question before the Court was whether Burns' negligence had 
intervened and insulated any prior negligence of Hasty so that 
Burns' negligence was the sole proximate cause of the plaintiff's in- 
juries. There was evidence that Hasty was speeding prior to the 
original collision. Because of this, the Court held that  Hasty's mo- 
tion for nonsuit, based on the theory of insulating negligence, was 
properly denied. However, the Court makes i t  clear that  this was a 
question for the jury and was to be considered in connection with 



N.C.App.1 SPRING SESSION 1969 25 

determining whose negligence was the proximate cause of the plain- 
tiff's injuries. 

151 In  the present case, plaintiff alleges certain specific acts of 
negligence by Martha Hughes Petree, among which is the allegation 
that  she was operating her car a t  a speed greater than was reason- 
able and prudent under the existing circumstances. In  the Petrees' 
answer these allegations are denied, and in their first "further an- 
swer" they allege facts which, if proven, would tend to show that 
they were not negligent and that plaintiff's injuries were caused 
solely by the negligence of defendant Johnson. It was error to strike 
the plea of insulating negligence from the Petrees' answer. Though 
the factual allegations may have been more concisely stated, this 
is not sufficient cause for striking them from the reply. Barron v. 
Cain, 216 N.C. 282, 4 S.E. 2d 618. 

[6] Counsel for appellees concede that the defense of sudden 
emergency is available to defendants Petree if properly pleaded. 
They contend, however, that as pleaded here, i t  is redundant and 
repetitious and further that defendants Petree may not avail them- 
selves of the plea of sudden emergency without admitting negli- 
gence. I n  support of this contention, appellees cite no authority. 
However, the rule is to the contrary. A party cannot invoke the 
sudden emergency doctrine in exculpation of his own negligent con- 
duct. Forga v. Vest, 260 N.C. 182, 132 S.E. 2d 357; Jones v. Horton, 
264 N.C. 549, 142 S.E. 2d 351; Boykin v. Bissette, 260 N.C. 295, 
132 S.E. 2d 616. Appellees did not direct their motion to strike to 
any specific allegations which in their opinion might be redundant 
or repetitious, and the paragraph should not have been stricken in 
its entirety, if any part of the paragraph was proper. Defendants 
Petree are entitled to plead the doctrine of sudden emergency. Ap- 
pellants' assignments of error Nos. 2 and 3 are sustained. 

[7] Also, we think the court erred in striking the cross claim 
made by the Petrees against the other defendant, Alexander John- 
son, for contribution. The plaintiff started an action to collect dam- 
mages for the injuries received in this same accident in September 
of 1966. That action was brought only against the Petrees. I n  their 
answer the Petrees had Alexander Johnson joined as an additional 
party defendant under the provisions of G.S. 1-240. On 18 July 1968, 
the plaintiff took a voluntary nonsuit in this action and, on the same 
date, started a new action. In  this action, plaintiff joined the Petrees 
and Alexander Johnson as joint and concurrcnt tort-feasors. The 
appellees argue that the present action is only a continuation of the 
action started in 1966; therefore, G.S. 1B-8 would have no applica- 
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tion. They argue that G.S. 1-240 controls, and under Greene v. 
Laboratories, IEC., 254 N.C. 680, 120 S.E. 2d 82, the cross claim 
against Alexander Johnson was improper because he was made an 
original party defendant. 

[8] G.S. 1B did not apply to litigation pending on 1 January 
1968. Chapter 847, Session Laws 1967. However, it is our view that 
the present action was not pending on 1 January 1968. Appellees 
rely on G.S. 1-25, which allows a new action within one year after 
a judgment of nonsuit for their argument that the present action 
and the action started in 1966 are the same; therefore, the present 
action was pending on 1 January 1968. 

Appellees do not beek the protection of G.S. 1-25 to allow a new 
action which would otherwise be barred by the applicable statute of 
limitations. The second action was brought within the time limited 
by the statute of limitations for the institution of the original action. 
They contend that the provisions of the statute are equally applic- 
able to the situation here and make the second action merely a con- 
tinuation of the first. They cite no authority for their position, nor 
do we find any decisions construing the statute to mean that a new 
action is a continuation of the first action for the purpose of de- 
termining whether a newly enacted statute is applicable to the new 
action. G.S. 1-25 provides: 

"If an action is commenced within the time prescribed therefor, 
and the plaintiff is nonsuited, or a judgment therein reversed on 
appeal, or is arrested, the plaintiff or, if he dies and the cause 
of action survives, his heir or representative may commence a 
new action within one year after such nonsuit, reversal, or ar- 
rest of judgment, if the costs in the original action have been 
paid by the plaintiff before the commencement of the new suit, 
unless the original suit was brought in forma pauperis." 

In Bourne v. R. R., 224 N.C. 444, 31 S.E. 2d 382, Barnhill, J. 
(later C.J.) wrote: "The words 'new action', 'new suit', and 'original 
suit' as used in this statute, G.S. 1-25, clearly import that  a judg- 
ment of nonsuit terminates the original action. They indicate s 
difference in the two actions t.hough the causes may be identical. 
Cooper v. Crisco, 201 N.C. 739, 161 S.E. 310. The distinction is ob- 
served in decisions referring to the causes of action in the respective 
suits, to a restatement of the same cause in the latter action, and to 
'another action', 'second action', the 'former action', and a 'subse- 
quent action'." 

We note also the statenlent of the court in Grimes v. Andrews, 



N.C.App.1 SPRING SESSION 1969 27 

170 N.C. 515, 87 S.E. 341, referring to the same statute: "The pro- 
visions as to bringing a new action within one year after a nonsuit 
or  dismissal, reversal, or other termination of the first suit, as pre- 
scribed in the statute, refers only to those cases where the statute of 
limitations is applicable, and would bar, but for this clause, which, 
if complied with, saves the cause of action." 

It is also to be noted that  in the original action Alexander John- 
son was not an original defendant, and plaintiff did not seek re- 
covery against him. In the second action, plaintiff made Alexander 
Johnson an original defendant, alleged negligence on his part, and 
prayed for recovery against him. 

We are of the opinion and so hold that  the cross claim of de- 
fendants Petree against Alexander Johnson was proper under G.S. 
1B-8(a) : "A joint tort-feasor who is a party to an action may file a 
cross claim for contribution or indemnity from any other joint tort- 
feasor who is a party." 

[9] We now come to the plea of res judicata raised by the Petrecs. 
I n  March of 1968 the Petrees obtained a judgment against Alexander 
Johnson for the injuries and property damage they received in this 
same accident. The defendants Petree now argue that this judgment 
should be used to establish their right to contribution if the jury 
should happen to find that they are liable to the present plaintiff and 
Alexander Johnson was not. The Petrees rely on Stansel v. Mclntyre, 
237 N.C. 148, 74 S.E. 2d 345 ; and Sisk v. Perkins, 264 N.C. 43, 140 
S.E. 2d 753, for their argument that  the judgment previously re- 
covered by them against Alexander Johnson constitutes an adjudi- 
cation of their right to contribution in this case. These cases pre- 
sent a fact situation in which there was a two-car collision and a 
passenger in one of the cars is suing the two drivers; or, the pas- 
senger sues one driver and the other driver is brought into the suit 
by way of a cross claim. In each case there had previously been an  
adjudication of the rights and liabilities of the two drivers to each 
other. The Court, in these cases, held that the previous judgment was 
res judicata on the issue of contribution. We note that in Stansel v.  
Mclntyre, supra, and Sisk v. Perkins, supra, there were only two 
cars involved, and there was but one collision. In  each case the 
plaintiff was a passenger in one of the two cars. Also, see Hill v. 
Edwards, 255 N.C. 615, 122 S.E. 2d 383; Jenkins v. Fowler, 247 N.C. 
111, 100 S.E. 2d 234; and Tarkington v. Printing Co., 230 N.C. 354, 
53 S.E. 2d 269. It is difficult to imagine a situation, under these facts, 
in which a determination of the negligence of the drivers to each 
other, would not determine their right to contribution in a suit 
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brought by a passenger in one of the cars. I n  these cases, the issue 
of contribution and the issue of negligence between the two drivers 
in the first suit, depended exactly on the same facts. "There is no 
doubt that a final judgment or decree necessarily affirming the ex- 
istence of any fact is conclusive upon the parties or their privies, 
wherever the existence of that fact is again in issue between them, 
not only zchen the subject is the same, but when the point comes in- 
cidentally in question in relation to a different matter, in the same 
or any other court." (Emphasis added.) Stansel v. McIntyre, supra. 

We hold that the present case is distinguishable from the Stansel 
case and the Sisk case because the Petrees' right to contribution does 
not depend on the same facts that were involved in the previous ac- 
tion in which the Petrees recovered from Alexander Johnson. In the 
present case the plaintiff was riding in a third car. She was not in- 
jured in the original collision between Martha Hughes Petree and 
Alexander Johnson; her injuries were received in a second collision. 
Alexander Johnson can be liable for contribution only if his negli- 
gence was a proximate cause of this plaintiff's injuries. That ques- 
tion has not been determined. Granted, that the two collisions were 
close in time, and that the situation was such that  Alexander John- 
son may have reasonably foreseen that his actions in pulling in 
front of the Petree automobile would cause it  to veer across the road 
and strike another car; however, that question is yet to be deter- 
mined and until i t  is determined the Petrees' right to contribution 
remains undecided. 

Reversed in part. 

Affirmed in part. 

CAMPBELL and BROCK, JJ. ,  concur. 

CYRUS N. HICKS v. JUANITA J. HICKS 

No. 6921SC14 

(Filed 26 February 1969) 

1. Divorce a n d  Alimony 5 5- defenses - recrimination 
The doctrine of recrimination bars a plaintiff's right to divorce if the 

defendant proves that plaintiff has himself been guilty of conduct which 
would entitle defendant to a divorce. 
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2. Divorce a n d  Alimony 8s 5, 14; Evidence 8 1% defenses- re- 
crimination - evidence of wife's adultery - competency of husband's 
testimony 

Where the wife sets up abandonment as a defense in the husband's ac- 
tion for divorce on the ground of two years' separation, the husband may 
testify as to the adultery of his wife in order to explain his separation 
from the wife and to establish his defense of recrimination to the wife's 
charge of abandonment, the husband's testimony being neither for nor against 
the wife on the issue of adultery and therefore not coming within the 
purview of G.S. 8-36 or G.S. 50-10. 

3. Divorce and Alimony § 14- circumstantia1 evidence of adultery 
Where circumstantial evidence is relied upon to establish adultery, there 

must be evidence of both inclination and opportunity on the part of the 
party charged. 

PARKER, J.. dissenting. 

APPEAL by plaintiff from Martin, S.J., a t  the 1 April 1968 Session 
of FORSYTH Superior Court. 

The plaintiff filed his complaint 10 August 1965 alleging that he 
and the defendant were married 9 April 1955, that  they separated 
8 January 1964 and had lived apart continuously since that  time. 
He  prayed for absolute divorce, custody of the children and posses- 
sion of the home. 

The defendant answered 39 August 1965 denying the allegations 
of the complaint and pleading, as a defense and cross-action, that 
the plaintiff mas guilty of mental cruelty toward the defendant. She 
prayed for temporary and permanent alimony, custody of and sup- 
port for the children and possession of the home. 

Plaintiff filed a reply 24 September 1965 pleading the adultery 
of the defendant in response to her allegations of cruelty, and with- 
drawing his prayer for absolute divorce on grounds of separation. 

On 31 July 1967, Anglin, J.; ordered that all the pleadings in the 
action be consolidated into an amended complaint, an amended an- 
swer and counterclaim and an amended reply. Pursuant to this order, 
plaintiff filed his amended complaint 2 August 1967 alleging two 
years' separation from 8 January 1964, except for visits to the chil- 
dren and caring for the property, and that the separation has been 
absolute and total, if not from 8 January 1964, then certainly from 
10 August 1965. As a second cause of action, plaintiff alleged the 
adultery of the defendant with one Walter Hale, Sr., on 8 January 
1964. 

The defendant filed her amended answer 4 August 1967 denying 
the allegations of the complaint and alleging as a cross-action aban- 
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donment of the defendant by the plaintiff and indignities to the per- 
son of the defendant by the plaintiff. 

Plaintiff replied to the cross-action on 1 September 1967 deny- 
ing the allegations of the cross-action and pleading recrimination 
against the defendant based on her constructive abandonment and 
adultery. 

At  the close of plaintiff's evidence, the court granted defendant's 
motion for nonsuit as to the cause of action for adultery. Issues were 
presented to the jury and the jury found the plaintiff guilty of 
abandonment and indignities. The court entered judgment granting 
defendant the possession and control of the home as alimony and 
ordering plaintiff to pay the costs of court and defendant's counsel 
fees. From this judgment, plaintiff appeals, assigning error. 

David P. Mast, Jr., for plaintiff appellant. 

Booe, Mitchell, Goodson & Shugart by Wayne C. Shugart fo7. 

defendant appellee. 

The first assignment of error presents the question whether the 
plaintiff may offer his own testimony as to the adultery of the de- 
fendant for the purpose of explaining his abandonment of the de- 
fendant and to establish his defense of recrimination to her cross- 
action based on abandonment. 

[I] The doctrine of recrimination is a rule which bars a plain- 
tiff's right to divorce if the defendant proves that  the plaintiff has 
himself been guilty of conduct which would entitle the defendant 
to a divorce. 1 Lee, N. C. Family Law, 8 88, p. 336. Sears v. Sears, 
253 N.C. 415, 117 S.E. 2d 7; 3 Strong, N. C. Index 2d, Divorce and 
Alimony, 5 5, p. 326. 

[2] I n  the case a t  hand, the defendant (plaintiff as to  the cross- 
action) put on evidence tending to show that the plaintiff had aban- 
doned her without cause, left her without adequate support and en- 
gaged in erratic, undependable conduct, both prior to and since the 
abandonment. Her evidence also tended to show that she was faith- 
ful, dutiful and without fault. After the defendant rested her case, 
the plaintiff took the stand and attempted to testify that he had 
caught the defendant engaged in an act of adultery in the home of 
the plaintiff on 8 January 1964, and that was why he left on that 
date and proceeded to live separate and apart from defendant. The 
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court excluded all the testimony of plaintiff relating to the alleged 
adultery. 

Plaintiff insists that the testimony was competent and that the 
trial judge committed prejudicial error in not allowing him to testify. 
Defendant contends that the testimony was inadmissible by reason 
of the following statutes: 

"8 8-56. Husband and wife as witnesses in civil action.-In 
any trial or inquiry in any suit, action or proceeding in any 
court, or before any person having, by law or consent of 
parties, authority to examine witnesses or hear evidence, the 
husband or wife of any party thereto, or of any person in whose 
behalf any such suit, action or proceeding is brought, prosecuted, 
opposed or defended, shall, except as herein stated, be compe- 
tent and compellable to give evidence, as any other witness on 
behalf of any party to such suit, action or proceeding. Nothing 
herein shall render any husband or wife competent or compel- 
lable to give evidence for or against the other in any action or 
proceeding in consequence of adultery, or in any action or pro- 
ceeding for divorce on account of adultery; or in any action or 
proceeding for or on account of criminal conversation, except 
that  in actions of criminal conversation brought by the hus- 
band in which the character of the wife is assailed she shall be 
a competent witness to testify in refutation of such charges: 
% * + 1 1  

"§ 50-10. Material facts found b y  jury; parties cannot testify 
to adultery; waiver of jury trial i n  certain actions.-The ma- 
terial facts in every complaint asking for a divorce shall he 
deemed to be denied by the defendant, whether the same shall 
be actually denied by pleading or not, and no judgment shall 
be given in favor of the plaintiff in any such complaint until 
such facts have been found by a jury, and on such trial neither 
the husband nor wife shall be a competent witness to prove the 
adultery of the other, nor shall the admissions of either party 
be received as evidence to prove such fact. * * "" 

No issue involving adultery was submitted to the jury. Issue No. 
5 was as follows: "Has the plaintiff, Cyrus hT. Hicks, unlawfully 
abandoned his wife, Juanita J .  Hicks, without adequate provocation 
on the part of the defendant, Juanita J. Hicks, as alleged in the 
cross action?" Issue No. 6 was as follows: "Did the plaintiff, Cyrus 
N. Hicks, offer such indignities to the person of the defendant,, 
Juanita J. Hicks, as to render her conditions intolerable and life 
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burdensome without adequate provocation on the part of the de- 
fendant, Juanita J. Hicks, as alleged in the cross action?" 

At the time the challenged testimony was offered, plaintiff's ac- 
tion for divorce on the grounds of adultery had been dismissed; 
therefore, i t  was not offered "in any action or proceeding for di- 
vorce on account of adultery" as forbidden by G.S. 8-56. For the 
same reason, the prohibition set forth in G.S. 50-10 was not applic- 
able because a divorce action grounded on adultery was not being 
tried a t  the time. Therefore, we must decide if the challenged testi- 
mony offended the following portion of G.S. 8-56: "Nothing herein 
shall render any husband or wife competent or compellable to give 
evidence for or against the other in any action or proceeding in con- 
sequence of adu1ter;y." (Emphasis added.) 

In  Broom v. Broom, 130 N.C. 562, 41 S.E. 673, the plaintiff hus- 
band brought suit against his wife for divorce on the grounds of 
adultery. Two witnesses introduced by plaintiff testified each for 
himself that  he had engaged in sexual intercourse with the defendant 
since her marriage. Defendant took the witness stand in her own be- 
half and testified that  the testimony given by the witnesses was un- 
true. From judgment for the defendant, plaintiff appealed, contend- 
ing that defendant was not competent to give the testimony afore- 
said. I n  an opinion by Clark, J. (later C.J.), the Supreme Court 
held : 

"The Code, sec. 588 [now G.S. 8-56], makes husband and wife 
competent and compellable witnesses in all cases, except that 
in three cases named, i.e., in criminal actions, in any action for 
divorce on account of adultery, or action for criminal conversa- 
tion, i t  is provided that the husband and wife shall not be com- 
petent or compellable 'to give evidence for or against the other.' " 

Plaintiff's testimony regarding defendant's adultery challenged 
in this action did not come within either of the three exceptions. 

In  Hooper v. Hooper, 165 N.C. 605, 81 S.E. 933, our Supreme 
Court held that the purpose of the exception set forth in the quoted 
statutes is to prevent collusion in divorce actions. I n  an opinion by 
Hoke, J., we find the following: "The legislation is based upon the 
gravest reasons of public policy and, as stated in the authorities 
cited, is designed, not only to prevent collusion where the same exists, 
but to remove the opportunity for it." Certainly, the testimony of 
plaintiff, offered and excluded in the instant case, did not violate the 
safeguards against collusion. 

I n  the case of Biggs v. Biggs, 253 N.C. 10, 116 S.E. 2d 178, Broom 
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and Hooper were strongly relied on. In Biggs, plaintiff husband 
brought an action for absolute divorce on the ground of adultery. In 
her answer, defendant denied the allegations of adultery and by 
amendment set up the defense of condonation, contending that the 
parties resumed their marital relations and cohabited with each 
other as husband and wife a t  Homestead, Florida, on Sunday night, 
18 October 1959. Issues of residence, marriage, adultery and condo- 
nation were submitted to and answered by the jury in favor of 
plaintiff. At trial defendant testified that  she spent the night in 
question with plaintiff in a motel in Florida and a t  the time of trial 
was pregnant as the result of intercourse with plaintiff on that oc- 
casion. Over defendant's objection, plaintiff, on redirect examination, 
was allowed to testify that although he saw defendant in Florida 
for a few minutes on the date in question, he did not spend the night 
with her and had no sexual relations with her. Defendant contended 
that  plaintiff was not competent to testify to nonaccess. I n  an opinion 
by Moore, J., we find the following: 

"'At common law husband and wife were absolutely incompe- 
tent to testify in an action to which either was a party.' Stans- 
bury: N. C. Evidence, s. 58, p. 99. G.S. 8-56 was designed to 
remove the common law disabilities, except in the instances 
therein set out. It disqualifies both spouses from testifying for 
or against the other in any action or proceeding in consequence 
of adultery or for divorce on account of adultery. The purpose 
of the exception is to prevent collusion in divorce actions. 
Hooper v. Hooper, 165 N.C. 605, 81 S.E. 933. But i t  does not 
prevent the party charged with adultery from denying the 
charge. Broom v. Broom, 130 N.C. 562, 41 S.E. 673. 

In  the Broom case two of plaintiff's witnesses said they had 
had intercourse with defendant wife since her marriage to the 
plaintiff. Defendant denied the testimony of these witnesses. 
Referring to the exceptions in G.S. 8-56, the Court said: 'If the 
intention had been to exclude the husband and wife absolutely 
as witnesses in such cases, . . . [sic] the proviso . . . would 
have been that  . . . the husband and wife were "not compe- 
tent or compellable as witnesses." ' The proviso merely disqual- 
ifies both spouses from testifying for or against the other. The 
Court held that  her testimony was not prohibited by the statute 
because 'she did not testify for the husband so as to enable him 
to obtain a collusive divorce, nor did she testify against him to 
prove anything against him. Her evidence was in defense of 
herself, and not "for or against" the other party, and the statute 
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disqualifies neither as a witness in his or her own behalf, except 
only when it  is for or against the other. . . . These words (for 
or against each other) mean something, and when given their 
natural significance simply prevent either party proving a g r o u ~ d  
of divorce against the other or for the other by his or her own 
testimony .' 
The situation in the instant case is somewhat analogous. Any 
contention that Mrs. Biggs was not competent 'in an action or 
proceeding for divorce on account of adultery,' to testify in her 
own behalf in support of her affirmative defense of condonation 
would be untenable. It is true that  i t  is testimony against the 
husband in the sense that i t  tends to oppose the ultimate pur- 
pose of the suit. But the same was true in the Broom case. The 
wife's denial of the acts of adultery was calculated to affect 
the ultimate outcome against the husband, but was not collu- 
sive. By the same reasoning the testimony of plaintiff Biggs in 
denial of the alleged condonative act of intercourse with his 
wife was purely defensive, related only to the issue of condo- 
nation, and was not collusive. He was not disqualified by the 
statute to defend himself against the charge of condonation." 

The testimony challenged in the case a t  bar was not offered for 
or against the defendant on an issue of adultery. It was not offered 
"in any action or proceeding in consequence of adultery" but was 
offered by the plaintiff in his defense against the charges of unlaw- 
ful abandonment and of offering indignities without provocation, 
and the cross-action under G.S. 50-16. Defendant's evidence tended 
to show abandonment by plaintiff on or about 8 January 1964, and 
plaintiff was entitled to testify to defendant's adultery to explain 
and justify his separating from defendant, and to show that he had 
adequate provocation for his subsequent conduct and attitude to- 
ward her. 

Defendant's counsel strongly contends that  the case before us 
is controlled by Becker v. Becker, 262 N.C. 685, 138 S.E. 2d 507. 
Although i t  is a narrow one; we think there is a distinction between 
the principles of law involved in the two cases. I n  Becker, the plain- 
tiff wife sued for divorce on grounds of two years' separation; de- 
fendant husband pled adultery of the wife in recrimination and in 
support of his plea attempted to testify as to the adulterous dispo- 
sition of the plaintiff. The court held that  the proffered evidence was 
inadmissible and cited G.S. 8-56 and G.S. 50-10 along with five de- 
cisions of our Supreme Court. The testimony challenged in Becker 
had but one purpose - to defeat the wife's action for divorce; there- 
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fore, i t  was against her. In the case before us; the primary purpose 
of the challenged testimony was in defense of the husband-from 
wife's charges of abandonment and indignities and her cross-action 
under G.S. 50-16. A review of the decisions cited in Becker reveals 
that two were cases by husbands for absolute divorce on grounds of 
adultery in which the court stated the collusion principle, and the 
other three were cases for criminal conversation in which admjs- 
sions of the accused spouses were ruled inadmissible. 

The assignment of error was well taken and we hold that the 
trial court erred in not admitting the challenged t'estimony. 

Plaintiff also assigns as error the granting of defendant's mo- 
tion for nonsuit of his cause of action for divorce on grounds of 
adultery. This assignment of error is without merit and is overruled. 

[3] Plaintiff offered no admissible direct evidence of the defend- 
ant's adultery. It is settled that, where circumstantial evidence is 
relied upon to establish adultery, there must be evidence of botch 
inclination and opportunity on the part of the party charged. 1 Lee, 
N. C. Family Law, 8 65, p. 262. No evidence was offered tending 
to show an inclination toward adultery on the part of the defend- 
ant. The evidence of opportunity, while sufficient to arouse conjec- 
ture, was insufficient to be submitted to the jury. Needless to say, 
the testimony of plaintiff discussed in the first assignment of error 
herein would not have been admissible in plaintiff's action for di- 
vorce on grounds of adultery. 

For the rea,sons stated, plaintiff is awarded a 

New trial. 

MALLARD, C.J., concurs; PARKER, J., dissents. 

PARKER, J., dissenting: 
Because i t  seems to me that this case is controlled by Becker v. 

Becker, 262 N.C. 685, 138 S.E. 2d 507, and that the trial court com- 
plied with that case in excluding the husband's testimony concern- 
ing adultery of the wife, I vote to affirm. 
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NANNIE PARSONS v. ALLEGHANY COUNTY BOARD OF EDUCATION 
No. 6923IC66 

(Filed 26 February 1969) 

1. Courts § 21; State  § 7- to r t  comniitted i n  another  s tate  - what  
law governs 

In an action brought in this State under the Tort Claims Act for a 
collision which occurred in Virginia, the substantive law of Virginia and 
the procedural law of North Carolina apply. 

2. State § 8-- school bus accident i n  Virginia - negligence of bu8 
driver 

In an action brought in this State under the Tort Claims Act for in- 
juries sustained in Virginia when defendant's school bus backed into 
plaintiff's automobile, findings of fact by the Industrial Commission sup- 
ported by competent evidence are held  suficient to show that defendant's 
school bus driver violated Virginia Code 8 46.1-216 by backing the school 
bus without first seeing that such movement could be made in safety and 
was therefore negligent under Virginia law in the operation of the school 
bus. 

3. State  9 8-- school bus accident; i n  Virginia - contributory negli- 
gence 

In an action under the Tort Claims Act for injuries sustained in Vir- 
ginia when defendant's school bus backed into plaintiff's automobile, find- 
ing by the Industrial Commission that plaintiff mas not contributorily 
negligent, which is in effect a finding that plaintiff met the requirement 
of Virginia law that she use reasonable care to avoid injury from defend- 
ant's negligence, is held  supported by evidence that plaintiff blew her 
horn when she ascertained the school bus driver was not going to stop 
but did not have time to back her automobile out of the path of the 
school bus. 

4. State  § 10-- review of Industrial Commission decision 
Appeal to  the Court of Appeals from a decision of the Industrial Com- 

mission is for errors of law only under the same terms and conditions 
as  govern appeals in ordinary civil actions, and the findings of fact cf 
the Commission are conclusive if there is any competent evidence to sup- 
port them. 

5. State  9 10- sufficiency of findings by Industrial Commission 
In  this action under the Tort Claims Act, the facts found by the In- 

dustrial Commission are held pertinent to the issues and ample to deter- 
mine the dispute and support the award, the Commission not being re- 
quired to make findings coextensive with the credible direct evidence. 

6. State § 7- coi~tr ibutory negligence - pleadings 
In  order to rely upon contributory negligence a s  a defense to an artlon 

under the Tort Claims Act, it must be pleaded in the answer, G.S. 148- 
297, G.S. 1-139, and failure of the Industrial Commission to make findiw 
of fact as to contributory negligence is not error where defendant did nut 
file an answer setting forth that defense. 
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7. State 5 lo- sufficiency of findings by Ii~dustrial Gommission 
In  this action under the Tort Claims Act, there is nothing in the record 

to indicate a desire on thc part of the Industrial Commission to arbi- 
trarily and capriciously deprive defendant of the successful chance to 
overturn its decision on appeal by intentionally excluding from its fi~kd- 
ings direct evidence which was believed. 

DEFENDANT appealed from award of Industrial Commission filed 
herein on 23 Septembcr 1968. 

This is a claim for damages under the Tort Claims Act, as p ~ o -  
vided in G.S. 143-291, e t  seq. 

Plaintiff filed a claim as required in the form of an affidavit with 
the North Carolina Industrial Commission on 26 April 1966 and 
amended it  on 3 May 1966. The defendant did not file an answer, 
demurrer or other pleading to the affidavit. 

Plaintiff asserted that  she lived in Virginia and on 30 March 
1966 received personal injuries and damages to her automobile as a 
result of the negligent operation of defendant's school bus by John 
Church, agent and employee of the defendant. 

After a hearing on 22 March 1968, the Deputy Commissioner of 
the Industrial Commission on 24 April 1968 made the following 
findings of fact: 

"1. That  John Church stopped the school bus he was driving 
to  let a student off on Highway #93 over the North Carolina 
line in Virginia and then proceeded to back said school bus into 
a Virginia Secondary Road #708, which he did every school day 
a t  this point. 

2. That as John Church backed the school bus a t  a speed of 
four to six miles per hour, he failed to keep a proper lookout 
as  he was backing, and hit the plaintiff's car that had stopped 
behind the bus; that said employee, John Church, failed to do 
that  which and did other than a reasonable person would have 
done under the same or similar circumstances. This constitutes 
negligence upon his part and such negligence was the proximate 
cause of the accident giving rise hereto and the damages sus- 
tained by the plaintiff. 

3. Plaintiff acted the same as a rcasonable prudent person 
would have done under the same or similar circumstances and 
there was no contributory negligence upon her part. 

4. Following the accident, the plaintiff contacted Dr. J. C. 
Moxley of Independence, Virginia, Dr. Thomas H. Kuhnert of 
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Bristol, Tennessee and Dr. Jonas Stankaitis of Cleveland, Ohio, 
when she visited with her daughter in Ohio; that the plaintiff 
was examined by Dr. David D. Anderson, Orthopedic Special- 
ist, a t  Bowman Gray Hospital in Winston-Salem, North Car- 
olina, and that the plaintiff's case was diagnosed as an acute 
cervical and lumbar strain. 

5. Plaintiff still complains that she has back pain and neck 
pain and is unable to carry on her normal work on her farm. 

6. As a result of t.he injury by accident giving rise hereto, the 
plaintiff sustained $473.07 damages to her automobile and she 
has incurred $531.90 in medical expenses and has suffered with 
pain and suffering. By reason of such things, plaintiff was dam- 
aged in the total amount of $4,500.00 as a result of the accident, 
giving rise hereto." 

Upon such finding, the hearing Commissioner made an award t.o 
the plaintiff of $4,500.00. The defendant appealed to the Full Com- 
mission asserting that the material findings of fact were ('contrary 
to fact and applicable law," and filed a motion, which was allowed, 
for the finding of evidentiary facts dealing with the actions of the 
plaintiff on the occasion complained of. The Full Commission therc- 
upon held : 

"The defendant's motion is in order and is allowed, and to that 
end Findings of Fact 1 and 2 in Mr. Dandelake's decision and 
order are expunged from the record and in lieu thereof the fol- 
lowing: 

'1. Highway #93 is a rural paved road that runs from Alle- 
ghany County, North Carolina, into Virginia. Just after cross- 
ing the North Carolina-Virginia linc (into Virginia) Secondary 
Road #708 intersects said Highway #93 to form a "T" intersec- 
tion; Highway #708 is a dirt road. 

'2. John Church's bus route requires him to drive the school 
bus on Highway #93 and proceed across into Virginia and then 
turn around by backing the school bus into Highway #708, the 
dirt road. On the day in question plaintiff saw the bus and 
brought her car to a stop on Highway #708, the dirt road, ap- 
proximately fifty-five feet from the intersection of Highway 
#93. The bus is approximately 30 to 35 feet long. As John Church 
backed the school bus a t  a speed of four to six miles per hour 
onto Highway #708, he failed to keep a proper lookout as he 
was backing and backed the bus into the front of plaintiff's 
car. The plaintiff blew her horn but despite this the school bus 
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struck her car. John Church, the defendant's agent, was negli- 
gent in that he did not keep a proper lookout and act as an 
ordinary prudent man would act under the same conditions. 
This negligence is imputed to the defendant and such negligence 
was the sole proximate cause of the accident.' 

In  all other respects the said decision and order of Deputy 
Commissioner C. A. Dandelake, filed April 24, 1968, is affirmed." 

From the findings and award of the Full Con~mission, the de- 
fendant assigns error and appeals. 

Arnold L. Young and J .  Colin Campbell for plaintiff appellee. 

Attorney General Robert Morgan b y  8ta.V Attorney R. AT. League, 
and R. F .  Crouse for defendant appellant. 

MALLARD, C. J. 

[I] This case grew out of a collision in the State of Virginia be- 
tween a school bus owned by the defendant and an automobile owned 
by the plaintiff. The substantive law of the State of Virginia is ap- 
plicable. The procedural laws of the State of North Carolina are 
applicable. Thus, whether under the substantive law of Virginia the 
evidence offered by plaintiff is sufficient to support the findings of 
fact is determinable in accordance with the laws of the State of 
North Carolina. Conrad v. Motor Express, 265 N.C. 427, 144 S.E. 
2d 269. 

I n  the case of Kirby v. Fzdbright, 262 N.C. 144, 136 S.E. 2d 652, 
Justice Bobbitt said: 

"The substantive rights and liabilities of the parties are to be 
determined in accordance with the laws of Virginia, the lez loci. 
Procedural matters are to be determined in accordance with 
the law of North Carolina, the lex fom'. N i x  v. English, 254 N.C. 
414, 419, 119 S.E. 2d 220, and cases cited; Knight v. Associated 
Transport, 255 N.C. 462, 464, 122 S.E. 2d 64; Frisbee v. Went, 
260 N.C. 269, 271, 132 S.E. 2d 609. G.S. 8-4 requires that we 
take judicial notice of the pertinent Virginia law. 

Whether, under the subst,antive law of Virginia, the evidence 
was sufficient to require its submission to the jury is determin- 
able in accordance with the procedural law of this jurisdiction." 

[2] There was ample evidence to support the findings of fact of 
the Industrial Commission. The findings of fact reveal a violation 
by the defendant's bus driver of that portion of the Virginia Code 
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§ 46.1-216 rcading as follows: "Every driver who intends to start, 
back, stop, turn or partly turn from a direct line shall first see that 
such movement can be made in safety . . ." A violation of this 
section constitutes negligence under the Virginia law. Unger v. 
Rackley, 205 Va. 520, 138 S.E. 2d 1. 

The dcfcndant's driver testified that he did not hear the plain- 
tiff sound her horn and that hc did not even see plaintiff's vehiclc 
until after he had backed his bus off of Highway #93 into Vir- 
ginia Secondary Road ff708. According to defendant's agent, (the 
bus driver), he violated the provision of this statute, in that he 
backed the school bus into Road ff708 and struck plaintiff's auto- 
mobile without even sccing i t  until after the collision. It is clear 
that he backed the school bus into Road #708 without first seeing 
that such movement could be made in safety and was therefore 
guilty of negligence in the operation of the school bus. The Su- 
preme Court of Virginia said in the case of Messick v. Barham, 194 
Va. 382, 73 S.E. 2d 530, that lL(i) t  is as much the duty of the driver 
of a car intending to back his car to give proper warning of his in- 
tention, and while backing to look where he is backing, as i t  is his 
duty to look to thc front while proceeding forward and to give 
timely warning of his approach. Backing is naturally more dan- 
gerous than driving forward, and, therefore, should require no less 
care than the latter. . . . 

. . . It is as  much the duty of the driver of a car to keep and 
maintain a proper lookout after his car starts to move as i t  is t,o 
look before i t  moves." 

131 Defendant contcnds that  the Industrial Commission commit- 
ted error in finding that plaintiff was not contributorily negligent 
and that  only defendant's negligence proximately caused plaintiff's 
injuries. This contention is without merit. The evidcnce tends to 
show that  plaintiff had stopped her car on a downhill grade about 55 
or 60 feet from the traffic island. That  the school bus was 30 or 35 
feet long. That  whcn the school bus driver kept coming on back, she 
blcw her horn, and the bus was coming too fast for her to  move be- 
fore i t  hit her. 

Defendant citcs many Virginia cases holding in substance that 
a plaintiff has the duty to use reasonable care to  avoid injury from 
a defendant's negligence if such action is reasonable. Defendant also 
cites the case of Penoso v. D. Pender Grocery Co., 177 Va. 245, 13 
S.E. 2d 310, which states that  "the duty to maintain a lookout in- 
volves not only the physical act of looking, but also a reasonably 
prudent reaction to whatever might be seen." We think this rule ap- 
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plied both to the plaintiff and the driver of defendant's bus. Under 
the circumstances disclosed by this evidence, the plaintiff, under the 
Virginia law, also had the right to rely on the presumption that the 
driver of the school bus would comply with the applicable provisions 
of the Virginia law in backing the vehicle. Luck v. Rice, 182 Va. 373, 
29 S.E. 2d 238; Unger v. Rackley, supra. Plaintiff testified in sub- 
stance that after she ascertained t'he driver of the school bus was 
not going to stop, she blew her horn but did not have time to back 
her vehicle out of the path of the school bus. The Industrial Com- 
mission, the fact-finding body, found that plaintiff was not contrib- 
utorily negligent and in so doing found, in effect, that she saw and 
then reacted to what she saw in a reasonably prudent manner. Whit- 
field v. Dunn, 202 Va. 472, 117 S.E. 2d 710. 

[4] The findings of fact of the Industrial Commission are sup- 
ported by competent evidence. It is provided in G.S. 143-293 that 
the appeal to the Court of Appeals from the decision of the Full 
Commission is for errors of law only under the same terms and con- 
ditions as govern appeals in ordinary civil actions, and the findings 
of fact of the Commission shall be conclusive if there is any com- 
petent evidence to support them. In fact, defendant in its brief says: 

"While a t  the trial level defendant disput,ed certain of the facts 
on which findings were based, it does not challenge the content 
of the existing findings on appeal since evidence exists to sup- 
port them." 

[5] Defendant contends that "the substantive aspects of this case 
may not be properly before the Court of Appeals because of the 
sketchy findings of fact made below." Defendant moved for addi- 
tional findings of fact and excepted to the failure to find them. This 
contention is without merit. The facts found are pertinent to the 
issues and are ample to determine the dispute and support the award. 
G.S. 97-84. Defendant has cited no authority and we have found 
none which requires the Industrial Commission to make findings co- 
extensive with the credible direct evidence as defendant contends. 
I n  the case of Guest v. Iron & Metal Co., 241 N.C. 448, 85 S.E. 2d 
596, the Court said: "The Commission is not required to make a 
finding as to each detail of the evidence or as to every inference or 
shade of meaning to be drawn therefrom." 

[6] It is noted in the record that there is no answer filed by the 
defendant alleging contributory negligence or any other defense. I t  
was admitted on oral argument that no answer was filed. The last 
paragraph of G.S. 143-297 reads as follows: 
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"The department, institution or agency of the State against 
whom the claim is asserted shall file answer, demurrer or other 
pleading to the affidavit within thirty (30) days after receipt 
of copy of same setting forth any defense i t  proposes to make 
in the hearing or trial, and no defense may  be asserted in  the 
hearing or trial unless it is alleged i n  such answer, except such 
defenses as are not required by the Code of Civil Procedure or 
other laws to be alleged." (emphsais added) 

G.S. 1-139 reads as follows: 

"In all actions to recover damages by reason of the negligence 
of the defendant, where contributory negligence is relied upon 
as a defense, i t  must be set up in the answer and proved on the 
trial." 

Applying these two statutes, we are of the opinion that since the 
defendant did not file an answer setting forth contributory negligence 
as a defense, its contention that the Industrial Commission did not 
make any additional findings of fact as to contributory negligence 
is without merit. 

Defendant in its brief also asserts: 

"It seems clear from the above that the failure to find the facts 
moved for was not because they were untrue or unbelieved but 
because of one of the following errors of law: 

(a)  the Industrial Commission arbitrarily and capriciously de- 
sired to deprive defendant of the euccessful chance to overturn 
its decision on appeal by intentionally excluding from its find- 
ings direct evidence which was believed; 
(b) the Industrial Commission did not feel that its written 
findings needed t,o be coextensive with the credible direct evi- 
dence in order to afford appellate review to defendants; (sic) 
(c) the Industrial Conlmission did not feel the evidence was 
relevant or conclusive; 
Defendant submits that ' ( a ) '  above is a violation of due process 
of law; ' (b ) '  above goes against the citations set out above un- 
der this question; ' ( c ) '  above is contrary to the case law cited 
under Question I in this brief." 

[7] We have carefully examined the entire record and are of the 
opinion and so hold that on this record there is nothing to indicate 
a desire on the part of the Industrial Commission to arbitrarily and 
capriciously deprive defendant of the successful chance to overturn 
its decision on appeal by intentionally excluding from its findings 
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direct evidence which was believed, and that there is no violation of 
due process as contended by defendant. 

We find nothing in this record or the citations in defendant's 
brief to indicate any feeling, negative or positive, on the part of the 
Industrial Commission with respect to making necessary findings 
in order to afford appellate review to defendant. Such contention, as 
is set out in section (b) above, is without merit. 

We also do not find anything in this record or the case law cited 
in defendant's brief to indicate that the Industrial Commission did 
not feel the evidence was relevant or conclusive. 

The award of the North Carolina Industrial Commission is 

Affirmed. 

BRITT and PARKER, JJ., concur. 

RUSSELL L. CLAYTON, BY 111s NEXT FRIEND, HENRY L. CARTER V. THE 
PRUDENTIAL INSURANCE COMPANY OF AMERICA 

No. 6919SC37 

(Filed 26 February 1969) 

1. Insurance § 37- action on  group life policy -nonsuit 
I n  plaintiff's action to recover death benefits under a policy of group life 

insurance issued by the defendant on plainti€& mother, plaintiff's evidence 
is sufficient to make out a prima facie case that he was the named bene- 
ficiary in the policy. 

2. Trial  § 17; Evidence 29- admission of evidence competent f o r  
restricted purpose - le t ter  

Where part but not all of a letter offered in evidence is competent, it 
is the duty of the objecting party to point out the incompetent parts 
thereof, and upon his failure to do so, the admission of the entire letter 
is without error. 

3. Evidence 53- expert testimony - handwriting 
A witness found by the court to be an expert in the field of handwrit- 

ing may give his opinion that the signatures on two exhibits were written 
by one and the same person. G.S. 8-40. 

4. Evidence 15, 29- irrelevant evidence - envelope bearing hand- 
wri t ing of insured 

In  a n  action to recover under a policy of group life insurance, an envelope 
addressed to the deceased's husband and bearing the purported signature 
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of deceased insured is held irrelevant and therefore incompetent on the 
issue of whether the insured signed a card designating her husband as the 
beneficiary of the policy. 

5. Insurance s 7- what law governs-group life insurance 
In  the absence of evidence whether policy of group life insurance was de- 

livered in this State, the statute, G.S. 58-211, relating to the standard pro- 
visions of a group life policy is inapplicable in plaintiff'saction to recover 
death benefits under such a policy. 

6. Trial § 33- instructions - application of law to the evidence 
Trial judge is required to relate and ar~ply the law to the variant fac- 

tual situations supported by the evidence and based upon allegations in 
the pleadings, and the giving of such instructions in the form of the con- 
tentions of the parties is not sufficient. G.S. 1-180. 

7. Trial 9s 33, 40- application of law to evidence - form and suffl- 
ciency of the issues 

Trial judge erred in failing to instruct the jury as  to the circumstance 
under which the issue in the case should be answered in the aflirmative 
and the circumstances under which it should be answered in the negative. 

APPEAL by plaintiff from Seay, J., June 1968 Session of Superior 
Court of CABARRUS County. 

This action was instituted by plaintiff to recover death benefits 
under a group insurance policy issued by the defendant on plaintiff's 
mother as an employee of Eastern Air Lines, Inc., (Eastern). 

This case has been heretofore appeded by the plaintiff to the 
Supreme Court from a judgment of nonsuit, and the opinion of the 
Supreme Court in that case is reported in Clayton v. Insurance Co., 
270 N.C. 758, 155 S.E. 2d 145, in which i t  is stated: 

"The plaintiff alleged that the only certificate of insurance is- 
sued by the defendant and delivered to Margie C. Jones prior 
to her death was certificate No. 15291 (which was based cn 
policy No. G-5918). In answer to this allegation 'The defcnd- 
ant expressly denies t.hat it issued a certificate to Margie C. 
Jones a t  any time,' and further said in the answer, 'It is admit- 
ted that the life of Margie C. Jones was fully insured on the 
25th day of November, 1963, under the provisions of a policy 
issued by the defendant Prudential Insurance Company to East- 
ern Air Lines, Inc., that said Margie C. Jones had fully com- 
plied with and duly performed all the terms, provisions and con- 
ditions in said policy to be performed by her.' Further saying 
'that Prudential has made payment in the amount of $12,500 
under the policy to the beneficiary of record Floyd Bradley 
Jones.' 
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Payment of the amount due under the policy and to the right 
person are matters of defense, and the burden of establishing 
them is upon the Insurance Company after the plaintiff has 
made out a prima facie case. 

'The burden of proof is on defendant to establish the facts in 
support of its defense that i t  had properly paid the amount 
due under the policy, or that i t  had been otherwise discharged 
or released from its liability thereunder.' 46 C.J.S., Insurance 
8 1316(8). 

If upon the trial Prudential can establish that i t  was justified 
in paying the estranged husband instead of the minor son of 
the deceased, i t  would, of course, absolve i t  from responsibility 
of the latter. However, the plaintiff is entitled to go to the jury." 

I n  this case the court submitted the case to the jury upon the fol- 
lowing issue : 

"Was the plaintiff, Russell L. Clayton, the beneficiary desig- 
nated a t  the time of the death of Margie C. Jones to receive 
the benefits of the group life insurance policy issued by Thc 
Prudential Insurance Company of America on the life of Margie 
C. Jones, as alleged in the Complaint?" 

The jury answered the issue "no" and from judgment entered on 
the verdict, the plaintiff appeals, assigning error. 

Hartsell, Hartscll ctc !Mills by K. Michael Koontz and William L. 
Mills, Jr., for plaintiff appellant. 

Kennedy, Covington, Lobdell (e: Hickman by Charles 17. Tomp- 
kins, Jr., for defendant appellee. 

Appellee argues and contends in its brief that this Court should 
not consider any of appellant's assignments of error because ap- 
pellee's motion for nonsuit should have been allowed. Appellee states 
in its brief that  nlaintiff's evidence a t  the second trial was substan- 
tially the same i s  the evidence a t  the first trial with the following 
two exceptions: first, the group contract of insurance was not intro- 

I duced on the first trial but was admitted into evidence on the second 
trial; second, the evidence of the defendant ('explaining the terms of 
the group contract and how i t  worked" was not before the court on 
the first trial. 

[I] We think that  the additional evidence offered on the second 
trial did not defeat plaintiff's cause of action as a matter of law, 
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and therefore the case was properly submitted to the jury under tshe 
ruling of the Supreme Court in Clayton v .  Insurance Co., supra. 

Plaintiff contends that  the court committed error in the admis- 
sion of evidence and in its charge to the jury. The first question 
plaintiff presents is: Did the court err in allowing defendant's ex- 
hibit 7 to be admitted into evidence? 

Exhibit 7 is a letter dated 31 December 1963 to Floyd B. Jones 
and signed by C. W. Dean, assistant to Eastern's manager of pay- 
roll and personnel records, acting as agent of defendant, in which 
he said: "In reply to your letter of December 16 to Mr. DeBor, we 
attach hereto Prudential Insurance Company draft No. 041083, in 
the amount of $12,500., which is the amount due you as beneficiary 
on the Group Life Insurance of your wife, Margie C. Jones." 

[2] Although plaintiff objected to the contents of the entire letter, 
he now argues that the part thereof reading "which is the amount 
due you as beneficiary on the Group Life Insurance of your wife, 
Margie C. Jones," should not have been admitted because i t  con- 
tained a self-serving declaration and an opinion. Part  of the letter 
was competent to corroborate the witness, C. W. Dean, with respect 
to  his testimony of sending the check for $12,500 to Floyd B. Jones. 
When the letter was offered and upon objection being made, i t  was 
the duty of the plaintiff to point out to the trial judge the incompe- 
tent parts thereof. This he did not do. The admission of the entire 
letter, under these circumstances, was not error. Cobb v. Dibrell 
Brothers, Inc., 207 N.C. 572, 178 S.E. 213. 

Plaintiff complains that the trial court committed error in al- 
lowing defendant's witness Lawrence A. Kelly to testify that in his 
opinion the signature "Margie C. Jones" in the upper left hand cor- 
ner of defendant's exhibit 3 and the signature '(Margie Lee Carter 
Clayton" on the bottom of defendant's exhibit 1 were written by 
one and the same person, and then admitting defendant's exhibit 3 
into evidence. 

Defendant's exhibit 3 is an envelope addressed to Floyd B. Jones, 
Route ifl, Box 2428, Kannapolis, hi. C., with the return address of 
Margie C. Jones in the upper left hand corner. The envelope was 
marked "AIR MAIL" and has two four-cent stamps thereon which 
have been marked cancelled. The cancellation shows the date of 
Jan. 16, 1963. 

Plaintiff asserts that the testimony of the witness Lawrence A. 
Kelly as  to the signatures and the admission into evidence of de- 
fendant's exhibit 3 was prejudicial because such resulted in raising 
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questions in the minds of the jurors which could only create con- 
jecture and suspicion. Plaintiff does not say what suspicious ques- 
tions he contends were or could be raised in the minds of the jurors 
by such evidence. 

[3] The witness Kelly was found by the court "to be an expert in 
the field of handwriting and identification," without objection on 
the part of the plaintiff. It was competent for the witness to give his 
opinion as to the signatures involved. G.S. 8-40 provides for the 
proof of handwriting by comparison. See also Kaperonis v. High- 
way Commission, 260 N.C. 587, 133 S.E. 2d 464. 

Plaintiff contends that defendant's exhibit 3 and the evidence 
identifying i t  should have been excluded as irrelevant and imma- 
terial. I n  order to determine the relevancy of defendant's exhibit 3, 
i t  is necessary to state briefly a summary of some of the evidence. 

Margie C. Clayton had a son, the plaintiff Russell L. Clayton, 
when she was first employed by Eastern on 1 June 1959 and a t  the 
time that  she married Floyd Bradley Jones on 5 December 1959. 
The evidence for defendant tends to show that  the deceased, Margie 
Clayton Jones, was employed by Eastern on three different occa- 
sions. The first time was on 1 June 1959 when her name was Margie 
C. Clayton. She left the employment of Eastern on 1 June 1961. The 
second time was on 24 November 1961 when her name was Margie 
Clayton Jones. Thereafter, she left the employment of Eastern 
either in June 1962 when she stopped work because of a strike or in 
September 1962 when she was placed in "lay-off status" by Eastern. 
Thereafter on 29 April 1963, she was "recalled" to work for East- 
ern under the name of Margie C. Jones and continued to work until 
her death on 25 November 1963. 

Defendant's evidence also tends to show that defendant's exhibit 
1 was a type of group insurance card furnished by the defendant 
herein to Eastern to enroll its employees in the insurance program 
in effect in 1959. This was a yellow card. It is dated 1 June 1959 and 
bears the signature "Margie Lee Carter Clayton" and designates 
as beneficiary therein "Russell L. Clayton, Son." 

Defendant's evidence tends to show that defendant's exhibit 2 
was a type of group insurance card furnished by the defendant herein 
to Eastern to enroll its enlployees jn the insurance program in effect 
in 1961. This was a white card. It is dated 24 November 1961, bears 
the signature "Mrs. Margie Clayton Jones," and designates as bene- 
ficiary therein "Floyd Bradley Jones, Husband." 

[4] The witness Kelly testified, without objection, that  he com- 
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pared the signatures on defendant's exhibits 1 and 2 and that in 
his opinion the signatures were written by the same person. Defend- 
ant's exhibit 1 tended to corroborate plaintiff's contention with re- 
spect to the beneficiary. Defendant's exhibit 2 tended to corroborate 
defendant's contention with respect to the beneficiary. Defendant's 
exhibit 3 tends to show that the deceased, Margie C. Jones, had ior 
some unstated reason, communicated with her estranged husband by 
letter with a postmark of 16 January 1963. In view of the fact that 
the authenticity of defendant's exhibit 3 is established by com- 
parison with defendant's exhibits 1 and 2, if i t  is established, we 
fail to see what the signature on this envelope proves or disproves. 
There is no evidence other than by the handwriting expert that 
Margie C. Jones signed defendant's exhibit 3. Mrs. Henry L. Carter, 
mother of Margie C. Jones, testified that she could not tell whether 
i t  was or was not the signature of her daughter, but i t  looked like it. 
We do not think i t  tends to prove, as defendant contends, that 
Margie C. Jones signed defendant's exhibit 2. To hold that it did 
would be to say that defendant's exhibit 3 tends to prove that by 
which the defendant contends i t  was proved. We think defendant's 
exhibit 3 was irrelevant and therefore incompetent. 

The general rule with respect to irrelevant evidence is stated in 
Corum v .  Comer, 256 N.C. 252, 123 S.E. 2d 473, wherc i t  is said: 

"As a general rule, evidence, to be admissible, must have some 
bearing on the issues involved. I t  must tend to prove or dis- 
prove some fact material to the cause of action alleged, or to 
the defense interposed. This is so for very sound reason. 
'. . . such facts and circumstances as raise only a conjecture 
or suspicion ought not to be allowed to distract the attention 
of juries from material matters.' Pettiford v .  Mayo, 117 N.C. 
27, 23 S.E. 252. 'All the authorities are agreed that if the evi 
dence is merely conjectural or is remote, or has no tendency 
except to excite prejudice, i t  should be rejected, because the re- 
ception of such evidence would unduly prolong the trial of 
causes, and would probably confuse and mislead the jury, . . . 9 7 1  

Plaintiff's contention that the provisions of G.S. 58-211 relating 
to the standard provisions of a group life insurance policy are ap- 
plicable here is without merit. The statute relates to a policy of 
life insurance delivered in this state. In this case there is no evidence 
cited in the appendices to the briefs, and we have found none, as to 
where the policy of insurance was delivered. There is evidence that 
the deceased lived in North Carolina, after her separation from her 
husband, but no evidence as to where the "policy" was delivered, if 



N.C.App.1 SPRING SESSION 1969 49 

in fact i t  was ever delivered. The policyholder in this case is East- 
ern. G.S. 58-210 (1). 

151 The provisions of G.S. 58-211 are applicable to a policy of 
group life insurance delivered in this state. In  the absence of evi- 
dence as to where the policy was delivered, this statute is not ap- 
plicable and the trial judge did not commit error in failing to per- 
emptorily charge the jury thereon as contended by plaintiff. 

Plaintiff contends the trial judge committed error in stating a 
contention of the defendant that  the "enrollment card" was to be 
sfirongly considered by the jury. The judge specifically referred to 
this as a contention of the defendant, and we are of the opinion and 
so hold that  such did not constitute prejudicial error. 

Plaintiff appellant contends, and we agree, that the trial judge 
failed to instruct the jury as to the circumstances under which the 
issue submitted should be answered "yes" and the circumstances 
under which that issue should be answered "no." 

16, 71 G.S. 1-180 requires the trial judge to declare and explain 
the law arising on the evidence in the case. This is not done by the 
judge stating the contentions of the parties. I n  the instant case the 
judge stated the contentions of the parties and told the jury how the 
parties contended the issue should be answered. However, the judge 
failed to  instruct the jury as to the circumstances under which the 
issue should be answered in the affirmative and the circumstances 
under which i t  should be answered in the negative. Giving such in- 
structions as contentions of the parties is not sufficient. The judge is 
required to relate and apply the law to the variant factual situation. 
supported by the evidence and based upon allegations in the plead- 
ings. 7 Strong, N. C. Index 2d, Trial, § 33; Saunders v. Warren, 267 
N.C. 735, 149 S.E. 2d 19; Tate v. Golding, 1 N.C. App. 38, 159 S.E. 
2d 276. 

We are of the opinion and so hold that  because of the errors men- 
tioned, there must be a 

New trial. 

BRITT and PARKER, JJ., concur. 
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STATE O F  NORTH CAROLINA v. DERMONT JARREL CONRAD, TALTON 
GALLIMORE, JR., AND TERRY JAMES DAVIS 

No. 6022SC68 

(Piled 26 February 1969) 

1. Criminal Law § 9% consolidation of indictments fo r  trial 
The court is expressly authorized by statute to order the consolidation 

for trial of two or more indictments in which the defendant or defendants 
are charged with crimes of the same class which are so connected in time 
or place that evidence a t  the trial of one of the indictments will be com- 
petent and admissible a t  the trial of the others. G.S. 15-152. 

2. Criminal Law 9% consolidation of indictments for  trial 
Trial court did not abuse it;s discretion in consolidating for trial an 

indictment charging three defendants with conspiracy to commit murder 
and indictments charging two of the defendants with feloniously damag- 
ing real and personal property of the victim of the conspiracy by use of 
dynamite. 

3. Criminal Law § 15-- change of venue 
Motion for change of venue on grounds of prejudice is addressed to the 

discretion of the trial court, and trial court's denial of such a motion is 
not reviewable on appeal in the absence of a showing of abuse of dis- 
cretion. 

4. Criminal Law § 1 C 5  change of venue - unfavorable newspaper 
publicity 

In prosccutions for conspiracy to murder and feloniously damaging real 
and personal property by use of dynamite, the evidence is suilicient to 
support the trial court's denial of defendants' motion for a change of 
venue or for a jury selected from an adjoining county because of news- 
paper publicity of the crimes, and deferldants have shown no abuse of 
discretion in the court's denial of thcir motion. 

5. Indictment a n d  Warran t  9 13- motion f o r  bill of particulars 
The granting or denial of a motion for a bill of particulars is within 

the discretion of the court and not subject to review except for palpable 
and gross abuse thereof. 

6. Indictment a n d  Warran t  5 13; Conspiracy # 4- indictment fo r  
conspiracy - co-conspirat ors  - bill of particulars 

In  a prosecution upon an indictment charging that three named de- 
fendants "did conspire, confederate, agree arid scheme among themselves, 
with each other and divers others" to commit a murder, defendants were 
not prejudiced by dmi:~l of their motion for a bill of particulars setting 
forth the names of the "divers others" referred to in the indictment wherc 
the solicitor advised the court that hc did not know the names of any 
others against whom he could prove the charge of conspiracy. 

7. Conspiracy 3-- conspiracy defined 
A criminal conspiracy is the uillawful concurrence of two or more per- 
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sons in a scheme or agreement to do an unlawful act or to do a lawful 
act in an unlawful may or by unlawful means, and the crime is complete 
when the agreement is made. 

8. Conspiracy $ 6- proving conspiracy - circumstantial evidence 
A criminal conspiracy need not be established by direct proof but may 

be established by circumstantial eridence. 

9. Conspiracy $ 6- sufficiency of evidence 
The evidence is held sufficient to be submitted to the jury as  to defend- 

ants' guilt of conspiracy to commit murder. 

10. Constitutional Law § 31; Criminal Law §§ 76, 95- joint trial 
- admission of confession implicating codefendant 

Cnder the decision of Brutolz v. United S ta tes ,  391 U.S. 123, the admis- 
sion in a joint trial of a nontestifying defendant's confession implicating 
a codefendant violates the codefendant's right of cross-examination se 
cured by the Confrontation Clause of the Sixth Amendment. 

11. Oonstitutional Law 31; Criminal Law § 9- joint trial - 
admission of evidence for  consideration against only one defendant 

I n  this joint trial of three defendants for conspiracy to commit murder, 
the decision of B r u t o n  u. United S ta tes  does not prohibit the admission 
of testimony for consideration against only one defendant where the wit- 
nesses were testifying merely to something that was said or done in then- 
presence and were subject to cross-examination by all defendants, and the 
testimony related only to the defendant against whom it was introduced 
and in no way implicated either of the other defendants. 

APPEAL by defendants Gallimore and Davis from Collier, J., a,t 
the 24 June 1968 Mixed Session of DAVIDSON Superior Court. 

By indictment in case No. 13,678, defendants Gallimore, Davis 
and Conrad were charged with conspiracy to kill and murder one 
Fred C. Sink. In indictments in cases Nos. 13,664 and 13,680, de- 
fendant Davis was charged with feloniously damaging a dwelling 
house occupied by Fred C. Sink and others by the use of dynamite, 
in violation of G.S. 14-49.1; and feloniously injuring personal prop- 
erty, a Mercury Comet automobile, belonging to Fred C. Sink, by 
the use of dynamite. By indictments in cases Nos. 13,665 and 13,679, 
defendant Gallimore was similarly charged with damage to real prop- 
erty and personal property by the use of dynamite. On the dates 
charged, Fred C. Sink was Sheriff of Davidson County. 

In  case No. 13,678, the jury was unable to agree as to the de- 
fendant Conrad, whereupon a juror was withdrawn and a mistrial 
declared as to him. Defendants Gallimore and Davis were found 
guilty as  charged in all indictments against them, and from active 
prison sentences aggregating seventy years, each appealed. 
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Attorney General Robert Morgan and Staff Attorney Andrew A. 
Vanore, Jr., for the State. 

Barnes & Grimes by Jerry B. Grimes for defendant appellants. 

(1) Defendants assign as error the trial court's allowance of 
the State's motion to consolidate the cases for trial. 

[I] The court is expressly authorized by statute in this State to 
order the consolidation for trial of two or more indictments in which 
the defendant or defendants are charged with crimes of the same 
class, which are so connected in time or place that evidence a t  the 
trial of one of the indictments will be competent and admissible a t  
the trial of the others. State v. White, 256 N.C. 244, 123 S.E. 2d 483; 
G.S. 15-152. I n  State v. Wright, 270 N.C. 158, 153 S.E. 2d 883; we 
find: "The defendants also excepted to the order consolidating the 
cases for trial. We have held so many times that  this is discretionary 
that  we do not deem the exception worthy of discussion. State v. 
Bryant, 250 N.C. 113, 108 S.E. 2d 128; State v. Combs, 200 N.C. 
671, 158 S.E. 252." 

[2] In allowing the Statme's motion to consolidate the cases for 
trial, the trial judge exercised his discretion and defendants show no 
abuse of discretion. The assignment of error is overruled. 

(2) Defendants assign as error the failure of the trial court to 
grant their motion for change of venue or, in the alternative, to 
have a jury selected from an adjoining county. 

[4] In  their motion, defendants contended that the cases against, 
them had received intensive and continuous publicity in newspapers, 
radio and television programs widely read, heard and seen by resi- 
dents, citizens and prospective jurors in Davidson County, all of 
which had created extensive discussion among the citizens of the 
county to the extent that  defendants would be unable to receive a 
fair trial from a jury selected from Davidson County. I n  support cf 
their motion, defendants introduced affidavits and numerous clip- 
pings from newspapers published in Lexington and Thomasville in 
Davidson County and also clippings of articles appearing in daily 
newspapers published in Greensboro, High Point and Winston- 
Salem. The State introduced numerous affidavits to the effect that 
defendants could get a fair trial from a Davidson County jury. 

[3] It is well-established law in this jurisdiction that  a motioa 
for change of venue on grounds of prejudice is addressed solely to 
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the discretion of the trial court. State v. Porth, 269 N.C. 329, 153 
S.E. 2d 10; State v. Lea, 203 N.C. 13, 164 S.E. 737. And the action 
of the trial court in denying defendants' motion is not reviewable on 
appeal in the absence of showing of abuse of discretion. State v. 
Lea, supra. 

[4] The evidence was sufficient to support the action of the trial 
judge in overruling the motion and defendants have shown no abuse 
of discretion. Of passing note is the fact that three of the newspapers 
from which clippings were introduced by defendants were published 
in counties adjacent to Davidson County. 

The assignment of error relating to defendants' motion for change 
of venue is overruled. 

(3) Dcfendants assign as error the failure of the trial court to 
grant their motion for a bill of particulars in case No. 13,678, charg- 
ing conspiracy. 

G.S. 15-143 provides as follows: 

"§ 15-143. Bill of particulars. -In all indictments when fur- 
ther information not required to be set out therein is desirable 
for the better defense of the accused, the court, upon motion, 
may, in its discretion, require the solicitor to furnish a bill of 
particulars of such matters." (Emphasis added). 

15, 61 The granting or denial of motions for bills of particulars 
is within the discretion of the court and not subject to review except 
for palpable and gross abuse thereof. State v. Lippard, 223 N.C. 167, 
25 S.E. 2d 594. The bill of indictment in case No. 13,678 charged 
that the three defendants named in the bill, inter alia, "did con- 
spire, confederate, agree and scheme among themselves, with each 
other and divcrs others," etc. Defendants contend that they were en- 
titled to have furnished them the names of the persons rcfcrred to as 
"divers others." The record disclo~es that the solicitor advised the 
court that at  the time of the motion hc did not, know the names of 
any others against whom he could prove the charge of conspiracy. 
We concludc that the defendants werc not prejudiced by the denial 
of their motion for a bill of particulars. State v. Gallimore, 272 N.C. 
528, 158 S.E. 2d 505. 

The assignment of error is overruled. 

(4) Defendants assign as error the failure of the trial court to 
grant their motions for judgment of nonsuit interposed a t  the close 
of the Statc's evidence and renewcd a t  the conclusion of all the evi- 
dence. 
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173 Although the transcript of testimony indicates that defend- 
ants' motions were to all the charges against them, in their brief they 
direct their arguments only to the failure of the court to grant t.heir 
motions in No. 13,678, the conspiracy charge. As was said by 
Higgins, J., in State v. Gallimore, supra, "[a] conspiracy is the un- 
lawful concurrence of two or more persons in a wicked scheme - the 
combination or agreement to do an unlawful thing or to do a lawful 
thing in an unlawful way by unlawful means." The crime of con- 
spiracy is complete when the agrecment is made. State v. Davenport, 
227 N.C. 475, 42 S.E. 2d 686; State v. Whiteside, 204 N.C. 710, 169 
S.E. 711. 

[8] I n  State v. Davenport, supra, in an opinion by Denny, J .  
(later C.J.), a t  page 494 we find the following: 

"In proving a conspiracy, i t  is not nccessary to establish the 
acts charged by direct proof. 'It is not neccssary to prove that 
the defendants came together and actually agreed upon the un- 
lawful purpose and its pursuit by common means.' 11 Am. Jur., 
570. Direct proof of a conspiracy is rarely obtainable. It is said 
in S. v. Wh~:teside, supra: 'It may be, and generally is, estab- 
lished by a number of indefinite acts, each of which, standing 
alone, might have little weight, but, taken collectively, they 
point unerringly tao thc cxistencc of a conspiracy. S. v. Wrenn, 
Supra [I98 N.C. 260, 151 S.E. 2611. When resorted to by adroit 
and crafty persons, the presence of a common design often he- 
comes exccedingly difficult to detcct. Indeed, the more skillful 
and cunning the accused, the less plainly defined are the badges 
which usually denotc their real purpose. Under such conditions, 
the results accomplished, the divergence of thosc results from 
the course which would ordinarily be expected, the situation of 
the parties and their antecedent relations to each other, to- 
gethcr with the surrounding circumstanccs, and the inference., 
legitimately deducible therefrom, furnish, in the absence of di- 
rect proof, and often in the teeth of positive testimony to the 
contrary, ample ground for concluding that a conspiracy exists. 
5 R.C.L., 1088.' S. v. Lea, supra; X. v. Shipman, supra 1202 
N.C. 518, 163 S.E. 6571." 

191 We do not deem i t  nccessary to review the evidence intro- 
duced by the State in support of the charge of conspiracy against 
the defendants; when considered in the light most favorable to the 
State, i t  was sufficient to withstand the motions to nonsuit and to 
be submitted to the jury. Of like effect was the evidence in the other 
cases against the defendants. 
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The assignment of error relating to the overruling of defend- 
ants' motions for judgment of nonsuit is overruled. 

( 5 )  In  their assignments of error Nos. 7, 8 and 9, defendants 
contend that the trial court erred in admitting evidence which, un- 
der the ruling of the court, was admissible only as to defendant Con- 
rad, in admitting evidence which by the ruling of the court was ad- 
missible only as to  defendant Davis, and in admitting evidence which 
the trial court ruled u7as admissible only as to defendant Gallimore. 
Defendants contend that although the trial court instructed the jury 
to  consider the evidence only as to the defendant against whom i t  
was introduced, with the defendants being tried together, prejudicial 
error was committed. 

[lo] Defendants cite the recent case of Bruton v .  United States, 
391 U.S. 123, 20 L. Ed. 2d 476, in which the Supreme Court of the 
United States held that the admission in evidence of the extraju- 
dicial confession of one defendant in a joint trial with another de- 
fendant constituted prejudicial error as to such other defendant. I n  
the cited case, the defendants Bruton and Evans were tried jointly 
on a charge of armed postal robbery. Evans' confession, which im- 
plicated Bruton, was admitted in evidence. In  granting a new trial, 
the Court said: 

( l *  * * We hold that, because of the substantial risk that the 
jury, despite instructions to the contrary, looked to the incrim- 
inating extrajudicial statements in determining petitioner's 
guilt, admission of Evans' confession in this joint trial violated 
petitioner's right of cross-examination secured by the Confron- 
tation Clause of the Sixth Amendment. * * *" 

[I11 We do not think the Bruton decision is controlling in the 
case before us. I n  this case an extrajudicial confession was not ad- 
mit,ted as against any of the appealing defe~dants.  I n  t,he testsimony 
complained of, the witnesses were testifying merely to something 
that was said or done in their presence and were subject to crosa- 
examination by either or all of the defendants. Furthermore, we have 
painstakingly reviewed t,he transcript of testimony, and in each in- 
stance the challenged Lestimony related only to the defendant against 
whom i t  was introduced and in no way implicated either of the other 
defendants. 

The assignments of error are overruled. 
We have carefully considered each of the other assignments of 

error brought forth and argued in defendants' brief and finding 
them without merit, they are overruled. 
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The defendants were well represented by their court-appointed 
attorney and received a fair trial, free from prejudicial error. The 
sentences imposed were within statutory limits. 

No error. 

MALLARD, C.J., and PARKER, J., concur. 

IN THE MATTER OF THE CONDEMNATION OF PROPERTY OF T. 
GLENN HENDERSON AKD WIEF, HAZEL B. HER'DERSON, R E ~ P O N W  
ENTs, BY THE CITY OF GREENSBORO, PETITIONER 

No. 6918SC6 

(Filed 26 February 1969) 

Trial 3 39- additional instructions - prejudicial error 
After the jury had been deliberating for five hours and twenty minutes 

the trial court gave them additional instructions to the effect thrlt he did 
not know where to find twelve more intelligent jurors than they were. 
that "intelligent people like you are can get together," but that "an ignorant 
person stays right to himself, you can't move an ignorant person." Shortly 
thereafter the jury returned with a question concerning the right of the 
parties to appeal, and twenty minutes later they returned their verdict. 
At no time had the jury informed the judge of an inability to agree. Held: 
The additional instructions were prejudicial in improperly influencing the 
jury in that (1) the trial judge failed to charge that no juror should sur- 
render his conscientious convictions or his free will and judgment in 
order to agree upon a verdict and that (2)  the jury may well have re- 
ceived the impression that their failure to agree would be a reflection 
upon their intelligence and integrity. 

APPEAL by petitioner City of Greensboro from Olive, E.J., 18 
March 1968 Civil Session of Superior Court of GUILFORD County, 
Greensboro Division. 

This is a proceeding for the condemnation of 538.03 acres of a 
658.33-acre tract of land of T. Glenn Henderson and wife, Hazel B. 
Henderson, lying and being in Monroe Township, Guilford County, 
North Carolina, initiated by the City of Greensboro pursuant to t,he 
provisions of Chapter 1137 of the Session Laws of 1959. Appraisers 
were appointed as provided by law and appraised the value of the 
condemned land to be $112,500. The appraisal figure was approved, 
and the respondent landowners appealed as provided by law to the 
Superior Court. 
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Upon trial in the Superior Court, only the issue of damages was 
submitted to the jury. The jury answered the issue in thc sum of 
$242,100. Up.on the entry of judgment on the verdict, the petitioner 
City of Greensboro appealed, assigning error. 

Jesse L. Warren, and Cooke & Cooke b y  Will iam Owen Cookc 
for petitioner Ci ty  of  Greensboro, appellant. 

Shreve & Carrington by Clyde Shreve, and Cahoon & Swisher 
b y  Robert S. Cahoon for respondents, appellees. 

MALLARD, C.J. 

The only assignment of error brought forward in the petitioner 
appellant's brief is based on exception to the supplementary instruc- 
tions given by the court to the jury in urging them to reach a verdict. 
Such instructions, given after the jury has begun its deliberations, 
are sometimes rcferred to as supplementary instructions, additional 
instructions, and verdict-urging instructions. 

In this case the evidence with respect to damages varied widely. 
Respondents' evidence tended to show that the lands of respondents 
had been damaged by the taking in a sum from $371,682 to $574,330. 
Petitioner's evidence tended to show that the lands of respondents 
had been damaged by the taking in a sum from $103,500 to $112,500. 

The record reveals that the judge finished charging the jury and 
the jury began its deliberations on Thursday, 21 March 1968, a t  
12:05 p.m. At 12:40 p.m. the jurors were permitted to separate and 
go to lunch. At 2:00 p.m. the jurors resumed their deliberations and 
continued until 5:20 p.m. when they were excused and permitted to 
separate to return a t  9:30 a.m. on Friday, 22 March 1968. At 
9:30 a.m. on Friday all the jurors, as directed, returned to the jury 
room to continue their deliberations. At 10:55 a.m. the jurors re- 
turned to the courtroom. At this timc the jury had been in their 
room deliberating for a total of five hours and twenty minutes. The 
record is silent as to whether t,hey returned of their own accord or 
whether the judge sent for them. Upon their return, the judge gave 
the instructions complaincd of, as follows: 

"As I understand it, ladies and gentlemen of this jury, you 
haven't agrecd, but I just wanted to say to you that you haven't 
been out too long. We have got plenty of time. Don't rush. Just, 
take your time. I've held you (sic) in your County right much 
and I don't know where we're going to get twelve - I've seen a 
lot of jurors -I don't know where we're going to get twelve 
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morc intelligent jurors than you are. Of course, intelligent people 
can get together, they can see what the other person says and 
get their views and they can get togethcr on their views; but, 
of course, an ignorant person stays right to  himself, you can't 
move an ignorant person, but intclligcnt people like you are can get 
together. So you've got plenty of time and you just take your 
time and go on back to your jury room and take your time and 
when you arrive a t  a verdict bring i t  into court." 

The jurors retired from the courtroom and returned a t  11:40 a.m. 
and asked the court if either party had the right to appeal. The 
judge, without exception thereto, instructed the jury, in substance. 
that  such a question did not concern them a t  all. Whereupon, the 
jurors retired from the courtroom and returned a t  12:OO iloon with 
the verdict of $242,100. 

Our research indicates that  the principles or considerations gov- 
erning the propriety or impropriety of additional instructions which 
have as their purpose the urging of the jury to  reach a verdict ap- 
pear to  be essentially the same in the trial of civil cascs as in the 
trial of criminal cases. 109 A.L.R. 72. 

Counsel have not citcd, and in our research we have not found, 
a case in this or any other jurisdiction in which the trial judge used 
words similar to those used in the instructions complained of here. 

I n  Trantham v. Furniture CO., 194 N.C. 615, 140 S.E. 300, the 
Supreme Court said : 

"The verdict of a jury is sacred. It should represent the con- 
curring judgment, reason and intelligence of the entire jury, 
free from outside influence from any source whatever. The trial 
judges have no right to coerce vcrdicts or in any manner, 
either directly or indirectly, intimidate a jury." 

I n  the case of State v. McKissick, 268 N.C. 411, 150 S.E. 2d 767, 
Chicf Justice Parker, after quoting from Trantham v. Furniture Co., 
supra; State v. Barnes, 243 N.C. 174, 90 S.E. 2d 321; State v. Greea, 
246 N.C. 717, 100 S.E. 2d 52; and In  Re Will of Hall, 252 N.C. 70, 
113 S.E. 2d 1, said: 

"The instruction jn the Barnes case, the instruction in the Green 
case, and the instruction in the case of I n  Re Will of Hall were 
each to the effect that no juror shodd surrender his conscien- 
tious conviction in order to agree on a vcrdict. The challenged 
instruction in the instant case begins in the second sentence with 
the words, 'You must consider this case until we have exhausted 
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every possibility of an agreement,' and fails to instruct the jury 
Chat no one of them should surrender his conscientious convic- 
tions or his free will and judgment in order to agree upon a ver- 
dict. The challenged instruction might reasonably be construed 
by a minority of the jury as coercive, suggesting to them that 
they should surrender their well-founded convictions conscien- 
tiously held or their own free will and judgment in deference 
to the views of the majority, and concur in what really is a ma- 
jority, rather than a unanimous, verdict." (emphasis added) 

The Supreme Court of New Jersey said in t.he case of In Re Stern, 
11 N.J. 584, 95 A. 2d 593 (1953): 

"The design of a jury trial is a determination of the facts in 
keeping with legal principles; yet that determination can rest 
only on the conscientious convictions of the individual jurors 
comprising the number sufficient for a verdict, based on the evi- 
dence and the law as expounded by the judge. The instruction 
in question depends not upon the motive of the judge, laudable 
as i t  may have been; i t  is assessed by the natural sense and 
significance of the words used. It was within the discretionary 
province of the judge to allude to all the factors making agree- 
ment desirable, including the expense attendant upon a retrial; 
but such an instruction is fundamentally deficient unless tine 
jurors be told that none should surrender his conscientious 
scruples or personal convictions to that end." 

In  the case under consideration the trial judge failed to include 
in the supplementary instructions to the jury that none of them 
should surrender his conscientious convictions or his free will and 
judgment in order to agree upon a verdict. 

It is common knowledge that jurors are easily influenced by the 
words and actions of the judge presiding a t  the trial. Although the 
time of giving instructions does not make them prejudicial, the time 
and circumstances under which instructions are given may tend to 
emphasize the words of the court. The trial judge therefore should, 
in giving additional instructions to the jury urging a verdict, statte 
in plain, clear, and concise language that he is not expressing an 
opinion as to  what their verdict should be and also that he does 
not mean to infer that any of them should surrender his conscien- 
tious convictions or his free will and judgment in order to agree 
upon a verdict. State v. McKissick, supra. 

In this case the able and experienced trial judge inadvertently, 
by the challenged instruction, may well have left the impression with 
the jury that if they did not agree upon a verdict, they were ignorant,. 
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The rule is stated in 53 Am. Jur., Trial, $ 961 

"Comments or remarks of the trial judge reflecting upon the 
honesty, integrity, or intelligence of the jurors in case of failure 
to agree are not permissible." (emphasis added) 

In the case of Resley v. United States, 47 F. 2d 453, i t  is said: 

"But comments, not upon the evidence, but reflecting on the 
jurors, are not permissible. People v. Sheldon, supra; Hagen v. 
N.  Y .  Central R. R., 79 App. Div. 519, 80 N.Y.S. 580. I n  State 
v. Bybee, 17 Kan. 462, Justice Brewer said: 'No juror should 
be induced to agree to a verdict by a fear that a failure so to 
agree will be regarded by the public as reflecting upon either 
his intelligence, or his integrity. Personal considcrations should 
not influence his conclusions; and the thought of them should 
never be presented to him as a motive for action.' Because of 
the imputation of stubbornness, or worse, which is likely to 
arise if the numerical division of the jury is publicly revealed, 
to require disclosure of i t  is held error per se in the courts of 
the United States. Brasfield V. United Xtates, 272 U.S. 448, 47 
S. Ct. 135, 71 L. Ed. 345." 

See annotation in 85 A.L.R. 1447, entitled "Statements reflect- 
ing on integrity of jurors." See also annotations in 19 A.E.R. 
2d 1257 and 109 A.L.R. 72, entitled ('Coercive effect of verdict, 
-urging by judgc in civil case." 

Personal considerations should never be permitted to influence 
the decisions of a juror. Nothing should be said by the trial judge 
in urging the jury to agree, which could reasonably be interpreted 
to mean or infer that a failure to do so wauld in any way tend to 
reflect upon their honesty, integrity, or intelligence. 

Respondents contend in this case that thc petitioner has failed 
to show prejudicial error. We think that prejudice is shown when the 
words of the trial judgc tend to coerce or improperly influence the 
jury to such an extent that such words deprive the jury of their 
freedom of action. We think that  the words used by the trial judge 
in this case improperly influenced the jury to such an extent that 
they were deprived of their freedom of action. It should be noted 
that  when the instructions complained of were given, the jury had 
not informed the judge of an inability to agree and that  shortly 
thereafter they returned with the question concerning the right to 
appeal, and twenty minutes latcr returned their verdict. 

Respondents contend that  the case of Kanoy v. Ilinshaw, 273 
N.C. 418, 160 S.E. 2d 296, is in point and controlling. We do not 
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agree. The Kanoy case is distinguishable. There the contention was 
that the court erred "in the time when and manner in which the trial 
judge submitted the case to the jury." After the jury had deliberated 
for some time, the court a t  7:40 p.m. asked the jury if they wanted 
to come back that night and continue their deliberations. The judge 
was asked by the "jury" if they did not agree how long would they 
have to stay, and the judge replied: 

"You have to stay until you indicate to the Court that you are 
hopelessly deadlocked. A verdict of the Jury is a unanimous 
verdict of 12 people reasoning together and not a verdict of six 
or of eleven, but a verdict of twelve reasoning together and 
unanimous. If you can't reach a verdict, i t  will be necessary for 
the Court to withdraw a juror and declare a mistrial and try 
these cases all over again; the next Jury will have about the 
same evidence and same law and won't be any more intelligent 
that you are and it  will have to be done all over again." 

Justice Branch in writing the opinion said: 

"Without indicating any opinion as to the weight of the evi- 
dence or what the verdict should be, the trial judge courteously 
and considerately reminded the jury of its duty and of the re- 
sult if i t  failed to reach a unanimous verdict. The record fails to 
show that the verdict was coerced or that the jury was intimi- 
dated by the actions or words of the trial judge." 

In  the Knnoy case there was nothing said that would in any way 
reflect upon the honesty, integrity, or intelligence of the jurors in 
case of a failure to agree. We think this distinguishes the Kanoy case 
from the case under consideration. 

In the challenged instructions tlie judge appeared to be flatter- 
ing the jurors by telling them that "intelligent people like you are 
can get together." However, he had just told them, "of course, an 
ignorant person stays right to himself, you can't move an ignorant 
person." The vice in the instruction complained of is that the jury 
may well have received the impression from what the judge said 
that  a failure upon their part to agree was a reflection upon their 
intelligence and integrity. We also think, under the circumstances, 
that  the jury received the impression that if they did not agree 
upon a verdict they would prove that the judge's appraisal of t.hem 
as being intelligent people would be wrong and that they would fit 
the description stated by the judge of being ignorant people who 
could not be moved. In the case of State v.  Overman, 269 N.C. 453, 
153 S.E. 2d 44, Justice Lake said: 
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"Of course, the judge should leave the jury 'free and untram- 
meled to find the facts,' but the test of this is whether '[tlhe 
language of the court addressed to the jury was " * * sub- 
versive of that freedom of thought and of action so very essen- 
tial to a calm, fair, and impartial consideration of the case.' 
State v. Windley, 178 N.C. 670, 673, 100 S.E. 116." 

In our opinion, and we so hold, the instruction complained of tended 
to and did have the effect of improperly influencing the jury and de- 
prived them of their freedom of thought and of action and that this 
was prejudicial error, requiring a 

New trial. 

BRITT and PARKER, JJ., concur. 

DENNIS R A P  SUMMEY, R Y  151s NEXT FRIEND, JOHN LESPIE SUMMEY, 
AND RONDA S. HUGHES, BY HPR N~~~ FIUEND, JERRY HUGHES, 
PLAINTIFFS V. IIERMAN McDOWELL AND WIFE, OPAL McDOWELL, 
DEFENIIANTS AND VONZELLIC WOOD SUMMEY NEWSOMNI AND HUR- 
BAND, ROBERT J O E  NEWSOME; SHIRLEY SURfMEY PARKS AND 

HUSBA~D, ODELL PARICS; LEWIS WOOD AND WIFE, LEONA WOOD; 
HOMER WOOD ( D ~ v o ~ c s o )  ; RERNICE WOOD SK1I:WN AND HUSI~AXD, 
WAN SKEEN; AND ANY TJNROHN CHILDREN OF VONZELLE WOOD SUM- 
MEY NEWSOME; AND J. HOWARD RNWDING, GUARDIAN AD LITEM 
FOR -4NY UNBORN CFIILDKL'N OF VONZIi2LLE WOOD SUMMEY NEW- 
SOME, A u n r . r . 1 0 ~ ~ ~  DEFLNDANTB 

No. 6919SC19 

(Filed 26 February 1969) 

1. Appeal  a n d  E r r o r  § 14- appeal  f r o m  judgment  rendered out of 
t e r m  - appea l  e n t r y  

G.S. 1-279 and G.S. 1-280 require a n  appellant who gives notice of ap- 
peal from a judgment rendrred out of term to muse his appeal to be en- 
tered by the clerk on the judgment docket within ten days after notice 
thereof. 

2. Appeal  a n d  E r r o r  5 41- f o r m  of record a n d  proceedings - two  o r  
m o r e  appeals  in o n e  act ion 

Rule of Practice in the Court of Appeals No. 19 (b ) ,  which renders nec- 
essary only one copy of the record and trial  proceedings where there are  
two or  more appeals i n  one action, is  not applicable where the appeal of 
the original defendants was docketed and argued in  the Court of Appeals 
prior to the time t l ~ e  additional defendants in the same case were required 
to serve their case on appeal. 
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3. Appeal and  E r r o r  § 67- effect of decision of Court of Appeals- 
r e s  judicata as t o  additional defendants 

Where appeal of original defendants was docketed in the Court of 8.p- 
peals prior to the time additional defendants in the same case were re- 
quired to serve their case on appeal, decision of the Court on the appeal 
of the original defendants, which decision was filed prior to time the ad- 
ditional defendants were required to docket their case on appeal, is not 
re8 judicata a s  to the additional defendants. 

4. Evidence 5 2% relevancy of evidence - judgments a n d  records of 
former trials 

In an action to determine title to timber land under a will executed in 
1946, trial court properly excluded as irrelevant court records, both crim- 
inal and civil, relating to the domestic difficulties of plaint3's next friend 
occurring in 1964 and 1965. 

APPEAL by additional defendants Vonzelle Wood Summey New- 
some and husband, Robert Joe Newsome, from Martin, S.J., 29 
April 1968 Session of Superior Court of RANDOLPH County. 

This case was here before on a record on appeal filed by the 
original defendants, Herman McDowell and wife, Opal McDowell, 
on 5 July 1968 and is reported as Summey v. McDowell, 2 N.C. App. 
360, 163 S.E. 2d 115. It is now here on an appeal by the additional 
defendants. 

This civil action was instituted by the plaintiffs, seeking a 
permanent injunction against the original defendants restraining 
them from cutting timber on the lands described in the complaint. 
The original defendants alleged that they claimed title to the timber 
by virtue of a timber deed from Vonzelle Newsome and husband, 
Robert Joe Newsome, and that the additional defendants were nec- 
essary parties for a complete determination of the question of 
title to both the land and timber. 

Judge Martin found that Vonzelle had only a life estate in the 
property, and upon her death, the property should go to the chil- 
dren of her body in fee simple, providing she left a child or chil- 
dren; and if not, then i t  was to go to Lewis Wood, Homer Wood, 
and Bernice Wood Skeen in fee simple, share and share alike. The 
injunction against the original defendants was made permanent. 
From this judgment, this appeal was taken. 

L. T. Hammond, Sr., for plaintiff appellees. 

Ottzvay Burton for additional defendants Vonzelle Wood Summey 
Newsome and Robert Joe Newsome, appellants. 
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This record on appeal was docketed here on 20 September 1968 
and is from the same trial as the appeal of the original defendants. 
The record in the original defendants' appeal rcveals that the case 
was heard "at the May 10, 1968 Session of Randolph Superior Court,'' 
and the record here reveals that the case was heard "at the April 
29, 1968 Session of Randolph Superior Court." However, i t  is clear 
upon reading the two records that the appeal is from the same trial 
and judgment that the original defendants appealed from and thnt 
the actual trial occurred on 10 May 1968 a t  the 29 April 1968 Ses- 
sion of Superior Court of Randolph County, and the judgment was 
signed 25 May 1968. 

There is no mention made in the record on appeal of the original 
defendants that the additional defendants had also appealed. The 
appeal of the original defendants was argued in this Court on 28 
August 1968 and opinion was filed on 18 September 1968. 

[I] The appeal entries of the additional defendants contained in 
this record on appeal reveal that although they are dated 25 May 
1968, in chambers, they were not actually filed until 13 August 1968. 
There is nothing in the record indicating where these appeal entries 
were located during that timc. The record brought up on the appeal 
of the original defendants does not show that an appeal was taken 
by the additional defendants a t  the trial. The record on appeal now 
brought up by the additional dcfendants shows "these appeal entries 
entered as of the 25th day of May, 1968, in Chambers." However, 
the plaintiff appellees do not move to dismiss for a failure to com- 
ply with the provisions of G.S. 1-279 and G.S. 1-280, which, among 
other things, require an appellant who gives notice of appeal from a 
judgment rendered out of term to cause his appeal to be entered by 
the clerk on the judgment docket within ten days after notice 
thereof. Both rccords are silent as to whether this appeal entry was 
entered by the clerk on the judgment docket before i t  was filed, as  
required by the statute. Mason U .  Commissioners of Moore, 229 N.C. 
626, 51 S.E. 2d 6. Counsel for appellees admits on oral argument 
that the case on appeal was timely served, and the record reveals 
that the record on appeal was docketed within the time providcd 
by the Rules of this Court. The qucstion of whether appellants 
failed to comply with the provisions of G.S. 1-279 and G.S. 1-280 
is not presented or decided. 

[2] A motion was filed by appellees to dismiss the appeal of the 
additional defcndants for that, among other things, the appellants 
failed to comply with the provisions of Rule 19(b) of the Rules of 
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Practice in the Court of Appeals of North Carolina. This rule reads 
as  follows: 

"(b) Two Appeals. When there are two or more appeals in 
one action, only one copy of the record and the proceedings of 
the trial in the trial tribunal shall be necessary. In the event 
counsel cannot agree, the trial tribunal shall determine which 
of the methods described in Rule 19(d) shall be followed, who 
is to prepare it, and the part of the costs to be advanced by 
each appealing party." 

The appeal of the original defendants was docketed in this Court 
on 5 July 1968, which was before these additional defendants were 
required by order of the trial judge to serve their case on appeal. 
There is nothing in the record in either case which would make the 
provisions of Rule 19(b) applicable. Additional defendants, if they 
comply with the applicable rules in giving notice of, serving, and 
docketing their appeal, are entitled to be heard on proper assign- 
ments of error. The fact that other defendants may have docketed a 
record on appeal in the same case does not deprive additional de- 
fendants of the right to be heard. 

[3] Appellees also move that appellants' case on appeal be dis- 
missed for that, appellees contend the decision of this Court on the 
appeal of the original defendants is res judicata as to these addi- 
tional defendants. This contention is without merit because to so 
hold would deprive the additional defendants of the right to have 
their proper assignments of error considered. 

[4] On this appeal the additional defendants, appellants, assign 
as error and bring forward in their brief a contention that the trial 
court committed error in refusing to admit into evidence the follow- 

i ing Randolph County records: 
I 

"State vs. Lespie Summey - Recorder's Court File No.23318B 
1 Vonzelle Wood Summey us. John Lespie Summeg -Judgment 
1 Roll No. A33202. 

Vonzelle Wood Summey vs. John Lespie Summey - Judgment 
Roll No. A33203". 

All of these records relate to the individual, John Lespie Sum- 
mey, who as an individual is not a party to this action. The con- 

1 nection he has with this case is as next friend of the plaintiff Den- 
nis Ray Summey. 

The first record excluded by the trial court is in the case of State 
v. Lespie Summey. In this record the verdict and sentence is revealed, 
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and also i t  is shown that Vonzelle Summey is the affiant in a warrant 
issued under date of 20 April 1963, charging Lespie Summey with 
abandonment and nonsupport of his wife, Vonzelle Summey, and two 
minor children, Ronda Faye Summey and Dennis Ray  Summey. I n  
this connection i t  is noted that the will of R .  J .  Wood under which 
the parties claim title to the timber and land involved in this case 
is dated 27 February 1946. Appellants assert in their brief that. R. 
J. Wood died prior to 7 October 1946. This action was instituted on 
4 May 1967. We are of the opinion and so hold that  i t  was not prcj- 
udicial error to exclude this criminal record. 

The second record excluded by the trial court is judgment roll 
#A33202 in the case of T~onzelle Wood Summey v. John Lespie Sum- 
mey. This action was instituted on 22 July 1964 for custody of the 
child, Dennis Ray  Summey, support, and alimony without divorce 
against John Lespie Summey by his wife, Vonzelle Wood Summey. 
In  this record there is included, among other things, summons, com- 
plaint, answer, many affidavits, a final account by Lewis E. Wood, 
Executor of the Estate of Celia Ann Snider Wood which was filed 9 
January 1964, many orders, many motions, contempt citations against 
John Lespie Summcy, and a consent judgment dated 29 September 
1965. We are of the opinion and so hold that  i t  was not prejudicial 
error to exclude this judgment roll containing a record of marital 
difficulties between Vonzelle Wood Sumn~ey and John Lespie Sun-  
mey. 

The third and last record excluded by the trial court is judgment 
roll #A33203 in the case of Vonzelle Wood Summey v. John Lespie 
Summey. This action was instituted 4 June 1965 for an absolutc 
divorce, in which i t  is alleged by Vonzelle Wood Sumrney that she 
and .John Impie  Summey were married 17 April 1940 and lived to- 
gether as husband and wife until their separation on or about 9 
March 1964. I n  this case, after service by publication was had, John 
Lespie Summey filed an answer admitting the allegations of the com- 
plaint. Judgment of divorce was entered, after trial by jury, on 29 
September 1965. We are of the opinion and so hold that  i t  was not 
prejudicial error to exclude this judgment roll. 

On this appeal the additional defendants contend that  the trial 
court committed error in making permanent the restraining order 
against the original defendants, in signing the judgment, and in 
holding therein as a matter of law that  the Rulc in Shelley's Case 
does not apply in construing that  portion of the will of R. J .  Wood 
relating to the land and timber involved here. The pertinent parts 
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of the will are quoted in the decision of this Court in the appeal of 
the original defendants. 

In the appeal of the original defcndants in Summey v. McDowell, 
2 N.C. App. 360, 163 S.E. 2d 115, the same question of the applic- 
ability of the Rule in.Shelley's Case to the same portion of the will 
of R. J. Wood was presented, argued, and decided. The decision there 
controls here. 

In  the assignments of error of the additional defendants, we find 
no prejudicial error. The judgment of the Superior Court entered 
herein is 

Affirmed. 

BRITT and PARKER, JJ., concur. 

CHARLIE I-IARTSELL, JR., EMPZOYFE, PLAINTIE-F, V. PICKETT COTTON 
MILLS, INC., EMPLOYER, AND AMERICAN MUTUAL LIABILITY INSUR- 
ANCE COMPANY, OARRIER, DEFENDANTS 

No. 6918IC5'i 

(Piled 26 February l9G9) 

1. Master and  Servant g$ 85, %* workmen's compensation - set- 
t ing aside award - G.S. 1-220 

G.S. 1-220, which authorizes a judge to set aside a judgment for mistake, 
inadvertence, surprise, or excusable neglect, does not apply to proceedings 
before the Industrial Commission, the Conlmission not being a court of 
general jurisdiction and having no jurisdiction except that conferred upon 
it by statute. 

2. Ma,ster and  Servant 93- compromise agreement - motion to set 
aside - mistake of fact  - review before Fn l l  Cotnnlission 

In a proceeding to set aside for mutual mistake of fact a compromise 
settlement agreement of a worlrmen's compensation claim which had been 
approved by the Industrial Commission, the Industrial Commission did rrot 
abuse its discretion in refusing to sct aside the hearing coinmissioner's 
order denying plaintiff's motion to set aside the agreement and to remand 
the proceeding for the introduction of additional medical evidence by plain- 
tiff where plaintilt' was given every opportnnity to present his evidence at 
a hearing upon his motion, and neither plaintiff nor defendant made a mc- 
tion before the hearing commissioner that the hearing be continued for the 
taking of additional evidence. 
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APPEAL from opinion of 28 August 1968 entered by the North 
Carolina Industrial Commission. 

On 8 November 1965 Charlie Hartsell, Jr., (plaintiff) received 
injuries to his back while performing a lifting operation in the 
course of his employment with Pickett Cottoh Mills, Inc. (defend- 
ant-employer). The injury was accepted by the insurance carrier, 
American Mutual Liability Insurance Company (defendant-insurer) 
as a compensable claim under the North Carolina Workmen's Com- 
pensation Act. The plaintiff was examined by Dr. R.  L. McDonald 
and then treated for some three weeks by a Dr. Smith, both of 
Thomasville, before becoming a patient of Dr. James A. Johnson, a 
neurosurgeon in High Point, on 3 January 1966. Dr. Johnson re- 
ferred him t,o Dr. Robert C. Johnson, an orthopedic surgeon in High 
Point, and Dr. Richard H. Ames, a neurosurgcon in Greensboro, for 
consultation and evaluation. On 15 November 1966 Dr. James John- 
son discharged the plaintiff as a patient. 

On 4 January 1967 the plaintiff and dcfendants entered into a 
"clincher agreement" (agreement), which stated that  the plaintiff 
had suffered a back injury and that  he had rcccived from the defend- 
ants weekly payments while out of work for a period of thirty-one 
and three-sevent.hs wecks covering a period through 28 November 
1966. The agreement included the following quotation from Dr. 
James Johnson's report of 29 November 1966: 

" 'I have been unable to arrive a t  a positive diagnosis of a her- 
niated disc and in spitc of two hospitalizations and multiple office 
visits, I am unable to explain all of his symptoms on an organic 
basis. At any rate, he does seem to have some discomfort in his back 
and in order to give him the bencfit of thc doubt I would feel that tt 

rating of 15 percent is reasonable.' " 
The agreemcnt further set out that  after reviewing x-rays and 

examining the plaintiff, Dr. Ames had reported that in his opinion 
the plaintiff had reached maximum improvement and that he cou!d 
do nothing to bencfit the plaintiff. I n  order to close thc case, Dr. 
Ames also reported that he would be inclined to give the plaintiff a 
permanent partial disability rating of twenty percent of the back. 
The agreement further provided: 

". . . I hereby expressly agree tha t  any and all rights which 
I may have as a result of Section 47 of the North Carolina Work- 
men's Compensation Act (G.S. 97-47) giving me the right to re- 
open my claim for further compcnsation or medical benefits a t  any 
time is expressly waived hereby, and the Pickett Cotton Mills, Inc., 
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and  the American Mutual Liability Insurance Company are hereby 
released and discharged from any and all further liability to me by 
season of any further or additional disability, medical expenses or 
any  other benefits arising or growing out of any injury by accident 
on  December 8, 1965. This agreement, release and payment are all 
subject to  approval by the North Carolina Industrial Commission." 

The agreement was submitted to the North Carolina Industrial 
Commission (Commission) and under date of 11 January 1967 i t  
was approved with an award that the defendants should pay the 
plaintiff $1,968.75 in a lump sum without commutation and that the 
defendants should pay all medical expenses up to the date of the 
agreement and the costs. 

After the approval of the agreement and the payment of all sums 
therein specified by the defendants, the plaintiff instituted this pro- 
ceeding before the Commission. The date of its institution does not 
appear in the record. The first matter appearing in thc record is a 
letter under date of 2 February 1968 from plaintiff's attorney to the 
Commission advising that i t  would be necessary to have the testi- 
mony of Dr. James Johnson and a doctor from the Veterans Ad- 
ministration Hospital in Durham and suggesting that  i t  might bc 
preferable to hold a hearing in Durham a t  a subsequent date to 
have the testimony of the doctor there. Under date of 6 February 
1968 the Secretary of the Commission wrote plaintiff's attorney ad- 
vising that  if the parties could not agree to submit a report from the 
doctor in Durham, a motion could be made to set a hearing in Dur- 
ham. 

On 22 and 23 May 1968 Deputy Commissioner Robert F. Thomas 
conducted a hearing in High Point. The plaintiff contended that 
there was a mutual mistake of fact on the part of all parties in 
entering into the "agreement and judgment." He  therefore requested 
tha t  the "agreement and judgment" be set aside and the case be re- 
instated. 

A t  the hearing the plaintiff and defendants offered testimony, 
but the only medical testimony was that  of Dr. James Johnson, a 
witness on behalf of the plaintiff. At the conclusion of the hearing 
the Deputy Commissioner inquired of the defendants whether they 
desired to reset the hearing in Greensboro in order to have the tee- 
timony of Dr. Ames. The attorney for the defendants stated that he 
thought this would be necessary. However, the Deputy Commissioner 
suggested that  i t  might not be necessary and the attorney for the 
plaintiff stated: "Your Honor, I don't see that  Dr. Ames' testimony 
is going to be necessary a t  all." The hearing was then adjourned, 
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and neither the plaintiff nor the defendants made a motion for any 
additional hearing in Greensboro, Durham or elsewhere. 

Under date of 4 .June 1968 the Deputy Commissioner filed an 
opinion and award denying the plaintiff's request to set aside this 
compromise settlement agreement. After receipt of the opinion and 
award the plaintiff's attorney wrote a letter under date of 10 June 
1968 requesting for the first time a further hearing in order to per- 
mit the introduction of evidence of doctors from the Veterans Ad- 
ministration Hospital in Durham. This was treated as a notice of 
appeal to the full Commission. 

The matter was heard by the full Commission on 28 August 
1968, and i t  adopted and affirmed the opinion and award of the 
Deputy Commissioner in its entirety. The plaintiff appealed to the 
Court of Appeals. 

Stephen E. Lawing for plaintiff appellant. 

Smith, Moore, Smith, Schell & Hunter by Richmond G. Bern- 
hardt, Jr., for defendant appellees. 

The plaintiff presents two questions for review, both of which 
stem from the contention that the Commission committed error in 
failing to set aside and vacate thc opinion and award of the Deputy 
Commissioner on thc basis of surprise and excusable neglect. The 
plaintiff asserts that G.S. 1-220 is applicable and that if i t  had been 
applied, the Commission should have set aside the findings of fact 
and award and proceeded to take additional evidence pertinent to 
the issue of mutual mistake of fact with reference to the execution 
of the agreement and the order approving same. 

G.S. 1-220 provides: 

"Mistake, surprise, excusable neglect. - The judge shall, upon 
such terms as may be just, a t  any time within one year after 
notice thereof, relicve a party from a judgment, order, verdict 
or other proceeding taken against him through his mistake, in- 
advertence, surprise, or excusable neglect, and may supply an 
omission in any proceeding. The clerk may hear and pass upon 
motions to set aside judgments rendered by him, whether for 
irregularity or under this section, and an appeal from his order 
on such motion shall lie to the judge a t  the next term, who shall 
hear and pass upon such motion de novo: Provided, however, 
nothing in this section shall be construed to affect the rights of 
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innocent purchasers for value in foreclosure proceedings where 
personal service is obtained." 

I11 This statute is not applicable to proceedings before the Com- 
mission, because "(t)he Industrial Commission is not a court of 
general jurisdiction. It has no jurisdiction except that conferred upon 
i t  by statute." (citation omitted) Bryant v. Dougherty, 267 N.C. 
545, 148 S.E. 2d 548. 

121 There is no merit in the plaintiff's position. This proceeding 
was instituted by the plaintiff for the purpose of setting aside the 
agreement on the ground of mutual mistake of fact. On 22 and 23 
May 1968 a hearing was held and the plaintiff was given every 
opportunity to present his evidence. Under date of 6 February 1968 
the Secretary of the Commission advised the plaintiff that if an 
agreement could not be reached for the submission "of the report 
of the Veterans Administration doctor as his testimony, you may 
move on February 14 that this case be reset later in Durham to per- 
mit you to offer additional medical evidence." However, neither thc 
plaintiff nor defendants made a motion before the Deputy Commis- 
sioner to reset the hearing in Greensboro, Durham or elsewhere in 
order to take additional medical testimony. Although the defend- 
ants' attorney suggested on two occasions that he might desire a 
hearing in Greensboro in order to take the testimony of Dr. Ames, 
no motion to that effect was ever made. On the second such occasion, 
the plaintiff's att.orney stated his opposition as follows: ". . . I 
don't see that Dr. Ames' testimony is going to be necessary a t  all." 
Therefore, the plaintiff, who opposed the taking of Dr. Ames' testi- 
mony in Greensboro, is not in a position now to say that he was in 
any way surprised when the defendants took no further action and 
permitted the Deputy Commissioner to go ahead and file his fincl- 
ings of fact and award. Certainly, the Commission did not abuse any 
discretion in refusing to permit the case to be reopened and the 
award set aside and further hearings conducted. 

The evidence adduced in this record clearly supports the find- 
ings of fact of the Commission and the conclusions of law based 
thereon. 

More than a year elapsed between plaintiff's injury and the con- 
summation of the agreement. During all of this time the plaintiff 
complained of back trouble, and he was still complaining when he 
signed the agreement. In Cazcdill v. Manufacturing Co., 258 N.C. 99, 
128 S.E. 2d 128, which is a stronger case for the plaintiff than the 
instant case, the Supreme Court stated: 

"A compromise is essentially an adjustment and settlement of 
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differences. If there are no differcnces or uncertainties there is 
no reason for compromise. The law permits compromise settle- 
ments between employers and employees who are bound by and 
subject to the Workmen's Compensation Act, provided they are  
submitted to and approved by the Industrial Commission. G.S. 
97-17. The law thus undertakes to protect the rights of the em- 
ployee in contracting with respect to his injuries. The pre- 
sumption is that the Indu~t~rial  Commission approves compro- 
mises only after a full investigation and a determination that  
the settlement is fair and just. I n  the instant case i t  is clear 
that  the parties were contracting with reference to future un- 
certainties and were taking their chances as to future develop- 
ments, relapses and complications, or lack thereof. If not, why 
the compromise and release? The nature and extent of the injury 
were known. These had been explored and discovered by sur- 
gery. Remedial action had becn taken. The plaintiff was 'pres- 
suring' for a settlement. The doctor gave a rating of 40 per cent 
disability and advised that  i t  was a minimum rating and i t  was 
too early to give a permanent rating. The doctor stated that  
the abcess and osteomylitis which developed later were undiag- 
nosable a t  the time he made the rating. His opinion, given at  
the hearing, that  he had made a mistake was, as he said, 'in 
retrospect.' He  stated that  the abcess and osteomylitis prob- 
ably did exist in October 1958 and probably had been there in a 
latent state. They were only consequences of a known injury 
and developed after the release was executed. There is no com- 
petent evidence that they were (facts' a t  the time the compro- 
mise settlement was made and approved. The parties contracted 
with respect to such consequences. The mistake disclosed by 
this record is not such as will enable a court of equity to set 
aside a release." 

The opinion and award of the Commission is 

Affirmed. 

BROCK and MORRIS, JJ . ,  concur. 
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BERNADINE WILES, D/B/A CENTERVIEW TAXI v. RA4LJ?H P. MULLINAX, 
JR., AND MULLINAX INSUItANCE AGENCY, INC. 

No. 6919SC15 

(Filed 26 February 1969) 

1. Evidence § 23; Insurance § 2-- admission of allegations in nn- 
swer 

I n  an action for darnages by reason of the alleged negligent failure of 
defendant insurance agents to procure for plaintiff workmen's compen- 
sation insurance coverage and their negligent failure to notify plaintifl 
that they had not done so, the court properly allowed plaintiff to introduce 
portions of drfendants' further ansmrr and defense to the effect that two 
insurance companies had been disniissed as  dcfendants in a workmen's 
compensation procerding before the Industrial Commission on the ground 
that they were not insurance carriers for this plaintift', the parts of the 
further answer admitted bring distinct and scparate facts pertinent to the 
issues and competent as  judicial admissions as well as admissions against 
interest. 

2. Evidence 5 2- allegations in pleadings - competency 
Admissions of specific facts in the answer may be introduced into evi- 

dence, and the opposing party may then qualify or explain the admission. 

3. Judgments § 36- parties concluded 
Opinion and award of the Industrial Commission is not res judicafa as 

to defendants in this action who were not parties to the proceeding be- 
fore the Industrial Commission, although one of the defendants was a mit- 
ness in that proceeding. 

4. Evidence § 22-- judgment in former trial or proceeding 
Except wbere the principle of res judicata is involved, the judgment or 

finding of a court or the decision of an administrative oKicer or tribunal 
cannot be used in another case as evidence of the facts found. 

5. Appeal and Error 4- admission of evidence - error cured by 
pleading 

The admission of incompetent evidence is cured when the fact sought to 
be established is aIleged in appellant's pleading. 

6. Evidence § 212; Insurance § 2-- admission of Industrial Commis- 
sion judgment 

In a n  action for damages by reason of the alleged negligent failure of 
defendant insurance agents to procure for plaintiff workmen's compensz- 
tion insurance coverage and their negligent failure to notify plaintiff that 
they had not done so, the court committed prejudicial error in admitting 
into evidence an opinion and award of the Industrial Commission in w h r h  
it  was found that plaintiff had no workmen's compensation insurance 
coverage on the date in question, where dcfendants were not parties to the 
proceeding before the Industrial Commission. 

7. Trial 3 35; Insurance § agent's failure to procure insuranrx? 
- binders - burden of proof 

In an action for damages by reason of the alleged negligent failure of 
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defendant insumnce agent4 to procure for plaintiff workmen's compmsa- 
tion insurance, it was prejudicial error for the court to place the burden 
of proof on defendants to establish an insurance binder introduced by de- 
fendants which allegedly bound an insurance conlpany to provide coverage 
for plaintiff, the binder not constituting an affirmative defense but being 
evidence to refute plaintiff's claim that defendants negligently failed r e  
1)rocure the irislirallcr coverage. 

APPEAL by defendants from Xeay, J., a t  the 3 June 1968 Session 
of CABARRUS Superior Court. 

Plaintiff filed her complaint on 10 April 1961 alleging the negli- 
gent failure of the defendants to procure workmen's compensat,ion 
insurance for her or to notify plaintiff of cancellation of her cov- 
erage, resulting in the liability of the plaintiff for an injury occur- 
ring on 29 November 1958. 

In their answer, defendants contended that plaintiff had coverage 
on 29 November 1958 and that they were not negligent. 

This is the third appeal of this case from the superior court. A 
sufficient statement of the facts may be found in the opinions in 
Wiles v. Mzdlinax, appearing in 267 N.C. 392, 148 S.E. 2d 229, and 
270 N.C. 661, 155 S.E. 2d 246. 

In the third trial in superior court, the jury answered the issues 
submitted in favor of plaintiff, and from judgment on the vcrdict 
defendants appealed, assigning error. 

Williams, Willeford '9 Boger by Brice J. Willeford, Jr., for plain- 
tiff appellee. 

Hartsell, Hartsell & Mills by T;17illiam I,. Mills, Jr., and K. Mi- 
chael Koontz for defendant appellants. 

[I] ( I )  Defendants assign as error the trial court's allowing 
plaintiff to introducc paragraphs 1, 2, 3, 4, 7 and 11 of defendants' 
fourth further answer and defensc. These paragraphs are summarized 
as follows: Defendants arc informed and believe that after claim 
was made against plaintiff by Estelle Tucker (widow of thc deceased 
employee) a hearing was ~ c t  before the North Carolina Industrial 
Commission a t  Concord, N. C. Plaintiff hcrein, as the employer of 
Murray Lee Tucker, appeared a t  said meeting, presided ovcr by 
Deputy Commissioner Shuford, on 3 December 1959. Royal In- 
demnity Company and Dixie Fire and Casualty Company appcared 
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before the commissioner on said date as the carriers for the em- 
ployer. Royal and Dixie each denied that they were the insurance 
carriers for plaintiff, who appeared before the Industrial Commis- 
sion without legal counsel or advice. Defendants are informed and 
believe that the Industrial Commission dismissed Royal Indemnity 
Company and Dixie Fire and. Casualty Company as defendants in 
the matter pending before the Industrial Commission; that plain- 
tiff thereafter communicated with Royal and Dixie and said coin- 
panies denied pIaintiff7s claim, but plaintiff has never attempted to 
recover a t  law from either of said companies. 

121 It is well settled that admissions of specific facts in tlie an- 
swer may be introduced into evidence, though i t  is not necessary to 
do so. The opposing party may then qualify or explain the admis- 
sion. Chavis v. Insurance Co., 251 N.C. 849, 112 S.E. 2d 574; Win- 
slow v. Jordan, 236 N.C. 166, 72 S.E. 2d 228; Stansbury, N. C. Evi- 
dence 2d, 177; 3 Strong, N. C. Index 2d, Evidence, 23, p. 634. In 
Chavis v. Insurance Co., supra, in an opinion by Higgins, J., it is 
said: "The assignments of error based on the introduction of parts 
of defendant's answer are without merit. The parts of the answer 
offered were of distinct and separate facts pertinent to the issues. 
They were competent as judicial admissions as well as admissions 
against interest. (Citations including Wi?zslow v. Jordan, Supra.)" 

[I] We hold that the court did not err in permitting plaintiff to 
introduce the above-mentioned portions of defendants' answer, and 
the assignment of error pertaining thereto is overruled. 

(2) Defendants assign as error the court's alIowing plaintiff to 
introduce in evidence the opinion and award of the Industrial Com- 
mission rendered in the proceeding referred to above. 

13, 4, 61 Although the individual defendant testified as a witness 
in the hearing before the Industrial Commission, neither of defend- 
ants was a party to the proceeding. The opinion and award of the 
Industrial Commission was not res judicata as to the defendants 
herein. Wiles v. Mullinaz, 270 N.C. 661, 155 S.E. 2d 246. Except 
where the principle of res judicata is involved, the judgment or 
finding of a court, or the decision of an administrative officer or tri- 
bunal, cannot be used in another case as evidence of the facts found. 
Stansbury, N. C. Evidence 2d, § 143; Warren v. Insurance Co., 215 
N.C. 402, 2 S.E. 2d 17. We think the triaI court. erred in permitting 
plaintiff to introduce the opinion and award of the Industrial Com- 
mission in evidence. We must now determine if the error was prej- 
udicial to defendants. 
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W m s  v. MULLINAX 

151 The reception of incompetent evidcnce to prove an admitted 
fact is not cause for disturbing the result of a trial. I n  R e  Will of 
Crawford, 246 N.C. 322, 98 S.E. 2d 29; Rudd v. Casualty Co., 202 
N.C. 779, 164 S.E. 345. The admission of testimony over defendants' 
objection as to a particular fact cannot be prejudicial where defend- 
ants allege the identical matter in their answer. R a y  v. Membership 
Corp., 252 N.C. 380, 113 S.E. 2d 806. The admission of incompetent 
evidence is cured where the fact sought to be established is alleged 
in appellant's pleading, or the substance of the incompetent testi- 
mony is abundantly established by competent evidence. 1 Strong, 
N. C. Index 2d, Appeal and Error, $ 48, pp. 196, 197. 

[6] But, the findings of fact and conclusions of law contained ia 
the opinion and award of the Industrial Commission went far be- 
yond the admissions in defendants' answer. We quote two examples: 

((* * * (On) 29 November 1958, the defendant employer had 
no workmen's compensation insurance with defendant insur- 
ance carriers. 

(C * * 
The defendant insurance carriers had no workmen's compensa- 
tion insurance policy in force for the protection of defendant 
employer a t  the time of the injury by accident giving rise 
hereto. Defendant employer was a non-insurer a t  such time." 

We hold that the error was prejudicial to defendants, entitling 
them to a new trial. The assignment of error is sustained. 

[7] (3) Defendants also assign as error a portion of the trial 
judge's charge placing the burden of proof on defendants to estab- 
lish an insurance binder which they introduced in evidence. 

The second issue submitted to the jury was as follows: "Did the 
defendants negligently fail to procure such workmen's compensation 
insurance coverage, as alleged in the complaint?" After stating this 
issue, the trial judge properly instructed the jury that the burden 
of proof on the issue was on the plaintiff. 3 s  evidence that they did 
not fail to procure coverage for plaintiff, defcndants introduced what 
they contended was a binder which bound the Dixie Insurance Com- 
pany to provide coverage for plaintiff. This evidence was vital to 
defendants and in referring to i t  the trial judge stated in his charge: 
( ( +  * + And, if you find from the evidence and by its greater 

weight the supporting evidence concerning the binder, the date which 
i t  was mailed to the Dixie Insurance Company, the receipt thereby, 
the contract between the Dixie Insurance Company and the defend- 
ants, if you find the supporting evidence to be true, the same is 
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sufficient for you to find that there was a valid binder issued by the 
Dixie Insurance Company." A little later in his charge, in referring 
to the binders, the trial judge stated: "* " * [Tlhe defendant 
argues and contends that you should find from the evidence and 
by its greater weight " * *." 

It is true that the burden of proving an affirmative defense is on 
the defendant, and ordinarily such defense must be proved by the 
greater weight of the evidence. 3 Strong, N. C. Index 2d, Evidence, 
§ 9, pp. 606, 607. But, the binders alleged and introduced in evidence 
by defendants did not constitute an affirmative defense; they were 
evidence in defense of plaintiff's claim that defendants negligently 
failed to procure workmen's compensation insurance coverage for 
plaintiff. 

The assignment of error is well taken and the error was prej- 
udicial to defendants. 

We refrain from discussing the other assignments of error brought 
forward and argued in defendants' brief, as the questions raised 
probably will not arise upon a retrial of this action. 

We realize that the cause of action alleged in this case has 
existed for more than tcn years, that there have been three trials 
in the superior court and three appeals to the Appellate Division. 
Nevcrtheless, all parties are entitled to a trial free from prejudicial 
error and for the prejudicial errors discussed above, defendants arc 
entitled to a 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

ARTIS LECK KENNEDY v. PILOT LIFE INSURANCE COMPANY 

No. 6919SC36 

(Filcd 26 February 1969) 

1. Insura~lce 5 44- action on medical policy - computation of time 
for benefits - "month" defined 

Under group medical expense policy providing that the employee shall 
be eligilrle for insurance on the day immediately following the completion 
of one month of continuous and active employment, plaintiff employee is 
not entitled to benefits under the policy where he begins work on July 8 



78 I N  THE COURT OF APPEALS 

and his son is hospitalized for injuries on August 7, the word "monih" 
signifying a calendar month and not a thirty-day or lunar month. 

2. Time-- "month" used in statutes 
When the word "month" is used in the General Statutes, it is to be 

construed to mean a calendar month, unless otherwise expressed. G.S. 
12-3. 

3. Time-- "nlonth" defined 
Unless an intention to the contrary is expressed, the word "month" 

signifies a calendar month, regardless of the number of days it containe. 

APPEAL by defendant from Crissman, J., 23 September 1968 
Session, RANDOLPH Superior Court. 

This is an action to recover medical expense benefits from de- 
fendant under a group insurance policy issued to plaintiff's em- 
ployer, Leward Cotton Mills. 

During the week before Monday, 8 July 1963, plaintiff applied 
and was accepted for work a t  Leward Cotton Mills, and was to re- 
port for work on Monday, 8 July 1963. On the same date that he 
applied for work, plaintiff signed an application for insurance cov- 
erage, including coverage for dependents, under defendant's group 
insurance policy. The policy contains the following provision: 

"Each such person shall be eligible for insurance hereunder 
on the date of issue of this policy, except that if the employ- 
ment of such person with the Policyholder commences after 
February 11, 1960, he shall be eligible for inszcrancc here- 
under on the day immediately following the completion of one 
month of continzcous, active employment with the Policyholder." 
(Emphasis added.) 

With respect to the effective date of coverage, the policy pro- 
vides : 

"The insurance of any person hereunder shall become effec- 
tive on 

"(a) The date on which he first becomes eligible for 
such insurance . . ." (Emphasis added.) 

With respect to medical expense benefits the policy provides: 

('If any person or an eligible dependent of any person shall 
become confined as a registered bed-patient in a hospital . . . 
and if such confinement commences while insurance for Hos- 
pital Expense Benefits is i n  force under this policy . . . Pilot 
Life shall pay. . . ." (Emphasis added.) 
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Plaintiff first reported for work with Leward Cotton Mills on 8 
July 1963, and remained in its continuous active employment for 
several months. On 7 August 1963, plaintiff's son was hospitalized 
for injuries received that day in an accident. 

The parties stipulated that if defendant is liable to the plaintiff, 
the benefits due are $509.94, with interest thereon from 1 December 
1963. 

The case was heard by Judge Crissman upon stipulated facts, 
and he concluded therefrom that plaintiff was entitled to recover, 
and accordingly entered judgment awarding to plaintiff the sum of 
$509.94, plus interest from 1 December 1963. Defendant appealed. 

Ottzoay Burton for plairhf appellee. 

Wharton, Ivey & Wharton, by Richard L. Wharton, for dejend- 
ant appellant. 

[I] The sole question involved in this appeal centers upon an in- 
terpretation of that portion of the group insurance policy which 
reads: "[Hle shall be eligible for insurance hereunder on the day 
immediately following the completion of one month of continuous, 
active employment with the Policyholder." 

Plaintiff contends that this means he is covered under the policy 
on the day immediately following the completion of thirty days of 
continuous active employment. He argues that he commenced work 
on 8 July and conipletcd thirty days of employment on 6 Augu~t ;  
and, therefore, undcr the terms of the policy, he is entitled to med- 
ical expense benefits for his son's hospitalization which began nn 
7 August. 

Defendant contends that the above quoted portion of the policy 
means that plaintiff's coverage began on the day immediately fol- 
lowing the completion of one calendar month of continuous active 
employment. Defendant argues that plaintiff commenced work on 8 
July and completed onc calcndar month of employment on 7 Au- 
gust; and, therefore, undcr the terms of the policy, plaintiff would 
be entitled to incdical expense benefits only for hospitalization 
which began on or after 8 August. Defendant argues that plaintiff's 
son's hospitalization began before he became covered under the 
policy and therefore defendant is not liable to plaintiff under the 
policy. 
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It seems that plaintiff contends there are three kinds of months: 
(1) a lunar month, (2) a calendar month, and (3) when neither 
lunar nor calendar is specified, a thirty-day month. Apparently the 
trial judge adopted this view. 

A disposition of this case requires that we determine what period 
of time is intended, absent any explanation, when the word "month" 
is used in an insurance contract. 

[2] In North Carolina, when the word "month" is used in our 
Gcneral Statutes it is to be construed to mean a calendar month, 
unless otherwise expressed. G.S. 12-3. In 1875 our Supreme Court 
stated: "We have not found in any modern case or any treatise on 
the law any definition of the word 'month' which makes i t  synony- 
mous with thirty days . . ." State v. Upchurch, 72 N.C. 146. In 
1891 our Supreme Court, in ruling upon the time within which an 
action could be instituted under the terms of an insurance policy 
which provided that actions must be commenced within twelve 
months, stated: "Twelve months, in the absence of a legislative 
definition of the word 'month,' must be interpreted, according to the 
ordinary popular understanding, as meaning twelve calendar (not, 
lunar) months." And the court went on to observe: "The courts of 
this country have very generally adopted a different rule of con- 
struction from that which obtained in England before the Revolu- 
tion, because the popular _sense of the word 'n~onth' was, in America, 
a calendar, not a lunar, month." Muse v. Assurance Co., 108 N.C. 
240, 13 S.E. 94. 

Not since 1853, in the case of Rives v. Guthrie, 46 N.C. 84, have 
we found any indication by the Supreme Court of North Carolina 
that  the word "month" is to be taken as meaning anything other 
than a calendar month, exccpt where i t  might be specified as some 
type of month. Indeed, five years later, with two of the members of 
the 1853 Court still sitting, the Court approvcd an instruction to 
the jury that the word "month" in a contract, without explanation 
or addition, meant a calendar month. Satterwhite v. Burwell, 51 
N.C. 92. 

131 At early common law the term "month" meant a lunar month 
of twenty-eight days, but in the United States the common law rule 
was followed in only the early days of the republic. I n  the United 
States the term "month" is now universally computed by the cal- 
endar, unless a contrary meaning is indicated by the statute or con- 
tract under construction. Also, the term "thirty days" and the term 
"one month" are not synonymous, although where the particular cal- 
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endar month is composed of exactly thirty days the number of days 
involved happen to be the same. The word "mont8hn has a clear and 
well-defined meaning, and refers to a particular time. Unless an in- 
tention to the contrary is expressed, i t  signifies a calendar month, 
regardless of the number of days i t  contains. Guaranty Trust Co. v .  
Green Cove Railroad, 139 U.S. 137, 11 S. Ct. 512, 35 L. Ed. 116; 
State v .  Upchurch, supra; Muse v .  Assurance Co., supra; Daniel v. 
Ormand, 26 Ala. App. 441, 163 So. 361 ; Parseghian v .  Parseghiw, 
206 Ark. 869, 178 S.W. 2d 49; dllbritten v .  National Acceptance 
Co., 183 Kan. 5, 325 P. 2d 40; Bohles v. Prudential Insurance Co., 
83 N.J.L. 246, 83 A. 904; Needham v .  Moore, 200 Tenn. 445, 292 
S.W. 2d 720; In  Re Lynch's Estate, 123 Utah 57, 254 P. 2d 454; 52 
Am. Jur., Time, $ 11, p. 336; 86 C.J.S., Time, $ 10, p. 837; Annot., 
97 A.L.R. 982 (1935). 

[l] We hold that, under the terms of the group insurance policy, 
plaintiff's coverage did not commence until 8 August 1963, one day 
after his son's hospitalization, and therefore defendant is not liable 
for the medical expense incurred. This may appear to work a hard- 
ship on plaintiff merely because the hospitalization was necessary 
on 7 August instead of 8 August, but we are not a t  liberty to rewrite 
the contract because of sympathy. 

I t  follows that we disagree with t,he ruling of the trial judge, and 
the judgment appealed from is 

Reversed. 

CAMPBELL and MORRIS, JJ.: concur. 

ADRIAN P. STOUT AND NOEL N. COLTRANE, JR., D/B/A STOUT & COL- 
TRANE, ARCHITECTS v. J O E  F. SMITH 

No. 6918SC4 

(Filed 26 February 1969) 

1. Quasi Contracts 5 % recovery on quantum merui t  - instructions 
In  an action to recover architectural few upon alternative allegations 

of express contract or of qmntum meruit, if the services are not furnishfd 
in accordance with the contract, recovery on quantum meruit is limited 
to the reasonable vahic of the services accepted and appropriated by de- 
fendant, and an instruction permitting recovery for the value of all ser- 
vices furnished by plaintift', whether or not they were accepted, is praj- 
udicial to defendant. 
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2. Contracts 5 25; Quasi Contracts g + recovery on quantum 
meruit - pleadings 

In an action to recover for personal scrvices. it is permissible for the 
one rendering the services to abandon his allegations of special contract 
and proceed on the principle of quuntum meruit, but the measure of such 
recovery is the reasonable value of the services rendered by plaintiff and 
accepted by defendant. 

APPEAL by defendant from Gwyn, J., a t  the 11 March 1968 Ses- 
sion of GUILFORD Superior Court (Greensboro Division). 

In their complaint, plaintiffs alleged substantially as follows: 
They are architects practicing their profession as partners. Plaintiff 
Coltrane and defendant made an agreement whereby the plaintiffs 
would design a personal residence for the defendant, with the fea- 
tures and materials desired by the defendant, their fee to be based 
on a percentage of the cost of construction. Plaintiff Coltrane ad- 
vised the defendant a s  to suitable lots and had numerous confer- 
ences with the defendant in order to tailor the house to the needs of 
the defendant. When the bids were submitted on the final plans and 
specifications, they were greatly in excess of the cost reasonably ex- 
pected by either party, although no specific limit had ever been set. 
Subsequently, the cost was reduced, but the defendant remained un- 
satisfied and finally decided not to build the house proposed by 
plaintiffs. Defendant built a house with many fcatures suggested by 
plaintiffs on a site recommended by them. Plaintiffs prayed for their 
fee based upon the agreement and, in the alternative, for quantum 
meruit. 

In his answer, defendant admitted that the parties made an agree- 
ment whereby plaintiffs would design a housc with features and ma- 
terials suitable to the defendant, and that the plaintiffs were to be 
paid a fcc for their work. He dcnicd the rcmaindcr of the complaint 
and contended that thc agreement was conditioned on the plaintiffs' 
designing a house capable of being built for a maximum cost of 
$45,000. Defendant denied any liability under an express contract 
and also denied liability under the theory of quantum meruit, con- 
tending that the plans submitted wcre for a house costing so nluch 
in excess of $45,000 as to be worthlcss to him. 

The parties introduccd testimony substantially as alleged in 
their respective pleadings. The case was submitted to thc jury and 
the jury found that the plaintiffs had rendered services to the de- 
fendant for which they were entitled to be paid in the amount of 
$3,861.75. Defendant appeals from judgment on the verdict, assign- 
ing error. 
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Sapp & Sapp by Armistead W. Sapp, Jr., and W. Samuel Shajjer, 
11, for plainti,g appellees. 

Smith, Moore, Smith, Xchell & Hunter b y  Herbert 0. Davis for 
defendant appellant. 

[I] In  his first assignment of error, dcfendant contends that  the 
court erred in charging the jury on the measure of damages where 
a contract does not specify the compensation for the services to be 
rendered under the contract; also, that  the court erred in failing to 
charge the jury on thc proper measure of damages. 

Among the challenged portions of the court's charge are the fol- 
lowing: 

I(* * X- But, where a person performs services for another at 
his request and to be paid for i t  AXD WHERE THE AMOUNT HAS 
NOT BEEN EXPRESSLY AGREED UPON, thcn the law would say 
that  there would be an obligation to pay what the services were 
fairly and reasonably worth, worth being what services of that 
character would cost whcn procured on the open market, the 
open market being the kind of market where a pcrson is willing 
to render such scrvices but not required to and where the pur- 
chasing or using public or pcrson is willing to purchase such 
services and pay for i t  but doesn't have to. * " " 
But you are further instructed that  if the plaintiff has satisfied 
you, the jury, from the evidence and by its greater weight thai  
thc defendant engaged the plaintiff to perform architccturs! 
services and that  such architectural scrvices were performed 
and that no express agreement was entered into as to the 
amount to he paid for the services, thcn the law would say that  
compensation would be due and to the extcnt of what was fair 
and reasonable, and upon such finding, that is by the greater 
weight of the evidence. i t  would be your duty to answer the 
first issue YES. * " * 
* X- * So, he [the plaintiff Coltrane] says and contends h e  

was working on a quantum meruit basis, that  he was undcr- 
taking to perform services not knowing what the dcfendan", 
would probably pay * * "." 

No issue as to whether there was an express contract between the 
parties was submitted to the jury. The judge's charge was based en- 
tirely on what he declared to be the principle of quantum meruif. 



84 I N  T H E  COURT OF APPEALS [4 

In paragraph 3 of the complaint, plaintiffs alleged: "Defendant 
agreed that  he would pay plaintiffs for their professional services 
and work product and the architect's fee based upon the fee schedule 
of the American Institute of Architects, then in effect. And agreed 
to make said payment in accordance with the provisions of said 
schedule requiring payment of seventy-five per cent of the architect's 
fee based upon 8.3% of the construction costs a t  the time plans and 
specifications were completed and submitted to bidders." Plaintiff' 
Coltrane gave testimony in support of this allegation and testified 
that the amount sued for, $5,071.84, was on the basis of a $78,000 
project. 

There is a difference between the measure of damages in a claim 
on express contract, one on implied contract, and one on quantum 
meruit. "A promise to pay for services is implicd when they are 
rcndered and received in such circumstances as authorize the party 
performing to entertain a reasonable expectation of payment for 
them by the party benefited. However, the law will not imply a 
promise to  pay the value of services rendered and accepted, where 
there is proof of a special agreement to pay therefor a particular 

. d3 Am. Jur., Work and amount or in a particular manner * * * " 
Labor, § 6, pp. 514, 515. "If there is no special agreement as to the 
amount of compensation and the services are not intended to be 
gratuitous, the law implies a promise by the employer to pay what 
services reasonably are worth, which is determined largely by the 
nature of the work and the customary rate of pay for such work in 
the community and a t  the time the work was performed." Ibid, § 
10, p. 518. "The measure of recovery for services furnishcd or goods 
received under the doctrine of unjust enrichment, as distinguished 
from the doctrine of contracts implied in fact, is the value of the 
actual benefit realized and retained." Ibid, 5 32, p. 536. 

121 It is permissible under our practice, in an action to recover 
for personal services, for the one rendering the services to abandon 
his allegations of special contract and proceed on the principle of 
quantum meruit. Lindsey v. Xpeight, 224 N.C. 453, 31 S.E. 2d 371. 
But, t,he measure of such recovery, predicated on implied assumpsit, 
is the reasonable value of the services rendered by plaintiff and ac- 
cepted by defendant. Thormer v. Mail Order. Co., 241 N.C. 249, 85 
S.E. 2d 140. 

I n  Thormer 2,. Mail Order Co., supra, cited in defendant's brief, 
the action was instituted to recover for advertising material furn- 
ished by plaintiff. The Supreme Court held that  if the material was 
not furnished in accordance with the contract, recovery on quantum 
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meruit was limited to such materials and services as were accepted 
and appropriated by defendant, and an instruction permitting re- 
covery for the value of all services and materials furnished by plain- 
tiff, regardless of whether they were accepted or not, was reversible 
error. In an opinion by Bobbitt, J., and referring to the materiale 
and services accepted and appropriated by defendant, the Court 
said: "As to these, and these alone, defendant must pay, on the 
basis of quantum meruit; and the basis of liability therefor is quasi- 
contract, i.e., unjust enrichment." 

[I] The effect of the judge's charge in the instant case was that 
plaintiffs were entitled to recover the reasonable value of all ser- 
vices performed by them for or on account of the defendant. In 
view of the express contract pleaded by plaintiffs, i t  was error, prej- 
udicial to the defendant, for the court to charge the jury that plain- 
tiffs were entitled to recover for the reasonable value of their ser- 
vices, without limiting such recovery to the reasonable value of the 
services accepted and appropriated by defendant. Defendant's as- 
signment of error is well taken. 

We will refrain from discussing the other assignnients of error 
brought forth and argued in defendant's brief for the reason that 
they probably will not recur upon a retrial of this action. 

For error in the court's instructions to the jury which was prej- 
udicial to defendant, there must be a 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

CHARLES W. GILLIAM Awn WIFE, IIETTIE P. GILLIAM V. BRUCE 
RUFFIN AND WIPE, PAULINF: a. RUFFIN;  CHARLES RUFFIN amn 
WIFE, J O  ANN U .  RUFFIN;  RUFFIN & RUFFIN REALTY & CON- 
STRUCTION, ING., A C o n ~ o ~ A ~ r o a ;  A m  R. (;. I-IANCOCK ANn WIFE, 
CORA 1C. HANCOCK 

No. 6918SC30 

(Filed 26 February 1960) 

1. Parties 1- necessary parties 
G.S. 1-73 contemplates that  all prrsons necessary to a complete de 

termination of the matters in litigation may, in some instances, and must 
in others, be made parties plaintiff or defendant. 
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2' Pleadings 29- judgment on  demurrer  - misjoinder of causes 
Where a demurrer is sustained for ruisjoinder of causrs only, the several 

causes of action may be divided. G.S. 1-132. 

3. Pleadings 20- judgment o n  demurrer  - misjoinder of parties 
a n d  causes 

Where dcnlnrrer is sustained for ~nisjoinder of partics and causes of 
action, the action must be dismissr.d and the court is without authority 
to allow plaintiffs to amend or to direct a severance of the causes of ac- 
tion for trial under G.S. 1-132. 

4. Pleadings 29; Part ies  3 3- nlisjoinder of parties and  causes - dismissal of action - amendment - joinder of same defendants 
under  G.S.l-73 

Where an action is dismissed as to certain defendants for misjoinder 
of parties and causes of action, plaintiffs may not thereafter amend their 
complaint and bring such defendants back into the action as new parties 
under G.S. 1-73, and motion that the action again he dismissed as to such 
defendants should be allowed. 

APPEAL by defendants R. G. Hancock and wife, Cora E. Hsn- 
cock, from Gwyn, J . ,  9 Septembcr 1968 Session of Superior Court of 
GUILPORD County, Greensboro Civil Division. 

This case has been here before on an appeal by plaintiffs from 
a judgment allowing demurrer and dismissing the action as to some 
of the defendants, including thc defendants R. G. Hancock and wife, 
Cora E. Hancock (Hancocks). This Court held that the demurrer 
should have been allowed and the action dismissed as to the Han- 
cocks and others because of a misjoinder of parties and causes of 
action. For a summary of the causcs of action, see opinion by Morris, 
J., in Gilliam v. Ruffin, 1 N.C. App. 503, 162 S.E. 2d 145, which wns 
filed 10 July 1968. 

Under date of 20 July 1968, plaintiffs moved "to amend their 
complaint in this action by striking therefrom defendants Jerry 
Williams and BOFA, Inc., as parties, and by striking therefrom the 
Fifth and Sixth Causes of Action." On 26 July 1968 Judge Exum 
denicd this motion and ordcred that "(t)he plaintiffs are allowed 
to and including the first day of Scptcmber, 1968, to amend as per- 
mitted by Judge Crissman's Judgment of March 15, 1968." 

The pertinent parts of the 15 March 1968 judgment of Judge 
Crissman read: 

"IT APPEARING TO THE COURT upon argument of counsel that 
there is a misjoinder of parties and causes, and that the Demur- 
rer as to defendants Hancock, Jerry Williams and BOFA, Inc. 
should be allowed, and the matter dismissed as to them, and IT 
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FURTHER APPEARING TO THE COURT that the Demurrer as to 
the defendants Ruffin should be allowed, but the Court in its 
discretion being of the opinion that the plaintiffs should be al- 
lowed to amend their complaint as to the defendants Ruffin and 
the corporate defendant Ruffin; 

Now, THEREFOBE, IT IS ORDERED, ADJUDGED ~ N D  DECREED that 
the Demurrers of the defendants Williams, BOFA, Inc. and 
Hancock be and the same are hereby sustained and allowed and 
this matter is dismissed as to them, and as to the defendan& 
Ruffin the Demurrer is allowed, but the Court in its discretion 
allows the plaintiffs twenty (20) days within which to amend 
their complaint, if any they have, against the other defendants 
herein." 

On 5 August 1968 plaintiffs filed a motion in which i t  is asserted 
that  plaintiffs have amended their complaint pursuant to permission 
of the court and request that the Hancocks be made parties. On 5 
August 1968 an assistant clerk of the supcrior court signed an order 
making the Hancocks parties hereto. 

On 26 August 1968 the Hancocks filed a motion to again dis- 
miss the case as to them, alleging, among other things: 

"That the complaint which the plaintiffs have caused to be 
served on these defendants, pursuant to the order making them 
parties, is in its essence identical in allegations of purported 
cauves of action to the Amended Complaint as to which demur- 
rer has been granted herein. That this Court has refused to 
allow the plaintiffs to amend their complaint as to these de- 
fendants and informed the attorney for the plaintiffs in open 
court that this cause has bcen dismissed as to these defendants. 
That  the plaintiffs have contrary to the intentions and purposes 
of the Order of 26 July 1968 and without the knowledge of the 
Presiding Judge of this Court procured an Order from the Clerk 
of this Court bringing in these defendants to defend the same 
cause a second time. 

WHEREFORE, these defendants would pray the Court that thrs 
matter be dismissed as to them for that this Court has no ju- 
risdiction to try this action to final Judgment more than once." 

From an order of the Superior Court dated 27 September 1968 
denying their motion to dismiss, the Haneoeks appeal. 
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David M. Clark for plaintif appellees. 

Hoyle, Boone, Dees & Johnson by J. Sam Johnson, Jr., for de- 
fendants Hancock, appellants. 

MALLARD, C.J. 

[4] The plaintiffs had no authority to amend their complaint in 
this case so as to again make the Hancocks necessary parties. We 
find no statute under these circumstances giving them such authority. 
The order of Judge Crissman of 15 March 1968 does not give them 
such authority. The order of Judgc Exum dated 26 July 1968, to 
which the plaintiffs did not except, specifically denies thcir motion 
of 20 July 1968 to be permitted to amend. Plaintiffs have not cited 
any authority permitting them to amend but argue in their brief: 

"So far as we could determine, the situation presented was 
unique. But no reason in law or equity presented itself why the 
appellants could not bc brought back into the action as i~ew 
parties under G.S. 1-73, since the objection of misjoinder of 
parties and causes had been removed by the dropping of the 
Fifth and Sixth Causes of Action involving Williams and BOFX, 
Inc." 

[1] G.S. 1-73 contemplates that all persons necessary to a corn- 
plete detcrmination of the matters in litigation may, in some in- 
stances, and must in others, be made parties plaintiff or defendant. 
Moore v. Massengill, 227 N.C. 244, 41 S.E. 2d 655. In the instafit 
case the court had specifically dismisscd it as to the Rancocks, and 
G.S. 1-73 is not applicable. 
[2] Under G.S. 1-132, whcre a demurrer is sustained for misjoinder 
of causes only, thc several causes of action may be divided. In the 
instant case the plaintiffs attempted to divide thc causes of action 
by amendment deleting portions thereof. This they could not do. 

[3] The Supreme Court has hcld that undcr G.S. 1-132 a cause of 
action cannot be divided where there is both a misjoinder of causes 
and also a misjoinder of parties. Tart v. Ryrne, 243 N.C. 409, 90 
S.E. 2d 692; Southern Mills, Inc. v. Yarn Co., 223 N.C. 479, 27 
S.E. 2d 289; Bank v. Angelo, 193 N.C. 576, 137 S.E. 705. 

In  the case of Short v. Reulty Co., 262 N.C. 576, 138 S.E. 2d 
210, Justice Higgins said: 

"The court committed error in sustaining the demurrcr for mis- 
joinder of parties and causes and thereafter allowing the plain- 
tiffs to amcnd. A misjoinder of parties and causes requires dis- 
missal of the action." 
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In the case of Bannister & Sons, Burch, Salter, Stock Yards, Trou;, 
v. Williams, 261 N.C. 586, 135 S.E. 2d 572, Justice Sharp said: 

"Under our practice 'a misjoinder of parties and causes of ac- 
tion constitutes a fatal defect. A severance is not permissible.' 
Xhaw v. Barnard, 229 N.C. 713, 51 S.E. 2d 295; Moore County 
v. Burns, 224 N.C. 700, 32 S.E. 2d 225. In other words, 'the 
Court is not authorized in such cases, to direct a severance of 
the respective causes of action for trial under the provisions of 
G.S. 1-132.' The action must be dismissed." 

[4] When the demurrer was allowed on the grounds of misjoinder 
of parties and causes of action, the action should have been dismissed. 
Kearns v. Primm, 263 N.C. 423, 139 S.E. 2d 697; Exterminating Co. 
v. O'Hanlon, 243 N.C. 457, 91 S.E. 2d 222; Snotherly v. Jenrette, 232 
N.C. 605, 61 S.E. 2d 708. It was dismissed as to these defendants. 
The order denying the motion of the Hancocks to again dismiss this 
case as to them is 

Reversed. 

BRITT and PARKER, JJ., concur. 

TOMMY NELSON ARANT, BY HIS NEXT FRIEND, W. H. ROOKER v. ERNEST 
MONROE RANSOM, EVIE LEE SYKES RANSOM AND ALFRED B. 
ARMSTRONG 

No. 6920SC75 

(Filed 26 February 1969) 

1. Automobiles § 43- sufficiency of pleadings 
In an action for personal injuries sustained in an automobile collision, 

complaint alleging that the driver of the car in which plaintiff was a pas- 
senger suddenly turned left to  enter a private driveway and was struck 
by defendant's car traveling in the same direction, and that defendant was 
traveling a t  a speed in excess of the posted maximum, was driving while 
under the influence of intoxicants and failed to give any signal of his 
intention to pass the vehicle in which plaintiff was riding, is  held to state 
a cause of action against defendant and not to disclose that the sole 
proximate cause of the collision was the negligence of the driver of the 
vehicle in which plaintiff was riding. 

a. Appeal and  Error § 48-- prejudicial e r ror  - burden of proof 
Appellant has the burden not only to show error but that the alleged 

error was prejudicial and amounted to the denial of some substantin1 
right. 
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3. Auton~obiles § 7- violation of traffic regulation - negligence per 
s e  

In the absence of specific provisions jn particular statutes which are  
susceptible to a contrary interpretation, the violation of a motor vehicle 
traffic regulation constitutes negligence per  se. 

4. Automobiles 5 7- violation of G.S. 20-138 -negligence per  s e  
I t  is negligence pcr sc to operate a niotor vchicle while under the iti- 

flnence of an intoxicant in violation of G.S. 20-138. 

5. Automobiles 5 0- instructions - "under t h e  influence" - harm- 
less error  

Tn an action for personal injuries sustained in an automobile accident, 
defendant was not prejudiced by error in portion of the charge defining 
"under the influence" of intoxicants where defendant testified that hc 
had pleadcd guilty to a criminal charge of driving under the influence 
of an intoxicant in violation of G.S. 20-138 on the occasion in question. 

APPEAL by defendants Ransom from Copeland, X.J., a t  the Sep- 
tember 1968 Special Civil Session of UNION Superior Court. 

In his complaint, plaintiff alleged that a t  about 6:15 p.m. on 25 
December 1966 he was riding as a passenger in the back seat of an 
automobile operated by defendant Armstrong on Rural Paved Road 
1120 in a rcsidential section one-half mile north of the town of 
Bladcnboro, in Bladen County; that defendant Armstrong carelessly 
and negligently turned to the left in order to enter a private drive- 
way on the left side of R.P.R. 1120; that while the car in which 
plaintiff was riding was making a lcft turn into said private drive- 
way, i t  was violently struck by an automobile owned by defendant 
Evie Ransom and operated by defendant Ernest Ransom. Among 
other allegations of negligence, plaintiff charged that defendant 
Ernest Ransom was driving approxin~ately 55 mph in a 35 mph spced 
zone, was driving while under the influence of an intoxicant, failed 
to use due care in passing another automobile traveling in the same 
direction, and failed to give timely and adequate signal of his inten- 
tion to pass the Armstrong automobile. 

At trial plaintiff introduccd evidence in support of his allega- 
tions and appropriate issues were submitted to the jury who an- 
swered the issucs in favor of plaintiff and defendant Armstrong and 
against defendants Ransom. From judgment entered on the verdict 
against them, defendants Ransom appealed. 

Koy E.  Dau'kins for plaintif]' appellee. 
Carpenter, Webb  & Golding b y  John C. Golding and Michael K. 

Gordon for defendant appellee Armstrong. 
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Smith, Grifin, Smith (e: Clark by C. Fradc Griffin for defendant 
appellants Ransom. 

BRITT, J. 
[I] Defendants Ransom filcd in this Court a demurrer ore tenus 
to the complaint, contending that the complaint alleges no facts 
showing actionable negligencc on the part of defendants Ransom 
but affirmatively discloses that the sole proximate cause of the col- 
lision was the negligence of defendant Armstrong. 

In  support of their demurrer, defendants Ransom cite Hout v. 
Harvell, 270 N.C. 274, 154 S.E. 2d 41. Wc think Hout is clearly dis- 
tinguishable from the case before us. In Hout, the car in which plain- 
tiff was riding as a passenger was traveling in the opposite direction 
from the car with which it collided; plaintiff alleged that the driver 
of the car in which he was riding suddenly turned to the left in front 
of the othcr car but that the operator of the oncoming car was neg- 
ligent in failing to kecp a proper lookout and maintain proper con- 
trol and was driving a t  an excessive rate of speed. The court held 
that in Houd there was no allegation of any fact or circumstance 
sufficient to give Mrs. Harvell, the operator of the oncoming car, 
timely notice that the driver of the car in which plaintiff was rid- 
ing intended to makc a left turn directly in front of her in order to 
enter a filling station on his left side of the highway; on the con- 
trary, plaintiff ailcged that her driver turned without giving a proper 
signal. The court held that Harvells' demurrer was properly sustained 
because under the circumstances detailed in the complaint, irrespec- 
tive of hcr speed or failure to keep a proper lookout, Mrs. Harvell 
could not have avoided a collision with the car in which plaintiff 
was riding; that the conduct of plaintiff's driver made the collision 
inevitable, insulated any prior negligence of Mrs. Harvell and con- 
stituted the sole proxicate cause of the collision. 

In  the case before us, the automobilcs were traveling in the same 
direction in a 35 mph speed zone in a residential section near the 
town of Bladenboro. Although plaintiff alleged that the driver of 
the car in which he was traveling turned suddcnly to the left in 
order to enter a private driveway on the left side of the road, he 
alleged, inter alia, that defendant Ernest Ransom was traveling a t  
a speed in excess of 35 mph, was driving while under the influence 
of an intoxicant and failcd to give any signal of his intention to pass 
the vehicle in which plaintiff was riding. 

The demurrer interposed in this Court is overruled. 

[2-51 Defendants Ransom assign as error a portion of the judge's 
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charge defining "under the influence" of intoxicants. While the chal- 
lenged instruction is open to criticism, we are unable to conclude 
that the appellants were prejudiced thereby. Garland v. Penegar, 
235 N.C. 517, 70 S.E. 2d 486. I t  is well established in this jurisdiction 
that the burden is on the appellant not only to show error, but that 
the alleged error was prejudicial and amounted to the denial ;f 
some substantial right. 1 Strong, N. C. Index 2d, Appeal and Error, 
$ 46, p. 190. In the absence of spccific provisions in particular staf- 
utes which are susceptible of a contrary interpretation, the violation 
of a motor vehicle traffic regulation constitutes negligence per se. 1 
Strong, N. C. Index 2d, Automobiles, § 7, p. 383; Correll v. Gaskins, 
263 N.C. 212, 139 S.E. 2d 202. Onc of plaintiff's allegations of ncg- 
ligence against defendants Ransom was that a t  the time of the col- 
lision defendant Ernest Ransom was operating an automobile while 
under the influence of an intoxicant, in violation of G.S. 20-138. A 
violation of this statute is negligence per se. Bank v. Lindsey, 264 
N.C. 585, 142 S.E. 2d 357. As a witness called by plaintiff, defendant 
Ernest Ransom testified that he plcaded guilty in the Bladen County 
Court to driving under the influence of an intoxicant in violation of 
G.S. 20-138 on the occasion in question. In view of this admission of 
violating the statute, the challenged portion of the charge was llot 
prejudicial to the defendants Ransom, and the assignment of error 
relating thcreto is overruled. 

We have considered the other assignments of error brought for- 
ward and argued in appellants' brief, but finding them without merit, 
they are overruled. 

No error. 

MALLARD, C.J., and PARKER, J., concur. 

MINNIE W. YATES V. JOSEPH B. BROWN AND WIFE, LOUISE W. BROWN 
No. 6919SC33 

(Filed 26 February 1969) 

1. Bills and Notes 9-- endorsers 
Persons who sign their names on the back of a note a re  endorsers. G.S. 

2644. 

2. Bills and Notes 9 7- qualified endorsement 
To constitute a qualified endorsement it is necessary to add to the en- 
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dorsers' signature the words "without recourse" or words of similar irn- 
port. G.S. 25-44. 

3. Bills and Notes S 9-- language constituting unqualified endorse- 
ment 

An cndorse~nmt containing the words "this note is transferred and as- 
signed to k'" constitutes an unqualified endorsement. 

4. Bills and Notes a 19- competency of parol evidence to qualify en- 
dorsement 

111 an action by holder in due coursc to  rccover on a note, trial court 
properly refused to allow the defendant endorsers to introduce parol evi- 
dence of an alleged contemporancous agreement which would tend to  
qualify their endorsement. 

APPEAL by defendants from Crissrnan, J., a t  the 9 July 1968 Ses- 
sion of RANDOLPH Superior Court. 

Plaintiff filed her complaint 15 September 3965 alleging substan- 
tially as follows: That  she was owner and holder in due course of a 
note in the amount of $2,050.00 sjgned by Harlan Ray  Lutz and wife, 
Ada W. Lutz, dated 20 August 1963, and made payable to Joseph 
R. Brown and wife, Louise Mi. Brown. That she took the note before 
maturity, without notice of any defect or infirmity, for valuc, and 
in good faith. Tha t  the makers Ieft the State about Dccember 1964 
and failed and refused to make payments thcreafter; that  notice was 
given and demand made to the defendants, as endorsers, but they 
have rcfused to make payment. That  foreclosure of a second deed 
of trust securing thc note failed to yield more than the cost of sale 
and that the first deed of trust was being foreclosed. The plaintiff 
then prayed for $2,050.00 and intcrest. 

Thc defendants answered, denying that thc plaintiff was a hoider 
in due course and contcnding that the note referred to in the com- 
plaint was one of eleven notes, secured by eleven second dceds of 
trust, all transfcrred to the plaintiff by defendants for the lump 
sum of $12,010.00. 

The defendants further alleged that  the transfer was based on a 
written agreement that  the defendants had rcceived no payment,; 
and that there were no prior liens on the land, except for the first, 
deed of trust in cach case, and an oral agreement that  there would 
be no further liability on the part of the defendants. 

At the trial, plaintiff introduced the note upon which the suit was 
based, the note providing that "any default in the payment of prin- 
cipal or interest shall cause the whole amount to become immedi- 
ately due and payable upon demand by the holder." The final due 
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date was 1 August 1970, with monthly payments to begin 1 Sep- 
tember 1963. On the back of the not,e was the following: 

"For valuable considerations, this note, together with the deed 
of trust securing it, is transferred and assigned to Minnie W. 
Yates. 

This 18th day of October, 1963. 

(Signed) Joseph B. Brown [SEAL] 

(Signed) Louise W. Brown [SEAL] " 

The defendants introduced the written assignment wherein the 
eleven notes and second deeds of trust were listed, following which 
the defendants warranted that thcre were no prior liens on any of 
the property, except the first deed of trust, and that no payments 
had been received personally by the defendants. 

From judgment on the jury verdict for the plaintiff, the de- 
fendants appealed. 

Coltrane & Gavin by T .  Worth Coltrane and H.  Wade Yates for 
plaintiff appellee. 

Ottway Burton for defendant appellants. 

Subsequent to the filing of the case in this court, defendants1 
counsel filed a motion to add to the record an order entered by Criss- 
man, J., on 17 October 1968 extending the time for defendants to 
dockct their record on appeal to and including 16 November 1968. 
The motion is allowed. 

In  passing upon the mcrits of the appeal, the first question we 
must decide is whether the endorsement on the note which is t.hc 
subject of this action was qualified or unqualified. We hold that it* 
was an unqualified endorsement. 

[I, 21 In reaching this conclusion, we must consider the law of 
our State as it existed on 18 October 1963, the date of the endorse- 
ment. Defendants were endorsers of the note. G.S. 25-69. To h a w  
constituted a qualified endorsement, i t  was necessary to add to the 
endorsers' signatures the words "without recourse" or words of sim- 
ilar import. G.S. 25-44. 

[3] In the case before us, the endorscmcnt contained the follow- 
ing words: "This note * * * is transferred and assigned to Minnie 
W. Yates." In Davidson v .  Powell, 114 N.C. 575, 19 S.E. 601, the 
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words "I assign ovcr the within note" were used; the court held that 
the words used did not limit the endorser's liability, and in the opin- 
ion we find the following: "When assigned or transferred by endorse- 
ment hc becomes simply an endorser unless, by the terms of the as- 
signment, his liability is limited. When, as in this case, he uses the 
words, 'I assign over the within note to S. M. Powell,' and S. M. 
Powell endorses, 'for value reccivc.d I assign ovcr the within note to 
G. A. Davidson,' there is no restriction upon their liability." 

Our conclusion is also supported by decisions from other stat,es. 
I n  McCullough v. Stepp, 91 Ga. App. 103, 85 S.E. 2d 159, the words 
"I hereby transfm my right to this note to W. E. RilcCullough" were 
used. The Georgia court held this to be an unqualified endorsement. 
I n  Afaine Trust & Banking Co. v. Butler, 45 Minn. 506, 48 N.W. 
333, the following words were used: "For value received, I hereby 
assign and transfer the within note, together with all interest in and 
all rights under the mortgage securing the same, to L. D. Cooke." 
The Minnesota court held this endorsement to be unqualified. See 
also Jones Count3 Trust & Savings Bank v. Kurt, 192 Iowa 965, 182 
N.W. 409; and 11 Am. Jur. 2d, Bills and Notes, S 363, p. 386. 

[4] The next question for our consideration is whethcr the trial 
court erred in rcfusing to permit defendants to introduce parol evi- 
dence of an alleged agreement which would tend to qualify the en- 
dorsement. We hold that the court did not err in rejecting the 
proffercd testimony. I n  Bank v. Dardine, 207 N.C. 509, 177 S.E. 
635, i t  was held that  evidence of a parol contemporaneous agreement 
that  a person signing a note should not be obligated thereon in any 
way is incornpetcnt, even as against the payee, thc parol evidence 
being in contradiction of the written instrument. Of like effect were 
the holdings of our Supreme Court in Kindler v. Trust Co., 204 
N.C. 198, 167 S.E. 811, and Rank v. Moore, 138 N.C. 529, 51 S.E. 79. 

We havc carefully reviewcd each of defendants' assignments of 
error but finding them without merit, they are ovel~uled. 

MALLARD, C.J., and PARKER, .J., concur. 
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ANNIE STEWART PARSONS v. MARY ALICE BEAMAN USSERY AND 
ELLA JEAN BEAMAN IIANSEN 

No. 6919SC5 

(Filcd 26 February 1960) 

1. Appeal a n d  Er ror  5 41- evidence submitted under  Rule 19(d)  (a) 
-failure to affix summary of evidence to  brief 

Where appellant's assignment of error is to the entry of judgment of 
nonsuit, and appellant submits the evidence in the record on appeal under 
Rule 19(d)  (2) of the Rules of Practice in the Court of Appeals but  fail^ 
to affix an appendix to the brief summarizing the testimony he relies 
upon to support his assignment of error, appellees' motion to dismiss the 
appeal should be allowed. 

2. Appeal a n d  Error $j 44- motion to amend t h e  brief 
Appellant's motion to be allowed to amend her brief must be denied 

where the motion was filed after the case was argued, and in absence of 
leave to anlend granted in open court and of notice to opposing counsel 
in the manner rcquircd by Rule 36. Rule of Practice in the Court of Ap- 
peals No. 11. 

3. Automobiles 5 6%- nonsuit on  issue of negligence - striking pe- 
destrian 

In  an action by a pedestrian to rwover for injuries sustained when 
she was struck by an automobile operated by defendant, nonsuit is prop 
erly allowed where there is no evidence of any occurrence to put defendant 
on notice that p la in t3  intended to step around a parked car into the 
path of defendant's oncoming car in time to afford defendant opportunity 
to blow her horn or to avoid striking the plaintiff. 

APPEAL by plaintiff from Seay, J., May 1968 Civil Session of 
MONTGOMERY Superior Court. 

This is a civil action to recover damages for personal injuries 
allegedly caused by the negligence of the defendants when plaintiff, 
a pedestrian, was struck by an automobile owned by defendant 
Ussery and being driven by defendant Hansen. Defendants answered, 
denied negligence, and pleaded contributory negligence. From judg- 
ment of nonsuit a t  the close of plaintiff's evidence, plaintiff appealed. 

Edmund 0. Kenion and Charles H .  Dorsett for p1ainti.V appellant. 

Brown, Brown & Brown, by  Richlard L. Brown, Jr., for defendant 
appellees. 

[I] In apt time before entering upon the argument of this appeal 
upon its merits, appellees in accordance with Rule 16 of the Rules 
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of Practice of this Court filed a motion to dismiss this appeal for 
noncompliance by appellant with the requirements of the Rules of 
this Court. The record on appeal states that the evidence is sub- 
mitted under Rule 19(d) (2) .  Appellant did file the complete sten- 
ographic transcript of the evidence presented a t  the trial. However, 
appellant failed to provide an appendix to her brief setting forth "in 
succinct language with respect to those witnesses whose testimony is 
deemed to be pertinent to the questions raised on appeal, what (s) he 
says the testimony of such witnesses tends to establish with citation 
to the page of the stenographic transcript in support thereof." This 
requirement of Rule 19 has been called to the attention of the Bar 
in the following cases: Bryant v. Snyder, 3 N.C. App. 65, 164 S.E. 
2d 35; Shephard v. Highway Commission, 2 N.C. App. 223, 162 S.E. 
2d 520; Inman v. Harper, 2 N.C. App. 103, 162 S.E. 2d 629; State 
v. Evans, 1 N.C. App. 603, 162 S.E. 2d 97; Ring v. Ring, 1 N.C. 
App. 592, 162 S.E. 2d 126; Murrell v. Poole, 1 N.C. App. 584, 162 
S.E. 2d 121; Bu,flcin v. Gaslcin, 1 N.C. App. 563, 162 S.E. 2d 164; 
State v. Fowler, 1 N.C. App. 552, 162 S.E. 2d 36; State v. Mitchell, 
1 N.C. App. 528, 162 S.E. 2d 94; Bost v. Rank, 1 N.C. App. 470, 162 
S.E. 2d 158; White v. Hester, 1 N.C. App. 410, 161 S.E. 2d 611; 
Crosby v. Crosby, 1 N.C. App. 398, 161 S.E. 2d 654. The reason for 
the above-quoted portion of Rule 19(d) (2) is obvious. It is par- 
ticularly compelling in cases such as the present one in which a rul- 
ing on a motion for nonsuit is involved. Without the aid of the re- 
quired appendix to appellant's brief we are required to search the 
entire transcript, much of which is not pertinent to the question 
raised on the appeal, in order to determine the correctness of the 
trial court's ruling. 

[I, 21 In  the present case, six days after the argument appellant 
filed an answer to appellees' motion to dismiss and also filed a mo- 
tion for leave to amend her brief in order to add the required ap- 
pendix. Rule 11 of the Rules of Practice of this Court provides in 
part: "No brief or written argument will be received after a case has 
been argued or submitted, except upon leave granted in open court, 
after notice to opposing counsel." Appellant's motion does not show 
thereon the date and manner of notice to opposing counsel, as is re- 
quired by Rule 36. I n  the absence of such notice and leave granted 
in open court, appellant's motion to be allowed to amend her brief 
must be denied. For appellant's failure to comply with the above- 
quoted portion of Rule 19(d) (2) ,  appellees' motion to dismiss this 
appeal should be allowed. 

We have, nevertheless, carefully reviewed the entire transcript. 
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Considering the evidence in the light most favorable to plaintiff, re- 
solving all contradictions therein in her favor, and giving her the 
benefit of every inference in her favor which can reasonably be 
drawn therefrom, plaintiff's evidence tended to show: That a t  about 
3:30 p.m. 13 February 1963 plaintiff left her place of employment, 
a t  Cape1 Rug Mill on the west side of North Main Street in the 
town of Troy. The shift was changing, and other employees were 
also leaving a t  that time. Plaintiff's car was parked on the opposite 
side of North Main Street, in the employees parking lot on the east 
side of the st,reet. North Main Street runs north and south, has a 
paved portion twenty feet wide, and there was a gravcl or dirt 
shoulder on the west side of North Main Street. This graveled 
shoulder is a strip approximately ten feet wide extending between 
the rug mill fence and the west edge of the pavement. There was no 
gutter or curb a t  the pavement. North Main Street is straight and 
level, and the day was clear and the pavement dry. At the time in 
question, another employee had parked his automobile diagonally 
on the dirt shoulder on the west side of North Main Street in front 
of the rug mill and ten or twelve feet south of the entrance gate to 
the rug mill. The right rear fender of this parked car was about 
eighteen inches from the pavement. Plaintiff left the entrance to the 
rug mill, turned south and walked along the graveled strip on the 
west side of North Main Street. When she came to the parked car 
she looked before she started to go around i t  but didn't see any- 
thing. As plaintiff stepped around the parked car, she was struck by 
the right front fender of the car driven by defendant Hansen. De- 
fendant Hansen had just brought another employee to the rug mill, 
and had stopped and let this employee out a t  a gate located approx- 
imately 40 feet northward from the gate used by plaintiff in leaving 
the mill. Defendant Hansen had then started driving southward on 
North Main Street, driving very slowly, approximately ten or fifteen 
miles per hour, and driving on the paved portion of North Main 
Street in the lane for southbound traffic. Defendant's car never left 
the paved portion of North Main Street, and stopped almost im- 
mediateIy after striking plaintiff, stopping within approximately five 
feet. Defendant Hansen did not blow her horn and the first time she 
saw plaintiff was when plaintiff stepped out into her car. The point 
where plaintiff was struck was not within a marked crosswalk or an 
unmarked cross~valk st an intersection. 

[3] Giving plaintiff the benefit of every inference in her favor 
which can reasonably be drawn from the foregoing evidence, there 
was no evidence that anything occurred to put defendant Hansen on 
notice that plaintiff intended to step around the parked car into the 
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path of defendants' car in time to afford Hansen an opportunity to 
blow her horn or to avoid striking the plaintiff. There was no evi- 
dence sufficient to submit to the jury as to any negligence on the 
part of the defendants. The motion for nonsuit was properly allowed 
and the judgment appealed from is 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

LENA RICHARDSON v. DAVID W. RICHARDSON 
No. 6918SC112 

(Filed 26 February 1969) 

1. Divorce and Alimony ' 5  I+ alimony without divorce - sufficiency 
of pleadings - statute 

Where complaint otherwise contained sufficient allegations to support 
a cause of action for alimony without divorce on ground of abandonment, 
the fact that the complaint referred to the repealed G.S. 50-16 rather 
than to the now effective O.S. 50-16.1 is not fatal. 

2. Pleadings 5 % necessity of pleading statute 
A complaint is to be judged by the facts alleged therein, and if the al- 

legations are sufficient, reference to a particular statute is unnecessary 
and may be regarded as surplusagc. 

3. Divorce and Alimony 5 16- alimony without divorce - sufficiency 
of pleadings 

The plaintiff in an action for alimony without divorce on the ground 
of abandonment is not required to allege the acts and conduct relied upon 
as the basis of the action with that degree of particularity as is required 
when the cause of action is based en such indignities to the person a s  to 
render her condition intolerable and life burdensome. G.S. 50-16.1 et sq. 

APPEAL from Martin, S.J., 4 November 1968, Session of GUILFORD 
County Superior Court (High Point Division). 

Lena Richardson (plaintiff) instituted this civil action for ali- 
mony without divorce against her husband, David W. Richardson, 
(defendant) by summons issued on 14 February 1968 in the 1Mu- 
nicipal Court of the City of High Point. The verified complaint, 
which was filed 14 February 1968, allcgcd citizenship and residence 
of both parties in Guilford County, North Carolina, and i t  further 
alleged the following: 
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"3. That the plaintiff and defendant are now legally married 
to each other with no minor childrcn having been born of the 
marriage. 

4. That on or about November 24, 1967, the defendant will- 
fully and unlawfully abandoned this plaintiff while they were 
living at  thcir home a t  Route 1, Jarnestown, North Carolina; 
that said abandonment was without just cause or provocation 
on the part of the plaintiff, in violation of G.S. 50-7 and G.S. 
50-16. 

5. That the plaintiff at  all times since her marriage to the 
defendant has been a faithful and dutiful wife and has con- 
tributed her time and energies to attempting to establish a 
home for herself and her husband, and has done all possible to 
help her husband maintain a home and prosper financially. 

6. That since the defendant unlawfully abandoned plaintiff as 
aforesaid, he has failed and refuscd to provide any support for 
this plaintiff whatsoever and plaintiff has been left in dire need 
and destitute circumstances. 

7. That the defendant is employed by Oakdale Cotton Mills 
and the plaintiff is informed and believes that the defendant is 
earning in excess of Eighty ($80.00) Dollars per week. 

8. That the plaintiff is without means with which to support 
herself or her children or to enable counsel to prosecute this 
action and she is dependent for support upon the estate, real 
and personal, of her husband. 

9. That this alimony without divorce action is brought under 
Chapter 50, Section 16, of the General Statutes of the Stake of 
North Carolina." 

The defendant filed an answer on 12 March 1968. After hearing 
the cause, Judge Haworth of municipal court entered an order on 
15 March 1968 requiring the dcfcndant to pay alimony pendentc 
lite in the amount of fifteen dollars per wcek and counscl fees in 
the amount of one hundred dollars. An appeal was taken from this 
order to superior court, where the cause was heard by Judge Lupton. 
Under date of 10 June 1968 he signed an order to the effect that 
the previous order of Judge Haworth was erroneous and that the 
cause be remanded to municipal court for finding of facts necessary 
to support the order and to consider other assignments of error. The 
attorneys for both parties consented to this order. 

When the cause was returned to municipal court, the defendant 
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filed a demurrer ore tenus on 1 August 1968 in which he stated: 
"That this Court has no jurisdiction over the subject of this action, 
in that i t  is alleged in paragraph #9 of plaintiff's Complaint that. the 
plaintiff's relief in this action was demanded under the provisions of 
G.S. 50-16, and on the 14th day of February, 1968, when this com- 
plaint was filed in this Court, G.S. 50-16 had been repealed and said 
law referred to therein was not in force and effect on said 14th day 
of February, 1968." 

Judge Haworth denied the demurrer ore tenus and entered an 
order allowing the plaintiff's motion to amend the complaint by sub- 
stituting "G.S. 50-16.1" in lieu of "G.S. 50-16." This order was en- 
tered on 13 September 1968, and on the same day he entered a 
second order finding as a fact that the plaintiff was substantially 
dependent upon the defendant for support and that the plaintiff did 
not have sufficient means to subsist during the prosecution of t,his 
action and to defray the necessary expenses thereof. It was also 
found as a fact that the defendant abandoned the plaintiff on 24 
November 1967 without just cause or provocation on the part of the 
plaintiff. Judge Haworth then ordered the defendant to pay alimony 
pendente lite in the amount of ten dollars per week and counsel fees 
in the amount of one hundred twenty-five dollars. 

The defendant excepted to each and every finding of fact and again 
appealed to superior court. Under date of 4 November 1968 Judge 
Robert M. Martin entered an order affirming and ratifying the 
orders entered by Judge Haworth on 13 September 1968. From this 
order, the defendant appealed to the Court of Appeals. 

Morgan, Byerly,  Post & Reziah b y  David M.  Watkins  for plain.- 
tiff appellee. 

Wil l iam H.  Steed for defendant appellant. 

CAMPBELL, J. 
The defendant assigns as error the order signed by Judge Martm 

which affirmed Judge Haworth's orders of 13 September 1968. It is 
his contention that the complaint does not state a cause of action 
because the plaintiff did not amend her complaint to allege "G.S. 
50-16.1" in lieu of "G.S. 50-16", as was allowed by one of Judge 
Haworth's orders. He also contends that the complaint does not 
state a cause of action because i t  is deficient in other particulars. 

[I] The question presented to this Court is whether the complaint 
as originally filed on 14 February 1968 is eufficient to state a cause 
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of action in view of the reference to G.S. 50-16, which was repealed 
as of 1 October 1967. Effective as of 1 October 1967 actions for ali- 
mony and alimony pendente lite are provided for pursuant to G.S. 
50-16.1 through G.S. 50-16.10. The answer to this question is "yes". 

[2] In  order to state a cause of action, i t  is not necessary to put 
in the complaint the statute upon which the pleader is relying. "The 
function of a complaint is to state in a plain and concise manner the 
material, essential or ultimate facts which constitute the cause of 
action, but not the evidence to prove them. . . . It is not neces- 
sary to plead the law. The law arises upon the facts allcged, and the 
court is presumed to know the law." Moore v. W 0 0 W, Inc., 253 
N.C. 1, 116 S.E. 2d 186. A complaint is to be judged by the facts 
alleged therein, and if the allegations are sufficient, reference to a 
particular statute is unnecessary. Therefore, such a reference may 
be regarded as surplusage. 

The complaint alleges: one, that the plaintiff and defendant are 
legally married; two, that the plaintiff, the dependent spouse, is de- 
pendent for support upon the defendant, who is the supporting spouse 
within the meaning and intent of G.S. 50-16.2; and three, that the 
defendant ''willfully and unlawfully abandoned this plaintiff while 
they were living" together and he "has failed and refused to provide 
any support for this plaintiff whatsoever and plaintiff has been left 
in dire need and destitute circumstances." 

[3] "The complaint states a cause of action based on abandon- 
ment. . . . Hence i t  is not necessary to allege with particularity 
acts and conduct as required when the cause is based on such indig- 
nities to the person as to render the condition intolerable and life 
burdensome." Sguros v. Xguros, 252 N.C. 408, 114 S.E. 2d 79. 

Affirmed. 

BROCK and MORRIS, JJ., concur. 

EDWARD DOUGLAS JEFFERIES V. STATE FARM MUTUAL AUTO- 
MOBILE INSURANCE COMPANY 

No, 6919SC91 

(Filed 20 February 1969) 

1. Pleadings § 3% motion for judgment o n  the pleadings 
Motion for judgment on the pleadings admits, for the purpose of the 

motion, (1) the truth of all facts well pleaded by the adverse party to- 
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getl~er with all fair inferences to be drawn from such facts, and (2)  the 
untruth of movant's allegations which are controverted by the pleadings 
of his adversasy. 

2. Insurance § 74; Pleadings 3s 18, 38- collision insurance - sub- 
rogation - judgment on pleadings - reply 

In  an action under an automobile collision insurance policy for physical 
damage to plaintiff's automobile, defendant insurer's motion for juclgmect 
on the pleadings is properly allowed where the pleadings establish that 
defendant has recovered the full amoimt of damages t o  his automobile in 
an action aqainst the third party tortfeasor, that defendant insurer has 
a subrogation right to sudl recovery, that defendant has offered to pnv 
plaintiff the full amount of damages to his automobile, but that plaintiff 
has refused to assign to defendant thc judgment against the third party 
tortfeasor to the extent of defendant's subrogation right, notwithstantljilg 
allegations in plaintifl"~ reply to defendant's answer that nuder the con- 
tract of insurance he is entitled to be paid his expense of recovery in the 
other action and of storage to protect his damaged automobile, since plain- 
tiff in his reply cannot set up a cause of action diEerent from that c o ~ -  
tained in the complaint. 

APPEAL by plaintiff from Exurn, J., 21 October 1968 Session, 
RANDOLPH Superior Court. 

Plaintiff brings this action ex contractu to recover from defend- 
ant, under its policy of insurance issued to plaintiff for coverage to 
plaintiff's automobile for damages by collision. 

On 29 October 1965 plaintiff's automobile was damaged in a 
collision with another automobile. It is not controverted that ds- 
fendant's collision coverage was in effect a t  the time of plaintiff's 
loss. Plaintiff duly filed with defendant the proof of loss and dc- 
manded damages in the sum of $2,495.00, less the $100.00 deductible 
as provided by the policy of insurance. Defendant was unwilling to 
pay the amount demanded and made its counter-offer which was un- 
acceptable to plaintiff. 

Plaintiff filed his complaint and caused summons to be issued in 
the present action on 17 May 1966. On 9 June 1966 defendant filed 
a motion to strike from the complaint certain allegations. Thereaf- 
ter this case lay fallow until 30 May 1967, at  which time the Court 
ruled upon the motion to strike. 

On 16 May 1966 (the day immediately preceding the day on 
which the present action was instituted) plaintiff instituted an ac- 
tion, rn delicto, in Davidson County, North Carolina, against the 
owner of the automobile involved in the collision with plaintiff's au- 
tomobile on 29 October 1965. In  the Davidson County case plaintiff 
alleged damages to his automobile in the sum of $2,495.00 (the same 
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as in the present action). The Davidson County case came on for 
trial, and, upon a verdict in plaintiff's favor, judgment was entered 
in Davidson County on 12 April 1967 awarding plaintiff $2,495.00 
for damages to his automobile. 

On 9 May 1967 defendant in the present action tendered t,o 
plaintiff the sum of $2,395.00 in satisfaction of the claim allcged un- 
der the insurance contract; the tender was made upon condition that 
plaintiff assign to this defendant $2,395.00 of the Davidson County 
judgment. Plaintiff declined the tender. 

Thereafter, as noted above, on 30 May 1967, defendant's motion 
to strike was ruled upon, and defendant filed answer on 20 June 
1967. In its answer, defendant set up the subrogation provisions of 
the insurance contract, the recovery by plaintiff in the Davidson 
County case and defendant's tender to plaintiff in this case, as a bar 
to plaintiff's right to recover herein. Plaintiff filed a reply wherein 
he admitted the provisions of the insurance policy, and the recovery 
of $2,495.00 in the Davidson County case. Plaintiff also admitted 
the tender of $2,395.00 by defendant in this case, but alleged i t  was 
ineffective because i t  required an assignment of a part of his David- 
son County recovery. 

The present case came on for hearing before Judge Exum, and, 
upon defendant's motion, judgment upon the pleadings was entered 
in favor of defendant. Plaintiff appcaled, assigning error. 

Ottway Burton for plaintiff appellant. 

Smith & Casper, by Archie I,. Sinith, for defendant appellee. 

[I] When a party moves for judgment on the pleadings, he ad- 
mits these two things for the purpose of his motion, namely: (1) 
The truth of all well-pleaded facts in the pleading of his adversary, 
together with all fair inferences to be drawn from such facts; and 
(2) the untruth of his own allegations insofar as they are contro- 
verted by the pleading of his adversary. Erickson v. Starling, 235 
N.C. 643, 71 S.E. 2d 384; Setser v. Development Corp., 3 N.C. App. 
163, (filed 11 December 1968). 

[2] By plaintiff's complaint, and his admissions by reply, the de- 
fendant's rights of subrogation are established; the recovery by plain- 
tiff of full damages to his automobile is established; the offer by de- 
fendant to pay plaintiff the full amount claimed under its contract 
of insurance is established; and plaintiff's refusal to assign to de- 
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fendant, under its right of subrogation the proceeds of the Davidson 
County judgment, to the extent to defendant's tender, is established. 
For the purposes of this lawsuit no further facts are necessary to 
establish defendant's right to judgment. 

Plaintiff, however, strenuously argues that the judgment on the 
pleadings in defendant's favor was improper because under the 
contract of insurance he is entitled to be paid his expense of recovely 
in the Davidson County case, and is entitled to be paid his expense 
of storage to protect the damaged automobile. 

Assuming, but not deciding, that plaintiff's policy provides such 
coverage, plaintiff's complaint alleges and seeks only a recovery for 
physical damage to his automobile in the sum of $2,495.00, less the 
$100.00 deductible. Nevertheless, plaintiff contcnds that by his reply 
to defendant's answer he asserts the right to recover for these two 
items of expense. 

Plaintiff did not file an amended complaint, nor did he seek leave 
t o  file an amendment, to allege a cause for recovery of expense of 
the Davidson County litigation or the expense of storage. "The 
plaintiff cannot in his reply set up a cause of action different from 
that  contained in his complaint." McIntosh, N. C. Practice 2d, 5 
1265; Nix v. English, 254 N.C. 414, 119 S.E. 2d 220. 

We have examined plaintiff's remaining assignments of error and 
in them we find no prejudicial error. 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTII CAROLINA v. JAMES STRICKLAND AKD AUBREY 
GENE TUCKER 

No. G920SCllS 

(Filed 26 February 1969) 

1. Robbery 5 5- armed robbery - submission of coininon law robbery 
I n  a prosecution for rohbcry with a dangerous weapon, where the 

court did not rule that the pockctknife allegedly used in the robbery was 
a dangerous weapon but submitted that question to tllr jury for its cle- 
termination, it was prcjudieial error for 'de court to refuse t o  submit tc 
the jury the lesser ogt'cnse of common law robbery. 
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2. Criminal Law 9 17% failure to submit lesser offense -whether 
cured by verdict 

The error of failure to submit to the jury the question of guilt of a 
lesser included offense is not cured by a verdict convicting defendant of 
the higher offense. 

APPEAL by defendants from Seay, J., 28 October 1968 Session, 
UNION Superior Court. 

Defendants were tried jointly upon idcntical bills of indictment 
charging each defendant with the felony of robbery with a dangerous 
weapon. From verdicts of guilty of robbery with a dangerous wea- 
pon, and from judgments of confinement entered thereon, each de- 
fendant appealed. 

Robert Morgan, Attorney General, by James F. Bullock, Deputy 
Attorney General, for the State. 

Robert B. Clmk for defendant James Strickland. 

James E. Griffin for dcfendant Aubrey Gene Tucker. 

BROCK, J. 
The State offered evidence which tended to show that the de- 

fendants used a pocketknife in effecting the alleged robbery. Neither 
of the defendants offered evidence. Without recounting the circum- 
stances of the use of the pocketknife, we feel i t  is sufficient for 
present purposes to discuss only the instructions upon which the trial 
judgc submitted the case to the jury. 

[I] The trial judge did not rule that the pocketknife described 
by the State was a dangcrous weapon; hc submitted that question to 
the jury for its determination. Having done so, i t  would therefore 
have been possible, under the court's instructions, for the jury to 
have failed to find that the described pocketknife was a dangerous 
weapon. It follows then that i t  was incumbent upon the trial judge 
to submit the lesser offense of common law robbery to the jury; this 
he was requested by the defendants to do and refused. This refusal 
we hold to be error. 

121 The error of failure to submit to the jury the question of guilt 
of the lesser included offense is not cured by a verdict convicting 
the  defendant,^ of the higher offense. State v. Jones, 264 N.C. 134, 
141 S.E. 2d 27; State v. Callozoay, 1 N.C. App. 150, 160 S.E. 2d 501. 

There are other assignments of error which may have merit, but, 
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since they probably will not reoccur, we refrain from discussing 
t-hem. 

Trial De Novo. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. JOHN CHARLES McKINNEY 
No. 691SSC103 

(Filed 26 February 1969) 

1. (Jonstitutional Law 3 36- cruel and unusual punishmont 
Punishment within the statutory maximum cannot be considered cruel 

and unusual in the constitutional sense. 

2. Criminal Law 13% detcrmination of sentence 
On appeal from sentence of imprisonment imposed upon defendant's 

p l e a  of guilty to common law robbery and forgery, there is no merit in 
defendant's contention that the sentence was rendered unconstitutional 
because trial judge considered matters other than the actual robberies and 
forgery in determining the amount of punishment. 

APPEAL by defendant from Gwyn, J., 13 September 1968, Crim- 
inal Session of GUILFORD Superior Court (Greensboro Division). 

Defendant was charged in two valid bills of indictment with 
common law robbery of Charles Sludcr on 18 August 1968 and Ralph 
Lee Faulk on 18 August 1968. In  another bill of indictment defend- 
ant was charged with the felony of forgery on 15 August 1968. To a 
charge of kidnapping and two other charges of forgery, the State 
entered a nolle prosequi with leave. 

The defendant was twenty-two years oId and a high school grad- 
uate. He knowingly, understandingly, voluntarily and of his own 
free will and accord entered a plea of guilty to each of the charges 
knowing that the trial court could impose a sentence of ten years in 
each case. 

From a sentence of ten years on the first robbery charge, five 
years on the second robbcry charge, which was to run consecutively, 
and an eight year suspended sentence on the forgery charge, the de- 
fendant appealed to the Court of Appeals. 

It is the defendant's contention that the trial court abused ~ t s  
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discretion in the sentence imposed so as to constitute cruel or un- 
usual punishment in violation of Article 1, Section 14, of the Con- 
stitution of North Carolina. 

Attorney General Robert Morgan and Deputy Attorney General 
James F.  Bzdlock for State. 

Benjamin S. Marks, Jr., for defendant appellant. 

[I] In  his brief the defendant frankly admits that  the sentence 
imposed is within the st,atutory limit as prescribed by law. "'We 
have held in case after case that  when the punishment does not ex- 
ceed the limits fixed by the statute, i t  cannot be considered cruel 
and unusual punishment in a constitutional sense.' State v. Elliott, 
269 N.C. 683, 153 S.E. 2d 330. Mathis v. State of North Carolina, 
266 F. Supp. 841 (M.D.N.C. 1967) ." State v. Mitchell, 3 N.C. App. 
70, 164 S.E. 2d 62. 

121 Neverthclcss, i t  is argued that the sentence was rendercd un- 
constitutional because the trial judge was motivated by matters 
other than the actual robberies and forgery. 

"It is the accepted rule with us that  within the limits of the 
sentence permitted by the law, the character and extent of the 
punishment is committed to the sound discretion of the trial 
court, and may be reviewcd by this Court only in case of mani- 
fest and gross abuse." State v. Sudderth, 184 N.C. 753, 114 S.E. 
828. 

"In making a determination of (what punishment should be im- 
posed) aftcr a plea of guilty or nolo co?ztender, a court is not 
confined to evidence relating to the offense charged. It may look 
anywhere, within reasonable limits, for other facts calculated 
to enable i t  to act wisely in fixing punishment. Hence, i t  may 
inquire into such matters as the age, the character, the educn- 
lion, the environment, t.hc habits, the mentality, the propensi- 
ties, and the record of the person about to be sentenced. In so 
doing the court is not bound by the rulcs of evidence which ob- 
tain in a trial where guilt or innocence is put in issue by a plea 
of not guilty." (citations omitted) State v. Cooper, 238 N.C. 
241, 77 S.E. 2d 695. 

The able and conscientious trial judge in the instant case ex- 
hibited charitableness, understanding, and considerable leniency in 
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view of the facts disclosed by the record, and certainly there was no 
abuse of discretion in the sentence imposed. 

Affirmed. 

BROCK and MORRIS, JJ., concur. 

STA'I'E O F  NORTH OAROLINA V. JOHN WILLIAM RERD 

No. 6918SC117 

(Filed 26 February 1969) 

1. Burglary and Uiilawful Dreakings 5 8-- felonious breaking - pun- 
ishment 

The maximum punishment for the felony of breaking and entering is 
ten years imprisonment. G.S. 1454. 

2. Larceny 5 10- felonious larceny - p~ulishment 
The maximum punishment is ten years imprisonment for tbc felony of 

larceny of property from a building referred to in G.S. 14-72 by breaking 
or entering therein with intent to  steal. 

3. Coiistitutional Law 3 36- cruel and ~~nusual punishment 
Punishment within the statutory maximum is not cruel and unusual in 

the constitutional sense. 

APPEAL by defendant from Bowman, X.J., 28 October 1968 Crim- 
inal Session of Superior Court of GUILFORD County, High Point 
Division. 

Defendant was charged in the first two counts in a bill of in- 
dictment with the felonies of breaking and entering in violation of 
G.S. 14-54 and larceny by such breaking and entering, and in a third 
count with the misdemeanor of receiving stolen goods knowing thein 
to have been stolen. 

Defendant, an indigent, was represented by court-appointed coun- 
sel. Defendant, in writing, authorized his counsel to enter a plea cf 
guilty to the charges of breaking and entering and larceny. The 
trial court, after making inquiry of the defendant in open court, 
found as a fact that the plea of guilty was freely, understandingly 
and voluntarily made by him. A no1 pros was taken as to the count 
of receiving stolen goods knowing them to have been stolen. The 
charges to which thc defendant pleaded guilty were consolidated for 
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the purpose of punishment. From a judgment imposing a prison sen- 
tence of not less than seven nor more than ten years, the defendant 
appealed. Counsel was appointed by the court to represent the de- 
fendant on the appeal. 

Attorney General Robert Morgan and Assistant Attorney General 
Millard R. Rich, Jr., for the State. 

Arthur 211. Utley, k., for the defendant appellant. 

Counsel for defendant concedes in his brief that he has found no 
error in the proceedings in the trial court. 

[I, 21 We have carefully examined the record and find no prej- 
udicial error therein. The maximum punishment for the felony of 
breaking and entering is ten years imprisonment. G.S. 14-54. The 
maximum punishment is also ten years imprisonment for the felony 
of larceny of property from a building referred to in G.S. 14-72 by 
breaking or entering therein with intent to steal. State v.  Greer, 270 
N.C. 143, 153 S.E. 2d 849; State v. Morgan, 265 N.C. 597, 144 S.E. 
2d 633; State v. Cooper, 256 N.C. 372, 124 S.E. 2d 91. The sentence 
imposed in this case does not exceed 6he statutory maximum. 

[3] The defendant freely, understandingly and voluntarily entered 
a plea of guilty as charged to the first two counts in the bill of in- 
dictment. The plea was made without undue influence, compulsicn 
or duress, and without promise of leniency, aft,er the defendant had 
been advised that upon such pleas of guilty hc could be imprisoned 
for as much as twenty years. The law is succinctly stated in State 
v. Wilson, 270 N.C. 299, 154 S.E. 2d 102, as follows: 

"The sentences imposed by the court do not exceed the statu- 
tory maximum. G.S. 14-2, G.S. 14-54, G.S. 14-70 and G.S. 14-72; 
State v. Cooper, 256 N.C. 372, 124 S.E. 2d 91. 'When punish- 
ment does not exceed the limits fixed by the statute, i t  cannot 
be considered cruel and unusual punishment in a constitutional 
sense.' State v. Davis, 267 N.C. 126, 147 S.E. 2d 570; State v. 
Bruce, 268 N.C. 174, 150 S.E. 2d 216; State v .  Daniels, 197 N.C. 
285, 148 S.E. 244." 

In  the trial we find 

No error. 

BRITT and PARKER, JJ., concur. 
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.JOHN H. ELLIS AND WIFE, FRANCES N. E I J J S ,  v. GUILFORD COUNTY 
AND T. WADE BRUTON, as ATTORNEY GENERAL OF NORTH CAROLINA 

No. 6918SC123 

(Filed 26 February 1969) 

Appeal and Error 5 39- time of docketing record on appeal 
Where appellant fails to docket record on appeal within the time pro- 

vided by the rules of the Court of Appeals, the appeal will be dismissed. 
Rule of Practice in the Court of Appeals No. *5. 

APPEAL from Collier, J., 19 August 1968 Civil Session, GUILFORD 
Superior Court, Greensboro Division. 

Plaintiffs instituted this action for a declaratory judgment de- 
claring Chapter 1006 of the Session Laws of 1959 and an ordinance 
adopted pursuant thereto by the Guilford County Board of County 
Commissioners unconstitutional and void. 

Chapter 1006 of the Session Laws of 1959 is codified as Article 
20B of Chapter 153 of the General Statutes, Sections 153-266.10 to 
153-266.22. The act purports to authorize boards of county commis- 
sioners to enact regulations pertaining to zoning and regulation of 
buildings. 

The defendant Guilford County filed a demurrer to the complaint 
asserting that the complaint did not state facts sufficient to consti- 
tute a cause of action. Judge Collier sustained the demurrer and 
dismissed the action by judgment dated and filed 21 August 1968. 

From this judgment the plaintiffs in apt time appealed to this 
Court. 

Turner, Rollins, Rol l im (e: Suggs by Thomas Turner for plain- 
tiff appellants. 

David I .  Smith and Ralph A. Walker for defendant appellees. 

The judgment appealed from was dated 21 August 1968. The 
record on appeal was agreed to by a stipulation entered into 31 
October 1968. 

The case and record on appeal was docketed in this Court on 7 
January 1969. The rules of this Court require the record on appeal 
to be docketed within ninety days after the date of the judgment 
appealed from. Rule 5. 



112 IN T H E  COURT OF APPEALS 

For failure to docket the record on appeal within the time pro- 
vided by the rules of this Court, this appeal is 

Dismissed. 

BROCK and MORRIS, JJ., concur. 

STATE OF NORTH CA4110LINA V. JOHN FRANKLIN CLINE 

No. 6919SC100 

(Filed 26 February 1969) 

Criminal Law # 15.- failure to aptly docket record on appeal 
Appeal is dismissed for failure to docltrt the record on appeal within 

the time prescribed by Rule 5 of the Rules of Practice in the Court of 
Appeals. 

APPEAL by defendant from Exurn, J., September 1968 Session of 
Superior Court of ROWAN. 

Defendant was charged with driving a motor vehicle on a street 
or highway while under the influence of intoxicating liquor in viola- 
tion of G.S. 20-138. From judgment entered on a jury verdict of 
guilty as charged, defendant appeals. 

Attorney General Robert Morgan b y  Assistant Attorney General 
Will iam W .  Melvin and S ta f f  Attorney T.  Buie Costen for the State. 

Robert M .  Davis for defendant appellant. 

The record filed in this Court indicates that this action originated 
in the County Court of Salisbury, but the record is silent as to the 
disposition of the matter in that court. However, the Attorney Gen- 
eral filed a motion suggesting diminution of the record to include in 
the record a true copy of the docket of that court showing that the 
defendant was found guilty and appealed to the Superior Court. 
We allowed this motion, thus curing this defect. 

The record is also silent as to the date of the signing of the judg- 
ment and the date of its entry as required by Rule 19(a) of Rules 
of Practice in the Court of Appeals of North Carolina. 
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We, therefore, use the date of the beginning of the Session for 
purposes of computing time for docketing. The Session began on 9 
September 1968. The appeal was not docketed in this Court until 
19 December 1968. This is not within the time prescribed by our 
rules. Rule 5, Rules of Practice in the Court of Appeals of North 
Carolina. 

We note also that although appellant states in the record that 
the evidence is submitted under Rule 19(d) (2))  there is no appendix 
to his brief. 

For failure to docket the record on appeal within the time re- 
quired, the appeal is dismissed. 

Appeal dismissed. 

CAMPBELL and BROCK, JJ., concur. 

CITY O F  RANDLEMAN v. HENRY STEVENSON AND W ~ E ,  MAHALA D. 
STEVENSON 

No. 6919SC121 

(Filed 26 February 1969) 

Appeal and Error 5 39- time of docketing record on appeal 
Where appellant fails to docket record on appeal within the time pro- 

vided by the rules of the Court of Appeals, the appeal will be dismissed. 
Rule of Practice in the Court of Appeals No. 5. 

APPEAL from Crissman, J., 23 September 1968 Civil Session of 
Superior Court of RAKDOLPII. 

The City of Randleman instituted this action on 21 December 
1965 for the condemnation of an easement for a sewer line running 
through property of defendants and for assessment of damages there- 
for. The issue of damages was heard by Judge Crissman and a jury 
at the 23 September 1968 Session of the Superior Court of Randolph 
County. The jury returned a verdict for respondents in the amount 
of $2,000. Petitioner gave notice of appeal. 

L. T.  Hammond, Sr., for petitioner appellant. 

Ottway Burton for respondent appellees. 
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The record shows the judgment in this case to have been signed 
on 3 October 1968, although i t  bears a filing date of 2 October 1968. 
Record on appeal was not docketed in this Court until 6 January 
1969. This, of course, was not within the ninety-day period required 
by Rule 5, Rules of Practice in the Court of Appeals of North Car- 
olina. For failure to docket within the time prescribed by our rules, 
the appeal is 

Dismissed. 

CAMPBELL and BROCK, JJ., concur. 

JESSIIG Mc. OSBORNE v. ROCKY HENDRIX 

No. 6923SC1.33 

('iled 26 February 1969) 

Appcal and Error 5 39- time of docketing record on appeal 
Where appellant fails to docket record on appeal within the time pro- 

vided by the rules of the Court of Appcals, the appeal will be dismissed. 
Rule of Practice in the Court of Appeals No. 5. 

APPEAL by plaintiff from Collier, J., August 1968 Civil Session: 
Superior Court of ALLEGHANY. 

This is an action to recover damages to plaintiff's automobile al- 
legedly resulting from the negligence of defendant. At the conclu- 
sion of all the evidence, the court allowed defendant's motion for 
judgment as of involuntary nonsuit. Plaintiff appealed. 

McElwee and Hall b y  John E.  Hall for p1ainti.f appellant. 

W.  G. Mitchell for defendant appellee. 

MORRIS, J. 

This action was tried a t  the August 1968 Civil Session of Alle- 
ghany Superior Court. Judgment of nonsuit was signed by the court 
on 27 August 1968 and filed on that date. Although counsel for the 
parties agreed to the case on appeal on 1 November 1968, the record 
on appeal was not docketed here until 13 January 1969. Rule 5, 
Rules of Practice in the Court of Appeals of North Carolina, re- 
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quires that the record on appeal be docketed within ninety days af- 
ter the date of the judgment unless an extension of time shall have 
been granted by the trial tribunal. The record before us does not 
contain an order extending the time within which to docket. 

For failure to docket the record on appeal within the time pre- 
scribed by our rules, this appeal is 

Dismissed. 

CAMPBELL and BROCK, JJ., concur. 

E. LOIS LAND V. 'ESTER T. LAND 
No. 6922SC97 

(Filed 26 February 1969) 

1. Appeal and Error 5 45-- the brief - failure to discuss exceptions 
Exceptions in the record not set out in appellant's brief, or in support 

of which no reason or argument is stated or authority cited, will he 
taken a s  abandoned by him. Rule of Practice in the Court of Appeals 
No. 28. 

2. Appeal and Error § 44- the brief - effect of failure to file 
Failure by appellant to file a brief works an abandonment of his assign- 

ments of error, except those appearing upon the face of the record proper, 
which are  cognizable em mero motu. 

APPEAL by defendant from Johnston, J., 9 September 1968 Ses- 
sion, DAVIDSON Superior Court. 

Plaintiff brought this action to have the court declare that de- 
fendant holds title to certain real estate as trustee for plaintiff. 

From a verdict and judgment in accordance with plaintiff's prayer 
for relief, defendant gave notice of appeal. 

E. W.  Hooper and L. D. McGuire for plaintiff appellee. 
Clarence C. Boyan for defendant appellant. 

[I, 21 No briefs have been filed, nor was oral argument under- 
taken. Exceptions in the record not set out in appellant's brief, or in 
support of which no reason or argument is stated or authority cited, 
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will be taken as abandoned by him. Rule 28, Rules of Practice in 
the Court of Appeals of North Carolina. Failure by appellant to file 
a brief works an abandonment of his assignments of error, except 
those appearing upon the face of the record proper, which are cog- 
nizable ex mero motu. Dillard v. Brown, 233 N.C. 551, 64 S.E. 2d 
843. 

Error does not appear upon the face of the record. 

Appeal dismissed. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA, EX REL. UTILITIES COMMISSION, AND 
GREYHOUND LINES, INC., APPLICANT, AND SECRETARY OF THE 
ARMY, INTERVENOR, V. QUEEN CITY COACH COMF'ANY AND FORT 
BRAGG COACH COMPANY, PROTESTANTS 

No. 6910UC109 

(Filed 2 April 1969) 

1. Carriers 3 2; Utilities Commission § 7- what  constitutes public 
convenience and  necessity 

What constitutes public convenience and necessity is primarily a n  ad- 
ministrative question with a number of imponderables to be taken into 
consideration, ex., whether there is a substantial public need for the ser- 
vice, whether the existing carriers can reasonably meet this need, and 
whether it would endanger or impair the operations of existing carriers 
contrary to thc public interest. 

2. Carriers 5 2- grant ing of certificate t o  common carrier - r ights  of 
existing carrier 

I f  the proposed operation under the certificate sought would seriously 
endanger or impair the operations of existing carriers contrary to the 
public interest, the certificate should not be issued. 

3. Utilities Commission 5 1- procedure - findings of fact  
The Utilities Commission is required to find all facts essential to a 

determination of the question a t  issue. G.S. 62-79. 

4. Oarriers 5 2-- application f o r  franchise certificate - impairment of 
existing carrier services - findings of fact  

I n  a hearing wherein the Utilities Commission granted application by 
a common carrier for a franchise certificate, failure of the Commission 
to make findings of fact (1) as  to whether the granting of the application 
would endanger or impair the operation of an existing carrier contrarg to 
the public interest and (2) as  to  whether the existing carrier can rea- 
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sonably meet the public needs, i s  J~eld error, since the existing carrier 
alleged, and offered supporting evidence, that the granting of the applica- 
tion would adversely affect its profitable charter bus operations and 
thereby cause it to discontinue a needed commuter bus service between a 
military base and a nearby city. 

APPEAL by protestants, Queen City Coach Company and Fort 
Bragg Coach Company, from final order of the North Carolina 
Utilities Commission dated 31 July 1968. 

For purposes of brevity the parties to this proceeding will be re- 
ferred to as "Greyhound" denoting Greyhound Lines, Inc.; "Army" 
denoting Secretary of the Army, Intervenor; "Queen" for Queen 
City Coach Company, and "Fort Bragg Coach" denoting Fort Bragg 
Coach Company. 

Greyhound on 13 March 1967 filed an application with the North 
Carolina Utilities Commission (hereinafter referred to as ('Corn- 
mission") seeking a common carrier franchise certificate to operate 
from Fayetteville over N.C. Highway 87 to Fort Bragg; thence over 
S.R. 1613 to its junction with S.R. 1600; thence over S.R. 1600 to 
its junction with S.R. 1611; thence over S.R. 1611 to its junction 
with U.S. Highway 401, serving all intermediate points with a re- 
striction that "no passenger is to be transported whose entire ride 
is between Fayetteville and Fort Bragg, North Carolina." 

Queen and Fort Bragg Coach, a wholly owned subsidiary of 
Queen, filed a joint protest on 18 May 1967 and an amended protest 
on 1 September 1967. The allegations of Queen and Fort Bragg 
Coach pertinent to this appeal are, in summary, that Queen is cer- 
tificated to serve the route between Greensboro and Fayetteville 
over N.C. Highway 87 between Jonesboro (Sanford) and Fayette- 
ville through Fort Bragg which route has been adequately served 
to meet the requirements of public convenience and necessity; that 
Queen is certificated to serve the route between Lillington and Fay- 
ettevilIe over N.C. Highway 210 through Fort Bragg and that route 
has been adequately served by Queen for many years to meet the 
requirements of public convenience and necessity; that Queen is 
certificated to serve the route between N.C. Highway 210 a t  its 
junction with S.R. 1613 and thence over S.R. 1613 to its junction 
with S.R. 1600 and thence by various county roads to N.C. Highway 
59 and over N.C. Highway 210 and return, which route is now be- 
ing served by Queen even though in its opinion public convenience 
and necessity do not require the service; that Fort Bragg Coach is 
certificated to serve only the route between Fayetteville and Fort 
Bragg via N.C. Highway 87 and that route has been adequately 
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served for many years by Fort Bragg Coach to meet the require- 
ments of public convenience and necessity; that  the Greyhound ap- 
plipation duplicates the franchise routes of Queen and Fort Bragg 
Cmch for the entire distance between Fayetteville and Fort Bragg 
and the franchise route of Queen for the entire distance between 
Fort Bragg and Eureka Springs over S.R. 1613; that public con- 
venience and necessity do not require the granting of the rights 
sought by Greyhound; that Queen and Fort Rragg Coach are ren- 
dering adequate service on N.C. Highway 87; that Queen is render- 
ing service on the route on S.R. 1613 between Fort Bragg and the 
junction thereof with S.R. 1600 more than adequate to meet any re- 
quirements of public convenience and necessity; that the granting 
of the application would result in financial detriment to Queen and 
Fort Bragg Coach for that "(i) It would permit Greyhound Lines, 
Inc. to engage in competitive schedule service to these protestants 
over routes heretofore certificated by this Commission to these pro- 
testants and between points served by protestants over N.C. High- 
way 87 and Cumberland County Highway 1613 and other highways 
duly certificated to Queen City Coach Company, thereby diverting 
business from protestants to applicant Greyhound Lines, Inc. with 
consequent loss of revenues to protestants; (ii) It would permit 
Greyhound Lines, Inc. to originate charter service from Fort Bragg 
to any place in this State in direct competition with the charter 
service authority of these protestants, thereby diverting business to 
Greyhound Lines, Inc. with consequent revenue loss to these pro- 
testants"; that the granting of the application ('with the diversion 
of schedule and charter traffic to applicant which would follow there- 
from would adversely affect protestants' ability to render service to 
the public"; that protestants are ready, willing, and able to provide 
any additional service over their authorized routes that may become 
necessary to meet the reasonable needs and requirements of the 
traveling and shipping public. 

On its petition, Army was permitted to intervene as its interests 
might be made to appear. 

The matter was heard by the Full Commission on 19-22 Sep- 
tember 1967, and on 31 July 1968, the Commission entered its order 
granting the application, Commissioner Biggs dissenting. 

Protestants, in apt time, filed their exceptions and notice of ap- 
peal. 
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Joyner, Moore k Howison by R. C. Howison, Jr., and Nance, 
Collier, Singleton, Kirkmnn & Herndon by James R. Nance for 
protestant appellants. 

Bailey, Dixon di: Wooten by Ruffin Bailey for appellant appellee. 

Edward B .  Hipp and Larry G. Ford for the Utilities Commis- 
sion. 

The order of the Commission contained the following findings of 
fact and conclusions : 

"1. That Greyhound is a common carrier holding a franchise 
certificate to transport passengers, their baggage, mail and 
light express over various routes in int.rastate commerce and 
interstate commerce in North Carolina and in other States, 
and that i t  has the equipment necessary and is fit, willing and 
able to provide the facilities necessary to properly perform t,he 
proposed service; that i t  is solvent and financially able to fur- 
nish adequate service such as is proposed on a continuing basis. 

2. That  Greyhound has applied for interstate authority which 
would be identical to that sought in this application; however, 
i t  does not intend to transport any passengers whose transpor- 
tation is limited solely to movement between Fort Bragg and 
Fayetteville, North Carolina. 

3. That  Fort Bragg is a large military installation with its own 
shopping centers, banks, motcls, schools and housing facilities 
and has a base population equal to or in excess of the popula- 
tion of Fayetteville, North Carolina. 

4. That Greyhound proposes to serve Fort Bragg on its north- 
south schedule routes, proceeding south over U.S. Highway 401 
to a junction with County Road 1611 and over County Road 
1611 to the Fort Bragg Bus Station; from there i t  would go 
over N.C. Highway 87 into Fayetteville Bus Station and then 
proceed south over U.S. Highway 401. By this route i t  would 
serve not only Fort Bragg, but also passengers a t  Eureka Springs, 
North Carolina, a small community just east of Fort Bragg, as 
an intermediate point along this route. For northbound traffic 
the route would be the reverse of the foregoing description. Un- 
til September 1, 1967, there was no intrastate service operating 
to or from Eureka Springs, North Carolina. Although Queen has 
held a certificate to serve Eureka Springs since the 23rd day of 
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September, 1964, i t  had never offered service to or from Eureka 
Springs until September 1, 1967, after the interstate hearing and 
immediately prior to the prehearing conference in this particular 
docket, a t  which time i t  instituted a schedule offering service for 
the first time to Eureka Springs. 

5. That  the Fort Bragg Military Reservation is approximately 
3% to 4% miles from the city limits of Fayetteville a t  its closest 
point along N.C. Highway 87. The proposed route amounts to 
an increase of approximately twelve miles to the present route 
operated by Greyhound and approximately twenty minutes to 
Greyhound's present time schedule. Greyhound is presently pro- 
viding intrastate and interstate passengers with service to and 
from the Fort Bragg installation which requires its passengers 
to use other means of transportation from that installation to 
Fayetteville. The proposed service will eliminate the interline 
of passengers between the local bus service and the Greyhound 
bus service and will be a convenience to the passengers as well 
as better meet their needs for travel to and from the Fort Bragg 
installation. 

CONCLUSIONS 
1. The preponderance of the evidence leads this Commission 
to the conclusion that there is a need for the service as proposed 
by Greyhound in this case, with the exclusion or restriction as 
set forth in its application; that the testimony of the witnesses, 
including that of the Director of Services a t  Fort Bragg, has 
amply pointed up the fact that there is a need for the service 
between Fort Bragg and Eureka Springs and various points and 
places, including Wagram, Raleigh, Linden, Lillington, Durham, 
and other intrastate points in North Carolina. 
2. Greyhound has borne the statutory burden of proof and has 
established to the satisfaction of the Commission that there is 
a public demand and necd for the common carrier service pro- 
posed in the territory proposed in addition to the existing au- 
thorized service. 
3. Greyhound has borne the burden of proof and has estab- 
lished that i t  is fit, willing and able to properly perform the 
proposed service. 
4. Greyhound has borne the burden of proof and the protest- 
ants have stipulated that i t  is solvent and financially able to 
furnish adequate service on a continuing basis. 
5. The route between Eureka Springs and Fayetteville via 
Fort Bragg although authorized for service is not being served 
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and was not served by Queen until after this application was 
filed and just prior to the prehearing conference, and protest- 
ants Queen and Fort Bragg Coach still contend there is no need 
for the service which i t  had so recently instituted though for 
many years i t  had abandoned. 

6. Greyhound should be restricted as proposed in the applica- 
tion in order that no passenger is to be transported whose entire 
ride is between Fayetteville and Fort Bragg, North Carolina." 

At the outset, i t  is to be noted that Greyhound has not applied 
for authority to operate the shuttle type service from Fort Bragg to 
Fayetteville and return, which service is presently furnished by 
Fort Bragg Coach by buses traveling throughout the military reser- 
vation. 

The uncontroverted evidence in this case is that Greyhound pro- 
poses to divert some of its interstate North-South buses by way of 
Fort Bragg, from its shorter and direct North-South route over U.S. 
Highway 401. The proposed service of Greyhound would be a re- 
routing of five of its through northbound buses and four through 
southbound buses. The northbound buses going to Raleigh would 
leave Fort Bragg a t  1:30 a.m., 4:35 a.m., 7:00 a.m., and 8:45 p.m. 
The southbound buses leaving Raleigh for Fort Bragg would arrive 
a t  Fort Bragg a t  2:45 a.m., 8:50 a.m., 11:40 a.m., 3:10 p.m., and 
7:00 p.m. The Fort Bragg Coach makes 56 round trips daily between 
Fort Bragg and Fayetteville over N.C. Highway 87. These two 
points are approximately 3% miles apart. The population of Fort 
Bragg exceeds 58,000 persons. Military personnel living on Fort 
Bragg, in some cases, live as much as 4 miles from the Fort Bragg 
bus station; however, Fort Bragg Coach buses run throughout the 
military reservation; therefore, i t  is not necessary to go to the Fort 
Bragg bus station to get a bus to Fayetteville. This service is 
furnished every half hour, day and night. It is necessary for pas- 
sengers going to Raleigh or Durham or other points to change buses 
a t  Fayetteville. Queen, Fort Bragg Coach and Greyhound all op- 
erate out of Fayetteville bus station. Queen also has flag stop ser- 
vice from Fort Bragg to Raleigh. There is also uncontroverted evi- 
dence that Queen is furnishing service to the residents of Eureka 
Springs into Fayetteville which service has been effective since 1 
September 1967 although Queen has held a certificate for that route 
for many years. 

Greyhound offered evidence from military personnel tending to 
show that through service to Raleigh and Durham and other points 
in North Carolina would be desirable without the necessity of chang- 
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ing buses in Fayetteville. There was some evidence that  i t  was neces- 
sary to wait a t  various bus stops on the base for a Fort Bragg Coach 
bus to Fayetteville. Not all of the witnesses were familiar with the 
schedules proposed by Grcyhound and only a few of those familiar 
with the proposed schedule testified that any bus on that schedule 
would be convenient for them. Greyhound also offered evidence from 
residents of Eureka Springs that bus service to Fayetteville, and to 
towns and communities north of Eurcka Springs would be of con- 
venience to them. 

Greyhound's evidence was that  the diversion of its buses from 
U.S. Highway 401 into Fort Bragg and to Fayetteville would re- 
quire 12.5 miles additional travel for those through passengers on 
the bus and would require approximately 20 minutes additional 
travel time. 

Protestants' cvidcnce was that the additional travel time for 
each schedule proposed by Greyhound would be a minimum of 39 
minutes based on an actual trial run. Protestants also presented 
military personnel who testified that they had had no difficulty in 
getting from Fort Bragg to Fayetteville or return with the present 
facilities and had no need or desire for through transportation from 
the Fort Bragg bus station to Raleigh or Durham or other points 
in North Carolina. There was also testimony that  no complaint had 
been registered from enlisted personnel a t  Fort Bragg. The vice- 
president in charge of traffic for Qucen and Fort Bragg Coach testi- 
fied that  there were 87 company buses stationed in Fayetteville, 10 
of which are used in the regular Fayetteville-Fort Bragg service. 
The remainder are used for extra buses and charter service. That 
dispatches with radio equipment are employed to get extra equip- 
ment when needed and a standby bus and driver are always ready. 
Five buses are available on 30-minute notice. He  further testified 
that Fort Bragg Coach showed a loss of $180,265 for the first eight 
months of that  year in providing the Fayetteville-Fort Bragg ser- 
vice, the return being 32e per mile and the cost 48.W per mile. He 
testified further that  the company had been willing to sustain the 
loss in operating the shuttle bus to Fayetteville on a frequent basis 
because of the revenucs derived from the volume of charter service, 
but that  if Greyhound's application for originating service on the 
base be approved it  would claim one-half of the charter service and 
he could not say how long his company could continue furnishing 
the shuttle service a t  a loss. Protestants testified that  they would 
provide such additional trips from Fort Bragg to Raleigh as might 
be ordered by the Commission or as might be requested by the Army. 
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We turn now to the statutory requirements we think pertinent. 

G.S. 62-262(e) provides that if the application filed with the 
Commission is for a certificate the applicant shall have the burden 
of proof of showing to the satisfaction of the Commission: 

"(1) That public convenience and necessity require the pro- 
posed service in addition to existing authorized transportation 
service, and 

(2) That  the applicant is fit, willing and able to  properly per- 
form the proposed service, and 

(3) That the applicant is solvent and financially able to fur- 
nish adequate service on a continuing basis." 

From the record before us, i t  appears that there is no serious con- 
tention that  Greyhound has failed to sustain its burden of proof as 
to (2) and (3). Protestants, however, seriously contend that  the 
conclusion of the Commission that Greyhound has borne the statu- 
tory burden of proof as to (1) is erroneous for that  i t  is not supported 
by the findings of fact. 

G.S. 62-79 provides that  "All final orders and decisions of the 
Commission shall be sufficient in detail to enable the court on a,p- 
peal to determine the controverted questions presented in the pro- 
ceedings and shall include: (1) Findings and conclusions and the 
reasons or bases therefor upon all the material issues of fact, law, or 
discretion presented in the record, and (2) [not applicable to this 
appeal] ." 

Protestants by their answer to the application filed by Grey- 
hound particularly alleged that  the granting of the application would 
result in financial detriment to them and adversely affect their 
ability to render service to the public. Evidence was presented in 
support of this contention. They also alleged that  they were well 
able reasonably to meet the needs of the traveling public and will- 
ing and able to furnish such additional service as might be required. 
Evidence was presented on this contention. 

[I] Our Supreme Court has said many times that ''what constitutes 
'public convenience and necessity' is primarily an administrative 
question with a number of imponderables to be taken into considera- 
tion, e.g., whether there is a substantial public need for the service; 
whether the existing carriers can reasonably meet this need, and 
whether i t  would endanger or impair the operations of existing car- 
riers contrary to the public interest." Utilities Commission v. Truclc- 
ing Co., 223 N.C. 687, 28 S.E. 2d 201; Utilities Commission v. Ray, 
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236 N.C. 692, 73 S.E. 2d 870; Utilities Commission v. Coach. Co. and 
Utilities Commission v. Greyhound Corp., 260 N.C. 43, 132 S.E. 2d 
249. 

121 We are not inadvertent to the fact that the factors denomi- 
nated as imponderables, to wit: whether the existing carriers can 
reasonably meet the need for the service and whether the granting 
of the application would endanger or impair the operations of exist- 
ing carriers contrary to the public interest, arc not solely determ- 
inative of the right of the Commission to grant the application. 
Both are directed to the question of public convenience and necessity. 
Utilities Commission v. Coach Co., 233 N.C. 119, 63 S.E. 2d 113. 
Nevertheless, if the proposed operation under the certificate sought 
would seriously endanger or impair the operations of existing car- 
riers contrary to the public interest, the certificate should not be is- 
sued. Utilities Commission v. Coach Co., supra. 

[3] The Con~n~ission is required by G.S. 62-79 to find all facts 
essential to a determination of the question a t  issue. Utilities Com- 
mission v. Membership Corporation, 260 N.C. 59, 131 S.E. 2d 865. 
Rodman, J., in the last cited case pointed out the fact that the duty 
imposed by this statute (then G.S. 62-26.3) is similar to that im- 
posed upon a trial judge by G.S. 1-185 when a jury trial is waived 
and on the Industrial Commission by G.S. 97-84 before an award or 
denial of compensation can be made. "Hobbitt, J., speaking with 
reference to the duty imposed by G.S. 97-84, said in Guest v. Iron 
& Metal Co., 241 N.C. 448, 85 S.E. 2d 596: 'Specific findings of fact 
by the Industrial Commission are required. These must cover the 
crucial questions of fact upon which plaintiff's right to compensa- 
tion depends. (Citing authorities) Otherwise, this Court cannot de- 
termine whether an adequate basis exists, either in fact or in law, 
for the ultimate finding as to whether plaintiff was injured by acci- 
dent arising out of and in the course of his employment.' " Utilities 
Commission v. Membership Corporation, supm. 

[4] The Commission's order in this case contains no finding of 
fact with respect to whether the granting of the application would 
endanger or impair the operations of existing carriers contrary to  
the public intercst, nor is there a finding with respect to whether 
the existing carriers can reasonably meet the public needs. 

We think that  findings of fact with r~spec t  to these questions 
are particularly imperative to a conclusion and decision in this case. 
The pleadings and evidence presented indicate that the Fort Bragg 
charter service is a t  least a substantial part of this controversy. There 
seems to be no question but that the continuation of the Fort Bragg- 
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Fayetteville commuter service of Fort Bragg Coach on a frequent 
schedule basis is most desirable and necessary for the residents of 
the rnilitary installation. We are not able to determine whether the 
Commission considered t,hcse factors in reaching its decision. 

There is a finding of fact that "Although Queen has held a cer- 
tificate to serve Eureka Springs since the 23rd day of Scptcmber, 
1964, i t  had never offered service to or from Eureka Springs until 
September 1, 1967, after the interstate hearing and immediately 
prior to the rehearing conference in this particular docket, a t  which 
time i t  instituted a schedule offering service for the first time to 
Eureka Springs." There is also a conclusion that "The route between 
Eureka Springs and Fayetteville via Fort Bragg although authorized 
for service is not being served and was not served by Queen until 
after this application was filed and just prior to the prehearing con- 
ference, and protestants Queen and Fort Bragg Coach still contend 
there is no necd for the service which i t  had so recently instituted 
though for many years i t  had abandoned." There was evidcnce that 
Queen was, a t  the time of the hearing, furnishing that service with 
no intent to abandon it, and we are unable to find any contradictory 
evidence in the record. nTe are unable to say whether this conclu- 
sion is the result of inadvertent phraseology or a misunderstanding 
on the part of the Commission as to whether the service had been 
abandoned. At any rate, we are not able to determine from the 
order of the Commission whether consideration was givcn to the 
two factors which we feel are crucial factors. For that reason, the 
matter must be remanded for findings of fact in accordance with 
this opinion. 

Remanded. 

CAMPBELL and BRITT, JJ., concur. 



IN THE COURT OF APPEALS 

NELLO L. TEER COMPANY v. NORTH CAROLINA STATE HIGHWAY 
COMMISSION 
No. 6910SC17 

(Filed 2 April 1969) 

1. Highways § 9- claim against Highway Commission for additional 
payment - former G.S. 136-29 

I n  a proceeding before a Board of Review under former G.S. 136-29 for 
additional payment allegedly due from the State Highway Commission for 
work on a highway project, recovery, if any, must be within the terms 
and framework of the contract with the Highway Commission and may 
not be based on quantum meruit. 

2. Highways Ij 9-- appcllate review of decision of Board of Review 

The Court of Appeals may review as  questions of law whether the facts 
found by the Board of Review are supported by competent evidence, and 
whether the facts found support the Board's legal conclusions. 

3. Highway Ij 9- proceeding against Highway Commission for addi- 
tional payment - expense of delays 

I n  this proceeding against the Highway Commission under former G.S. 
136-29 for additional payment for highway construction work, the Board 
of Review could not use as a ground for changing the unit prices bid by 
the contractor to a force account basis the contractor's extra expense re- 
sulting from delays in its construction caused by failure of the prior con- 
tractor to perform properly the rough grading, drainage and shoulder 
work, where no provision in the contract with the Highway Uommission 
permits the contractor to be compensated for delays and the expenses of 
such delays. 

4. Highways Ij 9- paving contract- work to correct deficiencies in 
rough grading - necessity for bids 

Work performed by a paving contractor a t  the direction of Highway 
Commission engineers to correct deficiencies in the rough grading, drain- 
age and shoulder work which the prior contractor had failed to perform 
properly is held to be "Extra Work" or "Unforeseen Work" which could 
be performed and paid for on a force account basis under the paving con- 
tractor's existing contract with the Highway Commission without the 
necessity of letting a contract for this remedial work to a bidder after 
advertisement. 

5. Highways § 9- ''Extra Work" 

The Highway Commission cannot circumvent the provisions of G.S. 
136-28 requiring the letting of bids after advertisement by calling work 
not specifically covered by the contract "Extra Work;" what is meant by 
"Extra Work" as  used in the Specifications of the Highway Commission 
must be determined under the facts and circumstances of each particular 
case. 
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6. Highways 5 9-- "Extra Work" 
"Extra Worlr" under a contract with the Highway Commission cannot 

be construed to mean work required to perform the specific items for 
which unit prices were bid by the contractor. 

7. Highways 5 9- findings by Roard of Review 

In this proceeding against the Highway Commission under former G.S. 
136-29 for additional payment for highway construction work, the evi- 
dence is insufficient to support findings of fact made by the Board of Re- 
view and adopted by the Superior Court to the effect that the contractor 
was directed by the Highway Commission to bring the entire project up 
to Interstate Standards on a force account basis, the contractor being re- 
quired to perform the work for the unit prices bid in its proposal and 
according to the proposal, plans and specifications as set out in the con- 
tract. 

8. Highways 5 9- proceeding against Highway Commission f o r  addi- 
tional payment - extra  work 

In  this proceeding against the Highway Commission for additional pay- 
mrnt for highway construction work, the Board of Review erred in find- 
ing that all work performed by the paving contractor on the highway 
project was "Extra Work" under the provisions of the contract to be paid 
for on a force account basis, the contractor being required to perform the 
specific items of work covered by the contract a t  the unit prices bid in its 
proposal, and only extra work not specifically covered in the contract, in- 
cluding that required to correct deficiencies in the rough grading work of 
the prior contractor, being compensable on a force account basis. 

9. Highways 3 4-- abandonment of contract - sufficiency of evidence 

Evidcnce is insufficient to show that Highway Commission engineers 
directed contractor to abandon highway construction contract and to per- 
form the work on a force account basis, the engineers having no such au- 
thority. 

10. Highways § 9- extra  work - ra tes  fo r  rental  equipment 

In this proceeding against the IIighway Commission for additional 
compensation for highway construction work, the Board of Review erred 
in usinq actual equipment costs in determining rental rates for ~quipment 
used in performing extra work under highway construction contract in- 
stead of using the rate  schedule published by the Associated Equipment 
Distributors as provided for in the contract. 

11. Interest S 1; State  § 4- actions against State-  interest 

Interest may not be awarded against thc State without authorization 
by statute or contract. 

12. Highways 5 9- award against Highway Commission -interest 

In  a proceeding against the Highway Commission under former G.S. 
136-29 for additional compensation for highway construction work, the 
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T ~ R  Co. 1). HIGHWAY COMM. 

contractor is not entitled to interest on the amount awarded to i t  by the 
Board of Review, no statute or provision of the contract with the High- 
way Commission authorizing the payment of such interest. 

13. Highways § 9-- extra work performed by contractor - compen- 
sation for all work performed 

The fact that paving contractor was directed by Highway Commission 
engineers to make extensive corrections of deficiencies in the rough grad- 
ing, drainage and shoulder work which the prior contractor had not prop- 
erly performed does not permit the contractor to be compensated on a 
force account basis for all work performed under its contract with the 
Highway Commission, the Highway Commission engineers having no au- 
thority to change the specific terms of the contract, and the contractor 
being required to perform the specific items of work covered in the con- 
tract a t  the bid prices in the absence of a supplemental agreement ex- 
ecuted by the parties or approval of contract changes by the Director of 
Highways. 

14. Highways § 9-- claim against Highway Commission for additional 
payment - duty of Board of Review 

I n  a proceeding against the Highway Commission under former G.S. 
136-29 for additional compensation for highway construction work, it  is 
the duty of the Board of Review to interpret the contract with the High- 
way Oommission, but the Board may not by findings of fact rescind or 
alter the express provisions of the contract. 

15. Highways 5 9-- proceeding against Highway Commission for addi- 
tional payment - nonsuit 

In  this proceeding against the Highway Commission under former G.S. 
136-29 for additional payment for highway construction work, the Su- 
perior Court properly denied the motion of the Highway Commission for 
judgment as of nonsuit. 

APPEALS by Nello L. Tcer Company and North Carolina State 
Highway Commission from Hobgood, J., 13 May 1968 Special Non- 
Jury Civil Session of Superior Court of WAKE County. 

This PI-oceeding was initiated on 4 November 1961 by Ncllo L. 
Teer Company (Teer) against the State Highway Commission of 
North Carolina (Conimi~sion) under the provisions of G.S. 136-29 
as written a t  that time. Teer seeks to recover sums alleged by it to 
be due from the Commission for work performed according to the 
provisions of a contract for thc construction of a portion of Inter- 
state Highway #95 under State Highway Project 8.13438: Cumber- 
land County. The claim is based upon a construction contract (here- 
inafter referred to as Contract) dated 8 July 1958 entered into be- 
tween Teer and the Commission for Project 8.13438 which provided 
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for the "Surfacing on Relocation of U.S. 301 From a Point Near 
Eastovcr, Northcast of Fayetteville, Northeast to Harnett County 
Line." Upon denial by the State Highway Engineer of the claim 
filed, Teer appealed to the full Commission as provided by statute. 
Thercaftcr, a Board of Review was constituted pursuant to the pro- 
visions of G.S. 136-29 as then written. The Board of Review, after 
holding hcarings, made an award to Tcer. Both parties appealed to 
the Superior Court. From the judgment of the Superior Court, both 
parties appealed to the Supreme Court. The opinion of the Supreme 
Court remanding the proceeding for further action not inconsistent 
therewith was filed 23 July 1965 and is reported in 265 N.C. 1, 143 
S.E. 2d 247. After judgment was entcred in Superior Court in com- 
pliance with thc opinion of the Supreme Court, the same Board of 
Review reconvcned on 25 April 1966 and heard additional evidence. 
Under date of 11 July 1967, the Board of Review again filed its 
award. One member of the Board of Review dissented from that 
portion of the award allowing intcrest and costs to  Teer. 

The Board made extensive findings of fact and conclusions he- 
fore making an award to Teer in the following language: 

"There is awarded to Nello L. Teer Company from the North 
Carolina State Highway Commission the sum of Two Hundred 
Sixty-One Thousand Five Hundred Thirteen Dollars and Sixty- 
seven Cents ($261,513.67), with interest thereon a t  six (6) per- 
cent per annum from and after November 4, 1961, together with 
the costs to the Teer Company of these proceedings, except as 
said costs have otherwise been taxcd by the Supreme Court of 
North Carolina. . . . 
It is provided, however, that  if the Board had used the Schedule 
of Equipment Rental Rates of the Associated Equipment Dis- 
tributors as  specified by the Special Provisions to the contract, 
the Nello L. Teer Company is due a total award on its claim 
against the North Carolina State Highway Commission in the 
sum of Four Hundred Thirty-nine Thousand Four Hundred 
Fifty-seven Dollars and Twenty-six Cents ($439,457.26), with 
interest thereon a t  six (6) percent per annum from and after 
November 4, 1961, together with the costs to the Teer Company 
of these proceedings cxcept as said costs have otherwise been 
taxed by the Supreme Court." 

From this award, both parties appealed to the Superior Court of 
Wake County as permitted by statute. The Superior Court entered 
judgment providing that  Teer recover the amount of $261,513.67, 
together with the costs of the proceeding but without interest. To 
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the signing and entry of this judgment of the Superior Court, both 
Teer and the Conlmission excepted and appealed to the Court of 
Appeals, assigning error. 

N y e  & Mitchell by  Charles B. ATye, and Smith, Moore, Smith, 
Schell & Hunter by Stephen P. Millilcin and Larry B. Sitton for Teer. 

Attorney General Robert Morgan, Deputy Attorney General Har- 
rison Lewis, Assistant Attorney General Henry T .  Rosser, and Mann- 
ing, Fulton & Skinner by  Houmd E.  Manning for the Commission. 

MALLARD, C.J. 

Teer on its appeal contends that the Superior Court cornrnitted 
error in failing to allow interest on the amount awarded to it, in rul- 
ing that the Board of Review correctly used invoice rental rates for 
certain equipment, and in failing to adopt the alternate award of the 
Board of Review based upon the rental rates of the Associated 
Equipment Distributors. 

The Commission on its appeal contends that there are five ques- 
tions presented, as follows: 

1. Does the principle of quantum meruit apply to the State and 
its agencies? 

2. Is  a claim in excess of one thousand dollars arising out of 
the performance of work not included within the terms of 
the original contract unrecoverable as repugnant to t.he 
terms of G.S. 136-28? 

3. Was the award of the Board of Review madc for work not 
performed under the terms of the contract of 8 July 1958? 

4. Are the findings of fact, conclusions and award of 11 July 
1967 by the Board of Review, affirmed by the Superior 
Court on 27 June 1968, supported by t,he evidence and ex- 
hibits of record? 

5. What sum, if any, is the Nello L. Teer Company entitled to 
recover of the State Highway Commission as a matter of 
legal right under the contract of 8 July 1958? 

111 G.S. 136-29, as i t  was written before amendments in 1963 and 
subsequent years, provided the procedure for the scttlcment of 
claims against the Commission by a contractor who claimed, upon 
completion of any contract awardcd by the Commission, that he 
failed to "receive such settlemcnt as he claims to be entitled to under 
his contract." It should be noted that unlcss the claim arises under 
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the Contract, the provisions of this statute are not applicable. In  
the opinion in Teer Co. v. Highway Commission, 265 N.C. 1, 143 
S.E. 2d 247, the above statute as written prior to 1963 is quoted in 
full. 

We are concerned in this case with what Teer is cntitled to rc- 
cover, if anything, within the terms and framework of the Cont,ract. 
That  this is the basic question involved is settled by the opinion of 
the Supreme Court in this case, Teer Co. v. Highway Commission, 
supra, when i t  said: 

"Under the circumstances, wc are of the opinion, and so hold, 
that Teer, in further hearings before the Board of Review, 
should be permitted to offer evidence tending to establish the 
amount, if any, to which i t  is entit.led for work done and ma- 
terials furnished in categories set forth in its claim of November 
4, 1961. Even so, recovery, if any, must be within the terms and 
framework of the provisions of the contract of July 8, 1958 and 
not otherwise." 

The question is not raised in this case with respect to whether 
the Contract between the parties was a valid one. It is assumed by 
all of the parties hereto and found by the Supreme Court that the 
Contract bctween the parties of 8 .July 1958 for Project 8.13438 was 
awarded to Tecr after compliance with the requirements of the stat- 
utc, G.S. 136-28, relating to t,he letting of contracts to bidders after 
advertisement. We are, therefore, not concerned in this proceeding 
with the question of whether Teer is entitled to recover on a quan- 
t u m  meruit basis. Recovery, if any, must be within the terms and 
framework of the provisions of the Contract. 

121 Whether the facts found by the Board of Review are supported 
by competent evidence, and whether the facts found support the 
legal conclusion that all work pcrformed by Teer on the project from 
and after 1 December 1959 was "Extra Work" as defined in the 
Contract are reviewable by this Court as qucstions of law. Teer 
Co. v. Highway Commission, supra; Pearson v. Flooring Co., 247 
N.C. 434, 101 S.E. 2d 301. 

There appears to be no dispute bctween the parties about the 
fact that as a result of the failure of another contractor to perform 
properly the rough grading, under the contract for Project 8.13437, 
the work of Teer under its Contract was interrupted and delayed. 

The Board of Review has found, without exception being brought 
forward by the Commission, that: 

"In short, in undertaking to perform its contracts, the Teer 
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Company was frequently unable to proceed as scheduled on 
account of the prior contractor's failure to perform properly 
thc rough grading, drainagc and shouldcr work covered by the 
prior project (No. 8.13437). Thc difficulties encountered by the 
Teer Company included the prcsence of approximately 168 soft 
yielding arcas of varying size in the subgrade and shoulders due 
to the prcscnce of stumps, roots, matted vegetation, and other 
unsuitable material. Rcfore the Teer Company could proceed 
with the work required under its paving contract, i t  was ncces- 
sary to  rcmovc such unsuitable material (undercutting) and to 
replace it  with suitable (borrow) material. 

The existence of these unanticipated and adverse roadway con- 
ditions during the early construction work of the Teer Com- 
pany interfered with and impaired its work, disrupted its con- 
struction schedule, greatly increased its costs, and seriously dc- 
laycd its paving contract. These advcrse conditions were mostly 
hiddcn and were and could be discovered only in piecemeal 
fashion as the Tecr Company attempted to carry out its paving 
work." 

[3] Teer did not seek to rescind its Contract because of such de- 
ficiencies in the rough grading project, resulting in extra expense and 
delays, but performed the required extra remedial work in addition 
to that  required to  perform its Contract. Since we find no provision 
in the Contract, and none has been called to  our attention allowing 
or permitting Teer to be compensated for the delays and the extra 
expense caused by such delay, we are of the opinion and so hold that  
such could not be used in this proceeding by the Board of Review as 
a ground for changing the unit prices bid by Teer in its proposal to 
a force account basis. 

[4] The Enginecrs of Ihc Conlmission, under the "Extra Work" or 
"Unforeseen Work" provisions of the Contract, directed Tcer to 
remedy thc deficiencies in the rough grading project which included 
drainage and shoulder work. In section 4.4 of the Specifications the 
terms "Extra Work" and "Unforeseen Work" are used synonymously. 
The provisions of the Contract with respect to "Extra Work" are 
contained in a volume, as amended and supplcmented, entitlcd, 
"North Carolina State Highway and Public Works Commission, Ra- 
leigh, Standard Specifications for Roads and Structures, October 1, 
1952" (herein referred to as Specifications). "Extra Work" is de- 
fined in these Specifications as "(a)  dditional construction items 
which are not includcd in the original contract." This language ap- 
pears to be contradictory in that  i t  appears upon reading it  that an 
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attempt is being made to include something within a contract that 
is not in fact included therein. However, we interpret this language 
to mean that  extra work is also additional construction items that 
were not included in the unit prices in the original Contract. 

The cost of this extra remedial work exceeded, many times, the 
sum of $1,000. The question arises as to whether such could be done 
under the existing Contract or whether G.S. 136-28 required the 
letting of a contract for this remedial work to a bidder after ad- 
vertisement. I n  this connection, in this case of Teer Co. v. High- 
way Commission, supra, the Supreme Court said: 

"G.S. 136-28, a t  all times pertinent to decision herein, contained 
the following provision: 'All contracts over one thousand dol- 
lars that  the Con~mission may let for construction, or any other 
kinds of work necessary to  carry out the provisions of this 
chapter, shall be let, after public advertising, under rules and 
regulations to be made and published by the State Highway 
Commission, to s responsible bidder, the right to reject any and 
all bids being reserved to the Commission; except that  con- 
tracts for engineering or other kinds of professional or spe- 
ciali~ed services may be let after the taking and consideration 
of bids or proposals from not less than three responsible bidders 
without public advertisement.' G.S. Vol. 3B, 1958 Replacement. 
It is noted that  G.S. 136-28 was amended in 1963 (S.L. 1963, c. 
525) by substituting 'five thousand dollars ($5,000.00)' for 'one 
thousand dollars.' G.S. Vol. 3B, 1964 Replacement. 

By the weight of authority, a statutory requirement for com- 
petitive bids constitutes 'a jurisdictional prerequisite to the 
exercise of the power of a public corporation to enter into a 
contract.' Fonder v. City of South Sioux Falls, 71 N.W. 2d 618, 
53 A.L.R. 2d 493 (S.D.), and cases cited. 

This statement, supported by cited cases, appears in 135 A.L.R. 
1266: 'In general, but subject to certain limitations and excep- 
tions which are considered in subsequent subdivisions of this 
annotation, statutes requiring the letting of public contracts to 
the lowest bidder are regarded as rendering invalid and unen- 
forceable subsequent agreements to pay one to whom a public 
contract has been duly awarded additional compensation for 
extras or additional labor and materials not included in the 
original contract, a t  least where the additional compensation 
exceeds the amount for which public contracts may be made 
without competitive bidding.' 

'Persons dealing with the public agency are presumed to know 
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the law with respect to the requirement of competitive bidding 
and act a t  their peril.' Miller u. Mclcinnon, 124 P. 2d 34 (Cal.), 
and cases cited; 49 Am. Jur., States, Territories, and Depend- 
encies $ 86; 81 C.J.S., States $ 113, pp. 1087-1088. This includes 
knowledge that the officials and agents of the public agency may 
not waive the sovereign right of immunity or act in violation of 
statutory requirements. 19 Am. Jur., Estoppel $ 166." 

There is no contention nor evidence that there was a letting of 
a contract after advertisement for the work required to rectify the 
deficiencies in the work on the rough grading, including drainage 
system, and shoulders under Project 8.13437. All of the evidence 
tended to show that this extra remedial work was done by Teer as 
directed by the Engineer of the Commission and that Tccr and the 
Engineers of the Commission acted upon the assumption that such 
work could be performed and paid for on a force account basis 
within the framework of t,he Contract. 

Section 4.4 of the Specifications provides that ll(t)he contractor 
shall perform unforeseen work, for which there is no price included 
in the contract whenever i t  is deemed necessary or desirable in order 
to complete fully the work as contemplated, and such extra work 
shall be performed in accordance with the specifications and as di- 
rected; provided, however, that bcforc any extra work is started a 
supplcmental agreement shall be entered into, or a written extra 
work order issued by the Engineer to do the work." (emphasis added) 
This section of the Specifications further provides that if the parties 
cannot agrce upon a price for the work that such work will be per- 
formed on the force account basis as described in the Spccifications. 
The Spccifications also provide that when extra work is done on 
force account that tho contractor shall furnish the Engineer with 
itemized weekly statements setting forth the cost of all force ac- 
count work. The Specifications also provide in detail the rule as to 
compensation with respect to the cost of labor, as well as with re- 
spect to bonds, insurance, taxes, materials, equipment, superinten- 
dence and other compensation. 

Counsel have not cited, and our research has not found, where 
the Supreme Court of North Carolina has ~pecifically interpreted 
what the words "Extra Work" mean when used in the Specifications 
portion of contracts between the Conlmission and contractors for 
the construction of highways. 

Teer in its brief cites 76 A.L.R. 268 where there is an annotation 
supported by cited cases to the effect that "(t)he general rule may 
be deduced from the decisions that where plans or specifications 
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lead a public contractor reasonably to believe that condit,ions indi- 
cated therein exist, and may be relied upon in making his bid, he 
will be entitled to compensation for extra work or expense made 
necessary by conditions being other than as so represented." 

Teer also cites many cases relating to the right of a contractor 
to recover for extra work or expense made ncccssary by conditions 
being other than as represented in the Contract. None of the cases 
cited were brought under a statute like thc one under which t,he 
parties are proceeding here, although some of them are based on 
statutes similar to our statutes relating to a referee and some are 
based on award and arbitration statutes. 

I n  tlie case of Equipment Co. v. Hertz Corp. and Contractors, 
Inc. v. Hertz Corp., 256 N.C. 277, 123 S.E. 2d 802, the Supreme 
Court, speaking of the powers of the Highway Conlmission, said: 

"The Legislature has not set out in detail every incidental power 
belonging to and which may be exercised by the Cornmission. 
As a practical matter the Legislature could not foresee all the 
problems incidental to the effective carxying out of the duties 
and responsibilities of the Commission. Of necessity i t  pro- 
vided for those matters in general terms. Where a course of ac- 
tion is reasonably necessary for the effective prosecution of the 
Commission's obligation to supervise the construction, repair 
and maintenance of public highways, the powcr to t a l a  such 
action must be implied from the gencral authority given and 
thc duty imposed. Mosteller v. R. R., 220 N.C. 275, 280, 17 S.E. 
2d 133. 'Administrative boards, commissions and officers have 
no common-law powcrs. Their powers are limited by the stat- 
utes creating them to those conferred expressly or by necessary 
or fair implication. . . . In  determining whether a board or 
commission has a certain powcr, the authority given should be 
libcrally construed in the light of the purposes for which it was 
created and that  which is incidentally necessary to a full cxpo- 
sition of the legislative intent should be upheld as being ger- 
mane to the law. In the construction of a grant of power, i t  is 
a general principle of law that where the end is required the ap- 
propriate means are given. . . . However, powers should not 
be extended by implication beyond what may be ncccssary for 
their just and reasonable execution.' 42 Am. Jur., Public Ad- 
ministrative Law, s. 26, pp. 316-318." 

Applying tlie foregoing principles of law to the facts in this case, 
in the light of the circumstances in which the Commission and Teer 
found themselves after discovering the deficiencies in the rough grad- 
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ing projcct, we think that tlic corrcction of the deficicncies in the 
rough grading project were reasonably necessary and highly desir- 
able for the effective prosecution of the construction of Highway 
Project 8.13438. The work required to remedy the dcficiencies found 
in the rough grading project while the paving or surfacing contractor 
was carrying out the provisions of the surfacing contract, was un- 
foreseen or cxtra work. This cxtra work was permitted under the 
terms of the Contract when found to bc necessary or desirable to  
completc fully the work as contemplated in the Contract and after 
a supplemental agreement had been entered into, or a written work 
order issued by the Engincer of the Commission to do the work. 
However, after such finding of neccssity or desirability, and upon 
authorization by the Engineer of the Commission, i t  then became 
work under the Contract which the contractor was required to per- 
form, even though no supplemental agreement had been entered into. 
[4] We are of the opinion and so hold that  upon a proper inter- 
pretation of the Contract in the light of the opinion of the Supreme 
Court in Teer Co. v. Highway Com?nission, supra, and in the light 
of the circumstances here, the extra remedial work to repair, con- 
struct, and perform properly the rough grading, drainage and 
shoulder work, that had been improperly and inadequately done by 
the contractor on Project 8.13437, could propcrly be performed un- 
der the existing Contract on Project 8.13438 and was, under the facts 
and circumstances of this case, such '(Extra Work" or "Unforeseen 
Work" as referred to and defincd in the Contract between the parties 
hereto on Project 8.13438. 

[5] This holding, however, should not be interpreted to mean that  
by calling i t  "Extra Work," the Commission can circumvent the 
provisions of G.S. 136-28 requiring the letting of bids after adver- 
tisement. This cannot bc done. What is mcant by "Extra Work" as 
used in the Specifications of the Commission will have to be de- 
termined under the facts and circumstances of each particular case. 
I n  the case before us and under the circumstances shown, we think 
that necessity demanded and the Contract permitted that the extra 
remedial work required to remedy the deficiencies in the rough grad- 
ing Project 8.13437 be classified as "Extra Work" and performed 
under the Contract on Project 8.13438. 

[6] "Extra Work," under the Contract, cannot be construed to 
mean work required to perform the specific items for which unit 
prices were bid by Teer in its proposal, which are a part of the Con- 
tract. 

[7] The Board of Review, in its findings of fact, often refers t o  
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"bringing the project up to Interstate Standards." The Board of Re- 
view finds as a fact many times that Teer performed work on a force 
account basis in "bringing the project up to Interstate Standards," 
and in so doing committed error. The Contract docs not provide for 
the project to be brought up to "Interstate Standards." There is noth- 
ing in the Contract about "Interstate Standards." Some of the lettcrs 
from the Engineers to Teer inention bringing certa,in portions of the 
extra rerncdial work required to correct the deficiencies in the rough 
grading project up to "Interstate Standards," but do not say what is 
meant by "Interstate Standards." 

One of these letters, from H. B. Smith, Resident Engineer, to 
Nello L. Teer, Sr., datcd 25 November 1959, (P-112) cites as its sub- 
ject, "Bringing above Project to Interstate 95 Standard." However, 
in the letter the writer, after referring to a conference about the 
project, says: 

"During this conference we discussed the procedure of bring- 
ing certain items on the project up to standard for Interstate 
95. We examined several of the apparent unsatisfactory condi- 
tions and the following was agreed on, and I was instructcd by 
Mr. John K. Davis to m i t e  you confirming the conference and 
authorizing the following zr'ork. 

All pipe culverts over the entire project are to be uncovered 
and all pipe lines found unsatisfactory are to be corrected ac- 
cording to State Specifications. All un~ervicable (sic) pipe shall 
be replaced with new pipe. 

All subgrade not paved is to be thoroughly cheeked for stumps, 
root mat, etc. This to be done by scarifying or disking, and any 
and all unsatisfactory material encountcred removed. Certain 
ramps as directed by me are to be checked for stumps and other 
objectionable material and same removed and replaced with 
satisfactory material. 

It is understood and agreed you are to do the above work under 
my direction on Force Account in accordance with State Spe- 
cifications." (emphasis added) 

We do not think this letter directed Teer to bring the entire high- 
way project up to "Interstate Stnndards" on a force account basis; 
we think it  did direct Teer to do the work specified therein on force 
account in accordance with State Specifications, not "Interstate 
Standards." I n  a letter from H. B. Smith, Resident Enginecr, to 
Nello L. Teer, Sr., dated 28 November 1959, (P-113) there were 
certain changes stated as to the method of payment set out in the 
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letter of 25 November 1959 (P-112). However, in a letter from H. 
B. Smith, Resident Engineer, to Nello L. Teer, Sr., dated 1 December 
1959, (P-114) it  is said, "This is to advise you to disregard my 
letter dated Novembcr 28, 1959. The above mentioned project is to  
be brought up to Interstate Standards in accordance to my letter 
dated Novembcr 25, 1959." We think that  the words "in accordance 
to my letter of November 25, 1959" limit its application to the per- 
formance of and payment for the items set out in such letter. 

The Contract requires that  the work shall be performed for the 
unit prices bid by Teer in its proposal and according to the pro- 
posal, plans and specifications, which are a part of the Contract. 
"Interstate Standards" no doubt means something to the parties 
using the term, but there are no requirements or provisions in the 
Contract requiring that  the project be brought up to "Interstate 
Standards." Teer, when i t  elected to perform the Contract, was re- 
quired to perform the work for the unit prices bid by Teer in its pro- 
posal and according to the proposal, plans a i d  specifications as set 
out in the Contract. T w r  was not required to perform the work 
according to '(Interstate Standards." The Board of Review was there- 
fore in error in making and basing some of its findings of fact on 
bringing the entire project up to "Interstate Standards" after 30 
November 1959. 

The Board of Review found as a fact that: 

"After numerous discussions, conferences and negotiations be- 
tween the Teer Company and the Highway Commission, the 
latter acting within its power under the contract and by various 
written orders and instructions, culminating on or about De- 
cember 1, 1959, directed the Teer Company to bring the entire 
highway projcct up to Interstate Standards on a force account 
basis. Thereafter, other orders were issued as the need arose. 

The record contains convincing evidence as to these negotia- 
tions and orders, as shown by Claimant's Exhibits Nos. P-109, 
P-110, P-111, P-112, P-113, P-114, P-115, P-122, P-124, P-125, 
P-127, P-131, and P-132." 

171 The claimant's exhibits referred to as containing convincing 
evidence, two of which are hereinabove discussed, do not direct "the 
Teer Company to bring the entire highway pro,ject up to Interstate 
Standards on a force account basis," and the evidence therefore does 
not support such finding by the Board of Review. The Superior 
Court erred in adopting such finding. 

[8] The Board of Review was in error in its findings and inter- 
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pretation of the Cont,ract, and the Superior Court also committed 
error, when i t  found in substance that  all work performed by Teer 
in performing the Contract, including the extra remedial work on 
and after 1 December 1959, was "Extra Work" under the pro- 
visions of the Contract to be paid for on a force account basis. 
There was evidence tending to show that  the Engineers of the Com- 
mission did direct Teer to perform on a force account basis the extra 
remedial work necessary to correct the deficiencies in the rough 
grading, drainage and shoulder work on Project 8.13437. However, 
we do not think that  this rnade a new contract out of the Contract 
on Project 8.13438 requiring or permitting all of the work performed 
on the surfacing project on and after 1 December 1959 to be com- 
pensated for on a force account basis. We are of the opinion and so 
hold that  all of the specific items of work undcr the terms of the 
Contract for which unit prices were bid by Teer in its bid proposal, 
which is a part of the Contract, were to  be completed and paid for 
according to the unit prices bid by Teer in its proposal as set forth 
in the Contract and that only such extra work as was embraced 
within the terms of the "Extra Work7' provision of the Contract, 
which included the extra work required to remedy the deficiencies 
in the rough grading project, was to be paid for on the force account 
basis as provided in the Contract. 

191 The Engineers of the Commission did not have the authority 
to  amend the Contract by changing the compensation to be paid for 
the items in the unit prices bid by Teer in its proposal and substitute 
in lieu thereof a provision requiring that  con~pcnsation be made 
therefor on a force account basis. We are of the opinion that the En- 
gineers of the Commission could not, and that there was not sufficient 
competent evidence that they did, direct Teer to abandon the Con- 
tract. 

[ lo] Teer contends, among other things, that the Superior Court 
committed error in holding that the Board of Review had correctly 
used the invoiced rental rates rather than the rental rates contained 
in the Special Provisions of the Contract. 

The Special Provision of the Contract with respect to rental 
rates is as follows: 

"Rental Rates for Eqwipnenl Used in Perfo~ming Extra Work 

The attention of contractors is called to the fact that  in the 
event i t  is necessary to pcrform extra work in connection with 
the construction of this project, the rental rates to be allowed 
for equipment used in performing such work shall, except as 
otherwise specified below, be in accordance with the schedule 
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published by the Associated Equipment Distributors. The cost 
of fuel, lubricants, and cutting edges shall be added to the above 
rates. 

When extra work is performed with equipment already on the 
project, the rental rates to be allowed shall be a t  the hourly 
rates of 1/160 (20 days @ 8 hours) of the applicable monthly 
rental rates shown in the above mentioned schedule. The cost 
of operators, fuel, lubricants and cutting edges shall be added 
to the above rates." 

The Board of Review misinterpreted this Special Provision of 
the Contract and was in error when it  used actual equipment costs 
as shown on Teer's records in determining rental rates for equipment 
used i n  performing extra ulork instead of using the rates set out in 
the Special Provision of the Contract, and the Superior Court com- 
mitted error in failing to so find. The Special Provisions of the Con- 
tract cannot be ignored. We are of the opinion and so hold that the 
rental rates set out in the Special Provision of the Contract should 
be used in determining the compensation, if any, due Teer for the 
equipment used by it, if any, i n  the performance of the "Extra 
Work." 

111-121 Teer's contention that i t  is entitled to interest on the 
award and judgment is without merit. Our Supreme Court has held 
that interest may not be awarded against the State without autho- 
rization by statute or contract. We do not think that  the Legislature 
authorized the payment of interest under the provisions of G.S. 
136-29. KO provisions of the Contract have been called to our at- 
tention, and we have found none, authorizing the payment of in- 
terest. Reynolds Co. v. Highway Conzm,ission, 271 X.C. 40, 155 S.E. 
2d 473. I n  addition, i t  is noted that  Teer did not assert a right to  
interest in its claim of 4 hTovember 1961. 

There were three types of work involved here. First, there was 
work under the provisions of the Contract, the unit prices for which 
were sct out and specified under the specific items of the Contract. 
Second, there was work under the "Extra Work" provision of the 
Contract, payment for which was to be on a force account basis as 
set out in the Specifications. Third, there was extra work of a 
remedial type to correct the deficiencies in the rough grading, drain- 
age and shoulder work on Project 8.13437, which was also extra work 
performed under the "Extra Work" provision of the Contract. 

[I31 Teer contends that after the deficiencies in the rough grading 
were found, the Engineers of the Commission, by oral agreement, 
letters and work order, directed i t  to bring the entire project up to 
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"Interstate Standards." Teer contends also that  this changed the 
work to be done to such an extent that  on and after 1 December 
1959 compensation for all work was to be done on force account 
basis. No provision of the Contract has been called to our atten- 
tion, and we have found none, which would permit this to be done 
by the Engineers of the Commission. On the contrary, the provisions 
of article one of the Contract read, in part, "The Contractor shall 
and will provide and furnish all the materials, machinery, imple- 
ments, appliances and tools, and perform the work and required 
labor to construct and complete a certain project in Cumberland 
County, in the State of North Carolina, Surfacing on Relocation of 
U. S. 301 From a Point Near Eastover, Northeast of Fayetteville, 
Northeast to Harnett County Line for the unit prices bid by the 
contractor in his proposal and according to the proposal, plans and 
specifications prepared by said Commission, which proposal, plans 
and specifications show the details covering this project and are 
identified by the Chief Engineer of the Commission, and hereby be- 
come a part of this contract." I n  this Contract Teer is referred to 
as the "Contractor" and the State Highway Commission of North 
Carolina is referred to  as "Cornmission." In  the Specifications "En- 
gineer" is defined as "( t )he State Highway Engineer, or other En- 
gineer executive of the Conlmission, acting directly or through his 
duly authorized representative, such representative acting within 
the scope of the particular duties assigned to him or of the authority 
given him." 

Other pertinent provisions of the Specifications are 

"4.3 ALTERATION OF PLANS OR OF CHARACTER OF WORK. The 
Engineer shall havc the right to make alterations in plans or 
character of work as may be considered necessary or desirable 
during the progress of the work to complete satisfactorily the 
proposed construction. Such alterations shall not be considered 
as a waiver of any conditions of the contract nor invalidate any 
of the provisions thereof. 

The right is rescrvcd to increase or decrease any or all of the 
items in the estimate of approximate quantities as shown in the 
bid schedule. The lcngth of the project may be increased or 
decreased by adding or omitting sections or by relocation. 

Whenever an increase or decrease in the length of the project ex- 
ceeds 25 per cent, and whenever any change or combination of 
changes results in increesing or decreasing the original contract 
amount as calculated from the bid quantities and contract unit 
prices by more than 25 per cent, a supplemental agreement ac- 
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ceptable to both parties to the contract shall be executed in 
advance of performing the affected work. 

Whenever an overrun or underrun of more than 25 per cent of 
the original bid quantity for one or more major contract items 
occurs either party to the contract may dcmand that a supple- 
mental agreement be negotiatcd with an adjustment of unit 
price or priccs satisfactory to both parties. A major contract 
item shall be interprcted to be any itcm, the total cost of which 
is equal to or greater than 25 per cent of the total contract price, 
computed on the basis of the proposal quantity and the contract 
unit price. 

Whcnevcr an alteration in character of work involves a sub- 
stantial change in the nature of the design or in the type of con- 
struction which materially increases or decreases the cost of the 
performance, the work shall be performed in accordance with 
the specifications and as dirccted, provided however that be- 
fore such work is started a supplemental agreement acceptable 
to both parties to the contract shall be executed. 

I n  all other cases t.he work involved in any changes shall be 
performed on the basis of t,he contract unit price and no sup- 
plemental agreement shall be necessary." 

These provisions mean, among othcr things, that  the Engineer 
may make such alterations as may be considered necessary or de- 
sirable during the progress of thc work to complete satisfactorily 
the proposed construction, but whcn such alterations involve such a 
substantial change in the nature of the work as to materially in- 
crease or decrease the cost of the performance, then before such work 
is started a supplemental agreement acceptable to both parties t o  
the Contract shall be executed. No executed supplemental agreement 
accepted by or acccptable to both parties has been called to our at- 
tention, and we have found none in our search through this volum- 
inous record, transcript and briefs consisting of over 3850 pages with 
over 950 exhibits, one of the exhibits being a book of Specifications 
of over 500 pages. I n  the abscnce of an executed supplemental agree- 
ment, the parties are bound by the terrns of the Contract,, and re- 
covery, if any, will be controlled by its provisions. 

Such changes, as Teer contends occurrcd, are prohibited by the 
express terms of the Contract, which on the signature page thereof 
contains the following: "This contract is valid only when signcd by 
the Director of Highways for the Statc Highway Commission, and 
the conditions and provisions hcrein cannot be changed except over 
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the signature of the said Director of Highways." Nothing has been 
called to our attention, and we have found nothing in this record, 
indicating that any changes in this Contract were authorized over 
the signaturc of the Dircctor of the Highways. 

I n  Teer Co. v. Highway Commission, supra, it is said that the 
Board of Review made no distinction between the work covcrcd 
originally by the Contract and the extra remedial work performed 
by Teer. The Board of Review committed error, which error was 
affirmed by the Superior Court, in finding that  all work pcrformed 
from and aftcr 1 December 1959 was to  be done on a force account 
basis. Such a finding is not supported by thc evidence, and the Con- 
tract does not so provide. The Engineers of thc Commission were 
without authority to  change the spccific terms of thc Contract, 

We are not unmindful of the length of time that  this proceeding 
has been pending. We know t.hat a termination thereof is desirable. 
However, i t  is observed that this is not an ordinary civil action for 
the recovery of an undetermined amount of damages for breach of 
contract. Rccovery, if any, must be within the terms and framework 
of the provisions of the Contract. As Justice Bobbitt said in Teer 
Co. v. Highway Commission, supra, lL(t)he procedure is to resolve 
any controversy as to what (additional) amount, if any, the con- 
tractor is entitled to recover undcr its terms." Thc Board of Review 
could not change the provisions of the Contract and neither can this 
Court. 

[I41 It was the duty of the Board of Rcvicw to interpret the Con- 
tract, but the Board of Rcview could not by findings of fact rescind 
or alter thc express provisions of the Contract. 

I n  2 Strong, N. C. Index 2d, Contracts, § 12, we find the rule 
with respect to the interpretation of contracts stated as follows: 

"When the language is clear and unambiguous the court may 
not, under the guise of construction, ignore or delete any of its 
provisions, nor insert words into it, but must construe the con- 
tract as written, in the light of thc undisputed evidencc as to the 
custom, usage, and mcaning of its terms. It is only in case of 
doubt and uncertainty as to the meaning of the language used 
that  judicial construction is nccessary, since i t  is the province 
of the court to construc the agreement and not to make a con- 
tract for the parties." 

[15] We are of the opinion and so hold that  the Superior Court 
did not commit crror in overruling the motion of the Comn~ission 
for judgment as of nonsuit. The controversy is one for dctermina- 
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tion by the Board of Review upon a correct interpretation of the 
applicable rules of law. Taer Co. v. Highway Commission, supra. 
However, the Superior Court should have remanded the proceeding 
to the Board of Review for further consideration in a manner con- 
sistent with applicable principles of law and with instructions that 
i t  permit the further introduction of evidence, if desired by either 
or both parties. 

The costs of this appeal are taxed as follows: Each party shall 
pay the entire costs of its briefs, and all of the other costs incident 
to the appeals shall be taxed one-half against Teer and one-half 
against the Commission. 

For the reasons stated, the judgment of Judge Hobgood is va- 
cated and the cause is remanded to the Superior Court for the entry 
of a judgment vacating the decision of the Board of Review in- 
cluding all findings and conclusions stated therein, and remanding 
the proceeding to the Board of Review for furt,her proceedings not 
inconsistent with the opinion of the Supreme Court in Teer Co. v. 
Highway Commission, supra, and this opinion. 

Error and remanded. 

BRITT and PARKER, JJ., concur. 

JOHN HENRY GERDES v. RICHARD A. SHEW AND WIFE, IDALORA 
W. SHEW 

Xo. 68SC114 

(Filed 2 April 1969) 

1. Deeds 9 24-- covenant against encumbra,nces 
By the covenant against encumbrances a grantor of land gives to his 

grantee security against any outstanding rights to, or interest in, the land 
granted which may subsist in third persons to the diminution in value of 
the estate conveyed, although consistent with passing of the fee. 

a. Deeds 9 2P-- covenant against encumbrances -what constitutes an 
encumbrance 

An encumbrance, within the meaning of a covenant against encumbrances, 
is any burden or charge on the land and includes any right existing in 
another whereby the use of the land by the owner is restricted. 

3. Deeds 8 24-- action for breach of covenant against encumbrances - 
defense of knowledge and record notice 

That grantee had actual knowledge and record notice of the existence 
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of an encumbrance upon the land at  the time of purchase does not con- 
stitute a defense to grantee's action to recover damages for grantors' 
breach of covenant against encumbrances contained in the deed of con- 
veyance. 

4. Deeds 9 !24- action for breach of covenant against encumbrances - 
defenses - merger of prior negotiations in deed 

In  grantee's action to recover damages for breach of covenants in a deed. 
grantors may not allege as  a defense the plaintiff's failure to comply with 
provision of written sales contract requiring that grantors should be noti- 
fied and given opportunity to  correct defects in the title, since (1) execu- 
tion and delivery of the deed containing full covenants establish the ex- 
tent of the grantors' obligations and (2) it is presumed the prior sales 
contract and all prior negotiations leading up to the sale became merged 
in the deed itself insofar as they relate to any matters covered by the 
covenants. 

5. Contracts Bf3- competency of evidence - prior negotiations - 
merger 

When the terms of a contract are established, the negotiations which 
produced the contract cannot enlarge or restrict its provisions and are 
therefore not competent as  evidence in a n  action to enforce it. 

6. Deeds § 24- action for breach of covenant against encumbrances 
-defense of estoppel 

In  grantee's action to recover damages for grantors' breach of covenant 
against encumbrances in a deed, grantors may not assert as a defense the 
plaintiff's failure to comply with provision of the deed requiring grantor's 
approval before construction is begun on the premises, since, the defend- 
ant's covenant against encumbrances having been breached a t  the moment 
of execution and delivery of the deed, the fact that plaintiff may have 
thereafter violated different promision of the deed would not estop plain- 
tiff from maintaining the action. 

7. Cancellation of Instruments § P mistake of law 
Ordinarily a mistake of law, as  distinguished from a mistake of fact, 

does not affect the validity of a contract. 

8. Deeds 8 24; Cancellation of Instruments g 6 action for breach 
of covenant against encumbrances - defense of mutual mistake 

In  grantee's action to recover damages arising from grantors' breach 
of covenant against encumbrances in a deed, grantors may not allege that 
the deed had been made by them and accepted by plaintiff under a mutual 
mistake in that prior to the conveyance the parties had obtained legal 
advice to the effect that the lot in question could be conveyed free from 
a residential restriction, since this was nothing more than an erroneous 
conclusion by the parties and their attorneys as to the legal effect of 
known facts. 

ON Certiorari to review orders of Mintx, J., November 1967 Ses- 
sion of NEW HANOVER Superior Court. 

This is a civil action to recover damages for breach of covenants 



146 IN THE COURT OF APPEALS [4 

in a deed. Plaintiff filed complaint 27 June 1967 alleging: The de- 
fendants executed and delivered a deed dated 10 January 1966 con- 
veying certain described real property to the plaintiff. The deed con- 
tained covenants of seizen, right to  convey, against encumbrances, 
and warranty of title, but no restrictions as to use of the property. 
Plaintiff paid defendants $6,500.00 purchase price for the lot and 
purchased i t  for the purpose of erecting thereon a dental and medical 
office building, which purpose was known to the defendants. Plain- 
tiff obtained a construction loan and began clearing the lot for con- 
struction of the office building, but was stopped when an action was 
commenced against him in superior court alleging that the lot was 
subject to restrictions limiting its use to residential purposes. Plain- 
tiff notified defendants of this action and called upon them to de- 
fend title under their warranty, but dcfendants refused to do so. 
Plaintiff employed counsel to defend the action, but the trial re- 
sulted in a judgment enjoining plaintiff from erecting his office 
building or otherwise using the property other than for residential 
purposes, and on appeal the North Carolina Supreme Court affirmed. 
Plaintiff further alleged that for office building purposes the lot had 
a fair market value of $6,500.00, but restricted to rcsidential pur- 
poses is worth only $1,000.00. Plaintiff prayed to recover damages in 
the amount of the difference in value of the lot for the two purposes, 
plus the amount of legal expenses and court costs which had been 
incurred by him in defending the injunction suit and the costs of the 
construction loan and expenses paid the building contractor up to 
the time the suit for injunction had been commenced. 

Summons was served upon the defendants on 28 June 1967. On 
24 August 1967 defendants filed a motion to strike certain portions 
of the complaint. On 25 August 1967 plaintiff moved for judgment 
by default and inquiry. On 21 September 1967 defendants moved 
for permission to withdraw their motion to strike portions of the 
plaintiff's complaint and to be allowed to defend the action by filing 
answer, which motions of defendants were allowed. On 21 September 
1967 defendants filed answer, admitting execution and dclivcry of 
the deed and that i t  contained no restrictions as to use of the prop- 
erty, but denying that  they had knowledge that  the lot was being 
purchased to erect thereon a medical-dental office building, and de- 
nying plaintiff's allegations as to differences in values of the lot when 
considered for coniinercial or residential purposes. By way of de- 
fense, defendants' answer contained five further answers, in sub- 
stance as follows: First: That  plaintiff had purchased the lot with 
actual knowledge that i t  had previously been sold by 
repurchased by them subject to restrictions limiting 

defendants and 
its use. Second: 
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That  the plaintiff had purchased with record notice of the restric- 
tions which were contained in recorded deeds in his chain of title. 
Third: Tha t  plaintiff had purchased under a written contract which 
provided that  if title be found defective by his attorney, the owner 
should be notified in writing of such defect and given an opportunity 
to cure the same, but no notice had been given by plaintiff or his 
attorney to defendants of any defect in the title prior to the time 
the sale was closed. Fourth: That the deed contained a condition 
that plans and specifications for any building must be submitted to 
and approved by defendants, and while plaintiff had submitted plane 
and specifications for his office building, the same had not been ap- 
proved. Fifth: That  defcndants had offered to return the purchase 
price on reconveyance of the lot to him or to exchange said lot for 
another of equal value. 

On motion of plaintiff the court entered an order dated 17 Oc- 
tober 1967 striking portions of the answer and all of the five further 
answers, and allowing defendants 20 days within which to amend 
their answer. On 6 November 1967 defendants filed an amended an- 
swer to  the complaint, containing three further answers and defenses 
substantially as follows: First: That  prior to  the conveyance the 
parties had securcd legal advice to the effect that  the lot could be 
conveyed free from any rcsidential restrictions and plaintiff would 
not have purchased and defendants would not have sold but for 
their mutual mistake that  said lot could be so conveyed; that when 
the parties discovered their mutual mistake, defendants sought to 
rescind and offered to pay plaintiff the full purchase price for a re- 
conveyance of the lot or to exchange the lot for another similar lot 
which would not be subject to residential restrictions, but the plain- 
tiff refused; that  defendants are entitled to concellation of their con- 
tract and convcyance due to the mutual rnistake of the parties as to 
a material fact, and plaintiff should be ordered to  reconvey the lot to 
defcndants upon their paying the plaintiff the purchase price thereof, 
less the amount of $4,000.00 for damages done to the lot by plaintiff 
after the date on which defendants had offered to rescind or. in the 
alternative, defendants are entitled to have their deed reformed to 
exclude from the covenants therein the existence of residential re- 
strictions upon the lot. Second: That a t  the time the parties had con- 
ferred with regard to sale of the lot to plaintiff for the construction 
of a small dental office, plaintiff agreed to construct a building of 
residential type, and as a means of enforcing said agreement there 
had been placed in the deed a restriction that  no building be erected 
until plans and specifications therefor shall have been first presented 
to and approved by the grantors; that the plaint,iff submitted plans 
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for a large office building, which plans were for a building materially 
different from that  which the plaintiff had agreed to construct; that  
the plans were not approved, but notwithstanding such disapproval 
the plaintiff violated the restriction and began construction of a 
large medical-dental office building; and that any damages plaintiff 
may have suffered are the sole result of his own material breach of 
said agreement. Third: That if defendants are liable to plaintiff for 
any breach of any covenant in their deed, the amount of plaintiff's 
recovery should be reduced by the amount the fair market value of 
the lot has been reduced by reason of acts done by plaintiff in cut- 
ting trees and pouring concrete thereon after the date the defendants 
had offered to rescind. I n  their answer, defendants prayed for judg- 
ment canceling their deed to plaintiff upon their return of the pur- 
chase price, less the amount of $4,000.00 damages done to the lot, or, 
in the alternative, that  the deed be reformed due to the mutual mis- 
take of the parties. 

The plaintiff moved to strike from the amended answer the three 
further answers and defenses in their entirety. By order dated 15 
November 1967 the court struck all of the second further answer and 
substantially all of the first and third further answers. 

Defendants petitioned for writ of certiorari to review the orders 
of the superior court striking out their further answers and defenses 
from their original answer and from their amended answer, which pe- 
tition was allowed by the Court of Appeals. 

Marshall and Williams, by Lonnie B. William, for plaintifl ap- 
pellee. 

Douglas P. Connor for defendant appellants. 

[ I ,  21 By the covenant against encumbrances a grantor of land 
gives to his grantee security against any outstanding right to, or 
interest in, the land granted which may subsist in third persons to 
the diminution in value of the estate conveyed, although consistent 
with passing of the fee. An encumbrance, within the meaning of such 
a covenant, is any burden or charge on the land and includes any 
right existing in another whereby the use of the land by the owner 
is restricted. 21 C.J.S., Covenants, 8 42, p. 914. I n  the present case 
defendants have admitted execution and delivery by them of a deed 
conveying real property to plaintiff with a full covenant against 
encumbrances and that there was no exception therefrom for any 
restriction limiting use of the property to residential purposes. De- 



fendants have also admitted that  after receiving their deed, plain- 
tiff had been enjoined from erecting an office building on the land 
conveyed, or from making any use of the property other than resi- 
dential, and that  judgment in the injunction proceeding had been 
affirmed by the North Carolina Supreme Court. Reference to the 
opinion in that  case, reported in Lamica v. Gerdes, 270 N.C. 85, 153 
S.E. 2d 814, reveals that  a t  the time defendants executed and de- 
livered their warranty deed to the plaintiff, the property was subject 
to a legally enforceable restrictive covenant limiting its use to  resi- 
dential purposes. B y  reason of the existence of such restriction, defend- 
ants' covenant against encumbrances was violated a t  the moment they 
executed and delivered their deed, entitled the covcnantce to  recover 
damages, which are generally to be based upon the impairment of the 
market value of the land by reason of the existence of the restriction. 
Annotation, 61 A.L.R. 10, 75; 100 A.L.R. 1194, 1199. The question pre- 
sented for our decision on this appeal is whcthcr any of the inatters al- 
leged in defendants' several further answers constitute legal defenses 
to plaintiff's action for the breach of their covenant. 

131 In  the first two further answers, as filed with defendants' original 
answer, i t  is alleged that plaintiff had actual knowledge and had record 
notice of the existence of the restriction a t  the time he purchased. These 
allegations, even if proved, would not avail defendants as a defense. 

"As a general rule, encun~branccs which affect or relate to the 
title to land or the record thereof are included in the covenant 
against encumbrances, regardless of thc knowledge of the grantee 
a t  the time he took the conveyance of the land. Such a covenant 
einbraccs encumbrances which are unknown to the purchaser or 
the vendor, as well as those which are known. Both parties may 
be in possession of all the facts, and either or hoth may believe 
that  an encumbrance is not an encumbrance; nevertheless, if 
the apparent encurnbrancc turns out to be real in character, the 
seller is responsible, unless he specifically excepts the encum- 
brance from his covenant. The reason has been advanced, in 
support of the general rule. that the covenantee in many in- 
stances may insist upon the covenant for the express purpose 
of guarding against encumbrances which he knows exist. An- 
other theory cnunciatcd in support of the rule is that a contrary 
view would be open to the objection that i t  would substitute the 
uncertainties of oral testimony for the certainty which should 
normally inherc in written contracts." 20 L4m. Jur. 2d, Coven- 
ants, $ 84, p. 648. 

An early North Carolina case is in accord with this general rule. 
I n  Gragg v. Wagner, 71 N.C. 316, i t  is said: 
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"A conveys to R a tract of land with a covenant against en- 
cumbrances, both parties, a t  the tlme, having full knowledge of 
the existence of valid outstanding encumbrances upon the land 
conveyed: Can I3 recover upon the covenant? There is no alle- 
gation of fraud or rnistake in procuring the covenants, and there- 
fore, any oral evidence offered in the case, would fall under the 
general rule that i t  shall not be admitted to contradict, alter or 
vary, the written agreement of the parties. If there are known 
encumbrances, and i t  is the object of the vendor to except them 
from the operation of the covenant, i t  is always in his power to 
make it  appear so on the face of the deed; and if lie fails to do 
so, i t  is his own folly, and he will not be allowed to repair the 
error a t  the expense of the settled rules of construction which 
have become a part of the laws of property. 

"The principle is caveat emptor, and therefore, if the vendee 
fails to investigate the title or take covenants, he is bound by 
the defect of title and must bear the loss; but if he, with ordi- 
nary prudence, protects himself by propcr covenants, the vendor 
is then bound to indemnity. Thus the vendor must take care of 
the covenants he enters into, and notice of the encumbrance can 
make no difference, as was decided in Lait v. Witherington, 
Luter. 317." 

There was no error in striking the first two furt,her answers from 
the original answer. 

14, 51 The third further answer alleged the provisions of the writ- 
ten sales contract under which plaintiff had purchased and which, 
in substance, provided that upon approval of title by purchaser's 
attorney, the owners would convey by warranty dced with covenants 
of seizen, right to convey, and freedom from encumbrances; but if 
the title should be found defective by such attorney, the owners 
would be notified in writing and given an opportunity to correct 
the defect, failing which the down payment should be returned to 
the purchaser. Defendants allege that  a t  no time prior to receipt of 
the dced from them did plaintiff notify defendants of any defect in 
title, and assert that because of the tcrms of the contract and plain- 
tiff's failure to give such notice, plaintiff is now estopped to assert 
the defect. Acceptance of this argument would render completely 
meaningless all of the covenants in defendants' deed. If defendants 
did not mean to be bound by their covenants, they should not have 
included them in their deed. Execution and delivery of the deed con- 
taining full covenants established the extent of their obligations 
thereunder. It is presunled that the prior sales contract and all prior 
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negotiations leading up to closing of the sale, insofar as they related 
to  any matters covcrcd by the covenants in defendants' dced, became 
mergcd in the deed itself. "Whcn the terms of a contract arc estab- 
lished, the negotiations which produced the contract cannot cnlarge 
or restrict its provisions and arc therefore not competent as evidence 
in an action to enforce it." Bank v. Slaughter, 250 N.C. 355, 108 
S.E. 2d 594. Thcre was no error in striking the third further answer 
from the original answer. 

[6] Thc fourth further answer as filed with the original answer 
contained allegations concerning the provisions in the deed given 
plaintiff which provided that  no building should be erected on thc 
premises until the plans and specifications thcreof shall have bcen 
first presented to  and approved by the grantors. Defendants alleged 
that  while plaintiff had submitted plans and specifications, the same 
had not been approved by the defendants and that  plaintiff had 
attempted to go forward with construction of his officc building 
nevertheless. Defendants assert that for this reason plaintiff is estop- 
ped to maintain his action. As noted above, however, defendants' 
covenant against encumbrances was breached by them a t  the moment 
they executed and delivered their deed. The fact that the plaintiff 
may have thereafter violated a completely different provision of the 
deed would not estop plaintiff from maintaining his action for breach 
of the defendants' covenant, and the motion to  strike the fourth 
further answer from the original answer was properly allowed. Dc- 
fendants have allcged essentially the same facts as to the require- 
ment for prior subinission and approval of plans and specifications 
in their second answer filed with their amended answer, with the 
additional allegation that a t  the time the parties had conferrcd with 
regard to sale of the lot to plaintiff "for the construction of a small 
dental officc, the plaintiff agreed to construct a building of residen- 
tial type . . ." and that  plaintiff had breached this agreement 
when he attempted instead to erect a large office type building. 
What was said above concerning merger of any prior negotiations 
and agreements into the written provisions of the deed itself, is 
equally applicable hcre. Even had there bcen such an agreement as 
defendants allege, i t  would not free them from liability for breach 
of their own covcnant, and the facts alleged in deicndants' second 
further answer filed with its amended answer would not constitute 
a defense to plaintiff's action. The motion to strike such second an- 
swer was therefore properly allowed. 
[7, 81 The defendants allege in their first furthcr answcr filcd 
with their amended answer that the dced had been made by thcin 
and accepted by plaintiff under a nlutual mistake in that  prior to 
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the conveyance the parties had $ought and obtained legal advice to 
the effect that  the lot could be conveyed free from thc residential 
restriction. Even so, this was nothing more than an erroneous con- 
clusion by the parties and their attorneys as to the legal effcct of 
known facts. "(T)his is a mistake of law and not of fact, and the 
rule is that ordinarily a mistake of law, as distinguished from a 
mistake of fact, does not affect the validity of a contract." Greene 
v. Spivey, 236 N.C. 435, 73 S.E. 2d 488. In Roberson v .  Penland, 
260 N.C. 502, 133 S.E. 2d 206, the North Carolina Supreme Court 
followed this long established principle. In  that case the grantors 
of a warranty deed sought to set i t  aside on the grounds that a t  the 
time it  had been given all parties acted under the belief, later found 
to be mistaken, that  the lcgislative act granting a widower the right 
to dissent from his wife's will was valid. I n  an opinion written by 
Higgins, J., the Court said: 

"It is settled that mere ignorance of law, unless there is some 
fraud or circumvention, is not a ground for rclief in equity 
whereby to set aside conveyances or avoid the legal effect of 
acts which have been done. Foulkes v .  Foz~lkes, 55 N.C. 260. 
. . . In  this case the rights of the parties are fixed by solemn 
warranty deed and consent judgment. These may not be set 
aside merely because eminent lawyers are unable to anticipate 
that this Court would strike down the Act of the General As- 
sembly which permitted the dissent." 

The case of iMacKay v. Mclntorh, 270 N.C. 69, 153 S.E. 2d 800, 
is distinguishable. In  that  case the defendant resisted specific per- 
formance of a contract by which she had agreed to purchase real 
property from plaintiff on the grounds that i t  had been the intention 
of plaintiff's salcs agent to sell and intention of defendant to pur- 
chase only land zoned for business; that the contract was entered 
into by defendant as result of an innocent misrepresentation of plain- 
tiff's agcnt to the effect that  the property was zoned for business, 
whereas in fact i t  was not so zoned. Thc Court, in an opinion by 
Bobbitt, ,J., said: "In our opinion, and we so hold, whether the sub- 
ject property was within the boundaries of an area zoned for busi- 
ness is a factual matter; and, under the evidence, the mutual mis- 
take as to this fact related to the essence of the agreement." The 
Court cited 17 Am. Jur.  2d, Contracts, 143, p. 490, to the effect 
that  a contract may be avoided on the ground of mutual mistake of 
fact where the mistake is common to both parties and by reason of 
it each has done what neither intended. I11 l l~e  case presently before 
us the parties did exactly what they intended to do. That  thcy acted 
under a mistaken understanding as to the legal effects of the resi- 
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dential restrictions contained in prior deeds in their chain of title, 
does not entitle either party to avoid the contract. There was no er- 
ror in striking the first further answer from the amended answer. 

The fifth further answer to the original answer and the third 
further answer to the amended answer are both based on the theory 
that defendants had the right to rescind. They assert that  since 
plaintiff refused to  accept their offer to rescind, he is estopped to 
collect any damages thereafter accruing. However, defendants had 
no right to rescind their deed and their further answers predicated 
upon the existence of such a right were properly stricken. 

In this appeal we are not called upon to decide, and do not ex- 
press an opinion, as to the correct measure of any damages plaintiff 
may be entitled to recover. For collection of cases on that  question, 
see Annotation in 61 A.L.R. 10, supplenlented in 100 A.L.R. 1194. 

The orders of t,he superior court striking defendants' five further 
answers from t,heir original answer and striking all of their second 
further answer and substantially all of their first and third further 
answers from their amended answer, are 

Affirmed. 

MALLARD, C.J., and BROCIC, J., concur. 

JAMES HOWARD JACKSON v. GEORGE LAVELLE JACKSON AND 
EDNA BUTLER JACKSON 

No. 6911SC94 

(Filed 2 April 1969) 

1. Automobiles g 94-- duty of automobile passenger 
An automobile passenger must use that care for his own safety which 

a reasonably prudent person would employ under the same or similar 
circumstances. 

2. Automobiles g 9+ contributory negligence of automobile passenger 
Whether automobile passenger's failure to take affirmative action for 

his own safety constitutes contributory negligence is a matter for the 
jury where conflicting inferences may be drawn from the circumstances. 

8. Automobiles g 9 6  contributory negligence of automobile passenger 
I n  this action for personal injuries received in a n  automobile accident, 

plaintiff's evidence fails to disclose contributory negligence as a matter 
of law, that issue being for jury determination, where it tends to show 
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that defendant was arrested for reckless driving while plaintiff was a 
passenger in defendant's automobile, that when defendant was released 
from jail under bond he was angry and upset over being arrested, that 
shortly thereafter plaintid was driving defendant's automobile but al- 
lowed defendant to drive when it appeared that he had "cooled off" and 
was no longer upset, that defendant drove in a careful manner for one 
mile and then began to increase the speed of the vehicle, that plaintiff 
cautioned defendant to slow down because of a curve ahead, but that 
defendant laughed and accelerated just before reaching the curve, and that 
the vehicle failed to negotiate the curve. 

APPEAL by plaintiff from Canaday, J., September 1968 Civil Ses- 
sion, Superior Court of HARNETT. 

Plaintiff brings this action to recover damages for injuries sus- 
tained in an automobile accident which occurred on 18 November 
1966. 

At the time of this accident the plaintiff was a passenger in an 
automobile owned by Edna Jackson and driven by George Jackson, 
the husband of Edna Jackson. Since the question posed by this ap- 
peal essentially involves the conduct of the husband, George Jack- 
son, we will simply refer to him as the defendant. 

The evidence, taken in the light most favorable to the plaintiff, 
shows that  on the afternoon of 18 November 1966 plaintiff and de- 
fendant rode around the town of Dunn, North Carolina, with de- 
fendant driving. During this time the defendant parked the car, got 
out and walked toward the liquor store which was approximately 
one block away. Defendant returned shortly and put a brown bag 
under the seat of the car. Defendant then took plaintiff back to the 
filling station a t  which plaintiff was employed. Plaintiff testified 
that  he did not see the brown bag again. 

At approximately 7:45 p.m. on this same day, defendant re- 
turned to the plaintiff's place of employment and invited the plain- 
tiff to  go to a turkey shoot. Plaintiff accepted, and the parties went 
to the turkey shoot in the automobile owned by Edna Jackson with 
defendant driving. After staying a t  the turkey shoot for approxi- 
mately 10 or 15 minutes, the parties left and went to the Village 
Open Air Market where the defendant went in alone and paid his 
grocery bill. After leaving the Village Open Air Market the parties 
traveled back through Dunn and out on the Jonesboro Road. When 
they were only a short distance outside of Dunn, plaintiff told de- 
fendant that he wanted to be taken back to his car. Upon hearing 
this, the defendant pulled the automobile off on the shoulder of the 
road, accelerated the vehicle, and spun around in the road. Two 
ABC officers were only a short distance away, and they observed 
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these actions by the defendant. As the defendant went by these offi- 
cers, they waved to him to stop. Plaintiff also told the defendant to 
stop because these officers wanted to see him; however, the defend- 
ant did not stop. He, apparently, made an attempt to outrun the 
officers. However, the officers apprehended him when he lost control 
of the car, and charged him with reckless driving. He was placed 
under $200 bond. At the defendant's request, the plaintiff left the 
jail to get one Shelton Butler to post bond for the defendant. Butler 
came, posted the bond, and the defendant was released from jail. 
Plaintiff, defendant, and Shelton Butler, with Butler driving, left 
the jail and went to Butler's home. While a t  the jail, and on the way 
to Butler's home, the defendant appeared to be angry and upset over 
being arrested. As plaintiff arid defendant were leaving Butler's 
home, Butler advised plaintiff to drive the car because the defend- 
ant was upset. Plaintiff and defendant left Butler's home, with plain- 
tiff driving, with the intention of taking the plaintiff to his car. 
When they were approximately one and one-half miles from Butler's 
home the defendant stated that he wanted to drive the car because 
he wanted to go see someone who lived outside of Dunn. Plaintiff 
testified that a t  this point i t  appeared to him that the defendant 
had "cooled off" and was no longer upset. After the defendant took 
over the operation of the vehicle he drove in a careful manner for 
approximately one mile, and then he began to increase the speed of 
the vehicle. Plaintiff cautioned defendant to slow down because 
there was a bad curve ahead. Instead of slowing down, the defendant 
looked a t  the plaintiff and laughed, and stepped on the gas just be- 
fore they got into the curve. Plaintiff stated that in his opinion the 
defendant was going between 80 and 90 miles per hour. The ve- 
hicle went off the left side of the road and overturned, throwing the 
plaintiff out of the car and injuring him. 

At the close of the plaintiff's evidence, the defendant's motion 
for judgment as of nonsuit mas allowed. Plaintiff appeals. 

D. K. Stewart and Bryan, Bryan & Johnson by  Robert 6. Bryan 
for plaintiff appellant. 

Morgan and Jones b y  Robert H .  Jones for defendant appellees. 

The sole question presented by this appeal is whether plaintiff's 
evidence, considered in the light most favorable to him, establishes 
his own negligence as one of the proximate causes of his injury so 
clearly that  no other conclusion can be reasonably drawn therefrom. 
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11, 21 It is settled law in this State that a passenger must use that  
care for his own safety that  a reasonably prudent person would em- 
ploy under the same or similar circumstances. Samuels u. Bowers, 
232 N.C. 149, 59 S.E. 2d 787. If the passenger's conduct fails to 
measure up to this standard he may be guilty of contributory neg- 
ligence. However, in considering the defendant's motion for nonsuit, 
the evidence is to be taken in the light most favorable to the plain- 
tiff, along with all reasonable inferences therefrom. "Where conflict- 
ing inferences may be drawn from the circumstances, whether the 
failure of the passenger to avail himself of opportunity for affirm- 
ative action for his own safety should constitute contributory neg- 
ligence is a matter for the jury." Samuels v .  Bowers, supra. "Dis- 
crepancies and contradictions, even in plaintiff's evidence, are for 
the twelve and not for the court." Bell v .  Maxwell, 246 N.C. 257, 98 
S.E. 2d 33. 

Our Supreme Court has considered a number of cases in which 
the question of contributory negligence of a passenger was involved. 
I n  Nettles v .  Rea, 200 N.C. 44, 156 S.E. 159, the defendant invited 
the plaintiff and two others to ride -with him from Sylva to Ashe- 
ville. He told them that  he had driven to Sylva in 50 minutes and 
was going to make the return trip in 30 minutes. Plaintiff knew that 
the defendant had been drinking during the day, but he showed no 
signs of being intoxicated. The Court held that  the question of con- 
tributary negligence on the part of the plaintiff was properly left to  
the jury because there was some evidence of willful and wanton con- 
duct by the defendant. 

I n  King v. Pope, 202 N.C. 554, 163 S.E. 447, the Court held that  
the question of contributory negligence on the part of the plaintiff 
was properly left to the jury because there was some evidence of 
willful and wanton conduct. (There was evidence that the defendant 
continued to speed although the plaintiff had asked him to slow down 
on several occasions.) 

I n  Groome v .  Davis, 215 N.C. 510, 2 S.E. 2d 771, the Court held 
that  the plaintiff was not contributorily negligent as a matter of law. 
Here the evidence showed that  the plaintiff and defendant left Ra- 
leigh together and that the defendant had driven fast until the acci- 
dent occurred near Kewton Grove. The Court stated: "MTe cannot 
find, as a matter of law, evidence of contributory negligence on t,he 
part of the plaintiff such as would bar his recovery." 

It has been held that  where the evidence showed that the plain- 
tiff was a passenger on a speeding motorcycle, and the defendant, 
driving an automobile, made a left turn in front of the motorcyc~e, 
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that the issue of contributory negligence on the part of the plaintiff 
passenger should have been submitted to the jury. Mason v. John- 
ston, 215 N.C. 95, 1 S.E. 2d 379. 

Samuels v. Bowers, supra, held that where the evidence showed 
that generally the defendant was a safe driver, but on this occasion 
he had been driving fast and the plaintiff had cautioned him to slow 
down, the plaintiff was not contributorily negligent as a matter of 
law. The Court stated: 

'(The passenger is required to use that care for his own safety 
that a reasonably prudent person would employ under same or 
similar circumstances. Whether he has measured up to this stand- 
ard is ordinarily a question for the jury. Contributory negligence 
when intcrposrd as a defense to an action for damages for per- 
sonal injury involves the element of proximate causc, and the 
determination of the proximate cause of an injury from con- 
flicting inferences is a matter for the jury." 

In  Bell v. Maxwell, supra, the evidence showed that the plein- 
tiff was riding with the defendant who was driving in a reckless 
manner. The plaintiff had gotten out of the car once in protest of 
the manner in which defendant was driving the car and defendant 
had told him that the horseplay was over. There was some evidence 
that the parties had been drinking. The trial court allowed the dc- 
fendant's motion for judgment as of nonsuit. The Supreme Court re- 
versed holding that conflicting inferences could be drawn from the 
evidence as to whether plaintiff measured up to the standard of care 
required of hirn for his own safety and that the question of plain- 
tiff's negligence was a question for the jury. 

In Dinkins z'. Carlton, 255 N.C. 137, 120 S.E. 2d 543, defendant 
took over driving the car bccause he did not think that i t  was being 
driven fast enough. The passengers did not object to the defendant 
taking over the operation of the car, and while he was driving 
neither of the passengers objected to the manner in which the car 
was being driven. The Supreme Court upheld the verdict for the 
plaintiff, stating : 

"Our decisions, cited and reviewcd by Parker, J., in Bell v. 
Maxwell, 246 N.C. 257, 98 S.E. 2d 33, are in substantial accord. 
In all, except Bogen v. Bogen, 220 N.C. 648, 18 S.E. 2d 162, this 
Court hcld the issue, whether the guest passenger was guilty of 
contributory negligence, was for jury determination." 

Bnvis v. Rigsby, 261 N.C. 684, 136 S.E. 2d 33; Beam v. Parham, 
263 N.C. 417, 139 S.E. 2d 712; Bank v. Lindsey, 264 N.C. 585, 142 
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S.E. 2d 357; Atwood v. Holland, 267 N.C. 722, 148 S.E. 2d 851; and 
Weatherman v. Weatherman, 270 N.C. 130, 153 S.E. 2d 860, are 
cases dealing with the question of the contributory negligcnce of a 
passenger who ridcs with one known to be intoxicatcd. I n  Davis v. 
Rigsby, supra, plaintiff alleged that  he knew the defendant was un- 
der the influence when he got into his car. The Court held that this 
allegation was binding and that the defendant's motion for judgment 
a s  of nonsuit should have bcen allowed. I n  Beam v. Parham, supra, 
evidence showed that  the plaintiff's dcceascd, a woman, was some 
five milcs from home and it  was approximately 10:30 p.m., when the 
defendant took over the opcration of thc vehicle. There was evidence 
showing that the deceased kncw the defendant had becn drinking, 
but she did not know that  he was drunk. The Court held that under 
these circumstances, the question of whether plaintiff's dcceased was 
contributorily negligcnt was properly submitted to the jury. In  Bank 
v. Lindsey, supra, the defendant and deccased had been riding around 
in the defendant's truck most of the day and had been drinking 
during this time. The Court, in a per curianl opinion, held that the 
deceased was contributorily negligent as a matter of law. I n  Atwood 
v. Holland, supra, i t  was held that  the plaintiff was contributorily 
negligent as a matter of law where the evidence showed that  she had 
bcen dancing with the defendant and he had drunk approximately 
12 beers. She had observcd that  thc defendant had trouble dancing 
and standing before she got into his car. The defendant was driv- 
ing a sports car with two seats, and four pcople were riding therein. 

I n  Weatherman v. Weatheman, supra, evidence showed that the 
deceased parties had becn riding together during the day and that 
the driver of the car had been drinking. There was no evidence show- 
ing that  the driver was intoxicated, although one witness stated that 
he did not walk or talk normal. One Edwards rode in the car prior 
to thc accident. but asked to be let out because of the manner in 
which the vehicle was being operated. Later, a t  a drive-in, the driver 
jumped out of the car, waved a pistsol in the air and asked if there 
was anyone that  wanted to fight. H e  stated that  he did not care if 
he lived or died. He got back into the car and drove off. The acci- 
dent occurred some two or three minutes later. The jury found that 
the plaintiff's intestate was contributorily negligent. The Supreme 
Court reversed the judgment below on the ground that  certain evi- 
dence was improperly admitted. However, speaking on the negligence 
of the passenger, the Court said, ". . . we hold that  the evidence 
stated above is sufficient to go to thc jury upon the question of con- 
tributory negligence." We take this to mean that  the plaintiff's in- 
testate was not contributorily negligent as a matter of law. 
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Except in cases where a passenger was riding with one whom he 
knew to be intoxicated, we have found only one case holding that 
the passenger was contributorily negligent as a matter of law. In 
Bogen v. Bogen, 220 N.C. 648, 18 S.E. 2d 162, plaintiff and defend- 
ant were inan and wife. They were from Ohio and were traveling 
through North Carolina while on vacation when the accident in ques- 
tion occurred near Efland. Plaintiff testified that her husband drove 
a t  a high rate of speed during the entire trip, and when he was 
driving, he would look a t  the scenery instead of the road. She stated 
that his driving was such that when she rode with him, she continu- 
ously had to protest the manner in which he was driving. Our Court 
held that the plaintiff clearly knew beforehand that thc defendant 
was a careless driver; therefore, she was contributorily negligent as 
a matter of law. The evidence on this point was not in conflict. 

The present case would appear to be distinguishable from At- 
wood v. Holland, supm, and those cascs which hold that a passenger 
who rides with one whom he knows to be intoxicated is contribu- 
torily negligent. The ABC officer who arrested the defendant for 
reckless driving testified t,hat he last saw the defendant around 
9:15 p.m., and that as far as he could tell, the defendant was not 
under the influence of any intoxicating beverage a t  this time. The 
pIaintiff testified that a t  no time while he was riding with the dc- 
fendant, did he show any indication of being under the influence, 
although he did smell something on the defendant's breath at  one 
time. There was evidcnce that the plaintiff had seen the defendant 
coming from the direction of the liquor store with a brown bag in 
his hand, and that defendant placed this bag under the seat of thc 
car. However, plaintiff stated that he did not see this brown bag 
again. This evidence is not sufficient to compel a nonsuit on the 
ground of iitwood v. Holland, supra; Ba?zk v. Lindsey, supm; and 
Davis v. Rigsby, supra. 

The present case is also distinguishable from Boyen v. Bogen, 
supra, because the evidcnce, when taken in the light most favorable 
to the plaintiff, does not compel the conclusion that the plaintiff 
knew beforehand that the defendant was a reckless driver. The 
plaintiff testified that he allowed the defendant to drive the car 
shortly after they left Shelton Butler's house because i t  appeared 
that the defendant "had cooled off and wasn't mad any longer." 
Plaintiff also stated that the defendant drove in a prudent manner 
for approximately the first mile. 

We also note that there is some evidence which would tend to 
show that the defendant's conduct was willful and wanton. Plain- 
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tiff testified: "That, as a result of the plaintiff telling the defendant 
to slow down, the defendant looked a t  the plaintiff and laughed; 
that he slapped the gas to i t  just before he got to the curve; that 
he was running so fast that the car went off the road, and the plain- 
tiff was thrown out and knocked unconscious." I n  Nettles v. Rea, 
supra, the Court in holding that  the question cf contributory negli- 
gence on the part of the plaintiff passenger was a question for the 
jury, stated, "Conceding, without deciding, that plaintiff may have 
been negligent in entering defendant's car under the circun~stances 
disclosed by the record, nevertheless there is evidcnce of wilful or 
wanton conduct on the part of the dcfendant in persisting in his 
reckless driving over the protests of his guests which resulted in 
plaintiff's injury. This, if nothing else, eaves the case from a non- 
suit." "If the defendant's conduct was wilful and wanton, the plea 
of contributory negligence could not avail him, and he would not, 
under such circumstances, be entitled to a nonsuit." King v. Pope, 
supra. 

[3] We hold that  the present case is governed by those North Car- 
olina cases which have held that  the question of contributory negli- 
gence on the part of a passenger is a matter for the jury to determine. 
We have considered the evidence in the light most favorable to the 
plaintiff, and in doing so, we find that there is some evidence from 
which the jury could infer that  the plaintiff acted as  a reasonable 
and prudent person under the same or similar circumstances would 
have acted; therefore, i t  may not be found as a matter of law that  
the plaintiff was contributorily negligent. However, we do not wish 
to be understood as intimating any opinion a t  all as to the evidence. 
We leave i t  entirely to the jury to determine under proper instruc- 
tions from the court whether the evidence is sufficient to establish 
the contentions of the plaintiff; or sufficient to establish the conten- 
tions of the defendant. The judgment below is 

Reversed. 

New trial. 

MALLARD, C.J., and CAMPBELL, J., concur. 
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JUDY G&kdCE NEWSOME, ADXKINISTI<ATRIX OF THE ESTATE OF FRANCIS 
RUDOLPH NEWSOME v. PRUDENTIAL INSURANCE COMPANY O F  
AMERICA 

No. 6SSC226 

(Filed 2 April 1969) 

1. Insurance 55 12, 27.5-- credit l ife insurance - repossession of chat- 
tel a f t e r  debtor's death 

Creditor relinquished its rights in the proceeds of a credit life insnr- 
ance policy when, following the death of the insured debtor, i t  effected 
payment of its indebtedness by repossession of the chattel purchased by 
debtor under a conditional sales contract, and the creditor could not there- 
after collect and retain for its own account the proceeds of the credit life 
insurance policy since it  no longer had an insurable interest in the life of 
the debtor. 

2. Insurance 3 27.G credit life insurance - when liability is estab- 
lished 

Liability of the insurer under a credit life insurance policy is established 
a t  the moment of the insured debtor's death, and payment thereafter of 
the debt to the creditor, thereby terminating the creditor's insurable in- 
terest in the life of the debtor, does not terminate the insurer's liability 
under its policy of insurance. 

3. Insurance 5 2 7 . b  credit l ife insurance - payment of indebtedness 
a f te r  debtor's death 

When a creditor named as  beneficiary of a credit life insurance policy 
effects payment of its indebtedness after the death of the insured debtor 
by repossessing the chattel purchased by the debtor under a conditional 
sales contract, thereby giving up its rights in the proceeds of the policy, 
the credit life insurance policy becomes one for the benefit of the insured 
collectible by his executors or administrators. 

4. Insurance 27.6 credit l ife insurance - collateral security - type 
of liability 

Credit life insurance, as  between the creditor and the insured debtor, 
is coIIatera1 security, but this does not place the insurance company in 
the position of a surety or in any sense render i t  secondarily liable on 
the debt, the insurance company becoming liable solely because, for a 
premium paid to it, i t  assumed the risk of the debtor's continued life 
and his death occurs while the insurance policy is in effect. 

5. Insurance 5 27.6 credit l ife insurance - repossession of chat tel  
subsequent t o  debtor's dea th  - action by  debtor's administratrix to 
recover policy proceeds 

When the debt to the creditor is satisfied subsequent to the insured 
debtor's death by repossession of the mortgaged chattel, the debtor's estate 
becomes subrogated to the rights of the creditor a s  beneficiary under the 
credit life insurance policy as  against the insurer, and the debtor's ad- 
ministratrix may maintain an action against the insurer to recover the 
proceeds of the policy. 
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6. Insurance 5 2 7 . 6  credit life insurance - action by debtor's admin- 
is t ratr ix  t o  recover policy proceeds 

The fact that the insured debtor's estate is not named directly as  bene- 
ficiary in a credit life insurance policy is no bar to the right of the 
insured's administratrix to maintain an action upon the policy, since one 
for whose benefit a contract has been made may sue to enforce its terms 
even though he is not directly a party to the contract, the credit life in- 
surance being for the benefit of insured's estate in that the proceeds of 
the policy are, by contractual and statutory provision, to be applied to 
discharge a n  indebtedness of the estate. 

7. Insurance 5 27.5- wedi t  life insurance - repossession of chattel 
subsequent t o  debtor's death - insurer's liability 

Insurer is liable upon its policy of credit life insurance where the 
creditor repossesses the mortgaged chattel subsequent to the insured 
debtor's death notwithstanding the policy provided that it  should terminate 
automatically upon repossession of the chattel, since insurer's liability 
under the policy became fixed when the debtor died before repossession 
of the chattel occurred. 

APPEAL by plaintiff from Peel, J., 1 March 1968 Session of PITT 
Superior Court. 

This is a civil action in which plaintiff administratrix seeks to 
recover $1,236.96, with interest, from defendant insurance company 
by reason of a Group Creditors Insurance Policy issued by defendant 
under which the life of plaintiff's intestate had been insured. Plain- 
tiff's complaint, as amended and as supplemented by the exhibits 
attached thereto, alleged: On 23 June 1964 her intestate, Francis 
R. Newsorne, purchased a 1961 Ford automobile from S & E Motor 
Service, Inc., under a written conditional sale contract by which the 
seller rctained title for sccurity purposes. Plaintiff's intestate made 
a down payment of $400.00 in cash and agreed to pay a time balance 
of $1,23G.96 in monthly installments. The conditional sale contract 
expressly provided in line 4b that the time balance included a charge 
in the amount of $6.48 for creditor insurance on the life of the pur- 
chaser ('(a)ccording to terms and conditions set forth in policy or 
certificate of insurance issued by the Prudential Insurance Company 
of America, Newark, New Jersey, under its Group Policy No. GL- 
360." The conditional sale contract further provided: 

"9. CREDITOR INSURANCE ON LIFE OF PURCHASER-If a 
charge for Creditor Insurance on the life of the purchaser is in- 
cluded in item 4b on the face of this contract, (a) the pur- 
chaser acknowledges that said charge is included therein pur- 
suant to his authorization that such insurance be procured, by 
and in the name of the seller or of the assignee of this contract, 
under a policy of the insurer designated in said item 4b, against 
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the contingency of the purchaser's death occurring while the in- 
surance is in force, such insurance to be for an amount equal 
to, and the proceeds thereof to be payable to and applied by the 
seller or assignee in payment of so much of the unpaid balance 
of the obligation hereunder as does not exceed the maximum 
amount of insurance applicable to an instalment obligation in 
accordance with the terms and conditions of the policy desig- 
nated in said item 4d. . . ." 

The purchaser was given a certificate containing the following: 

112 West Lane St. 
Farmville, N. C. 
6-23-64 NO. S-8-52039 
Life Insurance Charge 
(included in instalment obligation) $6.78 

"THIS CERTIFIES that the life of the person named above, 
debtor under a certain instalment obligation as dated above, 
has become insured under the provisions of Group Creditors 
Insurance Policy No. GL-360 issued by The Prudential Insur- 
ance Company of America, Newark, New Jersey, herein called 
the Prudential, to 

(Herein called the Policyholder) 

"If the debtor dies prior to the termination of insurance on 
his life as described below, the Prudential will, upon receipt of 
written proof, pay the insurance to the Policyholder to reduce 
or extinguish the balance remaining to be paid under said in- 
stalment obligation. The amount of insurance shall be an amount 
equal to the balance remaining to bc paid under said instal- 
ment obligation. . . ." 

The Group Creditors Insurance Policy No. GL-360, under which 
the certificate to plaintiff's intestate was issued, contained the fol- 
lowing: 

a mutial life insurance company 

(Herein called the Insurance Company) 

"In Consideration of the Application for this Policy and of 
the payment of premiums as stated herein, hereby insures the 
lives of certain debtors of GENERAL MOTORS ACCEPTANCE COR- 
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PORATION (Herein called the Creditor) and agrees, subject to 
the terms and conditions of this Policy, that immediately upon 
receipt of due proof in writing of the death of any insured 
debtor, the Insurance Company will pay to the Creditor the 
amount for which the debtor is insured. Such amount shall be 
applied by the Creditor towards the discharge of the indebted- 
ness of the debtor to the Creditor remaining unpaid at  the 
death of the debtor. 

* * * 

"Each debtor who, on or after the effective date of this 
Policy, becomes obligated under the terms of one of the classes 
of obligations set forth below shall be eligible for insurance 
hereunder from the date such obligation is incurred. 

"Classes of obligations referred to above: 

"(a) Individual purchases of any personal property sold 
by any dealers under instalment sale agreements purchased by 
the Creditor from said dealers. 

"The amount of insurance on the life of each debtor insured 
hereunder shall be the amount of unpaid balance remaining, 
from time to time while the insurance is in force, to be paid by 
the debtor under the terms of such instalment sale agreements 
or obligations purchased by the Creditor, provided, however, 
that the amount of insurance on the life of any one debtor shall 
not a t  any time exceed 32,500. 

"The life of each debtor who becomes eligible hereunder by 
executing an obligation which contains his express authoriza- 
tion for the insurance and the terms of which include an iden- 
tifiable charge therefor, shall be insured hereunder from the 
date he becomes eligible. . . ." 

Plaintiff's complaint as amended further alleged that Francis R. 
Newsome died on 12 August 1964; that on the date of his death de- 
fendant's policy was in full force and effect; that defendant insur- 
ance company, though duly notified of the death, refused to pay 
the balance owing under the conditional sale contract; that in Sep- 
tember 1964 the automobile was repossessed by General Motors Ac- 
ceptance Corporation due to defendant's failure to pay the out- 
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standing balance under the conditional sale contract; that  the amount 
due and owing under the conditional sale contract in the sum of 
$1,236.96 with interest frorn 12 August 1964 is now due from the de- 
fendant to the plaintiff as administratrix of the estate of Francis R. 
Newsome. 

Defendant demurred to the amended complaint on the grounds 
that  General Motors Acceptance Corporation, and not the plaintiff, 
is the real party in interest. From judgment sustaining the de- 
murrer, plaintiff appealed. 

Lewis & Rouse, by John B. Lewis, Jr., for plaintiff appellant. 

Emanuel & Emanuel, by Robert L. Emanuel, for defendant ap- 
pellee. 

The question presented by this appeal is whether plaintiff is the 
real party in interest within the meaning of G.S. 1-57, and as such 
has the right to maintain this action. 

Defendant insurance company contends that since both its in- 
surance policy and the certificate which was issued thereunder ex- 
pressly provide that  payment of the insurance proceeds shall be 
made to GMAC, referred to  as ('Creditor" in the policy and as 
"Policyholder" in the certificate, GMAC is the sole and only party 
entitled to  maintain any action against the defendant on account 
of the insurance policy involved in this action. We do not agree. 

The only insurable interest which GMAC had in the life of plain- 
tiff's intestate was as a creditor. G.S. 58-195.2 declares credit life 
insurance to be "insurance on the life of a debtor who may be in- 
debted to any person, firm, or corporation e~t~rnding  credit to said 
debtor." I n  this case the insurance was provided under a policy of 
group life insurance. G.S. 58-210 provides that  no policy of group 
life insurance shall be delivered in this State unless i t  conforms to 
one of the descriptions set forth in that  section. G.S. 58-210(2) pro- 
vides for issuance of: 

"(2) A policy issued to a creditor, who shall be deemed the 
policyholder, to  insure debtors of the creditor, subject to the 
following requirements: 

* %- * 
"d. The amount of insurance on the life of any debtor shall 

a t  no time excced the amount owed by him which is repayable 
in installments to the creditor, or $5,000, whichever is less. 
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"e. The insurance shall be payable to the policyholder. 
Such payment shall reduce or extinguish the unpaid indebted- 
ness of the debtor to the extent of such paynlent." 

The Group Creditors Insurance Policy No. GL-360 issued by de- 
fendant with which we are concerned in this case conformed to the 
above statutory requirements. Under its provisions the amount of 
the insurance on the life of plaintiff's intestate was the amount of 
the unpaid balance remaining to be paid by him a t  the time of his 
death under thc installment sale agreement which had been pur- 
chased by GMAC. 

[I] When, following the death of the insured, GMAC elected to 
effect payment of its debt by repossession of the auton~obile under 
the retained title provisions of the conditional sale contract, GMAC 
thereby rclinquishcd its rights in the proceeds of the policy, a t  least 
to the extent its indebtedness had been paid by the repossession. 
GMAC could not thereafter collect and retain for its own account 
the proceeds of the life insurance policy here in question. To per- 
mit i t  to do so would violate the long established public policy of 
this State which prevents one who lacks a lcgally recognized in- 
surable interest in the life of another from taking out and enforcing 
for his own benefit a policy of insurance on such other person's life. 
Wharton v. Insurance Co., 206 N.C. 254, 173 S.E. 338; Slade v. In- 
surance Co., 202 N.C. 315, 162 S.E. 734. 

[2, 31 Payment of the debt to GMAC and the termination of its 
insurable interest in the life of its debtor effected thereby did not, 
however, terminate defendant insurance company's liability under 
its policy of insurance. That liability had become established at  the 
moment of the insured's death. When, subsequcnt to that time, 
GMAC effected payment of its indebtedness by repossessing the au- 
tomobile and thereby gave up its rights in the proceeds of the policy 
to the extent of such payment, that po!icy became one for the bene- 
fit of the insured, collectible by his executors or administrators. "The 
creditor who is named as beneficiary loses all interest in the pro- 
ceeds of the policy upon payment of thc indcbtcdness and the policy 
then bccomes one for the benefit of the insured, collectible by his 
executors or administrators." 5 Couch on Insurance 2d, 29:114, 
p. 405, citing Insurance Co. v. Whiteside, 94 F. 2d 409. That this is 
the view followed by most of the jurisdictions in which the point 
has arisen, see cases collected in Annotation, 115 A.L.R. 741, a t  page 
745. 

In GMAC v. Kendrick, 270 Ala. 25, 115 So. 2d 487, the Alabama 
Supreme Court was concerned with a problem very similar to that 
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presented in the case presently before this Court. I n  that case the 
deceased had purchased an automobile under a conditional sale con- 
tract and had paid premiums for both life insurance and collision in- 
surance. He  was killed bv a collision which demolished the auto- 
mobile. GMAC collected from the life insurance company the full 
amount of the debt. The purchaser's estate then brought suit in 
equity against GMAC and against the collision insurer to compel 
GMAC to pay over to the plaintiff the amount i t  had received from 
the collision insurer, or, if i t  had received nothing under the collision 
policy, to require GMAC either to enforce the policy or  to transfer 
i t  to the plaintiff. Both GMAC and the collision insurer demurred. 
On appeal the Alabama Supreme Court held that  the demurrers 
were properly overruled, the Court stating: "(W)here a creditor on 
a life insurance policy claims the amount due after the death of the 
insured, the creditor may retain for himself only the amount of the 
debt due a t  the time of the death of the insured, together wit'h any 
such amounts as he may have paid to preserve the policy, holding 
the proceeds in excess thereof as trustee of the estate of the insured." 

In  Hatley v. Johnston, 265 N.C. 73, 143 S.E. 2d 260, the North 
Carolina Supreme Court dealt with the identical group life insur- 
ance policy with which we are here concerned. In that  case Parker, 
J. (now C.J.) said: "Credit life insurance, as between the creditor 
and insured debtor, is collateral security. Consequently, payment of 
the debt with credit life insurance, when the insured authorizes the 
creditor to  procure the policy and pays the pren~iunl himself, is 
payment by the insured debtor, just as payment with any collateral 
security i s  payment hy the owner thereof." (Emphasis added.) I n  
that  case the Court was concerned with the right of the estate of 
the deceased debtor, who had been the initial purchaser of a truck 
under a conditional sale contract and whose life had been insured 
for the benefit of the creditor, to recover from a subsequent pur- 
chaser of the truck who had assumed the debt. The debt had been 
paid from proceeds of the life insurance policy. The Court held that 
the grantee, by assuming the debt, had become primarily liable for 
its payment, and that  by payment of the debt from proceeds of in- 
surance on the life of the original purchaser, the insured's estate be- 
came subrogated to obtain payment from the assuming grantee of 
the amount so paid. The Court distinguished the holding in hfiller 
v. Potter, 210 N.C. 268, 386 S.E. 350, by pointing out that  in that 
case the creditor, and not the insured debtor, had paid the premium 
for the life insurance coverage. 
[4] In  the present case, as in Hatley v. Johnston, supra, the in- 
sured debtor paid the premium. As between the creditor and the 
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insured debtor the credit life insurance was collateral security, but 
this did not place the defendant insurance company in the position 
of a surety or in any sense render i t  secondarily liable on the debt. 
Indeed, the defendant insurance company did not become liable, 
either primarily or secondarily, on any debt of the debtor or by 
reason of any default of the debtor or of his estate in making pay- 
ments to the creditor. Rather, i t  became liable solely because, for 
a premium paid to it, i t  had assumed the risk of the debtor's con- 
tinued life and his death had occurred a t  a time the insurance policy 
was in effect. 

[5] The Certificate of Insurance issued to the debtor as required 
by G.S. 58-211 (7) provided: 

"If the debtor dies prior to the termination of insurance on 
his life as described below, the Prudential will, upon receipt of 
written proof, pay the insurance to the Policyholder to reduce 
or extinguish the balance remaining to be paid under said in- 
stalment obligation. . . ." 

This agreement to pay the balance was in no way contingent upon 
whether the balance owed to the creditor might be otherwise satis- 
fied subsequent to the time of death, either by repossession of the 
car by the creditor or by payment by the insured's estate. The in- 
surer's obligation to pay arose immediately upon death of the in- 
sured. Therefore, when subsequent to that time the debt was satis- 
fied by repossession of the car: the debtor's estate became subrogated 
to  the rights of the creditor as beneficiary under the credit life in- 
surance policy as against the insurer and became entitled to  the 
proceeds of the policy. This is the risk for which the debtor paid 
"an identifiable charge" for the insurer to assume and this is the 
risk which the insurer agreed to assume. 

[6] The fact that  the insured's estate, plaintiff herein, is not named 
directly as beneficiary in the insurance policy issued by the defend- 
ant  company, is no bar to plaintiff's right to maintain this suit. 
North Carolina has long recognized the right of one for whose bene- 
fit a contract has been made to sue to enforce its terms, even though 
he is not directly a party to  the contract. Lammonds v. Manufac- 
turing Co., 243 N.C. 749, 92 S.E. 2d 143. Here, the creditor life in- 
surance was clearly for the benefit of the insured's estate in that  the 
proceeds of the policy were, by contractual and statutory provision, 
to be applied to discharge an indebtedness of the estate. If defendant 
insurance company fears i t  might incur double liability, both to the 
.lamed beneficiary and to the insured's estate, i t  can protect itself 
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by way of interpleader. G.S. 1-73; 1 McIntosh, N. C. Practice and 
Procedure, $ 728. 

171 Defendant contends, nevertheless, its demurrer should be sus- 
tained since, so defendant argues, i t  appears from the face of the 
complaint that  the insurance policy sued on automatically termi- 
nated upon repossession of the chattel. I n  this connection the policy 
provided : 

"The insurance on any debtor shall automatically terminate 
a t  the earliest of the following dates: 

"(c) in the event of repossession of the property under the 
instalment contract on or before said sixtieth day after default, 
then on the fifteenth day after such repossession, unless during 
such fifteen day period the debtor redeems the repossessed prop- 
erty and the Creditor reinstates the instalnlent contract.'' 

Defendant's argument ignores the fact that  its liability in the present 
case had already become fixed before repossession of the chattel oc- 
curred. Defendant became liable under its policy a t  the instant the 
insured died. At that moment thc policy was in full force and de- 
fendant's liability to make payments under its tcrins then accrued. 

The judgment sustaining defcndant's demurrer was in error and is 

Reversed. 

MALLARD, C.J., and BROCK, .J., concur. 

ROLAND J. BROWN, ADMINISTRATOB OF THE ESTATE OF OSSIE D. BROWN, 
DECEASED V. ATLANTIC COAST LINE RAILROAD COMPANY 

-AND - 
WIIJTAIAM E. PHILLIPS, SR., ADMTNISTRATOR OF TIIE ESTATE O F  WILLIAM 

IW. PHILLIPS, JR., DECEASED V. ATLANTIC COAST LINE RAILROAD 
COMPANY 

No. 6911SC98 

(Filed 2 April 1969) 

1. Railroads 5 Cr-- crossing accidents - duty  of motorists 

Where a driver knows about a railroad crossing, he has a duty to ap- 
proach such crossing with care and a t  a speed which would permit him 
to stop the vehicle if necessary to avoid a collision with an oncoming train. 
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2. Railroads 5 5-- crossing accidents - obstructed view of crossing - 
intervening negligence of motorist 

In  an action by plaintiff administrators to recover for the wrongful 
death of their intestates, evidence disclosing that the truck in which in- 
testates were riding as passengers approached a railroad crossiug over a 
city street, that the driver's view of the crossing was obstructed on the 
right by several buildings and oil storage tanks, that the driver of the 
truck, who was familiar with the crossing, traveled a t  a rate of speed 
which did not permit her to stop after passing the buildings and before 
reaching the tracks, and that upon discovering defendant's oncoming train 
the driver accelerated her speed in order to go around the front of the 
train and that a collision resulted, i s  held to show that the negligence of 
the driver was the sole proximate cause of the collision, notwithstanding 
evidence of negligence on the part of defendant in failing to give warn- 
ing of the train's approach by horn or whistle. 

APPEAL by plaintiffs from Godwin, S.J., 16 September 1968 Civil 
Session, LEE County Superior Court. 

On 6 January 1967 Roland J. Brown, Sr., the administrator of 
the estate of Ossie D. Brown (Brown), instituted this civil action 
in his representative capacity against Atlantic Coast Line Railroad 
Company (defendant) to recover for Brown's wrongful death. On 
11 April 1967 William E. Phillips, Sr., (Phillips, Sr.) the adminis- 
trator of the estate of William E. Phillips, Jr., (Phillips, Jr.) in- 
stituted this civil action in his representative capacity against de- 
fendant to recover for the wrongful death of his twelve year old 
son. During the pcndency of these actions, the defendant merged with 
Seaboard Air Line Railroad Company, and the correct corporate 
name of the defendant is now Seaboard Coast Line Railroad Com- 
pany. The two cases were consolidated for trial. 

At approximately 10:30 p.m. on 12 November 1966 Jean Brown 
Phillips (driver) was operating a 1966 Ford pickup truck in a west- 
erly direction on Rosc Street in the City of Sanford, North Carolina. 
Brown, the sixty-three year old mother of the driver, was seated to  
the right of driver in the truck's cab. Phillips, Sr., the driver's hus- 
band and the owner of the truck, was seated in the open bed of the 
truck immediately to the rear of the driver. Gordon Brown (Gordon), 
the driver's brother and Brown's son, was seated in the open bed irn- 
mediately to the rear of Brown. Phillips, ,Jr., was seated between 
Phillips, Sr., and Gordon. 

Rose Street is a four-lane paved road, which is forty-eight feet 
wide and runs in a generally east-west direction. It is a major 
thoroughfare in Sanford and has a speed limit of thirty-five miles 
per hour for vehicular traffic. Chatham Street is a twollane public 
road, which is approximately twenty feet wide and runs in a north- 
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erly direction from the north side of Rose Street forming a "T" in- 
tersection. Two lines of railroad tracks are located to the west of 
Chatham Street. The railroad tracks, which run in a generally north- 
south direction and which parallel Chatham Street, cross Rose 
Street a t  a grade. From the "T" intersection, Chatham Street goes 
downgrade in a northerly direction, whilc the railroad tracks are 
elevated above thc grade of Chatham Street. Rose Street is upgrade 
in a westerly direction toward the railroad tracks. It is approxi- 
mately twenty-eight feet from the eastern margin of Chatham 
Street a t  the "T" intersection to the easternmost railroad track. 
There are no buildings or other obstructions from the western margin 
of Chatham Street to the railroad tracks. However, in the corner 
formed by the eastern margin of Chatham Street and the northern 
margin of Rose Street, thcre arc three buildings and two tanks for 
the bulk storage of petroleum products. Since these buildings and 
tanks effectively block the vision of a motorist who is traveling 
from east to west on Rose Street, the motorist must reach the east- 
ern margin of Chatham Street before a clear vision of the railroad 
tracks can be obtained. From that  point, the vision is clear for some 
six hundred feet to the north. 

The driver, who stated that at  the time in question she was trav- 
eling a t  a speed of thirty to thirty-five miles per hour, testified as 
follows on direct examination: 

"When I got to the edge of Chatham Street, I looked to the 
right. I looked to the right when I got to the cdge of Chatham 
Street because I could not see to my right until I got to Chat- 
ham Street. I could not see to my right until I got to Chatham 
Street because there were buildings to my right. 

When I passed Chatham Street, between Chatham Street and 
the railroad, I saw this light and then it  dawned on me that  the 
light was swirling and I knew then that i t  was a train. Thc 
light was down the track to my right. I did not hear a bell 
sound nor a whistle blowing; I did not hear a bell sound. I knew 
then that  I could not stop; I was too close, and I swerved to 
the left and speeded up. Then the train hit the right door where 
my mother was sitting. I did not hear any signal, bell, or 
whistle after the collision; I don't remember anything after the 
collision until I woke up in the hospital. I don't recall when that  
was, i t  was that  night." 

The driver testified as follows on cross-examination: 

"When I first realized that the train was coming, I was too close 
to stop. When I saw that I couldn't stop, I did all I could do, 
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all I knew what to do; I swerved to the left and speeded up, 
trying to get across before the train hit. I was probably twenty 
feet from the train when I seen it. I then drove twenty feet be- 
fore the collision by my best estimate of the distance. When I 
realized that  I could not stop, I picked up speed in an effort to 
go around the front of the train." 

After the collision the truck and its passengers were on the west 
side of the railroad tracks. 

Phillips, Sr., who stated that  the driver was traveling a t  a speed 
of about t,hirty miles per hour, testified as follows on direct exam- 
ination : 

". . . [Alnd we came up close to the intersection of the rail- 
road and Rose Street there, and she swerved suddenly to the 
left, and when she did it, I turned and looked through the back 
window to see what caused her to do it. We were past Chatham 
Street a t  the time she did that, right a t  the intersection of 
Chatham, right about the center of Chatham, when she swerved, 
on the railroad side of Chatham Street, because we had already 
passed the corner, right about the edge of the west side of 
Chatham when she swerved, about twenty feet from the rail- 
road track because I looked in front and didn't see anything. 

When I first looked, I was looking a t  an angle towards Chatham 
Street and turned to my left, which turned me around across the 
railroad, to the north. I didn't see anything in front and I turned 
and when I turned back, I saw the dicsel engine light swirling 
right about five feet from the pickup truck. Before I saw the 
diesel engine, I did not hear anything. As the truck was pro- 
ceeding in a westwardly direction along Rose Street toward 
the grade crossing, I did not hear a train horn nor a train bell 
ring; 1 did not hear a train horn sound. From the moment I 
felt the truck swerve until the truck and train collided, approxi- 
mately a second or two elapsed, I don't know which. It seemed 
SO fast." 

The crossing in question was well marked with signs, both a t  
the crossing itself and on the Rost Street approach. Since the driver 
and Phillips, Sr., went over the crossing almost daily, they were very 
familiar with it. 

Gordon testified as follows on dircct examination: 

". . . As we proceeded west on Rose Street, the first thing 
that was called to my attention just prior to the accident was 
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-I can't keep i t  straight, which comes first, either the light 
flashing or the motor. . . . 
Just prior to thc time of the collision, when I looked up, I saw 
a headlight of thc train. . . . I did not hear the sound of a 
bell ringing from that train prior to the collision. Prior to the 
collision, I did not hear the sound of a horn blown by the train 
nor a whistle from the train." 

Raymond Holt, a witness for the plaintiffs, testified on direct 
examination that  hc lived forty yards from the crossing and that he 
was in the front part of his house a t  about 10:30 p.m. on 12 No- 
vember 1967. He  further testified as follows: 

". . . The first thing that  I heard that night, with respect to 
this accident, was a crash. Prior to the crash, I did not bear a 
whistle blow nor did I hear the sound of a bell; prior to the 
crash I did not hear a horn. Immediately after the crash, I heard 
a long whistle; that whistle was, I would say, at least a half 
minute or more." 

At  the conclusion of the plaintiffs' testimony, a motion for judg- 
ment as of nonsuit was allowed, and the actions were dismissed as 
of nonsuit. From a judgment of nonsuit, the plaintiffs appealed to 
this Court. 

Pittman, Staton and Bctts b y  Will iam W .  Staton and Ronald 
T .  Penny for plaintif7 appellants. 

Harrington, Cameron & Love; Henry & Henry by  Oxmer L .  
Henry for defendant appellee. 

CAMPBELL, J. 
As Higgins, J., so appropriately stated in Faircloth v .  12. R., 247 

N.C. 190, 100 S.E. 2d 328, "[flor reasons rcadily apparent, the Court 
has encountered difficulty in laying down hard and fast rulcs gov- 
erning liability in train-automolsilc grade crossing accidcnts. '. . . 
[Elach case must stand upon its own bottom, and be govcrned by 
the controlling facts there appearing.' . . . It is a matter of com- 
mon knowledge that  a train cannot leave thc track. . . ." 

In  Cox v .  Gallamore, 267 N.C. 537, 148 S.E. 2d 616, the Supreme 
Court stated that: 

". . . [Tlhe driver of an automobile, who knows, or, by the 
exercisc of a reasonable looliout in the direction of his travel, 
should know, that he is approaching a railroad crossing, may 
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not proceed to and upon it  without looking in both dircctions 
along the track merely because he has heard no signal of an 
approaching train. The driver, who knows, or should know, that 
he is approaching a crossing a t  which his view of the track is 
obstructed, owes to the passengers in his vehicle the duty to re- 
duce his speed so that he can stop the vchicle, if necessary, in 
order to avoid a collision with an approaching train. The train 
has the right of way a t  the crossing and i t  is the duty of the 
driver of the automobile who sees, or should see, the approach- 
ing train in time to stop, to do so." (Citations omitted) 

[I] Thcreforc, whcre a driver knows about a railroad crossing, 
he has a duty to approach such crossing with care and a t  a speed 
which would permit him to stop the vehicle if necessary to avoid a 
collision with an oncoming train. However, a different rule applies 
where there is a blind crossing or where there is an unmarked cross- 
ing and the driver has no notice or knowledge of the crossing. As to 
the latter rule, see Kinlau? v. R. R., 269 N.C. 110, 152 S.E. 2d 329; 
Cox v. Gallamore, supra; Henderson v. Powell, 221 N.C. 239, 19 
S.E. 2d 876; and Harper v. R. R., 211 N.C. 398, 190 S.E. 750. 

I n  Hinnant v. R. R., 202 N.C. 489, 163 S.E. 555, the plaint,iff was 
a passenger in an automobile which collided with a train a t  a blind 
crossing. 

"The complaint [painted] the following picture: The driver of 
an automobile along a public road intersected by a railroad 
track, [arrived] a t  the crest of a hill 300 feet from the track. 
The hill [was] 22-1/2 feet higher than the track. His vision to 
the left [was] obstructed by shrubbery growing upon the right 
of way. There [was] a crossing sign plainly visible, and tele- 
graph poles along the tracks [gave] warning of the presence of 
a railroad. The road [was] wet and slippery. Notwithstanding, 
the driver [did] not slacken his speed or attempt to bring his 
car under control, but [drove] ahead a t  the rate of 25 or 30 
miles an hour. A heavy freight train . . . [was] approach- 
ing the crossing, but [gave] no signal. When the driver . . . 
[reached] a point 69 feet from the track the freight train 'burst 
into view a t  the crossing.' . . . He attempted to stop the car, 
but he was operating it, under the circumstances, in such a man- 
ner that  he could not control it, and thereupon hc leaped from 
the car, leaving his passenger to his fate. The car [plunged] 
ahead and [struck] the train. . . ." 

The Supreme Court in that case laid down the following four 
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rules for determining whether or not the acts of the driver con- 
stituted the sole proximate cause of the passenger's injury: 

". . . (1) The negligence of the driver must be such as to bar 
his recovery if he should sue for any injury sustained by him. 
[In other words, the driver must have been guilty of contribu- 
tory negligence as a matter of law.] . . . 
(2) The negligence of the driver must be palpable and gross. 
Herman v. R.  R., 197 N.C., 718, 150 S.E., 361. I n  that case, 
Stacy, C.J., says: '. . . [Tlhe defendant [railroad] had a 
right to operate the train over its track, and the negligence of 
the driver of the automobile is so palpable and gross . . . as 
to render [the driver's] negligence the sole proximate cause of 
the injury. 

(3) If the act of the driver is a new, independent, efficient and 
wrongful cause, intervening between the original wrongful act 
and the injury, then such act of such driver is deemed to be the 
proximate cause of the injury, upon the theory that  the primary 
or original negligence was thereby insulated. . . . 
(4) The new, independent, efficient intervening cause must be- 
gin to operate subsequent to the original act of negligence and 
continue to operate until the instant of injury. 

Foreseeability is the test of whether the intervening act is such 
a new, independent and efficient cause as to insulate the original 
negligent act. That is to say, if the original wrongdoer could 
reasonably foresee the intervening act and resultant injury, then 
the sequence of events is not broken by a new and independent 
cause, and in such event the original wrongdoer remains liable." 
(Citations omitted) 

Applying the doctrine of insulating negligence, the Supreme Court 
there held that  the law did not impose upon the defendant's engi- 
neer the duty of foreseeing the negligent conduct of the driver. 

I n  Jones v. R. R., 235 N.C. 640, 70 S.E. 2d 669, the defendant rail- 
road had permitted corn to be grown on its right-of-way, and this 
corn obstructed the view of drivers of oncoming automobiles. How- 
ever, the driver of the automobile involved in the grade crossing 
collision with t,he train in that  case "had crossed the tracks a t  [that] 
point many times, was familiar with the crossing and surrounding 
conditions, and knew that trains passed frequently." On the after- 
noon in question, the driver came up to the railroad tracks and 
stopped. He  then started forward and, as he drove onto t,he tracks, 
he did not look anymore. He  testified that after driving onto the 
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tracks the next thing he knew, he had been hit by a train. No signal 
by whistle or horn had been given by the approaching train. The 
Supreme Court stated: 

". . . [I]f i t  be conceded that the defendant was negligent in 
allowing the corn to grow upon the edge of its right of way and 
in failing to give warning signal of the approach of its train to  
the crossing, nevcrtheless, i t  is clear that the active negligence 
of the driver of the automobile, subscqucntly operating, was 
the real, efficient cause of the injury to the [passenger in the 
automobile]. It is manifest that the negligencc of the husband 
in driving without looking through an area of some 27 to 30 
feet in which his vision was unobstructed intervened and in- 
sulated the prior ncgligence of tlhe defendant and became the 
sole proximate cause of the [passenger's] injury." To like effect, 
see Faircloth v. R. R., supra, and Godwin v. R. R., 220 N.C. 
281, 17 S.E. 2d 137. 

I n  Jef fr ies  v. Powell, 221 N.C. 415, 20 S.E. 2d 561, an automobile 
passenger was killed in a grade crossing collision between a train 
and automobile. The Supreme Court pointed out that  there was no 
evidence to show whether the train was operating a t  an unlawful 
or negligent rate of speed. It was then pointed out that even if the 
train was required to give a signal of its approach and failed to do 
so, i t  was nevertheless clear from the evidence that  the negligence 
of the driver of the automobile was such as to insulate any negli- 
gence of the railroad and that  the driver's negligence was the sole 
proximate cause of the collision. It was held that the ncgligence of 
the driver was patent because he drove the automobile into a Itnourn 
zone of danger without looking. This negligence of the driver, which 
began to operate subsequent to any negligent act on the part of the 
railroad and which continued to operate until the time of impact, 
intervened between the defendant railroad's failure to give a signal 
of approach and the passenger's injury. 

[2] In  the case a t  bar the driver of the t.ruck was familiar with 
the railroad crossing. She knew that  she could not see down the 
tracks until reaching the edge of Chatham Street and that she was 
driving a t  a speed which would not permit her to stop the truck upon 
reaching the edge of Chatham Street and before reaching the tracks. 
If i t  is conceded that the defendant was negligent in not blowing a 
horn or sounding a whistle, i t  is nevertheless clear that the driver's 
negligence in trying to outrun the train by picking "up speed in an 
effort to  go around the front of the train" could not have been rea- 
sonably foreseen by the defendant. This was such an intervening act 
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of negligence as to be deemed the sole proximate cause of the colli- 
sion. 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur 

BETTY CHURCH McMANUS, MOTHXR ; ERNEST McMANUS, FATI-IFX ; OF 

NORMAN HAROLD McMANUS, DECEASED V. CHICK HAVEN FARMS 
AND NATIONWIDE MUTUAL INSURANCE COMPANY 

No. 6923IC48 

(Filed 2 April 1969) 

1. Master and  Servant 5 6% workmen's compensation - employee 
r iding in private vehicle from work  site t o  employer's plant  

In  this action for workmen's compensation benefits for the death of a n  
employee in an automobile accident which occurred while the deceased 
employee was riding in the automobile of a co-employee from the work 
site to the employer's plant, the evidence i s  held sufficient to support 
findings of fact by the Industrial Commission to the effect that while it 
was the policy of defendant employer to transport its workers to and 
from job sites in company vehicles, the deceased employee had either 
actual or implied permission of the job foreman to ride in the personal 
vehicle of his co-employee on the occasion in question, and that under in- 
struction of his supervisor the deceased employee was returning to the 
employer's plant to punch out and wail to load a truck when the fatal 
accident occurred. 

2. Master a n d  Servant $5 55, !%- review of finding t h a t  accident 
arose ou t  of employment 

Whether an accident arises out of the employment is a mixed question 
of fact and law, and the findings of the Industrial Commission as to the 
factual portion is conclusive if supported by any competent evidence. 

3. Master a n d  Servant 5 9- failure of Industrial Commission to find 
certain facts 

I n  this action for death benefits under the Workmen's Compensation 
Act, failure of the Industrial Commission to make certain findings of fact 
in respect to defenses set up by defendant is not error where such findings 
would have no effect on the ultimate finding by the Commission that the 
deceased employee was injured by accident arising out of and in the 
course of his employment. 

4. Master and  Servant § 94- findings required of Industrial Oommis- 
sion 

I n  a workmen's compensation proceeding, the Industrial Commission is 
not required to make a finding as  to each detail of the evidence or as to 
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every inference or shade of meaning to be drawn therefrom, it  being 
sufficient if the Gommission finds all the crucial and specific facts upon 
which the right to compensation depends. 

5. Master and Servant § 6- accidental death while traveling in pri- 
vate vehicle between work site and employer's plant 

In  this action under the Workmen's Conipensation Act for the death 
of an employee in an automobile accident which occurred while deceased 
employee was riding in the automobile of a co-employee from the work 
site to the employer's plant, there is some competent evidence to support 
the facts found by the Commission, and the specific facts found, con- 
sidered in the light most favorable to plaintiff, support the ultimate find- 
ing that the deceased employee was injured by accident arising out of 
and in the course of his employment. 

APPEAL by defendants from Full Industrial Comn~ission order 
of 10 September 1968. 

The testimony a t  the hearing and the findings of fact tend to 
show that Norman Harold McManus was an employee of the de- 
fendant, Chick Haven Farms, on 13 April 1967. On this date he 
punched the time clock a t  the defendant's plant a t  approximately 
7:15 a.m., and was assigned to work a t  Bobby Shoe's Chicken House 
located approximately 15 miles from the defendant's plant,. It was 
the policy of the defendant to transport the workers to the job sites 
in company vehicles. However, on this day James Pennington, an- 
other employee, had driven his brother-in-law's car to the defend- 
ant's plant, and instead of riding in the company vehicle to the job 
site, Pennington, accompanied by McManus, drove his brother-in- 
law's vehicle. (Pennington testified that Davis, the foreman, gave 
him permission to drive his car to the job site that  morning. Davis 
testified that  Pennington told him that  he was sick, but that Pen- 
nington did not mention driving his car and did not receive perrnis- 
sion to do so.) The "debeaking operation" was completed a t  about 
2:00 p.m. At  this time the employees got into the panel trucks op- 
erated by the defendant in order to go back to the plant and check 
out. Pennington, Louis Church, and Norman McManus did not ride 
in the company vehicle, but rode in the car driven by Pennington. 
Pennington testified that as they were leaving the Bobby Shoe's 
premises, Davis told the workers to go to the plant, punch out, and 
wait until 4:00 or 4:30 p.m. to load a trailer. Davis testified that he 
told Pennington and those riding with him to be back a t  the plant 
around 4:00 p.m. in order to load a truck. He  says he did not tell 
them to go to the plant and punch out because their time stopped 
when they left the job site in a personal car, and he did not know 
if they were going back to the plant. 
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Pennington, McManus, and Church had traveled only eight- 
tenths of a mile from the chicken house, when the car driven by 
Pennington left the highway and wrecked. McManus died as a re- 
sult of injuries received in this accident. 

The defendant introduced testimony which would tend to show 
that  it was a company policy for the workers to be transported from 
the main plant to the job sites in company vehicles. The rule fol- 
lowed by the defendant was that if an en~ployee stayed a t  the job 
site until the work was completed and rode back in the company 
vehicle his time would continue until he arrived back a t  the plant 
and punched out. If a person did not use company transportation, 
his time stopped when he left the job site. The time, in this case, is 
marked on a time card. Davis testified that Norman McManus had 
been informed of this rule. Pennington, however, testified that  he had 
driven his car on other occasions with the permission of Davis, the 
foreman. Pennington also testified that  when he left the job site 
he was going back to the plant. The evidence was that  t,he workers 
were generally paid on Thursday around 4:30 or 5:00 p.m. The ac- 
cident occurred on a Thursday. 

There is evidence which tends to show that  Davis had knowledge 
of the fact that McManus was returning to the plant in the vehicle 
driven by Pennington. Pennington testified that  Davis told them to 
go to the plant and check out, and then wait to load a truck. Davis 
testified that he told them to be a t  the plant around 4:00 or 4:30 
p.m. Davis denied giving McManus or Louis Church permission to 
ride in the vehicle with Pennington. 

The hearing examiner made an award to plaintiffs and defend- 
ants appealed to the Full Commission. The Full Commission amended 
finding of fact No. 3 in three particulars, overruled the exceptions 
filed by defendants and adopted as its own the findings of fact, as 
amended, the conclusions of law and award of the hearing examiner. 
Defendants appealed. 

Whicker, Whicker R. Vannoy by  J .  Gary Vannoy for plaintij 
appellees. 

Robert L. Scott for defendant appellants. 

MORRIS, J. 

Defendants concede that findings of fact Nos. 5, 6, 7, 8 and 9 
are the crucial findings upon which the Commission based its 
award. These findings are as follows: 
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"5. It was the policy of the defendant to furnish transporta- 
tion to  and from the plant in Williesboro when i t  was necessary 
to go from the plant to various chicken houses to work. The 
employees were paid during the travel time if they used com- 
pany transportation. Their pay began when they punched in a t  
the plant and ended when they punched out a t  the plant. 

6. It was customary for the foreman to normally punch out 
the employees if they left the chicken farms early and did not 
go back to the main plant where the time clock was located. 
McManus left the Bobby Shoe's Chicken House a t  approxi- 
mately 2:12 P.M., and on Monday, following April 13, 1967, 
Foreman Davis checked McManus out on the time clock as of 
2:15 P.M. 

7. Pennington had used his personal car to go from the defend- 
ant's plant to the place of work and returned on a t  least one 
other occasion with the knowledge of Davis, the supervisor. If 
Pennington and McManus did not have actual permission to  
ride in the personal car of Pennington, there was implied per- 
mission for them to use the personal car of Pennington. 

8. Under the instruction of his supervisor, McManus was re- 
turning to the defendant employer's plant to check out and wait 
until 4:00 or 4:30 P.M. to load a trailer, when the fatal acci- 
dent occurred. 

9. The deceased employee, Norman Harold McManus, sus- 
tained an injury by accident arising out of and in the course 
of his employment with the defendant employer resulting in 
his death on April 13, 1967." 

[I] Defendants contend that there is no competent evidence to 
support these findings. As to finding of fact No. 5 ,  defendants say 
that  there is no finding that  ernployees were required to use com- 
pany transportation. Both the foreman and the president of Chick 
Haven testified that i t  was the company policy to provide transpor- 
tation. Both also testified that the foreman had authority to give 
permission for the use of personal vehicles. Defendants made no 
specific objection in their brief to finding of fact No. 6, but the 
finding, in our opinion, is in accord with the evidencc presented. I n  
finding of fact No. 7 the Commission found that "Pennington and 
McManus did not have actual permission to  ride in the personal car 
of Pennington, there was implied permission for them to use the 
personal car of Pennington." Defendants contend that the record is 
devoid of any evidence that McManus had permission to use Penn- 
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ington's car. On this question, the evidence is in conflict. Pcnning- 
ton testified that  he obtained permission from Davis, the foreman, 
to drive his car to Shoe's because he was not feeling well and might 
have to  leave before the day's work could be completed. Davis, on 
the other hand, testificd that although Pennington did tell him he 
didn't feel good, the use of his personal car was not mentioned and 
he did not give h i ~ n  such permission. He testified that he didn't 
know that  Yennington had driven his own car until he got to Shoc's 
and did not know of his own knowledge who had ridden with him. 
H e  testified that  during the day he advised the employees that there 
would be a truck to load around 4:00 or 4:30, and that  when the 
work was completed a t  Shoe's and as he was coming out of the 
chicken house, he saw Pennington about to drive off. I n  the car with 
him were McManus and Church. He  hollered a t  them. They pulled 
back up and stopped, and he toId them to be a t  the plant between 
4:00 and 4:30 to load a truck. Pcnnington, however, testified that 
Davis gave him permission to drive to Shoe's; that  Davis and Mc- 
Manus were talking just prior to leaving Chick Haven; that Davis 
also told him he could take his car back to Chick Haven. He also 
testified that  he, McManus and Church wcre leaving Shoe's when 
Davis told them to go to the plant, punch out and wait for a truck 
to be loaded. Pennington further testified that  a t  that time he told 
Davis that  he was going to the plant. It is true that  there is no evi- 
dence of dircet permission to McManus. Howcver, i t  appears to us 
that  thc evidence raiscs a permissible inference that  the direction 
given to go back to the plant, punch out, and wait to load a truck 
included the passengers in Pennington's car and was undcrstood by 
them as instructions to them by the foreman. 

[2] Finding of fact No. 9, that thc employee '(sustained an in- 
jury by accidcnt arising out of and in the course of his employment 
with the defendant employer resulting in his death on April 13, 
1967" is a mixcd question of law and fact, Allred 2). Allred-Gardner, 
Inc., 253 N.C. 554, 117 S.E. 2d 476, and the finding of the Commis- 
sion as to the factual portion is conclusive if supported by any com- 
petent evidence. Cole v. Cuilford County, 259 N.C. 724, 131 S.E. 2d 
308, Since thcrc is some competent cvidence to support the facts 
found by the Cornmission, we are bound by them. 

Although the evidcnee was sharply conflicting, there was some 
evidcnee that  employees riding in Pcnnington's car were to punch 
the time clock when they returncd to the plant and would be paid 
for that time. All of the evidence was to the effcct that  the employees 
in Pcnnington's car wcrc on the route back to the plant and that the 
accident occurred less than one milc from Shoe's. 
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Defendants argue that the Industrial Commission failed to find 
facts material to the defenses they asserted. The defendants rely 
on Taylor v. Dixon, 251 N.C. 304, 111 S.E. 2d 181, for this argu- 
ment. In that case the employee was hired to operate a chain saw, 
and he was expressly forbidden to operate the tractor. Despite these 
orders by his employer he operated the tractor and was injured. The 
hearing officer found that the plaintiff was employed by the defend- 
ant;  that on the occasion in question he was operating a tractor pull- 
ing logs when the tractor turned over on him; and that  the accident 
arose out of and in the course of his employment. As a defense 
against this claim the employer had argued and introduced evidence 
that the employee had stepped outside the boundaries defining the 
work he was employed to do; that he had no duties concerning t'he 
tractor; and that  the accident was not the result of a risk incident 
to the employment. The Court held that the Industrial Commission 
could not fail or refuse to make specific findings of fact in respect 
to specific defenses set up by the defendant. 

Did the Industrial Commission fail to make specific findings of 
fact in respect to certain defenses set up by the defendant? This 
question is raised in assignment of error No. 13. Defendants say 
that  the hearing commissioner failed to find as a fact that  the de- 
fendant divided its labor force into crews; that Harold McManus 
was a member of a crew and on the day in question his crew was 
assigned to work a t  Bobby Shoe's Chicken House. These facts would 
appear to be sufficiently stated in findings of fact Nos. 2 and 5, al- 
though not stated in the exact language suggested by t,he defend- 
ants. 

[3] Defendants argue that  it should have been found that the 
employer furnished transportation from the plant to the job sites; 
that the crew members were required to ride in the company trans- 
portation; and that  this policy had been communicated to h'orman 
McManus. In  finding of fact No. 2 i t  is stated: "It was a company 
policy that all employees of the defendant en~ployer ride to and 
from the defendant's plant to places of work assigned them in the 
company vehicles. The defendant employer furnishes transportation 
for the employees as an incident of contract of employment." This 
policy of the employer was again set out in finding of fact No. 5. 
There was no specific finding that this policy had been communicated 
to RlcManus. However, the hearing officer did not base his decision 
on McManus' lack of knowledge of this policy. Therefore, since such 
a finding would have no effect on the ultimate finding, i t  would 
appear that this omission was not material or prejudicial. 
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Defendants argue that  the hearing officer failed to find as a fact 
that if a crew member traveled in company transportation, he was 
paid until he returned to the plant and punched out; but if he did 
not leave the job site in company transportation, his time was stop- 
ped as of the time he left the job site. This contention is included in 
finding of fact KO. 5. There i t  is stated: "The employees were paid 
during the travel time if they used company transportation. Their 
pay began when they punched in a t  the plant and ended when they 
punched out a t  the plant." (Emphasis added.) Here, too, the de- 
fendants argue that there should have been a specific finding of fact 
that McManus had actual knowledge of this rule. Again, this would 
not appear to be prejudicial or material. 

Defendants argue that  i t  should have been found as a fact that 
company transportation was available on the afternoon Church and 
McManus left the job site in Pennington's car, and that  in electing 
to  ride in Pennington's car McMnnus exposed himself to the same 
hazard of injury on the public highway as any other person. In 
finding of fact No. 3 the hearing officer did find that "There was 
room in the truck to transport Pennington and McManus to the 
chicken farm." (Emphasis added.) 

[4] Defendants argue that  the hearing officer should have found 
that  Pennington was sick on 13 April and did not plan to load the 
truck, and when he left the job site he was planning to go to the 
doctor. He says that i t  should have been found that no special per- 
mission was given by Davis to McManus allowing him to ride in 
Pennington's personal car; that  in waiting until the following Mon- 
day to mark the time cards, the employer was following the usual 
customary practice; that  Mcldanus had no duties to perform for the 
employer betreen 2:15 p.m. and 4:30 p.m. in that he was not ob- 
ligated to load the truck; that Davis had authority to permit an 
employee to ride in personal transportation only in cases of emer- 
gencies, and that there was no emergency in this situation; and, that  
a t  the time of the accident, McManus was engaged in a personal 
mission. On each of these contentions there was conflicting testimony. 

"The Commission is not required to make a finding as to each 
detail of the evidence or as to every inference or shade of mean- 
ing to be drawn therefrom. When the specific, crucial findings of 
fact are made, and the Conimission thereupon finds that  plain- 
tiff was injured by accident arising out of and in the course of 
his employment, we consider such specific findings of fact, to- 
gether with every reasonabIe inference that niay be drawn there- 
from, in plaintiff's favor in determining whether there is a 
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factual basis for such ultimate finding." Guest v. I ron  and Metal 
Co., 241 N.C. 448, 85 S.E. 2d 596. 

151 We find that there is some competent evidence to support the 
facts found by the Commission and that the specific facts found, 
considered in the light most favorable to plaintiff, support the fact- 
ual element in the ultimate finding. Thc ultimate finding-that 
Norman McManus was injured by accident arising out of and in the 
course of his employment -is upheld. 

Affirmed. 

CAMPBELL and BROCH, J J . ,  concur. 

STATE O F  NORTH CAROLINA v. ROBERT LINDSEY STALLINGS 

No. 6910SC145 

(Filed 2 April 1969) 

1. Indictment and Warrant § 6- issuance of warrants - the oath 
Warrants may not be issued without examination of the complainant 

under oath. G.S. 15-19. 

2. Indictment and Warrant + issuance of warrant under oath 
Evidence is held sufficient to support a finding that warrant, which 

was valid and regular on its face, was sworn to by the complaining wit- 
ness a t  the time he signed it. 

3. Indictment and Warrant § 15- motion to quash - time of motion 
- review 

A motion to quash, madc in the superior court after pleading to the 
warrant in the recorder's court, is addressed to the discretion of the 
trial court, and the exercise of such discretion in the absence of abuse 
thereof is not reviewable on appeal. 

4. Indictment and Warrant § 1 6  waiver of irregularity in warrant 
Mere irregularities in a warrant regular and valid on its face are 

waived unless motion to quash is made before plea. 

5. Indictment and Warrant § I& waiver of defect in warrant relat- 
ing to authority of issuing officer 

By pleading to a warrant in an inferior court having jurisdiction of the 
offense charged before moving to quash the warrant in the superior court 
on grounds that the issuing officer was a police officer, defendant waives 
defects, if any, incident to the authority of the person who issued the 
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warrant, and the waiver applies both in a motion to quash and in a mo- 
tion in arrest of judgment on the same grounds. 

6. Criminal L a w  § 169- harmless o r  prejudicial error i n  admission of 
evidence - fai lure  to objeck - admission of similar evidence 

In a prosecution upon warrant charging defendant with the unlawful 
operation of a motor vehicle on the highways of the state while under the 
influence of intoxicating beverages, defendant was not prejudiced by tes- 
timony of a police officer on direct examination relating to his investiga- 
tion of a cross burning in addition to investigation of the offense charged, 
since (1) the defendant did not object or move to strike the reference to 
the cross burning and (2)  the defendant himself, on cross-examination of 
the officer, brought out the fact that defendant was charged with the 
offense of "cross burning." 

7. Criminal Law 5 86- irnpcachment of defendant - evidence of 
o ther  crimes 

Where defendant took the stand in his own behalf in a prosecution for 
driving on the highways of the state while under the influence nf intoxi- 
cating beverages, i t  was competent for the solicitor to cross-examine de- 
fendant about his conviction of the crime of "cross burning," as well as  
any other crimes of which defendant may have been convicted, for the 
purpose of impeaching him as a witness. 

8. Criminal Law § 88- cross-examination of witnesses - latitude of 
solicitor 

In  a prosecution upon warrant charging defendant with the unlawful 
operation of a motor vehicle on the highways of the state while under the 
influence of intoxicating liquor, where defendant's own witness testified 
on direct examination as  to "cross burning" and used the term several 
times, the solicitor has wide latitude to cross-examine the witness for 
purposes of impeachment as  to whether the witness was involved in a 
"cross burning." 

9. Criminal L a w  5 13- determination of sentence - observation of 
defendant's trial conduct 

In  determining sentence of imprisonment on defendant's first conviction 
of operating a motor vehicle while under the influence of intoxicating 
beverages, trial court did not err in considering the conduct and appear- 
ance of the defendant in court. 

APPEAL by defendant from McKinnon, J., Regular October 1968 
Criminal Scssion of Superior Court of WAKE County. 

Defendant was charged in a warrant with unlawfully and wil- 
fully operating a motor vehicle on the state highways of North Car- 
olina while under the influence of intoxicating beverages. The war- 
rant is signed by "W. B. I~OPKINS, Clerk of the Recorder's Court'' 
and was issued, according to the title thereof, "in the Recorder's 
Court of Zebulon and Little River Township." The record shows 
that  a t  his trial in the Recorder's Court of Zebulon and Little Rivcr 
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Township the defendant was found guilty and from sentence im- 
posed, appealed to the Superior Court. 

Prior to entering a plea of not guilty in the Superior Court, the 
defendant for the first time moved the court to quash the warrant, 
which motion was denied. Upon the trial, the jury returned a ver- 
dict of guilty as charged. After judgment of imprisonment for a 
term of six months was imposed, the defendant moved in arrest of 
judgment, which motion was denied. The defendant excepted and, 
assigning error, appealed to the Court of Appeals. 

Attorney General Robert Morgan, Assistant Attorney General 
William W .  Melvin, and Stag Attorney T.  Bzcie Costen for the State. 

Hubert H .  Senter for defendant appellant. 

MALLARD, C.J. 

Defendant contends, among other things, that the warrant of ar- 
rest was obtained by the witness Hilliard in a manner which violated 
the provisions of G.S. 15-19, in that, he was never examined under 
oath by the issuing officer; that the warrant was void from the be- 
ginning, therefore, the trial in t,he Zebulon recorder's court was 
based on a void warrant; and that  on an appeal the superior court 
did not have jurisdiction to try the defendant on this purported war- 
rant. 

[I] Warrants may not be issued without examination of the com- 
plainant under oath. State v .  Higgins, 266 N.C. 589, 146 S.E. 2d 
681; G.S. 15-19. I n  this case the record shows that the affidavit con- 
stituting a part of the warrant herein was subscribed and sworn to 
before W. B. Hopkins, clerk of the recorder's court. 

[2] Although the testimony of the officer regarding the warrant 
appears to be contradictory with respect to whether he was sworn 
and examined by the issuing official prior to the issuance of the 
warrant, the record reveals that the following question was pro- 
pounded to and answered by the officer: 

"Q. Did you ever swear to this warrant a t  the time you signed 
i t ;  did you swear to the content? 

A. The best I recall, I did." 

This is affirmative testimony that t,he warrant was sworn to by the 
complainant. Since the warrant is valid and regular on its face, and 
the evidence does not clearly establish its invalidity, we are of the 
opinion and so hold that  the warrant in this case is not void. 
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Defendant also contends that the court committed error in deny- 
ing his motion to quash the warrant and in denying his motion in 
arrest of judgment on the grounds that the issuing officer was a po- 
lice officer and also the clerk of the recorder's court. 

"A motion in arrest of judgment can be based only on matters 
which appear on the face of the record proper, or on matters 
which should, but do not, appear on the face of the record 
proper. (citations omitted) The record proper in any action in- 
cludes only those essential proceedings which are made of 
record by the law itself, and as such are self-preserving. (cita- 
tions omitted) The evidence in a case is no part of the record 
proper. (citations omitted) In consequence, defects which ap- 
pear only by the aid of evidence cannot be the subject of a 
motion in arrest of judgment." State v. Gaston, 236 N.C. 499, 
73 S.E. 2d 311. 

[3, 41 The motion to quash, which was made in the superior court 
after pleading to the warrant in the recorder's court, is addressed 
to the discretion of the trial court. The exercise of such discretion in 
the absence of abuse thereof is not reviewable on appeal. "Mere ir- 
regularities in a warrant regular and valid on its face are waived 
unless motion to quash is made before plea." 4 Strong, N. C. Index 
2d, Indictment and Warrant, S 15. With respect to defendant's mo- 
tion in arrest of judgment after pleading in the recorder's court, 
such plea is held to have waived defects, if any, incident to the au- 
thority of the person who issued the warrant. State v. Matthews, 
270 N.C. 35, 153 S.E. 2d 791; State v. Blaclcnell, 270 N.C. 103, 153 
S.E. 2d 789. 

[5] The Recorder's Court of Zebulon and Little River Township 
had jurisdiction of the offense charged in the warrant, and by enter- 
ing his plea in that court without moving to quash the warrant, the 
defendant waives defects, if any, incident to the authority of the 
person who issued the warrant, and this waiver applies both in a 
motion to quash and in a motion in arrest of judgment on the same 
grounds. State v. Wiggs, 269 N.C. 507, 153 S.E. 2d 84; State v. 
Whaley, 269 N.C. 761, 153 S.E. 2d 493. 

[6] Defendant contends that the trial court committed error in 
admission of certain evidence and in its ruling on certain questions. 
These questions relate, in the main, to references to cross burning. 
The first time cross burning is mentioned in the record is when the 
witness Hilliard responded to the following question in the follow- 
ing manner: 
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"Q. Tell us what happened? 

A. Well, I had a call to go out to the residence of James 
Neil1 in reference to a cross burning." 

The defendant objected, moved to strike which motion was de- 
nied, and the defendant excepted. 

The next reference to cross burning in the record is when the 
following question was propounded and answer made thereto by 
the witness Hilliard: 

"Q. Of what? 

A. Some liquor. Inside the car were several empty beer cans. 

MR. SENTER: Objection. 

COURT: Overruled. 

A. Several beer cans, three full beers and a fifth of vodka half 
gone. We took i t  and carried Mr. Stallings on to the police 
station and locked him up after questioning him some first 
in reference to this cross burning, which he was later in- 
volved in." 

There was no motion to strike the above reference to cross burn- 
ing by the defendant. However, the court instructed the witness as 
follows: "Don't comment on that, sir." 

The next occasion in the record in which cross burning is refer- 
red to is while the same witness Hilliard was being questioned, when 
the following question and answer appear in the record: 

llQ. What were you doing when you first saw the defendant 
drive by? 

MR. SENTER: Objection. 

COURT: Overruled. 

Exception No. 2. 

A. I was talking to the residents of this home in regard to this 
cross burning." 

The defendant objcctcd and moved to strike which objection 
was overruled and motion was denied. 

The defendant did not object or move to strike the reference of 
the officer to the cross burning in which the defendant was later in- 
volved. I n  addition to this failure, after the witness Hilliard was 
taken on cross-examination by the defendant, the following question 
and answer were propounded by the defendant, not by the State: 
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"Q. Mr. Hilliard, do you have notcs on this; did you or did 
you not make a statement to Robert Lindsey Stallings 
that  if he would plead guilty and pay-off a charge of cross 
burning that  you would request the lower court to accept 
a plea of carelcss and reckless driving to this charge? 

A. No, sir." 

The defendant, therefore, cannot complain inasmuch as he is the 
one who brought out the fact that  the defendant was charged with 
"cross burning." 

The next reference in the record with respect to cross burning 
is when the defendant himself was testifying and in response to 
questions asked by the defcndant's lawyer, the defendant, without 
objection on the part of the State or the defendant, answered the 
following questions as follows: 

"Q. What did he tell you when you went back to the car? 

A. He asked me what we were doing burning the cross. 

Q. What  did you tell him? 
A. I told him we haven't burn no cross." 

The evidence for the State tends to show that  the defendant was 
operating an automobile on the public highways of North Carolina 
on the night of 25 May 1968 while under the influence of intoxi- 
cating beverages. The evidence of the defendant tends to show that 
he was not under the influence of intoxicating beverages but that 
he had "a couple of beers and a drank (sic) of liquor." The de- 
fendant was asked by his attorney on direct examination, without 
objection, if he had evcr been charged with driving under the in- 
fluence and answered in the negative. He was then asked what motor 
vehicle laws he had ever bccn convicted of and replied none. All of 
this was without objection. The defendant was then asked by his 
counsel if he had any criminal record. Thc record is silent as  to the 
purposc for which this question was asked by counsel for the de- 
fendant. Surely the defendant did not intend to attack his own cred- 
ibility. Perhaps defendant felt that if he brought out his criminal 
record, i t  would make him appear in a better light to the jury. How- 
ever, in response to the question as to what criminal record the de- 
fendant had, the defendant, again without objection, replied, "Well, 
I paid off a public drunlccnness tickct one time." His counsel asked 
him how long ago that had been, the witness replied. and counsel for 
defendant asked no further questions. Thereupon, the solicitor for 
the Sta,te asked the defendant if he had not hcen convicted of cross 
burning, and the witness replied that  he had. The solicitor then asked 
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the defendant why he did not inform the court of this when his at- 
torney, Mr. Senter, asked him what he had been convicted of, and 
the defendant replied that he did not think about it. Thereupon, the 
witness was asked if he did not see a cross burning as he was driv- 
ing his vehicle that night, and he said he did not see it a t  all, and 
then he was asked if the cross burning charge on which he was con- 
victed did not occur on 25 May. The defendant's counsel objected, 
and the court sustained the objection. This was not error. The de- 
fendant was asked if he did not appeal his cross burning conviction 
to the Wake County Superior Court, and the defendant replied that 
he did and that the reason that the case is not pending now is that, 
"I paid i t  off." The defendant gave as his reason for paying it off 
that he did not have money to hire a lawyer and, without objection, 
replied to the question that he complied with the judgment of the 
lower court in the cross burning case. Later in the examination, the 
solicitor asked the defendant if he did not testify for another per- 
son who was there in the courtroom "who is charged with cross 
burning." The objection of the defendant was sustained, and the 
witness was not permitted to answer. This was not error. 

[7] The defendant had not divulged to the court his conviction 
of the crime of "cross burning." It was competent, therefore, for the 
solicitor to cross-examine the defendant about this and any other 
crimes of which the defendant may have been convicted for the pur- 
pose of impeaching him as a witness. Stafe v. Robinson, 272 N.C. 
271, 158 S.E. 2d 23. 

[8] The next reference in the record to burning a cross is when 
defendant's own witness, Billy Zester Horton, testified as to cross 
burning and used the term several times, none of which were ob- 
jected to by the defendant. The solicitor was permitted, over objec- 
tion, to question defendant's witness as to whether he was involved 
in burning a cross. 

In 7 Strong, N. C. Index 2d, Witnesses, S 8, we find the following: 

"The latitude of cross-examination for the purpose of impeach- 
ment is wide. A witness may be asked questions on cross-ex- 
amination which tend to test his accuracy, to show his interest 
or bias, or impeach his credibility. The mentality of the witness 
is a subject of cross-examination, and a witness may be asked 
if he had not been an inmate of a mental institution. Questions 
relating to crime and antisocial conduct are allowed. Neverthe- 
less, the bounds of the cross-examination must be confined within 
reason to questions rationally tending to affect the credibility of 
the witness, and which relate to matters testified to in the exam- 
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~ ination-in-chief which are germane to the controversy. And the 
I extent to which cross-examination for the purpose of iinpcach- 
I 

ment will be permitted rests largely in the discretion of the 
trial court." 

We have carefully examined all of the defendant's exceptions 
and assignments of error in respect to the references to and ques- 
tions asked relating to cross burning, and all are overruled. 

191 The defendant contends that the court committed error when 
it stated in sentencing the defendant: 

"You may stand, Mr. Stallings. Let the record show that from 
the observations of the defendant's demeanor and his testi- 
mony in a case heard during this week in which he testified as 
well as in this case, the Court finds that he is not a proper sub- 
ject for consideration upon a fine and suspended sentence. In 
the present case, Mr. Stallings, you are not being punished for 
the offense of cross burning, you have been punished for that 
and met the judgment of that; but your conduct and appearance 
here in court on whatever advice i t  may have been or on what 
motive i t  may have been makes me think you are not deserving 
of lenience that's given to first offenders of driving under the 
influence." 

Although the defendant contends that the statement of the court 
in sentencing the defendant is error, the defendant does not cite any 
authority for this position. This contention is without merit. We 
find in the case of State v. Thompson, 267 N.C. 653, 148 S.E. 2d 613, 
the following: 

"Nevertheless, we point out that in determining what punish- 
ment should be imposed upon a defendant, a court is not con- 
fined to evidence relating to the offense charged. 'It may look 
anywhere, within reasonable limits, for other facts calculated 
to enable i t  to act wisely in fixing punishment. Hence, i t  may 
inquire into such matters as the age, character, the education, 
the environment, the habits, the mentality, the propensities, 
and the record of the person about to be sentenced.' State v. 
Cooper, 238 N.C. 241, 244, 77 S.E. 2d 695, 698." 

The able judge who presided in this case did not commit error 
when he stated in passing judgment that he was considering the con- 
duct and appearance of the defendant in court. The sentence im- 
posed herein was well within the limits allowed by law. It is noted 
that the trial judge informed the defendant that he had been pun- 
ished for the other crime that he admitted he had been convicted of 
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but that  the judge did take into consideration his conduct, appear- 
ance and demeanor as he appeared in court. This was not error. 

We have carefully examined all of the assignments of error 
brought forward by the defendant and find no error prejudicial to 
the defendant. 

No error. 

BRIW and PARKER, JJ., concur. 

ARLENE C. ELMORE v. CHARLES T. ELMORE 

No. 6918SC22 

(Filed 2 April 1969) 

1. Appeal and Error 9s 16, 36- service of case on appeal- exten- 
sion of time 

Where the trial judge has fixed the time for serving the case on appeal, 
he has no authority to enter a subsequent order enlarging the time for 
serving the case on appeal, the appeal having been removed to the Court 
of Appeals. 

2. Appeal and Error § 3& belated service of case on appeal - scope 
of review 

Where the case on appeal was not served within the time fixed by 
statute or by valid enlargement, the appellate court will review only the 
record proper and determine whether error appears on the face of the 
record. 

3. Divorce and Alimony $9 19, 21, 24; Infants § 3- enforcement 
and modification of consent judgment 

Where the court not only approves a consent judgment relating to the 
custody of minor children and support for the wife and children, but 
orders that the terms of the consent agreement be performed by the 
parties, the consent judgment is enforceable by contempt proceedings and 
may be modified upon a showing of changed circumstances. 

4. Divorce and Alimony §§ 19, 24; Infants § 9- modification of cus- 
tody or support order - alleging change of circumstances 

While a change in circumstances must be shown in order to modify an 
order relating to custody, support or alimony, G.S. 50-13.7, G.S. 50-16.9, 
it is not required that the change of circumstances be alleged, either spe- 
ci&ally or in general terms, in the motion in the cause for modification 
of the court's order. 
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5. Divorce and  Alimony 8 24; Infants 8 9- modiilcation of custody 
decree 

An order of court modifying a decree of custody must be supported by 
a finding of changed circumstances affecting the welfare of the child. 

6. Divorce a n d  Alimony 24; Infanta 8 9- order  modifying con- 
sent judgment awarding custody - changed circumstances 

Trial court's order concluding that sufficient change of circumstances 
has been shown to permit modification of a consent judgment, which 
awarded custody of a child to the mother, and granting custody to the 
father is held supported by findings that the sixteen year old child is un- 
happy in her mother's home and desires to reside with her father. and that 
the father has remarried and has established a stable home and marriage. 

7. Divorce a n d  Alimony 8 24; Infants  8 9- determination of cus- 
tody - wishes of t h e  child 

The wishes of a child of sufficient age to exercise discretion in choos- 
ing a custodian is entitled to considerable weight when the contest is be- 
tween parents. 

APPEAL by plaintiff from Exum, J., in chambers a t  GREENSBORO, 
3 June 1968 and 4 September 1968. 

This action was instituted by plaintiff wife on 13 October 1958 
asking for divorce from bed and board, exclusive custody of the 
three minor children, temporary and permanent support for her- 
self and the children, and counsel fees. 

On 14 June 1960, a consent judgment was entered by ,Gwyn, J. 
The court found that  the plaintiff was a proper person to have the 
care and training of the children, that  it was in the best interest of 
the children that they remain in her custody and control, and that 
$75.00 per week was a reasonable amount for the defendant to pro- 
vide for the support of plaintiff and the three children. The judg- 
ment stated: "" " " [Bloth parties have agreed and consented to 
be bound by the terms of this judgment, waiving any trial by jury 
or further findings of fact by the Court; IT IS NOW, THEREFORE, BY 
CONSENT, ORDERED, ADJUDGED AND DECREED that:  " " " . " The 
judgment then provided, among other things, that the plaintiff have 
custody of the children, visitation rights for the father, that  the de- 
fendant pay $75.00 per week for the support of the plaintiff and the 
children, and that  the defendant pay all medical and hospital bills 
of the plaintiff and the children. 

On 7 August 1967, the defendant husband filed a motion in the 
cause, asking that  he and his present wife be granted custody of 
Linda Revel1 Elmore (Linda), eldest of his children by the plain- 
tiff, that  inquiry be made into the care and custody of Charles 



194 I N  T H E  COURT OF APPEALS [4 

Thomas Elmore and Susan Arlene Elmore, the remaining two chil- 
dren, that the support payments under the consent judgment be re- 
duced or eliminated because of changed circumstances, that  the 
order of support payments be construed as being for child support 
and not alimony, or that  the sum be apportioned between support 
for the children and alimony, and that the provision relating to n~ed-  
ical bills be construed as not including unreasonable drug and psy- 
chiatric bills incurred by the plaintiff. 

Plaintiff demurred to this motion 25 September 1967, contending 
that  the consent judgment was in the nature of a contract, which 
could be altered only in an independent action for mutual mistake. 
She further contended that  defendant must allege a change in cir- 
cumstances in order to justify a change in custody and that  the de- 
fendant had failed to  do so. On the same date, plaintiff answered de- 
fendant's motion in the cause, denying defendant's contentions and 
pleading numerous defenses. 

On 9 October 1967, the demurrer was overruled by Judge Exum, 
and on 3 June 1968, following hearing in which oral testimony and 
affidavits were introduced, the judgment from which plaintiff ap- 
peals was entered. After making detailed findings of fact, the judg- 
ment provided that defendant have custody of Linda, that the visi- 
tation rights of the defendant to the other children be expanded, 
that  support payments be limited to $60.00 per week, that  this 
amount be construed to be for support of the children only, that  the 
responsibility of defendant for medical bills be eliminated, and that  
liability for drug and rnedical services in the past be construed as  
limited to payment of bills incurred for services, treatment or medi- 
cation actually prescribed or ordered by a licensed physician. 

Plaintiff gave notice of appeal and was allowed fifty days to  
prepare and serve the case on appeal, defendant to have twenty days 
thereafter to serve his countercase or exceptions. On 23 July 1968, 
the court, in its discretion and ex parte, allowed an extension of ten 
days to serve the case on appeal, including 1 August 1968. 

The case on appeal was served on defendant on 1 August 1968. 
At that time, defendant excepted to the order of Judge Exum ex- 
tending the time for service of the case on appeal. On 20 August 
1968, defendant filed a motion to dismiss the appeal for failure to 
serve the case on appeal within the required time. Notice of the 
motion was duly given to the opposing party. On 4 September 1968, 
Judge Exum ordered the appeal dismissed under the provisions of 
G.S. 1-287.1. From this order, plaintiff appeals. 
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Comer & Harrelson b?i/ Wallace C. Harrelson for p1ainti.g appel- 
lant. 

David M.  Clark for defendant appellee. 

The first quest,ion raised by this appeal is whether the original 
appeal was properly dismissed. 

[I, 21 Procedurally, this appeal is governcd by Roberts v .  Stewart 
and Newton v .  Stewart, 3 N.C. App. 120, 164 S.E. 2d 58. That case 
clearly states that an order enlarging the time to serve the case on 
appeal, made subsequent to the order a t  the time o f  appeal, is en- 
tered without authority, the appeal having bccn removed to the 
Court of Appeals a t  that point. As in the Roberts case, this appeal 
is limited to a consideration of the record proper and a detcrmina- 
tion as to whether error appears on the face of the record. 

It should be noted that this problem will be alleviat,ed in the fu- 
ture by the newly enacted Rule 50 of the Court of Appeals, effective 
18 February 1969, which providcs: 

"If i t  appears that the case on appeal cannot be served within 
the time provided by statute: rule, or order, the trial judge (or 
the Chairman of the Industrial Commission or the Chairman 
of the Utilities Commission as the case may be) may, for good 
cause and after reasonable notice to the opposing party or coun- 
scl, enter an order or successive orders extending the time for 
service of the case on appeal and countercase or exceptions to 
the case on appeal, provided this does not alter the provisions 
of Rule 5 relating to thc docketing of thc record on appeal." 

[3] The record presents the question whether the trial court had 
the power to modify the consent judgment entered 13 June 1960. We 
think the court possessed that power. The terms worked out by the 
parties were incorporated in thc judgment, and the court not only 
approved thc terms but ordered them performed. This made the 
agreement a judgment of the court; subject to enforcement by con- 
tempt proceedings or to nlodification upon a showing of changed 
circumstances. Mitchell v.  Mitchell, 270 N.C. 253, 154 S.E. 2d 71; 
Sayland v .  Sayland, 267 N.C. 378, 148 S.E. 2d 218; Bunn v .  Bunn, 
262 N.C. 67, 136 S.E. 2d 240; 2 Lee, N.C. Family Law, $ 152, p. 
222 (Supplement). 

141 The bext question presented by the record is whether plain- 
tiff's demurrer to the motion in the cause should have been sustained 
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for failure to allege, in the n~otion, a change in circumstances as the 
basis for modification of the consent judgment. 

In  his motion, in the matter of custody, the defendant prayed 
that  he and his present wife be granted absolute custody and control 
of Linda and, as to the other two children, that  the court inquire 
into their custody and control. In  the matter of support, the defend- 
ant prayed "[ t lhat  by reason of changed circumstances the order 
entered * ++ ++ be adjusted downward, eliminated, or substantially 
eliminated." 

It is well established that a change in circumstances must be 
shown in order to modify an order relating to custody, support or 
alimony. G.S. 50-13.7; G.S. 50-16.9; Kinross-Wright v. Kinross- 
Wrighf, 248 N.C. 1, 102 S.E. 2d 469; Rayfield v. Rayfield, 242 N.C. 
691, 89 S.E. 2d 399; Barber v. Barber, 216 N.C. 232, 4 S.E. 2d 447; 
2 Lee, N.C. Family Law, $ 153, pp. 227, 228. However, we find no 
authority requiring that  the change of circumstances be alleged, 
either specifically or in general terms, in the motion in the cause. 
While this would appear to be the better procedure, to require it  is 
not necessarily desirable, at  least where the party opposing the mo- 
tion does not contend that he has been surprised or prejudiced and 
has not requested that  the motion be made more definite. The find- 
ings of fact adequately support the conclusion of a change in cir- 
cumstances. Crosby v. Crosby, 272 N.C. 235, 158 S.E. 2d 77. 

[S-71 Plaintiff appellant contends that  the trial court erred in 
modifying the consent judgment pertaining to the custody of Linda 
without a finding of fact of any change of circumstances affecting 
the welfare of the child. In  support of this contention, plaintiff cites 
Shepherd v. Shepherd, 273 N.C. 71, 159 S.E. 2d 357, which holds 
that  there must be a finding of changed circumstances affecting the 
child in order to alter custody of the child. A careful review of Judge 
Exum's judgment leads us to conclude that  t,he requirements set 
forth in Shepherd were complied with. Judge Exum found that in 
response to a letter from Linda stating her general unhappiness, de- 
fendant brought Linda to live in his home during the summer to see 
how well she would adjust, and found that  she was happy in her 
father's home and wished to remain there. He further found that af- 
ter plaintiff and defendant were divorced, defendant married Miss 
Mary Jo Whitted with whom he established a stable home and mar- 
riage in Greensboro; that  defendant's present wife is employed by 
the Guilford County Welfare Department as a caseworker in adop- 
tions and prior to that  employment was engaged in Christian edu- 
cation work. Furthermore, Judge Exum could also take into con- 
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sideration thc change in Linda's age between 1960 and 1968, from 
eight to sixteen, and her exprcssed desire to reside with her father; 
in James v. Pretlou~, 242 N.C. 102, 86 S.E. 2d 759, the court said: 
"The wishes of a child of sufficient age to exercise discretion in choos- 
ing a custodian is entitled to considerable weight when the contest 
is between parents, but is not controlling." Although the findings 
do not expressly state that  they affect the welfare of the child, cer- 
tainly i t  can be inferred that  they relate to the welfarc of the child, 
and we think they were sufficient to support the trial judge's con- 
clusion that  sufficient change in circumstances had been shown to 
permit the court to modify the consent judgment. 

After this case was dockcted in this court, three motions were 
filed by the defcndant. He moved under Rulc 20(c) to be allowed to 
amend his motion in the cause; for the reasons above-stated the 
amendment is not necessary, therefore, the motion is denied. De- 
fendant also moved in this court that  plaintiff's appeal be dismissed 
or, in the alternative, that  the judgment below be affirmed. The mo- 
tion to dismiss the appcal is overruled. Defendant appellee also 
moved under Rules 19(h) and 26 that  certain costs be taxed against 
plaintiff appellant; in view of our disposition of this case, i t  is un- 
necessary to rule on this motion. 

We have considered all motions filed in this court and have con- 
sidered the record proper to determine if error appears upon its face. 
We find that  no prejudicial error appears, therefore, the 3 June 1968 
judgment of Judge Exum is 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

ROBERT BRUCE (BRICE) PARKS, P ~ O N E R ,  V. RALPH L. HOWLAND, 
COMMISSIONER OF MOTOR VEHICLES OF NORTH CAROLINA, RESPONDENT 

No. 6910SC160 

(Filed 2 April 1W) 

1. Automobiles § 2-- revocation of d~iver's license - scope of revim 
in superior court 

In a hearing in the superior court upon petition of a person whose li- 
cense has been cancelled under G.S. 20-9(f) on the ground that his out- 
of-state operator's license was revoked in the other state, the court is not 
bound by the allegations of the petition but may also consider evidence 
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and make findings thereon that the petitioner, in applying for an operator's 
license in this State, falsely affirmed that his out-of-state license was not 
suspended. G.S. 20-25. 

2. Automobiles § % revocation of license - out-of-state suspension as 
basis for  revocation - forfeiture of bond 

Where petitioner's operator's license issued by the State of Florida was 
revoked by that state upon forfeiture of bond for the offense of driving 
while under the influence of intoxicants, the North Carolina Department 
of Motor Vehicles is authorized under G.S. 2@9(f) to cancel petitioner's 
operator's license issued in this State, since (1)  the Florida revocatio~ 
was based upon an offense which constitutes lawful grounds for revocation 
had the offense been committed in this State, and (2) the Florida order 
of forfeiture upon which the revocation was based complied with due 
process under the laws of that state. 

3. Automobiles § % grounds f o r  revocation of license 
In this State the revocation of a driver's license is mandatory when- 

ever it is made to appear that the licensee has been found guilty of driv- 
ing a motor vehicle while under the influence of intoxicating liquor or a 
narcotic drug. G.S. 20-li'(2). 

4. Automobiles § 2-- out-of-state suspension as basis f o r  revocation - 
duration of revocation 

Under statute providing that Department of Motor Vehicles shall not 
issue operator's license to any person whose license is suspended or re- 
voked in another jurisdiction for acts which would constitute lawful 
grounds for suspension or revocation in this State had the acts been 
committed in this State, the Department of Motor Vehicles must apply 
the period of revocation of the other state, since the person was a resident 
of the other state and was subject to and controlled by the laws of that 
state at  the time the offense was committed. G.S. 20-9(f). 

APPEAL by petitioner from Canaday, J., a t  the 11 November 1968 
Session, WAKE County Superior Court. 

On 26 September 1968 Robert Bruce (Brice) Parks (petitioner) 
filed a petition in Wake County Superior Court under G.S. 20-25 
seeking a review of the action of the Department of Motor Vehicles 
of North Carolina (Department) in refusing to issue to him an op- 
erator's license. 

While a resident of the State of Florida, the petitioner was con- 
victed by a Florida court in November 1958 and again in October 
1959 for driving a motor vehicle while under the influence of al- 
coholic beverages. On each occasion his operator's license was re- 
voked. On 15 July 1966 the petitioner was stopped in Manatee 
County, Florida, by Highway Patrolman Patterson, who charged 
him with operating a motor vehicle while under the influence of in- 
toxicating liquor. Petitioner was given a traffic ticket to that  effect 
and taken to jail. After remaining in jail for approximately eight 
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hours, he was released after bail bond in the amount of three hundred 
dollars was posted by the petitioner and the "Florida Insurance Ex- 
change", his bail bond company. af ter  the petitioner was released, 
no papers were served upon or delivered to him. 

R. J. Marshall, prosecuting attorney in and for the County of 
Manatee and State of Florida, issued an information in the County 
Court of Manatee County, in which the petitioner was charged with 
unlawfully driving a motor vehicle on 15 July 1966 while under the 
influence of alcoholic beverages, as defined in the Florida statutes. 
On 27 July 1966 this information was filed for record with the Clerk 
of Circuit Court, Manatee County. On 1 August 1966 the petitioner 
and his bail bond company, "Florida Insurance Exchange", were 
called out thrice by the sheriff in the County Court of Manatee 
County, but did not answcr. The county court judge then ordered 
that the bail bond be forfeitcd to the State of Florida for the use 
and benefit of Manatee County and that the sheriff pay the same 
unto the depository for Manatee County, upon collection thereof. 
On 19 September 1966 the Department of Public Safety of the State 
of Florida issued an order of license rcvocation for a period of five 
years, effective 1 August 1966. The reason recitcd in the order for 
this rcvocation was "Estreaturc of bond in the County Court, Man- 
atee County, Florida, for the offense of driving while under the in- 
fluence of intoxicants. (Third offense within ten years)". On 21 Oc- 
tober 1966 the order of revocation was delivered to a sergeant for 
service. However, i t  was returned on 4 November 1966 marked "un- 
able to locate, believed to have left the state." 

On 14 February 1967 the petitioner applied for a North Caro- 
lina operator's license. In his application he stated that on 17 No- 
vember 1965 he had been licensed as an operator in the State of 
Florida and that he had never had an operator's license cancelled, 
denied, revoked or suspended. On the basis of this application, the 
petitioner was issued Operator's License #2706086, and he surren- 
dered his Florida Operator's License #236319 to Department. This 
Florida license was forwarded by Department to the State of Florida. 
Department was thereafter notified by the State of Florida that, 
effective 1 August 1966, the petitioner's Florida operator's license 
was in a state of revocation for a period of five years as a result of 
a third conviction for driving while under the influence of intoxi- 
cants. Upon receipt of this notification, Department cancelled Op- 
erator's License #2706086 and recalled same. The petitioner then re- 
quested a hearing before Department. 

On 20 August 3968 a hearing was held before Department, a t  
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which time the petitioner was refused a license until the Florida 
revocation was cleared. On 26 September 1968 the petitioner filed a 
petition in Wake County Superior Court under G.S. 20-25 seeking a 
review of Department's action. On 14 Kovember 1968 a hearing was 
held before Judge Canadny, who heard testimony and examined into 
the facts of the case. Judge Canaday found as a fact that the pe- 
titioner had answered one of the questions in his application falsely 
by stating that  he had never had an operator's license cancelled, de- 
nied, revoked or suspended. It was, therefore, concluded by Judge 
Canaday that  Operator's License #2706086 was properly cancelled 
under the provisions of G.S. 20-15. It was further concluded that De- 
partment was "precluded from issuing to petitioner a motor vehicle 
operator's license by the provisions of X.C.G.S. 20-9(f), his driving 
privileges being revoked in the State of Florida for a period of five 
years for a third conviction of operating a motor vehicle while under 
the influence of intoxicating beverage effective as of 1 August 1966." 
Judge Canaday then denied the petition, affirmed the action of De- 
partment and refused to issue an operator's license. The petitioner 
excepted and appealed to the Court of Appeals. 

Attorney General Robert B. Morgan b y  Assistant Attorney Gen- 
eral Will iam W .  Melvin and Stag Attorney T .  Buie Costen for de- 
fendant appellee. 

Vaughan 8. Winborne and Gilbert R .  Su~indell by  Vaughan S. 
Winborne fw petitioner appellant. 

The petitioner raises three questions on this appeal: (1) Was it  
proper for the trial court to admit and consider evidence pertaining 
to the false statement which was made in the application for a 
North Carolina operator's license? (2) Did the trial court err in 
sustaining the action of Department which had cancelled Operator's 
License #2706086 until the Florida revocation was cleared? (3) 
Was it error for Department to apply the Florida period of revoca- 
tion for the offense of operating a motor vehicle while under the in- 
fluence of intoxicating beverages instead of the North Carolina 
period of revocation? 

[I] The petitioner's first contention is that i t  was improper for 
the trial court to consider any false statement in the application 
since his petition contained no allegation pertaining to such a state- 
ment. Under G.S. 20-25 i t  is proper for the trial judge "to take tes- 
timony and examine into the facts of the case, and to determine 
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whether the petitioner is entitled to a license or is subject to suspen- 
sion, cancellation or revocation of license under the provisions of 
[G.S. 20-151." In the case of I n  re Revocation of License of Wright, 
228 N.C. 301, 45 S.E. 2d 370, a fd  on rehearing, 228 N.C. 584, 46 
S.E. 2d 696, Justice Barnhill (later Chief Justice) stat'ed: 

"Upon the filing of a petition for review, i t  is the duty of the 
judge, after notice to the department, 'to take testimony and 
examine into the facts of the case, and to determine whether the 
petitioner is entitled to a license or is subject to suspension, 
cancellation, or revocation of license under the provisions of this 
article.' G.S. 20-25. This is more than a review as upon a writ 
of certiorari. It is a rehearing de nouo, and the judge is not 
bound by the findings of fact or the conclusions of law made 
by the department. Else why 'take testimony,' 'examine into 
the facts,' and 'determine' the question a t  issue?" 

I n  the instant case the trial judge found that the petitioner an- 
swered the second question of the application falsely and that  the 
operator's license issued by Department pursuant t,o such applica- 
tion was, therefore, properly cancelled under the provisions of G.S. 
20-15. That  statute provides: 

"The Department shall have authority to cancel any operator's 
or chauffeur's license upon determining that the licensee was not 
entitled to the issuance thereof hereunder, or that  said licensee 
failed to give the required or correct information in his appli- 
cation, or committed fraud in making such application." 

The first contention is without merit and the first question is 
answered in the affirmative. 

[2] The petitioner's second contention is that  i t  was error for the 
trial court to sustain the action of Department in cancelling his 
North Carolina operator's license until the Florida revocation was 
cleared, because the State of Florida had not properly revoked his 
Florida operator's license. I n  support of this argument, the petitioner 
relies upon I n  re Donnelly, 260 K.C. 375, 132 S.E. 2d 904, and In  9.e 
Revocation of License of T-t'right, supra. However, these cases are 
readily distinguishable from the instant case, which involves a resi- 
dent of Florida whose Florida operator's license was revoked by the 
State of Florida as a result of an offense committed in Florida. Both 
Donnelly and Wright involved North Carolina residents who were 
licensed by North Carolina and who had been charged with criminal 
offenses in South Carolina. The Supreme Court held that  since no 
notice of any hearing in South Carolina was given and since the 
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monetary deposits were forfeit,ed without due process of law, there 
were no convictions sufficient to justify the suspensions of the Xorth 
Carolina operator's licenses. Justice Barnhill pointed out that: 

"The judgment that  the bond or bail has been forfeited must 
be entered in the court and in the cause in which i t  was filed. 

In  the ordinary case the condition is not broken by nonappear- 
ance generally, to be proved by any evidence, but only by non- 
appearance in answer to a call, to be proved by an entry made 
on the minutes of the court and returned as a part of the pro- 
ceeding. . . . The call can only be made and a judgment of 
forfeiture entered in a pending cause and by the judicial officer 
having jurisdiction thereof." I n  re Revocation of License of 
Wright, supra. 

In  the instant case, the record reveals that  the petitioner and his 
bail bond company were called in open court and that a court 
order was entered forfeiting the bond. 

I n  Donnelly i t  was pointed out that North Carolina and South 
Carolina have different views in respect to the suspension of an op- 
erator's license upon the forfeiture of a bond. The Supreme Court 
there stated: 

"[The North Carolina Commissioner of Motor Vehicles] im- 
plies that the opinion of the South Carolina Court in Langford 
[223 S.C. 20, 73 S.E. 2d 8541, as to the validity of the forfeiture 
of bail when no warrant has been served, is binding on this 
Court in the case a t  bar. MTe are not dealing here with the 
South Carolina statute authorizing the suspension of driver's 
license upon forfeiture of bail. We are concerned only with the 
force and effect of the North Carolina statute. . . ." 

However, in the instant case, we are not concerned with the suspen- 
sion of a North Carolina operator's license resulting from an offense 
committed in another state. We are concerned with a Florida resi- 
dent whose Florida operator's license was revoked by the State of 
Florida as a result of an offense committed in Florida. Even if i t  
should be conceded that the order of forfeiture in the Florida court 
did not comply with due process under the laws of North Carolina, 
i t  nevertheless complied with due process under the laws of Florida. 
Therefore, the Florida operator's license was in a state of suspension 
when the petitioner applied for a North Carolina operator's license. 

[3] G.S. 20-9(f) provides: 
"The Department shall not issue an operator's or chauffeur's 
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license to any person whose license or driving privilege is in a 
state of suspension or revocation in any jurisdiction, if the acts 
or things upon which the suspension or revocation in such other 
jurisdiction was based would constitute lawful grounds for 
suspension or revocation in this State had those acts or things 
been done or committed in this State." 

In  this State the rcvocation of a driver's license is mandatory when- 
ever i t  is made to appear that the licensee has been found guilty of 
"[dlriving a motor vehicle while under the influence of intoxicating 
liquor or a narcotic drug." G.S. 20-17(2). It follows that Judge 
Canaday was correct in holding that Department is precluded from 
issuing an operator's liccnse to the petitioncr by the provisions of 
G.S. 20-9 (f)  . 

This contention is without merit and the second question is an- 
swered in the negative. 

[4] The petitioner's third contention is t,hat Department must 
apply the North Carolina period of revocation for the offense of 
operating a motor vehicle while under the influcncc of intoxicating 
beverages instead of the Florida period of revocation. There is no 
merit in this position since the petitioner was a resident of Florida 
and, therefore, subject to and controlled by the laws of that State 
a t  the time the offense was committed. Under these circumstances, 
G.S. 20-9(f) is the correct statute to apply. 

This contention is without merit and the third question is an- 
swered in the negative. 

The judgment below is 

Affirmed. 

PARKER and MORRIS, JJ., concur. 

ELECTRO LIFT, INCORPORATED v. MILLER EQUIPMENT COXPANY 
No. 6SSC170 

(Filed 2 April 1969) 

1. Contracts § 1- modification of a contract 
Parties to a contract may, by mutual consent, agree to change its 

terms, but to be effective as a modification, the new agreement must 
possess all the elements necessary to form a contract. 
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2. Contracts § 18- parol modification of a contract 
A written contract may ordinarily be modified by a subsequent parol 

agreement which may be express or implied by conduct of the parties. 

3. Contracts § 1- modification of a w n t r a c t  - mutua l  consent 
Mutual consent is as much a requisite in effecting a contractual mod- 

ification as  it is in the initial creation of the contract. 

4. Contracts § 1& modification of a wnt rac t -  burden of proof 
In  an action upon a contract, where the parties by stipulation establish 

the terms of the original contract, defendant who contends the contract 
has been modified has the burden to show such modification. 

5. Contracts § 1- modification of a contract - sutBciency of evidence 
In  this action upon a contract for the sale of a hoist and trolley which 

the contract specified should operate on a monorail with an eight-foot 
radius curve, defendant's evidence i a  held insufficient to permit submission 
to the jury of any issue as to whether the contract had been modified to 
change the specifications of the trolley so that i t  would operate on a mono- 
rail with a four-foot radius curve where it  shows only that a drawing of 
a monorail with a four-foot radius curve was sent to plaintiff by the 
monorail company for the purpose of giving plaintiff information as to 
the electrical connections needed on the trolley, and that the monorail 
company catalog showed the company's standard monorail to have a four- 
foot radius curve, the evidence failing to show that defendant had re- 
quested such a change in the trolley specifications or that plaintiff had 
assented thereto. 

6. Contracts $j 25; *id $j 41- issues submitted to jury - plead- 
ings and evidence 

In this action upon a contract, the trial court did not err in refusing 
to submit the issues stipulated by the parties as  arising on their plead- 
ings where such issues were not supported by competent evidence. 

7. Contracts § issues submitted to jury 
Where the parties stipulated the price and terms of the contract sued 

upon and there was insufficient evidence that the contract had been modi- 
fied as  contended by defendant, the trial court properly submitted only 
one issue as to what amount, if any, plaintiff was entitled to recover 
from the defendant. 

8. Contracts § 28-- peremptory instruction 
In this action upon a contract, the trial court was correct in giving the 

jury a peremptory instruction in plaintiff's faror where all the evidence 
tended to establish performance of the contract by plaintiff in accordance 
with its terms and breach by defendant. 

9. Contracts 8 28- form of peremptory instruction 
In  this action for the balance allegedly due under the terms of a con- 

tract, the court correctly instructed the jury that if they believed the evi- 
dence and found by its greater weight the facts to be as all the evidence 
tended to show, the issue of damages should be answered in the amount 
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claimed by plaintiff to be due under the contract, but if the Jury did not 
believe the evidence, it  mould be their duty "to answer the issue in some 
lesser amount or nothing," since even if the jury believed the evidence 
tending to show plaintiff's performance of the contract and defendant's 
breach thereof, the amount of plaintiff's damages was for jury determination 
from the evidence. 

10. Contracts § 28; Trial 8 36- expression of opinion in instruction 
In this action upon a contract, the trial judge did not express an 

opinion in violation of G.S. 1-180 when he asked plaintiff's attorney: "What 
about demand of payment on this? You'd better ask him a question on 
that." 

APPEAL by defendant from E x u ~ ,  J . ,  January 1968 Session of 
ROWAN Superior Court. 

Plaintiff's complaint alleged: Plaintiff sold and delivered to de- 
fendant a hoist and a motor driven trolley for an agreed price of 
$4,950.00; thereafter by agreement plaintiff credited defendant $1,- 
400.00 for return of the trolley; plaintiff has denlanded payment of 
the balance of $3,550.00 but defendant has refused to pay the same. 
Defendant answered, admitting the purchase contract, but denied 
that  plaintiff had supplied defendant the type of hoist and trolley 
agreed upon. As a counterclaim, defendant alleged: Defendant or- 
dered the hoist and trolley custom-built according to specifications 
supplied to plaintiff by defendant from American Monorail Com- 
pany, for use in construction of a kiln which defendant was con- 
structing for a customer in Ohio; the trolley was to operate on an 
elevated monorail and was to be so constructed that, in moving back 
and forth along the track, i t  could turn t xo  curves around the kiln 
structure, each curve having a radius of four feet; the trolley de- 
livered by the defendant did not conform to these specifications in 
that i t  would not turn such curves on the monorail; as result of 
plaintiff's failure to supply defendant with the equipment as speci- 
fied, plaintiff had caused defendant to breach its contract with its 
Ohio customer, thereby causing loses to defendant of $33,384.06, for 
which amount defendant prayed judgment against plaintiff. Plaintiff 
replied to the counterclaim, alleging that the original order placed 
by defendant with plaintiff had expressly specified that  the hoist 
and trolley should operate on a track with an eight-foot radius curve 
and that defendant had a t  no time advised plaintiff of any change 
in the curvature of the track. 

The first trial of this action resulted in verdict and judgment for 
plaintiff. On appeal to the Supreme Court, judgment was reversed 
and defendant was awarded a new trial for error in the form of the 
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peremptory instruction given by the trial judge. Electro Lift  v. 
Equipment Co., 270 N.C. 433, 154 S.E. 2d 465. 

On the second trial the parties stipulated: The equipment orig- 
inally agreed to be bought and sold between the parties was as de- 
scribed in a written purchase order, dated 4 August 1962, issued by 
defendant to  plaintiff, which specified that  the trolley was to travel 
upon a track "and to turn approxin~ately 8' radius;" thereafter cer- 
tain specified changes in the contract were made by mutual agree- 
ment; (the specified contract changes which the parties agreed in 
the stipulation had been made did not include any change in the 
curvature of the track, though i t  was stipulated that  defendant con- 
tended other changes were made in the contract) ; thc trolley as de- 
livered by plaintiff to defendant had been designed to operate on 
curves with a radius of not less than eight feet and would not nego- 
tiate curves with a four-foot radius. 

Upon the second trial plaintiff offered in evidence the original 
written purchase order signed by defendant and evidence tending to 
show: That  while plaintiff had rcceived from defendant and had 
agreed to certain other changes in specifications for the equipment, 
plaintiff had never received from defendant any change in specifi- 
cations as to curvature of the track that  the trolley was to be de- 
signed to negotiate; that plaintiff company did not manufacture a 
trolley that  would negotiate a curve with a four-foot radius; that  
after the hoist and trolley had been delivered by plaintiff and i t  
had been discovered that  the track upon which they were to opcrate 
actually had four-foot, rather than eight-foot, radius curves, plain- 
tiff had authorized and had accepted return of the trolley and had 
given defendant full credit therefor, but defcndant had retained the 
hoist and had never made any payment, though demand for such 
payment had been madc. 

Defendant, in support of its position that  the parties had agreed 
upon a change in specifications of the trolley requiring that i t  be de- 
signed to negotiate a curve with a four-foot, rather than with an 
eight-foot, radius, introduced in evidence a copy of a drawing which 
had been sent to plaintiff by American Monorail Company a t  the 
request of the plaintiff for information concerning location of elcc- 
trification on the monorail. This drawing a t  two places showed curves 
in the track with a radius of four feet. Defendant also introduced in 
evidence a page from the American Monorail Company catalog show- 
ing the standard track curve as used by American Monorail to have 
a radius of four feet. 

At  the close of all evidence, the trial court allowed plaintiff's mo- 
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tion of nonsuit as to dcfendant's counterclaim, and submitted to the 
jury one issue: "What amount, if any, is the plaintiff cntitled to rc- 
cover from the defendant?" Upon pcremptory instructions the jury 
answered thc issue in the amount of $3,550.00 with interest, and 
from judgment thcrcon in plaintiff's favor, defendant appealed. 

Benjamin D. McCz~bbins, and George I;. Burke, Jr., lor plain- 
t i f f  appellee. 

Graham M.  Carlton for defendant appellant. 

The parties a t  the trial stipulated execution of their original con- 
tract by which plaintiff had agreed to scll and defendant to buy 
certain specified equipment. They stipulated that the equipment 
originally agrced on between thcm was to be as described in defend- 
ant's written purchase order dated 4 August 1962. This writing de- 
scribed a motor drivcn trolley designed to travel a t  a spccified speed 
upon a track "and to turn approximately 8' radius." The present 
controversy centers on whether this particular original contract spe- 
cification was thereafter effe~t~ively modified. 

11-31 Parties to a contract may, by mutual conscnt, agree to 
change its terms. Furthermore, a written contract may ordinarily 
be modified by a subsequent par01 agreement and such subsequent 
agreement may be either express or implied by conduct of the partics. 
Whitehurst v. FCX Fruit and Vegetable Service, 224 N.C. 628, 32 
S.E. 2d 34. However, to be effective as a modification, the new agree- 
ment, whatever its form and however evidenced, must possess all 
elements necessarv to form a contract. Mutual consent is as much 
a rcquisite in effecting a contractual modification as i t  is in the 
initial creation of the contract. 17 Am. Jur. 2d, Contracts, 8 465, 
p. 934. 

14, 51 In  the prescnt case, the terms of the original contract be- 
tween thc partiis having been established by their stipulation, the 
burden was on the defendant to show the modification which it con- 
tended had been made. Russell v. Hardwood Co., 200 N.C. 210, 156 
S.E. 492. In  this conncction, the evidence, even when viewed in the 
light most favorable to defendant's contcntion and resolving all con- 
flicts therein in defendant's favor. was in our o~in ion  insufficicnt to 
permit submission to the jury of any issue as to whether the con- 
tract had been modified in the manner contended for by defendant. 
The American Monorail Company catalog, while indicating the 
"standard curve" of its track as having a radius of four feet, itself 
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referred to the possibility of tracks with curves varying from those 
shown in the catalog. The drawing which was supplied by American 
Monorail Company to the plaintiff was furnished by that  company 
solely for the purpose of giving plaintiff information as to the elec- 
trical connections to be installed on the trolley. While a very care- 
ful examination of other details of the drawing would have indicated 
a track curve with a four-foot radius, this drawing, supplied to plain- 
tiff by a third party for a totally different purpose, was wholly in- 
sufficient to evidence a request, by the defendant for a change in spe- 
cifications of the trolley, which specifications had been clearly and 
expressly agreed upon between the parties in writing. Still less was 
i t  any evidence of consent by the plaintiff to such a change. There 
being no other evidence to support defendant's contention that the 
contract had been modified by mutual consent in the manner con- 
tended for, plaintiff's motion of nonsuit of defendant's counterclaim 
was properly allowed. 

While, in considering the question raised by plaintiff's motion 
to nonsuit the defendant's counterclaim, we have ignored conflicts in 
defendant's testimony, i t  is of interest to note that  defendant itself 
apparently never considered American Monorail Company as hav- 
ing been authorized to act for defendant to give instructions to 
plaintiff as to any changes in the contract between plaintiff and de- 
fendant. Defendant admitted that  on 25 April 1963, more than five 
months after plaintiff had manufactured and delivered the hoist 
and trolley to defendant, the defendant had written to American 
Monorail Company a letter stating: ('In our original discussion we 
ordered eight foot radius tracks. You supplied four foot radius tracks 
which was an error on your part." Furthermore, on 5 August 1965, 
approximately three years after defendant had issued its original 
written purchase order to the plaintiff, the president of defendant 
company verified a complaint in a civil action which defendant 
brought against American Monorail Company in which it  was al- 
leged that  the Monorail Company had agreed to supply rails "cus- 
tom built with turns having a 8-foot radius . . ." In  view of these 
statements, i t  is difficult to see how the defendant can now contend 
that  i t  had ever requested the change in its contract with plaintiff 
in the manner now contended for or that plaintiff had ever assented 
thereto. 

[6-91 At the trial the parties stipulated as to the issues arising on 
their pleadings. At the conclusion of the evidence the trial court de- 
clined to submit these issues, but submitted only one issue as to what 
amount of damages, if any, plaintiff was entitled to recover from the 
defendant. In  this there was no error. To justify submission of an 
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issue it  must not only arise on the pleadings, but must be supported 
by competent e~ridence. Gunter v. Winders, 256 N.C. 263, 123 S.E. 
2d 475. In the present case the price and terms of the contract hav- 
ing been stipulated and there being no sufficient evidence that  the 
contract had been modified as contended by defendant, the sole issue 
remaining was as to the amount which plaintiff was entitled to re- 
cover of defendant. Furthermore, since all of the evidence tended to 
establish performance of the contract by plaintiff in accordance with 
its terms and breach by defendant, the trial court was correct in 
giving the jury a peremptory instruction in plaintiff's favor. I n  so 
doing the court correctly instructed the jury that  if they believed 
the evidence and found by its greater weight the facts to  be as all 
the evidence tended to show, it  would be their duty to answer the 
issue submitted in the amount of $3,550.00, with interest, but if they 
did not believe the evidence i t  would be their duty "to answer the 
issue in some lesser amount or nothing, depending on how you find 
it." Appellant contends this form of instruction was error, in that  
if a peremptory instruction was proper a t  all, the trial court could 
only confine the jury to two possible alternatives, either to answer 
the issue $3,550.00 or nothing. This contention is without merit. If 
the jury believed the evidence tending to show plaintiff's perform- 
ance of the contract and defendant's breach thereof, the amount of 
plaintiff's damages was still for jury determination from the evi- 
dence. For instance, the evidence showed plaintiff had allowed de- 
fendant a $1,400.00 credit for return of the trolley, but i t  was still 
for the jury to determine if this was the proper amount. 

[ lo] Defendant also contends that  the trial judge committed error 
when he asked plaintiff's attorney: "TiThat about demand of pay- 
ment on this? You'd better ask him a question on that." Defendant 
contends this amounted to an expression of the court's opinion in 
violation of G.S. 1-180. We fail to see how i t  could be inferred from 
the question asked that  the trial judge was thereby expressing any 
opinion to the jury and find no prejudicial error in the asking of 
this question. We have examined all remaining assignments of error 
and find the trial was free from any error prejudicial to defendant. 

The judgment appealed from is 

Affirmed. 

MALLARD, C.J., and BROCK, J., concur. 



IN THE COURT OF APPEALS 

STATE OF NORTH CAROLINA v. F. R. COOPER 

KO. 6916SC79 

(Filed 2 April 1969) 

1. Criminal Law 8 155- time of docketing record on appeal 
In the absence of an order extending the time for docketing, the record 

on appeal must be docketed in the Court of Appeals within ninety days 
after the date of the judgment appealed from. Rule of Practice in the Court 
of Appeals No. 5. 

2. Criminal Law 8 1 4 6  nature of appellate jurisdiction -failure to 
comply with rules 

An appeal may be dismissed if the Rules of the Court of Appeals are  
not complied with. Rule of Practice in the Court of Appeals No. 48. 

3. Criminal Law 8 156- belated appeal treated as petition for cer- 
tiorari 

Although appeal did not comply with rule relating to time of docketing 
case on appeal, the Court of Appeals, in the interest of justice to the de- 
fendant, treats the record and defendant's brief as  a petition for writ of 
certiorari, allows it  and considers the case on its merits where there ap- 
pears to be error in the trial. 

4. Criminal Law 8 161- appeal as exception to the judgment, 
The appeal itself is an exception to the judgment. 

5. Arrest and Bail 8 &-- resisting arrest - sufficiency of evidence 
Evidence held. suficient to be submitted to the jury as  to defendant's 

guilt of resisting an officer in making an arrest. 

6. Arrest and Bail 9 6- duty of person arrested 
When a person has been lawfully arrested by a lawful officer and un- 

derstands that he is under arrest, i t  is his duty to submit peaceably to 
the arrest. 

7. Arrest and Bail § 4-- Town of Maxton - authority of ofacers to 
serve warrants 

The Chief of Police of the Town of Maxton and a deputy sheriff of 
Robeson County a re  lawful officers and as  such are authorized to serve 
warrants in the Town of Maxton issued by a magistrate. G.S. 16@21. 

8. Criminal Law 8 113- instructions - statement constituting expres- 
sion of opinion 

I n  prosecution charging resisting lawful arrest in violation of G.S. 14- 
223, statement of the trial court during the instructions that "the offense 
charged here was committed in violation of General Statute 14-223" i.s 
held to constitute an expression of opinion. G.S. 1-180. 

APPEAL by defendant from Bailey, J., 15 July 1968 Session of 
Superior Court of ROBESON County. 
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In case #68 CrD 7154 the defendant was charged in a warrant 
with the crime of simple assault upon 0. W. Altman on 27 June 
1968. The defendant pleaded guilty in the District Court and from 
the judgment of imprisonment for a term of thirty days, appealed 
to the Superior Court. 

In case #68 CrD 7155 the defendant was charged in a warrant 
with the crime of resisting arrest in violation of G.S. 14-223 on 27 
June 1968. The defendant pleaded not guilty in the District Court, 
was found guilty, and from the judgment of imprisonment for a 
term of six months, appealed to the Superior Court. 

The plea, verdict and judgment in the Superior Court appear in 
the record as follows: 

"The defendant appeared in Court with his privately employed 
counsel and through his attorney entered a plea of guilty to the 
charge of simple assault. 

To the charge of resisting arrest the defendant, through his 
counsel, entered a plea of not guilty. 

The jury returned a verdict of guilty of resisting arrest as 
charged in the warrant and the judgment of the court is that 
the defendant be confined in the common jail of Robeson County 
for a period of seven months, (EXCEPTION #I) ,  to run at  the 
expiration of the sentence imposed in 68 CrD 7154, which sen- 
tence states that the defendant be confined in the common jail 
of Robeson County for 30 days and assigned to work under the 
State Department of Correction. 

It is the recommendation of the court that the defendant be 
granted the option of serving the sentence imposed herein un- 
der the Work Release Program as provided by law. 

Commitment not to issue until Thursday, July 18, 1968, noon. 

This 15th day of July, 1968. 
/s/ JAMES H. POU BAILEY 

Judge Presiding" 

Immediately following the above plea, verdict and judgment, the 
following appeal entries appear: 

"The defendant in open court gives notice of appeal to the 
Court of Appeals. Defendant is allowed fifty days within which 
to make up and serve statement of case on appeal. The Solicitor 
is allowed 20 days thereafter in which to make up  and s e m  
his countercase. Appeal bond fixed in the amount of $200.00; ap- 
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pearance bond fixed in the amount of $1,000., the defendant to 
be permitted to make his own appearance bond. 

Execution not to issue the Monday following the determination 
of his appeal in case #68 CrD 7155, Monday following an ap- 
peal he may perfect and not prosecute. 

This 16 July, 1968. 
/s/ JAMES H. POU BAILEY 

Judge Presiding" 

In the record under the title organization of the court there ap- 
pears the following: 

"Be i t  remembered that on July 15, 1968, there was begun and 
held a t  the court house in Lumberton, North Carolina, a regu- 
lar term of the Superior Court for the aforesaid County, i t  be- 
ing a two (2) week term for t.he trial of Criminal cases. 

Court opened a t  10:OO o'clock with the Honorable W. H. 5. 
Burgwyn, one of the (Emergency) Judges of North Carolina, 
present and presiding to hold the first week of said two (2)  
week session by virtue of a commission duly issued to him by 
R. Hunt Parker, Chief Justice of the Supreme Court of North 
Carolina, which is on file in this office. 

John B. Regan, Solicitor of Solicitoral (sic) District 9-A of 
North Carolina, and Joe Freeman Britt, Assistant Solicitor, is 
present and representing the State. 

Thereafter, on the afternoon of July 15, 1968, the case of F. 
R. Cooper came on for trial before the Honorable J. H. Pou 
Bailey, Judge Presiding." 

Attorney General Robert Morgan, Assistant Attorney General 
Will iam W .  Melvin, and S ta f f  Attorney T.  Buie Costen for the State. 

Chambers, Stein, Ferguson & Lanning by  Janzes E. Ferguson, II, 
for defendant appellant. 

It is not clear from the above what judge was assigned to hold 
the session of Superior Court of Robeson County on 15 July 1968. 
We have accordingly directed the Clerk of the Superior Court of 
Robeson County to certify what judge was assigned to hold the ses- 
sion of Superior Court of Robeson County on 15 July 1968. From 
the Certificate of the Clerk of Superior Court of Robeson County, 
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i t  is ascertained that Judge W. H. S. Burgwyn held the first week of 
the two-week session of Superior Court beginning on 8 July 1968. 
Judge James 13. Pou Bailey held the second week which began on 
15 July 1968. 

[I-31 Woticc of appeal was given on 16 July 1968 from the judg- 
ment imposed on 15 July 1968. The record on appeal was not dock- 
eted until 9 December 1968. There is no order extending the time 
for docketing the record on appeal. Rule 5 of the Rules of Practice 
in the Court of Appeals requires, in the absence of an order ex- 
tending the time for docketing, that the record on appeal be docketed 
within ninety days after the date of the judgment appealed from. 
Rule 48 of the Rules of Practice in the Court of AppeaIs permits an 
appeal to be dismissed if the Rules are not complied with. Counsel 
practicing in the appellate courts, in order to protect the rights of 
their clients and to avoid embarrassment to themselves, should fa- 
miliarize themselvcs with and coniply with the Rules. State v. Far- 
rell, 3 N.C. App. 196, 164 S.E. 2d 388. In this case there appears 
to be error in the t.risl of one of the cases. We have, therefore, in 
the interest of justice to the defendant, treated the record and de- 
fendant's brief as a petition for writ of certiorari, allowed it, and 
considered the case on its merits. Separate consideration of each case 
is necessary for decision in this case. 

[4] The warrant, the plea and the judgment in this case charging 
simple assault are all in the record. There is no assignment of error 
or exception with respect to this case charging simple assault other 
than the exception provided by law to the judgment upon the giving 
of notice of appeal. The appeal itself is an exception to the judg- 
ment. State v. Ayscuc, 240 N.C. 196, 81 S.E. 2d 403; London v. 
London, 271 N.C. 568, 157 S.E. 2d 90. In fact, defendant's counsel, 
upon the oral argument, admits that the defendant has abandoned 
the appeal as to the simple assault case. The record reveals that 
the warrant properly charges the offense of simple assault. The de- 
fendant pleaded guilty to the charge of simpIe assault,. The sentence 
of thirty days imprisonmcnt is permitted by statute. G.S. 14-33. We 
find no error in the trial of the defendant on the charge of simple 
assault. 

RESISTING ARREST CASE #68 CrD 7155 

The defendant argues that the trial court committed error in the 
trial of thc resisting arrest case as follows: 
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1. By imposing a grcatcr sentcncc in the Superior Court than 
was imposcd in the District Court. 

2. By admitting into evidcnce, over defendant's objections, evi- 
dence which defendant contends was "conclusionary, prejudicial and 
inflammatory." 

3. By denying defendant's motion for nonsuit. 

4. By  stating an opinion in the charge to the jury and by fail- 
ing to  define the law as required by G.S. 1-180. 

It is not nccessary for dccision in this case to rule on the first 
contention of the defendant that upon an appeal i t  is crror to ini- 
pose a greater sentence in Supcrior Court than was imposed in Dis- 
trict Court. Defendant admits that the Suprcmc Court of North 
Carolina and this Court havc consistently held against this conten- 
tion. See State v. Staflord, 274 N.C. 519, 164 S.E. 2d 371, and the 
cases cited therein. 

Since the questions relating to the admissibility of the evidence 
may not recur on a new trial, we do not rule on thc second conten- 
tion of the defendant with rcspect to  the admission of evidence. 

151 The evidence of the State taken in the light most favorable 
t o  i t  tends to show that  R. W. Fisher was Chicf of Policc of the 
Town of Maxton on 15 June 1968. Defendant lived in Maxton and 
had a place of business thcre. The police officer, accompanied by a 
deputy sheriff, had a warrant for the arrest of thc defcndant and 
went to the defendant's place of business on this occasion. I n  the 
warrant the defendant was charged with an assault on a Mr. Altman. 
The defendant was given a copy of thc warrant. After reading the 
warrant to him, the defendant was told by thc officer that he was 
under arrest and that i t  would be necessary for the defendant to go 
with him to the magistrate to post bond. The defendant said, "I am 
not going any damn placc." The defcndant repeatedly refuxd to go 
with the officers. After the officers had placed thcir hands on the de- 
fendant in order to takc the defendant with them, he said to the 
deputy shcriff, "You big black son of a bitch, take your hand off 
me." The defendant hit the officers with his fist, his elbows and 
kicked them with his feet. One of the dcfendant's own witnesses tes- 
tified he saw the defendant "assault the other officer in the face and 
chest, after he had kickcd officer Fisher." 

161 When a person has been lawfully arrested by a lawful officer 
and understands that  he is under arrcst, i t  is his duty to submit 
peaceably to the arrest. Xtnte v. Horner, 139 N.C. 603, 52 S.E. 136. 
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The words "submit peaceably to arrest" imply the yielding to the 
authority of a lawful officer, after being lawfully arrested. 

171 The Chief of Police of the Town of Maxton and a deputy 
sheriff of Robeson County are lawful officers and as such are au- 
thorized to serve warrants in the Town of Maxton issued by a mag- 
istrate. G.S. 160-21. 

151 There was ample evidence of the defendant's guilt to require 
the submission of this case to the jury, and the defendant's motion 
for judgment of nonsuit was properly overruled. 

[8] The defendant contends and we agree that the trial judge com- 
mitted error and expressed an opinion when, as the record reveals, 
he stated in the charge, "The offense charged here was committed in 
violation of General Statute 14-223." G.S. 1-180 forbids the expres- 
sion of an opinion by the trial judge. The remainder of the charge 
clearly reveals that the trial judge did not intend to state such an 
opinion; however, we are bound by the record which the solicitor 
stipulated "is a true and correct copy of the transcript of the record 
and evidence in this case." 

In the trial on the charge of simple assault, we find 

No error. 

In  the trial on the charge of resisting arrest, for the error pointed 
out, there must be a 

New trial. 

BRITT and PARKER, JJ., concur. 

STATE HIGHWAY COMMISSION V. NORTH CAROLINA REALTY COR- 
PORATION ; JOHN B. PITTMAN, TRUSTEE ; AND SOUTHERN NATIONAL 
BANK OF NORTH CAROLINA 

No. 6920SC92 

(Filed 2 April 19.9) 

1. Appeal and Error § 26-- exception to signing of the judgment 
An exception to the signing of the judgment presents the face of the 

record proper for review. 

2. Eminent Domain § 7- highway condemnation 
I n  this highway condemnation proceeding, use of the terms "access is 

partially controlled" in the pleadings, "control of access over a portion" 
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in the consent order by which it  was agreed that only the issue of dam- 
ages would be submitted to the jury, and "Controlled-Access facility" in 
the judge's charge, without distinguishing them, may have confused the 
jury as to what access rights were being denied. 

3. Eminent Domain § %-- right of access 
The owner of land abutting a highway has a special right of easement 

in the public road for access purposes, this being a property right which 
cannot be damaged or taken from him without due compensation. 

4. Eminent Domain § 2-- right of access 
The statute providing that abutting landowners are not rntitled to 

access to new highway locations recognizes that the denial of such access 
constitutes the taking of a property right. G.S. 136-89.52. 

5. Eminent Domain § 7- instructions - compensation for denial of 
access to new highway 

In  a highway condemnation action, the court erred in instructing the 
jury that the denial of rights of access to a new highway location should 
be considered in determining general damages, but that "the owners of 
property abutting new highway locations are not entitled, as  a matter of 
right, to access to such new highway and are not eutitled to compensation 
for a taking of access righlx, as such, to the new highway since no such 
rights ever existed," the denial of such access constituting the taking of 
a property right for which the owner is entitled to compensation. 

APPEAL by defendant North Carolina Realty Corporation from 
Seay, J., Octobcr 1968 Civil Session of Superior Court of RICHMOND 
County. 

Plaintiff instituted this action on 6 November 1967 for the ap- 
propriation for highway purposes of the fcc simplc title to 13.36 
acres of a 117.19-acre tract of land located near the City of Rock- 
ingham and owned by defendant North Carolina Realty Corporation 
(Realty Corporation). 

The appropriation was for the purpose of a right of way for State 
Highway Project 8.1666501, Richmond County; known generally as 
U. S. Highway #220 By-Pass around Roclcingham. 

The parties consented to an order dated 30 Octobcr 1968 in which 
it is found, among other things, that "all issues raised by the plead- 
ings are herein determined, exccpt the issue of just compensation." 

The court submitted and the jury answered the issue as follows: 

"What sum are the defendants entitlcd to recover of the plain- 
tiff, State Highway Commission, for the appropriation of a por- 
tion of their property for highway purposes? 

ANSWER: $7,348.00." 
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Upon the entry of judgment in accordance with the verdict, de- 
fendant Realty Corporation excepted and appealed. 

Attorney General Robert Morgan, Deputy Attorney General 
Harrison Lewis, and Trial Attorney Claude W. Harris for plaintif 
appellee. 

Jones and Dean,e by W. R .  Jones for defendant North Carolina 
Realty Corporation appellant. 

MALLARD, C.J. 

[I] Defendant excepted to the signing of the judgment. In  1 Strong, 
N. C. Index 2d, Appeal and Error, 5 26, the rule is stated as fol- 
lows: "An appeal is itself an exception to the judgment and to any 
matter appearing on the face of the record proper. A sole exception 
to the judgment or to the signing of the judgment likewise presents 
the face of the record proper for review." 

In an attachment to the complaint stating the interest or estate 
taken as required by G.S. 136-103, with respect to control of access, 
i t  is alleged: 

"Access is partially controlled under the police power of the 
Highway Commission as is indicated by control-of-access (C/A) 
lines on the plan sheet attached hereto and there will be no 
access to, from, or across the areas within the control-of-access 
(C/A) lines to the main traffic lanes, ramps, or approaches 
from the property abutting said highway right of way except 
by way of the reasonable and adequate access provided a t  those 
points within the control-of-access lines as indicated on the plan 
sheet attached hereto." 

It is noted that the allegation is that access is partially controlled 
as shown on a "plan sheet" attached, but upon an examination of 
the record, there is no "plan sheet" included. The allegation is there- 
fore, on this record, indefinite and uncertain as to what is meant by 
the term "access is partially controlled." 

In the consent order of 30 October 1968 there is a reference in 
paragraph two as to the control of access, in which i t  is stated: 

"That the plaintiff is an agency of the State of North Carolina, 
and, on the 6th day of November, 1967, appropriated fee simple 
title to right of way for all purposes for which the plaintiff is 
authorized by law to subject the same with control of access 
over a portion of the above-referred to property of defendants 
for the construction of State Highway Project 8.1666501, said 
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property appropriated being described on a map filed in this 
action." 

This ordcr states that tjhe control of access is over a  orti ti on of 
the property referred to, but i t  docs not state on what portion of 
the property; however, i t  docs state that the property appropriated 
is being described on a "map filed in this action." This "map filed 
in this action" was not identified as such in the record. 

Then in paragraph three of this same order it is stated that "the 
plat filed by the plaintiff in this action" is a correct portrayal of 
what i t  purports to show and is a fair and accuratc representation 
of the property affected by the appropriation and the propcrty and 
property rights appropriated. "The plat filed by the plaintiff in this 
action" was not idcntified as such in the record. 

In the introduction of evidence the plaintiff, after all the wit- 
nesses had testified without objection and without other identifica- 
tion, offered in evidence the "Court Map marked Court's Exhibit 
LA"1, and this is the only plan, map, or plat appearing as an exhibit 
in the record in this Court. This appears to be a map of the entire 
property, including that portion which was taken. All thrce of the 
copies of the exhibit filed also fit the description of the "plat" de- 
scribed in paragraph three of the consent order abovc mentioned. 

[2] The pleadings referred to a "plan sheet." In paragraph two 
the consent order refers to "a map filed in this action," and para- 
graph three of the consent order refers to "the plat filed by the 
plaintiff." The judgment states that a copy of the plat showing the 
right of way and control of access appropriated has been filed as a 
part of the pleadings in this action. On some of the exhibits filed 
here, there appear in several places the letters "C/A1' within a circle 
on or near the boundary lines of the portion shown to be taken, and 
a t  one place there appears "BEGIN C/A1'; however, this does not ap- 
pear on one of the copies of the exhibit filed here. There were three 
copies of a map filed as an exhibit in this Court - two of them are 
certified to be "a true copy." The legend on these two reads in part 
"Surveyed 12/27/67" and on the bottom right-hand corner they are 
marked "Revision 9/10/68.17 These two are identical. One of the 
copies of a map filed as an exhibit here is not certified to be a true 
copy. The legend on i t  reads in part "Surveyed 12/27/67" and on 
the bottom right-hand corner it is marked "Revision 1/31/68," and 
on this map the C/A symbols are located a t  different points along 
Midway Road than are the C/A symbols on the other two maps. 
The record reveals that the con~plaint was filed 6 November 1967, 
which was over a month before the survey on 27 December 1967. 
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There is also no legcnd on these copies of exhibits or maps indicat- 
ing what the encircled letters C/A mean. We assume, howcver, that 
they indicate control-of-access as is indicated on the attachment to 
the con~plaint relating to a "plan sheet." If so, this control of access 
extends for some unknown distance on Midway Road, the actual 
distance depending upon which copy of the exhibit filed here is be- 
ing used. The record is not clear as to what map the witnesses were 
referring in their testimony. The "Court map marked Court's Exhibit 
'A' " was not offered in evidence until after all of the witnesses had 
testified. We think that the use of the terms "access is partially con- 
trolled" in the pleadings, "control of access over a portion" in the 
consent order, and "Controlled-Access facility" in the judge's charge, 
without distinguishing them, may have confused the jury as to what 
access rights were being denied. 

[5] Appellant's exception no. 20 is directed to a portion of the 
charge. In order to undcrstand this objection and exception, i t  is 
necessary to state a portion of the charge given before and after the 
portion excepted to. The portion excepted to is between the letters 
(A) and (B) in the following excerpt from the charge: 

"In this action the appropriation is for the construction of a 
controlled-access highway along a new route or location through 
defendants' propcrty. I charge you that you shall consider the 
effect that the appropriation of the property for usc as a con- 
trolled-access highway may havc on the fair market value of 
the defendants' remaining property immediately after the tak- 
ing, and, in so doing, the denial of rights of access to the new 
highway location shall be considered in determining general 
damagcs. (A) However, in so doing, I charge you that the 
owners of property abutting new highway locations are not en- 
titled, as a matter of right, to access to such new highway and 
are not entitled to compensation for a taking of access rights, 
as such, to the new highway sincc no such rights ever existed. 
(B) As I have said, you shall takc into consideration in ar- 
riving a t  the fair market value of the remaining land immedi- 
ately after the taking in effect (sic) which denial of access to 
the new highway has upon the fair market valuc of the re- 
mainder immediately after the taking." 

G.S. 136-89.52, enacted in 1957, reads in part as follows: "Along 
new highway locations abutting property owners shall not be en- 
titled, as a matter of right, to access to such new locations; however, 
the dcnial of such rights of acccss shall bc considered in dctermin- 
ing general damages." 
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In the first two sentences in the above-quoted portion of the 
charge the judge instructed the jury that they were to consider the 
denial of access rights as provided by this statute, and then added, 
"(h)owever, in so doing . . . the owners of property abutting 
new highway locations . . . are not entitled to compensation for 
a taking of access rights, as such, to the new highway since no such 
rights ever existed." The defendant contends that this was error. 

[3-51 In the case of Abdalln v. Highway Cvommission, 261 N.C. 
114, 134 S.E. 2d 81, the Supreme Court said: 

L'It is generally recognized that the owner of land abutting a 
highway has a right beyond that which is enjoyed by the gen- 
eral public, a special right of easement in the public road for 
access purposes, and this is a property right which cannot be 
damaged or taken from him without due compensation." 

In  the instant case, except for the provisions of G.S. 136-89.52, the 
defendant as the owner of the land abutting the new highway loca- 
tion had a special right of easement for access thereto beyond that 
enjoyed by the general public. Such special right has been held to 
be a property right, and this right is recognized in the statute which 
requires that the denial of such rights of access shall be considered 
in determining general damages. Highway Commission v. Nuclcles, 
271 N.C. 1, 155 S.E. 2d 772. The legislature in using the term "de- 
nial of such rights of access" recognized that there were such rights 
to be denied. Since the abutting landowner had such rights of access, 
a denial thereof is the equivalent of the taking thereof. We think 
that the instruction complained of and excepted to was prejudicial 
in that i t  tended to confuse the jury. 

Defendant has other exceptions, but we do not deem i t  necessary 
to discuss them as they probably will not occur in a new trial. 

New trial. 

BRITT and PARKER, JJ., concur. 
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ARLENE N. ZACHARY v. SECURlTY L I F E  AND TRUST COMPANY AND 
QUENTIN R. ZACHARY, ADMINISTRATOR OF THE ESTATE OF JIMMY 
DARRELL ZL4CHARY, DECEASED 

No. 6915SC182 

(Filed 2 April 1969) 

Insurance 8 29- life insurance bendciary - "surviving widow" - 
husband and wife separated under deed of separation 

Plaintiff is entitled as "surviving widow" to the proceeds of a policy 
of life insurance taken out on the life of deceased to secure payment of 
a home mortgage loan, notwithstanding plaintii  and deceased had executed 
a deed of separation in which plaintiff released all her right, title and in- 
terest in the property and estate of deceased, where the deed of separa- 
tion provided that deceased would convey to plaintiff his interest in the 
home and plaintiff would assume payment of the loan, deceased delivered 
to plaintiff a quitclaim deed to the home, the passbook in which the loan 
payments m-ere recorded and the life insurance policy, and plaintiff made 
the monthly payment on the loan and paid the monthly premium on the 
insurance policy, the evidence showing that plaintiff was to have posses- 
sion and ownership of the life insurance policy. 

APPEAL by defendant Quentin R. Zachary (administrator), ad- 
ministrator of the estate of Jimmy Darrell Zachary (deceased), 
from Hall, J., November 1968 Civil Session, ALAMANCE County Su- 
perior Court. 

This civil action was instituted by Arlene N. Zachary (plaintiff) 
against Security Life and Trust Company (Security) and the ad- 
ministrator to recover the proceeds of a cert,ain life insurance policy 
issued by Security on the life of deceased. 

On 24 July 1964 the plaintiff and deceased were married in Ala- 
mance County, North Carolina. In July 1966 they purchased a house 
in Burlington, North Carolina, in connection with which they bor- 
rowed $16,500 from First Federal Savings & Loan Association of 
Burlington (First Federal). To represent this loan and to secure its 
repayment, the plaintiff and deceased executed a note and deed of 
trust upon their house. As additional security, First Federal was 
made beneficiary under a term life insurance policy in the amount 
of $16,500 which was taken out with Security on the life of de- 
ceased. This policy provided: 

"The amount payable upon the death of the Insured shall be 
payable to the beneficiary designated in Schedule I, to be ap- 
plied by such beneficiary first toward payment of the loan re- 
ferred to in the schedule, any balance to be paid by such bene- 
ficiary to the surviving widow or widower of the Insured if 
any, and if not, to the estate of the Insured. The payment of 
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the proceeds of this contract to the beneficiary shall release the 
Company of any and all further liability hereunder." 

The policy also provided for monthly insurance premium payments 
and for a monthly declining balance of insurance over a period of 
three hundred months as the amount of the loan from First Federal 
declined. 

On 25 August 1967 the plaintiff and deceased separated, and on 
31 August 1967 they entered into a deed of separation. This deed 
of separation provided, among other things, that  deceased would 
execute and deliver to the plaintiff a deed conveying to her all of 
his right, title and interest in and to the house, and that she would 
assume the payment of the unpaid balance on the loan due First 
Federal. I n  compliance with this deed of separation, deceased exe- 
cuted and delivered a quitclaim deed to the plaintiff on 31 August 
1967. This quitclaim deed conveyed to her all of his right, title and 
interest in and to the house. Deceased also delivered a passbook 
and the insurance policy to the plaintiff on the same date. In  re- 
sponse to a question asked by counsel for the administrator, the 
plaintiff stated: 

"Yes, he signed over the house to me the day that  the separa- 
tion papers were signed and then I started over to the court- 
house to file it, to have i t  registered, and he gave me the pass- 
book and the insurance policy and told me that  I would need 
those." 

The monthly payments on the loan were recorded in this passbook, 
which had been issued by First Federal to the plaintiff and de- 
ceased. The passbook showed that the monthly payments of prin- 
cipal and interest would be $106, while the monthly life insurance 
premium would be $7, a total of $113 per month. 

I n  compliance with the deed of separation, the plaintiff paid 
First Federal $113 on 1 September 1967. This amount represented 
the $106 monthly payment of principal and interest plus the $7 
monthly premium on the life insurance policy. 

During the first week of October 1967 the plaintiff sold the 
house, and in connection with this sale, she paid the entire balance 
of the loan due First Federal. After 5 November 1967 First Federal 
released and waived any and all rights to the policy since the bal- 
ance had been paid in full. 

Although deceased changed the beneficiaries in a life insurance 
policy other than the one involved in this litigation after the sep- 
aration, no change was made in the policy in question from 25 
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August 1967 to 5 November 1967 when deceased was killed in an 
automobile accident. During this period of time, the plaintiff re- 
tained possession of this policy. 

Subsequent to the institution of this civil action, Security de- 
posited in the office of the Clerk of Superior Court of Alamance 
County the sum of $16,522.38, which represented the balance due on 
the policy as of 5 November 1967, plus the interest accruing to the 
date of deposit. Upon receipt of this deposit, an order was entered 
dismissing the plaintiff's action against Security. Therefore, the 
question for determination at the trial was whether the plaintiff or 
the estate of deceased was entitled to the insurance proceeds. The 
plaintiff and the administrator agreed that Judge Hall would hear 
the evidence, find the facts, make conclusions of law upon said facts 
and render a judgment accordingly. 

Judge Hall found the facts to be as stated, supra. Upon such 
findings of fact, he concluded that the plaintiff was the surviving 
widow of deceased within the meaning of the insurance policy and 
that she was, therefore, entitled to the proceeds which Security had 
deposited with the Clerk of Superior Court. To these findings of fact 
and conclusions of law, the administrator excepted and appealed to 
this Court. 

Ross, Wood & Dodge by  Harold T .  Dodge for plaintifl appellee. 

Walker,  Harris & Pierce by Herbert F .  Pierce for Quentin R .  
Zachary, Administrator, defendant appellant. 

The administrator contends that the trial judge committed re- 
versible error in failing to sustain his motion for judgment as of non- 
suit because the evidence on behalf of the plaintiff did not establish 
that she was the surviving widow within the meaning of the insur- 
ance policy. He argues that the deed of separation is controlling and 
that the following language of the deed of separation conclusively 
establishes that  the plaintiff was not the surviving widow within the 
terms and provisions of the insurance policy: 

"FIRST: That  i t  shall be lawful a t  all times from and after 
the date of this Deed of Separation for the said husband and 
wife to live separate and apart from each other, and each of 
said parties shall be a t  full liberty to be employed by, live and 
associate with such persons as each may deem for his or her 
best interest and welfare, free from any and all authority, con- 
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trol, interference or molestation of the other party, and to the 
same extent and in the same manner as if they had never been 
married." 

He also relies upon the following provision of the deed of separation: 

"And for the consideration aforesaid, the said wife does hereby 
release and forever quitclaim unto the said husband all right, 
title, interest and estate which she now has or could hereafter 
acquire in and over the property and estate of hcr said hus- 
band, whether now owned or hereafter acquired, and contracts 
to well and truly abide by and perform this Deed of Scparation 
on her part." 

The insurance policy specifically provided: 

"The amount payable upon the death of the Insured shall be 
payable to the beneficiary designated in Schedule I ,  to be ap- 
plied by such beneficiary first toward payment of the loan re- 
ferred to in the schedulc, any balance to be paid by such bene- 
fici.ary to the surviving widow or widower of the Insured if any, 
and if not, to the estate of the Insured." 

Since thc loan had been paid in full and First Federal had relin- 
quished any and all rights to the policy, the balance was to go "to 
the surviving widow" under this provision. 

"Widow" is defined in Black's Law Dictionary, 4th Edition, as 
"A woman whose husband is dead, and who has not remarried." 
"Widow" is defincd in Webster's Third New International Dictionary 
(1968) as "a woman who has lost her husband by death and has not 
since remarried." Although the plaintiff had separated from de- 
ceased, she was not divorced from him. Therefore, she clearly com- 
plies with thesc dcfinitions of "widow". See Supreme Council Amer- 
ican Legion of Honor v. Smith, 45 N.J.Eq. 466, 17 A. 770. 

"General expressions or clauses in a property settlement agree- 
ment between a husband and wife, however, are not to be con- 
strued as including an assignment or renunciation of expectan- 
cies, and a beneficiary therefore retains his status under an in- 
surance policy if i t  does not clearly appear from the agreement 
that in addition to the segregation of the property of the spouses 
i t  was intended to deprive either spouse of the right to take un- 
der an insurance contract of the other, and while the failure of 
the husband to exercise his power to change the beneficiary or- 
dinarily indicates that he does not wish to effect such a change, 
each case must be decided upon its own facts. . . . 
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. . . A contract between husband and wife entered into in 
contemplation of divorce proceedings for the purpose of settling 
the question of alimony, according to which a stipulated sum 
was agreed to in consideration of which the wife released the 
husband from all claims set forth therein, and all other claims, 
real or imaginary, being solely for the purpose of settling the 
question of alimony, did not affect a contingent claim of the 
right of the wife as beneficiary under a life insurance policy, 
especially where i t  appeared that the husband eliminated his 
divorced wife as the beneficiary on certain policies but a t  the 
time such change was made did not change the beneficiary on 
the specific policy involved in the suit." 4 Couch on Insurance 
2d, § 27:114, pp. 655, 656. 

The plaintiff and deceased clearly demonstrated by their actions 
and conduct that deceased retained no interest in the insurance policy 
after 31 August 1967. As indicated, supra, the deed of separation 
provided that deceased would execute and deliver to the plaintiff a 
deed conveying to her all of his right, title and interest in and to 
the house and that the plaintiff would assume the payment of the 
unpaid balance on the loan due First Federal. Simultaneous with 
the execution of this deed of separation, deceased delivered his quit- 
claim deed, the passbook and the insurance policy to the plaintiff. 
I n  compliance with their separation agreement, the plaintiff paid 
First Federal $113 on 1 September 1967, which represented the 
monthly payment on the indebtedness and the monthly premium on 
the insurance policy. Therefore, the facts clearly reveal that the 
plaintiff was to have the possession and ownership of the insurance 
policy. 

The findings of fact are clearly supported by the evidence and 
the conclusions of law are clearly supported by the findings of fact. 

Affirmed. 

MORRIS and PARKER, JJ., concur. 
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BOBBY ALLEN MENDENHALL, ORIQIKAL PLAINTIFF, AND AMERICAN MU- 
TUAL LIABILITY INSURANCE COMPANY, ADDITIONAL PUIKTIFF, V. 
CAROLINd GARAGE, INC., ORIGINAL DEFEXDAKT, AND MACK TRUCKS, 
INC., AND GENERAL TIRE & RUBBER COMPANY, ADDITIONAL DE- 
FENDANTS 

No. 6923SC93 

(Filed 2 April 1969) 

Sales § 14- counterclaim for breach of implied warranty - sufliciency 
of allegations 

In plaintiff consumer's action for breach of an implied warranty against 
retailer for damages resulting from the failure of an allegedly defective 
tractor tire purchased from the retailer, defendant retailer's cross-action 
against the manufacturers of the tire and the tractor seeking indemnifica- 
tion for any damages which it may be obligated to pay is held subject to  
demurrer for failure to state a cause of action in that retailer did not 
allege a sale of the tire by either additional defendant with a n  implied 
warranty or a warranty of any kind. 

APPEAL by Carolina Garage, Inc., original defendant, from Col- 
lier, J., 18 November 1968, Civil Session, YADKIN County Superior 
Court. 

Bobby Allen Mendenhall (Mendenhall), the original plaintiff, in- 
stituted this action on 27 October 1967 against Carolina Garage, Inc., 
(Garage) the original defendant. In  his complaint Mendenhall al- 
leged that in Novernber 1964 he purchased from Garage a new 1965 
Mack tractor, which was delivered to him with a General Jet Cargo 
tire on the left front wheel; the tire was defective in its construction 
a t  the time of purchase; while Mendenhall was driving the Mack 
tractor in Virginia on 16 May 1965, the tire failed, causing the ve- 
hicle to veer to the left and collide with a Ford automobile; and the 
tire failure was caused by this defect. It was further alleged that  
Garage knew the purpose for which the tractor was purchased, 
namely, pulling heavy loads on varying road conditions; the tire 
was not reasonably fit for the purpose of its intended use; and "[ i ln  
the sale of the tractor by the defendant to the plaintiff, the plaintiff 
[sic] impliedly warranted that the left front tire was reasonably fit 
for the purpose for which i t  was intended to be used." Mendenhall 
sought to recover $7,000 for damage done to the tractor and trailer 
and $10,000 for loss of income during the period the tractor was be- 
ing repaired. 

Garage filed an answer under date of 28 December 1967 admit- 
ting the sale of the Mack tractor equipped with General Jet Cargo 
tires, as ordered by Mendenhall, and the accident on 16 May 1965 
in Virginia between the tractor and an automobile. All other allega- 
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tions in the complaint were denied. Garage then set forth six separate 
further answers and defenses, and bv an additional further answer 
and reply, American Mutual Liability Insurance Company (Insur- 
ance Company) was made a party plaintiff as the real party in in- 
terest. Mack Trucks, Inc., (Mack) and General Tire and Rubber 
Company (General) were made additional defendants by further 
answer and cross-action. 

On this appeal we are concerned with the answer and cross-action 
against Mack and General. Tn this portion of its pleading Garage 
alleged that  in November 1964 i t  purchased the tractor in question 
from Mack; the tractor was equipped with General Jet  Cargo tires 
manufactured by General; i t  did nothing to alter the condition of 
the tires; the tractor and tires were delivered to Mendenhall in the 
same condition as Garage had received them; Mendenhall sued Ga- 
rage alleging that  the left front tire was defectively constructed and 
that the tire was not reasonably fit for the purpose for which it  was 
intended; and Mendenhall sought $17,000 for damage to the tractor 
and trailer and for loss of income. Garage further alleged that if i t  
was negligent toward Mendenhall or if it breached any warranty, 
such negligence or breach of warranty on its part was merely passive 
and secondary to the active and primary negligence or breach of 
warranty on the part of the additional defendants; that  since Gen- 
eral manufactured the tire and knew, or should have known, of any 
defect a t  the time of manufacture, General was primarily responsible 
for any damage resulting from the defective tire and was obligated 
to indemnify Garage for any amount which Garage might become 
obligated to pay Mendenhall; and that since Mack knew, or should 
have known, of any defect in the manufacture of the tires a t  the 
time i t  sold the tractor to Garage, Mack was primarily responsible 
for any damage resulting from the defective tire and was obligated 
to indemnify Garage for any amount which Garage might become 
obligated to pay Mendenhall. Garage asked that Mack and General 
be made additional party defendants in order that  Garage might re- 
cover judgment over against them for any amount which Menden- 
ha11 might recover against Garage. 

General filed an answer in which all material allegations of the 
cross-action were denied. It further denied. that i t  was in any way 
negligent in the manufacture of the tire or that  i t  warranted any- 
thing, either expressly or impliedly, to Mendenhall or Garage. 

Mack filed an answer in which all material allegations of the 
cross-action were denied and in which further answers and defenses 
and a cross-action against General were set out. I n  its cross-action 
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Mack asked that if Mendenhall recovered against Garage and if 
Garage in turn recovered against Mack, General, as manufacturer 
of the tires, should be held primarily responsible and should indem- 
nify Mack against any loss. 

Mack then filed a written demurrer to Garage's cross-action and 
General made a demurrer ore tenzss to it. The demurrers were sus- 
tained by Judge Collier on the ground that  the cross-action filed by 
Garage failed to state a cause of action. Garage excepted to the order 
sustaining the demurrers and appealed to this Court. 

Hudson, Petree, Stockton, Stockton & Robinson b y  Norwood 
Robinson and Thomas E.  Capps for original defendant Carolina Ga- 
rage, Inc., appellant. 

Womble,  Carlyle, Sandridge & Rice by  Allan R .  Gitter and J immy 
H.  Barnhill for additional defendant Mack Trucks, Inc., appellee. 

Smith,  Moore, Smith,  Sch,ell & Hunter b y  Beverly C. Moore and 
Larry Sitton for additional defendant General Tire and Rubber 
Company, appellee. 

Garage asserted that  i t  was necessary to discuss both negligence 
and implied warranty because of ambiguity in the complaint, which, 
i t  was argued, alleged both causes of action. Therefore, much of its 
excellent brief was devoted to a tort theory and the doctrine of ac- 
tive and passive negligence. However, the complaint is based upon 
an implied warranty under a contractual doctrine and not upon an 
action in tort. 

It is also to be noted that since this action was instituted on 27 
October 1967, we are concerned with the law as i t  existed a t  that  
time and not with statutes regarding procedure which have become 
effective subsequent thereto and which pertain to litigation com- 
menced after the instant case. 

On this appeal we are concerned with Garage's answer and cross- 
action against Mack and General. 

"In determining the effects of its allegations, G.S. 1-151 requires 
'for the purpose of determining its effect its allegations shall be 
liberally construed with a view to substantial justice between 
the parties.' Defendants' demurrer admits, for the purpose of 
testing the sufficiency of the pleadings, the truth of factual 
averments well stated and all relevant inferences of fact rea- 
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sonably deducible thercfrom. It admits facts stated on infor- 
mation and belief as well as facts alleged on personal knowl- 
edge. . . . A dcniurrcr does not admit inferences or conclu- 
sions of law. . . . A complaint must be fatally and wholly de- 
fective before i t  will bc rejected as insufficient." Corprew v. 
Chemical Corp., 271 N.C. 485, 157 S.E. 2d 98. 

Construing this cross-action liberally with a view to substantial 
justice between the parties, i t  is manifest that the cross-action does 
not allege facts sufficient to constitute a cause of action for liability 
based upon brcach of warranty. 

I n  Davis v. Radford, 233 N.C. 283, 63 S.E. 2d 822, the original 
defendant spccifically alleged that  ". . . he had purchased the 
patented bottled product known as Westsal, a salt substitute, from 
[the additional defendant], wholesale druggists in Asheville handling 
this product, with implied warranty that  i t  was suitable for human 
consumption and manufactured and sold in compliance with the 
laws . . . and that  [the additional defendant] was primarily li- 
able for any damagcs plaintiff might recover from [the original de- 
fendant]. . . ." In the instant casc the cross-action alleged that  
in Novembcr 1964 Garage purchased from Mack thc tractor in ques- 
tion, which was equipped with General Je t  Cargo tires, as ordered 
by Mendenhall, and that the tires were manufactured by General. 
I n  Paragraph IV of the further answer and cross-action, Garage 
alleged that  "[tlhe original defendant did nothing to altcr the con- 
dition of the tires or their mounting on the tractor from the condi- 
tion that  thcy were in when received from the additional defcndant." 
I n  Paragraph V i t  was further alleged that:  

"Thc plaintiff alleges that  the left front tire of said tractor 
. . . was dcfective in that  adhesion between the tread and 
the carcass on the shoulder oppositc the serial number was de- 
fective; and that  said defect caused the tread to separate from 
the carcass, causing the carcass to become overheated and to 
fail, resulting in an accidcnt and damage to the 1965 Mack 
tractor. The plaintiff alleges a breach of duty on the part of the 
original defendant delivering the 1965 Mack tractor to  the plain- 
tiff with a defective tire which allegedly was not reasonably fit 
for the purpose for which i t  was intended to be used." 

Garage then alleged in separate paragraphs that  General and Mack 
were primarily responsible for any damage resulting from the de- 
fect and that  they were ". . . obligated to indemnify the original 
defendant for any amount which the original defendant may become 
obligated to  pay to the plaintiff by virtue of damage resulting from 
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said defect." However, Garage has not alleged a sale of the tire by 
either additional defendant with an implied warranty or a warranty 
of any kind. I n  its cross-action Garage has failed to allege any facts 
constituting a cause of action. At most, i t  has alleged a conclusion 
of law without supporting or substantiating facts. 

We are not confronted with and do not decide the que~tion of 
whethcr the lack of privity would have been a bar to the cross-action 
had the implied warranty been properly pleaded. 

It is noted that the order of Judgc Collier under date of 20 No- 
vember 1968 sustained the written demurrer of Mack and the de- 
murrer ore tenus of General but did not dismiss the action. In  so 
doing, thc trial judge acted properly. 

Affirmed. 

BROCK and MOREIS, JJ. ,  concur. 

VIVIAN W. COBB v. JERRY A. CLARK AND REBECCA C. CLARK 

No. 691115SC20 

(Filed 2 April 1969) 

1. Limitation of Actions § 12; Trid 3- reinstatement of sui t  
dismissed in another  jurisdiction - G.S. 1-25 

The statute permitting a suit to be reinstituted within one year after 
dismissal of the original action by nonsuit does not apply when the 
original suit is brought in another jurisdiction. G.S. 1-25 

2. Limitation of Actions § 12; Negligence a % action for  personal 
injuries - original su i t  dismissed i n  Federal  Court  - new sui t  i n  su- 
perior court  - 6.8. 1-26 

An action for personal injuries instituted in the superior court more 
than three years after the accident occurred is barred by the statute of 
limitations, G.S. 1-52(5), notwithstanding such action was begun within 
a year after dismissal by summary judgment of plaintiff's original suit 
brought in apt time in a Federal District Court in  this State, G.S. 1-25 
being inapplicable where the original suit was brought in another juris- 
diction. 

3. Pleadings 5 29; Judgments  § 4 6  judgment sustaining demur- 
r e r  - res judicata 

A judgment affirmed by the Supreme Court sustaining a demurrer for 
failure of the complaint to state a cause of action is res judicata and bars 
a subsequent action upon substantially identical allegations; however, 
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such judgment is not r e 8  judicata where the complaint in the subsequent 
action supplies the essential allegations lacking in the former complaint. 

4. Pleadings § 29; Judgments  § 42-- judgment sustaining demur- 
re r  - r e s  judicata 

In this action for personal injuries, the trial court properly sustained 
defendants' pleas of r e 8  judicata where the complaint contains substan- 
tially identical allegations as the complaint in a prior action which was 
dismissed for failure of the complaint to state a cause of action. 

APPEAL by plaintiff and defendants from Hall, J.,  a t  the 29 July 
1968 Session of ALAMAXCE Superior Court. 

This is an action to recover for persona1 injuries allegedly sus- 
tained by plaintiff on 24 December 1963 when she fell down a stair- 
way in defendants' home where she was visiting. The original ac- 
tion between the parties was instituted on 6 July 1964. A demurrer 
for failure of the complaint to state a cause of action was sustained 
24 November 1964, and on appeal to the North Carolina Supreme 
Court, the superior court was affirmed. See Cobb v. Clark, 265 N.C. 
194, 143 S.E. 2d 103, for statement of facts and contentions and 
opinion of Supreme Court. 

As plaintiff did not seek leave to amend her complaint, the ac- 
tion was dismissed 22 September 1965. Thereafter, on 23 December 
1965, plaintiff filed her complaint, based on the same occurrence, in 
the United States District Court for the Middle District of North 
Carolina, Greensboro Division. The defendants answered 20 May 
1966 denying all liability and, on 2 August 1966, made a motion for 
summary judgment. The motion was allowed and the action was 
dismissed 29 August 1966. Appeal was taken to the Circuit Court 
of Appeals where the district court was affirmed on 3 April 1967 and 
petition to rehear denied 11 May 1967. 

On 19 February 1968, plaintiff filed complaint in the present 
case. The defendants demurred 12 April 1968, and on 15 May 1968, 
the demurrer was overruled by Bailey, J. On 21 June 1968, defend- 
ants filed their answer denying liability and pleading the statute of 
limitations and res judicata; in addition, they prayed for a bill of 
peace. 

The pleas in bar were heard by Hall, J., pursuant to a waiver 
of jury trial. Judge Hall made findings of fact, including a finding 
that there is no substantial difference between the complaint filed in 
the present action on 19 February 1968 and the complaint filed in 
Alamance Superior Court on 6 July 1964 and the complaint filed in 
the United States District Court on 23 December 1965. He con- 
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cluded that the present action is not barred by the statute of lim- 
itations but that the plea of res judicata should be sustained; he 
further concluded that defendants' prayer for a bill of peace should 
be denied. From an order embodying said conclusions, dismissing the 
action, and taxing plaintiff with the costs, both plaintiff and defend- 
ants appealed. 

Jordan, Wright, Nichols, Ca-frey & Hill by. Luke Wright and 
Edward L. Murrelle for plaintiff appellee-appellant. 

Sanders & Holt by E,memon T. Sanders for defendant appellees- 
appellants. 

The first question prescntcd by this appeal is whether the su- 
perior court should have sustained defendants' plea of the statute 
of limitations. The action is clearly barred by subsection 5 of G.S. 
1-52 unless saved by the opcration of G.S. 1-25 which provides as 
follows: 

"S 1-25. New action within one year after nonsuit, etc. -- If an 
action is commenced within the time prescribed therefor, and 
the plaintiff is nonsuited, or a judgment therein reversed on ap- 
peal, or is arrested, the plaintiff or, if he dies and the cause of 
action survives, his hcir or representative may commence a new 
action within one year after such nonsuit, reversal, or arrest of 
judgment, if the costs in the original action have been paid by 
the plaintiff before the commencement of the new suit, unless 
the original suit was brought in forma pauperis." 

G.S. 1-131 does not apply to this action. 

[I] The most recent discussion of thc application of G.S. 1-25 is 
found in the case of Iligh v. Broadnax, 271 N.C. 313, 156 S.E. 2d 
282, in an opinion by Sharp, J. That case involved an action for 
wrongful death arising out of an automobile collision in Rocking- 
ham County, North Carolina, and the suit was first brought in the 
United States District Court sitting in Danville, Virginia. The ac- 
tion in federal court was dismissed "without prejudice." Within one 
year thereafter but more than two years after intestate's death, 
plaintiff instituted suit in Rockingham Superior Court. The Supreme 
Court held that the action did not fall within the grace of G.S. 1-25. 
We quote from the opinion as follows: 

"We adhere to the general rule that a statute of the forum which 
permits a suit to be reinstituted within a specified time after 
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dismissal of the original action otherwise than upon its merits 
has no application when the original suit was brought in another 
jurisdiction. This rule, however, has no application to an action 
which was originally instituted in the Superior Court of this 
State and was thereafter transferred to a United States District 
Court, where i t  was later terminated by a nonsuit, or 'dismissed 
without prejudice.' " " "" 

Our State Supreme Court has held in several cases that G.S. 1-26 
would apply where an action was instituted in a superior court of 
this State and thereafter removed to a federal court sitting in this 
State and there nonsuited. See Motor Co. v. Credit Co., 219 N.C. 199; 
13 S.E. 2d 230; Brooks v. Lumber Co., 194 N.C. 141, 138 S.E. 532; 
Pleming v. R. R., 128 N.C. 80, 38 S.E. 253. 

It appears that the majority of the states do not agree with the 
holding in High v. Broadnax, supra. See Annot., 156 A.L.R. 1097, 
1103, 1106; also 34 Am. Jur., Limitation of Actions, $ 283, p. 230. 
Nevertheless, the High case is binding on this court. 

121 Although in the case before us the action was instituted in s 
United States District Court sitting in North Carolina, as contrasted 
t o  High v. Broadnax, supra, where the suit was instituted in a United 
States District Court sitting in Virginia, we perceive no distinction 
.as far as the principle of law declared in High is concerned; the 
United States District Court is "another jurisdiction" irrespective of 
whether i t  sits in Greensboro, N. C., or Danville, Va. Hence, we 
hold that the present action was barred by the statute of limitations 
a s  G.S. 1-25 is not applicable, and the order of Judge Hall conclud- 
ing otherwise was error. 

The next question is whether the plea of res judicata was prop- 
erly sustained. 

[3] The law is clear that if the allegations of the first complaint 
and of this complaint are substantially identical, then the plea must 
be sustained. Davis v. Anderson Industries, 266 N.C. 610, 146 S.E. 
2d 817. The plaintiff is correct in arguing that if the essential alle- 
gations lacking in the former complaint are supplied in the present 
case, then the plea of res judicata will not he sustained. Jones v. 
Mathis, 254 N.C. 421, 119 S.E. 2d 200; Halcombe v. Commissioners, 
89 N.C. 346. However, the plaintiff has failed to supply all the alle- 
gations needed. 

141 It is true that in her complaint filed in the present action plain- 
tiff has enlarged upon the allegations contained in the former com- 
plaints, hut we think the complaints are "substantially identical." 
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The opinion by Rodman, J., in the former appeal (Cobb v. Clark, 
265 N.C. 194, 143 S.E. 2d 103) contains the following s.tatements: 
"What plaintiff complains of is defendants' failure to guard against 
the conduct and mistakes of plaintiff. " " " Plaintiff's injuries 
were the consequence of her conduct. She now seeks to impose lia- 
bility on defendants because of their failure to anticipate the mis- 
takes which she made, which mistakes resulted in her unfortunate 
fall and injuries." I n  our opinion, the conclusions stated apply to 
the complaint in the present action also. 

We hold that the trial court properly sustained t,he plea of res 
judica ta. 

Defendants assign as error the failure of Judge Bailey to sustain 
their demurrer to plaintiff's complaint. In  view of our holdings on 
the other questions presented, we deem i t  unnecessary to pass upon 
this assignment of error. 

Defendants also assign as error the failure of Judge Hall to grant 
their prayer for injunctive relief in the nature of a bill of peace. We 
construe defendants' brief to say that they abandoned this assign- 
ment of error, therefore, i t  will not be discussed. 

This action is remanded to t,he Superior Court of Alalnance 
County for ent,ry of judgment not inconsistent with this opinion. 

Plaintiff's appeal - Affirmed. 

Defendants' appeal - Error and remanded. 

MORRIS and PARKER, JJ., concur. 
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OLARENCE L. MOREHEAD, ADMINISTRATOR ESTATE OF SYLVIA HARRIS 
MOREHEAD, DECEASED, AND C. L. MOREHEAD, GEORGE WAYMAN 
MOREHEAD, ALMETTA MOREHEAD TENNIE, HERMAN MORE- 
HEAD, AND WILEY LEROY MOREHEAD, THE ONLY HEIRS OF SYLVIA 
HARRIS MOREHEAD, DECEASED, AND CHARLES M. IVEY, JR., RE- 
CEIVER, ESTATE OF AND W. SAM SHAFFER, 11, GUARDIAN AD LITEM OF 

WILEY LEROY MOREHEAD, SUBSTITUTED AS PARTIES PLAINTIIT IN L a w  
OF SYLVIA HARRIS MOREHEAD, DECEASED, AN ORIGINAL PLAINTIFF, 
AND C. L. MOREHEAD, ADMINISTRATOR D.B.N.-D.B.N. ESTATE OF JOHN 
WESLEY HARRIS, DECEASED, AND CLEASE HARRIS AND EARLING- 
TON HARRIS, THE ONLY HEIRS OF JOHN WESLEY HARRIS, DE- 
CEASED, SUBSTITUTED AS PARTIES PLAINTIFF IN LIEU OF JOHN WESLEY 
HARRIS, AN ORIGINAL PLAINTIFF V. DAISY HARRIS, MARY LOUISE 
PRICE, NOW MARY LOUISE PRICE BOQUIST, AND EIE HUSBAKD, 
RICHARD E. BOQUIST, HELEN MOORE PRICE, now HELEN MOORE 
PRICE HOOPER, AND HER HU~BAND, PHILLIP M. HOOPER 

No. 6918SC15 

(Filed 2 April 1969) 

Registration § 3- registration as notice - collateral instrument - 
deed of trust 

Where plaintiffs were heirs to a remainder interest in property subject 
,only to a widow's dower right, which was never allotted, and where the 
widow, acting as administratrix of her husband's estate, purchases the 
property a t  a foreclosure sale and executes a deed of trust securing the 
purchase price thereof, the recording of the deed of trust wherein the 
word "widow" appears in parentheses after the name of the widow- 
trustor in the granting clause and in the acknowledgment is held insufE- 
cient to constitute notice a s  a matter of law to subsequent purchasers 
from the widow of the plaintiffs' equitable interest in the property, the 
deed of trust not being a muniment of title through which the purchasers 
derived legal title but being merely a recorded collateral instrument which 
created a lien on the proper@; consequently, the purchasers take title 
free of equities as  innocent purchasers for value. 

APPEAL by plaintiffs from Crissman, J., 12 February 1968 Civil 
Session of GUILF~RD Superior Court (Greensboro Division). 

This is a civil action to have fee simple title and right of posses- 
sion to two parcels of real property declared to be in plaintiffs. This 
case has been twice previously appealed to the North Carolina Su- 
preme Court; see opinions reported in 255 N.C. 130, 120 S.E. 2d 
425, and in 262 N.C. 330, 137 S.E. 2d 174. At the conclusion of the 
second appeal all issues had been determined in favor of plaintiffs 
excepting only the issue relative to the claim asserted by defendants 
Boquist and Hooper (who are referred to in the opinion of the Su- 
preme Court rendered on the second appeal as "defendants Price") 
that they were innocent purchasers for value and owners of a 5/6 
undivided interest in a portion of one of the tracts. The Supreme 
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Court remanded the case to the superior court for a new trial upon 
that  single issue. 

Upon remand to the superior court, the parties waived jury trial, 
agreed that the judge might hear and determine the one remaining 
issue, and stipulated that the evidence should consist of (1) the en- 
tire record as presented on the second appeal to the Supreme Court, 
and (2) certain additional stipulated evidence. The only additional 
evidence for the plaintiffs was the record of an uncanceled deed of 
trust dated 8 September 1933 executed and acknowledged by Daisy 
Harris (widow) to T. C. Hoyle, trustce, to secure an indebtedness to 
Wachovia Bank & Trust Company, successor trustee to C. W. Brad- 
shaw, for C. W. Bradshaw, Jr.  This deed of trust was acknowledged 
and probated on 9 September 1933 and was filcd for recording, and  
recorded and properly indexed in the office of the Register of Deeds 
of Guilford County a t  5:00 p.m. on 14 September 1933. After hear- 
ing, the trial judge entered judgrnent finding that the recording and 
indexing of this uncanceled deed of trust "do not as a matter of fact 
or law constitute notice to the defendants Boquist and Hooper as to 
any matters other than what appears on those records, and tha t  
notice of such matters is not suficient as a matter of fact or law t o  
constitute notice so as to declare the defendants Boquist and Hooper 
not innocent purchasers for value of the property a t  issue." The 
judge thereupon answered the issue as to whether defendants Bo- 
quist and Hooper were bona fide purchasers for value of a 5/6 un- 
divided interest in the portion of the property claimed by them in  
the affirmative. From judgrnent in conformity with this finding, 
plaintiffs appealed. 

Shuping & Shuping, by C. Lerov Shuping, Jr., for plaintif ap- 
pellants. 

Hoyle, Boone, Dees & John.son, by J .  Sam Johnson, Jr., for de- 
fendant appellees. 

For a full statement of the facts giving rise to this case, refer- 
ence is made to the opinions of the Supreme Court rendered on the 
previous appeals and reported in 255 K.C. 130, 120 S.E. 2d 425, and 
in 262 N.C. 330, 137 S.E. 2d 174. Insofar as pertinent to the present 
appeal, the facts may be succinctly stated as follows: I n  1927 Wiley 
Harris, the owner of an 11/12 undivided interest in a tract of land 
in Guilford County, N. C., executed a deed of trust conveying a 5/6 
undivided interest in said land to a trustee to secure a debt. He 
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died intestate on 3 May 1933 and his widow, Daisy Harris, qualified 
as  administratrix of his estate on 31 May 1933 in the office of the 
clerk of Superior Court of Guilford County, and thereafter she acted 
in that  capacity. The debt being unpaid, the trustee foreclosed un- 
der the power of sale contained in the deed of trust. At the fore- 
closure sale on 26 August 1933 the widow, Daisy Harris, who had 
only a dower interest in the property, was the last and highest bid- 
der. As a result of this foreclosure sale the trustee conveyed the 5/6 
undivided interest in the land to Daisy Harris by decd dated 8 
September 1933, acknowledged 12  September 1933, filed for registra- 
tion a t  4:55 p.m. on 14 September 1933, and duly recorded in the 
ofice of the Register of Deeds of Guilford County. On I June 1946 
Daisy Harris deeded a portion of the land to Grace Construction 
Company, purporting to convey the fee clear of any outstanding in- 
terest. On 5 May 1947 Grace Construction Company deeded this 
portion of the land to defendants Boquist and Hooper, who there- 
after through their agent had i t  drained and graded and occasionally 
had i t  mowed and cleared of rubbish. Defendants leased to Greens- 
boro Broadcasting Company an unpaved road or right of way over 
the land for ingress and egress to and from a radio tower situated on 
adjacent property, collected the rents, and paid taxes. Daisy Harris 
died in 1960, after the comn~encement of this action, without any 
allotment of her dower ever having been made. The plaintiffs are 
heirs a t  law of Wiley Harris, being his children or descendants of 
his children by his first marriage. 

On the foregoing facts, which were established by the record on 
appeal upon the second appeal to  the Supreme Court, the Supreme 
Court held that  when the widow, having only a life interest in the 
form of her dower right in the property, purchased a t  the foreclosure 
sale, she could not hold the property to  her exclusive benefit but was 
deemed to have purchased for the benefit of herself and the plain- 
tiffs, who had inherited the remainder interest in the property sub- 
ject to her dower right. The Supreme Court held, however, that i t  
had been error for the trial court on the second trial of this case 
to rule as a matter of law that the defendants Boquist and Hooper 
were not innocent purchasers for value without notice of plaintiffs' 
equities in the portion of the property described in the deed to said 
defendants from Grace Construction Company. The Court stated 
that  the evidence in the record then before it  permitted the inference 
that  a t  the time of the purchase by defendants Boquist and Hooper, 
neither said defendants nor their agent had any actual notice of 
plaintiffs' equities, that such defendants had paid a valuable con- 
sideration, and had purchased in good faith. The Court further held 
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that  the rccord of administration of the MTiley Harris cstate in the 
office of the clerk of Superior Court was not constructive notice to 
Grace Construction Company or to defendants Boyuist and Hooper 
of the fact that  a t  thc time of the foreclosure sale Wiley Harris had 
died intestate survivcd by children, who were his hcirs a t  law, and 
that  the purchaser a t  the forcclosure sale was his widow and ad- 
ministratrix of his estate. I n  this connection the Court, speaking 
through Moore, J . ,  said, 262 N.C. 330, 342, 137 S.E. 2d 174, 195: 

"(W)here the defense of 'innocent purchaser' is interposcd 
and there has been a bona fide purchase for a valuable consid- 
erat,ion, the matter which debases the apparent fee must have 
been expressly or by referencc set out in t,hc muniments of rccord 
titlc or brought to the noticc of the purchaser in such a manner 
as to put him upon inquiry. An innocent purchaser takes title 
free of cquitics of which he had no actual or constructive notice." 

The Supreme Court then held that on thc record then before them 
the defendants Boquist and I-Iooper wcre entitled to a peremptory 
instruction on the "innocent purchascr" issue and remanded the case 
for a new trial on that issue. On such new trial the parties waived 
jury trial, agreed that  the trial judge might hear and determine the 
matter upon the sole issuc remaining, and that  the cvidence should 
consist of the entire record on appeal on the second appeal to the 
Supreme Court and thc court reporter's transcript from which the 
narrative statement of testimony had bcen takcn. The only addi- 
tional evidence submitted by the plaintiffs was the rccord of the dced 
of trust which had bcen exccuted by "Daisy Harris, (widow)," and 
which had been recorded on the sarnc date and only fivc minutes af- 
ter the deed given to her by the trustee as result of the foreclosure 
sale. On this cvidcnce the trial judge made a finding, on the sole 
issuc prescnted to him for decision, in favor of dcfendants Boquist 
and Hooper, that  they were bona fide purchasers for value. This 
finding is clearly supported by the cvidcnce and is conclusive on 
this appeal unless, as a mattcr of law, the recording of the deed of 
trust dated 8 Scptcinbcr 1933 in which the word "widow" appears 
in parenthesis after the name of Daisy Harris in the granting clause 
and in the acknowledgment, conetitutcd notice to hcr grantee, Gracc 
Construction Company, when it  purchased from her in 1946, of the 
existence of plaintiffs' equitable interests in the property. We agree 
with thc trial judge that i t  did not. 

I n  the first place it  should be observed that  even had the deed 
of trust in qucstion been examined by defendants a t  the time they 
purchased in 1947, the only matter of which they would have thereby 
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been put on notice would have been the possible continued existence 
of its lien and that  on 8 September 1933 Daisy Harris had been a 
widow. I t  would not have given any notice that her husband had 
died intestate, that  Daisy was administratrix of his estate, or that 
he had left surviving children as his heirs a t  law. These were the 
critical facts which gave rise to plaintiffs' equitable claims when 
Daisy purchased a t  the foreclosure sale. It is true that  "(i)f the 
facts disclosed in an instrument appearing in a purchaser's chain of 
title would naturally lead an honest and prudent person to make 
inquiry concerning the rights of others, these facts constitute notice 
of everything which such inquiry, pursued in good faith and with 
reasonable diligence, would have disclosed." Jones v. Warren,  274 
N.C. 166, 173, 161 S.E. 2d 467, 472. 

However, the deed of trust in question by Daisy Harris (widow) 
was not a muniment of title through which defendants derived legal 
title to the 5/6 undivided interest in the property conveyed to them 
in 1947 by Grace Construction Company. It was not a link in their 
chain of title, and i t  could not become a link in any chain of title 
unless and until i t  was properly foreclosed. Until such time i t  was 
merely a recorded collateral instrument which created a lien on the 
property, subject to be extinguished by payment of the debt which 
i t  secured and proper cancellation of record or by the conclusive pre- 
sumption of payment provided for in G.S. 45-37(5). Moore, J., 
speaking for the Court in the opinion rendered on the second appeal 
of this very case, said, 262 X.C. 330, 340, 137 S.E. 2d 174, 184: 

"A purchaser is presumed to have examined each recorded 
deed or instrument in his line of title and to know its contents. 
H e  is  not  required to take  notice o f  and examise recorded col- 
lateral instruments and documents which are not  muniments of 
his title and are not  referred to b y  the instruments in his chain 
of title. Turner v. Glenn, 220 X.C. 620, 18 S.E. 2d 197. One 
need only to look to the muniments o f  title. Vitiating facts 
must  appear in deraigning title, o n  the face of deeds i n  the 
chain of title, and in one o f  the nzuniments of title." (Emphasis 
added.) 

Since the deed of trust dated 8 September 1933 which was executed 
by "Daisy Harris (widow)" was not in defendants' chain of title, 
and since nothing appeared in any instrument which was in that 
chain to put defendants or their grantor, Grace Construction Com- 
pany, on notice of the plaintiffs' equitable claims against the prop- 
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erty, the trial court was correct in holding Boquist and Hooper were 
bona fide purchasers for value. 

The judgment appealed from is 
Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

ROUND RECTOR v. HILDA RECTOR 

No. 6912DC53 

(Filed 2 April 1969) 

1. Appeal and Error 9 4& abandonment of assignments of error 
Assignments of error for which no reason or argument is stated and 

no authority is cited are deemed abandoned. 

2. Divorce and -4limony 8 1; Domicil 8 S domicile of wife in di- 
vorce action 

A jury finding in an action for absolute divorce that plaintiff husband 
is not a resident of North Carolina does not preclude the jury from further 
finding that the defendant wife is a resident of this State, the legal fiction 
that the domicile of the wife follows that of the husband not being a p  
plicable in  divorce proceedings. 

3. Divorce and Alimony 5 1; Domicil 9 2- absolute divorce -resi- 
dence or domicile of wife - sufficiency of evidence 

In  a n  action for absolute divorce, the issue of whether defendant has 
been a resident of this State for more than six months next preceding the 
institution of the action is properly submitted to  the jury where plaintM's 
evidence tends to show that plaintiff is in the military service a t  Fort 
Bragg, that defendant is a German national who has no United States 
citizenship, that since the parties separated defendant has continued to 
reside for more than six months in a home which plaintiff and defendant 
had purchased in Fayetteville, and that defendant intends to remain in 
Fayetteville and has expressed no desire or intent to return to Germany 
to live. 

4. Divorce and Alimony § 1; Domicil 5 1- domicile - citizen of an- 
other country 

One need not be a citizen of the United States in order to establish 
residence or domicile within the state for purposes of divorce actions. 

5. Divorce and Alimony a 1 ; Domicil 8 1 - residency requirement 
for divorce action - domicile defined 

A bona fide residence necessary under statutes in order to confer juris- 
diction in divorce proceedings is within the legal meaning of the word 
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"domicile," which is a place where a person lives or has his home to which, 
when absent, he intends to return, and from which he has no prwent pur- 
pose to depart. 

6. Divorce and Ali~nony 1; Domicil § 2-- domicile of the wife - 
divorce actions 

The common law rule that a woman, upon marriage, loses her own 
domicile and by operation of law acquires and follows that of h w  husband 
does not apply in a situation in which the interests of the spouses are not 
identical, such a s  for the purpose of dissolution of the marriage. 

7. Divorce and Alimony § 1; Domicil § divorce actions - donii- 
cile of wife 

The divorce statutes recognize the legality of a separate domicile, or 
residence, for the wife. G.S. 50-6; G.S. 50.8. 

8. Appeal and Error § 39- docketing record on appeal 
The case on appeal, the counterease or exceptions, and the settlement 

of the case on appeal by the trial tribunal must all be accomplished within 
a time which will allow docketing of the record on appeal within the 
time allowed under Rule 5. 

APPEAL by defendant from Herring, District Judge, 22 August 
1968 Session, CUMBERLAND District Court. 

Plaintiff instituted this action for absolute divorce on the grounds 
of adultery. From a verdict and judgment in favor of plaintiff, de- 
fendant appealed. 

A. Maxwell Ruppe for plaintiff appellee. 

Downing, Downing & David, by Edward J .  David, for defendant 
appellant. 

Thc only question raised on this appeal is by defendant's assign- 
ment of error to the failurc of the trial court "to set aside the ver- 
dict as contrary to the weight of the evidence, particularly as to the 
second issue for thc reason that there is insufficient evidence to sus- 
tain an affirmative answer to the second issuc submittcd to the jury." 

The first and second issues were submitted to, and answered by, 
the jury as follows: 

"1. Has the plaintiff been a resident of North Carolina for 
more than six months next preceding the institution of this ac- 
tion as alleged in the complaint? 
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"2. Has the defendant been a resident of North Carolina 
for more than six months next preceding the institution of this 
action as alleged in the complaint? 

ANSWER: Yes." 

[ I ]  The next three issues, (1) as to the marriage of the parties, 
(2) as to the act of adultery by defendant, and (3) as to plaintiff's 
knowledge thereof for a t  least six months before institution of the 
action, were each answered in the affirmative. No reason or argument 
is stated, and no authority is cited, by defendant in support of her 
assignment of error to the failure of the court to set aside the an- 
swers to issues 1, 3, 4 and 5, and her assignment of error with re- 
spect to those issues is deemed abandoned. Rule 28, Rules of Practice 
in the Court of Appeals of North Carolina. 

121 With respect to the second issue (defendant's residence), de- 
fendant's primary argument is that since she was plaintiff's wife, 
and since plaintiff was found not to be a resident of North Carolina, 
i t  follows as a matter of law that she is not a resident of North Car- 
olina. 

[3] The evidence with respect to residence tends to show that 
plaintiff and defendant were married in Germany on 23 April 1964; 
plaintiff is presently in the active military service stationed a t  Fort 
Bragg, North Carolina; a t  some time prior to 4 November 1967 the 
parties moved to Fayetteville and purchased a home; that  on 4 No- 
vember 1967 the parties separated and have not lived together since; 
that defendant continued to reside in the home, and in March 1968 
plaintiff transferred his interest in the home to defendant, and she 
has lived in the home continuously since that  time. The evidence 
further tended to show that  defendant is a German national and has 
not become a citizen of the United States. However, plaintiff testi- 
fied, without objection, that he knew that defendant intends her 
residence to be in Fayetteville, and that she had never expressed 
any desire or intent to return to Germany to live. 

[4] One need not be a citizen of the United States in order to 
establish residence or domicile within the state for purposes of di- 
vorce actions. 27A C.J.S., Divorce, 5 12, p. 42; 27A C.J.S., Divorce, 
§ 76c, p. 275; 1 Lee, h'. C. Family Law, 42, p. 196. 

[5] "The weight of authority continues to be that a bona fide 
'residence,' necessary under statutes in order to confer jurisdiction 
in divorce proceedings, is within the legal meaning of the word 
'domicile,' that is, an abode animo manendi, a place where a person 
lives or has his home, to which, when absent, he intends to return, 
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and from which he has no present purpose to depart." Annot., 159 
A.L.R. 496, 499 (1945). Whether defendant is a resident, within the 
meaning of the statute, mas a question for determination, from the 
evidence, by the jury, under proper instixctions by the court. De- 
fendant takes no exception to the charge of the court, and i t  is not 
contained in the record on appeal; therefore, i t  is presumed to be 
correct. 

[3] Since the separation of the parties on 4 November 1967 de- 
fendant has continued to live in the home in Fayetteville, and since 
March 1968 has been the sole owner of the home in Fayetteville. Her 
conduct in continuing to reside in Fayetteville, coupled with the tes- 
timony of plaintiff, was sufficient evidence to be submitted to the 
jury for its determination of whether defendant had been a resident 
of the State of North Carolina for more than six months next pre- 
ceding the institution of the action. 

[2, 61 "The common-law rule is that  a woman, upon marriage, 
loses her own domicile and by operation of law acquires tha t  of her 
husband; and that  when the husband changes his don~icile, hers fol- 
lows and is drawn to his. Exceptions are made to the rule where a 
situation arises in which the interests of the spouses are not identical. 
Obviously, the interests of the spouses are not identical for the pur- 
poses of the dissolution of the marriage. . . ." 24 Am. Jur.  2d, Di- 
vorce and Separation, 257, p. 411. This rule has been very gen- 
erally applied in allowing the wife to acquire a separate domicile 
for the purpose of her maintaining an action for divorce or custody 
where there is no fault on her part. In re Means, 176 N.C. 307, 97 
S.E. 39; 25 Am. Jur.  2d, Doniicil, 3 53, p. 40. 111 view of this rule, 
we see no logical, legal or equitable reason for allowing the wife, 
whose misconduct has brought about the separation, to insist upon 
the legal fiction tha t  her domicile follows that  of her husband, and 
thereby to defeat his action for divorce brought in the jurisdiction 
in which she actually resides. 

171 Also, i t  seems clear tha t  our divorce statutes recognize the 
legality of a separate domicile, or residence, for the wife. G.S. 50-8 
provides: "The plaintiff shall set forth in his or her complaint that  
the complainant or defendant has been a resident of the State of 
North Carolina for a t  least six months. . . ." (Emphasis added.) 
G.S. 50-6 provides: "Marriages may be dissolved . . . on the ap- 
plication of either party, if and when . . . the plaintif7 or defend- 
ant in the suit for divorce has resided in the State for a period of six 
months." (Emphasis added.) 

Defendant's assignment of error is overruled. 
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Ordinarily, when a party conceives, as is contended here by de- 
fendant, that  there is insufficient evidence to support an a,nswer to 
an issue, the proper procedure is t'o move for nonsuit, or object to 
the submission of the issue. Defendant did neither of these. How- 
ever, because the question of jurisdiction has been argued, we have 
considered defendant's appeal as though defendant had made a mo- 
tion in the cause to vacate the judgment for lack of jurisdiction, and 
that  the motion had been denied by the t'rial court, and defendant 
had appealed from such denial. 

[8] We wish to point out that  when notice of appeal was given, 
the trial judge allowed appellant sixty days to serve case on appeal, 
and allowed appellee thirty days to serve countercase or exception. 
It seems necessary to reiterate for the benefit of counsel what we 
said in Smith v. Starnes, 1 N.C. App. 192, 160 S.E. 2d 547. '(The 
case on appeal, and the countercase or exceptions, and the settle- 
ment of the case on appeal by the trial tribunal must all be ac- 
complished within a time which will allow docketing of the record 
on appeal within the time allowed under Rule 5." Where sixty days 
and thirty days are allowed, as was done in this case, if the parties 
use all of the time allowed, the record on appeal could not reason- 
ably be docketed in the Court of Appeals within the ninety days 
allowed by Rule 5;  and this is particularly so if i t  should become 
necessary for the trial tribunal to settle the case on appeal. How- 
ever, in this case the full time allowed by the order was not actually 
used, and the record on appeal was docketed in ample time. 

Affirmed. 

CAMPBELL and MORRIS, JJ. ,  concur. 
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B L U E  JEANS CORPORATION AND WHITEVILLE MANUFACTURING 
COMPANY v. AMALGAMATED CLOTHING WORKERS O F  AMERICA, 
AFL-CIO, AND CHARLES ENGLISH, EDDIE GEE, JAMES D U N W ,  
BILL WILLIAMS, E U I A  McGILL, VERA WARD, MACY ICING, FRANK 
TYLER, ROGEZ STEVENS, MAXINE KELLIHAN, HAZETA LARAY 
GIBSON, RUBY FISHER,  MILDRED NYE, BETTY J O  HAYES, GLEN- 
DORA TANNER, ELIZABETH WELJS,  HUBBARD WELLS, KATH- 
L E E N  MINCEY, EARLIE WARD, LEONA WARD, VERA JONES, 
RHOLETTA B'AIRCLOTH, RUBY MGPHERSON, LEONA SELLERS, 
J A X I E  WILLIAMSON, HILDA POPE,  JAMES H. MARTIN, SOLOMON 
TOON, J O  ANN CUNNINGHAM, VAUGHN CHERRY, EMLLOUISE 
STEELE,  QUEEN ESTHER BKLLAMY, MARVA BEARD, GERALDINE 
KELLY, QUEEN ESTHER WEBI!, F R E D  LYONS (ISHMEL),  JERRY 
MARTIN, BLANCHIE FRINK,  HATTIE  D. McKENZIE, JOYCE FOX- 
WORTH, DANIEL GODWIN, ROSCOE SHAW, JR., AND JOHN BRYANT 

NO. mi913sc42 

(Filed 2 April 1969) 

1. Contempt of Court § 7- punishment fo r  criminal contempt 
Punishment for criminal contempt is based on an act already accom- 

plished which tends to interfere with the administratian of justice. 

2. Contempt of Court  § 7- punishment - violation of order  restrain- 
i n g  picketing 

Punishment imposed in contempt proceeding for violation of a court 
order restraining picketing activities on behalf of striking workers is 
lawful where it  does not exceed $250 fine or thirty days imprisonment, or 
both. G.S. 5-4. 

3. Contempt of Court  3 6- hearing on  show cause order-  jury trial 
In a contempt proceeding in this state, the contemnor is not entitled to 

a jury trial. 

APPEAL by defendant appellants, Maxine Kellihan, Frank Tyler 
and James Martin, from Clark, J., 3 August 1968 Session, COLTJMBUS 
County Superior Court. 

This case was instituted on 1 April 1968 for the purpose of re- 
straining the Amalgamated Clothing Workers of America, AFL-CIO, 
the defendant appellants and other named individuals from com- 
mitting certain allegedly unlawful acts arising out of a strike against 
Bluc Jeans Corporation and Whiteville Manufacturing Company 
(plaintiffs). These acts consisted of picketing and interfering with 
the business activities of the plaintiffs and plaintiffs' employees. On 
1 April 1968 Judge Clark entered a temporary restraining order en- 
joining and rostraining the defendants from certain actions and con- 
duct. On 8 April 1968 and again on 23 April 1968 this order was 
amended by supplementary orders. In the latter order, James Martin 
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was adjudicated in contempt of court and fined twenty-five dollars. 
No appeal was taken from that order. 

On 13 July 1968 Judge Clark cited the defendant appellants and 
other named individuals to appear before him and to show cause as 
to why they should not be adjudged in contempt of court. Pursuant 
to this citation, a hearing was held on 3 August 1968, a t  the com- 
mencement of which the defendant appellants in apt time moved for 
a jury trial. This motion was denied, and an exception was duly 
taken. The defendant appellants were then adjudged in contempt, 
and Maxine Kellihan and Frank Tyler were fined ten dollars each. 
James Martin was sentenced to the Columbus County Jail for a 
period of five days, and he was restrained from engaging in any 
further picketing activities a t  the plaintiffs' premises. From this 
order, the defendant appellants appealed to this Court. 

Powell, Lee and Lee by J .  R. Lee for p1ain.ti.g appellees. 

Rountree & Clark by John Richard Newton for defendant ap- 
pellants. 

Since the only exception preserved and argued in this Court by 
the defendant appellants was the refusal of the superior court judge 
to grant the motion for a jury trial, the question presented for de- 
cision is: "In this contempt proceeding, were the defendant appel- 
lants entitled to a jury trial?" The answer to this question is "no." 

In the case of I n  re Gorharn, 129 N.C. 481, 40 S.E. 311, the re- 
spondents were cited to show cause why thcy should not be adjudged 
in contempt for tampering with a jury in a civil trial. They were ad- 
judged in contcmpt and two of the respondents were committed to 
jail for twenty days and fincd fifty dollars each. The third re- 
spondent was fined fifty dollars. The Supreme Court held: "The 
respondents were not entitled to a trial by jury, nor to have the 
findings of fact reviewed in this Court. There was evidence before 
his Honor to support the findings, and that  is all that  i t  rcquircd." 

In Manufacturing Co. v. Amold, 228 N.C. 375, 45 S.E. 2d 577, 
a restraining order had been issued restraining and enjoining the 
defendants from unlawfully interfering with plaintiff's employees in 
connection with a strike. The defendants were cited to show cause 
why they should not be adjudged in contempt for violating the re- 
straining order. Upon the hearing the defendants were adjudged in 
contempt and were imprisoned and fincd for varying periods of time 
and in various amounts, thc greatest being for a period of thirty 
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days and a fine of one hundred fifty dollars. Winborne, J., (later 
C.J.) stated: 

"It is appropriate to note, in summary, that  the contempt pro- 
ceeding against respondents, appellants in this Court, arises out 
of a principal action in which Superior Court judges, presiding 
over Superior Courts of Richmond County, courts of competent 
jurisdiction, successively issued three injunctive orders for the 
purpose of protecting persons who desired to work, and who had 
a right to work, if they so desired, in plaintiff's plant. And while 
the orders are by their terms temporary and effective only until 
final trial of the cause, they are lawful orders of a court of 
competent jurisdiction. Any person guilty of willful disobedience 
of such order may be punished for contempt of court. G.S., 5-1." 

Various errors were urged by the respondents on the appeal, all of 
which were considered and denied by the Supreme Court, including 
the following: 

"It is further contended in effect that this contempt proceeding 
is of criminal nature, and is governed by the rules of procedure 
and the law applicable to criminal prosecutions, and hence the 
judgments rendered under the circumstances of this proceed- 
ing exceed the jurisdiction of the court. As to this contention, in 
this State, a contempt proceeding is authorized by statute, G.S., 
5-1. This Court has described it  as sui generis, criminal in its 
nature, which may be resorted to in civil or criminal actions. 
I n  re Hege, [205 N.C. 625, 172 S.E. 3451. And i t  is held that 
persons charged are not entitled to a jury trial in such proceed- 
ing. I n  re Gorham, [supra] ." 

I n  Luther v. Luther, 234 N.C. 429, 67 S.E. 2d 345, Ervin, J., 
speaking for the Supreme Court, pointed out the difference between 
a proceeding under G.S. 5-1 "for contempt" and a proceeding under 
G.S. 5-8 "as for contempt". The difference was again pointed out in 
Rose's Stores v. Tarrytown Center, 270 N.C. 206, 154 S.E. 2d 313, 
where Branch, J., speaking for the Supreme Court, stated: 

"The punishment as to matters punishable for contempt is lim- 
ited to a fine not to exceed $250 or imprisonment not to exceed 
thirty days, or both, in the discretion of the court. G.S. 5-4. 
However, punishment as for contempt is not limited by the 
terms of this statute. 

Criminal contempt or punishment for contempt is applied where 
the judgment is in punishment of an act already accomplished, 
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tending to interfere with the administration of justice. Civil 
contempt or punishment as for contempt is applied to a con- 
tinuing act, and the proceeding is had ' "to preserve and enforce 
the rights of private partics to suits and to compel obedience to  
orders and decrees made for the benefit of such parties." ' Dyer 
v. Byer, 213 N.C. 634, 197 S.E. 157. 

There are certain instances wherc contemnors may be punished 
for both criminal contempt, i.e., for contempt, and for civil 
contempt, i.e., as for contempt. . . ." 

11, 21 In  the instant case we have punishment for criminal con- 
tempt, i.e., "for contempt", because the judgment imposed was for 
punishment of an already accomplished act which tended to inter- 
fere with the administration of justice. Since the maximum penalty 
under G.S. 5-4 was "a fine not to exceed $250 or imprisonment not 
to exceod thirty days, or both, in the discretion of the court", the 
punishment imposed by Judge Clark was well within the statutory 
limits. Rose's Stores v. Tarrytown Center, supra. 

131 In  a North Carolina contempt proceeding, the contcrnnor is 
not entitled to a jury trial. Since the maximum punishment pro- 
vidcs for imprisonment for less than six months and a fine for less 
than $500, our view is not contrary to the rule enunciated by the 
Supreme Court of thc United States in Bloom v. Illinois, 391 U.S. 
194, 20 I,. Ed. 2d 522, 88 S. Ct. 1477, and i t  is in conformity with 
the view expressed in Dyke v. Taylor Implement Manufacturing 
Co., 391 U.S. 216, 20 L. Ed. 2d 538, 88 S. Ct. 1472. 

I n  the instant casc counsel for the defendant appellants makes 
the novel contention that they should be entitled to a jury trial be- 
cause a finding that they are in contempt of court exposcs them t~ 
a loss of certain benefits under the Korth Carolina Employment 
Security Law, G.S., Chap. 96, in addition to a possible fine of $250 
or  thirty days in jail, or both, in the discretion of the court, under 
G.S. 5-4. Such a loss of benefits is not prcsentcd by the record in this 
case. It might be said that, in addition to punishment by way of a 
fine or imprisonment, or both, any law violator forfeits other rights, 
emoluments and opportunities for gainful employment which are 
open to those who do not violate thc law. Such a contention, while 
novel, does not raise any constitutional question. 

The order of Judge Clark is 
Affirmed. 

BROCK and MORRIS, JJ., concur. 
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STATE OF NORTH CA4ROrdNA V. LEO STEWART, JR., PERCIVAL BAR- 
FIELD, DEBOIS SCOTTY GATHERS, FREDERICK DONNELL LOCK- 
AMY AND JESSE JONES 

No. 6911SC150 

(Filed 2 April 1969) 

1. Criminal Law $j 1 5 6  failure t o  aptly docket record o n  appeal 
Appeal is subject to dismissal where the record on appeal was docketed 

more than ninety days after the rendition of the judgment appealed from 
and no extension of time for docketing was procured. 

2. Arson § 6; Criminal Law 13+ statutory arson - penal pro- 
visions of G.S. 14-62 - constitutionality 

Provision of G.S. 14-62 giving the trial judge the absolute discretion to 
impose a sentence of imprisonment ranging from two to forty years for 
the crime of feloniously setting fire to certain buildings in violation of 
the statute is held not violative of the Due Process and Equal Protection 
Clauses of the Federal Constitution, the statute permitting the trial judge 
to impose a sentence appropriate to the individual and the specific factual 
situation. 

8. Criminal L a w  § 13+ severity of sentence - factors which may be 
considered 

In  determining the sentence to be imposed, the trial judge may inquire 
into such matters as the age, character, education, environment, habits, 
mentality, propensities and record of the person about to be sentenced. 

4. Criminal L a w  $j 1 3 6  rex7iew of severity of sentence 
Within the limits of the sentence permitted by law, the character an@ 

extent of the punishment is  committed to the sound discretion of the 
trial court, and may be reviewed on appcal only in case of manifest and 
gross abuse. 

5. Arson $ 6; Constitutional Law 9 36- statutory arson - punish- 
ment  

Sentences of tweLve years in the State's prison imposed upon defend- 
ants' pleas of guilty of feloniously burning a building in violation of G.S. 
14-62 are within the Limits fixed by the statute and cannot be considered 
cruel and unusual punishment in the constitutional sense. 

6. Criminal Caw § 1 3 6  request fo r  reduction of sentence 
Request for reduction of a sentence claimed to be excessive should be 

presented to the Board of Paroles, not the Court of Appeals. 

APPEAL by the dcfendants from Bickett, J., 21 October 1968 Ses- 
sion, JOHNSTON County Superior Court. 

Leo Stewart, Jr., Percival Barfield, Debois Scotty Gathers, Fred- 
erick Donne11 Lockamy and .Jesse Jones (defcndants) were each 
charged in separate bills of indictment with the felonious burning 
of a building in the Town of Benson on 8 April 1968. The bills of in- 
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dictment alleged that the building and property were in the posses- 
sion of the United Klans of America, Inc., (United) a corporation, 
and were used as the meeting house of Cnit #I16 of United. The 
five cases were consolidated for the purpose of trial. 

Each defendant in open court personally and by and through his 
privately retained attorney entered a plea of guilty as charged. The 
presiding judge then questioned them as to the pleas submitted. 
Each defendant stated that he was not under the influence of any 
alcohol, drugs, narcotics or other pills; he understood that  he was 
charged with a felonious burning and had a right to plead not guilty 
and to be tried by a jury; he understood that he could be imprisoned 
for as much as forty years; he was in fact guilty of the charge; no 
one had in any way threatened or promised him anything in return 
for the plea of guilty; he had been given the opportunity to subpcena 
witnesses and to confer with his attorney; and he freely, under- 
standingly and voluntarily authorized and instructed his attorney 
to enter a plea of guilty. After this inquiry the presiding judge ac- 
cepted their pleas of guilty. 

Before the imposition of punishment, the State offered testimony 
as to the facts involved in the burning of the building in question. 
The defendants then offered evidence of their good character, their 
education and other mitigating circumstances. Although each defend- 
ant was given the opportunity to make a statement in open court, 
only defendant Lockamy took advantage of this opportunity. He  
stated: "It was a mistake we made. We ought not to have done that. 
We will never do i t  again in our lives." 

From the imposition of a prison sentence of twelve years upon 
each defendant, an appeal was taken by defendants to this Court. 

Attorney General Robert Morgan and Staff Attorney Andrew A. 
Vanore, Jr., for the State. 

Chambers, Stein, E'erguson & Lanning by James E. Lanning for  
defendant appellants. 

CAMPBELL, J. 
The defendants present two questions for decision: (1) Is  G.S. 

14-62, which prohibits any person from wantonly and willfully set- 
ting fire to churches and certain other buildings, unconstitutional as 
violative of the Fourteenth Amendment to the Constitution of the 
United St,ates? (2) Is  the imposition of a sentence of twelve years 
in prison cruel and unusual punishment under the Eighth and Four- 
teenth Amendments to the Constitution of the United States? 
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[I] The record on appeal in these five consolidated cases was 
docketed more than ninety days after the rendition of the judgment 
below and no extension of time for docketing was procured. There- 
fore, this appeal is subject to dismissal for failure to comply with 
the Rules of Practice in the Court of Appeals. See Rules 5 and 48. 
However, we have nevertheless reviewed the record and the briefs 
filed. The attorneys for the defendants did not make an oral argu- 
ment. 

The bills of indictment charged a violation of G.S. 14-62, which 
provides : 

"Setting fire to  churches and certain other buildings. - If any 
person shall wantonly and willfully set fire to or burn or cause 
to be burned, or aid, counsel or procure the burning of, any un- 
inhabited house, any church, chapel or meetinghouse, or any 
stable, coach house, outhouse, warehouse, office, shop, mill, barn 
or granary, or to any building, structure or erection used or in- 
tended to be used in carrying on any trade or manufacture, or 
any branch thereof, whether the same or any of them respec- 
tively shall then be in the possession of the offender, or in the 
possession of any other person, he shall be guilty of a felony, 
and shall be imprisoned in the State's prison for not less than 
two nor more than forty years." 

[2, 31 The defendants' first contention is that this statute violates 
the rule of law basic to the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment to the Constitution of the United 
States, because its penal provision permits the trial judge absolute 
discretion, uncontrolled by standards or directions of any kind, to 
impose a punishment ranging from two to forty years imprisonment. 
I n  support of this contention, they cite a number of cases from the 
United States Supreme Court. A review of the authorities cited in- 
dicates that  they are not in point and that they are concerned with 
matters other than the constitutionality of a penal provision, such 
as  the one now before us. I n  prescribing punishment for certain crim- 
inal offenses, the General Assembly has provided for flexibility by 
establishing both maximum and minimum limits. This permits a 
trial judge to impose a sentence appropriate to the individual de- 
fendant and to the specific factual situation. As stated in Sta te  v. 
Cooper, 238 N.C. 241, 77 S.E. 2d 695, a trial judge "may inquire into 
such matters as the age, the character, the education, the environ- 
ment, the habits, the mentality, the propensities, and the record of 
the person about to  be sentenced." This procedure is particularly 
desirable in respect to G.S. 14-62, which covers the wanton and 
willful burning of a wide variety of structures. This statute clearly 
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and specifically defines the prohibited conduct and sets out the pos- 
sible punishment. 

[4] "It is the accepted rule with us that within the limitas of the 
sentence permitted by the law, the character and extent of the pun- 
ishment is committed to the sound discretion of the trial court, and 
may be reviewed by this Court only in casc of manifest and gross 
abuse." State v. Sudderth, 184 N.C. 753, 114 S.E. 828. 

The record in the instant case indicates that there was no abuse 
of discretion by the trial judge. The defendants, who were a t  all 
times represented by competent counsel, had the opportunity to pre- 
sent evidence to the trial court prior to the imposition of the sen- 
tences. Character witnesses testified and each defendant was given 
the opportunity to make a statement to the court. 

The first contention is without merit and the answer to the first 
question is "no." 

[5] The defcndants' second contention is that the sentences of 
twelve years in the State's prison constituted cruel and unusual pun- 
ishment in violation of the Eighth and Fourtcenth Amendments to 
the Constitution of the United States. In  support of this position, 
the defendants argue that the burning was a spontaneous act car- 
ried out during a moment of emotional stress. However, this is not 
supported by the record which in fact reveals a deliberate act car- 
ried out over a period of time which would have permitted reflec- 
tion. The defendants were obviously above the average in intelligence 
and they had received educational opportunities above the average. 
They were individuals from whom society had a right to expect 
law-abiding tendencies instead of hoodlumism. 

"We have held in case after case that when the punishment does 
not exceed the limits fixed by the statute, i t  cannot be considered 
cruel and unusual punishment in a constitutional sensc." State v. 
Elliott, 269 N.C. 683, 153 S.E. 2d 330. 

The second contention is without merit and the answer to the 
second question is "no." 

[6] The defendants present to us a request for reduction of a 
sentence claimed to be excessive. Such a request wodd be more prop- 
erly presented to the Board of Paroles. State v. Hilton, 271 N.C. 
456, 156 S.E. 2d 833. 

In  law there is 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 
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VIRGINIA KING VAUGHAN v. THOMAS BURWELL VAUGHAN, INCOM- 
PETENT, AND JAMES II. LIMER, G U A ~ I A N  POR THOMAS BURWELL 
VAUGHAN 

No. 699SC156 

(E"i1ed 2 April 1969) 

1. Divorce and  Alimony 3 1% incurable insanity-confinement "next 
preceding" beginning of divorce action 

It is not sufkient under G.S. 50-5(6) that the insane spouse was con- 
fined to an institution for five consecutive years a t  some timc prior to the 
commencement of the action, the statute requiring that confinement must 
be for five consecutive years "next preceding" the bringing of the action, 
which means the time nearest the bringing of the action. 

2. Divorce a n d  Alimony Ij 15-- incurable insanity - five years of con- 
tinuous confinement - discharge under  6.8. 122-67 

In  an action for divorce on the ground of incurable insanity, defendant 
husband was not confined in an institution for five years next preceding 
the bringing of the action as  required by G.S. 60-T(6) where, approximately 
fourteen months prior to the commencement of the action, he was dis- 
charged automatically from the State Hospital by the provisions of G.S. 
122-67 after he remained away from the hospital on a trial basis for more 
than a year, notwithstanding defendant was confined in the hospital for 
more than five years prior to such discharge and was again confined when 
the divorce action was begun, his confinement having been interrupted 
by the statutory discharge. 

APPEAL by plaintiff from Carr, J., November 1968 Civil Session, 
Superior Court of VANCE. 

This is an action for absolute divorce upon the grounds of in- 
curable insanity brought under the provisions of G.S. 50-5(6). At 
the close of plaintiff's evidence, defendant's motion for judgment as 
of involuntary nonsuit was granted. Plaintiff appeals. 

Sterling G. Gilliam for plaintiff appellant. 

James H. Limer for defendant appellee. 

The only question presented on appeal is whether the plaintiff's 
evidence was sufficient to withstand motion for nonsuit. 

The plaintiff and defendant were married on 3 January 1955. 
On 4 May 1960 the defendant was first admitted to the John 

Umstead Hospital for the treatment of mental illness, and was dis- 
charged on 16 September 1960. On 16 January 1961, the defendant 
was again admitted to the John Urnstead Hospital for the treatment 
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of mental illness. During the year of 1961 the defendant was allowed 
on several different occasions to visit his wife on a trial basis, he 
was not discharged from the hospital. In  April of 1962, while the 
defendant was released to Hubert Vaughan for a temporary visit, 
the plaintiff and defendant separated. They have not lived together 
as man and wife since. The defendant was next returned to the 
hospital on 4 February 1963. During the period between February 
1963 and July 1966, the defendant was relcascd from the hospital to  
various relatives on a trial basis on several different occasions. How- 
ever, during this time he was never discharged from the hospital. 
On 10 July 1966 the defendant was released from the hospital on a 
trial status and did not return until 20 February 1968. On 7 July 
1967 the defendant, by the provisions of G.S. 122-67, was aukomatic- 
ally discharged from the hospital. G.S. 122-67, in part, provides: 

"When a person under hospitalization has been released on pro- 
bation to  his own care or to his own family, and when he is no 
longer under the continued care and supervision of the hospital, 
as in a boarding home, and when he shall have been able to re- 
main continuously out of the hospital without returning for the 
period of one year, he shall be regarded as recovered from his 
mental illness and no longer in need of care in a mental hos- 
pital, and shall be discharged from the order of hospitalization 
a t  the next succeeding discharge date of the hospital as providcd 
by rules of the North Carolina State Department of Mental 
Health." 

The plaintiff began this action for divorce on 26 August 1968, 
five months after the defendant had returned to the hospital for tfhe 
treatment of mental illness following the "statutory" discharge of 
7 July 1967. 

Plaintiff concedes that  this divorce can only be granted under 
the provisions of G.S. 50-5(6). That statute, in part, provides for 
divorce by reason of incurable insanity as follows: 

"In all cases where a husband and wife have lived separate and 
apart for five consecutive years, without cohabitation, and are 
still so living separate and apart by reason of the incurable in- 
sanity of one of them, the court may grant a decree of absolute 
divorce upon the petition of the sane spouse: Provided, the evi- 
dence shall show that  the insane spouse is suffering from in- 
curable insanity, and has bcen confined for five consecutive 
years next preceding the bringing of the action in an institution 
for the care and treatment of the mentally disordered. Provided 
further, that proof of incurable insanity be supported by the tes- 
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timony of two reputable physicians, one of whom shall be a 
staff member or the superintendent of the institution where the 
insane spouse is confined, and one regularly practicing physi- 
cian in the community wherein such husband and wife reside, 
who has no connection with the institution in which said insane 
spouse is confined; and provided further that a sworn statement 
signed by said staff member or said superintendent of the insti- 
tution wherein the insane spouse is confined shall be admissible 
as evidence of the facts and opinions therein stated as to the 
mental status of said insane spouse and as to whether or not 
said insane spouse is suffering from incurable insanity, or the 
parties according to the laws governing depositions may take 
the depositions of said staff member or superintendent of the in- 
stitution wherein the insane spouse is confined. 

In lieu of proof of incurable insanity and confinement for five 
consecutive years next preceding the bringing of the action in 
an institution for the care and treatment of the mentally dis- 
ordered prescribed in the preceding paragraph, i t  shall be suffi- 
cient if the evidence shall show that  the allegedly insane spouse 
was adjudicated t,o be insane more than five (5) years preced- 
ing the institution of the action for divorce, that  such insanity 
has continued without interruption since such adjudication and 
that such person has not been adjudicated to be sane since such 
adjudication of insanity; provided, further, proof of incurable 
insanity existing after the institution of the action for divorce 
shall be furnished by the testimony of two reputable, regularly 
practicing physicians, one of whom shall be a psychiatrist." 

The plaintiff, as required by the above statute, has offered the 
testimony of two physicians which tends to show that the defend- 
ant  is incurably insane. With regard to the question of confinement, 
the plaintiff's evidence shows that  on 21 July 1966, the defendant 
was released from the hospital on a temporary basis, and did not 
return until 20 February 1968. On 7 July 1967, according to the pro- 
visions of G.S. 122-67, a discharge was entered on the books of the 
hospital. I n  Mabry 2). Mabry, 243 N.C. 126, 90 S.E. 2d 221, our 
Supreme Court held that releases from the State Hospital on periods 
of probation did not defeat a party's right to a divorce under G.S. 
50-5(6). I n  discussing the policy of this statute, the Court stated: 

"What the State is interested in is simply this: What is the 
mental condition of this defendant after having been treated 
for five consecutive years for his mental disorder? Certainly, 
by the use of the word 'confined' in the statute, the Legislature 
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did not contemplate such confinement as would require an in- 
mate to be a t  all times under lock and key. Moreovcr, this de- 
fendant has been a t  all times, since 14 June, 1949, in the actual 
or constructive custody of the State Hospital. He has never 
been discharged." (Emphasis added.) 

In  the final paragraph of the Mabry case, the Court concluded 
"that the periods of probation were permissible under the above 
statute as well as under G.S. 122-67, and may be deemed not to 
have constituted an interruption of the confinement or a discharge 
from the hospital within the meaning of these statutes." 

In Mabry, the defendant was released on probation on two dif- 
ferent occasions: once for a period of ten days and another for s 
period of six months. As noted by the Court, these releases were 
not of a sufficient duration to cause a discharge under G.S. 122-67. 
In  the present case, there has been a recent release for a period ex- 
ceeding one year; therefore, under G.S. 122-67, the defendant re- 
ceived a discharge approximately fourteen months prior to the 
bringing of this action. 

[I, 21 The plaintiff earnestly contends that the intent of the leg- 
islature was to make it possible for a spouse to obtain a divorce when 
the defendant has been confined to a hospital as an insane person 
for five years prior to the bringing of the divorce action, and did 
not intend that such confinement must be for the five years next 
preceding the institution of the action. She also contends that the 
discharge provided by G.S. 122-67 is not such a discharge as would 
so interrupt the confinement in this case as to prevent the main- 
taining of this action. G.S. 50-5 is not ambiguous. I t  provides that 
the confinement must be for "five consecutive years next preceding 
the bringing of the action." (Emphasis added.) The words "next 
preceding" have been held to mean the time nearest to the bringing 
of the action. Winning v. Winning, 262 Ala. 258, 78 So. 2d 303. G.S. 
122-67 provides that when a patient has been "able to remain con- 
tinuously out of the hospital without returning for the period of one 
year, he shall be regarded as recovered from his mental illness and 
no longer in need of care in a mental hospital, and shall be discharged 
from the order of hospitalization a t  the next succeeding discharge 
date of the hospital as provided by rules of North Carolina State 
Department of Mental Health." Defendant's discharge was under 
the provisions of this statute. Such a discharge is not the probation- 
ary visitation period discussed by the Court in Mabry, supra. In 
our view, dcfendant7s discharge on 7 July 1967 under G.S. 122-67 
terminated his confinement and he was, therefore, not confined for 
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five years next preceding thc institution of the action as rcquired 
by G.S. 50-5(6). 

In 1963 the legislature amended G.S. 50-5(6) by adding what is 
now the second paragraph. This second paragraph supplied an al- 
ternative means of proof of defendant's incurable insanity in an 
action for divorce on the grounds of incurable insanity. It is suffi- 
cient if the plaintiff proves an adjudication of insanity "more than 
five (5) ycars preccding the institution of the action for divorce," 
together with cvidencc that such insanity has continucd without in- 
terruption since said adjudication and there has been no adjudication 
of sanity, and provided that two physicians, one a psychiatrist, tes- 
tify that the incurable insanity exists after the bringing of the ac- 
tion. It may be that in a new action the plaintiff can bring hersclf 
within the provisions of this portion of the statute. However, in 
the record before us we do not have cvidencc sufficient to show that 
the defendant has ever been adjudicated insane. 

For the reasons stated herein, the judgment bclow is 
Affirmed. 

CAMPBELL and BROCI~, JJ., concur. 

IN THE MATTER OF THE WILL O F  ALICE B. GOODSON, DECEASED 
No. 6910SC12 

(Filed 2 April 19@) 

1. Wills fi 21- caveat - presumption of f raud  - instructions 
In  a caveat proceeding brought by children of the testator alleging 

that the purported will was obtained through the undue influence of tes- 
tator's daughter, the principal beneficiary, a t  a time when the testator 
lacked the mental capacity to make a will, trial court did not err in re- 
fusing to charge the jury on the presumption of fraud arising from deal- 
ings within a fiduciary relationship, where the evidence was to the 
effect that the beneficiary had moved to the mother's home under a n  
agreement with the other children that she have the income from the 
homeplace farm in return for looking after the mother, the beneficiary 
paid all the expense of the farm and kept the income without recourse or 
explanation to her mother, and there was no evidence of procurement of 
the will by the beneficiary. 

2. Oancellation of Instruments  5 2; Wills fi 1% caveat proceed- 
ings - presuniption of f rand  

No presumption of fraud arises out of the parent-child relationship 
standing alone. 
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3. Wills § 21- caveat proceeding - instruction on undue influence 
In caveat proceeding, trial court's instructions on the question of undue 

influence, which were in substantial compliance with In rc Will of Thomp- 
son, 248 N.C. 588, held without error. 

4. Wills 5 21- caveat proceeding - undue influence - instructions - 
G.S. 1-180 

In caveat proceeding, trial court's instructims, when considered con- 
textually, are held in substantial compliance with G.S. 1-180 in relating 
the law of undue influence to the facts of the case. 

APPEAL by caveators from Hobgood, J., a t  the 12 April 1968 Ses- 
sion of WAKE Superior Court. 

This was a caveat proceeding, filed by six of the nine children of 
Alice B. Goodson on 29 March 1966, alleging that the paper writ- 
ing which purports to be the last will of Alice B. Goodson (the de- 
ceased) was executed a t  a time when the deceased lacked the mental 
capacity to make a will and that her signature was obtained through 
the undue influence of her daughter Martha Goodson High Partin 
(Mrs. Partin), the principal beneficiary. 

Answer to thc caveat was filed 28 April 1966 by C. M. Kirk, 
executor, and Mrs. Partin, denying the allegations in the caveat and 
asking that the paper writing be declared the Last Will and Testa- 
ment of the deceased. 

At trial, the evidence tended to show that the deceased was born 
19 June 1880 and that she was married to A. I. Goodson who died in 
1943. The caveators testified that shortly thereafter the deceased 
asked all the children to meet and agree on the one who should come 
and stay with her. When the children met, Augustus Goodson, a son, 
was initially selected. However, when Mrs. Partin asked that she be 
allowed to move in with her mother, it was agreed that she do so 
and that  she have whatever could be made from the homeplace 
farm as her compensation. Mrs. Partin moved in and lived in the 
home from that time until the time of thc trial. 

Each of the caveators testified that in his opinion on 31 October 
1961, the date of the execution of the purported will, the deceased 
lacked the capacity to understand the extent of her property or the 
effect to her actions in making the purported will or to know her 
relatives. They based their opinions on various incidents where the 
deceased had failed to recognize her children, failed to recall how 
she acquired title to her property, and failed to understand that she 
had deeded part of her property to her son Marion, thinking i t  was 
only a crop allotment lease. 
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The caveators introduced medical testimony that deceased suf- 
fered from cerebral arteriosclcrosis, which condition was apparent 
from 1964 until her death on 6 January 1966. The doctor also tes- 
tified that such illness develops over the course of several years. 
There was testimony that Mrs. Partin often locked the deceased in 
the house and went out to work on the farm and that certain of the 
caveators could not get in the house and had to converse with the 
deceased through the window. There was testimony that the deceased 
and others had remarked on the ill nature of Mrs. Yartin. 

The evidence indicated that Mrs. Partin took the deceased to 
the law office of C. M. Kirk in June of 1961, that Mr. Kirk con- 
ferred with the deceased in the car, and that a paper writing was 
executed a t  that time. On 31 October 1961, the procedure was re- 
peated, the latter paper writing changing the former by adding a 
bequest of $10 to each child other than Mrs. Partin. The deceased 
indicated a t  that time that she fcared efforts to break the will. There 
was also testimony of a paper writing cxecuted in 1953 which made 
substantial provision for all the children. 

The propounder offered testimony tending to show that Mrs. 
Partin was not in the car a t  the time the will was executed and that 
no attempt had been made to influence the judgment of tlhe de- 
ceased. In addition, the propounder testified that the deceased pos- 
sessed the capacity to make a will well past the time the instrument 
in question was cxecuted. Mrs. Partin testified that she and her 
husband had operated the farm without substantial outside help, 
that the deceased had borne none of the expenses, and that the de- 
ceased had not received any of the profits other than the comforts 
of the home. Mrs. Partin testified that she had received no benefit 
from any income of the deceased. 

The court submitted issues of due execution, mcntal capacity, 
and undue influcnce to the jury. The jury found that the will was 
in all respects the Last Will and Testament of the deceased. From 
judgment on this verdict, thc caveators appealed. 

Yarborough, Elanchard, Tucker & Yarborough by Irvin B. Tucker, 
Jr., for cavcator appellants. 

Douglass & Bouglass by Clyde A.  Douglass, 11, for propounder 
appellee. 

BRITT, J. 
[I] The first question presented is whether the lower court erred 
in failing to charge the jury on the presumption of fraud arising 
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from dealings within a fiduciary relationship. The caveators con- 
tend that Mrs. Partin was the general agent of the decedent, that  
the decedent relied upon Mrs. Partin to handle all her business af- 
fairs, and that, therefore, the burden was upon the propounder to 
show that  the transaction was open, fair and honest. 

[I,  21 On this point, caveators rely principally on the case of 
McNeill v .  MciVeill, 223 N.C. 178, 25 S.E. 2d 615. It is clear that no 
presumption of fraud arises out of the parent-child relationship 
standing alone. Walters v .  Bridgers, 251 N.C. 289, 111 S.E. 2d 176; 
Gerringer v .  Gerringer, 223 N.C. 818, 28 S.E. 2d 501. As was stated 
in Davis v. Davis, 236 N.C. 208, 72 S.E. 2d 414, we have here "a 
family relationship, not a fiduciary one." In the hfcNeill case, the 
beneficiary was not the child of the testatrix but was a cousin. More- 
over, the testatrix had executed a written power of attorney to said 
cousin, Johnnie L. McNeill, and had also deeded large blocks of her 
property to him for little or no consideration. Also, there was clear 
evidence that Johnnie L. McNeill had acted as agent for and in be- 
half of the testatrix in the operation of her farm. In the case a t  hand, 
the evidence was that  the beneficiary had moved to the deceased's 
home under an agreement with the other children that  she have the 
income from the homeplace farm in return for staying with and look- 
ing after her mother. The evidence was that  the beneficiary paid all 
expenses of said farm and kept the income, without recourse or ex- 
planation to the deceased. There was no evidence of procurement 
of the will by the beneficiary but only of the service and care which 
a parent might, in the main, expect and desire from her child. 

We hold that  the evidence of a fiduciary relationship was insuffi- 
cient to require a charge on the presumption of fraud arising from 
such a relationship. 

[3] Caveators contend next that the trial court erred in its charge 
to the jury in defining and explaining undue influence. I n  their brief, 
they cite and quote from I n  re Will of Thompson, 248 N.C. 588, 104 
S.E. 2d 280. In this opinion by Parker, J .  (now C.J.), we find the 
following: 

"The undue influence which renders a will invalid must be of a 
kind which operates on the mind of the testator a t  the very 
time the will is made, and causes it's execution. Page on Wills, 
Lifetime Ed., Vol. 1, sec. 191, where many cases are cited; 94 
C.J.S., Wills, pp. 1071-1073. 'It is not material when the undue 
influence was exercised, if i t  was present and operating on the 
mind of the testator a t  the time the will was executed.' 57 Am. 
Jur., Wills, sec. 353. 
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Undue influence is frequently employed surreptitiously, and is 
chiefly shown by its results. When the issue of undue influence 
is raised, the question presented is usually one of the effect of a 
long course of conduct upon the mind of the testator a t  the time 
thc will is made, and the evidcnce by which i t  is established is 
usually circumstantial. I n  re Will of Lomax, 226 N.C. 498, 39 
S.E. 2d 388; I n  re Stephens' Will, 189 N.C. 267, 126 S.E. 738; 
I n  re Will of Evereft, 153 N.C. 83, 68 S.E. 924." 

Although the trial court in the instant case did not charge the 
exact words quoted from the Thompson opinion, we hold that  the 
charge was in substantial compliance and was not prejudicial to the 
caveators. 

[4] Finally, the caveators contend that the charge was not in com- 
pliance with G.S. 1-180 because of the failure to relate the law of 
undue influence to the facts of the case. The record reveals that  after 
defining unduc influence, the court cnumeratcd some of the factors 
which might be considered by the jury in determining whether un- 
due influence was excrcised upon the deceased. I n  so doing, the court 
set out the factors in terms matching expressly the facts as the jury 
might have found them. We hold that  the charge, considered con- 
textually, was in substantial compliance with the statute. 

We conclude that  the caveators had a fair trial, free from prej- 
udicial error. 

No error. 

MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA v. JAMES CHARLES SMITH 

No. 6910SCI86 

(Filed 2 April 1 W )  

1. Burglary and Unlawful Breakings § 5 ;  Indictment aad Warrant 9 11 
- variance - occupant of building broken and entered - owner of 
business conducted therein 

In this prosecution for breaking and entering, there is no fatal variance 
where the indictment alleges the building broken and entered was oceu- 
pied by a named person and the evidence shows that the service statim 
business conducted in the building was managed by another but was owned 
by the person named in the indictment. 
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2. Larceny # 7; Indictment and Warrant # 11- variance-owner- 
slup of stolen property - owner of building 

In  this prosecution for larceny of a radio and gloves from a service 
station, there is no fatal variance where the indictment places ownership 
of the property in the owner of the service station and his brother who 
managed the station, and the evidence shows the radio and gloves were 
the sole property of the brother, since the service station owner had such 
a special property in the radio and gloves as  would sustain the indictment. 

3. Burglary and Unlawful Breakings 5 5; Larceny 5 7- recent pos- 
session of property stolen by breaking and entering -presumptions 

When it is established that a store has been brolrcn and entered 
and that merchandise has been stolen therefrom, the recent possession of 
such stolen merchandise raises presumptions of fact that the possessor is  
guilty of the larceny and of the breaking and entering. 

4. Burglary and Unlawful B r d n g s  5 5; Larceny # 7- sufficiency 
of evidence 

In this prosecution for breaking and entering and larceny, defendant's 
motions for nonsuit are properly denied where the evidence tends to 
show that a service station was broken and entered a t  nighttime and 
property stolen therefrom, and that defendant was apprehended shortly 
thereafter near the crime scene with the stolen property in his possession. 

5. Oriminal Law 55 102, 16& argpment of solicitor and counsel 
Control of the argument of the solicitor and counsel rests largely in 

the trial court's discretion, and only in extreme cases of abuse where 
the court fails to intervene or correct an impropriety will a new trial be 
awarded on appeal. 

APPEAL by defendant from Rickett, J., a t  the September 1968 
Regular Criminal Session of WAKE Superior Court. 

The indictment, proper in form, charged that on 28 June 1968 
defendant did: (summarized) (1) break and enter a certain store- 
house and building, etc., "occupied by one Bobby L. Murray t/d/a 
Murray's Gulf Service, located a t  501 Fayetteville St., Raleigh," 
wherein merchandise and other personal property were being kept, 
etc.; (2) after having broken into said building occupied by Bobby 
L. Murray t/d/a Murray's Gulf Service, located a t  501 Fayette- 
ville St., Raleigh, steal, take and carry away one G.E. 10 transistor 
radio and one pair men's gloves of the value of $53.50, the property 
of the said Bobby L. Murray t/d/a Murray's Gulf Service and 
Jimmy Murray, etc.; and (3) received said personal property know- 
ing the same to have been feloniously stolen, etc. 

Defendant was represented a t  trial by the same court-appointed 
attorney who represents him on this appeal. At the conclusion of 
the State's evidence, defendant's motion for nonsuit as to the re- 



N.C.App.1 SPRING SESSION 1969 263 

ceiving count was allowed, but the motion as to the other two counts 
was overruled. The jury found the defendant guilty of the charges 
of breaking and entering and larceny, and from active prison sen- 
tences imposed, defendant appealed. 

Attorney General Robert Morgan, Deputy  Attorney General Har- 
rison Lewis and Trial Attorney Robert G. W e b b  for the State. 

R .  P. Upchurch for defendant appellant. 

Defendant first assigns as error the refusal of the trial court to 
grant his motions for judgment of nonsuit as to the breaking and 
entering and larceny charges. 

[I] On this assignmcnt of error, defendant contends that there 
was a fatal variance between the allegations in the bill of indictment 
and the evidence on both the breaking and entering and the larceny 
charges. Bobby L. Murray, named in the bill of indictment, was not 
called as a witness for the State. His brother Jimmy Murray testi- 
fied that he was manager of the Murray Gulf Service located at  501 
Fayetteville Street, in the city of Raleigh; that he had been such 
manager for four years; that the station was owned by his brother 
Bobby L. Murray and that he did business as Murray's Gulf Ser- 
vice. We think that the evidence, including the testimony of Jimmy 
Murray, was not a t  variance with the bill of indictment and was 
sufficient to show that Bobby 1,. Murray was the owner of the ser- 
vice station business and as such was the occupant of the building 
alleged to have been broken into and entered. 

[4] The evidence for the State tended to show the following: Jimmy 
Murray closed Murray's Gulf Service a t  approximately 8:00 p.m. 
on 28 June 1968 and locked all doors; pursuant to a call from the 
police department, he returned to the station around midnight and 
found the glass in the washpit door had been broken out, the glass 
in the door separating the lubrication room from the sales office had 
been broken, and a transistor radio and a pair of gloves had been 
taken from the service station. Jimmy Murray testified that the 
radio was his property and was on a desk in the service station when 
he locked and left the station around 8:W p.m.; that the gloves were 
his and he used them regularly to pull down the heavy doors of the 
station, leaving them in the station on the night in question. J. M. 
Edwards of the Raleigh Police Department testified that a t  about 
11:25 p.m. on 28 June 1968 he received a call to go to the area of 
Barnett's Esso Service Station which is located in the northwest inter- 
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section of Fayetteville Street and Cabarrus Street, diagonally across 
Fayetteville Street from Murray's Gulf Service. As he approached the 
Barnett Station, he saw the defendant, almost running, coming across 
a parking lot adjacent to the station, and as defendant went past the 
police car headlights he threw some gloves and a screwdriver on the 
ground. Mr. Edwards apprehended the defendant near the Barnett 
Station, and the defendant had a transistor radio in his hand. Jimmy 
Murray identified the radio and gloves as his property and as the 
same radio and gloves which he had left in the Murray Gulf Service 
Station a t  approximately 8:00 p.m. that  night. 

[2] Defendant insists that  there was fatal variance between the 
allegation of ownership in the larceny count and the evidence; that  
the indictment alleges that  the transistor radio and the glovcs be- 
longed to Bobby L. Murray and Jimmy Murray but that  the evi- 
dence disclosed that  the radio and gloves were the sole property of 
Jimmy Murray. We hold that  Bobby L. Murray had such a special 
property in the radio and the gloves as would sustain the indictment. 
Our holding is supported by State v. Allen, 103 N.C. 433, 9 S.E. 626, 
in which case the defendant was charged with larceny of some pork, 
the property of James I. Deloatch; the evidence disclosed that  al- 
though the pork was in Dcloatch's smokehouse, i t  belonged to his 
sister and he was keeping the meat for her. The Supreme Court held 
that  Deloatch had such a special property in the meat as would sus- 
tain the indictment. See also State v. Law, 228 N.C. 443, 45 S.E. 2d 
374, in which State v. Allen, supra, is cited. The case a t  bar is made 
stronger by the fact that  the gloves were used in connection with the 
operation of Bobby L. Murray's business. 

131 We think the principle of law restated by our Supreme Court 
in State v. Allison, 265 N.C. 512, 144 S.E. 2d 578, is applicable to 
the case a t  bar. The following is quoted from the opinion: 

t i *  X * These facts are sufficient to invoke the following well- 
established legal principle: If and when i t  is established that  a 
store has been broken into and entered and that  merchandise 
has been stolen therefrom, the recent possession of such stolen 
merchandise raises presumptions of fact that  the possessor is 
guilty of the larceny and of the breaking and entering. S. v. 
Hullen, 133 N.C. 656, 45 S.E. 513; S. v. White, 196 N.C. 1, 144 
S.E. 299; S. v. Lambert, 196 N.C. 524, 146 S.E. 139; S. v. Neill, 
244 N.C. 252, 93 S.E. 2d 155." 

[4] We hold that  the evidence was sufficient to overcome the mo- 
tions for nonsuit, and the assignment of error relating thereto is 
overruled. 
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[5] Defendant also assigns as prejudicial error certain portions of 
the solicitor's argument to the jury. I n  State v. Burgess, 1 N.C. App. 
104, 160 S.E. 2d 110, this court said: 

"The control of the argument of the solicitor and counsel must 
be left largely to the discretion of the trial court, and i t  is only 
in extreme cases of abuse and when the trial court does not in- 
tervene or correct an impropriety that a new trial may be al- 
lowed on appeal. State v. Barefoot, 241 N.C. 650, 657, 86 S.E. 
2d 424; State v. Bowen, 230 N.C. 710, 711, 55 S.E. 2d 466; State 
v. Horner, 139 N.C. 603, 52 S.E. 136." 

We hold that  there was no prejudicia1 error in the solicitor's 
argument and the assignment of error relating thereto is overruled. 

Defendant also assigns as error certain portions of the trial 
court's charge to  the jury. We have carefully reviewed the charge 
and, considering it  contextually, we find that  i t  was free from 
prejudicial error, and the assignments of error relating thereto are 
overruled. 

We have considered the other assignments of error brought for- 
ward and argued in defendant's brief, but finding them without 
merit, they are overruled. 

No error. 

MALLARD, C.J., and PARKER, J., concur 

STATE O F  NORTH CAROLINA V. JAMES PHILT,IP McCLAIN 
No. 6910SC169 

(Filed 2 April 1969) 

I. C7iminal Law 8 66-- identity of defendant - sufficiency of evi- 
dence 

Where there is a reasonable possibility of observation sufficient to permit 
subsequent identification, the credibility of the witness' identification of 
the defendant is for the jury, and the court's doubt upon the matter will 
not justify granting a motion for jud,ment of nonsuit. 

2. Criminal Law § 66- identity of defendant - sufficiency of evi- 
dence 

Evidence of defendant's identity as the perpetrator of the offense 
charged is properly submitted to the jury, where the State's witness tes- 
tified (1) that he had seen defendant approximately 200 times in his life- 
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time and was familiar with his face and ( 2 )  that when he turned on his 
automobile headlights near the scene of the crime, and first saw defend- 
ant, the defendant was approximately 75 to 100 feet away. 

3. Criminal Law 5 60- fingerprint evidence - testimony of nonexpert 
- admissibility 

Defendant was not prejudiced by testimony of police officer, who had 
not been qualified as  a fingerprint expert, that in his opinion latent finger- 
prints could not have been lifted from a roof because of dew and dust, 
since (1) similar testimony was elicited by the State in regard to foot- 
prints without objection by defendant and ( 2 )  the officer, prior to the 
questioning, had described the roof as being constructed of tar paper and 
wet with dew. 

4. Criminal Law 5 16- harmless error in admission of evdience 
The admission of evidence which is not prejudicial to a defendant does 

not entitle him to a new trial. 

5. Criminal Law 5 160- admission of technically incompetent evi- 
dence - absence of prejudice 

Where there is abundant evidence to support the main contentions of 
the State, the admission of evidence, even though technically incompetent, 
will not be held prejudicial when defendant does not affirmatively make 
i t  appear that he was prejudiced thereby or that the admission of the 
evidence could have affected the result. 

6. Criminal Law 5 16% waiver of objection 
An objection to testimony not taken in apt time is  waived. 

7. Criminal Law 5 15+ time of docketing - dismissal of appeal 
Where appeal was docketed in the Court of Appeals considerably be- 

yond the 90-day period provided by the rules, and no extension of time 
was requested, the appeal will be dismissed. Rule of Practice in  the 
Court of Appeals No. 6. 

APPEAL by defendant from Rickett, J., 18 September 1968 Crim- 
inal Session, Superior Court of WAKE. 

Defendant was charged in the bill of indictment with breaking 
and entering, larceny, and receiving stolen goods knowing them to 
have been stolen. At the trial the defendant entered a plea of not 
guilty. 

The evidence tends to show that on 7 July 1968 a t  approximately 
12:55 a.m., Jessie Barbour, employed by the Capital City Guard 
and Patrol, pulled into the Harmon-Rowland used car lot in order 
to check the same. When he turned into the lot his headlights were 
turned off. When he turned them on, he spotted the defendant climb- 
ing over a fence with two small portable televisions swung over his 
shoulder. The televisions were held together by a piece of electrical 
wire. When the defendant was first seen by Barbour, he appeared to 
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be startled. He  remained on the fencc with the lights of Barbour's 
car shining on him for approximately three or four seconds. He then 
retreatcd, set the televisions down, turned, and ran. Barbour shouted 
to the defendant to halt and shot his pistol into the air, but the de- 
fendant continued to run. Barbour then ran to the corner of thc 
building and saw the defendant coming up Blount Street. Barbour 
then waitcd a t  the corner of the building, with the defendant run- 
ning toward him, until the dcfendant was nearby, and jumped out 
with his pistol and apprehended thc defendant,. Approximately five 
to  seven minutes later the Raleigh Police Department arrived and 
took control of the defcndant. The two televisions which the defend- 
an t  was carrying were recovercd. Two more were rccovered in a 
parking lot near the point whcrc Barbour first saw the defendant. 
Barbour testified that  he had sccn the dcfendant approximately 200 
times in his lifetime and that hc was familiar with his face but did 
not know his name. 

After the defendant was takcn into custody, i t  was discovered 
tha t  a skylight on thc H & H Tire Company had been opened. At 
approximately 8:00 a.m. on 7 July 1968, E d  Meadows, the owner of 
H & H Tire Company, was called by the police and requested to go 
to  the Tire Company and see if anything was missing. Upon arriv- 
ing a t  these premises, Mcadows discovered that  four small black and 
white television sets wcre missing. Meadows identified the televisions 
which the defendant was seen carrying, along with the other two, as 
being the samc as those that were taken from his place of business. 
Also, the serial numbers on thc tclevlsions matched the serial num- 
bers that  were on invoices in Meadows' file. The defendant was ap- 
proximately 300 feet from H & H Tire Company when he was first 
seen by Jessie Barbour. 

The defendant offered no evidcnce. At the closc of the State's 
evidencc, thc trial court allowcd a judgment as of nonsuit as to the 
charge of receiving stolcn goods. The charges of breaking and enter- 
ing and larceny were submitted to the jury and the dcfendant was 
found guilty on both counts. From judgment of imprisonment the 
defendant appealed. 

Attorney General Robert Morgan b y  Assistant Attorney General 
Wi l l iam W.  Melv in  and S tag  Attorney T .  Buie Costen for the State. 

Howard F. Twiggs for defendant appellant. 

MORRIS, J. 
The defendant prcsents two qucstions to this Court. His first 

contention is that  the evidence of identity was not sufficient ta sur- 



268 IN T H E  COURT O F  APPEALS 

vive the motion for judgment as of nonsuit. I n  this regard the de- 
fendant cites State v. Miller, 270 N.C. 726, 154 S.E. 2d 902. I n  
Miller, the witness testified that he was never closcr than 286 feet 
from the suspect. The witness had never seen this man before, and 
that he only observed the 3uspect run along the side of the build- 
ing in each dircction, stop a t  the front and "peep" a t  the witness. 
The witness described the man lie saw to the police as  being 6 feet 
3 inches tall. The person whom the witness later identified, the de- 
fendant, was actually 5 feet 11 inchcs tall. Our Supreme Court held 
that  under these facts i t  was not possible ". . . for an obscrver to 
note and store in memory features which would enable h i~n ,  six hours 
later, to identify a complete stranger with the degree of certainty 
which would justify the submission of guilt of such person to the 
jury." 

[I, 21 The general rule is, as stated in State u. &filler, supra, 
"Where there is a reasonable possibility of observation sufficicnt to  
permit subsequent identification, the credibility of the witness7 iden- 
tification of the defendant is for the jury, and the court's doubt upon 
the matter will not justify granting a motion for judgment of non- 
suit . . ." The facts here show that  thc witness Barbour had scen 
the defendant many times before this particular incident occurred. 
Barbour was approximately 75 to 100 feet from the defendant when 
he first saw him. Upon these facts, wc hold that the prcsent case is 
distinguishable from State v. Miller, supra, and that  the evidence 
of identity was not "inherently incredible because of undisputed 
facts, clearly established by the State's evidence, as to the physical 
conditions under which the alleged observation occurred." State v. 
Miller, supra. The Court properly left i t  to the jury to determine 
the weight to  be given to the testimony of Rarbour. 

[3] The second question raised by the defendant is in regard to  
testimony by Officer M. L. Stephenson. He was asked thc following 
on direct examination: 

"Q. Do you have an opinion satisfactory to yourself as to 
whether or not latent prints could have been lifted from this 
roof? 

MR. TWIGCS (defendant) : Objection. 

COURT: Overruled. 
A. Yes, sir. 

Q. What is that  opinion? 
A. That they could not have been lifted. 
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Q. Why? 
A. The dew and the dust ma,de i t  impossible to lift a lat,ent 
print. 

MR. TWIGGS: Objection and motion to strike. 

COURT: Motion overruled, exception." 

The same series of questions were asked by the State in regard 
to footprints without objection by the defense. Officer Stephenson 
had not been qualified as a fingerprint expert when these questions 
were asked, although i t  was brought out that he had been a detec- 
tive with the Raleigh Police Department for ten years. 

14, 51 Conceding, nrguendo, that  this testimony from a non-expert 
was improper, we do not think that  i t  was prejudicial to the defend- 
ant. The defendant brought out evidence on cross-examination which 
showed that  the State did not take fingerprints from the televisions, 
nor from the skylight. The above testimony referred only to the 
roof. Prior to the above series of questions Officer Stephenson had 
described the roof of the H & H Tire Company as being constructed 
of tar  paper; and restated that  on the morning in question it  was 
wet with dew. Under these conditions, we do not think it  was prej- 
udicial to allow the non-expert to testify that prints could not be re- 
moved from the roof. 

"It is thoroughly established in our decisions that the admission 
of evidence which is not prejudicial to  a defendant does not 
entitle him to a new trial. To warrant a new trial i t  should be 
made to appear by defendant that the admission of the evidence 
complained of was material and prejudicial to defendant's rights 
and that  a different result would have likely ensued if the evi- 
dence had been excluded." State v. Temple, 269 K.C. 57, 152 
S.E. 2d 206. 
"Where there is abundant evidence to support the main conten- 
tions of the state, the admission of evidence, even though tech- 
nically incompetent, will not be held prejudicial when defendant 
does not affirmatively make i t  appear that he was prejudiced 
thereby or that  the admission of the evidence could have af- 
fected the result." 3 Strong, N. C. Index 2d, Criminal Law, 5 
169. 

[6] Aside from the fact that  we do not believe the defendant was 
prejudiced by the admission of this evidence, we note that  an ob- 
jection was entered to the introductory question only. The defense 
did not object to the substantive question. 

"An objection to testimony not taken in apt time is waived. S. 
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v. Merrick, 172 N.C. 870, 90 S.E., 257. Afterward, a motion to 
strike out the testimony, to which no objection was aptly made, 
is addressed to the discretion of the trial judge, and his ruling 
in the exercise of such discretion, unless abuse of that discre- 
tion appears, is not subject to review on appeal. S. v. Merrick, 
supra; S .  v. Pitts, 177 N.C., 543, 98 S.E., 767." State v. Hunt, 
223 N.C. 173, 25 S.E. 2d 598. 

[7] Even though we have carefully examined the record and find 
no prejudicial error, the appeal must be dismissed for failure of de- 
fendant to docket the record on appeal within the time provided by 
our rules. Rule 5, Rules of Practice in the Court of Appeals of 
North Carolina. We note that judgment was entered on 18 Septem- 
ber 1968. The appeal was not docketed in this Court until 4 Febru- 
ary 1969, considerably beyond the 90-day period, and no extension 
of time was requested. 

Appeal dismissed. 

MALLARD, C.J., and CAMPBELL, J., concur. 

JULIUS ROSS v. FLOSSIE SAMPSON 

No. 6914SClll 

(Filed 2 April 196!3) 

1. Appeal and Error S 39- time for docketing appeal - dismissal of 
appeal 

Where record on appeal was not docketed in the Court of Appeals within 
ninety days from date of signing of the judgment, and appellant did not 
procure a n  extension of time in which to docket the appeal, the appeal is 
subject to dismissal. Rules of Practice in the Court of -4ppeals Nos. 5 
and 48. 

2. Appeal and Error 39- time for docketing appeal -extension of 
time 

Authority of trial court to extend, for good cause, the time for docket- 
ing the record on appeal in the Court of Appeals cannot be accomplished 
by an order allowing appellant additional time to serve his case on appeal 
upon the appellee. 

3. Appeal and Error 39- time for docketing appeal - rule relating 
to call of the district 

Provision of Court of Appeals Rule No. 5 requiring that record on a p  
peal must be docketed at  least twenty-eight days before the call of the 
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district to which the case belongs in order to be heard a t  the next ensuing 
call of the district does not abrogate requirement that record on appeal 
be docketed within ninety days of signing of judgment. 

4. Trusts § 19- action to establish constructive trust - sufficiency of 
evidence 

In  a n  action to establish a constructive trust, plaintiff's case is properly 
submitted to the jury where there is evidence that (1) plaintiff and 
femme defendant lived together without benefit of clergy for eighteen 
years, (2) plaintiff gave all of his earnings to defendant who in turn 
purchased rental properties with the earnings, (3) there was a n  agree- 
ment between them that the jxoperties thus acquired would be owned 
one-half by each, and (4) plaimtifr', who was unable to read, and after 
being forced to leave home by dcfendant, learned for the first time that 
the properties were in the name of defendant alone. 

APPEAL by defendant from Clark, J., 9 September 1968, Civil 
Session, DURHAM County Superior Court. 

Julius Ross (plaintiff) comnienccd this civil action on 8 January 
1968 against Flossie Sampson (defendant) for thc purpose of im- 
posing a trust on several parcels of real estate situated in Durham 
County, North Carolina. The plaintiff alleged in his complaint that 
he and the defcndant lived together without benefit of clergy for a 
period of some eighteen years; during this period of time he con- 
tributed all of his earnings to the dcfendant; the dcfendant purchased 
the properties in question with these earnings and with the rentals 
from houses located thereon; there was an understanding and agree- 
ment between thcm that the properties thus acquired would be owned 
one-half by each; he could ncither read nor writc; during 1963 the 
defendant grew tired of the plaintiff and forced him to leave home; 
and he thcreafter learned for the first time that tlic properties were 
in the name of the defendant alone and not in their joint names. 

The jury answered the issues submitted to i t  as follows: 
"I. I s  the plaintiff the owner under a trust in his favor held by 
the defendant of a one-half (lh) undivided intcrcst in the lands 
described in the Complaint, as follows: 
A. The Park Lane property (described in the Complaint in 
paragraph 7 (a)  ) ? 
ANSWER: Yes. 
B. The Jackson Street property (described in the Complaint 
in paragraphs 7(b) and (d) ) ? 
ANSWER: Yes. 
C. The McLaurin Avenue property (described in the Complaint 
in paragraph 7(c) ) ? 
ANSWER: Yes." 
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Upon this verdict and a stipulation of the parties as to the 
amount of certain indebtedness on the properties, the trial court 
entered a judgment under date of 19 September 1968. It was ad- 
judged that  the plaintiff was the owncr of a one-half undivided in- 
terest in specifically described properties, which the defendant, as 
trustee, held in trust for thc benefit of thc plaintiff, and that  the 
plaintiff and defendant were tenants in common of these properties, 
each owning a one-half undivided interest therein. The defendant 
objected and excepted to this judgment and appealed to this Court. 

Brooks & Brooks b y  Eugene C. Brooks, I I I ,  for plaintif appellee. 

Pearson, Malone, Johnson & DeJarmon, by W. G. Pearson, I I ,  
for defendant appellant. 

[I] The judgment appealed from was signed by Judge Clark 
and filed on 19 September 1968. The record on appeal was docketed 
by the defendant in this Court on 2 January 1969. Ninety days from 
the datc of this judgment expired on 18 December 1968. The defend- 
ant did not procure an extension of time in which to  docket the record 
on appeal. Therefore, this appeal may be dismissed under Rule 48 of 
thc Rules of Practice in the Court of Appeals for failure to comply 
with Rule 5. 

[2] On 23 December 1968 the plaintiff duly filed a motion in ac- 
cordance with Rule 17 to docket and dismiss the appeal for failure 
to comply with Rule 5. The defendant filed an answer to this mo- 
tion. I n  support of the contention that  the motion should be denied, 
counsel for the defendant relies upon an order procured from Judge 
Clark which extended the time for serving the case on appeal upon 
the plaintiff. However, counsel for the defendant has confused the 
time allowed for serving a case on appcal with the time allowed for 
docketing a record on appeal in this Court. As pointed out by the 
following language of Brock, J., in Smith v. Starnes, 1 N.C. App. 
192, 160 S.E. 2d 547, the two time periods are entirely different. 

"The time for docketing the record on appeal in the Court of 
Appeals is determined by Rule 5, supra, and should not be con- 
fused with the time allowed for serving case on appeal and the 
time allowed for serving countercase or exceptions. The case on 
appeal, and the countercase or cxccptions, and the settlement 
of case on appeal by the trial tribunal must all be accomplished 
within a time which will allow docketing of the record on ap- 
peal within the time allowed under Rule 5. The trial tribunal, 
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upon motion by appellant, and upon a finding of good cause 
therefor, may enter an order extending the time for docketing 
the record on  appeal in the Court of Appeals not exceeding a 
period of 60 days beyond the 90 days provided by Rule 5 .  
However, this cannot be accomplished by an order allowing ad- 
ditional timc to serve case on appeal." 

131 Counsel for the defendant also relies upon the fact that  Rule 
5 provides: 

"In order for an appeal to stand for hearing a t  any call of any 
session of this Court, the record on appeal must be docketed a t  
least twenty-eight days before the call of the district to which 
the case belongs, and if so docketed, shall be heard a t  the next 
ensuing call of the district, unless for cause i t  is continued." 

However, this twenty-eight day rule is a separate and distinct rule, 
which does not abrogate the ninety day requirement. It applies only 
after the ninety day requirement. has been complied with. There- 
fore, if a record on appeal is properly dockcted under this ninety 
day requirement and if i t  is "dockcted a t  least twenty-eight days 
before the call of thc district to which the case belongs", i t  will be 
heard in this Court a t  the next ensuing call of that  district. If a 
record on appeal is properly docketcd, but i t  is docketcd within 
twenty-eight days of "the call of the district to which the case be- 
Iongs", i t  will be heard in this Court a t  the second call of that dis- 
trict after the date of docketing. 

[4] Despite the failure of the defendant to comply with the Rulcs 
of Yract.ice and the motion filed by the plaintiff, we have neverthe- 
less considered the errors assigned by the defendant. First, we hold 
that  upon the evidence presented by the plaintiff, he was entitled to 
have the case submitted to  the jury. 

"It is well established in this jurisdiction that upon motion to 
nonsuit, the plaintiff's evidence is taken as true and considered 
in the light most favorable to him, giving him the bencfit of 
every fact and inference of fact pertaining to the issues which 
may be reasonably deduced from thc evidence, and defendant's 
evidence which tends to impcach or contradict plaintiff's evi- 
dence is not considered. I t  is elementary that discrepancies and 
contradictions evcn in plaintiff's evidence are matters for the 
jury and not the judge." Williams v. Hall, 1 N.C. App. 508, 162 
S.E. 2d 84. 

Second, we hold that, in the absence of any objection or tender of 
othcr issues by the defendant, the issues submitted to the jury were 
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sufficient to enable the jury to make a factual determination. Third, 
we hold that  the charge of the trial court, when considered in it.s en- 
tirety, did not contain any error prejudicial to the defcndant. 

Affirmed. 

BRITT and MORRIS, JJ., concur. 

EDWIN BROWIN GLYMPH v. CATHERINE DECENZO GLYMPH 

No. 6914DC165 

(Filed 2 April 1969) 

1. Evidence 2%- evidence at former t r ia l  
In  a n  action for absolute divorce on the ground of separation for more 

than one year, the trial court properly refused to permit defendant to in- 
troduce the transcript of testimony in a divorce action instituted by 
plaintiff against defendant in another state where defendant failed to 
show that the witnesses who provided the testimony are not present in 
this State and are  unavailable to testify in this action, and the only ex- 
planation of defendant's absence from the present trial is an unverified 
motion for continuance made by her attorney stating that she is under- 
going medical treatment. 

2. Divorce a n d  Alimony § 13- separation for  s ta tutory period - suffi- 
ciency of evidence 

The evidence i s  held sufficient to be submitLed to the jury in this ac- 
tion for absolute divorce on the ground of separation for more than one 
year. 

APPEAL by defendant from Lee, J., a t  the October 1968 Civil 
Session of DURHAM District Court. 

This is an action for absolute divorce on ground of separation 
for more than one year. In his complaint, filed 21 June 1967, plain- 
tiff alleged his residency in Durham County, North Carolina, for 
more than six months next preceding the commencerncnt of the ac- 
tion, marriage of the parties in California on 29 December 1962, 
separation of the parties on 15 April 1964 with intent to live per- 
manently separate and apart, and the fact no children were born to 
the marriage. 

Defendant was personally served with process and filed answer, 
further answer and cross-action in which she admitted the marriage 
but further alleged that the separation was brought about by ex- 
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treme cruelty on the part of plaintiff and that plaintiff willfully and 
without just cause abandoned the defendant on or about 14 De- 
cember 1964. Inasmuch as defendant submitted to judgment of vol- 
untary nonsuit of her cross-action, it is not necessary to state its 
allegations. 

When the case came on for trial, defendant's counsel made a mo- 
tion for continuance on the ground that  defendant was physically 
unable to attend the trial, but the trial judge overruled the motion. 
The usual issues of marriage, residence, and separation were submit- 
ted to the jury and answered in favor of plaintiff. From judgment 
on the verdict granting plaintiff an absolute divorce, defendant ap- 
pealed. 

N o r m a n  E .  W i l l i a m s  for plaintiff  appellee. 

J o h n  C. Randal l  f o r  de fendant  appellant.  

[I] Defendant's first assignment of error relates to the refusal of 
the trial court to permit defendant to introduce in evidence the 
transcript of testimony in an action for divorce instituted by plain- 
tiff against defendant in the Superior Court of Tulare County, Cali- 
fornia, and heard in said court on 24 May 1965. 

Several reasons can be given as to why the transcript was inad- 
missible, but we will discuss only one. The record discloses that af- 
ter plaintiff rested his case and the court inquired if there was any 
evidence for the defendant, defendant's counsel stated that  he de- 
sired to introduce the authenticated judgment entered by the Cali- 
fornia court. The trial court admitted the judgment in evidence and 
allowed defendant's counsel to read the judgment to the jury. De- 
fendant's counsel then stated: "I would like to offer the Court 
transcript from the State of California." Plaintiff's counsel objected 
and the trial court sustained the objection. Defendant's counsel laid 
no foundation whatsoever for the introduction of the California 
transcript which included testimony of plaintiff, defendant and three 
witnesses, together with various exhibits. I n  his brief, defendant's 
counsel quotes from section 145 of Stansbury, N.C. Evidence 2d, 
which sets forth the requirements of admitting testimony given a t  a 
former trial. The section prescribes the conditions that  must exist 
for such testimony to be admissible, including the following: "If the 
witness has since died, or become incapacitated by insanity or ill- 
ness, or has removed from the jurisdiction or has otherwise become 
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unavailable to testify as a witness a.t the present trial. [References 
to footnotes and citations omitted.] " 

In Smith v. Moore, 149 N.C. 185, 62 S.E. 892, in addressing it- 
self to the question of a.dmitting a record of testimony given a t  a 
former trial, the court said: 

"The admissibility of such evidence constitutes an exception 
to the general rule of exclusion of hearsay evidence, and rests 
upon a kind of legal necessity springing from an apparent im- 
possibility or impracticability of procuring the testimony of 
the person from whom the information emanates. It is, there- 
fore, incumbent upon the party offering such testimony to show 
affirmatively the evidence of all facts necessary to the bring- 
ing of the secondary evidence clearly within the exception, and, 
unless this is done, the evidence should be excluded." 

Defendant's counsel failed to carry the burden of showing that 
the transcript of testimony from the California court was admissible. 
He attempted to introduce all of the testimony included in the 
transcript and, even though the court might speculate that the wit- 
nesses who provided the testimony were not present in this State, 
there was no showing by defendant that this was true. Defendant 
did not appear a t  the trial of the present action, and the only infor- 
mation in the record explaining her absence is the unverified motion 
for a continuance made by her attorney stating that "defendant is 
now undergoing a series of medical treatments that must be done in 
consecutive order, which treatments will be completed in approxi- 
mately six weeks." In Smith u. Moore, supra, it is said: "To say that 
a witness is 'sick' or 'unable to attend court' is indefinite, and by no 
means determinative of the admissibility of her former testimony as 
original substantive evidence." 

The assignment of error relating to the failure of the trial court 
to admit the California transcript is without merit and is overruled. 

[2] Defendant's second assignment of error relates to the refusal 
of the trial court to grant defendant's motions for judgment as of 
nonsuit. We have reviewed the evidence in its entirety and find 
that it was sufficient to survive the motions for nonsuit, and the 
assignment of error pertaining thereto is overruled. 

We have carefully considered the other assignments of error 
brought forward and argued in defendant's brief, but finding them 
without merit, they are overruled. 

No error. 

CAMPBELL and MORRIS, JJ., concur. 
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RICHARD CLARK, BY TIIS NEXT FRIEND, ROBERT CLARK V. DORSEY 
ARTHUR JACKSOR', JR. 

No. 6911SC82 

(Filed 2 April 1069) 

Automobiles 9 60- skidding on ice at intersection - negligence 
In an action for personal injuries sustained by plaintiff guest pas- 

senger when defendant's automobile skidded on ice through an intersec- 
tion and went down an embankment, evidence that there was some snow 
or sleet on shaded spots and shoulders of the highway, that immediately 
prior to the accident defendant was driving a t  a speed of 60 m. p. h. in 
a 55 m. p. h. zone, and that when defendant applied the brakes the auto- 
mobile hit a patch of ice and skidded through the intersection is held 
sufficient to be submitted to the jury on the issue of defendant's negligence 
in failing to exercise due care in view of prevailing road conditions and 
in driving a t  a speed that was excessive and which was greater than was 
reasonable and prudent under the conditions then prevailing. 

APPEAL by plaintiff from Canaday, J., a t  the 9 September 1968 
Civil Session of HARNETT Superior Court. 

Plaintiff filed his complaint 18 September 1962 alleging that  de- 
fendant was negligent in the operation of the automobile driven by 
him on 5 February 1961, and in which plaintiff was riding as a guest. 
passenger, in that  defendant failed to decrease speed when approach- 
ing an intersection, operated a t  an excessive speed, failed to keep a 
proper lookout and failed to keep the automobile under propcr con- 
trol. 

At the close of plaintiff's evidence, the court granted defendant's 
motion for judgment as of nonsuit. Plaintiff appeals from this ruling. 

Robert H. Jones by C. McFarland Hunter for plaintiff appellant. 

Teague, Johnson, Patterson, Dilthey & Clay by Bob W. Bowers 
for defendant appellee. 

The only question presented by this appeal is whether plaintiff 
offered sufficient evidence of defendant's negligence to require sub- 
mission of the case to the jury. We hold that  he did. 

Defendant relies heavily on Webb v. Clark, 264 N.C. 474, 141 
S.E. 2d 880. He contends that  plaintiff's own evidence discloses that 
the cause of the accident was not speed on the part of defendant but 
the fact that  defendant's vehicle suddenly and without notice came 
upon ice which made i t  impossible for defendant to stop. I n  his brief, 
defendant argues that  he had no notice of, or reason to suspect the 
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presence of, ice on the highway a t  the intersection and that the 
presence of such ice was an independent agency which solely and 
proximately produced the accident with resulting injury to plaintiff. 

Plaintiff's evidence, when considered in the light most favorable 
to  him, as we arc bound to do, tended to show: Plaintiff, defendant 
and three others, with defendant driving, embarked from plaintiff's 
home around 10:OO p.m. on a Sunday night to go to Angier. They 
traveled south on Rural Paved Road 1446 toward its intersection 
with Rural Paved Road 1441, a t  which point 1446 terminated in a 
"T" intersection rendering it necessary for travelers on 1446 to make 
a right-angle turn either to the right or left. As they proceeded, 
they went over a hill and then a downgrade toward the intersection 
which was 600 to 900 feet from the crest of the hill. There was a 
stop sign on R.P.R. 1446. It had snowed or sleeted during the week- 
end, and although most of the snow or slcet had melted, some re- 
mained on shaded spots of R.P.R. 1446 and also on its shoulders. 
As defendant crested the hill, he was driving approximately 60 mph 
and began applying his brakes. Plaintiff testified that  as defendant 
''topped over the hill he applied his brakes but i t  didn't do any good. 
He  just kept going " * "." Defendant's car hit a patch of ice and 
went into a skid, entering the left lane of travel as he approached 
the intersection. The car skidded through the intersection, down an 
embankment on the other sidc, and came to rest with the front end 
in a creek flowing under R.P.R. 1441 and the rear end resting on a 
culvert. Plaintiff sustained substantial injuries. 

It is true that  the Supreme Court held in Webb v. Clark, supra, 
that  the mere skidding of a motor vehicle is not evidence of, and 
does not imply, negligence; it, also held that  "[w]hen the condition 
of a road is such that skidding may be reasonably anticipated, the 
driver of a vehicle must exercise care commensurate with the danger, 
to keep the vehicle under control so as to avoid injury to occupants 
of the vehicle and others on or off the highway." In Webb, the de- 
fendant was traveling a t  a speed of not more than 35 mph and that  
fact alone is sufficient to distinguish the case from the case before 
us in which the evidence showed that defendant was driving 60 mph 
in a 55 mph maximum speed zone immediately prior to the accident. 

I n  Wise v. Lodge, 247 N.C. 250, 100 S.E. 2d 677, in an opinion by 
Parker, J .  (now C.J.), we find the following: 

"G.S. 20-141 establishes the maximum speed a t  which motor ve- 
hicles are permitted to travel lawfully on the highways of the 
State, in a business district, in a residential district, and in other 
places. Section (a) of this statute provides 'no person shall 
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drive a vehicle on a highway a t  a speed greater than is reason- 
able and prudent under the conditions then existing.' Section 
(c) of the same statute reads: 'The fact that  the speed of a 
vehicle is lower than the foregoing limits shall not relieve the 
driver from the duty to decrease speed . . . when special 
hazard exists with respect to pedestrians or other traffic or by 
reason of weather or highway conditions, and speed shall be de- 
creased as may be necessary to avoid colliding with any person, 
vehicle, or other conveyance on or entering the highway, and to 
avoid causing injury to any person or property either on or off 
the highway, in compliance with legal requirements and the 
duty of all persons to use due care.' 

* * it 

The skidding of an automobile is not in itself, and without more, 
evidence of negligence. Coach Co. v .  Burrell, 241 N.C. 432, 85 
S.E. 2d 688; Mitchell v. Melts, 220 N.C. 793, 18 S.E. 2d 406; 
Springs v. Doll, 197 N.C. 240, 148 S.E. 251. 

But the skidding of an automobile may be evidence of negli- 
gence, if i t  appears that i t  was caused by a failure to exercise 
reasonable precaution to avoid it, when the conditions a t  the 
time made such a result probable in the absence of such precau- 
tion. [Citing authorities.] " 

See also Saunders v. Warren, 264 N.C. 200, 141 S.E. 2d 308; Hardee 
v. York, 262 N.C. 237, 136 S.E. 2d 582; and Durham v. Trucking 
Co., 247 N.C. 204, 100 S.E. 2d 348. 

When considered in the light most favorable to him, plaintiff's 
evidence permits the legitimate inference that the skidding of de- 
fendant's automobile was caused by his failure to exercise due care 
in view of the prevailing conditions of the road and in driving a t  a 
speed that was excessive and which was greater than was reasonable 
and prudent under the conditions then existing. 

We hold that  the evidence presented a case for the jury and the 
judgment of nonsuit is 

Reversed. 

CAMPBELL and MORRIS, JJ., concur 
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STATE O F  NORTH CAROLIXA v. CLAUDE OVERBY 

No. 6910SC56 

(Filed 2 April 1969) 

1. Criminal Law 5 40- evidence of guilty plea in inferior court 
In a prosecution in the superior court for assault with a deadly weapon 

upon defendant's appeal from a conviction of that offense in city court, 
persistent efforts by the solicitor to have the jury consider whether de- 
fendant had pleaded guilty or not guilty to the offense in city court was 
improper and highly prejudicial to defendant, the question of what de- 
fendant's plea was in city court not being for determination by the jury. 

2. Criminal Law § 4 6  evidence of ,@My plea in inferior court 
Evidence as to a plea of guilty entered by a defendant in an inferior 

court is not competent against him in his trial d e  no50 upon appeal to 
the superior court, defendant's trial in superior court being "without prej- 
udice from the former proceedings of the court below, irrespective of the 
plea entered or the judgment pronounced thereon." G.S. 15-177.1. 

3. Criminal Law § 18- appeal to superior court from inferior court 
When a defendant in a criminal action appeals to the superior court 

from an inferior court, he is entitled to a trial anew and de n o w  by a 
jury from the beginning to the end in the superior court on both the 
law and the facts, without regard to the plea, trial, rerdict or judgment 
in the inferior court. 

4. Criminal Law § 40- evidence of guilty plea in inferior court 
In a prosecution in the superior court upon defendants' appeal from 

city court, testimony by a State's witness Chat defendant pled guilty in 
city court is particularly damaging to defendant where the record does 
not show that defendant pled guilty but shows that he was "adjudged" 
guilty in city court. 

APPEAL by defendant from Bickett, J., First September 1968 
Regular Criminal Session of Superior Court of WAKE County. 

Defendant was tried in the City Court of Raleigh on a warrant 
charging him with assault with a deadly weapon. The record re- 
veals that the verdict and judgment in the City Court of Raleigh 
were as follows: 

"After hearing the evidence in the above-entitled action, i t  is 
adjudged that the defendant . . .  .. . . . . . . . . . . .  . . . . .  guilty. 

It is further ordered and adjudged that  the defendant 12 months 
- K. C. State Department of Correction 

Sentence to begin a t  expiration of sentence now serving for 
assault with intent to commit rape, he having been convicted 
in Durham County Superior Court on 4/20/66, and escape, he 
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having been convicted in Person County Superior Court May 
18, 1967." 

The defendant appealed to the Superior Court from the judg- 
ment imposed in the City Court of Raleigh. 

Upon his plea of not guilty in the Superior Court, trial was by 
jury. From the imposition of a prison scntence upon the jury ver- 
dict of guilty of assault with a deadly weapon as charged in the 
warrant, the defendant appealed to the Court of Appeals. 

Attorney General Robert Morgan and Deputy Attorney General 
Harry W .  McGalliard for the State. 

Ralph McDonald for the defendant appellant. 

The evidence for the State tends to show the following facts: On 
7 June 1968 the defendant and Joseph James (Joseph) were both 
serving sentences in the State Prison a t  Raleigh. On this date dur- 
ing "feeding time" while the door of the cell occupied by Joseph 
was open, the defendant walked or ran into the cell and stabbed 
Joseph twice in the back with a weapon made out of a spoon that 
had been filed down. One end of the spoon was wrapped with ad- 
hesive tape. One of the prison guards who had seen the defendant 
go into the cell followed him and saw him make a striking motion 
twice on Joseph's back. It required eight stitches to close Joseph's 
wounds. The defendant advanced on the guard with the weapon a t  
which time the guard struck him with a blackjack and knocked the 
weapon from his hand. 

The defendant's evidence tends to show: On the night preceding 
7 June 1968 the defendant and Joeeph had had an argument; that 
Joseph had talked about the defendant's mother and had thrcatened 
to cut his throat. At  the time of the altercation there was only one 
blow struck; the defendant hit Joseph with his fist and when he 
started back to his cell, the guard struck him. Defendant testified 
he had never seen the weapon introduced in evidence until he saw 
i t  in "Recorder's Court." 

[I] Although the defendant was "adjudged" to be guilty in the 
City Court of Raleigh, the court permitted the assistant solicitor -to 
ask the State's witness Norwood what plea the defendant entered in 
the city court when the case was tried there. The witness replied 
guilty; however, the defendant's counsel did not object until after 
the witness had answered, and the court did not rule on the objec- 
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tion. The assistant solicitor persisted in his questioning by then ask- 
ing the witness the question, "Guilty as charged?" Defendant ob- 
jected and the court overruled the objection. When defendant's 
counsel was cross-examining this witness about what he had testified 
to with respect to the plea of the defendant in the city court, the 
court on its own motion stopped him and sustained an objection 
which was not made by the State "as to whether he entered a plea 
of guilty in city court to this charge," and then instructed the jury 
not to consider whether he had cntered a plea of guilty in the city 
court. After this occurred, the assistant solicitor again attempted to  
bring the matter of the plea in city court to the attention of the 
jury by asking the defendant how he had pleaded in the city court. 
Defendant's counsel objected, and the court did not rule on the ob- 
jection. The defendant answered that  he had pleaded not guilty. Af- 
ter defendant's counsel called the court's attention to the fact that  
the court had theretofore instructed the jury not to  consider the plea 
in the city court, the court instructed the jury as follows: 

"1,adies and gentlemen, anything asked by the solicitor in con- 
nection with any statement heretofore made is in corroboration 
of Mr. Norwood and for no other purpose. It is not substantive 
evidence. Substantive evidence being that  type of evidence that 
bears directly or circumstantially upon the issue involved. Cor- 
roborative evidence bearing merely upon the credibility of the 
witness. You understand that, don't you?" 

Although defendant's counsel did not object or take exception to  
the foregoing instructions of thc court, he did object to the assistant 
solicitor bringing up the question of what the plea was in the city 
court. 

After all the above had occurred, the assistant solicitor again 
asked the defendant what plea he had entered, and again the de- 
fendant answered not guilty before his counsel objected. Defendant's 
counsel a t  the trial in superior court was not his counsel on this ap- 
peal. 

[I] The assistant solicitor, notwithstanding the different rulings 
of the trial judge, persisted in his efforts to have the jury consider 
whether the defendant had pleaded guilty or not guilty in the city 
court. This persistence, under these circumstances, was improper 
and highly prejudicial to  t.he defendant. The question of what the 
plea of the defendant was in the city court was not for determina- 
tion by the jury. 

G.S. 15-177.1 reads as follows: 
"In all cases of appeal to the superior court in a criminal action 
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from a justice of the peace or other inferior court, the defendant 
shall be entitled to a trial anew and de novo by a jury, without 
prejudice from the former proceedings of the court below, ir- 
respective of the plea entered or the judgment pronounced 

'thereon." 

[2] The words "without prejudice from the former proceedings of 
the court below, irrespective of the plea entered or the judgment 
pronounced thereon" mean, among other things, that  evidence as t o  
a plea of guilty entered by a defendant in the inferior court is not 
competent against him on his trial de novo on his appeal in the su- 
perior court. To hold otherwise in a criminal case on appeal would, 
we think, render meaningless the words "without prejudice" and 
"irrespective of the plea entered." 

[3] When a defendant in a criminal action appeals to the superior 
court from an inferior court, he is entitled to a trial anew and de 
novo by a jury from the beginning to the end in the superior court 
on both the law and the facts, without regard to the plea, the trial, 
the verdict, or the judgment in the inferior court. State v. Meadows, 
234 AT.C. 657, 68 S.E. 2d 406. 

[4] In  this case the testimony as to a plea of guilty in the city 
court was particularly damaging to the defendant because the record 
does not reveal that  he pleaded guilty; the record reveals that  he 
was "adjudged" guilty. The word "adjudge" means "to decide or 
rule upon as a judge or with judicial or quasi-judicial powers." 
Webster's Third New International Dictionary (1968). 

It is not necessary to discuss the other questions argued by the 
defendant in his brief as they may not recur on a new trial. 

For the reasons above stated, the defendant is awarded a 

New trial. 

BRITT and PARKER, JJ., concur. 
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ANNA LEBN C. PORTER, T/A MOYOCK CAFE v. STATE BOARD OF 
ALCOHOLIC CONTROL 

No. 6910SCi0 

(Filed 2 April 1969) 

Administrative Law § 5; Intoxicating Liquor § % suspension of 
beer license - hearing before full ABC Board - review in superior 

" court - failure to exhaust administrative remedies 

The holder of a retail beer permit is entitled, after a hearing before 
an examiner for the State Board of Alcoholic Control as to whether his 
license should be revoked or suspended, to request a hearing before the 
full Board, and where he does not request such a hearing after notice 
of the date the Board would consider the matter, his application for 
judicial review under G.S. 143-307 must be dismissed for failure to ex- 
haust available administrative remedies. 

APPEAL by respondent from Bowman, S.J., a t  the 10 October 
1968 Session of WAKE Superior Court. 

Petitioner filed a petition in the Superior Court of Wake County 
asking the court to review and reverse an order entered by re- 
spondent on 6 May 1968 suspending petitioner's retail beer permit. 
Respondent duly answered the petition and in conformity with G.S. 
143-311 filed a certified copy of the record of the proceedings before 
the respondent Board. 

From the record, i t  appears that on 15 March 1968 petitioner 
was served with a notice from respondent, summarized as follows: 
Respondent had information indicating that  petitioner had violated 
the State ABC laws and/or regulations by selling and allowing the 
sale of beer during "illegal hours" and permitting the consumption 
of beer during "illegal hours" on her retail licensed premises on or 
about Sunday, 10 March 1968, a t  12:55 a.m., in violation of G.S. 
18-78.113) and G.S. 18-107; also failing to give her retail licensed 
premises proper supervision on said occasion. Petitioner was given 
notice to appear before respondent's hearing officer on 2 April 1968 
a t  1:30 p.m. a t  a designated place in Raleigh to show cause why her 
beer and/or wine permit should not be revoked or suspended. Pe- 
titioner was advised that she had the right to introduce evidence a t  
the hearing and to be represented by counsel if she so desired. 

The hearing was held on 2 April 1968 a t  which time petitioner, 
with her attorney, was present. Sworn testimony was given by ABC 
Officer Coates and he was cross-examined by petitioner's attorney. 
On 29 April 1968, the hearing officer advised petitioner by letter, 
with copy to petitioner's attorney in Raleigh, that the findings of 
fact and recommendation of the hearing officer regarding her hear- 
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ing of 2 April 1968 would bc presented to respondent Board for re- 
view a t  its rnceting in Raleigh on 6 May 1968 a t  10:00 a.m. and 
that  petitioner would be notified thereafter of the Board's decision 
in the matter. 

On 6 May 1968, respondent entercd an order that petitioner's re- 
tail beer permit be suspcndcd for a period of 60 days, effective 20 
May 1968; copies of the order were mailcd to petitioncr and her 
attorney. The record docs not indicate that  petitioner or her attorney 
appeared before respondcnt Board on 6 May 1968. 

The matter came on for hearing in the superior court and was 
heard on the "petition and answer filed and upon rcview of the 
record of the proceedings held and documents filed as a part of 
the rccord and consideration of affidavit and arguments of counsel." 

On 10 October 1968, judgment was entered setting forth certain 
findings of fact and conclusions of law, including a conclusion that  
respondent's order dated 6 May 1968 was entered without due 
process of law, and an adjudication that  thc order be reversed. 

Respondent excepted to the signing and entry of the judgment 
and to each finding of fact and conclusion of law contained therein 
and appealed to this court. 

Boyce, Lake & Burns for petitioner appellee. 

Attorney General Robert Morgan b y  S ta f f  Attorney Mrs. Chris- 
tine Y .  D e m o n  for respondent appellant. 

G.S. 143-307 provides: 

"§ 143-307. Right to judicial review. - Any person who is ag- 
grieved by a final administrative decision, and who has exhausted 
all administrative remedies made available to h im b y  statute 
or agency rule, is entitled to judicial review of such decision 
under this article, unless adequate procedure for judicial re- 
view is provided by some other statutc, in which case the re- 
view shall be under such other statute. Nothing in this chapter 
shall prevent any person from invoking any judicial remedy 
available to him under the law to test the validity of any ad- 
ministrative action not made reviewable under this articlc." 
(Emphasis added.) 

We are unable to distinguish the legal principles involved in 
Sinodis v. Board of Alcoholic Control, 258 N.C. 282, 128 S.E. 2d 587, 
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from those presented by this appeal. Although the facts in Sinodis 
differed somewhat from those in this case, the procedures before 
respondent Board in both cases were almost identical. I n  Sinodis, 
the Supreme Court held that inasmuch as petitioners did not request 
a hearing by the Board, their application for judicial review would 
be dismissed. We quote from the opinion by Rodman, J.: "* * * 
Only those who have exhausted their administrative remedies can 
seek the benefit of the statute. G.S. 143-307. [Numerous citations.]" 

I n  Sinodis, the Supreme Court determined that respondent Board, 
acting pursuant to the authority conferred by G.S. 18-138, promul- 
gated rules governing hearings and that copies of such rules were, as 
required by G.S. 143-195, filed with the Secretary of State on 20 
September 1956. Again we quote from the opinion, a t  page 286: 

"* * * Rules 12 and 13 provide: 

'12. When an applicant or permittee makes written request 
for an additional hearing before the full Board, the Chairman 
shall cause him to be given a t  least ten days written notice of 
the time and place of a Board meeting a t  which he may be 
heard. 

'13. Upon such hearing, the Board shall consider the record 
of the hearing before the hearing officer and may take such ad- 
ditional evidence for or against the applicant or permittee as 
may be presented. The Board may limit the introduction of 
evidence which is irrelevant or immaterial or which is merely 
cumulative and may limit the time permitted for oral argu- 
ment. All testimony shall be taken under oath or affirmation 
and recorded. All object,ions to evidence or procedure, rulings 
thereon, and exceptions thereto shall be entered in the record.' 

In  our opinion the rules as promulgated correctly interpret the 
statute. They accord a permittee full opportunity to show want 
of merit in the charges which, if true, would warrant revocation 
of his permit." 

In the case before us, after the hearing was held before the 
hearing officer, a t  which time petitioner and her attorney were present 
and participated in the hearing, the hearing officer advised petitioner 
and her attorney in writing that his findings of fact and recommen- 
dation would be presented to respondent Board a t  its meeting in 
Raleigh on 6 May 1968 a t  10:OO a.m. As was true in Sinodis, pe- 
titioner did not request a hearing by respondent Board, a right ex- 
pressly accorded her. Hence her application for judicial review must 
be dismissed. G.S. 143-307; Sinodis v. Board of Alcoholic Control, 
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supra; In re Employment Security Com., 234 N.C. 651, 68 S.E. 2d 
311; In re Revocation of License of Wright, 228 N.C. 301, 45 S.E. 
2d 370. 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 

FRANCES CROSS WATSON v. WILBUR AUGUSTA CARR AND WIFE, 
SHIRLEY VIOLA CARR 

No. 6911SC77 

(Filed 2 April 1969) 

1. Pleadings Q 1 s  counterclaim in contract - "subject of t h e  action" 
The "subject of the action" means, in connection with statute allowing 

counterclaim, the thing in respect to which the plaintiff's right of action 
is asserted, whether it be specific property, a contract, a threatened or 
violated right, or other thing concerning which an action may be brought 
and litigation had. G.S. 1-137(1). 

2. Pleadings 8 IS- counterclaim i n  contract - action to remove cloud 
on  title 

In plaintiff's action to remove cloud on title and to be declared owner 
in fee simple of the property in question, defendants in a further answer 
and counterclaim admitted the title of plaintiff subject to defendants' 
rights as assignees of four deeds of trust and liens for taxes paid and 
contended that they were owners of liens on the property and entitled 
to have the deeds of trust foreclosed and the liens satisfied. Held:  De- 
fendants' allegations state a permissible counterclaim under G.S. 1-137(1). 

3. Mortgages a n d  Deeds of 'I'rust Q 24-- foreclosure by action - trus- 
tee  as necessary party 

The holder of a note secured by a deed of trust may sue the makers in 
personam for the debt and may sue in rem to subject the mortgaged prop- 
erty to the payment of the note, and may combine the two remedies in 
one civil action, G.S. 1-123, but in the action for foreclosure the trustee 
in the deed of trust is a necessary and indispensable party. 

APPEAL by defendants from Lupton, J., at  the 7 October 1968 
Session of LEE Superior Court. 

This is an action to remove cloud from title. Plaintiff filed her 
complaint 20 March 1968 alleging: Her father, Walter Cross, died 
12 May 1961 owning two adjoining tracts of land near Lemon 
Springs, N. C. Walter Cross was survived by his widow and six 
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daughters, including the plaintiff. As a result of her inheritance and 
of conveyances by three of her sisters, plaintiff owns a four-ninths 
undivided interest in the property. On 2 December 1963, Gladys M. 
Cross, widow of Walter Cross, made a deed to the defendants pur- 
porting to convey title to the propcrty in question, as a result of 
which defendaats claim an interest in the land adverse to the in- 
terest of plaintiff. Plaintiff asked that she be declared the owner in 
fee simple of a four-ninths undivided interest and that the cloud be 
removed from her title. 

The defendants answered 14 August 1968 substantially admitting 
the allegations of the complaint but denying that they claim any 
interest in the land adverse to the plaintiff except as set forth in 
their counterclaim. Defendants then alleged: The consideration for 
the deed to them from Gladys M. Cross, which reserved a Iife 
estate for the grantor in a dwelling house, was that the grantees (de- 
fendants) should pay four notes secured by four deeds of trust on 
the subject property; three of the deeds of trust were executed by 
Walter Cross and wife, Gladys M. Cross, and the fourth by Gladys 
M. Cross, plaintiff and plaintiff's husband. The defendants paid the 
notes and became the assignees of the notes and deeds of trust. The 
defendants then prayed that the trustees named in the various deeds 
of trust and the owners of the remaining shares of the property (all 
of whom were named) be joined as parties to this action; that de- 
fendants be declared to have liens on the shares of the property 
other than their own, by reason of the right of the defendants to 
have contribution for the notes and taxes paid, as well as for im- 
provements made upon the property. Defendants further asked 
that a commissioner be appointed to foreclose the deeds of trust and 
sell the lands in question with the proceeds to be disbursed accord- 
ing to law. 

On 3 September 1968, plaintiff demurred to the further answer 
and counterclaim, asking that i t  be dismissed on the ground that the 
matters raised therein could not properly be pleaded as a counter- 
claim to plaintiff's action. Plaintiff also moved for judgment on the 
pleadings. The demurrer was sustained and the court adjudged plain- 
tiff to be the owner of a four-ninths undivided interest, free of any 
claim of the defendants arising out of the deed to the defendants 
from Gladys M. Cross. The defendants excepted and appealed. 

Pittman, Staton & Betts and Ronald T. Penny b y  J. C. Pittman 
for plaintiff appellee. 

Gavin, Jackson & Gavin by H. TV. Gavin for defendant appel- 
lants. 
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The question presented by this appeal is whether the counter- 
claim is permissible under G.S. 1-137, pertinent provisions of which 
are as follows: 

"The counterclaim mentioned in this article must be one exist- 
ing in favor of a defendant and against a plaintiff between 
whom a several judgment might be had in the action, and aris- 
ing out of one of the following causes of action: 
1. A cause of action arising out of the contract or transaction 
set forth in the complaint as the foundation of the plaintiff's 
claim, or connected with the subject of the action. 

[I] If the counterclaim is permissible in this action, it is because 
i t  is connected with the subject of the action set forth in the com- 
plaint. "The 'subject of the action' means, in this connection, the 
thing in respect to which the plaintiff's right of action is asserted, 
whether it  be specific property, a contract, a threatened or violated 
right, or other thing concerning which an action may be brought and 
litigation had." To be connected with the subject of action "the con- 
nection of the case asserted in the counterclaim and the subject of 
the action must be immediate and direct, and presumably contem- 
plated by the parties." Nancammon v. Carr, 229 X.C. 52, 47 S.E. 
2d 614. The construction of the phrase "subject of the action" set 
out in the Hancammon case has been relied upon in numerous sub- 
sequent cases. Insurance Co. v. Falconer, 272 N.C. 702, 158 S.E. 2d 
793; Amusement Co. v. Tarkington, 247 N.C. 444, 101 S.E. 2d 398; 
Etheridge v. Wescott, 244 N.C. 637, 94 S.E. 2d 846; Bixxell v.  
Bizxell, 237 N.C. 535, 75 S.E. 2d 536; Garrett v. Rose, 236 N.C. 299, 
72 S.E. 2d 843. 

[2] In  this case, plaintiff seeks to remove a cloud from her title. 
Defendants admit the title of plaintiff subject to defendants' rights 
as assignees of four deeds of trust and liens for taxes paid, etc. De- 
fendants contend that they are owners of liens on the property and 
are entitled to have the deeds of trust foreclosed and their liens 
satisfied. The subject of the action appears to be plaintiff's rights in 
the property, and assuming the truth of defendants' allegations, 
plaintiff's title remains clouded. 

[3] It is well settled in this jurisdiction that the holder of a note 
secured by a deed of trust may sue the makers in personam for the 
debt and may sue in rem to subject the mortgaged property to the 
payment of the note, and may combine the two remedies in one 
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civil action, G.S. 1-123, but in the action for foreclosure the trustee 
in the deed of trust is a necessary and indispensable party. Under- 
wood v. Otwell, 269 N.C. 571, 153 S.E. 2d 40. 

As stated in an earlier case with regard to G.S. 1-123, "[tlhis 
section has been liberally construed to the end that  justiciable con- 
troversies may be expeditiously adjusted by judicial decree a t  a 
minimum of cost to the litigants and the public." Pressley v. Tea 
Co., 226 N.C. 518, 39 S.E. 2d 382. The Pressley case arose under 
G.S. 1-123, but the purposes of G.S. 1-123 and G.S. 1-137 are the 
same. Hancammon v. Carr, supra. Current legislative intent is indi- 
cated by G.S. 1A-1, Rule 13. 

[2] We hold that the trial court erred in sustaining plaintiff's de- 
murrer to defendants' cross-action and entering judgment terminat- 
ing the action. The judgment is vacated and this cause is remanded 
for further proceedings consistent with this opinion. 

Error and remanded. 

MALLARD, C.J., and PARKER, J., concur. 

PERMELIA S. SHORT, WIDOW OF WIbBURN C. SHORT, DECEASED, EMPLOYEE V. 

SLANE HOSIERY MILLS, INC., EMPLOYER, AND LIBERTY MUTUAL IN- 
SURANCE COMPANY, CARRIER 

No. 6918IC43 

(Filed 2 April 1969) 

Master and Servant § 61- workmen's compensation dea th  benefits- 
employee killed while assisting third party 

In  this action for death benefits under the Workmen's Compensation 
Act, findings of fact by the Industrial Commission that deceased employee 
drove his employer's truck to the city dump to dispose of trash from the 
employer's plant, and that the employee was killed a t  the city dump while 
trying to help a third party operate the dump mechanism on the third 
party's truck are held to support the Commission's determination that 
deceased was not acting for the benefit of his employer to any appreci- 
able extent and that deceased's injuries did not arise out of and in the 
course of his employment. 

APPEAL by plaintiff from an opinion and award of the North 
Carolina Industrial Commission entered 9 September 1968, deny- 
ing relief. 

By this action plaintiff seeks t'o recover death benefits under 
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The North Carolina Workmen's Compensation Act (G.S., Chap. 
97) by reason of the death of her husband, which she contends re- 
sulted from injury by accident arising out of and in the course of 
his employment with defendant employer. 

At the hearing the parties stipulated that a t  the time of em- 
ployee's death, on 30 August 1967, (1) the employer and employee 
were bound by the Workmen's Compensation Act, (2) the employer- 
employee relationship existed, (3) Liberty Mutual was the com- 
pensation carrier, and (4) employee's average weekly wage was 
$78.00. Also, there seems to be agreement that the deceased employee 
was killed instantaneously by accident during his normal working 
hours. 

The evidence tends to show the following: Deceased began work- 
ing for employer on 28 August 1967, and that one of his duties was 
to drive employer's truck to the city dump to dispose of trash which 
accumulated a t  employer's plant. On the date of his death, 30 Au- 
gust 1967, deceased drove employer's truck with a load of trash to 
the city dump. When he arrived a t  the city dump the truck of an- 
other manufacturer (Crestwood Furniture Company) was being un- 
loaded by hand by Crestwood's employee, one Wiley Adams. The 
Crestwood truck was equipped with a dump mechanism which would 
tilt the bed of the truck to allow the trash to slide out; the defend- 
ant  employer's truck had a flat-bed which did not tilt. There was 
sufficient room a t  the city dump for several trucks to unload a t  the 
same time. When deceased backed defendant employer's truck into 
position to unload, he inquired of Adams why he did not use the 
dump mechanism instead of unloading by hand. Adams replied that  
either the mechanism was broken or he didn't know how to operate 
it, because this was his first day on the job. Deceased said, "I know 
how to dump. Do you want me to dump?" Adams replied that  he 
would appreciate it. Deceased then got out of his employer's truck, 
got into the cab of the Crestwood truck and undertook to operate 
the dump mechanism. When deceased was unable to operate the 
mechanism from inside the cab he got out and crawled under the 
bed of the Crestwood truck and pulled a lever by hand. This caused 
the bed of the truck to lift toward the dump position, but i t  stopped 
after reaching a height of about two and one-half to three feet. De- 
ceased again reached under the bed of the truck (apparently to 
again operate the lever by hand) and the bed of the truck fell on 
him, crushing his head and shoulder between the bed and the chassis. 
He died instantly. 

The evidence further tended to show: That  deceased's foreman 
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had advised deceased that a time study had been made and that de- 
ceased should not take over thirty to forty-five minutes on a trip to 
the city dump; that drivers of trucks to the city dump were in the 
habit of assisting each other; that  Adams (driver of the Crestwood 
dump truck) and deceased had never seen each other before the day 
in question, and had never before attempted to aid each other. 

The Hearing Commissioner found the facts substantially in ac- 
cord with the foregoing to which no exceptions are taken by plain- 
tiff. The Hearing Commissioner's "finding of fact" number ten, Lo 
which plaintiff does except is as follows: 

"Deceased, in assisting Adams, was not acting for the bene- 
fit of defendant employer to any appreciable extent and did not 
sustain an injury by accident arising out of and in the course 
of his employment with defendant employer." 

Based upon his findings of fact the Hearing Commissioner con- 
cludcd that  deceased did not sustain injury by accident arising out 
of and in the course of his employment, and he denied compensa- 
tion. Upon appeal the North Carolina Industrial Commission affirmed, 
and plaintiff thereafter appealed to this Court, assigning as error 
finding number ten, the conclusion of law based thereon, and the 
award denying compensation. 

Schoch, Xchoch & Schoch, b y  Arch K. Schoch, Jr., for plaintiff 
appellant. 

Lovelace, Hardin & Bain, by  Edward R. Hardin, for defendant 
appellees. 

Is the determination of the Hearing Commissioner, as affirmed 
by the Full Commission, to the effect that, in assisting Adams, de- 
ceased was not acting for the benefit of his employer to any appre- 
ciable extent a finding of fact, a mixed question of fact and law, or 
a conclusion of law? If a finding of fact, i t  is conclusive and binding 
upon us. If a mixed question of fact and law, it is likewise conclu- 
sive, provided there is sufficient evidence to sustain the element of 
fact involved. If a question of law only, i t  is subject to review 
Beach v. McLean, 219 N.C. 521, 14 S.E. 2d 515. 

Clearly such a determination by t,he Commission is not a strict 
conclusion of law; and considered in the view most favorable to 
plaintiff's request for review, i t  would be, a t  most, a mixed question 
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of fact and law. Proceeding in this light for purposes of this appeal, 
the determination by the Commission is conclusive provided there 
is sufficient evidence to support the factual elerncnt. 

Plaintiff takes no exception to the specific findings of fact by the 
Commission, but argues that thc facts found and the inferences from 
the facts found compel a determination that  deceased was acting 
for the benefit of his employer to an appreciable extent, and argues 
it would follow that  his injury arose out of and in the course of his 
employment. 

I n  our view the findings of fact, and legitimate inferences to be 
drawn therefrom, support the Commission's determination that  de- 
ceased was not acting for the benefit of his employer to any appre- 
ciable extent. And such a determination compels a ruling that de- 
ceased's injuries did not arise out of and in the course of his em- 
ployment. Guest v. Iron & Metal Co., 241 N.C. 448, 85 S.E. 2d 596. 
Compensation was properly denied. 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

LOWE'S OF RALEIGH, INC. V. WILLIS WORXJDS AND LOIS WORLDS 
No. 6923SC76 

(JTiled 2 April 1369) 

1. Jud-merits 5 1 6  default judgment - sufficiency of pleadings 
A default judgment admits only the averments in the complaint, and 

the defendant may still show that such averments are insufficient to 
warrant the plaintif€'s recovery. 

2. Judgments 5 1 6  default judgment - failure of complaint to state 
cause of action 

A complaint which fails to state a cause of action is not sufficient to 
support a default judgment for plaintiff. G.S. 1-211. 

3. Judgments § 14- default judgment - sufficiency of complaint 
If complaint fails to state a cause of action as  against one defendant, 

a default judgment against that defendant cannot be supported and must 
be set aside even without any showing of mistake, surprise or excusable 
neglect. 

4. Evidence § 3-- judioial notice 
Courts may take judicial notice of facts of general knowledge. 
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5. Evidence 5 3- judicial notice - gender of personal pronoun 
Courts will take judicial notice of the fact that certain names are 

ordinarily given only to one of the sexes and that the gender of a per- 
sonal pronoun may identify sex. 

6. Evidence § 3- judicial notice - names 
It is a matter of general common knowledge of which the court will 

take judicial notice that the name "TVillis" is ordinarily given only to a 
male and the name "Lois" is ordinarily given only to a female. 

7. Sales § 10; Judgments 5 14- action to recover purchase price of 
goods - default judgment - sufficiency of complaint 

In  seller's action against "Willis Worlds" and "Lois Worlds" to recover 
purchase price of goods sold and delivered, where all the allegations in 
plaintiff's complaint, other than those in the paragraph relating solely to 
defendants' place of residence, refer to a single defendant, and where the 
personal pronoun "his" is used in paragraph alleging that defendant had 
promised to pay for the goods sold and delivered, the complaint fails to 
state a cause of action against the femme defendant and cannot support 
a default judgment against her. 

APPEAL by defendant Lois Worlds from Collier, J., September 
1968 Session of WILKES Superior Court. 

Plaintiff by its verified complaint alleged: 
"The plaintiff, conlplaining of the defendant, alleges: 

"1. The plaintiff is a North Carolina corporation, with its 
principal office in North Wilkesboro, Wilkes County, North 
Carolina. 

"2. The defendants, Willis Worlds and Lois Worlds, are 
residents of Clayton, Johnston County, North Carolina. 

"3. Commencing on or about April 25, 1966, and continuing 
through June 7, 1966, the plaintiff sold and delivered to the de- 
fendant goods, wares and merchandise and charged the same to 
the account of the defendant a t  the defendant's request and 
upon his promise to pay for the same. There is now a balance 
due on said account in the sum of $4,271.72. 

"4. The defendant  is indebted to the plaintiff on an open 
account for goods sold and delivered in the sum of $4,271.72, 
with interest thereon from the 23rd day of November, 1966. 
Demand has been made upon the defendant for payment and 
payment has not been made, and the plaintiff is entitled to 
judgment against the defendant. 

('WHEREFORE, the plaintiff prays that i t  have and recover 
judgment against the defendant in the sum of $4,271.72, with 



N.C.App.1 SPRING SESSION 1969 295 

interest thereon from the 23rd day of Novcrnber, 1966, together 
with the costs of this action." (Emphasis added.) 

Summons with copy of the complaint was served on both de- 
fendants on 6 June 1967. By agreement of counscl for plaintiff, the 
defendants were granted until 26 July 1967 within which to answer 
or otherwise plead. On 26 .July 1967 the clerk of superior court for 
good cause granted defendants until 14 August 1967 in which to an- 
swer, demur or othcnvise plead. 

On 1 Decembcr 1967 judgment by default final was rendered 
against both defendants. On 6 April 1968 the dcfendant, Lois Worlds, 
filed motion to set aside the default judgment on the grounds that 
the complaint statcd no cause of action against her. The clerk of 
superior court denied the motion. On appeal, the judge of supcrior 
court also denied the motion, finding that the complaint stated a 
cause of action and that the inovant had presented no evidence 
showing mistake, surprise or excusable neglect. From the order de- 
nying her motion to set aside the default judgment as against her, 
defendant Lois Worlds appealed. 

Ralph Davis for plaintiff appellee. 

L. Austin Stevens for defendant appellant. 

11-31 The sole question prcsentcd by this appeal is whether the 
complaint stated a cause of action against the appealing defendant, 
Lois Worlds. A default judgment admits only the averments in the 
complaint, and the dcfendant may still show that such averments 
are insufficient to warrant the plaintiff's recovery. Beard v. Sovereign 
Lodge, 184 N.C. 154, 113 S.E. 661. A complaint which fails to state 
a cause of action is not sufficient to support a default judgment for 
plaintiff. G.S. 1-211; Cohee v .  Sligh, 259 N.C. 248, 130 S.E. 2d 310; 
Presnell v .  Beshears, 227 N.C. 279, 41 S.E. 2d 835. Accordingly, if 
the complaint in the present action failed to state a cause of action 
as against Lois Worlds, the default judgment against her cannot be 
supported and must be set aside even without any showing of mis- 
take, surprise or excusable neglect. 

It should be noted that the complaint complains of thc defend- 
ant in the singular, and allcgcs that plaintiff sold and delivcred to 
the defendant upon his promise to pay, and that the defendant is 
indebted to the plaintiff. The only allegation in the complaint re- 
lating to both defendants is in paragraph 2, alleging that they are 
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residents of Johnston County. The complaint clearly stated a cause 
of action against a male defendant. It stated no cause of action against 
a female defendant. 

14, 51 Courts may take judicial notice of facts of general knowledge. 
3 Strong N.C. Index 2d, Evidence, 5 3, p. 596. This includes taking 
judicial notice of the fact that  certain names are ordinarily given 
only to one of the sexes and that  the gender of a personal pronoun 
may identify sex. Long ago the North Carolina Supreme Court held 
that  identification in a bill of indictment of the victim of the crime 
as "Mary Ann Taylor," along with the use of the personal pro- 
noun "her," was sufficient to indicate t,hat the victim was a female. 
State v. Farmer, 26 N.C. 224. The same decision had been reached 
in an even earlier case in which the victim had been identified as 
"Mary M. Cook" and the personal pronoun ''her" had been used in 
the bill of indictment. State v. Goings, 20 N.C. 289. Courts on other 
states have similarly held that  certain names designate females. 
People v. Mansfield, 181 Ill. App. 710 (Minnie) ; People v. De Mas, 
173 Ill. App. 130 (Lena) ; People v. Pizzi, 170 Ill. App. 537 (Ethel) ; 
State v. Hussey, 7 Iowa 409 (Nancy) ; Tillson v. State, 29 Kan. 452 
(Ruth) ; Taylor v. State, 86 Neb. 795 (Pearl) ; Taylor v. Common- 
wealth, 61 Va. 825 (Ellen and Frances). A Texas Court has held 
that  use in an information of the personal pronoun "his" sufficiently 
identified the defendant as being a male and use of the personal pro- 
noun "her" sufficiently identified the victim as being female. Slaw- 
son v. State, 39 Tex. Crim. 176, 45 S.W. 575. 

[6, 71 It is a matter of general common knowledge that the name 
"Willis" is ordinarily given only to a male and the name "Lois" is 
ordinarily given only to a female. The name "Willis" is included in 
a list of common English given names for men found in Webster's 
New Collegiate Dictionary, 1961 Edition, p. 1134, and the name 
"Lois" is included in a similar list of given names for women, Id., 
p. 1136. Accordingly, this Court may take judicial notice in this 
case that  "Willis Worlds" refers to a male and that "Lois Worlds" 
refers to a female. Since all allegations in plaintiff's complaint, other 
than those in paragraph 2 which related solely to the place of resi- 
dence of the defendants, refer to a single defendant and since the 
personal pronoun "his" is used in paragraph 3 in alleging that the 
defendant had promised to pay for the goods which plaintiff had 
sold and delivered, the essential allegations which stated a cause of 
action referred only to the male defendant, Willis Worlds. There 
were no allegations as to m y  type of relationship between the de- 
fendant Willis Worlds and the defendant Lois Worlds through which 
Lois could be held liable for his promise to pay. The complaint 
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failed to state a cause of action against the defendant Lois Worlds 
and cannot support a default judgment against her. She is entitled 
to have the default judgment set aside insofar as it affects her. The 
order appealed from is reversed and this case remanded for further 
proceedings not inconsistent with this opinion. 

Reversed and remanded. 

MALLARD, C.J., and BRITT, J., concur. 

BILLY WAYNE ALDRIDGE v. STATE OF NORTH CAROLINA 

No. 6914SC187 

(Filed 2 April 1969) 

1. Criminal Law 181- post-conviction review -wri t  of certiorari 
No appeal Lies from a final judgment entered upon a petition and pro- 

ceeding for post-conviction review under the Post-Conviction Hearing Act, 
review being available only upon application by the petitioner or by the 
State for a writ of certiorari. G.S. 15-222. 

2. Constitutional L a w  9 4; Criminal Law § 181- post-conviction 
s ta tu te  - review of constitutionality on  appeal 

Where constitutionality of G.S. 15-220 providing that  a withdrawal of 
a petition for post-conviction review shall constitute a waiver of any 
claim of denial of constitutional rights was not raised and passed upon 
i n  the superior court, the Court of Appeals will not consider its constitu- 
tionality on appeal. 

PURPORTED appeal by petitioner from Clark, J., a t  the 7 October 
1968 Session of DURHAM Superior Court. 

This is an attempted appeal from the denial of a petition for a 
post-conviction hearing pursuant to G.S. 15-217, et seq. In a petition 
dated 19 June 1965, petitioner alleged that a t  the September 1963 
Session of Durham Superior Court, on advice of counsel, he entered 
a plea of nolo contendere to a bill of indictment charging armed 
robbery and on said plea he was sentenced to State Prison for a 
period of not less than eighteen years nor more than twenty-two 
years; that he did not appeal from said sentence. He further alleged 
that his constitutional rights as guaranteed under the Federal and 
State Constitutions were substantially denied and violated at  the 
time of and after his arrest; he alleged specific grounds of constitu- 
tional violations. 



298 I N  THE COURT OF APPEALS [4 

On 3 September 1965, petitioner filed a written, verified motion 
to withdraw his petition for post-conviction hearing. On thc same 
day, Bickett, J., entered an order allowing the petition to be with- 
drawn; the following statement is found jn the order: "It further 
appearing to the Court upon questioning the petitioner Billy Wayne 
Aldridge that i t  is his desire to withdraw his petition for a Post Con- 
viction Hearing * * *." 

In August 1968, petitioner filed another petition for post-convic- 
tion review pursuant to G.S. 15-217, et seq., which petition alleges 
substantially the same grounds alleged in the first petition. On 8. 
October 1968, Clark, J., entered a judgment denying the second pe- 
tition, setting forth in the judgment that a previous petition had 
been filed and withdrawn and that by virtue of G.S. 15-220 petitioner 
was not entitled to the relief sought in the second petition. 

Thereafter, pursuant to a finding by the court that petitioner 
was indigent, John C. Randall, Esq., was appointed to represent de- 
fendant and the purported appeal to this court was taken. 

Attorney General Robert Morgan and Staff dttorney Dale Shep- 
herd for the State. 

John C. Randall for petitioner appellant. 

[I] As was said by this court in Nolan v. State, 1 N.C. App. 618, 
162 S.E. 2d 88, in an opinion by Parker, J., "[nlo appeal lics from 
a final judgment entered upon a petition and proceeding for post- 
conviction review under the North Carolina Post-Conviction Hear- 
ing Act, rcvicw being available only upon application by the peti- 
tioner or by the Statc for a Writ of Certiorari. G.S. 15-222. Ac- 
cordingly, the appeal which petitioner has attempted to make in this 
case is dismissed." Nevertheless, we have considered the record 
presently before us as a petition for a writ of certiorari to review the 
judgment sought to be appealed from and, thus considered, have 
carefully reviewcd thc entire record and considered all questions 
raised in the briefs. 

[2] G.S. 15-220 contains the following proviso: 
( L *  ++ * The court may, in its discretion, grant leave a t  any 
stage of the proceeding prior to entry of judgment to withdraw 
the petition. Withdrawal of a petition shall constitute a waiver 
of any claim of denial of constitutional rights or of other error 
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remediable under this article which has been alleged in the pe- 
tition. * * *" 

The sole argument brought forward in petitioner's brief is that 
the quotcd proviso is unconstitutional, being in conflict with sections 
18 and 21 of Article 1 of the State Constitution and section 9(2) of 
Article I of the Federal Constitution. 

In Lane v. Insurance Co., 258 N.C. 318, 128 S.E. 2d 398, in an 
opinion by Bobbitt, J., we find the following: 

"On appeal, by brief in this Court, defendant challenges for the 
first time the constitutionality of G.S. 20-279.21 (f) (1) as con- 
strued in Swain when applied to an assigned risk policy. This 
constitutional question was not raised in the court below and 
may not be raiscd for the first time in this Court. Phillips v. 
Shaw, Comr. of Revenue, 238 N.C. 518, 78 S.E. 2d 314; Baker 
v. Varser, 240 N.C. 260, 267, 82 S.E. 2d 90; Pinnix v. Toomey, 
242 N.C. 358, 367, 87 S.E. 2d 893. 'Therefore, in conformity with 
the well established rule of appcllate courts, we will not pass 
upon a constitutional question unless i t  affirmativcly appears 
that such question was raised and passcd upon in the court be- 
low.' Denny, J. (now C.J.), in 8. v. Jones, 242 N.C. 563, 564, 89 
S.E. 2d 129." 

Inasmuch as the constitutionality of the quoted proviso of G.S. 
15-220 was not raised and passcd upon in the superior court, we will 
not consider its constitutionality here. 

For the reasons stated, the record docketed in this court is dis- 
missed as an appeal and, considered as a petition for writ of cer- 
tiorari, the same is 

Denied. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA v. JAMES CAMPBELL McKINNON 

No. 6916SC40 

(Filed 2 April 1969) 

1. Criminal Law § 23- appeal from guilty plea 
Defendant's plea of guilty greclndes defendant from questioning the 

facts charged in the indictment, and his appeal presents only the question 
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of whether the facts charged constitute an offense punishable under the 
laws and Constitution. 

8. Criminal Law 8 23-- guilty plea - voluntariness 
Defendant's plea of guilty will not be disturbed on appeal where the 

record reveals that upon examination of defendant in open court the 
trial judge determined that the plea was freely, understandingly and vol- 
untarily made. 

APPEAL by defendant from Burgwyn, E.J., a t  the August 1968 
Session of ROBESON Superior Court. 

The record filed in this court indicates a defect in the bill of in- 
dictment. However, by appropriate order we have obtained from the 
Clerk of the Superior Court of Robeson County a true copy of the  
bill of indictment and find that the same properly charges that the 
defendant did on 28 December 1967 unlawfully, willfully and felon- 
iously assault one Kathleen Lennon with a certain deadly weapon, 
to  wit: a rifle, with the felonious intent to kill and murder the said 
Kathleen Lennon, inflicting serious injuries upon the said Kathleen 
Lennon not resulting in death. 

The indictment was returned by the grand jury a t  the January 
1968 Criminal Session, and on 2 May 1968 Carr, J., upon a deter- 
mination of defendant's indigcncy, appointed Everett L. Henry, 
Esq., of the Robeson County Bar, to represent the defendant. 

The case was called for trial on 14 August 1968 a t  which time the 
defendant, through his said court-appointed attorney, entered a plea 
of guilty to the charge contained in the bill of indictment. At the 
same time, defendant executed an affidavit in the form of twelve 
questions and answers to the effect that  he fully understood the 
charges against him, that he was guilty of the charges, that he under- 
stood that upon a plea of guilty he could be imprisoned for as much 
as ten years, that he was satisfied with the services of his attorney 
and that he freely, understandingly and voluntarily authorized and 
instructed his attorney to enter a plea of guilty. After hearing evi- 
dence, the trial judge entered judgment that  defendant be confined 
in State Prison for a term of not less than six nor more than ten 
years and assigned to work under the supervision of the State De- 
partment of Correction. 

On 16 August 1968, defendant appeared before the trial judge 
and stated his desire to appeal from the judgment imposed. Upon 
a determination that  defendant was indigent, the court allowed him 
to appeal as a pauper and appointed Attorney Fred Musselwhite to 
represent the defendant on appeal. 
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Attorney General Robert Morgan and Assistant Attorney Gen- 
eral George A. Goodwyn for th,e State. 

Musselwhite .& ikIz~sselwhite by  Fred L. Musselwhite for defend- 
ant appellant. 

[I] The sole exception appearing in the record is to the judg- 
ment entered by the trial judge. In State v. Warren, 113 N.C. 683, 
18 S.E. 498, i t  is said: 

"The defendant having pleaded guilty, his appeal could not 
call in question the facts charged nor the regularity and correct- 
ness in form of the warrant. " * * He is concluded as to 
these. " " * The appeal could only bring up for review the 
question whether the facts charged, and of which the defendant 
admitted himself to have been guilty, constitute an offense pun- 
ishable under the laws and Constitution." 

The foregoing excerpts from State v. Warren, supra, were quoted 
with approval in an opinion by Sharp, J., in State v. Smith,  265 N.C. 
173, 143 S.E. 2d 293; also in an opinion by Parker, J. (now C.J.), in 
State v. Perry, 265 N.C. 517, 144 S.E. 2d 591. 

[2] In  his brief, defendant's counsel argues that defendant's plea 
of guilty was not freely, understandingly and voluntarily made. As- 
suming, arguendo, that this question is properly before us, the record 
discloses the following adjudication made by the trial judge prior to 
imposing sentence: 

"Upon examination of the defendant in open court, i t  is ascer- 
tained, determined and adjudged that the plea of guilty is freely, 
understandingly and voluntarily made, without undue influence, 
compulsion or duress and without promise of leniency and it is 
ordered that his plea of guilty be entered." 

We hold that defendant was properly sentenced upon a valid 
bill of indictment and that the sentence imposed by the trial judge 
was within the statutory limits and did not violate any provision 
of the Federal or State Constitutions. 

The judgment of the superior court is 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 
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STATE OF NORTH CAROLINA v. CHARLES J. KOTOFSRY 
No. 6912SC140 

(Filed 2 April 1969) 

Constitutional Law 5 36; Kidnapping 5 2; Robbery 5 + sentence 
for armcd robbery and kidnapping 

Sentence of not less than 12 nor more than 15 years imposed upon de- 
fendant's pleas of guilty of armed robbery and kidnapping is  within the 
statutory limits and cannot be considered cruel and unusual punishment. 

APPEAL by defendant from Canaday, J., a t  the 14 October 1968 
Criminal Session of CCMBERLAYD Superior Court. 

The defendant was charged with armed robbery and kidnapping 
in a bill of indictment returned by a Cumberland County grand 
jury. Upon proper finding that  defendant was indigent, the court 
appointed an attorney to represent him. 

When the case was called for trial, the defendant, through his 
attorney, subn~itted a plea of guilty to the offenses of armed rob- 
bery and kidnapping. Before accepting the plea and imposing sen- 
tence, the trial judge questioned the defendant a t  length to determine 
if the plea was voluntarily made, with full understanding of the 
possible consequences of the plea. He then adjudged that the plea of 
guilty by the dcfcndant was freely, understandingly and voluntarily 
made without undue influence, compulsion or duress, and without 
promise of leniency. 

Upon acceptance of the plea of guilty and the hearing of pertinent 
testimony, the court consolidated thc counts for purpose of judgment 
and imposed an active prison sentence of not less than 12 nor more 
than 15 years. Defendant appealed. 

Attorney General Robert Morgan and S ta f f  Attorney Carlos W.  
Murray,  Jr., for the State. 

Carter & Faircloth b y  C y m  J .  Faircloth for defendant appellant. 

Follo~ving the trial in superior court, defendant's present counsel 
was appointed to represent him in this court. I n  his brief, he brings 
forward three assignments of error. 

After judgment was imposed in superior court defendant's coun- 
sel moved that the judgment bc arrested, contending that the bill 
of indictment, containing two counts against defendant, was de- 
fective. I n  his brief, counsel reviews the statutes and Supreme Court 
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decisions relating to armed robbery and kidnapping and then con- 
cludes that after a careful study of the law he can find no authority 
to support his assignments of error pertaining to the bill of indict- 
ment. 

In  his third assignment of error, defendant's counsel contends 
that the sentence imposed by the trial judge was excessive and vio- 
lated the constitutional provisions against cruel and unusual punish- 
ment. In  State v. Kelly, 3 N.C. App. 72, 164 S.E. 2d 22, in an opinion 
by Morris, J., this court held: 

"* * * This Court and the Supreme Court of North Carolina 
have held repeatedly that a sentence within the statutory limits 
is not excessive, nor does i t  constitute cruel and unusual punish- 
ment. State v. Burgess, 1 N.C. App. 142, 160 S.E. 2d 105; State 
v. Chapman, 1 N.C. App. 622, 162 S.E. 2d 142; State v. Bruce, 
268 N.C. 174, 150 S.E. 2d 216; State v .  Parrish, 273 N.C. 477, 
160 S.E. 2d 153." 

The sentence imposed by the trial court was well within the 
maximum permitted by the statutes. 

Each of the assignments of error is overruled and the judgment 
of the superior court is 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA v. CAROLYN LEDBETTER 
NO. e929sci54 

(Filed 30 April 1969) 

1. Criminal Law § 26- plea of former jeopardy - ruling by court 
Failure of bhe trial court t o  make a formal and specific ruling on de- 

fendant's plea of former jeopardy entered a t  the commencement of the 
trial was not prejudicial error, the plea h a ~ n g  been denied as a matter 
of law since the court proceeded with the trial. 

2. Criminal Law § !M-- former jeopardy - mistrial for illness of juror 
Order of mistrial entered with consent of the parties during defend- 

ant's trial for involuntary manslaughter because of the sudden illness 
of a juror will not support a plea of former jeopardy at  a subsequent 
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trial of defendant for the same offense, the order of mistrial for illness 
of a juror in a non-capital case being within the discretion of the trial 
court. 

3. Criminal L a w  § 26- former jeopardy - mistrial with defendant's 
consent 

Order of mistrial entered with defendant's consent will not support a 
plea of former jeopardy. 

4. Criminal L a w  5 15; J u r y  § 2-- motion f o r  change of venue o r  
f o r  special venire 

It is a matter of discretion with the trial judge whether to call a spe- 
cial venire or to remove the action to another county. G.S. 9- l l (b) ,  G.S. 
9-12(a), G.S. 1-84. 

5. J u r y  5 2-- motion f o r  special venire 
In  this prosecution for involuntary manslaughter of a child, no abuse 

of discretion is shown in the trial court's denial of defendant's motion 
for a special venire by fact that 22 out of 49 prospective jurors were ex- 
cused for cause when they stated they were prejudiced against defend- 
ant  and could not give her a fair trial. 

6. Homicide 5 21- involuntary manslaughter by abuse o r  neglect of 
child - sufficiency of evidence 

In this prosecution for the involuntary manslaughter of defendant's 
stepchild, motion for nonsuit is properly denied where the evidence tends 
to show that the child died from peritonitis caused by a severe blow to 
the abdomen, that this condition existed in the child's hody for approxi- 
mately four hours prior to his death, that there were multiple bruises on 
the child's body, a bruise on the pancreas, and a torn bowel, that these 
injuries were caused by blunt force, that there were no noticeable bruises 
on thc child the night before his death, and that defendant had actual 
and exclusive control and custody of the child for some seven hours pre- 
ceding the child's death. 

7. Criminal L a w  5 10- nonsuit - sufficiency of circumstantial evi- 
dence 

The test of the sufficiency of circumstantial evidence to be submitted 
to the jury is the same as the test for direct evidence: there must 
be evidence tending to prove the fact in issue or which reasonably con- 
duces to  its conclusion as a fairly logical and legitimate deduction and 
not merely such as  raises a suspicion or conjecture of guilt. 

8. Criminal L a w  § 124; Homicide § 31- involuntary manslaughter 
prosecution - verdict of guilty of L'manslaughter" 

In this prosecution for involuntary manslaughter, the trial judge did 
not err in accepting a verdict of guilty of "manslaughter" where the 
indictment charged defendant with the crime of involuntary manslaughter 
and the charge related only to involuntary manslaughter, i t  being clear 
that defendant was convicted of involuntary manslaughter when the 
verdict is interpreted with reference to the indictment, evidence, and 
charge. 
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9. Criminal Law 8 126- recall of jury and retaking of  verdict 
In this involuntary manslaughter prosecution, where the jury's verdict 

of guilty of s'manslaughter" is unambiguous when interpreted with ref- 
erence to the indictment, evidence and charge, defendant was not prej- 
udiced when the jury was recalled after it  had been excused and a verdict 
of guilty of "involuntary manslaughter'' was received from the jury, the 
substance of the verdict remaining unaltered and the purported second. 
taking nf the verdict being mere surplusage. 

10. Criminal Law 3 1 2 L  motion to  set aside verdict 
In this prosecution for involuntary manslaugliter, trial court properly 

refused to set aside verdict of guilty of "manslaughter" where i t  is clear 
from the indictment, evidence and charge that defendant was convicted 
of involuntary manslaughter. 

APPEAL by defendant from Collier, J., 16 December 1968 Special 
Criminal Session, HENDERSON County Superior Court. 

A proper bill of indictment charged that, on 27 July 1967, 
Carolyn Ledbetter (defendant) and her husband, Steve Ledbetter, 
"with force and arms . . . did unlawfully, wilfully and feIon- 
iously neglect, abuse and fail to provide for adequate medical 
treatment of their minor child, Christopher Bryan Ledbetter, age 
3 years, and by such abuse, wilful neglect, and failure to provide 
for proper medical treatment did, kill and slay Christopher Bryan 
Ledbetter. . . ." 

The evidence on behalf of the State would permit a finding that  
Christopher Bryan Ledbetter (Christopher) was a three-year-old 
boy who lived with his stepmother, the defendant, and his father, 
Steve Ledbetter, in the T o m  of East Flat  Rock, Henderson County; 
from one o'clock until four o'clock on Sunday afternoon, 25 June 
1967, Christopher was observed in the yard of the Ledbetter home 
playing on a sliding board; he was barefoot and dressed in a short 
sleeve shirt and short pants; the weather was rainy, cold and foggy 
at  the time; Chrhistopher remained outdoors exposed until his father 
came home and accompanied him into the house. On 26 June 1967 a 
deputy sheriff of Henderson County went to the Ledbetter home, 
where he observed Christopher in the yard. H e  testified: 

"I observed the little boy, Christopher sitting on a hobby horse 
in the yard. He  was (sic) a tee shirt and a diaper on. The 
weather was very chilly, foggy and wet and had been raining 
over the night. I observed the physical condition of t,he child 
and he had chill bumps on him. His coloration was blue and he 
had two black eyes. 

I saw [the defendant] and she asked me what I was doing 
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there and I told her that  the neighbors had called and I want to 
advise her if she knew the seriousness of child abuse." 

The evidence on behalf of the State would also permit a finding 
that, between two and three o'clock on Thursday afternoon, 27 July 
1967, the defendant took Christopher to the office of Dr. Edgar Lee 
Baker, an admitted medical expert; Christopher was not alive at 
that  time; Dr. Baker examined Christopher and found multiple 
bruises on his body and some extension of the abdomen; Dr. Ken- 
neth A. LaTourett,e, an admitted medical expert, performed an  
autopsy and observed numerous bruises on the body, a bruise in the 
pancreas and a torn bowel. On direct examination, Dr. LaTourette 
expressed an opinion that  the cause of death was "peritonitis or in- 
flammation of the abdominal cavity and this condition existed in his 
body a t  least four hours prior to his death"; that these injuries were 
caused by "blunt force"; and that  there had been approximately 
ten blows. On cross-examination Dr. LaTourette testified that  most 
of the wounds were superficial and that  the wound in the stomach 
or abdomen, which caused the death, could have been brought about 
by a fall. 

At the close of the State's evidence, the defendant and her hus- 
band made motions for judgment as of nonsuit. The trial judge de- 
nied the defendant's motion, but sustained her husba,ndls motion. 

Steve Ledbetter, a defense witness, testified that, on the night 
of 26 July 1967, he gave Christopher a bath and "there were not 
any noticeable bruises on him to the extent that I would be con- 
cerned or alarmed about him." Since Steve Ledbetter departed for 
work a t  7:30 a.m., he was a t  his place of employment when the de- 
fendant took Christopher to the office of Dr. Baker. 

The defendant offered evidence as to her good character, the 
love and affection shown by her toward Christopher, and the care 
and attention she gave him. 

At the conclusion of all the evidence, the defendant renewed her 
motion for judgment as of nonsuit. The motion was denied and the 
case was submitted to the jury. From a verdict of guilty and the 
imposition of a sentence of not less than five years nor more than 
eight years, the defendant appealed to this Court. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Bernard A. Harrell for the State. 

Arthur J .  Redden for the defendant appellant. 
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CAMPBELL, J. 

The first contention of the defendant is that Judgc Collier erred 
in refusing to rule on her plea of former jeopardy entered a t  the 
commencement of her trial. The record shomrs that, during the week 
of 9 December 1968, Judgc Bryson presided over a special criminal 
session of the Henderson County Superior Court; this case was called 
for trial; the defcndant and her husband entercd pleas of not guilty; 
a jury was selected and impanelcd bcfore the noon recess; immedi- 
ately after the noon recess, Judge Bryson withdrew a juror and 
ordered a mistrial with the consent of all parties. In  the order de- 
claring the mistrial, Judge Bryson found as a fact that a juror had 
been taken to a hospital in serious condition as the result of a sud- 
den illness. The record further shows that,  during the week of 16 
December 1968, Judge Collier presidcd over this special criminal 
session; this case was again ca!led for trial; the defendant and her 
husband cntercd pleas of former jeopardy and not guilty, whereupon 
Judge Collier, t,he solicitor, and the attorneys for the defendant and 
her husband retircd to thc judge's chambers for a discussion; they 
subsequently returned to the courtroom and thc solicitor on behalf 
of the State proceeded to select the jury. The defendant took an ex- 
ception bccause her plea of former jeopardy was not formally and 
specifically denicd. 

[I] Thc defendant now claims that  the trial court was requested 
to rulc on this plea; the reyucst was refused; and she was denied the 
right to be heard on this matter. The record, however, does not re- 
veal any such request, refusal or denial. It is manifest, however, 
that  the plea was denied as a matter of law since the court proceeded 
with the trial. The failure to make a formal and specific ruling 
undcr the circumstances of this case was not prejudicial error. See 
State v. Curnett, 4 N.C. App. 367, 167 S.E. 2d 63, for a discussion 
by Mallard, C.J., of a similar problem involving a trial judge's .fail- 
ure to specifically rule upon a motion of a defcndant for judgment 
as  of nonsuit. 

121 A plea of forrncr jeopardy is properly dcnied when a mistrial 
is declared as the result of a juror's sudden illncss. I n  State v. Battle, 
267 N.C. 513, 148 S.E. 2d 599, the defendants were charged with 
conspiracy to brcak and enter, with a felonious breaking and cn- 
tering, and with possession of burglary tools. The defendants were 
arraigned and pleas of not guilty were entered. After a jury was 
selected and after the State began introducing evidence, a de- 
fense attorney bccame suddenly ill. The trial judgc thereupon or- 
dered a mistrial over the defendants' objection and continued the 



308 I N  T H E  COURT OF APPEALS [4 

case. On the second trial a plea of former jeopardy was entered. The 
Supreme Court stated: 

"Decision on the plea of former jeopardy depends upon the va- 
lidity of the mistrial order. Unless that  order can be upheld, 
jeopardy attached, and the plea would be good. If the order is 
valid, the plea is not good. 

For obvious reasons the rule against a mistrial finds its max- 
imum rigidity in capital cases. A more flexible rule applies in 
cases of less gravity. (The ordering of a mistrial in a case less 
than capital is a matter in the discretion of the judge, and the 
judge need not find facts constituting the reason for such order.' 
. . . 'We conclude that the trial judge in cases less than cap- 
ital may, in the exercise of sound discretion, order a mistrial 
before verdict, without the consent of the defendant, for phy- 
sical necessity such as the incapacitating illness of judge, juror 
or material witness. . . . His order is not reviewable except 
for gross abuse of discretion, and the burden is upon defendant 
to show such abuse.' . . . The incapacitating illness of the 
only counsel for one defendant', which developed after the trial 
began, is within the rule. The order withdrawing a juror, de- 
claring a mistrial, and continuing the case to the next session of 
the court was valid. Hence the plea of former jeopardy was 
properly denied." 

To like effect, see State v. Pfeifer, 266 N.C. 790, 147 S.E. 2d 190, 
where a juror became suddenly ill. 

[3] There was no abuse of discretion in the instant case. The 
evidence was sufficient to support the denial of the plea of former 
jeopardy as a matter of law. In addition, the defendant consented 
to the order of mistrial. I n  State v. Crocker, 239 N.C. 446, 80 S.E. 
2d 243, the following was stated: 

"It is well established that the plea of former jeopardy cannot 
prevail on account of an order of mistrial when such order is 
ent,ered upon motion or with the consent of the defendant." 

The first contention of the defendant is without merit. 

[5] The second contention of the defendant is that the trial judge 
erred in refusing to grant her motions for a special venire. I t  is 
argued that, if she was to get a fair and impartial trial, a special 
venire should have been called or the action removed to another 
county. I n  support of this argument, i t  is pointed out that twenty- 
two of the forty-nine prospective jurors were excused for cause since, 
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in their opinions, they were prejudiced against the defendant and 
her husband, or each of them and since, in their opinions, they could 
not give the defendant and her husband, or either of them, a fair 
and impartial trial. 

[4] It is a matter of discretion with the trial judge whether to 
call a special venire or to remove the action to another county. G.S. 
9-11 (b) provides, inter alia, that l1 [ t lhe presiding judge may, in his 
discretion, . . . direct . . . a special venire be selected. . . ." 
G.S. 9-12(a) provides, inter alia, that "any judge of the superior 
court, [on the motion of the defendant] if he is of the opinion that 
i t  is necessary in order to provide a fair trial . . . may order as 
many jurors as he deems necessary to be summoned from any county 
or counties. . . ." G.S. 1-84 provides, inter alia: 

"In all . . . criminal actions in the superior and criminal 
courts, when i t  is suggested . . . that there are probable 
grounds to believe that a fair and impartial trial cannot be ob- 
tained in the county in which the action is pending, the judge 
may order a copy of the record of the action removed to some 
adjacent county for trial, if he is of the opinion that a fair 
trial cannot be had in said county. . . ." 

In  State v. Allen, 222 N.C. 145, 22 S.E. 2d 233, the Supreme 
Court stated: 

"A motion for change of venue or for a special venire, may be 
granted or denied in the discretion of the trial judge, and his 
decision in the exercise of such discretion is not reviewable [in 
this Court] unless gross abuse [of discretion] is shown." 

In  State v. Scales, 242 N.C. 400, 87 S.E. 2d 916, the Supreme 
Court stated: 

"A motion for a change of venue or for a special venire from 
another county, upon the ground bhat the minds of the resi- 
dents in the county in which the crime was committed had been 
influenced against the defendant, is addressed to the sound dis- 
cretion of the trial court." 

See State v. Ray, 274 N.C. 556, 164 S.E. 2d 457; State v. Conrad, 4 
N.C. App. 50, 165 S.E. 2d 771; State v. Porth, 269 N.C. 329, 153 
S.E. 2d 10. 

[S] The record in the instant case reveals no abuse of discretion 
by the trial judge in denying the motions for a special venire. 

The second contention of the defendant is without merit. 

[6] The third contention of the defendant is that  the trial judge 
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erred in denying her motions for judgment as of nonsuit entered a t  
the close of the State's evidence and renewed a t  the conclusion of all 
the evidence. It is argued tha t  "[tlhere is not one iota of evidence 
that  the defendant placed a finger on the deceased child except to  
love and to care for the child." There is in fact no direct evidence 
tha t  the defendant is the guilty party. However, there is circum- 
stantial evidence to the effect that  she committed the crime in ques- 
tion. State v. Langlois, 258 N.C. 491, 128 S.E. 2d 803, is a case fac- 
tually similar to the instant case. The Supreme Court held that  the 
evidence raised only a mere conjecture as to the existence of the de- 
fendant's guilt and that her guilt could not be based on mere prob- 
ability as to past events. By  "past events" the Supreme Court was 
referring to the evidence that,  prior to the time in question, she had 
been observed hitting the child with her fists and with the tongue 
of the child's wagon. However, these two cases are readily dis- 
tinguishable. 

I n  Langlois the deceased was a three-and-one-half-year-old boy 
who "had been suffering from anemia most of his life" and who was 
described as  being clumsy and as falling often. I n  the instant case, 
the deceased was a three-year-old boy described as physically normal 
for a child his age. In Langlois the death resulted from extensive 
peritonitis caused by the rupture of the small intestine, a condition 
which had existed for twenty-four to forty-eight hours prior to death. 
The evidence did not reveal whether the defendant had actual con- 
trol and custody of the child during this period of time. The doctor 
who performed the autopsy testified that  the " 'lacerations and bruises 
were traumatic in nature, tha t  is, caused by blows to his body not 
self-inflicted.' " The lacerations and bruises numbered approximately 
150, most of which were superficial. "There were approximately a 
dozen or more lacerations which were through the skin which would 
have required suturing . . . had the child lived. The laceration 
on the abdomen of the child was approximately three eighths to one 
half inch deep." In  the instant case Dr.  LaTourette, who performed 
the autopsy, testified: 

"It is my opinion these conditions had existed for a t  least four 
hours before death. . . . 
. . . I have an opinion satisfactory to myself as to what 
caused the death of Christopher Ledbetter and that  is periton- 
itis or inflammation of the abdominal cavity and this condition 
existed in his body a t  least four hours prior to his death. 

. . . His death was caused by acute peritonitis which is a 



N.C.App.1 SPRING SESSION 1969 311 

poisoning in the abdomcn cavity which had been set up for 
some four hours, a little more or a little less. . . ." 

He further testified: 

"[Blefore the autopsy I observed bruises on the body, on the 
abdomen, arms, legs, forehead and face. . . . 
. . . The abdomen was distended. It contained st mixture of 
fluid and gas and the bowel was bruises (sic) a t  several points. 
There was a wide open tear through the beginning of the small 
intestine. The supporting tissuc that  holds that part of the bowel 
had a tear through it. . . . [Tlhere was a bruise in the pan- 
creas. . . . 
. . . The condition of the head and brain consisted of a 
bruise two to three inches in diameter in the deep part of the 
scalp, over the back side of the skull and a fresh hemorrhage 
on the undcrside of the brain, under the left lobe of the cere- 
bellum. 

. . . [There was] a tear in the surface of the liver. . . . 
I have an opinion satisfactory to myself what would cause in- 

juries that  I have observed upon the body of Christopher Led- 
bettcr, that  is, blunt force, and I believe there were more than 
one blow, approximately tcn blows or more in my opinion." 

[6, 71 The State's evidence was sufficient to show that, on 27 
July 1967, the defendant had actual and exclusive control and cus- 
tody of the child from 7:30 in the morning until between 2:00 and 
3:00 in the afternoon when the child was taken to the office of Dr. 
Baker. The defendants' husband and father of the child was a t  his 
place of employment during such period. He testified that  he had 
bathed the child the night before "and there were not any notice- 
able bruises on him to t,he extent that  I would be conccrncd or 
alarmed about him." This evidence distinguishes the two cases, and 
i t  is abundantly clear that the State's cvidence in the instant case 
is much stronger and probative than in Lunglois. 

'' 'On motion to nonsuit, the cvidence must be considered in the 
light most favorable to thc state, and the state is entitled to 
every reasonable intendment thereon and every reasonable in- 
ference therefrom. Contradictions and discrepancies, even in 
the state's evidcnce, are for the jury to resolve, and do not war- 
rant nonsuit. Only the evidence favorable to the state will be 
considered, and and (sic) defendant's evidence relating to mat- 
ters of defense, or defendant's evidence in conflict with that of 
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the state, will not be considered.' " (citation omitted) State v. 
Young, 271 N.C. 589, 157 S.E. 2d 10. 

"The State's evidence is circumstantial, but the test of its suffi- 
ciency is the same whether the evidence be circumstantial, di- 
rect, or both. 'If there be any evidence tending to prove the fact 
in issue, or which reasonably conduces to its conclusion as a 
fairly logical and legitimate deduction, and not merely such as 
raises a suspicion or conjecture in regard to it, the case should 
be submitted to the jury.' " (citation omitted) State v. Tillman, 
269 N.C. 276, 152 S.E. 2d 159. 

"The rule stated in [State v. Tillnzan, supra] does not mean 
that  the evidence, in the Court's opinion, excludes every reason- 
able hypothesis of innocence. Should the Court decide that the 
State has offered substantial evidence of defendant's guilt, it be- 
comes a question for the jury whether this evidence establishes 
beyond a reasonable doubt that  defendant, and no other person, 
committed the crime charged." State v. Bailiff, 2 N.C. App. 608, 
163 S.E. 2d 398. 

"[Tlhere must be substantial evidence of all material elements 
of the offense to withstand the motion to dismiss. It is imma- 
terial whether the substantial evidence is circumstantial or di- 
rect, or both. To hold that  the court must grant a motion to 
dismiss unless, in the opinion of the court, the evidence ex- 
cludes every reasonable hypothesis of innocence would in effect 
constitute the presiding judge the trier of the facts." State v. 
Stephens, 244 N.C. 380, 93 S.E. 2d 431. 

Again, quoting from Brock, J., in State v. Bailiff, supra: "Con- 
sidering the evidence in the light most favorable to the State we 
think the combination of facts as disclosed by the evidence consti- 
tutes substantial evidence of defendant's guilt, and not merely sus- 
picious circumstances." 

The third contention of the defendant is without merit. 

181 The fourth contention of the defendant is that the trial judge 
committed error in accepting the verdict of the jury. It is argued 
that the trial judge instructed "the jury that they could only find 
the defendant guilty or not guilty of involuntary manslaughter and 
could not find her guilty of manslaughter," but that  "the jury con- 
victed her of manslaughter directly contrary to the . . . charge." 
The record reveals the following: 

"The jury returns in open court, the defendant being present 
and the Clerk taking the verdict stated: 
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CLERK: Members of the jury, have you reached a verdict? 

FOREMAN : We have. 

CLERK: HOW do you find? Do you find the defendant, Carolyn 
Ledbetter, guilty or not guilty of manslaughter, as charged in 

? the Bill of Indictment . . . . 
(EXCEPTION No. 5) 
FOREMAN: We have found her guilty." 

The bill of indictment (supra) is in accordance with the follow- 
ing definition: 

"Involuntary manslaughter is the unlawful killing of a human 
being, unintentionally and without malice, proximately result- 
ing from the commission of an unlawful act not amounting to a 
felony, or resulting from some act done in an unlawful or cul- 
pably negligent manner, when fatal consequences were not im- 
probable under all the facts existent a t  the time, or resulting 
from the culpably negligent omission to perform a legal duty." 
4 Strong, N. C. Index 2d, Homicide, 8 6, p. 197. 

Judge Collier in his charge to the jury, after defining voluntary 
manslaughter, stated : 

"In this case, you are not to concern yourself with voluntary 
manslaughter. You are to concern yourself with involuntary 
manslaughter. 

So, I charge you . . . if you find from the evidence and be- 
yond a reasonable doubt . . . that  . . . the defendant . . . 
so mistreated and abused the deceased child . . . or that she 
so failed to use that degree of care toward the deceased child 
which a reasonably prudent person would use under the same 
or similar circumstances and that such conduct was accom- 
plished by such wanton and reckless disregard of the conse- 
quences so as to  amount to culpable or criminal negligence 
. . . and such conduct on her part was the proximate result 
of the death of Christopher Ledbetter, then i t  would be your 
duty to convict the defendant . . . of involuntary man- 
slaughter." 

The charge, to which no exception was interposed, is concerned 
solely with one crime, involuntary manslaughter. Voluntary man- 
slaughter was not involved in any manner, and this was unequi- 
vocally brought to the attention of the jury. There could have been 
no confusion in the jurors' minds as to what crime was submitted to 
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them for consideration or as to what crime the clerk was referring 
to when he spoke of the bill of indictment. 

I n  State v. Green, 266 N.C. 785, 147 S.E. 2d 377, i t  was stated: 

"There can be no doubt as to  the identity of the criminal of- 
fense of which defcndant was convicted. What was said in . . . 
S. v. Thompson, 257 N.C. 452, 126 S.E. 2d 58, is controlling here: 
'A verdict, apparently ambiguous, "may be given significance 
and correctly interpreted by refcrence to the allegations, the 
facts in evidence, and the instructions of the court." . . . "The 
verdict should be taken in connection with the charge of his 
Honor and the evidence in the casc." . . . , ,, 

I n  the instant case there could be no doubt as to the identity of 
the criminal offense of which the defendant was charged, tried and 
convicted. "When the vcrdict is interpretcd with reference to the 
warrant, the evidence, and the charge, i t  is unambiguous." State v. 
Anderson, 265 N.C. 548, 144 S.E. 2d 581. 

The fourth contention of the defendant is without merit. 

191 The fifth contention of the defendant is that  the trial judge 
committed crror in attempting to take the verdict a second time 
after the clerk had taken the verdict once and after an exception 
had been interposed by the defendant. The following appears in the 
record : 

"CLERK: HOW do you find? Do you find the defcndant, Car- 
olyn Ledbetter, guilty or not guilty of manslaughter, as charged 

7 in the Bill of Indictment . . .. 

FOREMAN: We have found her guilty. 

THE CLERK: YOU find the defendant guilty, so say you all? 

THE COURT: NOW, members of the jury, this is the last jury 
case we will have this week. (Jury excused). 

MR. REDDEN: I move that  the verdict be set aside. Your 
Honor charged that [they] could only find her guilty of in- 
voluntary manslaughter. They found her guilty of manslaugh- 
ter as charged in the Bill of Indictment. 

THE COURT: They were only considering involuntary man- 
slaughter. 
MR. REDDEN: Maybe so, but they came in with a general ver- 
dict of guilty as charged in the Bill of Indictment. 
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MR. LOWE: If your Honor would call them back. 

MR. REDDEN: I don't know whether you can do that or not. 
I don't think you can do that a t  all. They have already rendered 
their verdict and I move to set i t  aside. 

THE COURT: You had better bring them back, so we can 
clear i t  up. Sheriff, bring them on back. (Jury comes back in 
courtroom.) 

MR. REDDEN: Will your Honor let the record show that the 
jury had left the courtroom and your Honor calls them back. 

THE COURT: Yes, sir. Would you risc, please. (Jury stands) 

THE COURT: I t  has been brought to my attention that in tak- 
ing the verdict, the Clerk used the word mandaughter and I 
have asked him to take the verdict again before you leave. Take 
the verdict. 

CLERK: HOW do you find? Do you find the defendant Carolyn 
Ledbetter guilty or not guilty of involuntary manslaughter, as 

3 charged by the Court . . .: 
FOREMAN: We have found her guilty." 

It is argued that the trial judge committed error in accepting the 
initial verdict and in not instructing the jurors to "retire and render 
a proper verdict based upon the instructions." As stated supra, i t  is 
clear that the defendant was properly found guilty of involuntary 
manslaughtcr. The initial verdict is unanlbiguous when interpreted 
with reference to the warrant, the evidence and the charge. When 
the jury returned and again stated that they had found her guilty 
of "involuntary manslaughtcr", this was nothing more than a simple 
change in form. The change, which was in fact unnecessary, did not 
prejudice the defendant in any way. It was simply a different way 
of saying the same thing. The substance and mcaning of the ver- 
dict remained unaltered. The second purported taking of the verdict 
was mere surplusage and the defendant was in no way prejudiced. 
See State v. Whitley, 208 N.C. 661, 182 S.E. 338; State v. Snipes, 
185 N.C. 743, 117 S.E. 500; and State v. Kinsauls, 126 N.C. 1095, 
36 S.E. 31. 

The fifth contcntion of the defendant is without merit. 

[lo] The sixth contention of the defendant is that the trial judge 
committed error in refusing to grant her motion to set the verdict 
aside. It is argued that the trial judge should have set the verdict 
aside "as being inconsistent and directly contrary to his charge." 
IEowever, as seen supra, such an argument is unfounded. The trial 
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judge acted within his discretion, and there was absolutely no abuse 
of this discretion. State v .  i!assey, 273 N.C. 721, 161 S.E. 2d 103. 

The sixth contention of the defendant is without merit. 

This was a difficult and emotional case, and it  is apparent that 
the trial judge approached his task with the utmost concern and 
preparation. The defendant had a fair and impartial trial, and her 
rights were vigorously protected a t  each step of the proceedings. The 
triers of the facts found against the defendant. I n  law we find 

No error. 

BROCK and MORRIS, JJ., concur. 

TOWN OF HILLSBOROUGH, A MUNICIPAI. CORPORATION v. CLARENCE 
DUPREE SMITH AND WIFE, MAE L. SMITH 

No. 6915SC95 

(Filed 30 April 1969) 

1. Municipal Corporations 8 30-- action to restrain noncompliance 
with zoning ordinance - defense of landowner 

In  municipality's action to restrain landowners from continuing con- 
struction work on their land until they obtain a zoning permit therefor in 
compliance with zoning ordinance, landowners may assert as  an affirm- 
ative defense that they in good faith and without notice of the pending 
adoption of the ordinance incurred substantial expense in reliance upon 
a building permit issued to them by the municipality prior to the adop- 
tion of the ordinance. 

2). Municipal Corporations 8 30; Administrative Law 8 2-- action to 
restrain noncompliance with zoning ordinance - exhaustion of ad- 
ministrative remedies 

In  municipality's action to restrain landowners from continuing con- 
struction work on their land until they obtain a zoning permit therefor 
in compliance with a zoning ordinance, landowners, who asserted as an 
affirmative defense their reliance upon a building permit issued by the 
municipality prior to the enactment of the ordinance, are  not required to 
exhaust their administrative remedies by applying for a zoning permit in 
order to challenge the ineffectiveness of the ordinance, since to compel 
landowners to seek relief under the ordinance would be a patently useless 
step, increase cost and promote multiplicity of actions. 

3. Municipal Corporations 5 30; Administrative Law fj + challenge 
to validity of zoning ordinance - exhaustion of administrative rem- 
edies 

The exhaustion of admbiistrati~e remedies is not a prerequisite to the 
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raising of a defense of the invalidity of a zoning ordinance as  it applies 
to certain property. 

4. Municipal Corporations 5 3- issuance of building permit - r ights  
of landowners - effect of subsequently enacted ordinance 

The mere issuance of a building permit vests no rights in ehe permittee 
against a subsequently enacted ordinance prohibiting the intended use, 
but the issuance of a permit coupled with a substantial change of position 
by the permittee in reliance thereon, acting in good faith, vests the right 
to complete the construction. 

5. Municipal Corporations 5 30- zoning ordinance - completion of 
nonconforming use - landowner's good fai th  a n d  expenses - nature 
of expenses 

In  order for landowners to complete construction of a nonconforming 
use prohibited by a zoning ordinance enacted after the issuance of a 
building permit, the landowners must show that they in good faith made 
substantial expenditures in reliance upon the building permit prior to 
the enactment of the ordinance, but the expenditures need not be limited 
to the land itself. 

6. Municipal Ordinances 30-- action t o  restrain noncompliance with 
zoning ordinance - instruction on  defenses 

On issue as to whether landowners made substantial expenditures in 
reliance upon building permit so as  to allow them to complete construc- 
tion of nonconforming use prohibited by zoning ordinance enacted after 
issuance of the permit, instructions which permitted jury t o  consider all 
expenditures made in good faith from date of issuance of the permit to daw 
landowners received notice of revocation of the permit, rather than ex- 
penditures made from issuance of permit to effective date of ordinance, 
is held erroneous. 

APPEAL by plaintiff from Hall, J., September 1968 Civil Session, 
Superior Court of ORANGE. 

On 11 July 1968, the Town of Hillsborough brought an action 
against defendants alleging the adoption on 27 May 1968 of a zon- 
ing ordinance, copy of which was attached to the complaint; that 
the ordinance prohibited excavation or land preparation until a 
zoning permit had been issued; that defendants had begun excava- 
tion and land preparation on their lot, described in the complaint 
without first obtaining a zoning permit. The town asked that defend- 
ants be permanently restrained and enjoined from excavating or 
otherwise preparing their lot described in t,he complaint for any 
nonfarm use, or from erecting any building, buildings or any struc- 
ture thereon without first obtaining a zoning permit therefor. Tem- 
porary restraining order was entered 11 July 1968, and amended on 
31 July 1968, to permit defendants to landscape the property in 
question. Defendants answered averring that the town had issued 
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to  them on 3 May 1968 a building permit, copy of which was at- 
tached to the answcr, and that in reliance thereon and in good faith, 
they had "expended huge sums of money and incurred substantial 
obligations in proceeding with the construction, excavation, purchase 
and improvement of said land and in purchasing equipment, and 
other items of labor and material, to enable the defendants to use 
the said tract of land as a commercial business enterprise." They 
further averred that a t  no time from the issuance of the permit until 
11 June 1968 did they know that  their intended use of the land was 
proscribed by the ordinance; that  a t  the time of the issuance of the 
permit, and a t  the times the substantial expenditures were made and 
the obligations incurred in good faith, in reliance on the building 
permit, the use intended by them was a lawful use of the land. They 
asked that  the temporary restraining order be dissolved, that they 
be permitted to proceed with the contemplated use of the land as 
authorized by the building permit. 

Upon trial, the issue submitted: "Did the defendants in good 
faith and without notice of the pending zoning ordinance prohibit- 
ing the use of their property for business purposes, incur substantial 
expenses in reliance upon the building permit issued to them on 
May 3, 1968?" was answered in favor of defendants, and judgment 
was entered thereon vacating the restraining order. Plaintiff ap- 
pealed. 

Graham & Cheshire b y  Luciz~s M.  Cheshire for plaintiff appellant. 

Alonzo Brown Coleman, Jr., for defendant appellees. 

Plaintiff assigns as error the refusal of the trial court to grant 
plaintiff's motion for judgment as a matter of law for that  plain- 
tiff's only prayer is that  defendants not be allowed to continue t,he 
land preparation without obtaining a zoning permit. It is stipu- 
lated that  defendants have not applied for a zoning permit. Plaintiff 
contends that  defendants have, therefore, not exhausted their ad- 
ministrative remedies. Plaintiff also assigns as error the court's de- 
nial of its motion for a directed verdict on defendants' affirmative 
defense for that  defendants failed to introduce evidence of any work 
done on the land itself prior to the enactmcnt of the ordinance and 
failed to introduce evidence of expense incurred prior to the date de- 
fendants had constructive notice of the zoning ordinance by virtue 
of publication of notice of public hearing. Requcst for pcremptory 
instructions to that  effect was refused, and plaintiff excepted. Plain- 
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tiff tendered the following issue, which was refused and plaintiff ex- 
cepted: "Have the defendants in good faith and without notice of 
the pending zoning ordinance incurred substantial expenses in mak- 
ing improvements to the property of the defendants?" Plaintiff also 
assigns as error portions of the judge's charge for that  the charge 
did not limit expenditures merely to the land itself and for that the 
court failed to charge the jury that  defendants were not justified in 
making expenditures in reliance on a building permit after notice of 
a pending ordinance had been published. 

The questions raised by plaintiff's assignments of error are three- 
fold. May defendants in this action assert the defense of reliance 
on the building permit or are they required to apply for a zoning 
permit? If the defense may be asserted, are they limited to expendi- 
tures and work on the land itself? And must these expenditures and 
work be made and done prior to publication of notice of public 
hearing? 

Plaintiff relies on Garner v. Weston, 263 N.C. 487, 139 S.E. 2d 
642, as authority for its contention that  defendants must exhaust 
administrative remedies and cannot assert the defense of reliance on 
a building permit. We do not agree that  Garner v. Weston is au- 
thority for this position. There the landowners had acquired prop- 
erty and were in the process of constructing a trailer park within 
one mile of the town limits of Gamer. The town adopted an extra- 
territorial zoning ordinance effective 15 hpril 1963. I n  August 1963 
Garner brought suit to enjoin defendants from constructing the 
trailer park. Defendants answered contending that  they had a vested 
right in completing the project as a nonconforming use by reason of 
their having made plans, expended considerable sums of money in 
grading streets, digging a well, building a pump house, laying water- 
lines, concrete patios, and buying trailers. Jury trial was waived by 
the parties. The court heard the evidence and found facts which were 
contrary to most of defendants' evidence. Nevertheless, defendants 
in their brief stated there was no dispute about the facts found. The 
facts found included a finding that health regulations required the 
obtaining of a permit before construction could begin and that de- 
fendants did not have one. The court further found that the ordi- 
nance empowered the board of adjustment to issue a variance permit 
upon proper showing and defendants did not apply for such a permit. 
The court found the defendants had not shown any valid defense to 
plaintiff's action. On appeal, the Supreme Court noted that  since 
there was no dispute about the facts found, i t  was bound by them; 
tha t  they were sufficient to support the conclusions, which, in turn 
sustained the judgment. The Court noted, however, "The court 
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found the zoning ordinance of the Town of Garner made provision 
for a hearing before the Board of Adjustment upon application for 
a permit to complete a nonconforming use, but the defendants have 
not applied for such permit and hence have not exhausted their ad- 
ministrative remedies. (citations omit,ted.) The defendants' show- 
ing, in view of their stipulations, is not sufficient to permit reversal 
of the judgment. However, in view of the expenses incurred, the de- 
fendants, if so advised, may make application for a nonconforming 
use permit as a hardship case. Such permit, however, is discretionary 
with the Board of Adjustment." 

[I, 21 We do not construe the case as requiring the landowner to 
apply for a zoning permit under an ordinance which he contends is 
ineffective in its application to him by reason of vested rights he 
contends he has acquired which make the ordinance ineffective to 
the land use complained of as in contravention to the ordinance. In  
the Garner case the landowner had not been issued a building permit 
by the municipality. 

TVe are of the opinion that the affirmative defense raised by de- 
fendants is permissible. If defendants, acting in good faith and in 
reliance on the building permit, had acquired a vested right to use 
their property for commercial purposes, they are not required to 
apply for a zoning permit as provided by the ordinance. Indeed, to 
require this procedure would be a vain thing under the terms of the 
ordinance. The ordinance provides that  "a11 buildings and other 
structures upon which substantial construction was begun prior tx~ 
adoption of this ordinance or amendment to it, and which do not 
conform to the requirement of said ordinance or amendment shall be 
classified as non-conforming buildings or structures. Xo other begin- 
nings of buildings or structures or uses of land which do not con- 
form to the provisions of this ordinance shall entitle said buildings 
or structures or uses of land to non-conforming status under the pro- 
visions of this ordinance." § 11.1, Hillsborough North Carolina Zon- 
ing Ordinance. The ordinance further requires application for zon- 
ing permit to be made to the Hillsborough Zoning Officer and by § 
12.2 provides: "The Zoning Officer is hereby authorized and i t  shall 
be his duty to enforce the provisions of this ordinance exactly as  
written. The Zoning Officer shall have no powers of interpretation 
or for tlie granting of exceptions or variances. In any case of doubt 
as to the legality of a request for a Zoning Permit the Zoning Offi- 
cer shall refer the request to the Board of Adjustment. Appeal from 
decisions of the Zoning Officer may be made to the Board of Ad- 
justment." 
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[3] To compel defendants to seek relief under the provisions of 
the ordinance would be a patently useless step, increase costs and 
promote multiplicity of actions. The exhaustion of administrative 
remedies is not a prerequisite to the raising of a defense of the in- 
validity of the zoning ordinance as i t  applies to a certain property. 
County of Lake v. MaciVeal, 24 Ill. 2d 253, 181 X.E. 2d 85. 

We now address ourselves to the remaining question raised by 
plaintiff's assignments of error. 

141 Certainly the mere issuance of a building permit vests no 
rights in the permittee against a subsequently enacted ordinance 
prohibiting the intended use. 8 McQuillin, Municipal Corporations, 
(3d ed. 1965) § 25.155, p. 492. But our Court has recognized the 
principle that the issuance of a permit coupled with a substantial 
change of position by the permittee in reliance thereon, acting in 
good faith, vests the right to complete the construction. The principle 
is stated in Warner v. W & 0, Inc., 263 N.C. 37, 138 S.E. 2d 782, as 
follows: 

"The permit created no vested right; i t  merely authorized per- 
mittee to act. If he, a t  a time when it was lawful, exercised the 
privilege granted him, he thereby acquired a property right 
which would be protected; but he could not remain inactive 
and thereby deny to the municipality the right to make needed 
changes in its ordinances. It is not necessary for the permittee 
to show that the construction authorized by the permit has been 
completed before the ordinance is amended. He is protected if, 
acting in good faith, he has made expenditures on the faith of 
the permit a t  a time when the act was lawful. Stowe v. Burke, 
255 N.C. 527, 122 S.E. 2d 374; I n  Re Appeal of Supp1.y Co., 
202 N.C. 496, 163 S.E. 462; 101 C.J.S., 1006-7, 58 Am. Jur. 
1041." 

In  Stowe v. Burke, 255 K.C. 527, 122 S.E. 2d 374, the defendants 
received a permit from the city to construct apartment houses on 7 
July 1961 and on '17 July 1961 the city passed a zoning ordinance 
prohibiting the use of the defendants' property for apartment pur- 
poses. During this 10-day period the defendants spent some $55,000 
for foundation work on the property. The Court held, for the first 
time in North Carolina, that in order for a party to acquire a vested 
right to complete construction of a nonconforming use, expenditures 
made prior to the enactment of the zoning ordinance must have been 
made in good faith. Evidence showed that the defendants were aware 
of a "community of opposition" to the construction of apartments 
on the property, and that they had received a copy of the proposed 
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ordinance. Thus, the Court upheld the trial court's conclusion that 
the defendants had not acted in good faith and therefore acquired no 
vested right to construct the proposed apartment project on the 
property. (The case was tried without a jury.) In the case a t  bar, 
the evidence on the question of good faith is in substantial conflict. 

[5] Plaintiff contends that the test must be whether actual con- 
struction has begun or whether the land was physically used for the 
contemplated construction, and not expenditures made other than 
on thc land itself in preparation to build. This view finds support in 
some jurisdictions. Kiges v. St. Paul, 240 Minn. 522, 62 N.W. 2d 
363. While there is certainly no easy formula available to resolve 
issues of &is kind, wc believe that fairness to both the public and 
the individual propcrty owner is better servcd by a more flexible 
rule. The majority of jurisdictions do not requirc that the substan- 
tial expenditures be made to the land itself. Tremarco Corp. v. 
Garzio, 161 A. 2d 241 (N.J.1 ; Clairrnont Development Co. v. Morgan, 
149 S.E. 2d 489 (Ga.) ; 8 McQuillan, Municipal Corporations, $ 25.157 
and cases there cited; 101 C.J.S., Zoning, § 243 and cases there cited. 
"Obviously, where a use under a permit has been undertaken, with 
investment of capital, the purchase of equipment, employment of 
workers or the like, the protection of that permit is thcn close if not 
tantamount to the protcction of a nonconforming use existing a t  the 
time that zoning restrictions become effective; . . ." McQuillin, 
Municipal Corporations, supra. 

Our Court in In  Re Tndloclc, 261 N.C. 120, 134 S.E. 2d 177, said 
that the mere planning of a development is insufficient to enlarge a 
nonconforming use. Although the precise questions raised here have 
not becn before the North Carolina Supreme Court, a brief review 
of a few cases would indicate that expenditures should not neces- 
sarily bc limited to the land itself, but must be made or incurred in 
good faith and prior to t,he effcctive date of the ordinance. 

In  In  Re Appeal of Supply Co., 202 N.C. 496, 163 S.E. 462, 
plaintiffs had obtained a permit from the city of Goldsboro to op- 
erate a filling station. Approximatcly seven months later the city 
adopted a zoning ordinance which prohibited the operation of plain- 
tiffs' proposed station, except that the ordinance provided as follows: 

"Nothing herein contained shall require any change in the plans, 
construction, size or designated use of any building, structure 
or part thereof for which a building permit has been granted 
by the building inspector before this ordinance becomes effective 
and the construction of which from such plans shall have been 
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started within 90 days after this ordinance becomes effective, , 9 . . . 
Three days before the expiration of the 90-day period the plaintiffs 
placed a grease dispenser and goods to be sold out of a filling sta- 
tion upon the premises. The Court held tha t  i t  was a question for 
the ,jury as to whether, under the circumstances, the plaintiffs were 
precluded from installing tlie gas pumps in accordance with the per- 
mit issued them by the city. 

I n  the Tadlock case, supra, the property owner had planned to 
build a trailer park in three stages. However, he had only worked 
on one section a t  the time of the enactment of the ordinance. The 
Court held tha t  "by planning the development in three stages and 
confining actual construction to Area 1 only, the applicants as to 
Areas 2 and 3 fall within the rule tha t  planning a development 
alone is insufficient to enlarge a nonconforming use." From the 
Court's discussion i t  would appear that little or no funds had been 
spent on Areas 2 and 3 a t  the time the ordinance was enacted. 

I n  Warner v. W d? 0, Inc., mpm, the property owner obtained 
a permit to construct apartment houses on certain property for 
which they held an option. The action was brought by adjoining 
landowners in December 1962 to enjoin defendants from continuing 
construction on the ground that  the proposed use would violate the 
zoning ordinance. The permit was granted on 8 August 1962 and on 
13 September 1962 the city amended the zoning ordinance prohibit- 
ing plaintiff's proposed structure. The amendment was to become 
effective on 28 September 1962. In  discussing expenditures made 
prior to the effective date of the amendment, the Court does not 
state tha t  a vested interest may be acquired only by making im- 
provements to the land. The Court states, "It is not necessary for 
tlie permittee to show tha t  the construction authorized by the per- 
mit has been completed before the ordinance is amended. H e  is pro- 
tected if, acting in good faith, he has made expenditures on the 
faith of the permit a t  a time when the act was lawful." Also, "The 
law accords protection to nonconforming users who, relying on the 
authorization given them, have made substantial expenditures in an 
honest belief that  the project would not violate declared public 
policy. It does not protect one who makes expenditures with knowl- 
edge tha t  the expenditures are made for a purpose declared unlaw- 
ful by duly enacted ordinance." (Emphasis added.) The Court dis- 
cusses each of the expenditures made by the landowner and con- 
cludes tha t  they were not such expenditures as would give him a 
vested right. Expenditures for architect's drawings were made prior 
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to receiving the permit. Therefore, they were not made in reliance 
on the permit. The cost of removing six or seven trees from the 
property would not have been substantial. The parties had pur- 
chased property in reliance on the permit. However, this was done 
after the ordinance was amended, and the court found that there 
was no binding contract to purchase the property prior to the amend- 
ment. The Court does not say that  expenditures, in order to create 
a vested interest in a nonconforming use, must have been made for 
improvements to the land. 

The testimony as to the good faith of defendant's was sharply in 
conflict. Evidence was admitted, without objection, as to all expen- 
ditures made and obligations incurred by defendants after the issu- 
ance of the permit both before and after the effective date of the 
ordinance. This evidence was recapitulated by the trial court in its 
charge. The court correctly instructed the jury that  the permit 
created no vested rights in the defendants, that i t  merely authorized 
the defendants to act and if they exercised the privilege granted by 
the building permit a t  a time when it  was lawful, a property right 
would be acquired, would be protected, and further that  i t  is not 
necessary that the proposed construction be completed prior to the 
adoption of the zoning ordinance. 

[6] However, the court also charged as follows: "If the defend- 
ants acted in good faith and made substantial expenditures in re- 
liance on the permit, but without notice of the pending ordinance 
prohibiting the use of the property for business purposes, the de- 
fendant would be protected, that is, if the defendant made substan- 
tial expenditures in the honest belief that the proposed construction 
would not violate the zoning regulations, the defendant would be 
protected and would be entitled to complete their proposed building, 
as a non-conforming use." Plaintiff assigns this portion of the charge 
as error. We are constrained to agree. We are of the opinion that the 
court did not sufficiently explain and declare the law applicable. The 
jury could have believed that they were free to consider all expen- 
ditures made in good faith from the issuance of the permit to June 
11, the date defendants received notice of the revocation of the 
building permit, rather than those made in good faith after the issu- 
ance of the permit and before 27 May, the date of enactment and 
effective date of the ordinance. The possibility that the jurors might 
have been misled is accentuated by the fact that evidence of all ex- 



N.C.App.1 SPRING SE'SSION 1969 325 

KINNN 2). GOLEY AND CROWSON V. GOLEY AND NOLL 21. GOLEY 

penditures and obligations incurred was before them without objec- 
tion and had been recapitulated by the court. 

Since there must be a new trial, we do not discuss the evidence. 

New trial. 

CAMPBELL and BRITT, JJ., concur. 

DONALD GUY KINNEY v. CHARLES REID GOLEY, SR. 
- AND - 

KENNETH E. CROWSON, BY HIS NLXT ~ ~ I E N D ,  BOBBIE M. GREEN v. 
CHARLES R. GOLEY AND DONALD GUY KINNEY 

-- AND -- 
JOHN L. NOLL, JR. v. CHARLES R. GOLEY AND DONALD GUY KINNEY 

No. 68SC153 

(Filed 30 April 1969) 

1. Automobiles § 9-- failure to give t u r n  signal - evidence of negli- 
gence 

Since the amendment of G.S. 2C-154 by Ch. 768, Session Laws of 1965, 
failure of a motorist to give a turn signal required by the statute is not 
negligence per se, but a violation of the statute must be considered by the 
jury along with other facts and circumstances in deciding whether the 
motorist has breached his common law duty of exercising due care. 

2. Automobiles § 90- instructions - failure to give t u r n  signal - neg- 
ligence per  se 

In  this consolidated trial of three actions arising out of an automobile 
collision, the court erred in instructing the jury that failure to give a 
left turn signal in violation of G.S. 20-154 constitutes negligence per se, 
and such error was not cured when the court read to the jury G.S. 20-154 
in its entirety, including the proviso that a violation of its provisions 
should not be considered negligence per se, since it cannot be known which 
instruction was followed by the jury in arriving a t  a verdict. 

3. Automobiles § 80-- fai lure  to give t u r n  signal - instructions - er- 
r o r  not  cured 

Error by the trial court in instructing the jury that failure to give a 
turn signal required by G.S. 20-154 constitutes negligence per se is not 
cured by another portion of the charge relating to the question of whether 
failure to give the turn signal was a proximate cause of the collision. 

4. Trial  § & consolidation of actions f o r  trial 
The trial court possesses discretionary power in proper cases to order 

the consolidation of actions for trial. 
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5. Automobiles 8 43; !hid § 8- actions by driver and passengers - 
consolidation for  t r ia l  

Where the driver of one automobile involved in a collision brings an 
action against the driver of the other automobile involved in the collision. 
and passengers in the first automobile bring actions against both drivers, 
it is the better practice to try the actions brought by the passengers 
separately from the action brought by one driver against the other, since 
the issue of contributory negligence is not involved in the actions brought 
by the passengers but is involved in the action of one driver against the 
other driver. 

6. Courts §§ 4, 14; Venue § 8-- removal of action from municipal 
court to superior court - jurisdiction upon remand for  new tr ia l  

Contention that court erred in removing action from Municipal Court 
of High Point in which it  was originally instituted to the Superior Court 
of Guilford County is rendered moot by the effecutation of the Judicial 
Department Act of 1965 in the Eighteenth District, G.S. 7A-131, and upon 
remand of the case for new trial, the trial will properly be held in the 
superior court since the amount in controversy exceeds $5,000. G.S. 
78-243. 

APPEALS by defendant Goley and by plaintiff Crowson and plain- 
tiff No11 from Crissman, J., 6 November 1967 Civil Session, GUIL- 
FORD Superior Court, High Point Division. 

These appeals are from the trial of three civil actions which were 
consolidated for trial. Each action arose from the collision which 
occurred about 11:25 a.m. 9 March 1966 on U. S. Highway 220 
about six miles south of Asheboro, in Randolph County, N. C., when 
a 1966 Mustang driven by Donald Guy Kinney collided with a 
1954 Ford driven by Charles R.  Goley. John L. Noll, Jr., and Ken- 
neth E. Crowson were passengers in the Mustang. Goley was the 
sole occupant of the Ford. All occupants of the two vehicles were 
injured and all are involved in this litigation. 

At  the scene of the collision U. S. Highway 220 is a two-lane 
paved highway running generally north and south, with one lane for 
northbound and one lane for southbound traffic. The center of the 
highway is marked with a broken white line with solid yellow lines 
on either side. The highway is straight for a considerable distance 
on either side of the place of collision but visibility is limited for 
both northbound and southbound traffic by reason of the fact that 
the  highway passes over a hill, the crest of which is some 200 to 
225 feet north of the point of collision. A t  the point of collision the 
highway runs downgrade for southbound traffic and upgrade for 
northbound traffic. A gasoline service station is situated approxi- 
mately on the crest of the hill on the  west side of the highway, with 
a paved apron extending approximately 300 feet along the edge of 
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the highway. At  the time of the collision the weather was clear and 
the highway surface was dry. The posted speed limit was 55 miles 
per hour. The Mustang driven by Kinney and in which No11 and 
Crowson were passengers was traveling south and had just passed 
over the crest of the hill immediately prior to the collision. The 
Ford driven by Goley was traveling north. 

Kinney's version of the accident: He was traveling south on 
Highway 220 with Crowson and No11 as passengers a t  a rate of ap- 
proximately 40 to 45 miles per hour. As he approached the crest of 
the hill from the north side he could see south along the highway 
approximately 200 yards and saw the top of an approaching vehicle, 
which he later learned was being driven by Goley. The Goley ve- 
hicle appeared to be approximately three feet over on his (Kinney's) 
side of the road, so he took his foot off of the accelerator and placed 
i t  on the brake pedal. One of the passengers, he believed it  was Noll, 
said: "What in the hell is this guy going to do?" but before this 
statement was completed and as Kinney placed his foot on the brake 
pedal, the approaching vehicle moved back onto its proper side of 
the highway. Kinney then started to put his foot on the accelerator 
to  resume speed but before he did so, the approaching vehicle made 
a sharp left turn directly in front of him when the two vehicles were 
60 to 75 yards apart. Kinney applied his brakes and blew his horn 
but was not able to avoid the collision. He  did not see any turn 
signal given by the driver of the approaching vehicle, either by hand 
or by mechanical signaling device. 

Goley's version of the accident: He was traveling north on High- 
way 220 towards Asheboro. At a point approximately 300 to 400 
feet before he reached the service station which was located on the 
west side of the highway, he turned his signal lights on to make a 
left turn into the service station. He was traveling approximately 40 
miles per hour but slowed down to about fifteen miles per hour and 
looked north on Highway 220 and saw nothing coming before at- 
tempting to make t,he left turn. He started making the left turn into 
the service station driveway at a point approximately 150 feet south 
from the crest of the hill and was then hit by the other vehicle, which 
he never saw approaching. 

Crowson and Noll's (passengers) version of the accident: They 
were riding in the Kinney vehicle, No11 being seated in the front 
seat beside the driver and Crowson sitting in the rear seat behind 
Noll. When the approaching Goley vehicle was first observed, i t  
appeared to be straddling the center line of the highway. It appeared 
that  i t  would go back onto its side of the highway, but never did 
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completely and made an angled turn towards the service station, 
when the collision occurred. No turn signals were observed on the 
Goley vehicle. Kinney was traveling 50 to 60 miles per hour as he 
drove over the crest of the hill. H e  continued traveling straight ahead, 
did not reduce his speed or apply his brakes until he was 50 to 60 
feet from the approaching vehicle, and did not blow his horn. 

The physical evidence, as testified to by the Highway Patrol- 
man who investigated the collision and as illustrated by photographs 
which were taken a t  the time, showed skid marks left by the Kinney 
vehicle for a distance of 72 feet, in a straight line leading to the 
point of impact. These skid marks were in the southbound traffic 
lane near the west side of the highway. The front of the Kinney ve- 
hicle and the right front of the Goley vehicle were smashed. 

As a result of the co!lision, three civil actions were instituted 
and were subsequently consolidated for purposes of trial with the 
following results: 

Case No. 1: Kinney (driver) v. Goley (driver), in which Kin- 
ney sued to recover for injuries allegedly sustained as a result of 
Goley's negligence and in which Goley answered, denying negligence 
on his part, pleading contributory negligence on the part of Kinney, 
and counterclaimed for injuries to Go!ey allegedly sustained as a 
result of Kinney's negligence. The jury answered the issues of neg- 
ligence in favor of Kinney, against Goley, and awarded Kinney the 
sum of $45,000.00 as damages. 

Case No. 2: Crowson (passenger) v. Goley (driver) and Kinney 
(driver), in which Crowson sued both drivers to recover for in- 
juries allegedly sustained as a result of the negligence of each of 
the defendant drivers. The jury answered the issues of negligence in 
favor of Kinney, against Goley, and awarded Crowson damages in 
the sum of $6,000.00, recoverable solely from defendant Goley. 

Case No. 3: No11 (passenger) v. Goley (driver) and Kinney 
(driver), in which Crowson sued both drivers t,o recover for in- 
legedly sustained as a result of the negligence of each of the de- 
fendant drivers. The jury answered the issues of negligence in fa- 
vor of Kinney, against Goley, and awarded No11 damages in the 
sum of $100,000.00, recoverable solely from defendant Goley. 

Kinney and No11 filed their respective actions (Cases Nos. 1 and 
3) in the Superior Court of Guilford County, High Point Division. 
Crowson's action (Case No. 2) was instituted in the Municipal 
Court of the City of High Point and was later removed to the Su- 



N.C.App.1 SPRISG SESSION 1969 329 

perior Court of Guilford County, High Point Division, upon motion 
of Goley over Crowson's objection. 

From judgments entered upon the verdicts, defendant Goley has 
appealed in all three cases, and plaintiffs Crowson and No11 have 
each appealed in their respective cases, all appellants contending that  
a new trial should be granted because of errors committed by the 
trial judge during the consolidated trial of the three cases. 

J. W. Clontz, Jerry C. Wilson, Smith, Moore, Smith, Schell & 
Hunter, by Bynum ;If. Hunter and Larry B. Sitton, for appellee 
Donald Guy Kinney (plaintiff in Case hro. 1 and defendant in Cases 
Nos. 2 and 3). 

Ottway Burton, and Haworth, Riggs, Kuhn & Haworth, by John 
Haworth, for defendant appellant Charles R. Goley, Sr. 

Arch K. Schoch, Jr., for appellant Kenneth E. Crowson (p1ainti.v 
i n  Case No. 2). 

Jerry M. Shuping, and Smith & Casper, by Archie L. Smith for 
appellant John L. Noll, Jr .  (plaintiff in Case No. 3). 

PARKER, J. 
There is no substantial conflict in the evidence indicating that the 

automobile collision which gave rise to the three cases here on ap- 
peal occurred when the Goley vehicle, traveling north on Highway 
220, turned from the northbound lane of travel to cross over the 
southbound lane in order to enter the service station on the west 
side of the highway. There is sharp conflict in the evidence, how- 
ever, as to whether Goley had given a left turn signal before mak- 
ing the turn. Appellant Goley, a defendant in all three cases, assigns 
a s  error the trial judge's charge to the jury as to the effect of G.S. 
20-154, if they should find as a fact that  he had failed to give s 
proper turn signal. In  this connection, the court charged: 

"If you should find from the evidence, and by its greater 
weight, that  this defendant did fail to give such signal, either 
by the mechanical signal indicating a left turn, or by his hand 
straight out to the left,, as the statute requires, that that  would 
be negligence, per se, that  is, that  would be negligence of itself, 
but that wouldn't be enough to find him actionably negligent; 
so, you have to further find from the evidence, and by its 
greater weight, that such failure to give a signal was a proxi- 
mate cause of the collision t,hat took place; but if you find from 
the evidence, and by its greater weight, that  he did fail to give 
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the signal required by statute, and that  that was a proximate 
cause of the collision, then the Court charges you i t  would be 
your duty to answer that  first issue, 'Yes,' under those circum- 
stances." 

The above-quoted portion of the charge, which was the subject 
of appellant Goley's Exception No. 9, was given in connection with 
the judge's charge to the jury in the case in which Kinney was 
plaintiff and Goley was defendant, and the first issue referred t o  
was as to whether plaintiff Kinney was injured by the negligence of 
defendant Goley. By a subsequent portion of the charge, which is 
the subject of appellant Goley's Exception No. 21, the trial judge 
charged in each of the three cases that if the jury should find from 
the evidence and by its greater weight that:  

" (1 ) f  he (Goley) started making his turn without having 
given a signal for making a turn, as required by statute; and, 
if you are further satisfied from the evidence and by its greater 
weight that  . . . such failure to give a signal, as required by 
statute, a distance of 200 feet back from where he turned, if 
you find that  either of those was a proximate cause, a cause 
without which the collision would not have occurred and one 
which he should have foreseen that such collision was likely, or 
that something similar was likely to happen, then t,he Court 
charges you that i t  would be your duty to answer that issue 
'Yes.' " 

The issue referred to in each of the three cases was as to whether 
plaintiff was injured by negligence of defendant Goley. 

[I] Prior to 1 July 1965, failure to give a turn signal as and 
when required by G.S. 20-154 had been held by the North Carolina 
Supreme Court to be negligence per se. C o u m  v. Transfer Co., 262 
N.C. 550, 138 S.E. 2d 228; Mitchell v. White, 256 N.C. 437, 124 
S.E. 2d 137; Grimm v. Watson, 233 S .C .  65, 62 S.E. 2d 538. By 
Chapter 768 of the 1965 Session Laws the Legislature amended G.S. 
20-154(b), effective 1 July 1965, by adding thereto a proviso as 
follows: 

" (P) rovided further that the violation of this section shall 
not constitute negligence per se." 

The collision in the present case occurred after the effective date of 
this amendment. 

I n  Cowan v. Transfer Co., supra, Moore, J., in discussing another 
highway safety statute which had also been amended by the Legis- 
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lature to provide that  a violation was not to be considered negli- 
gence per se, stated: 

"It is the generally accepted view that  the violation of a 
statute enacted for the safety and protection of the public con- 
stitutes negligence per se, i.e., negligence as a matter of law. The 
statute prescribes the standard, and the standard fixed by the 
statute is absolute. The common law rule of ordinary care does 
not apply - proof of the breach of the statute is proof of neg- 
ligence. The violator is liable if injury or damage results, ir- 
respective of how careful or prudent he has been in other re- 
spects. No person is a t  liberty to adopt other methods and pre- 
cautions which in his opinion are equally or more efficacious to 
avoid injury. But casual connection between the violation and 
the injury or damage sustained must be shown; that  is to say, 
proximate cause must be established. In short, where a statute 
or municipal ordinance imposes upon any person a specific duty 
for the protection or benefits or others, if he neglects to perform 
that  duty, he is liable to those for whose protection or benefit 
i t  was imposed for any injuries or damage of the character 
which the statute or ordinance was designed to prevent, and 
which was proximately produced by such neglect, provided the 
injured party is free from contributory negligence. Aldridge 1). 

Hasty,  240 N.C. 353, 82 S.E. 2d 311 ; 38 Am. Jur., Negligence, 
§ 158, pp. 827-829; 65 C.J.S., Negligence, $ 19, pp. 418-420. 

"Where, as in G.S. 20-149(b), a violation is declared not to 
be negligence per se, the common law rule of ordinary care ap- 
plies, and a violation is only evidence to be considered with 
other facts and circumstances in determining whether the vio- 
lator used due care. 

"The distinction, between a violation of a statute or ordi- 
nance which is negligence per se and a violation which is not, 
is one of duty. I n  the former the duty is to  obey the statute, in 
the latter the duty is due care under the circumstances. In  both 
instances other facts and circumstances are to be considered on 
the question of proximate cause; in the latter, other facts and 
circumstances are to be considered also on the question of neg- 
ligence. In  practical effect the real distinction is not so great as 
seems apparent from the definitions." 

121 When the trial court in the cases presently before us instructed 
the jury that if they found as a fact that Goley had failed to give 
the turn signal as required by G.S. 20-154 the violation of the 
statute would be negligence per se, the court usurped one of the 
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functions of the jury. Since a violation of G.S. 20-154 is no longer 
to be considered negligence per se, the jury, if they find as a fact 
the statute was violated, must consider the violation along with all  
other facts and circumstances and decide whether, when so consid- 
ered, the violator has breached his common law duty of exercising 
ordinary care. If a violation of the statute is to be considered negli- 
gence per se, the jury would not need to perform this function, since 
the statute, rather than the common law duty of ordinary care, 
would provide the applicable standard. 

The trial court did read to the jury G.S. 20-154 in its entirety, 
including the proviso that  violation of its provisions should not be 
considered negligence per se. However, simply reading the amended 
statute could not effectively correct the judge's erroneous charge by 
which he had instructed the jury directly contrary to the provisions 
of the amended statute. Conflicting instructions to the jury upon a 
material point, the one correct and the other incorrect, must be held 
for prejudicial error, requiring a new trial, since i t  cannot be known 
which instruction was followed by the jury in arriving a t  a verdict. 
Barber v. Heeden, 265 N.C. 682, 144 S.E. 2d 886. 

[3] Appellee Kinney contends, nevertheless, that any error in 
the judge's charge in this connection was rendered harmless when 
the judge went on to charge the jury: 

"Defendant says that didn't have anything in the world to 
do with it, that the man was already over in the plaintiff's lane 
when he first saw him and that  that put him on notice, that he 
didn't need any further signal, and the Court charges you that  
you are to remember the evidence, and that if, under this evi- 
dence, you are of the opinion that he was already on notice 
about it, and that such a signal was not necessary, then you 
would not consider that a t  all in the matter to be considered as 
negligence." 

We view this portion of the charge as relating to the question of 
whether failure to give the signal as required by G.S. 20-154(b) was 
a proximate cause of the collision, rather than as relating to the 
question of whether Goley had breached his duty of ordinary care. 
I n  any event, since it  is impossible to know which of the sharply 
conflicting versions of the collision the jury found to be the truth of 
the matt,er, the above portion of the charge could not eliminate the 
prejudicial error which was contained in the court's previous very 
clear, but erroneous, instruction that  failure to give the turn signal 
required by the statute must be considered negligence of itself. Since 
the erroneous portion of the charge was relevant to all three cases 
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here on appeal, appellant Goley is entitled to new trials in all three 
of the cases. In  view of this holding, i t  is not necessary that we 
consider appellant Goley's remaining assignments of error, which 
relate to other portions of the court's instructions to the jury. 

[4, 51 Appellants Crowson and No11 each assign as error the ac- 
tion of the trial judge in consolidating the three cases for trial over 
their objections. It is well established that the trial court possesses 
discretionary power in proper cases to order the consolidation of ac- 
tions for trial. Kanoy 1). Hznshazc, 273 N.C. 418, 160 S.E. 2d 296; 
Davis v. Jessup, 257 N.C. 215, 125 S.E. 2d 440; Peeples v. R. R., 
228 N.C. 590, 46 S.E. 2d 649; 1 McIntosh, N. C. Practice 2d, $ $  
1342, 1343. In  Kanoy v. Hinshaw, supra, while a majority of the 
Supreme Court approved consolidation under the facts there pre- 
sented, the Court, speaking through Branch, J., said: "We do wish 
to  stress, however, that in considering consolidation of actions for 
trial, the trial court should carefully weigh the possibilities of con- 
fusion, misunderstanding or prejudice to the parties which might 
arise from such consolidation." Consideration of the appeal presently 
before us leads to the conclusion that  i t  would be better to try the 
actions brought by Crowson and Noll, passengers in the Kinney 
automobile, separately from the action brought by driver Kinney 
against driver Goley. The issue of contributory negligence is not in- 
volved in the actions brought by the two passengers against both 
drivers. It is directly involved in the action brought by one driver 
against the other driver. Consolidation of the three cases for trial 
presents difficulties in charging the jury in a manner which will not 
lead to confusion. Under similar circumstances, the Korth Carolina 
Supreme Court has held that i t  mould be better practice not to con- 
solidate for purposes of trial. Dixon v. Brocktc~ell, 227 N.C. 567, 42 
S.E. 2d 680. 

[6] Appellant Crowson also assigns as  error the removal of his 
action from the Municipal Court of the City of High Point, in which 
i t  was originally instituted, to the Superior Court of Guilford County, 
High Point Division, which action was taken by the trial court on 
motion of defendant Goley but over objection of plaintiff Crowson. 
This contention, however, has been rendered moot by the effectua- 
tion of the Judicial Department Act of 1965, G.S. 7A-l, et seq., in 
the Eighteenth District. G.S. 7A-131. Cpon remand of all three of 
the cases involved in this appeal for new trial the trial would prop- 
erly be held in the superior court division, since the amount in con- 
troversy in each case exceeds $5,000.00. G.S. 78-243. 

We deem it  unnecessary to  consider the remaining assignments 
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of error made by appellants Crowson and Noll, since in any event 
there must be new trials and the questions raised will probably not 
recur. 

New trial. 

MALLARD, C.J., and BROCK, J., concur. 

PINEY MOUNTAIN PROPERTIES, INC. v. NATIONAL THEATRE SUPPLY 
COMPANY, A CORPORATIOX; CLARK C. TOTHEROW AND JOHN R. 
INGLE. SUBSTITUTE TRUSTEES 

No. 692SSCl93 

(Filed 30 April 1969) 

1. a p p e a l  and  E r r o r  § 4+ abandonment of assignments of error  
Assignments of error not supported by reason or argument in appellant's 

brief are deemed abandoned. 

2. Mortgages and  Deeds of Trust  19- injunction t o  prevent fore- 
closure - sufficiency of evidence 

Under the terms of an escrow agreement, plaintiff, holder of a note 
secured by a purchase money deed of trust on certain property, was 
given the right to pay two superior construction loan deeds of trust on 
the property in case of default and to hare that amount credited on a 
nonnegotiable note secured by a deed of trust on the property. which note 
and deed of trust were later assigned to defendants. The two construc- 
tion loan deeds of trust were paid with funds received from a new long- 
term loan secured by a deed of trust on the property, default was made 
in payment of the new loan, and payments have been made by plaintiff 
to keep the new loan in current status. ITeZd: In  this action to restrain 
defendants from foreclosing the deed of trust assigned to it, the trial 
court properly found that the parties intended that the new long-term 
note and deed of trust be in substitution of the construction loan notes 
and deeds of trust, that plaintiff was therefore entitled to credit upon 
the nonnegotiable note held by defendant for payments which plaintiff 
made upon the new long-term loan, and that the note held by defendant 
is not in default when such credits are considered. 

3. Bills a n d  Sotes  3 19- assignee of nonnegotiable note  
The assignee of a nonnegotiable note is not a holder in due course and 

takes the note subject to all defenses which might have been asserted 
against the payee. 

4. Mortgages and  Deeds of Trust  19- injunction t o  prevent fore- 
closure 

In this action to restrain defendants from foreclosing under a deed of 
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trust, defendants should not be permanently restrained from such fore- 
closure notwithstanding the evidence shows that the note secured by the 
deed of trust is not in default, since the note may become in default at  
some time in the future while defendants are still assignees thereof. 

5. Mortgages a n d  Deeds of Trust  8 20- finding t h a t  mortgage lien 
is extinguished - necessary parties 

In this action to restrain defendants from foreclosing a deed of trust, 
the court erred in finding that the lien of a deed of trust held by a cor- 
poration which was not a party to the present action was extinguished 
by a merger of the legal and equitable title in the corporation, since the 
corporation would be a necessary party to any such adjudication. 

APPEAL by defendant from a judgment by Martin (Harry C.), 
J., entered 23 October 1968, after a trial a t  the 1 April 1968 Session, 
BUNCOMBE Superior Court. 

In  the year 1960 H. L. Thrash, Jr., and Dewey R.  Worley be- 
gan negotiations to purchase from Piney Mountain Properties a 
tract of land located on Tunnel Road in the City of Asheville, 
Buncombe County, North Carolina. Thrash and Worley also ne- 
gotiated with C. E. Hemingway relative to constructing a motel on 
said tract of land. Thrash and Worley later formed a corporation 
by the name of Host of America Motels of Asheville, Inc., for the 
purpose of owning and operating the motel; and Hemingway later 
formed a corporation by the name of Mohow, Inc., for the purpose 
of financing and constructing the motel. Although the early trans- 
actions were by the individuals, there is no controversy that the 
newly formed corporations succeeded to all the rights and liabili- 
ties of their respective organizers; therefore, all of the transactions 
will be treated as though made by the corporations. 

For convenience, Piney Mountain Properties, Inc., will be re- 
ferred to as Piney M t . ;  H.  L. Thrash, J r ,  and Dewey R.  Worley and 
Host of America Motels of Asheville, Inc., will be referred to as 
Motel; and C. E. Hemingway and Mohow, Inc., will be referred to 
as Mohow. 

On 14 December 1960 Piney Mt. conveyed the tract of land on 
Tunnel Road to Motel and Motel executed its note secured by a 
deed of trust for the purchase money. On 21 December 1960 Motel 
conveyed the property to Mohow. 

By  an instrument entitled Escrow Agreement dated 1 August 
1961 Motel, Mohow and Piney Mt., agreed upon the financing for 
construction of the motel and the priority of the various liens of 
the deeds of trust which were described in the instrument, and the 
rights, liabilities and privileges of all three of the parties. 
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The Escrow Agreement contemplated tha t  Mohow would secure 
construction money by note, or notes, secured by a deed of trust 
upon the property involved, and the agreement provided that Piney 
Mt.  would subordinate the lien of its purchase money deed of trust 
to the lien of thc construction loan deed of trust. The agreement 
further provided that in the event Mohow secured a long term 
permanent construction loan Mohow would give credit for the 
amount of the loan on the note which Motel was to execute and 
deliver to h/Iohow for the construction cost. 

Although the Escrow Agreement mentioned construction loans 
from First Citizens Bank & Trust Co., Charlotte, and Durham Life 
Insurance Company, so far as the record discloses no such loans 
were obtained. Instead, Moliow negotiated construction loans from 
Cameron Brown ($275,0001 and Knox Homes Corp. ($214,5001, and 
Piney Mt .  subordinated the lien of its purchase money deed of trust 
to the liens of the two construction loans. Thereafter Mohow re- 
conveyed title to the property to Motel and Motel executed and 
delivered its note secured by deed of trust on the property involved 
to Mohow in the sum of $961.875. This note was to cover $506,250 
as partial payment to Mohow for the construction of the motel, plus 
$455,625 as carrying charges over a fifteen-year period. 

The Escrow Agreement provided that Piney Mt. would also 
subordinate the lien of its purchase money deed of trust to the lien 
of the deed of trust securing the note for $961,875 from Motel to 
Mohow; and Piney Mt. executed the subordination agreement. 

The record is not clear as to why i t  was done, but Piney Mt. 
thereafter received three notes secured by deeds of trust upon the 
property involved in substitution for its original purchase money 
deed of trust. 

Thereafter Mohow and Motel obtained a loan from Florida 
Capital Corp. ($165,000) evidenced by a note from Motel and Mo- 
how, and secured by a deed of trust on the property involved, Ncxt, 
a long term loan was negotiated with Goodyear Mortgage Company, 
and Motel executed its note in the sum of $672,000, secured by a 
deed of trust on the property involved. Simultaneously with the ex- 
ecution of the note and deed of trust by Motel to Goodyear Mort- 
gage Company, Piney Mt. and Mohow executed an agreement which 
subordinated the liens of their security to the lien of Goodyear's 
security. The subordination agreement contained the following lan- 
guage: l L I ~  IS EXPRESSLY UNDERSTOOD , ~ N D  AGREED that except for 
such subordination, the Deeds of Trust now held by the respective 
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parties hereto, . . . and all and singularly the terms and condi- 
tions thereof shall be and remain in full force and effect." 

The note for $961,875, secured by deed of trust on the property 
involved, which Motel had executed to Mohow, and to which Piney 
Mt. agreed to subordinate its security, provided that  i t  was subordi- 
nate to the deeds of trust to Cameron Brown and Knox Homes 
Corp., and further provided that in case of default in payment to 
Cameron Brown or Knox Homes Corp., Piney Mt. would be en- 
titled to pay those superior liens and receive pro tanto credit upon 
the $961,875 note and lien insofar as i t  affected Piney Mt.'s se- 
curity. 

Mohow purchased furniture and fixtures for the motel from 
National Theatre Supply Company, and executed and delivered to 
National Theatre Supply Company its unsecured note for $45,025.65 
in payment of the costs of the furniture and fixtures. Thereafter, as 
collateral security for the $45,025.65 note, Mohow assigned to Na- 
tional Theatre Supply Company its $961,875 note and deed of trust 
from Motel. 

There was default in the payment of the obligation to Good- 
year Mortgage Company, and, in accordance with the provisions 
of its deed of trust, Goodyear notified Piney Mt. of the default. 
Piney Mt ,  instituted and completed foreclosure of its three deeds 
of trust (which were subordinated to the Mohow lien of $961,875 
and the Goodyear lien of $672,000) and became the final purchaser 
a t  the foreclosure sale. Piney Mt.  thereafter paid to Goodyear the 
sum of $76,662.99 to cover the arrears on Goodyear's note, and 
Piney Mt.  has since made the monthly payments to Goodyear to 
maintain that  note in current status, having paid a t  the time of 
the institution of this action a total of $119,223.03 on the Goodyear 
note. 

Mohow defaulted in payment of its $45,025.65 note to National 
Theatre Supply Company and National Theatre Supply caused 
foreclosure proceedings to be instituted upon the $961,875 deed of 
trust which Mohow had assigned to i t  as collateral security. 

Piney Mt. instituted this action to restrain the foreclosure by 
National Theatre Supply alleging credits due on the $961,875 note 
secured by the deed of trust based upon credits provided for in the 
Escrow Agreement, in the deed of trust to secure the $961,875 note, 
and in the agreement by Mohow and Piney Mt. to subordinate their 
liens to the Goodyear Mortgage lien. Piney Mt. also alleges other 
grounds for extinguishment of the Mohow lien, but they are not 
considered pertinent for purposes of this opinion. Also, there were 
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numerous conveyances, notes and deeds of trust, assignments, a re- 
ceivership, negotiations, and correspondence which have been omitted 
from the foregoing summary of transactions, because we consider 
that  those discussed are sufficient for disposition of this appeal. 

After issuance of a temporary restraining order, which upon hear- 
ing was continued in effect until final trial, the case was, by agree- 
ment, heard by Judge Martin sitting without a jury. Judge Martin 
made extensive findings of fact, and concluded upon several grounds 
that National Theatre Supply Company was not entitled to fore- 
closure of the assigned deed of trust. 

Van Winkle, Walton, Buck, Wall, Starnes & Hyde, by Herbert 
Hyde; and Bennett, Kelly & Long, by Robert B. Long, Jr., for plain- 
tiff appellee. 

McGuire, Baley & Wood, by Richard A. Wood, Jr. ,  and James 
T. Rusher; and Myers, Sedberry & Collie, by Charles T. Myers, for 
defendant appellant. 

[2] The primary question for determination is whether the note 
and deed of trust to Florida Capital Corp. was in substitution, within 
the contemplation of the parties, of the note and deed of trust to 
Knox Homes Corp.; and whether the note and deed of trust to 
Goodyear Mortgage Company was in substitution, within the con- 
templation of the parties, of the notes and deeds of trust to Cameron 
Brown and Florida Capital Corp. If so, the recitations and pro- 
visions of the Escrow Agreement and the deed of trust from Motel 
to Mohow would apply equally to the deed of trust to Goodyear 
Mortgage Company. 

[I] Defendant filed an exception to a portion of finding of fact 
No. 24, which deals with the loan from Florida Capital Corp., and 
this is subject to its assignment of error No. 17. The portion of 
finding of fact No. 24 which is excepted to reads as follows: 

"That the monies borrowed by Mohow, Inc., and Host of 
America Motels of Asheville, Inc., were used to pay off the note 
executed by Mohow, Inc., in favor of I h o x  Homes Corpora- 
tion, said note being secured by n deed of trust from Mohow, 
Inc., to Elmer Hilker, Trustee as aforesaid." 

Defendant makes no argument or contention in its brief that  there 
is no competent evidence to support this finding of fact, and since 
no reason or argument is stated in defendant's brief in support of 
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this assignment of error, i t  is deemed abandoned. Rule 28, Rules of 
Practice in the Court of Appeals of North Carolina. Therefore, for 
purposes of this lawsuit, i t  is established as a fact that  the proceeds 
from the Florida Capital Corp, loan were applied to pay off the bal- 
ance of the original construction loan from Knox Homes Corp. 

[ I ]  Finding of fact No. 28 by the trial court is as follows: 

"28. That a portion of the proceeds from t,he loan by Good- 
year Mortgage Corporation as aforesaid was applied to pay 
off the aforesaid note to Cameron-Brown Company, said note 
being secured by a deed of trust recorded in Deed of Trust 
Book 645 a t  Page 251 and the note to Florida Capital Cor- 
poration said note being secured by a deed of trust recorded in 
Deed of Trust Book 661 a t  Page 418." 

Defendant filed an exception to this finding of fact and it  is the 
subject of its assignment of error No. 20. However, defendant makes 
no argument or contention in its brief that there is no competent 
evidence to support this finding of fact, and since no reason or 
argument is stated in defendant's brief to support this assignment 
of error, i t  is deemed abandoned. Rule 28, supra. 

[2] Therefore, for purposes of this lawsuit, i t  is established as a 
fact that a portion of the proceeds from the Goodyear Mortgage 
Company loan was applied to pay off the original construction loans 
from Cameron Brown and Florida Capital Corp. (the proceeds from 
Florida Capital Corp. loan having been applied to pay the balance 
of the Knox Homes Corp. loan). The foregoing facts, when coupled 
with the recitals and provisions of the Escrow Agreement, ~ i t h  the 
provisions of the deed of trust from Motel to Mohow, and with the 
provisions of the subordination agreement executed by Piney Mt. 
and Mohow for the benefit of Goodyear Mortgage Company, clearly 
support the trial judge's finding of fact No. 30, which reads as fol- 
lows : 

"30. That i t  mas the intention of all parties to said deed 
of subordination and affected thereby that the transaction with 
Goodyear Mortgage Corporation and the said loan from Good- 
year Mortgage Corporation was to be a substitution of capital 
for and in place of the liens paid off from the proceeds of the 
loan from Goodyear Mortgage Corporation, to wit: The loan 
from Cameron-Brown Company and the loan from Florida 
Capital Corporation, and that  i t  was further the intention of 
all of the parties that all of said parties would retain all rights 
under the agreements and instruments theretofore entered into 
by them." 
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B y  findings of fact Yos. 37(a)  and 37(b) ,  to which no exceptions 
are taken, Judge Martin found, in effect, that  a t  the time of the in- 
stitution of this action the $961,875 note was not in default. These 
findings of fact are as follows: 

"37(a).  Tha t  the payments made on the note in the amount 
of $961,875.00 and the Goodyear note in the sum of $672,000.00 
prior to the institution of this action totaled $241,100.86. 

"37(b). Tha t  the total amount which could have been due 
on the Mohow note by its terms prior to the institution of this 
suit was in the sum of $224,437.50." 

Absent an exception properly taken and assigned as error, this Court 
is bound by the findings of fact by the trial court. For purposes of 
this lawsuit those findings are conclusive. 

12-41 Therefore, having determined tha t  the $961,875 note, secured 
by deed of trust, from Motel to Mohow was not in default by reason 
of the credits due thereon from the terms of the deed of trust itself, 
because the note and deed of trust to Goodyear Mortgage Company 
was in substitution of the original construction loan, i t  follows tha t  
we concur in the ruling of the trial judge tha t  the substituted trus- 
tees under the $961,875 note should be restrained and enjoined from 
foreclosing under the deed of trust. National Theatre Supply Com- 
pany is not a holder in due course of the $961,875 because by its 
terms i t  is a nonnegotiable note; therefore National Theatre Supply 
Company took the note subject to all defenses which might have 
been asserted against the payee. 1 Strong, N.C. Index 2d, Bills and 
Notes, § 19, p. 732. However, they should not be permanently re- 
strained and enjoined for the reasons tha t  i t  is possible tha t  the 
$961,875 note may become in default a t  some time in the future 
while defendants are still assignees thereof. Therefore, we modify 
and affirm paragraph 1 of the Order of the trial judge to thc extent 
tha t  i t  should be modified to read as follows: 

1. Tha t  the defendants, Xational Theatre Supply Company, 
a corporation; Clark C. Totherow and John R. Ingle, Substitute 
Trustees, be and they are hereby restrained and enjoined from 
foreclosing on the lands described in the deed of trust recorded 
in Deed of Trust Book 650 a t  Page 375 in the Buncombe County, 
North Carolina, Registry, from Host of America Motels of 
Asheville, Inc., to Jack T .  Hamilton, Trustee for Mohow, Inc., 
the same being dated July 12, 1963, and recorded July 16, 1963, 
in the office of the Register of Deeds for Buncombe County, 
North Carolina, until such time as they can show that the note 
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secured by said deed of trust is in default, after considering the 
credits due upon said note by payments made upon the Good- 
year Mortgage Company note. 

[5] Apparently paragraphs 2 and 3 of the Order of the trial court 
were entered as a result of the trial judge's conclusion that  a merger 
of the legal and equitable title has occurred in Mohow, thereby ex- 
tinguishing the lien of the deed of trust. Mohow is not a party to  
this action. The assignment of the $961,875 note was not of the full 
value thereof, but, on the contrary, i t  was assigned only as collateral 
security for the $45,025.65 note given by Mohow to defendant. 
Mohow would be a necessary party to a determination that  the lien 
of its deed of trust to secure the $961,875 note had been extinguished 
by any merger of the legal and equitable title. Since Mohow is not 
a party to  this action any adjudication in regard thereto was error. 
Therefore, we reverse that part of the Order set out in paragraphs 
2 and 3, reading as follows: 

((2. That the note in the sum of $961,875.00 from Host of 
America Motels of Asheville, Inc., to Mohow, Inc., be and the 
same is hereby declared to be null and void and of no effect; 
and that  the deed of trust securing the same from Host of 
America Motels of Asheville, Inc., to Jack T. Hamilton, Trustee 
for Mohow, Inc., be and the same is hereby cancelled of mord .  
AKD IT IS FURTHER ORDERED that  the defendants, National 
Theatre Supply Company, Clark C. Cotherow (sic) and John 
R. Ingle, Substitute Trustees, cancel the same of record. 

"3. That the instrument recorded in Deed Book 931 a t  
Page 39 be and the same is hereby cancelled of record." 

We do not disturb paragraph 4 of the Order which taxes the cost 
of the action against the defendant. 

Modified and affirmed in part. 

Reversed in part. 

CAMPBELL and MOHRIS, JJ. ,  concur. 
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BAILLIE LUMBER COMPANY, INC. v. KINCAID CBROLINA 
CORPORATION 

No. 6927SC87 

(Filed 30 April 1969) 

1. Accord and Satisfaction 8 2-- burden of proof 
The burden of proving the defense of accord and satisfaction is on the 

debtor. 

2. Accord and  Satisfaction § B- question of l aw and  fact  
The question of accord and satisfaction may be one of fact and of law. 

3. Trial § 57- t r ia l  by agreement of t h e  parties- role of t h e  trial 
judge 

In a trial wherein the parties submitted to the court an agreed state- 
ment of the facts and issues to be answered by the court, the trial judge 
is the judge of both the law and the facts. 

4. Appeal and  E r r o r  8 57- review of findings of fact  
Where the facts supported by competent evidence are sufficient to sup- 

port the conclusions of law and the judgment, an assignment of error to 
the findings of fact and to the failure to find other facts will be over- 
ruled. 

5. Accord and  Satisfaction 8 1; Compromise and  Settlement § 1- dis- 
puted and  undisputed claims 

A compromise and settlement must be based on a disputed claim; an 
accord and satisfaction may be based on an undisputed or liquidated 
claim. 

6. Compromise a n d  Settlement 8 1- statutory settlement 
G.S. 1-540 applies as a compromise and settlement when an agreement 

is made and accepted. 

7. Accord and  Satisfaction § 1- essentials of t h e  a.ccord - offer and  
acceptance 

An offer by a debtor to pay its creditor thirty-five per cent of the un- 
disputed contract price of lumber on condition that within sixty days from 
August 16 a sufficient number of its other creditors accept a similar offer 
of thirty-five per cent in full settlement of their accounts, and the reply 
by the creditor agreeing to accept thirty-fi?,e per cent of the account in 
settlement of the debt provided that payment be made on or before 
September 20, do not constitute an agreement such as will support the 
debtor's plea of accord and satisfaction. 

8. Accord and  Satisfaction § 1- essentials of t h e  agreement and  sat- 
isfaction 

An accord and satisfaction is composed of two elements: the accord 
which is the agreement and the satisfaction which is the execution or 
performance of the agreement. 
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9. Accord and Satisfaction 5 1- payment on undisputed claim - com- 
mon law rule  

Under the common law, an agreement to receive a part of a debt due 
in lieu of the whole of an undisputed, as  distinguished from a disputed 
debt due, was held to be a nzcdum pactum as to all in excess of the sum 
actually paid. 

10. Accord and  Satisfaction 3 1- definition of liquidated account 
An account is liquidated when the amount thereof has been fixed by 

agreement or if it can be exactly determined by the application of rules 
of arithmetic or of law. 

11. Accord and  Satisfaction 5 1- acceptance of check i n  payment - 
creditor's r ight  t o  collect b d a n c e  of debt 

Nothing else appearing, a check given and received by the creditor 
which purports to be payment in full of an account does not preclude 
the creditor accepting it  from showing that in fact it was not in full 
unless under the principle of accord and satisfaction there had been an 
acceptance of the check ir, settlement of a disputed account. 

12. Accord and  Satisfaction 8 1- what  constitutes a n  agreement - 
payment by a n d  acceptance of check 

Where there had been no agreement between the creditor and debtor 
to pay a sum less than the total smount of the account due, nor had 
there been an offer to pay the debt by installments, payment by the 
debtor of thirty-five per cent of the undisputed debt by two separately 
dated checks bearing on the face of one the words "first instalment of 
agreed settlement" and on the other "final instalment of agreed settle- 
ment," and the negotiation of the checks by the creditor with the indorse- 
ment "with reservation of all our rights," do not as a matter of law re- 
sult in accord and satisfaction of the undisputed account; consequently, 
the creditor may enforce collection of the unpaid balance of the account. 
G.S. 1-640. 

13. Accord and Satisfaction 5 1- the  a c c ~ r d  - necessity fo r  consid- 
eration 

Consideration must in some form be present in an accord. 

14. Accord and Satisfaction 5 1; Compromise and  Settlement 3 1- ap- 
plicability of contract law 

Whether denominated accord and satisfaction or compromise and 
settlement, the executed agreement terminating or purporting to terminate 
a controversy is a contract, to be interpreted and tested by established 
rules relating to contracts. 

15. Uniform Commercial Code 5 % construction and interpretation 
The courts are  required to liberally construe and apply the provisions 

of the Uniform Commercial Code to promote its underlying purposes and 
policies. G.S. 25-1-102. 

16. Uniform Commercial Code 3 3- date  of application 
The Uniform Commercial Code, which became edective a t  midnight on 

30 June 1967, does not apply to transactions validly entered into before 
1 July 1967. 
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17. Uniform Commercial Code § 3- d a t e  of application 
Although lumber was sold and delivered prior to 1 July 1967, provision! 

of the Uniform Commercial Code are applicable to the giving and re  
ceiving of checks in payment of the lumber where the transactions relat 
ing to the checks occurred after 1 July 1967. G.S. 25-10-101, G.S. 25-10-102 
G.S. 25-3-104. 

18. Uniform Commercial Code § 4- what  constitutes acceptance undei 
reservation of rights 

Where debtor pays thirty-five per cent of an account with checks bear 
ing on the face of one the words "first instalment of agreed settlement' 
and on the other "final instalment of agreed settlement," the credit01 
reserves its right to collect the remainder of the unpaid account when il 
indorses the checks "with reservation of all our rights." G.S. 25-1-207. 

APPEAL by defendant from Snepp, J., September 1968 Civil Ses- 
sion of the Superior Court of LINCOLN County. 

The plaintiff, Baillie Lumber Company, Inc. (Baillie), a lumber 
distributor in New York, on 6 April 1967 sold and delivered a quan- 
tity of lumber to the defendant, Kincaid Carolina Corporation (Kin- 
caid). On 6 April 1967 Baillie sent its statement for the lumber to 
Kincaid in the amount of $2,447.61. There was no controversy over 
the quantity, quality, or price of the lumber. Kincaid admits in i t e  
answer to Baillie's complaint that the contract price for the lumber 
was $2,447.61 and that i t  was payable within thirty days. Kincaid 
did not pay for the lumber, and on 16 August 1967, through its at- 
torneys, wrote its creditors, enclosed a financial statement, asserted 
that i t  could not pay them, and offered them a thirty-five per cent 
settlement. This letter contained, among other things, the following: 

'(Provided a sufficient number of creditors accept this proposal 
within sixty (60) days from the date of this letter, the stock- 
holders will make available to the company sufficient funds to 
pay to the trade creditors 35% in full settlement of their ac- 
count. The company also intends to pay in full forty-four 
creditors whose accounts are less than $200.00 each, and which 
accounts total $3,145.37. The stockholders feel that this will 
enable them to liquidate the current assets in an orderly fashion, 
and to find a buyer for the fixed assets under other than forced 
sale conditions." 
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On 25 August 1967 Baillie replied to defendant's letter, as fol- 
lows: 

"Gentlemen : 
Re: Account Owing to Baillie 

Lumber Co., Inc. in the 
Amount of $2,447.61 

We have reviewed your letter of August 16, 1967, and the 
enclosed Statement of Financial Position as of July 31, 1967. 

Provided that such letter and such Statement of FinanciaE 
Position together contain all of the relevent (sic) information 
which is needed to be furnished to enable us, as a creditor of 
Kincaid Carolina Corporation, to determine the action to be 
taken on the proposal therein made to creditors and provided 
that  payment is made to us on or before September 20, 1967, we 
agree to accept 35% of our account in full settlement." 

The record reveals no further communication between the parties 
until the date of 27 February 1968 when Kincaid forwarded to Baillie 
its check no. 4985 dated 27 February 1968 in the sum of $428.33 with 
the following words typed on the face thereof: "First instalment of 
agreed settlement." Baillie received the money for this check after 
typing on the back thereof above it,s indorsement the following 
words: "With reservation of all our rights." 

Thereafter, Kincaid forwarded to Baillie its check no. 5118 dated 
12 April 1968 in the sum of $428.33 with the following words typed 
on the face thereof: "Final instalment of agreed settlement." Baillie 
received the money for this check after writing on the back thereof 
above its indorsement the following words: "With reservations of 
all our rights." 

On 2 May 1968 Baillie instituted this action asserting, among 
other things, that  Kincaid had paid $856.66 of the contract purchase 
price of the lumber, leaving a balance due of $1,590.95. Kincaid in 
its answer asserted that Baillie had agreed upon a settlement of this 
account and had accepted payment of a lesser sum in compromise 
of the whole as a full and complete discharge of the same. As a 
further answer, Kincaid asserted in its a,nswer that when Baillie re- 
ceived, cashed, retained, and appropriated the proceeds from the two 
checks that  such resulted in an accord and satisfaction and that  
G.S. 1-540 is a complete "defense and bar to any recovery in this 
case. 

When the case came on for trial, the parties submitted to the 
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court an agreed statement of facts and agreed that  the issues sub- 
mitted by them be answered by the court. 

The court made findings of fact, conclusions of law, and entered 
judgment that Raillie have and recover of Kincaid the sum of $1,- 
590.05 with interest. Kincaid appealed, assigning error. 

Ervin, Horack & McCartha by C. Eugene McCartha for plain- 
tiff appellee. 

Keener & Cagle by Joe N. Cagle for defendant appellant. 

MALLARD, C.J. 
When the case was called for trial, the parties submitted to the 

court an agreed statement of facts and issues as follows: 

Plaintiff and Defendant stipulate and agree the facts in this 
case are as follows: 

Plaintiff is a lumber distributor in Hamburg, New York. De- 
fendant is a furniture manufacturer in Lincolnton, North Car- 
olina. Sometime prior to April 6, 1967, defendant placed an 
order with plaintiff for 8,964 feet of cherry lumber. Plaintiff 
filled the order and on April 6, 1967, sent its statement to de- 
fendant in the amount of $2,447.61 for the lumber. A copy of 
the statement is attached. 
On August 16, 1967, defendant, through its attorneys, wrote its 
creditors offering a 35% settlement to them. A copy of defend- 
ant's letter to plaintiff is attached. 

On August 25, 1967, plaintiff replied to defendant's offer. A copy 
of plaintiff's letter of reply is attached. 
There were no further communications between plaintiff and 
defendant until February 27, 1968. 
On February 27, 1968, defendant forwarded its check number 
4985 in the amount of $428.33 to plaintiff with the words 'first 
installment of agreed settlement' on the face of the check, which 
was endorsed by plaintiff 'with reservation of all our rights.' A 
copy of the check is att,ached. 
On April 2, 1968, defendant forwarded its check number 5118 
in the amount of $428.33 to plamtiff with the words 'final in- 
stallment of agreed settlement' on the face of the check, which 
was endorsed by plaintiff 'with reservation of all our rights.' A 
copy of the check is attached. 
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On May 2, 1968, plaintiff entered suit against defendant for 
$1,590.95, which is the difference between the amount of plain- 
tiff's statement of April 6, 1967, and the two checks forwarded 
to plaintiff by defendant. 

Plaintiff and Defendant agree that the issues that arise in this 
case are as follow: 

1. Was defendant indebted to plaintiff in the amount of $2,- 
447.61 for the purchase of lumber, as alleged by plaintiff in 
its Complaint? 

ANSWER: Yes, by agreement of the parties. 

2. Was there an accord and satisfaction between plaintiff and 
defendant, as alleged by defendant in its Further Answer 
and Defense? 

ANSWER: ..................... T O  be answered by the Court) 

3. How much, if any, is plaintiff entitled to recover from de- 
fendant? 

ANSWER: TO be answered by the Court)" 

Defendant Kincaid assigns as error a portion of the findings of 
fact by t,he trial judge, all of the conclusions of law, and the sign- 
ing and entering of the judgment. 

The judgment, which includes the court's findings of fact, reads 
as follows: 

"This matter coming on to be heard before the undersigned 
Judge presiding over the September 1968 Mixed Session of the 
Superior Court for Lincoln County, the parties submitted to 
the Court an agreed statement of facts, and agreed that  the is- 
sues submitted by them be answered by the Court. The Court 
therefore makes findings of fact, and enters its conclusions of 
law and judgment as follows: 

FINDINGS OF FACT 
1. On May 6, 1967, plaintiff sold and delivered to defendant 
certain lumber, for which defendant agreed to pay plaintiff 
$2,447.61. 

2. Under date of August 16, 1967, defendant, as part of a gen- 
eral settlement with its creditors, offered to pay plaintiff 35% 
of t,he sum of $2,447.61 due plaintiff, in full satisfaction of the 
debt. 
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3. Under date of August 25, 1967, plaintiff agreed to accept 
said settlement, upon condition that  payment of the offered 
sum be made to it  on or before September 20, 1967. 

4. Defendant did not pay said sum to plaintiff on or before 
September 20, 1967. 

5. On February 27, 1968, defendant forwarded a check in the 
amount of four hundred twenty-eight dollars thirty-three cents 
($428.33), being one-half ($4) of thirty-five (35%) per cent 
of plaintiff's claim, to the plaintiff with the words 'First install- 
ment of agreed settlement' on the face of the check. Said check 
was endorsed by plaintiff 'With reservation of all our rights' and 
was cashed by the plaintifl. On April 2: 1968, defendant for- 
warded its check #5118 in the amount of four hundred twenty- 
eight dollars thirty-three cents ($428.33) to the plaintiff with 
the words 'Final Installment' on the face of the check. Said 
check was endorsed by the plaintiff 'With reservation of all 
our rights' and was cashed by the plaintiff. 

1. No accord and satisfaction was had between plaintiff and 
defendant. 

2. Plaintiff, by accepting the checks of defendant dated Feb- 
ruary 27, 1968, and April 12, 1968, with reservation of rights, 
reserved its right to collect the balance of the amount claimed 
to be due it. 

3. Defendant is indebted to plaintiff in the sum of $1,590.05 
(sic). 

JUDGMENT 

It is ordered, adjudged and decreed: 

1. That  plaintiff have and recover judgment of defendant in 
the sum of $1,590.05 (sic), with interest thereon from May 6, 
1967, until paid. 

2. That  defendant pay the costs of this action." 

The "findings of fact" in paragraph numbered 5 are not identical 
to the facts contained in the "Agreed Statement of Facts and Issues"; 
however, they are in substantial accord and Kincaid, having agreed 
to the facts, will not be heard to controvert them. 

However, Kincaid contends that  the court erred when it  failed 
to find that  the checks were tendered to Baillie in full satisfaction 
of Baillie's claim. Kincaid specifically requested the court to so 
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find. Kincaid also contends that the refusal of the court to so find 
was tantamount to an affirmative finding that i t  had not made such 
a request. 

[I-41 The burden of proving the defense of accord and satisfac- 
tion was on Kincaid. The question of accord and satisfaction may 
be one of fact and of law. Rosser v. Bynum, 168 N.C. 340, 84 S.E. 
393; Allgood v. Trust Co., 242 N.C. 506, 88 S.E. 2d 825. In this case 
the trial judge was the judge of both the law and the facts. The 
court, upon the competent evidence offered, found the facts and then 
stated as its conclusion of law that there was no accord and satis- 
faction between the parties. The facts found support the conclusions 
of law and the judgment. Kincaid's assignment of error to the find- 
ings of fact and failure to find other facts is overruled. 

G.S. 1-540 reads as follows: 

"By agrecment receipt of less sum is discharge. -In all claimr, 
or money demands, of whatever kind, and howsoever due, where 
an agreement is made and accepted for a less amount than that 
demanded or claimed to be due, in satisfaction thereof, the 
payment of the less amount according to such agrecment in 
compromise of the whole is a full and complete discharge of the 
same." 

[5] By the words of this statute, G.S. 1-540, a compromise and 
settlement is indicated; and a compromise, as distinguished from 
accord and satisfnc)-,ion, must be based on a disputed claim while 
accord and satisfaction may be based on an undisputed or liquidated 
claim. Products Corporation v. Chestnutt, 252 N.C. 269, 113 S.E. 
2d 587. 

In 1 Strong, N.C. Index 2d, Accord and Satisfaction, 5 1, i t  is 
said: 

"A compromise and settlement must be based upon a disputed 
claim; an accord and satisfaction may be based on an undis- 
puted or liquidated claim. 
An accord and satisfaction is compounded of two elements: An 
accord, which is an agreement whereby one of the parties un- 
dertakes to give or perform and the other to accept in satisfac- 
tion of a claim, liquidated or in disputc, something other than 
or different from what he is or considers himself entitled to; 
and a satisfaction, which is the execution or performance of 
such agreement." 

[6-81 It should be noted that G.S. 1-540 applies as a compromise 
and settlement when an agreement is made and accepted. In the 
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case before us Kincaid in the letter of its attorney made a conditional 
offer to Baillie. The condition was to pay thirty-five per cent if a 
sufficient number of creditors accepted the proposal within sixty 
days from 16 August 1967. I n  reply thereto on 25 August 1967, 
Baillie made a conditional acceptance of the offer. The conditions 
were to accept if Kincaid's letter contained all of the relevant in- 
formation and if payment was made to Baillie on or before 20 Sep- 
tember 1967. Thus, i t  is seen that  Baillie did not accept the offer of 
Kincaid as made. The counterproposal as made by Baillie was not 
accepted by Kincaid. It is part of the agreed statement of facts 
that after 25 August 1967 there was no further communication be- 
tween the parties until 27 February 1968. Baillie was not paid any- 
thing on its account on or before 20 September 1967 in accordance 
with its proposal. The principles of law applicable here have been 
stated by Justice Rodman in the case of Prentxas v. Prentzas, 260 
N.C. 101, 131 S.E. 2d 678, as follows: 

"Defendants' plea of accord and satisfaction 'is recognized as a 
method of discharging a contract, or settling a cause of action 
arising either from a contract or a tort, by substituting for such 
contract or cause of action an agreement for the satisfaction 
thereof, and an execution of such substitute agreement.' Walker 
v. Burt, 182 N.C. 325, 109 S.E. 43; Products Corp. v. Chestnutt, 
252 N.C. 269, 113 S.E. 2d 587; Bixzell v. Bixzell, 247 N.C. 590, 
101 S.E. 2d 668; Allgood v. Trust Co., 242 N.C. 506, 88 S.E. 2d 
825, 1 Am. Jur. 2d 301. 

The word 'agreement' implies the parties are of one mind-all 
have a common understanding of the rights and obligations of 
the others - there has been a meeting of the minds. Richard- 
son v. Storage Co., 223 K.C. 344, 26 S.E. 2d 897; Sprinkle v. 
Ponder, 233 N.C. 312, 64 S.E. 2d 171; Allgood v. Trust Co., 
supra; McCraw v. Llcwellyn, 256 N.C. 213, 123 S.E. 2d 575. 
Agreements are reached by an offer by one party and an ac- 
ceptance by the other. This is true even though the legal effect 
of the acceptance may not be understood. Wright v. McA.lullan, 
249 N.C. 591, 107 S.E. 2d 98; McGill v. Freight, 245 N.C. 469, 
96 S.E. 2d 438; Greene v. Spivey, 236 N.C. 435, 73 S.E. 2d 488." 

The accord is the agreement and the satisfaction is the execution or 
performance of the agreement. Bizzell v. Bizzell, supra. 

[9] There is a well-recognized distinction between liquidated or 
undisputed claims and unliquidated or disputed ones. Under the 
common law, an agreement to receive a part of a debt due in lieu 
of the whole of an undisputed, as distinguished from a disputed debt 
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due, was held to be a nudum pactum as to all in excess of the sum 
actually paid. Union Bank v. Board of Commissioners, 116 N.C. 339, 
21 S.E. 410 (1895). 

[ lo]  In the present case the account of Baillie for the lumber sold 
and delivered by i t  to Kincaid was both liquidated and undisputed. 
An account is liquidated when the amount thereof has been fixed 
by agreement or if i t  can be exactly determined by the application 
of rules of arithmetic or of law. Black's Law Dictionary, 4th Ed. 

[I11 It is the law in Xorth Carolina, nothing else appearing, that 
a check given and received by the creditor, which purports to be 
payment in full of an account, does not preclude the creditor accept- 
ing i t  from showing that in fact i t  was not in full unless under the 
principle of accord and satisfaction there had been an acceptance of 
the check in settlement of a disputed account. Koonce v. Motor 
Lines, Inc., 249 N. C. 390, 106 S.E. 2d 576; Allgood v. Trust Co., 
supra; Rosser v. Bynum, supra. 

[I21 The original proposal of Kincaid did not contain any refer- 
ence to payments of the proposed thirty-five per cent by install- 
ments; therefore, when Baillie received the check dated 27 February 
1968, there had been no offer theretofore made to pay anything by 
installments and certainly no agreement to pay a sum less than the 
total amount due had been theretofore made and accepted with re- 
spect to the account Kincaid owed Baillie. There had been an offer 
made by each party but no acceptance by the other of the offer as 
made. Therefore, unless the words printed on the face of the first 
check, "First instalment of agreed settlement" or the words on the 
second check, "Final instalnlent of agreed settlement," constitute 
a new offer and unless the indorsement constitutes an acceptance 
thereof, the provisions of G.S. 1-540 do not apply. 

We do not think that the words appearing on the face of the first 
check constituted any specific offer of settlement. It was vague in 
that i t  stated i t  was the first installment of an agreed settlement. 
Baillie, upon receipt of it, could not know how many more install- 
ments were to follow because there had been no agreed settlement. 
Under the circumstances, Baillie was entitled to treat the transac- 
tion as merely the act of an honest debtor remitting less than was 
due. Baillie, by its indorsement of the first check, "With reservation 
of all our rights," put Kincaid on notice that i t  was not accepting 
such check as an agreed ~ett~lement. 

The second check is dated 12 April 1968 which is over forty days 
after the date of the first one. Even if this second check was mailed 
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on 2 April 1968, as indicated in the agreed statement of facts, the 
indorsement by a collecting bank, as shown on the back thereof, in- 
dicates that  i t  was being negotiated on 18 April 1968. From this, i t  
is manifest that the drawee bank could not have paid this check until 
after that  date. Kincaid had ample notice from Baillie's indorsement 
over its signature that the first check had not been accepted as an 
installment on a settlement for less than the full amount due. 

I n  1 Am. Jur. 2d, Accord and Satisfaction, $ 18, p. 317, there ap- 
pears the following: 

"The fact that a remittance by check purporting to be 'in full' 
is accepted and used does not result in an accord and satisfac- 
tion if the claim involved is liquidated and undisputed, under 
the generally accepted rule that  an accord and satisfaction does 
not result from the part payment of a liquidated and undisputed 
claim. The creditor is justified in treating the transaction as 
merely the act of an honest debtor remitting less than is due 
under a mistake as to the nature of the contract." 

We do not think that in this case the memorandum placed on 
the face of the checks by Kincaid and the memorandum placed on 
the back of the checks by Baillie, in view of the circumstances and 
of the dates of the two transactions, constitute an offer and accept- 
ance so as to bring this transaction as a matter of law within the 
provisions of G.S. 1-540. 

1131 The checks involved herein were in payment of part of a 
liquidated and undisputed dcbt which was already due. Kincaid has 
paid but a part of its indebtedness and suffers no detriment. By 
these partial payments, Baillie has received no more than it  was en- 
titled to receive for its lumber sold and delivered to Kincaid. No 
consideration exists for the discharge of the balance due Baillie for 
its lumber. Consideration must in some form or other be present in 
an accord. Bizzell v. Bizzell, supra; State of Del. v. Mass. Bonding 
& Ins. Co., 40 Del. 274, 9 A. 2d 77 (1939). 

{I41 In  Casualty Co. v. Teer Co., 250 N.C. 547, 109 S.E. 2d 171, 
i t  is said: 

"Whether denominated accord and satisfaction or compromise 
and settlement, the executed agreement terminating or purport- 
ing to terminate a controversy is a contract, to be interpreted 
and tested by established rules relating to contracts. Dobias v. 
White, 239 N.C. 409, 80 S.E. 2d 23." 

Baillie contends that the provisions of G.S. 25-1-207 are applic- 



N.C.App.1 SPRING SE'SSION 1969 353 

able. This section of the statute is a part of the Uniform Commer- 
cial Code and reads: 

"Performance or acceptance under reservation of rights. - A  
party who with explicit reservation of rights performs or prom- 
ises performance or assents to performance in a manner de- 
manded or offered by the other party does not thereby prej- 
udice the rights reserved. Such words as 'without prejudice,' 
'under protest' or the like are sufficient." 

[15] This section of the statute comes under Article 1 which is 
that portion of the Uniform Commercial Code setting forth "General 
definitions and Interpretation." We are required to liberally con- 
strue and apply the provisions of the Uniform Commercial Code to 
promote its underlying purposes and policies. G.S. 25-1-102. 

[16, 171 The Uniform Commercial Code became effective a t  mid- 
night on 30 June 1967. G.S. 25-10-101. Section 25-10-102 provides 
that the Code shall not apply to transactions validly entered into 
before 1 July 1967. The lumber was sold and delivered prior to 1 
July 1967; however, all the transactions with respect to the checks 
as ~ e t  forth above occurred after 1 July 1967, the date the Code be- 
came effective. We think that the provisions of the Uniform Com- 
mercial Code are applicable to the giving and receiving of the 
checks in this case. G.S. 25-3-104. 

[18] Applying the provisions of G.S. 25-1-207 to the facts of this 
case, i t  is clear that  Baillie by indorsing the checks, "With reserva- 
tion of all our rights," complied with that portion of the statute 
requiring an explicit reservation of rights. Apparently, Kincaid was 
claiming a right to settle under its rejected offer of payment of 
thirty-five per cent of Baillie's claim. Baillie contended that such 
was unwarranted and that  it was entitled to payment of its account. 
We hold that  Baillie, by its indorsement with explicit reservations, 
did not accept the second check in full payment but in the manner 
provided in G.S. 25-1-207 reserved its right to collect the remainder 
of its unpaid bill. 

[I21 We also hold that  the checks sent by Kincaid and accepted 
by Baillie, under the circumstances presented by this record, do not 
as a matter of law result in an accord and satisfaction of the undis- 
puted and liquidated account owed Baillie by Kincaid, and the trial 
court found and concluded that  they did not. It follows, therefore, 
that  Raillie had the right to enforce collection of the unpaid balance 
of its original claim. 

For the reasons stated above, we think all of Kincaid's assign- 
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ments of error should be and they are, therefore, overruled. The 
judgment of the Superior Court is affirmed. 

Affirmed. 

BRITT and PARKER, JJ., concur, 

CHARLES DAVID McNEILL AND WIFE, MARGARET P. McNEILL v. 
NORTH CAROLINA STATE HIGHWAY CONMISSION 

No. 6916SC188 

(Filed 30 April 1969) 

1. Eminent Domain 8 2; Highways 8 5-- right-of-way agreement - 
r ight  of access 

A highway right-of-way agreement providing that the landowners, their 
heirs and assigns "shall have no access to the proposed highway to be 
constructed on said right of way except" a t  two designated survey sta- 
tions i e  held to convey to the landowners definite property rights in the 
survey stations. 

2. Eminent Domain § 2; Highways § 5-- denial of access granted 
by right-of-way agreement 

Where a right-of-way agreement between the Highway Commission and 
a landowner for the taking of land for a limited access highway pro- 
vides that the landowner should have no right of access to the highway 
except a t  two designated survey stations which do not abut the land- 
owner's property, the right of access in accordance with the agreement 
is a property right, and the permanent removal by the Commission of 
access at  one of the survey stations constitutes a taking for which suc- 
cessors in title to the original landowner are entitled to compensation. 

3. Eminent Domain 9 8;  Highways 9 5-- consideration f o r  r ight  of 
way - r ight  of access 

The Highway Commission can not only pay money as  consideration 
for a right-of-way agreement, but can grant to the landowner a right of 
access a t  a particularly designated point. 

APPEAL from Bailey, J., 14 October 1968 Civil Session, ROBESON 
County Superior Court. 

Charles David McNeill and wife, Margaret P. McNeill, (plain- 
tiffs) instituted this civil action for compensation against the North 
Carolina State Highway Commission (Commission) for the taking 
and appropriation by Commission of certain alleged property rights 
of the plaintiffs. 
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In  October 1953 Johnny L. McNeill and wife, Eula O'Neal Mc- 
Neill, (original grantors) owned a tract of land in Robeson County, 
North Carolina. In  connection with State Highway Project No. 3971 
(Project No. 3971), the new U. S. Highway 301 (U. S. 301) was lo- 
cated across a portion of this tract. As a result the Commission and 
original grantors entered into a right-of-way agreement under date 
of 29 October 1953. The agreement, which was reduced to writing 
and recorded on 27 April 1954 in Book 11-J, a t  page 236, in the 
Robeson County Public Registry, stated: 

". . . [Rlecognizing the benefits to said property by reason 
of the construction of the proposed highway development in ac- 
cordance with the survey and plans, proposed for same, and in 
consideration of the construction of said project, [original 
grantors] hereby [grant] to the [Commission] the right-of- 
way for said highway project as hereinafter described and re- 
leases the [Commission] from all claims for damages by reason 
of said right-of-way across the lands of [original grantors], and 
of the past and future use thereof by the [Commission], its suc- 
cessors and assigns. . . ." 

The agreement then conveyed a right-of-way 260 feet in width and 
some 2280 feet in length "in accordance with plans for said project 
in the office of the [Commission] in Raleigh, N. C. ;  subject to t,he 
following provisions only: For the above described right-of-way 
and for any and all damage to the property due to the construction 
of the above project, Commission to pay [original grantors], $8000.00. 
It is further understood and agreed that  [original grant,ors], their 
heirs and assigns, shall have no access to the proposed highway to 
be constructed on said right-of-way except as follows: 167 + 73.9 
and 131 + 70." 

These numbers, 167 + 73.9 and 131 + 70, were survey stations 
on E.S. 301. These survey stations did not abut the original grantors' 
land. Survey Station 167 4 7 3 . 9  was located a t  a point some 1273.9 
feet north of the place where the northernmost line of the original 
grantors' land abutted U.S. 301 and a t  a point where North Car- 
olina Highways 72 and 711 crossed over U.S. 301 by bridge. Ramps 
gave access to the main north and southbound lanes of travel of 
U.S. 301 from this crossover. Survey Station 131 + 70 was located 
fifty feet south of the place where the southernmost line of the 
original grantors' land abutted U.S. 301. In accordance with the 
plans for Project No. 3971, an eighteen foot service road was con- 
structed on each side of and parallel with U.S. 301. At  Survey Sta- 
tion 131 + 70 there was a grade crossing between the two service 
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roads, a t  which point there was access to these north and south- 
bound lanes of travel. 

From 1 July 1955, when Project No. 3971 was completed, until 
28 May 1965, the original grantors, their successors in title and the 
general public used the access points a t  Survey Stations 167 + 73.9 
and 131 + 70 for the purposes of crossing U.S. 301 and getting on 
and off its north and southbound lanes of travel. Access for abut- 
ting landowners was also available a t  all points lying to the west 
of the eighteen foot service road located on the western side of 
U.S. 301. 

As the result of two deeds, the last one being in 1961, the plain- 
tiffs acquired title to the southern portion of the original grantors' 
tract of land. This portion is located on the western side of U.S. 301. 

In 1965 a new highway improvement project, State Highway 
Project No. 8.13978, was undertaken by the Commission, pursuant 
to which U.S. 301 was utilized as a portion of Interstate Highway 
No. 95 (Interstate). In  connection with this project the interchange 
a t  Survey Station 167 + 73.9 was redesigned and reconstructed and 
the grade crossing a t  Survey Station 131 + 70 was permanently re- 
moved. The eighteen foot service road, which abutted the plaintiffs' 
property and which was located on the western side of Interstate, 
was left intact. As a result of these changes, there was no access 
from plaintiffs' property to the north and southbound lanes of 
travel a t  Survey Station 131 + 70. Access to these lanes of travel 
was obtained by proceeding from plaintiffs' property to the service 
road and then traveling south for an unspecified distance to the next 
interchange or by proceeding from plaintiffs' property to the ser- 
vice road and then traveling north to the new interchange a t  Sur- 
vey Station 167 + 73.9. 

The plaintiffs contended that as a result of the permanent re- 
moval of access to Interstate a t  Survey Station 131 + 70, they 
were deprived of a property right for which they were entitled to  
compensation. The Commission denied the taking of any interest 
in land belonging to the plaintiffs. 

Judge Bailey heard the matter for the purpose of determining 
issues raised by the pleadings and not for the purpose of determin- 
ing the issue of damages. He made findings of fact based on the evi- 
dence and conclusions of law based on the findings of fact. He con- 
cluded that  the Commission had taken a property right from the 
plaintiffs by permanently removing access to Interstate a t  Survey 
Station 131 + 70 and that the plaintiffs were, therefore, entitled to 
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compensation. The Commission appealed from the judgment to this 
Court. 

Nge  & Mitchell by  Charles B. N y e  for plaintif7 appellees. 
Attorney General Robert Morgan, Deputy Attorney General 

Harrison Lewis and Assistant Attorney General Andrew McDaniel 
for defendant appellant. 

[I] The question presented for determination is whether the plain- 
tiffs had a property right which was taken or destroyed when the 
Commission permanently removed access to Interstate a t  Survey 
Station 131 + 70. 

The Commission's first contention is that  no property rights were 
created in the original grantors in Survey Stations 167 + 73.9 and 
131 + 70 because the Commission did not intend to create such 
rights. It is argued that the agreement did not contract away any 
right of access to this tract of land since access remained by way of 
the service road and that the references to the survey stations in the 
agreement were merely descriptive words to indicate a means by 
which access to the north and southbound lanes of travel would be 
available to  the original grantors, their successors in title, other 
landowners whose property did not adjoin or abut these access points 
and the general public. 

The right-of-way agreement specifically referred to the fact that 
the parties thereto recognized "the benefits to said property by rea- 
son of the construction of the proposed highway development in 
accordance with the survey and plans proposed for same." It spe- 
cifically provided that  the original grantors, their heirs and assigns, 
"shall have no access to the proposed highway to be constructed 
on said right-of-way except as follows: 167 + 73.9 and 131 + 70." 
These were not simply descriptive words, and they did not limit 
access to the service roads only. These words conveyed definite 
property rights in Survey Stat>ions 167 + 73.9 and 131 + 70 and 
eliminated access a t  any other point. 

The first contention is without merit. 

[2] The Commission's second contention is that, even if i t  in- 
tended t o  create property rights in the original grantors in Survey 
Stations 167 + 73.9 and 131 4- 70, i t  had no authority to grant 
fiuch private property rights inside a public highway where neither 
access point adjoined or abutted the original grantors' tract of land. 
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Relying upon N.C. Const. art. 1, $ 7, the Commission argued tha t  
its authority is limited and that  i t  can only exercise power with re- 
spect to controlling an abutting landowner's access rights. The Com- 
mission stated that i t  has never interfered with the access rights of 
the original grantors or the plaintiffs because there has always been 
access to the service road and because "[tlhe only property right 
in the highway which runs with the land is the abutters' rights of 
access for 'free and convenient access' to the nearest lane of travel 
which is the service road." The Commission further argued tha t  
since the plaintiffs were not parties to the right-of-way agreement, 
there is no privity of contract between the Commission and plain- 
tiffs; the plaintiffs did not acquire any property rights running with 
the land in these access points; and the original grantors did not 
specifically attempt to assign any property rights which they might 
have acquired under this agreement. 

Right-of-way agreements similar to the one between the Com- 
mission and original grantors have been construed by the Supreme 
Court. As is true in the instant case, the agreements were entered 
into prior to the enactment in 1957 of G.S. 136-89.52. Therefore, 
we are not concerned with what effect, if any, the statute would 
have. 

[3] In Williams v. Highway Commission, 252 N.C. 772, 114 S.E. 
2d 782, the Supreme Court held: 

"The fact that [the landowners'] right of access arose out of 
an agreement and a deed does not prevent its being a property 
right. Indeed, [the Commission's] right-of-way was created by 
agreement, but i t  is nonetheless a property right. 

The [Commission] has authority by virtue of G.S. 136-19 to 
acquire rights-of-way by purchase. . . . This right of access 
was an easement, a property right, and as such was subject t o  
condemnation [in the future] ." 

In  connection with the purchase of a right-of-way, the Commission 
can not only pay money, but can grant a right of access a t  a par- 
ticularly designated point. 

I n  Abdalla v. Highway Commission, 261 N.C. 114, 134 S.E. 2d 
81, the Supreme Court stated: 

''It is generally recognized that the owner of land abutting a 
highway has a right beyond that  which is enjoyed by the gen- 
eral public, a special right of easement in the public road for 
access purposes, and this is a property right which cannot be 
damaged or taken from him without due compensation." 
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T h e  case pointed out the extent of the common law rights of an 
abutting landowner to access to a highway and how such common 
law rights may be changed by agreement. The plaintiffs in that  
case first gave up all right of access and then by way of exception 
reserved a specific right of access to  the highway "by way of ser- 
vice roads and ramps." The Supreme Court again reiterated that  a 
right of access to a public highway is an easement appurtenant to 
the  land and pointed out that  the Commission stands in the posi- 
tion of a servient owner with the right to locate an access route 
under the general rule that where an easement is granted or re- 
served in general terms, which do not fix a specific location, then 
the  owner of the servient estate has the right in the first instance to 
designate the specific location of such easement, subject to the 
limitation that this right be exercised in a reasonable manner with 
due regard to the rights of the owner of the easement. 

I n  Petroleum Marlceters v. Highway Commission, 269 N.C. 411, 
152 S.E. 2d 508, a right-of-way agreement designated a survey sta- 
tion as an access point. However, this access point was later found 
to be hazardous to the safety of the traveling public. The Supreme 
Court held that while the Commission had the power to eliminase 
such an access point, i t  could not do so without paying the land- 
owner for his property right. It was noted that the agreement in 
Abdalla v. Highway Commission, supra, provided for access "by 
way of service roads and ramps", whereas, the agreement there had 
no  such provision. The access point was simply a survey station. 
The  Supreme Court then pointed out: 

"This right of direct access from the plaintiff's land to the high- 
way, whether it  existed prior to the agreement or was created 
by it, was an easement appurtenant to the plaintiff's land and 
was a private property right in the plaintiff, over and above 
the plaintiff's right, as a member of the public, to use this ramp 
as a means of getting to the . . . lanes of the highway." 
(emphasis added) 

It was specifically noted that in construing a right-of-way agree- 
ment all of the language contained therein is to be considered and 
tha t  a landowner can rely upon language creating easement right,s 
and property rights greater than those of the general public. 

I n  French v. Highway Commission, 273 N.C. 108, 159 S.E. 2d 
320, a case involving the same highway improvement projects as 
the instant case, the Supreme Court stated: 

"It would be, indeed, a strained construction of the Right of 
Way Agreement to say that  the parties by stipulating for a 
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right of access 'to the proposed highway to be constructed' at  
the two points in question meant only a right of access to ser- 
vice roads and did not contemplate the construction of and 
continuance of the crossovers shown upon the plans then in ex- 
istence and to which the agreement referred. Had the Right of 
Way Agreement contained no reference whatever to the plain- 
tiff's access to the highway a t  the points in question, he, along 
with the rest of the world, would now have the right to travel 
along the service roads from these points to their points of 
interchange with the through travel lanes of the highway." 

The following language of the Supreme Court is applicable to the 
present situation: 

". . . [T lhe  plain meaning of the agreement was that  the 
landowner [in this case the original grantors] surrendered what- 
ever claims she might otherwise have had to a direct access to 
the highway a t  other points in exchange for a cash considera- 
tion and a reservation or grant of a right of direct access to  
the highway a t  the designated point." 

The Commission there contended that the landowner had all the 
rights he was entitled to since he had the means of getting on and 
off the service road. This contention was answered as follows: 

"It is clear tha t  the parties did not contract with reference to 
access to the service road only. The service road is part  of the 
highway, but access to i t  only was not what the parties clearly 
intended when they executed and accepted the Right of Way 
Agreement." See Realty Co. v. Highway Comm., 1 N.C. App. 
82, 160 S.E. 2d 83. 

[2, 31 The only difference between Frefich v. Highway Commis- 
sion, supra, and the instant case is tha t  in the former the access 
points abutted the plaintiff's land, while in the latter the access 
points did not abut the original grantors' tract of land. However, 
this difference is not a distinction in law. As noted supra, the Com- 
mission can not only pay money as consideration for a right-of-way 
agreement, but can grant to the landowner a right of access a t  a 
particularly designated point. Under the agreement in question, the 
original grantors relinquished a right of access to the highway a t  a 
point which abutted their land. In  lieu thereof the Commission 
granted them access a t  Survey Stations 167 + 73.9 and 131 + 70. 

The second contention is without merit. 

The order of Judge Bailey is affirmed and this cause is remanded 
to the Superior Court of Robeson County for a determination pur- 
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suant to law of just compensation for damages, if any, which the 
plaintiffs may have suffered by reason of the taking of the ease- 
ment of direct access to the highway a t  Survey Station 131 + 70, 
and in this regard, any changes in the access a t  Survey Station 
167 + 73.9 are to be taken into consideration in affixing such dam- 
ages. 

Affirmed. 

MORRIS and PARKER, JJ. ,  concur. 

MRS. RUBY W. PETTY, WIDOW; EDGAR PETTY, DECEASED EMPLOYEE V. 
ASSOCIATED TRANSPORT, INC., SELF-INSURER 

No. 6915IC153 

(Filed 30 April 1969) 

1. Master and  Servant 9 96- workmen's compensation - review in 
Court of Appeals 

In an appeal to the Court of Appeals from a decision of the Industrial 
C.ommission, review is limited to the questions of whether there is com- 
petent evidence to support the findings of the Commission and whether 
such findings support the conclusions of law and decision of the Com- 
mission. 

2. Evidence § 50- expert medical testimony 

A medical expert may express his opinion as  to the cause of the phy- 
sical condition of a person if his opinion is based either upon facts within 
his personal knowledge or upon an assumed state of facts supported by 
evidence and recited in a hypothetical question. 

3. Ma,ster a n d  Servant § 58- workmen's compensation - suicide fol- 
lowing accident 

In this action for benefits under the Workmen's Compensation Act for 
the death of an employee by suicide following an injury by accident aris- 
ing out of and in the course of his employment, the competent evidence 
is sufficient to support findings by the Industrial Commission to the effect 
that deceased employee did not suffer any brain injury in the accident, 
that he knew the nature and extent of his surroundings, that the de- 
pression he experienced after the accident was a normal reaction to the 
accident and the length of time required for recovery, and that the death 
of deceased employee was occasioned by his wilful intention to kill him- 
self, and the findings support the Commission's decision denying com- 
pensation. G.S. 97-12. 
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4. Master a n d  Servant § 93- workmen's compensation - review be- 
fore Full Comniission 

The Industrial Commission has authority to strike findings of fact a n d  
conclusions of law of the hearing commissioner and to substitute i ts  own 
findings and conclusions in place thereof. 

APPEAL by plaintiff from opinion and award of Industrial Com- 
mission of 10 September 1968. 

This proceedings originated before the North Carolina Industr id  
Commission pursuant to the Workmen's Compensation Act. Plain- 
tiff, widow of deceased employee, Edgar Petty, filed claim for death 
benefits for the death of her husband. The matter was heard by 
Cominissioner William F. Marshall, Jr., who denied the claim. Upon 
appeal, the Full Con~mission overruled plaintiff's exceptions, made 
a substituted finding of fact, entered a substitute conclusion of law 
and affirmed all other findings of fact, conclusions of law and denial 
of compensation, with Chairman Bean dissenting. Plaintiff appealed 
from the order entered by the Full Commission. It was stipulated 
that  the parties are subject to and bound by the provisions of the 
Workmen's Compensation Act; that  employer was a self-insurer; 
that on 13 February 1966 deceased employee was injured by acci- 
dent arising out of and in the course of enlployment; that the parties 
entered into an agreement, properly approved by the Commission, 
under the terms of which employee received temporary total dis- 
ability from 13 February 1966 until 2 July 1966 in the amount of 
$750; that in addition, defendant paid medical bills in the amount 
of $1369.05; that the date of the last compensation check was 7 July 
1966; that deceased employee died of self-inflicted wounds on 8 
July 1966; that although injury occurred in Maryland, employer's 
place of business is in North Carolina and the employment of em- 
ployee was in Xorth Carolina and was not for services exclusively 
outside of North Carolina; that no other compensation claim is on 
file or shall be filed in any other jurisdiction. 

W. R. Dalton, Jr., and John H. Vernon for plaintiff appellant. 

Jordan, Wn'ght, Xichols, Ca,flrey & Hill by Luke Wright for de- 
fendant appellee. 

The deputy commissioner found the following facts: 

"1. The deceased employee was a Caucasian male, approxi- 
mately fifty-seven years of age as of the date of the injury, 
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February 13, 1966. He was employed by the defendant employer 
as an over-the-road truck driver and regularly performed his 
duties since the date of his employment in 1954. 

2. The deceased employee's average weekly wage was in an 
amount sufficient to entitle him to the maximum benefits under 
the  North Carolina Workmen's Compensation Act, in that his 
average weekly wage was $150.00. 

3. As stipulated, the deceased employee was injured by acci- 
dent arising out of and in the course of his employment on Feb- 
ruary 13, 1966, (a  fellow employee was actually driving the 
truck) while riding in the truck and a rock broke the window 
sf the truck and struck the plaintiff on the right jaw, causing a 
fracture of the mandible with nonunion of symphysis. 

4. The deceased employee was hospitalized a t  Prince George 
General Hospital a t  Cheverly, Maryland, on the date of the 
accident where Dr. Kavanaugh performed a multiple open re- 
duction and on February 15, 1966, Dr.  Kavanaugh performed 
further surgery by way of a reduction of the fracture of the 
maxilla and application of arch bars. The deceased employee 
was discharged from the Maryland hospital on February 22, 
1966, to his home in North Carolina where follow-up care was 
t o  be received. Accordingly, the plaintiff saw several doctors in 
t he  Burlington area and Dr. Peacock a t  the Memorial Hos- 
pital a t  Chapel Hill, North Carolina. 

5. During one of the medical consultations it  was discovered 
that there was an improper healing or nonunion of the fracture, 
which necessitated further surgery. The deceased employee was 
admitted to the North Carolina Memorial Hospital and under- 
went further surgery and he was discharged from the North 
Carolina Memorial Hospital on April 17, 1966, and from Dr. 
Peacock's services on or about June 15, 1966. 

6. In  the period following his release from the Chapel Hill 
Hospital, plaintiff experienced periods of depression and was 
seen in the Alamance County Health Clinic by a psychiatrist. 
All evidentiary medical records and all medical evidence points 
t o  the fact that  plaintiff did not suffer any brain injury in the 
accident; that  the deceased employee knew the nature and ex- 
tent of his surroundings and that the depression experienced was 
the normal reaction to the nature and length of time of recovery 
for the accident and subsequent operation, all of which the un- 
dersigned finds as a fact. 
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7. As set forth above, the undersigned finds as  a fact t h a t  
there is no causal relationship between the self-inflicted injuries 
resulting in death on July 7, 1966, and the industrial injury sus- 
tained on February 13, 1966." 

Based on the foregoing findings of fact, he made the following 
conclusion of law: 

"1. There is no causal relationship shown connecting the ad- 
mitted industrial accident of February 13, 1966, and the self- 
inflicted injuries resulting in death on July 7, 1966. Painter v. 
Mead Corporation, 258 N.C. 741." 

On appeal, the Full Commission entered an opinion and award. 

The portions pertinent to this appeal follow: 

"Counsel for plaintiff and counsel for defendant appeared be- 
fore the Full Commission and ably argued their respective con- 
tentions. The Full Commission has reviewed all the competent 
evidence received in this case together with the Opinion and 
Award of Commissioner Marshall. It is the opinion of the Full 
Commission tha t  the correct results were reached by Commis- 
sioner Marshall. However, the Full Commission is further of 
the opinion that  the basis for the decision should rest on the 
provision contained in G.S. 97-12 concerning the willful inten- 
tion of the employee to kill himself, rather than upon the basis 
of causal relationship. 

THEREFORE, the Full Commission amends the Opinion and 
Award heretofore filed in this case as follows: 

(1) Finding of Fact  No. 7 as the same appears on page 5 
of the Opinion and Award is hereby stricken out and there is  
substituted in lieu thereof the followicg: '7. The deceased em- 
ployee shot himself to death with his own pistol on 13 February 
1966, deceased having obtained such pistol on 12 February 1966 
from a policeman to whom he had loaned it. The death of de- 
ceased employee was occasioned by his willful and premeditated 
intention to kill himself.' 

(2) The conclusion of law as the same appears on page 5 
of the Opinion and Award is hereby stricken out and there is 
substituted in lieu thereof the following: 'The death of the de- 
ceased employee was occasioned by the willful and premedi- 
tated intention of the employee to kill himself. The plaintiff is 
therefore not entitled to compensation. G.S. 97-12; cf. Painter 
v. Mead Corporation, 258 N.C. 741.' 
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The Full Commission is further of the opinion that  the excep- 
tions as filed by plaintiff are without substantial merit; tha t  
the findings of fact and conclusion of law of Commissioner Mar- 
shall, as above amended, arc supported by the competent evi- 
dence and the applicable law; and that  the correct results under 
the law and facts has been reached. THEREFORE, the Full Com- 
mission overrules the exceptions as filed by plaintiff and adopts 
as its own the Opinion and Award of Commissioner Marshall, 
a s  above amended. The results reached in such Opinion and 
Award be, and they are hereby AFFIRMED, as amended." 

Plaintiff contends that  the Full Commission did not independently 
find the facts embraced by finding of fact No. 6, tha t  this finding is 
not supported by the evidence, that the Full Commission erred in 
overruling plaintiff's exceptions and in affirming the opinion and 
award of Commissioner Marshall, that  i t  was error to rest the de- 
cision on G.S. 97-12 rather than upon causal relationship and tha t  
the FuI1 Comn~ission's finding of fact No. 7 is not supported by the 
evidence and its conclusion of law is not supported by the findings 
of fact. 

G.S. 97-38 provides for the payment of compensation "[ilf death 
results approximately from the accident and within 2 years there- 
after, or while total disability etiI1 continues and within six years 
after the accident . . ." but G.S. 97-12 provides that  "[nlo  com- 
pensation shall be payable if the injury or death mas occasioned by 
the intoxication of the employee or by the willful intention of the 
employee to injure or kill himself or another." 

Plaintiff calls attention in her brief to the case of Painter v. 
Mead, 258 N.C. 741, 129 S.E. 2d 482, wherein our Supreme Court 
discussed under what circunlstances suicide following injury by ac- 
cident may be cornpensable. The Court discussed the case of I n  Re 
Sponatski, 220 Mass. 526, 108 X.E. 466, embodying what is com- 
monly referrcd to as  the Sponatski rule, then the majority rule. 
Justice Higgins, writing for the Court, said: 

"In holding the evidence sufficient to support a finding tha t  by 
reason of insanity the suicide was the result of an uncontrollable 
impulse, or in a delirium of frenzy without conscious volition 
to cause death, we are not thereby to be understood as fixing 
as our standard the rigid rule of the Sponatski case. We go no 
further now than to hold the evidence mas sufficient to meet the 
reasonable tests of tha t  rule which the Industrial Comnlission 
seems to have used as the standard. Any further discussion is 
not now required." 
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Plaintiff argues that  the Commission has in this case erroneously 
applied the Sponatslci rule in denying an award. I n  her brief plain- 
tiff very ably reviews the case law in other jurisdictions and cor- 
rectly, we think, concludes that Sponatski is no longer the majority 
rule. However, in our view of the matter this question is not be- 
fore us. 

[I] The record before us presents the problem of determining 
whether the compet,ent evidence is sufficient to support the findings 
of fact. If the findings are supported by competent evidence and are 
determinative of all the questions a t  issue, we must accept the find- 
ings as final truth, because we are bound by them. We then deter- 
mine whether they support the conclusions of law and decision of 
the Comn~ission. Pardue v. Tire Co., 260 N.C. 413, 132 S.E. 2d 747; 
Brice v. Salvage Co., 249 N.C. 74, 105 S.E. 2d 439. 

[2] The Commission, in cases in which it  has jurisdiction, is the 
sole fact finding body. Brice v. Salvnge Co., supra. It considers the 
competent evidence before it. Plaintiff earnestly contends that all of 
the medical evidence, if believed, compels an award. A careful read- 
ing of the transcript reveals that very little of the testimony of the 
only expert witness in the field of psychiatry was admitted. The 
Commissioner correctly applied the rule set out in Todd v. Watts, 
269 N.C. 417, 152 S.E. 2d 448: 

"Since i t  is the jury's province to find the facts, the data upon 
which an expert witness bases his opinion must be presented t o  
the jury in accordance with established rules of evidence. 
Stansbury, N.C. Evidence § 136 (2d Ed. 1963). 'It is well settled 
in the lam7 of evidence that  a physician or surgeon may express 
his opinion as to the cause of the physical condition of a person 
if his opinion is based either upon facts within his personal 
knowledge, or upon an assumed state of facts supported by 
evidence and recited in a hypothetical question.' Spivey v. New- 
man, 232 N.C. 281, 284, 59 S.E. 2d 844, 847." 

[3] Our examination of the competent evidence before the Com- 
mission leads us to the inescapable conclusion that  there is compe- 
tent evidence to support the findings of fact, including findings G 
and 7 challenged by the plaintiff, and we are of the opinion that the 
findings support the conclusion and decision of the Commission. 

[4] Plaintiff challenges the action of the Commission in striking 
finding of fact No. 7 and the conclusion of law and substituting a 
different finding of fact and conclusion. The power and duties of the 
Commission in this respect are succinctly stated in Brewer v. Truclc- 
ing Co., 256 N.C. 175, 123 S.E. 2d 608: 
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"Rules promulgated by the Commission are for the benefit of 
the Comnlission and must be complied with by the parties to a 
proceeding brought pursuant to the provisions of our Workmen's 
Compensation Act. However, these rules do not limit the power 
of the Commission to review, modify, adopt, or reject the find- 
ings of fact found by a Deputy Commissioner or by an indi- 
vidual member of the Commission when acting as a hearing 
Commissioner. In  fact, the Commission is the fact finding body 
under our Workmen's Compensation Act. The finding of facts 
is one of the primary duties of the Commission. Henry 2). 

Leather Co., 231 N.C. 477, 57 S.E. 2d 760; Beach v. McLean, 
219 N.C. 521, 14 S.E. 2d 515. A finding of fact by a hearing 
Commissioner or by a Deputy Commissioner never reaches the 
Superior Court or this court unless it  has been affirmed by the 
Commission. 100 C.J.S., Workmen's Compensation, Section 687, 
page 1044. Certainly, the power to review the evidence, recon- 
sider it, receive further evidence, rehear the parties or their rep- 
resentatives, and, if proper, to amend the award, carries with i t  
the power to modify or strike out findings of fact made by the 
Deputy Commissioner or hearing Commissioner if in the judg- 
ment of the Commission such finding is not proper." 

No error. 

CAMPBELL and BRITT, JJ . ,  concur. 

STATE O F  NORTH CAROLINA V. THOMAS GARNETT 

No. 6926SC46 

(Filed 30 April 1969) 

1. Criminal Law 1 B B . S  time of doclreti~ig record on  appeal 
Where defendant fails to docket the record on appeal within the time 

provided by Rule 5 of the Rules of Practice in the Court of Appeals, the 
appeal is subject to dismissal (1) under Rule 17 if the appellee shall file 
a proper certificate prior to the docketing of such record on appeal or 
(2) under Rule 48 by the Court of Appeals on its own motion. 

2. Criminal Law § 159- statement of evidence on  appeal - repeal of 
Rule  19 (d )  (2) 

Rule 19(d) (2 ) ,  which permits the appellant to file with the Clerk of 
the Court of Appeals the stenographic transcript of the evidence in the 
trial tribunal, has been repealed by the Supreme Court pursuant to au- 
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thority contained in G.S. 78-33; the repeal is effective 1 July 1969 and 
applies to all appeals docketed for hearing in the Court of Appeals a t  the 
Fall Session 1969 and thereafter. 

3. Criminal Law 9 10+ motions f o r  nonsuit - necessity for  trial 
court's rul ing 

Although trial judge should rule on each motion for judgment a s  of 
nonsuit, there is no prejudicial error in this case where trial judge failed 
to rule on defendant's motion for nonsuit a t  the close of all the evidence, 
since (1) the court specifically denied the motion made a t  the close of 
the State's evidence and (2) neither the appealing defendant nor the other 
defendants who were tried with him offered any evidence. 

4. Burglary and  Unlawful Breakings 8 5; Larceny 9 7- prosecutions 
-sufficiency of t h e  evidence 

In  prosecution upon indictment charging defendant with felonious 
breaking and entering and with felonious larceny, there was sufficient 
evidence to withstand defendant's motion for judgment as  of nonsuit 
and to require submission of the case to the jury. 

5. Criminal L a w  8 104- motion t o  nonsuit - consideration of evi- 
dence 

On motion to nonsuit, the evidence must be considered in the light most 
favorable to the State, and the State is entitled to every reasonable in- 
tendment thereon and every reasonable inference therefrom. 

6. Criminal Law 8 9- aiders and  abettors 
One who is present, aiding and abetting in a crime actually perpetrated 

by another, is equally guilty with the actual perpetrator. 

7. Criminal Law 8 171; Larceny 9 &-- prosecution o n  two-count in- 
dictment - er ror  relating to one count - concurrent sentences 

Where nineto-ten year sentence imposed in felonious larceny prosecu- 
tion is to run concurrently as a matter of law with a ten-year sentence 
imposed in prosecution for felonious breaking and entering, defendant is 
not prejudiced by trial court's erroneous instruction which failed to spe- 
cifically instruct the jury that before they could return a verdict of guilty 
of felonious larceny they must find either that the stolen property was 
of a value of over two hundred dollars or that the property was stolen 
after a felonious breaking or entry with intent to commit larceny. 

8. Criminal L a w  § 167- tes t  of prejudicial error  
The test whether technical error is prejudicial to a defendant is to be 

determined upon the basis of whether there is a reasonable possibility 
that, had the error in question not been committed, a different result 
would have been reached a t  the trial out of which the appeal arises. 

APPEAL by defendant from Falls, J., 5 August 1968 Schedule "A" 
Criminal Session of Superior Court of MECKLENBURG County. 

Defendant was tried on a bill of indictment charging him with 
(1) the felony of breaking and entering a building occupied by Ad- 
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vance Store Company Incorporated (Advance Store) a t  2947 Free- 
dom Drive in the City of Charlotte, and (2) the felony of the larceny 
of property of the Advance Store of the value of $519.49, "as 
a result of the unlawful breaking or entering on the day and year 
aforesaid of Advance Store Company Incorporated, a corporation, 
2947 Freedom Drive, Charlotte, North Carolina." The defendant 
pleaded not guilty. The verdict of the jury was "(g)uilty as charged 
in the Bill of Indictment." The judgment appears in the record on 
appeal as follows: 

"It is the JUDGMENT of the Court that the defendant be con- 
fined in the State Prison a t  Raleigh, North Carolina, for a 
period of Ten (10) years on the first count, and a period of not 
less than Nine (9) nor more than Ten (10) years on the second 
count." 

To the entry of the foregoing judgment, the defendant objected, 
assigned error, and appealed to the Court of Appeals. 

Attorney General Robert iMorgan and Stag Attorney (Mrs.) 
Christine Y .  Denson for the State. 

Elbert E. Foster for the defendant appellant. 

[I] The verdict was returned by the jury on 13 August 1968. Ap- 
peal entries were signed by the judge on 15 August 1968. The record 
on appeal was not docketed in the Court of Appeals until 18 Ko- 
vember 1968. No order extending the time for docketing the record 
on appeal appears in the record. The defendant failed to  docket the 
record on appeal within the time provided by Rule 5 of the Rules of 
Practice in the Court of Appeals, the pertinent parts thereof pro- 
viding as  follows: 

"If the record on appeal is not docketed within ninety days af- 
ter the date of the judgment, order, decree, or determination ap- 
pealed from, the case may be dismissed under Rule 17, if the 
appellee shall file a proper certificate prior to the docketing of 
such record on appeal; provided, the trial tribunal may, for 
good cause, extend the time not exceeding sixty days, for dock- 
eting the record on appeal.'' 

The above portion of Rule 5 providing for a dismissal is per- 
mitted under Rule 17 if the appellee shall file a proper certificate 
prior to the docketing of such record on appeal. However, Rule 48 
reads : 
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"If these rules are not complied with, the appeal may be dis- 
missed." 

Upon the failure of a defendant to docket the record on appeal as 
provided by Rule 5, this Court may under the provisions of Rule 
48 on its own motion dismiss the appeal. 

[2] The defendant chose to submit the evidence in this case under 
the provisions of Rule 19(d) (2) as i t  was prior to its repeal on 11 
February 1969 by the Supreme Court of North Carolina pursuant 
to authority contained in G.S. 78-33. Rule 19(d) (2) ,  (which has 
been repealed effective 1 July 1969 and to apply to all appeals dock- 
eted for hearing in the Court of Appeals a t  the Fall Session 1969 
and thereafter), permitted the stenographic transcript of the evidence 
in the trial tribunal to be filed with the clerk of the Court of Ap- 
peals, and then the appellant in an appendix to his brief would set 
forth in succinct language with respect to those witnesses whose tes- 
timony is deemed to be pertinent to tlie question raised on appeal, 
what he says the testimony of such witness tends to establish with 
citation to the page of the stenographic transcript in support thereof. 
Defendant does not have an appendix to his brief although he at- 
tempts to raise questions on appeal relating to the evidence. 

Defendant's appeal should be dismissed because of the failure to  
docket the record on appeal in time, and the failure to comply with 
the rules with respect to attaching an appendix to the brief concern- 
ing the evidence when i t  was pertinent to the questions raised on 
appeal. However, we do not dismiss the appeal but consider i t  on its 
merits. 

The evidence offered by the State tends to show that on 6 July 
1968 a t  about 2:15 a.m., two police officers of the City of Charlotte 
were on duty patrolling in an automobile in the Freedom Village 
Shopping Center area in the City of Charlotte. They cut off the 
lights of their automobile and drove behind the stores, and as they 
approached an alleyway between the Advance Store building and 
the branch post office building, they observed three men standing 
behind an automobile loading three television sets into its open 
trunk. Another television set was nearby. Edna Barnes, the owner 
of the automobile, was in the driver's seat; she was arrested and 
charged with breaking and entering and larceny. The defendant, 
Thomas Garnett, was one of the three men loading television sets 
into the rear of the automobile. As the officers approached the auto- 
mobile, the defendant and the other two men ran. All three were 
pursued, caught, and arrested for breaking and entering and larceny. 
The television sets they had were the property of Advance Store, 
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and as late as 9:00 p.m. on 5 July 1968 these television sets were 
located inside and near the front of its store building in Freedom 
Village Shopping Center. The television sets were offered into evi- 
dence. The glass front of the store building had been broken and "a 
six foot hole knocked in the plate glass window" some time after 
9:00 p.m. when the store was closed and before the officers observed 
i t  after their arrival a t  about 2:15 a.m. the next morning. After the 
officers had arrested bhe three men and one woman, they searched 
the Advance Store building and found another woman by the name 
of Doris Jackson concealed in the building behind some boxes. None 
of the persons apprehended worked for Advance Store and none had 
authority to enter the building on this occasion. 

[3] Defendant contends that the court committed error when it  
failed to  rule on his motion for judgment as of nonsuit a t  the close 
of all the evidence. This contention is without merit. There was no 
evidence offered by this defendant or either of the other defendants 
who were tried with him. The transcript of the testimony reveals that 
the court specifically denied this defendant's motion for judgment 
as of nonsuit made a t  the close of the State's evidence, which in this 
case was the only evidence offered. This defendant, after announcing 
that  he had no evidence, renewed his motion for judgment as of non- 
suit, and the trial court did not specifically rule upon this latter mo- 
tion but submitted the case to the jury. Judges should rule on each 
motion for nonsuit. However, under the circumstances presented 
here, there was no prejudicial error committed by failing to spe- 
cifically rule on this defendant's second motion for nonsuit. 

[4, 51 There was ample evidence against this defendant to with- 
stand the motion for judgment as of nonsuit and to require the sub- 
mission of this case to the jury. "On motion to nonsuit, the evidence 
must be considered in the light most favorable to the state, and the 
state is entitled to  every reasonable intendment thereon and every 
reasonable inference therefrom." 2 Strong, N.C. Index 2d, Criminal 
Law, 8 104. 

Defendant argues and contends that the trial court committed 
error in overruling defendant's objections and motions to strike cer- 
tain questions and answers regarding other persons found at the 
scene of the crime and not then on trial. We have carefully con- 
sidered each of these and are of the opinion that no prejudicial 
error appears. 

Defendant contends that ' ( ( t )he Court erred in charging the Jury 
that the defendant could be found guilty as an aider and abettor 
and referring to other persons not on trial, and there being no 
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showing a t  any time, before or after judgment, that a principal had 
been convicted." This contention is without merit. We think the 
judge's charge with respect to aiding and abetting was not prej- 
udicial to the defendant. 

[6] It is well settled that one who is present, aiding and abetting 
in a crime actually perpetrated by another, is equally guilty with 
the actual perpetrator. State v. Overman, 269 K.C. 453, 153 S.E. 2d 
44. One who is present, aiding and abetting in the commission of 
a crime, is guilty as a principal. State v. Tuft, 256 N.C. 441, 124 
S.E. 2d 169; 2 Strong, N.C. Index 2d, Criminal Law, 8 9. 

17, 81 Defendant excepted to the following part of the judge's 
instructions to the jury relating to the charge of the felony of lar- 
ceny: 

"Therefore, with respect to the second count, that  is, the count 
of larceny charged in the bill of indictment, if you find from the 
evidence and beyond a reasonable doubt, the burden being 
upon the State of North Carolina to so satisfy you, that the 
defendants took and carried away the television sets, the prop- 
erty of the Advance Stores, Inc., without its consent and against 
its will, that  such property was taken and carried away by the 
defendants with the felonious intent to deprive the owner, the 
Advance Stores, of its propcrty permanently and to convert the 
same to the defendants' own use or to the use of some other 
person other than the true owners, the Advance Stores, if you 
find these to be the facts beyond a reasonable doubt, then i t  
would be your duty to render a verdict of guilty." 

The three television sets were in evidence, and there was no other 
evidence as to their value. The circumstances of the case are such 
that  the judge in this charge assumed that they were worth more 
than $200 or had been stolen from the store building of Advance 
Store. The error in these instructions is that the court did not spe- 
cifically instruct the jury that  before they could return a verdict of 
guilty of the felony of larceny as charged, they must find that the 
property stolen was of the value of over two hundred dollars, or 
that  the property was stolen from within the building of the Advance 
Store after a felonious breaking or entry therein with intent to com- 
mit the crime of larceny. Slate v. Brown, 266 N.C. 55, 145 S.E. 2d 
297. The question arises as to whether the error was prejudicial to  
the defendant. I n  3 Strong, N.C. Index 2d, Criminal Law, 8 167, 
the pertinent rule is stated as follows: 

"The burden is on defendant not only to show error but also to  
show that the error complained of affected the result adversely 
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to him, as the presumption is in favor of the regularity of the 
trial below. . . . 
Mere technical error will not entitle defendant to a new trial; 
i t  is necessary that error be material and prejudicial and 
amount to a denial of some substantial right. Whether technical 
error is prejudicial is to be determined upon the basis of 
whether there is a reasonable possibility that, had the error in 
question not been committed, a different result would have been 
reached a t  the trial out of which the appeal arises." 

I n  the case of State v. Turner, 268 N.C. 225, 150 S.E. 2d 406, the 
trial judge stated an opinion in his charge as to the age of the 
alleged victim of the rape and kidnapping charged therein, and 
Justice Lake in the opinion said: 

"It is error for the judge, whether in his charge to the jury or 
a t  any other time during the course of the trial, by direct state- 
ment or otherwise, to intimate to the jury his own opinion con- 
cerning the sufficiency of the evidence to show the existence of 
a material fact, but such error is not cause for a new trial if i t  
falls within the category of harmles~, nonprejudicial error. The 
seriousness of the offense charged and the severity of the po- 
tential penalty therefor do not constitute or affect the test to 
be applied in determining whether an error is prejudicial or non- 
prejudicial. The test is not the possibility of a different result 
upon another trial. The test is whether there is a reasonable 
possibility that, had the error in question not been committed, 
a different result would have been reached a t  the trial out of 
which the appeal arises." 

No error in the trial of this defendant as to the first count of 
the felony of breaking and entering has been made to appear. On 
the verdict of guilty of breaking and entering as charged in the bill 
of indictment, the judgment of the court was that the defendant be 
imprisoned for a term of ten years. On the second count of larceny, 
the judgment was that he be imprisoned for not less than nine nor 
more than ten years. There wws no order to the contrary, and there- 
fore the sentence on the count of larceny will run concurrently as a 
matter of law with the sentence on the first count of breaking and 
entering. State v. Efird, 271 N.C. 730, 157 S.E. 2d 538. 

All of the evidence in this case tends to show that the television 
sets were the property of Advance Store, that they were in its place 
of business a t  9:00 p.m. on this same night before the defendant was 
seen helping load them into an automobile a t  the back of the Ad- 
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vance store a t  about 2:15 a.m., and a front glass window of the store 
had been broken. We do not think there is any reasonable possibility 
that on a new trial a jury would find that the television sets were 
not taken out of the building occupied by Advance Store after i t  
had been broken and entered with the intent to commit the crime 
of larceny. I t  is also evidence that  there were three of these tele- 
vision sets. The number of the television sets alone would ordinarily 
indicate a value of over $200. 

It is also observed that  by upholding the sentence on the second 
count of larceny, the defendant will complete the sentence on i t  be- 
fore the expiration of the sentence imposed on the first count of 
breaking and entering. The defendant is therefore not prejudiced by 
the judgment imposed on the count of larceny. State v. Morgan, 
268 N.C. 214, 150 S.E. 2d 377; State v. Booker, 250 N.C. 272, 108 
S.E. 2d 426; State v. Trouttnan, 249 K.C. 398, 106 S.E. 2d 572; 
State v. Cephus, 241 N.C. 562, S6 S.E. 2d 70; State v. Perry, 3 N.C. 
App. 356, 164 S.E. 2d 629. 

We are of the opinion that there is no reasonable possibility that  
had the error in questmion not been committed, a different result urould 
have been reached a t  the trial out of which this appeal arises. We 
therefore conclude that this error in the charge on the second count 
was not prejudicial to the defendant, under these circumstances, and 
is not sufficient to require a new trial on the second count of larceny. 

I n  the trial we find no prejudicial error. 
No error. 

BRITT and PARKER, JJ., concur. 

AARON M. HALE AND WIFE, ANNA S. HALE v. E F F I E  MAE h1ORGAlr; 
MOORE, AND HUSBAND, GARLAND EUGENE MOORE; NELLIE IRENE 
BELLA4MY AND HUSBAND, HOlT7TTARD B. BELLAMY 

No. 6910SC124 

(Filed 30 April 1969) 

1. Deeds 8 19- restrictive covenants -na ture  of t h e  servitude 
The servitude imposed by restrictive covenants is a species of incor- 

poreal right and restrains the owner of the servient estate from making 
certain use of his property; such right or interest reserved in a con- 
veyance will be effective as  against all who deraim title through the 
grantee, although the reservation is not expressed in subsequent deeds. 
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2. Deeds § 19- validity of restrictive covenants 
Covenants restricting the use of property will be sustained where rea- 

sonable, not contrary to public policy, not in restraint of trade and not 
for the purpose of creating a monopoly. 

8. Deeds 19- action t o  declare restrictive covenants unenforceable - sufflciency of evidence 
In an action to have declared null and void restrictive covenants h~ 

the plaintiffs' deed which limits the use of their property to residen- 
tial purposes only, there is sufficient evidence to support the conclusion 
of the trial court that the character of the neighborhood wherein the 
tract is located has not changed so substantially as to render the use of 
the tract impractical for residential purposes, notwithstanding there is 
also evidence tending to show that the property is more valuable for 
commercial rather than residential purposes and that the number of busi- 
nesses in the vicinity has increased considerably since the restriction was 
put on the lot. 

4. Deeds 19- restriction personal t o  grantor  
Where restrictive covenant is not part of a general plan of develop- 

ment, the restriction is personal to the grantor and is deemed to be for 
the benefit of the land retained by the grantor. 

APPEAL by plaintiffs from Hobgood, J., 30 September 1968 Civil 
Session, Superior Court of WAKE. 

This is an action to have restrictive covenants contained in plain- 
tiffs' deed declared null and void, and to enjoin the defendant, Effie 
Moore, from interfering with the plaintiffs' unrestricted use of this 
property. Nellie Irene Bellamy and Howard B. Bellamy have been 
dismissed as parties hereto. 

The parties waived jury trial and submitted the case on stipula- 
tions and evidence. The stipulations show that on 21 December 1938 
Chloe Davis Morgan conveyed a 25-acre tract of land located ap- 
proximately one and one-fourth miles from the city limits of Raleigh 
on the east side of US .  Highway 401 to Efie Moore, a defendant in 
this case. I n  February 1953, Effie Moore and husband conveyed two 
acres of land to S. D. Alexander, this being part of the 25 acres con- 
veyed to her in 1938. This two-acre tract is located in the southeast 
corner of the original tract and borders on U.S. Highway 401. This 
deed to S. D.  Alexander contained the following restriction which 
is the subject of this action: 

"This deed is conveyed subject to the lien of the Wake County 
taxes for the year 1953, and subject to the following permanent 
restriction as to the use of said land, said restriction to run with 
said land by whomsoever owned: The property herein conveyed 
shall be used for residential purposes only and shall not be used 
for business, manufacturing or commercial purposes." 



376 I N  T H E  COURT OF APPEALS 

At the time of this conveyance the nature of the neighborhood sur- 
rounding the property was farmland and residential property. 

On 28 July 1958, Aaron M. Hale became the owner of the two- 
acre tract of land previously conveyed to S. D. Alexander. He took 
the property with actual and constructive notice of the restrictions 
contained in the deed to S. D. Alexander. 

On 29 April 1963, Effie Moore and husband conveyed to Nellie 
Irene Bellamy a tract of land containing 28,250 square feet and lying 
immediately north of and adjacent to the two-acre tract of land now 
held by Aaron M. Hale, plaintiff. This property conveyed to Irene 
Bellamy was part of the original 25-acre tract of land conveyed to 
Effie Moore in 1938. The deed to Nellie Irene Bellamy contains no 
restrictions as to use of the property. A general automobile garage 
is now located on the lot. 

On 7 May 1963, Effie Moore and husband conveyed to the 
Stephenson Enterprises, Inc., a tract of land containing 5.06 acres 
and lying immediately north of and adjacent to the 28,250 square 
foot lot conveyed to Nellie Irene Bellamy. This property conveyed 
to the Stephenson Enterprises, Inc., is part of the original 25-acre 
tract of land conveyed to Effie Moore in 1938. The deed to Stephen- 
son Enterprises, Inc., like the deed to Nellie M. Bellamy, contains 
no restrictions as to use of the property. The defendant, Effie Moore, 
presently holds all of the land conveyed to her in 1938 except for the 
three conveyances mentioned above. 

Plaintiffs offered evidence which tended to show that the area 
in which this two-acre lot is located is no longer farmland and resi- 
dential property exclusively. There are now a number of businesses 
within a mile radius of the two-acre tract. Their evidence also 
tends to show that  the two-acre lot would presently have a value 
of approximately $30,000 for commercial purposes, and $4,000 to 
$8,000 for residential purposes. 

After hearing the evidence, the court found the facts and made 
conclusions as follows : 

1. That in 1953 the defendant, Effie Mae Morgan Moore, with 
the joinder of her husband, G. E. Moore, conveyed the two-acre 
tract shown on plaintiffs' Exhibits #1 and #18 subject to the 
restrictive covenant for a purchase price of $5,000.00. The de- 
fendants could have sold the said two-acre tract for a higher 
price if conveyed without the restriction. No other conveyances 
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out of the original twenty-five acre tract were contemplated a t  
the time of the sale in 1953. 

2. That  the plaintiffs paid $7,000.00 for said two acre tract in 
1958 and a t  the time of their purchase, the plaintiff had both 
record and actual notice of the residential restriction on said 
property. This tract is now vacant. 

3. That the only other conveyances cut out of the original 
twenty-five acre tract owned by the defendant, Effie Mae Mor- 
gan Moore, were t,he conveyances of the Bellamy tract for 
$7,500.00 and the Stephenson Enterprises tract for $27,000.00 in 
1963, which tracts are shown on plaintiffs' Exhibits #1 and 
#18. 

4. The Stephenson Tract is now owned by Green Electric 
Company and on the front portion thereof is a building used 
in the electrical business. The rear portion of said tract which 
surrounds the Bellamy parcel on the east is a large excavated 
hole and is not used a t  present. 

5. The Bellamy parcel has a garage building thereon and is 
used for an automatic transmission repair shop. 

6. The ten acre tract also owned by the plaintiffs adjoining 
the said two acre tract on the south is used as the residence of 
the plaintiffs. 

7. The defendant, Effie Mae Morgan Moore, retains title to 
the remaining portion of the original twenty-five acre tract 
which  consist,^ of more than seventeen acres and the defendants' 
home is situated thereon. 

8. Since 1953, United States Highway Number 401 has been 
widened in front of the Hale and Moore properties and several 
new businesses have opened along said road including a trailer 
sales business, a small shopping center and several filling sta- 
tions and other businesses. There are many homes on said high- 
way within the immediate area of the subject property and a 
large amount of vacant and undeveloped land. Adjoining the 
Hale and Moore properties on the east and south is a large 
residential subdivision known as Greenbrier Estates which is 
shown on plaintiffs' Exhibit #18 which has in excess of 300 lots 
and approximately 260 houses have already been constructed 
thereon. 

9. The two-acre tract owned by the plaintiffs has a reasonable 
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market value for residential use and could be used for such 
purpose. 

From the foregoing stipulations and findings of fact, the Court 
makes the following Conclusions of Law: 

1. The three conveyances by the defendant, Effie Mae Morgan 
Moore, with, the joinder of her husband, out of the original 
twenty-five acre tract of land acquired in 1938 were not made 
in accordance with a general plan or scheme. 

2. The defendant, Effie Mae Morgan Moore, a t  the time of the 
original sale in 1953 made an express contract for a valuable 
consideration with S. D. Alexander, plaintiffs' predecessor in 
title, imposing a specific restriction upon the use of the two 
acre tract subsequently acquired by the plaintiffs in 1958 for 
the benefit and convenience of the defendant in her disposition 
or use of the other portions of the original twenty-five acres re- 
tained. 

3. The said express contract was embodied in the covenants 
inserted in the deed conveying the two acre tract to the plain- 
tiffs' predecessor in title and referred to in each of the subse- 
quent deeds in plaintiffs' chain of title; in addition, the plaintiffs 
had actual notice of said restriction a t  the time of their pur- 
chase in 1958. 

4. The restriction is reasonable in character and duration and 
is not contrary to public policy. 

5. The character of the neighborhood has not changed so sub- 
stantially as to render the use of the said two acre tract im- 
practical for residential use. 

6. The covenant contained in the 1953 deed to plaintiffs' pre- 
decessors in title is a valid covenant and may be enforced by 
the defendant, Effie Mae Morgan Moore, during her lifetime.'' 

Plaintiffs excepted to the findings and conclusions and appealed. 

Purrington, Joslin, Culbertson & Sedberry by William Joslin for 
plaintiff appellants. 

Manning, Fulton & Skinner by M. Marshall Happer III  for  de- 
fendant appellees. 
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At the outset, we note that the restriction which the defendant, 
Effie Moore, placed on the lot in question in 1953 was not part of a 
general plan of development. At the time this restriction was put on 
the two-acre tract which the plaintiff now holds, the defendant, 
Effie Moore, was not obligated to restrict the balance of her prop- 
erty in any way upon conveyance. 

[I] This restrictive covenant, if not inequitable, is enforceable 
against the plaintiffs. "The servitude imposed by restrictive cov- 
enants is a species of incorporeal right. It restrains the owner of the 
servient estate from making certain use of his property. Turner v. 
Glenn, 220 K.C. 620, and cases cited; 14 Am. Jur., 608-09. Such 
right or interest reserved in a conveyance will be effective as against 
all who deraign title through the grantee, although the reservation 
is not expressed in subsequent deeds." Sheets v .  Dillon, 221 N.C. 
426, 20 S.E. 2d 344. 

[2] Plaintiffs argue, however, that  the character of this neigh- 
borhood has changed to such an extent since the imposition of this 
covenant that  the property cannot be reasonably used for residen- 
tial purposes, and that  to enforce this covenant would be inequit- 
able. "The courts have generally sustained covenants restricting the 
use of property where reasonable, not contrary to  public policy, not 
in restraint of trade and not for the purpose of creating a monopoly 
-and building restrictions have never been regarded as impolitic. 
So long as the beneficial enjoyment of the estate is not materially 
impaired and the public good and interest are not violated such 
restrictions are valid. Subject to these limitations the court will en- 
force its restrictions and prohibitions to the same extent that i t  
would lend judicial sanction to any other valid contractual rela- 
tionship. 14 Am. Jur., 616. Hence, the restriction is not void ab 
initio. If conditions have arisen or circumstances have developed 
which make the enforcement thereof inequitable and unjust, . . . 
the burden of so showing rests upon him who seeks its annulment. 
Until he has so shown the restriction is binding and effective." Sheets 
v .  Dillon, supra. 
[3] Plaintiffs introduced evidence tending to show that  the prop- 
erty in question is more valuable for commercial purposes than it  
is for residential purposes. There was also evidence that  the number 
of businesses in the vicinity of the property has increased consider- 
ably since the restriction was put on the lot in 1953. However, evi- 
dence was also introduced tending to show that the neighborhood 
has never been exclusively residential and that i t  is not exclusively 
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commercial today. The defendants' home is located on the remain- 
ing 17 acres of the 25-acre tract which was conveyed to the femme 
defendant in 1938. The plaintiffs' home is located on a 10-acre tract 
of land which adjoins the two-acre tract on which this restriction is 
imposed. There are a number of homes within a short distance of 
this lot which face U.S. Highway 401. Located southeast of the re- 
stricted property and adjoining the balance of the 25-acre tract 
owned by the defendant, and adjoining the 10-acre tract on which 
the plaintiff's home is located, is Greenbriar Estates, a subdivision, 
in which there are approximately 260 homes. We hold that there was 
sufficient evidence from which the trial court could have concluded 
that  "The character of the neighborhood has not changed so sub- 
stantially as to render the use of the said two acre tract impractical 
for residential use." 

141 The restriction, not being part of a general plan of develop- 
ment, is personal to the grantor, the femme defendant, and is deemed 
to be for the benefit of the land retained by the grantor. Sheets v. 
Dillon, supra. It appears that  Garland Eugene Moore had no in- 
terest in this property when it  was conveyed in 1953, and that  he 
joined in the conveyance only for the purpose of releasing his marital 
rights in the property. Therefore, the trial court properly concluded 
that  the restriction could be enforced during the lifetime of Effie 
Moore. Maples v. Horton, 239 K.C. 394, 80 S.E. 2d 38. 

The evidence offered by the plaintiffs was not so conclusive that  
only one inference could be drawn therefrom. The parties agreed t o  
have the case heard by the trial judge without a jury. The findings 
of fact made by the court below are supported by the stipulations 
and evidence, and these findings of fact support the conclusions of 
law. We find no error. 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. MARTHA KIRBY 
No. 6926SC49 

(Filed 30 April 1969) 

1. Criminal Law 5 104- nonsuit - consideration of evidence 
Upon motion for nonsuit in a criminal action, the evidence must be con- 

sidered in the light most favorable to the State, all contradictions and dis- 
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crepancies therein must be resolved in its favor and i t  must be given the 
benefit of every reasonable inference to be drawn from the evidence. 

2. Criminal Law Q 104- nonsuit - consideration of defendant's evi- 
dence 

Upon motion for nonsuit, all of the evidence admitted, including that 
offered by defendant which is favorable to the State, must be considered 
by the court. 

8. Criminal Law Q 106- nonsuit - sutficiency of evidence 
The test of the sufficiency of evidence to withstand motion for nonsuit 

is the same whether the evidence is circumstantial, direct or both. 

4. Homicide Q 21- sufficiency of evidence 
In this prosecution for second degree murder, defendant's motion for 

nonsuit is properly denied where the State's evidence tends to show that 
the fatally wounded body of deceased was found lying in a doorway to 
his home, that deceased had been shot five times, that defendant, the 
wife of deceased, was found lying on a bed in the home with a pistol 
approximately three to five inches from her hand, and that bullets found 
in deceased's body were fired from the pistol found near defendant. 

5. Homicide 88 14, 21- nonsuit - evidence of self-defense 
In a homicide prosecution, strong evidence of self-defense does not en- 

title defendant to a nonsuit since defendant has the burden of proving 
self-defense to the satisfaction of the jury. 

6. Criminal Law Q 5; Homicide 8 2- instructions -mental ca- 
pacity 

I n  this prosecution for second degree murder, the court did not err in 
instructing the jury that the fact that the episode produced a shock or 
trauma which created a mental block so that defendant did not subse- 
quently recall what had happened would not entitle her to an acquittal, 
the test of mental responsibility being the capacity of defendant to dis- 
tinguish between right and wrong a t  the time of and in respect to the 
matter under investigation. 

7. Criminal Law Q 132- motion t o  se t  aside verdict a s  contrary to 
weight of evidence 

A motion to set aside the verdict as  being contrary to the weight of 
the evidence is addressed to the discretion of the trial court, and the 
court's denial of such a motion is not reviewable on appeal in the absence 
of manifest abuse of discretion. 

APPEAL by defendant from Ervin, J., a t  the 8 July 1968 Regular 
Schedule "B" Session of MECKLENBURG Superior Court. 

By indictment proper in form, defendant was charged with 
second-degree murder of her husband, Howard Eugene Kirby, on 26 
February 1968. The jury returned a verdict of guilty of manslaughter 
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and from an active prison sentence of not less than two nor more 
than five years imposed by the court, defendant appealed. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Millard R .  Rich, Jr., for the State. 

Henry E.  Fisher for defendant appellant. 

In the first assignment of error brought forward and argued in 
her brief, defendant contends that the trial court erred in overruling 
her motion for nonsuit interposed a t  the close of the State's evidence 
and renewed a t  the close of all the evidence. 

[I-31 It is firmly established in this jurisdiction that  upon a mo- 
tion for judgment as of nonsuit in a criminal action, the evidence 
must be considered by the court in the light most favorable to the 
State, all contradictions and discrepancies therein must be resolved 
in its favor and it  must be given the benefit of every reasonable in- 
ference to be drawn from the evidence. State v. Cutler, 271 N.C. 379, 
156 S.E. 2d 679; State v. Bruton, 264 N.C. 488, 142 S.E. 2d 169. All 
of the evidence admitted, including that offered by the defendant, 
if any, which is favorab!e to the State, must be taken into account 
and so considered by the court in ruling upon the motion. State v. 
Cutler, supra; State v. Walker,  266 N.C. 269, 145 S.E. 2d 833. The 
test of the sufficiency of evidence to withstand such a motion is the 
same whether the evidence is circumstantial, direct, or both. State 
v. Cutler, supra; State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. 

As was said by Lake, J., in State v. Cutler, supra, "[tlhese con- 
trolling principles of law are more easily stated than applied to the 
evidence in a particular case. Of necessity, the application must be 
made to the evidence introduced in each case, as a whole, and ad- 
judications in prior cases are rarely controlling as the evidence 
differs from case to case." 

[4] Briefly summarized, the State's evidence in the instant case 
tended to show the following: 

On 26 February 1968, the defendant, her deceased husband, and 
their ten-year-old son occupied a comfortable home a t  1322 Marble 
Street in the City of Charlotte. Defendant and Howard Kirby, the 
deceased, were married in 1957 and prior to his death deceased was 
a long-haul driver for Central Motor Lines. Between 2:00 and 3:OO 
p.m. on Monday, 26 February 1968, John Eagle, a cab driver, pur- 
suant to a call, went to 1322 Marble Street and drove into the 
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driveway. He  saw the front louver door of the home eased open and 
could see the head of a man, later identified as Howard Kirby, lying 
in the doorway waving his hands. Mr. Eagle asked Kirby what he 
wanted and he said, "Call me an ambulance, I've been shot." The 
driver returned to his cab, contacted his dispatcher and requested 
that  he call an ambulance and the police. The cab driver remained 
near the house until the ambulance arrived, then went with the am- 
bulance attendants to Howard Kirby, but he appeared to  be dead a t  
that  time. The police then arrived and proceeded to call the county 
medical examiner who, shortly thereafter, arrived and declared 
Howard Kirby dead. Very soon after the cab driver entered the 
house with the ambulance attendants, he heard a female voice in 
another room say, "Please don't hurt me any more." The police 
arrived a t  the home a t  approximately five minutes after 3:00 and 
concluded a t  that  time that Howard Kirby was dead. His body, clad 
only in a T-shirt and socks, was lying face down in the front door- 
way. The police proceeded to search the house which contained four 
or five rooms, including two bedrooms. In the front bedroom they 
found the defendant, dressed only in a pajama top, lying face down 
on the lower of two bunk beds; one of her hands extended over the 
bed and approxinlately three to five inches from her hand was a .25 
caliber Colt automatic pistol. The police tried to arouse defendant 
by turning her over on her side and shaking her but were unable to 
do so. ,4s the police turned her over and shook her, she said, "Don't 
hit me again. " " " Please quit hitting me." Defendant was later 
removed from the room and taken by ambulance to a hospital where 
she remained for approximately two weeks. The room in which de- 
fendant was found was her son's bedroom. The master bedroom, 
theretofore occupied by defendant and deceased, was completely dis- 
organized; the bed was messed up, the telephone was on the floor 
with the receiver out of the cradle, and there were blood stains and 
an open pocket knife on the floor. 

The Mecklenburg County medical examiner examined the body 
of deceased very soon after i t  was found by the police and later in 
the day he performed an autopsy. The examiner found that  the de- 
cedent had five gunshot wounds caused by entry of bullets and 
three wounds caused by exit of bullets. Two bullets were removed 
from the body and the fatal shot entered the right upper abdomen, 
passed through the right chest and through the liver and right lung, 
causing hemorrhage resulting in death. The course of the fatal 
wound extended slightly upward and backward. It was stipulated 
and admitted that  if a named FBI agent were present in court he 
would testify that  in his opinion the two bullets removed from the 
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deceased's body and the three or four spent bullets that were found 
a t  the scene were all fired by one and the same gun, the Colt auto- 
matic found near defendant's hand. 

The defendant introduced numerous witnesses who testified to 
her good character and reputation. She testified in her defense and 
gave testimony substantially as follows: The deceased was a good 
husband except when he was drinking and on those occasions he 
was violent and abusive. He  began drinking on Saturday prior to 
26 February and continued to drink a t  intervals throughout Sunday 
and Sunday evening. On Sunday evening he became quite abusive 
and after defendant put her son to bed in his room, she went to 
bed, sharing the same bed with deceased. He proceeded to curse and 
abuse her, struck her in the face and kicked her off the bed several 
times. Defendant begged her husband to stop his cursing and abus- 
ing her and she found it  necessary on two occasions to go to their 
son's room and calm him. After her husband continued abusing her, 
she went to the kitchen and took several sleeping pills in addition 
to a tranquilizer which she had taken. She then told her husband 
that she had taken a sufficient quantity of sleeping pills to make 
her sleep in spite of his abuses. She testified that she did not know 
anything else that happened until Monday night when she awoke 
in a hospital in Charlotte. She testified that the Colt automatic 
pistol was hers, that she kept i t  under the mattress in the bedroom, 
that  she kept it for protection inasmuch as her husband's work kept 
him away from home for extended periods of time, but that  she had 
never fired the pistol in her life that  she remembered. 

The ten-year-old son testified that  on Sunday night he heard his 
father tell his mother that he was going to kill her. He further testi- 
fied that  on Monday morning he got up a t  ten minutes before 8:00 
and went to school, that he saw his mother in her bedroom and said 
goodbye to her and that he thought she said goodbye to him. 

[4, 51 Applying pertinent principles of law, we hold that the 
evidence was sufficient to survive the motions for nonsuit and that  
the trial court did not commit error in overruling said motions. The 
strong evidence of self-defense did not entitle the defendant to a 
nonsuit as the burden war on the defendant to prove self-defense to 
the satisfaction of the jury. State v. Pennell, 231 N.C. 651, 58 S.E. 
2d 341; 4 Strong, N.C. Index 2d, Homicide, 5 14, p. 211. 

I n  her next assignment of error, defendant contends that  the 
trial court erred when i t  charged the jury as follows: 

"If you find that the defendant committed a criminal act and 
that  a t  the time she committed this criminal act she realized 
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the nature and character of the act, and knew that the act was 
wrong, that is, that she understood the moral character of the 
act performed, then the court instructs you that  the mere fact 
that  the episode produced a shock or trauma which created a 
mental block so that she did not subsequently recall what had 
happened, this alone would not entitle her to an acquittal." 

[6] Immediately preceding the portion of the charge above-quoted, 
the trial court instructed the jury to  the effect that  if i t  found that  
the defendant a t  the time and place of the homicide was in a state 
of mind that  rendered her incapable of comprehending the criminal 
character of her act, and that her incapacity was a result of an over- 
dose or excessive use of a drug she had taken, then the jury should 
acquit the defendant and find her not guilty. Defendant's counsel 
strenuously argues that  this client's lapse of memory rendered i t  
difficult, if not impossible, for him to present a proper defense in 
this case. Although defense counsel's position can be appreciated, 
the fact remains that  i t  is well-established law in this State that the 
test of mental responsibility is the capacity of defendant to dis- 
tinguish between right and wrong at the time of and in respect to the 
matter under investigation. 2 Strong, N.C. Index 2d, Criminal Law, 
8 5, and cases therein cited. We hold that  the challenged portion of 
the charge, particularly when considered contextually with other 
portions of the charge, was not error and the assignment of error 

'relating thereto is overruled. 

Finally, defendant assigns as error the failure of the court to 
set aside the verdict as being contrary to the greater weight of the 
evidence and for errors committed during the progress of the trial. 

[7] A motion to set aside the verdict as being contrary to the 
weight of the evidence is addressed to the discretion of the trial 
court, and its refusal to grant the motion is not reviewable on ap- 
peal in the absence of manifest abuse of discretion. State v. McKin- 
non, 223 N.C. 160, 25 S.E. 2d 606; State v. Reddick, 222 N.C. 520, 
23 S.E. 2d 909. No abuse of discretion has been shown and we find 
no errors committed during the trial that  would require setting the 
verdict aside. The assignment of error is overruled. 

The record before us discloses that  defendant received a fair 
trial, free from prejudicial error, and the sentence imposed was well 
within the limit,s provided by statute. 

No error. 

MALLARD, C.J., and PARKER, J. ,  concur. 
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STATE OF NORTH CAROLIXA v. CLAIBORNE LEE SHERRON 
KO. 6914SC72 

(Filed 30 April 1969) 

1. Criminal Law S 155.5- failure to  aptly docket record on  appeal 
Where the record on appeal mas docketed 175 days after the date of 

the judgment appealed from, the appeal is subject to dismissal by the 
Court of Appeals e s  mero motu for failure to comply with the rules of 
the Court. Rules of Practice in the Court of Appeals Nos. 5 and 48. 

2. Criminal Law § 16- objection to question not  fully asked 
The trial court is not required to rule upon objection to a question not 

fully asked, but may defer ruling until the entire question has been pre- 
sented. 

3. Criminal Law 86, 16- objection t o  "line of questioning" 
In this prosecution for assault on a female, the trial court properly 

overruled defendant's objection "to the whole line of questioning" of de- 
fendant by the solicitor relating to his prior convictions and properly 
ruled on each question as i t  was presented. 

4. Criminal Law § 86- cross-examination of defendant - prior con- 
victions 
2. defendant who testifies in a criminal case may be cross-examined 

as to his prior convictions for the purpose of impeaching him as a witness. 

5. Criminal Law §S 95, 113- evidence competent only for  impeach- 
ment  - request fo r  instructions 

The court is not required to instruct the jury that evidence competenf 
for the purpose of impeachment be so restricted where defendant makes 
no request for such an instruction. 

6. Assault a n d  Battery 4- assault on spouse 
The martial relationship does not afford a license to commit assault. 

7. Assault a n d  Battery 14- sufficiency of evidence 
The evidence i s  held sufficient to be submitted to the jury on the issue 

of defendant's guilt of assault on a female. 

8. Criminal Law 18, 138- appeal f rom district court to superior 
court - increased sentence 

Increased sentence imposed in the superior court following defendant's 
appeal from conviction in the district court did not place an unconstitu- 
tional burden on defendant's right to appeal from the district court. 

9. Constitutional Law § 29; Criminal Laqw 8 1- r ight  t o  jury t r i d  
- misdemeanors - appeal to superior court f rom district court 

The constitutional right of a defendant charged with a misdemeanor 
to have a jury trial is not infringed by the fact that he has first to submit 
to trial without a jury in the district court and then appeal to superior 
court in order to obtain a jury trial. G.S. 78-196; G.S. 7A-272; Art. I ,  8 
13, N. C. Constitution. 
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10. Criminal Law 9 13- punishment - credit f o r  t ime in custody 
pending appeal t o  superior court 

Defendant is not entitled to credit upon a sentence imposed in the su- 
perior court for time spent in custody in default of bond while awaiting 
trial de no?;o in the superior court following conviction in the district 
court. 

11. Criminal Law 8 134- place of imprisonment - misdemeanor 
A defendant may be sentenced to Central Prison only upon conviction 

of a felony. G.S. 148-28. 

12. Criminal Inaw 9 134- xnisdememor- confinement i n  Central 
Prison pending appeal 

Upon defendant's conviction of the misdemeanor of assault on a fe- 
male, the court erred in directing that defendant be confined for his 
safety in Central Prison a t  Raleigh pending his appeal to the Court of 
Appeals absent a finding that Central Prison has been properly designated 
for that purpose by the Commissioner of Correction or his authorized 
representative. G.S. 153-189.1. 

APPEAL by defendant from Copeland, J., a t  the 3 June 1968 Crim- 
inal Session of DURHAM Superior Court. 

Defendant was charged in a warrant, proper in form, with the 
crime of assault on a female person, he being a male over eighteen 
years old, in violation of G.S. 14-33. In district court he pleaded not 
guilty, was found guilty, and was sentenced to four months in jail. 
He  appealed to superior court, where he again pleaded not guilty 
and was tried by jury. 

The evidence favorable to the State indicated that  the defendant 
and the prosecuting witness were married in July 1967 and that she 
and her four children by a previous marriage were staying a t  her 
mother's house a t  the time of the events complained of in the war- 
rant. About 9:00 p.m. on Friday evening, 10 May 1968, the de- 
fendant came to the house. When he arrived, the prosecuting wit- 
ness was sitting on the porch with her four-year-old child. He  jerked 
the prosecuting witness from her chair and commanded her to leave 
with him. In struggling to get away from him, her blouse came off 
and she fell down. The defendant jerked her to her feet, then threw 
her against the banisters. The defendant then stated: "Well, this is 
all I am going to do in front of the children." As he was leaving, 
he threw a flower pot a t  the prosecuting witness. These events were 
witnessed by the children and mother of the prosecuting witness. 

The defendant testified in his own behalf to the effect that he 
was simply trying to get his wife to go with him but that  she jerked 
away and fell down; that he accidentally kicked the flower pot off 
the porch and pitched i t  back on the porch as he was leaving. 
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On verdict of guilty, the court entered judgment that defendant 
be imprisoned in the Durham County Jail for a period of 21-24 
months, to be assigned to work under the supervision of the State 
Department of Correction. Defendant gave notice of appeal. On 
finding defendant to be indigent, the court, a t  defendant's request, 
appointed the counsel who had represented him a t  the trial to rep- 
resent him in perfecting the appeal and ordered Durham County to 
pay the cost of the transcript and other costs incident to perfecting 
the appeal. The court also entered the following order: 

"The court determines for the safety of the defendant and 
the safety of others in the Durham County jail that  the de- 
fendant shall be confined in the Central Prison in Raleigh pend- 
ing his appeal." 

Attorney General Robert Morgan and Staf f  Attorney (Mrs.) 
Christine Y .  Denson for the State. 

John C. Randall for defendant appellant. 

[I] The judgment sentencing defendant was entered 12 June 1968. 
The record on appeal was docketed in this Court 4 December 1968. 
This was 175 days after the date of the judgment appealed from. 
For failure to docket within the time prescribed by the rules of 
this Court, this case should be dismissed ex mero motu. Rules 5 and 
48, Rules of Practice in the Court of Appeals; State v. Farrell, 3 
N.C. App. 196, 164 S.E. 2d 388; State v. Squires, 1 N.C. App. 199, 
160 S.E. 2d 550. Kevertheless, in an effort to determine that  justice 
is done, we have reviewed the record with respect to the assignments 
of error brought forward for review. 

[2] Defendant's first two assignments of error relate to the court's 
action in permitting the solicitor to ask defendant certain questions 
on cross-examination relating to  defendant's previous occupation 
and prior convictions. However, defendant's objections were inter- 
posed prematurely before the solicitor completed asking the questions, 
and the court properly deferred ruling in each instance until the 
entire question had been asked. I n  case of the questions which are 
the subject matter of exceptions #5 and 6, defendant failed to object 
when the entire questions were asked. I n  case of the question which 
is the subject matter of exception #7, the court properly sustained 
defendant's objection when timely made. I n  neither instance was 
the court required to rule upon a question not yet fully asked. 
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[3] In  the case of exception #8, defendant interposed objection 
"to the whole line of questioning" relating to his prior convictions 
and requested the court to instruct the jury not to consider them. 
The court properly refused this request and properly ruled on each 
question as i t  was presented. 

14, 51 It is elementary law that a defendant who elects to testify 
in a criminal case may be cross-examined as to his prior convictions 
for purposes of impeaching him as a witness. State v. Jeffries, 3 
N.C. App. 218, 164 S.E. 2d 398; Stansbury, N.C. Evidence 2d, § 
112. Defendant did not request that the evidence, competent for the 
purpose of impeachment, be so restricted. Absent this request the 
court is not required to give such instructions. State v. Goodson, 
273 N.C. 128, 159 S.E. 2d 310. 

[6, 71 Defendant next assigns as error the overruling of his mo- 
tion for nonsuit. I n  support of his contention that nonsuit should 
have been allowed, defendant quotes from State v. Oliver, 70 N.C. 
60, which was decided in 1874, as follows: 

"If no permanent injury has been inflicted, nor malice, 
cruelty nor dangerous violence shown by t,he husband, i t  is 
better to draw the curtain, shut out the public gaze, and leave 
the parties to forget and forgive." 

While today as in 1874 family disputes are better settled a t  home 
than in the courts, neither in 1874 nor a t  any time thereafter has 
the marital relationship afforded a license to commit assault. State 
v. Oliver, supra, does not so hold. In that case the husband was con- 
victed for switching his wife; on appeal the judgment was affirmed. 
In  the case presently before us there was plenary evidence to justify 
submitting the question of defendant's guilt to the jury, and the 
motion for nonsuit was properly overruled. 

18, 91 Defendant contends his motion in arrest of judgment should 
have been granted on the ground that the increased sentence im- 
posed in the superior court placed an unconstitutional burden on his 
right to appeal from the district court. This contention is without 
merit. State v .  Xtafford, 274 N.C. 519, 164 S.E. 2d 371. Defendant 
further contends that his motion in arrest of judgment should have 
been granted on the additional grounds that his constitutional right 
to a jury trial has been infringed, in that in order to obtain a jury 
trial he had first to submit to trial without a jury in the district 
court and then appeal to superior court stigmatized by conviction 
in the court below. Defendant contends this procedure placed an 
impermissible burden upon exercise of his constitutional right to a 
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jury trial. This contention is also without merit. Art. I, 5 13 of the 
North Carolina Constitution provides: 

"No person shall be convicted of any crime but by the 
unanimous verdict of a jury of good and lawful persons in open 
court. The Legislature may, however, provide other means of 
trial, for petty misdemeanors, with the right of appeal." 

By G.S. 7A-272 the district court has exclusive, original juris- 
diction for the trial of criminal actions below the grade of felony, 
and the same are declared to be petty misdemeanors. G.S. 7A-196 
provides: "In criminal cases there shall be no jury trials in the 
district court. Upon appeal to superior court trial shall be de novo, 
with jury trial as provided by law." This provision does not trans- 
gress the requirements of Art. I, § 13 of our State Constitution. 
State v .  Norman, 237 N.C. 205, 74 S.E. 2d 602; State v .  Pulliam, 
184 N.C. 681, 114 S.E. 394. 

[I01 There is also no merit to defendant's contention that he is 
entitled to credit for the time he spent in custody following his trial 
and conviction in the district court and while awaiting trial de novo 
in the superior court. It is true that on any subsequent sentence im- 
posed for the same conduct, a defendant must be given full credit 
for all time served under the previous sentence, State v .  Stafford, 
supra; State v. Paige, 272 N.C. 417, 158 X.E. 2d 522, but the time 
for which defendant here seeks credit was while he was in custody 
in default of bond awaiting his trial de novo in the superior court. 
It was not time spent while serving any sentence as punishment for 
the conduct charged in the warrant, and defendant's claim for credit 
is denied under the authority of Williams v. State, 269 N.C. 301, 
152 S.E. 2d 111; and State v .  Weaver, 264 N.C. 681, 142 S.E. 2d 
633; see Note, 44 N.C.L.R. 458. 

[11, 121 Defendant also excepts to the portion of the trial court's 
judgment which directed that defendant be confined in the Central 
Prison in Raleigh pending his appeal. A defendant may be sentenced 
to the Central Prison only upon conviction of a felony. G.S. 148-28; 
State v .  Floyd, 246 N.C. 434, 98 S.E. 2d 478; State v .  Cagle, 241 
N.C. 134, 84 S.E. 2d 649. Defendhnt in the present case was con- 
victed only of a misdemeanor and should not have been ordered 
confined in Central Prison. G.S. 153-189.1 does authorize the resident 
judge holding superior court in the district, whenever necessary for 
the safety of the prisoner or to avoid a breach of the peace in the 
county, to order a prisoner held in any county jail transferred to a 
secure jail in some other county or to a unit of the State Prison 
System designated by the Commissioner of Correction or his au- 
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thorized representative. Under this statute the trial court, upon 
making an appropriate finding that i t  was necessary for the safety 
of the defendant, could have ordered defendant transferred to "a 
unit of the State Prison System designated by the Commissioner of 
Correction or his authorized representative," but the court should 
not have ordered defendant transferred directly to Central Prison 
absent a finding that the Central Prison had been properly desig- 
nated for that purpose by the Commissioner of Correction or his 
authorized representative. However, in the present case the portion 
of the court's order here complained of by defendant was by its 
terms to be effective only pending his appeal, and in any event 
upon determination of this appeal defendant should be returned to 
the common jail of Durham County as provided in G.S. 153-189.1. 
Had defendant desired to raise effectively an objection as to the 
lawfulness of the place of his confinement pending the determina- 
tion of this appeal, he could have applied for a writ of habeas 
corpus. Having failed to do so, upon determination of this appeal 
the question has become moot. 

We have examined the other assignments of error relating to 
remarks made by the assistant solicitor and to the judge's charge, 
and find no prejudicial error. 

KO error. 

MALLARD, C.J., and BRITT, J., concur. 

MRS. RUTH E. HEIIXS v. MRS. PEGGY SMITH WILLIAMS AND MERCY 
HOSPITAL, INC. 

No. 6926SC149 

(Filed 30 April 1969) 

1. Hospitals 9 3-- defense of charitable immunity - liability insur- 
ance coverage 

Even though charitable hospital had liability insurance in effect a t  
the time plaintiff was injured, hospital is entitled to assert the defense 
of charitable immunity where the cause of action arose prior to the decision 
in Rabon ?;. Hospital, 269 KC, 1, which abolished the defense. 

2. Hospitals § 3- negligence of hospital i n  selection and  retention 
of nurse  - jury question 

Issue of charitable hospital's negligence in the selection and retention 
of a head nurse should have been submitted to the jury where plaintiff 
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offered evidence tending to show that while plaintif€ was recuperating 
from a back operation the head nurse administered a hypodermic injec 
tion in such a manner that the hypodermic needle broke, that the nurse 
allowed the broken needle to remain in plaintiff's hip without informing 
the plaintiff or the hospital, that severe infection resulted, and that de- 
fendant hospital had knowledge from its own records that the nurse did 
not have the training, personality or ability to be a head nurse. 

3. Hospitals § 3- liability of hospital fo r  employee negligence 
A hospital, whether charitable or profit-making, is liable for the negli- 

gent acts of its employee under the doctrine of respondeat superior if it 
fails to exercise due care in the selection or retention of such employee. 

4. Trial 8 21- motion f o r  nonsuit - consideration of evidence 
It is elementary that upon motion for judgment of nonsuit the evidence 

of the plaintiff must be taken to be true and must be considered in the 
light most favorable to him. 

APPEAL by plaintiff from Ervin, J., 23 September 1968 Civil B. 
Session of Superior Court of MECKLENBURG County. 

Plaintiff, Mrs. Ruth E. Helms (plaintiff), alleges she was injured 
and damaged by the negligence of Mrs. Peggy Jean Smith Williams 
(Williams) acting as the agent, servant, and employee of the cor- 
porate defendant, Mercy Hospital, Inc. (Mercy). Plaintiff alleges 
that  defendant Mercy negligently employed and retained in employ- 
ment the defendant Williams when it knew or should have known 
that  Williams was incompetent to perform the duties assigned t o  
her. Mercy denied negligence, pleaded the statute of limitations, and 
alleged it  was a charitable corporation and therefore immune to and 
exempted from liability for the negligent acts of Williams alleged in 
the complaint. 

After a pretrial hearing, the trial court entered the following 
judgment with respect to the defendant Mercy: 

"At the conclusion of the defendants' evidence page 44, Tran- 
script Folder 1, in support of its plea in bar of immunity as a 
charitable corporation, the court finds as facts from the evi- 
dence and concludes as a matter of law that  the corporate de- 
fendant Mercy Hospital, Inc., is a charitable corporation and 
entitled to the immunity of an eleemosynary institution as a 
defense to its liability in this action; 

Based on the foregoing finding of facts and the conclusion of 
law, IT IS ORDERED, ADJUDGED AKD DECREED that  the corporate 
defendant Mercy Hospital, Inc., is a charitable corporation and 
is entitled to the defense of charitable immunity to the plaintiff's 
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cause of action as set out in the complaint in the above entitled 
action." 

At the close of plaintiff's evidence, the trial court allowed Mercy's 
motion for judgment as of nonsuit and submitted the case to the 
jury who answered the issues as follows: 

"1. Was the plaintiff injured and damaged by the negligence 
of the defendant, Mrs. Peggy Joyce Smith Williams, as 
alleged in the complaint? 

ANSWER: Yes 

2. What amount of damages, if any, is the plaintiff entitled 
to recover of the defendant, Mrs. Peggy Joyce Smith Wil- 
liams, by reason of her injuries? 

AKSWER: $15,000.00" 

Judgment was entered upon this verdict from which there was 
no appeal by either party. 

Plaintiff excepted and appealed from the judgment entered as 
to Mercy. 

Carswell & Justice by James F. Justice, C. J. Leonard, Jr., and 
James H.  Carson for plaintiff appellant. 

Myers, Sedberry & Collie by J .  C. Sedberry and Charles T. 
Myers for defendant Mercy Hospital, Inc., appellee. 

MALLARD, C. J. 

[I] In  Rabon v. Hospital, 269 N.C. 1, 152 S.E. 2d 485, Justice 
Sharp, speaking for the Court, said: 

"Convinced that the rule of charitable immunity can no longer 
properly be applied to hospitals, we hereby overrule Williams 
v. Hospital, 237 N.C. 387, 75 S.E. 2d 303, William v. Hospital 
Asso., 234 N.C. 536, 67 S.E. 2d 662, and other cases of similar 
import. We hold that  defendant Hospital is liable for the negli- 
gence of its employees acting within the scope and course of 
their employment just as is any other corporate employer. 
Recognizing, however, that hospitals have relied upon the old 
rule of immunity and that  they may not have adequately pro- 
tected themselves with liability insurance, we follow the pro- 
cedure of Michigan, Illinois, Nebraska, and Wisconsin, as de- 
tailed in the decisions previously noted. The rule of liability 
herein announced applies only to this case and to those causes 
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of action arising after January 20, 1967, the filing date of this 
opinion." 

Thereafter, the General Assembly of 1967 enacted the following: 

''The common-law defense of charitable immunity is abolished 
and shall not constitute a valid defense to any action or cause 
of action arising subsequent to September 1, 1967." G.S. 1-539.9. 

The occurrence in controversy here is alleged to have happened 
on 5 February 1964, which is prior to the decision in Rabon and the 
effective date of the statute above mentioned. 

The law as i t  existed prior to Rabon relating to the liability of 
hospitals for the negligent acts of its employees is stated in Wil- 
liams v. Hospital, supra (overruled in Rabon), as follows: 

"It is settled law in this jurisdiction that  a charitable institu- 
tion may not be held liable to a beneficiary of the charity for 
the negligence of its servants or employees if i t  has exercised 
due care in their selection and retention. Barden v. R. R., 152 
N.C. 318, 67 S.E. 971; Hoke v. Glenn, 167 N.C. 594, 83 S.E. 
807; Herndon v. Massey, 217 N.C. 610, 8 S.E. 2d 914; Johnson 
v. Hospital, 196 N.C. 610, 146 S.E. 573; Smith v. Duke Univer- 
sity, 219 N.C. 628, 14 S.E. 2d 643. It is to be noted that the rule 
to which we adhere holds a charitable institution liable for 
failure to exercise due care in the selection and retention of its 
servants (Hoke v. Glenn, supra), and also permits a servant to 
recover for administrative negligence of the charity. Cowans 
v. Hospital, 197 N.C. 41, 147 S.E. 672. Thus the rule to which 
we adhere is that of qualified immunity." 

We are of the opinion and so hold that  under the facts of this 
case and inasmuch as this cause of action arose prior to the decision 
in Rabon and the effective date of the statute that  Mercy is entitled 
to assert the defense of charitable immunity. 

Plaintiff also contends that one of the questions involved on this 
appeal is whether the defense of charitable immunity is available 
to the corporate defendant in view of the fact that  i t  had liability 
insurance coverage in effect a t  the time plaintiff was injured. 

I n  Rabon v. Hospital, supra, beginning a t  bottom of page three, 
i t  is said, "Nor does the fact that a charitable institution has pro- 
cured liability insurance affect its immunity." It is common knowl- 
edge that  insurance companies base their premiums upon the ex- 
posure involved. At the time Mercy obtained this insurance, the 
doctrine of charitable immunity limited its exposure. 
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[ I ]  If Rabon means what i t  says, and we believe that  i t  does, we 
are of the opinion that i t  is the law in North Carolina, and we so 
hold, that  even though Mercy had liability insurance, such did not 
waive the defense of charitable immunity available to i t  a t  the time 
of this occurrence. Hayes v. Wilmington., 243 N.C. 548, 91 S.E. 2d 
690; Planner v. Saint Joseph Home, 227 N.C. 342, 42 S.E. 2d 225; 
Herndon v. Massey, supra. For a statement of opposite view, see 
Hill v. James Walker iWemorial Hospital, et al, . . ..  F. 2d .... (4th 
Cir. 1969). 

[2] Plaintiff contends that there was sufficient evidence to require 
submission of this case to the jury upon her allegation that  Mercy 
was negligent in the selection and retention of Williams as head 
nurse. 

The evidence for the plaintiff, taken in the light most favorable 
to plaintiff, tends to show that plaintiff was admitted on 4 January 
1964 to Mercy, preparatory to an operation on her back. The back 
operation was successfully performed. While she was recuperating 
from this operation, Williams, who was employed by defendant 
Mercy as a head nurse on 5 February 1964, gave her a hypodermic 
injection in a negligent manner and in doing so negligently broke the 
hypodermic needle, leaving the broken part in plaintiff's hip. This 
caused excessive bleeding to such an extent the bed linens had to be 
changed. Williams was not adequately trained and did not have 
"the personality, the order, industriousness, nor ability to be a head 
nurse," and Mercy had had knowledge thereof since 1958 inasmuch 
as information to  that  effect was in its own records. Williams, al- 
though she was the head nurse, did not report and did not make a 
record of the incident of the broken hypodermic needle as required 
by the rules and regulations of Mercy. Neither did Williams inform 
plaintiff of the broken hypodermic needle. Had the incident of the 
broken needle been reported promptly, i t  would have been a simple 
matter to remove it. However, as a result of remaining imbedded 
in the plaintiff's hip for a considerable period of time, the broken 
hypodermic needle caused severe infection which required plaintiff's 
hospitalization a t  institutions other than at Mercy. As a result of 
the infection, plaintiff developed thrombo-phlebitis. I n  view of our 
ruling herein, we do not summarize all of the evidence. 

I n  Norfolk Prot. Hospital v. Plunkett, 162 Va. 151, 173 S.E. 363, 
the Court upheld a verdict for the plaintiff on the basis that the 
hospital was negligent in selecting and retaining a nurse whose neg- 
ligence proximately caused the plaintiff's injuries and in the course 
of its opinion stated: 
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1 "It is not sufficient to say that a nurse is competent simply be- 
cause she is capable of discharging the manual duties incum- 
bent upon her as a nurse. It is a matter of common knowledge 
that the welfare of a patient is as much the responsibility of 
the nurse as it is of the physician. If she is lacking in educational 
preparation, if she is guilty of indiscretions that impair her 
physical or mental status, if she is lacking in that moral char- 
acter which imbues the patient with confidence, then i t  cannot 
be said that she is a competent person to be placed in charge of 
a helpless patient." 

[3] It is now and has been the law in North Carolina that a hos- 
pital, whether charitable or profit-making, is liable for the negligent> 
acts of its employee under the doctrine of respondeat superior if it, 
fails to exercise due care in the selection or retention of such em- 
ployee. Such negligence is sometimes referred to as "corporate neg- 
ligence." Rabon v. Hospital, supra; Williams v. Hospital Asso.,, 
supra; Cowans v. Hospital, supra; Johnson v. Hospital, supra; Hoke 
v.  Glenn, supra; see also President and Dir. of Georgetown College 
v. Hughes, 130 F. 2d 810; 25 A.L.R. 2d 113, 179. 

[4] In the case of Anderson v. Carter, 272 N.C. 426, 158 S.E. 2d 
607, Justice Lake, speaking for the Court, said: 

"It is elementary that upon a motion for judgment of nonsuit 
the evidence of the plaintiff must be taken to be true and must 
be considered in the light most favorable to him, resolving all 
contradictions therein in his favor, and giving him the benefit 
of every inference in his favor which can reasonably be drawn 
from it." 

[2] Applying the above principles of law to 6he facts in the case 
before us, we are of the opinion and so hold that there was ample 
evidence to require submission to the jury of the question of the 
negligence of Mercy in the selection and retention of Williams as 
head nurse, and that the trial court committed error in allowing 
Mercy's motion for judgment of nonsuit. 

Reversed. 

BRITT and PARKER, JJ., concur 
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STATE OF NORTH CAROLINA v. ROBEET GRIFFIN, JR. 

No. 6910SC170 

(Filed 30 April 1969) 

1. Constitutional Law 8 32; Criminal Law 8 66- r ight  t o  counsel 
at lineup 

Out-of-court lineup identification of defendant by armed robbery victim 
was not rendered unconstitutional by fact that defendant was not repre 
sented by counsel and did not waive his right to counsel a t  the lineup, 
where defendant was not a suspect in the armed robbery in question a t  
the time of the lineup, the lineup was arranged to give the robbery vic- 
tim an opportunity to view four other persons who were suspects in the 
robbery, and defendant was in  custody on another charge and was placed 
in the lineup only as a filler. 

2. Constitutional Law 8 32; Criminal Law 8 68-- in-court identifi- 
cation - l ineup identification 

In  this armed robbery prosecution, the evidence on voir dire fully sup- 
pQrts the trial court's findings of fact that the victim's in-court identifica- 
tion of defendant a s  the perpetrator of the robbery was a n  independent 
identification based upon what the witness obsewed at  the time of the 
robbery and was not tainted by any illegal lineup. 

3. Constitutional Law 8 32; Criminal Law 8 66- lineup identifica- 
tion - in-court identification having independent origin 

In  this armed robbery prosecution, the court properly admitted the 
in-court identification of defendant as the perpetrator of the robbery where 
a prior out-of-court lineup identification of defendant was constitutional 
and the incourt identification was not fruit of the lineup but was an in- 
dependent identification based upon what the witness observed a t  the 
time of the robbery. 

4. Criminal Law $ 155.5- failure t o  aptly docket record on appeal 
The appeal is subject to be dismissed under Rule 48 where the record 

on appeal was not filed within 90 days after the date of the judgment ap- 
pealed from as required by Rule 5. 

APPEAL by defendant from hdcKinnon, J., 30 September 1968, 
WAKE County Superior Court. 

Robert Griffin, Jr., (defendant) was charged under two bills of 
indictment with the felony of armed robbery of Sherrill Houston 
Styers (Styers) and with the felony of larceny of a 1965 model 
Ford automobile owned by Checker Cab Company of Raleigh, Inc., 
(Checker). The automobile was valued a t  $2,500. The two cases 
were consolidated for trial. The defendant entered a plea of not 
guilty to both charges. 

The evidence on behalf of the State tends to show that Styers was 
employed by Checker as a taxicab driver; a t  1:00 a.m. on 27 April 
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1968, he was parked a t  a well-lighted taxicab stand in the vicinity 
of the bus st,ation on West Morgan Street in the City of Raleigh; 
the defendant and an unidentified male companion approached the 
taxicab and engaged Styers to drive them to a house on Carnage 
Street; they did not recall the street number of the house; they 
stated, however, that they would recognize the house on sight; they 
got in the back seat of the taxicab, the defendant sitting on the 
right side and his companion sitting immediately behind Styers on 
the left side; when the taxicab rounded the corner a t  Carnage Street, 
Styers turned on the interior light, which remained on for some five 
minutes or longer the passengers recognized the house and Styers 
stopped; the defendant then undertook to pay the fare of ninety-five 
cents; after taking fifteen pennies and other change from his pocket, 
the defendant counted out ninety cents, one coin a t  a time; the 
method of payment on the part of the defendant was such as to 
cause Styers to become concerned about the passengers' intentions; 
as a result of this concern, Styers began to look very closely a t  the 
defendant; as Styers started to turn off the taxicab's meter, the de- 
fendant put a knife to his throat and ordered him out of the taxicab; 
the defendant and his compenion then took money from Styers' 
pockets and his wristwatch; the companion ordered Styers to walk 
in front of him across a school yard and down an embankment, a t  
which point he left Styers and returned to the taxicab; defendant and 
his companion then drove off in the taxicab, with the defendant as 
driver and the companion as passenger. 

Styers immediately reported the matter to police authorities, 
who commenced an investigation. The taxicab was found abandoned 
later the same day. During the course of this investigation, Styers 
was shown numerous police photographs, from which he picked some 
five or six as showing physical features similar to those of the rob- 
bers. One of the pictures was actually of the defendant, but Styers 
did not recognize him because the picture had been taken several 
years before. 

During May 1968 the police detective investigating the matter 
arrested four persons as suspects in a robbery unrelated to the one 
in question. The defendant was not one of these four. The detective, 
nevertheless, decided that  these four suspects might have been in- 
volved in the Styers robbery. Therefore, n lineup mas arranged in 
order to give Styers an opportunity to view them. The jailer who 
organized the lineup was instructed by the detective to place addi- 
tional persons in i t  as "fillers" so that the lineup would consist of 
some seven or eight persons. It so happened that  one of the "fillers" 
was the defendant. At that time the defendant was not a suspect in 
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the Styers robbery, and he was actually in jail on an unrelated 
charge. On viewing the lineup, Styers immediately pointed out the 
defendant as being one of the two men who had robbed him. 

Before the defendant was identified by Styers a t  the trial, a voir 
dire examination was conducted on the question of the validity of 
such an in-court identification. After the State and defendant were 
given ample opportunity to present evidence for the court's con- 
sideration, Judge McKinnon found that the defendant was not a 
suspect of the robbery in question a t  the time of the lineup; he was 
not represented by counsel; and he had not waived any of his con- 
stitutional rights. He  further found that Styers had ample oppur- 
tunity to observe the defendant during the commission of the offense. 
He then held that  the lineup identification could not be introduced 
into evidence. However, he held that  i t  was competent for the jury 
to consider the in-court identification because Styers had ample op- 
portunity to  observe the defendant on 27 April 1968, which would 
permit him to recognize and identify the defendant a t  the trial, and 
because such in-court identification was not tainted by any pro- 
cedure in the conduct of the lineup. The jury returned and Styers 
was permitted to identify the defendant as one of the two robbers. 

The jury returned a verdict of guilty on both charges. On 3 Oc- 
tober 1968 Judge McKinnon entered a judgment that  the defendant 
be confined in the State's prison for a term of not less than twenty 
years nor more than twenty-five years on the charge of armed rob- 
bery and that  he be confined in the State's prison for a term of ten 
years, to run concurrently, on the charge of larceny. The defendant 
appealed to this Court. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Bernard A .  Harrell for the State. 

Howard F. Twiggs for defendant appellant. 

The defendant's first contention is that his rights under the Fifth 
and Sixth Amendments to the Constitution of the United States, as 
made applicable to the states, by the Fourteenth Amendment, were 
violated when he was identified by Styers in a lineup as one of the 
two men who committed the crimes charged. He  relies upon the re- 
cent cases of the United States Supreme Court which have held that: 

". . . [A] post-indictment pretrial lineup a t  which the ac- 
cused is exhibited to identifying witnesses is a critical stage of 
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the criminal prosecution; that police conduct of such a lineup 
without notice to and in the absence of his counsel denies the 
accused his Sixth Amendment right to counsel and calls in ques- 
tion the admissibility a t  trial of the in-court identifications of 
the accused by witnesses who attended the lineup." Gilbert v. 
California, 388 U.S. 263, 18 L. Ed. 2d 1178, 87 S. Ct. 1951. 

While a lineup such as the one in the instant case does not violate 
the privilege against self-incrimination, it is constitutional error to 
admit '(in-court identifications without first determining that they 
were not tainted by the illegal lineup but were of independent 
origin." Gilbert v. California, supra; U. 8. v. Wade, 388 U.S. 218, 
18 L. Ed. 2d 1149, 87 S. Ct. 1926. 

In Wade the following appears: 

"We think . . . the proper test to be applied in these situa- 
tions is that quoted in Wong Sun v. United States, 371 US 
471, 488, 9 L ed 2d 441, 455, 83 S Ct 407, ' "[Wlhether, grant- 
ing establishment of the primary illegality, the evidence to which 
instant objection is made has been come a t  by exploitation of 
that illegality or instead by means sufficiently distinguishable 
to be purged of the primary taint." . . .' . . . Application 
of this test in the present context requires consideration of va- 
rious factors; for example, the prior opportunity to observe the 
alleged criminal act, the existence of any discrepancy between 
any pre-lineup description and the defendant's actual descrip- 
tion, any identification prior to lineup of another person, the 
identification by picture of the defendant prior to the lineup, 
failure to identify the defendant on a prior occasion, and the 
lapse of time between the alleged act and the lineup identifica- 
tion." 

[I] Unlike Wade and Gilbert there was no illegal lineup in the 
instant case. On the voir dire examination the testimony revealed 
that a t  the time of the lineup the defendant was in custody, charged 
with a crime unrelated to cases on trial, and that he was not repre- 
sented by counsel and had not waived any of his constitutional 
rights. However, he had not been accused of the crimes in question 
nor was he a suspect. The lineup was arranged in order for Styers 
to view four individuals who had been arrested for armed robbery 
of a service station on North Boulevard in Raleigh and who, the 
police believed, might have robbed Styers. It was not arranged in 
order for Styers to view the defendant, and the defendant participated 
in the lineup solely as a "filler" (i.e., one added to the lineup in 
order to make the identification of the suspect more accurate and 
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reliable). Therefore, the failure to provide counsel under these cir- 
cumstances was not a denial of any constitutional rights, and this 
is not altered by the fact that  subsequent to the crimes, but prior to 
the lineup. Styers had selected a photograph of the defendant as a 
"look-alike." This picture was not a recent one and Styers did not 
recognize the person in the photograph as being the one who had 
robbed him. He selected the picture, along with four or five others, 
because i t  possessed a physical characteristic, such as a nose or 
mouth, similar to the assailant. 

It is noted that  the lineup was conducted in a fair and impartial 
manner. All of the participants were Negro males dressed in casual 
clothing unlike that worn on the night in question, and there was 
nothing in their dress which would unduly attract the attention of 
Styers to any specific person. The participants varied in height, but 
this slight variance was not such as to render the lineup unfair. They 
also varied in weight, but all of them were of slender to medium 
build. They were about the same age, It is also noted that  the de- 
scription which Styers gave the investigating officer immediately af- 
ter the commission of the offenses was similar to the defendant's 
actual physical appearance. 

121 Unlike Wade  and Gilbert, the in-court identification in the 
instant case was found by Judge McKinnon to be from an inde- 
pendent origin and not tainted by any illegal lineup. The findings 
of fact and conclusions of law on the voir dire examination by Judge 
McKinnon were fully supported by the evidence introduced on this 
voir dire examination. 

Judge McKinnon fully complied with the requirements of what 
a trial judge should do in order to  satisfy himself that the in-court 
identification is competent for the jury to consider and that i t  is not 
tainted by any procedure in the conduct of the lineup. Compare 
with Rivers v .  United States, 3 Cr. L. 3263, 400 F. 2d 935 (5th Cir., 
1968). 

[3] What was said in State v .  Williams, 274 N.C. 328, 163 S.E. 2d 
353, is equally appropriate in this case: 

"The in-court identification of the defendant by [Styers] was, 
therefore, not 'fruit of a poisonous tree.' First, the lineup was 
not 'a poisonous tree.' Second, the in-court identification was not 
fruit of the lineup, but was an independent identification based 
upon what the witness observed a t  the time of the robbery." 

Furthermore, in the instant case no evidence of the lineup iden- 
tification was admitted in the trial before the jury. 
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T ~ o ~ ~ s o a  APEX CO. 2.'. TIRE SERVICE 

The defendant's first cont,ention is without merit. 

We have considered the defendant's second and third contentions 
and have found them to be without merit. Since specific discussion 
of those contentions would not be beneficial to the Bench and Bar, 
we refrain from same. 

[4] The record on appeal in the instant case was not filed within 
ninety days after the date of the judgment appealed from. There- 
fore, the appeal may be dismissed under Rule 48 of the Rules of 
Practice in the Court of Appeals for failure to  comply with Rule 5. 
We have nevertheless considered this appeal on its merits. 

The record shows that the defendant has had a fair trial and no 
prejudicial error has been shown. 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 

THOMPSON APEX COMPANY v. MURRAY TIRE SERVICE, INC. 

No. 6910SG137 

(Filed 30 April 1969) 

1. Evidence § 29- records made i n  t h e  course of business - admiss- 
ibility - proper foundation 

Tire rubber manufacturer's quality control test reports, although ordi- 
narily admissible as an exception to the hearsay rule a s  records kept in 
the regular course of business, are held erroneously admitted without 
proper foundation where there is no evidence as  to who made the tests 
or whether the tests were made by an authorized person, and where the 
evidence is insufficient to show how the tests were made. 

2. Evidence 8 & facts within common knowledge - manufacturer's 
quality control testing 

I t  is a matter of common knowledge that the greater majority of man- 
ufacturing plants today employ quality control tests as  a part of their 
regular daily manufacturing process. 

3. Evidence 3- facts within common knowledge - manufacturer's 
test laboratory 

The court will assume that a tire rubber manufacturer, as most other 
large manufacturers, employs several people in its quality control lab- 
oratory, that each works independently of the other in compiling records 
of tests made and in making the various tests, and that it is extremely 
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doubtful that any single witness mould have personal knowledge of the 
entire contents of the test records. 

APPEAL from Hobgood, J., 19 August 1968 Regular Civil Ses- 
sion, Superior Court of WAKE. 

Plaintiff, on 29 June 1966, instituted action to obtain judgment 
against defendant for a past due account in the amount of $10,- 
079.84. Defendant answered admitting the unpaid contract price to 
be $10,079.84 but denying owing any portion thereof to plaintiff. In  
its further answer and counterclaim defendant averred that  over s 
number of years i t  had built up a profitable tire retreading business 
and had acquired an excellent reputation as a retreader; that plain- 
tiff knew that  any retread rubber purchased by defendant would be 
used by defendant in retreading the tires of its customers; that plain- 
tiff's agent for a period of several months repeatedly called on de- 
fendant for the purpose of obtaining defendant's business and war- 
ranted that  all retread rubber furnished by plaintiff to defendant 
would be of excellent quality and in all respects suitable for use in 
retreading tires; that  defendant, relying on said warranties and rep- 
resentations, ceased purchasing rubber from other suppliers and be- 
gan to purchase from plaintiff; that thereafter defendant experienced 
unusually high incidence of return of tires retreaded by i t  for the 
reason that  the retreads had come off the tires; that  a t  least half the 
retread rubber furnished by defendant was defective and not fit for 
use in retreading tires "in that the cushion gum, an integral part of 
the retread rubber, was defective in such a way that,  after a tire 
retreaded with 'rubber furnished by the plaintiff had been driven a 
relatively short distance, the cushion gum separated from the rest 
of the retread rubber and adhered to the carcass of the tire, with 
the result that the tread then separated itself from the carcass of 
the tire and came off"; that defendant had incurred certain expense 
(set out with particularity) in re-retreading customers' tires and had 
suffered damage by reason of the loss of customers and damage to 
its reputation as a retreader of tires. Plaintiff by reply essentially 
denied all these averments. The parties stipulated that  the correct 
balance was $10,079.84, and the jury answered the issue as to whether 
the cushion gum sold by plaintiff to defendant was defective as al- 
leged in the counterclaim in favor of plaintiff. Judgment was entered 
in favor of plaintiff against defendant in the amount of $10,079.84 
with interest and defendant appealed. 

Jordan, Morris and Hoke b y  John R. Jordan, Jr., and Eugene 
Hafer for plaintiff appellee. 

John T7. Hunter, I I I ,  for defendant appellant. 
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All of defendant's assignments of error are addressed to the ad- 
mission of certain evidence over objection. 

[I] William J. Scichilone, Sales Manager of the Tread Rubber 
Division of Thompson Apex, testified for the plaintiff. He testified 
that  rubber shipped by plaintiff to defendant had been tested, that  
records of the tests were kept as a part of the business records of 
the company a t  the home office, that  upon request the records of 
tests were sent to him as general sales manager, that  the records of 
the tests made on the rubber shipped to defendant were examined 
by him, that the tests were made in the company laboratory and the 
lab report made there, that  the laboratory is a part of the plant and 
in the same building, that  reports are always made of tests and al- 
ways become a part of the records, that he has access to those 
records. Witness identified the reports attached to sales data on 
rubber shipped to defendant and Plaintiff's Exhibits G-1 through 
G-17 were, over objection, introduced into evidence. 

Defendant bases its objection to the introduction of the test re- 
sults on its contention that  these tests had not been made by the 
witness, nor under his supervision, and that he actually spent very 
little time in the laboratory. Defendant contends that the court com- 
mitted prejudicial error in admitting into evidence these tests re- 
sults without n foundation having been laid that  the tests were 
reliable, conducted by competent personnel and adequate equipment, 
and promptly and accurately recorded. 

[2, 31 It is conceded that  the tests in question were quality con- 
trol tests. We think i t  is a matter of common knowledge that  the 
great majority of manufacturing plants today employ quality con- 
trol tests as a part of their regular daily manufacturing process. Nor 
do we think i t  amiss that  we assume that plaintiff, as most other 
large manufacturers, employs several people in its quality control 
laboratory and that each works independently of the other in com- 
piling records of tests made and in making the various tests. It is 
extremely doubtful that  any single witness would ever have per- 
sonal knowledge of the entire contents of these test records. Ob- 
viously strict application of the hearsay rule would render them in- 
admissible. 

We think an analogous situation is presented in Sirns v. Insur- 
ance Co., 257 N.C. 32, 125 S.E. 2d 326. The question presented 
there was the admissibility of hospital records. Defendant had de- 
nied liability on an insurance policy on the ground that the appli- 
cation for the policy contained false statements with respect to  in- 
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sured's health. The application contained representations that appli- 
cant was in good health, had never had heart trouble, kidney trouble, 
diabetes, alcoholism, etc. Defendant attempted to introduce hospital 
records showing, during the two years prior to the application, ad- 
missions to the hospital for varying lengths of time for chronic al- 
coholism, portal cirrhosis, and valvular heart disease, among other 
things. Plaintiff objected to the admission of the records and they 
were allowed for the purpose only of showing when applicant was in 
the hospital. On appeal plaintiff insisted that the records were inad- 
missible for two reasons: (1) they were hearsay and (2) were priv- 
ileged communications. The Supreme Court upheld their exclusion 
as privileged communications because there was no finding by the 
trial court that, in its opinion, their admission was necessary to a 
proper administration of justice. However, Justice Moore, writing 
for the Court, discussing the first ground of objection, said: 

"Hospital records, when offered as primary evidence, are hear- 
say. However, we think they come within one of the well recog- 
nized exceptions to the hearsay rule - entries made in the reg- 
ular course of business. Modern business and professional ac- 
tivities have become so complex, involving so many persons, 
each performing a different function, that an accurate daily 
record of each transaction is required in order to avoid utter 
confusion. An inaccurate and false record would be worse than 
no record a t  all. Ordinarily, therefore, records made i n  the usual 
course of business, made contemporaneously with the occurrences, 
acts, and events recorded b y  one authorized to make them and 
before litigation has arisen, are admitted upon proper identifi- 
cation and authentication. (citing cases) ." (Emphasis supplied.) 

The Court went on to say that where hospital records are legally 
admissible, proper foundation must, of course, be laid for their in- 
troduction. A qualified witness must testify "to the identity and 
authenticity of the record and the mode of its preparation, and show 
that  the entries were made a t  or near to the time of the act, condi- 
tion or event recorded, that they were made by persons having 
knowledge of the data set forth, and that  they were made ante 
l i tem motam." 

I n  Nelson v. Union Wire Rope Corporation, 39 Ill. App. 2d 73, 187 
N.E. 2d 425, one of the issues involved was whether certain cable 
was defective. Quality control tests relating to the heats of steel 
from one or more of which the wire for the cable in question was 
manufactured were admitted into evidence over objection. The chief 
chemist for the company testified that  the record recorded the 
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chemical analysis of each heat of steel; that  these analyses were 
made of every heat of steel by 24 chemists under his direction and 
were recorded from tests of the various heats made while the steel 
was molten; that  the handwriting of the records was not his but 
that of competent chemists who made the tests under direction of 
the witness; that  the accuracy of the chemists' work was checked by 
him in the laboratory periodically; that  the records were kept in 
the regular course of business under his supervision; that he examined 
and checked over each of the heats of steel concerned; that the 
records had been under his jurisdiction and kept in his department 
since the time they were made. The Appellate Court of Illinois said 
as to these records: "They are the records of a third person, and are 
admissible under the long-recognized common law rule relating to 
records kept in the regular course of business - an exception to the 
hearsay rule, recognized as such because this type of evidence arises 
from a circumstance offering every inducement to the accurate re- 
cording of information and none to its falsification." Nelson v. Un- 
ion Wire  Rope Corporation, supra. 

[I] We think that  quality control tests such as were offered in the 
instant case are properly admissible as records kept in the regular 
course of business. While we do not think that the foundation laid 
for their introduction into evidence in Nelson v. Union Wire  Rope 
Corporation, supra, represents the minimum requirements, we are 
of the opinion that  the foundation laid by plaintiff here falls short 
of the requirements laid down by the North Carolina Supreme 
Court. There is no evidence as to who made the tests nor whether 
they were made by a person authorized to make them. This type of 
test is vitally important in the business of manufacturing rubber, 
and there should be some evidence that the tests were made by a 
person having knowledge of the data they contain. The record is 
also silent as to how the records were made except that "A sample 
is taken on each and every 400 pound batch of material that our 
company manufactures. Then when the sample is matched with the 
sheet and each one of the sheets, by a sheet that  is approximately 
ten pounds to  15 pounds, somewhere in there, then after the Iab okays 
i t -  the lab comes down and okays that  sheet that  is tagged, then 
i t  goes into a smaller mixer and through a series of mills, etc., then 
i t  is extruded; the material then checked on the hour, then approxi- 
mately every ten -approximately ten batches are checked a t  ran- 
dom. By that  I mean we don't know which batch but just for a 
recheck again every ten batches are checked a t  random." This is the 
only evidence as to how or by whom the tests were made in the 
foundation laid by plaintiff. We do not deem i t  sufficient. 
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This was a hard fought, unusually well tried lawsuit which con- 
sumed a week in its trial. Both plaintiff and defendant were ably 
represented. Nevertheless, we cannot speculate that  the jury would 
not have reached a different conclusion had the tests been excluded. 
Since it  appears to us that  the tests were improperly admitted, there 
must be a new trial. 

We have examined plaintiff's other assignments of error and find 
them to be without merit. Since these questions are not likely to 
arise upon another trial, we do not deem it  necessary to discuss 
them. 

New trial. 

CAMPBELL and PARKER, JJ., concur. 

STATE O F  NORTH CAROLINA v. WINFORD WAYNE BAILEY 
No. 6926SC80 

(Filed 30 April 1969) 

1. Criminal Law 8 71- evidence competent as shorthand statement of 
fact 

In this prosecution for an attempt to commit common-law robbery, tes- 
timony by the prosecutrix that defendant had his hand in his pocket 
and "it looked like he had a gun" is held competent as  a shorthand state- 
ment of fact. 

2. Criminal Law § 116- instructions - failure of defendant to testify 
In this prosecution for an attempt to commit common-law robbery, the 

trial court committed no error in instructing the jury that the failure of 
defendant to testify "does not raise any presumption against him." G.S, 
864. 

3. Robbery § 1- common-law robbery defined 
Common-law robbery is the taking, with intent to steal, of the personal 

property of another, from his person or in his presence, without his con- 
sent or against his mill, by violence or intimidation; absent the elements 
of violence or intimidation, the offense becomes larceny. 

4. Criminal Law § 1 1 k  necessity for submission of lesser degrees of 
crime charged 

The necessity for instructing the jury as to an included crime of lesser 
degree than that charged arises only when there is evidence from which 
the jury could find that such included crime of lesser degree was com- 
mitted. 
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6. Robbery 8 6- at tempt to commit common-law robbery -necessity 
fo r  submission of attempted larceny 

I n  this prosecution for an attempt to commit common-law robbery, the 
trial court was not required to submit the issue of defendant's guilt of the 
lesser offense of an attempt to commit larceny where the State's evi- 
dence shows all the elements of an attempt to commit robbery and there 
is no coniIictiig evidence, the mere contention that the jury might accept 
part of the State's evidence and reject that part which tends to show 
violence or intimidation being insufficient to require submission of the 
lesser offense. 

6. Criminal Law 58 6, 111- instructions - defense of intoxication 
In this prosecution for a n  attempt to commit common-law robbery, the 

trial court did not err in failing to instruct the jury as  to the defense of 
intoxication where there was evidence that defendant had been drinking 
but there was no evidence that he was intoxicated. 

7. Criminal Law § 3- at tempt t o  commit crime 
An attempt to commit a crime is an act done with intent to commit 

that crime, carried beyond mere preparation to commit it, but falling 
short of its actual commission. 

8. Robbery 8 5-- instructions -at tempt t o  commit common-law rob- 
bery 

In this prosecution for an attempt to commit common-law robbery, the 
court properly and adequately charged the jury that they must find 
both that the defendant had the specific intent to commit the crime of 
common-law robbery and that he committed a direct but ineffectual act 
toward the commission of that crime. 

9. Robbery 38 4, & at tempt to commit common-law robbery - suffl- 
ciency of evidence 

In  order to sustain a conviction of a n  attempt to commit common-law 
robbery, the jury need not find that the victim was actually intimidated 
by defendant's words and actions and that his fear was reasonably in- 
duced thereby, the State being required merely to show that defendant 
had the intent to commit the crime and had committed a direct but in- 
effectual act toward its commission. 

10. Robbery 8 6- at tempt t o  commit common-law robbery - punish- 
ment  

Sentence of seven to ten years is supported by a verdict of guilty of 
an attempt to commit common-law robbery, an attempt to commit the 
offense of common-law robbery being an infamous crime which by virtue 
of G.S. 143(b)  has been converted into a felony punishable a s  prescribed 
in G.S. 14-2. 

APPEAL by defendant from Falls, J., September 1968 Criminal 
Session of MECKLENBURG Superior Court. 

Defendant was tried on his plea of not guilty to an indictment, 
proper in form, charging him with robbery from the person of one 
Ruby Welch Deese. 
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Evidence favorable to the State tended to show: On 9 August 
1968 Mrs. Deese was employed as assistant manager on duty st 
the Little General Store on Shamrock Drive in Charlotte, N. C. 
About 10:00 p.m. the defendant entered the store, picked up a six- 
pack of beer and a carton of cigarettes, and laid them on the 
counter. The only persons in the store a t  the time were Mrs. Deese 
and the defendant. Defendant told Mrs. Deese: ''Get the keys and 
lock the door, then do exactly as I say and you won't get hurt." 
Mrs. Deese testified that as defendant said this, he kept his hand in 
his pocket in such a way t,hat "it looked like he had a gun." Mrs. 
Deese then went to the door and turned the key so that the door 
appeared to be locked, but she did not actually lock it. Defendant 
then said to her: "Come back to the cash register and open the 
drawer. Get a brown paper bag and put all the money in it." Mrs. 
Deese testified that in response to this direction she took the money 
out of the cash register and put i t  in the paper bag "because he 
ordered it. He still had that right hand in his pocket . . . I ex- 
pected him to start shooting." While she was putting the money in 
the bag, defendant said: "That is your car out there, isn't it? Give 
me your keys." As Mrs. Deese was placing the money with her car 
keys on the counter, Mr. Wilson, a customer, started to enter the 
store. Defendant pushed this customer out and announced that the 
store was closed. While this occurred, Mrs. Deese attempted to signal 
to the customer that she was being robbed. The customer walked 
back to his car, but almost immediately thereafter returned, entered 
through the door, and asked Mrs. Deese if she carried licorice candy. 
Mrs. Deese replied that she did not, and at  the same time again 
signaled to the customer that she was being robbed. The customer 
then seized the defendant, threw him to the floor, and held him until 
the police arrived. No weapon was found on the defendant. Defend- 
ant did not offer any evidence. 

The jury returned a verdict of guilty of an attempt to commit 
common-law robbery. From judgment imposing sentence of seven 
to ten years in the State's Prison, defendant appealed. 

Attorney General Robert Morgan, Assistant Attorney General 
Parks H. Icenhour, Roy A. Giles, Jr., and Raflord E. Jones, for the 
State. 

Childers & Fowler, bu Max L. Childers for defendant appellant. 

[I] Defendant assigns as error the trial court's ruling allowing 
the State's witness, Mrs. Deese, to testify that the defendant had 
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his hand in his pocket and "it looked like he had a gun." Defendant 
contends this was error in that i t  permitted the witness to testify to 
a conclusion. It is not unusual, however, that the customary speech 
patterns of a witness may be such that the only reasonable method 
for the particular witness to transmit his observations to the jury is 
by the statement of what may be technically considered a conclu- 
sion or opinion. Such shorthand statements of facts have been long 
recognized as competent. State v. ATichols, 268 N.C. 152, 150 S.E. 
2d 21; Stansbury, N.C. Evidence 2d, 5 125, p. 285. While in the 
present case it  may have been possible for one skilled in the use of 
descriptive language to portray otherwise the appearance created by 
defendant's hand while thrust in his pocket, nevertheless the most 
practical method was the one employed by the witness. Her words 
conveyed to the jury an accurate description of what she actually 
saw, and no unfairness to defendant resulted in permitting her state- 
ment to stand. This assignment of error is overruled. 

121 Defendant next assigns as error the court's instruction to the 
jury that the failure of defendant to testify "does not raise any pre- 
sumption against him." In this connection defendant contends that  
the judge should have used the word "inference" instead of the 
word "presumption," and that he was prejudiced thereby. There is 
no merit to this contention. G.S. 8-54 expressly provides that a de- 
fendant in a criminal proceeding is, "at his own request, but not 
otherwise, a competent witness, and his failure to make such request 
shall not create any presumption against him." (Emphasis added.) 
Denny, J. (later C.J.), speaking for the Court in State v. McNeill, 
229 N.C. 377, 49 S.E. 2d 733, called attention to the fact that "the 
failure of a defendant to go upon the witness stand and testify in 
his own behalf should not be made the subject of comment, except 
to inform the jury that  a defendant may or may not testify in his 
own behalf as he may see fit, and his failure to testify 'shall not 
create any presumption against him.' " (Emphasis added.) It may 
be noted that  the word "presumption" as used in G.S. 8-54 is 
equivalent to what is a t  present generally understood by the word 
"inference." Stansbury, N.C. Evidence 2d, $ 56, p. 117, and 5 215, 
p. 550. I n  the present case the trial court committed no error in 
using the exact word employed in the statute. 

[3-51 Under the trial court's instructions, the case was submitted 
to the jury on the single issue of defendant's guilt or innocence of 
an attempt to commit common-law robbery. Defendant contends 
there was error in the court's failure to charge the jury as to the 
lesser offense of an attempt to commit larceny. In support of this 
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contention, defendant argues that there was no evidence of any act 
of violence on his part and that  the jury might find from the State's 
evidence that the witness Deese was not actually put in fear by any 
action of the defendant, or that her fear, if i t  existed, did not have a 
reasonable basis, and that  such a finding would remove one of the 
essential elements of the crime of robbery. It is true that  robbery, 
a common-law offense not defined by statute in North Carolina, is 
merely an aggravated form of larceny, State v. Lawrence, 262 N.C. 
162, 136 S.E. 2d 595, and has been defined as "the taking, with in- 
tent to steal, of the personal property of another, from his person 
or in his presence, without his consent or against his will, by violence 
or intinlidation." State v. Lunsford, 229 N.C. 229, 49 S.E. 2d 410. 
Absent the elements of violence or ~ntimidation, the offense becomes 
larceny. It is also true that  under G.S. 15-170 a defendant in a 
criminal action "may be convicted of the crime charged therein or 
of a less degree of the same crime, or of an attempt to commit the 
crime so charged, or of an attempt to commit a less degree of the 
same crime." However, " (t) he necessity for instructing the jury as 
to  an included crime of lesser degree than that charged arises when 
and only when there is evidence from which the jury could find that  
such included crime of lesser degree was committed. The presence of 
such evidence is the determinative factor. Hence, there is no such 
necessity if the State's evidence tends to show a completed robbery 
and there is no conflicting evidence relating to elements of the crime 
charged. Mere contention that  the jury might accept the State's evi- 
dence in part and might reject i t  in part will not suffice." State o. 
Hicks, 241 N.C. 156, 84 S.E. 2d 545. In  the present case, the State's 
evidence did not show a completed robbery but did show all ele- 
ments of an attempt to commit a robbery. There was no conflicting 
evidence. It will not suffice to argue, as does the defendant, that the 
jury might accept part of the State's evidence but reject that  por- 
tion of Mrs. Deese's testimony in which she testified that  she com- 
plied with defendant's demands to hand over money because he 
ordered it  and "it looked like he had a gun," and ('I expected him 
to start shooting." The court properly submitted the case to the jury 
on the single issue as to defendant's guilt or innocence of the offense 
of an attempt to commit common-law robbery. 

161 Appellant also contends that  the trial court erred in failing 
to charge the jury as to the defense of intoxication. However, there 
was no evidence upon which to base instructions on the defense of 
intoxication. There was evidence that defendant had been drinking, 
but in the light most favorable to him there was no evidence that he 
was intoxicated. 
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17-91 Finally, appellant contends that there was error in the 
charge in that the court did not instruct the jury that in order to 
convict, the State must show beyond a reasonable doubt that the 
fear of the victim must have been reasonably induced, and that the 
defendant did some overt act which would have resulted in final 
completion of the robbery had defendant not been stopped. "An at- 
tempt to commit a crime is an act done with intent to commit that 
crime, carried beyond mere preparation to commit it, but falling 
short of its actual commission." State v. Surles, 230 N.C. 272, 52 
S.E. 2d 880. "An attempt has two elements: a specific intent to com- 
mit a particular crime, and a direct ineffectual act toward its com- 
mission. In other words, there must be unity of intent and overt 
act." 21 Am. Jur. 2d, Criminal Law, § 110, p. 189. Tested by these 
principles, the court properly and adequately charged the jury in 
the present case that they must find both that the defendant had 
the specific intent to commit the crime of common-law robbery and 
that he had committed a direct but ineffectual act toward the com- 
mission of that crime. While the evidence would have amply sup- 
ported a jury finding that the prosecuting witness had been actually 
intimidated by the defendant's words and actions and that her fear 
was reasonably induced thereby, such findings were not required in 
order to sustain defendant's conviction of the offense of an attempt 
to commit common-law robbery. The State was merely required to 
show that defendant had the intent to commit the crime and had 
committed a direct but ineffectual act toward its commission. Had 
defendant succeeded in carrying out his intent, he would have been 
guilty of carrying out the completed robbery, rather than of an 
attempt to commit it. There was no error in the judge's charge. 

[ lo]  Finally, i t  should be observed that while at  common law an 
attempt to commit a felony was a misdemeanor, State v. Stephens, 
170 N.C. 745, 87 S.E. 131, our Supreme Court has held that an at- 
tempt to commit the offense of common-law robbery is an infamous 
crime, Statc v. McNeely, 244 N.C. 737, 94 S.E. 2d 853, and by virtue 
of G.S. 14-3(b) has been converted into a felony punishable as pre- 
scribed in G.S. 14-2. Therefore, the sentence imposed in the present 
case is supported by the verdict. 

I n  the entire trial we find 

No error. 

MALLARD, C.J., and BRITT, J., concur 
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TIM PEGRAM v. TOMRICH CORPORATION 
No. 6914SC175 

(Filed 30 April 1969) 

1. Lis Penden* t h e  statutes 
I n  this State the common law rule of lis pendelts has been replaced 

by statute, G.S. 1-116 to G.S. 1-120.1. 

2. Lis  Pendens- action affecting title to realty - personal judgment 
f o r  payment of money 

An action to secure a personal judgment for payment of money is not 
an action "affecting title to real property" within the meaning of G.S. 
1-llG(a) (1), even though such a judgment, if obtained and properly dock- 
eted, is a lien upon land of the defendant. 

3. Lis Penden* action t o  establish t r u s t  
An action to establish a trust as to certain described real property Is 

an action "affecting title to real property" within the meaning of G.S. 
1-116(a) (1),  and a valid notice of lis pendem may be filed in connection 
therewith. 

4. Pleadings 8 % nature of cause of action - determination 
The nature of plaintiff's action must be determined by reference to the 

facts alleged in the body of the complaint rather than by what is con- 
tained in the prayer for relief. 

5. I is  Pendens- vacating notice of Us pendens 
Order of the trial court vacating plaintiff's notice of Zis pendens i s  

held proper on the ground that plaintiff's action is not one "affecting title 
to real property," the allegations of plaintiff's complaint being insufficient 
to state a cause of action to impress either an express or an implied trust 
upon the real property described in the notice of Zis pendens. 

6. Trusts  9 1- creation of express t r u s t  in realty - t h e  intention 
An express trust in realty can come into existence only by the execu- 

tion of a n  actual intention to create i t  by the person having dominion 
over the realty. 

7. !Crusts 9 13- creation of resulting t r u s t  i n  realty 
Where plaintiff fails to allege that he furnished any part of the funds 

with which defendant's lands were purchased, the complaint is deemed 
insufficient to support the imposition of a resulting trust upon the lands 
by operation of law. 

APPEAL by plaintiff from Ragsdale, J., 6 January 1969 Civil 
Session of DURHAM Superior Court. 

A t  the time of instituting this civil action on 11 October 1968, 
plaintiff filed a notice of lis pendens against certain described real 
properties of the defendant and obtained an extension of time in 
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which to file complaint. Thereafter plaintiff filed complaint in which 
in substance he alleged: That in January, 1967, plaintiff and defend- 
ant entered into an agreement to develop, construct speculative 
housing on, and sell for profit certain real properties then owned by 
defendant and to be thereafter acquired, the plaintiff to furnish labor 
and skill possessed by him and defendant to furnish the properties 
and capital; that  the profits from properties on which plaintiff worked 
were to be shared equally by the parties; that the plaintiff was to 
be "General Manager - Building" of defendant corporation, and 
profits were to be computed after deducting agreed salaries of plain- 
tiff and of the president of the defendant corporation; that on 15 
January 1967 plaintiff began performing in accordance with the 
contract; that on that date the defendant corporation owned cer- 
tain described real properties and thereafter acquired certain other 
described properties, and through efforts of the plaintiff the defend- 
ant corporation entered into contracts for improving and construct- 
ing houses thereon; that on 10 June 1968 defendant repudiated its 
contract with plaintiff and offered him another substitute contract, 
unacceptable to him; that  plaintiff demanded of defendant an ac- 
counting of profits made and to be made and demanded payment of 
the profits; that defendant paid plaintiff accrued salary but refused 
to account or pay over any part of the profits due plaintiff on the 
properties that  he had aided in developing and selling. Plaintiff also 
alleged that  ( '( t)he Plaintiff's remedies a t  law with regard to the 
properties still held by the Defendant are inadequate and the Plain- 
tiff is informed and believes that  he is entitled to equitable relief 
regarding these properties." In his prayer for relief plaintiff asked 
for money judgment in the sum of $9,750.00 "for profits on proper- 
ties already sold and that  the Defendant be declared to hold the 
properties still in its possession in trust for the mutual use and bene- 
fit of Plaintiff and Defendant in accordance with the terms of the 
contract as alleged." 

On motion of defendant, the court entered an order vacating the 
notice of lis pendens, pIaintiff excepted and appealed. 

Bobby W. Rogers, for plaintiff appellant. 

Powe, Porter & Alphin, by E. K. Powe and Willis P. Whichard, 
for defendant appellee. 

[I] Plaintiff appellant's sole assignment of error is to entry of 
the order vacating his notice of lis pendens. I n  this State the com- 
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mon law rule of lis pendens has been replaced by statute, G.S. 1-116 
to G.S. 1-120.1; Cutter v. Realty Co., 265 N.C. 664, 144 S.E. 2d 882. 
The applicable statute, G.S. 1-116(a), describes three types of ac- 
t'ion in which a notice of pending litigation may be filed: 

"(1) Actions affecting title to real property; 

"(2) Actions to foreclose any mortgage or deed of trust or 
to enforce any lien on real property; and 

"(3) Actions in which any order of attachment is issued 
and real property i t  attached." 

Since it  is clearly apparent that  plaintiff's action in the present case 
is not of type 2, "to foreclose any mortgage or deed of trust or to 
enforce any lien on real property," nor of type 3, since no order of 
attachment has been issued, the notice of lis pendens with which we 
are here concerned is not valid unless, as appellant contends, this 
is an action "affecting title to real property." 

[2-51 An action to secure a personal judgment for payment of 
money is not an action "affecting title to real property" within the 
meaning of G.S. 1-116(a) (1) ,  even though such a judgment, if ob- 
tained and properly docketed, is a lien upon land of the defendant. 
Booker v. Porth, 1 N.C. App. 434, 161 S.E. 2d 767. In his prayer 
for relief, plaintiff asks for a money judgment and in addition asks 
"that the Defendant be declared to hold the properties still in its 
possession in trust for the mutual use and benefit of Plaintiff and 
Defendant in accordance with the terms of the contract as alleged." 
Plaintiff contends, therefore, that  his action is brought not only to 
obtain a money judgment but also for the purpose of impressing a 
trust upon defendant's lands. An action to establish a trust as to 
certain described real property is an action "affecting title to real 
property" within the meaning of G.S. 1-116(a) (1), and a valid notice 
of lis pendens may be filed in connection therewith. Cutter v. Realty 
Co., supra; Insurance Co. v. Knox, 220 N.C. 725, 18 S.E. 2d 436. 
However, the nature of plaintiff's action must be determined by 
reference to  the facts alleged in the body of the complaint rather 
than by what is contained in the prayer for relief. Jones v. R. R., 
193 N.C. 590, 137 S.E. 706; 1 McIntosh, N.C. Practice 2d, $ 1111. 
The only question presented by this appeal, therefore, is whether 
the facts alleged in plaintiff's complaint are sufficient to state a cause 
of action to impress a trust upon the real property described in the 
notice of lis pendens. We hold that the facts alleged are not sufficient 
for that  purpose. 

[6] Plaintiff has not alleged that  his contract with defendant in- 
cluded any express agreement by defendant to hold title as trustee 
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for the mutual benefit of the parties, either to the lands already 
owned by defendant when the agreement was made or to the lands 
which defendant would thereafter acquire with its own funds. There 
is no allegation that defendant ever in fact had any such intention. 
Since an express trust can come into existence only by the execution 
of an actual intention to create i t  by the person having dominion 
over the property made subject to it, no facts indicating creation 
of an express trust have been alleged. 54 Am. Jur., Trusts, § 5, p. 22. 
[7] Nor do the facts alleged in plaintiff's complaint support the 
imposition of a trust upon defendant's lands by operation of law. 
Plaintiff has not alleged that he furnished any part of the funds with 
which the lands were purchased. Thus the classical case in which 
equity will impose a resulting trust, implying the intention to create 
i t  as a matter of law, does not exist here. Nor is there any allega- 
tion of any fraudulent conduct on the part of defendant so as to 
support imposition of a constructive trust declaring defendant a 
trustee ex rnaleficio in order to  prevent commission of a fraud. 

Brogden v. Gibson, 165 N.C. 16, 80 S.E. 966, relied on by ap- 
pellant, is clearly distinguishable from the present case. I n  Brogden 
v. Gibson, supra, the plaintiff had alleged, and the jury's verdict had 
found, that  plaintiff and defendant had entered into an oral agree- 
ment to buy and sell certain lots, the plaintiff agreeing to do the 
active business in that  behalf and defendant furnishing the money 
with which to make the purchases, profits to be divided equally be- 
tween them; that "the defendant secretly and without plaintiff's 
knowledge, and with the intent to defeat his rights in the contract, 
caused (the owner from whom the parties were purchasing) to con- 
vey the lots to him individually and thereby got control of the 
title;" that  defendant declined to honor his agreement "claiming 
sole and absolute ownership in spite of the plain terms of the con- 
tract, by which he agreed that the lands should be held in trust for 
the plaintiff and himself, as aforesaid, and not for him individually 
in his own right." (Emphasis added.) Thus, in Brogden v. Gibson, 
supra, there were allegations and proof, both of an express trust 
created by the contract of the parties, and of fraudulent conduct on 
the part of the defendant from which equity might have imposed 
a constructive trust upon him. The trial court, upon the verdict, 
declared that  defendant held the land in trust, "according to the 
terms of the agreement between the parties." On appeal, this judg- 
ment was affirmed by the Supreme Court, the Court stating in an 
opinion by Walker, J. : 

((We cannot doubt for a moment that  the agreement was that 
the title to the land should be taken in the name of the plaintiff, 
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or, at  least, in the joint names of  the parties, as the plaintiff was 
authorized to sell as well as to buy the lot, and everything nec- 
essary to carry out this purpose is implied. It surely was not in- 
tended that defendant should be able to block the execution of 
the agreement by taking the title to himself and refusing to 
convey." (Emphasis added.) 

The Court held in Brogden v. Gibson, supra, that the action there 
was to enforce a par01 trust and thus with not within the North 
Carolina Statute of Frauds. 

In  the case presently before us, as noted above, there is no fact- 
ual allegation to support imposition of either an express or an im- 
plied trust. Plaintiff's allegation that his "remedies a t  law with re- 
gard to the properties still held by the defendant are inadequate and 
the plaintiff is informed and believes that he is entitled to equitable 
relief regarding these properties," alleges no facts and amounts to 
nothing more than plaintiff's erroneous conclusion of law. The 
factual allegations in plaintiff's complaint are not sufficient to in- 
voke equitable remedies, and certainly are not sufficient to establish 
a trust as to the real properties described in the notice of lis pendens. 

Plaintiff's action is not one "affecting title to real property," 
and the order vacating his notice of lis pendens is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

CHARLES P. MICHAELS, ADMINISTRATOR OF THE ESTATE OF GERALD D. 
MICHAELS v. TERRY EUGENE CARSON AND TUX BOWERS MOTOR 
COMPANY, INC. 

No. 692650212 

(Filed 30 April 1969) 

1. Appeal and Error § 6; Trial 8 55- order setting aside verdict - 
review of nonsuit question 

An appellate court will not review the trial court's denial of defend- 
ant's motions for nonsuit when the trial court has set aside the verdict in 
defendant's favor as being against the greater weight of the evidence, 
since the case remains on the civil i ~ u e  docket for trial de novo unaffected 
by rulings made during the trial. 
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2. Appeal and E r r o r  8 54; Trial 8 48-- motion t o  set aside verdict - appellate review 
The action of the trial court in setting aside a verdict as  against the 

greater weight of the evidence is not subject to review on appeal in the 
absence of a n  abuse of discretion. 

3. Trial § 51- order setting aside verdict - necessity fo r  findings of 
fact 

The trial court need not make findings of fact to support an order 
setting aside the verdict as  against the greater weight of the evidence. 

APPEAL by defendant Terry Eugene Carson from Anglin, J., Oc- 
tober 1968 Regular Civil Session, BURKE County Superior Court. 

CharIes P. Michaels (plaintiff) instituted this wrongful death 
action in his representative capacity as administrator for the estate 
of Gerald D.  Michaels (deceased) against Terry Eugene Carson 
(Carson) and Tux Bowers Motor Company, Inc. (Company). The 
plaintiff alleged in his complaint that Carson, a minor, was employed 
by Company; a t  approximately 9:00 p.m. on 25 October 1966, Car- 
son was operating a 1961 Oldsmobile owned by Company within the 
course and scope of his employment as the agent, servant and em- 
ployee of Company and with the express or implied consent of Com- 
pany; Carson was operating this automobile in a westerly direction 
on Main Street in Old Fort, Worth Carolina; deceased was riding as 
a guest passenger in the right front seat; a t  the time in question, the 
weather was misty and rainy and the highway was wet; Carson was 
operating the automobile a t  a high rate of speed, without keeping n 
careful and proper lookout and without keeping the automobile 
under proper and reasonable control; he was driving a t  a speed 
greater than reasonable and prudent under existing conditions; the 
automobile failed to make a southerly curve and continued in a 
straight line striking a tree located to the right of the highway; and 
deceased was thereby mortally injured. Deceased died on 28 Oc- 
tober 1966. 

Downie Woodrow Carson was appointed guardian ad litem for 
Carson, his minor son. 

I n  his answer, Carson denied operating the automobile a t  a high 
rate of speed, without keeping a careful and proper lookout and 
without keeping the automobile under proper and reasonable control. 
He  denied driving a t  a speed greater than reasonable and prudent 
under existing conditions. As n further answer, Carson alleged that 
as he approached the curve in question, he met another automobile 
which was proceeding in an easterly direction; this second automo- 
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bile had its headlights burning on bright; Carson dimmed his head- 
lights; the driver of the second automobile, whose identity is un- 
known, failed to dim his headlights, thereby momentarily blinding 
Carson; Carson, who was faced with a sudden emergency, attempted 
to continue operating in a westerly direction; however, Carson ran 
off the right side of the highway, colliding with a tree. Carson al- 
leged that the sole and proximate cause of the accident was the 
failure of the driver of the second automobile to dim its headlights. 
As an alternative, Carson alleged that, even if he was negligent, de- 
ceased was contributorily negligent because deceased and Clara 
Elizabeth McKinney (Clara), Carson's girlfriend, were engaging in 
conduct which was calculated to and which did in fact distract and 
divert the attention of Carson and because deceased made no ob- 
jection to the manner in which Carson was operating the vehicle. 

I n  its answer, Company denied that Carson was operating the 
automobile within the course and scope of his employment as the 
agent, servant and employee of Company or with the express or 
implied consent of Company. During the trial the plaintiff submitted 
to a voluntary nonsuit as to Company. 

The plaintiff introduced evidence which tended to show that, on 
25 October 1966, three boys and three girls, all teenagers, were rid- 
ing in the automobile; Lindy Epley (Epley) was dating Barbara 
Lewis; Carson was dating Clara; deceased was dating June Efler, 
who was taken home about five minutes prior to the accident; 
Epley was driving a t  that  time; Carson, Clara and deceased were 
riding in the back seat; deceased put his arm around the shoulders 
of Clara, but nothing was faid by Carson about such conduct; 
approximately one-half mile from the scene of the accident, Epley 
stated that he did not want to drive anymore because he was dat- 
ing; the automobile was stopped and the five occupants got out in 
order to change seats; while outside, deceased kissed Clara in the 
presence of Carson; Clara responded to and appreciated this atten- 
tion; although Carson appeared to be somewhat mad, there were no 
angry words exchanged; Carson started driving a t  that point; Clara 
was seated between Carson and deceased in the front seat; when he 
departed, Carson "took off fast and kept going fast" and the "car 
spun"; he was driving approximately 50 to 65 miles per hour; after 
the automobile slid the first time, Epley pushed Barbara Lewis down 
in the floor of the back seat and he fell over in the seat for protec- 
tion; the weather was rainy and misty and the road was wet; de- 
ceased, who was two years older than Carson and taller and heavier 
than Carson, made no comment about the manner in which the auto- 
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mobile was being operated; and deceased did not ask Carson to stop 
in order that  he could get out. 

Carson, an adverse witness for the plaintiff, testified that, as he 
approached the curve in question, he saw a curve warning sign, but 
he did not see the Old Fort city limit sign or the 35 miles per hour 
speed limit sign. He  further testified that  he dimmed his headlights 
when a second automobile approached him from the east, but the 
driver of the second automobile failed to dim his headlights, thereby 
momentarily blinding him. 

Highway Patrolman A. W. Rector, a witness for the plaintiff, 
testified that  the accident occurred about 9:00 p.m. on 25 October 
1966 a t  a slight southerly curve on Highway 70, which is Main 
Street in Old Fort;  the curve is located within the city limits of 
Old Fort a t  a point where the posted speed limit is 35 miles per 
hour; the automobile was heavily damaged on the right side, as the 
result of striking a tree located on the northern shoulder of Main 
Street; from the tree to the street is a distance of approximately 
four feet; there were continuous tire marks from the automobile 
back to this tree, a distance of 106 feet, 8 inches; the marks then con- 
tinued back from the tree in an easterly direction for an additional 
86 feet, 6 inches. 

At the conclusion of the plaintiff's evidence, Carson made a mo- 
tion for judgment of involuntary nonsuit, which was denied. Carson 
offered no evidence and rested. His motion for judgment of involun- 
tary nonsuit was then renewed and again denied. After the jury 
found Carson negligent and deceased contributorily negligent, the 
plaintiff made a motion to set the verdict aside as contrary to the 
greater weight of the evidence. The trial judge thereupon entered the 
following order: 

"The Court, in its discretion, orders and adjudges that the ver- 
dict of the jury be and hereby is set aside as being contrary to 
the greater weight of t,he evidence, and that  the case remain 
on tbe civil issue docket for trial de novo." 

Carson excepted and appealed to this Court. 

Byrd, Byrd & Ervin by John W. Ervin, Jr., and Robert B. Bgrd 
for plaintiff appellee. 

Patrick, Harper and Dixon by Charles D. Dixon for Terry Eugene 
Carson, defendant appellant. 
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CAMPBELL, J. 
[I] Carson assigns as error the refusal of the trial judge to allow 
his motion for judgment of involuntary nonsuit entered a t  the con- 
clusion of the plaintiff's evidence and renewed a t  the conclusion of 
all the evidence. I n  his brief, i t  is frankly admitted that ordinarily 
an appellate court will not review the trial judge's denial of such s 
motion when the verdict has been set aside as against the greater 
weight of the evidence. In  Goldston v. Wright, 257 K.C. 279, 125 
S.E. 2d 462, the Supreme Court stated: 

"Defendant assigns as error the denial by the trial court of his 
motion for a judgment of involuntary nonsuit made a t  the close 
of plaintiff's evidence ; defendant offered no evidence. This ques- 
tion is not presented. When the trial court, in its discretion, set 
aside the verdict, and ordered a new trial, the case remained 
on the civil issue docket for trial de novo, unaffected by rulings 
made therein during the trial. . . . Defendant, in respect to 
the denial of his motion for a judgment of involuntary nonsuit, 
has nothing to appeal from, for the very simple reason that in 
this respect there is neither a final judgment nor any interlocu- 
tory order of the superior court affecting his rights." 

This assignment of error is overruled. 

[2] Carson next assigns as error the granting by the trial judge 
of the plaintiff's motion to set aside the verdict as contrary to the 
greater weight of the evidence. It is argued that  "the Trial Judge 
exceeded the legitimate bounds of his discretion." In  Edwards v. 
Phifer, 120 N.C. 405, 27 S.E. 79, the Supreme Court stated: 

"No principle is more fully settled than that  this court will not 
interfere with the discretion of a trial judge in setting aside 
the verdict as being against the weight of evidence. . . . The 
rule has been well laid down . . . as follows: 'The defendant 
had a verdict and the Judge set i t  aside and granted a new trial, 
because, in his opinion, i t  was against the weight of the evi- 
dence. The defendant appealed, and the only question is, can 
we review his Honor's order? We have so often said that we 
cannot that  i t  is a matter of some surprise that  we should have 
the question presented again. . . . [Wlhen [the trial judge] 
is of the opinion that, considering the number of the witnesses, 
their intelligence, their opportunity of knowing the truth, their 
character, their behavior, on the examination and all the cir- 
cumstances on both sides, the weight of the evidence is clearly 
on one side, how is i t  practicable for us to  review i t  unless we 
had the same advantages? And even if we had, we cannot try 
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facts.' In many cases, setting aside the verdict is the only way 
in which substantial justice can be done, and in any event no 
irreparable harm can ensue, as a new trial is the result." 

In Goldston v. Chambers, 272 N.C. 53, 157 S.E. 2d 676, the Supreme 
Court stated: 

"It is within the power of t,he trial judge in the exercise of his 
sound discretion to set aside a jury verdict, in whoIe or in 
part. . . . A verdict is a solemn act of a jury, and i t  should 
not be set aside without mature consideration; but the power 
of the court to set aside a verdict as a matter of discretion has 
always been inherent and is necessary to the proper administra- 
tion of justice. . . . . . . 
We have held repeatedly since 1820 in case after case, and no 
principle is more fully settled in this jurisdiction, that the ac- 
tion of the trial judge in setting aside a verdict in his discre- 
tion is not subject to review on appeal in the absence of an 
abuse of discretion." 

[3] In granting the plaintiff's motion, it was not necessary for 
the trial judge to find the facts to support his order. Bird v. Brad- 
burn, 131 N.C. 488, 42 S.E. 936. 

"The record in this case discloses no abuse of discretion on the 
part of the trial judge; hence, the order setting aside the verdict in 
this case is not subject to review on appeal." City of Randleman v. 
Hudson, 2 N.C. App. 404, 163 S.E. 2d 77. 

This assignment of error is overruled. 
Affirmed. 

BROCK and MORRIS, JJ. ,  concur. 

STATE) O F  KORTH CAROLINA v. RONNIE BERTHA AND WILLIAM 
RAY ACKER 
No. 6926SC106 

(Filed 30 April 1969) 

1. Constitutional Law § 32; Criminal Law fj 66- on-the-scene iden- 
titleation - right to counsel 

Defendant's constitutional rights were not violated when he was brought 
to the scene of a break-in a few hours after the crime occurred and mas 
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identified by a witness for the State while seated in a police car and 
under arrest without benefit of counsel and without a formal lineup. 

2. Burglary and Unlawful Breakings 9 5; Larceny § 7- nonsuit- 
sufficiency of evidence 

I n  this prosecution for breaking and entering and larceny, defendant's 
motions for nonsuit were properly denied where the State's evidence 
tended to show that prosecutrix' apartment was broken and entered 
through the rear door and a television, fan, iron and hair dryer stolen 
therefrom, that on the day in question a neighbor of the prosecutrix saw 
defendant and his codefendant crouched in shrubbery a t  the rear of 
prosecutrix' apartment, that defendant was holding a television set and 
the codefendant was holding a fan, that they walked toward an empty 
house, and that the stolen television and iron were found locked in a 
closet in the empty house. 

3. Burglary and Unlawful Breakings § 6; Larceny 9 & instruc- 
tions - expression of opinion on  t h e  evidence 

In this prosecution for breaking and entering and larceny of a television 
set and other personal proper@, the trial judge expressed an opinion on 
the evidence in violation of G.S. 1-180 when he instructed the jury that 
a witness for the State had testified that she saw defendants with "this" 
television set in their possession, one of the issues for jury determination 
being whether the television set which the witness saw in defendants' 
possession and which she testified was similar to the stolen television 
was in fact the television stolen from prosecutrix. 

4. Criminal Law § 113- instructions - statement of material fact no t  
in evidence 

While an inad~ertence in recapitulating the evidence is generally deemed 
waived unless it  is called to the trial court's attention in time for cor- 
rection, a n  instruction containing a statement of a material fact not 
shown in evidence must be held prejudicial even though not called to the 
court's attention a t  the time. 

APPEAL by defendant Acker from Falls, J., a t  the 30 September 
1968 Session of MECKLENBURG Superior Court. 

By indictments proper in form, the defendants were charged 
with breaking and entering and larceny of goods of the value of 
$200 or more. 

The evidence favorable to the State tended to show that Beatrice 
Rooks left her apartment locked when she went to work a t  7:45 a.m. 
on 9 July 1968. When she returned from work about 5:30 p.m., Miss 
Rooks discovered that the screen had been cut and the glass re- 
moved from the rear door and that her television set, steam iron, 
hair dryer and electric fan were missing. The apartment building 
in which the theft occurred consisted of four units, two on the 
lower floor and two on the upper floor. The Rooks apartment was 
the lower right unit. Ella Mae Blakeney testified that  she .occupied 
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the upper left unit of the building a t  the time of the larceny; that 
she saw two persons, later identified as the defendants, crouched in 
shrubbery a t  the rear of the Rooks apartment between 4:00 p.m. 
and 4:30 p.m. on 9 July 1968; defendant Acker was holding a tele- 
vision, defendant Bertha a fan; they then walked toward an empty 
house. Miss Rooks and Miss Blakeney went to the empty house 
shortly after 5:30 p.m. and found the stolen television and iron 
locked in a closet in the abandoned house. Sometime later, after 
8:00 p.m., the police came to the apartments and Miss Blakeney 
identified defendant Acker, who was seated in the police car and 
under arrest. Miss Blakeney testified that  she "had seen the boys 
around" but did not know their names. 

The case was submitted to the jury which found each defendant 
guilty of both charges. From judgment entered on the verdict, de- 
fendant Acker appealed. 

Attorney General Robert Morgan and Stafl: Attorney Andrew A. 
Vanore, Jr., for the State. 

Mercer J.  Blankenship, Jr., for defendant appellant. 

[I] The first question presented by this appeal is whether the 
identification of the appellant in the absence of his counsel and 
without a formal lineup violated his constitutional rights. 

The confrontation in this case occurred after 12 June 1967, the 
effective date of United States v. Wade, 388 U.S. 218, 87 S. Ct. 1926, 
18 L. Ed. 2d 1149; Gilbert v. California, 388 U.S. 263, 87 S. Ct. 
1951, 18 L. Ed. 2d 1178; Stovall v. Denno, 388 U.S. 293, 87 S. Ct. 
1967, 18 L. Ed. 2d 1199. 

As the Wade and Gilbert cases dealt with formal lineup situa- 
tions, there has been some question as to the extent of application 
to informal confrontations. Only a few cases have been found where 
an informal confrontation occurred after the effective date of Wade 
and Gilbert. These cases are not in agreement, but the difference 
may be in the facts. I n  Rivers v. United States, 400 I?. 2d 935, 3 Cr. 
L. 3263 (5th Cir. 1968)) the victim was a rural mail carrier. He was 
shot while making change for the assailant but managed to drive 
to a house and get help. He  was taken to a hospital and treated. 
The identification occurred as the victim was being transferred to 
an ambulance for transportation to another hospital, while the ap- 
pellant was accompanied in the police car by a brother and a cousin. 
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Noting the absence of clear evidence of the necessity of an immediate 
confrontation, the court concluded that the identification n ~ u s t  be 
established by means independent of the unlawful confrontation. 
The court relied heavily on the interpretation of Wade given by 
White, J., in his dissent: "The rule applies to any lineup, to any 
other techniques employed to produce an identification and a for- 
tiori to a face-to-face encounter between the witness and the sus- 
pect alone, regardless of when the identification occurs. in time or 
place, and whether before or ajter indictment or information." (Em- 
phasis added.) 

The Rivers case was foIlowed in United States v. Kinnard, 294 
F. Supp. 286, 4 Cr. L. 2141, where the District Court for the District 
of Columbia asked for guidance from the Court of Appeals for that  
district. This call was answered by the Court of Appeals for the 
District of Columbia in Russell v. United States, 4 Cr. L. 2349, 
where the court held that  the on-the-scene identification of a thief 
a t  5:00 a.m. almost immediately after the theft was permissible. 

We think the decision in Russell is applicable to the facts in the 
instant case and that  defendant's constitutional rights were not vio- 
lated by the out-of-court identification complained of. The assign- 
ment of error relating thereto is overruled. 

[2] AppeIlant7s next assignment of error relates to the failure of 
the trial court to grant his motion for nonsuit interposed at the 
close of the State's evidence and renewed a t  the close of all the evi- 
dence. 

Without restating the evidence, we hold that  appellant's motions 
were properly overruled. If there is more than a scintilla of compe- 
tent evidence to support the allegations of the warrant or bill of in- 
dictment, motions of nonsuit are properly denied. State v. Kelly, 
243 N.C. 177, 90 S.E. 2d 241. The circumstances of this case and the 
attendant facts make i t  a question for the jury. State v. Brown, 1 
N.C. App. 145, 160 S.E. 2d 508; State v. Mabry, 269 N.C. 293, 152 
S.E. 2d 112. 

[3] Appellant assigns as error the following excerpt from the trial 
judge's instructions to the jury: 

L L W  + w [Blu t  as 1 recall the testimony of Ella Mae Blakeney, 

she saw these two defendants standing in bushes a t  the rear of 
the apartment house with this television set and the iron in 
their possession and that she saw them take i t  to this aban- 
doned house. 

Now, members of the jury, if you find those to be the facts from 
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the evidence and beyond a reasonable doubt, the court instructs 
you that would constitute recent possession in this case." (Em- 
phasis added.) 

The statement as to the testimony is clearly inaccurate. One of 
the issues to be decided by the jury was whether the television set 
which Miss Blakeney saw in appellant's hands and which she testi- 
fied was similar to the stolen television, was in fact the stolen tele- 
vision. By referring to ('this" television set, the court in effect 
established the television set in the hands of appellant as being the  
stolen property. Furthermore, Miss Blakeney testified that  she saw 
the defendants carrying the television set and the fan toward the 
abandoned house. 

[4] Generally, an inadvertence in recapitulating the evidence must 
be called to the trial court's attention in time for correction, other- 
wise it  is waived. State v. Cornelius, 265 N.C. 452, 144 S.E. 2d 203. 
However, an instruction containing a st,atement of a material fact 
not shown in evidence must be held prejudicial even though not 
called to  the court's attention a t  the time. 3 Strong, N.C. Index 2d, 
Criminal Law, $ 113, p. 15, citing numerous authorities. 

The assignment of error is well taken. We hold that  the court's 
instruction constituted an opinion on the evidence in violation of 
G.S. 1-180 and the error was sufficiently prejudicial to entitle the 
appellant to a new trial. It is so ordered. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

NANNIE MAE BURNS v. EWART BURNS, EXECUTOR OF THE ESTATE OF 

MARY CLEO BURNS, DEDEASED 

No. 6929SC168 

(Filed 30 April 1969) 

1. Quasi Contracts 1- creation of implied contract fo r  services ren- 
dered 

In  the absence of some express or implied gratuity, services rendered 
by one person to or for another, which are knowingly and voluntarily 
received, are presumed to be given and accepted in expectation of being 
paid for, and the law will imply a promise to pay what they a re  reason- 
ably worth. 
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2;. Executors and  Administrators 8 2 6  action for  services rendered 
decedent - presumption a n d  burden of proof 

Although there is no presumption that the services rendered by a 
sister-in-law while living within the family are gratuitous, the burden 
still rests upon her to show circumstances from which i t  might be in- 
ferred that the services were rendered and received with the mutual 
understanding that they were to be paid for. 

3. Quasi Contracts 8 1- quantum merui t  
Quantum meruit must rest upon an implied contract. 

4. Executors a n d  Administrators 8 24- action for  personal services 
rendered decedent - sister-in-law - sufficiency of evidence 

Evidence that plaintiff rendered personal services to her sister-in-law 
in caring for her in her old age and final illness and that the plaintiff's 
daughter overheard a conversation in which the sister-in-law told plain- 
tM that she would pay her "at the end" is sufficient to be submitted to 
the jury in plaintiff's action to recover for personal services rendered 
the sister-in-law. 

5. Damages § 16; Executors a n d  Administrators § 27- action for  
personal services rendered decedent - instruction on damages 

In  an action to recover for personal services allegedly rendered to de- 
fendant's testate, plaintiff alleged that the reasonable value of her ser- 
vices was $100 per month from November 1964 through October 1959, 
and was $160 per month from November 1959 through November 1966- 
a total of $18,700. In an additional paragraph and in the prayer for re- 
lief plaintM alleged that she was damaged in the total sum of $18,700. 
'The trial court ruled that plaintiff was limited to compensation for ser- 
vices rendered within the three years next preceding the death of decedent 
in 1966. The jury returned a verdict awarding $13,600 to plaintiff. Held: 
Plaintiff's recovery is limited to the per-month value of her services spe- 
cifically alleged in the complaint, and trial court erred in failing to in- 
struct the jury that plaintiff's maximum recovery would be an amount 
equal to $160 per month for not more than three years. 

6. Pleadings 3& allegata a n d  probata 
To establish a cause of action there must be both allegata and probata, 

and the two must correspond. 

7. Pleadings § 3& recovery on  theory of t h e  complaint 
Plaintiff must make out his case secundum allegata, and may recover, 

if a t  all, only on the theory of the complaint. 

8. Pleadings § + statement of cause of action - general v. specific 
allegations 

Where both general and specific allegations are made respecting the 
same matter, the latter control. 

9. Pleadings 8 7- prayer f o r  relief 
The prayer for relief is not a necessary part of the complaint; the re- 

lief to which plaintiff is entitled is to be determined by the facts alleged 
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in the complaint and established by the evidence, and not in the prayer 
for relief. 

10. Executors a n d  Administrators 27- action f o r  services rendered 
decedent - measure of damages 

In an action to recover for personal services rendered a decedent, the 
measure of damages is the reasonable market value of such services. 

APPEAL by defendant from Martin, J., a t  the September 1968 
Session of RUTHERFORD Superior Court. 

This is an action for personal services allegedly rendered by 
plaintiff to defendant's testate. Plaintiff's evidence tended to show: 
Decedent, a retired school teacher and sister of plaintiff's husband, 
resided in the home of plaintiff and her husband from October 1954 
until decedent's death in November 1966. Plaintiff's husband died in 
October 1959 after which decedent continued to live in the home 
with plaintiff. Decedent was 72 years old when she began living in 
plaintiff's home and was 83 when she died. She was in reasonably 
good health until 1964 when she fell and received injuries to her 
head. After that time, she did not leave the house often but was 
able to be up and around. She was able to make her own bed and 
sweep her own room until January 1966 when she suffered a stroke. 
Thereafter, she was unable to walk and her condition became pro- 
gressively worse until her death. From the time of decedent's stroke 
until her death, plaintiff lifted her from her bed to her chair, pre- 
pared her meals, dressed her, washed and ironed her clothing, and 
bathed her. Plaintiff's daughter testified that she overheard a con- 
versation between decedent and plaintiff and heard decedent tell 
plaintiff that she would pay her "at the end," that she might need 
her money while she was living. 

Issues were submitted to and answered by the jury as follows: 

"1. Did the Plaintiff, Nannie Mae Burns, perform services of 
value for Mary Cleo Burns during the last three years of the 
life of the said Mary Cleo Burns, under circumstances upon 
which an implied agreement arose that she was to receive com- 
pensation for said services? 

ANSWER: Yes. 

2. If so, what amount is the Plaintiff entitled to recover of the 
defendant for said services? 

ANSWER: $13,500.00." 

From judgment predicated on the verdict in favor of plaintiff, de- 
fendant appealed. 
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Hamrick & Hamrick b y  J.  N a t  Hamrick and J .  A. Benoy for 
plaintiff appellee. 

George R. Morrow and Carroll W .  Walden,  Jr., for defendant 
appellant. 

Defendant's first assignment of error relates to the failure of the 
trial court to grant defendant's motions for nonsuit. 

[I] The rule applicable to the case before us has been well 
established in this jurisdiction. In  R a y  v. Robinson, 216 N.C. 430, 
5 S.E. 2d 127, in an opinion by Stacy, C.J., it is said: "It is estab- 
lished by a number of decisions, that  in the absence of some ex- 
press or implied gratuity, usually arising out of family relationship 
or mutual interdependence, services rendered by one person to or for 
another, which are knowingly and voluntarily received, are pre- 
sumed to be given and accepted in expectation of being paid for, 
and the law will imply a promise to pay what they are reasonable 
worth. Winkler  v. ICillian, supra [I41 N.C. 575, 54 S.E. 5401; 
Callahan v. Wood ,  118 N.C., 752, 24 S.E., 542." The rule has been 
quoted with approval in numerous decisions, including Johnson v. 
Sanders, 260 N.C. 291, 132 S.E. 2d 582, and McCraw v. Llewellyn, 
256 N.C. 213, 123 S.E. 2d 575. 

[2] Our Supreme Court has held that the relationship of daughter- 
in-law does not raise the presumption that services performed while 
living within the family are gratuitous. Lindley v. Frmier,  231 N.C. 
44, 55 S.E. 2d 815. The court has gone even further and held that  
there is no presumption that personal services rendered by an adult 
daughter to her father are gratuitous when such services are ren- 
dered after the daughter has niarried and left her father's house 
and established a home of her own. Johnson v. Sanders, supra. It 
follows that there is no presumption that  the services rendered by 
plaintiff, a sister-in-law, in the instant case were gratuitous. 

[2, 31 Although the plaintiff was not confronted with the pre- 
sumption that the services rendered by her were gratuitous, the 
burden still rested upon her to show circumstnnces from which i t  
might be inferred that  the services were rendered and received with 
the mutual understanding that they were to be paid for. The quan- 
t u m  meruit must rest upon an implied contract. Nothing else ap- 
pearing, such an inference is permissible when a person knowingly 
accepts from another services of value. Lindley v. Frazier, supra. 
We think that  the evidence introduced by plaintiff was sufficient to 
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show circumstances from which it  might be inferred that the services 
were rendered by plaintiff and received by decedent with the under- 
standing that they were to be paid for. 

[4] Defendant relies very strongly on Lindley v. Frazier, supra, 
in which the court held that the motion for nonsuit should have been 
allowed. The cases are clearly distinguishable. The assignment of 
error relating to defendant's motions for nonsuit is overruled. 

[5] Defendant assigns as error the failure of the trial court to 
instruct the jury that  the maximum recovery would be an amount 
equal to $150 per month, for not more than three years. 

I n  her amended complaint, plaintiff alleged that the reasonable 
value of her services rendered to the decedent was $100 per month 
from November 1954 through October 1959, and the reasonable 
value of services rendered from November 1959 through November 
1966 was $150 per month. The trial court ruled that  plaintiff was 
limited to compensation for services rendered within three years 
next preceding the death of decedent. Although plaintiff excepted 
to  this ruling, she did not appeal, therefore, that  question is not be- 
fore us and we do not pass upon the propriety of the trial court's 
ruling. We deem i t  appropriate to pass upon the question of whether 
plaintiff's recovery was limited to $150 per month for the three- 
year period in view of the court's ruling. 

I n  addition to the specific allegations contained in paragraph 6 
of the amended complaint and summarized above, in paragraph 8 
plaintiff alleged that because of decedent's failure to  keep her prom- 
ises, "plaintiff has been damaged" in the total sum of $18,700. I n  
her prayer for relief, plaintiff prayed for judgment against the 
estate of the decedent for the sum of $18,700. It will be noted that  
by calculating $100 per month from November 1954 through Oc- 
tober 1959 and $150 per month from November 1959 through No- 
vember 1966, the total is $18,700, the amount declared by plaintiff 
to be due her in paragraph 8 of the amended complaint and the 
amount asked for in the prayer for relief. 

[5-91 It is well-established law in this State that to establish a 
cause of action there must be both allegata and probata, and the two 
must correspond. The plaintiff must make out his case secundum 
allegata, and may recover, if a t  all, only on the theory of the com- 
plaint. 6 Strong, N.C. Index 2d, Pleadings, 5 36, pp. 368, 369, 370, 
and cases therein cited. Where both general and specific allegations 
are made respecting the same matter, the latter control. 71 C.J.S., 
Pleading, 5 56, p. 143. The prayer for relief is not a necessary part 
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of the complaint and the relief to which plaintiff is entitled is to be 
determined by the facts alleged in the complaint and established 
by the evidence, and not in the prayer for relief. Oil Co. v. Fair, 3 
N.C. App. 175, 164 S.E. 2d 482; 6 Strong, N.C. Index 2d) Pleadings, 
5 7, pp. 304, 305. Applying these principles to the instant case, we 
hold that plaintiff was limited to the specific amounts alleged in 
her amended con~plaint, and the trial court committed error in not 
limiting the amount of recovery to the per-month value of the ser- 
vices alleged in the amended complaint. The assignment of error is 
well taken and is sustained. 

[ lo] Defendant also assigns as error the failure of the trial court 
to instruct the jury as to the proper measure of damage. The court 
instructed the jury that if they came to the second issue, their 
answer would be such amount, if any, as the plaintiff had satisfied 
them by the greater weight of the evidence was the reasonable fair 
market value of the services allegedly rendered the decedent during 
the last three years of her life. Plaintiff did not introduce any evi- 
dence showing the market value of the services rendered. 

In Cline v. Cline, 258 N.C. 295, 128 S.E. 2d 401, an action was 
brought to recover for personal services rendered. As was the case 
here, plaintiff did not introduce evidence showing the market value 
of the services rendered. The holding of the court is well summarized 
in the sixth headnote as follows: 

'(The damages recoverable on an implied contract to pay for 
personal services rendered decedent is the reasonable market 
value of such services, without considering the financial condi- 
tion of the recipient or the value of such services to him, with 
the burden upon plaintiff to establish by evidence facts furnish- 
ing a reasonable basis for the assessment of the damages ac- 
cording to some definite and legal rule, and an instruction 
merely that the jury should answer the issue of damages in 
whatever amount the jury should find to be the reasonable value 
of the services must be held for error." 

We think the holding in Cline is applicable to the facts in the in- 
stant case. The assignment of error is sustained. 

We have considered the other assignments of error brought for- 
ward and argued in defendant's brief but deem i t  unnecessary to dis- 
cuss them, as the questions raised probably will not recur upon a re- 
trial of this action. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 
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KENNETH L. JARVIS v. MRS. CHARLES E. PARNELL 

No. 6910SC126 

(Filed 30 April 1969) 

1. F r a u d  § 2-- f raud  i n  t h e  factum and  fraud in t h e  t reaty - defenses 
against third paxty 

Fraud in the treaty, which renders an instrument voidable, is not a,vail- 
able as a defense against an innocent third party; however, fraud in the 
factum, which renders an instrument completely void, is available as a 
defense against an innocent third party. 

2. Principal a n d  Agent 8 4- proof of agency 
I n  a n  action to recover on a promissory note executed by defendant's 

purported agent, where defendant denies that she authorized or approved 
the execution of the note on her behalf by the agent, the plaintiff has 
the burden of establishing the agent's power and authority as  the de- 
fendant's express agent. 

3. Bills a n d  Notes § 19- maker's defense against assignee of a note - fraudulent  misrepresentation i n  procurement of no te  
In  plaintiff's action to recover on a promissory note executed to a third 

party by defendant's agent and attorney io fact, the defense of fraudulent 
misrepresentation in the procurement of the note is available to the de 
fendant, and the plaintiff cannot maintain that he is an innocent pur- 
chaser of the note, where the recitals of agency on the note were suficient 
to put plaintiff on notice to acquaint himself with the agent's authority, 
and since if i t  be assumed that plaintiff is the subrogee of the third party, 
a s  the pleadings suggest, defendant would be entitled to assert against 
plaintiff any defense available against the third party, including fraud. 

4. Principal a n d  Agent § 5- special agent  - scope of authority 
A special agent can only contract for his principal within the limit8 of 

his authority, and a third person dealing with such an agent must acquaint 
himself with the strict extent of the agent's authority and deal with the 
agent accordingly. 

5. Principal a n d  Agent § 5-- agent  dealing wi th  conimerciaI paper - 
swpe of authori ty  

Where the asserted power of an agent to indorse or otherwise deal with 
commercial paper is grounded upon a letter or power of attorney, such 
writing is to be strictly construed upon the question of whether and how 
fa r  it bestows authority to such matters upon the agent. 

FROM Hobgood, J., 12 August 1968 Session, WAKE County Su- 
perior Court. Kenneth L. Jarvis (plaintiff) petitioned the Court of 
Appeals for a writ of certiorari. The petition was allowed on 4 Oc- 
tober 1968. 

The plaintiff instituted this civil action on 15 March 1968 against 
Mrs. Charles E. Parnell (defendant) to recover $21,400 with in- 
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terest from 21 November 1967 allegedly due under a certain promis- 
sory note. He  alleged that  Cepco Distributing Company (Cepco) 
was a North Carolina corporation with its principal office in Forsyth 
County, North Carolina; on 7 May 1965 Cepco issued a promissory 
note (Note I )  in the amount of $80,000 to Sun Capital Corporation 
(Sun), a Pennsylvania corporation with its principal office and place 
of business in the State of Pennsylvania; Note I was executed by 
the plaintiff while acting in his capacity as the president of Cepco; 
on 7 May 1965 the defendant's husband, Charles E.  Parnell (hus- 
band), issued a collateral promissory note (Kote 11) to Sun in the 
amount of $80,000 as security for Note I ;  on 6 May 1965 Fred G. 
Crumpler, Jr., (Crumpler) was given a power of attorney under an 
instrument executed by the defendant; pursuant to and acting within 
the scope of his authority under this power of attorney, Crumpler 
executed on 7 May 1965 a collateral promissory note (Note 111) on 
behalf of the defendant as security for Note I ;  Note 111, the note 
upon which this action is founded, was issued to Sun in the amount 
of $51,000; and on 7 May 1965 the plaintiff in his individual ca- 
pacity issued a collateral promissory note (Note IV) to Sun in the 
amount of $20,000 as security for Note I. Copies of Notes I, 11, I11 
and IV were attached to the complaint as Exhibits "A", '(B", "C" 
and "E", respectively. A copy of the power of attorney was attached 
to the complaint as Exhibit "D". 

Plaintiff further alleged that Cepco defaulted in the payment of 
Note I ;  a t  the time of default there was an outstanding balance of 
slightly more than $33,000; as a result of this default, Sun instituted 
an action in the Federal District Court for the Western District of 
Pennsylvania and obtained a judgment of $21,400 against the plain- 
tiff; this judgment was docketed in the Federal District Court for 
the Eastern District of North Carolina; and as a result of legal 
process issuing from the latter court, the plaintiff entered into a 
consent judgment, pursuant to which the plaintiff paid $21,400 to 
Sun on 21 November 1967. This consent judgment recited that  the 
plaintiff's payment of $21,400 would be applied to and credited to 
separate judgments which Sun held against Cepco, the defendant, 
and her husband and that the remaining balance on those judgments 
wouId not be affected by the plaintiff's payment of $21,400 to Sun. 
A copy of this consent judgment was attached to the complaint as 
Exhibit "F". Plaintiff further alleged that the husband was insolvent. 

On 9 April 1968 the defendant filed a demurrer to the complaint. 
It was alleged that  the complaint failed to state a cause of action 
against her because the power of attorney authorized Crumpler as 
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attorney in fact to obligate the defendant as guarantor for a sum 
not to exceed $51,000 upon such instruments as her husband might 
execute to Sun and because the complaint and exhibits attached 
thereto revealed that Crumpler executed Note I11 as collateral se- 
curity for Note I, not for Note 11. However, the demurrer was not 
heard. Instead, a consent order under date of 7 May 1968 was en- 
tered, in accordance with which the plaintiff amended his complaint 
to  allege that  Crumpler executed Note I11 while acting as the de- 
fendant's express agent and duly constituted attorney a t  law (sic) 
and while acting within the scope of his employment and agency. 
The reference to the power of attorney, a copy of which had been 
attached to the complaint as Exhibit "D": was eliminated by this 
amendment. The amended complaint was filed on 17 May 1968. 

The defendant filed an answer to the amended complaint on 31 
May 1968. She alleged that  while a power of attorney had been 
executed to Crumpler, he had not been authorized to guarantee on 
her behalf any obligation of Cepco to Sun. She further alleged that  
this power of attorney had been procured by fraud on behalf of 
Sun. The following was set out as a further answer and defense: 

"1. That  Sun Capital Corporation through its servants, agents 
and employees represented to the Defendant that  her husband 
had embezzled money of Cepco Distributing Company, had de- 
frauded the company, was guilty of embezzlement and threat- 
ened that  unless Defendant would guarantee her husband's in- 
debtedness to Sun Capital corporation in an amount of $51,- 
000.00 that  Sun Capital Corp~rat~ion would have the Defend- 
ant's husband indicted and that  he would go to prison resulting 
in humiliation to the Defendant and her children. That relying 
upon said representations, the Defendant executed the specific 
and limited power of attorney set out as Exhibit 'D' attached 
to Plaintiff's original Complaint. That  the aforesaid represen- 
tations made by Sun Capital Corporation to the Plaintiff were 
false. That  said statements were material and knowingly made 
with the purpose and intent to deceive and induce and did de- 
ceive and induce the Defendant into guaranteeing an alleged 
obligation of her husband for which she was not liable. That as  
a result of said conduct on the part of Sun Capital Corporation 
she has been injured and damaged and by reason of said fraud 
she is entitled to have said power of attorney declared null and 
void and of no effect and by reason thereof she is not indebted 
to the Plaintiff herein in any amount whatsoever. 

2. Defendant denies that Fred G. Crumpler, Jr.  was ever au- 
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thorized as her agent to execute Exhibit 'C' attached to the 
Plaintiff's Complaint. However, if any acts on her part might 
conceivably be construed as authorization on her part to Fred 
G. Crumpler, Jr.  to execute the said Exhibit 'C', said acts on 
her part were procured by the actionable fraud and misrepre- 
sentations of Sun Capital Corporation, its servants, agents and 
employees, all as set out in Defendant's Further Answer and 
Defense and because of said fraudulent conduct on the part of 
Sun Capital Corporation she is entitled to and does disaffirm 
any such alleged acts of Fred G. Crumpler, Jr." 

On 9 July 1968 the plaint,iff filed a demurrer to the further an- 
swer and defense on the ground that  the allegations supra did not 
constitute a defense to his cause of action. He argued that the de- 
fendant had attempted to excuse the execution of Note I11 on the 
basis of fraud committed by Sun, a third party which is not a party 
to this action, in obtaining the execution of Note 111. 

On 16 August 1968 Judge Hobgood overruled the plaintiff's de- 
murrer. The plaintiff then pet.itioned this Court for a writ of cer- 
tiorari. 

Yarborough, Blanchard, Tucker & Yarborough b y  Irwin B. Tucker, 
Jr., for plaintiff appellant. 

Blackwell, Blackwell, Canady, Eller c% Jones b y  W. R. Jones, Jr., 
for defendant appellee. 

The only question presented for determination is: "Did the trial 
judge err in overruling the plaintiff's demurrer to the further answer 
and defense of the defendant?" We think that  this question should 
be answered in the negat,ive. 

[I] It is not the plaintiff's contention that  the defendant failed to  
properly plead fraud. It is his contention that, regardless of whether 
i t  was properly pleaded, fraud is not a valid defense and should, 
therefore, be eliminated from the pleadings. He  argues that the 
fraud pleaded by the defendant was fraud in the treaty practiced by 
Sun, a third party which is not a party to this action, and that there 
is no allegation of the plaintiff's participation in or knowledge of 
such fraud. I n  support of his contention, the plaintiff cites Furst v. 
Merritt, 190 N.C. 397, 130 S.E. 40, where fraud in the treaty and 
fraud in the factum were discussed and their differences pointed out. 
Since the evidence there was sufficient to  establish either fraud in 
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the treaty or fraud in the factum and since the issues submit,ted to 
the jury did not point out the differences between the two types of 
fraud, a new trial was ordered. The Supreme Court specifically held 
that  fraud in the treaty, even if established, would not be available 
as a defense against the plaintiff because t,he plaintiff was an inno- 
cent third party and because fraud in t,he treaty would only make 
the instrument voidable. However, fraud in the factum, if estab- 
lished, would make the instrument completely void and this would 
be a defense against such an innocent third party. 

12, 31 The defendant asserts that by virtue of the fraud prac- 
ticed upon her by Sun in the procurement of the power of attorney 
to Crumpler, such power of attorney was voidable. However, the 
plaintiff is suing upon Note 111, which was allegedly executed by 
the defendant's express agent and duly constituted attorney a t  law 
(sic), Crumpler. The power of attorney is not the subject matter of 
this action. The defendant also asserts that she had never authorized 
or approved the execution on her behalf of Kote I11 by Crumpler 
while acting as her agent. Under these circumstances, the plaintiff 
has the burden of establishing Crumpler's power and authority as 
the defendant's express agent and duly constituted attorney a t  law 
(sic). Because of this requirement, the plaintiff does not stand in 
the shoes of an innocent third party holding a note of a maker who 
had been induced to execute same by fraud. 

[4, 51 Note 111, which was payable to the order of Sun and which 
was issued by Crumpler a t  attorney in fact for the defendant, re- 
cited : 

"This note cannot be sold, assigned, transferred or negotiated 
to any person until after notice has been given to the maker 
hereof in accordance with an agreement of even date herewith, 
and is subject to the terms of an agreement of even date here- 
with between Cepco Distributing Company et  al." 

Since Note I11 showed that  i t  was executed by Crumpler as attorney 
in fact, anyone acquiring i t  was on notice that i t  had been issued by 
an agent. Therefore, the plaintiff would be under an obligation to 
acquaint himself with the agent's authority, even if the plaintiff 
was an innocent third party purchaser of the note for value and 
without notice. 

"This is true because a special agent can only contract for his 
principal within the limits of his authority, and a third person 
dealing with such an agent must acquaint himself with the 
strict extent of the agent's authority and deal with the agent 
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accordingly." Iselin & Co. v. Saunders, 231 N.C. 642, 58 S.E. 
2d 614. 

"Where the asserted power of an agent to indorse or otherwise 
deal with commercial paper is grounded upon a letter or power 
of attorney, such writing is to be strictly construed upon the 
question of whether and how far i t  bestows authority as to such 
matters upon the agent." 2 C.J.S., Agency, 112, p. 1305. 

Note I11 was not issued to the plaintiff. It was issued to Sun as 
collateral security for Note I. 

131 Neither the complaint nor the amended complaint reveal the 
circumstances under which the plaintiff became the owner of and 
entitled to Note I11 or indicate that the plaintiff is an innocent third 
party purchaser for value and without notice. On the contrary, the 
complaint and amended coinplaint are much more susceptible of the 
interpretation that  the plaintiff is the subrogee of the rights of Sun 
in and to Xote 111. If the latter is true, the plaintiff would stand in 
the position of Sun and the defendant would be entitled to raise any 
defenses which she might have against Sun, including fraud. We do 
not think it  unreasonable to assume that the plaintiff, as the presi- 
dent of Cepco, knew of all negotiations, and the consent judgment 
(Exhibit "F") showed that Sun still retained some claims against 
the defendant. 

The plaintiff concedes that the defendant was entitled to, and 
has in fact, set up the defense of fraud against Sun. Nevertheless, 
t,he plaintiff attempts to avoid any connection between himself and 
Sun for the purposes of this action. However, this attempt has not 
succeeded. Furst v. Merritt, supra, the only case relied upon by him, 
is completely distinguishable. 

We are of the opinion and so hold that Judge Hobgood was cor- 
rect in overruling the demurrer. 

Affirmed. 

MORRIS and PARKER, JJ., concur 
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ROGER DALE CHAPMAN, PETITIONER V. STATE OF R'ORTH CAROLINA, 
RESPONDENT 

AND 

STATE OF NORTH CAROLINA v. ROGER DALE CHAPMAN 

No. 6927SC138 

(Filed 30 April 1969) 

1. Constitutional Law 8 32; Criminal Law 5 21- preliminary hear-  
ing - r ight  t o  counsel 

Defendant's constitutional rights were not violated by failure of the 
court to appoint counsel to represent him a t  his preliminary hearing, the 
preliminary hearing not being a critical stage of the proceeding where 
defendant was not required to plead to the charges against him, defend- 
ant made no statement and did not testify a t  the hearing, defendant was 
allowed to cross-examine the State's witnesses, and no record of anything 
said or done a t  the hearing was offered a t  defendant's trial. 

2. Burglary and  Unlawful Brealdngs 8 5; Safecracking- sufficiency 
of evidence 

In this prosecution for breaking and entering and safecracking, defend- 
ant's motion for nonsuit is properly denied where the State's evidence 
tends to show that a movie theater was broken and entered, that a safe 
therein was broken open and the money taken, that the combination dial 
was partially knocked off and the safe had been prized or ripped, that 
defendant's fingerprints were found on the safe, and that defendant went 
toward the vicinity of the breakin on the night in question and returned 
two hours later with approximately $200. 

3. Criminal Law 5 60-- fingerprints - G.S. 114-119 
G.S. 114-119 does not require the State to establish that fingerprints 

taken by the arresting officer were authorized by the sheriff or chief of 
police in order to render such fingerprints admissible on trial. 

4. Safecracking- instructions 
In  this prosecution for safecracking, the case was submitted t o  the 

jury under a clear explanation of the applicable principles of law when 
the charge is considered as a whole. 

APPEAL by defendant from Snepp, J., 9 September 1968 Session, 
LINCOLN Superior Court. 

Defendant was charged in a bill of indictment with the felony 
of breaking and entering, and with the felony of safecracking. 

Prior to trial, defendant filed a petition in the Superior Court al- 
leging that  his constitutional right to counsel had been denied him 
at  his preliminary hearing, and praying that  all charges against him 
be dismissed because of this. The petition was heard by Judge Snepp 
before defendant was placed upon trial. After hearing defendant's 
evidence and argument of counsel, Judge Snepp entered an order 
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dismissing the petition. Defendant excepted to the entry of this 
order, and entered a plea of not guilty to the charges of breaking 
a,nd entering, and safecracking. 

From verdicts of guilty, and judgments entered thereon; and from 
the dismissal of his pretrial petition, defendant appeals. 

Robert Morgan, Attornep General, by  James F. Bullock, Deputy 
Attorney General, for the Xtate. 

Randall & Clark, by  Charles D. Randall, for the defendant. 

Defendant was represented upon his pretrial petition, upon his 
trial, and upon this appeal by court-appointed counsel, and Lincoln 
County will pay the costs of the record. 

Defendant's appeal from the dismissal of his pretrial petition: 

[I] Defendant's primary argument is that  a preliminary hearing 
is a critical stage of the proceedings, and that  he was entitled to 
counsel a t  that  time. It seems that Gasque v. Xtate, 271 Y.C. 323, 
156 S.E. 2d 740, should have laid to rest any argument upon this 
point. While i t  may be true that the facts in Gasque are different 
from the facts of this case, the principles are the same. In  this case 
defendant was arrested on 18 July 1968 and was advised a t  the time 
of his arrest that  he was entitled to counsel. He told the arresting 
officer that  he did not want appointed counsel, that  he would get his 
own. Ne~ert~heless he made no effort to contact an attorney until 
the morning of 20 July 1968. Upon his request on the 20th he was 
taken from his cell to the lobby of the jail in order to allow him to 
use the telephone. He talked with one attorney on the telephone, 
and unsuccessfully called to talk with another. The preliminary 
hearing was held during the afternoon of 20 July 1968, and defend- 
an t  now complains that  i t  should not have been held until 22 July 
1968. When defendant was taken to the preliminary hearing before 
a justice of the peace, he again asked to call an attorney, and one 
of the officers called the attorney requested by defendant. For rea- 
sons not disclosed by the record neither of the attorneys appeared. 

Defendant was not required to plead to the charges, he made no 
statement, and did not testify. He was allowed to cross-examine the 
State's witnesses. No record of anything done or said at the prelim- 
inary hearing was offered upon defendant's trial. The only prejudice 
urged by the defendant to have resulted from his failure to have 
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counsel is that there is a "possibility that  a witness for the State 
may have received some information from the defendant having to 
conduct the cross-examination of the witnesses without the aid of 
counsel." 

Upon the principles and reasoning clearIy set forth in Gasque 
v .  State, supra, the order denying and dismissing defendant's pre- 
trial petition is affirmed. 

Defendant's appeal from the verdicts and judgments entered 
thereon : 

[2] The State's evidence tended to show the following: During 
the night of 17 June 1968 the building used by Century Theater, a 
motion picture theater in the town of Lincolnton, was broken into, 
the manager's private office was broken into, and the safe contain- 
ing approximately two hundred dollars was broken open, and the 
money taken. The combination dial had been partially knocked off, 
and "the safe had been prized or ripped." Latent fingerprints were 
taken from the safe and forwarded to the Identification Laboratory 
of the State Bureau of Investigation and were found to match finger- 
prints of defendant already on file, and also were found to match 
fingerprints of the defendant taken later a t  the time of his arrest. 
The State's evidence further tended to show that on the night in 
question (17 June 1968) defendant came to Lincolnton with his 
girl friend about 11:15 p.m. That they parked behind the hospital 
and defendant went "uptown," leaving his girl friend in the car. De- 
fendant returned in about two hours with approximately two hundred 
dollars, and they went back to Newton to their motel. Defendant 
was an escapee from the North Carolina Department of Correction, 
and was driving a stolen automobile. 

Defendant assigns as error the denial of his motion for judg- 
ment of nonsuit. Although circumstantial to some degree, we hold 
the evidence was sufficient to require submission of the case to the 
jury. This assignment of error is overruled. 

[3] Defendant assigns as error the trial judge's action in over- 
ruling his objection to the admission into evidence of the ink im- 
pressions of defendant's fingerprints which were taken by the ar- 
resting officer a t  the time of defendant's arrest. Defendant asserts 
that G.S. 114-19 prohibits the use of these fingerprints unless the 
chief of police or sheriff took them, or authorized them to be taken. 
He  argues that  there has been no showing that  the chief of police or 
sheriff authorized the arresting officer to take the ink impressions. 

G.S. 114-19, which was enacted in 1965, has its origin in G.S. 
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148-79, which was originally enacted in 1925 and which was re- 
pealed in 1965 upon cnactrnent of G.S. 114-19. As can be seen from 
the reading of Article 7 of G.S., Chap. 148 (G.S. 148-74 through 
148-81), and from a reading of Article 4 of G.S., Chap. 114 (G.S. 
114-12 through 114-19)' the old and the new sections are concerned 
primarily with compiling records and statistics a t  one central point. 
There is nothing about the old or the new section which would lend 
itself to an interpretation that a new rule of evidence is thereby 
created. 

No constitutional question is involved or argued here by the de- 
fendant, and no qucstion is raised as to whether the ink impressions 
were properly identified as those of defendant taken by the arrest- 
ing officer. We hold that G.S. 114-19 does not prohibit the use in 
evidence on trial of the prints of defendant taken by the arresting 
officer, even though there is no factual evidence to establish that 
such fingerprinting was authorized by the sheriff or chief of police. 
This assignment of error is overruled. 

143 Defendant next assigns as error a portion of the judge's charge 
to the jury. When taken out of context, the sentence assigned as 
error by defendant is an incomplete instruction; but when added to 
the sentence imrnediatcly preceding it, thc explanation of the offense 
is full and clear. Certainly defendant cannot expect the trial judge 
to say everything in one sentence. The charge must be read as a 
whole, and when so done i t  is clear that the case was submitted to 
the jury under a clear explanation of the applicable principles of 
law. This assignment of error is overruled. 

We hold that dcfendant has had a fair trial, free from prejudicial 
error. 

No error. 

CAMPBELL and MORRIS, JJ., concur. 

STATE O F  NORTH CAROLINA v. JAMES R. WARREN 
No. 6929SC67 

(Filed 30 April 1369) 

1. Escape 3 1- testimony as  t o  authority of defendant to leave work 
gang 

In this prosecution for escape from a prison work gang, the court did 
not err in admitting testimony by the assistant prison superintendent that 
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"the defendant was not authorized to leave the custody of the foreman to 
which he had been assigned" where the witnms also testified that he had 
the duty of assigning each inmate to a work detail, that he assigned de- 
fendant to a work detail on the date in question, and that the foreman 
does not have authority to excuse a prisoner from work or to send him 
outside the immediate work area. 

2. Criminal Law 3 86; Witnesses 3 &-- cross-examination of defend- 
a n t  as to prior convictions 

A defendant who elects to testify in a criminal case may be cross- 
examined as to his prior convictions for the purpose of impeaching him 
as a witness. 

3. Criminal Lilw 3 86; Witnesses 3 &-- cross-examination of defend- 
a n t  as to prior convictions 

In this prosecution for escape, the trial court did not commit prejudicial 
error in allowing the solicitor to ask defendant a question concerning a 
charge against defendant in another state after defendant had stated 
that the charge had been dismissed, the extent of cross-examination for 
the purpose of impeachment resting largely in the discretion of the trial 
judge. 

4. Escape 3 1- sufficiency of evidence 
The evidence i s  held sufficient to be submitted to the jury on the issue 

of defendant's guilt of a misdemeanor escape in violation of G.S. 14845. 

5. Escape 3 1- justification f o r  escape - deprivation of procedural 
r ights  

In  this prosecution for escape, the trial court properly refused defend- 
ant's request for instructions to the eEect that a gross deprivation of pro- 
cedural rights would constitute justification for escaping from a criminal 
sentence so a s  to preclude a conviction for escape, since the deprivation 
of procedural rights before or during imprisonment does not constitute 
justification for an escape by a prisoner serving a sentence imposed by 
authority of law even though the sentence is later held to be irregular or 
voidable. 

APPEAL by defendant from Thornburg, S.J., Special August 1968 
Session of Superior Court of POLK County. 

Defendant was tried by a jury upon a bill of indictment charg- 
ing him with the crime of escape from the North Carolina State 
Prison System while serving a sentence imposed on him for the 
crime of nonsupport, which is a misdemeanor. The verdict of the 
jury was guiltfly as charged. 

From the judgment imposing a prison sentence of one year to 
begin a t  the expiration of the sentence or sentences then being served 
by the defendant, he appesls to the Court of Appeals. 
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Attorney General Robert Morgan and Staff Attorney L. Philip 
Covington for the State. 

McCown, Lavendar & McFarland by William H .  Miller for de- 
fendant appellant. 

The pert,inent parts of G.S. 148-45 relating to the misdemeanor 
of escape read as follows: 

"Any prisoner serving a sentence imposed upon conviction of a. 
misdemeanor who escapes or attempts to escape from the State 
prison system shall for the first such offense be guilty of a mis- 
demeanor and, upon conviction thereof, shall be punished by 
imprisonment for not less than three months nor more than one 
year." 

The State offered evidence tending to show that  the defendant 
was tried in March 1968 in the Superior Court of Burke County for 
the crime of nonsupport and was sentenced to prison for eight 
months. Commitment was issued, and subsequently, the defendant 
was imprisoned in the Henderson County Unit No. 6524 of the State 
Prison System. On 2 May 1968 while working with a work crew in 
Polk County, the defendant escaped from the custody of the prison 
authorities. 

Defendant as a witness offered evidence which tends to show that 
he had been tried and convicted in March 1968 in Burke County 
Superior Court for nonsupport of his children and that "I left the 
work gang because my constitutional rights were violated. The con- 
stitutional rights of mine that have been violated were double jeo- 
pardy, discrimination, common law, State law, and civil rights law. 
M y  civil rights are that  I am not supposed to be discriminated against, 
nor my mail violated, or putt,ing me in double jeopardy of a felony 
for which I am not serving time." 

[I] The defendant contends that the trial judge committed error 
in admitting testimony of the State's witness Bain "that the defend- 
ant  was not authorized to leave the custody of the foreman to which 
he had been assigned," and "that the defendant was not authorized 
to  go into Rutherford County from Polk County.'' This contention 
is without merit. The witness Bain testified without objection that 
he, as Assistant Superintendent of Henderson County Prison Unit 
No. 6524, had the duty of assigning each inmate to a working detail. 
Tha t  he did assign the defendant to work in Polk County on a rural 
road off North Carolina Highway No. 9 on the 2nd day of May 
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1968. The witness Bain further testified that  "( t )he man I assign 
each inmate to does not have authority to excuse him from work or 
to send him outside the immediate work area." 

[2] Defendant contends that  the trial judge committed error in 
overruling defendant's objections to the solicitor's question concern- 
ing previous convictions. The question was: "Mr. Warren, what 
have you been convicted of?" The trial judge overruled the objec- 
tion, and the defendant excepted. The trial judge did not commit 
error in so doing. If there is any law that may be said to be "elemen- 
tary law" in North Carolina, among such is the rule that  a defend- 
ant who elects to testify in a criminal case may be cross-examined 
as to his prior convictions for the purpose of impeaching him as a 
witness. 7 Strong, N.C. Index 2d, Witnesses, § 8; Stansbury, N.C. 
Evidence 2d, 5 112. 

[3] Defendant bases his assignment of error no. 6 on his exception 
no. 8 taken while the solicitor for the State was cross-examining the 
defendant with respect to his criminal record. The following occur- 
red while questions were being asked the defendant by the solicitor: 

"Q. All right, how about Long Beach, California? 

A. That case has been dismissed. 

Q. Sir? 
A. That case has been dismissed. 

Q. I ask you if you didn't have a conviction for crime against 
children - (interrupted) 

A. No, sir, I did not, no, sir. 
(Continued) In  Long Beach, California, February 19th, 1954? 

OBJECTION OVERRCLED EXCEPTION NO. 8 

A. KO, sir." 

There was no objection by the defendant to the first two ques- 
tions above stated. The first question, nothing else appearing, does 
not relate to the defendants criminal record. However, the defend- 
ant interpreted i t  to refer to some case. The only reference in the 
above questions or answers to a crime is in the third question, the 
one objected to, and the defendant, according to the record, inter- 
rupted the solicitor before he finished his question in his eagerness to 
deny it. It is also the law in North Carolina that the extent of 
cross-examination for the purposes of impeachment rests largely in 
the discretion of the trial judge. 7 Strong, N.C. Index 2d, Witnesses, 
$ 8. No prejudicial error is shown here. 
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[4] Defendant contends that the trial judge committed error in 
failing to allow defendant's motion for judgment as of nonsuit a t  
the close of the State's evidence and a t  the close of all the evidence. 
This assignment of error is overruled. There was ample evidence t,o 
require the submission of the case to the jury on the charge of un- 
lawful escape in violation of G.S. 148-45. 

[5] Defendant assigns as error the failure of the trial judge to 
instruct the jury as requested in writing by the defendant as follows: 

"The deprivation of procedural rights may constitute particular 
grounds of justification for escaping from confinement under a 
criminal sentence so as to preclude conviction for the separate 
criminal offense of escape; as to the facts establishing the cir- 
cumstances relied upon as showing justification, the court in- 
structs you that  the gross deprivation of procedural rights would 
constitute such grounds, and circumstances which would be jus- 
tification for escaping." 

The defendant asserts as justification for his request for such in- 
struction that  his constitutional rights have been violated. 

The deprivation of procedural rights before or during imprison- 
ment does not constitute grounds for, or justification for an escape 
by a prisoner serving a sentence imposed by authority of law. This 
is so even though the sentence the prisoner was serving a t  the time 
was later held to be irregular or voidable. A prisoner in such case 
may not put himself in defiance of the duly constituted authorities 
by escaping from custody but must seek redress in compliance with 
due process. State v .  Goff ,  264 N.C. 563, 142 S.E. 2d 142. 

Defendant attempts to distinguish State v .  Go f ,  supra, from this 
case by arguing that the defendant Warren attempted, through legal 
process, to obtain review of his conviction, that he filed a petition 
with this Court, and that he wrote the Attorney General in request- 
ing assistance in procuring counsel and perfecting an appeal. We 
think that  the principles of law relating to escape enunciated in the 
Goff  case are applicable to the case before us. In  Goff ,  the defend- 
ant, who was serving a sentence for felonious assault, escaped. The 
judgment and the sentence in the felonious assault case were vacated 
by the Supreme Court on the ground that  the defendant had not 
been represented by counsel, and a trial de novo was ordered. The 
Court held that the defendant could be tried and sentenced on the 
charge of escape irrespective of the outcome of the new trial ordered 
in the felonious assault case. 

Defendant also cites in support of his contention the West Vir- 
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ginia case of State v. Boles, 142 S.E. 2d 55, which holds that an 
escape by a prisoner from imprisonment under a void judgment does 
not constitute a crime. We do not agree that such is the law in 
North Carolina. The Supreme Court of North Carolina in the Gofl 
case has held otherwise. See also Boydston v. Wilson, 365 F. 2d 238 
(1966). 

Defendant also raises other questions by assignment of error. We 
have carefully considered each of them, find them t o  be without 
merit, and deny them. 

No error. 

B R I ~  and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. EDNA ROYSTER BARNES AND SIMS 
MARSH 

No. 6926SC64 

(Filed 30 April 1969) 

1. Criminal Law &+! 98-- witness taken into custody by court order 
If a witness is taken into custody during the course of the trial under 

such circumstances as to lead the jury to the conclusion that the judge 
was of the opinion that the witnem was guilty of perjury, such action 
constitutes prejudicial error as  being an expression of opinion by the 
court as to the credibility of the witness. 

2. Criminal Law g 98- defendants taken into custody during trial by 
court order 

In this prosecution for breaking and entering and larceny, the trial 
court properly denied defendants' motion for a new trial made on the 
ground that during the progress of the trial the defendants were taken 
into custody by order of the court where the record shows that defendants 
were taken into custody outside of the presence of any member of the 
jury and during the noon recess, nothing in the record indicates that the 
trial judge said or did anything in the presence of any member of the 
jury which would inform tho jury that defendants had been placed in 
custody by court order, there is nothing in the record to show that the 
jury heard or observed anything from which they could gain the irnpres- 
sion that the trial judge was indicating any opinion as  to defendants' 
guilt, and defendants did not take the stand a t  the trial. 

3. Criminal Law &+! 9& custody of accused during trial 
The trial court has the inherent power to assure itself of the presence 

of the accused during the course of the trial, and for this purpose has 
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the discretion to direct that an accused previously free under bond be 
taken into custody during the trial, subject to the limitation that this must 
not be done in such manner or under such circumstances as to convey to 
the jury the impression that the court is expressing an opinion as to the 
probable guilt of the accused or as to his credibility if he becomes a wit- 
ness. 

4. Criminal Law §§ 155.5, 159- fai lure  to  comply with Rules - dis- 
missal of appeal 

The appeal is subject to dismissal where the record on appeal was not 
docketed within the time prescribed by Rule 5 and there is no appendix 
to appellants' brief as required by Rule 19(d) (2) .  

5. Criminal Law § 154- appeals by codefendants - one record on 
appeal 

Codefendants appealing from the same judgment and trial should file 
only one record on appeal in the Court of Appeals unless valid reason ap- 
pears for filing separate records. 

APPEAL by defendants from Falls, J., 5 August 1968, Schedule 
"A" Criminal Session of MECKLENBURG Superior Court. 

The two defendants, Barnes and Marsh, were jointly tried with 
one Thomas Garnett on their pleas of not guilty to  a single bill of 
indictment which charged all three defendants with (1) felonious 
breaking and entering and (2) felonious larceny. The jury found 
all defendants guilty as charged. From judgment sentencing each 
defendant to  prison for a term of ten years on the first count and 
for not less than nine nor more than ten years on the second count, 
all defendants appealed, assigning errors. 

Attorney General Robert 1Morgan and 8ta.V Attorney (Mrs.) 
Christine Y .  Denson for the State. 

Peter A. Foley for defendant appellants. 

Reference is made to the opinion of this Court filed this date in 
State v. Garnett, which was an appeal by a codefendant from judg- 
ment entered in the same trial. Insofar as appellants Barnes and 
Marsh make the same assignments of error as were made in the 
Garnett appeal, we find no prejudicial error for the reasons stated 
in that  opinion. 

[2] In addition to the assignments of error which were made in 
the Garnett appeal, the appellants Barnes and Marsh assign as error 
the refusal of the trial court to grant their mot,ion for a new trial 
made on grounds that, during the progress of the trial, the two de- 
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fendants involved in this appeal had been taken into custody by 
order of t,he court. Appellants contend that thereby they had been 
prejudiced in the eyes of the jury, citing State v. Simpson, 233 N.C. 
438, 64 S.E. 2d 568, and State v. McATeill, 231 N.C. 666, 58 S.E. 2d 
366. 

I n  State v. Simpson, supra, the defendant and two of his wit- 
nesses were taken into custody in the courtroom in the presence of 
some members of the jury during noon recess of court. When court 
resumed, the jury being in the box, the defendant and his two wit- 
nesses were brought into the courtroom in custody of the sheriff. 
Later in the day the court instructed the solicitor to draw indictments 
against the defendant and his two witnesses for perjury. On appeal, 
a new trial was ordered because of the impeachment by the court 
of t,he defendant's testimony and that of his witnesses. The opinion 
of the Supreme Court stated that  "(t)his was done, first, by order- 
ing the defendant and his two witnesses into custody during the trial, 
which action by the court came to the attention of the jury trying 
the case, . . . and, secondly, by the manner in which the court's 
charge was given to the jury." I n  State v. McNeill, supra, immedi- 
ately after a witness for the defendant had testified, the court or- 
dered the sheriff to  take the witness into custody. This was held to 
be prejudicial error as impeaching the credibility of the witness in 
the eyes of the jury. 

In  State v. McBrvde, 270 N.C. 776, 155 S.E. 2d 266, as one of 
the defendant's chief witnesses stepped down from the witness stand, 
the court, in the presence of the jury, audibly told the witness not 
to leave the courtroom. Subsequently, during argument of counsel 
to the jury, the judge while sitting upon the bench had a conversation 
with the sheriff, heard only by the sheriff and the judge, and immedi- 
ately thereafter the sheriff left the courtroom and took the witness 
into custody outside the courtroom, brought him back into the court- 
room under custody, and placed him in the prisoner's box in the 
presence of the jury. On appeal, this was held to be prejudicial error 
entitling defendant to a new trial. The court, in an opinion by Branch, 
J., said: 

"The State correctly contends that the circumstances of the 
case determine whether i t  is prejudicial to defendant for the 
trial court to order a witness into custody in the presence of 
the jury. State v, Wagstaff, supra. It is not necessary that the 
trial judge audibly in so many words order the witness into 
custody. Here, the witness Parker was told by the trial judge 
not to leave the courtroom, and shortly thereafter he was placed 
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in custody in the prisoner's box in plain view of the jury. Parker 
was defendant's chief witness as to his principal defense. The 
words of the trial judge, coupled with his conference with the 
sheriff and the ensuing action by t,he sheriff in placing the pris- 
oner in custody would unerringly lead the jury to the conclu- 
sion that  the witness was guilty of perjury or of some other 
crime, which could only result in weakening his testimony in 
the eyes of the jury." 

[I] These cases establish that if a witness is taken into custody 
during the course of the trial under such circumstances as to lead the 
jury to the conclusion that the judge was of the opinion that the 
witness was guilty of perjury, such action constitutes prejudicial 
error as being an expression of opinion by the court as to the cred- 
ibility of the witness. 

[2] In the present case the only reference in the record which in- 
dicates that  the appellants were placed in custody during the course 
of the trial is contained in the statement of their counsel made to 
the court as the basis for the motion for a new trial and in the 
court's response to that motion. This clearly discloses that the ap- 
pellants had been taken into custody outside of the presence of any 
member of the jury and during the noon recess of court. Nothing in 
the record indicates that the trial judge said or did anything in the 
presence of any member of the jury which would inform the jury 
that  the appellants had been placed in custody by an order of the 
court. It is not unusual for defendants in criminal cases to be in 
custody while they are being tried. It is not even clearly evident 
from the present record that the jury was ever aware that appellants 
had been placed in custody. Certainly nothing in the record justi- 
fiably supports the conclusion that  the jury heard or observed any- 
thing from which they could gain the impression that the trial judge 
was indicating any opinion as to the guilt of the appellants. 

[3] It should also be noted that the appellants elected not to take 
the stand. Therefore no question as to their credibility was pre- 
sented. It is recognized that the court has inherent power to assure 
itself of the presence of the accused during the course of the trial. 
For this purpose the trial judge has discretion to direct that  an ac- 
cused previously free under bond be taken into custody during the 
course of the trial. State v. Mangum, 245 N.C. 323, 96 S.E. 2d 39. 
The only limitation is that this must not be done in such manner or 
under such circumstances as to convey to the jury the impression 
that  the court is expressing an opinion as to the probable guilt of the 
accused or as to his credibility if he becomes a witness. Nothing in 
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the record would indicate that this occurred during the trial here 
under review. Since the record is barren of the reasons which 
prompted the court's action in ordering appellants into custody, 
there is no basis for any contention, and appellants make none, that  
the court abused its discretion. 

[4, 51 The judgment here appealed from was entered 13 August 
1968. The record on appeal was doclceted in this Court on 25 No- 
vember 1968. No order extending the time to docket the appeal ap- 
pears in the record. Rule 5 of the Rules of the Court of Appeals. 
Evidence was submitted under Rule 19(d) (2).  There is no appendix 
to appellants' brief. For failure to comply with the rules of this 
Court, this appeal is subject to dismissal. State v. Garnett, supra. 
Furthermore, no valid reason appears for filing by these appellants 
of a separate record on appeal from the same judgment and trial as 
was presented in the appeal by their codefendant Garnett. The un- 
limited right of appeal which our law grants to defendants sentenced 
in criminal proceedings and the provision by which the public must 
bear the expense of such appeals by indigent defendants, imposes 
on their court-appointed counsel the obligation to create no greater 
expense to the public in duplicating records and briefs than is rea- 
sonably required to protect the interest of their clients. 

As in State v. Garnett, supra, we have not dismissed the present 
appeal but have considered i t  fully on its merits, and find 

No error. 

MALLARD, C.J., and BRITT, J., concur. 

FRANK KILBY v. JESSE WILTON DOWDLE AND CAROLINA TRUCK & 
BODY COMPANY, INC. 

No. 69285038 

(Filed 30 April 1969) 

1. Appeal and Error § & orders appealable - jurisdictional question 
An appeal lies immediately from refusal to dismiss a cause for want of 

jurisdiction. 

2. Oourts 2- authority of court to determine jurisdiction 
In an action in the superior court to recover for personal injuries, the 

court has jurisdiction to pass upon defendant's plea in bar that the In- 
dustrial Cammission had exclusive jurisdiction of the claim. 
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3. Appeal and Error $ 57- review of Andings of fact 
Findings of fact by the court which arc  supported by competent evidence 

are binding and conclusive on appeal, notwithstanding there was evidence 
contra. 

4. Master and Servant 8 60- workmen's compensation - injuries cam- 
pensable - employee's personal mission 

Trial court's conclusions that employee was a guest passenger in his 
employer's truck a t  the time he was injured, and not an employee acting 
within the course and scope of employment, and that the injuries were 
not compensable under the Workmen's Compensation Act, are held proper 
upon findings of fact that (1) the plaintii  traveled to another state for 
the purpme of visiting relatives, (2) his employer's plant manager offered 
to have a fellow employee bring plaintiff back on the return trip, (3)  
the fellow employee would have made the trip a t  the same t;ime on the 
same route regardless of plaintiff's presence, (4) it was not the employer's 
policy to have two drivers or a relief driver on such a trip, and (5) a t  
the time of the accident plaintiff was not performing any services of beno 
fit to his employer. 

APPEAL by defendant Carolina Truck & Body Co., Inc. from 
McLean, J., a t  the 24 June 1968 Session of BUNCOMBE Superior Court. 

Plaintiff filed his complaint 29 June 1967, alleging that  he was a 
guest passenger in a truck operated by defendant Dowdle as agent 
for defendant Carolina Truck Rt Body Co., Inc. (Carolina), that  
the truck was traveling south on U. S. Highway 52 in Madison 
County, Kentucky, and that  he (plaintiff) sustained serious injury 
when the truck overturned due to the driver's negligence. Plaintiff 
alleged numerous acts of negligence on the part of the defendants, 
including unreasonable speed and failure to obey a stop sign. 

Defendant Carolina filed answer 21 August 1967, denying the 
material allegations of the complaint. It also alleged, as a plea in 
bar, that the plaintiff a t  the time of the accident was an employee 
of Carolina and that the Industrial Commission had exclusive juris- 
diction of the claim. 

The plea in bar was heard by McLean, J . ,  who made findings of 
fact substantially as follows: Prior to 12 June 1966, plaintiff was a 
truck repairman and mechanic employed by the defendant Carolina 
a t  its place of business in Asheville, N. C., and compensated a t  an 
hourly rate. On 10 June 1966, a t  the conclusion of his normal work- 
day, plaintiff went to  Georgetown, Kentucky, for the purpose of 
visiting relatives, traveling part of the way as guest of a fellow em- 
ployee and part of the way by bus. Before plaintiff left Carolina's 
premises, its plant manager, upon learning of the proposed trip, of- 
fered to have defendant Dowdle stop at  Georgetown, on his way 
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back from Pontiac, Michigan, and pick up plaintiff in order to save 
plaintiff the bus trip back to Asheville. At the time of the offer, the 
manager did not request plaintiff to perform any services on the re- 
turn trip. Plaintiff requested no compensation for the return trip. 
Stopping a t  Georgetown, Kentucky, involved no deviation from the 
normal route followed from Pontiac to Asheville, and defendant 
Dowdle would have made the trip a t  the same time and on the same 
route regardless of plaintiff's presence. It was not the policy of Car- 
olina to have two drivers on such a trip or to have relief drivers 
along the way. At the time of the accident on Sunday, 12 June 1966, 
plaintiff was not performing any services of benefit to Carolina. The 
trip to Kentucky by the plaintiff was neither consistent nor con- 
nected with Carolina's business of policy. The court concluded that  
the plaintiff was a guest passenger and not an employee acting 
within the course and scope of employment while riding in the ve- 
hicle of Carolina on 12 June 1966, that the plaintiff and Carolina 
were not bound by the Workmen's Cornpensatmion Act a t  the time of 
the injury, and that  the injuries mere not cornpensable under the 
Workmen's Compensation Act. The court overruled Carolina's plea 
in bar and ordered the cause set for trial. Carolina excepted to each 
finding of fact and conclusion of law and appealed. 

Gudger & Erwin by Samuel J .  Crow for plaintiff appellee. 

Uzzell & DuMont by Harry DuMont for defendant appellant. 

[I] An appeal lies immediately from refusal to dismiss a cause for 
want of jurisdiction. 1 Strong, N.C. Index 2d, Appeal and Error, § 
6, p. 118. 

121 Carolina contends that the superior court did not have jurisdic- 
tion to pass upon the plea in bar; that the Industrial Commission 
had exclusive jurisdiction to determine if plaintiff a t  the time of 
the injury came under the provisions of the Workmen's Compensa- 
tion Act. We think this case is governed by the decision in Burgess 
v. Gibbs, 262 N.C. 462, 137 S.E. 2d 806. I n  that  case, the superior 
court had concluded, in a situation bearing some similarity to the 
one a t  hand, that the plaintiff was an employee subject to the Work- 
men's Compensation Act and had dismissed the action. Parker, J. 
(now C.J.), noted that  " [w] hen the trial judge in the absence of the 
jury heard and decided all questions relating to the court's jurisdic- 
tion to entertain the instant action, he followed the sound rule that  
every court necessarily has inherent power to inquire into, hear and 
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determine the questions of its own jurisdiction, whether of law or 
fact, the decision of which is necessary to determine the questions of 
its jurisdiction. (Numerous citations.)" We hold that the superior 
court did have jurisdiction to pass upon the plea in bar. 

[3] Carolina's assignments of error to  the court's findings of fact 
are overruled. Although the evidence was in conflict on several cru- 
cial points, among which were whether plaintiff was to receive com- 
pensation for the trip and whether plaintiff was to render services 
to Carolina on the trip, competent evidence sufficient to support the 
findings of fact was introduced. Consequently, the findings of fact 
are binding and conclusive upon us, notwithstanding there was evi- 
dence contra. Burgess v. Gibbs, supra. 

141 Carolina's assignments of error to the court's conclusions of law 
are overruled. The conclusions of law made by the court, based on 
the facts found, were correct and comply fully with the rationale 
set out in Humphrey  v. Laundry,  251 N.C. 47, 110 S.E. 2d 467. 
Here, the trip by the plaintiff bore no relation to the business be- 
ing performed by Carolina. There was no question but that plaintiff 
would not have made the trip, except for his personal business. The 
work of Carolina in no way created a necessity for this trip by the 
plaintiff. 

The plea in bar was properly overruled, and the judgment of the 
superior court is 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA EX REL BROUGHTON HOSPITAL V. JOHN 
MORRIS HOLLIFIELD, GUARDIAN OF PAUL CONLEY, INCOMPETENT 

No. 6929SC136 

(Filed 30 April 1969) 

1. Asylums; Insane Persons 9 6- action f o r  t reatment  a n d  mainten- 
ance i n  State  hospital 

An action under G.S. 143-121 to recover for treatment and maintenance 
of an incompetent a t  a State hospital need not be instituted while the pa- 
tient is receiving such treatment and maintenance but may be brought 
after the patient has left the State hospital, the State not being relegated 
after the patient leaves the hospital to an action under G.S. 143-126 
against the patient's estate. 
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2. Asylums; Insane Persons § & action f o r  treatment a n d  mainten- 
ance i n  State hospital - retention of funds f o r  support of incompetent 

In an action under G.S. 143-121 to recover for treatment and mainten- 
ance of a n  incompetent a t  a State hospital, i t  is not required that sufficient 
funds be set aside and retained by the incompetent for his future support 
and maintenance and for that of members of his family who are de- 
pendent upon him before the State is entitled to recovery. 

APPEAL from Martin, J. (Harry C.), September-October Session 
1968, MCDOWELL County Superior Court. 

The State of North Carolina (plaintiff), on behalf of Broughton 
Hospital (hospital), instituted this civil action against John Morris 
Hollifield (defendant), the guardian for Paul Conley, an incompe- 
tent (incompetent). Plaintiff sought to recover $15,120.99 for the 
treatment and maintenance of incompetent a t  hospital for intermittent 
times from 9 April 1931 to 31 May 1966. An itemized and verified 
statement, which was attached to the complaint as Exhibit One, 
showed the periods during which incompetent was supported, main- 
tained and treated a t  hospital and the monthly charges therefor, 
which totaled $15,120.99. 

Defendant filed an answer setting up the defense t,hat incompe- 
tent was transferred on 31 May 1966 from hospital to a licensed pri- 
vate nursing home in McDowell County where he is now a patient 
and that  he is, therefore, no longer a patient or inmate in hospital. 
Defendant set out that  incompetent is 59 years of age; he has a life 
expectancy of a t  least sixteen years; and the custodial care, sup- 
port and maintenance for the remainder of his life will cost at  least 
$2,000 per year. Defendant asserts that the total value of incompe- 
tent's estate is not in excess of $15,000. 

The action was originally instituted in Wake County Superior 
Court. However, on defendant's motion to change venue for the con- 
venience of witnesses, the action was moved by mutual agreement 
to McDowell County Superior Court, where i t  was tried before a 
jury. 

Judge Martin submitted one issue to the jury. "What amount, 
if any, is the plaintiff entitled to recover of the defendant?" The 
jury answered "$5,000.00." However, the verdict was set aside upon 
plaintiff's motion. Judge Martin then made findings of fact to the 
effect that  the itemized and verified statement (Exhibit One) showed 
the monthly rate of charge, which was fixed by hospital's board of 
directors and which covered the period of confinement from 9 April 
1931 to 31 May 1966; the total of $15,120.99 was predicated upon 
this rate of charge; and defendant had oflered no evidence to show 
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a n y  error in the calculation of the amount due, in the period of con- 
finement, or in the crediting of any payments. Judge Martin there- 
upon entered a judgment in accordance with G.S. 143-118 that plain- 
tiff recover of defendant $15,120.99. Defendant excepted and ap- 
pealed to this Court. 

Attorney General Robert Morgan b y  S ta f f  Attorney L. Philip 
Covington for plaintiff appellee. 

Will iam C .  Chambers for defendant appellant. 

CAMPBELL, J. 
111 Defendant's first contention is that  a State institution, such 
as  hospital, may institute a civil action for treatment and main- 
tenance only during the period of time when the patient is actually 
receiving such treatment and maintenance. It is argued that  once a 
patient leaves the State institution, the action for treatment and 
maintenance may be instituted only after the patient's death. In  
support of this position, defendant relies upon G.S. 143-121, which 
provides : 

"Action to recover costs. -Immediately upon the fixing of the 
amount of such actual costs, as herein provided, a cause of ac- 
tion shall accrue therefor in favor of the State for the use of 
the institution in which such patient, pupil or inmate is receiv- 
ing training, treatment, maintenance or care, and the State for 
the use of such institution may sue upon such cause of action 
in the courts of Wake County, or in the courts of the county in 
which such institution is located, against said patient, pupil or 
inmate, or his parents, or either of them, or guardian, trustee, 
committee, or other person legally responsible therefor, or in 
whose possession and control there may be any funds or prop- 
erty belonging to either the said pupil, patient or inmate, or to 
any person upon whom the said patient, pupil, or inmate may 
be legally dependent, including both parents." 

Defendant relies specifically upon the words ('is receiving" in 
the above statute. It is his position that, since incompetent is no 
longer ((receiving training, treatment, maintenance or care" from 
hospital, plaintiff cannot maintain the present action and that, 
since no civil action was commenced on or before 31 May 1966, 
plaintiff is relegated to  bringing an action under G.S. 143-126, which 
provides : 

"Death of inmate; lien on estate.- (a) In the event of the 
death of any inmate, pupil or patient of either of said institu- 
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tions above named, leaving any such cost of care, maintenance, 
training and treatment unpaid, in whole or in part, then such 
unpaid cost shall constitute a first lien on all the property, both 
real and personal, of the said decedent, subject only to the pay- 
ment of funeral expenses and taxes to the State of North Car- 
olina." 

It would be a strained and limited construction of G.S. 143-121 
to hold that, once the patient is discharged from a State institution, 
a civil action for treatment and maintenance may not be instituted 
until after the patient's death. Such a construction would be im- 
proper and manifestly unjust to the State and the taxpayers. G.S. 
143-117 through G.S. 143-127 were construed by the Supreme Court 
in State Hospital v. Bank, 207 N.C. 697, 178 S.E. 487, where i t  was 
stated: 

"There is no provision in the Constitution requiring or autho- 
rizing the General Assembly to provide for the care, treatment, 
or maintenance of nonindigent insane persons a t  the expense 
of the State. The General Assembly has a t  all times by appro- 
priate statutes required such persons to pay a t  least the actual 
cost of their care, treatment, and maintenance, while they are 
patients in State institutions." 

The first contention is without merit. 

[2] Defendant's second contention is that, before plaintiff is en- 
titled to recover for the treatment and maintenance of incompetent, 
sufficient funds must be set aside and retained by defendant for 
"adequate future support and maintenance of (incompetent) and 
the members of his family, if any, who are dependent upon him". De- 
fendant relies upon the doctrine enunciated in Read v. Turner, 200 
N.C. 773, 158 S.E. 475, where the Supreme Court held that  creditors 
could not reach the assets of an incompetent person until adequate 
provision was made for the support and maintenance of the incom- 
petent and dependent members of his family and that, after ade- 
quate provision was made, creditors could then reach only the ex- 
cess. However, this doctrine is not applicable in the instant case be- 
cause the Legislature has specifically provided for the payment of 
treatment and maintenance in State institutions from those persons 
who are not indigents. 

The second contention is without merit. 
The judgment of the superior court is 
Affirmed. 

BROCK and MORRIS, JJ., concur. 
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STATE OF NORTH CAROLINA v. GEORGE MURPHY 
No. 6926SC217 

(Filed 30 April 1969) 

1. Criminal Law § 91- motion for continuance - exisnce  of ma. 
terial witness - affldavit 

Motion for continuance by defendant's counsel on the ground that de- 
fendant had "just a t  this minute" informed him of the existence of a 
material witness is held properly denied where counsel had been in de- 
fendant's employ some four and one-haIf months prior to trial and had 
represented defendant at  the preliminary hearing, and where no affidavit 
was presented to the court setting forth the nature of the evidence to be 
elicited from the witness. 

2. Criminal Law § 91- continuances 
Continuances a re  not favored and ought not to be granted unless the 

reasons therefor are fully established. 

3. Criminal Law § 91- continuances -necessity for ddavi t  
Application for a continuance should be supported by an affidavit show- 

ing sufficient grounds for the continuance. G.S. 1-176. 

4. Constitutional Law § 32; Criminal Law 9 91- representation by 
counsel - the trial - duty of accused 

Employment of counsel does not excuse an accused from giving proper 
attention to his case; he has the duly to be diligent in his own behalf. 

APPEAL by defendant from Falls, J., 6 January 1969 Schedule 
"B" Session, Superior Court of MECKLENBURG. 

Defendant was convicted, on n proper bill of indictment, of 
felonious assault upon a plea of not guilty. It appears from the 
record that  defendant was represented by privately employed coun- 
sel, that  counsel was employed prior to  30 August 1968, represented 
defendant a t  his preliminary hearing and also a t  the trial in mid 
January 1969. Before the plea was entered, defendant moved for a 
continuance. The motion was denied and defendant excepted. The 
court entered judgment on the jury verdict of guilty as charged and 
defendant appealed. 

Attorney General Robert Morgan b y  Deputy Attorney General 
Harrison Lewis, Trial Attorney Claude W. Harris and Staff Attorney 
James E.  Magner for the State. 

T. 0. Stennett for defendant appellant. 

MORRIS, J. 
111 Defendant presents as his sole assignment of error the court's 
overruling his motion for a continuance. Prior to entering a plea, de- 
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fendant's counsel stated to the court that  the defendant had "just 
a t  this minute" called to  his attention a material witness he said 
was absolutely necessary to his defense, that the witness was serving 
time in the Prison Camp a t  Statesville, and that  this was the first 
knowledge counsel had of this witness. The court inquired of counsel 
how long he had been employed by defendant and was told that he 
had been employed since prior to 30 August 1968. The court there- 
upon denied the motion and entered an order finding that the de- 
fendant had had privately employed counsel since the last of Au- 
gust 1968 and that the same counsel had represented defendant a t  
his preliminary hearing, and the defendant had not before trial on 
17 January 1969, communicated to his counsel the name of this 
witness. Based on these facts the court concluded the defendant had 
been derelict in not informing his counsel of the name of the witness 
or what his testimony would be if he were present. 

Defendant now contends that  the denial of the motion was a 
denial of his constitutional rights and not a matter of discretion 
with the court, and further, that i t  matters not that  the fault was 
the defendant's. 

Our Supreme Court has recently spoken to this precise question 
in State v. Moses, 272 N.C. 509, 158 S.E. 2d 617. There the grand 
jury had, on 8 August 1967, returned six indictments against de- 
fendant. The six cases were consolidated for trial and called the  
same day the indictments were returned. Defendant, through counsel, 
moved for a continuance for that the cases were called for trial 
within a few minutes after the return of the indictments. It was 
made to appear to the court that the calendar had been published a 
week prior to the beginning of the term, that each charge against 
defendant was listed thereon, and that counsel for defendant had 
been furnished a copy of the calendar. The court denied the motion. 
On appeal, the denial of the motion for continuance was the sole as- 
signment of error, and defendant contended "that a constitutional 
question was brought into play in the denial of the motion for a con- 
tinuance." In affirming the trial court, the Supreme Court reiterated 
the principle that  the constitutional guaranty of the right to counsel 
requires that the accused and his counsel shall be afforded a reason- 
able time for the preparation of his defense. The Court further said: 

"In this case, however, no facts appear which would except de- 
fendant's motion for a continuance from the general rule that a 
motion for a continuance is addressed to the sound discretion of 
the trial judge, whose ruling thereon is subject to review only in 
cases of manifest abuse. 2 Strong, N.C. Index, 2d, Criminal 
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Law 8 91 (1967). Whether a defendant bases his appeal upon 
an abuse of judicial discretion, or a denial of his constitutional 
rights, to entitle him to a new trial because his motion to con- 
tinue was not allowed, he must show both error and prejudice." 

12-41 Defendant has shown neither error nor prejudice. As a gen- 
eral rule, continuances are not favored and ought not to be granted 
unless the reasons therefor are fully established. ('. . . [ I ] t  is desir- 
able that an application for a continuance should be supported by an 
affidavit showing sufficient grounds for the continuance. Indeed, the 
relevant statute contemplates that this is to be done. G.S. 1-176, 
8. v .  Banks, 204 N.C. 233, 167 S.E. 851." State v .  Gibson, 229 N.C. 
497, 50 S.E. 2d 520. Here no affidavit was presented to the court nor 
was the court apprised of the evidence to be elicited from the wit- 
ness. There is nothing to indicate whether the evidence would, in 
fact, be material if the witness were present. Additionally, defendant 
had employed counsel some 4% months prior to trial and his coun- 
sel had represented him a t  his preliminary hearing. "Employment 
of counsel does not excuse an accused from giving proper attention 
to his case; he has the duty to be diligent in his own behalf." State 
v. Phillip, 261 N.C. 263, 134 S.E. 2d 386. Had defendant desired the 
attendance and testimony of the witness, i t  behooved him to so 
notify his counsel who could have made timely arrangements for his 
presence and not wait until the case had been actually called for 
trial, particularly when accused had been represented for more than 
4 months by counsel of his own choosing. 

We find nothing in this case which takes i t  out of the general 
rule that a motion for continuance is addressed to the sound discre- 
tion of the trial judge. Certainly there is no abuse of discretion. 

Affirmed. 

CAMPBELL and BROCK, JJ. ,  concur. 

STATE OF NORTH CAROLINA v. RALPH JACKSON 
No. 6926SC135 

(Filed 30 April 1969) 

1. Larceny § 5- presumption arising from recent possession of stolen 
property - evidential fact 

The presumption arising from the recent possession of stolen property 
is to be considered by the jury merely as an evidential fact, along with 
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the other evidence in the case, in determining whether the State has 
carried the burden of satisfying the jury beyond a reasonable doubt of 
the defendant's guilt. 

2. Larceny 8 8- instruction o n  recent possession doctrine 
I n  prosecutions for larceny and breaking and entering, a n  instruction 

which did not sufficiently explain to the jury that the presumption aris- 
ing from possession of recently stolen property was merely to be con- 
sidered as  an evidential fact, along with the other evidence in the case, 
in determining whether the State had satisfied the jury beyond a rea- 
sonable doubt of defendant's guilt, held error. 

3. Criminal Law § 11- instruction on  burden of proof 
An instruction that is open to interpretation that the burden is upon 

the defendant to rebut the presumption of his guilt is erroneous. 

4. Larceny 8 8; Burglary a n d  Unlawful Breakings 8 6- instruction 
on  identity of article stolen 

In  prosecutions for larceny of television sets and breaking and enter- 
ing, instruction which failed to require the jury to find from the evi- 
dence and beyond a reasonable doubt that the television sets found in 
defendant's possession were the same television sets taken from the store 
that was broken and entered, held error. 

5. Burglary and  Unlawful Breakings § 7- instruction a s  to  possible 
verdicts - felonious intent 

In  a prosecution upon indictment charging that defendant did break 
and enter a named store with the intent to steal, an instruction that de- 
fendant would be guilty of a misdemeanor if the breaking and entering 
was done without the intent to commit felonious larceny "or other in- 
famous crime," held error, since the State is restricted to the proof of 
the intent identified in the indictment. 

6. Burglary and  Unlawful Breakings 8 % felonious breaking a n d  en- 
ter ing - t h e  intent  

Felonious intent is an essential element of breaking and entering with 
intent to commit a felony, G.S. 14-54, and i t  must be alleged and proved; 
the felonious intent proven must be the felonious intent alleged. 

APPEAL by defendant from Falls, J., 21 October 1968 Criminal 
Session, Superior Court of MECKLENBURG. 

The defendant was indicted for breaking and entering with the 
intent to steal, for the larceny of three television sets of the value 
of more than $200, and of knowingly receiving stolen goods. To 
each of the charges the defendant entered a plea of not guilty. 

The State's evidence tended to show that  on the morning of 14 
September 1968 a t  approximately 5 o'clock, Officer G. W. Shore of 
the Charlotte Police Department was driving near the Johnston 
Furniture Store which is located a t  117 North Tryon Street in Char- 
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lotte when he heard an alarm. He  started moving toward the sound, 
and as he did, he saw the defendant coming out of the alleyway 
which leads to the rear entrance of the Johnston Furniture Com- 
pany. When Shore first saw the defendant he was carrying two tele- 
vision sets and was approximately 125 feet from the furniture store. 
After a short chase the defendant and one Walter Grier were appre- 
hended by the police. An examination of the rear entrance to the 
furniture store revealed that the glass had been completely broken 
out of one door. 

Willard H.  Smith, manager of Johnston Furniture Store, testi- 
fied that  he arrived a t  the furniture store a t  approximately 5 a.m. 
on the morning in question. Before he left the store the night before, 
all the doors were checked and were found to be locked. When 
Smith entered the store the next morning, he discovered that three 
television sets were missing. State's exhibits Nos. 2, 3 and 4 were 
identified as being the television sets that were taken from the store. 
Officer Shore testified that exhibits Nos. 2 and 3 were the same tele- 
vision sets he saw the defendant carrying on the morning in ques- 
tion. 

The jury returned verdicts of guilty of breaking and entering 
with the intent to commit a felony, and guilty of larceny. From 
consecutive sentences of imprisonment of 10 and 9 to 10 years, re- 
spectively, defendant appealed. 

Attorney General Robert Morgan b y  Deputy  Attorney General 
Jean A .  Benoy for the State. 

Peter H .  Gerns for defendant appellant. 

MORRIS, J. 

[I-41 The court's charge contained the following: 
"If and when i t  is established that the store has been broken 
into and entered, and that merchandise has been stolen there- 
from, the recent possession of such stolen merchandise raises 
presumptions of fact that  the possessor is guilty of the larceny 
and of the breaking and entering." 

This was the extent of the charge by the trial court on the doctrine 
of "recent possession" and t,his portion of the charge, we think, con- 
stituted error. I n  State v. Holbrook, 223 N.C. 622, 27 S.E. 2d 725, 
Stacy, C.J., in a thorough discussion of the doctrine of recent posses- 
sion, makes it  clear that the doctrine does not place upon the de- 
fendant the burden to "raise in the minds of the jury a reasonable 
doubt that  he stole the property, or the burden of establishing a 
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reasonable doubt as to  his guilt." The doctrine ('is to be consider, 
by the jury merely as an evidential fact, along with the other e\ 
dence in the case, in determining whether the State has carried t 
burden of satisfying the jury beyond a reasonable doubt of the d 
fendant's guilt." State v. Baker, 213 N.C. 524, 196 S.E. 829. We thir 
the instruction quoted above, this being the entire instruction givc 
on the doctrine of "recent possession", did not sufficiently expla 
to  the jury that  possession of recently stolen property was only 
be considered along with the other evidence in the case in determi: 
ing whether the State had satisfied the jury beyond a reasonab 
doubt of the defendant's guilt. An instruction that  is open to inte 
pretation that  the burden is upon the defendant to rebut the pr 
sumption of his guilt is erroneous. State v. Holbrook, supra; Sta 
v. Hayes, 273 N.C. 712, 161 S.E. 2d 185. Further, the trial court, 
its charge, failed to require the jury to find from the evidence ar 
beyond a reasonable doubt that the television sets found in defenc 
ant's possession were the same television sets that  were taken fro 
the Johnston Furniture Company. "The Judge committed error 
failing to charge the presumption or inference does not apply unt 
the identity of the property is established." State v. Jackson, 2; 
N.C. 594, 164 S.E. 2d 369. 

[S, 61 In  charging the jury on felonious intent, the court statc 
that  if the breaking and entering "was done without the intent 1 

commit the felony of larceny or other infamous crime, then yc 
would so indicate by your verdict; that is, he would be guilty of 
misdemeanor." (Emphasis added.) The indictment under which tk 
defendant was tried stated that  he did break or enter the Johnstc 
Furniture Company with the intent to steal, etc. ('Felonious inter 
is an essential element of the crime defined in C.S., 4235 (G.S. 14-54 
It must be alleged and proved, and the felonious intent proven, mu 
be the felonious intent alleged, which, in this case, is the 'intent 1 
steal.' " State v. Friddle, 223 N.C. 258, 25 S.E. 2d 751. "The indic 
ment having identified the intent necessary, the State was held 1 
the proof of that intent." State v. Thorpe, 274 N.C. 457, 164 S.E. 2 
171. On the basis of these authorities, the underscored portion ( 

the charge quoted above would appear to be erroneous. 

For errors committed in the charge to the jury there must be 
new trial. Other errors assigned, such as an apparent discrepancy bc 
tween the indictment description of the stolen property and the ev: 
dence, are not discussed since they are not likely to  re-occur. 

New trial. 

CAMPBELL and BROCK, JJ. ,  concur. 
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STATE OF NORTH CAROLINA v. MARION ROBBINS 

No. 6927SC65 

(Filed 30 April 1969) 

1. Constitutional Law 9 32; Criminal Law § 75- in-custody inter- 
rogation - r ight  to counsel 

If police propose to interrogate a person, they must make known to 
him that he is entitled to a lawyer and that if he cannot afford one, a 
lawyer will be provided for him prior to any interrogation. 

2. C?onstitutional Law § 32; Criminal Law 7 5 -  r ight  to appointed 
counsel prior t o  interrogation 

Defendant was not effectively apprised of his right to have counsel a p  
pointed for him prior to any in-custody interrogation if he were financially 
unable to employ counsel and to confer with such attorney prior to the 
interrogation where the warning read to defendant by a police officer 
contained a statement that "We have no way of giving you a lawyer but 
one will be appointed for you if and when you go to Court," since defend- 
ant  may have understood the officer to mean that he was not entitled 
to appointed counsel prior to trial, and a confession made by defendant 
during the interrogation is inadmissible a t  defendant's trial. 

APPEAL by defendant from Snepp, J., a t  the 7 October 1968 Ses- 
sion of GASTON Superior Court. 

By  indictments proper in form, the defendant was charged with 
two offenses of assault with a deadly weapon with intent to kill in- 
flicting serious injury not resulting in death. The cases were con- 
solidated for trial. The evidence tended to show the following: Offi- 
cer Holmesly of the Gaston County Rurai Police received informa- 
tion as to the whereabouts of the defendant on 31 August 1968, 
shortly after the occurrences from which these indictments grew. He 
proceeded into South Carolina and was accompanied by officers of 
that  state to a place where the defendant was found and put under 
arrest. Officer Holmesly read to the defendant from a paper as fol- 
lows : 

"Before we ask you any questions, you must understand your 
rights. You have the right to remain silent. Anything you say 
can be used against you in Court. You have the right to talk to 
a lawyer for advice before we ask you any questions and to 
have him with you during questioning. You have this right to 
the advice and presence of a lawyer even if you cannot afford 
to hire one. W e  have n,o way of giving you a lawyer but one 
will be appointed for you if you wish if and when you go to 
Court. If you wish to answer questions now without a lawyer 
present, you have the right to stop answering questions a t  any 
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time. You also have the right to stop a.nswering a t  any time 
until you talk to a lawyer." (Emphasis added.) 

After the foregoing was read to the defendant, he signed some 
type of waiver but the record does not disclose its contents. The de- 
fendant then signed a waiver of extradition and took the officers 
to the Pete Phillips house in South Carolina and located a pistol 
which belonged to the defendant and which was allegedly used in the 
assaults. He  also admitted having used the gun that morning at  the 
residence of one of the prosecuting witnesses and gave the details of 
the occurrences as he recalled them. 

When Officer Holmesly was put on the stand, a voir dire was 
held, and the court ruled that the defendant had been fully advised 
of his rights and that any statements made were voluntarily and 
understandingly made. The officer then related certain incriminating 
statements made by defendant. 

The cases were submitted to the jury which returned a verdict 
of guilty of nonfelonious assault on each charge. Defendant ap- 
pealed. 

Attorney General Robert Morgan and Staff Attorneys Andrew 
A. Vanore, Jr., and Dale Shepherd for the State. 

Horace M. Dubose, 111, for defendant appellant. 

BRITT, J. 
[2] The first question presented by this appeal is whether the 
defendant was properly advised of his rights prior to questioning 
by the officers; more particularly, did the warning given by the 
officers effectively apprise the defendant of the fact that if he was 
financially unable to employ legal counsel, he was entitled to have 
counsel appointed to represent him and to confer with his court-ap- 
pointed counsel before any questioning took place. The answer to 
this question is no. 
[I] ('Presuming waiver from a silent record is impermissible. The 
record must show, or there must be an allegation and evidence 
which show, that an accused was offered counsel but intelligently 
and understandingly rejected the offer. Anything less is not waiver." 
Carnley v. Cochran, 369 U.S. 506, 8 L. Ed. 2d 70, 82 S. Ct. 884. This 
statement was quoted as applicable in Miranda v. Arizona, 384 U.S. 
436, 16 L. Ed. 2d 694, 86 S. Ct. 1602, where the court said: "* + * 
[I]f police propose to interrogate a person they must make known 
to him that he is entitled to a lawyer and that if he cannot afford 
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one, a lawyer will be provided for him prior to any interrogation." 
(16 L. Ed. 2d a t  724). 

[2] A problem similar to the one in issue was before the court in 
State v. Thorpe, 274 N.C. 457, 164 S.E. 2d 171. There the Supreme 
Court of North Carolina found that  the evidence in that  case did 
not warrant a finding that counsel had been offered a t  the interro- 
gation or that  i t  had been understandingly waived. I n  the Thorpe 
case, there were no findings made with respect to  counsel; here, the 
findings were unsupported by the evidence. Here, as in the Thorpe 
case, the defendant could easily have understood that  he was not en- 
titled to court-appointed counsel prior to the trial. Such is not the 
law, and the correct law must be made clear to the defendant before 
questioning, if any statements or evidence resulting from such ques- 
tioning are to be admissible. We quote the following from the 
opinion by Higgins, J., in the Thorpe case: 

"Recent decisions of the United States Supreme Court, however, 
have forced us to re-examine our t,rial court practice with re- 
spect to counsel in cases in which constitutional rights against 
self-incrimination are involved. Not only is the accused entitled 
to representation a t  the trial, but under certain circumstances, 
he is entitled to counsel a t  his in-custody interrogation. If the 
accused is without counsel, and is indigent, counsel must be pro- 
vided by the authorities, or intelligently waived. The prohibition 
is not against interrogation without counsel. It is against the 
use of the admissions as evidence against the accused a t  his 
trial." (Citation of and quotations from Miranda v. Arizona, 
supra.) 

Except for minor changes in words, a warning identical to the 
one used in this case was read to defendant in Wilson v. State, 216 
So. 2d 741. The Alabama Court of Appeals held the warning in- 
sufficient. 

The trial court committed error in permitting the introduction 
of the incriminating evidence provided by defendant in South Car- 
olina following his arrest, and the error was sufficiently prejudicial 
to entitle the defendant to a new trial. 

We deem i t  unnecessary to discuss the other assignments of 
error brought forward and argued in defendant's brief, as the ques- 
tions raised may not recur upon a retrial of this action. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 
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LEE PERKINS v. AMERICLY MUTUAL F I R E  INSURANCE COMPANY 

No. 6927SC152 

(Piled 30 April. 1889) 

1. Insurance § 10- action against insurer to determine coverage- 
attorneys' fees 

Attorneys' fees are  not allowable as an item of damages or as a n  item 
of court costs in plaintiff's action against an insurance company to de- 
termine coverage under a policy of automobile liability insurance. 

2. Attorney and Client 5 7- attorneys' fees - i tem of damages 
In the absence of any contractual or statutory 1iabiliQ therefor, at- 

torney fees and expenses of litigation incurred by the p la in t3  or which 
plaintiff is obligated to pay in the litigation of his claim against defend- 
ant are not recoverable as  an item of damages, either in a contract or a 
tort action. 

3. Costs § 4- statutory costs -amount of allowance 
Where a statute provides that the succcssful party may be allowed cer- 

tain sums, termed "costs," by way of indemnity, for his expenses in the 
action, it  is not in the power of the courts or juries to increase the al- 
lowance fixed by statute. 

4. Attorney a n d  Client 8 7; Costs § P attorneys' fees - costs of 
court 

Except as otherwise provided by statute, attorneys' fees are not re- 
garded as  a part of the court costs. G.S. 6-21, G.S. 6-21.1, G.S. 6-21.2. 

APPEAL by plaintiff from Ervin, J., 19 August 1968 Session, GAS- 
TON Superior Court. 

Plaintiff was involved in an automobile accident on 18 February 
1963. As a result of the accident certain tort actions were instituted 
against plaintiff seeking to recover damages. Plaintiff notified de- 
fendant and called upon i t  to defend the actions under the terms of 
the policy of liability insurance issued to plaintiff by defendant. 
Defendant declined to defend upon the grounds that the insurance 
policy was not in force on the date of the accident; and plaintiff em- 
ployed counsel to defend. The tort actions terminated in a judgment 
against plaintiff. 

The judgment was not paid, and, as a result of the unpaid judg- 
ment, plaintiff was notified that his operator's license was suspended. 
Plaintiff brought action against the Coinmissioner of Motor Ve- 
hicles seeking to retain his license, and incurred expense of attorney 
fees in that action. 

Plaintiff brings this action against his insurer to recover the 
amount of (1) attorney fees incurred in defense of the tort actions, 
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(2) the judgment rendered against him in the tort action, (3) at- 
torney fees incurred in the action against the Commissioner of Mo- 
tor Vehicles, and (4) att,orney fees incurred in the prosecution of 
this action. 

This case was first heard in Superior Court before McLean, J., 
who made findings of fact and concluded as a matter of law that  
the plaintiff's policy was not in force on 18 February 1963, and 
denied recovery by plaintiff. On appeal our Supreme Court in Per- 
kins u. Insurance Co., 274 N.C. 134, 161 S.E. 2d 536, reversed the 
judgment of the trial court and remanded the cause with direction 
that  the plaintiff be awarded judgment for such amount as he might 
establish in further proceedings. The facts are fully set out in the 
opinion of the Supreme Court. 

Pursuant to instructions of the Supreme Court the matter was 
heard again in Superior Court before Ervin, J. After hearing addi- 
tional evidence, Judge Ervin made separate findings and conclu- 
sions and entered judgment ordering defendant to pay to plaintiff 
the amount of (1) attorney fees incurred in the defense of the tort 
actions against plaintiff, (2) the judgment rendered against plain- 
tiff as a result of the tort actions, plus interest and costs, and (3) 
the costs of this action. 

Judge Ervin further concluded that  plaintiff was not entitled to  
recover attorney fees incurred in the action against the Commis- 
sioner of Motor Vehicles to enjoin the suspension of his operator's 
license, nor attorney fees incurred in the prosecution of this action. 
The plaint,iff duly filed exceptions to this judgment and appealed. 

Mullen, Holland & Harrell, by Philip V .  Harrell, for plaintiff ap- 
pellant. 

Hollowell, Stott & Hollowell, by Grady B. Stott, for defendant 
appellee. 

Counsel for plaintiff appellant has abandoned in oral argument 
any claim for attorney fees in the action against the Commissioner 
of Motor Vehicles. Therefore the sole question to be determined by 
this Court is whether the trial judge erred in concluding as a matter 
of law that  plaintiff is not entitled to recover attorney fees incurred 
by him in the prosecution of this action. 

[I] Plaintiff does not cite, and our research has failed to disclose, 
any case in North Carclina allowing the recovery of attorney fees 
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in an action against an insurance company to determine coverage 
under a policy. It is the contention of plaintiff tha t  the counsel fees 
should be recovered as an element of damage for breach of the in- 
surance contract by defendant in refusing to defend plaintiff and 
pay the judgment and expenses. However, i t  is not contended by 
plaintiff tha t  the contract made provision for recovery of attorney 
fees in this instance. 
[2, 31 The general rule is that,, in the absence of any contractual 
or statutory liability therefor, attorney fees and expenses of litiga- 
tion incurred by the plaintiff or which plaintiff is obligated to pay 
in the litigation of his claim against the defendant, are not recov- 
erable as an item of damages, either in a contract or a tort  action. 
The reason for the rule is that  these expenses are not the legitimate 
consequence of the tort or breach of contract complained of, and to  
allow these expenses to the plaintiff, which are never allowed to a 
successful defendant, would give the former an unfair advantage 
in the contest. Where a statute provides tha t  the successful party 
may be allowed certain sums, termed "costs," by way of indemnity, 
for his expenses in the action, i t  is not in the power of the courts or 
juries to increase the allowance fixed by statute. 22 Am. Jur.  2d, 
Damages, 165, p. 234. 

"The right to recover attorneys' fees from one's opponent in liti- 
gation as a part  of the costs thereof does not exist a t  common law. 
Such an item of expense is not allowable in the absence of a statute 
or rule of court or in the absence of some agreement expressly au- 
thorizing the taxing of attorneys' fees in addition to the ordinary 
statutory costs." 20 Am. Jur. 2d, Costs, § 72, p. 58. 
[4] While a t  one time the allowance of certain fixed attorney fees 
as a part  of the costs of litigation was a policy in this State, statutes 
allowing this were repealed and nonallowance of counsel fees was 
deliberately adopted as the policy in 1879. Trust  Co. v. Schneider, 
235 N.C. 446, 70 S.E. 2d 578. This policy, except as modified by the 
provisions of G.S. 6-21, 6-21.1 and 6-21.2, has prevailed in this 
State since tha t  date. "Except as otherwise provided by statute, 
G.S. 6-21, attorneys' fees are not now regarded as a part  of the 
court costs in this jurisdiction." Trust  Co. v. Schneider, supra. 
[I] It is the opinion of this Court, and we so hold, that  our stat- 
utes, G.S. 6-21, 6-21.1 and 6-21.2 do not authorize the allowance of 
attorney fees as a part  of the court costs in cases such as the one a t  
bar, and tha t  this case does not come within their provisions. 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 
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STATE O F  NORTH CAROLINA v. DILLARD PINK RAMEY 

No. 6026SC180 

(Filed 30 April 1969) 

Homicide 3 9- restoration of self-defense by quitting argument  
In  this manslaughter prosecution in which there was evidence from 

which the jury might infer that while defendant mas a t  fault in bringing 
on the encounter, defendant was trying to quit the argument and com- 
municated this fact to the deceased, the trial court erred in failing to  in- 
struct the jury that the right of self-defense may be restored to one who 
has started a fight or entered it willingly by quitting in  good faith and 
giving his adversary notice of such action on his part. 

APPEAL by defendant from Hasty, J., September 1968 Schedule 
"C" Criminal Scssion, Superior Court of MECKLENBURG. 

This cause was formerly before the North Carolina Supreme 
Court and reported in 273 N.C. 325, 160 S.E. 2d 56, a t  which time 
a new trial was awarded the defendant. At the second trial, the de- 
fendant was tried upon a bill of indictment charging him with the 
murder of Ardell Mabry. The State announced that i t  would not 
scek a conviction for first or second-degree murder, but would scek a 
conviction for manslaughter. Defendant entered a plca of not guilty. 

The State's evidence tends to show that on 28 May 1967 the de- 
ceased and his family resided a t  342 Kirby Drive in the Paw Creek 
section of Mecklenburg County. At the timc in question the defend- 
ant and his family were neighbors of the deceased. Their houses were 
100 to 200 feet apart. At  approximately 5 p.m. on 28 May 1967 the 
deceased and his two sons arrived a t  their home, and, as they were 
getting out of their car, the dcfcndant stood on his porch and cursed 
the deceased. The deceascd then called to the defendant, ('Old man, 
you won't come out in the road and call me those names." Defend- 
ant answered that he would and cursed the deceased again. The de- 
ceased then started out into the road whcn the defendant reached 
inside his house and got a rifle and aimed i t  a t  the deceascd. De- 
ceased then went into his house, got a shotgun, and was walking 
away from his house whcn the defendant shot him. State's evidence 
tends to show that the deceased did not aim his gun a t  the defendant,. 

Defcndant offered evidcnce which tends to show that the de- 
ceased arrived a t  his home a t  approximately 5 p.m. on the day in 
question and cursed the defendant and asked him to fight. The de- 
ceased then went out into the road and drew a knife. Defendant 
statcd that whcn dcccased went out into the road, hc (dcfcndant) 
went into his house and stayed three or four minutes to allow de- 
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ceased to "cool off". He then went back outside and deceased cursed 
him again. Deceased went inside his house and got his gun, and 
walked down to an apple tree located approximately 70 feet from 
the defendant's house, and pointed the gun a t  the defendant. De- 
fendant then ran into his house and got his gun. Defendant stated, 
"And when I got back out, he was moving over toward his-over 
toward the apple tree and T told him to drop the gun and I told him 
to drop i t  again and I said, 'don't do it' and about that time I saw 
s flash and then I fired." 

The jury returned a verdict of guilty of manslaughter and de- 
fendant appealed. 

Attorney General Robert Morgan b y  Depwty Attorney General 
Harrison Lewis and Trial Attorney Eugene -4. Smith for the State. 

Childers and Fowler by  M a x  L. Childers for defendant appellant. 

Morris, J .  

The defendant argues that the trial court committed error in 
not charging the jury that one is not deprived of the plea of self- 
defense because he was a t  fauIt in entering the encounter, if he vol- 
untarily quit the fight or encounter and communicated that fact t o  
his adversary. 

In  the present case there is evidence that the defendant started 
the argument between himself and the deceased by cursing the de- 
ceased. Evidence introduced by the defendant, if believed, would 
tend to show that after the original encounter between the parties 
the defendant went into his home for three or four minutes to allow 
the deceased to "cool off"; that he returned to his porch without his 
gun; that defendant did not get his gun until he saw the deceased 
coming toward his (defendant's) house with a gun; and that the de- 
fendant was asking the deceased "not to do it" when deceased fired 
his gun. 

In State v. Fairley, 227 N.C. 134, 41 S.E. 2d 88, the evidence in- 
dicated that the defendant had started the dispute, but a t  the time 
of the shooting he was backing away from the deceased and was 
trying to quit the combat and to so notify the deceased. Defendant 
was granted a new trial because of the court's failure to instruct the 
jury on this aspect. To the same effect, see State v. Robinson, 213 
N.C. 273, 195 S.E. 824, where the Court stated: 

"The charge failed to advert to and explain the law with refer- 
ence to substantive rights of each of the defendants. As ta both 
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defendants the court below declared the law as to when they 
could not plead the perfect self-defense. Having done so, he 
should have gone further and told the jury that the right of 
self-defense may be restored to one who has started a fight, or 
entered into i t  willingly, by quitting in good faith and giving 
his adversary notice of such action on his part." 

We think that  in the present case there was some evidence from 
which the jury might infer that  the defendant was trying to quit the 
argument and that  this fact was communicated to the deceased. The 
trial court committed prejudicial error in failing to charge on this 
feature of the law of self-defense. State v. Fairley, supra; and State 
v. Robinson, supra. 

"The failure of the court to instruct the jury on substantive 
features of the case arising on the evidence is prejudicial error. 
This is true even though there is no special prayer for instruc- 
tions to that  effect. S. v. Merriclc, 171 N.C. 788, 88 S.E., 501; 
S. v. Bost, supra (192 N.C. 1, 133 S.E. 176) ; S. v. Thornton, 
supra (211 N.C. 413, 190 S.E. 758); School Dist. v. Alamance 
County,  211 N.C., 213, 193 S.E., 31." State v. Robinson, supra. 

I n  instructing the jury the trial court stated the following: 
( I  . . . if you should find from the evidence in this case beyond a 
reasonable doubt that  the defendant shot and killed the deceased 
and that the defendant himself or his family used excessive force 
. . ." (Emphasis added.) It is apparent that  the underscored portion 
of the charge was a lapsus l i n g u ~ .  However, i t  must be held to be 
error. 

"It is apparent from the exemplary manner in which the learned 
trial judge charged the jury in other respects and the able man- 
ner in which he presided a t  this trial that  this erroneous por- 
tion of the charge was a lapsus lingurn. However, this Court has 
held many times that when there are conflicting instructions 
upon a material point, one correct and one incorrect, a new 
trial must be granted. Since the jury is not supposed to know 
which is the correct instruction, we must assume that  the jury's 
verdict was influenced by that  portion of the charge which is 
incorrect." State v. Weston, 273 N.C. 275, 159 S.E. 2d 883. 

We do not discuss the defendant's other assignments of error as 
there must be a new trial, and they are not likely to re-occur. 

New trial. 

CAMPBELL and BROCK, JJ., concur. 
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STATE OF NORTH CAROLINA v. WAYNE NEELY (CASE No. 68 CR 36) 
- AND - 

STATE OF NORTH CAROLINA v. JERRY LEON NEELY (CASE No. 68 CR 37) 
No. 6929SC215 

(Filed 30 April 1969) 

1. Larceny 8 7- nonsuit 
Evidence tending to show that an inventory of television sets owned 

by a corporation disclosed that a set having a listed serial number was 
missing, and that three days later the set so identified was in the posses- 
sion of defendants, held sufficient to overrule nonsuit. 

2. Criminal L a w  8 97- introduction of additional evidence 
The trial court has discretionary power to permit the State to introduce 

additional evidence after the State has rested its case and defendants have 
argued their motions for judgment as  of nonsuit. 

APPEAL from Bed,  S.J., 6 January 1969, Schedule "D" Criminal 
Session, MECKLENBURG County Superior Court. 

Wayne Neely and Jerry Leon Keely were charged under separate 
warrants with willfully, maliciously and unlawfully stealing and 
carrying away a television set on or about 9 October 1968. The set 
was valued a t  $150 and was the property of Plaza Hardware, Inc., 
(Plaza). The defendants were tried in the Recorder's Court of the 
City of Charlotte and were found guilty. From the imposition of a 
two year jail sentence, they appealed to the ,Mecklenburg County 
Superior Court. 

In  superior court the two cases were consolidated, by consent, 
for the purpose of trial. The defendants entered pleas of not guilty. 
The jury returned a verdict of guilty of larceny. The trial judge 
thereupon sentenced the defendants to two years in the common jail 
of Mecklenburg County to be assigned to work under the super- 
vision of the State Department of Correction. The defendants ap- 
pealed to this Court. 

Attorney General Robert Morgan and Assistant Attorney General 
George A. Goodwyn for the State. 

W. Herbert Brown, Jr., for defendan,t appellants. 

CAMPBELL, J. 

[I] The defendants' first contention is that  the trial judge erred 
in denying their motions for judgment as of nonsuit made a t  the 
close of the State's evidence and renewed a t  the close of all the 
evidence. 
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Considering the evidence in the light most favorable to the State, 
i t  tends to show that, on 7 October 1968, Plaza owned and had 
possession of a General Electric television sct, which was stored in 
its warehouse; the set bore the Serial Number OG2E-21127; pur- 
suant to a sale, Plaza attempted to deliver the set on 10 October 
1968, but ascertained that the set was not in the warehouse; on 10 
October 1968 the set in question was taken by the defendants to the 
home of Michael Daniels on South Church Strcet in the City of 
Charlotte; they offered to sell the set to him for $250; Daniels paid 
them $25 and the set was left with him; the defendants then de- 
parted; a detective with the Charlotte police department came to 
the home of Daniels a few hours later; the detective took charge of 
the set; and Daniels told the detective that the defendants had 
brought the set to his home and that he had paid them $25 for it. 

I n  State v. Holloway, 265 N.C. 581, 144 S.E. 2d 634, the Supreme 
Court stated: 

"Evidence for the State tends to show: Approximately a week 
prior to May 21, 1963 an inventory was taken of television sets 
owned by Telerent, Inc., and storcd in its warehouse a t  613 
West North Street, Raleigh, N. C. On May 23, 1963, upon dis- 
covering that many television scts mere missing, employees of 
Telerent, Inc., took another inventory, determined that 37 sets 
were missing, and listed the model and serial numbers of the 
missing sets. 

Evidence for the State tends to show each of six of the tele- 
vision sets taken from said warehouse was in the possession of 
appellant alone or in the joint possession of appellant and his 
codefendants a t  a time generally identified as the last of May 
or the first of June 1963. As indicated, the State relies largely 
on the presumption arising from the possession of goods recently 
stolen. In our view, the evidence was sufficient to warrant sub- 
mission to the jury; and defendant's assignment of error directed 
to the denial of his motion for judgment as of nonsuit is with- 
out merit." 

In  the instant case, the evidence for the State tends to show that, 
on 7 October 1968, the set was stored in Plaza's warehouse and 
that three days later on 10 Octobcr 1968 this set was in the posses- 
sion of the defendants. 

The first contention is without merit. 

121 The defendants' second contention is that the trial judge erred 
in permitting the case to be reopened and the State to introduce 
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additional evidence after the State had rested its case and after the 
defendants had argued their motions for judgment as of nonsuit. 

I n  State v. Brown,, 1 N.C. App. 145, 160 S.E. 2d 508, Morris, J., 
speaking for the Court, stated: 

"The general rule followed in the majority of jurisdictions is 
stated in 53 Am. Jur., Trial, 5 128, p. 112, as follows: 

'The trial judge possesses wide discretionary powers relative 
to the reopening of a criminal case for the introduction of fur- 
ther evidence after the parties have rested. In  his discretion, a 
criminal case may be reopcned for the reception of additional 
evidence after the case has been submitted to the jury and be- 
fore their retirement to deliberate on their verdict, and accord- 
ing to the weight of authority, i t  lies within the sound discre- 
tion of the trial court to reopen a criminal case for the recep- 
tion of additional evidence even after the jury has retired to  
deliberate on their verdict.' 

The North Carolina Supreme Court adheres to this rule and has 
stated that  the trial court has discretionary power to permit the 
introduction of additional evidcnce after a party has rested, 
State v. Coffey, 255 N.C. 293, 121 S.E. 2d 736, and even after 
the argument has begun. State v. Jackson, 265 N.C. 558, 144 
S.E. 2d 584. As stated in State v. Jackson, supra, 'The trial court 
had discretionary power to permit the introduction of additional 
evidencc after both parties had rested and arguments had been 
made to the jury.'" 

The second contention is without merit. 

A careful review of the record in the inst,ant case indicates tha t  
the defendants had a fair and impartial trial, free of error. 

The judgment of the trial court is 

Affirmed. 

BROCK and MORRIS, JJ., concur. 
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STATE OF  NORTH CAROLINA V. JE'RRY LEON NEELP 

No. 6926SC220 

(Filed 30 April 1969) 

1. Obstructing Justice-- intimidation of witness - nonsuit 
In a prosecution charging defendant with openly intimidating in the 

recorder's court a witness who had testified against him on a charge of 
larceny, defendant is not entitled to nonsuit on the ground that the wit- 
ness had completed his testimony and was not under subpcena, since the 
witness was a prospective witness a t  the time the th reab  were made as a 
result of defendant's appeal to the superior court for a trial de movo. 

4. Obstructing Justic- intimidation of witness o r  juror  
The gist of the offense of intimidating or interfering with witnesses or 

jurors is the obstruction of justice. G.S. 14-226. 

3. Criminal L a w  §§ 34, 169- evidence of defendant's criminal record 
elicited by defendant's counsel 

Where defense counsel asked the State's witness on cross-examination, 
"You say you scared of these two defendants here?", defendant cannot 
complain of the witness' reply in explanation, "If anybody had a record 
like them, you'd be scared of them too." 

APPEAL by defendant from Thornburg, S.J., 3 February 1969, 
Schedule "D" Criminal Session, MECKLENBURG County1 Superior 
court. 

Jerry Leon Neely (defendant) and his brother, Wayne Neely, 
were charged under separate warrants with the misdemeanor of lar- 
ceny. A third warrant charged that, on 24 October 1968, the defend- 
ant "with force and arms . . . did willfully, maliciously and un- 
lawfully BY THREATS ATTEMPT TO INTIMIDATE IN OPEN CITY RE- 
CORDER'S COURT IN THE CITY OF CHARLOTTE MICHAEL DANIELS WHO 

HAD BEEN SUMMONED AS A WITNESS TO SAID COURT IN VIOLATION OF 

G.S. 14-226 OF NORTH CAROLINA against the Statutes in such case 
made and provided, against the peace and dignity of the State." 

The evidence on behalf of the State would permit a finding that, 
on 25 October 1968, Michael Daniels appeared as a State's witness 
in the City Recorder's Court of the City of Charlotte; Daniels testi- 
fied against the defendant and his brobher, who were on trial for 
the misdemeanor of larceny; after the completion of the trial and 
the imposition of sentence and after an appeal had been taken to the 
superior court for a trial de novo, the defendant intimidated and 
threatened Daniels. The language used would indicate physical 
violence, and nothing would be served by repeating i t  here. 

The three cases were consolidated for the purpose of trial in 
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superior court. The jury returned a verdict of not guilty on the lar- 
ceny charges, but a verdict of guilty as to the defendant on the 
charge of intimidating and threatening a witness. The trial judge 
thereupon imposed a sentence of two years in the common jail of 
Mecklenburg County to be assigned to work under the supervision 
of the State Department of Correction. The defendant appealed to 
this Court. 

Attorney General Robert Morgan, Deputy Attorney General Har- 
rison Lewis, Trial Attorney Charles M.  Hensey and S ta f f  Attorney 
D. M.  Jacobs for the State. 

W. Herbert Brown, Jr., for defendant appellant. 

[I] The defendant's first contention is that the trial judge erred 
in denying his motions for judgment as of nonsuit made a t  the close 
of the State's evidence and renewed a t  the close of all the evidence. 
It is argued that, since Daniels was not under a subpcena to testify 
as a witness and since his testimony had been completed when the 
threats were made, there was no intimidation or threatening of a 
witness within the meaning of G.S. 14-226, which provides: 

"Intimidating or interfering with jurors and witnesses. -If any 
person shall by threats, menaces or in any other manner intimi- 
date or attempt to intimidate any person who is summoned or 
acting as a juror or witness in any of the courts of this State, 
or prevent or deter, or attempt to prevent or deter any person 
summoned or acting as such juror or witness from attendance 
upon such court, he shall be guilty of a misdemeanor, and upon 
conviction shall be fined or imprisoned in the discretion of the 
court." 

[I, 21 The gist of this offense is the obstruction of justice. I n  the 
instant case, Daniels was in the position of being a prospective wit- 
ness because, a t  the time in question, an appeal had been taken to 
the superior court for a trial de novo. The evidence on behalf of the 
State clearly showed that, by his threats, the defendant was attempt- 
ing to intimidate and threaten this witness and to prevent him from 
testifying in the superior court on the trial de novo. 

"Influencing or attempting to influence a witness in regard to 
the testimony he will give, or inducing or attempting to induce 
a witness to absent himself and therefore not to give any testi- 
mony, is an obstruction of jwtice. It is an offense against the 
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very object and purpose for which courts are established. It is 
a misdemeanor under the common law and an offense by statute 
in many jurisdictions. . . . It is immaterial, thercfore, that  
the person procured to absent himself was not regularly sum- 
moncd or legally bound to attend as a witness." 39 Am. Jur., 
Obstructing ,Justice, $ 6, p. 504. 

"It is an offense, a t  common law, to dissuade or prevent, or to 
attempt to dissuade or prevent, a witness from attending or tes- 
tifying on the trial of a cause, and such conduct may be made 
an offense by statute. The gist of the offense is the willful and 
corrupt attcmpt to interfere with and obstruct the administra- 
tion of justice." 67 C.J.S., Obstructing Justice, § 8, p. 53. 

We are of the opinion that the evidence on behalf of the State 
was sufficient to  withstand the dcfendant's motion for judgment as 
of nonsuit. Therefore, the first contention is without merit. 

131 The dcfendant's sccond contention is that  the trial judge erred 
in dcnying his motion to strike an answer of a State's witness, Dan- 
iels. It is argued that  thc answcr was unsolicited and unresponsive 
and that  i t  concerned the dcfendant's criminal rccord. On the cross- 
examination of Daniels by the defense counsel, the following oc- 
curred : 

"A. I was scared for me and my wife . . . I didn't want 
them doing nothing to me or my wife. 

Q. You say you scared of these two defendants here? 
A. Ych. If anybody had a record like them, you'd be scared of 
them too. 
BROWN: Move to strike the answer. 

COURT: Motion denied." 

The question asked by defense counsel was calculated to elicit 
the very response which was given. Daniels had a right to explain 
his answer and defense counsel "opened the door" for such an expla- 
nation. State v. Williams, 255 N.C. 82, 120 S.E. 2d 442. Therefore, 
the second contention is wit,hout merit. 

The defendant had a fair and impartial trial free from prejudicial 
error. 

The judgment of the trial court is 

Affirmed. 

BROCK and MORRIS, JJ., concur. 
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STATE O F  NORTH CAROLINA v. WILLIBM ALEXANDER WALKER 

No. 6914SC18j 

(Filed 30 April 1969) 

1. Rape  § 18- assault with intent  to commit rape  - sufaciency of evi- 
dence 

I n  this prosecution for assault with intent to commit rape, defendant's 
motion for nonsuit should be allowed where the evidence tends to show 
only that defendant fondled the prosecutrix against her will but desisted 
when his fondling did not break down the resistance and refusal of the 
prosecutrix, the evidence failing to show, circumstantially or otherwise, 
that defendant intended at  any time during the assault to have carnal 
knowledge of the prosecutrix a t  all events, notwithstanding any resistance 
on her part. 

a. Rape  § 18- nonsuit of charge of assault with intent  to commit rape 
-trial f o r  aasault on  a female 

In a prosecution for assault with intent to commit rape, nonsuit of the 
felony charge does not entitle defendant to his discharge, since the State 
may put defendant on trial under the same indictment for assault on a 
female, defendant being a male over the age of 18. G.S. 14-33. 

APPEAL by defendant from Burgwyn, E.J., and a jury, 18 No- 
vember 1968 Session, DURHAM County Superior Court. 

William Alexander Walker (defendant), a thirty-nine-year old 
male, was charged under a proper bill of indictment with the felony 
of assault with the intent to commit rape. A plea of not guilty was 
entefed by the defendant. The evidence on behalf of the State tended 
to show that  the alleged offense was committed on 22 April 1968 
upon Sheila Marion Benfield (prosecutrix) and that  the defendant 
and prosecutrix were next door neighbors on North Guthrie Avenue 
in the City of Durham. The evidence further tended to show that, 
on the day in question, the prosecutrix was twelve years old; she 
was a t  home taking care of her  even-year-old brother, her four- 
year-old sister and two other four-year-old boys; the defendant and 
a woman companion came to the prosecutrix's house a t  about 
10:OO a.m.; they asked the prosecutrix, who was on the porch, if she 
wanted to go to Roxboro with them; she answered in the negative 
and went into the house; the woman companion departed after the 
prosecutrix left the porch, but the defendant followed the prosecu- 
trix into the house; and after the prosecutrix sat down on a couch 
in the living room, the defendant "tried to start messing with me 
and I told him to go on." 

The prosecutrix testified that, while t,hey were in the living ~ 

room, the defendant was feeling of her breasts; she told him to quit; 
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but he kept on doing it, until he finally left the house. The prose- 
cutrix further testified that about 1:00 p.m. the same day she and 
her brother and sister laid down on a bed to take a nap; she went 
to sleep; when she "woke up", the defendant was on top of her; 
she had on her dress; she got up and went into the bathroom; he 
followed her into the bathroom and "tried to start messing with me 
again"; he again felt of her breasts and rubbed his hands on her 
breasts and on her "bottom"; while in the bathroom, he told her, 
'(you ain't going to tell on me, are you?", to which she said nothing; 
and the defendant then left. The defendant a t  no time used any 
force. 

At the close of the Statc's evidencc and again a t  the conclusion 
of all the evidence, the defcndant moved for judgment as of non- 
suit. He also moved that the case bc submitted to the jury on the 
offense of assault on a female and not on the offcnse of assault with 
the intent to commit rape. The motions were denied and the case 
was submitted to the jury, which returned a verdict of guilty as 
charged. The trial court cntered a judgment of imprisonnient for a 
term of not less than five years or more than fifteen years. From the 
imposition of the sent,ence, the defendant appealed to this Court. 

Attorney General Robert Morgan, Trial Attorney Will iam F. 
Briley and Staff Attorney Donald M. Jacobs for the State. 

John C. Randall for defendant appellant. 

CAMPBELL, J. 
[I] The question presented for detcrrnination is: Did the trial 
judge err in denying the defendant's motion for judgment as of non- 
suit on the charge of assault with the intent to commit rape? The 
answer is in the affirmative. 

In State v. Gammons, 260 N.C. 753, 133 S.E. 2d 649, the Su- 
preme Court stated: 

"To convict a defendant on the charge of an assault with intent 
to commit rape the State must prove not only an assault but 
that defendant intended to gratify his passion on the person of 
the woman, and that he intended to do so, a t  all events, not- 
withstanding any resistance on her part. . . . It is not neces- 
sary to complete the offense that the defendant retain the intent 
throughout the assault, but if he, a t  any time during the assault, 
have an intent to gratify his passion upon the woman, notwith- 
standing any resistance on her part, the defendant would be 
guilty of the offense. . . . Intent is an attitude or emotion of 
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the mind and is seldom, if ever, susceptible of proof by direct 
evidence, i t  must ordinarily be proven by circumstantial evi- 
dence, i.e., by facts and circumstances from which i t  may be 
inferred. . . . 
Assuming the truth of prosecutrix's testimony, as we must on 
the motion to nonsuit, defendant assaulted prosecutrix and in- 
tended to gratify his passion upon her person, but the evidence 
fails to show, circumstantially or otherwise, that  he intended a t  
any time during the assault to have carnal knowledge of her, a t  
all events, notwithstanding any resistance on her part. Defend- 
ant was in his own home and his wife was in another room within 
earshot of any outcry. He  did not threaten to  do her violence if 
she refused to yield. When she threatened to scream hc immedi- 
ately desisted. It is true that  he thumblatched the door, but this 
seems more consistent with the intent to avoid interruption in 
case he engaged in the act than any intent to  imprison or re- 
strain prosecutrix. He, himself, released the lock. He  attempted 
to persuade her to yield by pretention that  the sex act was a 
religious rite necessary to her cure. But his conduct did not show 
any intention to overcome her resistance by force and have the 
intercourse a t  all events." 

Likewise, in this case, the evidence fails to show, circumstantially 
or otherwise, that  the defendant intended a t  any time during the 
assault to have carnal knowledge of the prosecutrix a t  all events, 
notwithstanding any resistance on her part. The defendant made no 
threats and used no violence. He  desisted when requested to do so 
and whcn his fondling did not break down the resistance and refusal 
of the prosecutrix. The conduct of the defendant did not show any 
intcntion to overcome resistance of the prosccutrix by force and to 
have intercourse a t  all events. 

[2] The trial judge erred in denying the defendant's motion for 
judgment as of nonsuit on the charge of assault with the intent to 
commit rape. However, he is not entitlcd to discharge. Since he is a 
male person over eighteen years of age, the State may put him on 
trial for the misdemeanor of assault on a female. G.S. 14-33. A 
new indictment is not necessary and he may be tried for the mis- 
demeanor undcr the present bill of indictment. State v. Gammons, 
supra. 

New trial. 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE O F  NORTH CAROLINA v. SAMMIE LEWIS  AUSTIN 

No. 69265089 

(Filed 30 April 1969) 

Criminal Law 88 86, 117- croes-examination of defendant as to prior 
convictions - consideration by  jury - request f o r  instructions 

Where defendant on cross-examination admits prior unrelated crim- 
inal convictions and requests the court to give the jury special in- 
structions as to how such evidence may be considered, failure of the court 
to instruct the jury that admissions a s  to such convictions are not com- 
petent as substantive evidence but a re  competent only for the purpose of 
impeaching defendant as  a witness constitutes prejudicial error. 

APPEAL by defendant from Falls, J., 21 October 1968 Schedule 
"A" Session of Superior Court of MECKLENRURG County. 

Sammie Lewis Austin (defendant) was tried on three warrants 
and one bill of indictment. The cases were consolidated by the court 
upon motion of the State and without objection on the part of the 
defendant. 

I n  cases numbered 53-733 and 53-734 the defendant was charged 
in warrants wit,h the offense of simple assault. The victim in one 
case was alleged to be H.  P. Hollifield, and in the other case the 
victim was alleged to be J .  F. Durham. Both crimes were alleged 
t o  have occurred on 4 September 1968. 

I n  case numbered 53-735 the defendant was charged in a war- 
rant with the offense of resisting arrest. It is alleged that  the officers 
resisted were Charlotte Police Officers J. F. Durham and H. P. 
Hollifield. The crime was alleged to have occurred on 4 September 
1968. 

I n  case numbered 53-736 the defendant was charged in a bill of 
indictment with the offense of common-law robbery. The victim was 
alleged to be Marie Antionette Rozzell, and the amount taken was 
$50 in money. The crime was alleged to have occurred on 4 Sep- 
tember 1968. 

Defendant entered pleas of not guilty to each charge. Trial was 
by jury. The jury found the defendant guilty of simple assault in 
case #53-733, of resisting arrest in case #53-735, and of common-law 
robbery in case #53-736. I n  case numbered 53-734 the State took a 
no1 pros. 

The judgment of the court in the common-law robbery case, #53- 
736, was that  the defendant be imprisoned in the State's prison for 
not less than seven nor more than ten years. 
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In the rcsisting arrest case, #53-735, the judgment was imprison- 
ment for two years in the common jail of Mecklenburg County, this 
sentence to run concurrently with the sentence imposed in the com- 
mon-law robbery case. 

In the simple assault case, #53-733, the judgment was imprison- 
ment for thirty days in the common jail of Mecklenburg County, 
this sentence to run concurrently with the sentcnce imposed in the 
common-law robbery case. 

From the judgments imposed, the defendant, assigning error, ap- 
peals to the Court of Appeals. 

Attorney General Robert Morgan, Bepu ty  Attorney General Har- 
rison Lewis, and Trial Attorney Robert G.  W e b b  lor the state. 

Wil l iam L. Pender for the defendant appellant. 

MALLARD, C.J. 

The defendant contends that the trial court committed error in 
refusing defendant's request through his counsel to instruct the jury 
as to how they should receive evidcnce of defendant's previous con- 
victions. 

The following occurred, which is part of what the defendant calls 
his "Assignment of Error #I," while the solicitor for the State was 
cross-examining the defendant who testificd but did not otherwise 
put his character in issue: 

"Q. What have you been tried and convicted of, Mr. Austin? 
Just tell this jury what you have been tried and convicted 
of? 

MR. FENDER: I request special instruction to the jury how they 
are supposed to consider any evidence . . . 
THE COURT: 1 will." 

Thereafter, the defendant in answer to questions gave testimony 
as to his prior convictions of the criminal law. The trial court did 
not then or later instruct the jury concerning the limited and re- 
stricted purpose for which such evidence was competent. 

Absent a request in apt time to limit and restrict such evidence 
to impeachment purposes, the trial judge is not required to give such 
instructions. State v. Goodson, 273 N.C. 128, 159 S.E. 2d 310. 

However, the defendant contends that the above request was 
sufficient to require the court to limit and restrict the testimony con- 
cerning the defendant's prior criminal record. 
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"Where evidence competent for some purposes, but not for all, 
is admitted generally, counsel must ask, a t  the time of admis- 
sion, that its purpose shall be restricted." Stansbury, N.C. Evi- 
dence 2d, 8 27. 

We think that the above request coming a t  the time i t  did, and 
under the circumstances shown by this record, required the judge to 
instruct the jury that  admissions by the defendant on cross-exam- 
ination of his prior unrelated criminal record were not to be con- 
sidered by the jury as substantive evidence, that they were compe- 
tent only for the purpose of impeaching the defendant as a witness, 
if the jury should find that such did impeach him. 

The case of State v. Norkett, 269 N.C. 679, 153 S.E. 2d 362, is 
similar to the present case and states the rule clearly. There, the 
Court said: 

"Defendant testified, but did not otherwise put his character in 
issue. For purposes of impeachment, he was subject to cross- 
examination as to convictions for unrelated prior criminal of- 
fenses. However, admissions as to such convictions are not com- 
petent as substantive evidence but are competent as bearing 
upon defendant's credibility as a witness. Stansbury, op. cit., $ 
112; S. v. Shefield, 251 N.C. 309, 312, 111 S.E. 2d 195, 197. 

Under these circumstances, defendant was 'entitled, on request, 
to have the jury instructed to consider (this evidence) only for 
the purposes for which i t  is competent.' Stansbury, op. cit., 
$ 79; 8. v. Ray, 212 N.C. 725, 729, 194 S.E. 482, 484. It is note- 
worthy that, prior to the adoption of the rule now included in 
Rule 21, Rules of Practice in the Supreme Court, 254 N.C. 803, 
a defendant was entitled to such instruction even in the absence 
of request therefor. S. v. Parker, 134 N.C. 209, 46 S.E. 511; 
Westfeldt v. Adams, 135 N.C. 591, 47 S.E. 816." 

Failure to give the requested instruction was prejudicial error 
for which defendant is entitled to a new trial. 

New trial. 

BRITT and PARKER, JJ., concur. 
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STATE O F  PiORTH CAROLINA v. WILLIAM MILES HOUSTON 

No. 692650172 

(Filed 30 April 1969) 

1. Criminal L a w  5 13- jurisdiction t o  t r y  federal prisoner 
Statement by the sheriff to  the presiding judge that defendant was a 

federal prisoner and thus could not be tried in superior court is insuffi- 
cient ground upon which to challenge jurisdiction of the court to  try de- 
fendant. 

P Criminal Law 5 154- case on  appeal -addition of i tems a f te r  
agreed to by solicitor 

The addition of items to defendant's case on appeal by defense counsel 
after the case on appeal was agreed to by the solicitor is highly improper, 
and the improperly added items will not be considered by the Court of 
Appeals. 

3. Cbiminal Law 5 104- motion t o  nonsuit - consideration of evi- 
dence 

On motion to nonsuit, the evidence must be considered in the light most 
favorable to the State, with contradictions and discrepancies, even in the 
State's evidence, being for the jury to resolve. 

4. False Pretense 8 1- elements of t h e  crime 
Elements of the offense of obtaining property by false pretense are that 

there must be a false representation by defendant, by conduct, word or 
writing, of a subsisting fact which is calculated and intended to deceive, 
which do= in fact deceive, and by which defendant obtains something of 
value from another without compensation. 

5. False Pretense § 3-- su0iciency of evidence 
In this prosecution for obtaining merchandise by false pretense, the 

evidence is held sufficient to be submitted to the jury where i t  tends to 
show that defendant charged certain items to his employer and signed the 
charge ticket, that defendant took the items with him without paying for 
them, that defendant's employer did not authorize him to procure the 
items and did not receive the items, and that defendant sold some of the 
items to a third party. 

APPEAL by defendant from Falls, J., 4 November 1968 Schedule 
A Session, MECKLENBURG Superior Court. 

Defendant was tried upon three bills of indictment (Nos. 53-959, 
53-960, and 53-961), each charging him with the felony of obtain- 
ing merchandise by false pretense from Dixie Gases, Inc. on the dates 
of 23 September 1968, 9 October 1968, and 10 October 1968. 

The evidence for the State tended to show that defendant had 
been an employee of Smith Metal R: Iron Company, and as such 
employee he had been sent by his employer on various occasions to 
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get merchandise from Dixie Gases, Inc. for use in employer's busi- 
ness. That  on 23 September 1968, 9 October 1968, and 10 October 
1968, defendant went to Dixie Gases, Inc. and ordered certain mer- 
chandise. That  when the agent of Dixie Gases, Inc. asked defendant 
i f  the merchandise was for Smith Metal St Iron Company, defendant 
either did not answer, or said "That is right." That the agent for 
Dixie Gases, Inc. then, in the presence of defendant, charged the 
items to Smith Metal & Iron Company, that  defendant signed the 
charge ticket, and took the items with him without paying for t,hem 
or advising that  they were not for Smith Metal St Iron Company. 
The State's evidence further tended to show that Smith Metal & 
Iron Company did not authorize defendant to get the items on 23 
September 1968, 9 October 1968, or 10 October 1968; that Smith 
Metal & Iron Company never received the items ordered by de- 
fendant from Dixie Gases, Inc, on those dates; and that  Smith Metal 
& Iron Company refused to pay the invoices because they were not 
authorized and the goods were not received. The evidence further 
tended to show that  on 10 October 1968 defendant sold some of the 
items to a third party. 

The defendant offered no evidence. 

From verdicts of guilty as charged in each bill and the judg- 
men t ,~  entered thereon, defendant appealed, assigning error. 

Robert Morgan, Attorney General, by Dale Shepherd, Staff At- 
torney, for the State. 

Lila Bellar for the defendant. 

Counsel for defendant forthrightly admits that  assignments of 
error Xos. 2, 3 and 11 present no prejudicial error for review by this 
Court; we therefore deem them abandoned. 

[1] Assignment of error No. 1 seeks to challenge the jurisdiction 
of the Superior Court over the person of the defendant for the pur- 
poses of trial upon the charges against him. This assignment of error 
is based upon a parenthetical statement contained in defendant's 
Case on Appeal as follows: 

"At this point during the trial Donald W. Stahl, Sheriff of 
Mecklenburg County entered the courtroom through a door ad- 
jacent to the Bench, spoke briefly with the deputy sheriff in at- 
tendance a t  the trial and with t,he deputy clerk and standing to 
the left-hand of the judge, just in front of the Bench (the jury 
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being seated to the extreme right-hand of the court) stated that 
the man on trial was a federal prisoner and that he could not 
be tried in the Superior Court for that reason." 

This statemcnt by the sheriff to thc presiding judge (it is con- 
ceded that the jurors did not hear the statement) is hardly grounds 
upon which to challenge the jurisdiction of the court. Quite apparently 
the presiding judge was not grcatly impressed with the sheriff's as- 
sertion, because the trial proceeded without delay. 

[2] In addition to the foregoing parenthetical statement which was 
agreed upon by the solicitor for the Statc, appcllant has added to 
the Case on Appeal (after the solicitor's acceptance of service and 
agreement to the Case on Appeal) two itcms: (1) a purported war- 
rant for the arrest of defendant as a probationer from the United 
States District Court, along with a purported service of the warrant, 
and (2) a purported certificate by the sheriff of MeckIenburg County 
to the effcct that a t  the time of trial defendant was in the Mecklen- 
burg County jail as a result of an arrest under a warrant of the 
United States District Court. 

It is clear that these two items were addcd to defendant's Case 
on Appeal after the Case on Appeal was agreed to by the solicitor. 
Since these items were not a part of the record proper, counsel had 
no right to insert them without consent, or order of the court. Such 
conduct of counsel was highly improper and is condemned, and the 
improperly addcd items will not be considered by the Appellate 
Court. Assignment of error No. 1 is overruled. 
13-51 Defendant assigns as error (No. 7) that the trial court erred 
in its refusal to grant defendant's motion for judgment of nonsuit. 
On a motion to nonsuit, the evidence must bc considered in the light 
most favorable to the State; and contradictions and discrepancies, 
even in the State's evidence, are for the jury to resolve. 2 Strong, 
N.C. Index 2d, Criminal Law, § 104, p. 648. The elements of the 
offense of obtaining property by false pretense arc that there must 
be (1) a false representation by the defendant, by conduct, word or 
writing, of a subsisting fact, (2) which is calculated to deceive and 
intended to deceive, (3) which does in fact deceive, and (4) by 
which defendant obtains something of value from another without 
compensation. State v .  Davenport, 227 N.C. 475, 42 S.E. 2d 686. 
If there is substantial evidence of each of the elements of the of- 
fense, the court must submit the case to the jury. Defendant's pri- 
mary argument is that upon cross-examination the State's witness 
stated that he knew defendant and assumed he was ordering the 
goods for his employer, and therefore there was no reliance upon 
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any representation made by defendant. This argument overlooks 
the conduct of defendant in signing for the goods after they were 
charged to his employer. We hold that upon the evidence in this 
case the motion for nonsuit was properly overruled, and this assign- 
ment of error is likewise overruled. 

The next portion of defendant's brief is devoted to discussing, 
en masse, assignments of error Nos. 8, 9, 12, 13, 14, 15 and 16. These 
assignments of error cover questions propounded to witnesses by the 
court, the court's explanation to the jury of the charges against de- 
fendant, the court's summary of the State's evidence, the court's 
failure to state to the jury defendant's contentions argued upon mo- 
tion to nonsuit, and the court's explanation to the jury of the ele- 
ments of the offenses charged. Although the en masse argument is 
somewhat difficult to follow, we have considered all of i t  and con- 
clude that  no prejudicial error has been shown. 

We have considered all of defendant's remaining assignments of 
error and find them to be without merit. The defendant has had a 
fair trial, which we find to be free from prejudicial error. 

No error. 

CAMPBELL and MORRIS, JJ., concur. 

W. A. DEAL & CLAUDE RUDISILL, T/A FOUR POINT BARGAIN CENTER 
v. FREIDRICKSON NOTOR EXPRESS CORPORATION 

No. 6925DC90 

(Filed 30 April 1969) 

Carriers 9 10- injury to goods i n  t ransi t  - prima facie case 
In  an action to recover for damage to a stove top delivered by defend- 

ant, the terminal carrier, to the plaintiffs, plaintiffs fail to make out a 
prima facie case of the defendant's negligence where their evidence merely 
consisted of (1) the initial shipper's bill of lading which contained the 
proviso that "the property described below, in apparent good condition, 
except as noted (contents and condition of contents of package unknown)," 
and (2) testimony that plaintiffs received the property from the defendant 
shipper and found it  damaged. 

APPEAL by defendant from Evans, J., a t  the 30 September 1968 
Civil Session of CATAWBA District Court. 
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This 'is an act'ion by plaintiffs to recover for damage to a stove 
top delivered by defendant, a common carrier, to plaintiffs. Jury 
trial was waived. The evidence and stipulations are summarized a s  
follows: 

Plaintiff purchased the stove top by telephone or mail from Mc- 
Kenzie Supply Company (McKenzie) in Lumberton, N. C. At the 
time of delivery by McKenzie to Adley Express Company (Adley), 
the initial carrier, the stove top had been tightly crated in "real stiff" 
cardboard, stapled together. Adley issued its bill of lading covering 
"1 stove top" to be shipped by McKenzie, Lumberton, X. C., t o  
Four Point Bargain Center, Hickory, N. C. The bill of lading was 
on a printed form which contained the following proviso: "The prop- 
erty described below, in apparent good order, except as noted (con- 
tents and condition of contents of package unknown) * " "." Adley 
transported the stove top to Charlotte, N. C., where it  was delivered 
to defendant and by i t  transported and delivered to plaintiffs in 
Hickory. Plaintiff Rudisill testified that he received the property 
from defendant, that the carton was in good shape a t  the time, and 
that  he signed defendant's receipt which contained the proviso, "re- 
ceived the above described property in good condition, except a s  
noted"; he further testified that he did not note any exception on 
the receipt. After opening the carton, plaintiffs found that  the por- 
celain on the stove top was chipped in several places. 

Plaintiffs introduced the bill of lading in evidence but offered no 
other evidence as to the condition of the stove top a t  the time i t  was 
delivered by McKenzie to Adley in Lumberton. The trial court ren- 
dered judgment in favor of plaintiffs from which defendant appealed. 

Joe P. Whitener for plaintiff appellees. 

Grier, Parker, Poe, Thompson, Bernstein, Gage & Preston by 
Gaston H. Gage for defendant appellant. 

Defendant assigns as error the failure of the trial court to grant 
its motion for nonsuit interposed a t  the close of plaintiffs' evidence 
and renewed a,t the close of all the evidence. 

Plaintiffs contend that the bill of lading issued by t,he initial 
carrier in Lumberton created a presumption that  the stove top was 
received for shipment in good condition; that  by introducing the biII 
of lading in evidence and offering evidence that the property was 
found damaged when received by the consignee, plaintiffs made out 
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a prima facie case. Our review of pertinent Supreme Court de- 
cisions impels us to disagree with this contention. 

In  Precythe v .  R. R., 230 N.C. 195, 52 S.E. 2d 360, in an opinion 
by Denny, J. (La,ter C.J.), we find the following: 

"The burden of proving the carrier's negligence was upon the 
plaintiff, and he made out a prima facie case when he introduced 
evidence to  show delivery of the shipment to the defendant in 
good condition and its delivery to the consignee in bad condi- 
tion. Chesapeake d;. Ohio Rai1v:ay Co. v .  Thompson Mfg. Co., 
270 U.S. 416, 70 L. Ed. 659; Fuller v .  R. R., 214 N.C. 648, 200 
S.E. 403; Edgerton v. R.  R., 203 N.C. 281, 165 S.E. 689; Moore 
v.  R. R., 183N.C.213, 111 S.E. 166; Bivens v .  R. R., 176N.C. 
414, 97 S.E. 213. Upon such showing a plaintiff is entitled to 
go to the jury, and the jury may, but is not compelled to find 
for him. However, in such cases, the burden of going forward 
with the evidence shifts to the defendant and if the defendant 
elects to offer no evidence he merely assumes the risk of an 
adverse verdict. 17ance v .  Guy, 224 N.C. 607, 31 S.E. 2d 766; 
Star Mfg. Co. v .  R. R., 222 N.C. 330, 23 S.E. 2d 32; McDaniel 
v. R. R., 190 N.C. 474, 130 S.E. 208; Speas v .  Bank, 188 N.C. 
524, 125 S.E. 398." 

In  Riff v .  R .  R., 189 N.C. 585, 127 S.E. 588, two cases of sweaters 
were shipped from New York to plaintiff in Albemarle, N. C. The 
bill of lading acknowledged receipt by the initial carrier of "two 
cases knit goods in apparent good condition, contents and condition 
of contents of packages unknown." Plaintiff contended that twenty- 
eight of the sweaters were missing when he opened the packages in 
Albemarle, and he brought action to recover the value of the miss- 
ing sweaters from the terminal carrier. The court held that  '([pllain- 
tiff assumed the burden of proving, by evidence, that  the twenty- 
eight sweaters alleged to have been lost, were in the case when 
same was delivered to the initial carrier, and were missing when the 
case was delivered to plaintiff by the defendant." The court further 
held : 

"Where there is a general description of packages received for 
shipment, qualified by the statement in the bill of lading that  
the contents of the packages are unknown, and the contents are 
not subject to ordinary inspection, and there is an allegation of 
shortage in the number of articles in the packages a t  delivery, 
the bill of lading, by reason of the qualification is not sufficient 
alone as evidence to sustain the allegation of shortage; it is, 
however, competent as evidence, * " "" (Emphasis added.) 
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In  Brown v. Express Co., 192 N.C. 25, 133 S.E. 414, i t  is said: 

"Conceding that i t  was incumbent upon the plaintiff to offer 
evidence tending to show that the property was originally de- 
livered to the carrier in good condition, the express receipt or 
bill of lading is evidence of the fact that the merchandise was 
delivered in good condition in the absence of notation or entry 
thereon to the contrary. " * *" (Emphasis added.) 

The bill of lading issued by the initial carrier in the case before 
us contained an acknowledgment of receipt of "the property described 
below, in apparent good condition, except as noted (contents and 
condition of contents of package unknown) " " "." Plaintiffs con- 
tend that  the words "contents and condition of contents of package 
unknown" contained in the bill of lading does not have the effect of 
qualifying the declaration that the property was received in good 
order and cites the case of _Mfg. Co. v. R. R., 121 N.C. 514, 28 S.E. 
474. A study of the cited case reveals that the bill of lading issued 
in that  case contained provision almost identical to those contained 
in the bill of lading issued in this case. Although the court upheld a 
judgment in favor of the plaintiff against the terminal carrier, the 
decision appears to have turned on the fact that  a t  the time the 
terminal carrier received the goods from the preceding carrier the 
terminal carrier's agent marked on the way-bill "O.K." In the 
opinion, the court st,ated that "it seems to be agreed that 0.K. means 
all right or in good condition." There was no evidence of similar im- 
port in the instant case. 

We hold that the evidence was insufficient to survive the motions 
for nonsuit. In  view of this holding, we do not deem i t  necessary to  
pass upon the other questions raised in defendant's brief; nor do we 
deem i t  necessary to pass upon the demurrer ore tenus filed in this 
Court. The judgment appealed from is 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 
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STATE O F  NORTH CAROLINA v. EIILLARD ELMER SMITH 

No. 6925SC52 

(Filed 30 April 1969) 

Criminal Law § 14& orders appealable - interlocutory order 
An appeal from an order denying defendant's motion to dismiss the 

bill of indictment on the ground that he was deprived of his constitutional 
right to a speedy trial is held an appeal from an interlocutory order and 
wilI be dismissed. G.S. 7A-27. 

APPEAL by defendant from Anglin, J., 5 August 1968 Mixed Ses- 
sion of Superior Court of CATAWBA County. 

The defendant on 6 August 1968, upon the call for trial of six 
cases in each of which he is charged in a bill of indictment with the 
crimes of forgery and uttering a forged instrument, requested the 
trial court to pass upon his written motion filed 24 May 1968 to dis- 
miss the charges against him. The substance of defendant's motion 
is stated by him as follows: 

"In view that these detainers were placed against the defend- 
ant in 1966 and the State of North Carolina did nothing to gain 
his custody and went on to deny his petitions for a speedy trial 
the defendant is entitled to a dismissal of the charges which he 
has now been indicted and returned for trial only to have this 
trial put off again because of an order by the Fedcral District 
Court." 

After hearing the motion, the trial judge entered an order deny- 
ing the motion to dismiss after making findings of fact and conclu- 
sions of law as follows: 

"Upon proofs received and from the records proper, the court 
makes the following 

1. On 30 January 1966 t,he defendant, Hillard Elmer Smit.h, 
escaped from a jail in the State of Virginia. 

2. On 3 May 1966 the clerk of the Municipal Court of Hickory, 
North Carolina issued a fugitive warrant against the defendant 
for an alleged breaking and entering in the State of Virginia. 
3. On 24 May 1966 six warrants were issued against the de- 
fendant by the Municipal City Court of Hickory, North Car- 
olina, each charging that the defendant forged and uttered a 
check on 29 April 1966 in Catawba County, North Carolina. 
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4. On 11 July 1966 the defcndant was tried and convicted in 
the State of Virginia for the escape on 30 January 1966 and 
was sentenced to six months' imprisonment. 

5 .  On 3 October 1966 the defendant was tried and convicted 
in the State of Virginia for breaking and entering and was 
sentenced to five years' imprisonment in the Virginia State 
Penitentiary. 

6. On 6 October 1966 the defendant was receivcd in the Vir- 
ginia State Pcnitentiary to serve said fivc-year sentencc for 
breaking and entering, a t  which time he learned that there were 
six forgery cases pending against him in the State of North 
Carolina. 

7. On 11 October 1966 the Virginia Department of Welfare and 
Institutions acknowledged receiving from the Hickory, North 
Carolina Police Department six detainer warrants against de- 
fendant charging forgery. 

8. I n  April 1967 the defendant cscaped from the Virginia Pen- 
itentiary and was tricd and convicted in April 1968 for such 
escape and sentcnced to six months' imprisonment. 

9. On 30 October 1967 the defendant verified a 'Motion for a 
Public and Speedy Trial or . . . Dismissal of Detainer War- 
rants,' which motion was forwarded to and received by the 
Hickory, North Carolina Police Department. 

10. Prior to 17 January 1968 a Petition for Writ of Mandamus 
was filed by the defendant with the Court of Appeals of North 
Carolina and on that date the Court of Appeals issued an Order 
denying the Petition. 

11. On 6 February 1968 an appeal from the denial of the Writ 
of Mandamus by the Court of Appeals was denied by Order of 
the Supreme Court of North Carolina. 

12. On 26 March 1968 a 'Certificate' was issued by the Su- 
perior Court Judge holding courts in the Twenty-fifth Judicial 
District, including Catawba, County, North Carolina, for the 
return of thc defendant from the Virginia State Penitentiary to  
North Carolina for trial in the Superior Court of Catawba 
County on said six forgery cases. 

13. On 2 April 1968 bills of indictment were returned by the 
Catawba County, North Carolina grand jury, each charging the 
defendant with forgery and uttering a forged check. 

14. At the April 1968 Session of the Superior Court of Catawba 
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County, 'upon the call of the case for trial,' defendant made an 
affidavit dated 9 April 1968 requesting the appointment of 
counsel. Honorable William Chamblee was appointed forthwith 
by the presiding judge as defendant's counsel in said six cases. 
On 12 April 1968 the cases were continued by order of the 
court until the next session 'because of the length of the calendar 
and this being a recent case.' 
15. On 24 May 1968 the defendant filed, in the Superior Court 
of Catawba County, North Carolina, a motion to  dismiss the 
cases pending against him in that court. 
16. The defendant has suffered no serious prejudice because of 
the lapse of t'ime and in returning him to North Carolina and 
in calling said cases against him for trial. 
Upon the foregoing Findings of Fa,&, the Court arrives a t  the 
following 

CONCLUSIONS OF LAW 
That  the defendant has not been deprived of any constitutional 
right to a speedy trial and that his motion to dismiss the cases 
should be denied. 
THEREFORE, the court ORDERS AWD ADJUDGES that  the defendant's 
motion to dismiss said cases against him be and hereby is de- 
nied." 

From the entry of this order, the defendant appeals to the Court 
of Appeals. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Bernard A .  Harrell for the State. 

Will iam H .  Chamblee for the defendant appellant. 

The Attorney General moves to dismiss the defendant's appeal 
on the grounds that  under the provisions of G.S. 78-27 there is no 
appeal as a matter of right from interlocutory orders in a criminal 
case. 

I n  State v. Henry,  1 N.C. App. 409, Judge Britt, speaking for the 
Court, said: 

"Article 5 of Chapter 7A of the General Statutes deals with 
jurisdiction of the Court of Appeals. Pertinent portions of G.S. 
7A-27 are as follows: 

'Appeals of right from the courts of the trial divisions.-- 
* + * 
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' (b) From any final judgment of a superior court, other than 
one described in subsection (a) of this section or one entered 
in a post-conviction hearing under article 22 of Chapter 15, 
including any final judgment entered upon review of a de- 
cision of an administrative agency, appeal lies of right to the 
Court of Appeals.' (Emphasis added.) 

Subsection (d) permits appeals from cert,ain interlocutory or- 
ders in civil actions or proceedings, but there is no provision for 
an appeal as a matter of right from interlocutory orders in 
criminal actions." 

This Court also said in State v. Lance, 1 N.C. App. 620: 

"The defendant in this case attempts to appeal as a matter of 
right from the order denying his motion to quash and dismiss. 
I n  G.S. 7A-27 there is no provision for an appeal as a matter 
of right from interlocutory orders in criminal cases." 

The denial of the defendant's motion to dismiss the charges 
contained in the bills of indictment is an interlocutory order. From 
the entry of such an order under the circumstances of this case, there 
is no appeal as a matter of right. The Attorney General contends 
in his brief that the Court should dismiss this action and also fore- 
close i t  on its merits. 

Since we are of the opinion t,hat the attempted appeal should be 
dismissed, we do not deem i t  appropriate to consider the matter on 
its merits. The attempted appeal is therefore dismissed, and the Su- 
perior Court should proceed to try the defendant upon the bills of 
indictment. 

Appeal dismissed. 

BRITT and PARKER, JJ., concur. 

STATE OF NORTH CAROLIX-4 v. JAMES R. BYRD 
- -4ND - 

STATE OF NORTH cAROLINL4 V. KE'NNETH WAYNE PORTER 
No. 6916SC8 

(Filed 30 April 1969) 

1. Criminal Law 155..?-- dismissal of appeal not aptly docketed 
Where the record on appeal was not docketed within the time prescribed 

by Rule 5 and no order was entered extending the time for docketing the 
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record on appeal, the appeal is subject to dismissal by the Court of Ap- 
peals ex mero motu. Rules of Practice in the Court of Appeals No. 48. 

4. Criminal Law § 155.5- r u l e  prescribing time f o r  docketing appeal 
i s  mandatory 

X'either the judges, solicitors, attorneys nor parties have the right to 
ignore or dispense with the rule requiring docketing within the time pre- 
scribed, the Rules of Practice of the Court of Appeals being mandatory 
and not directory. 

3. Criminal Law 8 153- withdrawal of appeal - jurisdiction of su- 
perior court 

The superior court has no authority to permit a defendant to withdraw 
a n  appeal after the appeal is docketed in the Court of Appeals. 

4. Criminal Law 8 147- motion t o  withdraw appeal 
Defendant's motion to withdraw his appeal is allowed by the Court of 

Appeals in its discretion. 

APPEAL by each of the defendants from Real, S.J., June 1968 
Criminal Session of the Superior Court of ALAMANCE County. 

Defendants were indicted on two separate bills of indictment, 
which were consolidated for trial without objection, and tried on 
charges of conspiracy to commit the crime of armed robbery. 

Each of the defendants pleaded not guilty. Trial was by jury. 
The jury returned, as to each defendant, a verdict of "(g)uilty as 
charged in the bill of indictment." From the imposition of judgment 
of imprisonment for a t e r n  of ten years, each defendant appeals, as- 
signing error. 

Attorney General Robert Morgan, Assistant Attorney General 
William W .  Melvin and Staff  Attorney T .  Buie Costen for the State. 

M.  Glenn Pickard for the defendant James R.  Byrd. 
Robert R .  Hayes for the defendant Kenneth Wayne Porter. 

MALLARD, C.J. 

[I] The judgment and notice of appeal in these cases were entered 
as of 7 June 1968. The trial judge allowed each defendant fifty days 
in which to prepare and serve his case on appeal, and the State was 
given thirty days thereafter to file countercase or exceptions. No 
order extending the time for docketing the record on appeal was en- 
tered. The record on appeal for both defendants was docketed in this 
Court on 8 November 1968. This was more than sixty days too late, 
and therefore subject to dismissal. See Rules 5 and 48 of the Rules 
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of Practice in the Court of Appeals. There was no order extending 
the time for docketing the record on appeal. For failure to docket the 
record on appeal within the time prescribed by the rules, this ap- 
peal should be dismissed. 

[2] It is appropriate here, and t,herefore, we will reiterate what 
this Court said in State v. Farrell, 3 N.C. App. 196, 164 S.E. 2d 388: 

"The Rules of Practice in the Appellate Division of The Gen- 
eral Court of Justice are mandatory, not directory, and must be 
uniformly enforced. Neither the judges, nor the solicitors, nor 
the attorneys, nor the parties have the right to  ignore or dispense 
with the rule requiring docketing within the time prescribed. If 
the rules are not complied with, this Court may ex mero motu 
dismiss the appeal. Carter v. Board of  Alcoholic Control, No. 
519, Fall Term 1968, N. C. Supreme Court, filed 20 November 
1968. And for failure to docket the record on appeal within the 
time prescribed by the rules, this appeal should be dismissed ex 
mero motu." 

Under date of 4 March 1969, defendant Byrd filed in the Su- 
perior Court of Alamance County a "Motion to Withdraw Appeal" 
in which he requests the Superior Court to permit him to withdraw 
his appeal pending in the Court of -4ppeals and which was set for 
hearing in the Court of Appeals on 11  march 1969. The judge pre- 
siding in the Superior Court of Alamance County on 4 March 1969 
ordered that  the defendant "be allowed to withdraw his appeal from 
the North Carolina Court of Appeals." Under date of 6 March 1969, 
defendant's counsel, in a letter addressed to  the Clerk of this Court, 
said : 

"Enclosed you will find a motion to the Superior Court Division 
to withdraw the appeal of James Ronald Byrd to t,he Court of 
Appeals together with an order allowing same. 

Mr. Byrd has instructed me to ask you to allow him to with- 
draw his appeal." 

[3, 41 The Superior Court had no authority to  permit or allow a 
defendant to withdraw an appeal to the Court of Appeals after the 
appeal is docketed here. However, we consider the letter from the 
defendant's attorney to the Clerk of this Court with the enclosures 
therein as a motion by the defendant to withdraw his appeal, and in 
our discretion allow it. 

We do not consider the bill of indictment or the charge of the 
court in this case as model ones; however, we have reviewed the 
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record proper and are of the opinion that there appears no error 
sufficiently prejudicial to the defendant Porter to  justify a new trial. 

Appeal wit,hdrawn as to Defendant Uyrd. 

No error as to Defendant Porter. 

BRITT and PARKER, JJ., concur. 

HAROLD EDWARD RAPPE,  BY HIS NEXT FKIEND, NADINE MARIE S. 
RAPPE, v. SAM EARL CARR, JR., E D I T H  KIRBY AND T H E  TOWN 
O F  BELMONT 

- A N D  - 
NADINE MARIE S. RAPPE v. SAM EARL CARR, JR., E D I T H  KIRBY AND 

T H E  TOWN O F  BELMONT 
- AXD - 

BOBBY J. RAPPE, JR., BY HIS NEXT FRIEND, NADINE MARIE S. RAPPE 
v. SAM EARL CARR, JR., E D I T H  KIRBY ~ i m  T H E  TOWN O F  BEL- 
MONT 

- A N D  - 
DONNA REtNE RAPPE, BY HER NEXT FRIEND, NADINE MARIE S. RAPPE 

v. SAM EARL OARR, JR., E D I T H  KIRBY AND T H E  TOWN O F  BEL- 
MONT 

-AND - 
BOBBY J. R A P P E  v. SAM EARL CARH, JR., EDITH KIRBY AND T H E  

TOWN O F  BELMONT 

No. 6927DC226 

(Filed 30 April, 1969) 

1. Municipal Corporations 5 1% tort liability - governmental v. pro- 
prietasy functions 

Municipalities are not liable for tortious acts of their officers or agents 
when exercising their police power or their judicial, discretionary or leg- 
islative authority as  conferred by charters and statutes or when dis- 
charging a duty imposed solely for the public benefit. 

2. Municipal Corporations ri 3% traffic control signals 
While municipalities are not required to install electrical traffic control 

signals, they may do so a s  an exercise of their police power. G.S. 160- 
200(11) and (31). 

3. Municipal Corporations 5s 5, 1 6  tort liability - maintenance of 
traffic lights 

A municipality may not be held liable for negligence of its agents in the 
installation and maintenance of electric traffic control signals, the installa- 
tion and maintenance of such signals being a governmental and not a 
proprietary function. 
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APPEAL from Bulwinkle, J., 10 February 1969, Regular Civil Non- 
Jury Session of the General Court of Justice, District Court Division, 
GASTON County. 

Harold Edward Rappe, by his next friend Nadine Marie S. 
Rappe; Bobby J .  Rappe, Jr., by his next friend Nadine Marie S. 
Rappe; Donna Rene Rappe, by her next friend Nadine Marie S. 
Rappe, Bobby J. Rappe in his individual capacity and Nadine Marie 
S. Rappe in her individual capacity (plaintiffs), each instituted a 
separate civil action against Sam Earl Carr, Jr., (Carr) Edith Kirby 
(Kirby) and the Town of Belmont (Town) to recover for personal 
injuries sustained in an automobile collision. The five cases were 
consolidated for hearing. The plaintiffs alleged in their complaints 
that, a t  approximately 9:00 p.m. on 31 March 1968, they were pas- 
sengers in a 1961 Ford automobile owned and opcrated by Kirby; 
the automobile was traveling in a northerly direction on North 
Main Street (Main) in Town; i t  was in the process of going through 
the intersection of Main and Todd Street (Todd) ; an electrical traffic 
control signal (signal) was located a t  the intersection; this signal 
regulated and controlled vehicular traffic; on the occasion in ques- 
tion, the signal was not exhibiting any light for vehicular traffic ap- 
proaching on Main, but i t  was exhibiting a green light for ve- 
hicular traffic approaching on Todd; Carr was operating a 1967 Olds- 
mobile automobile in an easterly direction on Todd; upon reaching 
the intersection, Carr's automobile struck the left side of Kirby's 
automobile, thereby causing personal injuries to the plaintiffs. The 
plaintiffs further alleged that  their personal injuries were caused by 
the joint and concurrent negligence of Carr, Kirby and Town. With 
regard to Town, the plaintiffs alleged that the signal had been mal- 
functioning and defective for several days prior to 31 March 1968; 
Town knew of this malfunction and defect; and Town was, there- 
fore, negligent in failing to keep the signal working properly and in 
failing to  warn motorists of same. 

Town demurred to  each complaint. From an order of ,Judge Bul- 
winkle sustaining these demurrers, the plaintiffs appealed to this 
Court. 

Joseph B. Roberts, III, for plaintiff appellants. 
Carpenter, Golding, Crews & Meekins by Marvin I<. Gray for 

Town of Belmont, defendant appellee. 

CAMPBELL, J .  
This appeal challenges only the ruling of Judge Bulwinkle in 

sustaining Town's demurrers to each complaint. I n  passing upon the 
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demurrers, the facts alleged in the complaint and relevant inferences 
of fact necessarily deducible therefrom will be t,aken as true. 

[I-31 When exercising their police power or their judicial, discre- 
tionary or legislative authority as conferred by charters and statutes 
or when discharging a duty imposed solely for the public benefit, 
municipal corporations are not liable for the tortious acts of their 
officers and agent,s. While municipalities are not required to install 
electrical traffic control signals, they may do so as an exercise of 
their police power. G.S. 160-200(11) and (31). The installation and 
maintenance of such signals in and by municipalities are govern- 
mental functions and not proprietary or corporate functions. Ham- 
ilton v. Hamlet, 238 N.C. 741, 78 S.E. 2d 770. Therefore, the judg- 
ment sustaining Town's demurrers is 

Affirmed. 

BROCK and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. KENNETH McGRAW 
No. 6928SC174 

(Filed 30 April 1969) 

Constitutionrtl Lrtw 8 3% r igh t  t o  counsel - felony prosecution - 
duty of court  

Where a defendant charged with a felony was not represented by 
counsel a t  the time he was called upon to plead, defendant is entitled to 
a new trial where the trial judge failed to advise him that he was en- 
titled to counsel before he was required to plead. G.S. 15-4.1. 

APPEAL by defendant from McLean, J., 23 September 1968, Crim- 
inal Session, BUNCOMBE County Superior Court. 

Kenneth McGraw (defendant) was charged with a felonious 
escape from the St,ate Department of Correction, this being his second 
offense of escape. I n  superior court he entered a plea of guilty as 
charged. From the imposition of a twelve months sentence, he ap- 
pealed to this Court. Since the defendant is an indigent, the trial 
judge assigned counsel to  represent him on the appeal. 

Attorney General Robert Morgan and Staff Attorney Carlos W. 
Murray, Jr., for the State. 

George Ward Hendon for defendant appellant. 
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The defendant duly excepted to and assigned as error the fol- 
lowing proceedings : 

"SOLICITOR: 68-727. Kenneth McGraw. Stand up, please. 

Charged with second escape. How do you plead? 

DEFENDAKT: Guilty. 

SOLICITOR: YOU plead guilty. 

COURT: YOU understand you are entitled to have a lawyer? 

DEFENDANT: Yes, sir. 

COURT: DO YOU want to waive your right to counsel? 

DEFENDANT: Yes, sir. 

COURT: All right. Come over here and sign the waiver." 

The General Assembly has enacted statutes, including G.S. 15- 
4.1, in order to protect the constitutional rights of indigent persons 
accused of crime. G.S. 15-4.1 provides: 

"When a defendant charged with a felony is not represented by 
counsel, before he is required to plead the judge of the superior 
court shall advise the defendant that  he is entitled to counsel. 
If the judge finds that the defendant is indigent and unable to 
employ counsel, he shall appoint counsel for the defendant but 
the defendant may waive the right t,o counsel in all cases except 
a capital felony by a written waiver executed by the defendant, 
signed by the presiding judge and filed in the record in the case. 
The judge may in his discretion appoint counsel for an indigent 
defendant charged with a misdemeanor if in the opinion of the 
judge such appointment is warranted unless the defendant ex- 
ecutes a written waiver of counsel as above specified. A defend- 
ant with or without counsel may plead guilty but if the defend- 
ant is without counsel, the judge shall inform the accused of the 
nature of the charge and the possible consequences of his plea, 
and as a condition of accepting the plea of guilty the judge shall 
examine the defendant and shall ascertain that the plea was 
freely, understandably and voluntarily made, without undue 
influence, compulsion or duress, and without promise of len- 
iency, but a defendant without counsel cannot plead guilty to 
an indictment charging a capital felony. Unless the judge de- 
termines that the plea of guilty was so made, i t  shall not be 
accepted. I n  case of an appeal to the Supreme Court the judge 
shall appoint counsel for such appeal or continue the services 
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of counsel already appointed for the trial. The judge shall ap- 
point counsel as soon as possible and practicable to the end that 
counsel so appointed may have adequate notice and sufficient 
time to prepare for a defense. 
When an appeal is taken under this section the county shall 
make available trial transcript and records rcquired for an 
adequate and effective appellate review." 

The State argues: "We maintain that the procedure outlined in 
G.S. 15-4.1 is flexible" and that the trial judge did not err in failing 
to advise the defendant that  he was entitled to counsel before he 
was required to  plead. However, this procedure is not flexible. The 
statute specifically provides that  "[wlhen a defendant charged with 
a felony is not represented by counsel, before he is required to plead 
the judge of the superior court shall advise the defendant that  he 
is entitled to counsel." I n  State v. Morris, 275 N.C. 50, 165 S.E. 2d 
245, the Supreme Court held: 

"Thus, by statute in North Carolina, the judge of the superior 
court, with respect to every defendant charged with a felony 
and not represented by counsel, is required to (1) advise the 
defendant that  he is entitled to counsel, (2) ascertain if defend- 
ant is indigent and unable to employ counsel, and (3) appoint 
counsel for each defendant found to be indigent unless the right 
to counsel is intelligently and understandingly waived." 

Since a defendant is entitled to the full protection of his consti- 
tutional and statutory rights, i t  is incumbent upon a trial judge to 
hew not only to the spirit of a statute, but to the express provisions 
of the statute. This was not done in the instant case. 

New trial. 

B R ~ C K  and MORRIS, JJ., concur. 

KATHRINE R. EVERETT v. ST. PAUL FIRE AND MARINE INSURANCE 
COMPANY AATD ROY S. DENKINS AND ROY S. DENKINS, JR., D/B/A 

ROY S. DENKINS & SON AGENCY 
No. 6914DC184 

30 April 1969) 

1. Appeal and Error 3 39- failure to aptly docket record on appeal 
Where the record on appeal was docketed in the Court of Appeals 145 

days after the date of the judgment appealed from and no extension of 
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time was granted, the appeal is subject to dismissal for failure to comply 
with the requirement of Rule 5 that the record on appeal be docketed 
within 90 days after the date of the judgment. 

2. Insurance § 12% canccllation of fire policy - re tu rn  of premium 
refund - notification t h a t  cancellation had  become effective 

Canccllation of a fire insurance policy upon request of insured was not 
affected by failure of the insurance agent to return the premium refund 
until after a fire had occurred or by failure of the insurance agent to 
notify the insured that the cancellation had become effective. 

3. Insurance § 13+ fire insurance - sufficiency of evidence 

In  this action to recover under a policy of fire insurance, plaintiE's evi- 
denco is insufficient to be submitted to the jury where it  tends to show 
that plaintiff was requested by the agent through which the insurance was 
purchased to return a fire policy on a certain house for cancellation, that 
this policy was returned and cancelled, that plaintiff later mistakenly 
returned to the agent a fire policy on a second housr, stating by letter 
accompanying the policy that she was returning the policy in accordance 
with the agent's request and that she had purchased insurance on this 
property from another company, and that the second house was thereafter 
damaged by fire, plaintiff's evidence being insufficient to show that the 
policy was in effect a t  the time of the fire. 

APPEAL by plaintiff from Lee, J., September 1968 Jury Session, 
District Court of DURHAM. 

Plaintiff brings this action to recover on a policy of fire insur- 
ance issued to her on 29 August 1964 by the St. Paul Fire and Ma- 
rine Insurance Company (St. Paul). 

Briefly, the evidence shows that prior to July 1966, plaintiff was 
the owner of two dwelling houses in Durham, North Carolina, lo- 
cated a t  923 and 927 East Main Street. The houses were insured 
against fire by the defendant, St. Paul. On 8 July 1966 the Roy S. 
Denkins and Son Agency (Denkins), the agency through whom the 
policies were purchased, notified plaintiff by letter that the fire in- 
surance on the property located a t  923 East Main Street was being 
canceled, and requested that plaintiff return this policy to the Den- 
kins Agency. This policy was returned to Denkins, either by plain- 
tiff or some other party, on 21 July 1966, and canceled. On 26 Sep- 
tember 1966 plaintiff returned the policy of insurance for the prop- 
erty located a t  927 East Main Street to the Denkins Agency, stating 
in a letter accompanying the policy that this was done according to 
the request of 8 July 1966, and that she had purchased insurance on 
this property from another company. The policy for the property 
located a t  927 East Main Street was canceled by Denkins on 4 
October 1966. 
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On 7 November 1966 the property located a t  927 East Main 
Street was extensively damaged by fire. Plaintiff received the prem- 
ium due for the cancellation of the insurance on this property on 9 
November 1966. 

Plaintiff, a t  the close of her evidence, took a judgment of volun- 
tary nonsuit as to the individual defendants. A judgment as of non- 
suit was entered by the court as to defendant St. Paul. From this 
judgment plaintiff appeals. 

Everett and Creech by Robinson 0. Everett for plaintiff appel- 
lant. 

Smith, Leach, Anderson & Dorsett by C. K. Brown, Jr., for de- 
fendant appellee. 

The judgment here appealed from was entered on 18 September 
1968. The record on appeal was not filed in this Court until 10 
February 1969. 

[I] Rule 5, Rules of Practice in the Court of Appeals of North 
Carolina, requires that the record on appeal is to be docketed in this 
Court within 90 days after the date of the judgment. This rule pro- 
vides that the trial tribunal may extend this time up to 60 days for 
good cause; however, the record in the present case does not reveal 
that  such an extension was requested or granted. The record on ap- 
peal was docketed in this Court 145 days after the date of the judg- 
ment. 

I n  looking to the merits of this case, we find that  plaintiff con- 
tends that  her letter of 26 September 1966 was not a request by her 
to cancel the policy on 927 East Main Street, but that  she was merely 
acting according to the request of Denkins and that  i t  should have 
been apparent to Denkins that she had sent the wrong policy. Fur- 
thermore, she claims that  the policy on the damaged property was 
not effectively canceled until after the fire because she did not re- 
ceive the refund of premiums until after the fire. 

[2, 31 The evidence taken in the light most favorable to plain- 
tiff shows that  she committed an error when she mailed the policy 
for the property a t  927 East Main Street to Denkins on 26 Septem- 
ber 1966. However, the letter stated that  other insurance had been 
obtained on this property. Also, on 11 November 1966, plaintiff, in 
a letter to St. Paul requesting the cancellation date of this policy 
stated, "Recently I notified the Roy Denkins Insurance Agency that 
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I intended to cancel the policy on 927 East Main Street . . ." We 
think plaintiff's evidence, taken in the light most favorable to her, 
was insufficient to carry the case to the jury. Assuming, arguendo, 
that Denkins was acting as the agent of St. Paul in canceling this 
policy, the cancellation was not affected by the failure of Denkins 
to return the premium refund until after the fire of 7 November 1966. 
Hayes v. Indemnity Co., 274 N.C. 73, 161 S.E. 2d 552. Nor was 
Denkins required to notify plaintiff that  the cancellation had be- 
come effective. Hayes v. Indemnity Co., supra. 

We find the plaintiff's assignment of error to be without merit. 
However, for failure to comply with Rule 5, Rules of Practice in 
the Court of Appeals of North Carolina, the appeal is 

Dismissed. 

CAMPBELL and PARKER, JJ., concur. 

IRA L. COFFEY v. J O H N  A. VANDERBLOEMEN, J R .  

No. 6925DCj0 

(Filed 30 April 1969) 

Appeal a n d  E r r o r  8 39- failure t o  aptly docket record o n  appeal 
Where record on appeal was docketed in the Court of Appeals 144 days 

after the date of judgment appealed from, and there was no order by the 
trial tribunal extending the time for docketing, the Court of Appeals en 
mero motu will dismiss the appeal for failure to comply with the Rules. 
Court of Appeals Rules Xos. 5 and 48. 

APPEAL by plaintiff from Evans, J., a t  the 28 June 1968 Session 
of CALDWELL District Court. 

This is an action to recover for personal injuries allegedly sus- 
tained by plaintiff as the result of a collision between an automobile 
operated by plaintiff and an automobile operated by defendant. The 
usual issues of negligence, contributory negligence and amount of 
damages were submitted to the jury who answered the issues of 
negligence and contributory negligence in the affirmative. From judg- 
ment in favor of defendant predicated thereon, plaintiff appealed. 

Ted S. Douglas for plaintiff appellant. 

W.  G. Mitchell for defendant appellee. 
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Rule 5 of the Rules of Practice in thc Court of Appeals of North 
Carolina requires that the record on appeal be docketed in this 
Court within ninety days after the date of the judgment, order, 
decree, or determination appealed from; provided, the trial tribunal 
may, for good cause, extend the time not exceeding sixty days, for 
docketing the record on appeal. Rule 48 provides that if the rules 
of this Court are not complied with, the appeal may be dismissed. 

The judgment entered in this action is dated 28 June 1968, and 
the record contains no order extending the time for docketing the 
record on appeal. In fact, the record discloses that a t  the time plain- 
tiff's counsel gave notice of appeal, the trial judge stated, "Notice of 
appeal is noted and you are granted ninety days in which to appeal." 
The record was filed in this Court on 19 November 1968 - 144 days 
after the date of judgment. For failure of the plaintiff to comply 
with the rules, this Court, ex mero motu, dismisses the appeal. Kelly 
v. Washington, 3 N.C. App. 362, 164 S.E. 2d 634. 

Nevertheless, we have reviewed the record, particularly with re- 
gard to the assignments of error brought forward and argued in 
plaintiff's brief, but find no error sufficiently prejudicial to warrant 
a new trial. 

Appeal dismissed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA v. LEWIS FRANKLIN FLANDERS 

No. 6926SC18 

(Filed 30 April 1969) 

Criminal Law 3 161- the appeal - exception to the judgment 
An appeal is itself an exception to the judgment and to any matter ap- 

pearing on the face of the record proper. 

APPEAL by defendant from Falls, J., a t  the 2 September 1968 
Schedule ('A" Criminal Session of MECKLENBURG Superior Court. 

By indictment proper in form, defendant was charged with mur- 
der. When his case was called for trial, defendant, through his at- 
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torney, tendered a plea of guilty to the offcnse of voluntary man- 
slaughter, which plea was accepted by the State. He was sentenced 
to State Prison for a period of seventeen years from which he appeals. 

Attorney General Robert Morgan and Staff Attorney Carlos W. 
Murray, Jr., for the State. 

Bailey (I% Davis b y  hrelson M.  Casstevens, Jr., for defendant ap- 
pellant. 

Defendant's court-appointed counsel brings forward no assign- 
ment of error, frankly stating that  he is unable to find error but 
asks the court to carefully review the record and grant such relief 
as may be proper. 

An appeal is itself an exception to the judgment and to any 
matter appearing on the face of the record proper. Xtate v .  R u f i n ,  
3 N.C. App. 307, 164 S.E. 2d 503, citing 1 Strong, N.C. Index 2d, 
Appeal and Error, § 26, p. 152. 

We have carefully reviewed the record before us and find that  
the defendant was charged upon a valid bill of indictment, entered 
a plea of guilty to a lesser offense encompassed in said bill of indict- 
ment, and was given a sentence which was within statutory limits. 
State v. Hopper, 271 N.C. 464, 156 S.E. 2d 857; Xtate v .  Williams, 
3 N.C. App. 233, 164 S.E. 2d 404. 

Having found no error upon the face of the record, the judg- 
ment of the superior court is 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA v. VANDY B. CLEAVES 

No. 6926SC108 

(Filed 30 April 1969) 

1. Criminal Law 5 146- guilty plea- appellate review 
When a defendant voluntarily pleads guilty to a charge of crime, the 

only questions presented on appeal are whether any error appears on the 
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face of the record proper and whether the sentence imposed is in excess 
of the statutory limits. 

2. Constitutional Law § 36-- cruel and unusual punishment 
Punishment which does not exceed the limits fixed by statute cannot 

be considered cruel and unusual in a constitutional sense. 

3. Criminal Law § 13+ consecutive sentence8 
The trial court has authority to provide that sentences imposed upon 

defendant's pleas of guilty to separate offenses run consecutively. 

APPEAL by defendant from Falls, J., 30 September 1968 Session 
of MECKLEXBURG Superior Court. 

By five separate warrants, proper in form, defendant was charged 
with issuing worthlcss checks in violation of G.S. 14-107, the checks 
being in amounts of $16.80, $25.00, $56.94, $21.84, and $86.32 re- 
spectively. In recorder's court defendant pleaded guilty in all cases. 
From sentences imposed, he appealed to the superior court. In su- 
perior court he was represented by court-appointed counsel. He again 
pleaded guilty in all five cases. Judgments were entered imposing 
active prison sentences of 30 days in each of the three cases in- 
volving checks for amounts not exceeding $50.00, and two years & 
each of the two cases involving checks exceeding $50.00, all sentences 
to run consecutively and the first sentence to commence a t  the ex- 
piration of a sentence which had been previously imposed upon de- 
fendant in an earlier case on his plea of guilty to the crime of em- 
bezzlement. The previous sentence had originally been suspended 
and defendant placed on probation. Following defendant's guilty 
pleas and sentencing in recorder's court, probation was revoked after 
due notice to defendant and upon a finding that he had wilfully vio- 
lated the terms and conditions of the probation judgment. 

From the judgments imposed in the worthless check cases, de- 
fendant appealed. The court, on account of defendant's indigency, 
appointed the counsel who had represented defendant a t  the trial to 
represent him in connection witsh his appeal and ordered Mecklen- 
burg County to pay the cost of obtaining a transcript of the trial 
proceedings and of providing the record and brief on appeal. 

Attorney General Robert Morgan and S t a g  Attorney R. S. 
Weathers for the State. 

Michael G. Plumides for defendant appellant. 
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[I] When a defendant voluntarily pleads guilty to a charge of 
crime, the only questions presented on appeal are whether any error 
appears upon the face of the record proper and whether the sentences 
imposed were in excess of statutory limits. State v. Caldwell, 269 
N.C. 521, 153 S.E. 2d 34; State v. Darnell, 266 N.C. 640, 146 S.E. 2d 
800. 

[2, 31 The sole assignment of error in the record is that the pun- 
ishment imposed was '(cruel and unusual under the law and facts of 
this case." The assignment is without merit. It is firmly established 
in our jurisprudence that when the punishment imposed does not 
exceed the limits fixed by statute, i t  cannot be considered cruel and 
unusual in a constitutional sense. State v. Bruce, 268 N.C. 174, 150 
S.E. 2d 216; State v. iMosteller, 3 N.C. App. 67, 164 S.E. 2d 27. The 
sentences imposed upon appellant here did not exceed statutory 
limits. G.S. 14-3; G.S. 14-107. The court's authority to provide that 
such sentences shall run consecutively is also well established. State 
v. Dawson, 268 N.C. 603, 151 S.E. 2d 203. 

No error appears upon the face of this record; the punishment 
was within limits permitted by law. We find 

No error. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. SAMMY KEE, JR. 

No. 6926SC10 

(Filed 30 April 1969) 

1. Criminal L a w  § 88-- cross-examination of defendant as to where- 
abouts of a co-conspirator 

I n  this prosecution for armed robbery in which a witness for the State 
testified that defendant had told him that a certain person had helped 
him commit the robbery, defendant was not prejudiced when the solicitor 
asked him on cross-examination if he knew where that person was and if 
he had that person a s  a witness in this case where the court sustained 
defendant's objections to both questions. 

2. Robbery 9 5-- instructions 
In  this armed robbery prosecution, the court's instructions did not weigh 

too heavily in favor of the State but were fair and accurate. 
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APPEAL by defendant from Falls, J., 2 September 1968 Schedule 
"A" Criminal Session of Superior Court of Mccklenburg County. 

Defendant was tried on a bill of indictment charging him with 
the fclony of armed robbery. Defendant's plea was not guilty. The 
verdict of thc jury was guilty as charged in the bill of indictment. 

From a judgment of imprisonment in the State's prison for not 
less than twcnty-fivc years nor more than thirty years, the defend- 
ant  assigns error and appeals to the Court of Appeals. 

Attorney General Robert Morgan and Deputy Attorney General 
Harry W. McGalliard for the State. 

W. Herbert Brown, Jr., for defendant appellant. 

[I] Delendant conlends that he was prejudiced by the cross-cxam- 
ination of the solicitor. Dcfendant was asked by the solicitor on 
cross-examination if he knew where Cclester Williams was, and the 
defcndant replied that  hc did. The court sustained defendant's ob- 
jection a t  this point. The solicitor therrupon asked the defcndant the 
following cpst ion:  "You don't have Mr. Williams here as a witness 
in the case, do you?" Defendant's counsel objected, and the court 
sustained the objcction, to which the defendant cxceptcd. A witness 
for the State had testified that the defendant had told him that  
Celestcr Williams had helped him commit the robbery under inves- 
tigation. Defendant cites the cases of State v. Foster, 2 N.C. App. 
109, 162 S.E. 2d 583, and State v. Miller, 271 N.C. 646, 157 S.E. 2d 
335, in support of his contention that  the two questions were prej- 
udicial. I n  the Foster case, and also in the Miller case, the defcndants 
were awarded new trials bccause of improper argument of the so- 
licitor, and neither case supports the contention of the defendant. 
It is also noted that the court ~ustained dcfendant's objections; surely 
the defendant is not complaining because the court did what he 
asked. Also, we do not think the defendant was prejudiced by the 
mere asking of the questions. This assignment of error is without 
merit and is overruled. 

121 Defendant also complains that  the court committed prejudicial 
error in its instruction to the jury, in that  the court's charge weighed 
too heavily in favor of the State. We have carefully reviewed the 
charge, and when considered as a whole, we are of the opinion and 



510 I N  THE COURT OF APPEALS [4 

so hold that the court fully, fairly and accurately instructed the 
jury in this case, and no prejudicial error appears. 

In the trial we find 

No error. 

BRITT and PARKER, JJ., concur. 

RAYVON R. LAWS v. LAWRENCE PALMER, JR. 

No. 6925DC24 

(Filed 30 April 1969) 

Appeal and Error § 39- failure to docket record o n  appeal in apt time 
Where record on appeal was not docketed in the Court of Appeals within 

90 days from date of judgment appealed from and no order was entered 
extending the time for docketing, the Court of Appeals es mero motu will 
dismiss the appeal for failure to comply with the Rules. Court of Appeals 
Rules Nos. 5 and 48. 

APPEAL by plaintiff f ron  Snyder, J., a t  the 5 August 1968 Regular 
Civil Session of the District Court of CALDWELL County. 

Plaintiff filed a complaint on 20 July 1967. On 16 August 1967 
defendant demurred. The demurrcr was sustained on 12 March 1968, 
and plaintiff was allowed fifteen days "to serve amended complaint." 
The plaintiff had theretofore on 28 August 1967 filed an amended 
complaint which was served on 26 March 1968. Plaintiff's amended 
complaint, filed after the time for answering had expired, reads as 
follows: 

"1. That the plaintiff is a resident of Caldwell County. 

2. That  the defendant is a resident of Caldwell County. 

3. That the defendant has in his possession ccrtain machinery 
consisting of a tractor, a Bush Hog, 1 Set Rippers, a Disc 
Harrow, a terracing blade, one set of bottom plows and small 
tools and attachments for the tractor, etc., of the value of 
Twelve Hundred Dollars, ($1200.00), the property of plaintiff. 
Plaintiff is entitled to immediate possession of the same, but de- 
fendant refuses on demand to deliver the same to plaintiff. 

4. That defcndant has wrongfully and unlawfully kept posses- 
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sion of the property mentioned above for some time and has 
thereby deprived the plaintiff of possession of use of said prop- 
erty to his great damage in the sum of One Hundred Dollars 
($100.00). 

WHEREFORE, plaintiff prays judgment against defendant for the 
recovery of the possession of t.he propcrty above described and 
for the sum of One Hundred (5100.00) Dollars, together with 
the costs of this action and for interest." 

At  the close of plaintiff's evidence upon niotion of the defendant, 
judgment of nonsuit was allowed and entered on 9 August 1968. 
Plaintiff excepted, assigncd error, and gave notice of appeal. 

L. H.  Wal l  for plaintiff appellant. 

No brief and no Counsel for defendant in  this Court. 

MALLARD, C.J. 

This case was tried and judgment entered under date of 9 August 
1968. The record on appeal was not docketed in the Court of Appeals 
within the time permitted under Rule 5 of the Rulcs of Practice in 
the Court of Appeals. The ninety days allowed in Rule 5 for dock- 
eting the record on appeal in this case expired on Thursday, 7 No- 
vember 1968. The record on appeal was not docketcd until 11 No- 
vember 1968. No order was entered extending the time in which to 
docket the record on appeal. Under Rule 48, the case is subject to  
dismissal and should be and is dismissed by this Court ex mero 
moih for failure to comply with the rules. 

Howevcr, we have also reviewed the record before us and find 
no prejudicial error. We think the judgment of the District Court 
is correct. 

Appeal dismissed. 

BRITT and PARKER, JJ. ,  concur. 
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MARY W. LINEBACK, ADMINISTRATRIX OF THE ESTATE OF JAMES CHARLIE 
CARR, JR., DECEASED v. HAZEL DORA WOOD 

No. 6925SC219 

(Filed 30 April 1969) 

1. Trial  § 1% role  of jury - weight and  credit of evidence 
I t  is for the jury, not the court, to determine the weight and credit 

to be given the testimony of the witnesses and to resohe the confiicts and 
inconsistencies in the evidence. 

2;. Appeal a n d  E r r o r  fj 59- review of judgment of involuntary nonsuit 
On appeal from entry of judgment of involuntary nonsuit, plaintB's 

evidence is to be taken as  true and considered in the light most favorable 
to plaintiff; where plaintiff's evidence as  disclosed by the record on appeal 
was suficient to withstand defendant's motion, a new trial must be 
ordered. 

APPEAL by plaintiff from Rryson, J., 20 January 1969 Session, 
CALDWELL Superior Court. 

Plaintiff brings this action for the wrongful death of her intestate, 
a nine-year-old male child. Plaintiff alleges that the death of the 
intestate was the proximate result of the negligent operation of a 
motor vehicle by the defendant on 18 January 1966. 

At the close of the plaintiff's evidence, the trial judge, upon mo- 
tion of the defendant, entered a judgment of involuntary nonsuit. 
Plaintiff appealed, assigning as error the entry of judgment of non- 
suit. 

Smathers & Ferrell, b y  Forrest A. Ferrell, for plaintiff appellant. 

Townsend & Todd,  b y  J. R. Todd, Jr., for defendant appellee. 

[I, 21 This appeal presents no novel or new question; i t  presents 
only the question of whether plaintiff's evidence is sufficient to sur- 
vive the motion for nonsuit. The plaintiff's evidence in this Record 
on Appeal is conflicting and inconsistent upon the question of how 
the accident occurred; however, i t  is for the jury, not the court, to 
determine the weight and credit to be given the testimony of t,he 
witness and to resolve the conflicts and inconsistencies in the evi- 
dence. Brinkley v. Insurance Co., 271 N.C. 301, 156 S.E. 2d 225; 
Tindle v. Denny, 3 N.C. App. 567 (filed 5 February 1969). When 
viewed in the light of the well established rule that on a motion to 
nonsuit, the plaintiff's evidence is to be taken as true and be con- 
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sidered in the light most favorable to the plaintiff, Brinkley v. In- 
surance Co., supra, we hold that plaintiff's evidence, as disclosed by 
this Record on Appeal, was sufficient to withstand defendant's mo- 
tion. It follows that  we disagree with the trial judge upon this ques- 
tion, and that a new trial must be ordered. 

New trial. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA V. WILLIE EUGENE ALEXANDER 

No. 6926SC216 

(Filed 30 April 1969) 

1. Criminal Law 5 113- t h e  instructions - review of voir dire  testi- 
mony a s  to probable cause of arrest 

Instructions of trial court which inadvertently reviewed the voir dire 
testimony of a police officer concerning the probable cause for his arrest 
of defendant without a warrant, which testimony was given in the ab- 
sence of the jury and consisted of accusatory statements made by per- 
sons not witnesses in the trial, held prejudicial to defendant. 

2. Criminal Law § 16% t h e  instructions - prejudicial e r ror  - state- 
ment  of fact n o t  i n  evidence 

A statement in the instructions of a material fact not contained in the  
evidence constitutes reversible error. 

APPEAL by defendant from Falls, J., 2 December 1968 Schedule 
A Session, MECKLENBTJRG Superior Court. 

Defendant was found guilty by a jury in case No. 68-CR-412 of 
a felonious breaking and entering, and in case No. 68-CR-413 of the 
felony of uttering a forged check. From judgments of confinement 
defendant appealed, assigning errors. 

Robert Morgan, Attorney General, by T. Buie Costen, Staff At- 
torney, for the State. 

Nivens & Brown, by Calvin L. Brown, for the defendant. 

BROCK, J. 
[I] During the course of the trial the arresting officer was exam- 
ined in the absence of the jury concerning probable cause for his 
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arrest of defendant without a warrant. Upon this voir dire consid- 
erable testimony was admitted which was appropriate for the pur- 
poses for which admitted; and this evidcncc on voir dire was prop- 
erly not allowed before the jury. Nevertheless, the trial judge, in 
his charge to the jury, inadvertently reviewed this voir dire testimony. 

Unquestionably, the accusatory and identifying statements made 
t o  the arresting officer by persons who assisted the officer in finding 
and identifying the defendant, which persons were not witnesses in 
defendant's trial, were prejudicial to the defendant in both cases. 

[2] When the trial judge, in his charge to the jury, makes an in- 
accurate statement of facts contained in the cvidcnce, this inaccuracy 
should bc called to his attention during or a t  the conclusion of the 
charge in order that  the error might bc corrected. But a statcrnent 
of a material fact not contained in the evidence constitutes rever- 
sible error. State v .  McCog, 236 N.C. 121, 71 S.E. 2d 921. 

There are other assignments of error, but we refrain from dis- 
cussing them because they probably will not arise upon a new trial. 

New trial in both cases. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. RILEY LEE ELLISOR 
No. 6914SC179 

(Filed 30 April 1969) 

Oriminal Law 155.5, 157- failure to aptly docket record on appeal 
and to include charge in record 

Appeal is dismissed for failure to  docket the r e o r d  on appeal within 
the time prescribed by Rule 5 and for failure to include the charge in the 
record on appeal when exception is taken thereto a s  required by Rule 
19(a). Court of Appeals Rule NO. 48. 

APPEAL by defendant from Clark, J., 28 October 1968 Criminal 
Session of the Superior Court of DURHAM. 

The defendant was charged in two separate bills of indictment 
with forgery and uttering a forged document. The chargcs were con- 
solidated for trial, and the defendant entered a plea of not guilty. 
The jury found the defendant not guilty on the charges of forgery 
and guilty of the two charges of uttering a forged instrument. From 
judgment entered on the jury verdict, defendant appeals. 
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Attorney General Robert Morgan by Deputy Attorney General 
Harrison Lewis and Trial Attorney I. B. Hudson, Jr., for the State. 

Bryant, Lipton, Bryant & Battle by James B. Maxwell for de- 
fendant appellant. 

Judgment in this action was signed and entered on 1 November 
1968. The record on appeal was not docketed in this Court until 10 
February 1969. "Rule 5, Rules of Practice in the Court of Appeals 
of North Carolina, requires that the record on appeal be docketed 
within ninety days after the date of the judgment unless an exten- 
sion of time shall have been granted by the trial tribunal. The record 
before us does not contain an order extending the time within which 
to  docket." Osborne v. He~zdrix, 4 N.C. App. 114, 165 S.E. 2d 674. 

Rule 19(a) ,  Rules of Practice in the Court of Appeals of North 
Carolina, requires that  the record on appeal shall contain "The 
pleadings on which the case was tried, the issues, and the order, 
judgment, decree, or determination appealed from shall be included 
in the record on appeal in all cases, and the charge of the Court 
where there is exception thereto." Although defendant has excepted 
to portions of the charge and has argued these exceptions in his 
brief, the charge is not included in the record before us. 

We have, nevertheless, carefully examined the questions raised 
by the defendant in his brief, most of which are evidentiary, and 
find no prejudicial error. 

For failure t,o comply with the rules of this Court, the appeal is 
dismissed. Rule 48, Rules of Practice in the Court of Appeals of 
North Carolina. 

MALLARD, C.J., and CAMPBELL, J., concur. 

STATE O F  NORTH CAROLINA V. ROGER RICKEY WILLIAMS 

No. 692650213 

(Filed 30 April 1969) 

1. Criminal Law 8 161- appeal as exception to the judgment 
An appeal is itself an exception to the judgment and to any other 

matter appearing on the face of the record. 
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2. Criminal Law S 23- validity of guilty plea - contention t h a t  de- 
fendant was promised probation 

Defendant, who received active prison sentence upon his plea of guilty 
to breaking and entering and larceny, is not entitled to a new trial on 
contention that he was promised by his privately-retained trial counsel 
he would be placed on probation if he entered the plea of guilty, the cer- 
tificate of the court in the record showing that defendant's written plea 
of guilty was freely, understandingly and voluntarily made. 

APPEAL by defendant from Copeland, S.J., 2 December 1968 
Schedule "C" Session, Criminal Term, Superior Court of MECKLEN- 
BURG. 

Defendant was charged, under proper bill of indictment, with 
breaking and entering and larceny. He was represented by privately 
retained counsel and entered a plea of guilty a t  the 23 September 
1968 Schedule "C" Criminal Session of the Superior Court of Meck- 
lenburg County. Judge Thornburg heard the evidence; continued 
prayer for judgment, and entered an order requesting the State De- 
partment of Corrections to make a pre-sentence diagnostic study of 
defendant and for that  purpose he was committed to the State De- 
partment of Correction for 60 days. The diagnostic study was made 
a t  Polk Youth Center and defendant was returned to Mecklenburg 
on 25 November 1968. The defendant was before Judge Copeland 
for sentencing on 13 December 1968, represented by his counsel. 
Judge Copeland entered judgment that  defendant be imprisoned for 
not less than three nor more than five years with the recommenda- 
tion that  sentence be served a t  Polk Youth Center. Letter of defend- 
ant dated 18 December 1968 was accepted by the court as notice of 
appeal. Privately retained counsel requested that  he be permitted t o  
withdraw because the basis of appeal was alleged conduct of coun- 
sel. The request was granted, and upon defendant's request, counsel 
was appointed to perfect the appeal and the county was directed to 
pay costs of original and three copies of the transcript and the costs 
of mimeographing. 

Attorney General Robert Morgan by Assistant Attorney General 
William W .  Melvin and Staff Attorney T .  Buie Costen for the State. 

T .  0. Stennett for defendant appellant. 

[I, 21 The only assignment of error is the defendant's contention, 
contained in his letter accepted as notice of appeal, that he was 
promised by his counsel that if he entered a plea of guilty he would 
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be placed on probation. The record before us contains no exceptions 
taken a t  the time of trial. However, since an appeal is itself an ex- 
ception to  the judgment and to any other matter appearing on the 
face of the record, State v. Barnett, 218 N.C. 454, 11 S.E. 2d 303, 
we have carefully examined the record and find no error on the face 
thereon. 

[2] The signed plea is a part of the record, and the answers to the 
questions are clear and unequivocal. The certificate of the court 
thereon is complete and finds that the plea of guilty by defendant 
was freely, understandingly and voluntarily made, and was made 
without undue influence, compulsion or duress, and without promise 
of leniency. 

The judgment of the trial court is 

Affirmed. 

CAMPBELL and BROCK, JJ., concur. 

STATE O F  NORTH CAROLINA v. SAMMY JAY WADDELL 

(Filed 30 April 1969) 

1. Gonstitutional Law 3% r ight  t o  counsel - misdemeanor amount- 
ing  to serious offense 

A defendant charged with a misdemeanor amounting to a serious of- 
fense, which is one for which the authorized punishment exceeds six 
months' imprisonment and a $500 fine, has a constitutional right to the 
assistance of counsel during his trial in the superior court; G.S. 154.1, 
insofar a s  it  purports to leave to the discretion of the trial judge the a p  
pointment of counsel for indigent defendant charged with a misdemeanor 
amounting to a serious offense, is unconstitutional. 

2. Const i tut iond Law 9 32-- right  t o  counsel - serious misdemeanor 
-duty of t r ia l  judge 

Where defendant is charged with a misdemeanor amounting to a serious 
offense and is not represented by privately employed counsel, the presid- 
ing judge must (1) settle the question of defendant's indigency and ( 2 )  
if defendant is indigent, appoint counsel to represent him unless counsel 
is knowingly and understandingly waived ; these findings and determina- 
tions should appear of record. 
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3. Constitutional Law 5 3% serious misdemeanor - failure of court 
to appoint counsel o r  make  findings as t o  indigency 

Defendant who appeared without counsel in the superior court and en- 
tered pleas of guilty to charges of resisting an officer and assault with a 
deadly weapon is entitled to a new trial where the record is silent a s  to 
whether he was able to employ counsel, whether he requested appointment 
of counsel, and whether he waived his right to counscl, both crimes being 
misdemeanors amounting to serious offenses. 

APPEAL by defendant from Bryson, J., 25 Novcmber 1968 Ses- 
sion, YANCEY Superior Court. 

The defendant, appearing without counsel, pleaded guilty to the 
charges contained in two bills of indictment; one charging him with 
resisting an officer (G.S. 14-223), and thc other charging him with 
an assault with a deadly weapon. 

Upon the pleas the court entered judgments of confinement for 
two years in each case, thc terms tlo run consecutively and not con- 
currently. 

Robert Morgan, Attorney General, by Millard R. Rich, Jr., As- 
sistant Attorney General, for  the State. 

Cecil C. Jackson, Jr., for defendant. 

BROCK, J. 

[I, 31 The Record on Appeal discloscs that defendant appeared 
in Superior Court and entered his pleas of guilty without counsel. 
However, the record is silent as to whether he was able to employ 
counscl, whether he was indigent, whether he requested appointment 
of counsel, or whether he waived his right to counsel. ('Waiver of 
counsel may not be presumed from a silent record. 'The record must 
show, or there must be an allegation and evidence which show, that 
an accused was offered counsel but intelligently and understandingly 
rejected the offer. Anything less is not a waiver.' " State v. Morris, 
275 N.C. 50, 165 S.E. 2d 245. As clearly stated by Huskins, J., speak- 
ing for our Supreme Court in State v. Morris, supra, ". . . defend- 
ant here, who is charged with a serious offense, has a constitutional 
right to thc assistance of counsel during his trial in the superior 
court and that G.S. 15-4.1, insofar as it purports to leave to the dis- 
cretion of the trial judge the appointment of counsel for indigent de- 
fendants charged with serious offenses, is unconstitutional. A serious 
offense is one for which the authorized punishment exceeds six 
months' imprisonment and a $500 fine." 

[2, 31 This case cannot be distinguished in principle from the sit- 
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uation which was dealt with by our Supreme Court in Morris, and 
again we quote a portion of that opinion which is directly applicable 
to the present case. "For failure of the trial judge to determine in- 
digency and appoint counsel to represent defendant if indigent, the 
judgment must be vacated and a new trial ordered. At the next trial 
if defendant is not represented by privately employed counsel, the 
presiding judge shall (1) settle the question of indigency, and (2) 
if defendant is indigent, appoint counsel to represent him unless 
counsel is knowingly and understandingly waived. These findings and 
determinations should appear of record." State v. Morris, supra. 

We think i t  appropriate to point out that the proceedings be- 
fore Judge Bryson occurred approximately two months before the 
opinion in Morris was filed. Apparently Judge Bryson was exercis- 
ing the discretion purportedly granted by G.S. 15-4.1. 

Upon authority of State v. Morris, supra, a new trial must be 
ordered. 

New trial. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. ARCHIE LEE HENDERSON 

No. 6926SC192 

(Filed 30 April 1969) 

APPEAL from Falls, J., 2 December 1968, Schedule "A" Session, 
MECKLENBURG County Superior Court. 

Archie Lee Henderson (defendant) was charged in a proper bill 
of indictment with the felony of breaking and entering a warehouse 
building with the intent to steal merchandise therefrom. The build- 
ing was occupied by Cargo Salvage Company, a sole proprietorship 
owned and operated by Amvan Hasson. 

The defendant was represented by court-appointed counsel a t  his 
trial. The defendant personally and through his attorney entered a 
plea of guilty to the above charge. The trial judge then questioned 
the defendant a t  length in open court about this plea. He thereafter 
entered an order to the effect that the defendant freely, voluntarily, 
and understandingly entered a plea of guilty to the charge and that, 
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a t  the time, the defendant knew and understood the penalty which 
the court could impose upon such plea. 

From the imposition of a sentence of not less than seven years 
nor more than ten years in the Statc prison, the defendant appealed 
to this Court. The trial judge authorized thc defendant to take this 
appeal as an indigent and assigned counsel to prepare the case on 
appeal and to present the case to this Court. 

Attorney General Robert Morgan and Staff Attorney Carlos W. 
Murray, Jr., for the State. 

W. Herbert Brown, Jr., for defendant appellant. 

CAMPBELL, J. 
CounseI for defendant in his brief stated: 
"After diligent study of the record in this case, this attorney can 

find no assignment of error anywhere in the proceedings of said case 
but submits the entire Record and this Brief to the Court for its de- 
termination as to whether or not any error heretofore has been com- 
mitted to the prejudice of the defendant." 

We have reviewed the record in this case and can find no error 
in the proceedings in the trial court. 

Since the defendant had a fair and impartial trial and since no 
error was called to the attention of this Court or appeared on the 
face of the record, the judgment of the superior court is 

Affirmed. 

BROCK and MORRIS, JJ., concur 

STATE OF NORTH CAROLINA v. KELLY DEAN CARVER 
No. 693OSC69 

(Filed 30 April 1969) 

APPEAL by defendant from Jackson, J., a t  the July 1968 Regular 
Criminal Session of HAYWOOD Superior Court. 

The defendant was charged in a bill of indictment, proper in 
form, with store breaking and larceny. The jury found the defend- 
ant guilty as charged on the store breaking count and not guilty of 
larceny. From active prison sentence imposed, defendant appealed. 
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Attorney General Robert illorgan and S ta f f  Attorney Carlos W .  
Murray,  Jr., for the State. 

Frank D. Ferguson, Jr., for defendant appellant. 

In  his brief, defendant's court-appointed counsel brings forward 
no assignment of error and states that  he is unable to find error in 
the record. He  asks that the court review the record for error and 
this we have done. We find that the defendant was charged under a 
valid bill of indictment, that he was given a fair trial free from 
prejudicial error, and that the sentence imposed was within statutory 
limits. State v. Williams, 3 N.C. App. 233, 164 S.E. 2d 404, and 
cases therein cited. 

The judgment of the superior court is 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA v. LARRY NELSON HEDRICK 

No. 6926SC211 

(Filed 30 April 1969) 

APPEAL by defendant from Falls, J., 30 September 1968 Schedule 
A Session, MECKLENBURG Superior Court. 

Defendant was charged in a bill of indictment with three felony 
counts: (1) felonious breaking and entering, (2) felonious larceny 
of goods of a value of $1,675.50, and (3) feloniously receiving stolen 
goods of a value of $1,675.50. 

Defendant, through his counsel in open court, tendered a plea of 
guilty to the felony of receiving stolen goods of a value of more than 
$200.00, knowing them to have been previously stolen. The plea was 
accepted by the State and approved by the presiding judge, and 
judgment of confinement was entered. Defendant gave notice of ap- 
peal. 
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Robert Morgan, Attorney General, by Carlos W .  Murray, Jr., 
Staff Attorney, for the State. 

Alfred F. Welling, Jr., for the defendant. 

BROCK, J. 
This appeal presents the face of the record proper for review. 

Counsel for defendant candidly and appropriately states that his 
examination of the record discloses no error; with this appraisal we 
agree. The record on appeal shows that  the Court was properly or- 
ganized and had jurisdiction, the indictment was valid in form, de- 
fendant was represented by counsel, defendant entered a plea of 
guilty to the third count in the bill, and the sentence imposed is 
within authorized limits. 

No error. 

CAMPBELL and MORRIS, JJ., concur. 
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No. 692DC256 

(Filed 28 May 1969) 

1. Appeal a n d  Er ror  9 41; Criminal Law 5 15% record on  appeal - cases consolidated f o r  hearing - separate appeals 
Where 44 cases were divided into 9 separate groupings and consolida- 

tions for hearing in the juvenile court, i t  is error to lump the 44 cases 
together into one record upon appeal to the Court of Appeals, and the 
appeals are subject to dismissal for failure to present a proper record. 
Court of Appeals Rule No. 48. 

2. Constitutional L a w  5 29; Courts 5 15; Infants  3 10- juvenile 
hearings - jury trial 

A jury trial is not required in a juvenile court proceeding by either the 
United States Constitution or the North Carolina Constitution. 

3. Constitutional Law $j 30; Courts 9 15; Infants  5 lO-- juvenile 
hearing - exclusion of general public 

Constitutional rights of juveniles are not violated by the exclusion of 
the general public from the juvenile court hearing as authorized by G.S. 
110-24, a public trial not being required in a juvenile court proceeding. 

4. Courts 5 15; Infants  5 1 6  Juvenile Courts Act-constitution- 
ality 

The North Carolina Juvenile Courts Act, G.S. Ch. 110, Art. 2, is not 
unconstitutional for vagueness and uncertainty. 

5. Appeal a n d  Error 5 19; Ci.iniinal Law 5 15% appeal in fo rma 
pauperis f rom juvenile court  

In this juvenile court proceeding, it  was not error for the juvenile court, 
upon request by counsel that the juveniles be allowed to appeal in fomna 
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pauperis, to suggest to counsel that the statutory procedure pertaining to 
an appeal in forma pauperis be complied with, and failure of the court to  
allow the appeals in, forma pauperis is not error where the statutory pro- 
cedure for such appeals was not followed. 

APPEALS from Ward,  J., Juvenile Session, 9 January 1969, HYDE 
County District Court. 

Each of these forty-four cases arose out of separate petitions 
charging each juvenile with various wilful and unlawful acts com- 
mitted in Hyde County on different dates and diffcrent occasions. 
The petitions requcsted that the district court, sitting as the juvenile 
court, hear and determine each case and "if need be found, to give 
said child such oversight and control as will promote the welfare of 
such child and the best interest of the State." 

I n  some instances, more than one petition was filed charging the 
same juvenile with different wilful and unlawful acts comnitted on 
different dates and different occasions. 

I n  general, these juveniles, who wcre under the age of sixteen, 
placed themselves upon the main public thoroughfares in the county 
seat of Hyde County for the purpose of blocking and stopping ve- 
hicular traffic on said thoroughfares. On other occasions, they dis- 
turbed the public schools and defaced and destroyed school property. 

The petitions set out in particular the accusations against each 
juvenile, a typical charge being as follows: 

("That the facts and circumstances supporting this Pctition for 
Court action as follows: 

That  a t  and in t,he County named above on or about Dec. 6, 
1968 the defendant above named did intentionally, unlawfully 
and willfully stand upon thc travcled part or portion of a State 
highway and street passing through and traversing the com- 
munity of Swan Quarter and did willfully, intentionally and un- 
lawfully stand upon that portion of said highway and street 
used by the traveling public in the opcration of automobiles, 
trucks and other motor vehicles in such a way and manner as 
to cause said motor vehicles being operatcd upon the travcled 
portion of said street 2nd highway to stop and ccasc their 
traveling or operation and in some cases caused said motor ve- 
hicles and the operators of same to be detained, stop and cease 
operation and to force same, in some cases, to seek detours or 
other methods of traveling, all in such a way and manner as to  
obstruct, hinder, impair and stop the progress of said motor 
vehicles and their operators and to impede the regular flow and 
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normal traffic of said motor vehicles and their operators upon 
said highway and street, contrary to the statute in such cases 
made and provided, the same being Section 20-174.1 of the Gen- 
eral Statutes of Xorth Carolina, and against the peace and dig- 
nity of the State.' " 

Pursuant to these forty-four separate petitions, forty-four ju- 
venile summonses were issued, one for each child and the parents or 
other person having custody of the child to appear before the judge 
of the juvenile court for a hearing on the petition alleging delin- 
quency. Different days for the various hearings were set and the 
place for the hearings was specified. 

The same counsel appeared in all forty-four cases for the ju- 
veniles. 

Upon motion of counsel for the juveniles, these forty-four cases 
were divided into nine groupings, with each grouping containing from 
one to thirteen cases. 

At  the time and place appointed, District Court Judge Ward 
conducted a hearing, a t  the commencement of which he ordered the 
general public excluded from the hearing room. He stated that he 
was going to conduct a juvenile hearing, not a criminal trial, and 
that  no child would be found to have committed a crime. He there- 
upon ordered the general public excluded from the hearing room and 
stated that  only officers of the court, the juveniles, their parents or 
guardians, their attorney and witnesses would be present for the 
hearing. Judge Ward further stated that only the juvenile cases 
would be heard and that no other court business would be conducted. 
He  then stated: 

"All records may be withheld from indiscriminate public inspec- 
tion in the discretion of the Court but such record shall be open 
to inspection by the parents, guardians or other authorized rep- 
resentatives of the child concerned. No adjudication shall op- 
erate as a disqualification of any child for any public office and 
no child shall be denominated a criminal by reason of such ad- 
judication nor shall any such adjudication be denominated s 
conviction. Our Supreme Court has stated that the express in- 
tention of this statute is that in all proceedings under its pro- 
visions the Court shall proceed upon the theory that  a child un- 
der its jurisdiction is the ward of the State and is subject to the 
discipline and entitled to the protection which the Court should 
give such child under the circumstances disclosed in the case. 
Moreover, any Order of Judgment made by the Court in the 
case of any child should be subject to such modification from 
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time to time as the Court may consider to be for the welfare of 
the child. I n  other words and to summarize, this is not a crim- 
inal case but is a hearing to determine whether these children 
or any of them are delinquent and in need of the protection 
and guidance of the State." 

I n  each instance, counsel for the juveniles requested a jury trial, 
but the requests were denied. 

At  the conclusion of the various hearings, judgments were en- 
tered, a typical judgment being as follows: 

"This matter, coming on tc  be heard, and being heard at this 
regularly calendared session of Juvenile Court for the County 
of Hyde convened this 9th day of January, 1969; and the Court 
having determined that said child is under sixteen (16) years of 
age and is a resident of Hyde County, N. C.; and the Court 
having heretofore explained to the child and to Pencie Collins, 
her mother, the nature of this proceeding; as will appear in the 
minutes; and said child being represented by James E. Furger- 
son, 11, Esq., Attorney of record; and i t  having been agreed to 
by the said James E.  Furgerson, 11, and Hon. Herbert Small, 
Solicitor for this the First Solicitorial District, that this matter 
should be consolidated with 69-5-11 ; 69-5-12; 69-5-14; 69-J-16; 
69-5-28; 69-5-29) for hearing, fifidings and disposition and said 
attorneys having further agreed that  such consolidation is in 
no way prejudicial to sajd child and does not violate the spirit 
or intent of Article 2, Chapter 110 of the General Statutes of 
North Carolina; and it  appearing to the Court, and the Court 
finding as a fact, that  on or about the 13th day of November, 
1968, the said child did in the company of others go upon the 
traveled portion of a main highway in Swan Quarter, N. C., and 
did block and impede traffic, and after being removed from said 
traveled portion of said highway, did return and block and im- 
pede traffic- all said acts having been wilfully and intention- 
ally done and designed to impede traffic, and that said acts con- 
stitute a violation of G.S. 20-174.1, an act for which an adult 
may be punished by law; and it  further appearing to the Court 
and the Court being satisfied and finding as a fact that  the said 
child is in need of the care, protection and discipline of the State, 
and is in need of more suitable guardianship and is delinquent; 
It is now, therefore, ORDERED, ADJTJDGED and DECREED that  Debra 
Ann Collins be, and she is hereby committed to the custody of 
the Hyde County Department of Public Welfare to be placed 
by said department in a suitable institution maintained by the 
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State for the care of delinquents (as said institutions are enum- 
erated in G.S. 134-91), after having first received notice from 
the superintendent of said institution that such person can be 
received, and held by said institution for no definite term but 
until such time as the Board of Juvenile Correction or the Su- 
perintendent of said institution may determine, not inconsistent 
with the laws of this State; this commitment is suspended and 
said child placed upon probation for 12 months, under these 
special conditions of probation; 

1. That said child violate none of the laws of North Car- 
olina for 12 months; 

2. That said child report to the Director of the Hyde 
County Public Welfare Department, or his designated agent, 
a t  least once each month a t  a time and place designated by said 
Director; 

3. That said child be a t  her residence by 11:OO o'clock P.M. 
each evening. 

4. That said child attend some school, public or private, or 
some institution offering training approved by the Hyde County 
Director of Public Welfare. 

This matter is retained pending further order of the Court. 

This 9th day of January, 1969. 

/s/ Hallett S. Ward" 

From the entry of the judgments in the forty-four cases, each 
juvenile appealed to this Court. 

Attorney General Robert Morgan and Deputy Attorney General 
Ralph Moody for the State. 

James E. Ferguson, I I ,  for defendant appellants. 

[I] Despite the nine separate groupings and consolidations of cases 
in the juvenile court, the juveniles, in utter disregard of the Rules 
of Practice in the Court of Appeals or in any appellate court, lumped 
the forty-four cases together into one record which was filed with 
this Court. It would be entirely proper to dismiss these appeals for 
failure to present a proper record. Rule 48 of the Rules of Practice 
in the Court of Appeals. However, we have nevertheless undertaken 
to review and to dispose of the cases. 



528 I N  T H E  COURT OF APPEALS 14 

All of thc cases stcm from what may be classified as a concerted 
demonstration by Negroes of Hyde County to assert their defiance 
of law and order and to disrupt the normal economic and social life 
of Hyde County by a wilful, intentional and flagrant disregard and 
violation of laws duly enacted by thc governing bodies of the State 
for the public welfare and orderly conduct of human affairs for all 
citizens of the State. 

The forty-four cases have certain common features which may 
be considered in an effort to determine the legal questions presented. 
Counsel for the juveniles, both a t  the time of oral argument and 
later in writing, stated that  all exceptions were withdrawn and aban- 
doned, except for the four legal questions which are common to each 
case. I n  view of this withdrawal and abandonment, this Court agreed 
to hear and decide these questions, de~pi te  the failure to comply 
with proper appellate procedure as above stated. 

The four questions are: 1. Is a jury trial required in a juvenile 
court proceeding? 2. I s  a public trial required in a juvenile court 
proceeding? 3. I s  the North Carolina Juvenile Courts Act uncon- 
stitutional because of vagueness? 4. Did the juvenile court commit 
error by preventing an appeal i n  jorma pauperis? 

[2] The first question presented for determination is whether a 
jury trial is required in a juvenile court proceeding. I n  support of 
their argument that  a jury trial is required, the juveniles rely upon 
Re Whittington, 391 U.S. 341, 20 L. Ed. 2d 625, 88 S. Ct. 1507; 
Duncan v. Louisiana, 391 U.S. 145, 20 L. Ed. 2d 491, 88 S. Ct. 1444; 
Re Gault, 387 U.S. 1, 18 L. Ed. 2d 527, 87 S. Ct. 1428. 

While Duncan involved the right to a jury trial, i t  did not in- 
volve juveniles or a juvenile court proceeding. Therefore, the case 
may be dismissed from further consideration. Whittington did not 
make any judicial determination and i t  merely referred the matter 
back to the Ohio Court for consideration in light of Gault. There- 
fore, the only authority to substant,iate thcir argument is Gault, 
which considered in some depth juvenile court proceedings. I n  re- 
viewing the history of such proceedings in the light of whether they 
complied with due process of law, the United States Supreme Court 
stated: 

"It is claimed that juveniles obtained benefits from the special 
procedures applicable to them which more than offset the dis- 
advantages of denial of the substance of normal due process. 
As we shall discuss, the observance of due process standards, 
intelligently and not ruthlessly administered, will not compel 
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the States to abandon or displace any of the substantive bene- 
fits of the juvenile process. But it is important, we think, that 
the claimed benefits of the juvenile process should be candidly 
appraised. . . . 

. . . We do not mean by this to denigrate the juvenile court 
process or to suggest that there are not aspects of the juvenile 
system relating to offenders which are valuable. But the fea- 
tures of the juvenile spst.rm which its proponents have asserted 
are of unique benefit will not be impaired by constitutional 
domestication. For example, the commendable principles relat- 
ing to the processing and treatment of juveniles separately from 
adults are in no way involved or affected by the procedural is- 
sues under discussion. Further, we are told that one of the im- 
portant benefits of the special juvenile court procedures is that 
they avoid classifying the juvenile as a 'criminal'. The juvenile 
offender is now classed as a 'delinquent'. There is, of course, no 
reason why this should not continue. I t  is disconcerting, how- 
ever, that  this term has come to involve only slightly less 
stigma than the term 'criminal' applied to adults. It is also em- 
phasized that in practically all jurisdictions, statutes provide 
.that an adjudication of the child as a delinquent shall not operate 
as a civil disability or disqualify him for civil service appoint- 
ment. There is no reason why the application of due process re- 
quirements should interfere with such provisions." 

The United States Supreme Court went on to point out that ju- 
venile hearings must measure up to the essentials of due process and 
fair treatment. In  so holding i t  was stated that such hearings need 
not conform to all of the requirements of a criminal trial or even of 
the usual administrative hearing. However, certain requirements 
must be followed in order to measure up to the essentials of due 
process and fair treatment. Proper notice must be given to both 
the juvenile and his parents, that is li(n)otice which would be 
deemed constitutionally adequate in a civil or criminal proceed- 
ing." Likewise, the United States Supreme Court held that a ju- 
venile was entitled to counsel and "(t)he child and his parents must 
be notified of the child's right to be represented by counsel retained 
by them, or if they are unable to afford counsel, that counsel will 
be appoint,ed to represent the child." It was then held that the rights 
of confrontation and cross-examination and the privilege against 
self-incrimination must be observed in a juvenile court proceeding. 
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The United States Supreme Court stated: 

"We conclude that  the constitutional privilege against self-in- 
crimination is applicable in the case of juveniles as i t  is with 
respect to adults. We appreciate that special problems. may 
arise with respect to waiver of the privilege by or on behalf of 
children, and that  there may well be some differences in tech- 
nique. . . ." 

The United States Supreme Court furthcr stated: 

". . . a determination of delinquency and an order of commit- 
ment to a state institution cannot be sustained in the absence 
of sworn testimony subjected to the opportunity for cross-exam- 
ination in accordance with our law and constitutional require- 
ments." 

Gault was not decided by a unanimous court. There were two 
concurring opinions and one dissenting opinion. Another opinion con- 
curred in part and dissented in part. 

There is certainly nothing in Gault to support the argument that  
a jury trial is required in juvenile court procecdings. On the con- 
trary, the decision clearly shows bhat juvenile court proceedings are 
not to be considered as criminal cases and they are not to be held to 
the requirements of a criminal case. Juvenile court proceedings are 
to continue as distinct and separatc proceedings. While the essen- 
tials of duc proccss and fair treatment are to be maintained, this 
does not by any means require a jury trial. I n  the instant case, all 
of the hearings conducted by Judge Ward measured up to the essen- 
tials of due process and fair treatment, as those tcrms were used 
and applicd in Gault. 

In  Com~non7uealth v. Johnson, 211 Pa. Supcr. 62, 234 A. 2d 9, 
the Pennsylvania Superior Court reviewed thc Gault decision and 
rejected the position that  a jury trial must be afforded in a juvenile 
court proceeding. It was stated: 

"The National Crime Commission Rcport, supra, to which the 
Supreme Court frcquently referred in Gadt,  contains the fol- 
lowing significant statcmcnt,: 'Most States do not provide jury 
trial for juvenilcs. Evcn Illinois, Ncw York, and California, 
which have recently revised thcir juvenile court laws to in- 
crease procedural safeguards for the child, have not extended 
the right to trial by jury. There is much to support the implicit 
judgment by these States that  trial by jury is not crucial to a 
systcm of juvenile justice. As Tms REPORT HAS SUGGESTED, THE 
STANDARD SHOULD BE WHAT ELEMENTS OF PROCEDTJRAL PROTEC- 
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TION ARE ESSENTIAL FOR ACHIEVING JUSTICE FOR THE CHILD 
WITHOUT UNDULY IMPAIRING THE JUVESILE COURT'S DISTINC- 
TIVE VALUES. (Emphstsis added). 

'As has been observed, "A jury trial would inevitably bring a 
good deal more formality to the juvenile court without giving 
the youngster a demonstrably better fact-finding process than 
trial before a judge." ' 
I n  summary, we are in full agreement with the holding of the 
Supreme Court that  the constitutional safeguards of the Four- 
teenth Amendment guaranteed to adults must similarly be ac- 
corded juveniles. It is inconceivable to us, however, that our 
highest Court attempted, through Gault, to undermine the basic 
philosophy, idealism and purposes of the juvenile court. We be- 
lieve that  the Supreme Court did not lose sight of the humane 
and beneficial elements of the juvenile court system; it  did not 
ignore the need for each judge to determine the action appro- 
priate in each individual case; i t  did not intend to convert the 
juvenile court into a criminal court for young people. Rather, 
we find that the Supreme Court recognized that  juvenile courts, 
while acting within the constitutional guarantees of due process, 
must, nonetheless, retain their flexible procedures and techniques. 
The institution of jury trial in juvenile court, while not ma- 
terially contributing to the fact-finding function of the court, 
would seriously limit the court's ability to function in this 
unique manner, and would result in a sterile procedure which 
could not vary to meet the needs of delinquent children. Ac- 
cordingly, we reject appellant's request for a jury trial." 

[2] In passing on this specific question, the North Carolina Su- 
preme Court has held that  the constitutional guarantee of a right 
to trial by jury does not apply in juvenile court proceedings. State 
v.  Frazier, 254 N.C. 226, 118 S.E. 2d 556. Therefore, i t  follows that, 
since neither the Constitution of the United States as interpreted by 
the United States Supreme Court nor the Constitution of North 
Carolina as interpreted by the North Carolina Supreme Court re- 
quires a jury trial in a juvenile court proceeding, the first question 
is answered in the negative. 

[3] The second question presented for determination is whether 
a public trial is required in a juvenile court proceeding. As previously 
pointed out, Judge Ward ordered the general public excluded from 
the hearing room and stated that  only officers of the court, the ju- 
veniles, their parents or guardians, their attorney and witnesses 
would be present for the hearing. He  then announced that  only the 
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juvenile cases would be heard and tlhat no other court business would 
be conducted. This was in keeping with the provisions of the North 
Carolina Juvenile Courts Act. 

Counsel for the juveniles has furnished no authority to support 
a holding that G.S. 110-24 is unconstitutional in that i t  provides for 
the exclusion of the general public from a juvenile hearing. The pro- 
vision is certainly not unfair or lacking in due process. The ob- 
jectives of the North Carolina Juvenile Courts Act are to provide 
measures of guidance and rehabilitation for the child and to pro- 
vide protection for society. It does not seek to fix criminal respon- 
sibility, guilt and punishment. The exclusion of the general public 
from such a hearing is deemed to be beneficial for the rehabilitation 
of the child involved. In the instant case, i t  is true that such a pro- 
vision thwarted the hopcs and desires of those instigating and pro- 
moting these unfortunate children in their public demonstrations. 
The deprivation of a public forum to further their misguided and 
antisocial conduct does not make i t  wrong or illegal in a constitu- 
tional sense. 

[3] A public trial is not required in a juvenile court proceeding. 
Therefore, the second question is answered in the negative. 

[4] The third question presented for detcrmination is whether the 
North Carolina Juvenile Courts Act is unconstitutional because of 
vagueness. Art. 2 of Chap. 110 of the General Statutes of North 
Carolina provides for juvenile courts and for the procedure therein. 
Exclusive original jurisdiction of a child less than sixteen years of 
age is provided for as follows: 

"(1) Who is delinquent or who violates any municipal or State 
law or ordinance or who is truant, unruly, wayward, or 
misdirected, or who is disobedient to parents or beyond 
their control, or who is in danger of becoming so; or 

(2) Who is neglected, or who engages in any occupation, call- 
ing, or exhibition, or is found in any place where a child 
is forbiddcn by law to be and for permitting which an 
adult may be punished by law, or who is in such condi- 
tion or surroundings or is under such improper or in- 
sufficient guardianship or control as to endanger the 
morals, health, or general welfare of such child; or 

(3) Who is dependent upon public support or who is desti- 
tute, homeless, or abandoned, or whose custody is sub- 
ject to controversy. 

When jurisdiction has been obtained in the case of any 
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child, unless a court order shall be issued to the contrary, or un- 
less the child be committed to an institution supported and con- 
trolled by the State, i t  shall continue for the purposes of this 
article during the minority of the child. The duty shall be con- 
stant upon the court to give each child subject to its jurisdiction 
such ovcrsight and control jn the premises as  will conduce to  
the welfare of such child and to the best interest of the State." 

The juveniles assert that  the statute is void because of vagueness 
and uncertainty and because i t  requires one to guess as to its rnean- 
ing. This same contention was made in State v. Wiggins, 272 N.C. 
147, 158 S.E. 2d 37, with rcgard to another statute. The North Car- 
olina Supreme Court stated: 

"It is elementary that in the const,ruction of a statute words 
ought to be given their plain and ordinary meaning unless the 
context, or the history of the statute, requires otherwise. . . ." 

The words in Art. 2 of Chap. 110 have well-defined meanings 
and have been construed time and time again in decisions dealing 
with juvenile courts. The provisions of t.his article have been upheld 
by the North Carolina Supreme Court. 

[4] Suffice i t  to say that the North Carolina Juvenile Courts Act 
is not unconstitutional because of any vagueness. Winner v. Brice, 
212 N.C. 294, 193 S.E. 400. Thercforc, the third question is answered 
in the negative. 

151 The fourth question presented for determination is whether 
the juvenile court committed error by preventing an appeal in forma 
pauperis. The record in the instant case reveals the following: 

'(COURT: DO you wish to note any appeal? 

MR. FERGUSON: Yes, and I would like 60 days in which to 
prepare the case on appeal. 

COURT: I am afraid that this is too much time, too much time 
under the rules. 

MR. FERGUSON: I would also like to be allowed to proceed in 
forma pauperis. 

COURT: I am afraid that I cannot allow that  sinlply upon your 
request. We should examine the statutes, howevcr; I am willing, 
if I can, t,o allow you to proceed without an appeal bond. Ex-  
CEPTION NO. 16. 

MR. FERGUSON: YOU might pcrn~it me to have the parents 
sworn and treat the testimony as an affidavit,. 
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COURT: I am afraid that  I cannot do that. EXCEPTION NO. 17. 
I am going to suggest that  you dictate your own appcal entries 
in whatever fashion you deem appropriate and I will sign what- 
ever you dictate." 

As the above excerpt reveals, even after Judge Ward suggested 
to  counsel for the juveniles that  the statutes be cxamined in order to  
comply with the statutory procedure for an appeal in forma pauperis, 
counsel failed to look a t  said statutes and did not in any way com- 
ply with the procedure provided by law for an appcal in forma 
pauperis. 

It was not error for Judge Ward to suggest to counsel for the 
juveniles that  the statutory procedure pertaining to an appeal in 
forma pauperis be complied with. Since such procedure was not 
complied with by the juveniles, no error was committed. Therefore, 
the fourth question is answercd in the negative. 

There bcing no error in the trial of these cases in the juvenile 
court, the various judgments in thc forty-four cases are 

Affirmed. 

We concur 
MALLARD, C.J. and MORRIS, J. 

DORIS H. THRASHER v. JAMES P. THRASHER 
No. G92SSC110 

(Filed 28 May 1969) 

1. Judgments § 1% collateral attack 
A collateral attack is one in which a plaintiff is not entitled to the re- 

l id demanded in the complaint unless the judgment in another action is 
adjudicated invalid. 

2. Constitutional Law § 2% full faith and credit to foreign judg- 
ment 

Full faith and credit must be given to a judgment of a court of another 
state. U. S. Constitution, Art. IV, 3 1. 

3. Constitutional Law 26; Judgments 22-- attack on foreign 
judgments 

A judgment of a court of another state may be attacked in this State, 
but only upon the grounds of lack of jurisdiction, fraud in the procure- 
ment, or as being against public policy. 



N.C.App.1 SPRING SESSION 1969 535 

4. Judgments  § 22-- at tack on  foreign judgments - presumption of 
jurisdiction 

When a judgment of a court of another state is challenged on the 
ground of jurisdiction, thcre is a presumption the court had jurisdiction 
until the contrary is shown. 

5. Judgments  3 33- at tack on  foreign jud-merit - burden of proof 
The burdcn to overcome preswnption of the validity of a foreign judg- 

ment rests upon the party attacking the judgment. 

6. Divorce and  Alimony § 25; Judgments  § 22-- at tack on  foreign 
decree of divorce - f raud  

Where femme plaintiff instituted a divorcc action in another state and 
testified that she and her husband were residents of that state, and the 
defendant was served with process and was represented at  the trial by 
counsel, plaintiff may not attack in this State the validity of the divorce 
decree on grounds that  she was coerced by the defendant to perpetrate a 
fraud on the out-of-state court by swearing falsely as  to her place of 
residence, and the decree is valid in this State under the full faith and 
credit clause of the United States Constitution. 

7. Judgments  § 31- parties - standing to make  at tack o n  judgments 
The party a t  whose instance a judgment is rendered is not entitled, in 

a collateral proceeding, to contend that the judgment is invalid. 

8. Judgments  5 27- at tack o n  judgment - perjury - intrinsic f raud  
Perjury is intrinsic fraud and ordinarily is not ground for equitable re- 

lief against a judgment resulting from it. 

APPEAL by defendant from McLean, J., 7 October 1968 Session 
of Superior Court of BUNCOMBE County. 

Plaintiff instituted this action alleging the parties to be husband 
and wife. She seeks to recover permanent alimony, alimony pendente 
lite, and counsel fees under the provisions of Chapter 50 of the Gen- 
eral Statutes as amended. She also seeks the custody of the three 
children of the parties. Personal service of process was had upon 
the defendant on 13 July 1968 in which notice was given of a hear- 
ing on 22 July 1968 in the Superior Court of Buncombe County on 
plaintiff's motion for an award of alimony pendente lite and coun- 
sel fees. Defendant failed to appear and on 22 July 1968 Judge Mc- 
Lean entered an order awarding plaintiff alimony pendente lite in 
the sum of One Thousand Dollars per month for the support and 
maintenance of plaintiff and her three minor children. In addition 
the defendant was ordered to pay One Thousand Dollars for the 
use and benefit of plaintiff's attorney. 

On 1 August 1968 defendant filed a motion in the cause to va- 
cate the judgment awarding counsel fees, and alimony pendente 
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lite alleging among other things that  the Superior Court of Bun- 
combe County was without jurisdiction of the subject matter of 
this action for that  "the plaintiff in this action on the 22nd day of 
June, 1965, obtained a divorce nisi against the dcfendant in Barn- 
stable County, Massachusetts ; 

That  on the 23rd day of January, 1966, the divorce became final 
and so remains; 

Tha t  under said divorce decree, thc Massachusetts court ordered 
the dcfendant to pay to the plajntiff for the support of herself and 
their minor children the amount of $600 pcr month; 

That this defendant has paid to date thc $600.00 per month FO 

ordered by the court." 

Hearing was had upon this motion on 9 September 1968 before 
Judge Froneberger who transferred the casc, without objection, to 
Judge McLean. 

"At the hearing before Judge P. C. Froncbcrger on September 
9, 1968, the defendant, James P. Thrasher, submitted in evidence 
an authenticated copy of divorce proceedings in the case of 
'Doris H. Thrasher vs. James P. Thrasher' entered in the Pro- 
bate Court for the County of Barnstable, Comn~onwealth of 
Massachusetts, which was marked as Defendant's Exhibit I." 

On 13 September 1968 plaintiff filed answer to defendant's mo- 
tion to set aside and vacate the order awarding alimony pendente 
lite and counsel fees in which she alleges that the divorce decree ap- 
pearing in the rccords of the Probate Court, Barnstable County, 
Commonwealth of Massachusetts is null and void. 

At  the hearing before Judge McLean on 3 October 1968 the court 
"rcquestcd additional cvidencc from the plaintiff." Thereupon the 
plaintiff offered hcrself as a witness and testified, after defendant 
had objected "to any tcstimony of Mrs. Thrasher that in any way 
serves to contradict the divorce proceedings. . . ." 

Under date of 7 October 1968 Judgc McLcan made findings of 
fact, conclusions of law, and entcrcd judgment as follows: 

"THIS CAUSE coming on to be heard and being heard before the 
Honorable W. K. McLean, Judgc presiding and holding the 
regular October Civil Term of the Superior Court for Bun- 
combe County, North Carolina, upon the motion in the cause 
filed by the defendant on the 1st day of August, 1968, the plain- 
tiff and her attorney of record, Richard B. Ford, and attorney 
of record for the defendant, J. M. Baley, being present and be- 
fore the court; and 
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It appearing to the court from the record and evidence pre- 
sented at  the hearing, and t,he court finding facts and conclu- 
sions of law as follows: 

1. That the plaintiff and defendant were married on the 31st 
day of May, 1952 in Scarsdale, New York and thereafter lived 
together as husband and wife in New Haven, Connecticut until 
the year 1953 when said parties moved to Cleveland, Ohio, 
where the defendant was employed by American Steel and Wire 
Division of U. S. Steel Company and thereafter continued to 
live as husband and wife in Cleveland, State of Ohio until on or 
about the year 1960 when said parties moved to Newport, Mon- 
mouthshire, England, wherc the husband was employed; (that 
said parties continued to live in England, the defendant until 
the present date and the plaintiff until the month of August, 
1967, when she moved to the City of Asheville, Buncombe 
County, North Carolina and where she is presently resident;) 
that while in the State of Ohio the parties owned their home and 
voted in said state and that said parties have never bccome citi- 
zens of the United Kingdom of Great Britain. 

2. That there were three children born to the marriage of the 
plaintiff and defendant, Deborah Anne Thrasher, born June 18, 
1953 in New Haven, Connecticut, Linda Carol Thrasher, born 
April 5, 1955 in Cleveland, Ohio and Anne Elizabeth Thrasher 
born December 2, 1956 in Cleveland, Ohio. 

3. That this action mias commenced on the 12th day of July, 
1968 by the issuing of a summons and that a duly verified com- 
plaint has been filed and both thc summons and verified com- 
plaint personally served on the defendant and that order for de- 
fendant to appear before the court for the determination of ali- 
mony pendente lite and counsel fees was issued on the 16th 
day of July, 1968 and personally served on the defendant and 
that pursuant thereto Order for alimony pendente lite and coun- 
sel fees entered on the 22nd day of July, 1968. 

4. That on or about the 22nd day of June, 1965 this plaintiff 
traveled from Newport, Monmouthshire, England to Barnstable 
County, Massachusetts for the sole purpose of participating in 
a proceeding in the court, of hlassachusetts for the procurement 
of a divorce from the defendant; that prior to the plaintiff's 
journey from Newport, Monmouthshire, England to Barnstable 
County, Massachusetts the defendant threatened plaintiff that 
unless she made said journey and participated in said divorce 
procceding that he would withhold from her and the three 
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children of their marriage any payments for support and main- 
tenance and that  he would not provide them with the necessary 
funds with which to purchase a home and provide shelter for 
them, the plaintiff a t  that time having been served with notice 
to vacate the house in which she and the t,hree children were 
living by July of 1965 by the former employer of the defendant, 
Richard, Thomas and Baldwin, said employer requiring pos- 
session of the house for an executive of the company; that a t  
said time the plaintiff and hcr children werc without any funds 
or means of support except those provided by the defendant, 
the plaintiff and her children having no relatives or friends in 
England who could come to her aid or assistance and the plain- 
tiff being unable to find work in England for the reason that she 
was unablc to procure a work permit from the British govcrn- 
ment, being a non-resident; that the plaintiff made said journey 
from Newport, Monmouthshire, England to Barnstable County, 
Massachusetts and cntered into said divorce proceedings under 
the coercion, threat, intimidation and fraud of the defendant. 

5. That the plaintiff was not represented by counsel in the 
State of Massachusctts in said procceding for divorce and that  
the attorney, Paul Powers, whose name appears as attorney for 
Doris H. Thrasher in said Massachusetts proceeding, was hired 
and retained by the defendant or by the defendant's father, Mr. 
L. Jamcs Thrasher, and that  said attorney was not in fact rep- 
resenting the interest of said plaintiff in said proceeding and 
that  the plaintiff was without legal counsel and that  in truth 
and in fact said attorney was representing the defendant in said 
proceeding. 

6 .  That  neither the plaintiff nor defendant in June of 1965, a t  
the time of said Massachusetts divorce proceeding, was domiciled 
in or resident in the State of Massachusetts and that the Mass- 
achusetts court was without jurisdiction of the marital res of 
said parties and without authority or power to entertain said 
divorce proceeding. 

7. That  the testimony of the plaintiff and allegations contained 
in the record in said Massachusetts divorce proceeding with re- 
spect to residency and domicile werc: untrue and false and a 
fraud upon the court of Massachusetts and that  said false tes- 
timony and allegations were brought about by the coercion, 
threats, intimidation and fraud of the defendant. 
8. That  said interlocutory decree of divorce entered by the 
Massachusetts court on June 22, 1965 and the final decree of 
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divorce entered on the 23rd day of December, 1965 in the ac- 
tion entitled Doris H. Thrasher, Libellant vs. James P. Thrasher, 
Libellee, are null and void ab initio and without force and effect. 

9. That this court has jurisdiction of the parties and the subject 
matter of this action, the marital res, and the power and au- 
thority to hear and adjudicate the cause. 

Now, THEREFORE, IT IS ORDERED, ADJVDGED AND DECREED: 

1. That the interlocutory decree of June 22, 1965 and the final 
divorce decree of December 23, 1965 entered by t.he court of 
Massachusetts in the proceeding entitled 'Doris H. Thrasher, 
Libellant vs Jamcs P. Thrasher, Libellee' are null and void ab 
initio and without force and effect and not binding upon the 
courts of North Carolina. 

2. That the motion in the cause filed by the defendant on the 
1st day of August, 1968 is dismissed and the defendant is al- 
lowed thirty (30) days until the 3rd day of November, 1968 
within which to file answer to complaint of the plaintiff in this 
proceeding. 

3. That the order for alimony pendente lite and counsel fees 
entered in this cause on the 22nd day of July, 1968, is hereby 
rcaffirmed and shall remain in full force and effect until the 
final detcrmination of this cause." 

The defendant objected, excepted, and assigned error to the find- 
ings of fact, t.he conclusions of law, the entry of the judgment, and 
appealed to the Court of Appeals. 

Richard B. Ford for plaintifi appellee. 
McGuire, Baley & Wood by J. M. Raley, Jr., and Philip G. Car- 

son for defendant appellant. 

MALLARD, C.J. 
Plaintiff's con~plaint contains no reference to the divorce decree 

which she obtained from the defendant in Barnstable County, Mass- 
achusetts. In plaintiff's answer to defendant's motion to set aside 
and vacate the order awarding alin~ony pendente lite and counsel 
fees she alleges that the Massachusetts divorce decree is null and 
void because the Massachusetts court did not have jurisdiction of 
the parties, and that i t  was obtained "by connivance and coercion 
of the defendant and is a fraud upon the courts of Massachusetts." 

[I] Thus i t  develops that the plaintiff's cause of action is a col- 
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lateral attack in the Courts of North Carolina upon a divorce decree 
she, as plaintiff, obtained in Massachusetts. "A collateral attack is 
one in which a plaintiff is not entitled to the relief demanded in the 
complaint unless the judgment in another action is adjudicated in- 
valid." 5 Strong, N.C. Index 2d, Judgnlents, $ 16, p. 32. It is clear 
that in the case before us the plaintiff is not entitled to the alimony 
demanded unless the judgment in the Massachusetts divorce case is 
invalid. Unless the plaintiff is presently married to the defendant 
she is not entitled to alimony pendente lite. 

[2] Undcr the provisions of Art. IV, S 1 of the Constitution of the 
Unitcd States i t  is required that full faith and credit be given to a 
judgment of a court of anothcr state. Thomas v. Frosty Morn Meats, 
266 N.C. 523, 146 S.E. 2d 397. 

[3] Howcver, a judgment of a court of another state may be at- 
tacked in North Carolina, but only upon the grounds ol lack of 
jurisdiction, fraud in the procurement, or as being against public 
policy. 2 Strong, N.C. Index 2d, Constitutional Law, § 26, I n  Re 
Blaloclc, 233 N.C. 493, 64 S.E. 2d 848; Houd~nd  v. Stitzer, 231 N.C. 
528, 58 S.E. 2d 104. 

There is no issue raiscd in this case with respect to the divorce 
decree being against public policy. 

14, 51 It is the law in North Carolina when a judgment of a court 
of another state is challenged on the grounds of jurisdiction that 
there is a prcsurnption the court had jurisdiction until the contrary 
is shown. Thomas v. Frosty Morn Meats, supra. These is a presump- 
tion in favor of the validity of the judgment of a court of another 
state, and the burden to overcome such presumption rests upon the 
party attacking the judgment. 1 Lee, North Carolina Family Law 
3d, $ 92, p. 353. 

In the case of I n  re Uiggers, 228 N.C. 743, 47 S.E. 2d 32, which 
was an action relating to the custody of the children of a marriage 
that had endcd in a divorce obtained in Florida, the court said: 

"The petitioner, Mrs. Annie Bost Biggers, now Mrs. Bennick, 
having entered an appearance and filed answer in the suit in- 
stituted by her former husband, ,]. L. Biggers, in the State of 
Florida, she is bound by the judgment duly entered in that 
court in so far as i t  dissolved the marriage ties. Under the full 
faith and credit clause of the Constitution of the United States, 
Art. IV, sec. 1, the Florida divorce decree is valid here. S. v. 
Williams, 224 N.C. 183, 29 S.E. (2d), 744; McRary v. McRary, 
ante, 714; Williams v. North Carolina, 317 U.S. 287." 
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[6] In  the instant case tlie plaintiff here was libellant (plaintiff) 
in the Massachusetts divorce case. Defendant did not personally ap- 
pear in the Massachusetts court but was served with process and was 
represented a t  the trial by counsel. Plaintif1 pcrsonally appeared in 
Massachusetts and testified in court that she was a resident of Barn- 
stable County, Massachusetts. The divorce decree requires the de- 
fendant to pay the plaintiff the sum of $600.00 on the first of each 
month for the support of the plaintiff and the children, "a,ll until the 
further order of the court." The plaintiff testified that she had re- 
ceived such payments from the date of a separation agreement which 
the parties entercd into in January 1965. The divorce decree became 
final on 23 December 1965. The payments she was receiving from the 
defendant a t  the time of tlie institution of this action amounted to 
$710.00 per month. The divorce decree and the separation agreement 
provide that  the plaintiff herein has the custody of the children of 
the marriage and grants visitation rights to  defendant. It was when 
defendant came to North Carolina to visit his children that  process 
was served on him in this case. I n  July 1967 plaintiff and the defend- 
ant entered into another agreement supplementary to the one ex- 
ecuted in January 1965. I n  this supplemental agreement she is re- 
ferred to as "Ex-wife" and the defendant as "Ex-Husband." The 
fraud and coercion that  plaintiff asserts was imposed on her by the 
defendant was that  he told her he would not provide any support 
and he would not agree to advance the money to buy her a home in 
England unless she would obtain a divorce. And because of this a t  
her husband's request she came to Massachusetts, participated in 
the divorce case, testified as a witness, and on her testimony was 
granted a divorce from thc defendant. The defendant then helped 
her to purchase a home in England by loaning her some money and 
taking a second mortgage on the property. She later sold her home 
in England and purchased a home in Asheville. The defendant again 
loaned her money and took a second mortgage on her home in Ashe- 
ville as security for the loan. She is presently repaying this money to 
the defendant. She testified also that  her father-in-law secured the 
services of the attorney who represented her in the divorce action. 

Plaintiff contends, and the judge found that the plaintiff had 
given false testimony as to her residence in the Massachusetts trial. 
Plaintiff contends and the judgc found that  she was coerced by the 
defendant, and that  because of such coercion, she perpetrated the 
fraud on the Massachusetts court by alleging and testifying that  
both of the parties were residents of Massachusetts. 

I n  Xherrer v. Xherrer, 334 U.S. 343, 92 L. ed. 1429, the wife and 
husband lived in Massachusetts, and the wife went to Florida and 
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instituted a divorce suit there. The husband filed answer denying the 
allegations of the complaint, including that  of domicil. At  the trial 
the husband appearcd and personally tcstified. The wife offered evi- 
dcnce as to her Florida residence and tcstified generally. After find- 
ing that  the wife was a resident and that  the court had jurisdiction 
of the parties and the subject matter a divorce decree was entered 
by the Florida court. Immediately after obtaining the divorce dccree 
the wife married a man whom she had known in Massachusetts and 
about two months later returned to Massachusetts; thereafter the 
husband instituted a statutory action in Massachusetts for a declara- 
tion that  he was justifiably living apart from his wife, alleging that  
the Florida divorce and the wife's subsequent marriage was invalid. 
The Massachusetts court held that the quehtion of jurisdiction in 
the Florida court was open to litigation in Massachusetts. The United 
States Supreme Court allowed certiorari and held that  since the 
husband had appeared and participated in the divorce proceeding 
without availing himself of the opportunity to raise the jurisdic- 
tional question, the Florida court's finding of jurisdiction was res 
judicata and entitled to full faith and credit in Massachusetts. This 
same doctrine is set out in the companion case of Coe v. Coe, 334 
U.S. 378, 92 I,. ed. 1451, in which the husband left Massachusetts 
and went to Nevada and there obtained a divorce. 

I n  1 Lec, North Carolina Family Law 3d, § 98, p. 379 i t  is 
stated that:  

"When both partics have appeared in the divorcing state and 
that  state makes a judicial finding of domicile, the divorce 
granted is not subjcct to a collateral attack in the courts of 
any other state when the litigation is between the parties to the 
divorce proceeding. This is true although actually there may 
have been no domicile in the divorcing state. If the defendant 
appears and participates in the divorce proceeding, he has had 
his 'day in court.' He will not be permitted to retry an issue to 
a previously rendercd divorce decree, whether the issue was 
contcsted or not. The principle of res judicata applies. If the 
question of jurisdiction is not susceptible of collateral attack 
after the litigation in the jurisdiction where the judgmcnt was 
first rcndered, i t  is not subject to collateral attack in another 
state by the spouses who appearcd in the litigation. The full 
faith and credit clause of the Federal Constitution bars a col- 
lateral attack." 

161 In the prescnt case we hold that  the plaintiff camot attack 
in this manner the divorce proceeding in Massachusetts in which she 
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and the defendant both participated. The divorce proceeding was not 
ex parte. It was one instituted by plaintiff. Shc now says that the 
reason she instituted the action was because she needed financial 
help from thc defendant. The plaintiff has had her day in the Mass- 
achusetts court. 

[7] In an annotation in 3 A.L.R. 535 the general rule is stated: 

"The parLy a t  whose instance a judgment is rendcred is not en- 
titled, in a collateral proceeding, to contend that the judgment 
is invalid. Neither want of jurisdiction, defect of procedure, or 
any other ground of invalidity can be availcd of collaterally, 
by thc party who is responsible for the existence of the judg- 
ment." 

In  the case of Varone v. Varone, 359 F.  2d 769 (7th Cir. 1966) 
the court in quoting the Illinois rule said: " 'The rule may now be 
taken as established that the constitutional requirement of full faith 
and credit bars either party to a divorce from collaterally attacking 
the decree on jurisdictional grounds in the courts of a sister state, 
where the defendant participated in the divorce proceedings and 
was accorded full opportunity to contest the jurisdictional issues. 

1 3 ,  

[6] Under the rule enunciated in Sherrer v. Sherrer, and Coe v. 
Coe, we are of the opinion and so hold that plaintiff, because of her 
participation in the Massachusetts divorce proceeding as the mov- 
ing party, could not attack the validity of the divorce decree in 
Massachusetts on jurisdictional grounds. See also Chittick v. Chit- 
tick, 332 Mass. 554, 126 N.E. 2d 495. 

[6] We are also of the opinion and so hold that the North Car- 
Carolina courts must give full faith and credit to t,his decree of t.he 
Massachusetts court and that this bars the plaintiff from this col- 
lateral attack in North Carolina. 

In the case of Chapman v. Chapman, 224 Mass. 427, 113 N.E. 
359 i t  is said: "Where one party has invoked the jurisdiction of a 
court and the other party has voluntarily appeared and submitted 
thereto, i t  is not consonant with ordinary conceptions of justice to  
countenance an attempt a t  repudiation of that jurisdiction, especially 
when the attempt would involve the receiving of considerable sums 
of money without consideration, the confession of bigamy and the 
unsettlemcnt of other domestic relations presumably entered upon 
in innocent reliance upon the jurisdiction of such court." 

It is not consonant with our conception of justice to countenance 
this attempt. by the plaintiff to maintain this action for alimony 



544 I N  THE COURT O F  APPEALS 14 

solely on her testimony under oath, when a considerable sum of 
money is involved, in contradiction of her testimony, under oath, in 
Massachusetts, when according to her testimony a considerable sum 
of money was involved. In Massachusetts she swore she was a resi- 
dent, because money was involved. In North Carolina she now swears 
she was not a resident in Massachusetts a t  that time, and one can 
only speculate as  to whether her testimony has changed because 
money is again involved. There is no other evidence in this record to 
corroborate plaintiff's testimony that she perpetrated a fraud upon 
the Massachusetts court when she testified there that she was a resi- 
dent. 

The case of Donnell v. Howell, 257 N.C. 175, 125 S.E. 2d 448, is 
distinguishable froin the case under consideration. In Donnell the 
plaintiff and defendant stipulated that they perpetrated a fraud 
upon the Alabama court in representing that plaintiff was a resident 
of Alabama when in truth and in fact they were both residents of 
Surry County, North Carolina, and in addition thercto the defend- 
ant did not participate either individually or by counsel in the 
Alabama trial. In the Donnell case the Supreme Court said: 

"In Re Biggers, 228 N.C. 743, 47 S.E. 2d 32, relied on by plain- 
tiff is clearly distinguishable. In that case no gross fraud was 
perpetrated on the court in Florida, as was done on the Alabama 
court by stipulation of the parties here. 

The judgment of the able and experienced trial judge is correct 
and is affirmed, although his conclusion of law upon which he 
based it is on the wrong ground. He should have based his judg- 
mcnt upon a conclusion of law that the final divorce decree ren- 
dered by the Alabama court was null and void for lark of juris- 
diction under the laws of the State of Alabama by reason of the 
stipulation the parties madc before him to the effect feme pe- 
titioner and the respondent were residents of Surry County, 
North Carolina, when she instituted thc divorce action in the 
circuit court in Alabama and when four days later that court 
entered its decree of final divorce, and that the parties by such 
stipulation admitted they perpctratcd a gross fraud upon the 
Alabama court.'' 

In the case before us there is no stipulation as to any fraud on 
the court in Massachusctts. The defendant through an attorney and 
the plaintiff personally and through an attorney participated in the 
divorce trial. The Massachusetts court had both parties before it and 
in an adversary proceeding decided the same issue of residence and 
jurisdiction that is now before the North Carolina court. 
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In  the case before us the defendant has filed a motion for a new 
hearing on the grounds of newly discovered evidence. The newly 
discovered evidence is a certificate from the Town Clerk of Barn- 
stable, Massachusetts, to the effect that  "There is a memo in my 
file, under date of April 3, 1964, signed by one James P. Thrasher, 
stating his legal residence on 612 Main Street, Osterville, Mass. 
(Osterville being a village within the town of Barnstable)." This 
motion has merit and would be allowed were plaintiff able to main- 
tain this action for alimony. In this connection it  is noted that  in 
the libel (complaint) which the plaintiff admits signing to institute 
the divorce proceeding in Massachusetts she alleged that the defend- 
an t  was of Main Street, Barnstable (Osterville) in the county of 
Barnstable. 

[8] Plaintiff contends that  she was coerced by the defendant to  
perpetrate a fraud on the Massachusetts court by swearing falsely 
as to her place of residence. Such an allegation, supported by her 
testimony that  she did testify falsely, has been held not to consti- 
tute extrinsic fraud upon which a successful attack upon a judgment 
may be based. I n  North Carolina perjury is held to be intrinsic fraud 
and ordinarily is not ground for equitable relief against a judgment 
resulting from it. Cody v .  Hovey,  216 N.C. 391, 5 S.E. 2d 165. Horne 
v. Edwards, 215 N.C. 622, 3 S.E. 2d 1. In  United States v. Throck- 
morton, 98 U.S. 61, 25 L. ed. 93 the rule is stated that a party 
against whom a judgment has been rendered may be granted relief 
on the grounds of fraud provided the fraud practiced upon him pre- 
vented him from presenting all of his case to the court, but that a 
judgment will not be set aside on the grounds of perjured testimony 
or for any other matter that  was presented and considered in the 
judgment under attack. Here plaintiff is attempting to set aside a 
judgment she obtained on the grounds that part of what she testi- 
fied to in the Massachusetts court was false; this she cannot do. 

We have considered all motions filed in this cause, they are de- 
nied, except those made which are consistent with this opinion. 

For the reasons stated the motion t,o vacate the judgment award- 
ing alimony pendente lite and counsel fees should have been allowed 
in the Superior Court. The judgment denying the motion to  vacate 
is reversed. 

Reversed. 

BRITT and PARKER, JJ., concur 



IN THE COURT OF APPEALS 

NORTH CAROLINA STATE HIGHWAY COMMISSION v. LOTHAR WORT- 
MAN AND WIFE, ANITA M. WORTMAN 

No. 681SSC38 

(Filed 25 May 1369) 

1. Registration s 3- notice - facts  disclosed i n  instrument - duty t o  
make  inquiry 

If the facts disclosed in an instrunlent appearin? in a purchaser's chain 
of titlc would natnrally lead an honest and prudent person to make in- 
qniry concerning the rights of others, thesr facts constitute notice of 
cverythinq which such inquiry, pursncd in good faith and with reasonable 
diligence, would have disclosed. 

2. Roundaries 5 5 ;  Dceds S 11; Registration 1- map or  plat re- 
ferred to i n  a deed 

A map or plat referred to in a deed becomcs a part of the deed and 
need not hc registered. 

3. Eminent  Domain 5 7; Highways a 5; Registration § 3- notice 
of highway rights-of-way by  reference i n  deed - duty of inquiry 

I n  this action to condemn a right of way over defendants' land for con- 
verting an existing two-lane highway into a divided dual-lane highway, 
the trial court gropcrly determined that  defcndants were bound by right- 
of-way agreemenis acquired by the Highway Commission from defcndants' 
predec.essors in title which covered not only the existing lane of the high- 
way but also the proposrd lane, notwithstandinq the right-of-way agree- 
ments were never recorded but remained on file in thc office of the Hiqh- 
way Commission in Raleigh. where the defendants acquired title to the 
property by a deed which in express terms was made subjrct to the high- 
way riqht-of-way and which referred to a plat showing a "proposed lane" 
across defendants' land, defenda~ts  being charged with notice of the right- 
of-wav agreements since ordinary prudence should have prompted them to 
ascertain the exact extent of the right-of-way claimed by the Highway 
Commission. 

4. Eminent  Domain 5 S r ight  of access to  highway 
While an abutting landowner has a right of access to an existing high- 

way, the manner in which that riqht may be exercised is not unlimited; 
to protect others who may be using the hiqhway, the sovereign may re- 
strict the right of entrance to reasonable and proper points, and if the 
abutting owner is afforded reasonable access, he is not entitled to com- 
pensation merely because of circuity of travel to reach a particular desti- 
nation. 

5. Eminent  Domain % reasonable access to highway - service road 
Defendants have reasonable access to and from the main highway and 

are not entitled to compensation for loss of direct access to a highway 
which was changed into a controlled access dual-lane highway where they 
have access to both the northbound and southbound lanes of travel by 
means of a newly constructed service road crossing their property, de- 
fendants not being entitled to comgmsation merely because of the slight 
additional time required to reach the highway by use of the service road. 
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APPEAL by defendants from Bowman, J., 24 June 1968 Session 
of GUILFORD Superior Court. 

This is a condemnation proceeding instituted 18 April 1961 to 
condemn a right-of-way over defendantsJ property for Project No. 
8.15364, the improvement of U. S. Highway No. 29 in Guilford 
County, N. C. B y  this project U. S. Highway No. 29 in Guilford 
County was converted from a two-lane highway, with one lane for 
northbound and one lane for southbound traffic, to a controlled access 
divided dual-lane highway, with two lanes for northbound and two 
lanes for southbound traffic. The paved portion of U. S. Highway 
No. 29 as i t  existed before construction of this project became the 
two southbound lanes and the two northbound lanes were entirely 
new construction. DefendantsJ property lies on the east and abuts the 
center line of the paved portion of what has now become the two 
southbound lanes. Defendants acquired their property and built a 
motel thereon after the original construction and pavement of U. S. 
Highway No. 29 as a two-lane highway but before commencement 
of Project No. 8.15364. The parties are in disagreement a s  to: (1) 
The extent of the right-of-way across defendantsJ land already owned 
by the plaintiff State Highway Commission prior to commencement 
of this proceeding; and (2) whether defendants are entitled to any 
compensation for loss of access to their property. To  resolve these 
questions and for the purposes of a preliminary hearing pursuant 
to G.S. 136-108 before the judge without a jury, the parties stipulated 
facts as follows: 

The defendants were grantees in a certain deed dated and re- 
corded 24 February 1956 jn the office of the Register of Deeds for 
Guilford County. This deed contained a description of a tract of 
land by metes and bounds. The west boundary line as contained in 
this description expressly called for and ran with the center line 
of the then existing pavement on U. S. Highway No. 29. Following 
the specific deacription, this deed contained the following language: 

"The metes and bounds description hereinabove set forth 
was taken from that  plat of survey prepared by Southern Map- 
ping and Engineering Company entitled 'Property of J. H. 
Weston, Guilford County, Nort,h Carolina,' dated June 23, 1955. 

"This conveyance is made subject to t,he taxes for the year 
1956 and the right of way for U. S. Highway No. 29." 

The parties stipulated that,  subject specifically to such right-of- 
way to the North Carolina State Highway Commission as shall have 
been excepted and reserved in said deed, defendants were on the date 
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of institution of this action the owners of the land described in said 
deed and were also the owners of an adjoining tract of land. 

During 1948 and 1949, as Project No. 53-54, plaintiff Highway 
Commission constructed ten and one-fourth miles of U. S. Highway 
No. 29 and assumed maintenance of i t  on 16 January 1950. The 
parties attached to their stipulation as exhibits reproductions of Sheet 
Nos. 1, 9 and 10 of the Plan Sheet for State Highway Project No. 
53-54, Guilford County, as the same appear in the permanent records 
of the North Carolina State Highway Commission in Raleigh. The 
center line for said Highway Project No. 53-54 as shown on said 
plans lies 27 feet to the east of and runs parallel with the center 
line of what has now become the southbound lanes of State High- 
way Project No. 8.15364. The said southbound lanes of State High- 
way Project KO. 8.15364 consists of that portion of the pavement 
which was previously constructed pursuant to State Highway Project 
No. 53-54. The parties also attached to their stipulation as exhibits 
three instruments purporting to be "Right-of-way Agreements." 
These instruments mere executed in 1947 and 1948 by defendants' 
predecessors in title. These instruments have never been recorded in 
the office of the Register of Deeds of Guilford County, but the same 
have been kept in the public records of the Xorth Carolina State 
Highway Commission in Raleigh from the dates of execution until 
the date of institution of the present condemnation proceedings. 
These instruments show a right-of-way 125 feet wide on the right 
and 125 feet wide on the left of the survey center line. 

The parties also attached to their stipulation as an exhibit a copy 
of the plat which was entitled "Property of J. H.  Weston, Guilford 
County, North Carolina," dated 23 June 1955, referred to in the 
deed to the defendants. This map shows a plat of the property, with 
the lot lines having the same metes and bounds as contained in the 
deed to defendants. It also shows the location of the then existing 
paved lane of U. S. Highway No. 29, showing the center line of that  
lane coinciding with the western boundary line of defendants' prop- 
erty. This map also shows in broken lines a "proposed lane," the 
center line of which is indicated to be parallel to and 27 feet east of 
the center line of the existing lane and shows a broken line across the 
property running parallel to and 152 feet east of the center line of 
the existing lane. 

The parties further stipulated that  prior to construction of State 
Highway Project No. 8.15364 there was no limitation or control of 
access to  or exit from the defendants' property to U. S. Highway No. 
29 for traffic going either north or south. After construction of Project 
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No. 8.15364, defendants can exit and enter their property via a 
newly constructed closure or service road which crosses their prop- 
erty. On leaving their property they can enter the main northbound 
lanes of U. S. Highway No. 29 by going north on such service road 
a total distance of approximately 560 feet, and can enter the main 
southbound lanes of U. S. Highway No, 29 by traveling south on 
the closure road to a crossover bridge, turning up a ramp and cross- 
ing the bridge, and then turning left onto a ramp leading directly to 
the southbound lanes, a distance of approximately 3,000 feet. For 
traffic traveling in the southbound lanes of U. S. Highway No. 29 to 
gain ingress into defendants' property, i t  must travel south to a 
ramp leading off to the right and up to the level of the crossover 
bridge, cross tlie bridge, turn left into the closure road and then 
travel along the same in a northerly direction to defendants' prop- 
erty. The distance from a point in the southbound lanes opposite 
their property to and across the bridge and back to their property 
is approximately 4,500 feet. Ingress to defendants' property for 
traffic traveling the northbound lanes of U. S. Highway No. 29 can 
be obtained by turning directly from such northbound lanes into the 
service road, then traveling back south along the same until they 
reach defendants' property, the distance from a point in the north- 
bound lanes opposite their property to the entrance of the closure 
road and back to their property being approximately 675 feet. 

When the matter came on for hearing, the court entered an order 
making findings of fact in conformity with the foregoing stipulations 
and in addition, upon the oral stipulation of counsel given in open 
court, found as a fact that on 16 February 1956 the defendants en- 
tered into a contract with J. H.  Weston and wife by which the latter 
agreed to sell and defendants agreed to purchase the land as sub- 
sequently described in the deed to defendants; that said contract of 
sale contained a metes and bounds description of the property which 
is identical to the description in said deed; and that  following this 
metes and bounds description the contract contained the following 
reference: "The metes and bounds description hereinabove set forth 
was taken from that  plat of survey prepared by Southern Mapping 
and Engineering Company entitled 'Property of J. H. Weston, Guil- 
ford County, North Carolina,' dated June 23, 1955;" that  said con- 
tract of sale also contained the following wording: "Sellers shall 
convey to purchasers a good, marketable and indefeasible fee simple 
title to the above described property free and clear of all liens and 
encumbrances of every type and kind except as to that portion of 
said property which is located within the right of way of U. S. High- 
way No. 29 . . ." 
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Upon these findings of fact the court adjudged and decreed: (1) 
That the lands of the defendants were owned by them a t  the com- 
mencement of this action subject to an easement of the North Car- 
olina State Highway Commission for right-of-way extending 152 
feet to the east of and running parallel to the center line of the then 
existing pavement of U. S. Highway No. 29, which is now the south- 
bound lane of U. S. Highway No. 29; and (2) that the control of 
access and designation of traffic lanes for northbound and for south- 
bound traffic on U. S. Highway No. 29 and for local traffic by way of 
service road connections to U. S. Highway No. 29 by way of 
designated points of access amounts to an exercise of the police power 
by the North Carolina State Highway Commission and was done in 
furtherance of the public health, safety and welfare; that the de- 
fendants, after the date of taking, have full, unlimited and uncon- 
trolled access to a service road which affords direct access by local 
traffic lanes to points designated for access to through traffic, and 
the defendants therefore have reasonable access from their property 
to U. S. Highway No. 29 and from U. S. Highway No. 29 to their 
property; that any impairment in the value of the defendants' re- 
maining lands which might result from an alteration in the manner 
of ingress and egress from their property to U. S. Highway No. 29 
is damnum absque injuria, and shall not be considered in the trial 
of this action upon the issue of damages. 

To the signing and entry of this order, defendants excepted and 
appealed. 

Attorney General Thomas Wade Bruton, Deputy Attorney Gen- 
eral Harrison Lewis, Tn'al Attorney J. Bruce Morton, and Associate 
Counsel Eugene G. Shaw, Jr., for plaintiff appellee. 

Morgan, Byerly, Post & Keziah, by J. V .  Morgan, for defendant 
appellant. 

[3] Defendants assign as error the trial court's adjudication that 
a t  the time of commencement of the present condemnation proceed- 
ing defendants' property was already subject to an easement of the 
North Carolina State Highway Commission for a right-of-way ex- 
tending to a line located 152 feet to the east of and running parallel 
with the center line of the pavement of U. S. Highway No. 29 as i t  
existed prior to construction of the new project. The stipulations of 
the parties and the maps and right-of-way agreements attached as 
exhibits thereto clearly establish that the survey center line of the 
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previous Highway Project No. 53-54 was 27 feet to the east of and 
ran parallel with the center line of the pavement on U. S. Highway 
No. 29 as previously constructed. The western boundary line of de- 
fendants' property coincides with this pavement center line. The 
stipulations and exhibits also estab!ish that the Highway Commission 
acquired from defendants' predecessors in title written right-of-way 
agreements specifying a right-of-way 125 feet on each side of said 
survey center line. Under these agreements, therefore, the Highway 
Commission acquired a right-of-way across the property which was 
subsequently purchased by defendants, the center line of which was 
27 feet east of and ran parallel with the western boundary line of 
such property and which right-of-way extended an additional 125 
feet to the east of said center line. Thus, the previously acquired 
right-of-way covered a strip extending a total distance of 152 feet 
into the property subsequently purchased by defendants. Defend- 
ants contend, however, that such a claim of right-of-way was not 
valid as against them for the reason that the right-of-way agree- 
ments were never recorded in the office of the Register of Deeds of 
Guilford County but remained on file in the office of the Highway 
Commission in Raleigh. Because of this failure to record, defendants 
assert that  the only right-of-way to which the plaintiff Commission 
had any lawful right as against them prior to the commencement of 
the present condemnation proceeding was a right-of-way for so much 
of their lands as was actually covered by the pavement of U. S. 
Highway No. 29 as i t  existed on the date defendants acquired their 
title. 

G.S. 47-27 contains the following: "No deed, agrcement for right- 
of-way, or easement of any character shall be valid as against any 
creditor or purchaser for a valuable consideration but from the reg- 
istration thereof within the county where the land affected thereby 
lies." This statute was amended by Section 1 of Chapter 1244 of the 
1959 Session Laws, by adding a new paragraph as follows: "From and 
after July 1, 1959 the provisions of this section shall apply to require 
the State Highway Commission to record as herein provided any 
deeds of easement, or any other agreements granting or conveying 
an  interest in land which are executed on or after July 1, 1959, in 
the same manner and to the same extent that individuals, firms or 
corporations are required to record such easements." Defendants 
contend that  by the 1959 amendment the Legislature merely made 
explicit that  which was already implicit in the statute and that  prior 
to  the 1959 amendment G.S. 47-27 already applied to the Highway 
Commission in the same manner as i t  did to all other persons. The 
same question was raised by the parties in the case of Highway Conz- 
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mission v. Nuckles, 271 N.C. 1, 155 S.E. 2d 772, which involved t he  
same highway project with which we are here concerned, but t he  
Supreme Court found i t  unnccessary to decide the question in t h a t  
case. Similarly, we do not find i t  necessary to pass upon i t  in t he  
present case. 

11-31 Defendants acquired title to their property by a deed which 
in express terms was made subject to the right-of-way for U. S. 
Highway No. 29. This deed constituted the first link in their chain 
of title. Ordinary prudence should have prompted them to ascertain 
the exact extent of the right-of-way being then claimed by the High- 
way Commission. "If the facts disclosed in an instrument appearing 
in a purchaser's chain of title would naturally lead an honest and 
prudent person to make inquiry concerning the rights of others, these 
facts constituted notice of everything which such inquiry, pursucd 
in good faith and with reasonable diligence, would have disclosed." 
Jones v. Warren, 274 N.C. 166, 173, 161 S.E. 2d 467, 472. Inquiry of 
thc Highway Commission would have disclosed the written right- 
of-way agreements which i t  had obtained from defendants' prede- 
cessors in title. These in turn would have clearly disclosed that the 
Highway Commission held instruments granting them an easement 
for highway purposes extending into the property being acquired by  
the defendants for a distance of 152 feet east of the center line of 
the pavement of U. S. Highway No. 29 as it  then existed. Further- 
more, the deed to defendants expressly referrcd to a specifically des- 
ignated plat. "A map or plat referred to in a decd becomes a par t  
of the deed and nced not be registered." Iinperonis v. Highway Com- 
mission, 260 N.C. 587, 133 S.E. 2d 464. Reference to this plat, a copy 
of which was attached as Exhibit #4 to the stipulations entered into 
by the parties, shows a line drawn across defendants' lot, which line 
is shown to be exactly 152 fcet east of and parallel with the center 
line of the pavement of U. S. Highway No. 29. While there is no 
wording on the plat to designate specifically what this line repre- 
sents, i t  is significant that  i t  is drawn not only across the lot of the 
defendants but is extended north and south thereof, which would in- 
dicate that  i t  relates to the highway rather than solely to the lot of 
the defendants. It is also significant that this line is shown on the 
plat in the exact location of the right-of-way which had previously 
been acquired by the Highway Cornmission by the written right-of- 
way agreements. Thus, by exercising ordinary diligence in examining 
those things of which they were put on notice by the express language 
of their own deed, defendants would have known a t  tjhe time they 
acquired title the exact extent of thc right-of-way then being as- 
serted by the Highway Commission. We find no error in the trial 
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court's conclusion that  the lands of the defendants were owned by 
them a t  the commencement of the present condemnation proceeding 
subject to an easement of the North Carolina State Highway Com- 
mission for right-of-way extending 152 feet to the east of and running 
parallel to the center line of the then existing pavement of U. S. 
Highway No. 29, which is now the southbound lane of said highway. 

141 Defendants also assign as error the trial court's conclusion 
tha t  they have been provided reasonable access from their prop- 
'erty to and from U. S. H~ghway No. 29 by way of the newly con- 
structed service road and that therefore they are not entitled to be 
compensated for any loss of access to or from their property caused 
by construction of the new project. Decisions of our Supreme Court 
have established that  while the abutting owner has a right of access 
t o  an existing highway, the manner in which that  right may be exer- 
cised is not unlimited; to protect others who may be using the high- 
way, the sovereign may restrict the right of entrance to reasonable 
and proper points; and if the abutting owner is afforded reasonable 
access, he is not entitled to compensation merely because of circuity 
of travel to reach a particular destination. Highway Commission v. 
Nuckles, supra; Highway Commission v. Farmers Market, 263 N.C. 
622, 139 S.E. 2d 904; Moses v. Highway Commission, 261 N.C. 316, 
134 S.E. 2d 664. The identical problem was presented to this Court 
in Highway Commission v. Ranlcin, 2 N.C. App. 452, 163 S.E. 2d 302. 
As pointed out by Mallard, C.J., in that  case, the main question in- 
volved concerns the reasonableness of the substitute access pro- 
vided. 

[S] In  the present case we agree with the trial court's conclusion 
that  the service road constructed across defendants' property, by 
means of which persons using their property can exit north on U. S. 
Highway No. 29 by traveling approximately 560 feet and can exit 
south by traveling approximately 3,000 feet, and by means of which 
a traveler on the northbound lane of said highway can gain access 
t o  defendants' property by traveling only approximately 675 addi- 
tional feet and a traveler from the southbound lane can gain access 
to defendants' property by traveling only approximately 4,500 addi- 
tional feet, is reasonable access. These additional distances, when 
converted into the time required to traverse them when moving a t  
presently customary and lawful rates of speed, amount to little 
more than minutes. The small inconvenience of the slight additional 
time required, is far more than offset by the additional safety pro- 
vided the very persons entering or leaving defendants' own prop- 
erty. Provision of access by service roads requiring greater distances 
of travel were held reasonable in Moses v. Highway Coommission, 
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supra, and Highway Commission v. Rankin,  supra, and we find these 
provisions reasonable in the present case. 

The order appealed from is 

Affirmed. 

BROCK and BRITT, JJ., concur. 

FRANCES DELORES FARMER V. RONALD JAC"K REYKOLDS, JAMES 
CAMERON CRUMPLER, AND ELBERT NORWOOD CRUMPLER 

No. 698SC208 

(Filed 28 May 1969) 

1. Automobiles 9 19- intersections - duty of motorist on  servient 
road 

The fact that a motorist on a servient road reaches the intersection a 
hairsbreadth ahead of one on the dominant highway does not give him t h e  
right to proceed, but it is his duty to stop and yield the right of way 
unless the motorist on the dominant highway is a sufficient distance from 
the intersection to warrant the assumption that he can cross in safety 
before the other vehicle, operated a t  a reasonable speed reaches the  
crossing. G.S. 20-158.1. 

2. Automobiles § 19- intersections -motorist on  servient road 
The driver along the servient highway is not required to anticipate that 

a driver on the dominant highway will travel a t  excessive speed or fail 
to observe the rules of the road applicable to him. 

3. Automobiles § 57- intersection accidents-sufficiency of evidence 
In  plaintiff's action against the driver of the car in which she mas rid- 

ing as a passenger, trial court properly refused to submit to the jury the 
issue of defendant-driver's negligence a t  an intersection accident, where 
plaintiff's evidence tended to show that defendant was driving on the 
servient street within the speed limit, that as he reached the intersection 
controlled by a yield sign he slowed the vehicle to approximately ten 
miles per hour, that as  he entered the intersection an oncoming car on 
the dominant street was 200 to 260 feet away, and there was no evidence 
disclosing anything to have put defendant on notice that the oncoming car 
was traveling a t  such a speed in excess of the applicable limit that i t  
would arrive a t  the intersection a t  approximately the same time as his 
own vehicle. 

4. Negligence § 2- reliance on several aspects of negligence 
A plaintiff is entitled to rely upon a number of aspects of negligence. 
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5. Negligence 9 37- instructions -reliance on nlore than one aspect 
of negligence 

Where plaintiff relies on more than one aspect of negligence, the jury 
should answer the issue of negligence in the affirmative if negligence is 
found in any one respect, if such negligence is a proximate cause of the 
injury; it is not necessary that defendant be found nrgiigent in all of the 
aspects relied on. 

5. Negligence § 37- instructions on aspects of negligence 
Where plaintiff relied upon a number of aspects of negligence, there 

was error in instructions from which the jury could have nnderstood that 
each negligent aspect relied on had to be t71c proximate cause and not a 
proximate cause of plaintiff's injury, and from which the jury could have 
understood that if they failed to find defendant neghgent in any one aspect, 
i t  would have been their duty to answer the issue in the negative. 

7. Automobiles 5 19- intersection right of nay 
Where the driver on the servient street is already in the intersection 

before the vehicle approaching on the donlinant street is near enough the 
intersection to constitute an immediate hazard, the driver cn the servient 
street has the right of way. 

8. Automobiles § 90- instructions - failure to give instruction on 
particular issue 

Where plaintiff alleged and offered proof that the operator of a vehicle 
on the dominant street failed to yield the right of way a t  an intersection 
to plaintiff's vehicle which was already in the intersection, trial court 
erred in failing to instruct the jury that the operator of a motor vehicle 
has the duty to yield thc right of way io another vehicle already within 
the intersection and that failure to do so may constitute negligence. 

APPEAL by plaintiff from Parker, J., 30 September 1968 Session 
of WAYNE Superior Court. 

This is a civil action to  recover damages for pcrsonal injuries re- 
ceived by plaintiff as result of a collision between two automobiles 
which occurred a t  approximately 7:15 p.m., on 23 December 1961, 
at the intersection of Pineview Avenue and Maple Street in the city 
of Goldsboro, N. C. Plaintiff was a passenger riding in the rear seat 
of a 1960 Studebaker Lark automobile owned by her father and a t  
the time in question being operated by defcndant Reynolds in a 
northerly direction on Pineview Avenue. The defendant Elbert Nor- 
wood Crumpler was the owner and his son, the defendant James 
Cameron Crumpler, was thc driver of a 1955 Chevrolet which was 
being operated in a westwardly direction on Maple Street. The 
parties stipulated: That  a t  the date of the collision Pineview Avenue 
and Maple Street were paved streets approximately 30 feet wide; 
that  Pineview Avenue runs generally in a north-south and Maple 
Street runs generally in an east-west direction; that  northbound 
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traffic on Pineview Avenue was designated for the eastern lane of 
travel and westbound traffic on Maple Street was designated for the  
northern lane of travel; that  the speed limit on Pinevicw Avenue 
and on Maple Street in the area where the collision occurred was 
25 miles per hour; that there was a duly erected "yield right-of-way'' 
sign controlling the traffic moving northwardly on Pineview Avenue 
as i t  entered the intersection with Maple Street; that  the Crumpler 
automobile was a family purpose car and was being driven by a 
member of the owner's immediate family. Plaintiff alleged in her  
complaint particular acts of n~gligcnce on the part of the t,wo drivers 
and that the individual negligent conduct of the defendants com- 
bined to become the proximate cause of the collision and of her in- 
juries. Each driver answered, denying negligence on his part and  
alleging negligence on the part of the other. 

Plaintiff presented the testimony of her brother, Donald Farmer, 
who testified: He  was riding on the passenger side in the front seat 
of the four door straight shift Studebaker Lark being driven b y  
Reynolds. His sister, the plaintiff, was riding in the rear seat and was  
lying with her head resting on a coat on the left side of the rear seat  
behind the driver. Dcfcndant Reynolds was operating the automo- 
bile in a northerly direction on Pineview a t  a speed of approximately 
20 to 25 miles per hour. The weather was misty and chilly, t he  
streets were damp, and visibility was very poor. The only light was 
a street light a t  the northeast corner of the intersection. As they 
passed the midway point of the block approaching Maple Street, 
the witness began to wonder if Reynolds was familiar with the in- 
tersection and whether he was going to see the yield sign, which was 
approximately twelve fect from the southern curb line of Maple 
Street. Reynolds did not apply his brakes and slow the automobile 
until i t  was within 20 feet of the yield sign and around 30 or 35 feet 
from the intersection. At this point the witncss could see some lights 
east on Maple Street but could not see the car from which the lights 
came, which car the witncss said "could have been parked a t  the  
corner with bright lights on." His view to the right was obstructed 
by a big Holly tree which was in the corner of the yard, as well as 
by some hedges, and the witness saw the lights through the hedges 
to  the right, which was east on Maple Street. The witncss did not 
actually see the car to which the lights were attached until after 
the Reynolds car cleared the big tree and the witness himself was a t  
the curb line on the southeast corner of Maple Street. At  that  time 
he first saw the Crumpler car, which was a t  least a half block down 
Maple Street and between 200 and 250 feet away. He realized the 
Cruinpler car was coming very fast and said: "You better step on 
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it, that  car is flying." At  that  point the Studebaker was already in 
the intersection and the driver Reynolds shifted to a lower gear, into 
second, and accelcrated the Studebaker. The Studebaker had never 
come to a complete stop and was going around ten miles per hour 
when i t  startcd picking up spced. It was going fourteen or fifteen 
miles pcr hour a t  the time of the collision. When the rear of thc 
Studebaker was five feet past the centcr line of Dhe intersection, i t  
was struck around the rig& rear wheel by the front of the ~ r u m p l e r  
car. I n  the witness's opinion, the Crumpler car was approaching a t  
a speed of a t  least 45 miles per hour or better, and did not, decrease 
speed nor change direction until the timc of impact. Prior to the 
impact, the witness did not hear any horn and did not see any other 
traffic. Up to the time the vehicles collided, the Reynolds car had 
remained on its proper right-hand side of Pineview as i t  approached 
and entered and was in the act of leaving the intersection. After the 
impact, the Reynolds car swung clockwise and procecded to the 
northwest corner of the intersection where i t  hit the curb and a 
telephone pole, and then came back counterclockwise across the 
street and hit a parked car, moving about one and a half car lengths 
in the direction- it  was traveling from the point of impact. The 
Crumpler car came to rest fronting north on Pineview and a t  a point 
along the curb line furthcr north from the intersection than the 
Reynolds car. The witness thought the Reynolds car was going to 
make i t  through the intersection, and he was still of the opinion that  
they could have made i t  had the Crumpler car not becn speeding. 

Plaintiff also prcscntcd the testimony of the police officer who 
investigated the accident, who testified that  he found no skid marks 
on the road, but did observe debris from the impact just north of the 
center line of Maple Street and east of the center line of Yineview. 
Plaintiff also presentcd cvidence as to the extcnt of her injuries. 

A t  the close of plaintiff's evidence, the court allowcd defendant 
Reynold's motion for nonsuit. Thc defendants Crumpler then pre- 
sented evidencc, and the case was submitted to the jury on issues as 
to  their negligence and as to damages. The jury answered the first 
issue in the negative, and the court, rendered judgment thereon in 
favor of defendants Crumpler. From the judgment of nonsuit as to 
defendant Reynolds and the judgment in favor of defendants Crump- 
ler, plaintiff appealed. 
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H .  Jack Edwards and George 8. Freeman, and Futrelle & Bad- 
dour, b y  Philip 0. Baddour, for plaintifl appellant. 

Braswell, Strickland, Merritt & Rozrse, b y  Roland C.  Braswell, 
for defendant appellee Reynolds. 

Dees, Smith  & Powell, by  Will iam W .  Smith,  for defendant ap- 
pellees Crumpler. 

Appellant's first assignment of error is directed to the judgment 
of nonsuit entered as to the defendant Reynolds. I n  this judgment 
we find no error. Plaintiff's evidence, even when viewed in the light 
most favorable to her, disclosed no negligence on the part of defend- 
ant Reynolds. 

[ I ]  G.S. 20-158.1, which authorizes the erection of "yield right-of- 
way" signs, provides in part: "(W)henever any such yield right-of- 
way signs have been so erected, i t  shall be unlawful for the driver 
of any vehicle to enter or cross such main traveled or through high- 
way or street unless he shall first slow down and yield the right-of- 
way to any vehicle in movement on the main traveled or through 
highway or street which is approaching so as to arrive a t  the inter- 
section a t  approximately the same time as the vehicle entering the 
main traveled or through highway or street." I n  the case of Yost  
v. Hall, 233 N.C. 463, 64 S.E. 2d 554, Barnhill, J .  (later C.J.), in- 
terpreting a companion statute, G.S. 20-158. said: "(T)he fact a 
motorist on a servient road reaches the intersection a hairsbreadth 
ahead of one on the dominant highway does not give him the right 
to  proceed. It is his duty to stop and yield the right of way unless 
the motorist on  the dominant highway is  a sufficient distance from 
the intersection to warrant the assumption that he can cross i n  safety 
before the other vehicle, operated at  a reasonable speed, reaches the 
crossing." (Emphasis added.) 

12, 31 In  the present case, defendant Reynolds was on the ser- 
vient street. Under plaintiff's evidence, he was driving within the 
speed limit and slowed his vehicle to approximately ten miles per 
hour as he reached the intersection. As he entered the intersection, 
the Crumpler car on the dominant street was still 200 to 250 feet 
away, certainly a sufficient distance from the intersection to warrant 
the assumption that  he could cross in safety before the Crumpler ve- 
hicle, operated a t  a reasonable speed, could reach the crossing. He  
was under no duty to  anticipate that  the operator of the Crumpler 
car, while approaching the intersection, would fail to observe the 
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applicable speed regulations. Hawes v. Refining Co., 236 N.C. 643, 
74 S.E. 2d 17. The driver along the servient highway is not required 
to anticipate that a driver on the dominant highway will travel a t  
excessive speed or fail to observe the rules of the road applicable to 
him. 1 Strong N. C. Index 2d, Automobiles, 8 19, p. 424. In  the 
present case plaintiff's evidence did not disclose anything which 
should have put defendant Reynolds on notice, in the exercise of 
due care, that the Crumpler vehicle would travel a t  such a speed in 
excess of the applicable limit that i t  would arrive a t  the intersec- 
tion a t  approximately the same time as his own vehicle. Plaintiff's 
evidence disclosed that as the Reynolds car approached the inter- 
section the lights of the Crumpler car on the dominant street were 
visible, but i t  was not then possible to know if the car from which 
the lights were shining was parked or moving. Certainly this evi- 
dence would disclose nothing which would have placed Reynolds on 
notice as to the speed of the Crumpler vehicle. Had that  vehicle 
been moving a t  the posted speed limit of 25 miles per hour, there 
would have been ample time for the Reynolds vehicle to have pro- 
ceeded through the intersection in safety before the Crumpler car 
reached it. By the time Reynolds, in the exercise of due care, could 
have become aware of the speed of the approaching car, he was al- 
ready in the intersection, moving a t  a speed of only ten miles per 
hour. Had he then attempted to stop, he might well have been struck 
broadside by the approaching car. Plaintiff's own witness apparently 
felt that the safest course for Reynolds to take was to speed up, 
rather than to slow down, for he so advised. By following that course, 
Reynolds very nearly succeeded in avoiding the collision. Viewing 
all of plaintiff's evidence in the light most favorable to her, we find 
no sufficient evidence of any negligence on the part of defendant 
Reynolds to warrant submission of an issue on that question to the 
jury. 

Appellant's second assignment of error relates to the court's charge 
to the jury on the issue of negligence on the part of the operator of 
the Crumpler vehicle. In  this connection, plaintiff had alleged and 
offered evidence tending to establish negligent acts on the part of 
such operator in a number of respects. On this issue the court 
charged the jury: 

"The Court further instructs you that if the plaintiff, who 
has the burden of proof on this Issue #1, has satisfied you from 
the evidence and by its greater weight that  the defendant op- 
erated his automobile in which he was riding, belonging to his 
father, a t  a speed greater than 25 miles per hour, that that within 
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itself would be negligence, and if the plaintiff has further satis- 
fied you from the evidence and by its greater weight that  such 
negligence was the proximate cause of the injury complained of 
by the plaintiff, i t  would be your duty to answer this first issue 
YES. If you fail to so find, you would answer i t  No. 

"The Court further instructs you that  if the plaintiff has 
satisfied you from the evidence and by its greater weight that  
the defendant James Cameron Crumpler, operating the auto- 
mobile of his father, operated the same a t  a speed greater than 
reasonable and prudent, although less than that allowed by law, 
and the plaintiff has further satisfied you from the evidence and 
by its greater weight that such operation was the proximate 
cause, the cause without which the injury and damage to the 
plaintiff would not have occurred, i t  would be your duty to 
answer the first issue YES. If the plaintiff has failed to so satisfy 
you on that  point, you would answer i t  No. 

"The Court further instructs you that if the plaintiff has 
satisfied you from the evidence and by its greater weight that  
the defendant in the operation of the automobile owned by his 
father, failed to keep a proper lookout, or that he failed to 
operate his vehicle by keeping it  under reasonable control; and 
you further find from the evidence and by its greater weight that  
one or more of such acts was the cause without which the col- 
lision would not have occurred, i t  would be your duty to answer 
the first issue YES. If you fail to SO find in each instance, you 
would answer the first issue No." 

[4-61 In  this charge there was error. A plaintiff is entitled to rely 
upon a number of aspects of negligence. The jury should answer the 
issue of negligence in the affirmative if negligence is found in any 
one respect, if such negligence is a proximate cause of the injury. It 
is not necessary that defendant be found negligent in all of the aspects 
relied on. 6 Strong N. C. Index 2d, Negligence, § 37, p. 79. The error 
in the above charge lies in the fact that from i t  the jury could well 
have understood that  the negligent aspect had to be the proximate 
cause and not a proximate cause of plaintiff's injury and further the 
jury could well have understood that  had they failed to find defend- 
ant negligent in any one aspect, i t  would have then been their duty 
to answer the issue in the negative. 

17, 81 Appellant's third assignment of error is that the court failed 
to  charge the jury that  the operator of a motor vehicle has the duty 
to  yield the right-of-way to another motor vehicle which is already 
within an intersection and that failure to do so may constitute neg- 
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ligence. I n  this connection plaintiff in her complaint had alleged that  
the operator of the Crumpler vchicle was negligent in that he failed 
to yield the right-of-way to a vehicle already within an intersection. 
This allegation was supportcd by evidence introduced a t  the trial. 
Plaintiff's principal witness had testified that  the Reynolds ear had 
already passed the midportion of the intersection and its rear had 
cleared the centcr line bv five feet a t  the time of the collision. Where 
the driver on the servient street is alrcadv in the intersection before 
the vehicle approaching on the dominant street is near enough the 
intersection to constitute an immediate hazard, the driver on the 
servient street has the right-of-way. 1 Strong N. C. Index 2d, Auto- 
mobiles, $ 19, p. 424. It was error for the court to fail to charge on 
this aspect of negligcnce on the part of the driver of the Crumpler 
vehicle. 

I n  the judgment of nonsuit as to defendant Reynolds we find 

No error. 

For error in the charge in appellant's action against defendants 
Crumpler there must be a 

New trial. 

CAMPBELL and MORRIS, JJ.: concur. 

STATE OF NORTH CAROLINA v. JAMES EARL BLOUNT 
No. 692SC258 

(Filed 28 May 1969) 

1. J u r y  § 6- competency of jurors - discretion of trial court  
The question of whether a juror is competent is one for the trial judge 

to determine in his discretion, G.S. 9-14, and his rulings thereon are not 
reviewable on appeal unless accompanied by some imputed error of law. 

2. J u r y  § R motion to excuse juror  acquainted with State's witness 
I n  this prosecution for armed robbery, the trial judge did not abuse his 

discretion in the denial of defendant's motion t o  excuse a juror who in- 
dicated during the trial that  he was acquainted with a State's witness, 
the juror having stated that his acquaintance with the witness would not 
affect his verdict in the case. 

3. Clriminal Law § 66; Fbbbery 3 U-- motion to strike testimony - 
credibility 

In this prosecution for armed robbery, the court did not err  in denying 
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defendant's motion to strike testimony by the prosecuting witness to the 
effect that he had known defendant ever since he was growing up when, 
in fact, the witness had not seen defendant for several years during which 
defendant had changed in appearance, i t  being for the juiy to determine 
the weight to be given to such testimony. 

4. Oriminal Law 3 88; Witnesses 3 8- argumentative a n d  repeti- 
tious cross-examination 

In  this prosecution for armed robbery, the court did not abuse its dis- 
cretion in sustaining the State's objections to questions asked the prose- 
cuting witness on cross-examination which were clearly repetitious and 
argumentative, particularly in view of the otherwise extcnsivc cross-ex- 
amination. 

5. Robbery 5-- instructions - expression of opinion - fai lure  to in- 
s t ruct  on  subordinate feature of case 

In  this prosecution for armed robbery in which certain testimony of 
one State's witness conflicted with that of another State's witness, the 
trial court expressed no opinion in the charge as to which version the 
jury should accept, and failure of the court to give specific instructions as  
to the contradictory nature of the State's evidence is not error where no 
request for such instructions was made. 

APPEAL from Fountain, J., January 1969 Criminal Session, BEAU- 
FORT County Superior Court. 

James Earl Blount (defendant) was charged in a proper bill of 
indictment with the felony of armed robbery. He entered a plea of 
not guilty and a jury was impaneled. 

Jimmy Griffin (Griflin), the State's first witness, testified that he 
was sixty years of age; on Sunday, 11 February 1968, he was op- 
erating a combination filling station and grocery store locatcd about 
six miles from the Town of Washington, Bcaufort County; at  ap- 
proximately 1:15 p.m., he was alone in his storc; a 1959 or 1960 
model Pontiac automobile drove up and parked in front of his store; 
one of the four occupants, Willie Robert Mills (Mills), got out of 
the automobile and entered thc store; Mills had a pistol, which he 
pointed a t  Griffin's stomach, and he pushed Griffin against a freezer; 
two other occupants, William Charles Mourning (Mourning) and 
the defendant, then entered the store; each had a pistol; the defecd- 
ant helped tie Griffin's arms behind his back with his belt; the fourth 
occupant, Rudolph Langley (Langley) entered the storc; Langley, 
who did not have a gun, was immediately recognized by Griffin; Mills 
and the defendant shoved Griffin down behind a soft drink box; a 
rifle was taken from the store, and money was taken from the cash 
register and Griffin's billfold; the four stayed in the store 25 to 30 
minutes before leaving; Griffin freed himself in time to see the auto- 
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mobile departing in the direction of the Town of Washington; 
Griffin had not seen the defendant, who had previously lived in the 
com~nunity, for three to five years prior to 11 February 1968. 

Mourning, the State's second witness, testified that he was 22 
years old; on 11 February 1968 he was in New York and he did not 
participate in any robbery; the defendant talked with him on Mon- 
day, 12 February 1968, in Brooklyn, New York; the defendant said 
that he had gone to North Carolina with Mills, who was driving tt 

1959 Pontiac automobile; the defendant said that he had gone to 
Griffin's store and had committed the crime in question; the defendant 
had a pistol a t  that time; James Little, James Whitaker and Jesse 
Holliday had accompanied defendant to Griffin's store. 

The defendant took the stand in his own behalf and testified that  
he had traveled from his home in Patterson, New Jersey, to North 
Carolina with Mills and several other persons; he arrived a t  his 
mother's home in the Town of Washington on Saturday morning, 10 
February 1968; on Sunday, 11 February 1968, he got out of bed be- 
tween 8:30 and 9:00 a.m.; he did not leave the house until approxi- 
mately 4:00 p.m., a t  which time he went to visit his grandmother a 
few blocks away; he did not see Mills on Sunday until 5:30 or 
6:00 p.m. when it was time to return to New ,Jersey; he did not know 
Griffin; the first time he had cver seen Griffin was the day of the 
trial; he was 23 years old, six feet eleven inches in height, and 
weighed 185 pounds; he had recently grown a mustache; if Griffin 
had seen him three to five years prior to the robbery, hc had seen a 
teenage boy who weighed 130 to 135 pounds and who did not have 
a mustache. The defendant further testified that he had not com- 
mittcd the robbery, and he had not spoken with Mourning after his 
alleged participation in the crime. 

Russell Graddy testified that  he was the defendant's employer 
and that the defendant had a very good reputation in his community. 

Carrie Blount, the defendant's mother, corroborated her son's 
testimony. However, she testified that he had visited Mills on Sun- 
day morning, but that he stayed away only about 10 or 15 minutes. 

Mills took the witness stand and corroborated the defendant's 
testimony. Langley then took the witness stand and denied his par- 
ticipation in the robbery or his presence in North Carolina on 11 
February 1968. 

Martha Stokes, the defendant's grandmother and the last defense 
witness, testified that he had visited her Saturday evening and that 
she did not see him Sunday. 
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From a verdict of guilt,y as charged and a sentence of not less 
than twelve years nor more than fifteen years, the defendant ex- 
cepted and appealed to this Court. 

Attorney General Robert Morgan, Deputy Attorney General Har- 
rison Lewis and Trial Attorney J. Bruce Morton for the State. 

John A .  Willcinson for d e f e d a n t  appellant. 

The record indicates that the evidence was submitted under Rule 
19(d) (2) of the Rules of Practice in the Court of Appeals. However, 
the evidence in its present form should have been submitted under 
Rule 19(d) (1), because a reading of the transcript reveals that the 
evidence has been reduced to narrative form, except where "a ques- 
tion and answer, or a series of them, (have been) set out when the 
subject of a particular exception." Rule 19(d) (1). It is further noted 
that, contrary to Rule 19(d) (2), no appendix was set forth by the 
defendant in his brief. 

121 The defendant's first assignment of error is that the trial judge 
abused his discretion in failing to excuse a juror who indicated his 
acquaintance with Mourning, the State's sccond witness. After a 
plea of not guilty was entered and the jury impaneled, the following 
occurred during the direct, examination of Griffin, the State's first 
witness : 

"(GRIFFIN:) Mourning had a pistol too. One of them looked 
like - 
JUROR: (Speaking from Jury Box) This fellow right here, I 
know him. When you said William Mourning, I didn't know him 
by that name. I have always known him by his nick name. 

THE COURT: Are you well acquainted with him? 

A Yes, he knows me. 

The Court: I asked if you know him well. 

A Fairly well. In other words, I say, 'old friends7, actually I 
see him every once in a while. We get together for a little chat, 
something like that. 

THE COURT: Mr. Juror, what is your name, please? 

A James T. Williams. 

The Court: You have just indicated you recognized the per- 
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son by the name of Mourning that you did not identify by that 
name a few moments ago? 

A Yes, sir. 

The Court: It may be that he will be a witness in the case. I 
don't know. His name has been mentioned, of course, by this 
witness. 

A Right. 

The Court: I want to ask you if the fact that  you know him, 
the fact you know this man named Mourning, if that would 
have any bearing on your verdict in tphis case? 

A I s  he related to the other fellows? 

The Court: I don't know. T. never heard of him before. I 
don't know. I am asking, from your knowledge of him if i t  
would cause you to have any feeling against the defendant, 
or against the State? 

A If there was any way of not serving in this case I really 
would not want to serve on it. because I do know the persons. 

The Court: Well, that person is not on trial. You understand 
that, don't you? 

A I understand that he is not on trial. 
The Court: He  is not on trial a t  this time. I can tell you 
that. 
A Oh, well, that  is all right then. 
The Court: I n  view of that, would your knowledge of him, 
even if he becomes a witness, cause you to have any feeling 
against the defendant or against the prosecution, just because 
of your knowledge of this man named Mourning, that  is what 
I want to know? 
A I don't think so. 

The Court: Have you got any doubt about it? 
A I believe I could make a sound judgment on the case. 
The Court: You say you believe you can, I want to be sure 
about it? 
A I can. 

MR. WILKINSON: I ask Your Honor, in your discretion to ex- 
cuse this juror. 

The Court: Well, I deny your request." 
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In his brief, the defendant argued that i t  was an abuse of discre- 
tion to compel him "to be tried by a juror whose connection with the 
case had been concealed". However, this connection was immediately 
brought to the attention of the trial court when discovered, and the 
concealment, if any, was clearly not deliberate, intentional or prej- 
udicial. The defendant further argued that he "was given no oppor- 
tunity to inquire into the extent or depth of" this connection. How- 
ever, the record reveals no attempt by defense counsel to make any 
inquiry. 

[I, 21 The question of whether a juror is competent is one for 
the trial judge to determine in his discretion. G.S. 9-14. " (H) is  rul- 
ings thereon are not subject to review on appeal, unless accompanied 
by some imputed error of law." State v. Spencer, 239 N.C. 604, SO 
S.E. 2d 670. In the instant case, there is neither an imputed error of 
law nor an abuse of discretion in the denial of the defendant's mo- 
tion to excuse t,he juror. 

This assignment of error is without merit. 

[3] The defendant's second assignment of error is that the trial 
judge erred in denying his motion to strike the following answer of 
Griffin on direct examination: 

"Q How long have you known him altogether? 

A Well, I been knowing of (the defendant) ever since he was 
growing up, when he was growing up. 

I n  his brief, the defendant argued that this answer was unresponsive. 
However, the question was proper and the answer was clearly re- 
sponsive. It was also argued that  the answer was highly prejudicial, 
because it  ('emphasized the alleged familiarity of the witness with" 
the defendant when, in fact, Griffin had not seen him for several 
years. During this time, the defendant "had changed from a boy of 
seventeen to a man of twenty-two, grown a moustache, and gained 
sixty pounds". However, this answer was admissible, and i t  was for 
the jury to determine what weight should be given to it. State v. 
Ow, 260 N.C. 177, 132 S.E. 2d 334; State v. Perry, 3 N.C. App. 356, 
164 S.E. 2d 629. No prejudice has been made to appear. 

This assignment of error is without merit. 

[4] The defendant's third, fourth, fifth, sixth and seventh assign- 
ments of error all relate to the contention that the trial judge abused 
his discretion in sustaining the State's objections to the following 
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questions propounded by defense counsel on the cross-examination 
of Griffin : 

"Q You tell t.his Jury you can identify a person after five 
years, a man wearing a beard, five years later, and a mustache, 
and identify him from somebody you can not even remember 
had a mustache or not? 

Q I thought you had testified that is where i t  was? 

. . .  
Q Certainly, Mr. Griffin, you know what a beard is? 

The Court: Mr. Wilkinson, start off, ask the witness a ques- 
tion. Don't tell him what he knows or does not know, please. 

Mr. Wilkinson: It is cross-examination, Your Honor. 

The Court: You may examine him but don't tell him. 
. . . 
Q Do you tell this Jury, Mr. Griffin, that you can recognize 
somebody after he is grown by his appearance as a boy? 

Q The truth of the matter is, you don't have any recollection 
of having seen him a t  any particular period before then, do you? 

It is noted in passing that, contrary to Rule 28, the defendant's 
brief does not include references to the pages of the record for all 
of his assignments of error. 

"One of the most jealously guarded rights in the administration 
of justice is that of cross-examining an adversary's witnesses." 
Stansbury, N. C. Evidence 2d, 8 35. However, " ( i ) t  is the duty of 
the trial court to protect a witness on cross-examination from being 
unfairly dealt with, and cross-examining counsel should not be per- 
mitted to browbeat, bulldoze, or intimidate a witness. . . ." 98 
C.J.S., Witnesses, 8 410, p. 211. Therefore, "the allowing of . . . 
questions (calling for a repetition of testimony already given) ordi- 
narily rests in the discretion of the trial court, and the court acts 
properly within its discretion when i t  refuses to permit further 
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cross-examination, where unduly repetitious. . . ." 98 C.J.S., Wit- 
nesses, § 414, p. 217. "Other questions disallowed are those which are 
argumentative, . . ." 98 C.J.S., Witnesses, § 411, p. 211. See In re 
Will of Kemp, 236 N.C. 680, 73 S.E. 2d 906. 

The questions supra were clearly repetitious and argumentative, 
and there was no abuse of discretion by the trial judge in sustaining 
the State's objections, particularly in view of the otherwise exten- 
sive cross-examination. 

These assignments of error are without merit. 

[S] The defendant's eighth, ninth, tenth and eleventh assignments 
of error relate to the contention that the trial judge erred in his 
charge to the jury. 

The defendant argues that  the testimony of the two witnesses for 
the State was diametrically opposed, since Griffin testified to the 
involvement of the defendant, Mourning, Mills and Langley, while 
Mourning testified to the involvement of the defendant, Little, Whit- 
aker and Holliday. The defendant says it  was incumbent upon the 
trial judge to make no "election" between the two versions, but that  
the trial judge did make an "election" and hence committed error 
by the expression of an opinion. A careful review of the charge re- 
veals that  the trial judge did not make such an "election" and he 
expressed no opinion. He gave the contentions of both the State and 
the defendant and left the determination of guilt or innocence to the 
jury. If the defendant desired any further instruction as to the con- 
tradictory nature of the State's evidence, a request should have been 
made. "Failure to charge on a subordinate-not a substantive- 
feature of a trial is not reversible error in the absence of request for 
such instruction." State v .  Pitt, 248 N.C. 57, 102 S.E. 2d 410. Under 
the circumstances " ( i ) t  was not inappropriate for the court to leave 
to counsel for the State and counsel for defendant, respectively, the 
making of content,ions relating to the credibility of the witnesses and 
the probative value of their testimony." State v. Jones, 249 N.C. 134, 
105 S.E. 2d 513. 

These assignments of error are without merit. 
The charge when taken as a whole and in context was not prej- 

udicial to the defendant. 
No error. 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE OF NORTH CAROLINA v. WILLIAM CHARLES MOURNING, 
RUDOLPH LANGLEY, aim WILLIE ROBERT MILLS, ALIAS TEE 
BISHOP 

No. 692SC41 

(Filed 28 May 1969) 

1. Indictment a n d  Warran t  § 14;  Extradition- motion to quash in- 
dictment o n  ground of invalid extradition 

I n  this armed robbery prosecution, the trial court did not err in denying 
d~feudants' motions to quash thc indictments on the ground that the ex- 
tradition proceedings under which they were returned to this State for 
trial were invalid, notwithstanding the State did not produce the records 
pertaining to the extradition proceedings and affirmatively show that they 
were regular, since the extradition proceedings may not be challenged 
after the alleged fugitive has been delivered into the jurisdiction of the 
demanding state. 

2. Indictment and  Warran t  $j 14- grounds f o r  quashing indictmenti 
An indictment may be quashed for want of jurisdiction, irregularity in 

the selection of the grand or petit jury, or for defect in the bill of in- 
dictment. 

3. Indictment a n d  Warran t  $j 14- fai lure  of indictment to show year 
returned 

In  this armed robbery prosecution, the trial court properly denied de- 
fendants' motion to quash the indictment on the ground that the caption 
did not show the year in which it was returned, the caption not being 
part of the indictment, and the Clerk of Superior Court having testified as 
to the session a t  which the indictment was returned. 

4. Criminal L a w  (j 9% consolidation of cases fo r  trial 
The trial court is authorized by statute to order that prosecutions of 

several defendants for offenses growing out of the same transaction be 
consolidated for trial. 

5. Criminal Law $j 9% consolidation of armed robbery prosecutions 
fo r  trial 

The trial court did not err in consolidating for trial prosecutions against 
three defendants for armed robbery where the defendants were charged 
in separate indictments with identical crimes. 

6. Criminal L a w  5 167- burden of showing prejudicial e r ror  
Appellants have tho burden not only to show error but also that the 

error complained of affected the result adversely to them. 

7. Robbery $j 4- nonsuit - sufficiency of evidence 
The evidence is held sufficient to be submitted to the jury as  to the 

guilt of each of the defendants of the crime of armed robbery. 

APPEAL by defendants from Cohoon, J., a t  the 12 August 1968 
Session of BEAUFORT Superior Court. 

By separate indictments, proper in form, defendants were charged 
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with the armed robbery of Mrs. Evelyn Brown on 10 February 1968. 
The indictments against defendants Mourning and Langley, case 
Nos. 6508 and 6510, indicate that they were returned a t  the March 
1968 Session of Beaufort Superior Court. The indictment against 
defendant Mills, case No. 6511, indicates that i t  was returned a t  
the "March Term 19 " of Beaufort Superior Court. The same 
grand jury forcman signed all three indictments. 

Defendants Langley and Mills were extradited from the State of 
New Jersey. When they were arraigned in Beaufort Superior Court, 
they movcd to quash the bills of indictment against them on the 
grounds that  they were illegally held by rcason of improper extradi- 
tion. After a hearing, the motions were overruled. Defcndant Mills 
moved to quash the bill of indictment ngainst him on the grounds 
that  i t  was dated "March Term 19 ." This motion was denied. 
The solicitor rnovcd that the cases be consolidatcd for purpose of trial 
and the court allowed the motion. 

Principal evidence for the State was given by Mrs. Evelyn Brown 
and her mother, Mrs. Mary Hyatt. Their evidence is summarized as 
follows: On 10 February 1968, Mrs. Brown was a t  her home in 
Washington, N. C., where she was being visited by her mother and 
three young children. From 1949 until 1966, Mrs. Brown was em- 
ployed as a caseworker with the Bcaufort County Welfare Depart- 
ment. On and prior to 10 February 1968, she was employed as a so- 
cial worker with the Washington city schools. Much of her work 
had been with Negroes, and quite frequently Negroes would come to 
her home in the evcning to see her in connection with her work. 
Around 7:00 on the evcning of 10 February 1968, she went to her 
front door which contained glass windows and saw a young male 
Negro on the outside. She unlocked the door, after which the man 
pushed the door open and he and two other Negroes rushed into 
Mrs. Brown's living room. Although she did not know the names of 
the men a t  that  time, she recognized each of them as persons that  she 
had seen before in connection with her employment. She later iden- 
tified the defendants as the three men. Mills had a pistol which he 
pointed towards her and asked if her husband was a t  home; she ad- 
vised that  her husband was not a t  home and Mills told hcr if shc 
did not do as he said he would kill her. Langley and Mourning also 
had pistols and pointed them a t  her. Mrs. Hyat t  was sitting on a 
sofa in the living room and Mrs. Brown's nine-year-old nephew was 
sitting beside her. Two little girls, ages nine and ten, were in the 
bathroom. Mills asked Mrs. Brown where she had hcr money hidden 
and she told him that she did not have any money in the house, that  
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she kept her money in the bank. At first Mourning stayed a t  the 
front door and kept watch on Mrs. Hyat t  and the outside; R/lills and 
Langley went into various rooms of the house searching closets, 
drawers, etc. Mills pushed Mrs. Brown from one room to another and 
Langley pushed her around the living room; Langley threatened to 
shoot Mrs. Brown and one of the children. Mills took a small purse 
with money in i t  and also took money and other things from pocket- 
books belonging to Mrs. Brown and Mrs. Hyatt.  Langley took Mrs. 
Brown's watch from a shelf in the kitchen, snatched the telephone 
from the wall and told Mrs. Brown if she called the police he would 
kill her, that they had not found what they were looking for and 
would be back. Among other things, Mourning entered Mrs. Brown's 
bedroom, took jewelry from her jewelry box, took her engagement 
ring, college ring, silver bracelet, a string of pearls, and other jewelry 
including her husband's watch. After staying in the house for a 
period of some twenty minutes,  defendant,^ left by way of the front 
door. Shortly thereafter, Mrs. Brown left by a rear door, went to a 
neighbor's house and called the police. 

The jury found defendants guilty as charged and from  judgment,^ 
imposing lengthy prison sentences, defendants appealed. 

Attorney General Robert Morgan, Assistant Attorney General 
William W. Melvin and Stafi Attorney T .  Buie Costen for the State. 

John A. Willcinson for defendant appellant Mills, W.  B. Carter 
fo r  defendant appellant Langley and Leroy Scott for defendant ap- 
pellant Mourning. 

The first question posed by this appeal is: Did the trial court 
commit error in failing to quash the indictments against the defend- 
ants Langley and Mills? 

Said defendants contend that the extradition proceedings under 
which they were arrested in New Jersey and returned to North Car- 
olina were invalid. The record is silent regarding the proceedings ex- 
cept for the order entered by the Yew Jersey Court, which order is 
summarized as follows: -4 hearing was held on application of North 
Carolina Solicitor Herbert Small for the extradition of Rudolph 
Langley and Willie Robert Mills, charged with the crime of armed 
robbery in North Carolina; defendants were represented by Mr. 
Gikas and the State of New Jersey was represented by the assistant 
county prosecutor; testimony of two witnesses was heard, said wit- 
nesses identifying the defendants as having been in the jurisdiction 
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of North Carolina on the date of the alleged offense; pursuant to the 
hearing, i t  was ordered that  Langley and Mills be delivered by the 
Sheriff of Bergen County to the Sheriff of Beaufort County, North 
Carolina. The order was signed by a judge of the Bergen County 
Court. 

[I] Defendants Langley and Mills contend that  when they made 
their motions to quash in the superior court, i t  became incumbent 
upon the State to produce all records pertaining to the extradition 
proceeding and affirmatively show that they were regular. The only 
authority cited by said defendants in support of their contention is 
"American Jurisprudence Zd, Extradition, Sections 64, 65 and 66." 

A review of the American Jurisprudence sections cited reveals 
that they do not support the contention of defendants. To the con- 
trary, 31 Am. Jur. 2d, § 74, a t  p. 980, declares: 

"In interstate extradition proceedings, the prisoner is held under 
the extradition process only until such time as he reaches the 
jurisdiction of the demanding state, and is thenceforth held un- 
der the process issued out of the courts of that  state. Conse- 
quently, the regularity of extradition proceedings may be at- 
tacked only in the asylum state; after an alleged fugitive has 
been delivered into the jurisdiction of the demanding state, the 
proceedings may not be challenged." 

[2] Our research does not disclose that  this identical question has 
been answered by the Supreme Court of our State. I n  4 Strong, N. C. 
Index 2d, Indictment and Warrant, $ 14, pp. 359 and 360, we find 
the following: "An indictment may be quashed for want of jurisdic- 
tion, irregularity in the selection of the grand jury or petit jury, or 
for defect in the bill of indictment." We find no support for the con- 
tention submitted by defendants Langley and Mills, therefore, the 
assignment of error is overruled. 

[3] The next assignment of error relates to defendant Mills' mo- 
tion to quash the indictment against him on the ground that  the in- 
dictment did not show t'he year in which i t  was returned. The 
record discloses the following caption on the Mills indictment: 

"INDICTMEKT (#6511) - VARIOUS CASES. (Mills) 
STATE OF NORTH CAROLINA SUPFJ~IOR COURT 
BEAUFORT COUNTY. March Term, A.D. 19 ." 

A similiar question was raised in the case of State v. Davis, 225 
N.C. 117, 33 S.E. 2d 623, where, in a bill of indictment returned in 
the Superior Court of Rowan County, the caption erroneously stated 
Randolph County a s  follows: 
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"STATE OF NORTH CAROLINA SUPERIOR COURT 
RANDOLPH COUNTY September Term, 1944" 

A motion to arrest the judgment was made, but the Supreme Court 
held that "the caption is not part of the indictment and its omission 
is no ground for arresting judgment." In the case before us, the 
record discloses that  when defendant Mills made his motion to quash, 
the Clerk of Superior Court of Beaufort County was sworn and tes- 
tified that during the 11 March 1968 Session of Superior Court for 
Beaufort County the grand jury considered a bill of indictment in 
case No. 6511 and returned a true bill. 

We hold that the bill of indictment was sufficient and the assign- 
ment of error is overruled. 

I n  their next assignment of error, defendants contend that the 
trial court improperly consolidated their cases for trial. 

Defendants Mourning and Langley strenuously contend that  i t  
was prejudicial to them to be tried jointly with defendant Mills inas- 
much as Mills was a person of bad reputation in Beaufort County 
and possessed a long criminal record. The record before us reveals 
that defendants Mourning and Langley also had long criminal 
records. Mourning's previous convictions were for breaking and en- 
tering, larceny, assault with a knife, affray, and drunk and disorderly 
conduct; Langley's previous convictions included three separate 
breaking and entering cases. It appears that  Mills had been convicted 
for breaking and entering, receiving stolen property, forgery and 
escape in several cases. 

[4] It is well settled in this jurisdiction that the trial court is au- 
thorized by statute to order that prosecutions of several defendants 
for offenses growing out of the same transaction be consolidated for 
trial. 2 Strong, N. C. Index 2d, Criminal Law, $ 92, pp. 623, 624. 

In State v. Hamilton, 264 N.C. 277, 141 S.E. 2d 506, (cert. den. 
384 U.S. 1020, 16 L. Ed. 2d 1044), three defendants were charged in 
separate indictments with larceny of specified personalty from a speci- 
fied store, with breaking and entering the store, and safebreaking. 
I n  an opinion by Denny, C.J., it is said: 

"The defendants' first assignment of error is to the granting of 
the solicitor's motion to consolidate the cases for trial. 

In  8. v. Combs, 200 N.C. 671, 158 S.E. 252, in considering the 
identical question presented by this assignment of error, the 
Court said: 
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'The court is expressly authorized by statute in this State to 
order the consolidation for trial of two or more indictments in 
which the defendant or defendants are charged with crimes 
of the same class, which are so connected in time or place as  
that evidence a t  the trial of one of the indictments will be 
competent and admissible a t  the trial of the others. C.S. 4622 
(now G.S. 15-152). 8. v. Cooper, 190 N.C. 528, 130 S.E. 180; 
8. v. Jarrett, 189 N.C. 516, 127 S.E. 590; 8. v. .Walpass, 189 
N.C. 349, 127 S.E. 248.' 

The three defendants were charged in separate bills of indict- 
ment with identical crimes. Therefore, the offenses charged are 
of the same class, relate to the same crime, and are so connected 
in time and place that evidence a t  the triaI upon one of the in- 
dictments would be competent and admissible a t  the trial on the 
others. I n  such cases there is statutory authority for a consoli- 
dation. [Citing numerous authorities.] " 

[S] We hold that the trial court did not err in consolidating the 
cases for trial and the assignment of error relating thereto is over- 
ruled. 

Defendants' next assignment of error relates to exceptions taken 
to rulings of the trial court on the admission of evidence. 

[6] It is well-settled law in this State that the burden is on de- 
fendants not only to show error but also to show that the error com- 
plained of affected the result adversely to them, as the presumption 
is in favor of the regularity of the trial below. 3 Strong, N. C. Index 
2dJ Criminal Law, 8 167, pp. 126, 127. We do not deem i t  necessary 
to discuss each of the exceptions relating to the testimony; suffice to  
say, we have carefully reviewed the record pertaining to  the testi- 
mony complained of and conclude that  no prejudicial error was com- 
mitted by the trial court with respect to said testimony. The as- 
signment of error is overruled. 

[7] At the close of the State's evidence, defendants moved for 
judgment as of nonsuit and renewed their motions a t  the conclusion 
of all the evidence. Although they excepted to  the failure of the court 
to grant their motions, they do not bring the exceptions forward in 
their brief, therefore, they are deemed abandoned. Nonetheless, we 
hold that  the evidence was sufficient to  withstand the motions of non- 
suit by each defendant and the assignments of error relating thereto 
are overruled. 

Although defendants are indigent, they were ably represented in 
the superior court and in this Court by capable and experienced at- 
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torneys. Their trial was presided over by an experienced and eminently 
qualified judge. We conclude that defendants rcceived a fair trial, 
free from prejudicial error, and the sentences imposed were within 
statutory lirnit,~. 

No error. 

MALLARD, C.J., and PARKER, J., concur 

STATE O F  NORTII CAROLINA V. WIIATJIE GASTON 

No. 697SC127 

(Filed 2S May 1969) 

1. Burglary a n d  Unlawful Breakings # 7; Rape a 18; Criminal Law 
$j 1 I& instructions as t o  possible verdicts 

In a prosecution upon two indictments charging defendant with (1) 
first-degree burglaw and (2) assault upon a frmale with intent to commit 
rape, wherein the solicitor announced that the State would seek no greater 
verdict than felonious breaking and entering on the burglary indictment, 
the evidence justified submission of tlw case to the jury on the issues of 
defendant's guilt of felonious breaking and mtering and of assault with 
intent to commit rape; and there is no merit in defendant's contention 
that his motion to nonsuit should have heen grantrd on the ground that 
all the evidence adverse to him tended solely to show his guilt of first-degree 
burglary and rape. 

2. Burglary a n d  Unlawful Rrealruigs # 3-- felonious breaking and en- 
ter ing - lesser degrce of burglary 

A felonious breaking and entering in violation of G.S. 14-54 is a less 
degrec of the felony of burglary in the first degree. 

3. Criminal Law # 3 17- instructions, - interested witness r u l e  
Where i t  appears that one of defcndant's witnesses was the boyfriend 

of defendant's sister and that the friendship between defendant and the 
witness was such that defendant had invited the witness to  spend a niqht 
with him, the trial court properly instructed the jury to scrutinize the 
testimony of the witness. 

4. Burglary a n d  Unlawful &realrings # 7- felonious breaking and  en- 
ter ing - form, of verdict 

I n  a prosecution for felonicus breaking and entering, a verdict that de- 
fendant is guilty of felonious "B. L E" is disapproved. 

APPEAL by defendant from Crissman, J., a t  the August 1968 Ses- 
sion of NASH Superior Court. 
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The defendant was charged in two bills of indictment with (1) 
first-degree burglary and (2) assault on a female with intent to 
commit rape, he being a male person over 18 years of age. 

Principal evidence for the State was given by the prosecutrix, 
Tempie Williams, whose testimony is summarized as follows: On 
Saturday night, 23 March 1968, prosecutrix, who was 63 years old, 
was living in part of a house in or near the City of Rocky Mount. 
The other part of the house was vacant and a door led from the va- 
cant portion to the portion occupied by prosecutrix and her six-year- 
old granddaughter. Around 12:OO that night, prosecutrix and her 
grandchild had retired for the night, had locked the doors and closed 
the windows. Defendant entered the unoccupied portion of the house 
and went to the door leading to the prosecutrix's apartment. She had 
a "barn lock" on her side of the door and had a fork on the door to 
keep i t  from coming open. On direct examination she testified that 
defendant kept "yanking i t  and yanking i t  until he popped i t  open." 
When defendant first tried to open the door, prosecutrix asked, "Who 
is that?" and defendant replied, "It's James Mercer." Prosecutrix 
turned on a light in her bedroom and defendant finally gained entry. 
After defendant entered the room, he told prosecutrix to get over on 
a long chair. She refused and told him that "he was a stranger to 
her" and she was not going to have anything to do with him. De- 
fendant threatened her with a knife, pushed her over a long, folding 
chair and had sexual intercourse with her. "He laid there with the 
knife right around my neck and told me to lay still and I laid still." 
Defendant was drinking but was not drunk and threatened to kill 
prosecutrix if she made an outcry. After defendant finished, he laid 
down on the bed and remained there until Sunday morning when he 
left. Prosecutrix did not go back to sleep that night and did not 
leave thc house for fear that defendant would harm her granddaugh- 
ter. During the time that defendant was there, prosecutrix determined 
that his real name was Willie Gaston; she was personally acquainted 
with defendant's mother and brother and observed the family re- 
semblance. Defendant is considerably younger than the prosecutrix. 
Aftcr defendant left on Sunday morning, prosecutrix prepared break- 
fast for herself and her granddaughter, then went to her brother's 
house where she remained until Monday morning when she went to 
the police station. 

Defendant introduced evidence tending to show that he was 
elsewhere during the Saturday night in question. He did not testify, 
but his evidence disclosed that he had been rcleased from prison on 
the day before the occurrence. 
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ST-~~TE 'V. GASTON 

The trial court submitted the case to the jury on felonious break- 
ing and entering (G.S. 14-54) and assault with intent to commit rape. 
The jury found the defendant guilty of the charges as submitted by 
the court and from judgment imposing active prison sentences, de- 
fendant appcaled. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Millard R. Rich, Jr., for the State. 

R. Conrad Boddie and Fields, Cooper & Henderson by Leon Hen- 
derson, Jr., for defendant appellant. 

Defendant first assigns as error the failure of the t,rial court to 
grant his motion for nonsuit. 

[I] When the cases were called for trial, the solicitor announced 
that the State would seek no greater verdict than felonious breaking 
and entering on the burglary indictment and would seek a verdict 
of assault with intent to commit rape on the other indictment. De- 
fendant contends that a11 the evidence adverse to him tended to 
show that he was guilty of first-degree burglary and rape; that under 
State v. Locklear, 226 N.C. 410, 38 S.E. 2d 162, his motion to non- 
suit interposed a t  the close of the evidence should have been granted. 

In  State v. Lockbear, supra, in an opinion by Denny, J. (later 
C.J.), i t  is said: 

"The defendant was charged with burglary in the first degree 
in the bill of indictment. And when the solicitor stated that he 
would not ask for a verdict of first degree burglary, but would 
only ask for a verdict of second degree burglary on the indict- 
ment, i t  was tantamount to taking a nolle prosequi with leave 
on the capital charge. S. v. Spain, 201 N.C., 571, 160 S.E., 825; 
S. v. Hunt,  128 N.C., 584, 38 S.E., 473. 

In the case of S. v. Jordan, ante, 155, 37 S.E. (2d), 111, Stacy, 
C.J., in speaking for the Court, said: 'It is permissible under our 
practice to convict a defendant of a less degree of the crime 
charged, G.S. 15-170, or for which he is being tried, when there 
is evidence to support the milder verdict, S. v. Smith, 201 N.C., 
494, 160 S.E., 577, with G.S., 15-171, available in burglary cases, 
S.  v. McLean, 224 N.C., 704, 32 S.E. (2d), 227.' But on this 
record there is no evidence to support a milder verdict. More- 
over, when a nolle prosequi was taken as to the capital charge, 
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there remained no charge in the bill of indictment to support a 
verdict of burg!ary in the second degree. 
The motion to set aside the verdict should have been sustained." 

In our opinion, there are facts on the burglary chargc in the in- 
stant case which would distinguish i t  from the facts in Xtate v. Lock- 
lear, supra; therefore, the principles of law above quoted would not 
apply here. It is noted that  the instant case was not submitted on 
second-degree burglary but was submitted on violation of G.S. 14-54. 
Although the testimony of Tempic Williams, the prosecutrix, on di- 
rect cxamination tended to show first-degree burglary, her testimony 
on cross-examination could be intcrpreted othcrwise. The following 
is quoted from her cross-examination: "I did let him in the door. He 
told mc to open the g.d. door. After he got i t  half open and he could 
not open the other part he asked me to pull the door open or he was 
going to cut my throat,. * * " I did let him through the door. 
+ + * I did let him in the house. * * * I didn't open i t  because 

I wanted t o ;  he made me open it." 
As to  thc assault with intent to commit rape chargc, we think 

there was evidcnce to support a verdict milder than the capital offense 
of rape. Thc prosecutrix testified that  aftcr defcndant had intercourse 
with her, he spent the remainder of the night in her room - slept on 
her bed- and that  shc sought no help from anyone until the next 
day and did not consult the police until Monday morning following 
the occurrence on Saturday night. There wcrc other statements in her 
testimony that  were inconsistent with the capital offense. 

In  State v. Murnford, 227 N.C. 132, 41 S.E. 2d 201, defendant 
was prosecuted under two bills of indictment consolidated for the 
purpose of trial, charging (1) an assault with intent to commit rape 
and (2) a felonious nonburglarious breaking and entering of the resi- 
dence of one J. N. Strect in violation of G.S. 14-54. I n  an opinion by 
Barnhill, J. (later C.J.), we find the following: 

"Burglary is a common law offensc. To warrant a conviction 
thereof i t  must be made to appear that there was a breaking 
and entering during the nighttime of a dwelling or sleeping 
apartment with intent to commit a felony therein. That the 
building was or was not occupied a t  the time affects the degree. 
G.S., 14-51. 
But defendant is not charged with the crime of burglary. He  is 
indicted under G.S., 14-54. The offense there defined, commonly 
referred to as housebreaking or nonburglarious breaking, is a 
statutory, not a common law, offense. S. v. Dozier, 73 N.C., 117. 

E * * 
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- 

* C *  G.S., 14-54 * * * makes i t  a crime for any person, 
with intent to commit a felony therein, to break or entcr the 
dwelling of another, otherwise than by a burglarious breaking; 
+ * *  

Thus from the beginning, in respect to a dwelling, i t  is the en- 
tering otherwise than by a burglarious breaking, with intent to 
commit a felony, that constitutes the offense condemned by the 
Act. * * a* 

Under the statute it is unlawful to break into a dwelling with 
intent to commit a felony therein. It is likewise unlawful to enter, 
with like intent, without a breaking. * * *" 

[2] In State v. Filces, 270 N.C. 780, 155 S.E. 2d 277, defendant was 
indicted for first-degree burglary. In a per curiam opinion, we find 
the following: 

"When the State had completed its evidence, defendant moved 
for a judgment of compulsory nonsuit. The court ruled that i t  
would not submit the case to the jury on the charge of bur- 
glary in the first degree, but would submit to the jury the 
charge of a felonious entering into a house otherwise than bur- 
glariously with intent to commit larceny, a violation of G.S. 
14-54, which is a less degree of the felony of burglary in the 
first degree as charged in the indictment. G.S. 15-170. * * *" 

G.S. 15-170 provides that "[ulpon the trial of any indictment the 
prisoner may be convicted of the crime charged therein or of a less 
degree of the same crime, or of an attempt to commit the crime so 
charged, or of an attempt to commit a less dcgree of the same crime." 
A violation of G.S. 14-54 is a lcss degree of the felony of burglary 
in the first degree as charged in the indictment. State v. Filces, supra. 

Since we have quoted from State v. Locklear, supra, we might 
mention the holding of the Supreme Court in State v. Miller, 272 
N.C. 243, 158 S.E. 2d 47, as follows: 

11Y * * When, upon arraignment, or thereafter in open court, 
and in the presence of the defendant, the Solicitor announces 
the State will not ask for a verdict of guilty of the maximum 
crime charged but will ask for a verdict of guilty on a designated 
and included lesser offense embraced in the bill, and the an- 
nouncement is entered in the minutes of the Court, the announce- 
ment is the equivalent of a verdict of not guilty on the charge 
or charges the Solicitor has elected to abandon. State v. Pewce, 
266 N.C. 234, 145 S.E. 2d 918." 
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We do not find i t  necessary here to  say that the rule stated in State 
v. Locklear, supra, has been changed or modified by State v. Miller, 
supra. 

[I] We hold that  under the evidence presented the trial court was 
justified in submitting the case on the offense provided by G.S. 14-54 
and on the charge of assault with intent to commit rape. Defend- 
ant's first assignment of error is overruled. 

131 Defendant's next assignment of error relates' to the court's 
charge to the jury regarding the testimony of James Avent, a wit- 
ness for the defendant. The evidence disclosed that  Avent was the 
boyfriend of the defendant's sister and that  the fricndship bctween 
defendant and Avent was such that  defendant had invited Avent to  
spend a night with him. The court charged the jury that  i t  should 
"look carefully into and scrutinize his testimony, but that  if after 
you have done so you believe he is telling the truth about this matter, 
then you should give the same weight and credence to his testimony 
as you found that  of any disinterested witness." I n  State v. Morgan, 
263 N.C. 400, 139 S.E. 2d 708, one of defendant's witnesses tcstified 
to the effect that he was a personal friend of the defendant. Another 
witness said he had known the defendant for three or four years, 
that  he was in thc oil business and thc defendant was a customer of 
his; that  defendant's sister lived next door to his station. Defendant's 
witness Anderson tcstified that  he and the defendant worked "to- 
gether some on farms"; ths t  they did not "visit much socially, some- 
times once a week." In  his charge the trial court charged the inter- 
estcd witness rule and the Supreme Court affirmed. See also State v. 
Faust, 254 N.C. 101, 118 S.E. 2d 769. We hold that the trial court 
did not err in this case in charging the interested witness rule and 
the assignment of error relating thcreto is overruled. 

Defendant assigns as error a portion of the trial court's charge on 
the question of alibi. We hold that  the charge, when considered con- 
textually, was in harmony with the decisions of our Supreme Court. 
State v. Allison, 256 N.C. 240, 123 S.E. 2d 465; State v. Stone, 241 
N.C. 294, 84 S.E. 2d 923. The assignment of error is overruled. 

[4] The record discloscs that  the verdict returned in this case was 
"that the defendant is guilty of felonious R. Rr E.  and guilty of assault 
with intcnt to commit rape." We do not know if this is the exact 
manner in which the jury returned the verdict or if i t  is merely the 
manner in which the clerk recordcd the verdict; the record would 
indicate both. No exception was takcn to the form of the verdict, 
hence, no assignment of error relating thereto is before us. Neverthe- 
less, we state that  as to form a verdict of "B. & E." is not approved. 



N.C.App.1 SPRING SESSION 1969 581 

The importance of verdicts is so great that  abbreviations for offenses 
should not be encouraged; the possibility of error is much greater 
when abbreviat,ions are used. 

We have carefully considered each assignment of error brought 
forward in defendant's brief, but finding no merit in any of them, 
they are overruled. 

No error. 

MALLARD, C.J., and PARKER, J., concur. 

REITA G.  CAMPBELL v. RAY O'SULLIVAN AND BUNCOMBE COUNTY 

No. 6928SC47 

(Filed 28 May 1969) 

1. Trial § 21- nonsuit - consideration of evidence 
The evidence must be taken in the light most favorable to the phin- 

tife in ruling upon the motion for judgment of nonsuit. 

2. Automobiles 8 57- exceeding speed at intersections - ambulance - sufficiency of evidence 
In  plaintiff's action to recover for personal injuries received in a col- 

lision between an automobile operated by her and an ambulance owned 
by defendant county and driven by defendant employee of the county, de- 
fendants' motion for judgment of nonsuit was properly denied where 
plaintife's evidence tended to show that plaintiff, who was proceeding in a 
southerly direction on a city street, began a left turn across the north- 
bound lane of travel in wder to enter an intersecting street, that plain- 
tiff then saw the ambulance come over the crest of a hill in the north- 
bound lane at  a speed of 55 to 60 miles per hour with its emergency light 
fiashing, that plaintiff and her passenger, as well as an additional witness, 
heard no siren, that plaintiff returned to the southbound travel lane, and 
that the ambulance veered towards plaintife and collided with her auto- 
mobile in the southbound lane. 

3. Automobiles § 38- speed restrictions - exemptions - ambulances - instructions 
Where defendants alleged and offered proof that a t  the time of the 

accident their ambulance mas an authorized emergency vehicle being op- 
erated on the city streets on an authorized emergency mission with its 
lights and siren on, trial court committed prejudicial' error when it  in- 
structed the jury that if they should find that defendant was operating 
the ambulance a t  a speed in excess of 35 miles per hour, that finding 
would constitute negligence, since the instruction made a determination of 
the controverted issue as to whether the ambulance was traveling in an 
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emergency and effectively deprived defendants of their defense of being 
exempted from the speed limit. 

4. Automobiles 9 38-- speed restrictions - exemptions - ambulances 
The speed limitations set forth in G.S. Ch. 20 do not apply to public or 

private ambulances when traveliug in emergencies. G.S. 20-145'. 

5. Automobiles § 38-- speed restrictions - exemptions - ambulances - form of instructions 
Where defendants alleged and offered proof that their ambulance was 

traveling on a city street in an emergency a t  the time of the accident, 
jury should have been specifically instructed that if they should find that 
defendant was operating a public ambulance and m-as traveling in a n  
emergency a t  a speed in excess of 35 miles per hour on a public street 
where the maximum limit was 35 miles per hour, that such was not negli- 
gence per se and that in such event the common-law rule of ordinary care 
applies. 

APPEAL by defendants from Thornburg, S.J., 20 May 1968 Ses- 
sion of Superior Court of BUNCOMBE County. 

Plaintiff seeks to recover damages of defendants for alleged per- 
sonal injuries received on 31 December 1966 resulting from a col- 
lision of motor vehicles on Merrimon Avenue in the City of Ashe- 
ville. It is alleged in the complaint that the injuries were caused by 
the negligence of defendant Ray  O'Sullivan (O'Sullivan) in the op- 
eration of a 1966 model Chevrolet automobile (ambulance) owned 
by Buncombe County (County) while O'Sullivan was acting as 
agent, servant and employee of the defendant County. 

Plaintiff alleged that the collision and resulting injuries were 
proximately caused by the negligence of O'Sullivan in that  he op- 
erated the "Chevrolet automobile" without due caution and circum- 
spection and without keeping a proper lookout, without keeping the 
same under proper control, a t  an excessive and unlawful rate of 
speed, and a t  a speed that was greater than was reasonable and 
prudent under the conditions and circumstances then and there ex- 
isting; in that  he failed to operate i t  on the right side of the high- 
way, operated i t  on the wrong side of the highway, failed to yield 
one-half of the highway to plaintiff, and failed to yield the right-of- 
way to the plaintiff's vehicle which had already entered the inter- 
section and was in the process of executing a left turn after giving 
a proper signal of her intention to make a left turn; by running into 
and colliding with the Buick "under the conditions and circumstances 
then and there existing"; and by failing to reduce speed while ap- 
proaching an intersection. 

In their answer defendants admitted the agency, denied negli- 
gence on the part of O'Sullivan, and alleged contributory and sole 
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negligence of Reita G. Campbell (plaintiff). Defendants each asserted 
a counterclaim against the plaintiff. O'Sul!ivan's claim was for per- 
sonal injuries, and County's claim was for damages to its vehicle. 
Defendants alleged that the motor vehicle operated by O'Sullivan 
was an authorized emergency vehicle being operated a t  the time "on 
an authorized emergency mission with emergency warning devices, 
including blinking red light and siren." 

Defendants alleged that  the collision and resulting injury and 
damage to them proximately resulted from the negligence of the 
plaintiff, or that plaintiff was contributorily negligent in that she 
operated the Buick automobile negligently in wanton and reckless 
disregard for the rights and safety of others, without maintaining 
a proper lookout, without having same under proper control, and a t  
a fast, reckless and unlawful rate of speed; in that  she failed to 
yield one-half of the main traveled portion of the highway; in that 
she operated her vehicle on the left or wrong side of the highway; in 
that  she violated G.S. 20-15G(b) in failing to yield the right-of-way 
to  the ambulance which was on official business and on an authorized 
emergency mission when the driver thereof was sounding audible 
signal by siren; in that she blocked the lane of travel of the ambu- 
lance which was traveling on an authorized emergency mission; and 
in that she collided with the ambulance which was proceeding law- 
fully on the highway. 

Appropriate issues of negligence, cont.ributory negligence, and 
damages were submitted to the jury. The jury answered the issues 
in favor of the plaintiff and against the defendants and awarded 
plaintiff damages in the sum of $307.54. 

Defendants assign error and appeal to the Court of Appeals. 

V a n  Winkle,  Buck, Wall ,  Starnes ck Hyde by  0. E. Starnes, Jr., 
and Williarns, Morris & Golding b y  Will iam C. Morris, Jr., for plain- 
tiff appellee. 

Uzxell & Dumont b y  Harry Dunbont, and Robert D .  Lewis for 
defendant appellants. 

A t  the close of the evidence the defendants moved for judgment 
as of nonsuit and assign as error the failure of the court to allow 
the motion. 

[I, 21 The evidence must be taken in the light most favorable to 
the plaintiff in ruling upon the motion for judgment of nonsuit. The 
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evidence when thus viewed tends to show that on 31 December 1966 
a t  about 5:00 or 5:30 p.m. while i t  was still daylight, the plaintiff 
was operating a 1962 model Buick automobile (Ruick) in a south- 
erly direction on Merrimon Avenue within the City of Asheville. 
O'Sullivan was operating the ambulance northerly on Merrimon 
Avenue. Merrimon Avenue is 45 to 50 feet wide, runs generally 
north and south, and is intersected along its east line by Annandale 
Avenue. Annandale Avenue is 24 feet wide and intersects with Mer- 
rimon Avenue but does not cross it. The roadway m7as dry. When the 
Buick and the ambulance collided, they were both in the southbound 
traffic lane on Merrimon Avenue just a few feet south of the center 
of the intersection of Annandale Avenue with Merrimon Avenue. 
Hillside Street intersects with Merrimon Avenue one block south of 
Annandale Avenue. From Hillside Street northward on Merrimon 
Avenue, there is an upgrade to a point about 112 feet to 200 feet 
south from the intersection of Annandale and Merrimon. The operator 
of another vehicle proceeding north on Merrimon Avenue testified 
that  as he stopped for a traffic light a t  the intersection of Hillside 
Street and Merrimon Avenue, the light turned green and the ambu- 
lance passed him going north a t  a speed of about 60 miles per hour, 
that  he heard no siren a t  any time but did see a flashing light on the 
top of the ambulance and that after the ambulance got about 200 
feet in front of him, it  "went sideways" and he saw the impact. This 
witness also testified "until you get almost to the crest of the hill 
you can't see over the crest of the hill." As the ambulance approached 
and crossed the crest of the hill, i t  was traveling a t  a speed of 60 
miles per hour. The posted speed limit where the coIlision occurred 
was 35 miles per hour. Plaintiff, approaching the intersection with 
the intention of turning left into Annandale Avenue, gave a left 
turn signal, slowed down and stopped, and after looking and seeing 
no vehicles approaching started a left turn into Annandale Avenue. 
After the front wheeIs of pIaintiff7s vehicle had traveled into the 
northbound lane, she saw the ambulance come over the crest of the 
hill in the northbound lane a t  a speed of 55 to 60 miles per hour 
with its Aashing light on top. Plaintiff and her passenger heard no 
siren. When the ambulance was about 100 to 150 feet away, i t  veered 
towards plaintiff and collided with the Buick being operated by 
plaintiff in the southbound lane of travel. After having begun the 
left turn, plaintiff's automobile had returned to the southbound lane 
of travel a t  the time of the collision. The right front of the ambu- 
lance struck the left front fender and wheel of the Buick. Plaintiff's 
face was cut, and she sustained other injuries in the collision. 

[2] Defendants' evidence in most of the essential details is in sharp 
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conflict with that  of the plaintiff; however, we think there is ample 
evidence of O'Sullivan's alleged negligence to require submission of 
the case to the jury. Although defendant's offered evidence of negli- 
gence on the part of the plaintiff, we do not think the evidence shows 
contributory negligence as a matter of law. Williams v. Funeral 
Home, 248 N.C. 524, 103 S.E. 2d 714. It was a case for decision by 
the jury. Neither does the evidence fail to support the allegations 
of the complaint to such extent as to constitute a material variance. 
Defendants' assignment of error to the failure of the court to allow 
their motion for judgment as of nonsuit is overruled. 

131 Defendants contend that  the trial court committ'ed error in 
instructing the jury as follows: 

"(T)he defendant has stated and argued that  the maximum 
speed permitted by the law on Merrimon Avenue a t  its point 
of intersection with Annandale Avenue for vehicles such as the 
two involved in the accident in question is 35 miles an hour. 

So, if you should find that on t,he occasion in question the de- 
fendant was operating his motor vehicle a t  a speed in excess of 
35 miles per hour, that would constitute negligence on the part 
of the defendant." 

It is noted that in mimeographing the record in this case the 
letter "E" appearing in the original record docketed in this Court 
in front of the word "So" to delineate the portion excepted to was 
omitted. This is mentioned here so that  the record will show that  de- 
fendants made proper exception to this portion of the charge. 

The vice in the above instructions consists, in part, of the state- 
ment by the court that  the defendant has stated and argued that 
the maximum speed there for vehicles such as  the two involved is 
35 miles an hour. This statement was contradictory to the defend- 
ants' pleadings and evidence. There does not appear in the record 
any statement by the defendants that the maximum speed limit of 
35 miles per hour was applicable to the ambulance. The record does 
not reveal what defendants' counsel argued to the jury. 

[3, 41 In  defendants' pleadings i t  is alleged that  the ambulance 
was an "authorized emergency vehicle" being operated on an "au- 
thorized emergency mission." Defendants' evidence tended to show 
that  i t  was a public ambulance on an emergency mission and that  i t  
was being driven with a blinking red light on top and the siren op- 
erating. Under the provisions of G.S. 20-145, the speed limitations 
set forth in the statute do not apply to public or private ambulances 
when traveling in emergencies; therefore, the court committed prej- 
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udicial error when i t  instructed the jury that if they should find tha t  
('the defendant was operating his motor vehicle a t  a speed in excess 
of 35 miles per hour, that would constitute negligence on the part of 
the defendant." This instruction made a determination of the contro- 
verted issue as to whether it  was an ambulance traveling in an emer- 
gency and effectively deprived the defendants of their defense alleged 
under the exclusionary rule set forth in G.S. 20-145. 

Plaintiff had not alIeged the defendants' vehicle was an ambu- 
lance traveling in an emergency, but the defendants had so alleged 
and had offered evidence thereof. This made i t  a question for the 
jury. I n  the challenged instructions the trial court, without submitting 
i t  to the jury, determined the question adversely to the defendants. 

[5] With respect to speed the jury should have been, but was not, 
specifically instructed that if they should find that the defendant 
O7Sullivan was operating a public ambulance and was traveling in 
an emergency a t  a speed in excess of 35 miles per hour on a public 
street where the maximum speed limit was 35 miles per hour tha t  
such is not negligence per se and that  in such event the common-law 
rule of ordinary care applies, and a speed in excess of 35 miles per 
hour is only evidence to be considered with other facts and circum- 
stances in determining whether he used due care. The jury should 
have been further instructed that  if they should find that  defendant 
O'Sullivan was not operating an ambulance traveling in an emergency 
but was operating a motor vehicle on a public street a t  a speed in 
excess of 35 miles per hour where the maximum speed limit was 35 
miles per hour that  such would constitute negligence. 

Later in the charge to the jury the court instructed the jury a s  
follows : 

"The Court, however, instructs you that, in regard to the speed 
limitation which the Court has discussed was 35 miles an hour, 
we also have a statute which reads in pertinent part as follows: 
'The speed limitation set forth shall not apply to public ambu- 
lances when operated with due regard to safety and traveling 
in an emergency. This exemption shall not, however, protect the 
driver of any such vehicle from the consequence of a reckless 
disregard for the safety of others.' 

So, if you find from the evidence that on the 31st day of De- 
cember, 1966, the defendant was exercising due care in the op- 
eration of a public ambulance north on Merrimon Avenue to- 
ward its point of intersection with Annandale Avenue and was 
operating it  with due regard for the rights and safety of others 
when traveling in response to an emergency call for his ser- 
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vices, then the speed limit of 35 miles an hour as discussed by 
the Court would not apply in this case." 

This instruction seems to be correct, but i t  does not cure the error 
committ,ed when the court charged the jury that if "the defendant 
was operating his motor vehicle a t  a speed in excess of 35 miles per 
hour, that  would constitute negligence on the part of the defendant." 
The general instruction to the jury that  "then the speed limit of 35 
miles an hour as discussed by the Court would not apply in this 
case" did not serve to correct what the court had specifically said 
a s  to the effect of the defendant "operating his motor vehicle a t  a 
speed in excess of 35 miles per hour.'! 

Later, in response to a question from the jury after they had had 
the case under consideration for some time, the trial court again in- 
structed the jury in connection with speed in a different manner, as 
follows: 

"Now, the first portion of the charge the Court gave as the Court 
recalls relating to an emergency vehicle was in relation to speed. 
As indicated by the Court, i t  was introduced into evidence by 
the plaintiff and stated in argument by one of the defense coun- 
sel that  the posted speed limit was 35 miles per hour for vehicles 
approaching the intersection of Annandale and Merrimon. And 
the Court instructed you that on the occasion in question if the 
defendant was operating his motor vehicle a t  a speed in excess 
of 35 miles per hour that this would constitute negligence on his 
part, subject to the statutory provisions that the speed limita- 
tion set forth would not apply to private ambulances when op- 
erated with due regard for safety and traveling in an emergency." 

The main difference in these latter instructions is that  the court, 
after repeating that  "if the defendant mas operating his motor ve- 
hicle a t  a speed in excess of 35 miles per hour that  this would con- 
stitute negligence on his part," added that  this was "subject to the 
statutory provisions that the speed limitation set forth would not 
apply to private ambulancesJ' under certain conditions. No "statu- 
tory provisions" concerning speed limitations with respect to "pri- 
vate ambulances" had been set forth by the court. The jury could not 
know to what statutory provisions the court referred. Also, the court 
refers in these latter instructions to a "private ambulance," whereas, 
in the prior instructions the court in reading what i t  referred to as 
pertinent parts of a statute had only referred to "public ambulances" 
in connection with a limitation upon speed. 

We think that these different instructions tended to confuse the 
jury and that  this is evidenced by the fact that  the jury found i t  
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necessary to return and ask the court for additional instructions with 
respect to "the law governing emergency vehicles." 

Defendants have made other contentions, all of which have been 
carefully examined. Some are without merit and some may have 
merit but will probably not recur on a new trial. We do not deem i t  
necessary to discuss all of defendants' contentions since there must 
be a new trial. 

New trial. 

BRITT and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. LYDIA ANN REID BATTLE 

No. 697SC159 

(Filed 28 May 1969) 

1. Criminal Law §§ 87, 175-- leading questions by solicitor 
The allowance of leading questions by the soiicitor is a matter entirely 

within the discretion of the trial judge, and his rulings thereon will not 
be reviewed on appeal in the absence of an abuse of discretion. 

2. Criminal Law § 42; Homicide 8 20- admission of knife found 
near  crime scene 

In  this prosecution for second degree murder by stabbing the deceased, 
the court did not err in the admission of a knife found near the crime 
scene some eight days after the incident occurred where there was testi- 
mony that it looked like the knife seen in defendant's possession shortly 
before deceased was killed, a weapon being admissible if there is evidence 
tending to show that i t  was used in the crime. 

3. Criminal Law §§ 98, 11*3-- evidence competent fo r  corroboration - 
request fo r  instructions 

The trial court is not required to instruct the jury that evidence com- 
petent solely for the purpose of corroboration be so restricted where d e  
fendant makes no request for such an instruction. 

4. Criminal Law 8 89- slight variances i n  corroborating testimony - 
admissibility 

The trial court did not err in the admission for corroborative purposes 
of testimony by the sheriff as to what certain of the State's witnesses 
had told him during his investigation of the crime where the sheriff's tes- 
timony was substantially the same as the direct testimony of the wit- 
nesses, notwithstanding the testimony of the sheriff and the witnesses 
differed in some respects. 
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5. Homicide 8 24- instructions - presumptions arising from use of 
deadly weapon 

I n  this second degree murder prosecution, the trial court did not err in 
charging the jury as  to the presumptions raised by a killing v i th  a deadly 
weapon where the State's evidence tended to show that deceased was stab- 
bed to death, that defendant had a knife shortly before deceased was 
killed, and that defendant stated that she had cut deceased's throat. 

6. Homicide § 28- failure to instruct on  self-defense 
In this homicide prosecution, the trial court did not err in failing to 

instruct the jury on the issue of self-defense where the evidence shows 
that although deceased slapped defendant, defendant thereafter became 
the aggressor and deceased attempted to avoid a confrontation, and the 
evidence fails to show that defendant was in real or apparent apprehension 
of great bodily harm. 

7. e i m i n a l  L a w  § 118- instructions - contentions of the parties 
In  this homicide prosecution, the court did not err in stating the con- 

tentions of the parties; had defendant desired that further or diEerent 
statements of her contentions be presented to the jury, she should have 
requested such instructions in apt time. 

APPEAL by defendant from Bundy, J., 7 October 1968 Criminal 
Session, Superior Court of NASI-I. 

Defendant was charged in a bill of indictment with murder in the 
first degree. Upon the call of the case the solicitor announced in open 
court that he would not seek a verdict of murder in the first degree, 
but would seek a verdict of guilty of murder in the second degree or 
manslaughter. The defendant entered a plea of not guilty and trial 
was held. 

On 13 May 1968, the defendant, Johnny Witherspoon and sev- 
eral other parties were together a t  Hamp Eatman's, a "piccolo joint" 
in Wilson County. The defendant and Johnny Witherspoon, along 
with seven other people, left Hamp Eatman's and traveled to the 
home of one Daisy Bell Lucas who lives in Sash  County. When the 
parties arrived a t  Daisy Bell Lucas', the defendant got out of the 
car first, and then Johnny Witherspoon followed. As Witherspoon 
got out of the car he dropped his knife which was picked up by a 
young boy named Cornel High. The defendant took the knife from 
the young boy, and an argument ensued between the defendant and 
Witherspoon, apparently over the knife. The defendant then went 
inside Daisy Bell Lucas' house. Witherspoon came in behind her, and 
while inside the house he asked the defendant to "be with him" and 
"to go outside with him", but defendant refused. A few minutes after 
the parties had gone into Daisy Bell Lucas' home, Roy Lucas came 
into the house and told those inside that  someone had fallen off of 
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the back porch and was hurt. Everyone went out on the porch and 
the defendant began to wipe the man's face with a towel whereupon 
Witherspoon cursed her. Defendant stopped wiping the injured man's 
face and pulled Witherspoon off of the porch and held him on t,he 
ground. Roy Lucas separated Witherspoon and defendant, and im- 
mediately after doing so, Witherspoon slapped defendant. Defendant 
picked up a board and was going to hit the deceased when Roy Lucas 
took the board away from her. Lucas told Witherspoon to leave the 
yard and he would pick him (Witherspoon) up in a few minutes and 
take him home. Witherspoon started to leave but turned around and 
came back. Defendant told Lucas that she was going to get Wither- 
spoon because he had no business slapping her. Witherspoon stated 
"I know she will hurt me", and requested Roy Lucas not to let the 
defendant hurt him. Witherspoon then left and went around the 
house with the defendant in pursuit. He ran down the road with the 
defendant behind him. A few minutes later Witherspoon came back 
to Daisy Bell Lucas' house and sat down beside a bush in the yard. 
Sometime later, the defendant came up behind Witherspoon and hit 
him over the head with a jar. Witherspoon and the defendant then 
began to fight. Roy Lucas testified that as he backed his car up, he 
saw the defendant, by the reflection of his headlights, hitting Wither- 
spoon with a brick. Curtis Vick testified that '(Witherspoon was try- 
ing to get up and she was hitting him in the face with her fists." 
Roy Lucas stated, "Witherspoon was not doing anything; he couldn't 
do anything. He was lying flat out." Roy Lucas also stated that the 
defendant was hitting Witherspoon with a brick. Kinzie ,411en stated 
that  the defendant returned to the back of the house approximately 
15 or 20 minutes after she had left following Witherspoon and stated, 
"I cut the . . . s.o.b.'s throat." Allen stated that  the defendant 
had a knife in her hand when she made this statement. 

Witherspoon was taken to the Wilson Memorial Hospital by 
James High. He was dead upon arrival a t  the hospital. W. R. Wil- 
liams, the Nash County Coroner, testified that  in his opinion With- 
erspoon came to his death because of the loss of blood from a wound 
on the left side of the lower part of his neck. Approximately one week 
later, Daisy Bell Lucas found a knife ir! her front yard located ap- 
proximately 20 feet from where defendant and Witherspoon were 
last fighting. Witnesses stated that  i t  looked like the same knife 
Johnny Witherspoon had dropped when he got out of the car that  
night. 

The jury returned a verdict of guilty of manslaughter. From a 
sentence of imprisonment for 12 years, defendant appealed. 
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Attorney General Robert Morgan by Stafi  Attorney Mrs. Chris- 
tine Y .  Denson for the State. 

Farris and Thomas b y  Robert A. Farris for defendant appellant. 

Defendant brings forward several assignments of error, all of 
which we find to be without merit. The evidence taken in the light 
most favorable to the State, as we are required to do, State v. Bell, 
270 N.C. 25, 153 S.E. 2d 741, was clearly sufficient to withstand a 
motion for nonsuit. 

[I] The defendant argues that the trial judge erred in allowing the 
solicitor to ask leading questions. "The allowance of leading ques- 
tions is a matter entirely within the discretion of the trial judge, and 
his rulings will not be reviewed on appeal, a t  least in the absence of 
a showing of abuse of discretion." Stansbury, N. C. Evidence 2d, 
$ 31. 

121 Defendant argues that the knife found by Daisy Bell Lucas, 
some eight days after the incident in question was not admissible 
as evidence because it was not sufficiently identified. Luther Deans 
testified that  State's exhibit No. 1 looked like the same knife that  
Johnny Witherspoon dropped when he got out of the car that night. 
There was evidence that the defendant took possession of this knife. 
Cornel High stated that  the State's exhibit No. 1 looked like the 
knife he found, and which the defendant took out of his hand. Daisy 
Bell Lucas stated that State's exhibit No. 1 looked like the knife she 
found under the bush. I n  order to be admissible into evidence, testi- 
mony need not show, specifically, that this was the weapon used in 
the crime. It is sufficient if there is evidence tending to show that 
this weapm was used. Stansbury, N. C. Evidence 2d, 8 118; State v. 
Macklin, 210 N.C. 496, 187 S.E. 785. This assignment of error is 
overruled. 

13, 41 The next question relates to exceptions taken to the testi- 
mony of Sheriff G. 0. Womble concerning statements made to him 
by Daisy Bell Lucns, Kinzie (Cokey) Allen, Emma Jane Cruinel, 
and Curt,is Vick during the course of his investigation. When Sheriff 
Womble first started to testify as to  statements made to him by 
Daisy Bell Lucas, the trial judge correctly instructed the jury that  
this testimony was not to be considered as substantive evidence. but 
only as evidence corroborating Daisy Bell Lucas, if, in fact, the jury 
found that  this evidence did corroborate her. When Sheriff Womble 
began to testify as to what the other witnesses had told him during 
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the course of his investigation, the trial judge told the jury that this 
same instruction would apply, but he did not repeat the instruction 
in full. We note that  the defendant did not request that this testi- 
mony be restricted; therefore, the trial judge was not required to re- 
strict the evidence. See Hunzphries v. Coach Co. 228 N.C. 399, 45 
S.E. 2d 546, where the Court stated, "The evidence to which these 
exceptions relate is competent for purpose of corroboration, and the 
record fails to show that appellant asked, a t  the time, that its pur- 
pose be restricted. I n  such case the admission of the statements will 
not be ground for exception. Rule 21 of Rules of Practice in the Su- 
preme Court, 221 N.C., 544." Also see State v. Petry, 226 N.C. 78, 
36 S.E. 2d 653; State v. Perry, 226 N.C. 530, 39 S.E. 2d 460; Harris 
v. Burgess, 237 N.C. 430, 75 S.E. 2d 248; and State v. Lee, 248 N.C. 
327, 103 S.E. 2d 295. 

The testimony of Sheriff Womble relating to what the witnesses 
told him during his investigation of the crime, and the testimony of 
the witnesses themselves was different in some respects. However, 
we do not think this variance was fatal. The testimony of Sheriff 
Womble was substantially the same as the direct testimony of tho 
witnesses. His testimony did not tend to impeach the testimony of 
the witnesses whom he was corroborating; therefore, the case of 
State v. Bagley, 229 N.C. 723, 51 S.E. 2d 298, is distinguishable. A 
slight variance in the direct testimony and the corroborating testi- 
mony will not render the latter inadmissible. The credibility of the 
testimony was for the jury. State v. Walker, 226 N.C. 458, 38 S.E. 
2d 531; and State v. Case, 253 N.C. 130, 116 S.E. 2d 429. 

151 Defendant has taken several exceptions to the instructions 
giveA to the jury by the trial court. He argues that  the trial court 
erred in charging the jury as to the presumptions raised by the use 
of a deadly weapon because the State failed to prove that  the defend- 
ant used a deadly weapon or had in fact killed the deceased. We dis- 
agree. The defendant was seen with Witherspoon's knife on the night 
in question. She was seen beating Witherspoon while he was lying 
on the ground. Witherspoon appeared to be dying when the defendant 
left him, and it  appeared that he had been stabbed in the neck. 
Kinzie Allen testified that the defendant came to the back of the 
house after the fight was over with a knife in her hands and stated, 
''I cut the . . . s.o.b.'s throat." We think that  the trial court cor- 
rectly charged the jury on the presumptions raised by a killing with 
a deadly weapon. 4 Strong, N. C. Index 2d, Homicide, 8 14, p. 207. 
The court correctly charged the jury on the question of provocation. 
4 Strong, N. C. Index 2d, Homicide, § 6, p. 197. 
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[6, 71 The trial court did not err in failing to charge the jury on 
the issue of self-defense. The evidence shows that the deceased 
slapped the defendant. But, following this, the defendant stated that  
she was "going to get" the deceased. Deceased asked Roy Lucas not 
to let the defendant hurt him. The defendant then followed the de- 
ceased as he left the yard, and then back into the yard. She then 
came up behind the deceased while he was behind a bush and hit 
him over the head with a jar. She was seen hitting the deceased 
with a brick. One witness stated that the deceased was trying to 
get up, and another stated that  he was not moving. Both stated that 
the defendant was beating him. All the evidence shows that after 
the defendant was slapped by the deceased, she became the ag- 
gressor and the deceased was attempting to avoid a confrontation. 
The State's evidence fails to disclose that  the defendant was in 
real or apparent apprehension of great bodily harm. The defend- 
ant offered no evidence. "In other words, there must be evidence 
from which the jury may find that the party assailed believed a t  
the t h e  that i t  was necessary to kill his adversary to prevent death 
or great bodily harm, before he may seek refuge in the principle of 
self-defense, and have the jury pass upon the reasonableness of 
such belief." State v. Rawley, 237 N.C. 233, 74 S.E. 2d 620. Also, 
see State v. Deaton, 226 N.C. 348, 38 S.E. 2d 81. The trial court 
did not err in stating the contentions of the parties. The trial 
court's statement of the contentions of the parties need not be of 
equal length, Durham v. Realty Co., 270 K.C. 631, 155 S.E. 2d 
231, although, in the present case, they were approximately the same 
length. We find the charge to be fair and impartial, and in conipli- 
ance with G.S. 1-180. If the defendant desired that further or differ- 
ent statements of her contentions be presented to the jury, she should 
have called this to the court's attention in apt time. Peterson v. 
McManus, 210 N.C. 822, 185 S.E. 462. 

I n  the trial below we find 

No error. 

MALLARD, C.J., and .CAMPBELL, J., concur. 



IN THE COURT OF APPEALS 

SARAH MARGARET SAWYER, BY HER NEXT FRIEND MIRIAM S. SAWYER, 
ARD WALTER W. SBWYER, I11 V. GWENDOLYN BRIR'KLEY SAWYER 

No. 691SC222 

(Filed 28 May 1969) 

1. Pleadings § 19- effect of demurrer  - legal conclusions of pleader 
-4 demurrer to a complaint for failure to state facts sufficient to con- 

stitute a cause of action admits only those facts which are properly 
pleaded, and the legal inferences and conclusions of the pleader are to be 
disregarded. 

2. Judgments  § 8- consent judgment 
A consent judgment is a contract between the parties entered upon the 

records of the court with the approval and sanction of a court of compe 
tent jurisdiction. 

3. Judgments  8-- validity of consent judgment 
The validity of a consent judgment depends upon the consent of the 

parties, without which it  is void. 

4. Pleadings § 19- demurrer  - construction of a n  instrument incor- 
porated i n  pleadings 

A demurrer does not admit the alleged construction of an instrument 
when the instrument itself is incorporated in the pleadings and the con- 
struction alleged is repugnant to the language of the instrument. 

5. Pleadings 26- demurrer  - allegations of repugnant statement of 
facts 

Where a complaint stating a single cause of action alleges two re- 
pugnant statements of fact, the repugnant allegations destroy and neu- 
tralize each other, and demurrer will lie where the remaining averments 
are insufficient to state a cause of action. 

6. Contracts 25; Pleadings 26- breach of contract - repugnant 
allegations - statement of defective cause of action 

In an action for breach of contract, the complaint contains a statement 
of a defective cause of action where plaintiffs allege that defendant 
bound herself by contract to provide for the support and college education 
of plaintiffs and the contract attached to and incorporated into the com- 
plaint shows affirmatively that defendant made no such agreement. 

7. Pleadings § 29- judgment on  demurrer  - defective cause of action 
A judgment dismissing the action is proper where the complaint con. 

tains a statement of a defective cause of action. 

8. Contracts 31- wrongful inducement of breach of contract 
An action in tort lies against an outsider who knowingly, intentionally 

and unjustifiably induces one party to a contract to breach the contract 
to the damage of the other party. 

9. Contracts 8 31- wrongful inducement of breach of contract - "out- 
sider" to t h e  contract 

A person who was a party to a contract in the form of a consent judg- 
ment only for the purpose of setting aside a conveyance to her of the 
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property in question is an "outsider" who may be sued for wrongfully in- 
ducing one party to the contract to breach the contract to the damage of 
the other parties. 

10. Contracts fj 3% wrongful inducement of breach of contract - 
necessary allegations 

The complaint in an action for wrongfully inducing a breach of con- 
tract is subject to demurrer where i t  fails to allege that the contract 
would have been performed but for the conduct of the defendants. 

APPEAL by plaintiffs from Fountain, J., December 1968 Session 
of Superior Court of CAMDEN County. 

Upon the call of this case for trial the jury was impaneled and 
before any evidence was offered the defendant demurred ore tenus 
on the grounds that  the complaint, as amended, did not state a cause 
of action. To the entry of the judgment allowing the demurrer the 
plaintiffs excepted, assigned error and appealed to the Court of Ap- 
peals. 

Small, S,mall & Wat t s  by  Thomas S. Wat t s  for plaintiffs appellant. 

Forrest V .  Dunstan for defendant appellee. 

This case has been here before upon an appeal by plaintiffs from 
an order setting aside a judgment of default and inquiry. The opinion 
in that case is reported in 1 N.C. App. 400; 161 S.E. 2d 625. 

Plaintiffs allege that they are residents of Pennsylvania, and 
that the defendant is a resident of Virginia. However, the question 
of jurisdiction is not presented on this appeal. In  the original com- 
plaint there was an allegation that certain lands situate in Camden 
County and described in the complaint had been attached. This al- 
legation was stricken by plaintiffs in an amendment to the com- 
plaint as a matter of right pursuant to G.S. 1-161. 

I n  the amended complaint filed 7 July 1967, i t  is alleged that a 
contract dated 3 March 1958 in the form of a consent judgment mas 
entered into by the two plaintiffs, their mother, Miriam Sawyer King, 
now called Miriam S. Sawyer, and Walter W. Sawyer, Jr., their 
father, and his wife, Gwendolyn B. Sawyer, in an action instituted 
by the then minor plaintiffs and their mother against their father 
and stepmother. The marriage of the mother and father of the plain- 
tiffs had theretofore ended in a divorce. Plaintiffs allege that Walter 
W. Sawyer, Jr. died testate on 8 October 1965 a resident of Norfolk, 
Virginia, and that in his will he devised and bequeathed all of his 
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property to the defendant, Gwendolyn B. Sawyer. The will has been 
probated in Virginia but has not been probated or offered for pro- 
bate in North Carolina "although said decedent owned both real 
and personal property situate in North Carolina a t  the time of his 
death." Plaintiffs allege that Walter W. Sawyer, Jr., breached the 
contract and consent judgment in that  no support payments have 
been paid for the benefit of Sarah Margaret Sawyer since June 1965, 
and that she would not become 18 years of age until 13 September 
1967; in that he failed to assume the burden of a four year college 
education for the plaintiff Walter W. Sawyer, 111; "in that  he de- 
vised the lands described in the consent judgment to Gwendolyn 
Brinkley Sawyer," thereby failing to retain sufficient property to 
satisfy the duty of support owed to his children. Plaintiffs also allege 
that Gwendolyn Brinkley Sawyer has breached the contract and con- 
sent judgment in that  she has failed and refused to pay plaintiffs 
money "as therein specified," and in that she "counselled and advised 
her late husband, the natural father of the plaintiffs to breach said 
contract" and "actively assisted, conspired in and promoted" the 
breaches of i t  on the part of Walter W. Sawyer, Jr .  

Plaintiffs also allege that the consent judgment impresses an 
equitable trust or charge on the lands described in the complaint and 
seek to enforce their lien or charge on such lands. 

The pertinent parts of the judgment dated 3 March 1958 which 
was consented to by Miriam Sawyer King, "individually, and as next 
friend and guardian to the minor children," and Walter W. Sawyer, 
Jr., and Gwendolyn B. Sawyer, read as follows: 

"NOW, THEREFORE, BY CONSENT, IT IS ORDERED, ADJUDGED AND 

DECREED that  the defendant Walter W. Sawyer, Jr., be, and he 
hereby is directed to pay to the plaintiff Miriam Sawyer King 
and her attorneys, LeRoy & Goodwin, a t  the law offices of said 
LeRoy & Goodwin, the sum of $1600, in full and final settle- 
ment of all controversies heretofore existing whether emanating 
from plaintiff or as a result of matters and things pertaining tJo 
Walter W. Sawyer, 111, and Sarah Margaret Sawyer, minor 
children of the said Walter W. Sawyer, J r ,  and Miriam Sawyer 
King. 

It is further ORDERED that within three days following the execu- 
tion of this judgment the said Walter W. Sawyer shall forward 
to the said Miriam Sawyer King, a t  an address furnished by 
her attorneys, LeRoy & Goodwin, a check for $100 for the use 
and support of the two said minor children for the month of 
February, 1958, and on or prior to the 10th day of each succeed- 
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ing month through the calendar year 1958, shall in like manner 
forward said plaintiff, Miriam Sawyer King, and for such pur- 
pose, an additional check in the sum of $100; that, beginning in 
January, 1959, and extending through December, 1959, the said 
defendant will pay the said plaintiff for like purpose the sum of 
$125 per month on or before the 10th day of each month; that, 
beginning in January, 1960, the said defendant will pay the said 
plaintiff, for like purpose the sum of $150 per month on or be- 
fore the 10th day of each month through the calendar year 
1960; that, beginning in January, 1961, the said defendant will 
pay the said plaintiff for like purpose the sum of $200 per month 
on or before the 10th day of each succeeding month, which said 
payments shall continue monthly until the eldest child reaches 
the age of eighteen years, a t  which time said payments shall be 
cut in half and shall continue until the younger of said children 
reaches the age of eighteen years, a t  which time all such pay- 
ments due hereunder shall cease. 
It is further ORDERED that the defendant Walter W. Sawyer, Jr .  
assume the burden of a four-year college education for each of 
said children a t  the college of his choosing and that (sic) such 
time he shall deal directly with said minor children in supply- 
ing the necessary funds for their scholastic requirements, but 
in the event a t  any period during said four years of such col- 
lege education aforementioned either or both of said children 
should refuse to go or to continue with college a t  any interim 
period, or should either or both of said children fail to pass their 
work, or by misconduct be refused by the college authorities re- 
entry thereto, then in such event the said defendant is relieved 
of further educational responsibilities. 
It is further ORDERED that the conveyance by the male defendant, 
to the femme defendant, recorded in Book 36, page 389, in the 
Public Registry of Camden County, N. C., pertaining to that  
certain tract of land designated in paragraph Seven of the Com- 
plaint be, and the same hereby is vacated and set aside, but 
that the conveyances as to the remainder of the property con- 
veyed by the male defendant to the femme defendant as set 
forth in said complaint shall remain valid and in full force and 
virtue, that requisite entries be made in the Office of the Register 
of Deeds in Camden County for the purpose of showing the va- 
cation of said conveyance, and the restoration of title thereto 
in the name of Walter W. Sawyer, Jr .  
It is further ORDERED that should the said Walter W. Sawyer, 
J r ,  mortgage or convey said property, he shall be required to 
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retain, subject to the jurisdiction of this Court, sufficient prop- 
erties to satisfy the remaining amounts to be due for the support 
of said children until they reach the age of eighteen years, or, 
in lieu thereof, shall be required to execute a bond approved by 
the Clerk of the Superior Court of Pasquotank County guaran- 
teeing the performance of such obligation. 

It is further ORDERED that until each of said children reach the 
age of eighteen years, consecutively, general custody shall be 
in the plaintiff Miriam Sawyer King, but that the male defend- 
ant shall have temporary custody of said children for and dur- 
ing the month of July, 3958, the months of July and August, 
1959, and that beginning with the calendar year 1960, he shall 
have custody of said children in alternate years for and during 
the months of July and August, as is heretofore set forth in the 
factual findings, and during such periods of temporary custody 
the payments to the plaintiff Miriam Sawyer King, for the use 
and benefit of said minor children, shall be suspended and that  
the male defendant shall provide adequate transportation and 
chaperonage for the purpose of carrying out such temporary 
custody." 

[I] "A demurrer to a complaint for failure to  state facts sufficient 
to constitute a cause of action admits the truth of every material 
fact properly alleged. . . . However, i t  is to be noted that on de- 
murrer only facts properly pleaded are to be considered, with legal 
inferences and conclusions of the pleader to be disregarded." Lind- 
ley v. Yeatman, 242 N.C. 145, 87 S.E. 2d 5. 

12, 31 A consent judgment is a contract between the parties en- 
tered upon the records of the court with the approval and sanction 
of a court of competent jurisdiction. Stanley v. Cox, 253 N.C. 620, 
117 S.E. 2d 826. The validity of a, consent jud,ment depends upon 
the consent of the parties, without which it  is void. Overton v. 
Overton, 259 N.C. 31, 129 S.E. 2d 593. 

14-81 In  their complaint, the plaintiffs allege that the defendant 
and Walter W. Sawyer, Jr., "agreed to support said plaintiffs and 
provide for their respective college educations . . ." and further 
that  the defendant "has breached said contract in that she has failed 
and refused since the death of Walter W. Sawyer, Jr. ,  to pay to the 
plaintiffs the sums therein specified and heretofore alleged as past 
due under the provisions of said contract, although the plaintiffs have 
demanded said sums." The plaintiffs cause of action is based upon a 
contract which was attached to and incorporated by reference into 
the complaint. "A demurrer does not admit the alleged construction 
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of an  instrument when the instrument itself is incorporated in the 
pleadings and the construction alleged is repugnant to the language 
of the instrument." Wright v. Casualty Co. and Wright v. Insurance 
Co., 270 N.C. 577, 155 S.E. 2d 100. -4 reading of the consent judg- 
ment in question reveals that  the defendant in this case did not 
assume the burdens of support alleged in the complaint, but rather 
tha t  they were upon Walter W. Sawyer, J r .  '(. . . where in stating 
a single cause of action the complaint alleges two repugnant state- 
ments of facts, the repugnant allegations destroy and neutralize each 
other, and where, with the repugnant allegations thus eliminated, the 
remaining averments are insufficient to state a cause of action, de- 
murrer will lie." Lindley v. Yeatrrmn, supra. I n  the present case, the 
plaintiffs allege tha t  the defendant bound herself by contract, and 
the contract shows affirmatively that  she did not. These two contra- 
dictory statements destroy and neutralize each other, and it is plain 
tha t  what remains as to the contract action is merely a statement of 
a defective cause of action. A judgment dismissing the action is the 
proper procedure to deal with a statement of a defective cause of 
action. Mills v. Richardson, 240 N.C. 187, 81 S.E. 2d 409. However, 
in paragraph Ten of their complaint, the plaintiffs allege further 
tha t  the defendant "counselled and advised her late husband, the 
natural father of the plaintiffs, to breach said contract. . . ." Or- 
dinarily, "an action in tort lies against an outsider who knowingly, 
intentionally, and unjustifiably induces one party to  a contract to 
breach it t o  the damage of the other party." (emphasis added) 2 
Strong, N. C. Index 2d, Contracts, 5 31. Joinder of the contract ac- 
tion and the tort action probably could be allowed in the present 
case under the provisions of G.S. 1-123 since they both arise out of 
the same transaction which is the subject of this action. 

[9, 101 The question xises  as to whether or not defendant was 
an  outsider to the contract sued upon. I n  their brief the plaintiffs 
have used the following language: 

"The present defendant was an interested party to the perform- 
ance of such consent judgment and a valuable consideration 
passed to her, namely, the relinquishing by the present plaintiffs 
of their efforts to set aside certain conveyances to the step- 
mother, defendant." 

In  spite of this language, we are of the opinion that  defendant 
was an outsider insofar as  the performance by Walter TV. Sawyer, 
Jr .  was concerned. The consent judgment shows by its wording that  
the only reason the present defendant was a party to i t  a t  all was 
for the purpose of setting aside a deed previously deeding the prop- 
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erty in question to her. However, the words of Parker, J .  (now C.J.) 
in Equipment Co. v. Equipment Co., 263 N.C. 549, 140 S.E. 2d 3 are 
pertinent here: 

"The allegations in plaintiff's second cause of action are deficient, 
inter alia, in that  they do not allege that  its prospective sale to 
Meredith Swimming Pool Company would have been consum- 
mated but for the malicious interference of defendant's agent 
Kelly. . . . Plaintiff's second cause of action does not state 
sufficient facts to permit the Court to say on demurrer ore tenus 
that, if the facts stated are proved, plaintiff is entitled to re- 
cover." 

I n  the present case, t'here is no allegation t'hat Walter IN. Sawyer, 
Jr., would have performed the contmct but for the conduct of the 
defendant,. 

I n  the absence of allegations sufficient to state a cause of action 
against the defendant in her individual capacity, either in tort or 
contract, the judgment sustaining the demurrer ore tenus is affirmed. 

Affirmed. 

BRITT and PARKER, JJ. ,  concur. 

HAROLD ADLER v. FIRST-CITIZENS BANK AND TRUST COMPANY, 
EXECUTOR OF THE LAST WILL AND TESTAYENT OF MILTON SIDNEY AD- 
LER ; WOLFE THOMAS ADIJIIR, MINOR ; JUDITH RACHAEL ADLER, 
MINOR; AND OTHO L. GRAHAhI. Gu-~RDIAN AD LITEM FOR WOLFE 
THOMAS ADLER AND JUDITH RACHAEL ADLER 

KO. 693SC166 

(Filed 28 May 1969) 

1. Wills 8 57- designation of bequest - description - "personal ef- 
fects" - houseboat 

Testator's bequest to his brother of "my personal effects, (exclusive of 
automobile) including jewelry, clothing, household furniture and any 
china, silver and crystal not desired by my two cousins," does not include 
a houseboat owned by testator a t  the time of his death, since it  is a p  
parent from the language of the will that testator intended to include as  
"personal effects" only things ejusdem generis with those articles spe- 
cifically named. 

2. Wills 5 28- rules  of construction - intention of testator 
When a will is presented for construction, the intention of the testator 

is to govern and this is to be ascertained from the language used by him, 
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giving effect, if possible, to every clause, phrase, and expression in the 
entire instrument. 

3. Wills § 28- rules of construction - interpretation of other  wills 
A will is the most personal and individual of all legal documents, and 

therefore the constructions arrived a t  by the courts in interpreting other 
wills written by other testators under other circumstances and affecting 
other properties and beneficiaries serve only as useful guides. 

4. Wills 5 5- description of devise - realty o r  personalty - "effects" 
Ordinarily, the word "effects" used simpliciter or in a general or un- 

limited sense and unaffected by the context signifies all that is embraced in 
the words "personal property," but is not sufficiently comprehensive to 
include real estate. 

5. Wills 5 57- bequest of "personal effects1' - amount  of bequest 
Where testator owned no real estate but did own personal property of 

substantial value, testator's bequest of his "personal effects" to a brother 
will not be construed to include all of his personal property of every na- 
ture, since such a construction would render completely meaningless a 
bequest to a trust fund of "all the rest and residue of my estate of what- 
soever nature and wheresoever situated," as contained in the next suc- 
ceeding article of his will. 

6. Wills 8 28- rules  of construction 
Every expression in a will ought to be considered with a view to the 

circumstances of its use. 

7. Wills § 55- "personal effects" defined 
The words "personal effects" have been defined as property especially 

appertaining to one's person and having a close relationship thereto. 

APPEAL by plaintiff from Martin, Robert M., J,, October 1968 
Civil Session of CARTERET Superior Court. 

This is a civil action for declaratory judgment to construe the 
last will of Milton Sidney Adler, deceased. Plaintiff is the brother of 
the testator and defendants are respectively the executor and resid- 
uary beneficiaries under his will. The parties waived jury trial and 
agreed that  the judge might hear the evidence and make findings of 
fact, conclusions of law, and enter judgment thereon. 

For purposes of the question presented by this appeal, the perti- 
nent portions of the will are as follows: 

"I give and bequeath any motor boat or yacht owned by me 
a t  the time of my death (exclusive of the houseboat 'HEAVEN') 
together with any fishing equipment or tackle used in connection 
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therewith to my good friend, W. D. Aman, Sr. of Swansboro, 
North Carolina. 

((ARTICLE V 
"I give and bequeath unto my first cousins, Muriel Cherney 

Schloss and Judith Cherney Schwaber, all of my china, silver, 
and crystal to be divided by them equally. 

I give and bequeath all the rest and residue of my personal 
effects, (exclusive of automobiles) including jewelry, clothing, 
household furniture and any china, silver and crystal not desired 
by my two first cousins, unto my brother, Harold Adler, if he 
is living a t  the time of my death." 

By Article VII the testator devised and bequeathed "(a)ll  the 
rest and residue of my estate of whatsoever nature and wheresoever 
situated" unto First-Citizens Bank and Trust Company, in trust, 
and directed said trustee to divide the trust property into separate 
and equal shares so as to provide a trust fund for each of testmator's 
neices and nephews, children of his brother, Harold Adler, who is 
plaintiff in this action. Article VII went on to provide detailed di- 
rections to the trustee as to the payment and application of net in- 
come and principal of each beneficiary's trust "for the health, edu- 
cation, general welfare or general benefit of each such beneficiary," 
until such beneficiary should attain the age of 30 years, a t  which 
time such beneficiary should receive the entire principal of his or 
her trust and the same should terminate. Article VII directed a par- 
tial distribution of principal as each beneficiary became 25 years 
old. Article VII also contained provisions directing the disposition 
of the trust property in the event any beneficiary should die prior to 
termination of the trust for his or her benefit. Paragraph (E) of 
Article VII then provided: 

"If all the beneficiaries hereinabove enumerated shall die, I 
direct that  any portion remaining shall be assembled into one 
trust by my Trustee and held for the use and benefit of my 
brother, Harold Adler. Until my said brother reaches sixty (60) 
years of age, the Trustee may use any part or all of the income 
or principal of said trust for his maintenance and support with 
right to apply same for his benefit if said Trustee deems same 
in his interest. If my said beneficiary attains the age of sixty 
(60) years this trust aha11 terminate and the Trustee shall de- 
liver to him the entire principal and any income then held by it  
and said trust shalI terminate.'' 
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By Article VII I  the testator granted his executor and trustee broad 
discretionary powers in dealing with any properties held in his estate 
or in any trust. 

The parties stipulated that the estate of the testator consisted en- 
tirely of personalty in the value of $254,527.03. Following the death 
of the testator, by consent of all parties the executor sold the house- 
boat "Heaven," realizing $6,131.07 in net proceeds from such sale. 

Plaintiff contends that by Article VI of the will the testator be- 
queathed the houseboat "Heaven" to him, and prayed for declaratory 
judgment construing the will in conformity with this contention and 
for an order directing the executor to pay to him $6,131.07, repre- 
senting the net proceeds from the sale of the houseboat, with interest 
from the date of sale. 

The trial judge entered judgment adjudging that Article VI  of 
the will of Milton Sidney hdler did not bequeath the houseboat 
"Heaven" to the plaintiff. To this judgment, plaintiff excepted and 
appealed. 

William T .  McCuiston for plaintiff appellant. 

Stevens, Burgwin, McGhee & Ryals, by  Richard M.  Morgan for 
First-Citizens Bank and Trust Company, Executor of  the last will of 
Milton Sidney Adler, deceased, appellee. 

Boshamer & Graham, b y  Otho L. Graham for Guardian Ad Litem 
of Wolfe Thomas Adler, and Judith Rachnel Adler, minor defendant 
appellees. 

[I] The sole question presented by this appeal is whether testator 
bequeathed his houseboat named ('Heaven" to his brother, plaintiff 
in t,his action, by Article VI of his will which provides: ((1 give and 
bequeath all the rest and residue of my personal effects, (exclusive 
of automobiles) including jewelry, clothing, household furniture and 
any china, silver and crystal not desired by my two first cousins, 
unto my brother, Harold Adler, if he is living a t  the time of my 
death." We agree with the trial court that he did not. 

[2, 31 When a will is presented for construction the intention of 
the testator is to govern and this is to be ascertained from the lan- 
guage used by him, giving effect, if possible, to every clause, phrase, 
and expression in the entire instrument. T m s t  Co. v. Wolfe, 245 
N.C. 535, 96 S.E. 2d 690; Heyer v. Bulluck, 210 N.C. 321, 186 S.E. 
356. Moreover, a will is the most personal and individual of all legal 
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documents. Through its language each individual testator seeks t o  
express his own intentions as to the disposition after his death of his 
own properties among his own chosen beneficiaries. For him, his 
properties and his beneficiaries are unique. Therefore, the construc- 
tion arrived a t  by the courts in interpreting other wills written by 
other testators under other circumstances and affecting other prop- 
erties and other beneficiaries, serve only as useful guides. Ultimately, 
the ascertainment of the true intention of each testator as expressed 
in his will and as affecting his individual properties and beneficiaries, 
must be approached afresh in each individual case. Much depends 
on the wording of each particular will as i t  relates to the circum- 
stances of each individual testator. "In the construction of a will, 
therefore, 'Every tub stands upon its own bottom,' except as to the 
meaning of words and phrases of a settled legal purport." Clark, C.J., 
in Patterson v. McCormick, 181 N.C. 311, 107 S.E. 12. 

[4] The word "effects," $anding alone, has anything but a "settled 
legal purport." See Annotation, 80 A.L.R. 941. As pointed out by 
Adams, J., in the case of I n  Re Wolfe, 185 N.C. 563, 117 S.E. 804, 
"the individual cases construing 'effects' are of value only for the 
purpose of illustration, each case being a law unto itself; but there 
seems to be a practical unanimity of judicial decision, with the ex- 
ception of certain English cases, that the word 'effects' used sim- 
pliciter or in a general or unlimited sense and unaffected by the con- 
text, signifies all that  is embraced in the words 'personal property,' 
but is not sufficiently comprehensive to include real estate. 'Effects,' 
however, may include land when used as referring to antecedent 
words which describe real estate, or when used in written instruments 
in which the usual technical terms are not controlling, as in Uni- 
versity v. Miller, 14 N.C. 188; Graves v. Hoz~lard, 56 N.C. 302, and 
Page v. Foust, 89 N.C. 447." 

[5] I n  the present case testator did not use the word "effects" 
simpliciter, but used it  in the phrase "personal effects." The ascer- 
tainment of the correct meaning of these words in varying contexts 
has occasioned considerable difficulty. I n  Re Burnside's Will, 185 
Misc. 808, 59 N.Y.S. 2d 829. I n  the present case, however, i t  is ap- 
parent that  the testator did not intend these words as used by him 
in Article VI of his will to include all of his personal property of 
every nature. Such a construction would render completely meaning- 
less the bequest of " (a)ll  the rest and residue of my estate of what- 
soever nature and wheresoever situated," as contained in the next 
succeeding Article of his will. Testator owned no real estate. He did 
own personal property of substantial value. He  made elaborate and 
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detailed provisions in Article VII  for separate trust funds for the 
benefit of the children of his brother. I n  Article VII I  he granted his 
trustee broad discretionary powers in the administration of these 
trust  funds. The very care with which these provisions in Articles 
V I I  and VII I  were drawn clearly negatives any idea tha t  the tes- 
tator had the draftsman of his will insert them merely to  indulge in 
an  academic exercise in futility. Such would have been the case had 
he already disposed of his entire personal property of every nature 
by the provisions of Article VI. It is clear, therefore, tha t  testator 
by using the words "all the rest and residue of my personal effects," 
in Article VI, did not intend thereby to dispose of all of his personal 
property of every nature. On the contrary, i t  is clear tha t  he was 
using the words "personal effects" in a more limited sense. 

[I, 6, 71 "Every expression to be correctly understood ought to 
be considered with a view to the circumstances of its use." Poin- 
dexter v. Trust Co., 258 N.C. 371, 128 S.E. 2d 867; Heyer v. Bulluck, 
supra. The words "personal effects" have been defined as "property 
especially appertaining to one's person and having a close relation- 
ship thereto." Webster's Third New International Dictionary (1968). 
I n  the present case, however, the testator further clarified his inten- 
tion by using these words in connection with others. H e  went on to 
exclude from the operation of these words any automobiles, thereby 
avoiding the interpretation which some courts have given when in- 
terpreting other wills. (See, e.g., IT Re Jones' Estate, 128 Misc. 244, 
218 N.Y.S. 380; I n  Re Winburn's Will, 139 Misc. 5, 247 N.Y.S. 584; 
contra, Jones v. Callahan, 242 N.C. 566, 89 S.E. 2d 111.) He  expressly 
included jewelry, clothing, and his houaehold furniture, as well as 
such of his china, silver and crystal as should not be desired by his 
two cousins. By  using the words "personal effects" in conjunction 
with these other terms, it is apparent tha t  testator intended to in- 
clude only things e j z ~ d e m  generis with those covered by the other 
terms. A houseboat is clearly not ejz~sdem generis with articles of 
jewelry, clothing, household furniture, china, silver or crystal. 

Tha t  testator was advertent to the fact tha t  he owned the house- 
boat "Heaven" is apparent from his reference to i t  by name in 
Article I V  of his will. The houseboat was of substantial value, as evi- 
denced by the fact that i t  brought more than $6,000.00 when sold by 
his executor shortly following his death. The very fact that  testator 
a t  the time of executing his will was advertent to his ownership of a 
houseboat of such value further strengthens our conclusion that  he 
did not intend to dispose of i t  by relying upon a strained construc- 
tion of the words "personal effects" to accomplish such purpose. H a d  
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he really intended to bequeath his houseboat to his brother, it is 
more reasonable to assume he would simply have said so. 

The judgment appealed from is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

R. C .  SEXTON v. J A M E S  DANIEL LILLEY 

No. 692SC197 

(Filed 28 May 1969) 

1. Pleadings § 15; Torts § 7- release from liability - burden of 
proof 

Defendant who pleads a release in  bar of plaintiff's claim has the 
burden of proving such defense by the greater weight of the evidence. 

2. Pleadings § 15; Torts 8 7- release from liability -plea in bar 
-trial prior to trial of main action 

A plea of a release is a plea in bar which may be tried prior to the 
trial of plaintiff's cause of action. 

3. Torts 8 7- avoidance of a releme - burden of proof 
The burden of proof with respect to avoiding a release after the execu- 

tion thereof is admitted or establishec! is on the party seeking to set the 
release aside. 

4. Cancellation of Instruments fj 2; Torts § 7- release from lia- 
bility - setting aside for fraud 

A release from liability is vitiated by fraud in the same manner as  any 
other instrument, and fraud vitiates the entire instrument and not merely 
that part to which the fraudulent misrepresentation relates. 

5. Cancellation of Instruments 5 2- setting aside contract for fraud 
In order to obtain relief from a contract on the ground of fraud, the 

complaining party must show a false factual representation known to be 
false or made in culpable ignorance of its truth with a fraudulent intent, 
which representation is both material and reasonably relied upon by the 
party to whom it is made to such party's injury. 

6. Cancellation of Instruments 8 2-- failure to read written contract 
One who signs a written contract without reading it  when he can do so 

understandingly is bound thereby unless the failure to read is justified by 
some special circumstances and he acted with reasonable prudence in 
signing the contract without reading it. 
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7. Cancellation of Instruments  § 10; Torts  5 7- release from lia- 
bility - setting aside f o r  f raud - sufficiency of evidence 

In an action for personal injuries and property damage resulting from 
a collision between plaintiff's truck and defendant's automobile, plaintix's 
evidence i s  held sufficient to be submitted to the jury on the issue of 
whether a release executed by plaintiff' was fraudulently obtained by de- 
fendant's agents where it tends to show that plaintiff had a sixth grade 
education and could read a little when he had his glasses, that plaintiff 
signed the release at  his store while his glasses were a t  his home, and 
that plaintiff failed to get his glasses and read the release before signing 
it because defendants' agents, one of whom was also plaintiff's insurance 
agent, falsely told him that he was signing a release only for paying for 
his truck to be repaired. 

APPEAL by plaintiff from Cowper, J., November 1968 Session of 
Superior Court of MARTIX County. 

Plaintiff seeks to  recover of the defendant for property damage 
and personal injuries alleged to have been sustained by him as  a 
result of collision between a pickup being operated by plaintiff and 
an  automobile being operated by defendant. Plaintiff alleged that 
the defendant was actionably negligent in the  operation of his auto- 
mobile in that  he was operating i t  in a careless and reckless manner 
without keeping i t  under proper control, without keeping a proper 
lookout, on the wrong side of the road, by failing to yield the right 
of way to plaintiff, a t  a speed greater than that  allowed by 'law, to 
wit, 70 miles per hour, and that the defendant drove his vehicle into 
his left lane of travel in attempting to pass three or four automobiles 
which were traveling in the same direction in which he was pro- 
ceeding when the left side of the highway was not free of oncoming 
traffic for a sufficient distance ahead to permit such overtaking and 
passing to be made in safety. 

Defendant, in his answer, denies the material allegations of the 
complaint and as  a further answer and affirmative defense says tha t  
the plaintiff executed a release to the defendant in complete release 
and discharge of all of his damages, both to property and to person. 
Defendant attached a copy of the alleged release to his answer marked 
Exhibit "A". 

Plaintiff filed a reply to the "Answer of the defendant" in which 
he "admits tha t  he signed a paperwriting on or about the 14th day 
of March, 1966, without reading the same"; that the agent of the 
defendant fraudulently induced him to sign i t  without reading i t ;  
and "that the agent of the defendant made representations which 
were false and known to be false with a fraudulent intent. which 
representations were both materially and reasonably relied upon by 
the plaintiff and tha t  the plaintiff suffered injury thereby." 
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Plaintiff offered evidence which in substance tended to show that  
he suffered personal injuries and that his automobile was damaged 
on 4 March 1966 by the actionable negligence of the defendant. 

"At the close of plaintiff's evidence the defendant moved for a 
judgment as of nonsuit except as to the property damage." The court 
allowed the motion and plaintiff excepted. 

The court entered the following judgment: 

"This cause coming on to be heard and being heard before the 
undersigned Judge Presiding and a Jury, a t  the November, 1968 
Term of the Superior Court of Martin County and a t  the close 
of the plaintiff's evidence, the defendant having made a motion 
for judgment of involuntary nonsuit as to all claims for dam- 
ages except those set out in the release, to-wit, $1093.06 and the 
Court being of the opinion that  the said release is a bar as to all 
claims for damages except those set out in the said release in the 
amount of $1093.06, and that  said motion should be allowed; 
It is now, therefore, ORDERED, ADJUDGED and DECREED that the 
plaintiff be and he is hereby nonsuited as to all claims for dam- 
ages except those set out in the release in the amount of $1093.06." 

To the signing and entry of the judgment the plaintiff objected, 
excepted, assigned error, and appealed to the Court of Appeals. 

Peel and Peel bv Elbert S. Peel for plaintiff appellant. 

Grifin and Martin by Clarence W .  Griffin. for defendant appellee. 

MALLARD, C.J. 

Each party in his brief assumes that  the release alleged by de- 
fendant is properly in evidence in this case. A careful reading of the 
pleadings reveal that defendant pleaded the release attached to his 
answer, marked Exhibit "A", but the plaintiff did not admit in his 
reply or in his testimony that he signed or executed this particular 
release. The plaintiff admits in his reply that he signed "a paper- 
writing on or about the 14th day of March, 1966." The defendant 
did not offer any evidence. Plaintiff upon being examined as a wit- 
ness testified, among other things, about signing a release for fixing 
the car; and "when this paper was signed"; and "Mr. Lovelace and 
Mr. Mobley was present when I signed the paper"; and "Mr. Mobley 
was over there a t  the filling station when I signed this documentJ'; 
and "I doubt if I had had my glasses there in the store that  I would 
have signed this paper which I signed because of what he said." But 
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there is nothing in the record to indicate to what paper the witness 
was referring. 

Defendant, in his brief, asserts that  the basis of his motion for 
judgment as of nonsuit was not that the defendant was not a t  fault, 
but was based upon a release signed by the plaintiff, appellant, on 
March 14, 1966. 

[I, 21 When defendant pleaded a release in bar of plaintiff's 
claim, absent an admission with respect thereto, the burden of proof 
rested upon him to establish such affirmative defense by the greater 
weight of the evidence. 3 Strong, North Carolina Index 2d, Evidence 
$ 9. Defendant's plea of a release is a plea in bar to plaintiff's cause 
of action, which could be tried prior to the trial of plaintiff's cause 
of action. Cowart v. Honeycutt, 257 N.C. 136, 125 S.E. 2d 382. The 
record is silent as to whether only the plea in bar was being heard or 
whether the case was being heard on its merits. The offering of ex- 
pert medical testimony as to permanent injuries sustained by plain- 
tiff would indicate the case was being tried on its merits. The form 
of the judgment however, would seem to indicate i t  was being heard 
only on the plea in bar asserted by defendant. Assuming that the 
plea in bar was being tried prior to the trial of the cause on its merits, 
we are of the opinion and so hold that  the admission in the plead- 
ings and the testimony offered by plaintiff do not establish defend- 
ant's plea in bar so as to support the judgment entered herein. 

The judgment entered herein indicates that  the trial judge was 
of the opinion that  there was ample evidence of defendant's negli- 
gence and of damages sustained by plaintiff to require submission 
of the case to the jury. 

[3, 41 The burden of proof with respect to avoiding a release af- 
ter the execution thereof is admitted or established, is on the party 
asserting the affirmative. The rule is stated in 7 Strong, North Car- 
olina Index 2d, Torts, $ 7, p. 227 as follows: 

"A release from liability is vitiated by fraud in the same manner 
as any other instrument, and fraud vitiates the entire instru- 
ment and not merely that part to which the fraudulent misrep- 
resentation relates. The burden is on the injured party, if he 
seeks to set aside a release for fraud, mistake, or other vitiating 
element, to prove the matters in avoidance." 

While the judgment entered herein must be reversed and a new 
trial awarded, we feel that in the exercise of our discretion we ought 
to  discuss and express an opinion on the question the parties at- 
tempted to raise on this appeal. 
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[S, 61 Assuming that the execution of the release attached to de- 
fendant's answer and marked Exhibit "A" had been admitted or 
proven we think the question of whether there was sufficient evidence 
to require submission of this case to the jury on the issue of fraud 
in the giving and securing of the release is controlled by the prin- 
ciples of law set forth in Davis v. Davis, 256 N.C. 468, 124 S.E. 2d 
130, where i t  is said: 

"To obtain relief from a contract on the ground of fraud, the 
complaining party must show: a false factual representation 
known to be false or made in culpable ignorance of its truth 
with a fraudulent intent, which representation is both material 
and reasonably relied upon by the party to whom it is made, 
who suffers injury as a result of such reliance. . . . 
The law imposes on everyone a duty to act with reasonable 
prudence for his own safety. So one who contracts with another 
cannot ignore the contract merely because he becomes dissatis- 
fied upon learning of the obligation assumed when, without ex- 
cuse, he made no effort to ascertain the terms of the contract a t  
the time he executed it. One who signs a written contract with- 
out reading it, when he can do so understandingly is bound thereby 
unless the failure to read is justified by some special circurn- 
stance. Harris v. Bingham, 246 N.C. 77, 97 S.E. 2d 453; Harm'- 
son v. R. R., 229 N.C. 92, 47 S.E. 2d 698; Ward v. Heath, 222 
N.C. 470, 24 S.E. 2d 5; Presnell v. Liner, 215 N.C. 152, 10 S.E. 
2d 639; Breece v. Oil Co., 211 N.C. 211, 189 S.E. 498; Bank v. 
Dardine, 207 K.C. 509, 177 S.E. 635; Aderholt v. R.  R., 152 N.C. 
411, 67 S.E. 978. 

To escape the consequences of a failure to read because of spe- 
cial circumstances, complainant must have acted with reason- 
able prudence." 

[7] Plaintiff's evidence is as follows: He had a 6th grade educa- 
tion and could read a little when he had his glasses. He operated a 
store and farm, but his wife did the book work. That on March 14, 
1966 he carried his insurance with Mr. Hildreth Mobley and had 
been doing so for about 15 years, and had known hiin for about 
twenty years. On that date Mr. Mobley together with a Mr. Love- 
lace (whom he did not know prior to that) came to his store and 
asked him to go out and talk to them. One of them started talking 
to him about his damaged car and told him that  their adjuster had 
adjusted the damage to his car and had "made i t  nearly two hundred 
more than the Chevrolet people did." Then he was told by them about 
the patrolman's report of how the collision occurred and after they 
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asked plaintiff about his injuries one of them said, "Well, go ahead 
and sign this report to go get your check for the car." Plaintiff testi- 
fied "I thought I was signing a release for fixing the car. It is what 
he said i t  was anyway. I did not read it. He  did not ask me to read 
it. . . . I cannot read that writing. I can read it, or most of it, 
with my glasses, but I still can't understand after I read it. Lots of 
words I cannot understand. I did not have any glasses that  day. 
They were home, in Jamesville, about 300 or 400 yards from where 
I was. . . . I knew Mr. Rfobley and carry my insurance with Mr. 
Nobley, most of it. I have been doing that for 15 years. I had con- 
fidence in Mr. Mobley, knew him, or thought I knew hinm well. I did 
not have any glasses with me. . . . I thought I was signing a pa- 
trolman's report because he said that is where he got i t  from. He 
said it  was a release so that they would pay the bill a t  the Chevrolet 
place. What he was reading he told me was the patrolman's report. 
He  told me I was signing a release, a release to pay for the truck. 
He said the check will be here in a few days. When I signed it  I 
knew I was signing a release only for paying for the car. This is all 
he talked about." 

We think plaintiff's evidence would permit, but not compel, the 
jury to find: (1) Plaintiff's failure to go to his home and get his 
glasses and read the release before signing it  was due to Mr. Mobley 
and Mr. Lovelace telling him that hc was signing a release so they 
would pay the bill on the truck a t  the Chevrolet place, and that he 
was signing a release only for paying for the pickup being repaired. 
(2) That this was a false representation of a material fact, which 
was known by Mr. Mobley and Rfr. Lovelace to be untrue. (3) That 
such statement was reasonably calculated to  deceive the plaintiff. 
(4) That such statement was made by them with intent to deceive 
the plaintiff and to induce him to sign the release. 15) That such 
statement did in fact deceive the plaintiff, and that the plaintiff 
actually relied upon the false representation of such material fact in 
the manner contemplated or manifestly probable, and thereby suf- 
fered damage by signing the release for an inadequate consideration. 
(6) That plaintiff acted with reasonable prudence in relying upon 
the actual and implied assurances of his own insurance agent, Mr. 
Rfobley, and was justified in signing the release without going and 
getting his glasses and reading it under the special circumstances re- 
vealed by this evidence. See Cowart v. Honeycutt, supra; and Davis 
v .  Davis, supra. 

For the reasons stated the judgment of nonsuit is reversed. 
Reversed. 
BRITT and PARKER T J . ,  concur. 
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STATE O F  NORTH CAROLINA v. ROBIE C. ALLEN 

No. 695SC267 

(Filed 28 May 1969) 

1. Criminal Law 9s 150, 134; Constitutional Law 5 30- defendant's 
r ight  of appeal - lack of stenographic t r ia l  record 

That defendant was not furnished a stenographic transcript of his trial 
in that the court reporter died without having transcribed his shorthand 
notes of the trial and no one was found who was capable of transcribing 
the notes i s  held not to deny defendant an adequate and effective review 
on appeal, where (1) defendant's counsel was able to prepare without unususI 
difficulty a statement of the evidence and the proceedings at  the trial 
"from the best available sources, including his recollection." as  provided by 
Ceurt of Appeals Rule 19( f ) ,  ( 2 )  defendant presented no reason that the 
unavailability of a stenographic transcription of the reporter's notes de- 
prived him of an opportunity of adequate appellate review, (3)  the testi- 
mony of the witnesses was brief and related to a simple factual situation, 
(4) defendant did not contend that any error actually occurred a t  his 
trial, and (5)  the evidence of defendant's guilt was overwhelming and 
uncontradicted. 

2. Criminal Law 5 164- casc on  appeal - reporter's stenographic notes 
-Rule 19 ( f )  

Where court reporter died before transcribing his notes of defendant's 
triaI and no one was found who was capable of transcribing these notes, 
Rule of Practice in the Court of Appeals No. 19(f)  authorized the appel- 
lant to prepare and serve on the solicitor "a statement of the evidence 
and proceedings from the best available source, including his recollection," 
and in so doing, no constitutional or other substantial right of appellant 
was infringed. 

3. Criminal Law 5 150- r igh t  of defendant t o  appeal - transcript - 
indigency 

The State may not deny defendant in a criminal proceeding in its courts 
adequate appellate review of his trial solely because of his inability to 
pay for a transcript. 

APPEAL by defendant from Bundy, J. ,  12 December 1968 Session 
of NEW HANOVER Superior Court. 

The defendant, Robie C. Allen, was tried on his plea of not guilty 
to an indictment, proper in form, charging him with felonious break- 
ing and entering, larceny, and receiving. The charges against de- 
fendant Allen were consolidated for purposes of trial with identical 
charges, which arose out of the same events, against one William 
Franklin Tyler. 

At  the trial the State presented the testimony of two police offi- 
cers of the Wilmington Police Department who testified that a t  
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about 10:45 p.m. on 19 October 1968 the police received a call to 
go to the Southside Lunch, a t  the corner of Front and Castle Streets; 
upon arrival, they noticed the top part of a padlock on the ground 
outside the front door; the door was closed but was not locked; the 
police entered the premises with drawn revolvers; on entering they 
noticed a cardboard box on the counter containing cigarettes and 
other items; on looking around with their flashlights they found de- 
fendant Robie C. Allen, and William Franklin Tyler, crouched down 
behind the ice cream freezer; the police ordered the two men to get 
up with their hands in the air; Tyler had a crowbar in his hands and 
a pair of gloves; as defendant Allen got up off the floor, the police 
observed the bottom part of the padlock lying under where he had 
been crouched; the police told defendants Allen and Tyler they were 
under arrest for breaking and entering; on searching defendant Allen, 
the police found a rubber hammer under his shirt. 

The State also offered the testimony of the owner of the South- 
side Lunch who testified that she had closed her place of business 
and padlocked the front door around 6:30 p.m.; a t  about 12:OO mid- 
night she was informed by the police that  they had apprehended two 
persons inside her cafe; she immediately dressed and went to the 
cafe and upon arrival observed the two defendants in custody of the 
police officers; she did not know either of the defendants but identified 
defendant Allen as having eaten lunch in the place that  same after- 
noon; she identified the lock, which was found broken on the 
ground, as being the lock with which she had padlocked the door 
previously that  evening; she identified cigarettes and other items 
that  were found in a box on the counter as being her property and 
that  she did not box this merchandise herself. 

Neither defendant took the stand or offered any evidence. The 
court allowed defendants' motion for nonsuit as to the counts in the 
bill of indictment charging larceny and receiving, and submitted the 
case to the jury solely on the count of felonious breaking and en- 
tering. The jury returned a verdict of guilty as charged of felonious 
breaking and entering. From judgment sentencing defendant Allen 
to prison for a term of ten years, defendant appealed. 

Attorney General Robert Morganl, Deputy  Attorney General 
Ralph Moody, and S ta f f  Attorney Carlos W .  Murray, Jr., for the 
State. 

Y o w  & Yow,  b y  Lionel P. You>, for defendant appellant. 
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[I] Appellant's sole assignment of error is that  the trial court 
erred "in that  i t  is unable to furnish the defendant with a transcript 
of his trial so that he may be able to effectively perfect his appeal." 
Following the trial the judge of superior court, upon finding defend- 
ant to be indigent, appointed the same attorney who had represented 
him a t  his trial to represent defendant in connection with this ap- 
peal. At the same time the court ordered the court reporter to furnish 
defendant's counsel with a transcript of the trial to be paid for a t  
public expense. These orders were entered 20 December 1968. On 27 
December 1968 the court reporter was killed without having tran- 
scribed his shorthand notes of the trial. Subsequently the clerk of 
superior court advised appellant's counsel that no one had been found 
who was able to transcribe from the court reporter's shorthand notes. 
Appellant contends that  because he has not been furnished with a 
transcription of the stenographic notes of his trial he has thereby 
been deprived of due process in that he has been denied an adequate 
and effective review on appeal. We do not agree. 

The record and statement of case on appeal as docketed in this 
Court and as agreed to by stipulation signed by the solicitor and by 
the attorney for appellant, contains the following: '(The following is 
a statement of the evidence and proceedings that  were obtained 
from the best available sources in view of the fact that  the steno- 
graphic record that  was made could not be read." There then follows 
a narrative statement, in considerable detail, of the testimony as 
given by the State's witnesses, of the motions made by attorneys for 
the defendant, and the court's rulings thereon, and a statement of 
the substance of the court's charge to the jury. 

The record on appeal also contains the following: 

"At the regular and open session of court, the defendant named 
above appeared in person, was confronted by his accusers and 
was given a full opportunity to cross-examine all of the State's 
witnesses, to testify, to procure and present the testimony of his 
own witnesses, to present other competent evidence, and to speak 
and argue in his own behalf, in person and by attorneys." 

Rule 19(f) of the Rules of Practice of this Court provides: 

"In the event no stenographic record of the evidence or pro- 
ceedings a t  a hearing or trial was made, the appellant shall, 
within ten days of the filing of the notice of appeal, prepare 
and serve on the respondent a statement of the evidence and 
proceedings from the best available sources, including his rec- 
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ollection, for use instead of a stenographic transcript. The re- 
spondent may serve objections or propose amendments thereto 
within ten days after service upon him. Thereupon the state- 
ment with the objections or proposed amendments, shall be sub- 
mitted within ten days by the appellant to the trial tribunal 
for settlement and as settled and approved shall be included in 
the record on appeal. The trial tribunal shall settle the state- 
ment within ten days after its submission." (Emphasis added.) 

[2] While in the present case a stenographic record in the form 
of shorthand notes was made a t  the trial, because of the death of 
the court reporter before transcribing his notes and because no one 
was found who was capable of transcribing these notes, in effect no 
stenographic record in intelligible form of the evidence or proceed- 
ings a t  the trial of this case was prepared. Therefore the provisions 
of Rule 19(f) apply, and the counsel for appellant and the solicitor 
properly followed its provisions in preparing the record on appeal. 
I n  so doing, no constitutional or other substantial right of appellant 
has been infringed. 

In Rogers v. ilsheville, 182 N.C. 596, 109 S.E. 865, our Supreme 
Court denied a petition for certiorari which had been sought on the 
ground that  the stenographer a t  the trial, because of her other duties 
as court reporter, had not been able to transcribe her notes in time 
to permit timely preparation of the case on appeal. Clark, C.J., speak- 
ing for the Court, said: 

"But, however that might be, the stenographer's notes are 
not the compelling and supreme authority as to what transpired 
during the trial. The judge in charging the jury, always tells 
them that their recollection, and not that of the court itself, must 
govern them as to what was the testimony of the witnesses. And 
in settling the cases on appeal the first authority is that of 
counsel themselves in agreeing as to what occurred a t  the trial 
as to the evidence, as to the charge, and otherwise, and when 
they do not agree the judge must settle what really occurred. 

"Efforts have been made heretofore to make the stenogra- 
pher's notes of higher authority than the agreement of counsel, 
or even the statement of facts as settled by the judge. But on 
the very first occasion when this view was advanced the Court 
held, in Cressber v. Asheville, 138 K.C. 485, that  when the 
parties cannot agree the judge must settle it, saying: 'The sten- 
ographic notes will be of great weight with the judge, but are 
not conclusive, if he has reason to believe there was error or 
mistake. The stenographer cannot take the place of the judge 
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who is alone authorized and empowered by the Constitution to  
t ry  the cause, and who alone (if counsel disagree) can settle for 
this Court what occurred during the trial. . . . Of course, if 
such notes were conclusive as to the evidence, they should be 
equally so as to what exceptions were taken and rulings made, 
and all other matters occurring in the progress of the trial. This 
would simply depose the judge and place the stenographer in 
his place for all purposes of an appeal. All the care taken to se- 
cure men of high integrity and impartiality to discharge the 
functions of the important office of judge of the Superior Court 
. . . becomes of secondary importance if a stenographer ap- 
pointed by the clerk of the court, and not the judge elected by 
the people of the State, is to decide what were the exceptions, 
rulings, evidence, and other incidents of a trial. Now, as always, 
these matters must be settled by the judge when counsel dis- 
agree. The stenographer's notes will be of valuable aid to re- 
fresh his memory, but the stenographer does not displace the 
judge in any of his functions.' 

* * * 
"We must repeat again that  stenographers are a helpful aid, 

but are not indispensable. They have not been indispensable 
heretofore, and are not absolutely indispensable now." 

[3] It is, of course, clear that  a State may not deny a defendant 
in a criminal proceeding in its courts adequate appellate review of 
his trial solely because of his inability to pay for a transcript. 
Griffin v. Illinois, 351 U.S. 12, 76 S. Ct. 585, 100 L. ed. 891. I n  
Griffin, however, counsel for the State had conceded that petitioners 
needed a transcript in order to get adequate review of their trial. 
Furthermore, the court in that case made clear that  a stenographic 
transcript might not be required in every case when it stated: 

"We do not hold, however, that Illinois must purchase a sten- 
ographer's transcript in every case where a defendant cannot 
buy it. The (Illinois) Supreme Court may find other means of 
affording adequate and effective appellate review to indigent 
defendants. For example, i t  may be that bystanders' bills of ex- 
ceptions or other methods of reporting trial proceedings could be 
used in some cases." 

[1] We recognize that  there may be cases of such length or com- 
plexity that an adequate record on appeal cannot be prepared with- 
out a stenographic transcript. See, Annot., 19 A.L.R. 2d, 1098. Such 
was not true in the present case. Here, only three witnesses were 
presented. Their testimony was brief and related to a simple factual 
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situation. Appellant's counsel does not contend that  any unusual 
difficulty was encountered in following the provisions of Rule 19(f) 
when he prepared the statement of the evidence and the proceedings 
a t  defendant's trial "from the best available sources, including his 
recollection." He  cites no fact and advances no reason to bolster his 
unsupported assertion that the mere fact that he did not have avail- 
able a stenographic transcription of the court reporter's notes de- 
prived him of an opportunity to obtain adequate and effective ap- 
pellate review. He  does not contend that  any error actually occurred 
a t  his trial. Examination of the narrative statement of the testimony 
in the record before us, agreed to as accurate by the appellant, re- 
veals that  there was overwhelming and uncontradicted evidence of 
defendant's guilt of the crime for which he was convicted. The judg- 
ment appealed from was supported by the verdict. 

I n  the entire trial we find 

No error. 

MALLARD, C.J., and BRITT, J., concur. 

BENVEKUE PARENT-TEACHER ASSOCIATION AXD CHARLES L. JOHN- 
SON v. T H E  NASH COUNTY BOARD OF EDUCATION AND NASH 
COUNTY 

No. 697SC248 

(Filed 28 May 1969) 

1. Schools §§ 1, 7- public school system - county technical institute - expenditure of county funds 
A county technical institute which provides adult vocational and general 

educational training is a part of the public school system of the State, 
and the expenditure of funds by a county as  authorized by G.S. 115-234 
et seq. for maintenance of a building used by such technical institute does 
not violate N. C. Constitution Art. IX, $ 5. 

2. Schools §§ 1, 7; Taxation § 6-- expenditure of county funds for  
operation of technical institute - necessity fo r  vote of electorate 

The expenditure of funds by a county for operation of a technical in- 
stitute for adult vocational and general educational training without a 
vote of the people does not violate N. C. Constitution Art. VII, $ 6, since 
in expending such funds the county acts as an agency of the State in 
carrying out the mandate of N. C. Constitution Art. IX, $ 2 requiring the 
General Assembly to provide for a general and uniform system of public 
instruction. 
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3. Schools § 7; Taxation § 6- public school system - necessary ex- 
pense - necessity fo r  vote 

The operation of the public school system is a necessary expense which 
does not require a vote of the people. 

4. Constitutional Law § 4- standing t o  question constitutionality of 
s ta tute  

A party must demonstrate that an enactment will prejudice his rights 
before he can question the constitutionality of the enactment. 

5. Schools 8 6- use  of former high school fo r  technical institute - 
injunction - sufflciency of evidence 

In  this action to restrain a county and the county board of education 
from using a former high school building for a technical institute, the 
trial court properly granted defendants' motions for nonsuit where the 
evidence shows that in assisting with the creation and support of the 
technical institute the defendants followed procedures provided by con- 
stitutional statutes. 

APPEAL by plaintiffs from Mzntx, J., a t  the 9 December 1968 Ses- 
sion of NASH Superior Court. 

Plaintiffs filed complaint 1 August 1966 against the defendant 
Board of Education alleging, inter din, the following: Tha t  the  
plaintiff Parent-Teacher Association (Association) was a duly or- 
ganized and existing unincorporated association of the parents and 
teachers of children attending Benvenue School in Nash County 
and that  the Association was authorized to bring this action by G.S. 
1-69.1; that plaintiff Johnson was a "tax paying resident of Nash 
County, North Carolina, and is the parent of children now assigned 
to attend the Benvenue School * * *." 

The plaintiffs then alleged that  a study of the Nash County School 
System had been made, the adoption of the study by defendant Board 
of Education as a plan of reorganieation, and various steps taken 
pursuant to this plan culminating in leasing the relatively new build- 
ing formerly known as the Benvenue High School to the State Board 
of Education, Department of Community Colleges, for use as an 
extension unit of Wilson Technical Institute. The plaintiffs alleged 
that  irreparable harm would be done if the defendant Board of Edu- 
cation was not restrained from converting the facility from its former 
use to use as a technical institute. 

A temporary restraining order was granted a t  the time of filing 
the complaint but was dissolved on 8 August 1966 when the matter 
was heard on the question of whether i t  should be made permanent. 

On 9 August 1968, pursuant to appropriate petition and order, 
plaintiffs filed amendments to their complaint, alleging tha t  the 
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former high school building had been converted and the Nash Tech- 
nical Institute was being operated in it ;  that tax funds of Kash 
County were being used for maintenance of the building. Plaintiffs 
alleged that  operation of the Nash Technical Institute is not a 
necessary expense within the meaning of Article VII, 8 6 of the 
North Carolina Constitution and that  the use of public funds for 
operation of the Institute is contrary to Article IX, $ 5 of said Con- 
stitution. 

On 8 August 1966, defendant Board of Education filed its original 
answer alleging numerous facts in explanation of its conduct and on 
the same day moved to dismiss plaintiff Association from the ac- 
tion. On 16 August 1968, defendant Board of Education answered 
plaintiffs' amendments, denying that any of its actions exceeded its 
authority. 

On proper motion by defendant Board of Education, and pur- 
suant to G.S. 1-69, Nash County was made a party by order dated 
9 September 1968. I t  answered on 4 November 1968, substantially 
adopting the answer filed earlier by defendant Board of Education. 

By consent the case was heard by Mintz, J., sitting without a 
jury. The judgment, dated 8 January 1969, allowed defendants' mo- 
tions made a t  close of all evidence to dismiss as to the Benvenue 
Parent-Teacher Association and for judgment as of involuntary non- 
suit. Plaintiffs and defendants gave notice of appeal; however, ap- 
peal was perfected only by the plaintiffs. 

Don Evans for plaintiff appellants. 
I .  T .  Valentine, Jr., for defendant appellee Nash County Board 

of Education, and James W .  Keel, Jr., for defendant appellee Nash 
County. 

The first question posed is whether the Nash Technical Institute 
is a part of the public school system of North Carolina. 

Although the educational unit discussed is referred to in the 
record and briefs by several names-Nash Technical Institute, 
Nash Technical Institute Extension Unit, etc. -the pleadings and 
evidence indicate that i t  is actually an extension unit of the Wilson 
Technical Institute. Nevertheless, we will refer to the unit by the 
name that  defendants, for obvious reasons, choose to call it. 
[ A ]  Plaintiffs contend that the lease of the facility formerly oc- 
cupied by Benvenue High School to the State Board of Education 
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for adult education and vocational training, and the expenditure of 
funds by the Nash County Board of Education for this purpose, vio- 
lates Article IX, $ 5 of the North Carolina Constitution. which pro- 
vides in pertinent part: "All moneys, stocks, bonds, and other prop- 
erty belonging to a county school fund * * * shall belong to and 
remain in the several counties, and shall be faithfully appropriated 
for establishing and maintaining free public schools in the several 
counties of this State * * *." Plaintiffs contend that the Nash 
Technical Institute is not a ''public 

"A school is an institution consisting of a teacher and pupils, 
irrespective of age, gathered together for instruction in any branch 
of learning, the arts or the sciences." Weisse v. City of  New Yorlc, 
32 N.Y.S. 2d 258, 178 Misc. 118. A school is public when it is open 
and public to all in the locality. 78 C.J.S., Schools and School Dis- 
tricts, 5 1, p. 606. It is true that the "public schools" are normally 
envisioned as institutions for the instruction of the young, and that  
institutions for education beyond the high school level are not usually 
thought of as part of the "public schools"; however, this mode of 
thought does not amount to a constitutional prohibition of use of the 
terms "public schools" to include adult or technical education. 

The expenditure of funds by Nash County for maintenance of 
the building used by Nash Technical Institute is fully authorized by 
statutes (G.S. 115-234, et seq.) and is not a t  odds with the meaning 
or purpose of Article IX, 5 5 of the North Carolina Constitution. 
Harris v. Board of Commissioners, 274 N.C. 343, 163 S.E. 2d 387. 

Plaintiffs introduced in evidence certain stipulations entered into 
between counsel for plaintiffs and counsel for defendants; among 
these were the following: 

"14. The aforesaid adult educational unit provides vocational, 
technical, and general adult training for persons 18 years old or 
older. Persons are now enrolled in that school who are over 21 
years of age. 

15. There are 730 students enrolled a t  Nash Technical Insti- 
tute Extension Unit. Of that  number, 93 pay tuition of $32.00 
per quarter. The others pay only a nominal 'supplies fee,' or 
nothing a t  all." 

The record contains other evidence as to persons served or pro- 
posed to be served by the unit. 

We conclude from the record before us that the Nash Technical 
Institute is a part of the public school system of North Carolina. 

[2, 31 Plaintiffs next contend that  the expenditure of funds by 
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defendant county for operation of the Nash Technical Institute 
without a vote of the people violates North Carolina Constitution 
Article VII, 8 6. We disagree. 

Though not determinative of legal necessity, a glance a t  the ap- 
propriations of practically all governmental units indicates the un- 
derstanding by the general public of the practical necessity of edu- 
cational expenditures. 

Necessity in this case is within the purview of the discussion in 
Harris v. Board of Commissioners, supra. The Constitution of North 
Carolina requires the General Assembly to provide for a general and 
uniform system of public instruction. Article IX,  § 2. I n  fulfilling 
this purpose, the General Assembly may act through the agency of 
the county. When the county acts as agent of the State in carrying 
out legislative enactments, its actions fall within the authority 
granted by Article IX,  8 2 of the Constitution. Moreover, operation 
of the public school system has been held to be a necessary expense, 
not requiring a vote of the people. School District v. Alamance 
County, 211 N.C. 213, 189 S.E. 873. As noted above: adult and tech- 
nical education may reasonably be considered a part of the public 
school system. 
[4] Plaintiffs contend that the superior court erred in dismissing 
the Benvenue Parent-Teacher Association from the action. This 
contention is overruled. It is a well-established principle that  a party 
must demonstrate that an enactment will prejudice his rights before 
the party can question its constitutionality. 2 Strong, N. C. Index 
2d, Constitutional Law, 8 4, p. 186. 16 Am. Jur. 2d, Constitutional 
Law, 8 119, p. 310. The Parent-Teacher Association made no show- 
ing of a direct injury in this case. 
[5] Finally, plaintiffs contend that  the trial court erred in grant- 
ing defendants' motion for judgment of involuntary nonsuit. 

The burden was on plaintiffs to prove that the acts of defendants 
complained of in the complaint and amendments thereto were wrong- 
ful or unlawful. When the parties had rested their cases, the evidence 
of plaintiffs, together with the evidence of defendants not in conflict 
therewith but which tended to make clear or explain plaintiffs' evi- 
dence, showed that  defendants in assisting with the creation and 
support of Nash Technical Institute carefully followed procedures 
provided by the statutes, which statutes do not offend the State 
Constitution. Therefore, we hold that  the allowance of the motion 
was proper and the judgment appealed from is 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 
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GLENNON W. SWAIN v. GEORGE WAYNE WILLdAMSOX AND GEORGE 
C. WILLIAMSON, JR. 

No. 691SC64 

(Filed 28 May 1969) 

1. Trial g 21- motion t o  nonsuit - consideration of evidence 
On a motion to nonsuit, plaintiff's evidence is to be taken as  true and 

all the evidence must be considered in the light most favorable to plain- 
tiff, giving him the benefit of every fact and inference of fact pertaining 
to the issues which may be reasonably deduced from the evidence. 

2. Automobiles Cj 6- intersection accident - motorcyclist-pedestrian - sufficiency of evidence 
Evidence that plaintiff pedestrian was attempting to cross an inter- 

section a t  a point not a crosswalk, that the speed limit was 35 miles per 
hour and the highway was straight for a considerable distance on either 
side of the intersection, that plaintiff, who saw defendant's oncoming 
motorcycle about 300 feet away, stepped off the curb and proceeded to 
cross directly in front of defendant, that plaintiff did not again look in 
defendant's direction but instead focused his attention in the opposite di- 
rection, and that a collision resulted despite defendant's attempt to stop, 
held insufficient to withstand defendant's motion to nonsuit. 

3. Automobiles 9 40-- intersection -pedestrian's duty at place no t  a 
crosswalk 

A pedestrian crossing an intersection a t  a point which is neither a 
marked nor an unmarked crosswalk has the duty to yield the right of 
way to all vehicles upon the highway. G.S. 20-174(a). 

4. Automobiles 40- pedestrian a t  crossing - duty of oncoming mo- 
torcyclist 

Motorcyclist approaching an intersection was not required to warn p e  
destrian of his presence where pedestrian had already seen the motorcycle 
and was conscious of its presence and knew of its approach. 

APPEAL by plaintiff from Fountain, J., 7 October 1968, Civil Ses- 
sion, PASQUOTBNK County Superior Court. 

Glennon W. Swain (plaintiff) instituted this civil action on 11 
October 1966 to recover for personal injuries allegedly sustained as 
the result of the actionable negligence of George Wayne Williamson 
(operator), the driver of a Honda motorcycle, the title to which 
was registered in the name of George C. Williamson, Jr., (owner) 
the father of the operator. 

The evidence on behalf of the plaintiff tends to show that Hughes 
Boulevard (Boulevard) is a four-lane highway running in a north- 
south direction in Elizabeth City, Pasquotank County; it constitutes 
U. S. Highway No. 17 Bypass of Elizabeth City and is t,he main 
north-south highway between Norfolk, Virginia, and Elizabeth City 
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and points south; there are two lanes for northbound vehicular traffic 
and two lanes for southbound vehicular traffic; each lane is approxi- 
mately eleven feet in width; there is a double white line in the middle 
of the highway and a single white line dividing the northbound lanes; 
there are no sidewalks along the easterly side of Boulevard or along 
the northerly side of Church Street, which intersects Boulevard. 

The evidence on behalf of the plaintiff further tends to show that  
about 4:36 p.m. on Sunday, 8  may 1966, the plaintiff attempted to 
walk across Boulevard; he entered the highway from the easterly 
side of Boulevard a t  a point some 23 to 25 feet north of the north- 
erly curb line of Church Street where said curb line intersects 
Boulevard; the plaintiff was knocked down within the westerly or 
inside northbound lane by a Honda motorcycle being driven by 
operator; immediately after the accident, the operator was lying in 
the highway south of where the plaintiff was lying in the highway; 
there was glass and other debris located a t  approximately the center 
of the westerly northbound lane; this glass and debris was located 
25 feet north of the projected northerly curb line of Church Street 
and 15% feet from the easterly curb of Boulevard; the motorcycle 
came to rest in the highway south of where the operator was lying; 
a t  that  point, there were approximately 2 feet of scuffed up or skid 
marks, which were referred to in the testimony as sideways skid 
marks; proceeding in a southerly direction for a distance of 30 feet, 
there were no marks; then a single skid mark continued in a south- 
erly direction from the westerly or inside northbound lane into the 
easterly or curb northbound lane for a distance of 43 feet. The plain- 
tiff sustained a fractured pelvis. 

At the close of the evidence for the plaintiff, the motion of the 
defendants for judgment as of nonsuit was sustained and the action 
dismissed. The plaintiff thereupon appealed to this Court. 

Leroy, Wells ,  Shaw & Hornthal b y  L. P. Hornthal, Jr., for plain- 
tiff appellant. 

Aydle t t  & Whi te  b y  Gerald F. W h i t e  for defendant appellees. 

[I] "On a motion to nonsuit, plaintiff's evidence is to be taken as 
true, and all the evidence must be considered in the light most fa- 
vorable to plaintiff, giving him the benefit of every fact and infer- 
ence of fact pertaining to the issues, which may be reasonably de- 
duced from the evidence. . . ." 7 Strong, W. C. Index 2d, Trial, 5 
21, p. 294. 
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[2] The evidence considered in the light most favorable to the 
plaintiff reveals that  the afternoon of Sunday, 8 May 1966, was 
sunshiny; Boulevard was straight and a person could see both to the 
north and to the south for many hundreds of feet; there were no 
sidewalks in the vicinity; before stepping off the curb, the plaintiff 
looked to the south and "saw these boys coming, about three hundred 
feet"; a t  that  time, the motorcyclists were near Rhodes' Trailer 
Court, which was located about three hundred feet from the scene 
of the accident; these motorcyclists were traveling north and "(t)hey 
were in the lane next to the curb" of Boulevard; the plaintiff testi- 
fied, "I thought I could get across, and so I stepped down and went 
on across, walking, and I got as far as the second lane, and I didn't 
know no more"; he further testified, "before I started walking across, 
I looked north, and then I was struck down"; as he was crossing the 
highway, the plaintiff was looking to the north to see if anything 
was coming from that direction; he did not again look to the south, 
from whence the operator's motorcycle was coming, and he did not 
again see these motorcycles; the plaintiff crossed the easterly north- 
bound lane, but he was struck after reaching the westerly north- 
bound lane; he did not again see the motorcycle which struck him 
after stepping off the curb. The plaintiff testified, "Well, I wasn't 
walking real fast, and not walking real slow. Kinda medium, I should 
say." 

The investigating police officer testified that  Boulevard consti- 
tutes U. S. Highway No. 17 Bypass and is the main artery of traffic 
around Elizabeth City; when he arrived a t  the scene of the accident, 
he observed a single skid mark in the easterly northbound lane of 
Boulevard extending for a distance of 43 feet and crossing the single 
white line into the westerly northbound lane; then after a space of 
30 feet with no marks, there was another skid mark in the westerly 
northbound lane about 2 feet long and sideways; this latter mark 
was a t  a point 15% feet from the easterly curb of Boulevard; a t  that 
point there was glass and debris; the glass and debris was a t  a point 
25 feet north of the projected northerly curb line of Church Street; 
the motorcycle was lying in the highway; the operator was lying in 
the highway to the north of the motorcycle, and the plaintiff was 
lying in the highway to the north of the operator. 

There was no evidence indicating any special speed restrictions. 
Therefore, the permitted speed limit would be 55 m.p.h. G.S. 20-141. 

[3] The plaintiff was a pedestrian crossing Boulevard from east 
to  west a t  a point which was neither a marked crosswalk nor an un- 
marked crosswalk. Therefore, the plaintiff did not have the right of 



N.C.App.1 SPRING SESSION 1969 625 

way, and i t  was incumbent upon him to yield the right of way to all 
vehicles upon the highway. G.S. 20-174(a). 

The plaintiff rclies heavily upon Wanner v. Alsup, 265 N.C. 308, 
144 S.E. 2d 18. However, the case is readily distinguishable from the 
instant case. The Supreme Court stated: 

"The plaintiff's evidencc . . . was to thc effect that testatrix 
was plainly visiblc for 'a long distance', but that defendant made 
no attempt to avoid striking her or to warn her of his approach; 
nor did he slow down, stop, or try to turn away from the tes- 
tatrix when he came in close proximity to her when she had 
reached within a very short distance of the curb on the eastern 
side of the street." 

[4] In the instant case, i t  was not necessary for the operator to 
warn the plaintiff of his presence, because the plaintiff had already 
seen the motorcycle and because he was conscious of its presence 
and knew of its approach. The plaintiff simply misjudged the speed 
of the motorcycle and the relative timc required for him to walk 
across the highway in front of the niotorcycle. Wanner is also dis- 
tinguishable since there the plaintiff had almost crossed the street, 
whereas here the plaintiff had just started. 

"The law imposes upon a person sui juris the duty to use ordi- 
nary care to protect himself from injury. I t  was plaintiff's duty 
to look for approaching traffic before she attempted to cross the 
highway. Having started, i t  was her duty to keep a lookout for 
i t  as she crossed. . . . I t  behooved her to keep his approach- 
ing vehicle under constant surveillance. Instead, she continued 
into the path of an automobile which had been approaching on 
a thoroughfare, straight for a mile in thc direction from which 
i t  came. Apparently, she paid it no heed until she entcred its 
lane of travel when i t  was only forty-five feet away. Had 
defendant been going twenty miles per hour when plaintiff step- 
ped into his path, he could not have stopped in time to avoid 
the accident. Plaintiff by simply standing still in the inside lane 
could have done so. 

Plaintiff is an adult woman. So far as this record discloses she 
was under no disability, and there was nothing to put defend- 
ant on notice that she was oblivious to his approach or that she 
would fail to stop and yield him the right of way. Under those 
circumstances he was not required to anticipate negligence on 
her part." Blake v. Mallard, 262 N.C. 62, 136 S.E. 2d 214. 

121 In the instant case, the plaintiff was sui juris and under no dis- 
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ability. He  saw and observed the oncoming motorcycle. However, 
he did not yield thc right of way to the motorcycle as was his duty. 
On the contrary, he discontinued looking at it, stepped off the curb, 
and proceeded to cross directly in front of the motorcycle without 
again looking to the south when he knew of its approach. He  dc- 
libcrately focused his attention to thc north. The cvidencc discloses 
that, when the operator realized that the plaintiff was not going to 
yield the right of way to him, hc endeavored to bring his motorcycle 
to a stop and bcgan skidding the motorcycle's whecls a t  a distance 
of some 75 feet from the plaintiff. However, the plaintiff could have 
stopped and yielded thc right of way a t  any time and thus avoided 
the collision. 

Under this evidence, the plaintiff was basically in the same po- 
sition as the plaintiff in Radclers v. Lassiter, 240 N.C. 413, 82 S.E. 
2d 357. In that  case, thc plaintiff, who was operating a motor ve- 
hicle, misjudged thc speed of an oncoming automobile and procecdcd 
out in front of this automobile, thus bringing on a collision. The Su- 
preme Court stated: 

"Manifestly, her decision to start across the intersection lacked 
reasonable assurance of safety and the operation of the automo- 
bile by hcr in traversing the intersection without keeping a rea- 
sonably careful lookout, establishes lack of ordinary care." 

I n  the instant case, the plaintiff, who was sui juris and under no 
disability, misjudged the speed of thc oncoming motorcycle and pro- 
ceedcd into its path without keeping any lookout a t  all toward the 
south. 

The judgment below is 
Affirmed. 

BRITT and MORRIS, JJ., concur. 

IN THE M ~ m m  OF TIIE BOARD OF COMMISSIONICRS OF CCtlDWELL 
COUNTY, TO WIT, E. M. DUDLEY, CHAIRMAN; EARL LhVD; W. L. 
TYSINGWR, .JR.; E. C. McCALL; FLOYD C. WILSON 

No. 6925SC4.5 

(Filed 28 May 1969) 

Contempt of Court § T3- proceedings - order to show cause - sufi- 
ciency of notice 

Ordcr adjudicating county commissioners in contempt for failure to pro- 
vide adequate office space for the clerk of superior court must be set 
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aside for lack of notice where the subpcenss directing the commissioners 
to appear in court did not advise them they were to appear and show 
cause why they should not be held in contempt for failure to supply ade- 
quate office space, but instead merely directed them to appear for the 
purpose of giving evidence on behalf of the State in what appeared from 
the subpcenss to be a criminal action against each of the commissioners, 
and no such criminal action mas pending. 

APPEAL by County Commissioners from Falls, J., 19 August 1968 
Session, CALDWELL Superior Court. 

Beginning in August 1965 the grand jury reported the office space 
of the Clerk of Superior Court to be deficient in several respects. 
Reports of similar import were submitted December 1965, February 
19436, May 1966, August 1966, December 1966, February 1967, May 
1967, August 1967, December 1967, February 1968, and May 1968. 

I n  February 1968, Judge Falls discussed with the Chairman of 
the Board of Commissioners the matter of the insufficiency of the 
Clerk's office space; and again in March 1968, along with the Di- 
rector of the Administrative Office of the Courts, Judge Falls met, 
with the County Commissioners to discuss solutions to the problem 
of the insufficiency of the Clerk's office space. 

At  the May 1968 Session, Judge Falls entered the following 
order: 

"To: THE BOARD OF COUNTY COMMISSIONERS OF CALDWELL 
COUNTY. 

"WHEREAS, this Court finds as a fact that  the Grand Jury in 
and for Caldwell County has for several terms of Superior Court 
called attention to the Court that the office space is totally in- 
adequate for the orderly and proper functions of said office. At  
the February session 1968 of Caldwell Criminal Court, the 
Grand Jury again returned a report setting forth that the ofice 
space was totally inadequate and that  subsequent thereto this 
Presiding Judge called the Chairman of the Board of County 
Commissioners and the County Manager into open court and 
called this to their attention and suggested that  this situation 
be remedied on or before the May session 1968 of Criminal Su- 
perior Court; that on or about March 28, 1968, Honorable Bert 
Montague, Administrative Officer of the Courts, together with 
this Presiding Judge and the Clerk of the Superior Court for 
Caldwell County, met informally with the County Commis- 
sioners about this matter, and it was tentatively agreed a t  that  
time and understood by this Court that the offices on the south 
side of the courthouse building first floor and east of the present 
Clerk of Superior Court's offices (a  room occupied by some di- 
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vision of the Accounting Department) would be made available 
as additional space for the Clerk of Superior Court; 

"That a t  the May 1968 Session of Caldwell Criminal Su- 
perior Court the Grand Jury again reported that nothing had 
been done with regard to the additiocal space for the Clerk of 
Superior Court; and the Chairman of the Board of County 
Commissioners and the County Manager appeared in open court 
and stated that architects were being consulted with the view 
to cutting a stairway to the basement in the present office of 
the Clerk of Superior Court to make available offices in the 
basement; that the same Grand Jury report indicated that the 
basement space underneath the Clerk of Superior Court's office 
was damp and wet due to leakage in the pipes and unless the 
basement were to be made dry, that arrangement the Court 
finds to be totally unsatisfactory and unacceptable. 

"The court further finds as a fact that there are adequate 
facilities in the present courthouse building and that the County 
Commissioners have ignored previous Grand Jury recommen- 
dations and have ignored the Presiding Judge's suggestion that 
adequate facilities be provided for the Clerk of Superior Court 
and that  G.S. 78-302 requires the Counties and Municipalities 
to be responsible for physical facilities for the operation of the 
General Court of Justice. 

'(IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that 
the Board of County Commissioners of Caldwell County be and 
they are hereby ordered and directed to provide adequate office 
space for the more orderly and efficient operation of the Clerk 
of Superior Court on or before July 1, 1968. 

"This the 24th day of May, 1968. 
"B. T. FALLS, JR. 
"Judge Presiding" 

The Order was personally served on Mr. E. M. Dudley, Chair- 
man of the Board of County Commissioners of Caldwell County, on 
29 May 1968. No appeal was taken from the entry of the foregoing 
Order. 

At the August 1968 Session Judge Falls caused subpcenzes to be 
issued and served upon each member of the Board of County Com- 
missioners, commanding them to appear and give evidence on be- 
half of the State. Each of the subpcenzcs was exactly the same with 
the exception that the names in the caption and in the body of the 
subpcenm carried the name of the commissioner upon which it  was 
served. The subpcena served upon the chairman is illustrative. 
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"STATE OF NORTH CAROLINA I n  The General Court 
County of Caldwell of Justice STJPERIOR 

COURT DIVISION 
STATE OF NORTH CAROLINA 

VS. 
E. M. DUDLEY 

"To the Sheriff or other lawful officer of Caldwell County - 
GREETING: YOU ARE COMMANDED to summon E. M. Dudley, 
Chairman Board of County Commissioners, Caldwell County 
personally to be and appear before the Judge of the Superior 
Court a t  Courthouse, Lenoir, N. C. on the 29th day of August 
1968, a t  9:30 o'clock A.M., to give evidence in the above en- 
titled action on behalf of the State. 

"Issued this 26 day of August, 1968. 

"MARY HOOD THOMPSON 
"Clerk Superior Court" 

I n  response to the s u b p e n ~ s  each of the commissioners, a,long 
with their county manager, their auditor, and their attorney, ap- 
peared before Judge Falls a t  the appointed time. 

A t  the conclusion of the testimony and arguments Judge Falls 
entered an Order in which he concluded tha t  the commissioners had 
failed to act in good faith and had refused to comply with the Order 
of 24 May 1968; and tha t  their refusal to comply was contemptuous 
conduct. Judge Falls thereupon ordered that  each of the commis- 
sioners be confined in the county jail for 48 hours. The cornmission- 
ers appealed, assigning as error the entry of the 24 May 1968 Order, 
the  lack of notice to show cause, the  finding of contempt, and the 
entry of the order of confinement. 

Robert Morgan, Attorney General, by (Mrs.) Christine Y. Den- 

son, Staff Attorney, for the State. 

Wilson & Palmer, by Hugh M .  Wilson, for contemnors-appellants. 

BROCK, J. 
Without expressing any opinion of the regularity of the pro- 

ceedings which led to the entry of the Order of 24 May 1968, we are 
confronted with the content of the Order itself. Although there was 
no appeal from the Order, by its terms the county commissioners are 
ordered and directed to provide adequate office space. The generality 
of the Order leaves much to be desired, and i t  is questionable whether 
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the Order is capable of full understanding. It may well be that  Judge 
Falls and the commissioners reached some consensus of thought as to 
what would constitute adequate office space, but that does not appear 
anywhere in the record before us. 

However, irrespective of the apparent vagueness of what is re- 
quired by the Order, the subpcenses in no may advised the commis- 
sioners that  they were to appear and show cause why they should 
not be held in contempt for failure to supply adequate office space. 
The subpenses merely directed them to appear for the purpose of 
giving evidence on behalf of the State in what appeared from the 
subpcenses to be a criminal prosecution against each of the commis- 
sioners; no such criminal actions were pending. The evidence shows 
that, based upon the subpcnm,  the conlmissioners appeared pre- 
pared only to offer evidence relative to their disbursements of the 
"facilities fees" (G.S. 7A-304 (a )  (2) ) paid over to the county from 
court costs. 

I n  view of the apparent vagueness of the order of 24 M a y  1968 
and the lack of notice to show cause before entry of the Order 
appealed from, we reverse the adjudication of contempt and the 
Order for confinement. And we remand this cause to the Superior 
Court of Caldwell County for appropriate proceedings as  may ap- 
pear necessary. 

Reversed. 

BRITT and PARKER, JJ . ,  concur. 

MRS. DOVA MACKEY v. NORTH CAROLINA STATE HIGHWAY 
COMVISSION 
KO. 6930IC29 

(Filed 28 May 1969) 

1. Master and  Servant § 96- Industrial Commission -findings of fact  

The findings of fact by the Industrial Commission are conclusive if 
there is any competent evidence to support them. G.S. 143-293. 

2. State  § 8; Highways § 9- to r t  claims action - highway em- 
ployee - negligent ac t  o. omission 

Where State Highway employee removed large posts from the shoulder 
of a highway and left unfilled the holes created by the removal, recovery 
may be had under the Tort Claims Act for injuries resulting to a plain- 
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tiff who stepped in one of the holes, since the creation of the hole is a 
negligent act and not a negligent omission. 

3. State 8 8- Tort Claims Act - recovery for negligent act 
Under the State Tort Claims Act recovery is permitted for injuries re- 

sulting from a negligent act, but not those resulting from a negligent 
omission on the part of State employees. G.S. 143-291. 

4. Negligence § 1- negligent act defined 
One who undertakes to do something and does it  negligently commits a 

negligent act, not a negligent omission. 

APPEAL by defendant Highway Commission from an opinion and 
award of the Nort,h Carolina Industrial Commission filed 11 Sep- 
tember 1968. 

This is a proceeding under the State Tort Claims Act first heard 
by Commissioner William F .  Marshall, Jr .  An order denying plain- 
tiff's claim was entered on 18 April 1968. Plaintiff appealed to the 
Full Commission, which reversed the order of Commissioner Marshall 
and made an award to the plaintiff. 

Plaintiff Dova Mackey filed an affidavit in which she alleged that 
her claim was against the h'orth Carolina State Highway Commis- 
sion for personal injuries resulting from the negligence of Elmer 
Head. She further alleged that her injury was caused solely and 
proximately by the negligent conduct of the named employee in re- 
moving large posts which had been placed along the shoulder of the 
State highway, leaving unfilled holes, one of which she stepped into 
and was injured. 

Defendant answered, denying the plaintiff's material allegations, 
and, for a further answer and defense to the cause of action, alleged 
that  plaintiff was contributorily negligent in failing to exercise due 
care for her own safety as she walked along the highway "in that she 
failed and neglected to observe and heed the conditions then and 
there existing as it  was her duty to do so." 

The Full Commission, among other things, made findings of fact 
that:  

"1. Sometime in 1961 or prior thereto Elmer Head, who 
was employed as a foreman by defendant caused and super- 
vised the removal of some posts from the south side of the 'Old 
Clyde Highway' between Canton and Clyde. The removal of the 
posts created holes on the shoulder of the road. Such holes were 
approximately 10 inches in diameter and over two feet in depth. 
Some of the holes were filled with dirt under the supervision of 
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Mr. Head. However, a t  least 18 holes were left open: thus creat- 
ing a dangerous condition on the shoulder of the road. Weeds 
and grass grew around and across the holes, thus creating hidden 
pitfalls for anyone who should step onto the shoulder of the road 
a t  the exact place where one of the holes had been left open. 

"2. On 16 September 1963 a t  approximately 2:30 P.M. the 
plaintiff walked along the south side of the 'Old Clyde High- 
way' as she had done on many previous occasions. She walked 
upon the paved portion of the highway facing oncoming traffic 
and would step upon the south shoulder of the highway in order 
to avoid vehicles on the highway. While so walking upon the 
paved portion of the highway plaintiff stepped onto and walked 
upon the south shoulder of the highway upon the approach of 
several vehicles. Plaintiff stepped to a place approximately 44 
inches from the paved surface. Despite the fact that  plaintiff 
was looking where she was stepping, her left foot went into one 
of the holes which had been created by the actions of Mr. Head 
as described in Finding of Fact No. 1. Such hole was 44 inches 
off the paved surface of the highway and was eight to 10 inches 
in diameter and approximately two feet in depth. 

"A search by the son of plaintie thereafter revealed 18 sim- 
ilar type holes on the shoulder of the highway a t  the same place 
that  Mr. Head had supervised the removal of posts. 

"3. Mr. Head, the employee of defendant, by causing holes 
to be created on the shoulder of the highway a t  a place where a 
pedestrian had a right to be did other than a reasonably prudent 
person would have done under the same or similar circumstances. 
This constituted a negligent act upon his part  while acting within 
the scope and course of his employment as a foreman for de- 
fendant and such negligence was the proximate cause of the 
accident giving rise hereto and the damages sustained by plain- 
tiff. 

"4. The plaintiff acted the same as a reasonably prudent 
person would have done under the same or similar circumstances 
and there was no cont,ributory negligence upon her part." 

From these facts the Full Commission concluded tha t  there was 
a negligent act on the part of the named employee of defendant, within 
the scope and course of his employment and such negligence was 
the proximate cause of the damages sustained by plaintiff; that  there 
was no contributory negligence upon the part of plaintiff; and tha t  
plaintiff was entitled to an award of $3,500.00. 
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The defendant Highway Commission duly excepted to these find- 
ings and conclusions and appealed t'o this Court,. 

Robert Morgan, Attorney General, b y  Harrison Lewis, Deputy 
Attorney General, for Hightilay Commission, defendant appellant. 

Bennett, Kelly & Long, by  E. Glenn Kelly, for plaintiff appellee. 

Defendant assigns as error, and in its brief strenuously argues, 
that  there was no evidence of record to support the determination 
of the Full Commission that  the named employee of the defendant 
committed a negligent act so as to allow plaintiff to recover under 
the State Tort Claims -4ct. 

[I] "The findings of fact by the Industrial Commission are con- 
clusive if there is any competent evidence to support them. G.S. 
143-293." Mitchell v. Board of  Education, 1 N.C. App. 373, 161 S.E. 
2d 645. 

[2] We hold that  the facts found by the Full Commission are 
supported by competent evidence and that they are sufficient to 
support the action of the Full Commission in concluding that there 
was a negligent act on the part of defendant's employee Elmer Head 
and that such negligent act was the proximate cause of the injury 
and damages sustained by plaintiff. 

131 Under the State Tort Claims Act recovery is permitted for in- 
juries resulting from a negligent act, but not those resulting from a 
negligent omission on the part of State employees. G.S. 143-291; 
Flynn v. Highway Commission, 244 N.C. 617, 94 S.E. 2d 571. I n  
Flrynn the claim denied was based upon the alleged negligent failure 
of named employees of the State to repair a hole or break in the sur- 
face of a State road caused b y  public travel over i t .  "In order to au- 
thorize the payment of compensation, the Industrial Commission's 
findings must include (1) a negligent act, (2) on the part of a State 
employee, (3) while acting in the scope of his employment, etc. The 
first requirement is that  the claimant show a negligent act. I s  a 
failure to repair a hole in the highway caused by ordinary public 
travel a negligent act? The requirement of the statute is not met by 
showing negligence, for negligence may consist of an act or an 
omission. Failure to act is not an act." Flynn v .  Highway Commis- 
sion, supra. 

12, 41 We think the case a t  bar is clearly distinguishable on its 
facts from Flynn. The Full Commission found upon competent evi- 
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dence that  Elmer Head left a t  least eighteen holes open when he re- 
moved the posts therefrom and that  such negligent act proximately 
caused plaintiff's injury and resulting damages. The removal of the 
posts created holes on the shoulder of the road. There was no negli- 
gent omission involved as the creation of a hole is an act, not an 
omission. One who undertakes to do something and does it  negli- 
gently commits a negligent act, not a negligent omission. 

In this case we are not concerned with a failure by defendant to 
maintain the shoulders of the highway in a safe condition for pe- 
destrian travel; we are concerned here with the act of an agent of 
the Commission in negligently creating a trap, or pitfall, upon a 
shoulder of the highway which is apparently safe for pedestrian 
travel. 

The opinion and award of the Full Commission is 
Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

RUBY 0. hIoRRIS, ADMIKISTRATRIX O F  THE ESTATE OF DAVID CLAUDE 
CANNON, DECEASED v. ARCHIE LEE MINIX, HAROLD WESLEY MA- 
SON, KING BROTHERS FARM CENTER, INC., AND ELMER GREY 
TIUDLEY 

No. 693SC73 

(Filed 28 May 1969) 

Automobiles 9 6% negligence in str iking pedestrian - sufficiency of 
evidence 

In  this action for personal injuries received when plaintiff pedestrian 
was struck by defendant's automobile, the evidence is sufficient to be sub- 
mitted to the jury on the issue of defendant's negligence in failing to ex- 
ercise due care to avoid colliding whh a pedestrian in  violation of G.S. 
20-174(e) and does not disclose contributory negligence by plaintiff a s  a 
matter of law where it  tends to show that plaintiff crossed the west- 
bound lane of a highway a t  a point other than a crosswalk and started 
to cross the eastbound lane, that plaintiff stepped back into the west- 
bound lane to allow a truck which had just entered the highway to pass, 
that while standing in that lane plaintiff was struck by defendant's auto- 
mobile, that the visibility from the direction defendant was traveling to 
the point of impact was three-fourths of a mile, that defendant failed to 
blow his horn, and that no skid marks were found a t  the accident scene. 

APPEAL by plaintiff from Cohoon, J., a t  the 16 September 1968 
Session of PITT Superior Court. 
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Plaintiff David Claude Cannon (Cannon) instituted this action 
by issuance of summons and filing of complaint on 9 August 1965. 
Cannon died 11 August 1965 and Ruby C. Morris, as administratrix, 
was substituted as plaintiff on 3 November 1965. 

The complaint alleged that Cannon was injured by the concurring 
negligence of the defendants as he attempted to walk across N. C. 
Highway #lo2 near Ayden, N. C. Defendant Mason, operating a 
1956 Ford, as agent for defendant Minix, was alleged to have been 
negligent in that he failed to sound his horn or slow his vehicle, as a 
reasonable and prudent man would have done, when he had observed 
Cannon on a road where visibility was unimpeded for more than 
1,000 yards. Further, defendant Mason was negligent in failing to: 
keep a proper lookout, operating his car a t  a speed unreasonable 
under the circumstances, and failing to decrease his speed when ap- 
proaching an intersection a t  which epecial hazards existed. In  an 
amended reply, plaintiff pled last clear chance. 

Defendant Dudley, operating a truck as agent of the Farm Center, 
was alleged to have been negligent in driving the truck on the left- 
hand side of the road, failing to keep a proper lookout, and failing 
to keep his vehicle under proper control. 

Defendants Minix and Mason answered 12 October 1965, deny- 
ing the material allegations of the complaint, pleading the sole neg- 
ligence of Cannon and, in the alternative, the contributory negligence 
of cannon. 

Defendants Farm Center and Dudley answered 18 October 1965, 
denying the allegations of negligence and involvement in the col- 
lision, pleading the sole negligence of Cannon and contending that 
Cannon entered the road in front of defendant Mason after defend- 
ant Dudley had proceeded beyond the point of the accident. 

Plaintiff offered evidence which, when taken in the light most 
favorable to her, tended to show the following: The accident oc- 
curred near the intersection of N. C. 102 and Rural Paved Road 
1724, this intersection being located some three miles east of Ayden 
and being known as Cannon's Crossroads. N. C. 102 runs generally 
east and west while R.P.R. 1724 runs generally north and south. At 
the southwest corner is located Stokes' Grill. Near the southeast 
corner was located Cannon's Store and approximately opposite the 
store, northeast of the intersection, was the residence of Cannon. 
The front of Cannon's Store was some 100 feet from the intersec- 
tion. Cannon, 77 years old, had walked across the westbound lane 
of N. C. 102 and had started to cross the eastbound lane. At that 
point, Cannon noticed the defendant Dudley, who had just pulled 
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away from the grill in the dump truck belonging to the Farm Center, 
heading east on N. C. 102. Cannon stepped back over the center 
line to allow the truck to pass and, while standing in the westbound 
lane, was struck by the car operated by defendant Mason. Plaintiff's 
evidence indicated that  the defendant Dudley had just gotten past 
Cannon when he was struck by defendant Mason. 

The evidence indicated that the accident happened around 9:45 
a.m. on a cloudy day. The road from the east was straight and level, 
with visibility on this particular day of one-half to three-quarters 
of a mile. The road was a well-traveled road, but there was no evi- 
dence of other vehicles on this occasion. The shoulder of the road 
was wider than normal on both sides of the road, as there was an 
abandoned store yard on the north side of N.C. 102 and the yard of 
Cannon's Store on the south side. 

One witness testified that  he heard skidding tires; none of the 
witnesses heard a horn blow. 

At the close of plaintiff's evidence, defendants' motions for non- 
suit were granted. Plaintiff appealed from the judgment dismissing 
the action as to defendants Minix and Mason. 

Everett & Cheatham by James T .  Cheatham and C. W .  Everett, 
Jr., for plaintiff appellant. 

Gaylord & Singleton by L. W .  Gaylord, Jr., for defendant appel- 
lees Minix and Mason. 

BRITT, J. 
The sole question presented is whether the superior court com- 

mitted error in allowing the motions for nonsuit as to defendants 
Minix and Mason. This question requires a determination of the 
sufficiency of the evidence, considering the evidence in the light most 
favorable to t,he plaintiff, resolving contradictions in the evidence in 
her favor, and giving her the benefit of all reasonable inferences. 

Statement of the principles governing this case is not difficult; 
however, application of these principles to the fact,s is extremely 
difficult, perhaps because of t,he lack of clarity in the facts. 

The key statute is G.S. 20-174. Subsection (a)  of that  statute 
provides: "Every pedestrian crossing a roadway a t  any point other 
than within a marked crosswalk or within an unmarked crosswalk 
a t  an intersection shall yield the right-of-way to all vehicles upon 
the roadway." Subsection (e) provides: "Notwithstanding the pro- 
visions of this section, every driver of a vehicle shall exercise due 
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care to avoid colliding with any pedestrian upon any roadway, and 
shall give warning by sounding the horn when necessary, and shall 
exercise proper precaution upon observing any child or any con- 
fused or incapacitated person upon a roadway." 

In Price v. Miller, 271 N.C. 690, 157 S.E. 2d 347, the Supreme 
Court quoted the following from Williams v. Henderson, 230 N.C. 
707, 55 S.E. 2d 462: 

" 'A motorist operates his vehicle on the public highways where 
others are apt to be. His rights are relative. Should he lapse into 
a state of carelessness or forgetfulness his machine may leave 
death and destruction in its wake. Therefore, the law imposes 
upon him certain positive duties and exacts of him constant care 
and attention. He must a t  all times operate his vehicle with due 
caut,ion and circumspection, with due regard for the rights and 
safety of others, and a t  such speed and in such manner as  will 
not endanger or be likely to endanger the lives or property of 
others. G.S. 20-140; . . .' 
'He must operate his vehicle a t  a reasonable rate of speed, keep 
a lookout for persons on or near the highway, Cox v. Lee, ante 
(230 N.C. 155), decrease his speed when any special hazard 
exists with respect to pedestrians, (G.S. 20-141 (c),  and, if cir- 
cumstances warrant, he must give warning of his approach by 
sounding his horn. G.S. 20-174(e) ; . . . , ,1 

In  the case a t  hand, the evidence favorable to the plaintiff indi- 
cates that Cannon had stepped back into defendant Mason's path 
in order to allow defendant Dudley to pass. The road may have been 
as narrow as eighteen feet, in which case a prudent man would be 
justified in stepping back beyond the center line to allow a large 
truck to pass, especially if unaware of any traffic in the other lane. 
Of necessity, the truck would not have attained great speed in the 
distance from the grill to the place where Cannon was standing. 
Since the jury could find that  Cannon had stood in the northern 
lane the entire time while defendant Dudley approached and passed 
him, the jury would be reasonable in concluding that defendant Ma- 
son had ample opportunity to observe Cannon and to take evasive 
action. Defendant Mason had an adequate "escape route" via the 
northern shoulder of the road, while Cannon had none. Moreover, 
none of the witnesses heard a horn and no skid marks were found. 
The evidence favorable to the plaintiff presents a question for the 
jury on the negligence of defendant Mason. The parties stipulated 
that  any negligence on the part of Mason is imputed to defendant 
Minix. 
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The evidence favorable to plaintiff does not disclose contributory 
negligence so clearly as to render any other reasonable conclusion 
impossible. Cannon may have been entirely reasonable in stepping 
back, depending partially on the width of the road and truck and 
on the location of the truck in relation to Cannon. The jury should 
decide the issue. 

For the reasons stated, we hold that the trial court erred in en- 
tering judgment of involuntary nonsuit and dismissing the action as 
to defendants Minix and Mason, neces~itat~ing a 

New trial. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. LEROY STILLEY 

No. 6921SC119 

(Filed 28 May 1969) 

Constitutional Law § 34; Criminal Law 5 26- former jeopardy - 
t r i a l  continued i n  municipal court - appeal to superior court 

In this prosecution in the superior court upon defendant's appeal from 
a conviction in the municipal court for the crime of driving on a public 
highway while under the influence of intoxicants, the superior court prop- 
erly denied defendant's motion to dismiss the charge on the ground of 
double .jeopardy in that after defendant's trial had begun in the municipal 
court it was continued a t  the solicitor's request until the next day, which 
defendant contends was a new session of court, when it  was resumed and 
completed, since upon defendant's appeal to the superior court the trial is 
de novo without regard to the plea, trial, verdict or judgment of the 
municipal court. G.S. 15-177.1. 

APPEAL by defendant from Real, S.J., at the 18 November 1968 
Schedule C Special Criminal Session of FORSYTH Superior Court. 

A warrant, proper in form, issued from the Municipal Court of 
the City of Winston-Salem, charged that defendant did on or about 
28 October 1967 within the corporate limits of the City of Winston- 
Salem unlawfully and wilfully operate a motor vehicle upon a public 
highway while under the influence of intoxicating liquor. Defend- 
ant was found guilty in said court and from judgment imposed ap- 
pealed to the Superior Court of Forsyth County. 

When the case was called for trial in superior court and before 
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pleading to the charge, defendant's counsel informed the court "that 
he had a motion to make prior to the entering of the plea for the 
purpose of preserving a motion made in the trial of this case in the 
Municipal Court of the City of Winston-Salem, Traffic Division." 
Defense counsel proceeded to move that  the action be dismissed on 
the ground of double jeopardy; the court denied the motion. De- 
fendant then pleaded not guilty to the charge and the case proceeded 
to trial. After a jury was empaneled, defendant again made a motion 
to dismiss the action on the ground of double jeopardy and intro- 
duced evidence in support of the motion. The court denied the mo- 
tion, the trial proceeded, and the jury found the defendant guilty as 
charged. From judgment imposed, defendant appealed. 

Attorney General Robert Morgan: Assistant Attorney General 
Wi l l iam W .  Melv in  and S ta f f  Attorney T .  Belie Costen for the State. 

Wi lson & Morrou~  b y  John L. Jlorrozo for defendant appellant. 

The sole question presented by this appeal is whether the su- 
perior court erred in refusing to allow defendant's motion for dis- 
nlissal on the ground of double jeopardy. 

The record discloses that  the case was called for trial in the 
Municipal Court of the City of Winston-Salem on 19 December 
1967. After defendant pleaded not guilty. witnesses for the State 
were called and sworn and a police officer of the City of Winston- 
Salem proceeded to take the witness stand and testify. During the 
officer's direct examination by the solicitor, he testified tha t  a breath- 
alyzer test was administered to the defendant and started to relate 
the results of said test. At that point, counsel for defendant objected 
and the judge sustained the objection. Thereupon, the solicitor re- 
quested that  the case be continued until the next day, which request 
was granted over objection of defense counsel. When the case was 
called for trial on the following dav and witnesses for the State were 
again called and placed under oath, defense counsel made a motion 
to dismiss the charges on the ground of former jeopardy. On a hear- 
ing of the motion, defense counsel was allowed to examine witnesses 
for the State who testified to the effect that  they were prepared and 
available to testify on the preceding day. The municipal court judge 
overruled defendant's motion and proceeded to hear and dispose of 
the case as  above stated. 

At the hearings on the motions in municipal court and superior 
court, defendant introduced in evidence a provision of the Code of 
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the City of Winston-Salem which states: "The regular (chief) judge 
or one of the assistant (associate) judges of the municipal court shall 
preside over the sessions of the municipal court. Sessions of the court 
shall be held daily, Saturdays, Sundays and legal holidays excepted; 
provided, however, that  the regular (chief) judge of the court may, 
in his discretion, order the holding of sessions on Saturdays." 

Defendant contends that  each day in the Municipal Court of 
Winston-Salem constituted a "session" of the court and that  he was 
subjected to double jeopardy when the court began his trial on one 
day and then proceeded to continue his case until the next day when 
trial was resumed and completed. Inasmuch as  defendant appealed 
to  the superior court, we deem it  unnecessary to pass upon the type 
or character of "session" employed by the court in which defendant 
was tried initially. 

The Municipal Court of the City of Winston-Salem was estab- 
lished by the 1927 Session of the General Assembly; see Article XV 
of chapter 232 of the 1927 private lams. No provision was made for 
jury trials in criminal cases in the court and section 88 provides 
that  ('any person convicted in said court shall have the right of 
appeal to the Superior Court of Forsyth County, and upon such ap- 
peal the trial in Superior Court shall be de novo." Said court was 
superseded by the implementation of the District Court in Forsyth 
County on the first Monday in December 1968 pursuant to G.S. 
7A-131. 

I n  State v. Goff, 205 N.C. 545, 172 S.E. 407, i t  is said: "When the 
effect of an appeal is to transfer the entire record to the appellate 
court, and to cause the action to be retried in that court as if 
originally brought therein, as is the case when appeals are taken 
from a justice's court upon questions of law and fact, the judgment 
appealed from is completely annulled, and is not thereafter avail- 
able for any purpose. (Citations.) " 

G.S. 15-177.1, enacted by the 1947 General Assembly, provides: 
"In all cases of appeal to the superior court in a criminal action from 
a justice of the peace or other inferior court, the defendant shall be 
entitled to a trial anew and de novo by a jury, without prejudice 
from the former proceedings of the court below, irrespective of the 
plea entered or the judgment pronounced thereon." In  State v. 
Meadows, 234 K.C. 657, 68 S.E. 2d 406, in an opinion by Ervin, J., 
the court declared that by virtue of this statute "' " * whenever 
the accused in a criminal action appeals to the Superior Court from 
an inferior court, the action is to be tried anew from the beginning 
to the end in the Superior Court on both the law and the facts, 
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without regard to the plea, the trial, the verdict, or the judgment in 
the inferior court." (Emphasis added.) See also Spriggs v. N. C., 243 
I?. Supp. 57 (M.D.N.C. 1965)) and Doss v. N. C., 252 F. Supp. 298 
(M.D.N.C. 1966)) where quoted principle was followed. 

We hold that defendant was not subjected to double jeopardy 
in violation of the Federal and State Constitutions and that the su- 
perior court did not err in overruling the motion for dismissal of the 
case. 

No error. 

 MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA v. CHRISTOPHER COLUMBUS WILLIS 
No. 692SC143 

(Filed 28 May 1969) 

1. Criminal Law § 15- failure to aptly docket record on appeal 
The appeal is subject to dismissal where the record on appeal was not 

docketed in the Court of Appeals within 90 days from the date of the 
judgment appealed from and the time for docketing was not extended. 
Court of Appeals Rules 5 and 48. 

2. Criminal Law § 159- evidence submitted under Rule 19(d) (2) - 
failure to attach appendix to brief 

The appeal is subject to dismissal where appellant submits the complete 
transcript of evidence under Rule 19(d) (2) but fails to attach an appendix 
to his brief setting forth in succinct language with respect to those wit- 
nesses whose testimony he deems pertinent to the questions raised on 
appeal what he says the testimony of such witnesses tends to establish. 
Court of Appeals Rules 19(d) (2) and 48. 

3. Criminal Law 8 29- motion to determine mental competency - 
necessity for ruling before plea 

In this homicide prosecution, failure of the trial court to rule on de- 
fendant's motion to determine his mental competency to stand trial be- 
fore requiring him to plead to the indictment constitutes prejudicial error. 

4. Homicide 8 15; Criminal Law 8 4 s  identity of stains as blood 
stains 

I n  this homicide prosecution, the court did not err in permitting the 
sheriff, a witness for the State, to identify certain stains or discolorations 
as  blood stains. 

APPEAL by defendant from Cowper, J., 7 October 1968 Session of 
the Superior Court of HYDE County. 
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The defendant was charged in a bill of indictment with the crime 
of murder in the first degree of one Flossie M. Selby on 5 December 
1962. 

At  the May 1963 Session, Hyde Superior Court, counsel for the 
defendant called the attention of the court to  the fact that  defend- 
ant had previously been committed to a mental institution in the 
State of New York. An order was entered on 21 May 1963 com- 
mitting defendant to the State Hospital a t  Goldsboro, North Car- 
olina, under the terms of G.S. 122-91 for observation and a phychi- 
atric report. On 20 June 1963 a report from the State Hospital was 
forwarded to the Clerk of Superior Court which contained the 
diagnosis that  defendant had a schizophrenic reaction, paranoid type, 
and directed that defendant be returned to the court as  unable to 
stand trial. 

The cause came on for hearing during the October 1963 Session, 
and, after the reading of the psychiatric report to the jury, an issue 
was submitted as follows: "Is the defendant, Christopher Columbus 
WilIis, unable to plead to the bill of indictment and unable to stand 
trial a t  this term of Court by virtue of his present mental incom- 
petency?" The issue was answered by the jury, "Yes." The court 
then ordered that  defendant be committed to the State Hospital for 
further treatment and remain confined therein until such time as the 
authorities of the hospital shall report to the Clerk of Superior Court 
that  defendant is mentally capable to plead to  the bill of indictment, 
to confer with his counsel regarding his defense and to stand trial 
upon the charge against him. 

In  a report dated 9 October 1967 authorities a t  the hospital con- 
cluded that  defendant's condition had improved and that he should 
be returned to court as able to stand trial. Thereafter, and before 
arraignment when the case came on for trial on 7 October 1968 de- 
fendant moved through his counsel that the court rule on the com- 
petency of the defendant to stand trial. The court did not a t  that  
time rule on this motion but "reserved its ruling", to which the de- 
fendant excepted. Defendant then tendered a plea of not guilty to  
second degree murder and the trial proceeded. Upon convening court 
on 10 October 1968, after all of the evidence had been completed and 
argument of counsel for both the State and defendant had been pre- 
sented to  the jury, the court entered an order in which, among other 
things, appears the following: "That, during the overnight recess, 
the Court was successful in finding the ruling of the Supreme Court 
in State v. Propst (1968), 274 N.C. 62, which authority the Court 
showed to defense counsel and to the Solicitor." The court then made 
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an order finding defendant was competent to stand trial and pro- 
ceeded to charge the jury, which thereafter found defendant guilty 
of murder in the second degree. 

To the judgment of the court that  defendant be committed to 
the State's Prison to serve 22 years with a recommendation that he 
be committed to a mental institution for service of the sentence, de- 
fendant excepted and appealed. 

Robert Morgan, Attorney General, by William W. Melvin, Assist- 
ant Attorney General, and T. Buie Costen, Staff Attorney, for the 
State. 

John A. Wilkinson for defendant. 

MALLARD, C.J. 

[I] It appears from the record that  the judgment appealed from 
was entered 10 October 1968; thus absent an order extending the 
time for docketing, the recorc! on appeal should have been docketed 
in this Court on or before 8 January 1969. Rule 5, Rules of Practice 
in the Court of Appeals of North Carolina. Counsel for the de- 
fendant did not docket the record on appeal in this Court until 20 
January 1969, and for failure to docket on time this appeal is sub- 
ject to dismissal. Rule 48, Rules of Practice, supra. 

[2] In addition to failure to docket on time, counsel for defendant 
submitted the complete transcript of the evidence under Rule 19(d) (2),  
but contrary to the provisions of that rule, he did not attach an ap- 
pendix to his brief setting forth in succinct language with respect to 
those witnesses whose testimony he deemed to be pertinent to the 
questions raised on appeal, what he says the testimony of such wit- 
ness tends to establish. The appeal is thus further subject to dis- 
missal. Rule 19(d) (2), Rules of Practice, supra; Rule 48, Rules of 
Practice, supra. 

I n  addition to the foregoing counsel for the defendant, in the 
preparation of his brief did not comply with that portion of Rule 
28 of the Rules of Practice in the Court of Appeals of Worth Car- 
olina which requires "Such brief shall contain, properly numbered, 
the several grounds of exception and assignment of error with refer- 
ence to the pages of the record . . ." 
[3] Despite the failure of defendant through his counsel to com- 
ply with the rules of this Court, we have considered the record here 
as a petition for writ of certiorari, allowed it, and considered the 
case on its merits. We are of the opinion that  the failure of the trial 
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court to rule on defendant's motion to determine his mental com- 
petency to stand trial before requiring him to plead to the indict- 
ment places this case within the doctrine of State v. Propst, supra. 
We hold the court's failure to rule on the motion a t  that time to be 
prejudicial error requiring that the verdict and judgment be vacated 
and this cause remanded for further proceedings. 

141 Defendant contends it  was error to permit the State's witness 
Sheriff Cahoon to identify certain stains or discolorations as blood 
stains. We hold that i t  was not error to  permit the witness Cahoon, 
the Sheriff of Hyde County, to identify certain stains or discolora- 
tions as blood stains. See 23 C.J.S., Criminal Law, $ 876(c), page 
452. See also State v. Smith, 223 N.C. 457, 27 S.E. 2d 114. In the 
case of People v. Preston, 341 Ill. 407, 173 N.E. 383, it is said: 

"Witnesses who were a t  the scene of the crime the next morn- 
ing testified to finding blood stains on the car and blood on the 
grass on the roadside near where the body was found. It is 
claimed that this evidence was incompetent as being the con- 
clusions of nonexpert witnesses. The existence of blood in large 
quantities, where the stains are recent and marked, may be dis- 
tinguished by most persons, and, while i t  is more difficult to dis- 
cover the character of a few drops or a smaller quantity, i t  does 
not necessarily follow that  nonexperts cannot testify to its re- 
ality as a matter of fact. Greenfield v. People, 85 N.Y. 75, 39 
Am. Rep. 636. It was for the jury to determine the weight to 
be given to the testimony. People v. Korak, 303 Ill. 438, 135 
N.E. 764." 

Defendant's exceptions to the charge are without merit. When 
the charge is read as a whole no prejudicial error appears. 

Some of defendants exceptions and assignments of error were 
no t  discussed in his brief and are therefore deemed abandoned. 

Error and remanded. 

CAMPBELL and MORRIS, JJ., concur. 
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STATE OF NORTH CAROLINA v. OTIS CHARLES BAYNARD 

No. 6920SC266 

(Filed 28 May 1969) 

1. Criminal Law 8 142-- suspended sentences - appeal 
An appeal from the imposition of a suspended sentence presents only 

error of law. 

2. Criminal Law 8 14% suspended sentence - duration of Are years 

Suspension of sentence for a period of five years is within the limits 
provided by law. G.S. 15-200. 

3. Criminal Law § 14% suspended sentence - reasonableness of con- 
ditions 

Upon defendant's conviction of operating a motor vehicle upon the high- 
ways of the State while under the influence of intoxicating beverages, sus- 
pension of sentence on conditions that (1) defendant shall not go upon 
premises where intoxicating liquors are  manufactured or sold for a period 
of five years and (2)  defendant shall not ride in any motor driven ve- 
hicle except in his business for a period of two gears is held reasonable 
both as  to substance and time. 

APPEAL by defendant from McLean, J., 5 February 1969 Session, 
TRANSYLVANIA County Superior Court. 

I n  March 1968 the defendant was indicted for operating a mo- 
tor vehicle upon one of the public highways of the State of North 
Carolina in Transylvania County while under the influence of in- 
toxicating liquor. At the October 1968 Session of the Superior Court 
of Transylvania County, the defendant was convicted of this offense 
and the prayer for judgment was continued until the February 1969 
Session of the Superior Court of Transylvania County. 

On 5 February 1969 Judge McLean entered judgment as follows: 

"In open court, the defendant appeared for trial upon the charge 
or charges of operating a motor vehicle upon the public high- 
ways of the State, while under the influence of intoxicating bev- 
erages, and prayer for judgment being continued until this time. 
It is the judgment of the Court that  the defendant be confined 
in the common jail of Transylvania County for a period of 2 
years to be assigned to work under the supervision of the State 
Dept. of Corrections, as provided by law. 

Upon motion of the defendant, through his counsel and by and 
with his consent and a t  his request, the foregoing prison sentence 
is suspended for a period of 5 yrs. and defendant placed on pro- 
bation, upon the following terms and conditions, together with 
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the terms and conditions of the Probationary Judgment, signed 
simultaneously herewith : 

(1) That the defendant shall not own, possess or drink any 
intoxicating liquors for a period of 6 yrs. 

(2) That  the defendant shall not go in, upon or about any 
premises wherein intoxicating liquors are manufactured or sold, 
either legally or illegally for a period of 5 yrs. 

(3) That the defendant pay into the Office of the Clerk of 
Superior Court of Transylvania County t,he sum of $300.00. 

(4) That he not ride in upon or about any motor driven ve- 
hicle except in his business for a period of 2 yrs. 

( 5 )  That he not violate any of the criminal laws of this 
State or any other State of the Union or Federal Government 
for a period of 5 yrs. 

Upon breach of any of the foregoing conditions or the condi- 
tions of the Probationary Judgment, signed simultaneously here- 
with, Capias and Commitment to issue to place the prison sen- 
tence into effect. 

Out of the monies ordered to be paid in under the foregoing 
Judgment, the Clerk shall first retain the cost of this action and 
pay the balance to the school fund, as provided by law. 

This 5 Feb. 1969. 
W. K. MCLEAN 
Judge Presiding" 

The defendant appealed to the Court of Appeals from this judg- 
ment and assigned error in that special conditions No. 2 and No. 4 
are unreasonable. 

The defendant having been found to be an indigent, an attorney 
was appointed for him to perfect his appeal, and the county was 
ordered to pay the costs of the appeal. 

Attorney General Robert Morgan, Assistant Attorney General 
Will iam W.  Melvin and Staff Attorney T .  Buie Costen for the State. 

Garren & Stepp b y  V7. Hailey Stcpp, Jr., for defendant appellant. 

The only question presented for decision is whether the condi- 
tions attached to the suspension of the sentence are reasonable. 
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[I] The imposition of sentences with provision for suspension 
thereof and probation are provided for by statute. G.S. 15-197, et seq. 

G.S. 15-180.1 provides for an appeal from a suspended sentence: 

". . . The purpose of this section is to provide that  by giving 
notice of appeal the defendant does not waive his acceptance of 
the terms of suspension of sentence. Instead, by giving notice of 
appeal, the defendant takes the position that there is error of 
law in his conviction." 

It is to be noted that in the judgment entered by Judge McLean 
in the trial court, i t  is specifically set out: 

"Upon motion of the defendant, through his counsel and by and 
with his consent and a t  his request, the foregoing prison sentence 
is suspended for a period of 5 yrs. . . ." 

The appeal therefore presents only: ". . . error of law. . . ." 
[2] The period of 5 years or the duration of the suspension is within 
the limits provided by law. G.S. 1.5-200; State v. Gibson, 233 N.C. 
691, 65 S.E. 2d 508. 

The only remaining ground for attack in the instant case is 
based upon the fact that the conditions are unreasonable and this 
in turn is based upon the proposition that the conditions are unre- 
lated to and did not grow out of the offense for which the defendant 
was convicted. 

[3] The defendant contends that conditions No. 2 and No. 4 are 
unreasonable and therefore void. 

I n  the case of State v. Smith, 233 N.C. 68, 62 S.E. 2d 495, the 
defendant had been convicted on a charge of larceny of 900 pounds 
of seed cotton. The defendant in that case was sentenced to two 
years and placed on probation with a special condition that the de- 
fendant "be denied the right to operate a motor vehicle on the high- 
ways of North Carolina during the first 12 months of probation." In  
that case, Barnhill, J., (later C.J.) speaking for the Court stated: 

"While a t  first blush larceny and the operation of a motor ve- 
hicle would seem to be wholly unrelated, such is not necessarily 
the case here. The defendant was charged with the larceny of 
900 pounds of seed cotton. The 'taking and carrying away' of 
such a heavy and bulky quantity of seed cotton no doubt in- 
volved the use of a vehicle. If, in committing the larceny the de- 
fendant used an automobile, the crime and the operation are di- 
rectly related. It is presumed, in the absence of proof to the 
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contrary, that the proceeding was legal and the court acted 
with proper discretion. X. v. Hilto,n, 151 N.C. 687, 65 S.E. 1011; 
S. v. Everitt, 164 N.C. 399, 79 S.E. 274. 

Furthermore, the primary purpose of a suspended sentence or 
parole is to further the reform of the defendant. There is strong 
suggestion in the record that  defendant is addicted, a t  least t o  
some extent, to the use of alcoholic beverages. The judge may 
have considered that the primary need of defendant was to be 
kept off the public roads while under a steering wheel. Certainly 
there is nothing in the record to induce a contrary view. S. v. 
Ray, 212 N.C. 748, 194 S.E. 472." 

In  the case a t  bar, the defendant had been convicted of driving a 
motor vehicle while under the influence of intoxicating beverages. It 
is obvious from the conditions imposed that  the Judge considered 
that  the primary need of defendant was to be kept away from alco- 
holic beverages and to be kept off the public roads when in a motor 
vehicle whether as passenger or as driver unless it  was a matter of 
business. 

"Certainly there is nothing in the record to induce a contrary 
view. . . ." 

So far as this record discloses, the conditions imposed were rea- 
sonable, both in substance and time. Therefore, the judgment of 
the Court below must be 

Affirmed. 

MORRIS and PARKER, JJ., concur. 

C. G. BERRY v. CITY OF WILMINGTON, NORTH CAROLINA 
No. 695SC224 

(Filed 28 May 1969) 

1. Pleadings 21- necessity fo r  stating grounds of demurrer 
G.S. 1-128 applies to all demurrers, written or oral, and if the grounds 

for demurrer are not distinctly specified, the demurrer may be disregarded. 

2. Pleadings 9 21- demurrer  fo r  failure t o  s tate  cause of action - 
pointing out  defect in  complaint 

A demurrer for failure of the complaint to state a cause of action is 
properly overruled when the demurrer does not point out any defect in the 
complaint which would entitle defendants to a dismissal of the action. 
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S .  Pleadings 8 26- demurrer-failure to  point o u t  defect in  com- 
plaint 

Defendant's demurrer is properly overruled where it  merely alleges 
that the complaint does not state facts sufficient to constitute a cause of 
action and sets forth abstract principles of law which do not distinctly 
specify any grounds of objection to the complaint. 

ON certiorari to Superior Court of NEW HANOVER County, on pe- 
tition of defendant to review order of B u n d y ,  J., dated 17 December 
1968 overruling demurrer interposed by defendant. Defendant ex- 
cepted to the overruling of the demurrer. 

McClel land & Barefoot b y  R. S .  McClel lnnd,  and Rountree and 
C lark  b y  George Roz~ntree ,  Jr., for plaintiff appellee. 

Yozc and Y o w  b y  Cicero P. I'ow and Lionel L. Y o w ,  and James  
L. Nelson  for de fendant  appellant. 

Donald  L. S m i t h  for C i t y  o f  Raleigh,  d m i c u s  Curice. 

MALLARD, C.J. 

The  complaint^ filed herein by the plaintiff reads as follows: 
"The plaintiff, complaining of the defendant, says: 

1. That  plaintiff is and has been a t  all material times a citizen 
and resident and taxpayer in the City of Wilmington, North 
Carolina; and the defendant is and has been a t  all material 
times a municipal corporation organized and existing under the 
laws of the State of North Carolina. 

2. That  the plaintiff is and was a t  all material times the owner 
and occupant of the premises in Forest Hills identified as 127 
Forest Hills Drive within the City of Wilmington; that the 
City of Wilmington has owned, operated and controlled its 
waterworks, sewerage system and drainage system for many 
years and has complete control of the drainage system of the 
street known as Forest Hills Drive running generally in a south- 
wardly direction from Market Street on U. S. Highway #17 to 
Wrightsville Avenue. 

3. That  the defendant City of Wilmington controls and op- 
erates the drainage system on Forest Hills Drive which it uses 
to  drain the surface waters collecting in rainy weather from 
Forest Hills Drive to the natural drainage system of Burnt Mill 
Creek, which runs generally athwart Forest Hills Drive in an 
eastwest direction. 
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4. That  regularly every year heavy rains occur in the Forest 
Hills area; and the plaintiff's premises are flooded by surface 
waters running southwardly dowr, Forest Hills Drive because of 
the insufficiency of the drainage system operated and controlled 
by the defendant City, and this fact has been made known to  
the governing authorities of the City of Wilmington time and 
again, but they have continued to maintain without correction 
the same insufficient drainage system to the hurt, injury and 
damage of the plaintiff's property due to flooding by surface 
waters in the amount of Two Thousand Dollars; and such an 
insufficient drainage system, maintained, even after notice, con- 
stitutes a private nuisance causing damage to this plaintiff; and 
this plaintiff is advised, believes and therefore alleges that  he is 
entitled to have such a nuisance abated. 

WHEREFORE, Plaintiff prays judgment that the nuisance herein 
referred to be abated, and that the defendant be required by 
mandatory injunction to install and maintain in proper working 
order a sufficient drainage system in and along Forest Hills Drive 
to prevent flooding of plaintiff's property from normal rainy 
weather conditions to be expected annually." 

Before answering the complaint defendant filed a written demur- 
rer reading as follows: 

"That plaintiff's Complaint does not state facts sufficient to state 
a cause of action against the defendant, in that the duties of a. 
municipal corporation in adopting a general plan of drainage, 
and determining when and where sewers shall be built, of what 
size and a t  what level, are of a quasi-judicial nature, involving 
the exercise of deliberate judgment and large discretion, and 
depending upon considerations affecting the public health and 
general conveniences throughout a municipality; and the exer- 
cise of such judgment and discretion in the selection and adop- 
tion of the general plan or system of drainage is not subject t o  
revision by a court or jury in a private action for not sufficiently 
draining a lot of land. 

WHEREFORE, the defendant prays that  this action be dismissed." 

On 17 December 1968 Judge Bundy signed an order overruling 
defendant's demurrer. 

[I, 21 In G.S. 1-128 it  is provided, among other things, '(The de- 
murrer must distinctly specify the grounds of objection to the com- 
plaint, or i t  may be disregarded." This section applies to all de- 
murrers, written or oraI. Adams v. College, 247 N.C. 648, 101 S.E. 
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2d 809; Insurance Co. v. Blythe Brothers Co., 260 N.C. 69, 131 S.E. 
2d 900. A demurrer which merely charges that the complaint does 
not state a cause of action is broadside and will be disregarded. 
Prat t  v. Bishop, 257 N.C. 486, 126 S.E. 2d 597. "Also, a demurrer 
for failure of the complaint to state a cause of action is properly 
overruled when the demurrer does not point out any defect in the 
complaint which would entitle defendants to a dismissal of the ac- 
tion." 6 Strong, N. C. Index 2d, Pleadings $ 21, p. 337. McPherson v. 
Burlington, 249 N.C. 569, 107 S.E. 2d 147. 

I n  the case of Ledwell v. Proctor, 221 N.C. 161, 19 S.E. 2d 234, 
a demurrer interposed in the Superior Court was held to have been 
properly overruled because i t  failed to point out any defect in the 
complaint which would entitle the defendant to a dismissal of the 
action. The defendant Proctor also interposed a demurrer ore tenus 
in the Supreme Court, asserting that  i t  appeared upon the face of 
the complaint that  i t  failed to state or set out a cause of action or 
to  state or set out facts sufficient to constitute a cause of action. 
This demurrer ore tenus, which was allowed, was reduced to writing 
and specifically listed and asserted seven different grounds of objec- 
tion to the complaint. 

131 In  the case before us there has been no demurrer ore tenus 
filed. The written demurrer filed herein after alleging that the com- 
plaint does not state facts sufficient to constitute a cause of action 
does not thereafter mention the complaint or point out or list any 
deficiency therein. The abstract principles of law set out in the de- 
murrer do not distinctly specify any grounds of objection to the com- 
plaint. We are of the opinion that  the written demurrer interposed 
in the Superior Court does not point out any defect in the complaint 
as required by the statute, G.S. 1-128, and for that  reason the de- 
murrer was properly overruled. 

It is interesting to note that  the City of Raleigh, Amicus Curice, 
in its brief filed herein asserts that  the trial judge was in error in 
overruling the demurrer of the defendant, but also asserts that  the 
court in doing so should have given the plaintiff leave to amend his 
complaint, if he so desires. 

The other questions appellant attempts to raise in its brief are 
not properly presented on this record. 

The order overruling the demurrer is affirmed. 

Affirmed. 

BRITT m d  PARKER, JJ . ,  concur. 
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ALBEMARLE EDUCATIONAL FOUNDATION, INC, v. A. B. BASNIGHT 

No. 691DC202 

(Filed 28 May 1969) 

1. Schools S 2; Contracts 8 27- private school- action f o r  tuition - sufflciency of evidence 
In  an action by a private school to recover tuition on a contract of en- 

rollment, evidence that plaintiff sent to the parents of each child in at- 
tendance an enrollment application for the next school year, that the 
application contained the statement, "REBD CAREFULLY, THIS IS  A 
CONTRACT AGREEMENT," and provided that once submitted the appli- 
cation was not subject to withdrawal or cancellation by applicants, that 
the defendant parent signed the enrollment application on behalf of his 
daughter, that the application was subsequently approved by plaintiff's 
board of directors, and that plaintiff purchased textbooks and hired teach- 
ers upon the expectation of tuition from defendant, held sufficient to sup- 
port a jury finding that the parties had created a binding agreement. 

2. Contracts § 2-- communication of acceptance 
An acceptance, unless otherwise specified, may be communicated by any 

means sui?icient to manifest assent. 

3. Contracts § 4- consideration 
Consideration consists of some benefit or advantage to the promisor, o r  

some loss or detriment to the promisee. 

4. Contracts § 4- consideration 
There is a consideration if the promisee, in return for the promise, does 

anything legal which he is not bound to do, or refrains from doing any- 
thing which he has a right to do, whether there is any actual loss o r  
detriment to him or actual benefit to the promisor or not. 

APPEAL by plaintiff from Privott, J., a t  the 25 November 1968 
Civil Session of PASQUOTANK District Court. 

Plaintiff filed its complaint 19 June 1968 alleging that the parties 
had entered into a contract for enrollment of the defendant's daugh- 
ter in the school operated by plaintiff. Plaintiff further alleged acts 
in reliance upon the contract, demand on the defendant for the tuition 
in the amount of $370.00, and refusal of the defendant to pay. 

Defendant answered 18 July 1968 denying the existence of a con- 
tract and alleging that his daughter attended the school during the 
school year 1966-1967 but not during 1967-1968, that plaintiff has 
rendered no services of value to the defendant for which it has not 
been paid, and that plaintiff was notified in May or June of 1967 
that  defendant's daughter would not attend. 

Plaintiff replied 29 July 1968 denying the allegations of defend- 
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ant's further answer, except admitting that defendant's daughter did 
not attend the school during the school year 1967-1968. 

Plaintiff's evidence tended to show the following: Defendant's 
daughter attended Albemarle Academy and took an active part in 
its programs during the year 1966-1967. On 15 February 1967, the 
course offerings and programs were established for the following 
year. Immediately thereafter, a form letter was sent to the parents 
of each child in attendance during 1966-1967, advising them of the 
grades and courses to be offered, and the amounts of the tuition. A 
form labeled APPLICATION BLBNK was enclosed. This form provided 
blanks to be filled in by the applicant, including birthdate, grade to 
be entered and various biographical and educational background in- 
formation. Following this was the statement, "READ CAREFULLY, THIS 
Is A CONTRACT AGREEMENT." After this statement was the following 
paragraph : 

"We understand that  parents or guardians whose children are 
accepted by the Albemarle Academy are obligated to the school 
for the full tuition for that  year of school should they with- 
draw or be withdrawn by school authorities before the end of 
the year. When a student enrolls, space is reserved and certain 
expenses incurred on behalf of the student. We understand that 
no records are released until all obligations of the student and 
parent or guardian to the school are satisfied in full. After sub- 
mission, the application is not subject to withdrawal or cancella- 
tion by applicants. 

Date March 3, 1967 SIGNED: /s/ A. B. Basnight 
Parent or Guardian 
/s/ Cindy Basnight 

Student" 

The application was approved by plaintiff's Board of Directors 
on 11 April 1967. The application was initialed a t  the top and the 
approval was noted in the minutes of the Board. Plaintiff presented 
evidence of employment of teachers based on the number of approved 
applications and evidence relating to purchase of textbooks and sup- 
plies. 

I n  June 1967, defendant's daughter, Cynthia, called the school 
and informed plaintiff's secretary that she had decided not to re- 
turn to the Academy the next year. 

On 17 August 1967, plaintiff wrote the defendant advising him 
that  a binding contract had been signed by him and that the school 
wished to have a definite answer from him as to whether Cynthia 
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would be in attendance. Prior to mailing the letter to defendant, 
there had been no communication by him to the plaintiff other than 
the application. 

At the close of plaintiff's evidence, defendant's motion for non- 
suit was granted. Plaintiff appealed. 

E .  Ray Ethem'dge for plaintiff appellant. 

John T. Chafin for defendant appellee. 

BRITT, J .  

[I] The question presented is whether plaintiff's evidence, taken 
in the light most favorable to it, presents facts sufficient to justify a 
jury in finding that  the parties had created a binding contract. 

[2] Defendant does not contest the existence of an offer. It is 
established law that  an acceptance, unless otherwise specified, may 
be communicated by any means sufficient to manifest assent. 1 
Corbin on Contracts, 1963 Ed., 8 67, p. 275; American Law Institute, 
Restatement of Contracts, $$ 61, 64, pp. 67, 70. On this basis, the 
letter of 17 August 1967 could be found to constitute an acceptance 
of the offer made by the application. 

[3, 41 Defendant insists that the purported contract relied on by 
plaintiff was not supported by sufficient consideration. I n  Helicopter 
Corp. v. Realty Co., 263 N.C. 139, 139 S.E. 2d 362, we find the fol- 
lowing: "* * " 'It may be stated as a general rule that "considera- 
tion" in the sense the term is used in legal parlance, as affecting the 
enforceability of simple contracts, consists of some benefit or ad- 
vantage to the promisor, or some loss or detriment to the promisee. 
Exum v. Lynch, 188 N.C. 392, 125 S.E. 15; Cherokee County v. 
Meroney, 173 N.C. 653, 92 S.E. 616; Institute v. Mebane, 165 N.C. 
644, 81 S.E. 1020; Findley v. Ray, 50 N.C. 125. It has been held that  
"there is a consideration if the promisee in return for the promise, 
does anything legal which he is not bound to do, or refrains from do- 
ing anything which he has a right to do, whether there is any actuaI 
loss or detriment to him or actual benefit to the promisor or not." 
17 C.J.S. 426. Spencer v. Bynum, 169 N.C. 119, 85 S.E. 216; Bas- 
Iceteria Stores v. Indemnity Co., 204 N.C. 537, 168 S.E. 822; Grubb 
v. Motor Co., 209 K.C. 88, 183 (sic) S.E. 730.' Stonestreet v. Oil Co., 
226 N.C. 261, 37 S.E. 2d 676; Bank v. Harrington, 205 N.C. 244, 
170 S.E. 916." 

[I] In  the present case, plaintiff offered evidence of the purchase 
of textbooks and hiring of teachers based upon the expectation of 
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receipt of the tuition from defendant. This could be found sufficient 
to  indicate an increase in the plaintiff's expenses as a result of de- 
fendant's actions. 

Nothing appears from the plaintiff's evidence to indicate that  
the defendant's daughter acted for anyone but herself in her actions 
in June 1967. Moreover, i t  is not clear that the plaintiff was put on 
notice by the daughter's telephone call that i t  should not expect to 
receive the tuition, since the application had specifically provided 
that  i t  could not be withdrawn or cancelled after submission. 

Considering the evidence in the light most favorable to the plain- 
tiff, we conclude that the plaintiff offered evidence sufficient, if be- 
lieved, to entitle i t  to relief. Therefore, the motion for nonsuit should 
have been overruled. 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 

JASPER PHILLIPS v. UTICA MUTUAL INSURANCE COMPkUY 

No. 693SC26 

(Filed 28 May 1969) 

1. Automobiles 8 105- registration a s  evidence of ownership and re- 
sponsibility 

G.S. 20-71.1 applies only when plaintiff, upon suficient allegations, seeks 
to hold the owner liable for the negligence of a non-owner operator under 
the doctrine of respondeat superior. 

2. Insurance 8 8%- sui t  upon garage liability policy - sufficiency of 
evidence 

In  an action by an injured third party against an insurer under a ga- 
rage liability policy after recovery of an unsatisfied judgment for personal 
injuries against the operator and the purchaser of the vehicle, defendant's 
motion for nonsuit is properly allowed where plaintiff's evidence fails to 
show that the vehicle was covered by the garage liability policy issued by 
defendant on the date of the accident. 

APPEAL by plaintiff from Cohoon, J., 23 September 1968 Session, 
Superior Court of PITT. 

Plaintiff, in a former a,ction, had obtained a judgment against 
John Henry Green and George Cates for damages for personal in- 
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juries sustained by him as the result of the negligent operation of 
an  automobile operated by Cates with the permission of and under 
the control and supervision of Green. Execution had been issued and 
returned unsatisfied and no part  of the judgment had been paid. This 
suit was instituted to recover on that  judgment. Plaintiff alleges that  
defendant issued its policy of insurance to Elliott Chevrolet Company, 
Inc.; tha t  the vehicle being operated by Cates with the permission 
of Green was covered by the policy; that  the policy was in full 
force and effect on the date of the collision, to wit: 18 August 1963; 
and that  defendant had denied liability and refused to pay the 
amount of the judgment. Defendant answered, admitting the issu- 
ance of the policy and the existence of the unsatisfied judgment but 
denying coverage and liability. By  way of further answer and de- 
fense, defendant alleged that  Elliott Chevrolet Company, on 12 Au- 
gust 1963, sold the car to Green and delivered possession thereof to 
him; that  no agency existed between Elliott Chevrolet Company 
and Green and no permission was ever given, either expressly or im- 
pliedly, by Elliott Chevrolet for Cates to use or operate said car. 

At  trial, plaintiff introduced into evidence the judgment, execution, 
copy of the insurance policy, and certified record of Department of 
Motor Vehicles showing transfer of titles to said car by Elliott Chev- 
rolet Company to John Henry Green on 26 August 1963. 

Defendant's motion for ju-dgment as of involunt'ary nonsuit was 
allowed and plaintiff appealed. 

Gaylord and Singleton by A. Louis Singleton for plaintiff appel- 
lant. 

James, Speight, Watson and Brewer b y  W. W .  Speight for de- 
fendant appellee. 

Appellant contends that  the motion for judgment as of nonsuit 
should not have been granted for that the application of G.S. 20-71.1 
required submission of the case to the jury. 

G.S. 20-71.1 reads as follows: 

"Registration evidence of ownership; ownership evidence of de- 
fendant's responsibility for conduct of operation. - (a)  In  all 
actions to recover damages for injury to the person or to prop- 
erty or for the death of a person, arising out of an accident or 
collision involving a motor vehicle, proof of ownership of such 
motor vehicle a t  the time of such accident or collision shall be 
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prima facie evidence that  said motor vehicle was being operated 
and used with the authority, consent, and knowledge of the owner 
in the very transaction out of which said injury or cause of ac- 
tion arose. 

(b) Proof of the registration of a motor vehicle in the name 
of any person, firm, or corporation, shall for the purpose of any 
such action, be prima facie evidence of ownership and that such 
motor vehicle was then being operated by and under the con- 
trol of a person for whose conduct the owner was legally respon- 
sible, for the owner's benefit, and within the course and scope 
of his employment." 

[I] This statute applies when plaintiff, upon sufficient allegations, 
seeks to hold the owner liable for the negligence of a non-owner op- 
erator under the doctrine of respondeat superior. Chief Justice Barn- 
hill, speaking for the Court in Roberts v. Hill, 240 N.C. 373, 82 S.E. 
2d 373, said: 

"A careful consideration of the original Act, ch. 494, S.L. 1951 
(of which G.S. 20-71.1 is a codification), including its caption, 
leads us to the conclusion that  it was designed and intended to 
apply, and does apply, only in those cases where the plaintiff 
seeks to hold an owner liable for the negligence of a non-owner 
operator under the doctrine of respondeat superior. 'Its purpose 
is to establish a ready means of proving agency in any case 
where i t  is charged that  the negligence of a nonowner operator 
causes damage to the property or injury to the person of another. 
Travis v. Duckurorth, 237 N.C. 471, 75 S.E. 2d 309. I t  does not 
and was not  intended to have any  other force or effect.' Hartley 
v. Smith,  239 N.C. 170. (Emphasis added.) This language ap- 
pearing in the Hartley case was used advisedly. We adhere to 
what is there said." 

In  this action the complaint contains no allegations of agency or 
respondeat superior. The suit is not against the insured, Elliott Chev- 
rolet Company, but against the insurer. The complaint simply alleges 
tha t  the car was insured under a policy issued by defendant to El- 
liott Chevrolet Company and was being driven by one Cates with 
the permission of and under the control and supervision of John 
Henry Green. There is no allegation that  the automobile was owned 
by Elliott Chevrolet or anyone else. 

The policy of insurance, introduced into evidence by plaintiff, 
under which plaintiff contends defendant is liable is a garage liability 
policy. It does not list or describe any specific automobile. It covers, 
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under AUTOMOBILE HAZARDS: "1. . . . (a)  The ownership, main- 
tenance or use of any auton~obile for the purpose of garage opera- 
tions, and the occasional use for other business purposes and the use 
for non-business purposes of any automobile owned by or in charge 
of the named insured and used principally in garage operations," 
and under PERSONS INSURED: "(3)  . . . (a) any person while using, 
with the permission of the named insured, an automobile to which 
the insurance applies under paragraph l ( a )  or 2 of the Automobile 
Hazards, provided such person's actual operation or (if he is not 
operating) his other actual use thereof is within the scope of such 
permission." The policy further provides under the same section: 
"None of the following is an insured: . . . '(iii) any person or 
organization other than the named insured with respect to any auto- 
mobile . . . possession of which has been transferred to another 
by the named insured pursuant to an agreement of sale;". 

[2] Plaintiff's evidence fails to show that the injuries received for 
which he recovered judgment are covered by defendant's policy. 
Failure to show coverage requires nonsuit. Bailey v. Insurance Co., 
265 N.C. 675, 144 S.E. 2d 898, and cases there cited. 

The judgment entered in the Superior Court of Pitt  County is 

Affirmed. 

MALLARD, C.J., and CAMPBELL, J., concur. 

STATE OF NORTH CAROLIN-4 v. FRED RONALD MANESS 
No. 6919SC241 

(Filed 28 May 1969) 

Constitutional Law 5 3- r ight  t o  counsel - misdemeanor amounting 
to a serious offense 

In prosecution in the superior court for driving a motor vehicle on a 
public highway while under the influence of intoxicating liquor, a mis- 
demeanor amounting to a serious offense, defendant is entitled to a new 
trial where it appears that he was tried and found guilty without the 
assistance of counsel, and the record is silent on the questions of whether 
defendant was an indigent and whether he voluntarily and understandingly 
waived his right to counsel. 

APPEAL by defendant from Crissmnn, J., a t  the 25 November 
1968 Criminal Session of RANDOLPH Superior Court. 
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Defendant was charged in a warrant issued from the Asheboro 
Recorder's Court with driving a motor vehicle on a public highway 
while under the influence of intoxicating liquor. Defendant was 
found guilty in the recorder's court and was given a twelve-months 
prison sentence from which he appealed to the Superior Court of 
Randolph County. 

I n  superior court, defendant appeared without counsel, pled not 
guilty, was found guilty by n jury, and was given an eight-months 
prison sentence from which he appealed to this Court. 

Attorney General Robert Morgan, Assistant Sttorney General 
William W.  Melvin and Staff Attorney T .  Buie Costen for the State. 

John Randolph Ingram for defendant appellant. 

The record before us leaves much to be desired. Defendant's ex- 
ception No. 1, which is the basis for the first assignment of error, 
states "the Court erred in ruling that Defendant, who was indigent 
and unable to employ Counsel, was not entitled to Court appointed 
Counsel in a misdemeanor case." The only proof we have regarding 
defendant's exception No. 1 is the following sentence contained in 
the Statement of Case on Appeal: ('Defendant appeals assigning er- 
ror in the conduct of the trial and in particular in that he was in- 
digent and counsel was not appointed for him, the Court having 
ruled that  in a misdemeanor case defendant was not entitled to have 
Court appointed Counsel." Evidently the record on appeal, including 
the Statement of Case on Appeal, was prepared by defendant's present 
counsel, but the record contains an agreement signed by said counsel 
and the district solicitor stipulating and agreeing on the record on 
appeal. 

The record also contains a "Certificate of Judge" which purports 
to  be a certificate signed by Crissman, J., on 27 November 1968 to 
the effect that defendant was fully informed in open court of the 
charges against him and of his right to have counsel appointed by 
the court to represent him in this case, but that  defendant elected in 
open court to be tried without counsel and has executed '(the above 
waiver" after its meaning and effect had been fully explained to 
him. The record contains no waiver. On 15 April 1969, defendant's 
counsel filed in this Court a "motion and affidavit to expunge record." 
The motion relates to the "Certificate of Judge" above-referred to 
and alleges that said certificate is not a part of the record in this 
case but is a part of the record in another case tried in Randolph 
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Superior Court and was not intended to be included in the record in 
this case. The attorney general accepted service of the motion on 14 
April 1969 but has filed no answer to the motion. On 5 May 1969, 
defendant's counsel filed in this Court a stipulation signed by him 
and the district solicitor to the effect tha t  the ('Certificate of Judge" 
contained on page 4 of the record in the instant case is not a part of 
the record in State v. Fred Ronald Maness. Pursuant to the stipula- 
tion signed by the district solicitor, and in the absence of any answer 
by the attorney general to defendant's motion to expunge the record, 
we have allowed the motion. 

When the "Certificate of Judge" is deleted from the record before 
us, we conclude that  the defendant appeared in Randolph Superior 
Court without counsel, tha t  he pled not guilty, was tried without the 
assistance of counsel, was found guilty as charged by a jury, and was 
sentenced to eight months in prison. 

I n  State v. Morris, 275 N.C. 50, 165 S.E. 2d 245, filed 21 January 
1969, the defendant was tried in superior court on a charge of driv- 
ing a motor vehicle on a public street while under the influence of 
intoxicants; he was not represented by counsel in his trial in the 
superior court, was found guilty by a jury, and was sentenced to 
prison for eighteen months. Defendant appealed to the Court of 
Appeals where he was represented by privately-employed counsel; 
this Court upheld the conviction and sentence. Defendant then ap- 
pealed to the Supreme Court of North Carolina, asserting violations 
of his constitutional rights. I n  an opinion by Huskins, J., the Su- 
preme Court ordered a new trial, holding tha t  by virtue of the Sixth 
and Fourteenth Amendments to the Constitution of the United 
States, a defendant who is charged with a misdemeanor amounting 
to a serious offense has a constitutional right to the assistance of 
counsel during his trial; that  a serious offense is one for which the 
authorized punishment exceeds six months imprisonment and $500 
fine; and waiver of counsel may not be presumed from a silent 
record. The court further held, as stated in headnote 8, that  where 
defendant is charged with a misdemeanor amounting to a serious 
offense and is not represented by privately-employed counsel, the 
presiding judge must (1) settle the question of defendant's indigency 
and (2) if defendant is indigent, appoint counsel to represent him 
unless counsel is knowingjy and understandingly waived; these find- 
ings and determinations should appear of record. 

The attorney general concedes that  if the "Certificate of Judge" 
is deleted from the record in this case, we are confronted with vir- 
tually the same situation the Supreme Court considered in Morris. 



N.C.App.1 SPRING SESSION 1969 661 

We perceive no material distinction jn the two cases and conclude 
that the instant case is controlled by Morris. 

For the reasons stated, i t  is ordered t,hat defendant be awarded a 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA v. BOBBY LEE WALLS 

No. 6926SC131 

(Filed 28 May 1969) 

1. Escape § 1- prosecution f o r  second escape - proof of custody - 
admissibility of commitment 

In  a prosecution for a second offense of escape, a commitment signed by 
the clerk of a city recorder's court and impressed with the seal of the 
clerk is admissible to show that defendant was in lawful custody a t  the 
time of the escape. 

2. Criminal Law @ 6% identity of person by name- prima facie 
proof 

Identity of name is prima facie evidence of identity of person, and is 
sufficient proof of the fact, in the absence of all evidence to the contrary. 

3. Escape @ 1- evidence of defendant's identity - name - commit- 
ment  

In  a prosecution for a second offense of escape, where the name set out 
in the commitment is the same name as the defendant on trial, this 
identity of names, nothing else appearing, is prima facie evidence that 
the defendant on trial is the same person named in the commitment. 

4. Criminal Law 9 141; Escape @ 1- prosecution f o r  second escape - proof of first conviction - commitment 
In a prosecution for x second offense of escape, a more formal proof 

of the prior escape conviction is required than the commitment issued as 
the result of the prior conviction. 

5. Criminal Law @ 141- prosecution f o r  repeated offenses - evidence 
of prior conviction - transcript 

Where a person is charged in a bill of indictment with an offense which, 
on conviction thereof, is punishable with a greater penalty than on the 
first conviction, and the indictment properly alleges a prior conviction, a 
duly certified transcript of the record of the first conviction shall, upon 
proof of the identity of the person of the offender, be sufficient evidence 
of the first conviction. G.S. 15-147. 
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6. Criminal L a w  8 17- review of denial of motion t o  nonsuit 
On appeal from a denial of defendant's motion to nonsuit, all of the 

evidence actually admitted, whether competent or incompetent, including 
that offered by defendant, if any, which is favorable to the State, must 
be taken into account and so considered by the court in ruling upon the 
motion. 

APPEAL by defendant from Falls, J., 2 December 1968 Schedule 
A Session, MECXLENBURG Superior Court. 

Defendant was tried upon a bill of indictment charging him with 
a second offense of escaping from the custody of the State Prison. 

From a verdict of guilty as charged, and judgment entered 
thereon, defendant appealed. 

Robert Morgan, Attorney General, b y  Richard N. League, Staff 
Attorney, for the State. 

T .  0. Stennett for the defendant. 

[I] For the purpose of showing that  defendant was in lawful cus- 
tody a t  the time of the alleged escape, the State offered in evidence 
the commitment of Bobby Lee Walls, which commitment was signed 
by the Clerk of the City Recorder Court of Charlotte and which was 
impressed with said Clerk's official seal. This commitment recites the 
judgment of the Recorder Court to be for a term of two years upon 
conviction of temporary larceny of an automobile. The commitment 
is dated 20 September 1967, and the date of the alleged second 
escape is 13 September 1968; therefore the prison term specified in 
the commitment had not expired on the date of the alleged escape. 
Defendant assigns as error the admission of this commitment into 
evidence. 

I n  State v. Beamon, 2 N.C. App. 583, 163 S.E. 2d 544, we held 
that  a commitment signed by a deputy clerk of superior court and 
bearing the official seal of the clerk of superior court was admissible 
for the purpose of showing that  defendant was in lawful custody a t  
the time of the alleged escape. See also State v. Cooper, 3 N.C. App. 
308, 164 S.E. 2d 550. It seems only reasonable that  this rule should 
apply equally to a commitment bearing the signature of the clerk 
(or an assistant or deputy clerk) and the official seal of the clerk of 
any court of competent criminal jurisdiction in North Carolina. 

[2, 31 The defendant further argues that the admission into evi- 
dence of the commitment was error because the State did not offer 
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evidence that  the defendant on t,rial was the same person named in 
the commitment. The defendant did not take the stand. 

The name as set out in the challenged commitment is exactly the 
same as the name of the defendant on trial. "This identity of names, 
nothing else appearing, furnishes evidence of the identity of person. 
Identity of name is prima facie evidence of identity of person, and is 
sufficient proof of the fact, in the absence of all evidence to the con- 
trary." State v. Mitchner, 256 N.C. 620, 124 S.E. 2d 831; State v. 
Herren, 173 N.C. 801, 92 S.E. 596. See also 65 C.J.S., Names, $ 
l5b(2) ,  p. 41. 

The challenged commitment was properly admitted to show that  
defendant was lawfully in custody a t  the time of the alleged escape 
and the identity of names was evidence of the identity of person re- 
quiring the jury to pass upon whether defendant on trial was the 
same person designated in the commitment. This assignment of error 
is overruled. 

[4] For the purpose of showing a prior offense of escape, the only 
evidence offered by the State was a commitment issued by the clerk 
of Mecklenburg County Recorder Court reciting that Bobby Walls 
was convicted of escape a t  the 23 January 1968 Session of that  
court. The defendant assigns as error the admission of this commit- 
ment to establish a prior escape. 

[5] Where a person is charged in a bill of indictment with an of- 
fense which, on conviction thereof, is punishable with a greater pen- 
alty than on the first conviction, and the indictment properly alleges 
a prior conviction, G.S. 15-147 provides that  "a transcript of the 
record of the first conviction, duly certified, shall, upon proof of the 
identity of the person of the offender, be sufficient evidence of the 
first conviction." cf. State v. Powell, 254 N.C. 231, 118 S.E. 2d 617. 

[4] There seem to be cogent reasons for requiring, as the statute 
does, a more formal proof of a prior conviction than that required 
for showing lawful custody. The use of only the commitment issued 
as the result of the prior conviction of escape for the purpose of 
establishing the prior conviction was error. This assignment of error 
is sustained. 

[6] Defendant assigns as error the denial of his motion for non- 
suit. "All of the evidence actually admitted, whether competent or 
incompetent, including that offered by the defendant, if any, which 
is favorable to the State, must be taken into account and so con- 
sidered by the court in ruling upon the motion." State v. Cutler, 271 
N.C. 379, 156 S.E. 2d 679; accord, State v. Walker, 266 N.C. 269, 
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145 S.E. 2d 833; State v. Virgil, 263 N.C. 73, 138 S.E. 2d 777. The 
defendant's motion for nonsuit was properly overruled. 

For the error in admitting a commitment to establish a prior 
offense of escape there must be a 

New trial. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA I. WILLIAM JAMES SUTTON 

No. 6916SC198 

( W e d  28 May 1969) 

1. Criminal Law § 34; Incest-- testimony of o ther  instances of incest 
with defendant 

In  this prosecution for incest, testimony by the prosecutrix as  to other 
instances of sexual intercourse with defendant and by the sister of the 
prosecutrix as  to acts of sexual intercourse between herself and defend- 
ant is competent in evidence in corroboration of the offense charged. 

2;. I n c e s t  nonsuit - sufficiency of evidence 
The evidence in this prosecution for incest i s  held sufficient to be sub- 

mitted to the jury. 

3. Criminal Law 8 113- fai lure  to  charge o n  na ture  of corroborative 
evidence 

Where the court admitted certair! testimony as  corroborative evidence 
and so instructed the jury a t  the time of its admission, it was not error 
for the court to fail to again instruct the jury in the charge as  to the 
nature of such evidence in the absence of a request by defendant for such 
an instruction. 

APPEAL by defendant from Bailey, J., November 1968 Criminal 
Session, ROBESON County Superior Court. 

William James Sutton (defendant) was charged in a proper bill 
of indictment with the crime of incest on 21 July 1968, a violation 
of G.S. 14-178. The case was called for trial on 20 November 1968, 
a t  which time the defendant entered a plea of not guilty and a jury 
was empaneled. The State thereupon introduced evidence which 
tended to show that  the defendant had sexual relations with his 
daughter, Brenda Mae Sutton (Brenda), over a period of several 
years; he had sexual relations with her on the day in question; on 
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23 July 1968 Brenda gave birth to a child; before giving birth to this 
child, she told her school teacher that the defendant had made her 
pregnant; on 24 July 1968 Brenda, while a patient a t  Southeastern 
General Hospital, told an investigator for the Robeson County Wel- 
fare Department that  the defendant was the father of her child. 

The defendant offered no evidence and the jury returned a ver- 
dict of guilty as charged. From the imposition of a fifteen years' 
sentence, the defendant appealed to this Court. 

Attorney General Robert Morgan and Deputy  Attorney General 
Harry W .  McGalliard for the State. 

W .  Earl Brit t  for defendant appellant. 

[I] The defendant's first assignment of error is that the triaI judge 
erred in permitting Brenda to testify as to other instances of sexual 
intercourse with the defendant and in permitting Theresa Sutton, 
Brenda's younger sister, to testify as to acts of sexual intercourse 
between herself and the defendant. This testimony was introduced 
for purposes of corroboration, and the Supreme Court has long ap- 
proved such testimony. In State v. Rroadu:ay, 157 N.C. 598, 72 S.E. 
987, which was an incest case, Clark, C.J., stated: 

"The exception to proof of other acts of the same nature cannot be 
sustained. They are competent in corroboration. . . ." 

In  Gasque v. State,  271 N.C. 323, 156 S.E. 2d 740, the admissibility 
of corroborative testimony was thoroughly reviewed by Parker, C.J., 
and nothing would be gained by a further review a t  this time. 

The first assignment of error is without merit. 

[2] The defendant's second assignment of error is that the trial 
judge erred in overruling the motion for judgment as of nonsuit. I n  
his brief, i t  is frankly stated: 

'(Counsel for defendant does not wish to argue this exception. 
It was preserved and brought forward in the Record and Brief 
for defendant's protection, he being an indigent defendant and 
counsel being court-appointed." 

We have reviewed the record, and the evidence was plenary to 
take the case to the jury. Nothing would be gained by a recitation 
of all of the sordid details. 

The second assignment of error is without merit'. 
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131 The defendant's third assignment of error is that the trial 
judge erred in the instructions to the jury. It is argued that  i t  was 
incumbent upon the trial judge, when recapitulating the evidence in- 
troduced by the State, again to inform the jury that certain evidence 
of some of the State's witnesses was admitted solely for the limited 
purpose of corroboration. 

At the time of its introduction, the trial judge unequivocally in- 
structed the jury as to the limited purpose for which the corroborative 
evidence was admitted. In  the absence of a request for special in- 
structions, i t  was not error for the trial judge not to inform the jury 
again of the difference between corroborative and substantive evi- 
dence or of the limited purpose for which the corroborative testimony 
was admitted. Such an instruction would have pertained to a subor- 
dinate feature of the case. I n  the absence of a request for a special 
instruction, i t  was not necessary to charge on this subordinate 
feature. State v. Pitt, 248 N.C. 57, 102 S.E. 2d 410. 

I n  State v. McKeithan, 203 N.C. 494, 166 S.E. 336, Stacy, C.J., 
stated for the Supreme Court: 

". . . It is now the rule of practice with us that when testi- 
mony is admitted, not as substantive evidence, but in corrobora- 
tion or contradiction, and that  fact is stated by the court when 
i t  is admitted, i t  will not be ground for exception that the judge 
does not in his charge again instruct the jury specifically upon 
the nature of such exidence, unless his attention is called to the 
matter by a prayer for instruction; nor will i t  be ground for 
exception that  evidence competent for some purpose, but not 
for all purposes, is admitted generally, unless the appellant asks, 
a t  the time of its admission, that its purpose be restricted for the 
use for which it  is competent. . . ." 

The third assignment of error is without merit. 

The defendant was given a fair trial free of any prejudicial error. 

Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 
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STATE O F  NORTH CAROLINA v. SHUFORD HOTLE CLONTZ, JR. 
No. 6928SC163 

(Filed 28 May 1969) 

1, False Pretense § % sufliciency of indictment 
In  this prosecution for obtaining property by false pretense, the indict- 

ment is not ambiguous in allegiug that defendant presented to the prose- 
cuting witness a check which defendant had endorsed in the name of an. 
other person, i t  being clear from the entire indictment that defendant 
was charged with obtaining property by false pretense and not with 
forgery. 

2. False Pretense 1- elements of t h e  offense 
In a criminal prosecution for false pretense the State must prove be- 

yond a reasonable doubt (1) that the representation was made a s  alleged, 
(2) that property or something of value was obtained by reason of the 
representation, (3)  that the representation was false, (4) that it was 
made with intent to defraud, and (5) that it actually did deceive and de- 
fraud the person to whom it was made. 

8. Criminal Law fj 16% failure to object t o  o r  move t o  s t r ike evidence 
Assignment of error to the admission of evidence concerning defendant's 

character is overruled where the record does not show that defendant ob- 
jected to the evidence or made a motion to strike or that the evidence 
was solicited by the State. 

APPEAL by defendant from McLean, J., November 1968 Criminal 
Session, Superior Court of BUNCOMBE. 

Defendant is charged in the bill of indictment with obtaining 
property by means of false pretenses from Lowe's of Asheville, North 
Carolina. Defendant entered a plea of not guilty. 

Defendant entered Lowe's of Asheville on 21 June 1968 a t  ap- 
proximately 8 a.m. for the purpose of purchasing paint. Ray Fergu- 
son, a salesman for Lowe's waited on the defendant. I n  writing a 
sales ticket for the purchase, Ferguson asked defendant for his name 
and defendant gave his name as Thomas Crabtree, Enka, North 
Carolina. Defendant paid for the merchandise by check, which he 
signed as Thomas Cmbtree, and offered a driver's license which 
had been issued to Thomas E. Crabtree for identification. Ferguson 
identified the defendant, Shuford Hoyle Clontz, Jr., as being the 
same person who had on the morning of 21 June 19.68 represented 
himself as being Thomas Crabtree. The check given to Lowe's by 
the defendant was not paid by the drawee bank. 

From a verdict of guilty as charged and a judgment of confine- 
ment for a period of six years with credit given for the time spent 
in jail awaiting trial, defendant appealed. 
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Attorney General Robert Morgan by Assistant Attorney Genera2 
George A. Goodwyn for the State. 

Floyd D. Brock for defendant appellant. 

Defendant assigns as error the refusal of the trial court to quash 
the indictment. The indictment charges that defendant 

". . . unlawfully, knowingly, designedly and feloniously did 
unto Ray  Ferguson, agent, servant and employee of Lowe's of 
Asheville, falsely pretend that he was Thomas E. Crabtree and 
presented to the said Ray Ferguson, agent, servant and em- 
ployee of Lowe's of Asheville, a North Carolina Driver's License 
No. 2991601 bearing the name of Thomas E. Crabtree as iden- 
tification in presenting to the said Ray Ferguson a persona1 
check to which the said Shuford Hoyle Clontz, Jr.  endorsed in 
the name of Thomas E. Crabtree. 

Whereas, in truth and in fact the said Shuford Hoyle Clonts, 
Jr, was not one and the same person as Thomas E. Crabtree and 
the aforesaid Driver's License which the said Shuford Hoyle 
Clontz, Jr .  presented for purposes of identification did not be- 
long to the said Shuford Hoyle Clontz, Jr.  

By means of which said false pretense he, the said Shuford Hoyle 
Clontz, Jr., knowingly, designedly and feloniously, did then and 
there unlawfully obtain from the said Ray Ferguson the follow- 
ing goods and things of value, the property of Lowe's of Ashe- 
ville to wit: 8 gallons Holland Porcelain Enamel, 4 gallons In- 
terior Vinyl Latex, 1 six inch Nylon Brush, 1 four inch Nylon 
Brush, and 1 three inch Bristle Brush, of the value of $90.25, 
with intent then and there to defraud, against the statute in 
such case made and provided, and against the peace and dig- 
nity of the State." 

[I, 21 Defendant argues that the bill of indictment was ambiguous 
because i t  used the words ". . . in presenting to the said Ray  
Ferguson a personal check to which the said Shuford Hoyle Clontz, 
Jr. endorsed in the name of Thomas E. Crabtree." Defendant con- 
tends that by the use of these words in the indictment, i t  was un- 
clear whether he was charged with forgery or obtaining property by 
false pretenses. We do not agree. In  a criminal prosecution for false 
pretense, the State must prove the following elements beyond a rea- 
sonable doubt: 

"(1) that  the representation was made as alleged; (2) that 
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property or something of value was obtained by reason of the 
representation; (3) that the representation was false; (4) that 
i t  was made with intent to defraud; (5) that i t  actually did de- 
ceive and defraud the person to whom i t  was made." State v. 
Carlson, 171 N.C. 818, 89 S.E. 30. 

While we do not regard the indictment as a model, we are of 
the opinion that  in the present case the indictment fulfilled each of 
these requirements. 

G.S. 15-153 provides: 

"Every criminal proceeding by warrant, indictment, information, 
or impeachment is sufficient in form for all intents and purposes 
if i t  express the charge against the defendant in a plain, intelli- 
gible, and explicit manner; and the same shall not be quashed, 
nor the judgment thereon stayed, by reason of any informality 
or refinement, if in the bill or proceeding, sufficient matter ap- 
pears to enable the court to proceed to judgment." 

"We have repeatedly held that  all that is required in an indict- 
ment, since the adoption of G.S. 15-153, is that  i t  be sufficient 
in form to express the charge against the defendant in a plain, 
intelligible, and explicit manner, and to contain sufficient matter 
to enable t,he court to proceed to judgment and thus bar another 
prosecution for the same offense." State v. Pinyatello, 272 N.C. 
312, 158 S.E. 2d 596. 

The t'rial court did not commit error in refusing to grant the de- 
fenda,nt7s motion t'o quash the indictment. 

[3] It is argued that  certain evidence concerning the defendant's 
character was improperly admitted into evidence. However, the 
record does not reveal that this evidence was objected to, or that a 
motion to strike was made. Moreover, the record does not show that 
this evidence was solicited by the State. This assignment of error is 
overruled. 1 Strong, N. C. Index 2d, Appeal and Error, $ 24. 

The judgment below is 

AAirmed. 

CAMPBELL and BROCK, JJ., concur. 
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STATE O F  NORTH CAROLINA v. EVELYN W. SHEPPARD 

No. 6921SC209 

(Filed 28 May 1969) 

Gambling 8 2-- illegal possession of gambling devices - sutllciency of 
evidence 

In  a prosecution under G.S. 14-302 for unlawful possession of gambling 
devices, defendant's motion for nonsuit should be allowed where the State 
introduces evidence of defendant's possession of devices condemned by the 
statute but fails to offer evidence that such devices were in operation or 
that they were in defendant's possession for the purpose of being operated. 

APPEAL by defendant from Seay,  J., a t  the 6 January 1969 Three- 
Week Criminal Session of FORSYTH Superior Court. 

In  a warrant issued in the Municipal Court of the City of Win- 
ston-Salem, it was alleged that  on or about 6 September 1968 de- 
fendant "within the corporate limits of the City of Winston-Salem, 
did unlawfully and wilfully, have and keep in her possession, for the 
purpose of being operated, gambling devices, to-wit: tip boards, that  
do not give persons patronizing same with the use of money the 
same return in market value each and every time said gambling 
device is patronized by the paying of money or other thing for the 
privilege thereof, against the Statute in such cases made and pro- 
vided and against the peace and dignity of the State and in viola- 
tion of Section 302, Chapter 14." (Emphasis added.) 

Defendant was found guilty in the municipal court, and from judg- 
ment imposed therein appealed to the superior court. There she 
pleaded not guilty, the jury found her "guilty as charged" and from 
sentence imposed on the verdict, she appealed to this Court. 

Attorney General Robert Morga?~ and S ta f f  Attorney Mrs.  Chris- 
tine Y .  Denson for the State. 

Wilson & Morrow b y  John F. Morrow for defendant appellant. 

Defendant assigns as error the failure of the trial court to grant 
her motion for judgment of nonsuit made a t  the close of the State's 
evidence, there being no evidence introduced by defendant. 

Provisions of G.S. 14-302 pertinent to this appeal are as follows: 

"It shall be unlawful for any person, firm or corporation to op- 
erate or keep in his possession, or the possession of any other 
person, firm or corporation, for the purpose of being operated, 
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any punchboard, machine for vending merchandise, or other 
gambling device, by whatsoever name known or called, that 
shall not produce for or give to the person operating, playing or 
patronizing same, whether personally or through another, by 
paying money or other thing of value for the privilege of op- 
erating, playing or patronizing same, whether through himself 
or another, the same return in market value, each and every time 
such punchboard, machine for vending merchandise, or other 
gambling device, by whatsoever name known or called, is op- 
erated, played or patronized by paying of money or other thing 
of value for the privilege thereof. * * *" (Emphasis added.) 

The State's evidence tended to show the following: Police officers 
of the City of Winston-Salem went to defendant's home located in 
the city. No one was a t  the home when they first went there, but 
shortly thereafter defendant and her two small children drove up in 
an automobile. The officers proceeded to search the home and found 
seventy-four tip boards in a shipping case under a bed in one of the 
bedrooms of the home. At least one of the officers explained how a 
tip board could be used and the boards were introduced in evidence. 
There was no evidence that either of the boards had been used, was 
being used, or was possessed for purpose of "being operated." 

In  State v. Jones, 218 N.C. 734, 12 S.E. 2d 292, the Supreme Court 
held that  an indictment under C.S. 4437(b) [now G.S. 14-3021 
charging possession of gambling devices, but failing to charge that 
defendant operated the devices or had them in his possession for the 
purpose of being operated, was fatally defective and defendant's 
motion in arrest of judgment was allowed. I n  the opinion we find the 
following: 

"* * * There is no charge that the defendant operated the 
gambling devices, or that he kept such devices in his own or the 
possession of other persons for the purpose of being operated. 
The omission of such charge was a fatal defect in the indictment, 
since an essential element of the offense created by the statute 
is the operation of the gambling device or the keeping in pos- 
session of such device for the purpose of being operated, the 
mere having in possession of gambling devices, and nothing 
more, is not made a criminal offense, * * *" (Emphasis ours.) 

I n  the case before us, the State introduced evidence of possession 
of devices condemned by G.S. 14-302, but the State failed to offer 
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evidence that  said devices were in operation or tha t  they were in 
defendant's possession for the purpose of being operated. 

The judgment of the superior court is 

Reversed. 

CAMPBELL and MORRIS, JJ., concur 

STATE OF NORTH CAROLINA v. HENRY CLIFFORD BYRD 

No. 6918SC141 

( W e d  28 May 1969) 

1. Constitutional Law 5 28; Criminal Law § I&-- jurisdiction of su- 
perior court t o  t r y  defendant on warrant  of inferior court  

The superior court has no jurisdiction to try an accused for a specific 
misdemeanor on the warrant of an inferior court unless he is first tried 
and convicted for such misdemeanor in the inferior court and appeals to 
the superior court from sentence pronounced against him by the inferior 
court. 

2. Criminal Law 8 157- failure of record t o  show jurisdiction 
The Court of Appeals will take notice efl mero motu of the failure of 

the record to show jurisdiction in the court entering the judgment a p  
pealed from. 

3. Ckiminal Law 8 154- record on  appeal - duty of appellant 
I t  is the duty of defendant appellant to  see that the record on appeal 

is properly made up and transmitted to the Court of Appeals. 

4. Criminal Law 58 146, 157- failure of record t o  show jurisdiction 
Appeal from conviction of a misdemeanor in the superior court is 

dismissed for failure of the record to show jurisdiction in the superior 
court to try defendant for the offense, where the record shows that de- 
fendant was tried in superior court on a warrant issued in the municipal- 
county court, but fails to show that defendant was first tried and convicted 
in the municipal-county court and appealed to the superior court. 

APPEAL by defendant from Gwyn, J., a t  the October 1968 Crim- 
inal Session of the Superior Court of GUILFORD County. 

The record shows that  the defendant was tried in this case num- 
ber 7521 in the Superior Court of Guilford County on a warrant, pur- 
porting to have been issued by the Clerk of the "Municipal-County 
Courtr' which was returnable to the "Judge of the Municipal- 
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County Court, City Hall, Greensboro, North Carolina." I t  does not 
appear in the record that the defendant was ever tried in that court, 
but the record shows the following on page three thereof, "(No plea 
and no judgment shown on warrant in Municipal-County Court.)" 

In  addition the record shows that the defendant was also charged 
in cases number 7519, 7520, and 7522 with other misdemeanors. The 
defendant pleaded guilty in two of t,hese cases and nolo contendere 
in the other. 

In case number 7521 the defendant was charged in the warrant 
with the misdemeanor of larceny. At the time of the defendant's 
arraignment in Superior Court he pleaded not guilty to the larceny 
charge and the Solicitor for the State took a no1 pros as ('to the re- 
ceiving count." 

Trial was by jury and the verdict in the Superior Court was 
"Guilty as charged of Larceny." From a judgment imposing an ac- 
tive prison sentence in case number 7521 the defendant appealed 
and assigned errors which relate to the jury trial in the Superior 
Court. 

Attorney General Robert Morgan, Deputy Attorney General 
Harrison Lewis, and Staff Attorney ,James E. Magner for the State. 

Gerald C. Parker for defendant appellant. 

MALLARD, C.J. 

[I] ('The Superior Court has no jurisdiction to try an accused for 
a specific misdemeanor on the warrant of an inferior court unless 
he is first tried and convicted for such misdemeanor in the inferior 
court and appeals to the Superior Court from sentence pronounced 
against him by the inferior court on his conviction for such misde- 
meanor." State v. Hall, 240 N.C. 109, 81 S.E. 2d 189. See also State 
v. Thomas, 236 N.C. 454, 73 S.E. 2d 283, and State v. Banks, 241 
N.C. 572, 86 S.E. 2d 76. 

[2, 31 The question of jurisdiction is not raised or discussed by 
the defendant or by the Attorney General in the briefs. The Court 
of Appeals will take notice ex mero motu of the failure of the record 
to show jurisdiction in the court entering the judgment appealed 
from. State v. Johnson, 251 N.C. 339, 111 S.E. 2d 297. In this case 
i t  was the duty of the defendant appellant to see that the record on 
appeal was properly made up and transmitted to the Court of Ap- 
peals. State v. Stzhbs, 265 N.C. 420, 144 S.E. 2d 262. 

[4] The record on appeal itself calls attention to the fact that 
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there is a failure to show that  the defendant was tried in, sentenced 
by, and appealed from the Municipal-County Court. 

We have carefully examined the exceptions and assignments of 
error presented on this record and are of the opinion that they pre- 
sent no prejudicial error in the trial in the Superior Court. If they 
did disclose error, because of an incomplete record, they are not 
properIy before this court. State v. Hunter, 245 X.C. 607, 96 S.E. 
2d 840. 

For the reasons herein stated and for the failure of the record to 
show jurisdiction, the appeal must be dismissed. State v. Banks, 
supra. 

Appeal dismissed. 

BRITT and PARKER, JJ., concur. 

STATE O F  NORTH CAROLINA v. FRED PARKER, JR., JIMMIE PARKER, 
AND McHARVEY McCLAIN 

R'o. 697SC51 

(Filed 28 May 1969) 

Criminal Law § 7& admissibility of confessions - voir dire hearing - failure to find facts 
Where there is conflicting evidence offered a t  a voir dire hearing to de- 

termine the admissibility of defendants' purported confessions, failure of 
the trial judge (1) to make findings of fact with respect to whether the 
confessions were freely and voluntarily made and ( 2 )  to rule on the 
question as to whether such were made freely and voluntarily constitutes 
prejudicial error. 

APPEAL by defendants from Mintx, J., 16 July 1968 Session of Su- 
perior Court of WILSOK County. 

Each defendant was tried and was either convicted or pleaded 
guilty in the Recorder's Court of the City of Wilson on a separate 
warrant charging that each did unlawfully, wilfully, wantonly and 
maliciously injure and destroy real property of V. W. Hall, to wit, 
the plate glass windows in the Super Duper Market on E. Nash St.. 
in the City of Wilson. From a judgment imposing a prison sentence 
each defendant appealed to the Superior Court. 

The State offered in evidence statements of the defendants made 
after they were picked up and talked to by the officers. The evidence 
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tended to show that  on the night of 6 April 1968 the windows in the 
building occupied by the prosecuting witness, V. W. Hall, were broken 
by rocks, sticks, or other objects being thrown through them. The 
State offered evidence tending to show that each defendant admitted 
to the officers, while they were being talked to by the officers, that  
they participated in breaking the windows in the Super Duper Market. 
The defendants offered evidence which in substance tended to show 
that  the statements they made to the officers were made after they 
were arrested without a warrant while they were in custody and tha t  
said statements were not voluntarily made. The defendants also of- 
fered evidence which in substance tended to show that  they did not 
make any inculpatory statements to the officers. 

The evidence was contradictory as to whether the defendants 
were actually arrested without a warrant for misdemeanors not com- 
mitted in the presence of the officers. The jury returned a verdict of 
guilty as to each defendant and from judgment of imprisonment each 
defendant appealed to the Court of Appeals. 

Attorney General Robert Morgan and Assistant Attorney Gen- 
eral Bernard A .  Harrell for the State. 

Chambers, Stein, Ferguson and Lanning by  James E. Fergwon, 
11, for defendants. 

The defendants did not docket the record on appeal within the 
time required by Rule 5 of the Rules of Practice in the Court of 
Appeals. The defendants filed a petition for a writ of certiorari which 
is allowed, and the case is decided on its merits. 

The evidence of the State on a voir dire examination as to whether 
the statements of the defendants were freely and voluntarily made 
was sharply contradicted by the defendants. The trial judge without 
making any findings of fact as to whether the statements were vol- 
untarily made, and without ruling thereon, permitted the officers to 
testify with respect thereto. 

The defendants assign as error the admission into evidence, over 
their objection, of the testimony of the police officers concerning the 
inculpatory statements made by each of the defendants. Each de- 
fendant asserts that  the statement was coerced, and was made after 
he was arrested without a warrant, and was made while each de- 
fendant was in custody, if in fact i t  was made a t  all. 

It has been held by the Supreme Court of North Carolina in the 
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recent case of State v. Moore, 275 N.C. 141, 166 S.E. 2d 53, that 
when there is conflicting evidence offered a t  a voir dire hearing to 
determine the admissibility of a confession, the trial judge must 
make findings of fact, not just conclusions, to show the basis of his 
ruling on the admissibility of the evidence offered. 

In the case before us, after the voir dire was held, testimony of 
the police officers concerning the purported confessions was received 
into evidence over the objection of the defendants. The failure of the 
trial judge to make findings of fact with respect to whether the con- 
fessions were freely and voluntarily made and the failure to rule on 
the question as to whether such were made freely and voluntarily 
constitutes prejudicial error, entitling the defendants, and each of 
them to a new trial. 

New trial. 

BRITT and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. RALPH WINSTON HITCHCOCK 
No. 6921SC178 

(Filed 28 May 1969) 

1. Criminal Law 8 161- necessity fo r  exceptions 
Where no exceptions appear in the record, defendant's assignments of 

error are ineffectual since a n  assignment of error must be based on a n  
exception duly noted. 

2. M m i n a l  L a w  85 158, 163- exception to t h e  charge - inclusion of 
charge i n  record 

The charge of the trial court must be included in the record on appeal 
in all cases where there is exception thereto. Court of Appeals Rule 
No. 19(a).  

3. Criminal Law 8 161- appeal a s  exception to judgment 
&I appeal itself is a n  exception to the judgment which presents for 

review error appearing on the face of the record. 

4. Ckiminal Law 8 161- review of reoord proper 
m e r e  defendant's assignments of error are ineffectual and no error 

appears on the face of the record proper, the judgment below must be 
affirmed. 

APPEAL by defendant from Bailey, J., 9 December 1968, Two- 
Week Criminal Session of Superior Court of FORSYTH County. 
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The defendant was tried in the Municipal Court of Winston- 
Salem on a warrant which charged that he "did unlawfully and d l -  
fully drive a motor vehicle upon the public highway of N. C. . . . 
while under the influence of intoxicating liquor. . . ." From a ver- 
dict of guilty and sentence imposed, the defendant appealed to the 
Superior Court. In  Superior Court the defendant entered a plea of 
not guilty and trial was by jury. The evidence for the State tended 
to show that while being pursued by a deputy sheriff the car which 
the defendant was driving left the road a t  a high rate of speed and 
finally came to rest against a telephone pole; that the defendant could 
not stand up after getting out of the car; that there was a strong 
smell of alcohol on the defendant's breath; that the defendant's 
speech was unclear; and that the defendant could not walk without 
assistance. In the opinion of the arresting officer, the defendant "was 
under the influence of an intoxicating beverage to the extent that 
his mental and physical faculties were appreciably impaired." The 
evidence for the defendant tcndcd to show that he had had only "two 
beers" on the day of the accident; that striking a "chuck hole" was 
the cause of the accident; and that his appearance was caused by 
the fact that he was "stunned" and "dazed" as a result of the acci- 
dent. The jury found the defendant guilty as charged in the warrant. 

From the judgment imposing a prison sentence of thirty days 
the defendant appealed to the Court of Appeals, assigning error. 

Attorney General Robert Morgan, Assistant attorney General 
William W. Melvin, and Staff Attorney T.  Buie Costen for the State. 

Badgett and Calaway by Richard G. Badgett for defendant ap- 
pellant. 

MALLARD, C.J. 

[I, 21 No exceptions appear in the record, and none were noted 
or taken by the defendant except under the assignments of error. 
Such exceptions are ineffectual since an assignment of error must 
be based on an exception duly noted. Darden v. Bone, 254 N.C. 599, 
119 S.E. 2d 634; State v. Dilliard, 223 N.C. 446, 27 S.E. 2d 85. See 
also Rule 21 of the Rulcs of Practice in the Court of Appeals of 
North Carolina. "It would require a tedious and time-consuming 
voyage of discovery for us to ascertain upon what the appellant is 
relying to show error, and our Rules and dccisions do not require us 
to make any such voyage." Barnette v .  Woody, 242 N.C. 424, 88 
S.E. 2d 223. In addition, Rule 19(a) of the Rules of Practice in this 
Court require that the charge of the trial court be included in the 
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record on appeal in all cases "where there is exception thereto." In 
the present case, the charge of the trial court is not set forth in the 
record on appeal as required by the rules. The Attorney General on 
behalf of the State has made a motion to dismiss this appeal for fail- 
ure to comply with the rules and the case is subject to such dismissal. 

13, 41 Apart from the foregoing, an appeal itself is an exception 
to the judgment which presents for review error appearing on the 
face of the record. London v. London, 271 N.C. 568, 157 S.E. 2d 90; 
State v. Ayscue,  240 N.C. 196, 81 S.E. 2d 403; State v. Williams, 
235 N.C. 429, 70 S.E. 2d 1. We have carefully examined the record 
proper. The Superior Court had jurisdiction. The warrant charges 
in proper form a criminal offense. The verdict is in correct form and 
the sentence imposed is within the limits fixed by statute. In the 
absence of any prejudicial error of which this Court may or will 
take notice, the judgment bclow must be affirmed. State v. Williams, 
supra. 

No error. 

BRITT and PARKER, JJ., concur. 

A. DEAN OVERMAN AND WIFE, MARY E. OVERMAN v. CUR!lXIS W. 
SAUNDERS 

No. 691DC116 

(Filed 28 May 1969) 

1. Trial 5 33-- instructions - application of l a w  t o  t h e  evidence 
I t  is the duty of the court to charge the law applicable to the sub- 

stantive features of the case arising on the evidence, without special re- 
quest, and to apply the law to the various factual situations presented 
by the conflicting evidence. 

2. Wespass to Try Title $j & instructions - adverse possession - 
trespass 

In  an action to recover damages for trespass and to have plaintiffs de- 
clared owners of the land in dispute, wherein plaintiffs claimed, in&r 
aliu, continuous adverse possession of the land under color of title, trial 
court erred (1) in failing to give instructions on adverse possession under 
color of title and on what would constitute color of title, ( 2 )  in failing to 
instruct what would occur if the jury did not answer in the affirmative 
the issue as  to  plaintiffs' ownership of the lands, and (3) in failing to 
explain the meaning of "trespass" and to charge on what facts, if any, 
would constitute a trespass. G.S. 1-180. 
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APPEAL by defendant from Privott, J., September-October 1968 
Civil Session, PASQUOTANK County District Court. 

A. Dean Overman and his wife, Mary E. Overman, (plaintiffs) 
instituted this civil action on 12 May 1967 against Curtis W. Saun- 
ders (defendant) to rccover damages for trespass upon a tract of 
land located in Pasquotank County and to have the plaintiffs de- 
clared owners of said tract of land. 

The 

''1. 

2. 

3. 

Following issues were submitted to the jury: 

Are the plaintiffs the owners of the lands described in the 
Complaint? 

ANSWER: Yes. 

If so, did the defendant trcspass upon said lands, as al- 
leged in the Complaint? 

ANSWER: Yes. 

What amount of damages, if any, are the plaintiffs en- 
titled to recover of the defendant? 

ANSWER: None." 

From a judgment entered in conformity with the verdict, the defend- 
ant appealed to this Court. 

Hall & Hall by John H.  Hall for plaintiff appellees. 

Gerald F. Whi te  and John T.  Chaffin for defendant appellant. 

The plaintiffs introduced a deed under date of 1 July 1944 from 
M. L. Davis and others to T. C. Whitehurst (grantee). The deed was 
filed for registration in Pasquotank County Public Registry on 1 
July 1944 and was recorded in Deed Rook 111 a t  page 196. This 
deed purported to convey a tract of land containing 7.48 acres and 
the evidence for the plaintiffs showed that the land in dispute was 
included within the boundary of this 7.48 acres. The plaintiffs con- 
nected themselves to the deed by rnesne conveyances. In  addition, 
they claimed cont.inuous adverse possession of the land in dispute 
through the grantee and the successors in title from said grantee to 
and including the plaintiffs. 

Much of the evidence pertaining to the question of possession 
simply expressed conclusions and did not reveal facts from which b 
establish such possession. However, we will refrain from further dis- 
cussion of the evidence, since i t  may not be the same on a new trial. 
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[I] The defendant, by proper exceptions and assignments of error, 
challenged the trial judge's charge for failure in specified respects to 
comply with the following requirements: 

"It is the duty of the court to charge the law applicable to the 
substantive featurcs of the case arising on the evidence, without 
special request, and to apply the law to the various factual sit- 
uations presented by the conflicting evidence. This requirement 
obtains as  respects both the statutory law and the common law 
when both are applicable. A charge which fails to submit one of 
the material aspects of the case presented by the allegation and 
proof, is prejudicial." 7 Strong, N. C. Index 2d, Trial, 3 33, p. 
324. See G.S. 1-180; Smart v. Fox, 268 N.C. 284, 150 S.E. 2d 403. 

[2] The trial judge charged the jury that the plaintiffs claimed 
ownership by virtue of adverse possession and that: 

"Adverse possession consists of actual possession for a period of 
a t  least seven years with an intent to hold solely for the pos- 
sessor to the exclusion of others and is denoted by the exercise 
of absolute dominion over the land in making the ordinary use 
and taking the ordinary profits of which i t  is susceptible in its 
present state, such acts to be so rcpeated as to show who have 
been the declarative owners in opposition to right or the claim 
of any other person, and not merely as an occasional trespasser." 

However, the trial judge failed to give instructions on adverse pos- 
session with color of title and adverse possession without color of 
title. The jury was given no explanation of color of title or what 
would constitute color of title. He also failed to instruct about what 
would occur if the jury did not answer the first issue "yes", as con- 
tended for by the plaintiffs. The jury was given no alternative answer. 

With regard to the second issue, the trial judge simply gave that 
issue to the jury without any explanation whatsoever as to the mean- 
ing of the word "trespass" or to what facts, if any, would constitute 
a trespass. At no place in the charge did the trial judge apply the 
law to the evidentiary facts, as required by G.S. 1-180. 

The Supreme Court reviewed the establishment of a prime facie 
case pertaining to a real estate title in Gahagan v. Gosnell, 270 N.C. 
117, 153 S.E. 2d 879. However, even assuming that the plaintiffs 
can establish such a prima facie case, the defendant is entitled to a 
new trial because of errors committed in the charge. 

New trial. 

We concur 
BRITT and MORRIS, JJ. 
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STATE O F  NORTH CAROLINS v. WILLIAM LEON JOHNSON 

No. 698SC234 

(Filed 28 May 1969) 

1. Criminal Lam 5 166- the brief - contentions - exceptions 
A contention in the brief not based on any exception or assignment of 

error will not be considered on appeal. 

2. Criminal Law 5 143- revocation of suspended sentence - findings 
of fact  

Revocation of defendant's suspended sentence on ground that defendant 
failed to comply with condition of probation that he work faithfully a t  
suitable eniployrnent as far as  possible and save his earnings above his 
reasonable necessary expenses, held supported by the findings of fact. 

APPEAL by defendant from PARKER, J., December 1968 Regular 
Session, WAYNE County Superior Court. 

On 16 November 1966 William Leon Johnson (defendant) en- 
tered a plea of guilty in Wayne County Superior Court to the crime 
of unauthorized use of an automobile. Judge Peel sentenced him to 
24 months in the common jail of Wayne County. The sentence was 
then suspended and the defendant was placed on probation for a 
period of three years under certain conditions. One condition of pro- 
bation was that he "(w)ork faithfully a t  suitable, gainful employ- 
ment as  far as possible and save his earnings above his reasonable 
necessary expenses." 

On 16 December 1968 Judge Parker entered an order revoking 
probation, which set out: 

"THAT the defendant. has wilfully violated the terms and condi- 
tions of the probation judgment as hereinafter set out; 
That  the said defendant has failed and refused to work faith- 
fully a t  suitable and gainful employment since September lst, 
1968, in violation of the condition of probation that he shall 
work faithfully a t  suitable and gainful employment and save 
his earnings above reasonably necessary expenses." 

On 20 December 1968 Judge Parker entered a judgment and 
commitment upon revocation of suspension of sentence, which re- 
cited: 

"The defendant appeared before the court this day after due 
notice upon an inquiry into an alleged violation of condition sf 
suspension of the prison sentence imposed in that certain JUDG- 
MENT SUSPENDING SENTENCE appearing of record in this case 
issued on the 16 day of Nov., 1966. 



682 I N  THE COURT OF APPEALS [ 4 

From evidence presented, the court finds as fact that  within the 
specified period of suspension, the defendant has failed to com- 
ply with the terms of probation judgment." 

The defendant excepted. to this judgment and appealed to the 
Court of Appeals. 

Attorney General Robert Morgan and Deputy Attorney General 
Harrison Lewis for the State. 

Herbert B. Hulse and George F. Taylor for defendant appellant. 

The defendant had only one exception and in the assignments of 
error the defendant set out: 

"THAT ERROR OF LAW APPEARS ON THE FACE OF THE RECORD 
PROPER IN THAT THE FINDINGS OF FACT MADE BY THE COURT DO 

NOT SUPPORT THE JUDGMENT OF REVOCATION : " 

[I] In  his brief, the defendant attempted to raise other errors, 
namely, that  he did not receive proper notice of the hearing on the 
revocation of probation; he was not represented by counsel; and the 
evidence was insufficient to  support the findings of fact. 

"A contention in the brief not based on any exception or assign- 
ment of error will not be considered. . . ." 1 Strong, N. C. 
Index 2d, Appeal and Error, § 45, p. 187. Anderson v. Luther, 
249 N.C. 128, 105 S.E. 2d 293. 

[2] The findings of fact clearly support the judgment entered by 
Judge Parker, and the record on appeal does not show any error in 
the trial court. 

Affirmed. 
MALLARD, C.J., and MORRIS, J., concur. 

STATE OF NORTH CAROLINA v. WILLIAM FRANK TYLER 
No. 695SC268 

(Filed 28 May 1969) 

Criminal Law % 154- appeals from consolidated trial - one record on 
appeal 

Where two or more cases are  consolidated and tried together as one 
case and there are two o r  more appeals arising from the action, ordinarily 
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only one copy of the record and the proceedings in the trial tribunal 
should be filed in the Court of Appeals. Court of Bppeals Rule No. 19(b) .  

APPEAL by defendad from Bundy, J., 12 December 1968 Session, 
NEW HAYOVER Superior Court. 

The defendant appellant, William Franklin Tyler, and one Robie 
C. Allen were tried jointly upon identical bills of indictment, except 
for the name of the defendant, charging felonious breaking and 
entering, larceny, and receiving, and also except as to the receiving 
charge in the I'yler case where the defendant Tyler's name erron- 
eously appears as the owner of the property. 

The State offered evidence which tended to show that William 
Franklin Tyler and Robie C. Allen on 19 October 1968 broke into 
and entered the Southside Lunch a t  the corner of Front and Castle 
Streets in Wilmington, North Carolina. The evidence is fully set out 
in State v. Allen (filed 28 May 1969). 

Neither defendant took the stand or offered any evidence. The 
court allowed defendants' motions for nonsuit as to the counts in the 
bills of indictment charging larceny and receiving, and submitted 
the case to the jury solely on the count of felonious breaking and 
entering. The jury returned verdicts of guilty as charged of felon- 
ious breaking and entering. From judgment sentencing each to prison 
for a term of ten years, both defendants appealed. 

Robert Morgan, Attorney General, by Ralph Moody, Deputy At- 
torney General, and Carlos W. Murray, Jr., Staff Attorney, for the 
State. 

Yow & Yow, by Lionel L. YOW for defendant appellant. 

I n  spite of the fact this case and the case of State v. Robie C. 
Allen were tried together and treated as one case in the trial court, 
two separate records were filed in this Court and each case was 
docketed as a separate appeal. Where two or more cases are con- 
solidated and tried together as one case and there are two or more 
appeals arising from the action, ordinarily only one copy of the record 
and the proceedings of the trial in the trial tribunal should be filed 
in this Court. Rule 19(b) ,  Rules of Practice in the Court of Appeals 
of North Carolina; see State v. Hamilton, 1 N.C. App. 99, 160 S.E. 
2d 79; Hoke v. Greyhound Corp., 227 N.C. 412, 42 S.E. 2d 593. 

We deem it  expedient to  point out that  we feel i t  wa.s not neces- 
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sary that counsel for defendant appellant docket a separate record 
on appeal for each defendant. Each defendant makes the same as- 
signment of error, and each defendant is represented in this Court 
by the same attorney. For the reasons stated in State v. Allen, supra, 
opinion by Parker, J., filed this date, we hold that the judgment ap- 
pealed from was supported by the verdict, and, in the entire trial we 
find no prejudicial error. 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

STATE v. JERRY OSCAR PERRYNAN 

No. 6922SC196 

(Filed 28 May 1969) 

1. Burglary a n d  Unlawful Breakings § 8-- felonious breaking and  en- 
ter ing - punishment 

The maximum punishment for the felony of breaking and entering is 
ten years' imprisonment. G.S. 14-54. 

2. Constitutional Law 8 36- cruel and  unusual punishment 
Punishment within the statutory maximum is not cruel and unusual in 

the constitutional sense. 

APPEAL by defendant from Seay, J., December 1968 Session, IRE- 
DELL County Superior Court. 

Jerry Oscar Perryman (defendant) was charged in a proper bill 
of indictment with the felony of breaking and entering a building 
occupied by Niemand Industries, a corporation in Iredell County, 
a violation of G.S. 14-54. 

Defendant, an indigent, was represented by court-appointed coun- 
sel. After the defendant was questioned extensively by the trial judge 
as to his understanding of the nature of the offense, his opportunity 
to confer with counsel and his knowledge of the offense charged and 
the punishment therefor under the statute, the defendant's plea of 
guilty as charged was entered in open court. After making this in- 
quiry of the defendant in open court, the trial judge found as a fact 
that  the defendant's plea was freely, understandingly and voluntarily 
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made, and that the plea was made without undue influence, com- 
pulsion or duress and without promise of leniency. 

From the imposition of a prison sentence of not less than five 
years nor more than eight years, the defendant appealed to this 
Court. Counsel was appointed by the trial court to represent the 
defendant on the appeal. The county was ordered to defray all of 
the expenses incurred in connection with the appeal. 

Attorney General Robert Morgan and Deputy Attorney General 
Harry W. McGalliard for the State. 

W. H.  McMillnn for defendant appellant. 

CAMPBELL, J. 

Counsel for the defendant concedes that he has found no error 
in the proceedings in the trial court. He  nevertheless desires this 
Court to review the record and the sentence. 

[I] We have carefully examined the record and find no prejudicial 
error therein. The maximum punishment for the felony of breaking 
and entering is ten years' imprisonment. G.S. 14-54. The sentence im- 
posed in this case does not exceed the statutory maximum. 

[2] It has been held time after time that "(w)hen punishment 
does not exceed the limits fixed by the statute, i t  cannot be consid- 
ered cruel and unusual punishment in a constitutional sense." State 
v. Davis, 267 N.C. 126, 147 S.E. 2d 570. State v. Reed, 4 N.C. App. 
109, 165 S.E. 2d 674. 

In the trial, we find 

No error. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE OF NORTH CAROLINA v. BOBBY ALLEK, ALIAS BOBBIE ALLEN 

No. 6918SC205 

(Filed 28 May 1969) 

APPEAL by defendant from Martin (Robert M.), S.J., 6 January 
1969 Session, Greensboro Division, GUILFORD County Superior Court. 
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Bobby Allen, alias Bobbie Allen, (defendant) was charged under 
a proper bill of indictment with the felonious breaking and entering 
of a building occupied by A & W Meat Company, Incorporated, in 
the City of Greensboro, Guilford County; in a second count with the 
felonious larceny of 840 pounds of beef; and in a third count with 
the felonious receiving of stolen merchandise knowing same to have 
been stolen. 

On 14 October 1968 Judge Gwyn cntered an order adjudging that 
the defendant was an indigent and appointing counsel to represent 
him. At the trial the defendant entered a plca of not guilty to each 
charge. The State introduced evidence which tended to show that, 
on the night of 6 October 1968, the defendant and three companions 
went to the building occupied by A & W Meat Company, Incor- 
porated, on Patton Avenue in Greensboro; they were in an auto- 
mobile belonging to one of the companions; the automobile was 
driven to the rear of the building; the defendant got out of the auto- 
mobile and went to the front of the building; in a short period of 
time, the building's rear door opened and the defendant began re- 
moving large pieces of beef; this bcef was hanging on hooks which 
were connected to a rail and the defcndant pushed the beef out of 
the rear door by using this rail; the companions then took the beef 
and placcd i t  in the rear of the automobile; while thus occupied, the 
lights of a police car were observed in the front of the building, 
whereupon the defendant and his companions ran from the scene; 
they wcrc subsequently apprehended by police officers; the three 
companions told the police officers about the defendant and his im- 
plication in the cpisode; the companions likewise testified in the trial 
court. 

The defendant introduced no evidence. The jury returned a ver- 
dict of guilty of the felony of breaking and entering, whereupon the 
trial judge sentenced him to be imprisoned for a tcrm of not less than 
five years nor more than seven years in thc State Department of 
Correction. The defendant excepted and appealed to this Court. 

Counsel was assigned to the defendant to perfcct his appeal, and 
the county was ordered to pay all necessary expenses in perfecting 
the appeal. 

Attorney General Robert Morgan and Staf f  Attorney (Mrs.) 
Christine Y .  Demon for the State. 

Shreve and Carrington by Kenneth M. Carrington for defendant 
appellant. 
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CAMPBELL, J. 
Counsel for defendant candidly and frankly states that he can 

find no errors committed during the trial. 

We have reviewed the record and we find no errors in the trial. 
The record reveals that the defendant had a fair and impartial trial, 
and his attorney protected his rights diligently. 

Affirmed. 

B R I ~  and MORRIS, JJ., concur. 
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ANALYTICAL INDEX 

Titles and section numbers in this index, e.g. Appeal and Error 
9 1, correspond with titles and section numbers in N. C. Index 2d. 

AOOORD AND SA!MSFAUTION 
g 1. Nature and Essentials of Agreement 

Accord and satisfaction defined. Lumber Co. v. Kincaid Carolina Corp., 342. 
An account is liquidated when the amount bhereof has been fixed by agree- 

ment or can be exactly determined by the rules of arithmetic or by law. Ibid. 
I n  action to collect for goods sold and delivered, the facts are held in- 

smcient  to show an accord and satisfaction of the undisputed account between 
the creditor and debtor; consequently, the creditor could enforce collection of 
the unpaid balance of the account. Ibid. 

A compromise and settlement must be based on a disputed claim; an ac- 
cord and satisfaction may be based on an undisputed or liquidated claim. 
Ibid. 

Consideration must in some form or other be present in an accord. Ibid. 

gj 2.  right^ and Remedies Under Agreement 
The debtor has the burden of proving the existence of accord and satis- 

faction. Lumber Co. v. Kincaid Carolina Corp., 342. 

ADMINISTRATIVE LAW 

g 2. Exclusiveness of Statutory Remedy 
Landowners were not required to exhaust administrative remedies under 

a municipal zoning ordinance in order to challenge the invalidity of the ordi- 
nance a s  it applied to them. Hillsborough v. Smith, 316. 

§ 5. Appeal, Certiorari and Review as to Administrative Orders 
Application for review in superior court of orders suspending beer per- 

mit is dismissed for failure to exhaust administrative remedies by requesting 
hearing before full ABC Board. Porter u. Board of Alcoholic Control, 284. 

APPEAL AND EMOR 

9 2. Review of Decision of Lower Court and Matters Necessary to De 
termination of Appeal 
An appeal from order granting a motion to strike brings up the entire 

case. Johnson, v. Petree, 20. 

§ 6. Judgments and Orders Appealable 
An immediate appeal is available from an order granting a motion to 

strike which has the effect of granting a demurrer. Johnson u. Petree, 20. 
An appeal lies immediately from refusal to dismiss a cause for want of 

jurisdiction. Kilby u. Dowdle, 450. 
Denial of motion for nonsuit will not be reviewed on appeal when trial 

court has set aside the verdict as  against the greater weight of the evidence. 
Michaels v. Carson, 417. 

5 14. Appeal and Appeal Entries 
Appeal from judgment rendered out of term must be entered on the 

judgment docket within 10 days after notice thereof. Summeg u. McDwell, 62. 

gj 16. Jurisdiction and Powws of Lower Court After Appeal 
Trial judge who has fixed time for serving case on appeal thereafter has 

no authority to enlarge time for serving case on appeal. Elmore u. Elmore, 
192. 
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APPEAL AND ERMR-Continued 

§ 19. Appeals in Forma Pauperis 
Failure of court to allow appeal in fornla pauperis is not error where 

statutory ~~rocedure was not followcd. I n  re  Btcrrus, 523. 

§ 26. Exceptions and Assignments of Error to Si,4ng of Judgment 
Exception to signing of judgment presents face of record proper for re- 

view. Highway Comm. v .  Realty C'ol-p., 215. 

§ 36. Servicc of Case on Appeal 
Where case on appeal is not served within apt time, appellate court will 

review only face of record proper. Elmore v. Blmore, 182. 

§ 39. Time of Docketing Record on Appeal 
Provision of Court of Appeals Rule No. 5 requiring that record on appeal 

must be docketed a t  least twenty-eight days before the call of the district to  
which the case belongs in order to be heard a t  the next ensuing call of the 
district does not abrogate requirement that record on appeal be docketed within 
ninety days of signing of judgment. Ross v. Sampaon, 270. 

Authority of trial court to extend, for good cause, the time for docketing 
the record on appeal in the Court of Appeals cannot be accomplished by a n  
order allowing appellant additional time to serve his case on appeal upon the 
appellee. Ibid. 

Appeal is dismjssed for failure to  docket the appeal within the time pre- 
scribed by Rule 5. EZZis v. Cuilford County, 111; Randleman v. Stevenson, 113; 
Oshorne 77. Hendrix, 114; Rector v. Rector, 240; Ross v. Sampson, 270 ; Coffeu 
v. VandcrbZoemen, 504; Everett v .  Ins. Co., 501. 

3 41. Form and Requisites of Transcript 
Rule of practice relating to necessity for only one copy of record where 

there are two or more appeals in one action. Su-iwrney v. McDoweZZ, 62. 
It is error to combiur 44 cases into one record on appeal where the cases 

were divided into nine separate groupinq for hearing in juvenile court. In 
re Burrus, 525. 

Appeal is di~missed where appellant fails to affix appendix to brief sum- 
marizing testimony relied upon to support exceptions. Parsons %. Usswy ,  96. 

5 44. Time for Filing Brief and Effect of Falure to Wle 
Assignments of error deemed abandoned where appellant files no brief. 

Land v. Land, 115. 
Appellant's motion to be allowed to amend her brief on appeal is denied. 

Parsons v .  Usswy,  96. 

§ 45. Form and Contents of Brief, and Effect of Failure to Discuse Ex- 
ceptions and Assignments of Error. 
Exceptions in the record not sct out in apprllant's brief, or in support of 

which no reason or argument is stated or authority cited, will be taken a s  
abandoned by him. Land v. Land, 115; Rcctor v .  Ilector., 240; Piney Mountain 
Properties v. SuppZg Go., 334. 

5 46. Presumptions and Burden of Showing Error 
Appellant has the burden to show prejudicial error. Arant v. Ransom, 89. 

§ 54. Discretionary Mattcrs 
Action of trial court in setting aside verdict as against greater weight of 
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the evidence is not reviewable on appeal in absence of abuse of discretion. 
Michaels v. Carson, 417. 

9 57. F'indings o r  Judgments  o n  Findings 
Findings of fact supported by competent evidence are binding on appeal. 

Kilby v. DowdZe, 450. 

§ 59. Judgments  o n  Motions t o  Nonsuit 
On appeal from entry of judgment of involuntary nonsuit, the evidence is 

to be considered in the light most favorable to plaints.  Lineback v. Wood, 512. 

§ 67. Force a n d  Effect of Decisions in General 
Where there are two appeals in a case, decision of the Court of Appeals 

as  to one appeal, which decision was filed prior to time the other parties were 
required to docket their case on appeal, is not res judicata. Summey v. Mc- 
Dowell, 62. 

ARRBIS'T AND BAIL 

§ 4. Territory i n  Which Officer May Arrest 
Chief of Police of Town of Maxton is authorized to serve warrants in the 

town issued by a magistrate. S. v. Cooper, 210. 

§ 6. Resisting Arrest 
When a person has been lawfully arrested and understands that he is 

under arrest, it is his duty to submit peaceably to the arrest. S. o. Cooper, 210. 

ARSON 
§ 6. Verdict a n d  Judgment  

Provision of G.S. 1462 giving trial judge absolute discretion to impose 
sentence ranging from two to forty years for crime of statutory arson held 
constitutional. S. v. Stewart, 249. 

ASSAULT AND BATTERY 

5 4. Criminal Assault i n  General 
The marital relationship does not afford a license to commit assault. 8. 

2;. Sherron, 386. 

§ 14. Sufficiency of Evidence 
Evidence of defendant's guilt of assault on a female held sufficient for 

jury. S. v. Bherron, 386. 
ASYLIT'MS 

Action under G.S. 143-121 to recover for maintenance of incompetent at 
State Hospital may be brought after the patient has left the hospital, and 
sufficient funds need not be set aside for future support of the incompetent 
and his family. Hospital v. HoZZified, 453. 

ATTORNEY AND CLIENT 

5 7. Compensation a n d  Fccs  
Unless provided by statute, attorneys' fees a re  not recoverable as  an item 

of damages or as  court costs. Perkins v. Ins. Co., 466. 
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§ 2. Grounds and Procedures for Suspension or Revocation of Drivers' 
Licenses 
Department of Motor Vehicles properly cancelled petitioner's license issued 

in this State upon finding that license was in a state of revocation in Florida 
as  result of driving under the influence of intoxicants. Parks v. Howland, 197. 

7. Safety Statutes in General 
Operation of automobile while intoxicated is negligence per se. Arant v. 

Ransom, 89. 

9. Turning and Turning Signals 
Failure to give turn signal is not negligence per se. Iiinwwy v. GoZey, 325. 

19. Right of Way at Intersection 
Motorist on servient highway is not required to anticipate that motorist 

on dominant highway will travel a t  excessive speed in approaching an inter- 
section. Farmer v. Reynolds, 554. 

Driver on scrvient street has right of way where he is already in the in- 
tersection before vehicle on dominant street is near enough to the intersection 
to constitute an immediate hazard. Ibid. 

§ 21. Sudden Emergencies 
A party cannot invoke the sudden emergency doctrine in exculpation of 

Ids own negligent conduct. Johnson c. Petree, 20. 

§ 38. Exemptions from Speed Restrictions 
Where ambulance owner and driver alleged and proved that a t  time of 

the accident the ambulance was on an emergency mission with its lights and 
siren on, trial court should instruct jury as to defendants' exemption from the 
applicable speed limit. CanzpbelZ v. O'Sulli?jan, 581. 

§ 40. Pedestrians 
Motorcyclist approaching an intersection was not required to warn pe- 

destrian of his presence where pedestrian had already seen the motorcycle and 
was conscious of its prrsence and knew of its approach. &"wain v. Williamson, 
622. 

Pedestrian crossing intersection a t  a point not a crosswalk has the duty 
to yield right of way to vehicle on highway. Ibid.  

§ 43. Pleadings and Partics in Actions for Negligent Operation of Mo- 
tor Vehicles 
I t  is the better practice to try seymately actions brought by driver and 

his passengers against another driver since issue of contributory negligence 
arises in action of one driver against the other but does not arise in actian 
brought by the passengers. Kinney v. Goleu, 325. 

In  action against two automobile drivers, pleadings are  held not to dis- 
close that sole proximate cause of collision was negligence of one of the clriv- 
ers. d r a n t  11. Xansom, 89. 

In action arising out of three-car collision, cross claim by one defendant 
against other for contribution pursuant to Uniform Contribution Among Joint 
Tortfeasors AcL is allowed. Johnsom v. P e t r e ,  20. 

The fact that the factual allegations supporting defendants' pleas of in- 
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sulating negligence and sudden emergency might have been more concisely 
stated is not sufficient cause for a motion to strike. Ibid. 

5 57. Stficiency of Eviclence of Exceeding Reasonable S p e d  at Inter- 
section 
In action arising out of a collision between plaintiff's automobile and de- 

fendant's ambulance, evidence of defendant's negligence in  exceeding speed 
limit was properly submitted to jury. Campbcll v. O'Sullivan, 581. 

In intersection collision, evidence of negligence by driver on dominant 
highway in exceeding safe speed limit held sufiicient to go to jury. Pamrw o. 
RtynoZds, 554. 

5 60. S f i c i e n c y  of Evidence of Skidding 
Evidence held su,ficient for jury in action for p~rsonal  injuries sustained 

by guest passenger when defendant's automobile skidded on ice through inter- 
section. Glarlc v. Jackson, 277. 

§ 68. Sufficiency of Evidence of Striking Pedestrian 
In  pedestrian's action against motorcyclist for injuries received in a col- 

lision, evidence of motorcyclist's negligence was insufficient to be submitted 
to jury. Swain v. Williamson, 622. 

Evidence held sufficient for jury on issue of defendant's negligence in 
failing to exercise due care to avoid colliding with a pedestrian in  violation of 
G.S. 20-174(e). iMurris v. Minix, 634. 

Insufficient evidence of defendant-motorist's negligence in striking pe- 
destrian in this case. Parsons w. Usserg, 96. 

9 90, Instructions i n  A u t o m ~ b i l e  Accident Oases 
Trial court erred in instructing jury that failure to give turn signal con- 

stitutes negligence per se. Kinneg v. Goleg, 325. 
Trial court erred in failing to instruct that operator of motor vehicle has 

duty to yield right of way to another vehicle already in the intersection. 
Farmer v. Regnolds, 554. 

5 94. Contributory Negligence of Guest o r  Passenger 
Evidence held not to disclose rontributory negligence as matter of law by 

automobile passenger in riding with defendant who was upset over having been 
arrested for reckless driving shortly before the accident occurred. Jackson v. 
Jackson, 153. 

§ 105. Sufficiency of Evidence o n  Issue of Respondeat Superior 
G.S. 20-71.1 applies only when plaintiff seeks to hold automobile owner 

liable for negligence of nonowner operator under doctrine of respondeat su- 
perior. Phillips a. Ins. Go., 655. 

BILljS AND NOTES 

5 7. Endorsement, Transfer a n d  Ownership 
To constitute a qualified endorsement it  is necessary to add to the en- 

dorsers' signature the words "without recourse" or words of similar import. 
Yates v. Brown, 92. 
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BILLS AND NO!l?ES--Continued 

5 9. Endorsers 
Persons who sign their names on the back of a note are endorsers. Yates 

v. Brown, 92. 
Endorsement containing the words "this note is transferred and assigned 

to Y" constitutes an unqualified endorsement. Ibid. 

§ 19. Defenses and Competency of Pam1 Evidence 
Parol evidence is inadmissible to allow endorsers to vary the terms of 

their written contemporaneous endorsement on a note. I'ates 1;. Brown, 92. 
Assignee of a nonnegotiable note is not a holder in due course and takes 

the note subject to all defenses which might have been asserted against payee. 
Piney Mowtain Properties v. Suppl2/ Co., 334. 

I n  plaintiff's action to recover on a note executed to a third party by de- 
fendant's agcnt, the defense of fraudulent misrepresentation in the procure- 
ment of the note is available to defendant. Jarvis v. Parnell, 432. 

5 5. Description by Reference to Map 
A map or plat referred to in a deed need not be registered. Highway Comm. 

v. Wortman, 546. 

BURGLARY AND UNLrlWFlJL BR3EAKINGS 

§ 2. Breaking and Entering Other Than Burglariously 
Felonious breaking and entering is a less degree of burglary in the first 

degree. 8. v. Gastom, 575. 
Felonious intent is an essential clement of breaking and entering with 

intent to commit a felony; the felonious intent proven must be the felonious 
intent alleged. 8. v. Jaclcson, 459. 

g 5. Sufficiency of Evidence and Nonsuit 
Evidence held sufficient for jury in prosccntion for breaking and entering 

and larceny. S. u. Bertha, 422; Chapman v. State, 438; 8. v. Garnett, 367. 
There is no fatal variance where indictment alleges building broken and 

entered was occupied by named person and evidence shows business conducted 
in the building was managed by another but was owned by person named in 
indictment. S. 1;. Smith, 261. 

Recent possession of merchandise stolen from store by breaking and en- 
tering raises presumption that possessor is guilty of the breaking and entering. 
Ibi&. 

§ 6. Instructions. 
Trial court erred in failing to require jury to find that the sets found 

in defendant's possession were the same TV sets taken from store broken and 
entered. S. v. Jac7cson, 459. 

I n  prosecution for breaking and entering and larceny, instrucLion that 
State's witness had testified that she saw defendants with "this" TV set in 
their possession constitutes prejudicial error. 8. v. Bertha, 422. 

§ 7. Verdict and Instructions as to Possible Verdicts 
In  prosecution charging that defendant broke and entered a store with 

intent to steal, an instruction that defendant would be guilty of a misde- 
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BUICGLARY AND UNLAWFUL BREAKINGS--Continueul 

meanor if the breaking and entering was done without intent to commit 
felonious larceny or "other infamous crime" held error. S: v. Jackson, 459. 

In prosecution for first degree burglary, evidence justifies submission of 
the ease to the jury on issue of felonious breaking and entering. S. v. Gaston, 
576. 

Verdict of guilty of felonious "B and E" is disapproved. Ibid. 

3 8. Sentence 
The maximum punishment for the felony of breaking and entering is tcn 

years imprisonment. S. v. Reed, 109; S. u. Perrgrnan, 6S4. 

CANCELLATION OF INS'PRUMENTS 

9 2. Cancellation for Fraud or Mistake Induced by F'raud 
Release from liability is vitiated by fraud. Sexton v. Lilleg, 606. 
One who sigus written contract without reading i t  is ordinarily bound 

thereby unless failure to read is justified by some special circumstance. Ibid. 
No presumption of fraud arises out of the parent and child relationship. 

I n  r e  Will of Goodson, 257. 

3 4. Cancellation and Rescission for Mutual Mistake 
Ordinarily a mistake of law, as  distinguished from a mistake of fact, does 

not affect the validity of a contract. Gerdes v. Shew, 144. 

9 10. Sufficiency of Evidence 
Evidence held suEcient for jury on issue of whether release executed by 

plaintiff was fraudulently obtained by defendant's agents where it  tends to 
show that plaintiff's failure to read the release before signing it resulted from 
misrepresentation by defendant's agents that purpose of release was for pay- 
ing for vehicle to be repaired. Bexton v. Lilley, 606. 

3 2. State License and Franchise, and Petitions to Increase Service 
I n  hearing upon common carrier's application for a franchise certificate, the 

Utilities Commission erred in failing to make findings of fact as  to whether 
the granting of the application would endanger or impair the operation of an 
existing carrier contrary to the public interest. Utilities Comm. v. Coach Co., 
116. 

9 10. Loss of or Injury to Goods in Transit 
Plaintiff's evidence fails to establish prima facie case of shipper's negli- 

gence in delivering damaged goods to plaintiff. DeaZ v. Motor Express Gorp., 
487. 

COMPROMISE AND SETTLEMENT 

3 1. Nature, Elements, Validity, and Effect 
A compromise and settlement must be based on a disputed claim. Lumber 

Go. v. Xincaid Carolina Gorp., 342. 
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§ 3. Nature a n d  Elements of Criminal Conspiracy 
Criminal conspiracy defined. S. G. Conrad, 50. 

§ 4. Warran t  a n d  Indictment 
Defendants in conspiracy prosecution were not prejudiced by denial of 

their motion for bill of particulars setting forth names of "divers others" re- 
ferred to in the indictment where solicitor advised court he did not know 
names of any others against whom he could prove conspiracy. A. v. Conrad, 50. 

§ 6. Sufficiency of Evidence a n d  Nonsuit 
Etiidmce held sufficient for jury as to defendants' guilt of conspiracy to 

commit murder. S. v. Conrad, 50. 
A criminal conspiracy need not be established by direct proof but may be 

established by circumstantial evidence. Ibid. 

CONSTLTZTTTONAL LAW 

5 4. Persons Entitled to Raiso Constitutional Questions; Waiver and  
Estoppel 
Parties must be prejudiced by statute in order to question its constitu- 

tionality. Parent-Tcachers Assoc. v. Bd. of Education, 617. 
Where constitutional issue was not raised in post-conviction hearing in su- 

perior court, the Court of Appeals will not consider such issue on appeal. 
Aldridge v. State, 297. 

5 11. Police Power i n  General 
Validity of the exercise of the police power depends upon whether under 

all existing circumstances i t  is reasonably calculated to accomplish a purpose 
falling within the legitimate scope of the power without unduly burdening 
persons or corporations affected. Raldyh v. R. R. Co., 1; R. R. Go. v. Winston- 
Salem, 11. 

Changed conditions may bring the subject matter in question within the 
approved testing principle of reasonableness or may remove it  therefrom. Ibid. 

3 13. Safety 
Municipal ordinance requiring railway to install automatic warning sig- 

nals a t  two grade crossings and allocating the cost of the signals between the 
municipality and the railway is held constitutional. R. R. Co. v. Winston- 
S a l m ,  11. 

5 15. Public Convenience a n d  Prosperity 
Attempt by municipality to impose upon a railway company the entire cost 

of rebuilding a railway bridge to accommodate increased width of the city 
street is held unconstitutional. Raleigh v. R. R. Co., 1. 

§ 26. Full Faith and Ckedit to Foreign Judgments  
Full faith and credit must be given to a judgment of a court of another 

state. Thrasher v. Thrasher, 534. 
A judgment of a court of another state may be attacked in this State, but 

only upon the grounds of lack of jurisdiction, fraud in the procurement, or as  
being against public policy. Ibid. 
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OONSTITUTIONAL LAW-Continued 

5 28. Necessity fo r  and Sufficiency of Indictment 
Superior Court has no jurisdiction to try accused for misdemeanor on 3 

warrant unless he is first tried and convicted for the offense in a n  inferior 
court and appeals to superior court. R. 17. Byrd, 672. 

§ 29. Right  t o  Indictment and  Trial by Duly Constitutcd J u r y  
Constitutional right of defendant charged with misdemeanor to have jury 

trial is not infringed by fact he has first to submit to trial without jury in 
district court. 8. 1;. Sherron, 3%. 

Jury trial is not constitutionally r~quired in a juvenile court proceeding. 
In r e  Burrus, 523. 

§ 30. Due Process i n  Trial i n  General 
Constitutional rights of juveniles arc not violated by exclusion of the 

general public from a juvenile court hearing. I n  re  Burrus, 523. 

5 31. Right  of Confrontation a n d  Access to Evidence 
In joint trial of three defendants. decision of Bruton v. United Stales 

does not prohibit admission of testimony for consideration against only one d e  
fendant where witnesses were testifying to something said or done in their 
presence and testimony related only to defendant against whom it was intro- 
duced and did not implicate either of the others. 8. v. Conrad, 50. 

5 32. Right  to Counsel 
A defendant who is charged with a misdemeanor amounting to a scrious 

off'ense has the right to assistance of counsel during his trial. S. 0. Maness, 
658 ; S. v. Waddell, 517. 

A defendant charged with a felony is entitled to a new trial where the 
judge failed to advise him that he was entitled to counsel before he was re- 
quired to plead. S. v. XcCraw, 4'31). 

Employment of counsel does not excuse an accused from giving proper 
attention to his case. S. ?j. Murphy, 437. 

Defendant has no constitutional right to appointed counsel at his pre- 
liminary hearing. Chapman v. State, 438. 

Defendant was not effectively apprised of right to have counsel appointed 
prior to in-custody interrogation where statement read to defendant by police 
officer contained statement "We have no way of giving you a lawyer but one 
will be appointed for you when you go to Court." S. v. Robbins, 463. 

Out-ofcourt lineup identification of defendant was not rendered uncon- 
stitutional by fact defendant was not represented by counsel and did not waive 
his right to counsel where defendant was not suspect in the crime a t  the t h e  
of lineup. S. v. Qrifln, 397. 

Evidence on voir dire supports trial court's finding that in-court identifi- 
cation of defendant was not tainted by any illegal lineup. Ibid. 

Defendant's constitutional rights were not violated when he was brought 
to scene of crime for identification by a State's witness while seated in a po- 
lice car and under arrest without benefit of counsel. 8. v. Uertka, 422. 

Where defendant is charged with a misdemeanor amounting to a serious 
offense and is not represented by privately employed counsel, the presiding 
judge must (1) settle the question of defendant's indigcncy and (2) if de- 
fendant is indigent, appoint counsel to represent him unless counsel is know- 
ingly and understandingly waived; these findings and determinations should 
appear of record. S. v. Waddcll, 517. 



N.C.App.1 ANALYTICAL INDEX 699 

CIONSTITUTIONAL LAW-Continued 

§ 34. Double Jeopardy 
On appeal from municipal court, superior court properly denied defend- 

ant's plea of former jeopardy on ground that after defendant's trial had he- 
gun in municipal court it was continued a t  solicitor's request until the next 
day. S. D. fltilley, 638. 

3 36. Cruel a n d  Unusual Punishment 
Punishment within statutory maximum is not cruel and unusual in  the 

constitutional sense. S. v. HclCinne~, 107; S. v. Reed, 109; S. v. Stewart, 249; 
8. u. Kotofslcy, 302; S. v. Cleaves, 506; S. v. I'erryman, 684. 

CONTEMPT OF COURT 

3 5. Orders t o  Show Cause 
Order adjudicating county commissioners in contempt for failure to pro- 

vide adequate office space for clerk of superior court is set aside for lack of 
notice to the commissioners. I n  re Board of. Comrs., 626. 

3 6. Hearings on  Orders to Show Cause 
In  a contempt proceeding in this State, the contemnor is not entitled to 

a jury trial. Blue Jeans Corp. v. Clotking Workers of America, 245. 

3 7. Punishment f o r  Contempt 
Punishment for criminal contempt is based on an act already accomplished 

which tends to interfere with the administration of justice. Blue Jeans Gorp. 
v. Clothing Wor lcm of America, 245. 

Punishment imposed in contempt proceeding for violation of a court order 
restraining picketing activities on behalf of striking workers is lawful where 
i t  does not exceed $250 fine or thirty days imprisonment, or both. G.S. 5-4. 
Zbid. 

3 2. Offer a n d  Acceptance; Dhtual i ty  
Acceptance may be comnlunicated by any means sufficient to manifest as- 

sent. Foundation v. Basnight, 652. 

5 4. Consideration 
Consideration defined. Foundation a. Basnight, f52. 

3 18. Modification, Rescission, Abandonment, and  Waiver 
Written contract may be modified by subsequent parol agreement, and 

party who contends contract has been so modified has burden to show moclifi- 
cation. Electro Lift v. Equipment Co., 203. 

In  action for breach of contract, defendant's evidence is held insufficient 
to  show defendant had requested the change in contract specifications or that 
plaintiff had assented thereto. Ihid. 

§ 25. Pleadings, Burden of Proof, a n d  Issues 
Complaint contained statement of a defective cause of action where it 

alleged that defendant bound herself by contract to do certain acts and ron- 
tract incorporated in the complaint shows that defendant made no surh agree- 
ment. Sawyer u. Sawyer, 594. 
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Pleader may abandon his allegations of recovery for personal services on 
theory of express contract and proceed on the pri~iciple of quantum meruit. 
Stout v. Smith, 81. 

Trial court properly submitted only onc issue as  to what amount, if any, 
plaintiff was entitled to recover from defendant wherc parties stipulated price 
and terms of contract sued upon, and evidenre mas insufficient to show con- 
tract had been modified. Electro Lift w. Equipment Go., 203. 

26. Chmpctency and  Relevancy of Evidence 
Where the terms of a contract are established, evidence of prior nego- 

tiations are not competent as evidence i11 an action to enforce contract. Gwdes 
v. Shew. 144. 

§ 27. Sufficiency of Evidence and  Nonsuit 
In  action by private school to recover tuition on a contract of enrollment, 

evidence held sufficient to show that school and parents of one of its pupils 
had crrated a binding contract. Foundation w. Basnight, 652. 

28. Instructions 
Trial court properly gave jury peremptory instruction in plaintiff's favor 

whcre all evidence tended to establish performance of contract by plaintiff and 
breach by defendant. Electro Lift  v. Equipment Co., 203. 

In  this action upon a contract, the trial judge did not express an opinion 
in violation of G.S. 1-180 when he asked plaintiff's attorney: "What about de- 
mand of payment qn this? You'd better ask him a question on that." Ibid. 

§ 31. Interference with Contractual Rights by Third Persons 
Action in tort lies against an outsider who wrongfully induces a breach 

of contract. Sawuer v. Sawyer, 594, 
Person who was party to a contract only for purpose of setting aside a 

conveyanre to her of the property in question is an outsider who may be 
sued for wrongfully inducing a breach of the contract. Ibid. 

6 32. Actions f o r  Wrongful Interference 
Complaint in action for wrongfully inducing breach of contract must al- 

lege that  contract would have been ~mformed but for conduct of defendant. 
Sawyer v. Sawyer, 594. 

COSTS 

§ 4. I tems of Costs a n d  Amount of Allowances 
The court or the jury may not increase costs fixed by statute. Perkins v. 

Ins. Go., 466. 
Unless provided by statute, attorneys' fees are  not a part of court costs. 

Ibid. 

COURTS 

2. Jurisdiction of Courts i n  Genepal 
Superior court has jurisdiction to pass upon defendant's plea in bar that 

Industrial Commission had exclusive jurisdiction of the case. Kilby v. Dawdle, 
450. 
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OOUETS-Continued 

4. Minimum Amount Within Original Jurisdiction of Superior Court 
Contention that court erred in removing action k o m  High Point Municipal 

Court to Guilford County Superior Court is moot. Kilby v. Dozijdle, 450. 

I .  Cviminal Jurisdiction of Juvenile and Domestic Relations Courts 
Jury trial is  not constitutionally required in a juvenile court proceeding. 

I n  r e  Burrus, 523. 
Constitutional right of juvcnile is not violated by exclusion of general 

public from a juvenile court hearing. Ibid. 
The N. C. Juvenile Courts Act is constitutional. Ibid. 

§ 21. What Law Govcrns: As Between Laws of Wlis State and Other 
States 
In  action brought under Tort Claims Act for collision occurring in another 

state, substantive law of the other state and procedural law of this State ap- 
ply. Parsons v. Board of Education, 36. 

CRLVINAL LAW 

§ 3. Attempt to Cbmmit Crinle 
An attempt to commit a crime is an act done with intent to commit that 

crime, carried beyond mcre preparation to commit it, but falling short of its 
actual commission. S. 1;. Uailcy, 407. 

§ 6. Mental Capacity in General 
Trial court properly instructed juiy that fact that episode produced shock 

or trauma which c rca t~d  a mental block so that defendant did not subsequently 
recall what happened would not entitle her to an acquittal in homicidc prose- 
cution. S. u. Kirby, 380. 

§ 9. Aidcrs and Abettors 
One who aids and abets in a crime committed by another is  equally guilty 

with the principal. S. v. Garnett, 367. 

9 13. Jurisdiction in General 
Superior court has jurisdiction to try federal prisoner. S. w. Houston, 484. 

§ 16. Venue 
Motion for change of venue or for special venire is addressed to discretion 

of trial judge. X. v. Ledbetter, 303. 
Trial court did not abuse its discretion in denying defendants' motion for 

change of venue because of newspaper publicity of the crime. S. v. Conrad, 50. 

§ 18. Jurisdiction on Appeals to Superior Court 
Superior court tias no jurisdiction to try accused for misdemeanor on a 

warrant unless he is first convicted in inferior court and appeals to superior 
court. S. v. Byrd, 672. 

Upon appeal from inferior court to superior court, defendant is elltitled 
to trial de novo without regard to plca, trial, verdict or juclgment in inferior 
court. X. v. Overby, 280. 

Right of defendant charged with misdemeanor to have jury trial is not 
infringed by fact he has first to submit to trial without jury in district court. 
S. v. Xherron, 386. 
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5 21. Preliminary Proceedings 
Defendant has no con^stitutional right to court-appointed counsel a t  pre- 

liminary hearing. Chapman v. Stale, 438. 

5 23. Plea of Guilty 
Defendant's plea of guilty will not be disturbed on appeal where the record 

reveals that upon examination of defendant in open court the trial judge de- 
termined that the plra was freely, understandingly and voluntarily made. 6. 
v. McRinnon, 299. 

Appeal from guilty plea presents only question of whether facts charged 
constitute an ofIensc punishable under laws and Constitution. Ibid. 

Defendant who received active prison sentence upon his guilty plea is not 
entitled to a new trial on contention he was promised by his counsel he would 
be placed on probation. S. v. WiZGams, 515. 

5 26. Plea of Former Jeopardy 
In  appeal from municipal court, superior court properly denied defend- 

ant's plea of former jeopardy on ground that after defendant's trial had begun 
in municipal court i t  was continued a t  solicitor's request until the next day. 
S. v. StiZleg, 638. 

Order of mistrial entered with consent of the parties during defendant's 
trial because of the sudden illness of a juror will not support a plea of former 
jeopardy. A. v .  Ledbetter, 303. 

Failure of trial court to make formal ruling on plea of former jeopardy 
is not error. Ibid. 

5 29. Suggestion of Mental Incapacity to Plead 
Failure of trial court to rule on defendant's motion to determine his mentaI 

competency to stand trial before requiring him to plead to the indictment con- 
stitutes prejudicial error. S. I;. WiZZis, 641. 

3 34. Evidence of Defendant's Guilt of Other Offenses 
In incest prosecution, testimony by prosecutrix as to other instances of 

intercourse with defendant held competent. S. v. Sutton, 664. 
Where defense counsel asked the State's witness on cross-examinaticn, 

"You say you scarrd of these two defendants here?", defendant cannot com- 
plain of the witness' reply in rxplanation, "If anybody had a record like them, 
you'd be scared of them too." S. v. Neely,  475. 

5 40. Evidence and Record at Former Trial. 
Evidence as  to plea of guilty entered by defendant in inferior court is not 

competent against him in trial de novo upon appeal to superior court. S. u. 
Overby, 280. 

g 42. Articles and Clothing Connected with the Crime 
Court properly allowed sheriff to idcntify certain stains or discolorations 

as bloodstains. S. v. Willis, 641. 
In  homicide prosecution, court properly admitted a knife found near the 

crime scene eight days after the incident occurred. S.  v.  Battle, 588. 

5 60. Evidence in Regard to Fingerprints 
State is not required to establish that fingerprints taken by arresting oifi- 



CRIMINAL L A W 4 o n t i n u e d  

cer were authorizcd by sheriff or chief of police to render such prints ad- 
missible on trial. Chapman n. State,  438. 

Although police officer had not been qualified as fingerprint expert, ile- 
fendant was not prejudiced by his testimony that in his opinion latent finger- 
prints could not have been lifted from a particular place. 8. v. McCZain, 2%. 

3 66. Evidence of Identity by Sight 
Defendant's constitutional rights were not violated when he was brought 

t o  scene of crime for identification by State's witness while seated in police 
c a r  and under arrest without benefit of counsel. S. v. Bertha, 422. 

Lineup identification of defendant was not rendered unconstitutional by 
fact defendant was not represented by counsel and did not waive his right to 
counsel where defendant was not a suspect in crime a t  the time of the lineup. 
8. v. Grifin,  397. 

In-court identification of defendant was properly allowed where it  was 
based upon what the witness observed at  the time of the robbery and was not 
the result of a n  illegal lineup. ]bid. 

Where there is a reasonable possibility of observation sufficient to permit 
subsequent identification, the credibility of the witness' identification of the 
defendant is for the jury. 8. 2;. McCluin, 2% 

The court did not err in denying defendant's motion to strike testimony 
by the prosecuting witness to the cffect that he had known defendant ever 
since he was growing up when, in fact, the witness had mot seen defendant for 
several years during which defendant had changed in appearance. 8. v. Blounl, 
561. 

5 68. Other Evidenco of Identity 
Identity of name is prima facie evidence of identity of person. 8. u. 

Walls,  661. 

71. Shorthand Statement of Fact 
Statement that defendant had his hand in his pocket and "it looked like 

he had a gun" held competent as  a shorthand statement of fact. S. v. Baileu, 
407. 

9 75. Test of Voluntariness of Confession 
Defendant's confession is rendcred incompetent by failure of police officer 

t o  effectively apprise him of his right to hare counsel appointed prior tn  in- 
custody interrogation. S. n. Robbim, 463. 

3 76. Determination and  Effect of Admissibility of Confession 

5 86. Ckedibility of Defendant a n d  Par t i es  Interested 
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When there is conflicting evidcnce a t  a voir dire hearing to determine 
admissibility of defendant's confession, failure of trial judge to make findings 
of fact and ruling on question whether confession was freely and voluntarily 
made constitutes prejudicial error. S. v. Parker, 674. 

Admission in joint trial of nontestifying defendant's confession implicating 
a codefendant violates the codefendant's right of cross-examination. S. v. 
Conrad, 50. 

Where defendant took the stand in his own behalf in a prosecution for 
driving under the influence of into~icants, it was competent for the solicitor 
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to cross-examine defendant about his conviction of "cross burning." S. u. 
Stallings, 184. 

Defendant who testified in a eriminal case may be cross-examined as to 
his prior convictions for purpose of impeachment. 8. v. Sherron, 386; S. v.  
Warren, 441. 

Failure of trial court to limit jury's consideration of defendant's .testi- 
mony a s  to prior unrelated criminal convictions upon request of defendant 
held prejudicial error. 8.  v. -4tcstin, 481. 

Trial court did not commit prejudicial error in allowing solicitor to ask 
defendant a question concerning charge against defendant in another state 
after defendant has stated that the charge had been dismissed. S. v. Warren, 
441. 

5 87. Direct Examination of Witnesses 
Trial court has discretion to allow solicitor to ask leading questions. S. 

v. Battle, 588. 

§ 88. Cross-examination 
Defendant was not prejudiced by solicitor's c~oss-examination of him a s  

to whereabouts of a co-conspirator. S. v. Kec, 508. 
The solicitor has wide latitude to cross-examine the witness for purposes 

of impeachment as to whether the witness was involTed in a "cross burning." 
S. v. Stallings, 184. 

Trial court propcrly snstaincd State's objection to cross-examination of 
prosecuting witness which was repetitious and argumentative. S. v. Blount, 
561. 

5 89. Credibility of Witness; Corroboration and Impeachment 
Trial court properly admitted for corroboration testimony by sheriff as to 

what certain of State's witnesses had told him during investigation of crime. 
8. v. Battle, 5%. 

5 91. Time of Trial and Continuance 
Continuances are not favored and ought not to be granted unless the rea- 

sons therefor are  fully established. S. u. Mtirphy, 457. 
Application for a continuance should be supported by an affidavit show- 

ing sulficient grounds for the continuance. O.S. 1-176. Ibid.  
Motion for continuance by defense counsel on ground that defendant had 

"just a t  this minute" informed him of the existence of a material witness is  
properly denied where counsel had been employed some four and onehalf 
months prior to  trial. Ibid. 

§ 92. Consolidation of Counts 
Trial court did not abuse its discretion in consolidating for trial an in- 

dictment char.@ng three defendants with conspiracy to commit murder and in- 
dictments charging two of the defendants with feloniously damaging real and 
personal property. S. v. Conrad, 50. 

Trial court properly consolidated for trial prosecutions against three de- 
fendants charged in separate indictments with identical offenscs of armed 
robbery. S. v. Mourning, 660. 

5 95. Admission of Evidence Competent for Restricted Purpose 
The court is not required to instruct the jury that evidence competeut for 
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the purpose of impeachment be so restricted where defendant makes no request 
for such a n  instruction. X. v. Sherron, 886. 

In  joint trial of three defendants, decision of Bruton v. United States did 
r~o t  prohibit admission of testimony for consideration against only one defend- 
ant where testimony in no way implicated either of the others. X. v. Conrad, 50. 

# 97. Introduction of Additional Evidence 
Trial court has discretion to allow Statc to introduce additional evidence 

af t rr  defendants have argued their motions for nonsuit a t  the close of the 
State's evidence. S. v. Neely, 472. 

# 98. Presence of Defendant; Oustody of Defendant 
The trial court has the inherent power to assure itself of the presence of 

the accused during the coursc of the trial, and for this purpose has the discre- 
tion to direct that a n  accused previously free under bond be taken into custody 
during the trial, subject to the limitation that  this must not be done in such 
manner or under such circumstances as to convey to the jury the impression 
that the court is expressing an opinion as to the probable guilt of the accused 
or as  to his credibility if he becomes a witness. S. v. Barnes, 446. 

Defendants were not prejudiced by fact they were taken into custody dur- 
ing noon recess by court order where there is nothing in record to show that 
the jury heard or observed snything from which they could gain the impression 
that trial judge was indicating any opinion as  to defendants' guilt. Ibid. 

5 102. Argument and Conduct of Counsel or Solicitor 
Control of argument of solicitor and counsel rests largely in trial court's 

discretion. S. v. Smill~, 261. 

9 104. Cmnsideration of Evidence on Motion to Nonsuit 
Rules for consideration of evidence on motion to nonsuit. S. Q. JIozcston, 

484; S. v. Kirby, 380 ; 6. v. Burnctt, 367. 

5 105. Necessity for and Fhnctions of Mostion to Nonsuit 
Although trial judge should rule on each motion for judgment a s  of non- 

suit, there is no prejudicial error in this case whcrc trial judge failed to rule 
on defendant's motion for nonsuit a t  the close of all the evidence. S. v. Barnctt, 
367. 

5 106. Sufficiency of Evidence to Overrule Nonsuit 
Test of sufficiency of evidence to withstand motion for nonsuit. 8. G. 

Kirby,  380 ; 8. v. Ledbetter, 3Wd. 

5 111. Form and Sufficiency of Instructions in General 
Failure of trial court to instruct jury as to defense of intoxication is not 

error where there was no evidence that defendant was intoxicated. 8. v. Bailey, 
407. 

5 112. Instructions on Burden of Boof and Presumptions 
Instruction which is open to interpretation that defendant has the burden 

to rebut the presumption of his guilt is erroneous. 6. v. Jackson, 459. 

5 113. Statement of Evidence and Application of Law Thereto 
Instruction of trial court which inadvertently reviewed voir dire testimony 
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of a police officer concerning probable cause for defendant's arrest is prej- 
udicial. A. v. Ale~ander, 513. 

Instruction containing a statement of a material fact not shown in evi- 
dence must be held prejudicial even though not called to the court's attention 
a t  the time. S. v. Bertha, 422; Ibid. 

Trial court is not required to instruct jury that evidence competent solely 
for purpose of corroboration be so restricted where defendant makes no re- 
quest for such instruction. S. v. Battle, 388; 8. v. Rutton, 664. 

Instruction of trial judge which assumed that the offer~se charged had 
been committed is held to constitute an expression of opinion. S. v. Cooper, 210. 

5 115. Instructions o n  Lesser Degrees of Crime 
Necessity for instructing jury as to included crime of lesser degree arises 

only when there is evidence from which jury could find that such included 
crime was committed. S. v. Bailey, 407. 

§ 116. Charge on  Fa i lu re  of Defendant to Testify 
Instruction that failure of defendant to testify docs not raise any pre- 

sumption against him is proper. S. v. Hailry, 407. 

5 117. Charge o n  Character Evidence and  Credibility of Witness 
Trial court properly instructed jury to scrutinize testimony of defend- 

ant's witness where the witness was the boy friend of defendant's sister. 8. 
v. Gaston, 575. 

Failure of court to give defendant's requested instructions limiting jury's 
consideration of admission by defendant as  to prior convictions is held prej- 
udicial error. A. v. Sustin, 451. 

5 124. Sufficiency a n d  Effect of Verdict i n  General 
In  prosecution for involuntary manslaughter, court did not err in accept- 

ing verdict of guilty of "manslaughter" when indictment charged defendant 
with involuntary manslaughter and the charge related only to involuntary 
manslaughter. 8. 1;. Ledbeetter, 303. 

5 1%. Unanimity of Verdict a n d  Acceptance of Verdict 
Where jury's verdict of guilty of "manslaughter" is unambiguous when 

interpreted with indictment, evidence and charge, defendant was not prej- 
udiced when jury was recalled and rendered verdict of "involuntary man- 
slaughter". 8. ?;. Ledbetter, 303. 

5 132. Setting Aside Verdict as Being Contrary to Weight of Evidence 
Motion to set aside verdict as  contrary to the weight of the evidence is 

addressed to discretion of trial court. S. v. Kirby, 380. 

§ 134. Form and  Requisites of Judgment  o r  Sentence in General 
Trial court errcd in directing that defendant be confined for his safety in 

Central Prison pending appeal to Court of Appeals absent proper findings. 8. 
v. Sherron, 386. 

A defendant may be sentenced to Central Prison only upon conviction of 
a felony. Ibid. 

§ 138. Severity of Sentence, a n d  Determination m e r e o f  
There is no merit in defendant's contention that trial judge in imposing 
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CRIMINAL LAW-ntinued 

sentence was motivated by matters other than the actual crime. S. v. Mc- 
Kinncy, 107. 

In determining sentence of imprisonment, trial court may consider the 
conduct and appearance of defendant in court. S. v. Stallinys, 184. 

Provisions of G.S. 14-62 giving trial judge absolute discretion to impose 
sentence ranging from two to forty years for crime of statutory arson held 
constitutional. 8. v. Stewart, 249. 

Factors which may be considered by trial judge in determining sentence. 
Ibid.  

Sentence within statutory maxinium may be reviewed on appeal only in 
case of manifest abuse of discretion. Ibid. 

Increased sentence imposed in superior court following defendant's appeal 
from conviction in district court does not place unconstitutional burden on de- 
fendant's right to appeal from distrist court. X. a. Sherron, 356. 

Defendant is not entitled to credit npon his sentence for time spent in 
custody in default of bond while awaiting trial de novo in superior court. Ibid. 

Trial court has authority to provide that sentences imposed upon pleas of 
guilty to separate offenses run consecutively. 8. v. Cleaves, 506. 

Eeequest for reduction of a sentence claimed to be excessive should be p r e  
sented to the Board of Paroles, not the Court of Appeals. Mid. 

§ 141. Sentence for Repeated Offenses 
In  prosecution for second offense of escape, proof of the prior escape con- 

viction should be by duly certified transcript of the first conviction. &". v. Walls, 
661. 

5 142. Suspended Sentences and Judgments 
Upon conviction of driving while under the influence of intoxicants, suspen- 

sion of sentence on condition defendant does not go on premises where intoxi- 
cating liquors are sold for period of five- years is held reasonable. S. v. Baynard, 
645. 

Suspension of sentence for a period of five years is within the limits pro- 
vided by law. G.S. 15-200. Ibid. 

§ 143. Revocation of Suspension of Sentence 
Revocation of defendant's suspended sentence on ground that defendant 

failed to comply with condition of probation that h r  work faithfully a t  suit- 
able employment as far as possible and save his earnings above his reasonable 
necessary expenses, held suplwrted by the findings of fact. S. v. Jo7~mon, 681. 

5 146. Nature and Grounds of Appellate Jurisdiction in Criminal (;lases 
in General 
An appeal may be dismissed if the Rules are not complicd with. S. v. 

Cooper, 210. 
Appeal is dismissed where record on appeal was not docketed within 90 

days from date of judgment appealed from. S. v. Willis, 641. 
Voluntary plea of guilty presents only question as to whether error ap- 

pears on face of record proper and whether sentence imposed is within statu- 
tory limits. S. v .  Cleaves, 506. 

148. Judgments Appealable 
An appeal from an order denying defendant's  notion to dismiss bill of 

indictment is an appeal from interlocutory order and will be dismissed. S. v. 
Smith, 491. 
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5 150. Right  of Defendant t o  Appeal 
Fact that dcfendant was not furnished a stenographic transcript of his 

trial in that  court reporter died before transcribing his notes did not deny 
defendant adequate review on appeal. S. v. Allen, 612. 

§ 152. Appeals i n  Forma Pauperis 
Failure of court to allow appeal in forma pau~leris is not error where 

statutory procedure was not followed. In re Burrus, 523. 

§ 163. Jurisdiction of Lower Court Pending Appeal 
Superior court has no authority to permit defendant to withdraw an ap- 

peal after appeal is  docketed with Court of Appeals. S. v. Bgrd, 494. 

3 154. Case on Appeal 
I t  is the duty of defendant appellant to see that the record on appeal is 

properly made up and transmitted to the Court of Appeals. S. v. Byrd, 672. 
Addition of items to defendant's case on appeal by defense counsel after 

case on appeal is agreed to by the solicitor is highly improper. 8. v. Houston, 
484. 

Where court reporter dicd before transcribing his notes of defendant's 
trial, Oourt of Appeals rule authorized appellant to prepare statement of the 
evidence from best available source, including his recollection. 8. v. Allen, 612. 

Only one copy of the record should be filed in the Court of Appeals for 
two or more appeals arising from a consolidated trial. S. u. Tyle-r, 682. 

§ 155.5. Docketing of Transcript of Record i n  Court  of Appeals 
Where record on appeal is not docketed within time prescribcd by Rule 5, 

appeal may he dismissed by Court of Appeals ex mero motu. S. v. Cline, 112; 
S. v. Choper, 210; S. v. Stewart, 249; 8. v. McClain, 265; S. v. Garnett, 367; 
S. v. Sherron, 386; S. v. Grifin, 397; S. v. Byrd, 494; S. v. Bllisor, 514; S. v. 
Willis, 641. 

Cb-defendants appealing from same judgment and trial should file only 
one record on appeal. S. v. Barnes, 446. 

§ 156. Certiorari 
Defendant's belated appeal is treated as a petition for certiorari by the 

Court of Appeals. 8. 2;. Cooper, 210. 

157. Necessary Parts of Record Proper  
The Court of Appeals will take notice ex mcro rnotu of the failure of the 

record to show jurisdiction in the court entering the judgment appealed from. 
S. v. Byrd, 672. 

Appeal is dismissed for failure to include the charge in the record on ap- 
peal when exception is taken thereto. S. v. Ellisor, 514. 

§ 169. F o r m  a n d  Requisites of !&anscript 
Rule 19(d) (2) which permits the filing of stenographic transcript of the 

evidence is repealed effcctive 1 July 1969. S. v. Garnett, 367. 
Appeal is subject to dismissal where appellant submits transcript of evi- 

dence under Rule 19(d) ( 2 )  but fails to a f ix  appendix to brief summarizing 
evidence ~er t inen t  to questions raised on appeal. S. v. Willis, 641. 

I t  is error to combine 44 cases into one record on appeal where the cases 
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were divided into nine separate groupings for hearing in juvenile court. I n  Y'F 

Burrus, 523. 

§ 161. Necessity for and Form and muis i tes  of Exceptions and As- 
signments of Error. 
Assignment of error must be based on exception duly noted. S. v. Hitclz- 

cock, 676. 
An appeal itself is an exception to the judgment which presents face of 

record proper for review. S. v. Hitchcock, 676; S. v. Flanders, 505; X. v. Wil- 
liams, 615. 

9 162. Objections, Exceptions, and Assignments of Error to Evidence, 
and Motions to Strike 
Objection to testimony not taken in apt time is waived. S. v. McCZaiu, 26.5. 
Trial court properly overruled defendant's objection to whole line of ques- 

tioning of defendant by solicitor relating to his prior convictions. S. v. Sher- 
ron, 386. 

Assignment of error to admission of evidence is ineffectual where defend- 
ant made no objection or motion to strike. 8. v. Gl~nta, 667. 

Where defense counsel asked the State's witness on cross-examination, 
"You say you scared of these two defendants here?", defendant cannot com- 
plain of the witrlcss' reply in explanation, "If anybody had a record like them, 
you'd be scarrd of them too." S. v. Neely, 475. 

9 163. Exceptions and Assignments of Error to Charge 
Entire charge of trial court must be included in record on appeal where 

exception is made thereto. S. v. IIitcheock, 676. 

5 166. The Brief 
Court will not consider a contention in the brief not based on any excep- 

tions or assignments of error. S. v. Johnson, 681. 

§ 167. Presumptions and Burden of Showing Error; Hasmless and Prej- 
udicial Error in General 
Test of prejudicial error is whether a different result would have been 

reached a t  the trial out of which the appeal arose had the error complained of 
not occurred. S. 2;. Garriett, 367. 

Appellant has burden of proof that error was prejudicial to him. 8. v. 
Mourning, 569. 

In  ruling upon denial of motion to nonsuit, the court will consider all of 
the evidence actually admitted, whether competent or incompetent, which is 
favorable to the State. S. v. Walls, 661. 

§ 168. Harmloss and Prejudicial Error in Instructions 
A statement in the instructions of a material fact not contained in the 

evidence constitutes reversible error. S. v. Alexander, 513. 

3 169. Harmless and Prejudicial Error in Admission or Exclusion of 
Evidence 
Testimony will not be deemed prejudicial to defendant where defendant 

fails to object to such evidence or where defendant does not afirmatively show 
that its admission could have affected the result. 8. v. McClain, 265; S. .v. 
Btallings, lM. 
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§ 171. Error Relating to One Count or to One Degree of Crime Cbrged 
Where one of two concurrent sentences is valid, defendant cannot com- 

plain of error in the other. X. v. Carnett, 367. 

§ 172. Whether Error is Cured by Verdict 
Error of failure to  submit lesser included offense is not cured by verdict 

convicting defendant of the higher offense. 8. G .  Strickland, 105. 

181. Postconviction Hearing 
Review of a post-conviction hearing is available only upon petition for 

writ of certiorari. Aidridge v. State,  297. 
Where constitutional issue was not raised in post-conviction hearing in 

superior court, the Court of Appeals will not consider such issue on appeal. Ibid. 

DAMAGES 

§ 16. Instructions on Measure of Damages 
In an action for personal services rendered decedent, instruction on dam- 

ages which did not restrict jury's consideration to specific allegations of dam- 
ages in the complaint is erroneous. Bums v. Burns, 426. 

DECLARATORY JUDGMENTS 

1. Nature and Grounds of Remedy 
Question of whether municipality or railroad must bear rvpense of new 

railway overpass may be determinrd under the Act. Raleigh v. I<. R. Co., 1. 

DEEDS 
11. Construction Generally 

A map or plat referred to in a deed becomes part of the deed and need 
not be registered. Highway Comm. v. U'ortman, 346. 

§ 19. Restrictive Covenants, Generally 
In action to declare unenforceable restrictive covenant which limited use 

of property to residential purposes only, conclusion of trial court that the 
character of the neighborhood wherein the tract was located had not changed 
substantially so as to render residential use impractical held supported by com- 
pctcrit evidence. IlaZc v. Moore, 374 

Where restrictive covenant is not part of a general plan of development, 
the restriction is personal to the grantor. Ibid. 

The servitude imposed by restrictivr covenants is a species of i~lcorporcal 
right and restrains the owner of the servient estate from making certain use 
of his property. Ibid. 

24. Covenants Against Encumbrances 
In grantee's action to recover damages for grantor's breach of covenants 

against encumbrances in a deed. i t  is no defense (1) that grantee had actual 
knowledge of the existence of an encumbrance, (2)  that grantee failed to com- 
ply with provisions of the written sales contract requiring grantors to be given 
an opportunity to correct any defect in the title, or (3) that the deed was 
executed and accepted by the parties under a mutual mistake of law. Gerdes 
1;. Shew, 144. 

An encumbrance, within the meaning of a covenant against encumbrances, 
is any burden or charge on the land and includes any right existing in another 
whereby the use of the land by the owner is restricted. Ibid. 
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DIVORCE AND ALIMONY 
5 1. Jurisdiction 

Jury finding in action for absolute divorce that plaintiff husband is not 
a resident of N. C.  does not preclude jury from further finding that defendant 
wife is a resident of this State, legal fiction that domicile of wife follows that 
of husband not being applicable in divorce proceedings. Rector v. Rector, 240. 

Evidence held sufficient to show that German national who is wife of ser- 
viceman stationed in N. 0, is resident of this State for purpose of divorce. Ibid. 

8 5. Recriminat,ion 
The doctrine of recrimination bars a plaintiff's right to divorce if the cle- 

fendant proves that plaintiff has himself been guilty of conduct which would 
entitle defendant to a divorce. Hicks v. Hicks. 28. 

9 14. Adultery 
Where wife sets up abandonment as a defense in the husband's action for 

divorce on grounds of two years separation, the husband may testify as to the 
adultery of his wife. Hicks v. Hicks, 28. 

Competency of circumstantial evidence on the question of adultery. Hicks 
u. Hicks, 28. 

9 15. Insanity 
Defendant husband in action for divorce on ground of incurable insanity 

was not confined in institution for five years next preceding the bringing of 
the action as required by G.S. 50.5(6) where approximately 14 months prior 
to commencement of the action he was discharged automatically from the 
State Hospital by provisions of G.S. 122-67 after remaining away from the 
hospital on a trial basis for more than a year. Vaughan u. Vazighalz, 253. 

8 16. Alimony Without Divorce 
Fact that plaintiff referred in his complaint to repealed G.S. 50-16 rather 

than 50-16.1 is not fatal. Richardsolz v. Ricliardson, 99. 
Plaintiff in action for alimony without divorce on ground of abandonment 

is not required to particularly allege the acts and conduct relied upon as  the 
basis of the action. Ibid. 

g 19. Modification of Decrees 
Where court adopts consent agreement and also orders that terms of the 

agreement be performed by the parties, the consent judgment may be modified 
upon a showing of change of circumstances. Elmore v. Elmore, 192. 

While a change in circumstances must be shown in order to modify a n  
order relating to custody, support or alimony, it is not required that the change 
of circumstances be alleged, either specifically or in general terms, in the mo- 
tion in the cause for modification of the court's order. Ibid. 

Trial court's order concluding that suiIicient change of circumstances had 
been shown to permit modification of consent judgment awarding custody of 
child to mother and granting custody to father is held supported by findings. 
Elmore 2j. Elrnore, 192. 

Wishes of child of sufficient age to exercise discretion in choosing a cus- 
todian are entitled to considerable weight when the contest is between parents. 
Ibi&. 
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DIVORIOE AND ALIMONY---Continued 

§ 25. Validity of and Attack on Foreign Decrees 
Plaintif is not entitled to attack her out-of-state divorce decree on ground 

that she was coerced by her husband to perpetrate fraud on the out-of-stale 
court. Thrasher a. Thrasher, 534. 

5 1. Definitions and Distinctions, Generally 
One ueed not be a citizen of the U. S. to establish domicile within the 

State for purpose of divorce action. Rcctor v. Rector, 240. 

g 2. Domicile of Wife 
Legal fiction that domicile of the wife follows that of thc husband is uot 

applicable to divorce proceedings. Rector 2;. IZector, 240. 

EMINENT DlOMAIN 

5 2. Acts Constituting a 6'Taking" 
Owner of land abutting a highway has special right of easement in the 

public road for access purposes which cannot be damaged or taken from him 
without due compensation. Biylbway Comm. v. Realty Corp., 215. 

Denial of access granted by a light-ofway agreement constitutes a taking 
for which the landowner is entitled to compensation. McNeill v. Highwmj 
C'omm., 354. 

Defendants have reasonable acccss to and from main highway by ser- 
vjce road and are  not entitled to compensation for loss of direct access to 
highway. Highway Comm. v. Wortman, 546. 

g 7. Proceedings to Take Land and Assess Compensation, Generally 
In  highway condemnation action, the court erred in instructing jury that 

owner of property abutting new highway was not entitled to compensation for 
takiug of access rights a s  snch to the new highway. Highway Corm. v. Realty 
Gorp., 215. 

§ 1. Elements of, and Prosecution for, the OfTense 
I n  escape prosecution, court properly admitted testimony by assistant 

prison superintendent that defendant was not authorized to lcave the custody 
of the foreman to which lie had been assigned. 8. v. Warren, 441. 

Gross deprivation of procedural rights does not constitute justification for 
escape from a criminal sentence so as  to preclude conviction for the escape. 
Ibicl. 

A commitment signed by the clerk of a city recordcr's court and impressed 
with his seal is admissible to show that defendant was in lawful custody a t  
time of escape. 8. v. Walls, 661. 

In a prosecution for second ofl'cnse of escape, a more formal proof of the 
prior escape conviction is required than the commitment issued a s  the result 
of the prior conviction. Ibid. 

In  a prosecution for a second offcnse of escape, where the name set out 
in the commitment is exactly the same name a s  the defendant on trial, this 
identity of names, nothing else appearing, is prlma facie evidence that the de- 
fendant on trial is the same person named in the commitment. Ibid. 
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3. Facts  Within Common Knowledge 
Courts will take judicial notice of facts of general knowledge, e.g., that 

certain names ordinarily are given only to one of the sexes and that the gender 
of a personal pronoun may identify sex. Lozwe's v. Worlds, 293. 

I t  is a matter of common knowledge that the great majority of manufac- 
turing plants today employ quality control tests as part of their regular manu- 
facturing process. Thompson apex 00, v. Tire Service, 402. 

$j la. Commnnicatione Between Husband and  Wife 
In  husband's action for di-rorce, testimony of the husband as to adultery 

of ~ i f e  is admissible where the testimony wes neither for nor against the 
wife on the issue of adultery. Hicks 2;. Hicks, 28. 

22. Evidence at Former  Trial o r  Proceeding 
Court erred in admitting award of Industrial C'ommission where defend- 

ants were not parties to the proceedings before the Commission. Wiles v. 
Mullinax, 73. 

In  divorce action, trial court properly refused to permit introduction of 
transcript of testimony in divorce action between the parties in another state 
where it  was not shown that the witnesses are not present in this State and 
a re  unavailable to testify in this action. Glymph v. Glgmph, 274. 

I n  action to determine title to land under a will executed in 1946, trial 
court properly excluded as irrelevant court records relating to the domestic 
difficulties of a party occurring in 1964 and 1965. St~rnmey v. McD'owell, 62. 

§ 23. Competence of Allegations i n  Pleadings 
Admission of specific facts in the answer may be introduced into evidence. 

Wiles v. Mullinam, 73. 

29. Accounts, Ledgers, a n d  P'rivate Writings 
Where part but not all of a letter offered in evidence is incompetent, it is 

the duty of the objecting party to point out the incompetent parts thereof. 
C z ~ t o n  v. 1125. CO., 43. 

Tire rubber manufacturer's quality control test reports, although ordinarily 
admissible as  an exception to hearsay rule as records kept in regular course of 
business, are erroneously admitted in this case without proper foundation. 
Thompson Apem Co. 2;. Tire Service, 402. 

§ 50. Expert nfedical Testimony 
Medical expert may express an opinion as to cause of physical condition 

of a person if such opinion is based upon facts within his personal knowledge, 
or upon assumed state of facts supported by evidence. Petty 2;. Associated 
Transport, 361. 

§ 63. Expert Testimony a s  t o  Handwriting 
An expert witness in the field of handwriting identification may give his 

opinion as  to the comparison of two signatures. Clal~ton v. Ins. Go., 43. 

EXECUTORS AND .4DlMINISTRATORS 

24. Right  of Action f o r  Personal Services Rendered Decedent 
Evidence that plaintiff rendered personal services to her sister-in-law dur- 

ing the latter's old age and final illness and that plaintiff was promised to be 
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EXEOUTOItS AND ADMINISTRATO~Continued 

paid "at the end" is sufficient to go to the jury in plaintiff's action to recover 
for personal services. Burns v. Bums, 426. 

8 28. Presumption That Personal Services Rendered Decedent Were 
Gratuitous 
Although there is no presumption that the services rendered by a sister- 

in-law while living within the family are  gratuitous, the burden still rests 
upon her to show circumstances from which it  might be inferred that the ser- 
vices were rendered and received with the mutual understanding that they 
were to be paid for. Burns u. Burns, 426. 

9 27. Amount of Recovery and Evidence of Vdue for Personal Services 
Fhndered Decedent 
In  an action for personal services rendered decedent, instruction on dam- 

ages which did not restrict jury's consideration to specific allegations of dam- 
ages in the complaint is erroneous. Burns v. Burns, 426. 

In  action to recover for personal services rendered decedent, the measure 
of damages is the reasonable market value of such services. Ibid.  

EXTRADITION 

Trial court did not err in denying motion to quash indictment on ground 
that extradition proceedings were invalid. S, v. Yournilzg, 569. 

FALSE PRETENSE 

5 1. Nature and Elements of the Crime 
Elements of obtaining property by false pretense. 8. v. Houston, 484; S. 

v. Clontx, 667. 

§ 2. Indictment and Warrant 
In  this prosecution for obtaining property by false pretense, the indict- 

ment is not ambiguous in alleging that defendant presented to the prosecuting 
witness a check which defendant had endorsed in the name of another person. 
B. v .  Clontx, 667. 

9 3. Evidence 
Evidence held sufficient for jury in  prosecution for obtaining property by 

false pretense. #. v. Houston, 484. 

FRAUD 

9 2. Fraud in the Factum and Fraud in the Treaty 
Fraud in the factum and fraud in the treaty are distinguished. Jarv i s  v. 

Parnell,  432. 

GAMBLING 

8 a. Slot Machines and Punchboards 
Evidence of unlawful possession of gambling devices held insufficient for 

jury where State's evidence fails to show that such devices were in operation 
or were in defendant's possession for the purpose of being operated. 8. v. Bheg- 
pard, 670. 
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HIGHWAYS 

8 1. Powers and Functions of Highway Commission i n  General 
Statute giving Highway Commission jurisdiction to require installation of 

safety devices at  railroad crossings and providing formula for allocating costs 
applies only to crossings forming a link in the State highway system. R. R. Co. 
v. Winston-Salem, 11. 

§ 4. What  Constit,utes a State  Highway o r  Public Road 
State Highway Commission is sole authority to determine which roads and 

streets shall become part of the State highway system. R. R. CQ. a. Winsto* 
flatem, 11. 

§ 5. Rights  of Way 
Defendants were given notice that highway right of way agreements ob- 

tained from their predecessors in title, which were not recorded. provided for 
a n  additional lane across their land where their deed was made subject to the 
highway right of way and referred to a plat showing a proposed lane across 
their land. Highway Oomm, a. Wortmalz, 546. 

Highway Commission can not only pay money a s  consideration for right- 
of-way agreement but can grant to landowner right of access a t  a particular 
designated point, and denial of access granted by a right-of-way agreement con- 
stitutes a taking for which the landowner is entitled to compensation. McNeilZ 
v.  Highway Comm., 354. 

§ 9. Actions Against t h e  Oommission 
Action of State Highway employee in removing large posts from shoulder 

of highway and leaving unfilled the holes constitutes a negligent act for which 
recovery may be had under the Tort Claims Act. Macketj a. Highway Comm., 
630. 

In  proceeding before Board of Review under former G.S. 136-29 for ad- 
ditional payment allegedly due from State Highway Commission for work on 
highway project, recovery must be within terms and framework of the con- 
tract and may not be based on quantum meruit. Teer Co. a. Highway Comm., 
126. 

Work performed by paving contractor to correct deficiencies in rough grad- 
ing project which prior contractor had failed to perform properly is held to be 
"extra work" which could be performed under existing contract without neces- 
sity of bids. Ibid. 

Board of re vie^ erred in using actual equipment costs in determining 
rental rates in performing extra work instead of using rate schedule provided 
in the contract. Ibid. 

Highway contractor is not entitled to interest on the amount awarded to 
it by the Board of Review. Ibid. 

Fact that paving contractor was directed by Highway Commission engi- 
neer to make extensive correction of deficiencies in  rough grading of prior 
contractor does not permit contractor to be compensated on a force account 
basis for all work performed under contract with the Highway Commission. 
Ibid. 

Board of Review may not change unit prices bid by contractor to force 
account basis on ground of contractor's extra expense from delays caused by 
failure of prior contractor to perform properly the rough grading. Ibid. 

Highway Commission cannot circumvent statute requiring letting of bids 
by calling work not specifically covered in contract "Extra Work." Ibid. 

"Extra Work" under a contract with the Highway Commission cannot be 
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construed to mean work required to perform the specific items for which unit 
prices were bid by the contractor. Pbid. 

H O M I r n E  
8 9. Self-Defense 

Trial court erred in failing to instruct jury that right of self-defense may 
be restored to one who has started a fight or entered i t  willingly by quitting 
in  good faith and giving his adversary notice of such action on his part. 8. 
a, Rameg,  469. 

§ 15. Relevancy and  Competency of Evidence i n  General 
In homicide prosecution, court properly permitted sheriff to identify certain 

stains and discolorations as  bloodstains, 8. v. Will is ,  641. 

g 20. Demonstrative Evidence: Photographs and  Physical Objects 
Court properly admitted a knife found a t  the crime scene eight days after 

the incident occurred. X. v. Batt le ,  588. 

8 21. Sufficiency of Evidence a n d  Nonsuit 
Strong evidence of self-defense does not entitle defendant to nonsuit in 

homicide prosecution. 8. v. Kirby,  380. 
Evidence held sufficimt for jury in prosecution for second degree murder. 

Ibid. 
Evidence held sufficient for jury in prosecution for involuntary man- 

slaughter by abuse or neglect of a child. S. v. Ledbetter ,  303. 

8 24. Instructions o r  Presumptions 
In  second degree murder prosecution, trial court did not err in charging 

jury as to presumptions raised by a killing with a deadly weapon. S. v. Batt le ,  
588. 

8 28. Instructions o n  Defenses a n d  Burden of Proof 
In  homicide prosecution, court properly instructed jury that the fact that 

the episode produced a shock or trauma which created a mental block so that 
defendant did not subsequently recall what happened would not entitle her to 
acquittal. X. v. Kirby ,  380. 

In homicide prosecution, trial court did not err in  failing to instruct jury 
on issue of self-defense where the evidence shows that although deceased slap- 
ped defendant, defendant thereafter became the aggressor. 8. v. Batt le ,  5.88. 

§ 31. Verdict and  Sentence 
Trial court properly accepted verdict of guilty of "manslaughter" where 

indictment charged defendant with crime of involuntary manslaughter abd 
charge related only to involuntary manslaughter. S. v. Ledbetter, 303. 

HOSPITALS 

8 3. Liability of Hospital to  Pat ient  
Though charitable hospital had liability insurance in effect a t  time plah- 

t S  was injured, hospital is entitled to assert defense of charitable immunity 
where cause of action arose in February 1964. H e l m  v. Wil l iams ,  391. 

Issue of charitable hospital's negligence in selection and retaining head 
nurse should have been submitted to jury. Ibid. 
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INCEST 

In  incest prosecution, court properly admitted testimony by prosecutrix 
as to other instances of intercourse with defendant and by sister of prosecutrix 
a s  to acts of intercourse with defendant. 8. 2;. Sutton, 664. 

Evidence held sufficient for jury in incest prosecution. Ibid. 

INDICTMENT AND WARXLANT 

§ 6. Issuance of Warrants 
Evidence is held sufficicnt to support a finding that warrant was sworn to 

by the complaining witness a t  the time he signed it. S. v. Stallirqys, 184. 

§ 11. Identification of Victim 
In  prosecution for breaking and entering, there is no fatal variancc where 

indictment alleges building broken and entered was occupied by named person 
and evidence shows business conducted in building was managcd by another 
but owned by person named in indictm~nt. 8. ?;. Smith, 261. 

Owner of service station from which radio and gloves owned by station 
manager were stolen has such a special proper@ in the radio and gloves a s  
would sustain indictment for larcmy. Ibid. 

§ 13. Bill of Particulars 
Defendants in conspiracy prosecution mere not prejudiced by denial of 

their motion for bill of particulars setting forth names of "divers others" re- 
ferred to in the indictmcnt where solicitor advised court he did not know 
names of any others against whom he could prove conspiracy. 8.  v. Conrad, 60. 

§ 14. Grounds and Procedure on Motion to Quash 
Trial court did not err in denying motion to quash indictment on ground 

that  extradition proceedings were invalid. S. v. Mourning, 569. 
Trial court properly denied defendant's motion to quash the indictment on 

the ground that the caption did not show the year in which the indictment 
was returned. Ibid. 

5 15. ! F k e  for Making Motion to Quash, and Waiver of Defects 
A motion to quash, made in the superior court after pleading to the war- 

rant in the recorder's court, is addressed to the discretion of the trial court. 
S. v. StaZZings, 184. 

By pleading to a warrant in a n  inferior court before moving to quash the 
warrant in superior court on the ground that the issuing officer was a police 
officer, defcndant waives any defect incident to thc authority of the person 
who issued the warrant. Ibid. 

INFANTS 

§ 3. Consent Judgments 
Where court orders that terms of consent agreement relating to custody 

and support of children be performed by the parties, the consent judgment may 
be modified upon showing of change of circumstances. EZmore v. Elmore, 192. 

9. Hearing and Grounds for Awarding Custody of Minor. 
While a change in circumstances must be shown in order to modify an 

order relating to custody, support or alimony, it  is not required that the 
change of circumstances be alleged, either specifically or in general terms, in 
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the motion in the cause for modification of the court's order. E l m r e  u. Elmore, 
192. 

Court order modifying decree of custody held sufficiently supported by 
findings of changed circumstances affecting welfare of the child. Zbid. 

3 10. Commitment of Minors fo r  Delinquency 
Jury trial is not constitutionally required in a juvenile proceeding. In re 

Burrus, 523. 
Constitutional rights of juveniles are not violated by exclusion of the gen- 

eral public from a juvenile court hearing. Ihid. 
The N. C. Juvenile Act is constitutional. Zbid. 

INSANE PERSONS 

§ 5. Claims Against Es ta te  
Action under G.S. 143-321 to recover for maintenance of incompetent at 

State Hospital may be brought after the patient has left the hospital, and 
sufficient funds need not be set aside for future support of the incompetent 
and his family. Hospital u. Hollifield, 453. 

INSURANCE 

5 2. Control a n d  Regulation of Brokers m d  Agents 
In  action for negligent failure of insurance agent to procure for plaintiff 

workmen's compensation insurance, trial court properly allowed p la in t s  to  
introduce portions of defendant's answer to effect that two insurance companies 
had been dismissed as  defendants in workmen's compensation proceeding be- 
fore Industrial Commission, but court erred in admitting into evidence che 
opinion and award of the Commission. Wiles  u. Mullinao, 73. 

In  action for negligent failure of insurance agent to procure for plaintiff 
workmen's compensation insurance, court committed prejudicial error in plac- 
ing burden of proof on defendant to establish insurance binder introduced by 
defendant which allegedly bound an insurance company to provide coverage 
for plaintiff. Wiles u. Mullinaa, 73. 

$j 7. What Law Governs 
Statute relating to provisions of a group life policy is inapplicable where 

policy is not delivered in this State. Clavton v. Ins. Go., 43. 

§ 27.5. Cksdit Life Insurance 
When a creditor named as  beneficiary of a credit l i e  insurance policy 

effects payment of its indebtedness after death of insured debtor by re- 
possessing mortgaged chattel, the credit life insurance policy becomes one for 
the benefit of the insured collectible by his executors or administrators. New- 
some v. Ins. Co., 161. 

Insurer is liable upon its policy of credit life insurance where the creditor 
repossesses the mortgaged chattel subsequent to the insured debtor's death not- 
withstanding the policy provided that it  should termillate automatically upon 
repossession of the chattel, since insurer's liability under the policy became 
fixed when the debtor died before repossession of the chattel occurred. Ibid. 

$j 29. Right  to Proceeds; Beneficiaries 
Plaintiff is entitled as "surviving widow" to proceeds of policy of life in- 
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surance notwithstanding plaintiff and deceased had executed a deed of separa- 
tion in which plaintiff released all her right, title and interest in property and 
estate of deceased. Zachary v. Trust Co., 221. 

$ 37. Actions o n  Life Policies 
I n  action to recover death benefits under a policy of group insurance, 

plaintiff's evidence is sufficient to make out prima facie case that he was the 
named beneficiary. Clayton v. Ins. Co., 43. 

Q 44. Actions t o  Recover Benefits 
Under group medical expense policy, word "month" is construed to mean 

calendar month for purpose of determining employee's benefits. Kennedy z;, 
Ins. Co., 77. 

$ 74. Actions o n  Collision a n d  =pset Policies 
Judgment on pleadings is properly allowed in action under automobile col- 

lision policy where pleadings disclose plaintiff has recovered against third 
party tort-feasor but refuses to assign judgment to defendant insurer to extent 
of defendant's subrogation rights. Jefferies v. Ins. Co., 102. 

Q 88. Garage a n d  Dealers' Liability Insurance 
Plaintiff's evidence fails to show vehicle involved in accident was covered 

on date of accident by garage liability policy issued by defendant. Phillips v. 
Ins. Co., 656. 

g 105. Actions Against Insurer  
Attorneys' fees are not allowable as  item of damages or item of court costs 

in action against insurance company to determine coverage on policy of auto- 
mobile liability insurance. Perkins v. Ins. Co., 466. 

Q 129. Cancellation of F i re  Policies 
Cancellation of fire policy upon insured's request was not affected by 

failure of insurance agent to return premium refund until after fire had oc- 
curred or to notify insured that cancellation had become effective. Everett v. 
Ins. Co.. 601. 

g 136. Actions o n  Fire Policies 
Plaintiff's evidence held insufficient to show that fire policy was in effect 

a t  time of fire where she mistakenly returned wrong policy for cancellation. 
Everett v. Ins. Co., 501. 

g 1. Items Drawing Interest i n  General 
Interest may not be awarded against the State except by authority of 

statute or contract. Teer v. Highway Comm., 126. 

INTOXICATING LIQUOR 

$j 2. Duties and Authority of ABC Boards; Beer  and Wine Licenses 
Application for review in superior court of order suspending beer permit 

is dismissed for failure to exhaust administrative remedies by requesting hear- 
ing before full ABC Board. Porter v. Board of Alcoholic Control, 284. 
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JUDGMENTS 

8 8. Nature and Essentials of Judgments by Consent 
Validity of consent judgment depends on consent of the parties. Sawyer v. 

Sawyer, 594. 

$ 14. Sufficiency of Pleadings to Sustain Default 
If complaint fails to state a cause of action against one defendant, a d e  

fault judgment against that defendant cannot be supported and must be set 
aside, even without showing of mistake, surprise or excusable neglect. Lowe's 
a. Worlds, 293. 

9 16. Direct and Collateral Attack 
A collateral attack is one in which a plaintiff is not entitled to the relief 

demanded in the complaint unless the judgment in another action is adjudicated 
invalid. Thrasher v. Thrasher, 534. 

§ Z2. Attack on Foreign Judgment 
Foreign judgment may be attacked in this State only upon grounds of 

lack of jurisdiction, fraud in the procurement or as  act against public policy. 
Thrasher v. Thrasher, 834. 

Plaintiff is not entitled to attack divorce judgment of another state on 
ground that she was coerced by her husband to procure the divorce by fraud. 
Ibid. 

8 27. Setting Aside Judgment for Fraud 
Perjury is not ordinarily ground for equitable relief against a judgment 

resulting from it. Thrasher a. Thrasher, 534. 

§ 31. Parties; Standing to Make Attack 
The party a t  whose instance a judgment is rendered is not entitled in a 

collateral proceeding to declare the judgment invalid. Thrasher v. Thrashor, 
534. 

g 33. Presumptions and Burden of Proof 
The burden to overcome presumption of the validity of a foreign judgment 

rests upon the party attacking the judgment. Thrasher v. Thrasher, 534. 

8 36. Parties Concluded 
In  action arising out of a three-car collision, judgment obtained in another 

action by one defendant against the other for damages incurred in same acci- 
dent is not res judicata on Erst defendant's right to contribution. Johns~n a. 
Petree, 20. 

Award of Industrial Commission is not res judicata as  to defendants who 
were not parties to that proceeding. Wiles u. Mullinam, 73. 

8 42. Judgments of Retraxit and Dismissal 
Judgment affirmed by Supreme Court sustaining demurrer for failure of 

complaint to state a cause of action is res judicata and bars subsequent action 
upon substantially identical allegations, Cobb u. Clark,  230. 

JURY 
g a. Special Venires 

Motion for change of venue or for special venire is in discretion of trial 
judge. S. a. Ledbetter, 303. 
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No abuse of discretion is shown in denial of motion for special venire by 
fact that 22 out of 49 jurors wcre excused for cause on ground they were 
prejudiced against defendant. Ibid. 

5 6. Examination of J u r o r s  
r 7  . l r i a l  judge did not abuse his discretion in denial of defendant's motion 

to excuse a juror who indicated during the trial that he was acquainted with 
a State's witness. S. u. Blount, 561. 

KIDNAPPING 

§ 2. Punishment 
Sentence of 12 to 15 years for kidnapping is constitutional. S. v. Kotofsfqy, 

302. 

LARCENY 
§ 5. Presumptions 

Presumption arising from recent possession of stolen property is to be con- 
sidcrcd by jury merely as  evidential fact. 8. v. Jaclcsun, 459; S. v. Smith, 261. 

5 7. Sufficiency of Evidence a n d  Nonsuit 
I n  prosecution for larceny of radio and gloves from a service station, there 

is no fatal variance where indictment places ownership of the property in 
owner of the station and his brother who managed the station, and the evi- 
dence shows the radio and gloves were sole property of the brother, the sta- 
tion owner having a special property in the radio and gloves. lbid. 

Evidence tending to show that an inventory of television sets owned by a 
corporation disclosed that a set having a listed serial number was missing, and 
that three days later the set so identified was in the possession of defendants, 
held suficient to overrule nonsuit. 8.  v. Neely, 472. 

Evidence held sufficient for jury in larceny prosecution. S. u. Bertha, 422; 
S. v. Garnett, 367. 

§ 8. Instructions 
Trial judge expressed an opinion on the evidence when he instructed llle 

jury that  a State's witness testified that she saw defendant with "this" TV 
set. 8. u. Bertha, 422. 

Instruction in larceny prosecution which did not sufficiently explain to 
jury that presumption arising from possession of recently stolen property is 
to be considered only as  evidential fact is rrroneous. 8. u. Jackson, 459. 

Instruction which failed to require jury to find that TV sets found in de- 
fendant's possession were the identical sets taken from store broken and en- 
tered was erroneous. Ibid. 

3 10. Judgment  a n d  Sentence 
Punishment of 101 years is proper for the felony of larceny of properiy 

from a building by breaking and entering with intent to steal. S. o. Reed, 109. 

LIMITATION OF AOTIONS 

§ 12. Institution of Action, Discontinuance a n d  Amendment 
Statute permitting suits to be reinstituted within one year after dismissal 

of original action by nonsuit does not apply when original suit is brought in 
Federal District court in this State. CoBb v. Clark, 230. 
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LIS PENDENS 

In this State the common law rule of Zis pendeds has been replaced by 
statute, G.S. 1-116 to G.S. 1-120.1. Pegram o. Tomrich Corp., 413. 

An action to establish a trust as  to certain described real property is an 
action "affecting title to real property" within the meaning of G.S. 1-11B(a) (1),  
and a valid notice of lis pend~rrs may be filed in connection therewith. Ibid. 

Order of the trial court vacating plaintiif's notice of lis pendens is Weld 
proper on the ground that plaintiff's action is not one "affecting titlc to real 
property." Did .  

MASTE,R AND SERVANT 

5 58. Workmen's Compensation: Negligent o r  Wilful Act of Injured 
Employee 
Industrial Commission properly denied benefits for death of employee by 

suicide following injury arising out of and in course of his employment upon 
findings supported by evider~ce that death of employee was occasioned by his 
wilful intention to kill himself. Petty II. Associated Transport, 361. 

9 60. Unauthorized Acts of Employee, a n d  Personal Missions 
Trial court properly concluded employee was a guest passenger in his em- 

ployer's truck a t  time he was injured and his injuries were not compensable 
under Workmen's Compensation *4ct. Kilby o. Dowdle, 450. 

5 61. Acts Performed by  In jured  Employee, a n d  Personal Missions 
Industrial Commission's determination that employee's death did not arise 

out of and in the course of his employment held supported by findings that em- 
ployee was killed while assisting a third party. Short u. Hosiwy Mills, 2!N. 

9 62. Injuries o n  t h e  Way to a n d  f rom Work  
Employee's death from automobile accident while riding in private vehicle 

from work site to employer's plant held compensable under Workmen's Com- 
pensation Act. MeManus v. (Thick Havcm Farms, 177. 

5 85. Nature and  Extent  of Jurisdiction Generally 
G.S. 1-220, which authorizes a judge to set aside a judgment for mistake, 

inadvertence, surprise, or excusable neglect, does not apply to proceedings be- 
fore the Industrial Commission. Aurtsell v. Cotton. Mills, 67. 

5 93. Prosecution of Claim and  Proceedings M o r e  t h e  Commission 
Industrial Commission did not abuse its discretion in refusing to set aside 

compromise settlement. Hartsell o. Cotton Mills, 67. 
Industrial Commission has authority to strike findings of facts or con- 

clusions of law of hearing co~nmissioncr and to substitute its own findings and 
conclusions. Petty v. Associated Transport, 361. 

5 94. E'indings and  Award of Commission 
In workmen's compensation procreding Industrial Commission is not r r-  

qnired to make a finding as  to each detail of the evid~nce. VcMartus v. Crhkk 
Haven Farms, 177. 

I 

3 96. Review of Award i n  Superior Court 
Whether an accident arises out of employment is mixed question of fact 

and law, and finding of the Industrial Commission as  to the factual portion is 
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conclusive if supported by any competent evidence. Hc&lanus 2;. Chick Havcn 
Fawns, 177. 

Failure of the Industrial Commission to make certain findings of fact in 
respect to defenses set up by defendant is not error where such findings would 
have no effect on the ultimate finding by the Commission that the deceased 
employee was injured by accident arising out of and in the course of his em- 
ployment. Ibid. 

Review of decision of Industrial Commission is limited to questions of 
whether there is competent evidence to support its findings and whether such 
findings support its conclusions of law. Petty v. Associated Transport, 361. 

Findings of fact by the Industrial Commission are conclusive if supported 
by competent evidence. Mackey v. Highway Cornm., 630. 

MOICTGAGES AND DEEDS O F  TRUST 

§ 19. Right  to Foreclose and  Defenses 
I n  a n  action to restrain foreclosure of a deed of trust, trial court properly 

found that parties intended that a new long-term note and deed of trust be in 
substitution of a prior construction note and deed of trust, that plaintiff was 
entitled to credit upon the note held by defendants for payments made upon 
the new long-term loan, and that note held by defendants was therefore not in 
default. Piney Mountain Properties v. 8uppZu Go., 334. 

§ 20. Part ies  in Suits  t o  Enjoin Foreclosure 
I n  action to restrain defendants from foreclosing a deed of trust, the court 

erred in finding that the lien of a deed of trust held by a corporation which 
was not a party to the present action was extinguished by a merger of the 
legal and equitable title in the corporation. Piney Mountain Properties v. 8uppZy 
Co., 334. 

g N. Foreclosure by  Action 
I n  an action for foreclosure of a deed of trust, the trustee in the deed is 

a necessary and indispensable party. Watson a. Carr, 287. 

MUNICIPAL GORPORATIONS 

5 1% Liability Generally 
Municipalities are not liable for tortious acts of their agents when exer- 

cising governmental functions. Rappe v. Carr, 497. 

§ 15. Warnings, Barriers a n d  Lights 
Municipality may not be held liable for negligence of its agents in installa- 

tion and maintenance of traffic control signals. Rappe v. Carr, 497. 

§ 30. Zoning Ordinances a n d  Building Permits  
I n  municipality's action to restrain landowners from continuing construc- 

tion work on their land until they obtain a zoning permit in compliance with 
a zoning ordinance, landowners mag assert as an affirmative defense that they 
in good faith incurred substantial expense in reliance upon a building permit 
issued them by the municipality prior to the adoption of the ordinance. Hills- 
lmough v. Bmith, 316. 

Landowners were not required to exhaust administrative remedies under 
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zoning ordinance in order to challenge the ordinance's invalidity as  it applied 
to them. Ibid.  

In  order for landowners to complete construction of a nonconforming use 
prohibited by a zoning ordinance enacted after the issuance of a building per- 
mit, the landowners must show that they in good faith made substantial cx- 
penditures in reliance upon the building permit prior to the enactment of the 
ordinance, but the expenditures need not be limited to the land itself. Ibid. 

On issue as to whether landowners made substantial expenditures in re- 
liance upon building permit so as to allow them to complete construction of 
nonconforming use prohibited by zoning ordinance enacted after issuance of 
the permit, instructions which permitted jury to consider all  expenditures made 
in good faith from date of issuance of the permit to date landowners recei~ed 
notice of revocation of the permit, rather than expenditures made from issu- 
ance of permit to effective date of ordinance, is held erroneous. Ibid.  

§ 33. Control, Regulation and  Authority Over Streets 
While municipalities are not required to install electrical traffic control 

signals, they may do so as  an exercise of their police power. Rappe v. Caw,  497. 

!?j 35. Regulation of Grade Crossings 
G.S. 136-20 does not adopt a statewide policy with respect to allocation of  

costs of safety devices a t  railroad crossings which is binding upon municipalities 
in administering city streets which are not part of the State highway system. 
R. R .  Co. v. Winstson-Salem, 11. 

Municipal ordinances requiring railroad to install warning signals a t  two 
grade crossings and allocating costs of signals between municipality and rail- 
road is held constitutional. Ibid.  

Attempt by municipality to impose upon railway entire cost of rebuildiug 
railway bridge to accommodate increased width of city street is held un- 
constitutional. Raleigh v. R .  R. Co., 1. 

NEGLIGENCE 

8 1. Acts a n d  Omissions Constituting Negligence Generally 
One who undertakes to do something and does i t  negligently commits a 

negligent act, not a negligent omission. Mackeu v. Hiyhwau Comm., 630. 

!?j 20. Actions Generally; Limitations 
Action for personal injuries instituted in superior court more than three 

years after accident is barred by statute of limitations notwithstanding such 
action was begun within a year after dismissal of plaintiff's original suit 
brought in apt time in Federal District Court. Oobb v. Clark, 230. 

§ 22. Pleadings i n  Xegligence Actions 
Plaintiff is entitled to rely upon a number of aspects of negligence. 

Farmer v. Reglzolds, 564. 

!?j 37. Instructions o n  Negligence 
Where plaintiff relies upon a number of aspects of negligence, instruc- 

tions were erroneous which required jury to find that defendant had to be 
negligent in all aspects relied upon. Farmer 2;. R@~noZds, 554. 
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The gist of the offense of intimidating or interfering with witnesses or 
jurors is the obstruction of justice. G.S. 14-226. S. v. Neely, 475. 

In  prosecution charging defendant with openly intimidating in the re- 
corder's court a witness who had testified against him, defendant is not en- 
titled to nonsuit where a t  the time the threat was made the witness was a 
prospective witness in superior court as a result of defendant's appeal. Ibid. 

PARTIE8 
8 3. Parties Defendant 

Where action is dismissed as  to certain defendants for misjoinder of 
parties and causes, plaintiff may not thereafter amend complaint and bring 
such defendants back into action as  new parties under G.S. 1-73. Gilliam v. 
Ruffin,  85. 

PLEADINGS 

§ 2. Statement of Cause of Action in General 
If allegations in a complaint are  sufficient, reference to a particular stat. 

Ute is unnecessary. Richardson. v. Richardson, 99. 
The nature of plaintiff's action is determined by reference to the facts al. 

leged in the complaint rather than by what is contained in the prayer for re- 
lief. Pegram v. Tomrich Gorp., 413. 

Where both general and specific allegations are made respecting the same 
matter, the latter control. Burns  v. B u m ,  426. 

8 7. Prayer for Relief 
Prayer for relief is not a necessary part of the complaint. Burns v. Burns, 

426. 

8 13. Counterclaim in Oontract 
In  plaintiff's action to remove cloud on title, defendant's counterclaim 

was proper where it  alleged that defendants were owners of liens on the 
property and were entitled to have them satisfied. Watson v. Carr, 287. 

8 15. Pleas In Bar 
Defendant who pleads a release in bar of plaintiff's claim has the burden 

of proving such defense. Semton u. Lilley, 606. 
A plea in bar may be tried prior to the trial of the main cause of action. 

Ibid. 

8 18. Form and Contents of Reply 
Plaintiff may not set up a cause of action in his reply different from that 

contained in the complaint. Jefferies v. Ins. Go., 102. 

§ 19. Oilice and Effect of Demurrer 
A demurrer to a complaint for failure to state facts sufficient to constitute 

a cause of action admits only those facts which are properly pleaded, and the 
legal inferences and conclusions of the pleader are to be disregarded. Sawyer 
v. Sawyer, 594. 

A demurrer does not admit the alleged construction of an instrument 
which is incorporated in the pleadings when such construction is repugnant to 
the language of the instrument. Ibid. 
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8 21. Statement of Qrounds and Requisites of Demurrer 
A demurrer may be disregarded if the grounds for demurrer are not strictly 

specified. Berry v. Wilmington, 648. 

8 26. Demurrer for Failure of Complaint to State a Cause of Action 
Demurrer is properly overruled where it fails to specify any grounds of 

objection to the complaint. Berry u. Wilmington, MS. 
Where complaint stating a single cause of action alleges two repugnant 

statements of fact, such allegations destroy each other, and demurrer will lie 
where the remaining averments are insufficient to state a cause of action. 
Sawyer v. Sawyer, 694. 

29. Judgment on Demurrer 
Judgment affirmed by Supreme Court sustaining demurrer for failure to 

complaint to state a cause of action is res judicata and bars subsequent action 
upon substantially identical allegations. Cobb u. Clark, 230. 

Where demurrer is sustained for misjoinder of causes only, the several 
causes of action may be divided; where demurrer is sustained for misjoinder 
of parties and causes of action, the action must be dismissed. Gtlliam L;. 

~ u & n ,  85. 
Judgment dismissing the action is proper where the complaint contains a 

statement of a defective cause of action. Sawyer 9. Sawyer, 594. 

36. Variance Between Proof and Allegation 
Allegata and probata must correspond. Burns o. Bums, 426. 

g 38. Motion for Judgment on the Pleadings 
Effect of motion for judgment on the pleadings. Jefferies 9. Ins. Co., 102. 

§ 41. Motions to Strike 
Where motion to strike paragraph of further answer is not directed to 

any specific allegation, the paragraph should not be stricken if i t  contains any 
matter relevant to the controversy. Johnson v. Petree, 20. 

8 42. Right to Have Allegations Stricken on Motion 
The fact that the factual allegations supporting defendants' pleas of in- 

sulating negligence and sudden emergency might have been more concisely 
stated is not sufiicient cause for a motion to strike. Johlzson u. Petreo. 20. 

PRINCIPAL AND AGENT 

4. Proof of Agency 
In action to recover on a note executed by defendant's purported ageut, 

plaintiff has burden to establish agent's power and authority. Jarvis v. Pnr- 
nell, 432. 

§ 5. Scope of Authority 
Person dealing with a special agent must acquaint himself with the strict 

extent of the agent's authority. Jarvis v. Parnell, 432. 
Where the asserted power of an agent to indorse or otherwise deal with 

commercial paper is grounded upon a letter or power of attorney, such writing 
is to be strictly construed upon the question of whether and how far it be- 
stows authority to such matters upon the agent. Ibid. 
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QUASI CONTRACTS 

§ 1. Elements and  Essentials of Right  of Action 
The law will presume a promise to pay the reasonable worth of services 

rendered by one person to another which are knowingly and voluntarily le- 
ceired. Burns v. Burns, 426. 

Quantunz meruit must rest upon an implied contract. Ihid. 

5 2. Actions t o  Recover on  Implied Contract 
Pleader may abandon his allegations of recovery for personal services on 

theory of express contract and proceed on the principle of quantum memit. 
Stout v. Smith, 81. 

Reco~~ery on theory of quantum meruit is limited to the reasonable value 
of the services and goods accepted and appropriated by defendant. Ibid. 

5 2. Location, Relocation and  Maintenance of !L'racks, Overpasses and  
Underpasses 
Municipal ordinance requiring railroad to install warning signals a t  two 

grade crossings and allocating costs between municipality and railroad is held 
constitutional. R. R. Co. v. 'CVinston-Salem, 11. 

G.S. 136-20 does not adopt a statewide policy with respect to allocation of 
costs of safety devices a t  railroad crossings ~ h i c h  is binding on municipalities 
in administering city streets which are not part of State highway system. Ibid. 

Attempt by municipality to impose upon a railroad the entire cost of re- 
building a railroad bridge to accommodate increased width of city street is held 
unconstitutional. Raleigh v. R. R. Co., 1. 

§ 5. Crossing Accidents 
I n  a wrongful death action arising out of a collision a t  a railroad crossing, 

plaintiff's evidence is sufficient to show as a matter of law that negligence of 
the driver of the vehicle in which intestate was riding was the sole proxi- 
mate cause of the collision notwithstanding evidence of negligence on the part 
of defendant's train in failing to give warning of its approach by horn or 
whistle. Brown v. R. R. Co., 169. 

RAPE 

5 18. Prosecutions f o r  assau l t  With Intent  t o  Commit Rape 
Evidence is insufficient to be submitted to jury on issue of defendai~t's 

guilt of assault with intent to commit rape where it  fails to show defendant h- 
tended a t  any time during the assault to have carnal knowledge of the prose- 
cutrix a t  all events notwithstanding resistance on her part. S. v. WalLer, 418. 

I n  a prosecution for assault with intent to commit rape, nonsuit of the 
felony charge does not entitle defendant to his discharge, since the State may 
put defendant on trial under the same indictment for assault on a female, de- 
fendant being a male over the age of 18. G.S. 14-33. Ibid. 

REGISTRATION 

§ 1. Necessity f o r  Registration a n d  Instruments Within Purview of 
S ta tu te  
d map or plat referred to in a deed need not be registered. Hightcau f'onzm. 

u. TVortman, 546. 
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§ 3. Registration as Notice 
Defendants were given notice that highway right of way agreements ob- 

tained from their predecessors in title, which were not recorded, provided for 
an additional lane across their land where their deed was made subject to the 
highway right of way and referred to a plat showing a proposed lane across 
their land. Highwag Comm. 2;. lVortman, 646. 

If facts disclosed in an instrument appearing in a purchaser's chain of 
title would lead a prudent person to make inquiry concerning the rights of 
others, these facts constitute notice of everything which such inquiry would 
have disclosed. Ibld. 

A record deed of trust containing the word "widow" in parentheses after 
the name of the trustor is held insufficient to constitute notice to subsequent 
purchasers from the widow that the widow's interest in the property was a 
dower interest. Morehead v. Harris, 236. 

ROBBERY 

§ 1. Nature and Elements of Offense 
Common law robbery defined. S. u. Bailey, 407. 

§ 3. Competency of Evidence 
The court did not err in denying defendant's motion to strike testimony 

by the prosecuting witness to the effect that he had known defendant ever 
since he was growing up when, in fact, the witness had not seen defendant for 
several years during which defendant had changed in appearance. S. v. Blount, 
561. 

§ 4. Suficiency of Evidence and Nonsuit 
Evidence held sufficient for jury in armed robbery prosecution. 8. v. 

Mourning, 669. 
In order to sustain a conviction of an attempt to commit common-law rob- 

bery, the jury need not find that the victim was actually intimidated by defend- 
ant's words and actions and that his fear was reasonably induced thereby, the 
State being required merely to show that defendant had the intent to commit 
the crime and had committed a direct but ineffectual act toward its commission. 
S. u. Baileg, 407. 

8 5. Instructions and Submission of Lesser Degrees of the Crime 
In common-law robbery prosecution, trial court was not required to sub- 

mit issue of lesser offense of attempt to commit larceny where State's evidence 
shows all elements of an attempt to commit the robbery and there is no con- 
flicting evidence. S. v. Bailey, 407. 

Court properly instructed jury in prosecution for attempt to commit com- 
mon-law robbery. Ibid. 

In armed robbery prosecution, trial court expressed no opinion in the 
charge as  to which version of the State's conflicting evidence jury should ac- 
cept. 8.  u. Blourzt, 561. 

In armed robbery prosecution in which court submitted question to jury 
as  to whether pocketknife allegedly used in the robbery is a dangerous weapon, 
court's failure to submit lesser offense of common law robbery is prejudicial 
error. S. v. Strickland, 106. 

g 6. Verdict and Sentence 
Attempt to commit common-law robberg is punishable under G.S. 142. B. 

v. Bailey, 407. 
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Evidence held sufficient for jury in safecracking prosecution. Chapmatt v. 
State, 438. 

SALES 

9 10. Recovery of Goods o r  Purchase Price 
I n  seller's actions to recover purchase price of goods against husband and 

wife, where the material allegations of the complaint referred solely to the 
husband and used the personal pronoun "his", the complaint fails to state a 
cause of action against the wife and cannot support a default judgment against 
her. Lowe's v. Worlds, 293. 

9 14. Actions o r  Counterclaims f o r  Breach of Warranty 
In  consumer's action for breach of implied warranty against retailers 

arising out of the failure of a defective tire, defendant retailer's cross-action 
against the manufacturer of the tire seeking indemnity is held subject to de- 
murrer for failure to state a cause of action. Mendenhall v. Garage, 226. 

SCHOOLS 

9 1. Establishment, Maintenance a n d  Supervision in General 
A county technical institute which provides adult vocational and general 

educational training is a part of the public school system of the State. Parent- 
Teacher Assoc. v. Bd. of Education, 617. 

9 2. Fees and  Tuition 
In  action by a private school to recover tuition on a contract of enroll- 

ment, there is sufficient evidence to support a jury flnding that the school and 
the parents of one of its pupils had created a binding contract. Foundation v. 
Basnight, 652. 

S 7. Taxation, Bonds, a n d  Allocation of Proceeds 
Expenditure of funds by a county for operation of a technical institute 

for adult and general vocational training without a vote of the people is  con- 
stitutional. Parent-Teacher Assoc. v. Bd. of Education, 617. 

The operation of the public school system is a necessary expense which 
does not require a vote of the people. Ibid. 

STATE 

9 4. Actions Against t h e  State  
Interest may not be awarded against the State without authorization by 

statute or contract. Tser Co. v. Highway Cornm., 126. 

9 7. Filing of Claim and Procedure Under Tor t  Claims Act 
In  action brought in this State under Tort Claims Act for  collision occur- 

ring in Virginia, substantive law of Virginia and procedural law of N. C. apply. 
Parsons v. Board of Education, 36. 

Contributory negligence must be pleaded in order to rely upon i t  as  a de- 
fense in an action under Tort Claims Act. Ibid. 

9 8. Negligence of State  Employee and  Contributory Negligence of Per- 
son Injured 
In  action under Tort Claims Act for injuries sustained in school bus colli- 
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sion in Virginia, Industrial Commission properly found that defendant driver 
was negligent and that plaintiff was not contributorily negligent under Vir- 
ginia law. Parsons u. Board of Education, 36. 

Action of State Highway employee in removing large posts from shoulder 
of highway and leaving unfilled holes constitutes a negligent act for which re- 
covery may be had under the Tort Claims Act. Maclceg v. Highwag Comnz., 
630. 

Recovery is permitted under the Tort Claims Act for injuries resulting 
from a negligent act but not from a negligent omission. Ibid. 

5 10. Appeal and Review of Proceedings 
Findings of fact of Industrial Commission are conclusive on appeal if sup- 

ported by competent evidence. Parsons 2;. Board of Education, 36. 
The Industrial Commission is not required to make findings coextensive 

with all the credible direct evidence. Ibid. 

TAXATION 

8 6. Necessary Expenses and Necessity for Vote 
The operation of the public school system is a necessary expense which 

does not require a vote of the people. Parent-Teacher Assoc. v. Bd. of Educa- 
tion, 617. 

Expenditure of funds by a county for operation of a technical institute 
for adult and general vocational training without a vote of the people is con- 
stitutional. Ibid. 

TIME 

The word "month" signifies a calendar month. Kennedy u. Ins. Co., 77. 

4. Right of One Defendant to Have Others Joined for Contribution 
The Uniform Contribution Among Tort-Feasors Act, G.S. Ch. lB,  does not 

apply to litigation pending on 1 January 1968. Johnson u. Petree, 20. 
I n  action arising out of a three-car collision, cross claim by one defendant 

against the other for contribution pursuant to the Uniform Contribution Against 
Joint Tort-Feasors Act is properly allowed. Ibid. 

g 5. Judgment in Prior Action as Affecting Right to Contribution or 
Right to File Cross Action 
I n  action arising out of three-car collision, judgment obtained in prior 

action between two defendants does not constitute res judicata as  to one de- 
fendant's right to contribution in the present action. Johnson v. Petree, 20. 

8 7. Release from Liability and Covenants Not to Sue 
Defendant who pleads a release in bar of plaintiff's claim has burden of 

proving such defense. Sexton v. Lilleu, 606. 
A plea in bar may be tried prior to the trial of plaintiff's cause of action. 

Ibid. 
Burden of proof with respect to avoiding a release from liability is on 

the party seeking to avoid the release. Did. 
A release from liability is vitiated by fraud. Ibid. 
Evidence held sufficient for jury on issue of whether release executed by 
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plaintiff was fraudulently obtained by defendant's agents where i t  tends to 
show that plaintiff's failure to read the release before signing it  resulted from 
misrepresentations by defendant's agents that purpose of release was for pay- 
ing for vehicle to be repaired. Ibid. 

TRESPASS TO TRY TITLE 
§ 5. Instructions 

I n  action for trespass to try title, trial court erred in failing to give in- 
structions on adverse possession under color of title where there was evidence 
to support such instruction. Overman v. Saunders, 678. 

TRIAL 

§ 8. Consolidation of Actions fo r  Trial  
Actions by driver and his passengers against another driver should be 

tried separately since issue of contributory negligence arises in the driver's 
action but not in the actions brought by the passengers. hkinnel/ v. &ley, 325. 

§ 17. Admission of Evidence f o r  Fkstricted Purpose 
Where part but not all of a letter offered in evidence is competent, i t  is 

the duty of the objecting party to point out the incompetent parts thereof. 
Clayton v. Ins.  Co., 43. 

§ 18. Province of t h e  Court and  J u r y  i n  General 
I t  is for the jury to determine the weight of the evidence and to resolve 

inconsistencies therein. Lineback ti. Wood, 512. 

9 21. Consideration of Evidence on  Motion to Nonsuit 
Consideration of evidence on motion to nonsuit. Helms v. Williams, 391; 

Swain  v. Williamson, 622 ; Campbell v. O'Sulliuan, 581. 

5 30. Effeot of Judgment  a s  of Nonsuit 
Statute permitting suit to be reinstituted within one year after dismissal 

of the original action for nonsuit does not apply when original suit is brought 
in a Federal District Court. Cobb 0. Clark, 230. 

§ 33. Statement of Evidence and  Application of Law !Cl~ereto 
Trial judge erred in failing to relate and apply the law to the evidence. 

Clayton v. Ins. Go., 43. 
Trial court has the duty to charge the law applicable to the substantive 

features of the case arising on the evidence without special request. Overman 
v. Saunders, 678. 

§ 36. Expression of Opinion on Evidence i n  Instructions 
In  contract action, trial judge did not express opinion in violation of 

G.S. 1-180. Electro L i f t  u. Equipment Co., 203. 

5 39. Additional Instructions 
Additional instructions are prejudicial where trial judge fails to charge 

that no juror should surrender his conscientious convictions. I n  re Hender- 
son, 56. 

§ 40. F o r m  and  Sufficiency of Issues 
Trial judge erred in failing to instruct jury as to circumstances under 
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which the issues in the case should be answered in the affirmative or in the 
negative. Clayton v. Ins. Co., 43. 

g 41. Tender of Issues 
Trial court did not err in refusing to submit issues stipulated by the 

parties as arising on their pleadings where such issues were not supported by 
competent evidence. Electro Lift v. Equipme~t Go., 203. 

8 48. Power of w u r t  t o  Set  Aside Verdict i n  General 
Action of trial court in setting aside verdict as  against greater weight of 

the evidence is not reviewable on appeal in absence of abuse of discretion. 
Michels v. Carson, 417. 

g 51. Setting Aside Verdict as Contrary to Weight of Evidence 
Trial court need not make findings of fact to support order setting aside 

verdict as  against greater weight of evidence. Michaels 2;. Carson, 417. 

g 55. Effect of Order Setting Aside Verdict 
Denial of motion for nonsuit is not reviewable on appeal where trial court 

has set aside verdict as  against greater weight of evidence. Mkhaels u. Carson, 
417. 

8 57. Trial  a n d  Hearing by t h e  Court 
In trial by agreement of the parties, the trial judge is the judge of both 

the law and the facts. Lumber Go. v. Kineaid Carolina Oorp., 342. 

TRUSTS 

g 1. Creation of Writ ten Trusts  i n  General 
To create a n  express trust in realty, there must be a n  actual intention to 

create it  by the person having dominion over the realty. Pegram v. Tomrich 
Corp., 413. 

8 13. Creation of Resulting Trusts  
To impose a resulting trust upon land by operation of law, plaintiff must 

allege that he furnished part of the funds with which the land was purchased. 
Pegram u. Tomrich. Oorp., 413. 

8 19. Su5ciency of Evidence to Establish Constructive Trus t  
Evidence held sufficient to establish a constructive trust. Ross u. Bmp-  

son, 270. 

UNIFORM WICDIERCIAL CODE 

13 8. Construction a n d  Interpretation 
The UCC does not apply to transactions validly entered into before July 

1, 1967. Lumber Co. 2;. Kineaid Carolina Corp., 342. 
The UC% must be IiberaIly construed. Lumber Co. v. Kincaid CaroZina 

Corp., 342. ' 

S. Application 
Although lumber was sold and delivered prior to 1 July 1967, UCC is ap- 

plicable to giving and receiving of checks in payment of the lumber where the 
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UNIFORM OOMMERCTIAL CODE-Continued 

transactions relating to the checks occurred after 1 July 19G7. Lumber Co. v. 
Kineaid Carolina Gorp., 342. 

3 4. Definitions 
What constitutes acceptance under reservation of right. Lumber Co. .u. 

Kincaid Carolina Gorp., 342. 

UTILITIES COMiWISSION 

3 1. Nature and  Function of Commission and  Proceedings i n  General 
Utilities Commission is required to find all facts essential to determina- 

tion of the questions and issues. Utilities Cornm. 2;. Coach Go., 116. 

3 7. Hearings and  Orders; Services 
What constitutes public convenience and necessity is primarily an aclmin- 

istrative question with a number of imponderables to be taken into considera- 
tion. Utilities Comm. v. Coach Co., 116. 

WILLS 

3 18. Presumptions and  Burden of Proof 
No presumption of fraud arises out of the parent-child relationship stand- 

ing alone. I n  re Will of Goodson, 257. 

9 21. Undue Influence 
In caveat proceeding, trial court's instructions on the question of undue 

influence, which was in substantial compliance with In re Will of Thompson, 
248 N.C. 588, held without error. I n  re  TVill of Goodson, 257. 

In  caveat proceeding, trial court properly refused to charge jury on the 
presumption of fraud arising from dealings within a fiduciary relationship 
where all of the evidence points to a family relationship. Ibid. 

5 28. General Rules of Construction 
In  the construction of a will, the intention of the testator governs. Adler 

u. Trust C k . ,  600. 
Every expression in a will ought to be considered with a view to the cir- 

cumstances of its use. Adler v. Trust Co., 600. 
A will is the most personal and individual of all legal documents, and 

therefore the construction arrived a t  by the courts in interpreting other wills 
written by other testators under other circumstances and affecting other prop- 
erties and beneficiaries serve only as useful guides. Adler v. Trust Go., 600. 

5 55. Whether  Gift is Confined t o  Personalty o r  to Realty 
The words "personal effects" hare been defined as property specifically ap- 

pertaining to one's person and having a close relation thereto. Adler o. Trust 
Co., 600. 

The ~ o r d  "effects" signifies all that is embraced in the term personal 
property. Ibid. 

57. Description of Amount o r  Share 
Testator's bequest to his brother of "my personal effects" incIuding jewelry, 

clothing, furniture, etc.. does not include a houseboat owned by testator a t  
the time of his death. Adlcr v. Trust Co., 600. 
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WITNESSES 

8. Cross-Examination 
Trial court properly sustained objection to repetitions and argumentative 

questions asked the prosecuting witness on cross-examination. 8. v. BZou?zt, 
561. 

Trial court did not commit prejudicial error in allowing solicitor to ask 
defendant a question concerning charge against defendant in another state af- 
ter defendant has stated that the charge had been dismissed. B, v. Warren, 441. 
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AOCORD AND SATISFACTION 

Partial payment of debt by check, 
Lumber Co. ti. Kincaid Carolina 
Corp., 342. 

ADMINISTRATIVE LAW 

Exhaustion o f administrative reme- 
dies - 

beer license, suspension of, Porter 
v. Bd.  of ialcoholic Control, 284. 

zoning ordinance, Hillsborouglz v. 
Smith ,  316. 

ADVERSE POSSESSION 

Instruction on trespass to try title, 
Overman v .  Saunders. 678. 

AIDER AND ABEITTOR 

Defined, S. v. Garnett, 367. 

ALIMONY 

See Divorce and Alimony this Index. 

APPEAL AND ERROR 

,4ppeal entries, Su.mmey 2;. XcDowell, 
62. 

Brief - 
amendment of, Parsons v .  L7sser~, 

96. 
abandonment of exceptions, Land 
v. Land. 115; Rector v. Rector, 
240 ; Piney Mountain Properties 
v. Supply Co., 334. 

appendix to, summary of testi- 
mony, Parsons v. Ussery, 96. 

Case on appeal - 
belated service, scope of review, 

Elnzore v. Elmore, 192. 
extension of time for service, El- 

more I;. Elmore, 192. 

Exception to signing of judgment, High- 
wall Comm. v .  Realty Gorp., 215. 

Findings of fact - 
review of, Lumber Go. v. Kincaid 

Carolina Corp., 342; Eilby v. 
Dowdle, 460. 

In forma pauperis appeal, I n  re Bur- 
rus, 523. 

Nonsuit - 
review of judgment, Lineback v. 

Wood,  512. 

Orders appealable - 
motions to strike, Johnson v. Pet- 

ree, 20. 
jurisdictional rulings, Johnson v. 

Petree, 20. 

Prejudicial error - 
burden of proof, Arant v .  Ran- 

som, 89. 

Record on appeal - 
docketing, time of, Ellis v .  Guil- 

ford  count^, 111; S. v. Cline, 
112 : Randleman v. Stemason, 
113: Osborne v. Hendrix, 114; 
Rector v. Rector, 240; Ross v. 
Sampson, 270; 8. v. Byrd, 494; 
Everett v .  Ins. Go., 501; Coffey 
v. Vandwbloemen, 504;  Laws v. 
Palmer, 510; S. 2;. Ellisor, 514. 

extension of time for docketing, 
Ross 2;. Sampson, 270. 

two appeals in one action, Summey 
v. McDowell, 62; I n  re Burrus, 
523. 

Res judicata - 
prior decision of Court of Appeals, 

Sunzmey Q. biicDou;ell, 62, 

Resisting arrest, prosecution for, 8. v. 
Coopw, 210. 

Punishment for statutory arson, f l .  V .  

Stewart, 249. 
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Liability for treatment in State hos- 
pital, Hospital v. Hollifield, 453. 

ATTORNEY AND CLIENT 

Attorneys' fees, Perkins v. Ins. Co., 466. 

AUTOMOBILES 

Ambulance - 
excessive speed, Campbell 2;. 

O'Sullivan, 581. 

Consolidation of actions for trial - 
actions by driver and passenger, 

Kinney 2;. Qoley, 325. 

Contribution among joint tort-feasors, 
Johnson v. Petree, 20. 

Driver's license, revocation of - 
out-of-state suspension as  basis for, 

Parks v. Houjland, 197. 
review in superior court, Parks v. 

Howland, 197. 

Instructions - 
driving under the influence, Arant 

v. Ransom, 89. 
failure to give turn signal, Kinney 

v. Coley, 325. 

Intersection accident - 
ambulance accident, Campbell o. 

O'Sullivan, 581. 
motor vehicle striking pedestrian, 

Swain v. Williamson, 622. 
motorist on servient road, Farmer 

v. Reunolds, 554. 
pedestrian's duty in crossing, Swain 

v. Williamson, 622. 
skidding on ice, Clark v. Jackson, 

277. 

Intoxicants - 
driving under influence of, Arant 

v. Ransom, 89. 

Motorcyclist - 
injuries to pedestrian, 8 w a h  v. 

Williamson, 622. 

Negligence - 
failing to give turn signal, Kinney 

v. Goley, 325. 

intervening negligence in railroact 
crossing accident, Brown v. R. R. 
Co., 169. 

passing another vehicle, Arant v. 
Ransom, 89. 

skidding on ice, Clark v. Jackson, 
277. 

striking pedestrian, Parsons v.  Ue- 
seru, 96; Morrix v. Mini$, 634. 

Passenger - 
action by, Arant v. Ransom, 89. 
contributory negligence of, J a c k  

son o. Jackson, 153. 
duty to use care for own safety, 

Jackson 2;. Jackson, 153. 

Pedestrian - 
action for injuries, Parsons v. UR- 

seru, 96 ; Morris v. Minim, 634. 

Railroad crossing accident, Brown v. 
R. R. Co., 169. 

Registration - 
evidence of ownership and respon- 

sibilib, Phillips v. Ins. Co., 656. 

Speed restriction - 
exemption of ambulance, Campbell 

v. O'Sullivan, 581. 

Sudden emergency doctrine, Johnson v .  
Petree, 20. 

BEER LZOTERSE 

Suspension of - 
exhaustion of administrative rem- 

edies, Porter v. Bd, of Alco7~olic 
Contvol, 284. 

BILL OF PARTIOULARS 
Conspiracy indictment, S. v. Conrad, 50. 

BILLIS AND NOTES 

Assignee of non-negotiable note - 
defenses, Piney Mountain Proper- 

ties o. Supply Co., 334. 

Defense of maker - 
fraudulent misrepresentation in 

procurement of note, Jarvis v. 
Parnell, 432. 
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Endorsement - 
qualified and unqualified, Yates v. 

Brown, 92. 

Par01 eridence - 
competency of to qualify endcrse- 

ment, Yates v. Brozm, 92. 

BURGLARY AND UNLAWFULI 
BREAKINGS 

Felonious breaking and entering - 
punishment for, S. v. Reed, 109: 

S. v. Perruman, 684. 

Instructions - 
identity of TV sets, S. u. Jackson, 

459. 
on intent, S. 2;. Jackson, 459. 
verdict of lesser offense, S. o. Gas- 

ton, 575. 

Presumption - 
recent possession of stolen prop- 

erty, S. 1). Smith, 261. 

Punishment - 
felonious breaking and entering, AS". 

G. Reed, 100; S. v. Pertyman, 
684. 

Safecracking - 
sufficiency of eridence, Chapman 

v. State, 438. 

Variance - 
ownership of premises broken into, 

S. v. Smith, 261. 

Verdict - 
felonious "B. & E.", 8. u. Gaston, 

575. 

BUS LINE 

Granting of certificate of operation, 
Utilities Conzm. v. Coach Go.. 116. 

CANrnLLATION OF 
INSTRUMENTS 

Avoidance of release - 
failure to read release, Sexton ?:. 

Litleu, 606. 
fraud, Sexton v. Lilley, 606. 

Mistake of law, Cerdes w. Shew, 144. 

Presumption of fraud - 
parent-child relationship, I n  re  Will 

of Goodson, 257. 

CARRIERS 

Granting of operating certificate to bus 
line. Utilities Comm. u. Coach Co., 
116. 

Injury to goods in transit, Deal v. Mo- 
tor Express Corp., 487. 

CEKTRAL PRISON 

Confinement in pending appeal, 8. v. 
Sherron, 386. 

CHARTTABLE IWMUNITY, 
DOOTRINE OF 

Effect of hospital being insured, Helms 
u. Williams, 391. 

CHILDREN 

See Infants this Index. 

CLOUD ON TITLE 

Counterclain~ in contract, Watson v. 
Carr, 287. 

W L L A T E M L  ATTACK 

Foreign decree of divorce, Thrasher 7;. 

Thrasher, 534. 

COMMON CAFLFLIERS 

See Carriers this Index. 

(;10IMPROMISE AND SETTLEMENT 

Disputed and undisputed claims, L m -  
her Co. u. Kincaid Carolina Corp., 
342. 

OONDEMNATION 

See Eminent Domain this Index. 

CONDITIONAL SALES CONTEACT 

Credit life insurance, ATewsome v. Ins. 
Co., 161. 
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See Criminal Law this Index. 

Insurance, group life policy, Clayton v. 
Ins. Co., 43. 

CONSPIRACY 

Bill of particulars naming co-conspir- 
ators, S. v. Conrad, 50. 

Statement of co-conspirators - 
admissibility of, 8. v. Conrad, 50. 

To commit murder, S, v. Conrad, 50. 

OONSTITUTIONAL LAW 

Appeal, right of - 
availability of stenographic trial 

record, S. v. Allen, 612. 

Cruel and unusual punishment - 
sentence within statutory maxi- 

mum, S. v. McKiwney, 107; S. 
I;. Reed, 109; 8. v. Kotofsky, 
302 ; 8. v. Cleaves, 506; S. a. 
Perryman, 684. 

Counsel, right to - 
in-custody interrogation, S. v. Rob- 

bins, 463. 
lineup identification, S. v. Griffin, 

397. 
misdemeanor amounting to serious 

offense, 8. v. Maness, 6.58; S. a. 
Waddell, 617. 

notice of right to counsel in felony 
prosecution, S. v. ilIcGraw, 499. 

on-the-scene identification, S. v. 
Bertha, 422. 

preliminary hearing, Chapman v. 
State, 438. 

Former jeopardy - 
continuance of trial in municipal 

court, S. v. Ntilley, 638. 
mistrial, illness of juror, S. v. Led- 

better, 303. 

Full faith and credit, Thrasher v. 
Thrasher, 534. 

Jury trial, right to - 
misdemeanant tried in inferior 

court, S. v. Nhwon, 386. 

Police power - 
railroad crossing signals, R. R. Co. 
v. Winston-Balem, 11. 

railroad overpass, Raleigh v. R. R. 
Co., 1. 

reasonableness, changed conditions, 
Raleigh v. R. R. Go., 1; R. R. Co. 
v. Winston-Salem, 11. 

validity of exercise of, Raleigh a. 
R. R. Co., 1 ;  R. R. Co, a. Win- 
ston-Salem, 11. 

Standing to question statute, Parent- 
Teacher Assoc. v. Bd. of Education, 
617. 

Waiver - 
of constitutional questions on post- 

conviction review, Aldridge v. 
State, 297. 

UONSTRUCJTIVE TRUST 

Property purchased during common 
law marriage, Ross v. Bampsort, 270. 

CONTEMPT OF COURT 

Order to show cause - 
sufficiency of notice to contemnor, 

I n  re Bd. of Commissioners, 626. 

Punishment for criminal contempt, Blue 
Jeans Corp, v. Clothing Workers of 
America, 245. 

Acceptance, communication of, Founda- 
tion ti. Basnight, 662. 

Accord and satisfaction, Lumber 00. v. 
Kincaid Carolina Corp., 342. 

Breach of contract - 
education of children, Sawyer v. 

Sawyer, 594. 
wrongful inducement, Sawyer 2;. 

Sawyer, 594. 

Cancellation of - 
fraudulent representation, Sexton 
v, Lilley, 606. 
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Consideration, Foundatiolz v. Basnight, 
652. 

Counterclaim in contract - 
action to remove cloud on title, 

Watson v. Caw, 287. 

Highway construction contract - 
claim for additional compensation, 

Teer CV. v. IIighway Comm., 126. 

Inducement of breach of contract, Sau-  
yer v. Rawyer, 594. 

Merger of prior negotiations, Gerdcs ? j .  

Shew, 144. 

Mistake of law, Gerdes v. Skew, 144. 

Modification of - 
bnrden of proof, Electro Lift a. 

Equipment Co., 203. 
mutual consent, Elt'ctro Lift 2;. 

Equipment Co., 2011. 
parol agreement, Electro Lift v. 

Equipment Co., 203. 

Peremptory inst~uctions, Electro Ijift 
v. Equipmmt Co., 203. 

Quantum meruit - 
pleadings and damages, Stout v. 

Smith, 81. 

Trolley specifications, Electro Lift v. 
Hquipment Co., 203. 

Joint tort-fertsors, Johnson v. Petree, 
20. 

Attorneys' fees, Perkins v. Ins. Go., 466. 

Contempt of court proceedings, I n  re 
Bd. of Comn%is.sioners, 626. 

Authority to determine jurisdiction, 
Kilby v. Dowdle, 450. 

Juvenile court proceeding, In re Bur- 
rw,  523. 

CRED'rn LIFE INSURANCE 

Action by debtor's administratrix, New- 
some O. Ins. Co., 161. 

CTClMINAL LAW 

Aider and abettor, 8. v. Garnett, 367. 

Appeal - 
abandonment of contentions, S. 2;. 

Johnson, 681. 
appendix to brief, summary of evi- 

dence, S. O. Barnes, 446; S. v. 
Willis, 641. 

case on appeal, addition of items 
after agreement by solicitor, S. 
a. H.ouston, 484. 

certiorari, belated appeal as, S. O. 

Cooper, 210. 
codefendants, one record on ap- 

peal, S. v. Barnes, 446. 
exception to judgment, S. v. Plan- 

ders, 505; 8. v. Williams, 515 ; 
S. v. Hitchcock, 676. 

failure to include charge in record, 
S. v. Ellisor, 314; S. v. IZitch- 
cock, 676. 

guilty plea, 8. u. McKin,non, 298. 
indictment, motion to dismiss, S. 
v. Smith, 4911. 

in forma pauperis appeal, I n  rre 
Burrus, 523. 

interlocutory order. appeal from, 
S. v. Smith, 491. 

nonsuit judgment, review of, S. O. 

Walls, 661. 
prejudicial error, burden of prov- 

ing, S. v. Mourning, 589. 
record on appeal, failure to show 

jurisdiction, 8. o. Byrd, 672. 
record on appeal, time of docket- 

ing, 8. v. Cooper, 210; S. v. 
Stewart, 249; S. v. McClai.n, 
265; S. v. Carnett, 367; S. v. 
She)-ron, 386; 8. v. Crifin, 397 ; 
S. v. Bamcs, 447; 8. v. Willis, 
641. 

right of appeal, 8. v. Allen, 612. 
statement of evidence, 8. a. Car- 

nett, 367. 
stenographic record. S. v. Allen, 

612. 
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superior court from inferior court, 
S. v. OverBy, 280. 

two appeals from one action, In  
re  Burrus, 523; S. v. Tyler, 682. 

withdrawal of, S. v. Byrd, 494. 

Ar,went of solicitor and counsel, S. 
v. Smith, 261. 

Attempt to commit crime, S. v. Bailey, 
407. 

Bloodstains - 
identity of, S. v. Willis, 641. 

Concurrent sentences- 
error relating to one count, S. v. 

Garnett, 367. 

Confessions - 
eEective notice of right to counsel, 
S. v. Robbim, 463. 

failure to find facts, 8. v. Parker, 
674. 

implicating co-defendant, S. v. Con- 
rad, 50. 

statement of co-conspirators, S. v. 
Conrad, 50. 

Consolidation of indictments for trial, 
8. v. Conrad, 50; S. v. Mourning, 569. 

Continuance, S. 1;. Murphy, 457. 

Cross-examination - 
of defendant as  to whereabouts of 

co-conspirators, 8. v. Kee, 508. 
of witnesses, S. v. Stallinus, 1%. 

Custody of accused during trial, S. I:. 

Barnes, 446. 

Double jeopardy - 
continuance of trial in municipal 

court, S. v. Stilley, 638. 
mistrial for illness of juror, 8. v. 

Ledbettcr, 303. 
mistrial with defendant's consent, 

S. v. Ledbetter, 303. 
ruling by court, necessity for, S. 

v. Ledbetter, 303. 

Evidence -- 
bloodstains, identity of, S. ti. Willis, 

641. 
corroborative evidence, S. v. Battle, 

588. 

defendant's criminal record, 8. 2;. 
Neely, 275. 

exceptions, necessity for, S. v. 
IIitchcoc7c, 676. 

harmless and prejudicial error, 8. 
v. Stallirigs, 184; 8. v. McCluin, 
2C.5. 

introduction of additional evidence, 
8. v. NeeZy, 472. 

knife found near crime scene, 8. 
v. Battle, 588. 

objection, necessity for, S. v. 
Clontx, 667. 

objection to, line of questioning, 
S. u. Sherron, 386. 

shorthand statement of fact, 8. z;. 

Bailey, 407. 

Federal prisoner - 
jurisdiction to try, S. v. IIouston, 

484. 

Fingerprint evidence, S. v. McClain, 
265 ; C7~apman v. State, 438. 

Former jeopardy (see Double jeopardy 
supra) 

Guilty plea -- 
appeal from, S. v. McKinnnn, 299; 

S. u. Cleaves, 506. 
in inferior court, evidence of, S. 

v. Overby, 280. 
voluntariness of, 8. v. Meginnon, 

299; S. v. Williams, 515. 

Identification of defendant - 
changed appearance, S. v. Blount, 

561. 
fingrrprint evidence, 8. v. McClain, 

2% ; Chapman v. State, 438. 
lineup, S. v. Grifln, 397. 
in-court, S. v. Grifin, 397. 
name, S. v. Walls, 661. 
on-the-scene identification, S. v. 

Bertha, 422. 
sufiiciency of evidence, 8. v. Mc- 

CZain, 265. 

Impeachment of defendant - 
instruction restricting evidence 

competent for, S. v. Sharon, 386. 
prior offenses, S. v. Stallin@, 184; 
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8. v. Shewon, 386; S. v. Warren, 
441. 

Incest - 
testimony of other instances, S. 2;. 

Sutton, 664. 

Instructions - 
burden of proof, S. v. Jackson, 459. 
contentions of parties, 8. v. Battle, 

588. 
corroborative evidence, S. v. Battle, 

588 ; S. v. Nuttom, 6M. 
defendant's prior convictions, S. 

v. Austin, 481. 
defense of intoxication, S. v. 

Bailey, 407. 
expression of opinion, S. u. Cooper, 

210; 8. v. Bertha, 422. 
failure of defendant to testify, S. 

v. Bailw, 407. 
improper review of voir dire testi- 

mony, S. u. Alexamder, 513. 
material fact not in evidence, 8. V. 

Bertha, 422; S. v. A l e ~ ~ n d e r ,  
513. 

verdict as to lesser offenses, S. v. 
Gaston, 575. 

Jnterested witnesses - 
instructions, 8. v. Gaston, 575. 

Intimidation of witness, S. v. Neely, 
275. 

Intoxication - 
defense o-f, S. v. Bailey, 407. 

Joint trial - 
confession implicating co-defend- 

ant, S. v. Conrad, 50. 

Jurisdiction - 
failure of record to show, S. 27. 

Byrd, 672. 
to try federal prisoner, S. v. Hous- 

ton, 484. 
trial upon warrant of inferior 

court, S. u. Byrd, 672. 

Jury trial, right to - 
misdemeanant tried in inferior 

court, S. v. Sherron, 386. 

Leading questions by solicitor, S. a. 
Battle, 588. 

Lineup identification - 
right to counsel, S. v. @%fin, 397. 

Mental capacity - 
instructions, 8. v. Kirby, 380. 
motion to determine, 8. v. Willis, 

641. 

Newspaper publicity - 
change of venue for, S. v. Conrad, 

50. 

Nonsuit - 
circumstantial evidence, S. v. Led- 

better, 303. 
motion for, necessity for ruling, 8. 

v. Garnett, 367. 
review where verdict set aside, 

Michaels v. Carson, 417. 

On-the-scene identification - 
right to counsel, 8. 1;. Bertha, 422. 

Post-conviction review - 
procedure, Aldridge v. State, 297. 
review of constitutional rights, 

Aldridge v. State, 297. 

Prejudicial error, test of, S. v. Garnett, 
367. 

Preliminary hearing - 
right to counsel, Chapman v. State, 

438. 

Punishment - 
appellate review of, 8. v. Stewart, 

249. 
consecutive sentences, S. v. Cleaves, 

506. 
credit for time in custody pending 

appeal to superior court, 8. v. 
Sherron, 386. 

cruel and unusual, S. v. McKinney, 
107. 

defendant's courtroom conduct a s  
affecting, S. v. Stallings, 184. 

factors which judge may consider, 
8. v. Stewart, 249. 

increased sentence upon appeal 
from inferior court, 8. ti. Sher- 
ron,, 386. 

motives of trial judge, 8. v. Mc- 
Kinney, 107. 

place of imprisonment, Central 
Prison, S. v. Sl~aron, 386. 
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statutory arson, S. v. Stewart, 249. 

Repeated offenses. prosecution for, S. 
z. Walls, 661. 

Spccial venire, motion for, S. v. Led- 
better, 303. 

Stenographic record - 
availability on appeal, S. v. Allen, 

612. 

Suspended sentence - 
appeal from, S. v. Baynard, 645. 
reasonableness of condition, S. z. 

Baynard, 645. 
reasonableness of duration, S. v. 

Baynard, 645. 
revocation of, S. v. bohn,son, 681. 

Submission of lesser offense, S. v. 
Strickland, 105; S. v. Bailey, 407. 

Venue, change of - 
motion for, S. v. Ledbetter, 303. 
pretrial publicity, S. v. Conrad, 50. 

Verdict - 
guilty of "manslaughter", 8. v. 

Ledbetter, 303. 
motion to set aside, 8. v. Ledbet- 

ter, 303; S. v. firby, 380; Mi- 
chaels 1;. Carson, 417. 

order setting aside, nccessity for 
findings, Michaels v. Carsov~, 
417. 

recall of jury and retaking of, S. 
v. Ledbetter, 303. 

Voir dire hearing - 
failure to find facts as to admis- 

sibility of confession, 8. .u. 
Parker. 674. 

CRiOS'S BURNING 

Impeachment of witness, S. a. Stallings, 
1S4. 

(JCIS!CUDY OF INFANTS 

Modification of consent judgment - 
changed conditions, Elmwe v. EZ- 

more, 192. 

DEOLAR,AmRY JUDGMENT 

Gost of railroad overpass, Raleigh v. 
R. R.  Co., 1. 

DEEDS 

Encumbrances, covenant against - 
action for breach, Gerdes v. Shew, 

144. 

Facts disclosed in dced - 
duty to make inquiry, Highway 

Comm. v. Wortman. 546. 

Map or plat in deed, registration of, 
Highway Comrn. v. Wortman, 546. 

Merger of prior negotiations, Gerdes v. 
Shew, 144. 

Restrictive covenants - 
change of charactcr of neighbor- 

hood, Hale v. Moore, 374. 

DEEDS OF TRUST 

See Mortgages and Deeds of Trust this 
Index. 

DEMURRER 

See Pleadings this Index. 

DIVORCE AND ALIMONY 

Adultery - 
evidence of, Hicks v. Hicks, 28. 

Alimony without divorce - 
sufficiency of pleadings, Richard- 

son v. Richardson, 99. 

Child custody - 
modification of consent judgment 

for changed circumstances, El- 
nwre v. Elmore, 192. 

wishes of child, Elmore v. Elmore, 
192. 

Domicile of wife of soldier, Rector 27. 

Rector, 240. 

Foreign decree of divorce, collateral at- 
tack, Thrasher 1;. Thrasher, 534. 

Incurable insanity - 
continuous confinement, Vaughan 

v. Vaughan, 253. 

Recrimination, Hicks v. Hicks, 28. 
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DOMICILE Right of way - 
agreement, McNeill v. Highway 

Divorce action - Comm., 354. 
citizen of another country, Rector reference in deed, duty make in- 

v. Rector, 240. quiry, Highway Comm. v. Wort- 
wife of soldier, Rector v. Rector, man, 546. 

240. 
Encumbrances, covenant against - 

DOUBLE JEOPARDY action for breach, Gerdes v. Shew, 
144. 

Mistrial - 
for illness of juror, 8. v. Ledbetter, ESCAPE 

303. 
By leaving work gang, S. v. Warren, with defendant's consent, 8. v. Led- 

better, 303. 
Justification for escape - Continuance of trial in municipal court, deprivation of procedural rights, 

fl. v. Stilley, @8. S. v. Warren, 441. 
Ruling by court, necessity for, S. z;. Proof of custody - Ledbetter, 303. commitment issued bv citv record- 

er's court, S. v. Wells, 661. 
DOWER 

Second escape, prosecution for - 
Registration of deed of trust a s  notice proof of first conviction, S. v. 

of widow's dower right, Morehead v. Walls, 661. 
Harris, 235. 

ESTOPPEL 
DRIVEE'S LImNSE 

Breach of covenant against encum- 
Revocation of - brances, Gerdes v. Shew, 144. 

out-of-state suspension, Parks u. 
Howland, 197. EVIDENCE 

review in superior court, Parks v. 
Howland, 197. Adultery of spouse, Hicks v. Hicks, 28. 

EJUSDEM GENERIS 
Business records, Thompson Apex Co. 

v. Tire Service, 402. 

Construction of bequest in will, Adler Court records, Summey v. McDowell, 
a. Trust Co., 600. 62. 

EMINENT DOMAIN 
Expert medical testimony, Petty z;. As- 

sociated Transport, 361. 

Access to highway - Fingerprint evidence, S. v. McClain, 
denial of right to, Highway Comm. 265; Chapman v. State, 438. 

v. Realty Corp., 215. 
right-of-way agreement, McNeill v. Further answer and defense- 

Highway Comm., 354. admissibility, Wiles v. Mullinaa, 
73. 

service road, Highway Comm. v. 
Wortman, 546. Handwriting. testimony of, Clayton v. 

Ins. Co., 43. 
Damages - 

denial of right of access to high- Industrial Commission judgment- 
way, Highway Comm. v. Realty admissibility, Wiles z;. Mullinax, 
Corp., 215. 73. 
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Judicial notice - 
gender of names and pronouns, 

Lowc's v. Worlds, 293. 
manufacturer's quality control tcst- 

ing, T7~ompson Apex Co. v. Tire 
Service, 402. 

Letter, competency of, Clayton v. Ins. 
Go., 43. 

Par01 evidence - 
negotiable instruments, Yates v. 

Brown, 92. 

Transcript of former trial, GZymph 9. 
GZymph, 274. 

EXEOU!FORS AND 
ADMINISTRATORS 

Personal services rendered decedent - 
instruction on damages, Burns v. 

Burns, 426. 

presumption that sister-in-law's ser- 
vices not gratuitions, Burns v. 
Burns, 426. 

EXPRESS TRUST 

I n  realty, Pegram 2;. Tonzrich Corp., 
413. 

EXTRADITION 

Motion to quash indictment - 
invalid extradition, 8. 2j. Mourning. 

569. 

"EXTRA WORK" 

Highway construction contract, Teer 
Co. v. Highway Comm., 126. 

PAIA3E PRETENSE 

Elements of, S. v. Houston, 484. 

Indictment, S. v. CZontx, 6G7. 

Sufficiency of evidence, 8. v. Houston, 
484. 

FINGERPRINTS 

Admissibility, Chapman v. State, 438. 

Nonexpert testimony, S. v. MeClcvin, 
2%. 

FORCE ACCOUNT 

Highway construction contract, Teer 
Co. v. Highway Comm., 126. 

F'ORMER JEOPARDY 

See Double Jeopardy this Index. 

FRAUD 

In the factum and in the treaty, Jar- 
vis 2;. ParneZZ, 4d2. 

In procurement of note, Jarvis v. Par- 
neZZ, 432. 

Perjury in obtaining judgment, 
Thrasher v. Tlcrasher, 534. 

GAMBLING 

Illegal possession of gambling devices, 
R. v. Sheppard, 670. 

HIGHWAYS AND CAR'IWAYS 

Access to highway - 
denial of right to, Highway Comm. 

v. Realty Corp., 215. 
right-of-way agreement, McNeill v. 

IIighway Comm., 354. 
service road, Highway Comm. v. 

Wortman, 546. 

Board of Review - 
proceeding before, Teer Co. v. 

Highwau Comm., 126. 

Highway construction work - 
claim for additional compensation 

for, Teer Co. v. Highway Comm., 
126. 

extra work, Teer Co. v. Highway 
Conzm., 126. 

force account, Teer Co. v. Higk- 
way Comm., 126. 

interest on award for, Teer Co. v. 
Iliyhway Comm., 126. 

Negligence of highway employee - 
creating hole in shoulder of road, 

Mackeg v. Highway Comm., 630. 

Right of way - 
agreement, McNeiZZ v. Highway 

Comm., 354. 
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reference in deed, duty to make 
inquiry, Highway Comm. v. 
Wortnzan, 546. 

State highway system - 
municipal streets, R. B. Co. v. 

Winston-Salem. 11. 

HOMICIDE 

Abuse or neglect of child, S. v. Ledbet- 
ter, 303. 

Evidence - 
bloodstains, identity of, S. v. 

Willis, 641. 
knife found near crime scene, S. 

v. Battle, 588. 

Involuntary manslaughter - 
abuse or neglect of child, S. v. Led- 

better, 303. 
verdict of guilty of "manslaugh- 

ter," 8 .  v. Ledbetter, 303. 

Mental capacity - 
instructions, S. v. Xirby, 380. 

Presumptions - 
deadly weapon, use of, S. v. Battle, 

588. 

Second degree murder - 
s~~fficiency of evidence, S. v. Kirby, 

380. 

Self-def ense - 
burden of proof, S. v. EirBg, 380. 
instructions on, S. v. Battle, 588. 
restoration by quitting argument, 
S. v. Rameu, 469. 

Charitable immunity - 
eft'ect of liability insurance, Helms 

v. Williams, 391. 

Negligence in selection of nurses, IJelms 
v. Williams, 391. 

HOUSEBOAT 

Whether a personal eEcct in a bequest, 
Adler v. Trust Go., 600. 

HUSBAND AND MTFE 

See Divorce and Alimony this Index. 
Constructive trust - 

property purchased during common 
law marriage, Ross v. Sampson, 
270. 

IDENTIFICATION OF 
DErnNDANT 

Changed appearance, S. v. Bbunt ,  561. 

Fingerprint evidence, S. v. McClain, 
265 ; Chapman v. State, 438. 

In-court identification, S. v. Griflin, 397. 

Lineup, right to counsel, S. v. Grifin, 
397. 

Name, 8. v. Walls, 661. 

On-the-scene identification, right to 
counsel, S. v. Bertha, 422. 

Sufficiency of evidence, 8. v. McCZairt, 
265. 

IMPLIED WARRANTY 

See Sales this Index. 

Testimony of other instances of, S. v. 
Suttolz, 664. 

INDICTMENT AND WARRANT 

Appeal from denial of motion to dis- 
miss, S. v. Smith, 491. 

Authority of municipal oEcer to  serve, 
S. v. Cooper, 210. 

Rill of particulars - 
conspiracy indictment, S. v. Con- 

rad, 50. 

Issuance of warrant - 
oath of complaining witness, S. v. 

Stallin.gs, 184. 

Motion to quash -- 
caption, failure to show year re- 

turned, S. v. Mourning, 569. 
discretion of trial court, S. v. Stall- 

ings, 184. 
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extradition invalid, 8. v .  Moumz- Conflict of laws, Claytou v. Ins. Co., 43. 
ing, 569. 

Credit life insurance - 
grounds for, S. v. Mourning, 569. action by debtor's administratrix, 

Ownership of property stolen, S. 11. Newsome v. Ins. Co., 161. 
Smith. 261. reuossession of chattel after debt- 

or's death, Newsome u. Ins. Co., 
Waiver of issuing officer's incapacity. 161. 

S. 1;. Stallings, 184. 
Fire policy - 

INFANTS cancellation of, Everett v .  Ins. Co., 
501. 

Custody of - return of wrong policy by insured, 
modification of consent judgment Esei-ett v. Ins.  Co., 501. 

fur changed circumstancws, El- - 
more a. Elmore, 192. Garage liability policy, Phillips v. Ins. 

wishes of child, Elmore v .  Elmorc~, Go., Ga'5. 
192. 

Group liability policy, Clayton v .  Ins. 
Involuntary manslaughter - Co., 4.3. 

abuse or neglect of child, 8. v .  Led- 
better., 303. IIospital arcident policy - 

"month" defined, Iiennody 1;. Ins. 
Juvenile court proceeding, 1% 1.e Bur- Co., 77. 

rus, 523. 

parent-child relationship, no presump- Life insurance- 

tion of fmud, I n  re Wi l l  of Good- surviving widow, separation under 

son, 257. deed of separation, Zachary v. 
Trust  Go., 221. 

INSANITS Workmen's compensation insurance - 
As grounds for divorce, Vaughan 1;. negligent failure of agent to pro- 

Vaughan, 253. cure, Wiles v. Mullinaa, 73. 

On aspects of negligence, Farmer w. 
Reynolds, 554. INFOXICIATTNG LIQUOR 

Bear license, suspension of - 
INSURANCE exhaustion of administrative rem- 

Agent - edies, Porter v. IId. of Aleohalic 
negligent failure to procure corn- Controt, 2%. 

pensation insurance, Wiles v .  
Mullinaz, 73. Defense of intoxication, S. v. Bailey, 

407. 
Attorneys' fees, Perlcivts v. Ins. Co., 466. 

Driving under the influence of, Arant 
Binders - . v. Ransom, 89. 

burden of nroof, Wiles v. MnZZimx, 
73. 

INVQLUNTARN MANSLAUGHTES 
Collision insurance - 

subrogation of insurer, Jeffries v. Abuse or neglect of child, S .  v .  Ledbet- 
Iris. Co., 102. tw, 303. 
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Verdict of guilty of "manslaughter," JUVENILE WURT PROCEEDING 
8. v. Ledbetter, 303. Exclusion of general public, I n  re Bur- 

rus, 523. 
JUDGMENTIS 

Jury trial, I n  re  Burrus, 523. 
Collateral attack, Thrasher v. Thrasher. 

534. KIDSNAPPING 
Consent judgment, Sawyer 0. Sawyer9 Sentence for, 8. v. gotofsky, 302. 

594. 

Default judgment - 
sufficiency of complaint to support, 

Lowe's v. WorZds, 293. 

Foreign judgment - 
collateral attack, Thrasher v. 

Thrasher, 534. 

Res judicata - 
award of Industrial Commission, 

Wiles v. Mullinax, 73. 
demurrer for failure of complaint 

to state cause of action, Cobb v. 
Clark, 230. 

LARCENY 

Error relating to one count in prose- 
cution on two-count indictment, 8. u. 
Garnett, 367. 

Felonious larceny - 
punishment for, 8. v. Reed, 109. 

Instructions - 
expression of opinion on evidence, 

8. v. Bertha, 422. 
identity of TV sets, S. v. Jackson, 

459; 8. v. NeeZy, 472. 

effect of prior judgment on right of Nonsuit - 
contribution, Johnson v. Petree, sufficiency of evidence, 8. v. NeeZy, 
20. 472. 

JUDICIAL NOTICE 
Presumption - 

recent nossession of stolen nron- 
A A 

Gender of names and pronouns, Lowe's erty, 8 .  v. Hmith, 261 ; 8. v. Jacl- 

v. Worlds, 293. son, 459. 

Variance - Manufacturer's quality control test- 
ownership of stolen property, 8. ing, Thompson Apex Co. v. Tire 8er- 

vice, 402. Smith, 261. 

JURISDICTION 

Authority of courts to determine, Kilby 
v. Dowdle, 450. 

Failure of record to  show, 8 .  v. Byrd, 
672. 

JURY 

Competency of jurors - 
acquaintance with State's witness, 

S. v. Blount, 561. 

Special venire, motion for, S. v. Led- 
better, 303. 

Verdict - 
recall of jury and retaking of, R. 

v. Ledbetter, 303. 

LIMITATION OF ACTIONS 

Reinstatement of suit dismissed in Fed- 
eral C1ourt, Cobb v. Clark, 230. 

LIQUIDATED AcxmuNT 

Accord and satisfaction, Lumber Go. v. 
Kincaid Carolina Corp., 342. 

LIS PENDENS 

Vacating notice of in action not affect- 
ing title to real property, Pegram a. 
Tomrich Gorp., 413. 

MASTER AND SERVANT 

See Workmen's Obmpensation this In- 
dex. 
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MAXrnN, TOWN OF 

Authority of officer to serve warrant, 
S. v. Caoper, 210. 

MISTAKE OF LAW 

Defense, covenant against encum- 
brances, Gerdes v. Shew, 144. 

"MONTH" 

Hospital accident policy, Kennedl~ G. 
Ins. Go., 77. 

MORTGAGES AND DEEDS 
OF !lFtUST 

Chattel mortgage - 
credit life insurance, Newsome o. 

I m .  Co., 161. 

Foreclosure by action - 
trustee as  necessary party, Watson 

v. Carr, 287. 

Injunction to prcvent foreclosure, 
Pinev Mountain Properties v. Supply 
Co., 334. 

Registration a s  notice of widow's 
dower right, Morehead v. Hwriu, 
235. 

Substitution of construction loan deeds 
of trust, Piney Mountain Properties 
v. Supply Co., 334. 

MOTORCYCLIST 

Sec Automobiles this Index. 

MUNICIPAL CORPORATIONS 

Grade crossing signals - 
allocation of costs of, 12. R. GO. 9. 

Winston-Salem, 11. 

Railroad overpass - 
responsibility for cost of, Raleigh 
v. R. R. Co., 1. 

Tort liability - 
governmental v. proprietary func- 

tions, Rappe v. Caw,  497. 

Tra~ffic lights, maintenance of, Rappe 
v. Carr, 497. 

Widening street - 
railroad overpass, Raleigh V. R. R. 

Co., 1. 

Zoning (See Zoning this Index.) 

NAME 

Proof of identity of defendant by, S. 
v. Walls,  661. 

NEGLIGENCE 

Aspects of negligence - 
instructions on, Farmer v. Rey- 

nolds, 554. 

Contributory negligence - 
pleading in tort claims action, Par- 

sons 1;. Board of Education, 36. 

Instructions - 
on aspects of negligence, P a m ~  

v. Reynolds, 554. 

Negligence defined, Mackey v. Highmay 
Comm., 630. 

Skidding on ice a t  intersection, Clark 
v. Jackson, 277. 

Statute of limitations - 
reinstitution of suit dismissed in 

k'ederal Court, Cobb v. Clark, 
230. 

See Bills and Notes and Uniform Com- 
mercial Code this Index. 

OBSTRUCTING JUSTICE 

Intimidation of witnesses, S. v. Neely, 
275. 

PARTIES 

Necessary parties, Cilliam v. Ruf in ,  85. 

PEIIESTRIAN 

See Auton~obiles this Index. 

PER JURY 

Obtaining judgment by, Thrasher v. 
Thrash,er, 534. 
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PICIRETING ACTMTY 

Contempt of court for violation of order 
restraining, Blue Jeans Corp. v. 
Clothing Workers of America, 245. 

PLEADINGS 

Allegata and probata, Burns v. Burns, 
426. 

Contributory negligence - 
Tort Claims Act, Parsons u. Bd. of 

Education, 36. 

Counterclaim in contract - 
subject of the action defined, Wat- 

son v. Caw, 287. 

Demurrer - 
breach of contract, Sawyer v. Saw- 

yer, 594. 
construction of instrument, Sawyer 

v. Sawyer, 594. 
failure of complaint to state cause 

of action, Cobb v. CZark, 230. 
judgment for misjoinder of parties 

and causes, GilZiam u. Rufin, 85. 
pointing out defect in complaint, 

Berrg v. Wilmington, 648. 
repugnant pleadings, Sawyer u. 

Sawger, 594. 
res judicata, Cobb v. Clark, 230. 

Judgment on pleadings - 
collision insurance action, Jeffries 
v. Ins. Go., 102. 

motion for, Jeffries v. Ins. Co., 102. 

Legal conclusions of pleader, Sawyer 
2j. Sawyer, 594. 

Misjoinder of parties and causes- 
amendment to join same defend- 

ants, GilZiam v. Rufin, 85. 
judgment on demurrer, Gilliam a. 

Rufln, 85. 

Motion to strike - 
immediately appealable, Johnson 

v. Petree, 20. 
redundancy, Johnson v. Petree, 20. 

Plea in bar - 
release from liability, Sexton v. 

LiZZw, 606. 

Prayer for relief, Burns V.  bur^, 426. 

Release from liability - 
avoidance of, Sexton v. LiZZcy, 606. 
burden of proof, Sexton v. LilZq, 

606. 
failure to read contract, Sexton u. 

Lilley, 606. 
fraud, Sexton v. Lilley, 606. 

Statement of cause of action, Burns v. 
Burns, 426. 

Statute - 
allegations of, Richardsolz v. Rich- 

ardson, 99. 

POLICE POWER. 

Grade crossing - 
allocation of costs of improvement 

of, R. R. Co. v. Winston-Salem, 
11. 

Railroad overpass, Raleigh v. R. It. 
Co., 1. 

Reasonableness - 
changed conditions, Raleigh a. R. 

R. Co., 1 ;  R. R. Co. v. Winston- 
Salem, 11. 

POST CYINVIUFION HEARING 
ACT 

Procedure, AZm'dge v. State, 297. 
Review of constitutional rights, AZd 

ridge 2;. State, 297. 

PRELIMINARY HEARING 

Right to counsel, Chapman v. State, 
438. 

From use of deadly weapon, 8. u. 
Battle, 588. 

PRINCIPAL AND AGENT 

Commercial paper, agency in, Jaruis u. 
Parnell, 4.32. 

PRIVATE SCHOOLS 

See Schools this Index. 
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QUANrVM MERUIT 

See Quasi Contracts this Index. 

QUASI CONTRAeTS 

Damages, measure of, S6out 2;. Xmith, 
81. 

Implied contract for services rendered, 
Burns v. Burns. 426. 

RAILROADS 

Crossing accidents, Brown v. R. R. GO., 
169. 

Grade crossing signals - 
allocation of costs of, R. R. CO. V. 

Winston-Salem, 11. 

Overpass - 
responsibility for cost of, Raleigh 
v. R. R. Co., 1. 

RAPE 

Assault with intent to commit rape- 
intent to have carnal knowledge of 

prosecutrix a t  all events, S. 1'. 

Walker, 478. 
sufficiency of evidence, S. v. 

Walker, 478. 

Instructions - 
verdict as  to lesser offenses, 8 .  v. 

Gaston, 575. 

RECENT POSSESSION OF 
STOLEN PROPERTY 

Presumptions arising from, 8.  2;. Smith, 
261; AS. v. Jackson, 459. 

RECRIMINATION 

Defrnse in divorce action, Hicks V. 
Hicks, 28. 

REGISTRATION 

Automobilrs - 
evidence of ownership and respon- 

sibility, Phil l ip  v. Ins. Co., 6%. 

Deed of trust as  notice of widow's 
dower right, Morehead v. Harris, 238. 

Facts disclosed in instrument - 
duty to make inquiry, Highway 

Comm. v. Wortman, 546. 

Highway right of way, Highujaw Comm. 
v. Wortman, 546. 

Map or plat in deed, Highway Comm. 
v. Wortmaw, 546. 

RELEASE FROM LIABILITY 

Burden of proof - 
avoidance of, Sexton v. Lilley, 606. 

Failure to read release, Sexton v. 
LilZey, 606. 

RES JUDICATA 

Court of Appeals decision, Summey v. 
McDowell, 62. 

Demurrer - 
failure of complaint to state cause 

of action, Cobb v. Clark, 230. 

Industrial Commission award, Wiles v. 
Mullinax, 73. 

Prior judgment attacking right of con- 
tribution, Johnson v. Petree, 20. 

RESISTING A.REJ3ST 

Prosecution, S. v. Cooper, 210. 

1tESULTING TRUST 

I n  realty, Pegram v. Tomrich Corp., 
413. 

ROBBERY 

Armed robbery - 
sentence for, S. v. Kotofsky, 302. 
submission of common law robbery, 

8 .  v. Strickland, 105. 

Attcmpt to commit common law rob- 
bery, S. v. Bailey, 407. 

Instructions - 
subordinate feature of case, S. v. 

Blount, 561. 

Submission of attempted larceny, neccs- 
sity for, S. v. Bailey, 407. 
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Sufficiency of evidence, Cha@man v. 
State, 438. 

SALES 

Implied warranty - 
counterclaim for breach of, Yen- 

denhall v. Garage, Im., 226. 

Purchase price, action to recover - 
judgment by default, Lowe's v. 

Worlds, 293. 

SCHOOL BUS ACXYIDENT 

Tort claim, Parsons v. Board of Edu- 
cation. 36. 

SCHOOLS 

Necessary expense, Parent-Teacher 
Assoc. v. Bd. of Education, 617. 

Public school system - 
county technical institute, Parent- 

Teacher Assoc. v. Bd. of Educa- 
tion, 617. 

Tuition, action for - 
sufficiency of evidence, Foundution 
v. Basnight, 652. 

STATE 

Interest against, Teer Co. v. Highway 
Comm., 126. 

Tort Claims Act - 
school bus accident in Virginia, 

Parsons v. Board of Education, 
36. 

negligence of highway employee in 
creating hole in shoulder of road, 
Mackey v. Highway Cornm., 630. 

STATE HIGHWAY SYSTEM 

Grade crossing signals, R. R. Go. v. 
Winston-Salem, 11. 

I n  automobile accident, Johnson v. Pet- 
ree, 20. 

SUICIDE 

Workmen's compensation benefits, 
Petty v. Associated Transport, 361. 

SURVIVING WIDOW 

L i e  insurance, separation under deed 
of separation, Zachary v. Trust Co., 
221. 

TAXATION 

Expenditure of funds - 
county technical institute, Paremt- 

Teacher Assoc. a. Bd. of Educa- 
twn, 617. 

Necessity for vote - 
operation of county technical insti- 

tute, Parent-Teacher Assac. v. 
Bd. of Education, 617. 

TIME 

"Month" - 
hospital accident policy, Kennedy 

v. Ins. co., 77. 

TIP BOARDSS 

Illegal possession of, B. v. Sheppard, 
670. 

TORT CLAIMS ACT 

Contributory negligence - 
necessity for pleading, school bus 

driver, Parsons v. Board of Edu- 
cation, 36. 

Negligent act v. omission, Yackey a. 
Highway Comm., 630. 

Negligence of employee - 
creating hole in shoulder of road, 

Mackey v. Highway Comm., G30. 

Review of Industrial Cbmmission de- 
cision, Parsons v. Board of Eduoa- 
tion, 36. 

School bus accident in Virginia, Par- 
sons v. Board of Education, 36. 
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Contribution - 
joint tort-feasors in automobile ac- 

cident, Johnson v. Petrec, 20. 
prior judgment as res judicata, 

Joh?%son a. Pctree, 20. 

Municipal liability - 
maintenance of traffic lights, Rappe 

v. Carr, 497. 

Release from liability, Sexton v. Lilley, 
606. 

Traffic lights - 
municipal tort liability, Rappe 2;. 

Caw,  497. 

TRESPASS TO TITLE 

Instructions on adverse possession, 
Overmun v. Saunders, 678. 

TRIAL 

Agreement of the parties, Lumber CO. 
a. Kincaid Carolina Corp., 342. 

Consolidation of actions by driver and 
pzassenger, Kinney v. Goley, 325. 

Expression of opinion by judge, Elcctro 
L i f t  v. Equipment CO., 203. 

Instructions - 
additional instructions, I n  re Een- 

derson, 56. 
applying law to evidence, Overman 

v. Saunders, 678. 
issues submitted, Clayton v. Ins. 

Co., 43; Electro L i f t  v. Equip- 
ment Co., 203. 

Jury, function of, Lineback v. Wood, 
612. 

Limitation of actions - 
reinstatement of suit dismissed in 

Federal Court, Cobb v. Clark, 
230. 

TRUSTS 

Constructive trust of property pur- 
chased during common law marriage, 
Ross v. Sampson, 270. 

Express trust in realty, creation of, 
Pegram v .  Tomrich Corp., 413. 

Resulting trust in realty, Pegram v. 
Tomrich Corp., 413. 

UNIFORM COMMERCEAL CODE 

Acceptance under reservation of rights, 
Lumber Co. v .  Iiincaid Carolina 
Corp., 342. 

Date of application of, Lumber Go. v. 
Kincaid Carolina Corp., 342. 

Interpretation, Lumber Co. o. Kincaid 
Carolina Corp., 342. 

UNIFORM C;ONTaIBUTION 
AMONG JOINT TORT- 
FEASOKS, ACT 

Applicability to automobile accident, 
Johnson v. Petree, 20. 

U!IXLITIEB COMMISSION 

Findings of fact, Utilities Comm. v. 
Coach Co., 116. 

Public convenience and necessity, Util- 
ities Comm. v. Coach Go., 116. 

Bequest, designation of - 
whether houseboat is a personal 

effect, Adler v. Trust Co., 600. 

Caveat proceeding - 
presumption of fraud, I n  re  Will  

of Goodson, 257. 
undue influence in making will, I% 

re  Wi l l  of Goodson, 257. 

"Effects", Adler v. Trust  Go., 600. 

Houseboat - 
a s  personal effect in bequest, Ad- 

Zer v. Trust Go., 600. 

"Personal effects", Adler v. Trust (70.. 
600. 

Rules of construction, Adler v .  Trus t  
Co., 600. 
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WPJ!NES~SEIS 

Intimidation of, 8. v. Nee&, 276. 

WORKMEN'S COMPENSATION 

Accident arising out of employment, 
McManus u. Chiok Haven Farms, 
177. 

Compromise settlement -- 
motion to set aside, Hartsell v. 

appellate review of, Petty v. Asso- 
ckzted Tramport, 361. 

Injuries compensable - 
employee's personal mission, Kilby 

u. Dowdle, 450. 

Insurance agent - 
negligent failure to procure com- 

pensation insurance, Wiles 27. 

Mullinax, 73. 

Cotton Mills, 67. Insurance binders - 
Death benefits - burden of proof, Wiles u. Mullinas, 

automobile accident between work 73. 
site and employer's plant, Mc- 
Manus Q. Chick Fams, Suicide following accident, Petty u. As- 

177. sooiated Transport, 361. 

employee killed while assisting 
third party, Short v. Hosiwg 
Mills, 290. ZONING 

suicide following accident, Pettg u. action to restrain noncompliance- 
Associated Transport, 361. exhaustion of administrative rem- 

Findings required of Industrial Com- edies, Hillsborough u. Bmith, 316. 
mission, McManus u. Chick Haven 
F a m s ,  177. Instructions as  to defenses, Hills- 

borough v. M t h ,  316. 
Industrial Commission decision - 

admissibility of, Wiles v. Mullinax, Reliance upon building permit, Hills- 
73. borough u. Bmith, 316. 




