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WHEREAS, James Colly Farfhing, a member of  the Court of  
Appeals of North C a d i n a ,  died 072 December 6 ,  196'7 in Raleigh, 
Xorth Curolina; and 

W H E R E A S ,  Judge 1~'arthirzg u1u.s born on January 12, 1913 in 
/,emir, North Cmolina, and u u s  educated i n  the public schools oj 
Lenoir, Lenoir-Izhyne College, and the Univers l t~  of North Car- 
olina Law School; and 

W H E R E A S ,  after his cidmission lo the A'orth Carolina Rar in 
July 1938, he practiced laz~l in Lenoir, North Carolzna, until he be- 
came Solidtor of the Sixteenth ,Solicitorin1 Tlisfrict i n  Janum-y 
1947, having also served as Solicitor of Caldzccll Coun,ty R e c o r d e ~ ' ~  
Court from 19./,1-46 with the exception of time spent in active .mi&- 
tary service; and 

W H E R E A S ,  Judge Farthing serz~ed ~ 7 t h  outsfandinq ability as 
Solicitor of the Sixteenth Solicitorial Distnct from January 1947 
until his appointment to the Superior Court, his onlh of ofice as a 
Superior Court Judge having been adrninzsfered on Jiily 3 ,  1957; and 

W H E R E A S ,  he s ~ r v e d  the State i n  this cnpactty with distinction 
until his appoirztment to the Courf of Appeals on July 1, 1,967; and 

W H E R E A S ,  Judge Forthing ~ c a s  a devoted member of the 
Methodist Church in  Lenoir where he served as chairman of zts 
oficial board in 1951 and as a Sundny School teacher for many 
years; and 

W H E R E A S ,  Judge Farthing was an active member of the I '  ~zoris 
Club which he served in  many capacities, including State President; 
and 

W H E R E A S ,  he was highly esteemed for his able service as So- 
licitor and Judge; and 

W H E R E A S ,  his outstanding ability; his dcvotioa to his family, 
church, community and friends; his love of his state and his coun- 
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t ry ;  and the wurmth and loyalty of his friendship have won for 
him the admiration and respect of all who knew him; and 

W H E R E A S ,  i n  his passing, the legal profession and the judic- 
iary of  the Sfate  of ATorth Carolina have lost a72 outstanding mem- 
ber; 

NOW, THEREFORE, Be i t  Resolved: 

That  i n  the pussing oj Jarr~cs Colly Parthing the Aiorth Car- 
olina Court of Appeals has lost an outstanding member and the 
State of North Carolina has lost an able servant. 

That  a copy of this 12esolution be incorporated as a part of the 
record of the proceedings of this Court in conference, and a copy 
be transmitted to the family of James? Colly Furthing. 

Adopted by  the Court of Appeals 22 January 1968. 
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CALL O F  CALENDAR IN THE COURT O F  APPEALS 
SPRING SESSION, 1968. 

The Court of Appeals will meet in Raleigh in the State Legislative Build- 
ing, Room 1327, on Tuesdays for the Call of the Calendar as  follows: 
THIRD DIVISION 
SEVENTEENTH AND TWENTY-FIRST DISTRICTS appeals will be called 

Tuesday, January 23, and succeeding days. 
In order for an appeal to be heard a t  this Call, the Record on Appeal must 

be docketed by 10 A.M. Tuesday, December 26, 1967. 
Appellant's brief must be filed by noon of January 2. 
Appellee's brief must be filed by noon of January 9. 
EIGHTEENTH AND NINErPEESTH DISTRICTS appeals will be called Tues- 

day, January 30, and succeeding days. 
In  order for an appeal to be heard a t  this Call, the Record on Bppeal must be 

docketed by 10 A.M. Tuesday, Januaw 2. 
Appellant's brief musl be filed by noon of January 9. 
Appellee's brief must be filed by noon of January 16. 
TWENTIETH, TWENTY-SECOKD AKD TWENTY-THIRD DISTRICTS ap- 

peals will be called Tuesday, February 6, and succeeding days. 
In  order for a n  appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A.M. Tuesday, January 9. 
Appellant's brief must be filed by noon of January 16. 
Appellee's brief must be filed by noon of January 23. 
SECOND DIVISION 
NINTH, TWELFTH AND THIRTEENTH DISTRICTS appeals will be called 

Tuesday, February 20, and succeeding days. 
I n  order for an appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A N .  Tuesday, January 23. 
Appellant's brief must be filed by noon of January 30. 
Appellee's brief must be filed by noon of February 6. 
TENTH AND ELEVENTH DISTRICTS appeals will be called Tuesday, Feb- 

ruary 27, and succeeding days. 
In order for an appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A.M. Tuesday, January 30. 
Appellant's brief must be filed by noon of February 6. 
Appellee's brief must be filed by noon of February 13. 
FOURTEENTH, FIFT'EENTH AA7D SIXTEEKTH DIS1'RIaTS appeals will 

be called Tuesday, March 5, and succeeding days. 
I n  order for an appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A X .  Tuesday. February 6. 
Appellant's brief must be filed by noon of February 13. 
Appellee's brief must be filed by noon of February 20. 
FOURTH DIVISION 
TWENTY-SIXTH, TWENTY-NINTH AND THIRTIETH DISTRICTS appeals 

will be called Tuesday, March 26, and succeeding days. 
In  order for an appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A.M. Tuesday, February 27. 
Appellant's brief must be filed by noon of March 5. 
Bppellee's brief must be filed by noon of March 12. 
TWENTY-FOURTH, TWENTY-FIFTH, TWENTY-SEVENTH AND TWEK- 

TY-EIGHTH DISTRICTS sppeals will be called Tuesday, April ,2, and 
succeeding days. 

In  order for an appeal to be heard a t  this Call, the Record on appeal must be 
docketed by 10 A.M. Tuesday, March 5. 

Appellant's brief must be filed by noon of March 12. 
Appellee's brief must be filed by noon of March 19. 
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FIRST DIVISION 
FIRST, SECOND, THIRD AND SEVENTH UISTIZICTS appeals will be called 

Tuesday, April 23, and succeeding days. 
I n  order for an appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A.M. Tuesday, March 26. 
Appellant's brief must be filed by noon of April 2. 
Appellee's brief must be filed by noon of April 9. 
FOURTH, FIFTH, SIXTH AND EIGHTH DISTRICTS appeals will be called 

Tuesday, April 30, and succeeding days. 
I n  order for an appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A.M. Tuesday, April 2. 
Appellant's brief must be filed by noon of April 9. 
Appellee's brief must be filed by noon of April 16. 

(Second Call for Each District in Spring Session) 

THIRD DIVISION 
SEVENTEENTH, EIGHTEENTH, AKD TWEXTY-FIRST DISTRICTS ap- 

peais will be called Tuesday. May 21, and succeeding days. 
In order for a n  appeal to be heard a t  this Call, the Record on Appeal m~wt  be 

docketed by 10 A.M. Tuesday, Bpril 23. 
Appellant's brief must be filed by noon of April 30. 
Appellee's brief must be filed by noon of May 7. 
NINETEENTH, TWENTIETH, TWENTY-SECOSD, AND TWENTY-THIRD 

DISTRICTS appeals mill be called Tuesday, May 28, and succeeding days. 
I n  order for an appeal to be heard a t  this Call, the Record on Appeal must be 

docketed by 10 A.M. Tuesday, April 30. 
Appellant's brief must be filed by noon of May 7. 
-4ppellee's brief must be filed by noon of May 14. 

SE W N D  DIVISION 
NINTH, TENTH, ELEVENTH, TWELFTH, THIRTEENTH, FOURTEENTH, 

FIFTEENTH AKD SIXTEENTH D I S T R I m S  appeals will be called 
Tuesday, June 11, and succeeding days. 

In  order for an appeal to be heard a t  this Call, the Record on Appeal must be 
docketed by 10 A.M. Tuesday, May 14. 

Appellant's brief must be filed by noon of May 21. 
.4ppellee's brief must be filed by noon of May 28. 

FOURTH AND FIRST DIVISIONS 
TWENTY-FOURTH, TWENTY-FIFTH, TWENTY-SIXTH, TWEKTY-SEV- 

ENTH, TWENTY-EIGHTH, TWENTY-NINTH, THIRTIETH, the 
FIRST, SECOSD, THIRD, FOURTH, FIFTH, SIXTH, SEVENTH 
AND EIGHTH DISTRICTS appeals will be called Tuesday, June 18, 
and succeeding days. 

I n  order for a n  appeal to be heard a t  this Call, the Record on Appeal must be 
docketed by 10 A.M. Tuesday, May 21. 

Appellant's brief must be filed by noon of May 28. 
Appellee's brief must be filed by noon of June 4. 

Opinions will be filed on the following dates, Spring Session, 1968. 
February 21 March 20 April 17 May 16 June 12 July 10 
February 28 March 27 April 24 May 22 June 19 

The following fees are payable in advance. 
Upon docketing the appeal ......................................................... $10.00 

.............................. Motion to docket and dismiss under Rule 17 10.00 
petition for certiorari ......... .. .............................................................. 10.00 
I n  pauper appeal (in civil cases only) .............. .. ....................... 2.00 

...................... Mimeographing ($1.60 per page, Records and Briefs) 1.60 

The above as to advance fees does not apply in criminal cases. 

N.C.App. [xii] 



CASES REPORrL'ED 

Abelnathy. S . v ................................. 625 
Abeyounis. Redevelopment 

Comm . v ........................................... 270 
Academy of Dance Arts v . Bates ... 333 
Aero Mayflower Transit Co., 

Inc.. Hagins v ................................. 51 
X t n a  Casualty and Surety Co., 

Insurance Co . v ............................... 9 
Alexander. Brown v ........................... 160 
Allison. S . v ......................................... 62:: 
Alsop. Hendrix v ............................... 422 
Aman. Speedways. Inc . v ................. 227 
Anderson v . Gaskin ............................ 56:: 
Angle v . Rlack ...................................... 36 
Ashlry v . Rent-A-Car. Inc ................. 171 

Cahill. Porter v ............................. 57'3 
Cain. Kendrick v ................................. 557 
Callonay. S . v ..................................... 160 
Carolina Overall Corporation 
r . Linen Supply. Inc ..................... 318 

Carolina Telephone and Telegraph 
Co., Petition of In r e  Assess- 
ment of Franchise Taxes .............. 133 

Cavallaro. S . v ..................................... 412 
Cllaney. McNulty v ............................. 610 
('hapman. S . v ................................... 622 
Charlotte Supt . of Building 

Inspection. Watts v ........................ 292 
Chevrolet Co.. Pollock v ................... 377 
Citizens mt iona l  Bank. Bost v ..... 470 
Cily of Charlotte Supt . of 

Building Inspection. Watts v ....... 292 
City of Durham Housing 

Authoritg. Construction Co . v ....... 181 
City of Greensboro Redevelop- 

ment Comm.. Hagins v ................... 40 
City of High Point Redevelop- 

ment Comm . v . Guilford County .. 512 
City of Washington Redevelop- 

ment Comm . v . Abeyounis ............ 270 
Clarke v . Holman ................................ 176 
Clayton. Woody v ............................... 520 
Clearing & Grading. Inc.. Cobb v ... 327 
Cl~mmons v . Insurance Co ............... 215 
('obh v . Clearing & Grading. Inc ..... 327 
Coble r7 . Brown .................................... 1 

. ........................................... ('olson. S v 339 
('olumbns County Board of 

Con~missioners. Stocks v ............... 201 
Combs. Taylor v ................................. 188 
Commissioner of Insurance 

v . Vines .............................................. 208 
Commissioner of Motor 

Vehicles. Underwood v ................... 560 
Commissioners of Columbus 

County. Stocks v ............................. 201 
2onnor v . Thalhirners Greens- 

boro. Inc .......................................... 29 
2onstmction Co . v . Contracting Co . 535 
3onstructian (20.. Green v ................. 300 
Jonstruction Co . v . Housing 

Authority ......................................... 181 
:ontracting Co., Construction Co . v . 53-5 
'ounty of Brunswick Board 

of Education. Williams v ............. 89 

B 
Bank. Bost v ......................................... 470 
Cankers and Telephone Employers 

Insurance Co.. Robertson v ........... 122 
Bates. Acadelqy of Dance Arts v ..... 333 
Battley v . Railway Co ....................... 384 
Eeasley. S . v ......................................... 99 
Bentley. S . v ........................................ 365 
Clack. Angle v .................................... 36 
Blake. Boyd v ...................................... 20 
Board of (;"ommissioners. 

............................................. Harris v 258 
Board of Education. Mitchell v ....... 373 
Board of Education. Williams v ..... 89 
Bodrer v . Porth ................................... 434 
Bost v . Bank ........................................ 470 
Eoyd v . Blake ...................................... 20 

. .......................................... Branch. S v 279 
Braxton. S . v ........................................ 407 

......................... I Brink's. Inc.. Toler v 315 
13ritt v . Mal1ard.Griffin. Inc .............. 252 
Broolis. S . v ....................................... 590 

. ........................... 
................................... 

Brown v Alexander 160 
Brown. Coble v 1 
Brown. S . v .......................................... 145 
Brunswick County Board of 

Education. WiUiams v .................. 89 
BuEfkin v . Gaskin ............................... 563 
Bumgarner v . Sherrill ........................ 173 
Burgess. S . v ....................................... 104 
Burgess. S . v ....................................... 142 
Bumpus. S . v ....................................... 614 
Butler v . Butler .................................. 356 
Butler. Etheridge v ............................. 582 
Eynum v . Onslow County ................ 3 M  

N.C.App. [xiii] 

, . 
' 
' 
' 
( 

( 

( 



N.C.App. [xiv] CASES REPORTED 

PAGE 
County of Columbus Board of 

Commissioners. Stocks v ............... 201 
County of Guilford Board 

of Education. Mitchell v ............... 373 
County of Guilford. Rede- 

velopment Comm . v ....................... 51% 
Coun-ty of Henderson. Wilkie v ....... 138 
County of Nash General 

Hospital. Jones v ........................... 33 
County of Onslow. Bynum v ........... 3.51 
County of Washington Board 

of Comrs.. Harris v ......................... 258 
Crosby v . Crosby .............. ....... ..... 398 
Crowder. S . v ................................... 612 

D 
Davis Milling Co.. Hall v ................. 380 
Dockery. R . R . Company v ............... 193 
Dunn Company. Wilson v ................. 65 
Dunn v . Dunn .................................... 532 
Dunn v . Highway Commission ........ 116 
Durham Housing Authority. 

Construotion Co . v ....................... 181 
Durham Life Insurance 

Company. Tew v ............................. 94 

E 
East Carolina Linen Supply. 

..................... Inc.. Overall Corm v 318 
Blastern Clearing & Grading. 

.... ..................... Inc.. Cobb v ... 327 
Eastern Construction Company. 

Green v .............................................. 300 
E . L . Trogden Lumber Co., 

Salmons v ........................................ 390 
Etheridge v . Butler ............................ 582 
Rvans. S . v ..................... .... .......... 603 

.......... Evers. S . v .................. ....... 81 

J? 
Felt Corp., State Ports 

..... Authority v ..................... .... 231 
Finn. S . v ....................................... 267 
Flowers. 8 . v ......................... ...... 612 
Flynn. Harlem v ................................ 448 
Ford. Zum v ................................... 494 
Forgay v . State University .............. 320 
Forrest v . Kress & Co ....................... 305 
Fowler. S . v .................. .. ................. 438 
Fowler. S . v ......................................... 546 
Fowler. S . v .................. ....... ....... 549 

....... Fowler. S . v .......................... ... 552 
Franchise Taxes. In re 

Assessment of .................................. 133 

Paoz 
Free Will Baptist 

........... ...... Church v . Walker ... 124 
Frye. Hedgecoclr v .......................... 369 
Frye. S . v .................... ... .......... 542 
Furr. S . v ........................ .. ............ 616 

G 
Garrett. Hewett v ............................ 234 
Gaslrin. Anderson v ........................... 563 
Gaskin. Buffkin v ............................... 563 

.............. .... Gates v . McDonald .. 387 
Geltman Corp . v . Neisler 

Mills. Inc .................................... 627 
Gilliam v . Ruffin ............................. 503 
Godwin Oil Company, 

Inc., Lewis v .................................... 570 
Golding. Tate v ....................... .. ...... 38 
Grant v . Insurance Co ....................... 76 

................. Green v . Construction Co 300 
Greensboro Redevelopment 

Commission, Hagins v ................. 40 
Guilford County Board of 

Education, Mitchell v ................... 373 
Guilford County, Redevelop- 

. ............................. ment Comm v 512 

H 
Hagins v . Phipps ................. .. ...... 63 
Hagins v . Redevelopment 

Commission .............................. 40 
Hagins v . Transit Co ......................... 51 

............. . Hagins v Warehouse Corp 56 
...................... Hajoca Corp.. Yates v 558 

.................. ...... . Hall v Milling Co .. 380 
.......... .................. Hall. Williams v .. 508 . .................................. Elamilton. S v 99 

...................................... Hamlin. S. v 176 
.............. . ................... Hamm. S v ... 444 

. .............................. Hammonds. S v 448 
. ............... Harless v Flynn .................. 448 

Harris v . Board of Commissioners . 268 . .................................. Harrison. S v ... 361 
......................... Hawkins. Simms v 168 
........................... Head. In re Will of 575 
....................... . Hedgecock v Frye ..... 369 

. ....................................... Heffner. S T 597 
........... Henderson County. Wilkie v 156 

........ . .............. Hendrix v Alsop .... 422 
............. . .................... Henry. S v .. 409 

................................ Hester. White v 410 
............................ . Hewett v Garrett 234 

High Point Redevelopment 
............ . . Comm v Guilford County 512 

........ Highway Commission. Dunn v 116 



CASES REPORTED N.C.App. [xv] 

Pam 
......... Highway Comm.. Realty Co . v 82 

Hill. S . v ............................................. 361 
Holman . Clarke v ............................... l7E 
Holt. I n  re ......................................... 10s 
Honeycutt. In re Will of .................. 598 
Honeycutt. Kinley v ........................... 441 
Hosiery Mills. Thompson & Sons v . 347 
Hospital. Jones v ................................ 33 
Housing Authority. Construction 

Co . v .......................................... 181 
Howland. Comr . of Motor 

Vehicles . Underwood v ................... 560 
Huffstetler. S . v ................................... 405 

I 
I n  re  Assessment of 

Franchise Taxes .............................. 133 
191.  re Custody of Ross ........................ 393 
IT, re Holt .............................................. 108 

........ In re Sale of Land of Warrick 387 
In. re Will of Head ............................ 575 
In  re Will of Honeycutt .................. 595 
Insurance Co.. Clemmons v ............. 215 
Insurance Co.. Grant v ..................... 76 
Insurance Co.. Robertson v ............... 122 
Insurance Co . v . Surety Co ............... 9 
Insurance '20.. Tew v ....................... 94 
International Paper Company 

v . Multi-Ply Corp ........................... 161 
International Speedways. 

Inc . v . -4man .................................... 227 

J 

Jackson v . Jones ............................... 71 
Jenkins. S . v ...................................... 223 
Jetton. S . v ........................................... 567 
Johnson. S . v ....................................... 15 
Johnson. S . v ....................................... 199 

............................................. .Tiles. S . v 137 
Jones v . Hospital ................................ 33 
.Jones. Jackson v ................................. 71 

..... J . TV . Dunn Company. Wilson v 68 

K 
ICeemer. Pruden v .............................. 417 

. ................................ Kendrick v Cain 557 
Kinley r . Honeycutt .......................... 441 
Iilein Corp.. Varnish Co . v ............... 431 
Iilimate-Pruff Paint & Varnish 

Company v . Klein Gorp ............... 431 
Koury Hosieq Mills. Inc., 

Thompson & Sons v ....................... 347 
Kress & Co.. Forrest v ..................... 3% 

PAGE 
L 

. Lance. S v ........................................... 620 
Lane. S . v ........................................... 539 
Lanier . Comr . of Insurance 

v . Tines ......................................... 208 
.................... Lawrence r . Stephenson 600 

. ...................................... T2aws v Laws 243 
TAee . Wilson v ....................................... 119 
LeGrande. S . v ..................................... 25 
Lewis T . Oil Co ................................... 570 
Lewis . S . r ......................................... 296 
Life Insurance Company of 

Georgia. Clemmons v ..................... 235 
Linen Supply. Inc., Overall 

............................................... Gorp . v 318 
Loften. S . v ......................................... 461 
Long Branch Non-Denominational 

. Church Searcy v ............................ 124 
Long Branch Pentecostal Free 

Will Baptist Church v . Walker .. 124 
Lumber Co.. Salmons v ..................... 390 

. Lynch. S v .......................................... 248 

Mc 
McCabe. S . v ....................................... 237 
JIcCabe. S . v ..................................... 461 
McCuen. Mills v .................................. 403 
McDonald. Gates v ............................. 587 
JIcDowell. S . v .................................... 361 
JIcLean v . Ward ................................. 572 
McLeod v . McLeod ............................ 396 
;\IcKulty o . Chaney ............................. 610 

M 
Jlac Construction Company. 

Inc . r . Contracting Co ................... 538 
........... Nallard.Griffin . Inc.. Britt v 252 

Marshall. S . v ..................................... 479 
Jlidgette. S . v ..................................... 479 
Milling Co.. Hall v ........................... 380 
Mills v . McCuen .................................. 403 

........ Mitchell v . Board of Education 373 
UitcheU. S . v ...................................... 528 
Xorton. Simmons v ........................... 308 
Shirhead Construction Company. 

.......... Inc.. v . Housing Authority 181 
. ........... Multi-Ply Corp.. Paper Co v 164 

Wurrell v . Poole .................................. 584 

Vash County General 
Hospital. Jones v ........................... 33 

Vationwide Mutual Insurance 
Co . v . Surety Co ............................. 9 



N.C.App. [xvi] CASES REPORTED 

PAGE 
Neese v . Neese .................................. 426 
Neisler Mills. Inc., Geltman 

. .......................................... Corp v 627 
Nolan v . State ...................... .............. 618 
Non-Denominational Church. 

............................................. Sercy v 124 
N . C . State Commissioner of 

Motor Vehicles. Underwood v ..... 560 
N . C . State Highway Comm., 

...................... Dunn v ... ................ 116 
;S . C . State Highway Commission. . ..................................... Realty Co v 82 
S . C . State Ports Authority 

. ..................................... v Felt Corp 231 
N . C . State University. 

............................................ Forgay v 320 

0 
0 . G . Thompson & Sons. Inc . 

v . Hosiery Mills .............................. 347 
Oil Co.. Lewis v .................................. 570 
Onslow County. Bynum v ................. %51 
Overall Corp . v . Linen Supply. Inc . 318 

P 
Paper Co . v . Multi-Ply Gorp ........... 164 
Pearsoll. S . v ...................................... 479 
Pentecostal Free Will Baptist 

. Church v Walker ............................ 124 
Perlmutter. S . v ................................. 461 
Phipps. Hagins v ......................... ..... 63 
Pollock v . Chevrolet Co ..................... 377 
Poole. Murrell v ................................ 584 
Porter v . Cahill ................................ 579 
Parth. Booker v .................................. 434 
Ports Authority v . Felt Corp ........... 231 
Prestige Realty Company . ........................ v Highway Comm 82 
Price. S . v ....................... .. ............ 629 
Pruden v . Keemer ............................. 417 

R 
Railway Co.. Battley v ..................... 384 

. . . .............. R R Company v Dockery 195 
. . ......... Realty Co v Highway &mm 82 

Redevelopment Comm . 
v . Abeyounis ................................. 270 

Redevelopment Comm . v . 
............. Guilford County ... ....... 512 

Redevelopment Commission. 
............................................ Hagins v 40 

............... Rent-A.Car. Inc.. Ashley v 171 
. .................... Ring v Ring ... ........... 592 

PAGE 
............... Robertson v . Insurance Co 122 

Ross. In re Custody of ...................... 393 
Royal. Worrell v .............................. 489 
Ruffin. Gilliam v ................................. 50.1 

S 
Salmons v . Lumber Co ....................... 390 
Sawyer v . Sawyer .............................. 400 
Sayre v . Thompson .......................... 517 
Seaboard Airline Railway 

Co.. Battley v .................................. 384 
Sercy v . Walker ............................... 124 
Shaw. S . r .......................................... 606 
Shaw. S . v ....................................... 612 
Werrill. Bumgarner v ....................... 173 
S . H . Kress & Company, Forrest v . 305 
Simmons v . Morton ........................ 308 
Simms v . Hawkins .............................. 168 
Smith v . Starnes ................. .. .......... 192 
Smith. S. v ....................................... 612 
Smith, Vail v ....................................... 498 
Sound Chevrolet Co., Inc., 

Pollock v .......................................... 377 
Southern Felt Corporation, 

State Ports Authority v ................. 231 
Southern Railway Company 

v . Dockery ....................................... 195 
South Atlantic Bonded Warehouse 

Corp., Hagins v ................................ 56 
........ . .............................. Spear. S v .. 255 . .................. Speedways. Inc. v Aman 227 

. ................................... Squires, S v 199 
.... . ........................... Stalnaker. S v .. 524 

. ....................................... Stanley. S v 628 
............................ . Starling v Taylor 287 
................................. Starnes, Smith v 192 

. . .............................. S v Abernathy 625 
................................... . S. v Allison 623 

S . v . Beasley ..................................... 99 
................................... . S. v Bentley 3 6  

. . ...................................... S v Branch 279 

. . .................................... S v Braxton 407 

. . .................................... S v Brooks ... 690 
...................................... . . S v Brown 145 

............................. . . ....... S v Bumpus ; 614 
.... ........................... . S. v Burgess .. 10.1 

.......... ................... . . S v Burgess ... 142 
................................... . . S v Calloway 150 

......... .................... . . S v Cavallaro .. 412 
................................. . S. v Chapman 622 

......... ................... . . S v Colson ... 339 
................................. . . S v Crowder 611 

....................................... . . S v Evans 603 
. . ......................................... S v Evers 81 



CASES REPORTED N.C.App. [xvii] 

....................................... S . v . Fowler 54( 
S . v . Fowler ....................................... 54! 
S . v . Fowler ....................................... 55: 
S . v . Frye .......................................... 541 
S . v . E'urr ........................................... 61( 
S . v . Hamilton .................................. 9s 
S . v . Hamlin ...................................... 175 
S . r . Hamm ....................................... 4% 
S . v . Hammonds .............................. 44f 
S . v . Harrison ................................... 363 
S . v . Heffner ...................................... 59'i 
S . v . Henry ........................................ 401 
S . v . Hill ........................................ 361 
S . v . Huffstetler ................................ 4E 
S . 8 . Jenkins ..................................... 2 2 2  
S . v . Jetton ........................................ 56i 
S . v . Jiles ............................................ 1 3  
S . v . Johnson ..................................... It? 
S . v . Johnson ...................................... 199 
S . v . Lance ......................................... 62C 
S . v . Lane ........................................... 539 
S . v . LeGrande .................................. 25 
S . v . Lewis ......................................... 296 
S . v . Loften ........................................ 461 
S . v . Lynch ......................................... 248 
S . v . McCabe ...................................... 237 

...................................... 9 . v . McCAbe 461 
.................................. S . v . McDowell 361 

S . v . Marshall .................................... 479 
S . v . Midgette ................................... 470 

..................................... S . v . Mitchell 528 
......................................... S., Nolan v 618 

S . v . Pearsoll ..................................... 470 
S . v . Perlmutter ................................ 461 
S . v . Price .......................................... 629 
S . v . Shaw .......................................... 606 

.......................................... S . v . Shaw 612 
......................................... S . v . Smith 612 
......................................... S . v . Spear 25.5 

S . v . Squires ...................................... 199 
.................................. S . v . Stalnalrer 524 

S . v . Stanley ...................................... 628 
S . v . Stokes ........................................ 2% 
S . v . Swain ......................................... 112 
S . v . Tharrington ............................... 608 
S . v . Thompson .................................. 461 
S . T . Watson ...................................... 250 
S . v . Weaver ...................................... 436 
S . v . White ......................................... 219 

................................... S . v . Williams 127 
S . v . Williams ................................... 312 

S . v . Wooten ...................................... 240 
S . v . Wright ....................................... 479 
S . ex re1 . Hagins v . Phipps .............. 63 
S . ex re1 . Lanier, Comr . of 

Ins . v . Vines .................................... WS 
State Commissioner of Motor 

Vehicles. Underwood v .................. 560 
State Farm Mutual Automobile 

insurance Go.. Grant v ................... 76 
State Highway Commission. 

Dunn v .............................................. 116 
State Highway Commission, 

Realty Co . v ..................................... 82 
State Ports Authority 

v . Felt Corp ..................................... 231 
............... State University, Forgay v 320 

Stephenson. Lawrence v ................... G00 
Stacks v . Thompson ............................ 201 

.......................................... Stokes. S . v 245 
Supt . of Building Inspection. 

.............................................. Watts v 292 
. Surety Go., Insurance Co v ............. 9 

3wain. S . v ........ '. .................................. 112 

PAGE 
Finn ............................................ 257 
Flowers ...................................... 612 
Fowler ....................................... 438 

j 
3 
? 
2 
i 
1 
) 

L 
3 
1 

. 
) 

; 

I 

I 

I 
I 

. 

. 

1 

T 
rate  v . Golding ................................... 38 
raylor v . Combs .................................. 188 
mylor. Starling v .............................. 287 
Few v . Insurance Co ......................... 94 
Phalhimers Greensboro. Inc., 

Connor v ............................................ 29 
I'harrington. S . v ............................... 608 
L'hompson. Sayre v ............................. 517 
L%ompson & Sons v . Hosiery Mills .. 347 
rhompson. S . v ................................... 461 
Chompson. Stocks v ........................... 201 
I'hompson v . Thompson .................... 517 
t'hrasher Contracting Company. 

Construction Co . v ......................... 535 
l'olcr v . Brink's. Inc ........................... 315 
I'ransit Co.. Hagins v ........................ 51 
l'rogden Lumber Company. 

Salmons v .......................................... 390 

. 
8 

1 
7 .  

r .  

I 
I 

r 

r 

! 

3 
'I 
1 

I 

T 

\ 
T 
\ 

bdrrvvood v . Howland. Comr . 
of Motor Vehicles ........................... 5fN 

:niversity. Forgey v ......................... 320 

v 
.ail v . Smith ....................................... 498 
Tarnish Co . v . Rlein Corp ................. 431 
.ines. Lanier. Comr . of 

Insurance v: ...................................... U)8 



CASES REPORTED 

PAGE 
w 

W . 8 . Davis Milling Co.. Hall v ..... 380 
Walker . Sercy v ................................ 124 
Ward. McLean v ................................. 572 
Warehouse Gorp.. Hagins v ............. 66 
Warrick. In re Sale of Land of ...... 387 
Washington County Board of 

Commissioners. Harris v ............... 258 
Washington Redevelopment 

Comm . v. Abeyounis .......... ...... 270 
Watson. S . v .................... .. ............ 250 
Watts v . Supt . of Building 

Inspection ................................... 292 
Weaver. S . v ...................................... 436 
White v . Hester ................................. 410 
White, S . v ........................................... 219 
Whiteville Plywood, Inc., 

Paper Co . v .................................... 164 
Trilkie v . Henderson Coun& ............ 155 

PAGE 
Wm . Muirhead Construction Com- 

.......... pany v . Housing Authority 181 
Williams v . Board of Education .... 89 
Williams v . Hall .............................. 508 

........... Williams. S . v .................. ... 127 
Williams. S . v ................................... 312 
TVilliams v . Williams ....................... 446 

............................. Wilson v . Dunn Co 65 
....... Wilson v . Lee .................... ... 119 

............................ Woody v . Clayton 520 
Wooten. S . v ....................................... 240 

....... Worrell v . Royal .................. .. 489 
Wright. S. v ....................................... 470 

............... . Tates v Hajoca Gorp .......... 553 

ZLU r . Ford ............................... 494 



GENERAL STATUTES CONSTRUED 
G.S. 
1-52 - Leuis  v. Oil Co., 570. 
1-64- Hagins 2;. Redevelopment Comnz., 40: Hagins 1;. Pkipps, 63. 
1-105 - Coble v. Brown, 1. 
1-10!5.1- Coble u. Brozwz, 1. 
1-111 - Gates v .  McDonald, 587. 
1-116 -Booker v. Port l~ ,  434. 
1-180 - Toler 1;. Brinlc's. Inc., 315 ; 8. v .  Watson, 250; S. v.  Prye, 542 ; I n  re 

Will  of Head, 575. 
1 - 1 s -  W a t t s  v. Supt. of Building Inspection, 292. 
1-123-Robertson v .  Ins. Co., 122. 
1-123(1) - Gilliam v .  Rtcffin, 503. 
1-131 - Kendrick v. Gaifz, 557. 
1-134 -Stocks 2;. Thompson, 201. 
1-i6i - Clenzmons v. ins .  Co., i 5 .  
1-152 -Mi l s  v. McCuen, 403. 
1-568.9 - Hendrim v.  Alsop, 422. 
1-568.10(b) ( 2 )  -Hendrix v .  Alsop. 422. 
1-206(3) - S.  v.  Williams, 127. 
1-211 -Booker u. Porth, 434. 
1-212 -Booker v. Porth, 434. 
1-220 - Sawyer v. Sawyer, 400; Jfills I;. McCuen, 403. 
1-277- Hagins v. Redevelopment Comm., 40;  Hagins c. Transit Go., 51;  Hagins 

v.  Warehouse Corp., 66. 
1-279 - Hagins v. Redevelopmerzt Comm., 40 ; Hagins v. Tramit  Co., 51 ; Hagins 

2 j .  Warehouse Corp., 56; Dunn v. Highway Conzm., 116. 
1-280- Dunn v. Highway Comm., 116. 
1-682 - Hagins v. Redevelopment Comnz., 40. 
7-72 - Laws v. Laws, 243. 
7-73.1 - S. v. Powlei", 546. 
7-279 - Irt re  Holt, 108. 
78-27 - S.  v. Henrg, 409 ; 8. G. Lance, 620. 
78-131(2) - In  re Holt, 108. 
7A-190 - Laws 2;. L a m ,  243. 
78-228- Porter v. Qahill, 579. 
7A-305 ( c )  -Porter v. Cahill, ,579. 
8-53 - Neese v. Neese, 426. 
14-31 - S. 2;. Lewis, 296. 
1432 - S. v. Lane, 539. 
1434 - S. v. Hammonds, 448. 
Ch. 14, Art. 14 - S. v. Burgess, 142. 
1454 - S. v. Johnson, 15 ; S. v. Bawgess, 104; 8 .  v.  Waoten, 240 ; 8. v. YcDozoeZl, 

361 ; S.  v. Fowler, 546. 
1472 - S. 2;. Burgess, 142. 
14-87 - 8. 2;. Williams, 127. 
15-169 - S.  v. Stalnaker, 524. 
15-170 - 8. v. Stalnaker, 324. 
14-177 - 8, v. Stokes, 245. 
15-222 -Nolan v. State, 618. 
14-223 - 5. v. Wright, 479. 
14-335 - 8. v. Williams, 312. 
20-16.2 - S. v. HcCabe, 237. 

N.C.App. [xix] 



N.C.App. [xx] GENERAL STATUTES 

20-25 - Underwood v. Howland, 560. 
20-28 - 8. v. Tkamington, 608. 
20-28.1 - Underwood v. Howland, 560. 
20-129 - McXulty 2;. Chaney, 610. 
20-140(b) - Toler v. Brink's, Inc., 315. 
20-154 ( a )  - Clarke 2;. Holman, 176. 
20-155(a) -White v. Hester, 410. 
20-161 ( a )  - Williams 2;. Hall. 508. 
22-2 - S'immons v. Morton, 308. 
28-173 - Kendrick v .  Cain, 557. 
Ch. 31A- T e w  v. Insurance Co., 94. 
Ch. 40-- Redevelopnzent Comm. v.  Abeyounis, 270. 
50-10 - LGWS ti. L Q ~ C S ,  243. 
50-13.5 ( f )  - I n  re  HoZt, 108. 
5@13.5(h) - I n  re  HoZt, 108. 
50-16 -Butler v.  Butler, 356; McLeod v. YcLeod ,  396. 
50-16.1 - McLeod v. NcLeod, 396. 
W16.9(b) - D u m  a. Dunn, 532. 
55-81 - Neese v. Neese, 426. 
58-44.1 - Lanier v. Vines, 208. 
58-44.6 - Lunier v. Vines,  XI&. 
97-2(5) - Cobb v. Clearing & Grading, 327. 
97-2 (6) - HarZess v. Flynn, 448. 
97-2 (12) - Hewett v. Garrett. 234. 
97-12- Yates v. Hajoca Corp., 553. 
97-39 - Hewett v. Garrett, 234. 
9747 - Hedgecock v .  R u e ,  369. 
97-79 - Hedgecock v. Frye, 369. 
97-86 - Green v. Construction Co., 300. 
97-87 - Hedgecock v. Frye, 369. 
105-120(b) - I n  re  Assessment o f  Franchise Tames, 133. 
105-120(e) - I n  re Assessment of Franchise Tames, 133. 
105-281 - Stocks 2;. Thompson, 201. 
103-294 - Stocks v. Thompson, 201. 
105-327 (g) (2) - Stocks v. Thompson, 201. 
105-329 - Stocks u. Thompson, 201. 
115-8O(a) -Harris v. Board o f  Comrs., 258. 
115-80(b) -Harris 2;. Board o f  Comrs., 258. 
116-116 -Harris v. Board of  Comrs., 258. 
116-124 - Harris u. Board o f  Comrs., 258. 
131-126.18 -Jones v .  Hospital, 33. 
Ch. 136- Realty Co. v. Highway Comm., 82. 
143-218.1 - State Ports Authority v. Felt Corp., 231. 
143-300.1 - 3fitcheZZ a. Board of  Education, 373. 
148-45 - 8. v. AZliso?t, 623. 
152-7 - 8. v. CoFson, 339. 
153-9 -Jones 2;. Hospital, 33. 
183-9 (44)  - Wilkie v. Henderson County, 155. 
160-464 - RedeveZopment Comm. v. Guilford County, 512. 
160-462 ( 6 )  - RedeveZopnzent Conzm. v. ADeyounis, 270. 
160463 -Redevelopment Conzm. 2;. Abeyounis, 270. 
160-465(2) - Redevelopment Comm. u. Abwounis,  270. 



CONSTITUTION O F  NORTH CAROLINA 
CONSTRUED 

Art. IV, $ 3 - Lanier v. Vines,  208. 

Art. V, 6: 5-Redevelopnzent Conzm. v. Guilford Countg, 512 

S r t .  TTII, § 6 - Harris v. Board of  Conzrs., 258. 

Art. I X ,  § 2 -Harris v. Board of Comrs., 258. 

RULES O F  PRACTICE IN T H E  
COURT OF APPEALS CONSTRUED 

RULE KO. 

4 -Harris v.  Board of Commissio?zers, 258. 

4 (a )  -I?~surance Ca. v .  Suretq Co., 9. 

5- Smith  u. Starnes, 192 ; S. 2;. Bquires, 199 ; S. v .  Lgncl~ ,  248; Williant.9 w. 
Williams, 446. 

17 --Smith u. Starnes, 192. 

19(a )  -8. v .  Jiles, 137; Bost v .  Bunk,  470; Kendriclc 2;. Cain, 557. 

19(b) -Whi te  v. Hester, 410. 

19(d)  (2) -Crosby v. Crosbu, 398: Whi te  2;. Hester, 410: Bost 2;. Bank,  470; 
S. v. Mitchell, 528; S. v. FawZev, 552; Yates  v Eajoca Corp., 553; 
Buffkin v. Gaskin, 563; .iiurrell u. Poole, 584; Ring v. Ring, 592; A'. 
2;. Evans, 603; S. u. Stanley, 628. 

21 --Bost v. Banlz, 470; S. v .  Lane, 539. 

28 - Hagins v .  Redevelopnwnt Conlm., 40; S .  c. Lynch, 248; S. v. Lewis. 296; 
Acadenqi o f  Daltce Arts v. Bates, 335; S. v. Colson, 339; S. v. Huff- 
stetler, 405 : Bost u. Banlc, 470 ; S. v. Lane, 539 ; S. c. Jetto%, 567; I n  re 
Wi l l  o f  Head, 573. 

36 - T e w  G. Insurance Co., 94; S .  2;. L y m l ~ ,  248. 

48- Bost v. Balzk. 470; Mu~rel l  2;. Poole, 584. 

N.C.App. [xxi] 





C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 
OF 

N O R T H  C A R O L I N A  

AT 

R A L E I G H  

SPRING SESSION, 1968 

PHILLIP LEE COBLE AND GLADYS MARIE COBLE, PLAINTIFFS, V. LLOYD 
DEWITT BROWN, DEFENDANT. 

(Filed 21 February, 1968.) 

1. Appeal and E r r o r  g 57- 
The court's findings of fact are  conclusive on appeal if supported by 

competent evidence. 

2. Process 5 15- 
A resident of the State who, subsequent to the accident or collision com- 

plained of, (1) has established a residence outside the State or (2) has 
left the State and remained absent for sixty days or more continuously, is 
amenable to service of process under G.S. 1-105 and G.S. 1-105.1. 

3. Process 5 1- 
Substituted or constructive service of process is a radical departure 

from the common law, and statutes authorizing such service must be 
strictly construed, both in regard to the proper grant of authority and in 
determining whether effective service under the statute has been made. 

4. Same; Constitutional Law 8 24- 
The object of all process is to give the person to be affected by the judg- 

ment notice that an action has been brought against him and an oppor- 
tunity to defend. 

5. Process 5 15- 
A mere averment that after due diligence personal service on the de- 

fendant could not be had in the State is held not s a c i e n t  to support ser- 
vice of process under G.S. 1-105.1. 
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6. Same- 
Upon special appearance and motion by defendant to quash service of 

process under G.S. 1-106.1, i t  is incumbent upon plaintiff to show that de- 
fendant is amenable to process under the statute. 

7. Same- 
I n  an action to recover for personal injuries sustained by plaintiff in  

an automobile accident, evidence tending to show that a deputy sheriff 
went to  defendant's last known ad-dress on two occasions and that de- 
fendant was not there, and that further investigation did not reveal the 
defendant's whereabouts, is hetd insufficient to make out a prima facie 
case under G.S. 1-105 and G.S. 1-105.1 that defendant had departed the 
State and remained absent for 60 days or more continuously, and defend- 
ant's motion to quash service of process under the statutes should be 
allowed. 

APPEAL by defendant from Exurn, J., a t  the October 9, 1967, Civil 
Session of GUILFORD Superior Court, Greensboro Division. 

On February 28, 1967, plaintiffs instituted suit to recover for per- 
sonal injuries resulting from an automobile collision and on that 
date summons, with a copy of the complaint, was delivered to the 
sheriff for service on defendant. On March 15, 1967, the summons 
was returned with the sheriff's notation "not to be found in Guilford 
County." The clerk subsequently endorsed the summons to the sheriff 
and the sheriff again returned the summons with the notation that 
after due and diligent search the defendant was not to be found in 
Guilford County. Plaintiffs then resorted to service under G.S. 1-105 
and G.S. 1-105.1. The clerk endorsed the summons to the Sheriff of 
Wake County, who noted thereon that i t  was served on May 29, 
1967 along with a copy of the complaint "together with the sum of 
9 6 .  " in the office of A. Pilston Godwin, Jr., Commissioner 
of Motor Vehicles of North Carolina. The Commissioner forwarded 
by registered mail, return receipt requested, the papers to defendant 
a t  1311 Vine Street, Greensboro, on May 29, 1967. The envelope 
containing the letter and papers shows a notation "Addressee Un- 
known a t  this Address." On July 12, 1967, plaintiffs by first class 
mail, sent a letter to defendant a t  1311 Vine Street, and this en- 
velope bears a notation "Addressee Unknown." On July 27, 1967, 
plaintiff, Phillip Lee Coble, filed an affidavit of compliance with the 
statute and setting forth that he was informed and believed that de- 
fendant had removed himself from his last known address, had left 
the State of North Carolina, remained absent for more than sixty 
days continuously subsequent to the collision complained of and was 
residing somewhere in Florida. 

On September 12, 1967, defendant filed a special appearance and 
moved to quash the purported service of process for that defendant 
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was a t  all times a cit.izen and resident of the State of North Carolina 
and had not departed the State for any sixty-day period. 

The motion was heard upon the affidavit of the plaintiff, Phillip 
Lee Coble, the affidavit of Roy L. Strader, Deputy Sheriff, and the 
affidavit of the defendant. 

In support of the service of summons under G.S. 1-105 and G.S. 
1-105.1, the plaintiffs rely on the affidavits of plaintiff, Phillip Lee 
Coble, and Roy Strader, Deputy Sheriff. The pertinent portions of 
the Coble affidavit are as follows: 

"That on informateion and belief your affiant is informed and 
believes that the defendant has removed himself from his last 
known address and has left no forwarding address; that the de- 
fendant has removed himself from the state of North Carolina 
and has remained absent from the state of North Carolina for 
more than sixty days, continuously, subsequent to the collision 
complained of in the above entitled action; and that the defend- 
ant is now residing somewhere in the state of Florida." 

The pertinent portions of the Strader affidavit are 

"That he . . . went to the last known address of Lloyd Dewitt 
Brown, to wit: 1311 Vine Street, Greensboro, North Carolina, 
in order to obtain service of process upon the said Lloyd Dewitt 
Brown; that Lloyd Dewitt Brown was not a t  his last known 
address and that your affiant talked to a woman who he is in- 
formed and believes and therefore alleges is the sister of Lloyd 
Dewitt Brown; that the said sister of Lloyd Dewitt Brown 
stated to your affiant that it was her information and belief that 
the defendant, Lloyd Dewitt Brown, was residing in the State 
of Florida, address unknown. 
That after further investigation your affiant then made the re- 
turn of the summons on March 15, 1967, with the notation that 
Lloyd Dewitt Brown was 'not to be found in Guilford County'; 
that later your affiant again received, during the month of May, 
1967, the original summons, together with a copy of the sum- 
mons and a copy of the complaint in the above-entitled action 
to be served on Lloyd Dewitt Brown; that your affiant made 
another investigation of the whereabouts of Lloyd Dewitt Brown 
including returning to the said defendant's last known address, 
1311 Vine Street, Greensboro, North Carolina; that a t  the said 
address your affiant again talked with a woman who your affiant 
is informed and believes and therefore said is the sister of Lloyd 
Dewitt Brown and that this woman again told your affiant that 
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i t  was her information that Lloyd Dewitt Brown was residing in 
the State of Florida, address unknown. 
That your affiant then undertook a further investigation to lo- 
cate the whereabouts of Lloyd Dewitt Brown and that he was 
unable to locate him in Guilford County or to obtain informa- 
tion which indicated that he was located a t  any place in the 
State of North Carolina; that your affiant, on May 22, 1967, 
again returned the original summons in the above-entitled civil 
action to the office of the Clerk of Superior Court of Guilford 
County with the following notation: (After due and diligent 
search, Lloyd Dewitt Brown not to be found in Guilford County, 
this 22 day of 5, 1967, time 12:OO Noon. Paul H. Gibson, Sheriff, 
by: R. L. Strader, D.S.' That your affiant is informed and be- 
lieves and therefore says that the only information he was able 
to obtain concerning the whereabouts of Lloyd Dewitt Brown 
indicated that the said defendant was residing in the State of 
Florida, address unknown." 

Upon consideration of these affidavits and the affidavit of de- 
fendant in support of his motion to quash stating that  he had lived 
in Greensboro all of his life, giving his residence address, stating that 
he had lived a t  that address since February 1965 and had not left 
the State since 1964, the Court found as facts that the deputy sheriff 
went to defendant's last known address, could not locate the defend- 
ant but talked with a woman identifying herself as defendant's 
sister, who stated that i t  was her information that defendant was 
residing in Florida, address unknown; that the deputy sheriff made 
further investigation and after due and diligent search, was unable 
to find the defendant; that he again undertook to serve the summons 
on defendant, returned to defendant's last known address and again 
talked with a woman who had identified herself as  defendant's 
sister, who again told the deputy that i t  was her information that 
Lloyd Dewitt Brown was residing in the State of Florida, address 
unknown; that he undertook a further investigation and could not 
locate defendant in Guilford County or obtain information to indi- 
cate that the defendant was in North Carolina; that the registered 
letter of the Commissioner of Motor Vehicles and the letter of plain- 
tiff giving notice were both returned address unknown; "That the 
defendant, Lloyd Dewitt Brown, was a resident of the State a t  the 
time of the collision complained of in the above-entitled civil action, 
who departed from the State subsequent to the collision and who re- 
mained absent therefrom for sixty days or more continuously." 

On these findings of fact the Court concluded ((That the defend- 
ant was duly served with process in this cause under and pursuant 
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to the provisions of North Carolina General Statute 1-105 and 1-105.1, 
as  amended, and that the plaintiff has wholly complied with the pro- 
visions of said statute." From the entry of this order, the defendant 
appealed. 

Smith,  Moore, Smi th ,  Schell and Hunter for defendant appellant. 
Douglas, Ravenel, Hardy  and Crihfield for plaintiff appellees. 

MORRIS, J. Defendant assigns as error the Court's consideration 
of hearsay evidence contained in the Coble and Strader affidavits; 
making certain findings of fact based on this incompetent evidence; 
and concluding as a matter of law that defendant was duly served 
with process under G.S. 1-105 and G.S. 1-105.1 and defendant had 
wholly complied with the provisions of said statutes. If there is com- 
petent evidence to support the Court's findings of fact, we are, of 
course, bound by the findings. Bigham v. Foor, 201 N.C. 14, 158 S.E. 
548 (1931). 

G.S. 1-105 sets out the procedures to be followed in effecting ser- 
vice on nonresident drivers of motor vehicles and upon the personal 
representatives of deceased nonresident drivers of motor vehicles. 
By General Statutes 1-105.1, the provisions of § 1-105 are made ap- 
plicable "to a resident of the State a t  the time of the accident or col- 
lision who establishes residence outside the State subsequent to the 
accident or collision and to a resident of the State at  t,he time of the 
accident or collision who departs from the State subsequent to the 
accident or collision and remains absent therefrom for sixty (60) 
days or more continuously whether such absence is intended to be 
temporary or permanent." 

No question is raised as to whether defendant was a resident of 
the State a t  the time of the collision complained of. 

To sustain service of process upon defendant under these statutes, 
the plaintiffs must show one of two circumstances; either: (1) that 
defendant had established a residence outside the State subsequent 
to the accident or collision, or (2) that he had left the State subse- 
quent to the collision complained of and remained absent from the 
State for sixty days or more continuously. 

Service of process, in order to acquire jurisdiction of the court 
over the person and property of citizens of the State, has always 
been, and properly so, carefully regulated. Careful regulation be- 
comes even more necessary in situations where the parties must re- 
sort to oonstructive or substituted service. At the outset, it must be 
noted that we are here dealing with a proceeding in personam and 
not a proceeding in rem. Substituted or constructive service of process 
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is a radical departure from the rule of the common law, and there- 
fore statutes authorizing i t  must be strictly construed both as to the 
proper grant of authority for such service and in determining whether 
effective service under the statute has been made. Harrison v. Han- 
vey, 265 N.C. 243, 143 S.E. 2d 593 (1965). 

The object of all process is to give the person to be affected by 
the judgment notice that an action has been brought against him 
and an opportunity to defend. The possibility of defendant's re- 
ceiving notice must be even more zealously guarded whcre the action 
is in personam. 

G.S. 1-98.2, providing for service by publication in certain actions, 
is designed to provide for a constructive service of process on non- 
residents in certain instances in in rem or quasi in rem actions, and 
in actions in personam where the defendant, a resident of the State, 
has departed the State or conceals himself with intent to defraud 
hie creditors or avoid service of process. This statute specifically pro- 
vides that where the person to be served cannot after due diligence 
be found in the State and that fact appears by affidavit to the satis- 
faction of the court, the court may grant an order that the service 
be made by publication. 

The Supreme Court has held that an avermcnt in the words of 
the statute [G.S. 1-98.21 of the ultimate fact "that, after due dili- 
gence, personal service cannot be had within the state," was a suffi- 
cient averment of due diligence and sufficicnt compliance with stat- 
utory requirements without stating any of the probative, or eviden- 
tiary facts. Brown v. Doby, 242 N.C. 462, 87 S.E. 2d 921 (1955). 

The North Carolina Supreme Court, in Harrison v. Hanvey, supva, 
recognized that, although the weight of authority is to the contrary, 
the rule of Brown v. Doby, supra, is the law applicable in this State. 
In the Harrison case, howcver, the section of G.S. 1-98.2 before the 
Court was Section (6) providing for service by publication ((where 
the defendant, a resident of this State, has departed therefrom or 
keeps himself concealed therein with intent to defraud his creditors 
or to avoid the service of summons". The action was an in personam 
action brought to recover for personal injuries resulting from an au- 
tomobile collision allegcdly caused by defendant's negligence. De- 
fendant entered a special appearance and moved to quash the pur- 
ported service and for dismissal of the action for want of jurisdiction, 
contending, among other things, that defendant was not a member 
of the class defined by G.S. 1-98.2(6). The Court said, "Assuming 
that the same rule (referring to Brown v. Doby, supra) would apply 
to an averment of absconding or concealment, the court must hear 
the evidence, find the facts, and determine the validity of the ser- 
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vice, when a defendant, upon a motion to vacate an order for publi- 
cation and to quash the service based upon it, questions the suffi- 
ciency of the affidavit or evidence upon which plaintiff proceeds or 
offers evidence contradicting it". 

The case before us arises under G.S. 1-105.1, and a mere aver- 
ment of due diligence sufficient to support service by publication in 
an i n  rern action under G.S. 1-98.2 is not sufficient here. 

Here defendant contends that he is not within the class of per- 
sons covered by G.S. 1-105.1 for that he was a resident of North 
Carolina a t  the time of the accident and remained a resident of 
North Carolina, made no attempt to conceal his whereabouts and 
was a resident of Guilford County a t  the time of the purported ser- 
vice of process, and had not left the State for any period of time 
after the collision complained of. 

Upon his motion to quash the service and dismiss the action, i t  
became incumbent upon plaintiffs to present evidence to support the 
service of process. 

It is true that the statute does not require that plaintiffs must 
set forth in their complaint or by affidavit the facts giving rise to 
the conclusion that defendant comes within the purview of the 
statute; nevertheless, upon attack by special appearance and mo- 
tion to quash, a showing is required of the facts essential to juris- 
diction. Robinson v. D'Odom, 150 N.Y.S. 2d 700 (1956); Hart v. 
Coach Co., 241 N.C. 389, 85 S.E. 2d 319 (1954); Bigham v. Foor, 
supra. 

We now look a t  the evidence submitted by plaintiffs in support 
of the service on defendant. 

The affidavit of plaintiffs contains no competent evidence on which 
a finding of fact could be based. Plaintiff Coble simply averred that 
he was "informed and believed" that defendant had removed him- 
self from his last known address and had left the State and remained 
absent for more than sixty days continuously subsequent to the col- 
lision complained of and was residing somewhere in Florida. Strader's 
affidavit avers that he talked with a woman who he "was informed" 
and believed was defendant's sister who told him that i t  was her 
"information and belief" that defendant was living in Florida; that 
he was "informed and believes and therefore says" that the only in- 
formation he was able to obtain concerning the whereabouts of Lloyd 
Dewitt Brown indicated that the said defendant was residing in the 
State of Florida, address unknown. This evidence is manifestly hear- 
say evidence, not admissible and defendant's objection thereto is ec- 
tirely proper. When plaintiffs' affidavits are stripped of incompetent 
evidence, they are left with the statement of the deputy sheriff that 
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he went to defendant's last known address on two occasions and de- 
fendant was not there; that he made further investigations and could 
not locate the whereabouts of Lloyd Dewitt Brown. Conceding, for 
the purpose of argument only, that this might be held sufficient to 
support an averment of due diligence under the requirements of G.S. 
1-98.2, we hold that i t  is insufficient to make out a prima facie case 
to support service of process under G.S. 1-105 and 1-105.1. 

Plaintiff relies on Scott & Co. v. Jones, 230 N.C. 74, 52 S.E. 2d 
219 (1949). However, that case involved service of process by pub- 
lication under G.S. 1-98.2; and, in addition to the evidence of the 
sheriff that from information derived from defendant's family he 
testified on information and belief that defendant had moved from 
the State and was not a resident of North Carolina, the plaintiff in- 
troduced testimony of defendant's employer to the effect that de- 
fendant had been employed by him in Virginia and gave his home 
address as 620 South Street, Portsmouth, Virginia. 

We have not been cited to a case in this or any other jurisdiction 
holding that such scant competent evidence as is before the Court 
is sufficient to support a finding that defendant had departed the 
State and remained absent for a period of sixty days or more. Since 
the element of jurisdiction is necessary for plaintiffs' case, the failure 
of proof must lie with plaintiffs. 

The trial court erred in denying the motion to quash. There was 
not sufficient competent evidence upon which to base a finding of 
fact that defendant departed from the State subsequent to the col- 
lision and remained absent therefrom for sixty days or more con- 
tinuously. 

Under this view of the case, defendant's assignment of error as  to 
whether plaintiffs wholly complied with the provisions of G.S. 1-105 
and 1-105.1 is not considered. 

Revcrsed. 

CAMPBELL and PARKER, JJ., concur. 
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NATIONWIDE niIUTUAL INSURANCE COMPANY, PLAINTIFF, v. AETNA 
CASUALTY AND SUREO!Y COMPANY ; PENNSYLVANIA NATIONAL 
MUTUAL CASUALTY COMPANY; BILLY RAY CHAMBERS; ETHEL 
E. PARRISH; JUDITH A. SMITH, A MINOE; BONNELL S. SMITH; 
RACHEL FULK WOOD; LARRY A. WOOD, A MINOR; AND TERRY 
WOOD, DEFENDANTS. 

(Filed 21 February, 1968.) 

1. Appeal a n d  E r r o r  § 6 
An order allowing a motion to strike an answer in its entirety on the 

ground that the facts alleged therein do not constitute a legal defense is 
in effect an order sustaining a demurrer and is immediately appealable. 
Rule of Practice in the Court of Appeals No. 4(a) .  

2. Declaratory Judgment  Act § 1- 
The liability of a n  ksurance company under its policy of insurance is 

a proper subject for a declaratory judgment proceeding when a gemine 
controversy exists. 

3. Insurance 53 99, 100- 
The settlement by a liability insurer of certain claims arising out of a n  

automobile accident does not waive insurer's defense of noncoverage a s  to 
other claims when the insurer's settlement worked no detriment to its in- 
sured or  to others having rights under the policy. 

4. Compromise a n d  Settlement § 1- 

The law favors the settlement of controversies out of court. 

5. Pleadings 9 34- 
Allegations in the answer setting up matter ineffectual a s  a defense are  

properly stricken. 

APPEAL by defendants, Pennsylvania National Mutual Casualty 
Company, Ethel E. Parrish, Bonnell S. Smith, and Judith A. Smith, 
from Crissman, J., a t  the 11 September 1967 Civil Session of the Su- 
perior Court of GUILFORD County, High Point Division. 

Plaintiff's complaint filed 11 May 1967 for a declaratory judg- 
ment alleged: 

On 31 July 1965 the defendant, Terry Wood, was the owner of a 
Chevrolet Corvair automobile on which plaintiff had in effect its 
automobile liability insurance policy issued to Rachel Fulk Wood 
and Terry Lee Wood. On that date the Corvair was being operated 
by the defendant, Billy Ray Chambers, when i t  was involved in an 
accident in the City of Winston-Salem with a Plymouth station 
wagon, owned and operated by the defendant, Bonnell S. Smith. At 
the time of the accident the defendant, Billy Ray Chambers, was op- 
erating the Corvair automobile without the knowledge or permission 
of Terry Lee Wood, or his brother, Larry A. Wood, and in violation 
of an express prohibition by Larry A. Wood. The defendant, Penn- 
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sylvania National Mutual Casualty Company, had in effect on that 
date its automobile liability insurance policy affording uninsured 
motorist covcrage to occupants of the Plymouth station wagon owned 
by Bonnell S. Smith. Bonnell S. Smith, Ethel E. Parrish, and Judith 
A. Smith, occupants of the Plymouth station wagon, brought actions 
for personal injuries against Billy Ray Chambers in the Superior 
Court of Guilford County, and plaintifi has been called upon to de- 
fend Billy Ray Chambcrs in thcse actions by virtue of its policy of 
insurance issued to Rachel Fulk Wood and Terry Lee Wood. Plain- 
tiff has denied coverage and is defending Billy Ray Chambers under 
a full reservation of rights and denial of coverage. Plaintiff further 
alleged that the dcfcndant, Billy Ray Chambers, was insured under 
a policy of automobile liability insurance issued by the defendant, 
Aetna Casualty and Surety Company, to his father, and that said 
policy provides sole coverage to all claims arising out of said acci- 
dent. In  the alternative plaintiff alleged that  if coverage is not af- 
forded under the policy of Aetna Casualty and Surety Company, 
then Billy Ray Chambers was uninsured a t  the time of the accident 
and the uninsured motorist coverage of the policy issued by the de- 
fendant, Pennsylvania National Mutual Casualty Company, to Bon- 
nell S. Smith affords coverage to all claims arising out of said acci- 
dent. Plaintiff asks for a declaratory judgment adjudicating that i t  
has no coverage for, or obligation to defend, Billy Ray Chambers as 
to claims arising out of said accident, and that either the defendant, 
Aetna Casualty and Surety Company, under its policy issued to 
Chambcrs' father, or Pennsylvania National Mutual Casualty Com- 
pany, under its policy of uninsured motorist insurance, afford cov- 
erage to all such claims. 

The defendant, Pennsylvania National Mutual Casualty Com- 
pany and the defendants, Ethel E. Parrish, Bonnell S. Smith, and 
Judith A. Smith, filed separate answers denying the material alle- 
gations in the complaint relative to the nonpermissive use by Cham- 
bers of the Corvair automobile owned by the Woods, and alleging, 
by way of further answer, the following: 

After the accident of 31 July 1965 the plaintiff, through its ad- 
justers and agents, conducted an investigation of the accident and 
the coverage available to its insureds and persons injured and dam- 
aged in the collision. After making such investigation, the plaintiff, 
under the coverage of its insurance policy, on 31 August 1965 settled 
the personal injury claim of one Kenneth W. Porter, a passenger in 
the Corvair a t  the time of the accident, by paying to Portcr the sum 
of $21.00 and taking a release from Porter releasing Rachel Fulk 
Wood, Billy Ray Chambers, and any and all other persons, firms, 
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and corporations, whether named in the release or not, from any 
further liability as a result of the accident. The plaintiff also under 
the coverage of its insurance policy, on 8 November 1965 settled the 
property damage claim of Bonnell S. Smith, owner of the Plymouth 
station wagon, by paying to Bonnell 8. Smith the sum of $572.59 for 
damages to Smith's automobile and taking a release from Bonnell 
S. Smith releasing Rachel Fulk Wood and Billy Chambers, and any 
and all other persons, firms, and corporations, whether named in the 
release or not, from any further liability as a result of damages to 
the Smith automobile. 

The defendants in their further answers further alleged that the 
plaintiff, by investigating the collision with respect to liability and 
with respect to its insurance policy coverage and by subsequently 
accepting coverage by taking the stated releases from the claimants, 
Porter and Bonnell S. Smith, waived any rights which it might have 
had to deny coverage to its insureds or to any claimants in the action 
as a result of the automobile accident which occurred on 31 July 
1965, and defendants contend that this waiver on the part of the 
plaintiff now estops the plaintiff from denying its coverage to all 
such insureds, claimants, and defendants in this action, and estops 
the plaintiff to deny its policy holders, the owner or owners of the 
Chevrolet Corvair automobile, and the person driving said auto- 
mobile, the right to a defense under its policy. The answering de- 
fendants pled such estoppel in bar of any affirmative relief requested 
in the complaint, and asked the court to declare judgment to .;he 
effect that the plaintiff's policy covers the accident of 31 July 1965 
as to its insureds and all claims involved in the accident. 

Plaintiff filed motions to strike such further answers and de- 
fenses and the trial court allowed plaintiff's motions. The defend- 
ants, Pennsylvania National Mutual Casualty Company, Ethel E. 
Parrish, Bonnell S. Smith, and Judith A. Smith, appealed. 

Bencini & Wyatt for defendant appellants, Ethel E. Parrish, 
Judith A. Smith and Bonnell S. Smith. 

Jordan, Wright, Henson & Nichols for defendant appellant, Penn- 
sylvania National dfutual Casualty Company. 

Hudson, Femell, Petree, Stockton, Stockton & Robinson for plain- 
tiff appellee. 

PARKER, J. Ordinarily, the Court of Appeals will not entertain 
an appeal from an order striking or denying a motion to strike alle- 
gations contained in pleadings. Rule 4(b) ; Rules of Practice in the 
Court of Appeals. In this case, however, the plaintiff's motions to 
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strike are addressed to each further answer and defense in its en- 
tirety on the grounds that the facts alleged therein do not constitute 
a legal defense. The plaintiff's motions are, therefore, in substance 
demurrers to the further answers in their entirety and will be so con- 
sidered. Jewell v. Price, 259 N.C. 345, 130 S.E. 2d 668 (1963) ; Mer- 
cer v. Hilliard, 249 N.C. 725, 107 S.E. 2d 554 (1959). The trial 
court's orde? was thus in effect an order sustaining a demurrer and 
defendants may immediately appeal therefrom. Rule 4(a)  of the 
Rules of Practice in the Court of Appeals, when otherwise applicable, 
limits the right of immediate appeal only in instances where the de- 
murrer is overruled and not where, as here, the demurrer is sustained. 

Questions involving the liability of an insurance company under 
its policy, in cases where a genuine controversy exists, are a proper 
subject for a declaratory judgment. Nationwide Mutual Insurance 
Company v. Roberts, 261 N.C. 285, 134 S.E. 2d 654 (1964). The case 
before us does present such a controversy and determinat,ion of the 
controversy by a declaratory judgment is, therefore, proper. 

Plaintiff alleged in its complaint that Chambers, the driver of 
the Corvair automobile as to which plaintiff had issued its liability 
insurance policy, was operating such car a t  the time of the accident 
without the knowledge or permission of the insured owner. See, T o r r s  
v. Smith, 269 N.C. 546, 153 S.E. 2d 129 (1967) ; Bailey v. General 
Insurance Company of America, 265 N.C. 675, 144 S.E. 2d 898 (1965). 
The defendants in their answers have denied plaintiff's allegations 
as to the nonpermissive use by Chambers and that issue is not pres- 
ently before us. 

The defendants appellants alleged in their further answers and 
defenses facts relating to the conduct of the plaintiff in settling cer- 
tain claims arising from the accident, and contend that the plaintiff, 
by such conduct, waived any rights which i t  may have had to deny 
coverage under its policy and thereby became esbpped from doing 
so. The trial court allowed plaintiff's motions to strike these allega- 
tions. Taking the facts alleged in the further answers to be true, as 
we must for purposes of testing the correctness of the trial court's 
action, the only matter now before us for decision is whether or not 
such facts establish any affirmative defense to the judgment being 
 ought by the plaintiff in this action. If they do, the motions should 
have been di~allowed. If they do not, the further answers were prop- 
erly stricken. 

A t  the outset i t  should be observed that the present appeal does 
not present any controversy between an insurance company and its 
named insured. Plaintiff simply seeks to obtain a judicial determi- 
nation on the question of the nature of the use, whether permissive 
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or nonpermissive, which was being made by the driver of its named 
insured's automobile a t  the time i t  became involved in the accident. 
The defendants appellants, who were occupants of the other auto- 
mobile and an insurance carrier for one of them, contend that plain- 
tiff became estopped as to them to raise the question of nonpermis- 
sive use of its insured's automobile because plaintiff had effected 
settlement of the two claims with Porter and Smith. 

Nothing prevents a liability insurer from waiving a defense that 
a particular liability is not within the coverage of its policy. Indeed, 
the insurer waives this defense as to a particular claim under its 
policy, just as i t  waives all other defenses, when i t  makes settlement 
of that claim. But such a waiver does not in all circumstances and 
by itself automatically and necessarily preclude the insurer from 
thereafter asserting the objection of noncoverage. Estoppel to assert 
noncoverage occurs when the insurer's action results in some detri- 
ment to the insured or to someone else having rights under the policy. 
Such a detriment and the resulting estoppel are found in cases in 
which the insurer, having knowledge of facts which would result in 
noncoverage, nevertheless assumes and conducts the defense of an 
action brought against its insured, such cases finding the elements 
of an estoppel in the fact that the insurer's action in actively con- 
ducting the defense has deprived its insured of his right to control 
his own lawsuit. Such a case was presented in Early v. Farm Bureau 
Mutual Automobile Insurance Company, 224 N.C. 172, 29 S.E. 2d 
558 (1944)' in which the court said (page 174): 

"The apposite rule as we gather i t  from the decisions of var- 
ious jurisdictions is that an objection that the liability is not 
one within the terms of the policy may be waived, and where 
the insurer undertakes the defense of the action by the injured 
person against the insured, with full information as to the char- 
acter of the injury, i t  will be deemed to have waived such ob- 
jection. Royle Mining Company v. Fidelity & Casualty Com- 
puny of New York, 103 S.W. 1098 (Mo.). The effect of this rule 
would seem to be that by having elected to defend the action 
of the plaintiff against its insured the insurer deprived its in- 
sured of his right to control his own lawsuit, and thereby as- 
sured the insured that the insurer would recognize the liability 
as falling within the terms of the policy." 

Other cases illustrative of the principle involved may be found 
in Annotations in 81 A.L.R. 1326 and in 38 A.L.R. 2d 1148. Even in 
such cases, however, the insurer will not be held estopped if i t  de- 
fends under a full reservation of its right to deny coverage, Shearin 
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v. Globe Indemnity Company, 267 N.C. 505, 148 S.E. 2d 560 (1966) ; 
or if i t  gives timely notice to its insured of reservation of its right to 
assert the defense of noncoverage, Jarnestown Mutual Insurance 
Company v. Nationwide Mutual Insurance Company, 266 N.C. 430, 
146 S.E. 2d 410 (1965). 

In the case before us plaintiff insurer has denied coverage under 
its policy to the driver of its named insured's automobile and is de- 
fending the pending actions brought in the Superior Court of Guil- 
ford County under a full reservation of rights and denial of cover- 
age. The defendants by their further answers seek to assert, how- 
ever, that plaintiff became estopped from denying coverage under 
its policy by its prior actions in making out-of-court settlements of 
two claims. But plaintiff's actions in making these settlements worked 
no detriment to its insured or to anyone else who might acquire 
rights under its policy. No suit to recover damages has been brought 
against plaintiff's named insured, and should any such suit be brought 
nothing which plaintiff has done in making the settlements with 
Porter and with Smith would in any way prejudice its insured in 
conducting a defense. On the contrary, to the extent such settle- 
ments may have absolved the plaintiff's insured from any liability 
to Porter and to Smith, the insured would have reason to be well 
pleased. Therefore such settlements could not work an estoppel to 
prevent plaintiff from later asserting the defense of noncoverage even 
as against its named insured. Still less is plaintiff estopped as against 
the defendants presently seeking to assert the estoppel. One of these, 
Bonnell S. Smith, even benefited directly when plaintiff settled Smith's 
claim for damages to his automobile. Another, the defendant insur- 
ance company, may have benefited indirectly in having its potential 
liability reduced. 

"The law favors the settlement of controversies out of court." 
Penn Dixie Lines, Inc. v .  Grannick, 238 N.C. 552, 78 S.E. 2d 410 
(1953). A liability insurance carrier which acts in conformity with 
this sound policy of the law by settling certain claims does not thereby 
in all circumstances automatically and irrevocably waive its de- 
fenses as to other claims. The settlements made by plaintiff in this 
case caused no detriment to anyone except possibly to plaintiff itself. 
No one else having present or potential future rights under plaintiff's 
policy was thereby induced to change any position or to surrender 
any rights to his detriment. An essential element of an estoppel is 
here lacking. 

The cases cited and relied on by defendants in support of their 
contention that plaintiff, by making the settlements with Porter and 
Smith, became estopped as to the defendants to raise the question 



N.C.App.1 SPRING SESSION, 1968. 15 

of the nonpermissive use of plaintiff's insured's automobile are not 
apposite. 

Since the facts alleged in the further answers do not establish any 
defense, there was no error in the trial court's order that they be 
stricken, and the trial court's order is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF \NORTH (TAROLINA v. JOSEPH JOHNSON. 

(Filed 21 February, 1968.) 

1. Criminal Iaaw 8 104- 
On motion to nonsuit, the evidence must be considered in the light 

most favorable to the State. 

2. Burglary a n d  Unlawful Breakings 5 5- 
midence of the State tending to show that the owner of a store inven- 

toried his goods on the day of the offense, that  when he left the store in 
the afternoon the doors were locked and boarded, that the defendant was 
found inside the store by an officer later that night, that the bottom part 
of a door had been kicked in, and that merchandise of a value of $500 
had been taken from the premises, is held sufEcient to be submitted to the 
jury on the issue of defendant's guilt of felonious breaking and entering. 
G.S. 1454. 

3. Burglary a n d  Unlawful Breakings 8 2- 
Nonfelonious breaking and entering is a lesser included offense of the 

felony of breaking and entering with intent to commit a felony. G.S. 14-54. 

4. Burglazy a n d  Unlawful Breaking& 8 6- 
Where all the evidence tended to show that defendant was apprehended 

inside a store, that the bottom portion of a door to the store had been 
kicked out, and that approximately $500 in  merchandise was stolen from 
the premises, there was no error in the court's failure to submit the ques- 
tion of defendant's guilt of the lesser crime of nonfelonious breaking or 
entering. 

APPEAL by defendant from Armstrong, J., November 1967 Reg- 
ular Session of the Superior Court of FORSYTH County. 

This is a criminal prosecution on a written information signed 
by the solicitor correctly charging the defendant in the first count 
with the felony of breaking and entering with intent to  commit the 
crime of larceny, in violation of G.S. 14-54, and in the second count 
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with the crime of larceny. Defendant and his counsel signed a waiver 
of the finding by a Grand Jury of a bill of indictment and pleaded 
not guilty to the charges contained in the written information. 

Trial was by jury on the written information. At the close of 
the State's evidence Judge Armstrong, upon motion, dismissed the 
larceny charge. The jury returned a verdict of guilty of the felony 
as charged in the first count. 

From a judgment of imprisonment of not less than seven nor 
more than ten years, defendant appeals to the Court of Appeals. 

Attorney General T. W .  Bruton and Deputy Attorney General 
Harry m. McGalliard, for the State. 

Booe, Mitchell & Goodson by William S. Mitchell, Attorneys for 
the defendant. 

MALLARD, C.J. Defendant, an indigent person, was represented 
a t  the trial in the Superior Court, and in this Court, by William S. 
Mitchell, his court-appointed attorney. Judge Armstrong ordered 
Forsyth County to pay for the transcript of the record of the trial 
and the cost of having the defendant's brief mimeographed. 

Defendant assigns as error the failure to allow his motion for 
judgment of compulsory nonsuit made a t  the close of the evidence. 

C. A. West t,estified: That  he was an officer with the Winston- 
Salem Police Department and was on duty on the nights of Novem- 
ber 2, 3, and 4, 1967. That  on November 4, 1967, a t  about 8:30 p.m. 
he was patrolling the area around Tenth and Cleveland in Winston- 
Salem. He received a call and went to Shore's Shop Rite Grocery a t  
the corner of Tenth and Cleveland and found somebody in the build- 
ing. When he arrived he saw two children about eight or nine years 
old running from the building. He noticed that the door on the north- 
west corner of the building had an opening near the bottom. This 
opening in the door was about three feet high and eighteen inches 
wide, and i t  appeared to him that the bottom part of the door had 
been kicked in. He entered through this opening in the door and saw 
a man standing on the inside and told him to stand where he was. 
The man did not stand where he was but ran into the back part of 
the store. There were no lights on in the building, and West was 
using his flashlight. After he entered the store, he looked all over 
the store and in the northeast corner of the building he found the 
defendant under a foam rubber mattress with his head sticking out. 
He personally searched the store and found no one else inside the 
building. The defendant was searched, and he had in his pocket a 
ten cent Danish pastry or cake (which was received in evidence as 
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State's Exhibit No. 1) .  There was merchandise in the store a t  that 
time. 

Thad W. Shore, a witness for the State, testified: That  he is the 
owner and operator of the business a t  Tenth and Cleveland known 
as Shore's Shop Rite. The store had been entered and damaged on 
the evening of November 2, 1967. On Friday, November 3, he cleaned 
up the store and tried to ascertain how much merchandise had been 
stolen and damaged. H e  secured the doors of the building by nailing 
boards and other doors over the openings that had been made on 
November 2 to the front door and the stockroom door. On Saturday, 
November 4, 1967, he inventoried the stock of goods and left the 
building around 4:00 p.m. The condition of the building when he 
left was not as good as i t  was before the damage on November 2 
because he had nailed boards over the damaged doors. He returned 
Saturday night after being called by the officer and found the boards 
that he had nailed over the openings in the door on Friday morning 
knocked off. When he left his place of business on Saturday after- 
noon, i t  was locked and the doors were boarded up and secure. The 
doors to his store were in a different condition when he returned that 
night than they were a t  4:00 p.m. when he left. The boards over one 
of the doors had been knocked off, the store had been entered, and 
quite a bit of merchandise had been stolen. Among the merchandise 
stolen from him were several cases of wine, some beer, and several 
cases of dry salt fish. He had in his store on that date, cakes similar 
to State's Exhibit No. 1, but there were no markings on the cake 
that was introduced into evidence as State's Exhibit No. 1 by which 
he could identify i t  as coming from his store. Approximately $500 
damage was done to his property from the loss of merchandise and 
the breaking in on November 4. That  no one person could have car- 
ried all of the merchandise that was missing from his place of busi- 
ness on this date a t  one time. 

R. T .  Masten, a witness for the State, testified: That  he was with 
Officer West on this occasion, and he saw a young boy, who appeared 
to be about ten or twelve years old, running from the store. After 
Masten called to him, the young boy dropped a box of crackers and 
ran around the corner of the building. Masten looked inside the 
building and saw a man that he later identified as the defendant. He 
saw the hole in the door and was there when Mr. West brought the 
defendant to this door and he, Mr. Masten, took hold of the defend- 
ant, pulled the defendant through the hole in the door, and stood 
him up. 

The evidence of the State, when considered in the light most fa- 
vorable to the State as we must do, 2 Strong, N. C. Index 2d, Crim- 
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inal Law, 104, would permit but not compel the jury to find the 
following facts: 

That  Thad W. Shorc owned and operatcd a place of business 
known as the Shop Rite Grocery a t  Tenth and Cleveland Avcnue in 
Winston-Salem on November 4, 1967. On this date the building was 
unlawfully entered and several cases of wine, several cases of dry 
salt fish, and other merchandise of some bulk and volume, of the 
value of around $500, had been stolen. That  Mr. Shore's place of 
business was unlawfully and feloniously entered by the defendant 
between the hours of 4:00 p.m. and 8:30 p.m. on Saturday, Novem- 
brer 4, 1967, with the felonious intent to steal merchandise owned by 
Mr. Shore and situate therein. 

The defendant, Joscph Johnson, a witness for himself, testified: 
He was not inside the Shore's Shop Rite Store on the night of No- 
vember 4, 1967, or any other night. He was arrested on the night of 
November 4 a t  about 8:30 p.m. near this store, but not in it. On this 
night he had bcen with Willie Brown but left Willie at  Mary Lou 
Gentry's house. Then he went over on Ninth and Ivy and got as far 
as  Russell's Funeral Homc when he noticed that i t  was getting late 
and remembered that the curfew was a t  ten or ten thirty p.m. He 
thereupon turned around and as he came up the sidewalk near the 
store, an officer told him to put his hands up over his head. He told 
the officer that he had not done anything, and the officer told him to 
shut up. The officer searched him and made him put his hands behind 
his back. The officcrs put the defendant and three other male persons 
in the paddy wagon, carried him to the policc station, and took 
fingerprints. He was not arrested inside of the store; he did not go 
into that store that night. It was dark out around the store that 
night, and there was a little light inside. He got the bun that he had 
that night from Willie a t  about 5:30 p.m. while he and Willie were 
inside the Center Theatre. He wasn't in the store under a mattress. 
He didn't sec any little boys running from the store or anyone else 
coming from the store. That  in 1959 in the Supcrior Court of Forsyth 
County, he pleaded guilty to two charges of store breaking and lar- 
ceny, and in 1960 he pleaded guilty to robbery. 

Willie Wesley Brown, a witness for the defendant, testified: That 
he knew Joseph Johnson and saw him on the afternoon of November 
4, 1967, a t  the Center Thcatrc and talked to him there in the theatre 
giving him a bun, a cinnamon bun. It was a bun like the one offered 
as State's Exhibit No. 1. That hc, Brown, left the defendant a t  Mary 
Lou Gentry's house a t  approximately 7:00 or 7:30 p.m. 

Defendant's evidence would permit but not compel the jury to 
find that: 
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Defendant was arrested on the street near Shore's Shop Rite Store 
on November 4, 1967, as he was walking towards his home from 
Russell's Funeral Home. He was going home in order to get there 
before a ten thirty p.m. curfew. (The record is silent as to why the 
curfew had been imposed.) Defendant was not in and had not been 
in Shore's place of business on that occasion, and he was not appre- 
hended in Shore's place of business. Defendant had been given the 
bun or cookie by Willie Brown while they were together in the 
Center Theatre. Defendant did not break or enter the store of Mr. 
Shore on this occasion. The defendant did not enter the place of 
business of Mr. Shore a t  any time on November 4, 1967, and he had 
no intent to steal from Mr. Shore, and that he was not guilty of the 
crime with which he was charged. 

Defendant's motion for judgment as of nonsuit was properly 
overruled. The circumstances in this case make i t  a question for the 
jury. State v. Emory Joseph Roux, 266 N.C. 555, 146 S.E. 2d 654; 
State v. Williams, 269 N.C. 376, 152 S.E. 2d 478. Also, for the rule 
as  to circumstantial evidence see State v. Stephens, 244 N.C. 380, 
93 S.E. 2d 431; State v. Bell, 270 N.C. 25, 153 S.E. 2d 741. 

Defendant also assigns as error the failure of the judge to in- 
struct the jury that they might find the defendant guilty of the lesser 
offense of nonfelonious breaking or entering. Each of the defendant's 
assignments of error, numbers two, three, four and five, present this 
question in a different manner but are so interrelated that they may 
be treated as one. 

The misdemeanor of nonfelonious breaking and entering, if there 
is evidence to support it, is a lesser included offense of the felony of 
breaking and entering with intent to commit a felony as described 
in G.S. 14-54. State v. Worthey, 270 N.C. 444, 154 S.E. 2d 515. 

According to the police officer, the defendant was apprehended 
in the building. Defendant denied he was in the building. The de- 
fendant, by his evidence, does not contradict the State's evidence 
that  Mr. Shore's building was entered by someone with the intent to 
steal therefrom. All the evidence tends to show that the breaking or 
entering of Mr. Shore's building on November 4, 1967, was done with 
the intent to commit the crime of larceny of merchandise therein, 
and larceny under such circumstances is a felony. G.S. 14-72. The 
evidence shows that approximately $500 of the merchandise belong- 
ing to Mr. Shore was stolen from this building on this date, and in- 
cluded in the merchandise in the building were buns or cookies such 
as the one the defendant had on his person when apprehended. This 
distinguishes this case from State v. Jones, 264 N.C. 134, 141 S.E. 
2d 27, in which there was no evidence of any property having been 
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stolen. No one else but the defendant was in the building, and when 
the officers approached, he attempted to hide. There was no evidence 
of a nonfelonious breaking or entry. There was no evidence from 
which the jury could have found that the lesser crime of nonfelonious 
breaking or entering had been committed. State v. Jones, 267 N.C. 
434, 148 S.E. 2d 236. 

A careful reading of the charge reveals that Judge Armstrong 
fully, adequately and correctly charged the jury in this case. 

In the trial, we find 
No error. 

BROCK and BRITT, JJ., concur. 

CLAUDIA BOYD, BY HEX NEXT FRIEND, OHARLES B. DEANE, JR., V. 
VIRGINIA DARE BLAKE. 

(Filed 21 February, 1968.) 
1. 'lYia1 5 21- 

On motion to nonsuit, the evidence must be accepted a s  true and con- 
sidered in the light most favorable to plaintiff, disregarding all evidence 
in conflict therewith, including any contradictions in plaintiE's evidence. 

2. S a m e  
On motion to nonsuit, the court may consider evidence offered by de- 

fendant that tends to clarify or explain plaintiff's evidence and is not in  
conflict therewith. 

3. Automobiles § 39- 

The presence of a young child riding a bicycle on the highway is, in 
itself, a danger signal to a motorist approaching the bicycle from the 
front. 

4. Automobiles § 41- 
A motorist who sees children on or near the highway must exercise care 

in proportion to the incapacity of the children to foresee or to appreciate 
and avoid peril. 

5. Automobile § 69- 
Evidence that a five-year-old child was riding a training bicycle on the 

paved portion of a highway and was clearly visible to the femme defend- 
ant  from a distance of 1000 feet, that the child began to lose control of 
the bicycle and to veer toward the center of the highway when defendant's 
car was about 60 feet away, and that the automobile struck the child, held 
suBcient to be submitted to the jury on the issue of defendant's negli- 
gence, notwithstanding evidence that defendant had reduced her speed a t  
the time of impact. 
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BOYD v. BLAKE. 

6. Automobiles 46- 

Testimony of an eyewitness that he "guessed" the speed of an automo- 
bile to be 35, 4, or 45 mil= per hour is not incompetent as  mere specula- 
tion on the part of the witness, i t  appearing that the word was used 
colloquially to express an estimate or opinion. 

APPEAL by plaintiff from McConnell, J., October 1967 Civil Ses- 
sion, RICHMOND Superior Court. 

This is an action for damages for personal injuries sustained by 
plaintiff, a five-year-old girl. 

The complaint alleges that around noon on 27 February 1966, 
plaintiff was riding a small bicycle in a westerly direction on R.P. 
Highway 1304 in Richmond County and was run into by defendant 
who was operating a 1957 Ford in an easterly direction on said high- 
way. Among the allegations of negligence, the complaint charges that  
defendant failed to keep her automobile under proper control, failed 
to keep a proper lookout, failed to use due care commensurate with 
existing conditions, and negligently allowed her automobile to strike 
plaintiff. 

I n  her answer, defendant admits the operation of the Ford a t  the 
time and place complained of. I n  her further answer, she says: "thht 
a s  she reached a straight stretch of road she observed the plaintiff 
some distance away riding a bicycle on the northernmost portion of 
the highway and proceeding in a westerly direction; that the defend- 
ant, who a t  all times remained in the eastbound lane of traffic and 
was keeping a proper lookout, immediately slowed her automobile 
and sounded the horn on her automobile; that just as the plaintiff 
and the defendant were meeting on opposite sides of the highway 
and a t  a time when they were almost abreast of one another, the 
plaintiff, without any warning whatsoever, suddenly steered the bi- 
cycle she was riding across the highway and directly into the front 
bumper of defendant's automobile, slightly injuring plaintiff." 

Plaintiff's principal witness was her eighteen-year-old uncle, 
Robert Nicholson, who was with her a t  the time of the occurrence. 
His pertinent testimony can be summarized as follows: The paved 
portion of the road was 17 feet wide. The little bicycle on which 
plaintiff was riding had a training wheel on its left side and he was 
walking some 15 or 20 feet behind plaintiff "trying to keep up with 
her." He saw the defendant's car approaching some 1000 feet away 
and "guessed" i t  was running a t  least 35, 40 or 45 miles per hour a t  
that  time. When he first saw the car, the bicycle was on the right- 
hand side of the road but as the car got nearer, plaintiff began losing 
control of the bicycle and moving toward the center of the highway; 
"I tried to run to catch up  with her and I ran faster to try to catch 
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her. I saw she was losing control of the bicycle. I did not catch up 
with her." The accident happened about the center of the road, "just 
a little on Mrs. Blake's side of the center line of the highway." H e  
estimated that plaintiff and defendant's car were about 50 to 60 
feet apart when plaintiff began having trouble with the bicycle and 
"guessed" that defendant was going about 35 a t  that time. All four 
wheels of defendant's automobile wcre on the pavement a t  the time 
plaintiff was struck by defendant's left-front tire. 

Plaintiff's principal injuries were to her right arm. On cross- 
examination, Nicholson testified that the left-front wheel did not 
pass over plaintiff's arm but slid i t  on the pavcment; that defendant 
came to a complete stop within 3 or 4 feet from the time plaintiff 
got on defendant's side of the road. 

Defendant's pertinent testimony was as follows: She saw plain- 
tiff on the bicycle and Robert Nicholson when she was 1000 feet or 
more away from them; they were on their side of the road near the 
edge. She was driving approximately 35 miles per hour when she 
first saw them and as she drew near them, she kept slowing down 
and blew her horn three times. "(A)s we got closer to one another, I 
kept slowing up and I thought, well, I'll easc on by, and she came 
over." Defendant was going between 5 and 10 miles an hour with 
her foot on the brake when plaintiff rode the bicycle into defendant's 
lane; plaintiff was half a car length away when she turned in front 
oY defendant, after which defendant slammed on brakes and her 
car did not travel its length beyond plaintiff. 

Defendant's motion for compulsory nonsuit a t  the close of the 
plaintiff's evidence was overruled but was allowed a t  the close of 
all the evidcnce. From judgment prcdicated thereon, plaintiff ap- 
pealed. 

Pittman, Pittman & Pittman, attorneys for plaintiff appellant. 
Leath, Bynum, Blount & Hinson, attorneys for defendant ap- 

pellee. 

BRITT, J. Although defendant in her answer pleads contributory 
negligence on the part of plaintiff and the doctrine of "sudden ap- 
pearance," defendant's counsel with his usual candor admits that 
neither of these is applicable to the facts in this case. Therefore, the 
only question presented by this appeal is whether there was suffi- 
cient evidence of actionable negligence on the part of defendant to 
be considered by the jury. 

I n  reviewing a judgment of nonsuit, we are required to  consider 
the evidence in the light most favorable to the plaintiff, accept the 
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evidence so construed as true, and disregard all evidence in conflict 
therewith, including any inconsistencies or contradictions in the 
plaintiff's evidence. Waycaster v. Sparks, 267 N.C. 87, 147 S.E. 2d 
535; Thomas v. Morgan, 262 N.C. 292, 136 S.E. 2d 700; White v. 
Roach, 261 N.C. 371, 134 S.E. 2d 651. 

I n  Ammons v. Britt, 256 N.C. 248, 123 S.E. 2d 579, in an opinion 
written by Bobbitt, J., we read: 

"The only motion for judgment of nonsuit to be considered is 
that made a t  the close of all the evidence. G.S. 1-183. In de- 
termining its sufficiency for submission to the jury, the evidence, 
whether offered by plaintiffs or by defendant, must be con- 
sidered in the light most favorable to plaintiffs. Jfurray v. 
Wyatt, 245 N.C. 123, 128, 95 S.E. 2d 541; Eason v. Grimsley, 
255 N.C. 494, 496, 121 S.E. 2d 885. True, the court may con- 
sider evidence offered by defendant that 'tends to clarify or ex- 
plain evidence offered by plaintiff not inconsistent therewith, 
but i t  must ignore that which tends to establish another and 
different state of facts or which tends to contradict or impeach 
the testimony presented by plaintiff. (Citations.) Otherwise, 
consideration would not be in the light most favorable to plain- 
tiff. (Citations.)' Watters v. Parrish, 252 N.C. 787, 795, 115 S.E. 
2d 1." 

The cases in our reports involving small children struck by au- 
tomobiles upon the streets and highways are as varied in their 
factual situations as are the impulses and instantaneous reactions of 
children. Consequently, they vary in ultimate results. While the 
principles of law concerning the care required of a motorist who sees, 
or ought to see, a small child on or near the highway are constant, 
their application is different because the facts vary from case to 
case. Rodgers v. Carter, 266 N.C. 564, 146 S.E. 2d 806. 

The very presence of a five-year-old child riding a bicycle on 
the highway is, in itself, a danger signal to a motorist approaching 
the child. Ordinarily, i t  is a question for the jury as to whether the 
motorist has responded to such danger signal as a reasonable person 
would have done. Champion v. Waller, 268 N.C. 426, 150 S.E. 2d 
783. Rodgers v. Carter, supra. 

It has been declared repeatedly by our Supreme Court that a 
legal duty rests upon a motorist to exercise due care to avoid in- 
juring children whom he sees, or by the exercise of reasonable care 
should see, on or near the highway. A motorist must recognize that 
children have less judgment and capacity to appreciate and avoid 
danger than adults, and that children are entitled to a care in pro- 
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portion to their incapacity to foresee, to appreciate and to avoid 
peril. Parker, J., (now C.J.) in Pope v. Patterson, 243 N.C. 425, 90 
S.E. 2d 706 (citing numerous authorities). 

"Where an automobile driver sees a child in a place of danger, 
or has reason to apprehend that i t  might run into a place of danger, 
and has sufficient time to stop his car if under proper control, i t  is 
his duty to exercise such care as would be reasonably necessary to 
avoid a collision." Quoted in Pope v. Patterson, supra, from Lucas 
v. Busko, 314 Pa. 310, 171 A. 460. 

Plaintiff was on the paved portion of the highway and clearly 
visible to defendant a t  all times while she traveled a distance of 
1000 feet. It was to be anticipated that plaintiff might be inattentive 
to danger, and, upon the near approach of a vehicle, might allow her 
bicycle to veer to the opposite side of the highway. [See Henderson 
v. Locklear, 260 N.C. 582, 133 S.E. 2d 1641. Plaintiff did not sud- 
denly dart from a place of concealment into the path of defendant's 
vehicle as was the case in Johns v. Day, 257 N.C. 751, 127 S.E. 2d 
543, and Dixon v. Lilly, 257 N.C. 228, 125 S.E. 2d 426. She was not 
in a place of apparent safety when seen by the motorist as was the 
case in Brewer v. Green, 254 N.C. 615, 119 S.E. 2d 610, and Brinson 
v. Mabry, 251 N.C. 435, 111 S.E. 2d 540. 

Plaintiff's witness Nicholson "guessed" the speed of defendant's 
car. The term "guess" is not regarded as being a mere conjecture 
or speculation but as  a colloquial way of expressing an estimate or 
opinion. It is a word frequently used where a witness is called upon 
to make estimates of speed or distance or size or time. Like hhe 
words "suppose" or "think", i t  is commonly uscd as meaning the 
expression of a judgment with the implication of uncertainty. State 
v. Clayton, 272 N.C. 377. 

In the light of duty of the motorist in such circumstance, the 
questions whether the defendant in the instant case was driving her 
vehicle a t  a greater speed than was reasonable and prudent, or 
whether she decreased speed to the extent that an ordinarily prudent 
person would have done, are for jury determination. Henderson v. 
tocklear, supra. 

The judgment below is 
Rcwrsed. 

MALLARD, C.J., and BROCK, J., concur. 
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STATE v. WILLIE LEGRANDE. 

(Filed 21 February, 1968.) 

1. Criminal Law § 169- 
The admission of testimony over objection is rendered harmless when 

testimony of the same import is thereafter introduced without objection. 

a. Criminal Law 8 99- 
I t  is not an expression of opinion for the trial court t o  direct the de- 

fendant to reply to the solicitor's question. 

3. Same- 
A remark of the court during trial will not entitle defendant to a new 

trial unless it  tends to prejudice defendant. 

4. Criminal Law § 115- 
The trial court is not required to charge the jury upon the question of 

defendant's guilt of lesser degrees of the crime charged in the indictment 
when there is no evidence to sustain a verdict of defendant's guilt of such 
lesser degrees. 

5. Robbery 8 5- 
Where all the evidence tends to show that a completed robbery with 

firearms was committed upon the prosecuting witness, and there is no 
conflicting evidence relating to the elements of this offense, the court is 
not required to submit the question of defendant's guilt of assault. 

6. Same- 
Where all the evidence is uncontradicted that the money taken by the 

use of firearms was the property of the prosecuting witness, the defendant 
not contending that the money was his, and the charge, when considered 
in its entirety, accurately reflects the evidence as to the ownership of the 
money, the failure of the court to charge more fully that the jury must 
find that the money taken was the property of another, is held without 
error. 

APPEAL by defendant from Crissman, J., October 30, 1967, Crim- 
inal Session, GUILFORD County Superior Court, High Point Division. 

Defendant was tried under an indictment charging armed rob- 
bery. From a verdict of guilty as charged and a judgment of the 
court that the defendant be confined in the State Department of 
Correction for a period of not less than fourteen nor more than 
twenty-one years to be assigned to work under the supervision of 
the State Department of Correction as provided by law, the defend- 
ant  appeals. 

Attorney General Bruton and Deputy Attorney General James 
F. Bullock for the State. 

Stephen E.  Lawing for defendant. 
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CAMPBELL, J. The defendant makes, through his court-appointed 
attorney, five assignments of error. The facts sufficiently appear in 
the opinion. 

1. The defendant assigns as the first error that a police officer 
was permitted to testify that upon going to the store where the al- 
leged offense occurred he found the victim walking around in the 
store with injuries on the left side of his face and that '(Mr. Strick- 
land (the victim) stated that a colored subject had been in the store 
and that * * *". There was nothing further elicited from this wit- 
ness along this line. The defendant asserts that this constituted hear- 
say testimony and that i t  was prejudicial to the defendant. This as- 
signment of error is overruled, for that later Mr. Strickland, the 
victim, testified that he told the investigating officers when they first 
came to his store that "it was a colored man that robbed me". This 
was admitted without objection and what the officer had previously 
started to testify to would be corroborative thereof. 

Subsequently, the police officer returned to the stand and testi- 
fied without objection that the victim "stated that a colored subject 
had come into his store". 

It thus follows that even if i t  had been error to permit the offi- 
cer to testify originally as he did the error was cured by the same 
evidence being admitted thereafter without objection. Under such 
circumstances the benefit of the objection would have been lost. 
Stansbury, N. C. Evidence, 2d Edition, Section 30; State v. Tyson, 
242 N.C. 574, 89 S.E. (2d) 138 (1955); Davis v. Vaughn, 243 N.C. 
486, 91 S.E. (2d) 165 (1955). 

2. The defendant assigns as the second error that the court ex- 
pressed an opinion in the course of the trial in statements made by 
the court before the jury and that these statements were prejudicial 
to the defendant. We have examined the record pertaining to the 
alleged expressions of opinion by the court. We fail to find that the 
record supports the contention of the defendant. A typical instance 
in the record shows, at  a time when the witness was reluctant to an- 
swer certain questions and, in fact, did not answer several questions, 
the following: 

"Q. Do you work anywhere? 
A. Do I work anywhere? 
The Court: You heard him; answer his question." 

We fail to find that this is an expression of an opinion on behalf of 
the court that could in any way be considered prejudicial to the de- 
fendant, but to the contrary, i t  was an effort on the part of the court 
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to expedite the trial and keep the proceedings moving. This is a 
proper function of the trial judge. 

Another instance complained of by the defendant is where the 
solicitor on behalf of the State objected to repetition on the re-direct 
examination by defendant's attorney and the court sustained the ob- 
jection. Defendant's attorney protested and the court changed the 
ruling and the following occurred: 

"The Court. Go ahead and ask him. Maybe he will answer it 
different. 
Mr. Floyd (Defendant's attorney). Maybe he will. I want to 
ask my client about it, too. It works both ways. 
The Court: Go ahead." 

We hold that  the record does not show the court expressed any 
opinion on the defendant's credibility. This assignment of error is 
overruled. 

3. The defendant's third assignnient of error is to the failure of 
the court to charge the jury with respect to a lesser degree of the 
crime included in the bill of indictment, in that the court failed to 
charge the jury with respect to an assault. 

The court is not required to submit to the jury a lesser included 
offense when there is no evidence of such lesser included offense. 

In State v. Hicks, 241 N.C. 156, a t  pp. 159-160, 84 S.E. (2d) 545 
(1954)' the Supreme Court said: 

"The distinction is this: The necessity for instructing the jury as 
to an included crime of lesser degree than that charged arises when 
and only when there is evidence from which the jury could find that 
such included crime of lesser degree was committed. The presence of 
such evidence is the determinative factor. Hence, there is no such 
necessity if the State's evidence tends to show a completed robbery 
and there is no conflicting evidence rclating to elements of the crime 
charged. Mere contention that the jury night  accept the State's evi- 
dence in part and might reject i t  in part will not suffice." 

In  State u. Smith, 268 N.C. 167, a t  173, 150 S.E. (2d) 194 (1966), 
Justice Sharp, writing for the Supreme Court, stated: 

"In this case, there is no conflicting evidence relating to the ele- 
ment of the armed robbery charged in the indictment. The words of 
Connor, J., in State v. Cox, supra a t  361, 160 S.E. a t  360 are perti- 
nent: 

'The statute (G.S. 15-169) is not applicable, where, as in the in- 
stant case, all the evidence for the State, uncontradicted by any evi- 
dence for the dcfcndant, if believed by the jury, shows that  the crime 
charged in the indictment was committed as alleged therein . . . 
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(T)here was no evidence tending to support a contention that the 
defendants, if not guilty of the crime charged in the indictment, were 
guilty of a crime of less degrce.' 

"We hold that the evidence in this case necessarily restricted the 
jury to return one of two verdicts, namely, guilty of robbery with 
firearms as charged in the indictment, or not guilty." 

In the instant case, all of the evidence tends to show that rob- 
bery with firearms was committed upon the prosecuting witness. 
The prosecuting witness te~tified that he opened the cash register in 
his store, took out the bills, and put a rubber band around the bills, 
and as he was doing that, the defendant struck him in the back and 
told him to give him the money; that when he looked around the 
defendant had a pistol in his hand, and said: "Man, give me that 
money; I will kill you; I have got to have it." The prosecuting wit- 
ness further testified that a t  this time he grabbed the pistol and was 
trying to keep the pistol away from him, and at. this time he was 
kicked and struck and the last he remembered before being rendered 
unconscious was the defendant saying: "Where is that money? I 
have got to have that money." When the prosecuting witness re- 
gained consciousness the money and the defendant were both gone. 

The defendant, on the other hand, contended that he was not 
present a t  the time and was not the person who committed the of- 
fense. All the evidence in this case shows the assaults were committed 
in connection with, and a s  a part of, and included in the robbery. 
There was no occasion to charge on the lesser offense of an assault 
only. This assignment of error is overruled. 

4. The defendant's fourth assignment of error is that the court 
erred in failing to explain to the jury what constituted felonious in- 
tent in the law of robbery with firearms or other dangerous weapons. 

When the charge is read as a whole, the court did require the 
State to satisfy the jury beyond a reasonable doubt that the defend- 
an t  feloniously took money from the person of the prosecuting wit- 
ness and did adequately explain the expression "feloniously took 
money." 

This assignment of error is overruled. 

5. The defendant's fifth assignment of error is to  the effect that 
the court erred by failing to charge the jury that the jury must find 
that  the property taken was "the prop6rty of another". 

I n  the instant case, the evidence was uncontradicted that the 
money taken was the money which the prosecuting witness had just 
removed from his cash register in his store. The defendant a t  no 
bime made any contention that he had any right to the money and 
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his whole defense was that he was not the person present on that 
occasion and that he took no money a t  all. 

In State v. Mull, 224 N.C. 574, 31 S.E. (2d) 764 (1944) Chief 
Justice Stacy stated that "it is not necessary or material to describe 
accurately or prove the particular identity or value of the property, 
further than to show that it was the property of the person assaulted 
or in his care, and had a value, (our italics) * " " In robbery the 
kind and value of the property is not material, because force or fear 
is the main element of the offense." In the instant case, considered 
as a whole, the charge was sufficient and the jury clearly understood 
that  the property taken had to be the property of the prosecuting 
witness and that the defendant did not have and did not claim any 
right to same. 

A more specific instruction than was given was not required. This 
assignment of error is overruled. 

The defendant has had a full and open hearing, with no sugges- 
tion of surprise, and i t  is not perceived wherein he has been prej- 
udiced. 

A careful perusal of the entire record leaves us with the impres- 
sion that the verdict and judgment should be upheld. 

No error. 

MORRIS and PARKER, JJ., concur. 

RUTH ESTELLE CONNOR, PLAINTIFF, V. THALHIMERS GREENSBORO, 
INC., DEFENDBAT. 

(Filed 21 Februaly, 1968.) 

1. Negligence 37b- 
The owner of a store is not an insurer of the safety of his patrons, and 

a customer, in order to recover for injury sustained on the premises, must 
introduce evidence tending to establish actionable negligence on the part 
of the proprietor, the doctrine of re8 ip8a Zoquitur not being applicable. 

8. Negligence § 37f- 
The evidence tended to show that defendant maintained swinging en- 

trance and exit doors with panel glass, that plaintiff attempted to make 
an exit by a door that had been propped open by a turn screw a t  the top 
of the door, but that  the door suddenly and without warning closed in- 
ward, causing plaintiff's injuries. There was no evidence that the door 
with its turn screw device was in a defective condition or was improperly 
maintained. Held: Involuntary nonsuit was properly entered. 
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APPEAL from Crissman, J., November 20, 1967, Regular Civil 
Session of GUILFORD Superior Court, Greensboro Division. 

This is a civil action instituted to recover damages for personal 
injuries alleged to have been sustained due to the actionable negli- 
gence of the defendant. From a judgment of nonsuit entered a t  the 
close of the plaintiff's evidence, the plaintiff appealed. 

The plaintiff's allegations and evidence tend to show that on 
July 29, 1963, a t  about 11:OO a.m. plaintiff entered defendant's store 
located on South Elm Street in Greensboro, North Carolina, for the 
purpose of purchasing shoes. After going through the doors on the 
street, she entered a foyer or lobby area which was separated from 
the main portion of the store by five large glass doors. Each door 
was a separately contained unit, some seven feet high and four feet 
wide. All five of the doors were all the way open into the foyer or 
lobby a t  the time the plaintiff entered. After making a purchase of 
shoes, the plaintiff started to leave the store carrying a pocketbook 
in her left hand and the package of shoes cradled in her left arm. 
Her right arm and hand were free. The plaintiff stopped a t  the bag 
display counter some five or six feet from the door and, after look- 
ing, turned and stepped through the open door, the same door by 
which she had entered. Just after she crossed the threshold, the large 
heavy glass door suddenly and without warning - ('just like a flash" 
-swung towards the plaintiff from her left, striking her in the face 
and left side, causing personal injuries. 

The plaintiff saw no other customers and no other persons either 
in the lobby area of the store or going through the doors. The plain- 
tiff saw no props or devices of any kind maintaining the open door. 
The plaintiff was a frequent visitor to the store - some two or three 
times a week- over a period of years and had never seen the doors 
open before. 

The plaintiff's evidence further revealed that  a t  the top of the 
door there was a turn screw which could be turned when the door 
was open and thereby maintain the door in an open position. The 
door opens into the lobby only and does not swing into the store. It 
stops a t  the threshold and has a self-closing niechanism. The opera- 
tion of the doors was inspected and checked several times a day by 
the defendant, and i t  had been inspected during the morning before 
plaintiff was hurt. It was against company policy to keep the doors 
in an open position; and no one, other than the maintenance engi- 
neer and his assistant, was authorized by the defendant to open the 
doors and turn the turn screw for the purpose of maintaining the 
open position. The turn screw would not retain the doors in an open 
position unless the turn screw was turned completely. I n  other words, 
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when partially turned, the turn screw would not operate to keep the 
door open. The personnel of the defendant in charge of maintenance 
were authorized to keep the door open, but they did so only for the 
purpose of cleaning the premises, and they used only the turn screw 
device for this purpose and reset the turn screw by reversing the turn 
in order to close the door. When the door was open and retained open 
by the turn screw device, a sudden sharp jerk or push on the door 
would be sufficient to disengage the turn screw and cause the door to 
close. There mas no evidence as to any sudden jerk or pull on the 
door on the occasion in question, and the evidence is entirely lack- 
ing as to any cause for the door to close suddenly as the plaintiff was 
going through i t  on her way out of the store. There was no evidence 
as to any defect in the door or in the turn screw device; and, from 
the plaintiff's evidence, i t  appears that the doors were originally in- 
stalled a t  the time the store was opened about the year 1950 and that 
these doors had been in constant operation from that time until the 
time of the plaintiff's injury. There is no evidence that the doors had 
ever closed on any person prior to this time or that the doors had 
ever been repaired. The evidence further reveals that, subsequent to 
the injuries sustained by the plaintiff on this occasion, the doors 
were inspected some several hours later by the maintenance engineer 
of the defendant. At that time the door was found to be working 
properly and no defect in the door or in the turn screw device was 
found. 

At the close of the plaintiff's evidence, upon motion of the de- 
fendant for judgment as of nonsuit, the motion was allowed. The 
plaintiff appealed. 

Hoyle, Boone, Dees and Johnson for plaintifj: appellant. 
Smith, Moore, Smith, Schell, and Hunter for defendant appellee. 

CAMPBELL, J. Plaintiff's sole assignment of error is to the al- 
lowance of defendant's motion for judgment as of nonsuit a t  the 
close of the plaintiff's evidence. 

The plaintiff alleged the defendant was negligent in failing "to 
keep and maintain its premises in a reasonably safe condition for 
its customers and, in particular, in that the defendant was in control 
of the heavy glass door, which the defendant had caused to be prop- 
ped open and failed properly to brace to keep stationary and open, 
and in that the defendant's neglect in not properly securing the door 
caused the door to close quickly and without warning while the plain- 
tiff was attempting to make her exit from the defendant's premises. 
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That  the defendant knew or should have known of the condition of 
the door and failed to see that i t  worked properly." 

The plaintiff's evidence fails t,o show that the defendant had 
propped t'he door open or even knew that the door was open a t  the 
time the plaintiff sought to exit or that there was any defect in the 
operation of the door. 

In the case of Watkins v. Furnishing Co., 224 N.C. 674, 31 S.E. 
2d 917 (1944), the plaintiff sought to recover damages for personal 
injuries alleged to have been caused by the negligence of the defend- 
ant in the erection, operation and maintenance of "magic eye" doors 
in the entrance to its store building on Fayetteville Street in the 
City of Raleigh. 

The evidence tended to show that the plaintiff in that case en- 
tered through the left side of the double door opening where the 
door on the left side was partially open, and the door suddenly 
closed and caught the plaintiff between said left door and the other 
door or door frame. 

On appeal from a judgment of nonsuit, the Supreme Court of 
North Carolina said, "There is a total lack of evidence of negligence 
in t,he erection, operation or maintenance of the 'magic eye' doors. 
There is no evidence that the doors involved in the occurrence under 
investigation ever suddenly closed before said occurrence, or ever 
before caught anyone attempting to enter the store, notwithstanding 
the doors had been installed several months and thousands of cus- 
tomers had ent'ered through the door openings. * * * 

LLW * " The owner of a store is not an insurer of the safety of 
those who enter his store for the purpose of making purchases, and 
the doctrine of res ipsa loquitur is not applicable. Before the plain- 
tiff can recover he must, by evidence, establish actionable negligence. 
* * *  

"* * * Persons are held liable by the law for the consequence 
of occurrences which they can and should foresee, and by reasonable 
care and prudence guard against. " " "" 

In the case of Hamilton v. Parker, 264 N.C. 47, 140 S.E. 2d 726 
(1965), the plaintiff sought to recover damages for injuries received 
when struck by a swinging door as she was entering the defend- 
ant's grocery store and from a judgment of nonsuit the plaintiff ap- 
pealed. The Supreme Court of North Carolina in that case stated: 
"In the instant case, while the plaintiff alleged that the defendant 
maintained such swinging doors in an unsafe and hazardous condi- 
tion, she offered no evidence to support such allegation. Further- 
more, she offered no evidence tending to show that the doors com- 
plained of were improperly constructed, or that they had any me- 
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chanical defect or were improperly maintained. Neither is there any 
evidence on the record tending to show that such doors were not the 
customary type used in grocery stores, nor any evidence to the ef- 
fect that a similar accident had occurred previously." 

In the present case, the plaintiff relies on the fact that she en- 
tered through an open door to make a purchase and a short time 
thereafter attempted to exit by the same open door when suddenly 
and for no explainable reason the door closed, thereby causing in- 
juries to her. 

In  our opinion, this does not establish actionable negligence as 
the doctrine res ipsa loquitur is not applicable, and a store owner is 
not an insurer of the safety of those who enter the store for the pur- 
pose of making purchases. Consequently, plaintiff's assignment of 
error is overruled, and the judgment entered below is 

Affirmed. 

MORRIS and PARKER, JJ., concur. 

HARRY E. JONES v. NASH COUNTY GENERAL HOSPITAL A m  ITS Or- 
FICUL BOARD OF TRUSTEES AND NASH COUNTY AND rrs O ~ I C I ~ L  BOW 
OF COMMI~~IONERS. 

(Filed W February, 1968.) 

1. Hospitals § 2- 
County commissioners and boards of trustees of the county hospitals 

authorized by Chapter 131 of the General Statutes are vested with the 
authority to select suitable hospital sites. G.S. 153-9, G.S. 131-126.18 et seq. 

2. Administrative Law Q &- 
The courts will not interfere with the exercise of discretionary power 

by a local administrative board except upon a showing of oppressive and 
manifest abuse of discretion. 

S. Public Officers § & 
There is a presumption that public officials will discharge their duties 

in good faith and exercise their powers in accord with the spirit and pur- 
pose of the law. 

4. Hospitals § 2; Administrative L a w  8 8- 
I n  a suit to restrain the construction of a hospital on a site selected by 

the commissioners of the county and by the trustees of the hospital, allega- 
tions that the defendants unexpectedly chose the site in question and that 
the location is unsuitable because of its proximity to plaintE's rock quarry 
and because of its distance from the center of the county, are held insuffi- 
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cient to state a cause of action, and defendants' demurrer was properly 
sustained. 

APPEAL by plaintiff from Fountain, J., in Chambers a t  Tarboro, 
N. C., 30 October 1967. From NASH. 

Civil action in which plaintiff seeks injunctive relief. 
Plaintiff is a citizen, resident and taxpayer of Nash County and 

purported to institute this action for himself and on behalf of others 
similarly aggrieved who desire to join as parties-plaintiff and adopt 
his complaint. 

The Board of Commissioners for Nash County has taken the 
necessary action to establish a county hospital under the name of 
Nash General Hospital and has appointed a Board of Trustees for 
the hospital. The two Boards are the defendants in this action. 

The County Board and the Hospital Board, after considering 
several sites, decided to locate the new hospital on a 102-acre tract 
of land located about 1.7 miles west of the city limits of Rocky 
Mount, in Nash County. They publicly announced this decision on 
2 October 1967 and proceeded to complete the purchase of the site 
on 5 October 1967. 

Plaintiff owns a tract of land used as a rock quarry adjacent to 
and across Stoney Creek from the 102-acre site. H e  brings this action 
asking that the defendants be enjoined from constructing a hospital 
on said site. H e  contends (1) that the defendants unexpectedly se- 
lected the site in question, (2) that said site is not suited for a hos- 
pital because of its proximity to plaintiff's rock quarry, and (3) that 
said site is not suitable because it is not near the center of Nash 
County. 

Defendants filed a demurrer to the complaint and from the judg- 
ment of Judge Fountain sustaining the demurrer, plaintiff appealed 
to this Court. 

Parker & Dickens for plaintiff appellant. 
Keel & Keel, Valentine & Valentine, Battle, Winslow, Scott & 

Wiley and Thomas L. Young for defendant appellees. 

BRITT, J. Authority and responsibility for the selection of sites 
for county hospitals authorized under Chapter 131 of the General 
Statutes are vested in the county commissioners and the official board 
of the hospital. G.S. 8 153-9; G.S. 8 131-126.18, et seq. 

The courts may not interfere with the exercise of the discretion- 
ary powers of local administrative boards for the public welfare ('un- 
less their action is so clearly unreasonable as to amount to an op- 



N.C.App.1 SPRING SESSION, 1968. 35 

pressive and manifest abuse of their discretion." Barnhill, J., (later 
C.J.) speaking for our Supreme Court in Mullen v. Louisburg, 225 
N.C. 53, 33 S.E. 2d 484. This well-established principle has been re- 
stated in numerous decisions including Kistler v. Board of Educa- 
tion, 233 N.C. 400, 64 S.E. 2d 403; Reed v. Highway Commission, 
209 N.C. 648, 184 S.E. 513; McInnish v. Board of Education, 187 
N.C. 494, 122 S.E. 182; and Lee v. Waynesville, 184 N.C. 565, 115 
S.E. 51. 

There is a presumption that public officials will discharge their 
duties in good faith and exercise their powers in accord with the 
spirit and purpose of the law. Housing Authority v. Wooten, 257 
N.C. 358, 126 S.E. 2d 101; I n  Re Housing Authority of the City of 
Charlotte, 233 N.C. 649, 65 S.E. 2d 761. 

As a general rule the acts of a municipal corporation, which are 
within its powers, are not subject to judicial review unless there is 
a manifest and palpable abuse of power. 62 C.J.S. $ 199. In  McInnish 
v. Board of Education, supra, i t  is said: "In our jurisprudence the 
principle is established that in the absence of gross abuse the courts 
will not undertake to direct or control the discretion conferred by 
law upon a public officer." Citing "School Corn. v. Bd. of Ed., 186 
N.C. 643; Davenport v. Bd. of Ed., 183 N.C. 570; Newton v. School 
Corn., 158 N.C. 187; Jeffress v. Greenville, 154 N.C. 492, 500." 

The defendants were not compelled by law to invite the public 
to attend their meeting a t  which the site was selected. Kistler v. 
Board of Education, supra. 

Confronted with these well-established principles of law, long 
recognized in this jurisdiction, the complaint fails to meet the test 
and does not allege sufficient facts to state a cause of action. 

The cases cited and heavily relied upon by plaintiff in his brief 
are clearly distinguishable from the facts in the case a t  bar. 

The judgment of the Superior Court sustaining the demurrer is 
Affirmed. 

MALLARD, C.J., and BROCK, J., concur. 
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MARY LEONA PIERCE ANGLU (A SINGLE WOMAN); RESSIE PIERCE 
HUGHES AND HUSBAND, WILLIAW WALTER HUGHES; ESSIE PIERCE 
STROUD AND HUSBAND, DENNIS E. STROUD, PLAINTIFFS, V. MYRTLE 
VIOLA PIERCE BLACK AND HUSBAND, JESSIE JAMES BLACK; IDA 
MAE PIDRCE DAVIS AND HUSBAND, BRMATT DAVIS, AND CHARLIE 
OSCAR PIERCE (SINGLE), DEEENDANTS, AND B. WALTON BROWN, AD 
MINISTRATOR OF THE ESTATE OF BESSIE R. BRYANT PIERCE, ADDI- 
TIONAL DEFENDANT. 

(Filed 21 February, 1968.) 

Notice 5 1- 
Parties are  fixed with notice of all motions or orders made in pending 

causes during term, and the statutory provisions for notice of motions are  
not applicable in such instances. 

APPEAL by plaintiffs from Seay, J., October 6, 1967, Civil Ses- 
sion of the Superior Court of RANDOLPH County. 

On March 14, 1966, plaintiffs filed a petition for partition of the 
lands of Bessie R. Bryant Pierce who died intestate on August 28, 
1964. On March 15, 1966, B. Walton Brown qualified as adminis- 
trator of the estate of Bessie Pierce. On March 18, 1966, defendants 
acswered the petition of plaintiffs setting out, among other things, 
that the lands described in the petition were subject to the payment 
of the debts of the decedent; that Brown has qualified as adminis- 
trator; that i t  was or might be necessary to sell the land to make 
assets, and asking that the proceedings be dismissed. Plaintiffs re- 
plied on May 23, 1966, denying that Brown has qualified as  admin- 
istrator and that any debts existed. On February 2, 1967 Brown, 
Administrator, filed a petition for the sale of the land to make assets 
and on February 16, 1967, moved the court that he be made a party 
to the partition proceedings. By order of Latham, J., dated May 7, 
1967, the administrator was made a party to the partition proceed- 
ings and the plaintiffs excepted and gave notice of appeal. This ap- 
peal was never perfected. On March 6, Brown, Administrator, filed 
answer in the partition proceedings averring that there was pend- 
ing a proceedings instituted by him as administrator to sell the same 
property described in the petition to make assets to pay the debts of 
the decedent and this was plead as a bar to the partitioning proceed- 
ings. On September 13, 1967, Brown, Administrator, additional de- 
fendant, filed a motion to dismiss the plaintiffs' appeal from the 
order making him an additional defendant. Notice thereof was served 
on the plaintiffs on September 14. The partition proceedings was 
placed on the motion calendar for hearing on September 25, the first 
day of a two-week term of court. The plea in bar was heard before 
Seay, J., on October 6, and judgment was entered October 6, 1967, 
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sustaining the plea in bar and dismissing the partition proceedings. 
From this judgment, the plaintiffs appealed. 

Ottway Burton for plaintiff appellants. 
Miller, Beck and O'Briant for Brown, Administrator, additional 

clef endant. 

MORRIS, J. The appellant failed to file a brief within the time 
provided in Rule 28 and appellee moved to dismiss under Rule 28. 
Appellant answered the motion asserting that he was not aware of 
the time requirement of the rules for the filing of briefs and ten- 
dered his brief. Since we are not inadvertent to the possibility that 
all members of the bar may not have familiarized themselves with 
the rules, despite their opportunity to do so, we accepted plaintiffs' 
brief and heard oral arguments. 

Plaintiffs contend that they were given no specific notice by ad- 
ministrator, additional defendant, of his intention to have heard the 
plea in bar, and this is their only contention. It appears that the 
partitioning proceedings was placed upon the motion docket of the 
court for hearing on September 25, the first day of a two-week term 
and was continued, a t  plaintiffs' request, until the last day of the 
term, October 6, to give plaintiffs time for additional preparation. 
The answer of the administrator, the additional defendant, was filed 
March 6, 1967 setting up the plea in bar and asking dismissal of the 
proceedings. The matter was pending in court and had been for some 
six months. The term a t  which i t  was heard was a regular term. 
Parties are fixed with notice of all motions or orders made during 
the term of court in causes pending therein, and the statutory pro- 
visions for notice of motions are not applicable in such instances. 
Jones v. Jones, 173 N.C. 279, 91 S.E. 960 (1917) ; Harris v. Board of 
Education, 217 N.C. 281, 7 S.E. 2d 538 (1940). 

Plaintiffs' assignment of error is without merit. 
The judgment of the superior court allowing the plea in bar and 

dismissing the proceedings is 
Affirmed. 

CAMPRELL and PARKER, JJ., concur. 
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OPAL BRANNOCK TATE v. SANDRA LEE GOLDING AND WILLIE 8. 
GOLDING, BY FOP CLARK, GUARDIAN AD LITEM. 

(Filed 21 February, 1968.) 

1. Trial 8 33- 
I t  is the duty of the trial court to explain and apply the law arising on 

the evidence a s  to all substantial features of the case, and a statement of 
what the parties contend the law to be is noE sufficient to comply with 
G.S. 1-180. 

2. Automobiles § 90- 
Where the evidence presents the question of plaintiff's contributory neg- 

ligence in suddenly pulling from an unpaved road and onto a n  intersection 
of a dominant highway without keeping a proper lookout, it is error for 
the court to fail to charge the jury with respect to the law of contributory 
negligence and apply the law to the evidence, and a mere statement of 
what the parties contend the law to be is insuflicient. 

APPEAL by the plaintiff from Shaw, J., October 9, 1967 Civil Ses- 
sion, SURRY County Superior Court. 

This is a civil action by the plaintiff to recover damages for per- 
sonal injury and property damage which she alleges she suffered 
when her automobile, being operated by the plaintiff, was involved 
in a collision with an automobile being driven by Sandra Golding 
and owned by Willie Golding. Both defendants filed answers and 
cross-actions. The defendants conditionally pleaded contributory 
negligence on the part of plaintiff. 

The collision occurred on August 22, 1965, a t  approximately 
7:45 p.m., near the intersection of U. S. Highway Number 52, which 
runs generally north and south, and Fowler Road, which runs gen- 
erally east and west. The intersection is located about one mile 
north of the town of Mount Airy. 

The plaintiff's evidence tended to show that she was traveling 
from east to west on Fowler Road; that she stopped a t  a stop sign 
on the east side of Highway 52; waited for traffic on Highway 52 to 
pass, and then entered the highway; and that as she attained a speed 
of approximately 35 miles per hour along Highway 52, her vehicle 
mas struck from behind by the defendants' automobile. 

The defendants' evidence tended to show that Sandra Golding, a 
minor, was operating her father's automobile in a southerly direction 
on Highway 52; that as the defendants' automobile approached the 
intersection with Fowler Road, the plaintiff's automobile suddenly 
pulled out of Fowler Road and made a left turn onto Highway 52 
directly in front of the defendants' car; that the defendant Sandra 
Golding applied the brakes, but could not avoid the collision. 

The jury answered the issue of the negligence of the defendant 
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Sandra Golding, "Yes"; and the issue of plaintiff's contributory neg- 
ligence, "Yes." The plaintiff appealed. 

Blalock and Swanson b y  Edward N.  Swanson, attorneys for plain- 
ti# appellant. 

Hudson, Ferrell, Petree, Stockton, Stockton, and Robinson b y  R. 
M. Stockton, Jr., and J.  Robert Elster, attorneys for defendant ap- 
pellees. 

BROCK, J. Plaintiff appellant's assignments of error 1 through 
6 are to the action of the judge in allowing into evidence, over plain- 
t.iff's objections, testimony of statements made by plaintiff to de- 
fendant. Plaintiff cites G.S. 8-45.5 in support of her objection. We 
have carefully considered these assignments of error and, finding 
them without merit, they are overruled. 

The appellant assigns as error four portions of the charge to the 
jury on the issue of contributory negligence. The following two por- 
tions are illustrative: 

"The defendants assert that the plaintiff, herself, in driving 
a motor vehicle from an unpaved road and into the intersection 
of Highway Number 52, without keeping a proper lookout and 
in failing to keep her vehicle under proper control, was in viola- 
tion of the law." 

* * * 
"The defendants contend that a driver of a motor vehicle 

about to enter a highway protected by stop signs must stop, as 
directed, looking (sic) both directions and permit all vehicles to 
pass, which are a t  such a distance and traveling a t  such a speed 
as would be imprudent, for him to proceed into the intersection." 

These portions of the charge upon the law are in the form of con- 
tentions; in the record before us, there is no additional charge upon 
the law covered by these stated contentions. G.S. 1-180 imposes upon 
the trial judge the duty to declare and explain the law arising on the 
evidence as to all substantial features of the case. A statement of 
what the parties contend the law to be is not sufficient. Saunders v. 
Warren, 267 N.C. 735, 149 S.E. 2d 19. The judge must explain and 
apply the law to the specific facts pertinent to the issue involved. 
Therrell v. Freeman, 256 N.C. 552, 124 S.E. 2d 522. 

For the errors in the charge upon the issue of contributory neg- 
ligence, a new trial upon all issues is ordered. 

New trial. 

MALLARD, C.J., and BRITT, J., concur. 
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BERNICE T. HAGINS v. REDEVELOPMENT COMMISSION OF GREENS- 
BORO, NORTH CAROLINA, A BODY CORPORATE. 

(Filed 28 February, 1968.) 

1. Judgments  3 6-- 
The trial court may, prior to the expiration of the session, vacate on its 

own motion a judgment rendered during the session. 

2. Appeal a n d  Er ror  9 28- 

Upon exception to a jud,gnent without exception to any findings of fact, 
the findings set forth by the trial court will be accepted as established. 

3. Parties § 2; Infants  8 5; Attorney a n d  Client 5 3- 
Findings of fact by the trial court that the adult plaintif€ consistently 

refused to take advice from her counsel, that on the day of trial plain- 
tiE peremptorily dismissed her attorneys and stated that all lawyers are  
crooked, and further, that plaintiff appears completely incapable of pro- 
tecting her rights, is  held sufficient to authorize the trial court to appoint 
a next friend for plaintif€ in her action to recover compensation for land 
taken by eminent domain. G.S. 1-64. 

4. Notice 9 1- 
Parties to actions are  fixed with notice of all motions or orders made 

during the session of court in causes pending therein. 

5. Infan ts  5 5; Judgments  § 8- 

The next friend is an officer of the court and may negotiate, compromise 
and settle the rights of his ward, subject to approval by the court. 

6. Infants  § 5- 
Evidence in this case heZd sufficient to show that plaintiff had actual 

notice of the appointment of her next friend. 

7. Same; Appeal and E r r o r  § 6- 
An order appointing a next friend for an adult plaintiff is an order 

affecting a substantial right from which plaintif€ may appeal. G.S. 1-277. 

8. Appeal a n d  E r r o r  § 14- 

Where plaintiff excepted to order by the trial court appointing her next 
friend, such order being made in a pending cause during session, her remedy 
was to  give notice of appeal within ten days after notice of the judgment 
or within ten days after its rendition, G.S. 1-279, and a motion to vacate 
the order pursuant to G.S. 1-582 is ineffectual. 

9. Appeal a n d  E r r o r  9 4 5 -  
Assignment of error not brought forward and discussed in appellant's 

brief is deemed abandoned. Rule of Practice in the Court of Appeals 
No. 28. 

APPEAL by plaintiff from Crissman, J., October 2, 1967 Civil Ses- 
sion of GUILFORD Superior Court, Greensboro Division, from a judg- 
ment denying her motion to set aside the order dated January 26, 
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1967, appointing a next friend, the judgment dated March 17, 1967, 
and the order dated May 18, 1967, allowing compensation to the 
next friend. 

The defendant is a North Carolina corporation created, organized 
and existing under and by virtue of Article 37, Chapter 160, of the 
General Statutes of North Carolina known as the "Urban Rede- 
velopment Law" and has the power of eminent domain in proper 
cases. It has been determined in another action that the real property 
referred to herein was properly taken. 

There has been considerable litigation over the defendant's ac- 
quisition of the title to two lots in Greensboro formerly owned by 
the plaintiff. 

The first action was instituted on August 7, 1961, by the de- 
fendant herein against the plaintiff to acquire title to the two lots 
under the power of eminent domain. In that case appraisers were ap- 
pointed and appraised one of the lots a t  $17,500 and the other a t  
$9,300. This sum was awarded and confirmed by the Clerk of the 
Superior Court and later by the Judge of the Superior Court. Plain- 
tiff appealed and the Supreme Court of North Carolina, in an opin- 
ion filed December 12, 1962, reversed the judgment of the Superior 
Court, holding that the petitions in the proceedings were fatally de- 
fective. See Redevelopment Commission of Greensboro v. Bernice T. 
Hagins (Hagan) and J .  G. Hagins, 258 N.C. 220, 128 S.E. 2d 391. 

Thereafter, on January 14, 1963, another action was instituted 
by the defendant herein against Bernice T. Hagins (Hagan), et al., 
to acquire the fee simple title to the two lots. On the trial of that 
case, a jury awarded the plaintiff $3,300 as just compensation for 
the taking of both lots. From the judgment on this verdict, the plain- 
tiff appealed to the Supreme Court of Korth Carolina. In a decision 
filed June 16, 1966, in the case of Redevelopment Commission of 
Greensboro v. Bernice T. Hagins, et al., 267 N.C. 622, 148 S.E. 2d 
585, the judgment of the Superior Court was affirmed. Thereafter, 
Mrs. Bernice T. Hagins applied to the United States Supreme Court 
for a writ of certiorari to review this decision, and her petition was 
denied November 14, 1966. Bernice T. Hagins, Petitioner v. Rede- 
velopment Commission of Greensboro, 385 U.S. 952, 17 L. ed. 2d 230. 
On January 9, 1967, the Supreme Court of the United States denied 
a petition by Bernice T. Hagins for a rehearing of the matter. 385 
U.S. 1021, 17 L. ed. 2d 561. 

In the opinion affirming the judgment of the Superior Court, the 
Supreme Court of North Carolina said in 267 N.C. 622, 625, 148 
S.E. 2d 585, "The stipulations disclose that between the time Judge 
Shaw rendered judgment in the first proceeding, decreeing that the 
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title to the lots and the improvements had passed to the Redevelop- 
ment Commission, and the time this Court reversed the judgment, 
the . . . structures had been removed and destroyed by the pe- 
titioner under an order of the Superior Court . . . that there is 
now pending in the Superior Court of Guilford County a suit against 
the petitioner, Redevelopment Commission of Greensboro, et al., to 
recover damages for the taking and destroying of the improvements 
on said lands and for other causes alleged in said suit." 

The case a t  bar involves the action referred to in this Supreme 
Court opinion. It was instituted on May 14, 1963, to recover com- 
pensatory damages and punitive damages in the total amount of 
$407,460 for the taking and destroying of the improvements on said 
land and for other causes alleged in the complaint. There were three 
other related cases instituted by the plaintiff against the defendant 
and others in connection with the taking of plaintiff's real property 
by the defendant. The three other cases were instituted in March 
1963, and all were consolidated for argument in this Court. The de- 
fendant, Redevelopment Commission of Greensboro, was a defendant 
in each of the three cases, and as to this defendant, all four of the 
cases were consolidated for judgment in the judgment of March 17, 
1967, referred to in this action. The other three cases are: 

Bernice T .  Hagins v .  Aero Mayflower Transit Company, Incor- 
porated, Champion Storage and Trucking Company, Incorpo- 
rated, and Redevelopment Commission of Greensboro, which was 
No. 4468 in the Superior Court and is No. 67SC12 in this Court. 

Bernice T .  Hagins v .  South Atlantic Bonded Warehouse Corpo- 
ration, Allied V a n  Lines, Inc., and Redevelopment Commission 
of Greensboro, which was No. 4439 in the Superior Court and is 
No. 67SC13 in this Court. 

State of North Carolina, Upon the Relation of Bernice T .  Hagins, 
and Bernice T.  Hagins v .  E. R .  Phipps, E.  E.  Ballinger, Deputy 
Sheriffs of Guilford County in M a y  1962, John E.  Walters, 
Sheriff of Guilford County in May ,  1962, and National Surety 
Corporation of New York, a Foreign Corporation and Surety 
upon the Offlcial Bond of Sheriff John E. Walters, Redevelop- 
ment Commission of  Greensboro, a body corporate, which was 
No. 5045 in the Superior Court and is No. 67SC14 in this Court. 

Comer $ Harrelson, attorneys for plaintiff appellant. 
Cannon, Wol fe  cS3 Coggin by J.  Archie Cannon, attorneys for de- 

fendant appellees. 
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MALLARD, C.J. The plaintiff appellant assigns as error the action 
of the court in appointing a next friend on January 26, 1967, in the 
absence of the plaintiff, without notice to her and without her 
knowledge or consent. 

The case was calendared for trial January 23, 1967, and the 
plaintiff did not appear; however, her attorneys, Mr. Samuel S. 
Mitchell and Mr. Earl Whitted, Jr., did appear and informed the 
Court that the plaintiff had told them she was sick. The next day, 
January 24, 1967, the case was called again, and the plaintiff was 
present with her attorneys. At that time the plaintiff personally pre- 
sented to the Court a paper writing in which she requested that her 
attorneys be discharged, after which the following occurred: 

THE COURT: (TO Mrs. Hagins) "In other words, you're fir- 
ing them. Is  that what you're doing? That is what you're ask- 
ing, isn't it? 

MRS. HAGIFS: Yes, sir. 

THE COURT: YOU have a right to put on your evidence and 
try the cases. That  is the reason I suggested that you confer 
with them for fifteen minutes and see if you couldn't arrive at  
something that would be sensible and helpful to you. We'll t,ake 
a fifteen minute recess. 

THE COURT: (TO Mrs. Hagins) You want to proceed with 
your cases? 

MRS. HAGINS: I don't know anything about the cases. 

THE COURT: I know you have been made a proposition of 
settlement. Let the record show that the plaintiff in these cases- 
Bernice T .  Hagins v .  Redevelopment Commission of Greens- 
boro, N. C.; 

State of iVorth Carolina, upon the Relation of Bernice T .  Hagins, 
and Bernice T.  Hagins v .  E. R. Phipps, E. E. Ballinger, Deputy 
Sheriffs of Guilford County; 

Bernice T.  Hagins v. South Atlantic Bonded Warehouse Cor- 
poration, et al.; 

Bernice T .  Hagins v .  Aero Mayflower Transit Co., Inc., et  al. 
That in open court this date she dismissed her attorneys and 
has stated in open court that she is not in position to proceed 
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with the cases that are calendared for trial on this date, and 
the court orders judgment of nonsuit in each of the four cases." 

The record does not corroborate Mrs. Hagins' statement in her 
affidavit filed in all four cases, "that the Judge . . . told the 
plaintiff that she would have one year in which to start over" after 
entering the nonsuit in all four of the cases. 

The record does not disclose that either of the plaintiff's attor- 
neys requested the court to permit them to withdraw a t  this time. 
There is nothing in the record that indicates that the court gave 
them permission to withdraw a t  this time. 

On January 25, 1967, Earl Whitted, Jr., one of the plaintiff's at- 
torneys, filed an affidavit in this and the other cases which states in 
substance that the plaintiff had refused to cooperate with her at- 
torneys and that "Mrs. Bernice T. Hagins has a fixation about this 
case beyond which she will not go; that she will neither listen to the 
advice of counsel nor to reason or understanding; that she is both 
illogical and incapable of handling her affairs in this matter." 

On January 25, 1967, Samuel S. Mitchell, one of plaintiff's at- 
torneys, filed an affidavit in which he refers to her as "his former 
client." Also, in this affidavit Mr. Mitchell asserts: ('Affiant has 
found Mrs. Hagins to be mentally aware and alert in all matters, 
excepting in regards to her relationship to her land, which was re- 
cently condemned by the Redevelopment commission of Greensboro 
in the Cumberland Project, and in regards to claims for damages 
which grew out of these condemnation proceedings; that in regards 
to these matters affiant has found her to be totally irrational and 
without a rational base from which to counsel with her attorneys in 
litigation or in negotiation concerning these matters; that affiant has 
found her to be totally impervious to logic, reason or understanding 
in regards to these matters and totally without willingness or ap- 
parent capability to evaluate or accept evaluation in regards to the 
condemnation of her land and in regards to claims arising there- 
from; that affiant does not believe that his former client has the 
willingness or capacity to understand and appreciate the circum- 
stances attendant upon a dismissal of her legal actions without trial, 
although affiant and his associate have many times explained these 
circumstances to her. 

"That affiant believes that his former client is so obsessed with 
the repossession of her condemned land that her ability to manage 
her claims for damages for the taking is nonexistent; that affiant 
knows that she is in need of the court in the matter referred to 
above; that affiant believes that her legal posture in reference to 
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the actions above mentioned will so deteriorate t,hat she is now in 
danger of losing value amounting to thousands of dollars; that affiant 
believes that because of Mrs. Hagins' obsessions, as indicated above, 
she is incapable of managing her affairs insofar as they relate to the 
actions listed herein and to matters arising from the recent condem- 
nation proceedings." 

On January 26, 1967, the court, in this case and the other three 
cases, made the following entry: 

"Let the record show that the Court in its discretion is setting 
aside the judgments of nonsuit that were announced in Court 
when the cases were called on Monday and is continuing all of 
these cases for the term and they will be open for further p7-0- 
ceeding." (Emphasis added.) 

The Court had the authority on its own motion to vacate the 
judgments of nonsuit during that session of court, and none of the 
parties have taken exception thereto. Shaver v. Shaver, 248 N.C. 113, 
102 S.E. 2d 791; Insurance Company v. Walton, 256 N.C. 345, 123 
S.E. 2d 780. On January 26, 1967, Judge Crissman entered the fol- 
lowing order: 

('THIS CAUSE coming on to be heard before the Honorable Walter 
E. Crissman, Resident Judge of the Eighteenth Judicial Dis- 
trict, and being heard a t  the January 16th Term of Superior 
Court, Civil Division, upon Affidavits filed by counsel for the 
plaintiff, upon ~bservat~ions made by the Court and upon state- 
ments of fact as contained in the record, the Court is of the 
opinion and finds as a fact, that the plaintiff in this action is 
completely incapable of protecting her own rights, is ignorant 
of court procedure, and that her actions have been detrimental 
to her own interests; that the course of action or conduct shown 
by the plaintiff, dating back to 1961, whereby she refused to 
obey any orders entered by any court of competent jurisdiction, 
having to be taken into custody by the Sheriff to permit Com- 
missioners of Appraisal to enter upon her property for the sole 
purpose of appraising same, by writing letters to the Depart- 
ment of Justice in Washington, to the President of the United 
States and to Mrs. Johnson to the effect that she was being mis- 
treated, by her refusal of advice from her own selected coun- 
sel, and by her discharge of said selected counsel in open court 
when trial was just beginning, by her statement that 'all law- 
yers are crooked,' by her apparent inability to comprehend what 
is transpiring, and by her complete indifference and defiance as  
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manifest throughout the entire records on file in the Clerk's 
Office, the Court ex mero motu finds i t  imperative to appoint a 
next friend for this plaintiff to look after and manage her affairs 
in the present litigation. 

Now, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DE- 
CREED that Joseph Franks, Jr., is hereby appointed next friend 
for Bernice T. Hagins in the cases herein set out, for the sole 
purpose of inquiring into her cause of action, to consider all 
elements of damage and offers to settle, to pursue all remedies 
offered by law to the end that plaintiff's property and personal 
rights are protected in full, and that her best interests be pro- 
tected, as provided by law." 

The record shows that the plaintiff took exception to this order 
appointing the next friend. We assume that the record is correct and 
that i t  was taken a t  the time of the entry of the order. This is 
plaintiff's assignment of error no. 1. 

In  Moore v. Lewis, 250 N.C. 77, 108 S.E. 2d 26, referring to the 
appointment of a guardian ad litern for a defendant who was non 
compos mentis, the Court stated, "An inquisition to determine the 
sanity of the defendant is not a condition precedent to the appoint- 
ment. I n  re Dunn, 239 N.C. 378, 79 S.E. 2d 921. It may be made 
upon application of any disinterested person or by the court on its 
own motion." 44 C.J.S., Insane Persons, 8 143(b), 307, 308. 

The exception is "to the action of the court and the court's ap- 
pointing a next friend without the plaintiff's consent, knowledge or 
notice." There is no exception to any of the court's findings of fact. 
Hence, we must accept as established the facts set forth in the 
court's findings. Weddle v. Weddle, 246 N.C. 336, 98 S.E. 2d 302; 
I n  re Estate of Cogdill, 246 N.C. 602, 99 S.E. 2d 785; In  re Hardin, 
248 N.C. 66, 102 S.E. 2d 420. Upon the facts found, we think the 
court had the inherent and equitable power to appoint a next friend 
in this case. G.S. 1-64; Peppard v. Peppard, Fla., 198 So. 2d 63; 
Graham v. Graham, 40 W .  2d 64, 240 P. 2d 564. Indeed, under such 
circumstances, i t  was the duty of the court to make such appoint- 
ment in order that plaintiff's rights could be properly safeguarded. 

The judgments of nonsuit directed by Judge Crissman on Jan- 
uary 24th were stricken on January 26th; which had the effect of 
placing the causes back on the calendar a t  that session of court. 
The order appointing the next friend was made during that session 
of court; notice was not necessary. Parties to actions are fixed with 
notice of all motions or orders made during the session of court in 
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causes pending therein. Speas v. Ford, 253 N.C. 770, 117 S.E. 2d 784; 
Harris v. Board of Education, 217 N.C. 281, 7 S.E. 2d 538; Insur- 
ance Company v. Sheek, 272 N.C. 484. This assignment of error is 
overruled. 

The record reveals that  on January 30, 1967, the plaintiff con- 
tacted Joseph Franks, Jr. on the telephone inquiring into his ap- 
pointment as her next friend; therefore, she had actual notice of the 
appointment. She also contacted him on January 31, 1967, and agreed 
to meet and confer with him but later informed him that  she would 
be unable to keep the appointment. She did not contact the next 
friend thereafter. 

Mr. Joseph Franks, Jr., acting as next friend, notified Mrs. Hagins 
on March 11, 1967, by registered letter dated March 10, 1967, with 
a return receipt which showed delivery to Mrs. Hagins on March 
11, 1967, that he would apply to the Superior Court on March 15, 
1967, for an order comprising and settling her cases and the proposed 
amounts of such settlement. He sent her a copy of the order appoint- 
ing him as next friend dated January 26, 1967, and a copy of an 
affidavit setting out his reasons for such application, which had been 
filed by Mr. Franks on March 10, 1967, in this and the other three 
related cases. 

Mrs. Hagins did not appear on March 15 or March 17 a t  the hear- 
ing, and she took no action and did not lodge any protest or other- 
wise contest any such settlement other than to take exception to t,he 
signing of the judgment. 

The court, on March 17, 1967, entered the following judgment: 

"THIS CAUSE coming on to be heard, and being heard, upon 
Affidavit of Joseph Franks, Jr., Kext Friend for Bernice T. 
Hagins, before the Honorable Walter E. Crissman, Resident 
Judge of the Eighteenth Judicial District, and i t  appearing to 
the Court that  Joseph Franks, Jr., was duly appointed Next 
Friend for Bernice T. Hagins by this Court on January 26, 1967, 
by an order entered in this cause to the effect that  the plaintiff 
was incapable of looking out for her own protection or making 
decisions that would be to her best interest in these matters of 
litigation due to her apparent inability to  comprehend judicial 
proceedings or to heed advice of counsel, the Court finds as a 
fact that  said order was necessary to preserve and protect the 
best interests of the plaintiff. 
That  i t  appears to  the Court from said Affidavit and statement 
of counsel that  the Redevelopment Commission of Greensboro, 
one of the defendants in all of the above numbered cases, has 
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offered to pay into Court for the use and benefit of the plaintiff 
and as a complete release and discharge from any liability now 
existing or that  might exist by virtue of said cases against the 
Redevelopment Commission of Greensboro in the sum of Forty 
Thousand ($40,000.00) Dollars. That  defendant Redevelopment 
Commission of Greensboro further agrees to pay the moving and 
storage bills rendered against the plaintiff by virtue of her per- 
sonal property being stored in the warehouses of South Atlantic 
Bonded Warehouse Corporation, in the sum of $2.235.23, and 
Champion Storage and Trucking Company, Inc., in the sum of 
$617.62. That  said sum is in full settlement and satisfaction of 
the above numbered cases insofar as this defendant, Redevelop- 
ment Commission of Greensboro, is involved and in full com- 
pensation for the property formerly owned by the plaintiff and 
condemned by the defendant Redevelopment Commission of 
Greensboro. 
That  Joseph Franks, Jr., the duly appointed Xext Friend of 
Bernice T. Hagins, has stated that, in his opinion, said sum is 
fair and reasonable; that, in his opinion, i t  would be to the best 
interest and welfare of Bernice T. Hagins to accept said sum. 
The Court hereby finds as a fact that  the sum offered by the 
defendant Redevelopment Commission of Greensboro is fair and 
reasonable; that it would be to the best interest and welfare of 
Bernice T. Hagins to accept same; that  all litigation instituted 
by or against this defendant Redevelopment Commission of 
Greensboro has grown out of the same cause, to-wit, the taking 
of her property by condemnation proceedings; that  said cases 
have been to the Supreme Court of North Carolina on two oc- 
casions; that  a writ of certiorari was filed with the Supreme 
Court of the United States, and was denied; that  a petition to 
re-hear was filed, and was denied; and that  the Court is of the 
opinion that  there must be an end of litigation a t  some point. 

Now, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that 
upon the defendant Redevelopment Commission of Greensboro 
paying into Court the sum of $40,000 for the use and benefit of 
the plaintiff, Bernice T. Hagins, the sum of $2,235.23 to Atlantic 
Bonded Warehouse Corporation, the sum of $617.62 to Cham- 
pion Storage and Trucking Company, Inc., and the costs of this 
action to be taxed by the Court, the defendant Redevelopment 
Commission of Greensboro in all the above numbered cases is 
hereby released and discharged from any and all liability now 
existing, or that  may exist, by virtue of these actions; and that  



N.C.App.1 SPRING SESSION, 1968. 49 

said sum of $40,000 shall cover any and all amounts due plain- 
tiff by virtue of condemnation actions whereby her property 
was heretofore taken by the defendant Redevelopment Commis- 
sion of Greensboro. 
That  this Judgment may be pleaded in bar of any right the 
plaintiff or any other party to the above litigation has or may 
have to further, or any, recovery from the defendant Redevelop- 
ment Commission of Greensboro." 

Plaintiff's assignment of error no. 2 is to the action of the court 
in signing the judgment, the exact wording of the exception being 
"to the ruling and signing of this judgment, the plaintiff excepts.'' 
Again, the plaintiff does not except to the findings of fact. The facts 
found support the judgment, and this assignment of error is without 
merit, and is overruled. 

The plaintiff did not appeal from this judgment even though she 
excepted to it, and thus had actual notice thereof. If Mrs. Hagins 
was sui jzcris, she slept on her right to appeal. If Mrs. Hagins was 
not competent and therefore unable to protect her own rights, as 
found by Judge Crissman, then this omission by Mrs. Hagins ob- 
viously illustrates the necessity for the appointment of the next 
friend to look after her interest. 

The next friend is an officer of the court and a next friend, prop- 
erly appointed, may negotiate, compromise and settle his ward's 
rights, provided this action is approved by the court. The court 
found that the sums offered were fair and reasonable, and that the 
acceptance of the compromise offer would be to the best interest 
and welfare of the plaintiff. Oates v. Texas Co., 203 N.C. 474, 166 
S.E. 317; Rector v. Logging Company, 179 N.C. 59, 101 S.E. 502; 
27 Am. Jur. Infants, § 131; see also Sell v. Hotchkiss, 264 N.C. 185, 
141 S.E. 2d 259. 

Plaintiff's third assignment of error is based on the exception to 
the action of the court in allowing a fee and ordering payment of 
$1,000 to Joseph D. Franks, Jr., next friend of the plaintiff. This ex- 
ception was not brought forward and set out in appellant's brief. 
This exception is deemed abandoned under Rule 28 of the Rules of 
Practice in the Court of Appeals. 

The plaintiff attempts to assert that her constitutional rights 
have been violated, mainly upon the allegation that the court ap- 
pointed a next friend without notice to her; this contention, in view 
of what has been said heretofore, is clearly without merit. Plaintiff 
relies on G.S. 1-582 to have the judgment set aside. The facts in this 
case do not bring this case within the purview of said statute. The 
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present case was pending and on the calendar in the superior court 
and the order appointing the next friend was made during a session 
of wurt. 

The plaintiff has not appealed from the aforesaid order or judg- 
ments but instead has moved to vacate same. We find in G.S. 1-277 
the following: "An appeal may be taken from every judicial order 
or determination of a judge of a superior court, upon or involving a 
matter of law or legal inference, whether made in or out of term, 
which affects a substantial right claimed in any action or proceed- 
ing; or which in effect determines the action, and prevents a judg- 
ment from which an appeal might be taken; or discontinues the ac- 
tion, or grants or refuses a new trial." 

If the plaintiff felt that  the order appointing a next friend af- 
fected a substantial right, and i t  did, i t  was her privilege, if she was 
sui juris, to appeal. No appeal was taken. The plaintiff's right of 
appeal from the final judgment came into existence on March 17, 
1967, the date of the judgment. If she was sui jum's, she was required 
to give notice of appeal within ten days after notice of the judgment 
or within ten days after its rendition, and Mrs. Hagins did neither. 
G.S. 1-279. 

The plaintiff's fourth assignment of error is to the action of the 
court in denying, overruling and dismissing plaintiff's motion to va- 
cate and set aside the order appointing the next friend and all sub- 
sequent orders entered thereafter. I n  view of what is said above, 
this assignment of error is without merit, and is overruled. 

The fifth assignment of error is to the action of the court in 
signing a judgment overruling the plaintiff's motion and entering the 
same of record. In  view of what is said above, this assignment of 
error is without merit, and is overruled. 

The order of Judge Crissman, dated October 3, 1967, denying, 
overruling, and dismissing plaintiff's motion to  vacate and set aside 
the order dated January 26, 1967, and all judgments and orders sub- 
sequently entered are affirmed. 

BROCK and BRITT, JJ. ,  concur. 
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BERNICE T. HAGINS v. AERO MAYFLOWER TRANSIT CO., INC.; 
CHAMPION STORAGE AND TRUCKING COMPANY, INCORPORATED, 
AND REDEVELOPMENT COMMISSION O F  GREENSBORO. 

(Filed 28 February, 1968.) 

1. Appeal and Error § 28- 
Upon exception to a judgment without exception to any findings of fact, 

the findings set forth by the trial court will be accepted a s  established. 

2. Infants § 9; Judgments 5 8- 
The next friend is an officer of the court and may negotiate, compromise 

and settle the rights of his ward subject to a finding by the court that 
the settlement is reasonable, fair and for the best interests of his ward. 

3. Appeal and Error § 14- 
Where p l a i n t s  excepts to a judgment affecting a substantial right, the 

remedy is to give notice of appeal within ten days after notice of the 
judgment or within ten days after its rendition. G.S. 1-277, G.S. 1-279. 

APPEAL by plaintiff from Crissman, J., October 1967 Civil Ses- 
sion of GUILFORD Superior Court, Greensboro Division, from a judg- 
ment denying her motion to set aside the order dated January 26, 
1967, appointing a next friend, the judgment dated April 14, 1967, 
and the order dated May 18, 1967, allowing compensation for the 
next friend. 

This is one of the four cases growing out of a condemnation pro- 
ceeding originally instituted in 1961 by the Redevelopment Com- 
mission of Greensboro against the plaintiff herein. In Superior Court 
this was case no. 4468, and i t  is no. 67SC12 in this Court. 

Corner & Harrelson, attorneys for plaintiff appellant. 
Cannon, Wol fe  & Coggin b y  J .  Archie Cannon, attorneys for de- 

f endant Redevelopment Commission of  Greensboro. 
McLendon, Brim, Brooks, Pierce & Daniels b y  Edgar B. Fisher, 

Jr., attorneys for Aero iMayfEower Transit Company, Inc., and 
Champion Storage and Trucking Company, Incorporated. 

MALLARD, C.J. This case was consolidated with the three other 
cases in this Court for argument. The plaintiff in this case is the 
plaintiff in all the other cases, and the Redevelopment Commission 
of Greensboro is a defendant in all four cases. The other defendants 
herein are not involved in the other three cases. In this Court the 
plaintiff filed only one brief, but a separate record was filed in each 
case. In the record in this case, the plaintiff sets out five assign- 
ments of error. Number one relates to the appointment of the next 
friend, and number three relates to the order allowing compensa- 
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tion of the next friend. These assignments of error are identical to 
the exceptions to the same orders which have been discussed and 
ruled on in the case of Bernice T. Hagins v. Redevelopment Com- 
mission of Greensboro, decided this day, ante page 40, and each 
are overruled for the reasons stated therein. 

The plaintiff alleges in her complaint herein that on May 25, 
1962, the defendants unlawfully took possession and control of cer- 
tain of plaintiff's personal property and removed i t  from her prem- 
ises and damaged it. She alleges that she is entitled to recover for 
such damages the amount of $250 plus damages for the illegal ex- 
clusion of plaintiff from the use, possession and enjoyment thereof 
a t  the rate of $200 per month, and for punitive damages in the 
amount of $4,500. 

The defendant, Aero Mayflower Transit Company, Inc., denies 
the allegations of the complaint and asserts that i t  had nothing what- 
ever to do with the hauling, carrying, moving, transportation or 
storage of any property of the plaintiff, and that it is not liable to 
the plaintiff in any sum. 

The defendant Champion Storage and Trucking Company, In- 
corporated, denies the allegations of the complaint and asserts that 
acting in good faith and using the utmost care, it removed and 
stored certain personal property from the premises pursuant to a 
court order signed by Judge Walter E. Crissman on May 23, 1962, 
and a t  the request of the Guilford County Sheriff's Department and 
the Redevelopment Commission of Greensboro; that this property 
was stored by the South Atlantic Bonded Warehouse and not by the 
defendant Champion Storage and Trucking Company, Incorporated. 
The defendant Champion Storage and Trucking Company, Incor- 
porated, also filed a counterclaim against the plaintiff and a cross- 
complaint against the co-defendant, Redevelopment Commission of 
Greensboro, for payment for services in the moving and storage of 
said property in the amount of $145.45 plus the sum of $10.45 per 
month from April 1, 1963, until the removal of said property from 
the possession of the defendant, Champion Storage and Trucking 
Company, Incorporated. 

The Redevelopment Commission of Greensboro filed an answer 
denying the plaintiff's right to recover against i t  herein, alleging that 
said property was removed by the Sheriff of Guilford County act- 
ing on the Writ of Assistance signed by Judge Walter E. Crissman. 

The plaintiff assigns as her second assignment of error the action 
of the court in entering a final judgment in this case on April 14, 
1967. This judgment reads as follows: 
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"THIS CAUSE coming on to be heard upon opening of Court a t  
9:30 a.m., and being heard before the undersigned Resident 
Judge of the Guilford County Superior Court in High Point, 
N. C., on the 14th day of April, 1967; 

And i t  appearing to the Court, and the Court finding as a fact, 
based on the Order of the Court dated January 26, 1967, that 
the plaintiff is incapable of protecting her own rights or making 
decisions that  would be to her best interest in this matter due 
to her apparent inability to comprehend judicial proceedings or 
to heed advice of counsel, and that  the said Next Friend is the 
proper person to act herein on behalf of the plaintiff; 

And i t  further appearing to the Court, and the Court finding as 
a fact, that  Joseph Franks, appearing as Next Friend, notified 
Bernice T. Hagins by registered letter, mailed April 10, 1967, 
and received by her on April 11, 1967, as evidenced by return 
receipt signed by her as addressee, a copy of which letter and 
the original receipt have been filed and made a part of the 
record of this case; 

And i t  further appearing to the Court, and the Court finding 
as a fact, that  said Next Friend was notified on April 10, 1967, 
by Wallace Harrelson, Attorney a t  Law of Greensboro, North 
Carolina, that  he had been retained by Bernice T .  Hagins, and 
whereupon Wallace Harrelson was then notified by said Next 
Friend that  this matter would be heard before the undersigned 
Judge in open court a t  9:30 a.m. Friday, April 14, 1967, in the 
Superior Court, High Point, North Carolina; 

And i t  further appearing to the Court when this matter was 
called for hearing a t  9:30 a.m., the following persons appeared: 
Joseph Franks, Jr., Next Friend; J .  T. Williams, Jr., Esquire, 
for Aero Mayflower Transit Company, Inc., and Champion 
Storage and Trucking Company, Inc., and Archie Cannon, Es- 
quire, for the Redevelopment Commission of Greensboro, and 
the Court Commission of Greensboro, and the Court finds as a 
fact that  neither Bernice T. Hagins, nor her attorney, Wallace 
Harrelson, appeared before the Court, and that  neither communi- 
cated with the Court, or Next Friend regarding their appear- 
ance before the Court; 

And i t  further appearing to the Court, and the Court finding as 
a fact, from statements made in open court by Joseph Franks, 
Next Friend, and from a Supplemental Affidavit filed herein by 
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said Next Friend on the 7th day of April, 1967, which state- 
ments and Supplemental Affidavit found to be true. 

And i t  further appearing to the Court, and the Court finding 
as a fact, that  the parties to this action have agreed to waive 
a trial by jury and that  the Court shall hear the evidence in 
the case; 

And i t  further appearing to  the Court that  the plaintiff, t,hrough 
her Next Friend, has settled her claim herein against the Re- 
development commission of Greensboro, one of the co-defend- 
ants, for the sum of $40,000.00; 

And i t  further appearing to  the Court, and the Court finding as 
a fact, that  Joseph Franks, Jr., Next Friend of the plaintiff, has 
examined the property of the plaintiff now located a t  Champion 
Storage and Trucking Company, Incorporated, warehouse and 
that said property is not in a damaged condition as a result of 
the movement or storage of the property by Champion Storage 
and Trucking Company, Incorporated, and Aero Mayflower 
Transit Company, Incorporated, as alleged in the complaint, 
and that  in relation to said examination the Next Friend has 
filed an Affidavit herein; 

And i t  further appearing to the Court that  the plaintiff, by and 
through the duly appointed Next Friend, and the defendants 
Champion Storage and Trucking Con~pany, Incorporated, and 
Aero Mayflower Transit Company, Incorporated, and their suc- 
cessors and assigns, have agreed upon a compromise settlement 
and adjustment of all matters and things in controversy between 
them, by the terms of which compromise settlement agreement 
defendants Champion Storage and Trucking Company, Incor- 
porated and Aero Mayflower Transit Company, Incorporated, 
and their successors and assigns, have agreed to accept the sum 
of $617.62 from the Redevelopment Commission of Greensboro, 
in full settlement and satisfaction for their services and the 
services of their successors and assigns rendered to  the Rede- 
velopment Commission of Greensboro and subsequently to the 
plaintiff since January 25, 1967, to thirty days after the date of 
this Judgment, in consideration of which the plaintiff hereby 
relinquishes, releases and discharges the said defendant, and 
their successors or assigns, from all matters and things alleged., 
or which might have been alleged, in the Complaint in this ac- 
tion ; 
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And the Court having investigated the matter of the proposed 
settlement and examined the Next Friend of the plaintiff with 
regard thereto, the Court is of the opinion, and finds as a fact, 
that the proposed compromise settlement is fair and reasonable 
and is for the best interest of the plaintiff; and, therefore, the 
Court is of the opinion, and finds as a fact, that the compromise 
settlement should be entered into by the Next Friend of the 
plaintiff and that the compromise settlement should be ratified, 
approved and confirmed by the Court; 

Now, therefore, by and with the consent of the plaintiff and the 
defendants, as evidenced by the signatures of the Next Friend 
of the plaintiff, and the attorney representing the defendants 
Champion Storage and Trucking Company, Incorporated, and 
Aero Mayflower Transit Company, Incorporated, and their suc- 
cessors and assigns, which signatures are hereinafter affixed to 
this judgment, IT IS ORDERED, ADJUDGED AND DECREED that the 
plaintiff shall have and recover nothing of the said defendants, 
or their successors and assigns, by reason of any of the matters 
and things alleged, or which might have been alleged, in the 
Complaint in this action; that the said defendants, and their 
successors and assigns, shall have and recover nothing further 
of the plaintiff by virtue of any services rendered to her with 
respect to her property up to and including thirty days from the 
date of the entry of this judgment as hereafter provided; that 
the plaintiff, or the plaintiff through her Next Friend, shall have 
thirty days from the date of this judgment to remove her prop- 
erty from the Champion Storage and Trucking Company, In- 
corporated's warehouse, and in the event that the plaintiff shall 
not remove her property therefrom within said thirty days, 
Champion Storage and Trucking Company, Incorporated, shall 
have the power to sell said property as by law provided and 
apply the proceeds of said sale to such charges as i t  may incur 
subsequent to the thirty-day period; and that the costs of this 
action shall be paid by the defendant Redevelopment Commis- 
sion of Greensboro." 

In this final judgment the facts are set out in detail and the 
plaintiff makes no exception to any findings of fact. Upon a careful 
examination of the record, we find that the evidence before the Court 
fully supports the findings of fact and the findings of fact support 
the judgment. We must accept as established the facts set forth in 
the Court's findings of fact. Weddle v. Weddle, 246 N.C. 336, 98 S.E. 
2d 302; In  re Estate of Cogdill, 246 N.C. 602, 99 S.E. 2d 785; In re 
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Hardin, 248 N.C. 66, 102 S.E. 2d 420; Trust Company v. Buchan, 
256 N.C. 142, 123 S.E. 2d 489. The next friend is an officer of the 
court and a next friend, properly appointed, may negotiate, com- 
promise and settle his ward's rights, provided his action is approved 
by the court. The judge found that the proposed settlement as set 
out in the foregoing judgment was fair and reasonable and was for 
the best interest of the plaintiff. Assignment of error number two is 
without merit and is overruled. Oates v. Texas Company, 203 N.C. 
474, 166 S.E. 317. See also Hagins v. Redevelopment Commission of 
Greensboro, this day decided by this Court, ante page 40, and the 
cases cited therein. 

Plaintiff's right to appeal from this judgment came into existence 
on April 14, 1967. Plaintiff took exception to the judgment but did 
not appeal therefrom. This judgment affected a substantial right. If 
she was sui juris, as she contends, she was required to give notice of 
appeal within ten days after notice of the judgment or within ten 
days after its rendition, and although she took exception thereto, 
she did not appeal. G.S. 1-279; G.S. 1-277. 

Plaintiff's fourth and fifth assignments of error are to the action 
of the court in overruling her motion and signing the judgment in 
connection therewith. In view of what is said above and in view of 
the ruling in Bernice T. Hagins v. Redevelopment Commission of 
Greensboro, this day decided, ante page 40, we hold that these as- 
signments of error are without merit and they are overruled. 

The judgment of Judge Crissman, dated October 3, 1967, deny- 
ing, overruling and dismissing plaintiff's motion to vacate and set 
aside the order dated January 26, 1967, and all judgments and orders 
entered in this case subsequent thereto, is affirmed. 

Affirmed. 

BROCK and BRITT, JJ., concur. 

BERNICE T. HBGINS v. SOUTH ATLANTIC BONDED WAREHOUSE 
CORPORATION, ALLIED VAN LINES, INC., AND REDEVELOPMENT 
COMMISSION O F  GREENSBORO. 

(Filed 28 February, 1968.) 

1. Appeal and Error § a&- 

Upon exception to a judgment without exception to any findings of fact, 
the findings set forth by the trial court will be accepted as established. 
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2. Infants 8 9- 
The next friend is an officer of the court and may negotiate, compromise 

and settle the rights of his ward subject to a finding by the court that 
the settlement is reasonable, fair and for the best interests of his ward. 

3. Appeal and Error 8 14- 
Where plaintiff excepts to a judgment affecting a substantial right, the 

remedy is to give notice of appeal within ten days after notice of the 
judgment or within ten days after its rendition. G.S. 1-277, G.S. 1-279, 

APPEAL by plaintiff from Crissman, J., October 1967 Civil Ses- 
sion of GUILFORD Superior Court, Greensboro Division, from a judg- 
ment denying her motion to vacate and set aside the order appoint- 
ing a next friend, dated January 26, 1967, and all subsequent orders 
made herein including the judgment dated April 14, 1967. 

This is one of the four cases growing out of a condemnation pro- 
ceeding originally instituted in 1961 by the Redevelopment Com- 
mission of Greensboro against the plaintiff herein. In Superior Court 
this was case no. 4439, and i t  is no. 67SC13 in this Court. 

Comer & Harrelson, attorneys for plaintiff. 
Cannon, W o l f e  & Coggin by  J. Archie Cannon, attorneys for Re- 

development Commission of Greensboro. 
Jordan, Wright, Henson R;. Nichols b y  Charles E. Nichols; and 

D. Newton Farnell, Jr., attorneys for defendants, South Atlantic 
Bonded Warehouse Corporation and Allied V a n  Lines, Inc. 

MALLARD, C.J. This case was consolidated with the three other 
cases in this Court for argument. The plaintiff in this case is the 
plaintiff in all the other cases, and the Redevelopment Commission 
of Greensboro is a defendant in all four cases. The other defendants 
herein are not involved in the other three cases. In this Court plain- 
tiff filed only one brief, but a separate record was filed in each case. 
In the record in this case, the plaintiff sets out five assignments of 
error. Number one relates to the appointment of the next friend, 
and number three relates to the order allowing compensation to the 
next friend. These assignments of error are identical to the excep- 
tions to the same orders which have been discussed and ruled on in 
the case of Bernice T. Hagins v. Redevelopment Commission of 
Greensboro, decided this day, ante page 40, and each are overruled 
for the reasons stated therein. 

The plaintiff alleges in her complaint that on May 25, 1962, 
the defendant, Allied Van Lines, Incorporated, and the defendant, 
Redevelopment Commission of Greensboro, unlawfully took posses- 
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sion and control of certain of plaintiff's personal property; that they 
removed i t  from her premises and delivered i t  to the defendant, 
South Atlantic Bonded Warehouse Corporation; that the defendant, 
South Atlantic Bonded Warehouse Corporation, received possession 
of plaintiff's property with full notice that i t  had been unlawfully 
taken from her, and that since the 25th day of May 1962, the de- 
fendant South Atlantic Bonded Warehouse Corporation, in concert 
with the defendant Allied Van Lines, Incorporated, and the defend- 
ant Redevelopment Commission of Greensboro, has exercised unlaw- 
ful authority over plaintiff's property. She also alleges that because 
of the maltreatment by the defendants of plaintiff's property, she 
has been damaged in the sum of $10,000, and because of the wrong- 
ful exclusion of plaintiff from the possession, use and enjoyment, she 
has been damaged in the amount of $200 per month from and after 
the 25th day of May 1962, and that she is entitled to recover punitive 
damages in the amount of $12,000. Plaintiff seeks to recover judg- 
ment for these amounts. 

The defendant, South Atlantic Bonded Warehouse Corporation, 
filed an answer denying the material allegations of plaintiff's conl- 
plaint and alleged that i t  acted in good faith and a t  the request of 
the defendant, Redevelopment Commission of Greensboro, in mov- 
ing certain personal property from a house located in the City of 
Greensboro and storing it in its warehouse for safekeeping, and that 
this defendant has carefully and reasonably kept said property since 
that time and issued its warehouse receipt for same. This defendant 
denies that the plaintiff is entitled to recover any sum from it. 

The defendant, Allied Van Lines, Inc., filed an answer denying 
the material allegations of plaintiff's complaint and asserts that it 
had nothing to do with the hauling, carrying, moving, transportation, 
or storage of the plaintiff's property and asserts that i t  is not liable 
to the plaintiff in any sum. 

The defendant, Redevelopment Commission of Greensboro, an- 
swering the complaint of the plaintiff filed herein, denies the material 
allegations thereof and asserts as a further defense that Judge Walter 
E. Crissman issued a Writ of Possession directing the Sheriff of 
Guilford County to place the Redevelopment Commission of Greens- 
boro in possession of certain property and that the Sheriff of Guil- 
ford County, acting under said writ, caused to be removed some 
personal property of the plaintiff, and that same was removed and 
stored with the South Atlantic Bonded Warehouse Corporation; that 
the Redevelopment Commission of Greensboro did nothing except 
to obey the orders and the directions set forth in the judgment and 
the writ issued by the Superior Court. The Redevelopment Commis- 
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sion of Greensboro denies t,hat the plaintiff is entitled to recover any 
sum whatsoever from it. 

The plaintiff's second assignment of error is to the action of the 
Court in entering a final judgment in this case on April 14, 1967. 
This judgment reads as follows: 

"THIS CAUSE coming on to be heard upon opening of Court at; 
9:30 a.m. and being heard before the undersigned Resident Judge 
of the Guilford County Superior Court in High Point, N. C., on 
the 14th day of April, 1967: 

And i t  appearing to the Court, and the Court finding as a fact, 
based on the Order of the Court dated January 26, 1967, that 
the plaintiff is incapable of protecting her own rights or mak- 
ing decisions that would be to her best interest in this matter 
due to her apparent inability to comprehend judicial proceedings 
or to heed advice of counsel, and that the said Next Friend is 
the proper person to act herein on behalf of the plaintiff; 

And i t  further appearing to the Court, and the Court finding as 
a fact, that Joseph Franks, appearing as Next Friend, notified 
Bernice T. Hagins by registered letter mailed April 10, 1967, 
and received by her on April 11, 1967, as evidenced by return 
receipt signed by her as addressee, a copy of which letter and the 
original receipt have been filed and made a part of the record 
of this case; 

And i t  further appearing to the Court, and the Court finding 
as a fact, that said Next Friend was notified on April 10, 1967, 
by Wallace Harrelson, Attorney a t  Law of Greensboro, North 
Carolina, that he had been retained by Bernice T. Hagins, and 
whereupon Wallace Harrelson was then notified by said Next 
Friend that this matter would be heard before the undersigned 
Judge in open court a t  9:30 a.m., Friday, April 14, 1967, in the 
Superior Court, High Point, North Carolina; 

And i t  further appearing to the Court when this matter was 
called for hearing a t  9:30 a.m. the following persons appeared: 
Joseph Franks, Jr., Next Friend, Charles E. Nichols, Esquire, 
for South Atlantic Bonded Warehouse Corporation, and Allied 
Van Lines, Incorporated; and Archie Cannon, Esquire, for the 
Redevelopment Commission of Greensboro, and the Court finds 
as a fact that neither Bernice T. Hagins, nor her attorney, Wal- 
lace Harrelson, appeared before the Court, and that neither 
communicated with the Court or Next Friend, regarding their 
appearance before the Court; 
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And i t  furt,her.appearing to the Court, and the Court finding as 
a fact, from statements made in open court by Joseph Franks, 
Jr., Kext Friend, and from a Supplemental Affidavit filed herein 
by said Next Friend on the 7th day of April, 1967, which state- 
ments and Supplemental Affidavit found to be true. 

And it  further appearing to the Court, and the Court finding as 
a fact, that  the parties to this action have agreed to waive a 
trial by jury and that  the Court shall hear the evidence in the 
case; 

And i t  further appearing to the Court that  the plaintiff, through 
her Next Friend, has settled her claim herein against the Rede- 
velopment Commission of Greensboro, one of the co-defendants, 
for the sum of $40,000.00; 

And i t  further appearing to  the Court, and the Court finding as 
a fact, that Joseph Franks, Jr., Next Friend of the plaintiff, has 
examined the property of the plaintiff now located a t  Rucker 
Moving and Storage Company, Inc., warehouse, and that said 
property is not in a damaged condition as a result of the move- 
ment or storage of the property by South Atlantic Bonded Ware- 
house Corporation and Allied Van Lines, Incorporated, as al- 
leged in the Complaint, and that  in relation to said examination 
the Next Friend has filed a Supplemental Affidavit herein; 

And it  further appearing to the Court, that  the plaintiff, by and 
through the duly appointed Next Friend, and the defendants 
South Atlantic Bonded Warehouse Corporation and Allied Van 
Lines, Incorporated, and their successors and assigns, have 
agreed upon a compromise settlement and adjustment of all mat- 
ters and things in controversy between them by the terms of 
which compromise settlement agreement defendants South At- 
lantic Bonded Warehouse and Allied Van Lines, Incorporated, 
and their successors and assigns, have agreed to accept the sum 
of $2,235.23 from the Redevelopment Commission of Greensboro, 
in full settlement and satisfaction for their services and the ser- 
vices of their successors and assigns rendered to the Redevelop- 
ment Commission of Greensboro and subsequently to the plain- 
tiff since January 25, 1967, to thirty days after the date of this 
judgment, in consideration of which the plaintiff hereby relin- 
quishes, releases and discharges the said defendants, and their 
successors or assigns, from all matters and things alleged, or 
which might have been alleged, in the Complaint in this action; 
And i t  further appearing to the Court, that  the defendants, South 
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Atlantic Bonded Warehouse Corporation and Allied Van Lines, 
Incorporated, have heretofore on March 28, 1967, filed excep- 
tions and notice of appeal with regard to the judgment entered 
herein on March 17, 1967, and that said defendants have agreed 
to withdraw said exceptions and notice of appeal; 

And the Court having investigated the matter of the proposed 
settlement and examined the Next Friend of the plaintiff with 
regard thereto, the Court is of the opinion, and finds as a fact, 
that  the proposed compromise settlement is fair and reasonable 
and is for the best interest of the plaintiff; and, therefore, the 
Court is of the opinion, and finds as a fact, that  the compromise 
settlement should be entered into by the Next Friend of the 
plaintiff and that the compromise settlement should be ratified, 
approved and confirmed by the Court; 

Now, THEREFORE, by and with the consent of the plaintiff and 
the defendants, as evidenced by the signatures of the Next Friend 
of the plaintiff, and the attorneys representing the defendants 
South Atlantic Bonded Warehouse Corporation and Allied Van 
Lines, Incorporated, and their successors and assigns, which sig- 
natures are hereinafter affixed to this judgment, IT IS ORDERED, 
ADJUDGED AND DECREED that the plaintiff shall have and recover 
nothing of the said defendants. or their successors and assigns, 
by reason of any of the matters and things alleged, or which 
might have been alleged, in the Complaint in this action; that  
the said defendants, and their successors and assigns, shall have 
and recover nothing further of the plaintiff by virtue of any ser- 
vices rendered to her with respect to her property up to and in- 
cluding thirty days from the date of the entry of this judgment, 
as hereinafter provided; that  the plaintiff, or the plaintiff through 
her Next Friend, shall have thirty days from the date of this 
judgment to remove her property from the Rucker Moving and 
Storage Company, Inc., warehouse, and in the event that the 
plaintiff shall not remove her property therefrom within said 
thirty days, Rucker Moving and Storage Company, Inc., shall 
have the power to sell said property as by law provided and ap- 
ply the proceeds of said sale to such charges as i t  may incur 
subsequent to the thirty-day period; that  the exceptions and 
notice of appeal heretofore filed on March 28, 1967, by South 
Atlantic Bonded Warehouse Corporation and Allied Van Lines, 
Incorporated, are hereby withdrawn and dismissed; and that the 
costs of this action shall be paid by the defendant Redevelop- 
ment Commission of Greensboro." 
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In  this final judgment the facts are set out in detail and the 
plaintiff makes no exception to any finding of fact. Upon a careful 
examination of the record, we find that  the evidence before the Court 
fully supports the findings of fact, and the findings of fact support 
the judgment. We must accept as established the facts set forth in 
the court's findings of fact. Weddle v .  Weddle, 246 N.C. 336, 98 S.E. 
2d 302; I n  re Estate of Cogdill, 246 N.C. 602, 99 S.E. 2d 785; I n  re 
Hardin, 248 N.C. 66, 102 S.E. 2d 420; T m s t  Company v. Buchan, 
256 N.C. 142, 123 S.E. 2d 489. 

The next friend is an officer of the court and a next friend, prop- 
erly appointed, may negotiate, compromise and settle his ward's 
rights, provided his action is approved by the court. The judge found 
that  the proposed settlement as set out in the foregoing judgment 
was fair and reasonable and was for the best interest of the plain- 
tiff. Assignment of error number two is without merit and is over- 
ruled. Oates v .  Texas Company, 203 N.C. 474, 166 S.E. 317. See also 
Hagins v .  Redevelopment Commission of Greensboro, this day de- 
cided by this Court, ante page 40, and the cases cited therein. 

Plaintiff's right to  appeal from this judgment came into existence 
on April 14, 1967. Plaintiff took exception to  the judgment but did 
not appeal therefrom. This judgment affected a substantial right. If 
she was sui juTiS, as she contends, she was required to give notice of 
appeal within ten days after notice of the judgment or within ten 
days after its rendition, and although she took exception thereto, 
she did not appeal. G.S. 1-279; G.S. 1-277. 

Plaintiff's fourth and fifth assignments of error are to the action 
of the court in overruling her motion and signing the judgment in 
connection therewith. In view of what is said above and in view of 
the ruling in Bernice T. Hagins v.  Redevelopment Commi.ssion of 
Greensboro, this day decided, ante page 40, we hold that  these as- 
signments of error are without merit, and they are overruled. 

The order of Judge Crissman, dated October 3, 1967, denying, 
overruling and dismissing plaintiff's motion to vacate and set aside 
the order dated January 26, 1967, and all judgments and orders en- 
tered in this case subsequent thereto are affirmed. 

Affirmed. 

BROCK and BRITT, JJ., concur. 
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STATE OF NORTH CAROLINA, UPON THE REUTION OF BERNICE T. HAGINS, 
AND BERNICEl T. HAGINS, v. E. R. PHIPPS, E. E. BALLINGER, DEPUTY 
SHERIFFS OF GVILFORD COUNTY IN MAY 1962, JOHN E. WALTERS, SHERIFF 
OF GUILFORD COUNTY IN MAY 1962, AND NATIONAL SURETY CORPORA- 
TIOhT O F  XEW PORK, A FOREIGN COXFORATION AND SURETY UPON THE 
OFFICIAL BOND OF SHERIFF JOHN E. WALTERS, REDEVELOPMENT 
COMMISSION OF GREENSBORO, A BODY CORPORATE. 

(Filed 28 February, 1968.) 

Infants §§ 5, 9; Judgments § 8- 
The next friend appointed for the adult plaintB in this case is held io 

have the authority of a next friend of an infant, G.S. 1-64, and conse- 
quently his consent to a judgment involving the interests of the plaintiff 
without the investigation and approval by the court is invalid. 

APPEAL by plaintiff, Bernice T. Hagins, from Crissman, J., Oc- 
tober 1967 Civil Session, GUILFORD Superior Court, Greensboro Di- 
vision, from a judgment denying plaintiff Bernice T. Hagins' motion 
to set aside the order dated January 26, 1967, appointing a next 
friend, the judgment dated March 17, 1967, and the order dated 
May 18, 1967, allowing compensation to the next friend. 

This is one of the four cases growing out of a condemnation pro- 
ceeding originally instituted in 1961 by the Redevelopment Com- 
mission of Greensboro against plaintiff herein. In Superior Court 
this was case no. 5045, and i t  is no. 67SC14 in this Court. 

Comer & Harrelson, attorneys for plaintiff Bernice T .  Hagins, 
appellant. 

Cannon, Wolfe & Coggin, b y  J. Archie Cannon, attorneys for de- 
fendant Redevelopment Commission of Greensboro. 

N o  Counsel for defendants E.  R .  Phipps; E.  E.  Ballinger; John 
E.  Walters, Sheriff of Guilford County; or National Surety Corporu- 
tion of New York .  

MALLARD, C.J. This case was consolidated with the three other 
cases in this Court for argument. The plaintiff, Bernice T. Hagins, 
in this case is the plaintiff in all the other cases, and the Redevelop- 
ment Commission of Greensboro is a defendant in all four cases. 
The other defendants herein are not involved in the other three cases 
as  parties. In this Court the plaintiff filed only one brief, but a sepa- 
rate record was filed in each case. In the record in this case the 
plaintiff sets out five assignments of error. Number one relates to 
the appointment of the next friend, and number three relates to the 
order allowing compensation to the next friend. These assignments 
of error are identical to the exceptions to the same orders which 
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have been discussed and ruled on in the case of Bernice T. Hagins 
v. Redevelopment Com~nission of Greensboro, decided this day, ante 
page 40, and each are overruled for the reasons stated therein. 

The plaintiff in her complaint alleges that E. R. Phipps and E. 
E. Ballinger were duly appointed Deputy Sheriffs of Guilford County 
in May 1962, and that John E. Walters was the duly elected and 
acting Sheriff of Guilford County and that the defendant, National 
Surety Corporation, was a surety upon the official bond of the de- 
fendant, John E. Walters, Sheriff of Guilford County. The plaintiff 
alleges that on the 25th day of May 1962, the defendants Phipps 
and Ballinger, while acting in their capacities as Deputy Sheriffs, 
without just cause unlawfully assaulted the plaintiff by threat of the 
use of arms and without authority of law forced her to permanently 
vacate her home a t  the corner of Macon and Dellinger Streets in 
Greensboro; that the assault above mentioned was inflicted under 
the color of the office of the defendant Walters, Sheriff of Guilford 
County, and at  his direction; that said assault was ordered and 
commanded by the defendant Redevelopment Commission of Greens- 
boro for its benefit; that on account of said assault the plaintiff has 
been damaged in the sum of $10,000 as compensatory damages which 
she seeks to recover, and she also seeks to recover $10,000 as punitive 
damages. 

The defendants, Phipps, Ballinger and Walters, filed an answer 
denying the material allegations of plaintiff's complaint and assert- 
ing that the plaintiff is not entitled to recover anything from them 
or either of them. 

The plaintiff's second assignment of error is to the action of the 
court in entering a judgment of nonsuit in this case, dated March 
17, 1967. This judgment reads as follows: 

"THIS CAUSE coming on to be heard and being heard before the 
Honorable Walter E. Crissman, Judge Presiding over the March 
6th) 1967 Civil Session of Guilford County Superior Court, upon 
motion of Joseph Franks, Jr., duly appointed and acting Next 
Friend of Bernice T. Hagins, plaintiff, for judgment as  of 
voluntary nonsuit against the defendants, E. R. Phipps, E. E. 
Ballinger, Deputy Sheriffs of Guilford County in May, 1962, 
John E. Walters, Sheriff of Guilford County in May, 1962, and 
National Surety Corporation of New York, a foreign corporation 
and surety upon the official bond of Sheriff John E. Walters; 

Now, THEREFORE, upon motion of Joseph Franks, Jr., Next 
Friend of Bernice T. Hagins, plaintiff, IT IS HEREBY ORDERED, 
ADJUDGED AND DECREED that the above entitled action be, and 
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the same is hereby dismissed as in case of voluntary nonsuit 
against the defendants, E. R. Phipps, E. E. Ballinger, Deputy 
Sheriffs of Guilford County in May, 1962, John E. Walters, 
Sheriff of Guilford County in May, 1962, and National Surety 
Corporation of New York, a foreign corporation and surety 
upon the official bond of Sheriff John E. Walters." 

This judgment reveals that i t  is a consent judgment. There is no 
finding or adjudication that i t  was investigated or approved by the 
court. 

We hold that the next friend in this case had no more, nor less, 
authority than the next friend of an infant. G.S. 1-64; 44 C.J.S., In- 
sane Persons, § 49. 

"In the case of infant parties, the next friend, guardian ad litem, 
or guardian cannot consent to  a judgment or compromise without 
the investigation and approval by the Court." (Emphasis added.) 
McIntosh, North Carolina Practice and Procedure, Second Edition, 
Vol. 2, page 147; Butler v. Winston, 223 N.C. 421, 27 S.E. 2d 124; 
Trust Company v. Buchan, 256 N.C. 142, 123 S.E. 2d 489. 

The judgment of Judge Crissman, dated October 3, 1967, denying 
plaintiff's motion to set aside the judgment of nonsuit herein is re- 
versed. 

Reversed. 

BROCK and BRITT, JJ., concur. 

ROTHA MERRIT WILSON, JR., v. J. W. DUNN COMPANY 
AND 

CONNIE MARIE WILSON, BY HER NEXT FRLE~YD, ROTHA RlERRIT WILSON, 
JR., v. J. W. DUNN COMPANY. 

(Filed 28 February, 1968.) 

1. Trial 5 21- 
On motion to nonsuit, plaintiff's evidence must be taken as true and 

considered in the light most favorable to him, resolving all contradictions 
therein in his favor and giving him the benefit of every inference which 
can be reasonably drawn therefrom. 

2. Negligence 5 26- 
Nonsuit for contributory negligence is proper only when plaintiff's own 

evidence discloses contributory negligence so clearly that no other rea- 
sonable conclusion may be drawn therefrom. 
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WILSON v. DUKE Co. 

3. Automobiles § 79- Evidence held insufficient to show contributory 
negligence as a mat te r  of l aw i n  intersection accident. 

Plaintiff's evidence was to the effect that she was driving in the north- 
bound lane of a four-lane highway, that the northbound and southbound 
lanes were separated by a grass median, that as she approached an inter- 
section she slowed to 30 miles per hour, that when 200 feet from the inter- 
section she observed defendant's truck approaching the intersection from 
a road to her left, that defendant's truck did not stop but entered the in- 
tersection a t  a speed of 10 to 12 miles per hour, crossed the dual south- 
bound lanes, slowed down as  it  entered the crosso~-er in the median, then 
speeded up when plaintiff was 50 feet from the intersection and crossed 
into the right-hand northbound lane in front of plaintiff's automobile, 
which was still traveling a t  30 miles per hour, where plaintiff collided 
with the right rear wheel of defendant's truck, is held insufficient to 
establish contributory negligence on the part of plaintiff barring recovery 
as  a matter of law. 

APPEAL by defendant from Gambill, J., a t  the 9 October 1967 
Civil Session of the Superior Court of DAVIDSON County. 

These two civil actions were instituted in the Superior Court of 
Davidson County, one by Rotha Merrit Wilson, Jr., the owner of 
a Volkswagen automobile to recover for damages to  his automobile, 
and the other by his daughter, Connie Marie Wilson, the driver of 
the Volkswagen, to recover for her bodily injuries arising out of a 
collision which occurred 26 August 1966, between the Volkswagen 
and a Ford dump truck owned by the defendant, J. W. Dunn Com- 
pany, and driven by its agent. The cases were consolidated for trial 
and for purposes of this appeal. At the trial i t  was stipulated that  
a t  the time of the collision the defendant's truck was being operated 
by its agent in the scope of and in the course of his employment 
by the defendant, and that  Connie Marie Wilson was operating a 
family-purpose automobile owned by her father, Rotha Merrit Wil- 
son, Jr., and with his knowledge and consent. 

The pleadings raised issues of negligence and contributory negli- 
gence. At  the close of evidence for plaintiffs, and again a t  the close 
of all of the evidence, the defendant moved for nonsuit, which mo- 
tions were denied. The jury by its verdict found the defendant neg- 
ligent, the plaintiffs free from contributory negligence, and awarded 
$1,000.00 as damages to the plaintiff automobile owner for property 
damage and $1,000.00 as damages to the plaintiff driver for her 
bodily injuries. 

From judgment in accord with the verdict, defendant appeals, 
assigning as error the action of the trial court in denying defendant's 
motions for nonsuit. 
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Walser, Brinkley, Walser & McGirt by Walter F.  Brinkley for 
defendant appellant. 

Jack E. Klass and Hudson, Ferrell, Petree, Stockton, Stockton cY: 
Robinson by W. F. Mareadl~ for plaintiffs appellees. 

PARKER, J. Defendant in its brief and argument on this appeal 
has apparently conceded, and we agree, that there was sufficient evi- 
dence of negligence on the part of t,he driver of defendant's dump 
truck to take that issue to the jury. Defendant contends, however, 
that its motion for nonsuit should have been allowed on the grounds 
that the plaintiff, Connie Marie Wilson, was guilty of contributory 
negligence as a matter of law and this contention is the sole ques- 
tion presented by this appeal. 

In considering a similar question in the recent case of Anderson 
v. Carter, 272 N.C. 426, 429, (1968), the North Carolina Supreme 
Court said: "It is elementary that upon a motion for judgment of 
nonsuit the evidence of the plaintiff must be taken to be true and 
must be considered in the light most favorable to him, resolving all 
contradictions therein in his favor, and giving him the benefit of 
every inference in his favor which can reasonably be drawn from it. 
Strong, N. C. Index, Trial, § 21. Obviously, the evidence of the 
plaintiff, so construed, is ample to support a finding of actionable 
negligence by the defendant. A judgment of nonsuit on the ground 
of the plaintiff's contributory negligence can be granted only when 
the plaintiff's evidence, considered in accordance with the above 
rule, so clearly establishes his own negligence as one of the proxi- 
mate causes of his injury that no other reasonable inference or con- 
clusion can be drawn therefrom. Black v. Wilkinson, 269 N.C. 689, 
153 S.E. 2d 333; Pruett v. Inman, 252 N.C. 520, 114 S.E. 2d 360; 
Bondurant v. Mastin, 252 N.C. 190, 113 S.E. 2d 292." 

Considering the evidence of the plaintiffs in the light of the 
foregoing rules, plaintiffs' evidence tended to show: That on the af- 
ternoon of 26 August 1966, Connie Marie Wilson, a sixteen year old 
girl, was driving her father's Volkswagen in a northerly direction on 
N. C. Highway 150 on a trip with a young girl companion from her 
home in Lexington to Winston-Salem. At the point where the colli- 
sion occurred, N. C. Highway 150 is intersected and crossed by a 
rural paved road, which constitutes one continuous road but is given 
two numbers, RPR 3011 being the number given to designate the 
rural paved road as i t  runs into the intersection from the west and 
R P R  1508 being the number given to the rural paved road as i t  runs 
into the intersection from the east. At the intersection N. C. 150 is 
a four-lane, paved highway with two lanes of traffic for northbound 
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travel, two lanes of traffic for southbound travel, with the north- 
bound and southbound lanes being separated by a grass covered 
median strip. The intersection is located in open rural country, and 
a t  the intersection N. C. Highway 150 is a through highway with a 
speed limit of 55 miles per hour. There are stop signs located a t  the 
intersection requesting all traffic on the rural paved road entering 
N. C. Highway 150 from either direction to stop. At a point 255 
feet south of the intersection the northbound and southbound lanes 
of Highway 150 are each 24 feet in width and the grass covered 
median is 32 feet 6 inches in width. As one proceeds northward from 
that  point on Highway 150 toward the intersection, the median grad- 
ually narrows and the northbound lane gradually widens to permit 
room for a lane of left-turn traffic, so that  a t  the southern edge c~f 
the intersection the northbound lane is 33 feet in width and the 
median is 16 feet 10 inches in width, with the southbound lane re- 
maining 24 feet in width. North of the intersection the northbound 
lane of Highway 150 is again 24 feet in width while the southbound 
lane is wider, to permit a left-turn lane for traffic moving south on 
150 and desiring to  turn left a t  the intersection, with the median on 
the north being approximately twenty feet in width a t  the north 
edge of the intersection. Farther north, a t  a point approximately 
100 feet north of the intersection, the median again widens to 32 
feet in width. 

At approximately 2:15 p.m., in the afternoon of 26 August 1966, 
Connie Marie Wilson drove her father's Volkswagen in a northerly 
direction on Highway 150 toward the intersection and a t  a speed of 
approximately 40 miles per hour. There is a slight hill approximately 
480 feet south of the intersection and as the Volkswagen passed this 
hill and continued to approach the intersection, Connie Marie a i l -  
son took her foot off of the accelerator and slowed the Volkswagen 
to approximately 30 miles per hour. When she was approximately 
200 feet from the intersection, she observed the defendant's dump 
truck on her left, on R P R  3011 a t  or around the stop sign. The truck 
did not stop but continued to move a t  approximately ten to twelve 
miles per hour as it  entered into the intersection and crossed the dual 
lanes for southbound traffic on Highway 150. As i t  entered the cross- 
over in the median, the truck slowed down even more. When the 
Volkswagen was approximately 50 feet from the intersection, the 
truck speeded up and crossed into the northbound lanes of traffic on 
Highway 150 directly in front of the Volkswagen. At this point, the 
Volkswagen was traveling approximately 30 miles per hour and 
Connie Marie Wilson put her foot on the brakes, but did not have 
time to apply them effectively to slow or stop the Volkswagen be- 
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fore the collision occurred. The front of the Volkswagen struck the 
right rear wheel of the truck, which was located approximately three 
feet from the rear end of the truck. The impact occurred in the 
right-hand, northbound lane close to the ext>reme right, or eastern, 
side of Highway 150 and a t  the point where RPR 1508 intersects. 

On the foregoing evidence i t  is the contention of the defendant 
that  the plaintiff, Connie Marie Wilson, was guilty of contributory 
negligence as a matter of law. We do not agree. Since the burden 
of proof on the issue of contributory negligence is upon the defend- 
ant, a motion for judgment of involuntary nonsuit upon that  ground 
should be allowed only when the evidence of the plaintiffs, con- 
sidered alone and taken in the light most favorable to them, together 
with all inferences favorable to them which may reasonably be 
drawn therefrom, so clearly establishes the defense that  no other 
conclusion can reasonably be drawn. Raper v. Byrum, 265 N.C. 269, 
144 S.E. 2d 38 (1965), and cases there cited. 

Defendant contends that  the intersection in question was in law 
but a single intersection, since a t  the point of intersection the 
median strip is less than 30 feet in width, and therefore the defini- 
tion set forth in G.S. 20-38(12) which states that  where a highway 
includes two roadways 30 feet or more apart, then each crossing of 
each roadway of such divided highway by an intersecting highway 
shall be regarded as a separate intersection, does not apply in this 
case. We do not find it  necessary to pass upon this contention of the 
defendant, though we point out that a t  a point 255 feet south of the 
intersection, and again a t  a point 100 feet north of the intersection, 
the northbound and southbound roadways of Highway 150 are more 
than 30 feet apart, and that the median strip narrows as the inter- 
section is approached only in order to permit more room for left- 
turn lanes of traffic. Therefore we think it  entirely possible that this 
is the type of intersection which the legislature intended by G.S. 
20-38(12) to be treated as two separate intersections. However, ac- 
cepting for present purposes the defendant's contention to be cor- 
rect that  this constituted in law but a single intersection, we still 
cannot agree that  the evidence of the plaintiffs so clearly establishes 
that  Connie Marie Wilson was guilty of contributory negligence that 
no other conclusion can reasonably be drawn. 

Defendant's contention is that  Connie Marie Wilson first ob- 
served the truck as i t  was entering the intersection and a t  a time 
when she was approximately 200 feet away, and that  in the exer- 
cise of such care as an ordinarily prudent person would take to 
avoid a collision with the truck, she had ample time to apply her 
brakes and to slow her Volkswagen or to change its course sufficiently 
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to avoid the collision. Defendant contends that  this being considered 
as a single intersection, Connie Marie Wilson had no right to as- 
sume that  the truck driver would stop in the median, but was under 
a duty to anticipate that  he would continue across the northbound 
lane of traffic, and that  had she exercised ordinary care she could 
have avoided the collision, either by applying her brakes in time, 
or by steering her Volkswagen to the left into that  portion of the 
northbound lane which was not obstructed by the truck, or a combi- 
nation of both. Defendant contends that  the evidence establishes 
that  Connie Marie Wilson did not apply her brakes, did not steer t o  
the left, but on the contrary steered her Volkswagen directly into 
the right-hand, rear wheel of the truck. 

We grant that  a very cautious or a very skillful driver, when 
faced with the situation which Connie Marie Wilson confronted, 
might have successfully taken action to avoid the collision. We grant 
that  the evidence was sufficient to take to the jury the issue of 
whether or not she did in fact exercise such care to  avoid the colli- 
sion as an ordinarily prudent person would have exercised under the 
circumstances. But we do not agree that the evidence so clearly 
establishes the fact of her negligence as to require that  this be 
found as a matter of law. She was traveling a t  30 miles per hour, 
well within the lawful limit. At this speed her vehicle was moving 
44 feet per second. She saw the truck slow down as i t  entered into 
the median. We do not think that  an ordinarily prudent person in 
her situation must have anticipated, or was under a positive legal 
duty to anticipate, that  the truck would continue across in front of 
her line of traffic. Not until she was about five car lengths away or 
approximately 50 feet from the intersection did she see the truck 
suddenly speed up as is passed through the median and move across 
directly into her path in the northbound lane of Highway 150. She 
then had only slightly more than one second in which to apply her 
brakes and slow or change the course of her vehicle. We do not think 
that  her failure to do so establishes contributory negligence as a 
matter of law. 

That she drove into the right-hand rear wheel of the truck, in- 
stead of attempting to drive in front or behind the truck, may have 
under the circumstances been her safest course. She testified that 
she thought i t  was, stating in response to a question of defendant's 
counsel as to  whether or not she more or less intended to hit the 
truck's right rear wheel: "Yes, i t  was the safest thing I could think 
of then because if I went either way, I would have gone under the 
truck and cut the top of the car off and my head." She further tes- 
tified: "When I saw he went ahead and speeded up and tried to 
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get in front of me, I saw if I went to the right of him, I would go 
completely under his truck and if I went to the left, I couldn't get 
behind, I would go under it anyway or run in the median, so I just 
really guided for the wheel because I knew that would definitely 
stop us and probably not kill us." We cannot say as a matter of law 
that Connie Marie Wilson was wrong in this conclusion. We think 
the issue of her contributory negligence was properly submitted to 
the jury. The judgment below is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

JAMES HENRY JACKSON, AN INFANT BY AND THROUGH HIS NEXT FRIEND, 
HSROLD D. DOWNING, PLAINTIFF, v. DAVID JONES, JR. AND ABER 
DEEN AND ROCKFISH RBILROAD COMPANY, DEFENDANTS. 

(Filed 28 February, 1968.) 

1. Pleadings 88 2, 7- 
The primary function of the pleadings is to state in a plain and intel- 

ligible manner facts constituting the grounds of action or defense so that 
(1) each side may know the other's contentions, ( 2 )  the court may un- 
derstand the controversy, and (3)  there be a permanent memorial of the 
litigation in the record. 

The practice in this State of reading the pleadings to the jury is not a 
matter of right but is to be determined by the trial court in  the exercise 
of its discretion. 

3. Same; Master and Servant 3 86- 
In an action by an employee against the third party tort-feasors, defend- 

ants' allegations as to the concurring negligence of the employer and as 
to an award received by plaintiff under the Workmen's Compensation Act 
are  properly pleadable, but such allegations as  to compensation benefits 
should not be read in the presence of the jury, and the rulings of the trial 
court in denying plaintiff's motion to strike the allegations and in sup- 
pressing the reading of such allegations to the jury are  aftirmed. 

ON Writ of Certiorari to review an Order entered by Brewer, J., 
November 13, 1967, Civil Session, CUMBERLAND Superior Court. 

This action arose out of a collision between a truck and a t,rain 
a t  about 11:OO a.m. on October 8, 1964. The truck was owned by 
Ideal Brick Company, employer, and was being operated in the 
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course of his employment by the plaintiff James Henry Jackson, 
employee. The defendant David Jones, Jr. was the engineer on the 
defendant railroad company's locomotive. 

The action is by the plaintiff James Henry Jackson, employee, 
to recover damages for personal injuries which he alleges are the 
proximate result of the negligence of the defendants. 

The defendants filed answer in which they denied actionable neg- 
ligence on their part, and in their Second Further Answer and De- 
fense, allege as follows: 

"OXE: That on October 8, 1964, plaintiff was regularly em- 
ployed as a truck driver by Ideal Brick Company, a North Car- 
olina corporation with principal office a t  Slocumb, North Caro- 
lina; that on said date, Ideal Brick Company regularly em- 
ployed five or more employees, and pursuant to the provisions 
of Chapter 97 of the General Statutes of North Carolina, en- 
titled 'Workmen's Compensation Act,' plaintiff and Ideal Brick 
Company were subject, to said laws of North Carolina; that on 
the occasion of the collision described in the complaint, plain- 
tiff was injured by accident while in the course and scope of his 
employment with Ideal Brick Company." 

"Two: That Ideal Brick Company, as plaintiff's employer, 
had purchased Workmen's Compensation Insurance with South- 
ern Home Insurance Company, which insurance policy was in 
full force and effect on October 8, 1964, the date of plaintiff's 
injuries; that by reason of his injuries and expenses resulting 
from the collision described in the complaint, plaintiff was paid 
a monetary award by Southern Home Insurance Company, in 
behalf of Ideal Brick Company, pursuant to the provisions of 
the North Carolina Workmen's Compensation Act." 

THREE: (In substance) That  the Ideal Brick Company was 
negligent in furnishing to the plaintiff a truck with defective 
brakes. 

FOUR: (In substance) That if the defendant was negligent 
in any respect, that the negligence of Ideal Brick Company com- 
bined and concurred wit,h any negligence of the defendant in 
producing the injuries complained of. 

''FIVE: If i t  should be found by the jury that the above-de- 
scribed negligence of Ideal Brick Company was not the sole 
proximate cause of the collision and of plaintiff's injuries, then 
i t  is alleged, as aforesaid, that said negligence of Ideal Brick 
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Company combined and concurred with any such negligence of 
the defendants in producing the collision and plaintiff's resulting 
injuries and damages, and, a t  the least, the said negligence of 
Ideal Brick Company estops and bars Ideal Brick Company 
and its insurance carrier, Southern Home Insurance Company, 
from recovering in this action the aforementioned sum of money 
paid to plaintiff under the provisions of the Workmen's Com- 
pensation Act of North Carolina." 

The plaintiff filed a motion to strike from the answer all of the 
allegations contained in the defendant's Second Further Answer and 
Defense, and in the alternative, prayed that the Court prohibit the 
reading to the jury of paragraphs One and Two and the portion of 
paragraph Five referring to the estoppel of Ideal Brick Company 
and Southern Home Insurance Company from recovering in this ac- 
tion money previously paid to the plaintiff under The Workmen's 
Compensation Act. 

Judge Brewer denied the motion to strike, but entered an order 
suppressing the reading to the jury or mention to the jury of the 
allegations in paragraphs One and Two and the portion of para- 
graph Five. The pertinent part of his order is as follows: 

"IT IS ORDERED, ADJUDGED AND DECREED that the plaintiff's 
Motion and Demurrer to the Second Further Answer and De- 
fense of the defendants be, and the same is hereby overruled, 
but IT IS FURTHER ORDERED that paragraphs One and Two of 
said Second Further Answer and Defense and all that portion 
of paragraph Five which commences with line six (line seven as 
reproduced herein) after the word 'damages,' reading: 'and a t  
the least, the said negligence of Ideal Brick Company estops 
and bars Ideal Brick Company and its insurance carrier, South- 
ern Home Insurance Company, from recovering in this action 
the aforementioned sum of money paid to plaintiff under the 
provisions of the Workmen's Compensation Act of North Caro- 
lina,' shall not be read to or brought before the jury on voir dire 
in the trial of this action." 

The plaintiff and the defendants excepted to the signing of the 
Order. The defendants petitioned this Court for Writ of Certiol-ari, 
and by his answer to the petition, the plaintiff joined the defendants 
in requesting this Court to review the Order. We allowed cert iora~.  
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Rose and Thorp, and Quillin, Russ, Worth and McLeod, attor- 
neys for defendant appellants. 

Anderson, Nimocks and Broadfoot, and McCoy, Weaver, Wiggins, 
Cleveland and Raper, attorneys for plaintiff appellee. 

BROCK, J. The defendants assign as error that the trial court 
erred in ordering that certain portions of defendants' Second Further 
Answer shall not be read to or brought before the jury on voir dire 
in the trial of this action. 

The defendants argue that the trial court should have allowed 
the motion to strike if the pleading is improper; and that since it 
was not stricken as improper, defendants are entitled to read and 
explain the pleadings to the jury. 

The primary function of the pleadings is to state in a plain and 
intelligible manner the facts constituting the grounds of action or 
defense, so that (1) each side of the controversy may know the 
other's contention and prepare to meet it, that (2) the court may 
have a clear understanding of the controversy, and that (3) i t  may 
go into the record as a permanent memorial of the litigation. McIn- 
tosh, North Carolina Practice and Procedure, Second Edition, Vol. 
1, p. 522. It is true that the general practice has been for attorneys 
to read the pleadings in open court in the presence of the jury, after 
the jury has been empanelled to try the case. But there is no re- 
quirement by statute, case law, or rule of court, that the pleadings 
must be read to the jury. Nor is i t  provided by any statute, case 
law, or rule of court, that a party has an unqualified right to read 
his pleadings to the jury. Pratt  v. Bishop, 257 N.C. 486, 499, 126 
S.E. 2d 597. It might be noted that, effective July 1, 1969, "Unless 
otherwise ordered by the judge, pleadings shall not be read to the 
jury." (Emphasis added.) General Statutes of North Carolina, Chap- 
ter lA, Article 3, Rule 7(d). 

Our research discloses that numerous opinions of our Supreme 
Court have referred to a reading of the pleadings in the presence of 
the jury, but the only case we have found containing a pointed state- 
ment is Pn'vette v. Pn'vette, 230 N.C. 52, 51 S.E. 2d 925 (1949). In 
that case the Supreme Court was considering an appeal from an 
order of the judge affirming an order of the Clerk denying a motion 
to strike allegations from a motion made to the Clerk. In  dismissing 
the appeal, the Court was pointing out the difference in the attempted 
appeal, and those appeals which had been allowed for the purpose 
of reviewing a ruling on a motion to strike from pleadings. The 
Court said: "The pleadings in a cause raise issues of fact to be de- 
cided by a jury, chart the course of the trial and, in large measure, 
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determine the competency of evidence. They are to be read to the 
jury. If they contain irrelevant or impertinent averments not com- 
petent to be shown in evidence, a refusal to strike might impair or 
imperil the rights of the adversary party. For this reason this Court 
has entertained appeals from orders denying motions to strike alle- 
gations in pleadings." Obviously this statement concerning the read- 
ing of pleadings to the jury was not necessary to the decision of the 
Court to dismiss the a,tmeal. At most i t  was in ex~lanation of whv 

A. 

appeals from orders denying motions to strike from pleadings had 
been allowed by the Court. The statement was merely a recognition 
of the fact of the general practice in the Superior COU& of attorneys 
reading the pleadings in open court. According to Shepard's North 
Carolina Citations, Privette has never been cited as authority that 
a party has an unqualified right to read his pleadings to the jury. 

We hold that whether the pleadings, or any parts thereof, are to 
be read in open court in the presence of the jury is a matter to be 
determined by the trial judge in the exercise of his discretion. 

The plea of the concurring negligence of the employer of the 
plaintiff and the fact of an award under The Workmen's Compen- 
sation Act is a proper plea, and the trial court was correct in re- 
fusing to strike it. Poindexter v. Motor Lines, 235 N.C. 286, 69 S.E. 
2d 495; Essick v. Lexington, 233 N.C. 600, 65 S.E. 2d 220. Such a 
plea is necessary to protect the defendants' right to have the issue 
of the concurring negligence of plaintiff's employer determined; and 
the plea is necessary for the purpose of bringing before the judge the 
fact of an award so that the judge can enter a proper judgment on 
the verdict. But i t  does not follow that defendants are entitled to 
read the allegations in question, or explain them, to the jury. 

In  their brief, defendants seek to distinguish Spivey v. Wilcox, 
264 N.C. 387, 141 S.E. 2d 808, by pointing out that the statement 
of facts and the opinion make no mention of the case involving n 
plea of concurring negligence of plaintiff's employer. An examina- 
tion of the record on appeal in the Spivey case clearly reveals that 
such a plea was involved. In Spivey t,he following was said with re- 
spect to the evidence admitted a t  trial: "In his cross-examination of 
plaintiff's doctor, counsel also brought out, over plaintiff's objec- 
tions, that the doctor had handled plaintiff's case 'as a Workmen's 
Compensation matter' and that plaintiff himself was not a t  the 
present time indebted to the doctor for any services rendered. This, 
too, was error. The obvious purpose of these references to Workmen's 
Compensation benefits was to reduce the amount of the verdict in 
the event the case went to the jury." 

To allow the defendants to read in the presence of the jury, or 
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explain to the jury on voir dire, the allegations of the paragraphs 
affected by Judge Brewer's Order would create as much mischief as  
allowing testimony before the jury of the fact of Workmen's Com- 
pensation benefits. 

The defendants argue strenuously that the jury cannot under- 
stand the full import of the issue of concurring negligence unless 
they can have the fact of the interaction of the Workmen's Com- 
pensation benefits explained to them. This argument must fail. 

The plaintiff is entitled to have assessed in his action against the 
third party tort-feasor, if he is entitled to recover a t  all, a fair corn- 
pensation for his injuries without regard to any benefits available 
or paid under Workmen's Compensation. Spivey v. Wilcox, supra. 

The Order of Judge Brewer is 
Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

BOBBIE JEAN GRANT v. STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY. 

(Filed 28 February, 1968.) 

1. Insurance s 81- 
The provisions of the Motor Vehicle Financial Responsibility Act of 1957 

must be read into a policy issued pursuant to the Assigned Risk Plan and 
construed liberally to effectuate its purpose of providing financial protec- 
tion to persons injured by the negligent operation of an automobile. 

2. Insurance § 10- 
To avoid liability to a third party beneficiary of an assigned risk auto- 

mobile insurance policy, the insurer must allege and prove cancellation 
and termination of the policy in accordance with the applicable statutes. 

3. Same; Insurance § 9 4 -  
A purported cancellation of a policy of automobile liability insurance by 

an assigned risk insurer upon request by a premium finance company act- 
ing under a power of attorney in a premium finance agreement, such re- 
quest arising from the insured's default in making premium payments, is 
held ineffectual to prevent recovery upon the policy by a party injured 
in an accident with the insured two days after the purported cancellation, 
in the absence of a showing by the insurer that the premium finance com- 
pany had given to the insured and his insurance agent ten days' written 
notice of such request of cancellation pursuant to G.S. 58-60. 

THIS is an appeal from McConnell, J., December 11, 1967, Reg- 
ular Civil Session, RICHMOND County Superior Court. In this case 
the plaintiff seeks to recover on a judgment previously obtained by 
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the plaintiff in an action against Mary Ann Stubbs (Stubbs). Plain- 
tiff was injured in an automobile accident when riding as a guest 
passenger in an automobile owned and operated by Stubbs. The 
plaintiff contends that a t  the time of the accident, namely, January 
9, 1964, Stubbs had a valid auton~obile liability insurance policy 
with the defendant. As a result of said accident, plaintiff had recov- 
ered a judgment against Stubbs which is the judgment that the 
plaintiff now seeks to recover from the defendant by virtue of the 
automobile insurance policy. 

The defendant admits that Stubbs was assigned to i t  as an as- 
signed risk in September of 1963, and that a policy had been issued 
to her. 

At the time of the issuance of the policy, Stubbs had financed the 
premium through Universal Acceptance Corporation of Fayetteville, 
North Carolina (Acceptance Corporation) and had given a Power 
of Attorney to Acceptance Corporation. 

On January 7, 1964, the defendant received through the mails a 
request from Acceptance Corporation reading: "Request is hereby 
made that subject policy be cancelled effective as soon after this 
date as statutory requirements permit. As insured failed to make 
payment under the terms of his contract with us, PLEASE FORWARD 
RETURN PREMIUM TO US FOR DISBURSEMENT. Authority for this re- 
quest is set forth in the attached Power of Attorney, duly executed 
by the insured, and notarized." Attached to this was the Power of 
Attorney given Acceptance Corporation by Stubbs. The defendant 
thereupon cancelled the policy of insurance issued to Stubbs effec- 
tive 12:Ol a.m., January 7, 1964, and calculated the return prem- 
ium. On January 14, 1964, the defendant prepared and maiIed to the 
North Carolina Department of Motor Vehicles "Notice of Termi- 
nation", and on January 15, 1964, mailed check for the return prem- 
iums to Acceptance Corporation and sent a letter to Stubbs advis- 
ing her that the policy had been cancelled pursuant to the request 
based upon the Power of Attorney she had given Acceptance Cor- 
poration. 

Upon these facts the lower court held that the policy of insur- 
ance had not been cancelled and was in full force and effect on 
January 9, 1964, a t  the time of the accident, and that the plaintiff 
recover judgment from the defendant in the amount previously re- 
covered from Stubbs. 

Carpenter, Webb, and Golding by William B. Webb for defend- 
ant appellant. 

Webb, Lee & Davis by Hugh A. Lee for plaintif appellee. 
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CAMPBELL, J. It is conceded by all parties that  under the ap- 
plicable statutes as originally enacted in 1957 known as "The Ve- 
hicle Financial Responsibility Act of 1957" as contained in Article 
13 of Chapter 20 of the North Carolina General Statutes, Section 
20-309 through 20-319 as construed in the cases of Daniels v. Na- 
tionwide Mutual Insurance Company, 258 N.C. 660, 129 S.E. 2d 
314 (1962), and Griffin v. Hartford Accident and Indemnity Com- 
pany, 264 N.C. 212, 141 S.E. 2d 300 (1965)) the insurance policy in- 
volved here would have been properly cancelled and would not have 
been in effect a t  the time of the accident in question. 

The trial court held that the requisite notice, as provided by 
statute, and as provided by law, for the cancellation of an assigned 
risk policy, was not given by the defendant, and the policy of insur- 
ance referred to in the pleadings and in the stipulations was in full 
force and effect on January 9, 1964, a t  the time of the accident re- 
ferred to in the pleadings and upon which judgment had been ren- 
dered against the defendant's insured. 

Since this holding is contrary to the statute as originally enacted 
in 1957 and as construed in the Daniels and Griffin cases, supra, the 
question presented is whether the Legislature in the Session Laws of 
1963 made such changes as will support the decision of the lower 
court. 

"The policy in question having been issued pursuant to the As- 
signed Risk Plan and for the purpose of fulfilling the requirement 
of the Financial Responsibility Act of 1957, the provisions of that 
act, relative to the cancellation of such policies, must be read into 
this policy and construed liberally so as to effectuate the purpose of 
the act." Harrelson v. Insurance Company, 272 N.C. 603, 158 S.E. 
2d 812 (1967). 

In an action such as this where the third party beneficiary is 
bringing the action against the insurance company, "to avoid lia- 
bility insurer must allege and prove cancellation and termination of 
the insurance policy in accordance with the applicable statute." 
Daniels v .  Nationwide Mutual Insurance Company, supra. 

Likewise, as stated in the Daniels case, supra, "Perhaps there are 
reasons why a person insured under a compulsory motor vehicle lia- 
bility insurance policy should not be permitted to authorize an agent 
to cancel such policy, particularly in the circumstances here shown. 
But nothing in the statute expressly or impliedly forbids." Subse- 
quent to the Daniels case, the Legislature in 1963 enacted Chapter 
1118 which is entitled: "An Act to Provide for the Regulation of In- 
surance Premium Financing, Providing for the Licensing of Insur- 
ance Premium Finance Companies, Providing for Insurance Prem- 
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ium Finance Charges, Rules, Regulations, Administrative Hearings, 
and Penalties." This chapter is codified as Article 4 of Chapter 58 
of the General Statutes of North Carolina and is Section 58-55 
through Section 58-61.1. 

As stated in Allstate Insurance Company v. Hale, 270 N.C. 195, 
200, 154 S.E. 2d 79 (1967). 

"The primary purpose of the law requiring compulsory insur- 
ance is to furnish a t  least partial compensation to innocent vic- 
tims who have suffered injury and damage as a result of the 
negligent operation of a motor vehicle upon the public high- 
way. Insurance covering liability arising out of the ownership, 
maintenance and use of a motor vehicle on the highway in the 
amount required by statute is mandatory. If the policy exceeds 
the amount required, the policy to the extent of the excess is 
voluntary. Voluntary insurance is contractual and determines 
the rights and liabilities of the parties inter se. Assigned risk 
insurance is compulsory both as to the insurer and the insured, 
made so by law. Such policy must be interpreted in the light of 
the statutory requirement rather than the agreement or under- 
standing of the parties. The requirements of the statute with re- 
spect to cancellation must be observed or the attempt a t  can- 
cellation fails. Such policies 'are generally construed with great 
liberality to accomplish their purpose'." 

The 1963 Act now codified as G.S. 58-60 provides: 

"Procedure for cancellation of insurance contract upon default; 
return of unearned premiums; collection of cash surrender 
value. - When an insurance premium finance agreement con- 
tains a power of attorney or other authority enabling the insur- 
ance premium finance company to cancel any insurance con- 
tract or contracts listed in t,he agreement, the insurance contract 
or contracts shall not be cancelled unless such cancellation is 
effectuated in accordance with the following provisions: 

(1) Not less than ten (10) days written notice be furnished 
the insured or insured's shown on the insurance premium 
finance agreement of the intent of the insurance premium 
finance company to cancel his or their insurance contract 
or contracts unless the defaulted installment payment is 
received. A notice thereof shall also be mailed to the in- 
surance agent. 

(2) After expiration of such period, the insurance premium 
finance company shall mail the insurer a request for can- 
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cellation, including a copy of the power of attorney, and 
shall mail a copy of the request for cancellation to the in- 
sured a t  his last known address as shown on the insurance 
premium finance agreement. 

(3) Upon receipt of a copy of such request for cancellation 
notice by the insurer or insurers, the insurance contract 
shall be cancelled with the same force and effect as if the 
aforesaid request for cancellation had been submitted by 
the insured himself, without requiring the return of the 
insurance contract or contracts. * * *" 

In  the instant case, there is no evidence a t  all that  this statute 
was complied with. I n  fact, the request for cancellation submitted 
by the Acceptance Corporation should have alerted the defendant 
that  something had not been complied with because the request 
stated: "Request is hereby made that  subject policy be cancelled 
effective as soon after this date as statutory requirements permit." 
(emphasis added.) 

At any rate, and we so hold, the burden is upon the insurance 
company to show that all statutory requirements have been com- 
plied with, including the ten days written notice by the premium 
finance company to the insured together with said notice to the in- 
surance agent, prior to the premium finance company requesting can- 
cellation of the policy. We do not think this unduly burdens the in- 
surance company, for that the insurance company has received and 
has on hand the full premium and before making cancellation and 
returning any portion of the unearned premium, the insurance com- 
pany can require the premium finance company to satisfy fully the 
insurance company that all statutory notices have been given, other- 
wise, the insurance company will not return any of the premium. 
With this ability on the part of the insurance company to use a 
"money talks" approach, we think the primary purpose of the law 
will be more fully complied with and innocent victims more ade- 
quately protected, cf. Cannon v.  Merchants Mutual Insurance Co., 
35 Misc. 2d 625, 230 N.Y.S. 2d 282 (1962) ; White  v .  Edwards, 
Mass. , 227 N.E. 2d 354 (1967). Furthermore, if the premium 
finance company misleads the insurance company wrongfully by re- 
questing cancellation of the policy, the insurance company can seek 
redress from the premium finance company. Johnson v .  General Mu- 
tual Insurance Company, 271 N.Y.S. 2d 428 (1966). 

Since in the instant case the defendant does not show that this 
provision of the law had been complied with prior to cancellation of 
the policy, we find that the court below was correct in its holding 
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that  the policy in question was in full force and effect a t  the time 
of the accident and that i t  had not been theretofore cancelled. 

Affirmed. 

MORRIS and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. T. F. EVERS. 

(Filed 28 February, 1968.) 

1. Criminal La\r § 118- 
A mere disparity in the length of time devoted by the trial court in 

stating the contentions of the parties is not prejudicial error where the 
charge as a whole fairly presents the contentions of the defendant. 

2. Criminal Law § 163- 
An exception to the charge in its entirety is a broadside exception and 

cannot be sustained. 

APPEAL by defendant from Burgwyn, E.J., October 1967 Session, 
BLADEN Superior Court. 

The defendant was charged in a valid bill of indictment with the 
felony of breaking and entering with intent to  commit the crime of 
larceny, in violation of G.S. 14-54. Trial was by jury on the bill of 
indictment, and the jury returned a verdict of guilty of the felony 
as charged in the first count. 

From a judgment of imprisonment the defendant appeals to the 
Court of Appeals. 

Attorney General T .  W .  Bruton and Deputy Attorney General 
Harry W .  iMcGalliard, for the State. 

Worth H .  Hester for the defendant. 

MALLARD, C.J. Defendant, an indigent person, was represented 
a t  the trial in the Superior Court, and in this Court, by Worth H. 
Hester, his court-appointed attorney. Judge Edward B. Clark, Resi- 
dent Judge of the Thirteenth Judicial District ordered Bladen County 
to  supply a copy of the transcript of the trial as provided by law, 
and directed Worth H. Hester, his court-appointed attorney, to rep- 
resent the defendant and prosecute his appeal, and ordered that  the 
record on appeal and briefs be reproduced pursuant to  the Rules of 
the Court of Appeals and the costs thereof to be paid as provided by 
law. 
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The defendant asserts as error that  the trial judge did not give 
equal emphasis to the contentions of the defendant and to the State, 
and also assigns as error the entire charge of the court. 

From a reading of the charge as a whole, i t  appears that  the trial 
judge fairly reviewed the contentions of the defendant. We find the 
argument of the defendant that the trial judge did not give equal 
stress to his contentions is without merit and is overruled. Our Su- 
preme Court has held many times that a mere disparity in the length 
of time devoted by a judge in stating contentions of parties does not 
constitute prejudicial error. State v. Sparrow, 244 N.C. 81, 92 S.E. 
2d 448; State v. Maynard, 247 N.C. 462, 101 S.E. 2d 340. 

We have reviewed the entire charge, and when considered as n 
whole, we find it  to be free from prejudicial error. 

The exception to the charge in its entirety is a broadside excep- 
tion and cannot be sustained. State v. Biggerstaff, 226 N.C. 603, 39 
S.E. 2d 619; State v. dnderson, 228 N.C. 720, 47 S.E. 2d 1 ;  State v. 
Dillard, 223 N.C. 446, 27 S.E. 2d 85. 

After a careful review of the entire record, we find that  the de- 
fendant has had a fair trial, free from prejudicial error. 

No error. 

BROCK and BRITT, JJ., concur. 

PRESTIGE REALTY COMPANY, PETITIONER, V. STATE HIGHWAY 
COMMISSION, RESPOKDENT. 

(Filed 20 March 1968.) 

1. Highways § 5; Eminent  Domain 8 1- 
Upon a finding that the use of a direct access from adjoining property 

onto a highway is an obstruction to the free flow of traffic thereon or 
a hazard to the safety of travelers, the State Highway Commission has 
authority to prohibit further use of the direct access; if the denial of 
access involves a taking of property, the owner is entitled to compensa- 
tion for its taking, the remedy being by proceedings under Chapter 136 
of the General Statutes. 

2. Sam* Denial of direct access t o  a highway held to constitute a tak- 
ing a n d  t o  justify compensation. 

The agreement between petitioner's predecessor in title and the High- 
way Commission for the conveyance of a right of way provided that the 
owner or his assigns should have no right of access to the highway con- 
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structed on the right of way except a t  a designated survey station. The 
Highway Commission subsequently denied direct access a t  the designated 
survey station, but constructed a service road along the right of way ad- 
jacent to petitioner's property and parallel to the highway, which con- 
nected the streets terminating a t  the southern end of petitioner's property 
but which did not connect to any other street or highway. Held: The 
agreement for access contemplated a n  easement for direct access to the 
highway a t  the designated survey station and not access to a service road 
constructed six years after the agreement, and the denial of such direct 
access is a taking of a property right, entitling petitioner to just com- 
pensation. 

3. Appeal and Error 
An exception to the findings on the ground that they are based on in- 

competent evidence cannot be sustained when appellant fails to  point out 
what part of the evidence is incompetent. 

APPEAL by respondent from Ervin, J., October 16, 1967 Regular 
Civil Session IREDELL Superior Court. 

This proceeding was instituted by petitioner, Prestige Realty 
Company, pursuant to the provisions of G.S. 136-19 and Article 2 
of Chapter 40 of the General Statutes of North Carolina on August 
6, 1962, to recover damages alleged to have been suffered by reason 
of the appropriation of certain property rights of petitioner by the 
State Highway Commission, the respondent. 

Petitioner is, and was as of June 23, 1960, the owner of certain 
real property abutting the northern margin of the right of way of 
Interstate Highway 40 (formerly U. S. Highway 64 Bypass). The 
property is located near the northern city limits of the City of 
Statesville, Iredell County, North Carolina. 

Petitioner's predecessors in title by right of way agreement dated 
March 11, 1953, conveyed to respondent an easement 260 feet in 
width. The right of way acquired was for construction of a controlled 
access highway, U. S. Highway 64 Bypass, but petitioner's predeces- 
sors in title reserved to themselves, their heirs and assigns, a direct 
access to the highway to be constructed upon said right of way by 
virtue of the following language appearing in the right of way agree- 
ment: 

"It is further understood and agreed that the undersigned 
and their heirs and assigns shall have no right of access to t,he 
highway constructed on said right of way except a t  the follow- 
ing survey station: 101f00." 

Petitioner subsequently acquired the subject property, and sub- 
divided a portion thereof for residential purposes. Petitioner caused 
streets to be laid out and paved in the subdivision. 
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Respondent utilized the right of way agreement to construct 
Highway 64 Bypass, a controlled access highway. The highway, as 
constructed, consisted of a dual-lane, nondivided facility, with one 
lane for traffic moving in an easterly direction and one lane for 
traffic moving in a westerly direction. Petitioner had access to said 
highway via an access road extending from the southern border of 
petitioner's property and joining the northern edge of said highway 
a t  survey station 101 +00. 

During the year of 1959 the respondent undertook a project to 
upgrade Highway 64 Bypass to Interstate standards. Pursuant to 
this projeut, respondent denied access to all abutting property, in- 
cluding the property of petitioner. Petitioner's access road a t  survey 
station 101+00 was closed. 

Respondent constructed a service road on its right of way south 
of petitioner's property and parallel to the northernmost lane of 
travel of the controlled access facility. Petitioner was allowed full 
access to the service road but no access to the main lanes of travel. 
The service road did not junction with the main lanes of travel, but 
connected with the subdivision streets. Respondent constructed a 
paved road from U. S. Highway 21, which is west of petitioner's 
property, to connect with the northwestern corner of the subdivision. 
Petitioner's direct access point to the controlled access highway was 
not discontinued until the alternate access route was completed. 

Petitioner, by this proceeding, seeks just compensation for the 
taking of said access point and for damages to the remainder of its 
property by reason of the taking. Respondent denies that petitioner 
is entitled to recover for denial of direct access to the main lanes of 
the controlled access highway, alleging that said denial was an ex- 
ercise of the police power of the State. 

Respondent objected to the appointment of commissioners, and 
petitioner and respondent both objected and excepted to the report 
of commissioners and order confirming report of the commissioners, 
and gave notice of appeal to the Superior Court. 

Upon hearing in the Superior Court, on motion of the Highway 
Commission to determine all issues except the issue of damages, the 
Superior Court found, as a matter of law, that  petitioner sustained 
a compensable taking of its property right by reason of the closing 
and elimination of the access point a t  survey station 101+00. Re- 
spondent Highway commission appealed. 

Attorney General T .  Wade  Bruton, Deputy  Attorney General 
Harrison Lewis and Assistant Attorney General Henry T .  Rosser 
for respondent appellant. 
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Walser, Brinkley, Walser and McGirt by Gaither S, Walser; 
Sowers, Avery and Crosswhite by Keil X. Sowers and Kenneth D. 
Thomas for petitioner appellee. 

BROCK, J. Interstate Highway 40 (formerly U. S. Highway 64 
Bypass around the City of Statesville) a t  the location in question 
on this appeal is a controlled access highway (G.S. 136-89.49(2) ) ; 
and is so treated by both parties in this controversy. The petitioner 
does not question the authority of the State Highway Commission 
to close its access road to U. S. Highway 64 Bypass (now Interstate 
40). There can be no doubt of the authority of the State Highway 
Commission upon its finding that the use of a direct access from ad- 
joining property onto such highway is an obstruction to the free 
flow of traffic thereon, or a hazard to the safety of travelers upon the 
highway, to prohibit further use of the direct access. Article 6D of 
Chapter 136 of the General Statutes of North Carolina; Petroleum 
Marketers v. Highway Commission, 269 N.C. 411, 152 S.E. 2d 508. 
In  such event, the remedy of the property owner is by a proceeding 
under Chapter 136 of the General Statutes, and this is the remedy 
sought by the plaintiff in this action. 

In  support of its position that the action of the Highway Com- 
mission in closing the access from petitioner's land to U. S. High- 
way 64 (Interstate 40) did not constitute an appropriation of any 
property or property right of the petitioner, and therefore was not 
a cornpensable taking, the Highway Commission cites G.S. 136-89.48, 
G.S. 136-89.50, G.S. 136-89.51, and G.S. 136-89.53. If these General 
Statutes would otherwise allow such a taking without compensation, 
they are not controlling in this case because they were not enacted 
until 1957, which was four years after the right of way agreement 
between the Commission and the petitioner's predecessors in title. 
Petroleum Marketers v. Highway Commission, supm. 

Except for the designation of the survey station, the language 
used in the right of way agreement between the Highway Commis- 
sion and the petitioner's predecessors in title is identical to the lan- 
guage used in the right of way agreements involved in Williams v. 
Highway Commission, 252 N.C. 772, 114 S.E. 2d 782, and in Petro- 
leum Marketers v. Highway Commission, 269 K.C. 411, 152 S.E. 2d 
508. The language in the right of way agreement between the High- 
way Commission and the petitioner's predecessor in title is as fol- 
lows : 

('It is further underst'ood and agreed that the undersigned and 
their heirs and assigns shall have no right of access to the high- 
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way constructed on said right-of-way except a t  the following sur- 
vey station: 101 + 00." 

In the Williams case, i t  was said: 

"The agreement provided the owners $2500 cash, a highway 
constructed across their land, and a right of access a t  survey sta- 
tion 761 4- 00 right. This right of access was an easement, a prop- 
erty right, and as such was subject to condemnation. Defendant's 
refusal to allow plaintiffs to enter upon the highway a t  the point 
of the easement constituted a taking or appropriation of private 
property. For such taking or appropriation, an adequate statutory 
remedy in the nature of a special proceeding is provided." 

In  the Petroleum Marketers case, in ruling that the plaintiff was 
entitled to compensation, this was said: 

"We think the plain meaning of the agreement between the 
Commission and Mrs. Shelton is that  she surrendered whatever 
claim she, and her successor in interest, might otherwise have to a 
direct access to Highway 29-70 a t  other points along the southern 
boundary of this tract in exchange for a cash consideration and a 
reservation or grant of a right of direct access 'to the highway 
constructed on said right of way' a t  the designated point. The 
amount of the cash consideration paid to Mrs. Shelton was un- 
questionably affected by the insertion of this provision in the 
agreement." 

Unquestionably, the agreement to subject the land to the right of 
way for highway purposes was more easily negotiated by the High- 
way Cornmission with petitioner's predecessors in title because of the 
agreed reservation of direct access from the remaining land to the high- 
way a t  survey station 101 + 00. Nor can i t  be seriously questioned 
that  the price paid by the Highway Commission for the right of way 
was tempered by the agreed reservation of direct access. Also, i t  is 
reasonable to assume that  the right of direct access enhanced the value 
of the property in the purchase thereof by the petitioner. 

The petitioner, by virtue of the agreement between the Highway 
Commission and its predecessors in title, had an easement for direct 
access to the highway a t  the designated point. If the Con~mission has 
destroyed this property right, the petitioner is entitled to just compen- 
sation for any damage i t  may have suffered. 

The Highway Commission and the petitioner have stipulated that 
on June 23, 1960, a sign was erected a t  the access point at  station 
101 + 00 advising that access to the main lane of travel of U. S. High- 
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way 64 (now Interstate 40) would no longer be allowed and that such 
access is not now allowed. However, the Highway Cominission urges 
that  i t  has satisfied the terms of the original right of way agreement 
by the construction of a paved eighteen-foot service road along the 
Comn~ission's right of way parallel to Highway 64 and between High- 
way 64 and the petitioner's property, to which service road the peti- 
tioner has access from all points along its property. Also, the High- 
way Commission urges that. i t  has opened a previously dedicated road 
extending Eastview Drive from the petitioner's property in a westerly 
direction to Highway 21, and that  Highway 21 crosses and interchanges 
with Interstate 40. 

The eighteen-foot paved service road lies within the highway right 
of way and along the southern edge of the petitioner's property. The 
streets laid out on petitioner's property, which has been subdivided, 
have access to the service road, and there is further access to the ser- 
vice road from all points along the southern edge of petitioner's prop- 
erty. The service road extends from approximately the eastern border 
of the petitioner's property to approximately the western border of the 
petitioner's property, and does not connect with any other streets or 
highways; i t  therefore serves only as a connection between the streets 
in the petitioner's property a t  their southern terminus. The extension 
of Eastview Drive to Highway 21 extends from approximately the 
northwestern corner of petitioner's property in a westerly direction to  
Highway 21. 

The Highway Commission urges that the service road is a high- 
way constructed on the right of way and that permitting access to  i t  
at  survey station 101 + 00, and a t  other points, is in compliance with 
the right of way agreement and that  therefore the petitioner has not 
been deprived of any property right. 

The right of way agreement between the Highway Commission 
and petitioner's predecessors in title is dated March 12, 1953, and is 
made in connection with Project 6374. The right of way agreement it- 
self refers to plans for said project in the office of the State Highway 
Commission in Raleigh, and i t  must be assunled that  i t  was this project 
tha t  the parties described a t  the time of entering into the agreement. 
It would strain the imagination to suggest that a t  the time of signing 
the right of way agreement in March of 1953 referring to Project 6374 
tha t  the parties had in mind and were describing Projects 8.16377 and 
8.16415, which were commenced in September of 1959. 

Access to a service road which was constructed under a 1959 project 
could not reasonably have been the intent of the parties on March 11, 
1953. I n  fact, neither party treated the agreement as describing access 
t o  a service road; a 30-foot access a t  survey station 101 + 00 was ac- 
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tually connected to U. S. Highway 64 and served the plaintiff's prop- 
erty for several years. We must place a reasonable construction upon 
the agreement between the Highway Commission and the petitioner's 
predecessors in title, and we hold that  the agreement described a right 
of way for a direct access to the main traveled portion of Highway 64 
a t  survey station 101 + 00. 

The Highway Commission further urges that  Judge Ervin's findings 
of fact are not supported by competent evidence, and that his findings 
of fact do not support his conclusions of law. In  the record on appeal, 
the Commission states that  this cause was heard by Ervin, J., upon 
the pleadings, the stipulations, and evidence introduced by the Com- 
mission. From the findings of fact in the judgment i t  would appear 
that  the evidence introduced by the Commission was the testimony 
of certain officers or employees of the Commission; nevertheless, the 
Commission did not include such evidence in the record on appeal. 
The bulk of the findings of fact by Ervin, J. were from the admis- 
sions in the pleadings and the stipulations of the parties. The Com- 
mission does not point out what part of its additional evidence was 
incompetent, therefore we assume that  all the findings of fact were 
based upon competent evidence. The findings of fact adequately sup- 
port the conclusions of law. 

According to the stipulations and the findings of the Superior 
Court, the direct access to the main traveled portion of Highway 64 
(now Interstate 40) has been closed and destroyed by the Highway 
Commission. This the Commission was authorized to  do in the public 
interest, but for such taking of its property, the petitioner is entitled 
to  just compensation. Petroleum Marketers v. Highway Commis- 
sion, supra. 

Moses v. Highway Commission, 261 N.C. 316, 134 S.E. 2d 664; 
and Barnes v. Highway Commission, 257 N.C. 507, 126 S.E. 2d 732, 
cited by the Highway Commission, are factually dist.inguishablc be- 
cause in neither case was there an agreement reserving direct access. 
Abdalla v. Highway Commission, 261 N.C. 114, 134 S.E. 2d 81, also 
cited by the Highway Commission, is factually distinguishable; in 
that  case the agreement reserved access only to service roads and 
ramps. 

Upon this appeal, the Highway Commission brings forward 7 
assignments of error. Assignments of error numbers 3, 4 and 5, 
which constitute the main thrust of this appeal, have been disposed 
of by the foregomg; those assignments of error are overruled. 

Assignments of error 1 and 2 relate to exceptions taken by the 
Highway Commission to the failure of the Court (1) to determine 
the question of petitioner's right to compensation for circuity of 
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route, and (2) to determine the question whether the ingress, egress 
and access to and from petitioner's property as provided by the 
Highway Commission was a reasonable and adequate substitute for 
the direct access to Highway 64. The Superior Court was not re- 
quired to answer this first question a t  the hcaring from which this 
appeal was taken. The second question was answered by the Superior 
Court in its determination that the closing of the access to the high- 
way a t  survey station 101 f 00 was a compensable taking. Assign- 
ments of error numbers 1 and 2 are overruled. 

Assignments of error numbers 6 and 7 are to the refusal of the 
Superior Court to enter the judgment tendered by the Highway 
Commission and to the signing and entry of the judgment of record. 
These assignments of error are overruled. 

The order of Ervin, J., is affirmed, and this cause is remanded to 
the Superior Court of Iredell County for determination by a jury of 
just compensation for damages, if any, that petitioner may have suf- 
fered by reason of the taking of its easement of direct access to the 
highway a t  survey station 101 + 00. 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

MONNIE WILLIAMS, Wmow, AND NEXT FRIEND OF MELISSA WILLIAMS 
AND AMELIA LYNN WILLIAMS, MINOR DAUGIITEES OF W I L L I M  
NORMAN WILLIAMS, DECEASED, EMPLOYEE PLAINTIFF, V. BRUNSWICK 
COUNTY BOARD O F  EDUCATION, SELF-INSURER, EMPLOYER DEFENDANT. 

(Filed 20 March 1968.) 

1. Master and Servant 5 9% 
When supported by competent evidence, findings of fact by the Industrial 

Commission on a claim properly constituted under the Workmen's Com- 
pensation Act are conclusive on appeal. 

2. Master and Servant  5 6 0 -  
An injury suffered by an employee while going to or from his work 

arises out of and in the course of employment when the employee, under 
the terms of the employment and as  a n  incident to the contract of em- 
ployment, is paid an allowance t o  cover the cost of such transportation. 

3. Same-- 
Findings that the deceased employee, a superintendent of county schoo~s, 

was paid a monthy travel allowance to cover his automobile expenses to  
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and from work, that his occupation required him to be on call a t  all 
times and that  he frequently worked after regular school hours, and 
that the employee met his death i n  a n  automobile accident while return- 
ing home from late-night work on school forms that were needed the fol- 
lowing day, are hew sufficient to show the death arose out of and in the 
course of employment. 

4. Master and Servant § 5 P  

Where any reasonable relationship to employment exists, or employment 
is a contributing cause, the court is justilied in uphailding a n  award under 
the Compensation Act arising out of the employment. 

APPEAL by defendant from Industrial Commission, J. W. Beam, 
Chairman. 

This is a proceeding under the Workmen's Compensation Act 
(G.S. Ch. 97, Art. I )  by the widow and minor children of William 
Norman Williams, deceased, to recover compensation for the acci- 
dental death of the employee resulting from an automobile accident. 

In addition to the jurisdictional determinations, the essential 
findings of fact, upon which the judgment for plaintiffs is based, are 
as follows: 

"1. The deceased employee, William Norman Williams, was a 
white married male, age thirty-three, and was on November 19, 
1965, and prior thereto employed with the defendant employer 
as County Superintendent of Schools in Brunswick County, 
North Carolina. 

2. On November 18, 1965, a t  about five p.m., the deceased em- 
ployee called from Southport, North Carolina, to Mr. Stanley, 
publisher of the Brunswick Beacon of Shallotte, North Carolina. 
The call was in reference to a certain form to record the attend- 
ance of the pupils in the Brunswick County School System. The 
form was to be made up and distributed to the principals of 
Brunswick County. The form was to be made up on instruc- 
tions from the County Board of Education, and i t  was the duty 
of the deceased employee to see that the form was properly pre- 
pared. As a result of the phone call the deceased employee drove 
from Southport to Shallotte and met with Mr. Stanley in his 
office. 

3. Mr. Stanley and the deceased employee worked on the form 
from about five-thirty p.m. to seven p.m. The form was not 
completed a t  that  time. The deceased employee and Mr. Stan- 
ley then left the publisher's office in Shallotte. The deceased em- 
ployee drove to his home a t  Sunset Beach and from there drove 



N.C.App.1 SPRING SESSION, 1968. 91 

to Somerset Landing to attend a Lion's Club meeting and fish 
fry. Mr. Stanley and deceased employee did not go together, 
but met a t  the fish fry. After the Lion's Club meeting and fish 
fry was over, the deceased employee and Mr. Stanley drove Mr. 
Stanley's car to the home of the deceased a t  Sunset Beach. The 
deceased employee left his car a t  Somerset Landing which is 
about two miles from his home. 

4. When reaching the deceased employee's home the subject of 
the forms previously mentioned was discussed and i t  was de- 
cided that the deceased employee and Mr. Stanley would re- 
turn to Mr. Stanley's office in Shallotte and complete the work 
on the form. This was done and work was completed around 
one-thirty a.m. on November 19, 1965. Mr. Stanley then took 
the deceased employec in his car and drove to Somerset Landing 
where the deceased left his car previously. The deceased em- 
ployee got into his car and proceeded from Somerset Landing to- 
wards his home a t  Sunset Beach. En route to his home the de- 
ceased employee was in an automobile accident and received 
injuries resulting in his death. The deceased employee a t  the 
time was on the most direct route from the publisher's office in 
Shallotte to his home when the accident occurred. The accident 
occurred around two o'clock a.m. on November 19, 1965. I t  was 
not unusual for the deceased employee and other school officials 
to work long and hard hours after school and as a matter of 
fact they often worked late holurs. I n  the instant case the form 
referred to had to be out the following day, and i t  was neces- 
sary to work a t  a late hour to get the form in a position to be 
printed. The deceased employee's duty  as a County Superin- 
tendent of  the Schools required him to be on duty  call a t  all 
times. 

5. The deceased employee was paid a travel allowance of $75.00 
per month by the Brunswick County Board of Education, and 
this money was used to buy oil, gas, etc., in the operation of 
his vehicle. The travel allowance was used by  the deceased to 
pay the expenses to and from his work. The a1lou:ance was made 
under the terms of the employment and as an  incident to the 
contract of employment. 

6. Deceased employee sustained an injury by accident arising 
out of and in the course of his employment with the defendant 
employer on November 19, 1965, said injury resulting in his 
death." 
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The foregoing findings of fact were made by the Deputy Hear- 
ing Coniniissioner and adopted by the full Commission. The full 
Commission overruled all of defendant's exceptions to the findings 
of fact, conclusions of ILW, and award of compensation made to 
plaintiffs by the Deputy Hearing Commissioner. 

Defendant assigns as error the italicized portions of finding of 
fact No. 4, the italicized portion of finding of fact No. 5, and finding 
of fact No. 6, for that they are not supported by competent evidence 
in the record. Defendant further assigns as error the conclusion that 
the deceased employee sustained an injury by accident arising out 
of and in the course of his employment. 

Frink and Gore for plaintiff appellee. 
T. W. Bruton, Attorney General, by Mrs. Christine Y. Demon, 

Staff Attorney, for employer, appellant. 

MORRIS, J. When supported by competent evidence, the find- 
ings of fact by the Industrial Commission on a claim properly con- 
stituted under the Workmen's Compensation Act are conclusive on 
appeal. Hinkle v. Lexington, 239 N.C. 105, 79 S.E. 2d 220 (1953). 
From an examination of the evidence presented, we conclude that 
the defendant's assignments of error directed to finding of fact No. 
4 and No. 5 cannot be sustained. We think there was sufficient com- 
petent evidence to support the findings, and we are bound by them. 

The only question remaining is the application of legal principles 
to those facts. If the Commission correctly applied the legal prin- 
ciples, the award should be affirmed. If the injury was not, under 
North Carolina law, one "arising out of and in the course of" em- 
ployment, the award should be reversed. 

Ordinarily, an injury suffered by an employee while going to or 
from his work is not an injury arising out of and in the course of his 
employment. Humphrey 2). Laundry, 251 N.C. 47, 110 S.E. 2d 467 
(1959), and cases there cited. As is the case with most all general 
rules, there are exceptions, and North Carolina has recognized some 
of the exceptions recognized by other jurisdictions. 

Where an employee sustains injury going to or from his place of 
work on employer's premises or premises controlled by employer, the 
injury is compensable, provided no unreasonable delay is chargeable 
to employee. Bass u. Mecklenburg County, 258 N.C. 226, 128 S.E. 
2d 570 (1962). 

North Carolina has also allowed compensation where the injury 
occurred on the highway close to employer's premises and the em- 
ployee was using the only means of ingress and egress to and from 
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the work he was to perform, saying that the hazards of that route 
become the hazards of the employment. Hardy v. Small, 246 N.C. 
581, 99 S.E. 2d 862 (1957). 

Where a cemetery caretaker employed by the city who had no 
telephone, regularly and daily made rounds of the funeral homes a t  
night to determine what graves needed to be dug the next day, the 
Court held as  compensable injury sustained by him when he was hit 
by an automobile while engaged in making these rounds. The em- 
ployer was said to have consented to the making of the trip because 
of the established custom of the caretaker. Hinkle ,v Le.rington, 
supra. 

North Carolina has long held as compensable injuries sustained 
by employees while on the way to or returning from work where the 
employer provides the means of transportation. Dependents of Phifer 
v. Dairy, 200 N.C. 65, 156 S.E. 147 (1930) ; Edwards v. Loving Co., 
203 N.C. 189, 165 S.E. 356 (1932); Massey v. Board of Education, 
204 N.C. 193, 167 S.E. 695 (1933) ; Smith v. Gastonia, 216 N.C. 517, 
5 S.E. 2d 540 (1939). 

The question of whether the principle should be extended to the 
case where the employer, under the terms of the employment, paid 
the employee an allowance to cover the cost of transportation to 
and from work was first before the Supreme Court in Puett v, Bahn- 
son Co., 231 N.C. 711, 58 S.E. 2d 633 (1950). There the employees 
were working some 15 or 20 miles from their homes, i t  was not con- 
venient for them to procure living quarters a t  the place of their 
work, and they commuted daily alternating in the use of their auto- 
mobiles. They were involved in an automobile collision on their way 
to work and received injuries. Each was paid $20.80 per week, in 
addition to his regular salary, to cover his living expenses and ex- 
pense of traveling to and from work. The Court said, in af iming 
the award, "The Industrial Commission has consistently followed 
the majority view, and we are inclined b approve, where, as  here, 
the cost of transporting the employees to and from their work is 
made an incident to the contract of employment." The principle was 
again applied in Kiger v. Service Co., 260 N.C. 760, 133 S.E. 2d 
702 (1963). 

In  the case before us, the Commission found as a fact, and there 
is competent evidence to support it, that the deceased employee was 
paid $75.00 per month travel allowance to pay the expenses to and 
from his work. The Commission further found, based on competent 
evidence, that the deceased and other school officials frequently 
worked long and hard hours after the school day, often worked late 
hours; that fhe form on which the deceased had been working had 
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to be out the following day; that i t  was necessary to work a t  a late 
hour to get the form ready for the printer; and that the deceased's 
duties as County Superintendent of Schools required him to be on 
duty call a t  all times. 

Unquestionably the fatal accident is traceable to the employ- 
ment as a contributing cause. The deceased was being paid an allow- 
ance by the employer to pay his travel expenses. "Where any rea- 
sonable relationship to employment exist,~, or employment is a con- 
tributing cause, the court is justified in upholding the award a s  
'arising out of employment'." Kiger v. Service Co., supra. 

The conclusions of the Industrial Commission and the award 
based thereon are 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

JOHN J. TEW, 111, AND DONALD RAY TEW, BY AND THROUGH THEIR DULY 
APPOINTED NEXT FRIEND, ALENE S. McLAMB, PLAINTIFFS, V. DURHAM 
L I m  INSURANCTG COMPANY, AND JOHN J. TEW, JR., S W S T I T U T ~  
DEFENDANT. 

(Piled 20 March 1968.) 

1. Appeal and Error § 26- 

An exception to the judgment or to the signing of the judgment pre- 
sents the face of the record proper for review, but review is limited to 
the question of whether error of law appears on the face of the record, 
which includes whether the facts found or admitted support the judgment. 

2. Insurance 8 3- 
A finding that the named beneficiary of a life insurance policy issued 

in the name of his wife was tried for the murder of the wife and found 
not guilty by reason of insanity is held insufficient to support the trial 
court's conclusions that the beneficiary is not a slayer within the purview 
of G.S. Chapter 31A and is entitled to  the proceeds of the policy. 

3. Appeal and E m r  5 10; Guardian and Ward 8 2- 
Oral motion in the Court of Appeals that a guardian ad litem be a g  

pointed for the defendant does not comply with Rule of Practice in the 
Court of Appeals No. 36, and in the absence of any h d i n g s  or evidence 
in the record to rebut the presumption that the defendant is sui juris, the 
motion will be denied. 

APPEAL from Braswell, J., October 16, 1967, Civil Session, HAR- 
NETT Superior Court. 
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TEW v. 1ssv~an.m Co. 

This action was instituted by the plaintiffs, contingent benefic- 
iaries, against Durham Life Insurance Company to recover the pro- 
ceeds of a contract of life insurance in which the life of Dora Inez 
Tew was insured. Plaintiffs, the children of Dora Inez Tew, alleged, 
as  grounds for their right to recover, that John J. Tew, Jr., their 
father and primary beneficiary, wrongfully and unlawfully slew 
his wife, Dora Inez Tew, on July 17, 1965. 

Durham Life lnsurance Company admitted liability on its policy 
No. 366965 and paid the proceeds thersof to the Clerk of Superior 
Court of Harnett County; and upon its motion, John J. Tew, Jr.  
was substituted as a party defendant. John J. Tew, Jr. filed answer 
in which he alleged that he was tried in August, 1965, upon a charge 
of murdering his wife, and that the jury found him not guilty by 
reason of insanity, and that he was therefore entitled to recover as 
primary beneficiary. 

When this case was called for trial on October 16, 1967, Judge 
Braswell found facts upon the pleadings and certain stipulations, 
and ruled as a matter of law that: (one) John J. Tew, Jr. was not a 
slayer as defined in G.S. 318-3(3), and (two) was entitled to the 
proceeds of the policy. 

Plaintiffs appealed. 

Gerald Arnold, Attorney for plaintiff appellants. 
Bryan, Bryan and Johnson by Robert C. Bryan, Attorneys for 

defendant appellee. 

BROCK, J. The plaintiffs' only exception is to the signing and 
entry of the judgment. 

An exception to the judgment or to the signing of the judgment 
presents the face of the record proper for review; and review is 
limited to the question of whether error of law appears on the face 
of the record, which includes whether the facts found or admitted 
support the judgment. Strong, North Carolina Index 2d, Vol. 1, Ap- 
peal and Error, Sec. 26. 

There are no formal stipulations of the parties entered in the 
record before us, but the trial judge found that counsel had entered 
into certain stipulations in open court, therefore these findings are 
conclusive on this appeal. An exception to the judgment does not 
present for review the findings of fact. 

The final judgment from which this appeal is taken is as follows: 

('THIS CAUSE coining on to be heard and being heard before 
the undersigned Judge holding the Courts of the Eleventh Ju- 
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dicial District, and this case having been regularly calendared 
for trial and called for trial on October 16, 1967; and i t  appear- 
ing to the Court from readings (sic) the pleadings, and from 
stipulations made in open Court by attorneys for plaintiff (sic) 
and defendants (sic) that John J. Tew, Jr. was a named bene- 
ficiary on a life insurance policy issued on the life of Dora Inez 
Tew, wife of John J. Tew, Jr.; and 

"IT FURTHER APPEARING TO THE COURT that John J. Tew, 
Jr. did kill his wife on July 17, 1965, and that the parties have 
stipulated that the said John J. Tew, Jr. was tried for murder 
in the Superior Court of Harnett County for said killing, and 
was found not guilty by reason of insanity. 

'(AND THE COURT further holds the matter of law that by 
virtue of said stipulations, John J. Tew, Jr.  is not a slayer as  
defined in Chapter 31A of the General Statutes of North Car- 
olina, and is therefore entitled to the proceeds of said insurance 
policy  as a beneficiary in said policy; and 

"IT FURTHER APPEARING TO THE COURT that the Clerk of the 
Superior Court of Harnett County has the amount of $10,000.00 
from said policy in her custody, waiting orders from this Court 
as to the distribution thereof. 

"IT IS, THEREUPON, CONSIDERED, ORDERED AND ADJEDGED that 
the plaintiff's (sic) action be dismissed, and that the costs be 
taxed to the plaintiff (sic). 

"IT IS FURTHER ORDERED that the Clerk of the Superior Court 
of Harnett County ~urrender to John J. Tew, Jr., or his lawful 
representative, all funds which she has in her custody which have 
been paid into (sic) her by Durham Life Insurance Company, 
being life insurance on the life of Inez Suggs Tew, as set out in 
the complaint." 

The trial judge made only four findings of fact: 

1. ". . . that John J. Tew, Jr.  was a named beneficiary 
on a life insurance policy issued on the life of Dora Inez Tew, 
wife, of John J. Tew, Jr. . . ." 

2. ". . . that John J. Tew, Jr. did kill his wife on July 
17, 1965, . . ." 

3. ". . . that the said John J. Tew, Jr.  was tried for mur- 
der in the Superior Court of Harnett County for said killing, 
and was found not guilty by reason of insanity." 
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4. ' I .  . . that the Clerk of Superior Court of Harnett 
County has the amount of $10,000.00 from said policy in her 
custody, waiting orders from this Court as to the distribution 
thereof ." 

The pleadings supply no additional admissions except formal 
ones relating to the identity and residence of the parties. 

Based upon the four findings of fact the trial judge concluded as 
a matter of law: 

". . . that John J. Tew, Jr. is not a slayer as defined in 
Chapter 31A of the General Statutes of North Carolina, and is 
therefore entitled to the proceeds of said insurance policy as a 
beneficiary in said policy . . . ), 

We note that findings of fact No. 1 and No. 4 do not identify any 
insurance policy. The Complaint alleges a $5,000 policy and the 
Answer admits a $5,000 policy, but neither the Complaint nor the 
Answer identifies the policy as sufficiently as seems desirable. The 
trial judge finds that the Clerk has $10,000 "from said policy." The 
identity of the policy was not stipulated and the policy was not of- 
fered in evidence. There is no finding of a direct relationship be- 
tween the policy referred to in the pleadings and the money on de- 
posit with the Clerk. Much is left to conjecture, and we trust this 
matter will be clarified upon retrial. 

The pivotal finding of fact is finding No. 3: ". . . that said 
John J. Tew, Jr. was tried for murder in the Superior Court of Har- 
nett County for said killing, and was found not guilty by reason of 
insanity." Obviously this is not a finding of fact by the trial judge 
that John J. Tew, Jr. was insane when he killed his wife on July 17, 
1965. At most, this is only a finding that in another trial, between 
different parties, the defendant '(satisfied" the jury (not beyond a 
reasonable doubt nor even by the greater weight of the evidence, 
but merely "satisfied") that he was mentally incapable of knowing 
the nature and quality of his act, or incapable of distinguishing be- 
tween right and wrong in relation to such act. This finding of fact 
No. 3 does not support the trial judge's conclusion in this action that 
John J. Tew, Jr. is entitled to the proceeds of the insurance upon his 
wife's life. The conclusion and judgment get no support from G.S. 
31A-13. This section of the General Statutes refers specifically to 
judicial determinations under G.S. 31A-3, which has no application 
to a verdict of not guilty, for whatever reason i t  is rendered. 

The conclusion of law, not being supported by the findings of 
fact, does not support the judgment. The final judgment was im- 
providently entered. 
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After the record on appeal in this case was docketed, the defend- 
ant's mother, on February 26, 1968, filed a petition with the Clerk 
of Superior Court of Harnett County for the appointment of a 
guardian ad litem for the defendant; and on February 26, 1968, the 
Clerk entered an Order appointing defendant's mother, Mrs. John 
J. Tew, Sr., guardian ad litem nunc pro tunc to November 4, 1965, 
the date of service of process in this action on John J. Tew, Jr. 
Thereafter, upon the hearing of plaintiffs' appeal, defendant's coun- 
sel made an oral motion to this Court to appoint Mrs. John J. Tew, 
Sr. guardian ad litem for the defendant, and has filed a proposed 
Order for this Court to issue. Also the defendant filed with this 
Court a copy of Mrs. Tew's February 26, 1968, petition, and a copy 
of the Clerk's February 26, 1968, Order. 

According to the Record there was ncthing before the Clerk of 
Court of Harnett County to justify the appointment, except Mrs. 
Tew's allegation. There was no finding in the Order by said Clerk to 
justify the appointment. There is nothing before us to justify an 
Order from this Court appointing a guardian ad litem; and the de- 
fendant has not complied with the rules. Rule 36, Rules of Practice 
in the Court of Appeals. The defendant verified his answer on De- 
cember 30, 1965, before a Notary Public, and his present attorney 
also signed the Answer. Nothing has been shown that would rebut 
the presumption that the defendant was sui jztris. If i t  is felt that 
the defendant is not now sui juris, a new petition, setting out the 
grounds and supported by appropriate affidavits, should be submit- 
ted for consideration by the Superior Court. 

In  view of the foregoing, we decline to issue the Order tendered 
by the defendant in this Court, and his oral motion is denied; also, 
i t  is ordered that the Order of the Clerk of Superior Court, dated 
February 26, 1968, be vacated. 

Reversed. 

MALLARD, C.J. and BRITT, J., concur. 
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STATE v. WILLIAM RONALD HAMILTON. 
-AND - 

STATE v. BOBBY BEASLEY. 

(Filed 20 March 1968.) 

1. Criminal Law § 106- 
An extra-judicial confession is insmcient to support a criminal con- 

viction without independent proof of the corpus delicti. 

2. Homicide 5 1- 
The corpus deZicti in a criminal homicide consists of the fact of death 

and the existence of a criminal agency a s  its cause. 

3. Criminal Law § 106- 
In  ruling upon the State's evidence aliunde the confession, the evi- 

dence must be considered in the light most favorable to the State, giving 
it the benefit of every reasonable inference fairly deducible therefrom. 

4. Homicide 8 21- 
To make a prima facie showing of a homicide corpus delicti, the S b t e  

need not eliminate all inferences tending to show a noncriminal cause of 
death, but must introduce evidence sufficient to create a reasonable in- 
ference that the death could have been caused by a criminal agency. 

5. Criminal Law § 106- 
A confession may be corroborated by circumstantial evidence, and to 

support a conviction the corroborative evidence need not be smcient,  in- 
dependent of the confession, to establish the commission d the crime. 

6. Sam* 
If there is any evidence tending lo prove the fact of guilt or which rea- 

sonably conduces to this conclusion as a fairly logical deduction and not 
merely such as raises a suspicion or conjecture of guilt, the case should 
be submitted to the jury. 

7. Homicide § 21- 
Evidence of the State tending to show that the deceased's nude body 

was discovered in a creek, that bruises were found on the body, that the 
cause of death was drowning, and that deceased was seen riding in a n  
automobile with defendants on the night of his disappearance makes a 
prima facie showing of a homicide corpus delicti, and such evidence, to- 
gether with defendants' confessions that after one of them had beaten the 
deceased, they together undressed the deceased and threw him into the 
creek, i s  held suilicient to sustain defendants' convictions of voluntary 
manslaughter. 

8. Homicide § 6- 
Inroluntary manslaughter is the unintentional killing of a human be- 

ing resulting from the performance of an unlawful act not amounting to a 
felony or not naturally dangerous to human life, or from the performance 
of a lawful act in a culpably negligent way, or from the culpably negli- 
gent omission to perform a legal duty. 



100 I N  T H E  COURT O F  APPEALS. [1  

9. Homicide § 28- 
In this homicide prosecution the failure to charge the jury with refer- 

ence to involuntary manslaughter was not error, since there mas no evi- 
dence to support such instruction. 

THESE two cases were tried together before Braswell, J., Decem- 
ber 1967 Criminal Session, JOHNSTON County Superior Court. Two 
separate records were filed in this Court and each case was docketed 
as a separate appeal but will be considered and treated as one case, 
the same as in the trial court. 

Each of the defendants was tried under an indictment charging 
first degree murder. At the time of the trial the solicitor on behalf 
of the State put each defendant on trial for the crime of murder in 
the second degree, or manslaughter, as the facts might reveal. Each 
defendant entered a plea of not guilty and from a verdict of guilty 
of manslaughter and the imposition of sentence thereon, each defend- 
ant took an appeal. The defendant Beasley was sentenced to nine 
years imprisonment and the defendant Hamilton to ten years. 

Attorney General Brmton and Assistant Attorney General Mil- 
lard R. Rich, Jr., for the State. 

Tyson Y .  Dobson, Jr., for defendant William Ronald Hamiltort. 
C .  C. Canaday, Jr., for defendant Bobby Beasley. 

CAMPBELL, J. Each defendant makes the same assignments of 
error. The facts su£Eciently appear in the opinion. 

Neither defendant offered any evidence and each contends that 
the case should have been dismissed a t  the close of the State's evi- 
dence. 

Each defendant concedes that a voluntary confession was made by 
each under such circumstances that none of the constitutional rights 
of either was violated. Each defendant, however, contends that i t  
was error to admit the confession since the State failed to prove the 
commission of any crime aliunde the confession and that such fail- 
ure on the part of the State necessitated the dismissal of the criminal 
charges, and that a judgment of nonsuit should have been entered. 

North Carolina follows the rule succinctly applied in State v. 
Bass, 253 N.C. 318, 116 S.E. 2d 772 (1960), that an extra judicial 
confession, standing alone, cannot be used to prove the commission 
of a crime. There must be independent proof of the c o r p s  delicti. 
State v. Crawford, 260 N.C. 548, 133 S.E. 2d 232 (1963). 

"The corpus delicti in criminal homicide involves two elements: 
(1) The fact of the death. (2) The existence of the criminal agency 
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of another as the cause of death." 41 C.J.S., Homicide, section 312. 
Citing State v. Johnson, 193 N.C. 701, 138 S.E. 19 (1927). 

In order to determine whether there was evidence on behalf of 
the State, aliunde the confessions of the defendants, the evidence 
must be considered in the light most favorable to the State and we 
must give to such evidence the benefit of every reasonable inference 
fairly deducible therefrom. Strong, 2 N. C. Index, 2d Ed., Criminal 
Law, Section 106. Citing cases. 

The State offered evidence to the effect that the nude body of 
MacDaniel McCoy (a Negro man) was found September 1, 1967, in 
Middle Creek in Johnston County about 500 yards from a bridge 
across said creek. The body a t  the time was caught on a snag in a 
curve near the bank of the creek and the water in the creek was 
running swiftly. On the side of the road some 85 to 90 feet from the 
bridge across the creek, there was found a metal button with the 
words, "Payday" on i t  and attached to it was a pink thread. It was 
shown that this button came from the overalls that the deceased had 
been wearing on Friday, August 25, 1967, which was the last day the 
deceased had been seen alive by his relatives. Witnesses testified to 
seeing the deceased riding in the automobile with the defendant 
Hamilton about midnight Friday, August 25, 1967. 

About 1:30 or 2:00 a.m., in the morning of August 26, 1967, 
James Johnson, the operator of a service station, testified to seeing 
both defendants and a colored man whom he did not know a t  his 
service station where they bought gas and cigars. At  that time the 
defendant Hamilton told the witness Johnson that he was going to 
whip the Negro but did not say when he was going to do it. 

On September 5 ,  1967, each of the defendants was picked up by 
the officers and a t  that time a belt belonging to the deceased was 
found in the back of the defendant Hamilton's automobile. 

The deceased was around 49 or 50 years old, weighed about 130 
to 135 pounds and was five feet four inches in height. He was last 
seen by members of his family about midnight Friday, August 25, 
1967. 

At the time his body was found floating in Middle Creek on Sep- 
tember 1, 1967, considerable putrefaction had taken place. 

An autopsy was performed and the pathologist testified that he 
found areas of bruising on the body but no fractured bones. The 
pathologist testified that in his opinion the deceased came to his 
death from drowning and acute alcoholism, but that in his opinion 
there was not sufficient alcohol of itself to cause death. 

We think the evidence introduced by the State aliunde the con- 
fessions of each defendant was sufficient to make out a prima facie 
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showing of corpus delicti. "To meet the foundational test the prose- 
cution need not eliminate all inferences tending to show a non- 
criminal cause of death. Rather, a foundation may be laid by the 
introduction of evidence which creates a reasonable inference that  
the death could have been caused by a criminal agency * * * even 
in the presence of an equally plausible non-criminal explanation of 
the event." People v. Jacobson, 46 Cal. Rptr. 515, 405 P. 2d 555 
(1965). See also the cases of Kozlowski v. State, 248 Ala. 304, 27 So. 
2d 818 (1946) and State v. Thomas, 222 S.C. 484, 73 S.E. 2d 722 
(1952). 

As stated by Britt, J. of this Court in the case of State of North 
Carolina v. William Francis Burgess filed this day: "The corrobora- 
tion of the confession necessary to support its introduction into evi- 
dence can be shown by circumstances. * * + A confession will be 
sufficient if there be such extrinsic corroborative circumstances, as  
will, when taken in connection with the confession, establish the 
prisoner's guilt in the minds of the jury beyond a reasonable doubt. 
* * * The rule does not require that the independent evidence of 
covus delicti shall be so full and complete as to establish unaided 
the commission of a crime. It is sufficient if the extrinsic circum- 
stances, taken in connection with the defendant's admission, satis- 
fies the jury of the defendant's guilt beyond a reasonable doubt." 

Having held that  the inculpatory statements were properly ad- 
mitted, what do they indicate? 

Each defendant freely and voluntarily made a statement to  
Robert D. Emerson, a special agent with the North Carolina State 
Bureau of Investigation. These statements were to the effect that on 
Friday night, August 25, 1967, the two defendants and the deceased, 
MacDaniel McCoy rode around Johnston County in the Ford auto- 
mobile of the defendant Hamilton. The three were drinking white 
liquor. Hamilton stated that he was doing the driving and that Beas- 
ley and the deceased had an argument and that Beasley struck the 
deceased several blows and wanted to throw him over the bridge 
railing; that he, Hamilton, assisted Beasley in undressing the de- 
ceased and helped to throw the deceased over the railing. 

Beasley, on the other hand, stated that he was asked to drive 
and did drive and that Hamilton claimed the deceased owed him 
some money and threatened to kill the deceased if he did not pay. 
They argued over the money and Hamilton began to hit the deceased 
and the deceased got quiet and Hamilton said: "Let's throw him in 
the creek." Beasley further stated that he stopped the car and the 
deceased was dead or knocked out and that Hamilton had undressed 
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him and that he helped Hamilton throw the deceased over the rail 
into the water and that the deceased was unconscious. 

Both defendants said this occurred about 2:00 a.m. August 26, 
1967, and that later they went back to the place and did not see the 
deceased. 

We are of the opinion and so hold 'chat there was sufficient evi- 
dence of the guilt of each of the defendants to require the case be 
submitted to the jury. "If there is any evidence tending to prove the 
fact of guilt or which reasonably conduces to this conclusion as a 
fairly logical and legitimate deduction, and not such as merely raises 
a suspicion or conjecture of guilt, i t  is for the jury to say whether 
they are convinced beyond a reasonable doubt of the fact of guilt." 
Strong, 2 N. C. Index 2d, Criminal Law, Section 106, and cases cited 
therein. 

Each defendant contends that the trial court committed error in 
the charge in failing to include the crime of involuntary manslaughter 
as  one of the possible verdicts. 

I n  the case of State v. Satterfield, 198 N.C. 682, 684, 153 S.E. 
155 (1930)) Adams, J. said : "This offense (involuntary manslaughter) 
consists in the unintentional killing of one person by another without 
malice (1) by doing some unlawful act not amounting to a felony 
or naturally dangerous to human life; or (2) by negligently doing 
some act which in itself is lawful; or (3) by negligently failing or 
omitting to perform a duty imposed by law. These elements are em- 
braced in the offense as defined a t  common law. Wharton, Homicide, 
7; 1 Crim. Law (11 Ed.) 622; 1 McClain on Crim. Law, 303, sec. 
335; Clark's Crim. Law 204. The definition includes unintentional 
homicide resulting from the performance of an unlawful act, from 
the performance of a lawful act done in a culpably negligent way, 
and from the negligent omission to perform a legal duty." (emphasis 
added.) 

This definition is quoted with approval in State v. Honeycutt, 
250 N.C. 229, 108 S.E. 2d 485 (1959). 

The acts of the defendants, in the instant case, were without the 
scope of involuntary manslaughter and, therefore, there was no ne- 
cessity for the court to include this as s possible verdict. 

The cases cited by the defendants are readily distinguishable and 
the instant case is not unlike the factual situation presented in 
State v. Rich, 231 N.C. 696, 58 S.E. 2d 717 (1950) where Winborne, 
J. (later C.J.) stated: 

"111. 'Did the court err in its charge to the jury in not submit- 
ting that there might be a finding of guilty of involuntary man- 
slaughter?' As to this contention, the court instructed the jury tha t  
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one of three verdicts might be returned, guilty of murder in the 
second degree, guilty of manslaughter, or not guilty. In the light of 
the evidence offered by the State i t  does not appear that the failure 
of the trial judge to charge on involuntary manslaughter was error." 

In  the instant case the trial judge, after a fair and accurate ex- 
position of the law and application thereof to the facts in the case, 
submitted the same three possible verdicts as to each defendant. 

Hence, after careful consideration of all questions presented, we 
find in the judgment below 

No error. 

MORRIS and PARKER, JJ.,  concur. 

STATE OF NORTH CAROLINA v. WILLIAM FRANCIS BURGESS. 

(Filed 20 March 1968.) 

1. Burglary and  Unlawful B r a k i n g s  § a 
The breaking of a store window with the intent to commit a felony 

completes the offense defined in G.S. 14-54, even though the building js 

not actually entered. 

2. Burglary a n d  Unlawful Breakings § &- 

Evidence of the State tending to show that  a pharmacy window had 
been broken sometime after the store had closed for the night, that de- 
fendant was discovered in some bushes near the broken window with 
gloves on and holding a pry bar, that defendant admitted to officers that 
he broke the window with the intent of blowing the pharmacy's safe to 
get drugs and that he and a n  accomplice had nitroglycerin in an automo- 
bile for that purpose, is held s d c i e n t  to be submitted to the jury as to 
defendant's guilt of breaking and entering with intent to commit the 
felony of larceny. 

3. Criminal L a w  § 106- 
The corroborative evidence of corpus delicti necessary to support an 

extra-judicial confession may be circumstantial and need not be s@cient, 
independent of the confession, tot establish the commission of the crime. 

4. Criminal Law § 102- 
Control of the argument of the solicitor and counsel rests largely in the 

trial court's discretion, and only in extreme cases of abuse where the 
court fails to intervene or correct an impropriety will a new trial be 
awarded on appeal. 
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5. Criminal Law 9 l 7 L  
Impropriety of the solicitor's remarks to the jury to the effect that ques- 

tions asked by the defendant's attorney indicated that defendant had 
knowledge of the crime held cured by the court's instruction that  no 
question asked by defendant's attorney should be considered as  evidence 
against defendant. 

APPEAL by defendant from Bickett, J., First Regular October 
1967 Criminal Session of WAKE County Superior Court. 

By an indictment proper in form, defendant was charged with 
the offense of breaking and entering the Brentwood Pharmacy, with 
the intent to commit the felony of larceny. 

The evidence for the State, consisting primarily of the testimony 
of Don Carter, owner and operator of Brentwood Pharmacy, and 
Deputy Sheriff Branch, tended to show the following: 

Mr. Carter closed the pharmacy on 27 August 1967 a t  7:00 p.m., 
locked the doors and fastened the windows. There was no broken 
window a t  the time. In  the building, he had drugs, cosmetics, and 
other merchandise of the value of some $28,000.00. 

The building faces north and is located in a shopping center near 
the northern edge of the city of Raleigh To the rear and south of 
the building, on top of a hill, is a Holiday Inn and between the 
back of the pharmacy and the Holiday Inn is an empty lot with 
trees and undergrowth on it. 

I n  the back wall of the building, there was a fold-down type 
window containing lower and upper panes of glass with a screen on 
the outside. 

On said date, Deputy Branch had occasion to be in the vicinity 
of the pharmacy a t  about 11:30 p.m. answering a "prowler call" 
placed by a resident of the area. Thereafter, a t  about 12:15 a.m., he 
went to Brentwood Pharmacy and on investigation found a pane of 
glass in the window broken and the screen pushed in from the out- 
side. 

Upon investigation of the area back of the building, Deputy 
Branch saw some bushes moving and with the aid of his flashlight 
found the defendant concealed in some bushes a short distance back 
of the Brentwood Pharmacy. 

The defendant was wearing a pair of black gloves and had a 
craftsman punch and pry bar in his hand. Deputy Branch saw an- 
other person in the area but was not able to  catch him. 

After being warned of his constitutional rights by Deputy Branch, 
the defendant stated in substance that he knew all about his rights 
since he had served time in San Quentin Prison and that he was 
wanted by the State of Maine for parole violation. He further stated 
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that he had driven a car that another person had stolen in the State 
of Ohio; he also possessed a stolen Esso credit card. 

Defendant further told Deputy Branch that he had broken the 
window and that he was planning to blow the safe in Brentwood 
Pharmacy in order to steal some drugs; to accomplish this and to 
blow another safe in the vicinity, he and his accomplice had eight 
ounces of nitroglycerin in a 1959 Chevrolet automobile. 

The witness Carter testified that  he returned to his pharmacy on 
28 August 1967 around 1:00 p.m. and found broken glass in the back 
window; he further testified that there was no merchandise missing 
from the store. 

The defendant offered no evidence. The jury returned a verdict 
of guilty as charged and from judgment pronounced upon the ver- 
dict, defendant appealed. 

Attorney General T.  W.  Bruton and Deputy Attorney General 
Ralph Moody for the State. 

Boyce, Lake & Bums by  G. Eugene Boyce, Attorneys for defend- 
ant appellant. 

BRITT, J. Among his assignments of error, defendant contends 
that the trial court erred in failing to grant his motion for judgment 
as  of nonsuit. 

The pertinent language of G.S. 14-54 is, '(If any person, with in- 
tent to commit a felony or other infamous crime therein, shall break 
or enter . . . any storehouse, shop . . . or other building where 
any merchandise . . . or other personal property shall be . . . 
he shall be guilty of a felony. . . ." (Emphasis added.) The break- 
ing of the store window, with the requisite intent to commit a felony 
therein, completes the offense even though the defendant is inter- 
rupted or otherwise abandons his purpose without actually entering 
the building. State v. Jones, 272 N.C. 108 (1967), 157 S.E. 2d 610, 
and cases cited therein. 

Defendant's motion for judgment as of nonsuit was properly 
overruled. The circumstances in this case make it a question for the 
jury. State v. Johnson, 1 N.C. App. 15 (1968), and cases cited therein. 

Defendant contends that "the trial court erred in allowing the 
State's witness, Mr. Branch, to testify about an alleged verbal con- 
fession made by defendant, for that  the State had failed theretofore 
to prove the corpus delicti." 

The corroboration of the confession necessary to support its in- 
troduction into evidence can be shown by circumstances. State v. 



N.C.App.1 SPRING SESSION, 1968. 107 

Whittemore, 255 N.C. 583, 589, 122 S.E. 2d 396; State v. Thomas, 
241 N.C. 337, 85 S.E. 2d 300 (1954) ; State v. Cope, 240 N.C. 244, 
247, 81 S.E. 2d 773; 23 C.J.S., Criminal Law 185. A confession will 
be sufficient if there be such extrinsic corroborative circumstances, 
as will, when taken in connection with the confession, establish the 
prisoner's guilt in the minds of the jury beyond a reasonable doubt. 
State v. Whittemore, supra. The rule does not require that the inde- 
pendent evidence of corpus delicti shall be so full and complete as 
to establish unaided the cominission of a crime. It is sufficient if the 
extrinsic circumstances, taken in connection with the defendant's 
admission, satisfies the jury of the defendant's guiIt beyond a reason- 
able doubt. Jordan v. United States (4th Cir.), 60 F. 2d 4, 5 (1932), 
and cases cited therein. 

The State showed by testimony of Mr. Carter that the pharmacy 
window was not broken a t  7:00 p.m. Some five hours later, a t  around 
12:15 a.m., Deputy Branch found it broken, with the outside screen 
pushed in, and found the defendant with gloves on and a pry bar 
in his hand concealed in some bushes a short distance from the broken 
window. He later admitted to officers that he broke the window, that 
he intended to blow the safe with nitroglycerin to get drugs, and 
that there were others with him in an automobile which had nitro- 
glycerin in a ding in the back seat. There was sufficient evidence 
aliunde the confession to corroborate its use and admit it to the 
jury. 

Defendant assigns as error comments by the solicitor in his argu- 
ment to the jury to the effect that questions asked by the defendant's 
attorney indicated some knowledge of the crime by the defendant. 
The record discloses that upon objection by defendant's counsel, the 
trial judge adequately instructed the jury not to consider any ques- 
t.ion by the attorney as evidence against the defendant. 

The control of the argument of the solicitor and counsel must be 
left largely to the discretion of the trial court, and i t  is only in ex- 
treme cases of abuse and when the trial court does not intervene or 
correct an impropriety that a new trial may be allowed on appeal. 
State v. Barefoot, 241 N.C. 650, 657, 86 S.E. 2d 424; State v. Bowen, 
230 N.C. 710, 711, 55 S.E. 2d 466; State v. Horner, 139 N.C. 603, 
52 S.E. 136. 

We hold that the impropriety of the argument by the solicitor 
was cured by the instruction of the trial judge. 

We have carefully reviewed the ot,her exceptions and assignments 
of error cited by defendant but find them without merit. 

The record indicates that defendant's court-appointed attorney 
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represented him well in the trial below and in his appeal to this 
Court. The defendant had a fair trial, free from prejudicial error. 

No error. 

MALLARD, C.J., and BROCK, J., concur. 

I N  THE MATTER O F  ISAAC HOLT, 111. 

(Piled 20 March 1968.) 

1. Divorce and Alimony 8 1- 
The general county court of Alamance County has jurisdiction to try 

and determine divorce actions, G.S. 7-279, and such jurisdiction continues 
until the establishment of a district court pursuant to G.S. 78-131(2). 
G.S. 50-13.5 (h). 

2. Divorce and Alimony Zj m; Habaas Corpus Zj 3- 
Where final judgment for absolute divorce has been rendered in one 

court and there has been no determination of custody or support of 
the children of the marriage, the issue of custody and support may be 
determined in a n  independent action, instituted after October 1, 1967, in 
another court. G.S. 50-13.5 ( f )  . 

APPEAL by Edna W. Holt, applicant, from an Order by Bailey, J., 
entered 2 January 1968, in ALAMANCE Superior Court, dismissing her 
habeas corpus proceeding. 

Edna W. Holt and Isaac Holt, Jr., were married October 21, 
1939. Three children were born of the marriage, two of whom are 
now emancipated, and the third, Isaac Holt, 111, age 14, resides with 
Edna W. Holt. 

Isaac Holt, Jr., instituted an action for absolute divorce against 
Edna W. Holt on May 25, 1965, in the General County Court of 
Alamance County. Summons therein was personally served on Edna 
W. Holt and she filed no answer or other pleading. On June 29, 1965, 
a judgment of absolute divorce against Edna W. Holt was entered 
in the General County Court of Alamance County. No appeal was 
noted. 

On August 8, 1967, Edna W. Holt filed a motion in the cause in 
the General County Court of Alamance County requesting support 
payments from Isaac Holt, Jr., for Isaac Holt, 111. Also, on August 
8, 1967, Edna W. Holt filed a motion in the same Court praying that 
the cause be transferred to the Superior Court of Alamance County. 
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On November 16, 1967, a hearing was held upon the motion to trans- 
fer, and an Order was entered denying the motion and retaining the 
cause in the General County Court of Alamance County. No ex- 
ception or appeal was noted. 

On December 15, 1967, Edna W. Holt made a motion before 
the Clerk of the General County Court of Alamance County that 
her motion for support filed in the cause in that court be withdrawn. 
This motion was allowed on December 15, 1967. 

Upon an application to the Superior Court of Alamance County 
for a writ of habeas corptcs requesting support payments from Isaac 
Holt, Jr., for the benefit of Isaac Holt, 111, Carr, J., Resident Judge 
of Superior Court, on December 16, 1967, signed a Show Cause 
Order directed to Isaac Holt, Jr. This Order was served on Isaac 
Holt, Jr., on December 18, 1967. 

A "Demurrer and Motion to  Dismiss" was filed by the respond- 
ent on January 2, 1968, and the matter was heard by Bailey, J., on 
January 9, 1968, resulting in an Order dismissing the habeas corpus 
proceeding. 

Applicant, Edna W. Holt, appealed. 

Dalton and Long, Attorneys for Edna W. Holt, applicant appel- 
lant. 

T. Paul Messick, and Ross, Wood and Dodge, Attorneys for Isaac 
Holt, Jr., respondent appellee. 

BROCR, J. The applicant appellant's first assignment of error 
contends that the trial judge erred in finding and concluding that 
the General County Court of Alamance County has jurisdiction to 
try divorce actions. 

Jurisdiction to try and determine divorce actions was conferred 
upon the General County Court of Alamance County by statute. 
G.S. 7-279; McLean v .  McLean, 233 N.C. 139, 63 S.E. 2d 138. And 
by the express provisions of G.S. 50-13.5 (h) , effective from and after 
October 1, 1967, the General County Court of Alamance County 
retains such jurisdiction until a district court is established in Ala- 
mance County on the first Monday in December, 1968. G.S. 7A- 
131 (2). Appellant's first assignment of error is overruled. 

Applicant appellant's second assignment of error contends that 
the trial judge erred in concluding that the General County Court 
of Alamance County has jurisdiction of the parties and of all mat- 
ters concerning the maintenance and support of Issac Holt, 111, and 
that applicant's remedy is properly before the General County 
Court of Alamance County. 
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The complaint in the action for absolute divorce filed on May 24, 
1965, in the General County Court of Alamance County by Isaac Holt, 
Jr., the respondent herein, alleges separation between the parties for 
two consecutive years as grounds for divorce; there was no prayer for 
custody or support of any of the children born of the marriage. 
Edna W. Holt was personally served with summons and complaint 
in the divorce action on May 25, 1965; she filed no answer or cross- 
action. Final judgment was entered in the divorce action on June 29, 
1965, dissolving the bonds of matrimony; no provision or mention 
was made in the judgment respecting custody or support of any of 
the children born of the marriage. No exception or appeal was noted. 

On August 8, 1967, Edna W. Holt filed a motion in the cause in 
the General County Court of Alamance County requesting support 
payments for Isaac Holt, 111. Under the statutes and case law, this 
was the proper forum on August 8, 1967. G.S. 50-13; In  Re  Blake, 
184 N.C. 278, 114 S.E. 294; In  Re Custody of Xauls, 270 N.C. 180, 
154 S.E. 2d 327. On the same day, August 8, 1967, Edna W. Holt 
filed in the same court a motion to remove the case to the Superior 
Court of Alamance County for hearing on the motion in the cause 
for support payments. Following several procedural steps not perti- 
nent to a decision in this case, the motion to remove was argued and 
an order was entered by the judge of the General County Court of 
Alamance County on November 16, 1967, denying the motion to re- 
move. Isaac Holt, Jr. did not file response, answer, or counter mo- 
tion to Edna W. Holt's motion in the cause for support payments. 
On December 15, 1967, upon the request of Edna W. Holt, an order 
was entered in the General County Court of Alamance County with- 
drawing and nonsuiting her motion in the cause for support pay- 
ments. No exception or appeal was noted by either party. 

The motion in the cause for support payments having been or- 
dered withdrawn and nonsuited, and no exception or appeal having 
been noted, the records of the General County Court of Alamance 
County are restored to their June 29, 1965, status; viz., a final judg- 
ment of absolute divorce with no provision for or mention of cus- 
tody or support of the children of the marriage. 

On December 16, 1967, this proceeding in Habeas Corpus was 
commenced by Edna W. Holt in the Superior Court of Alamance 
County requesting support payments for Isaac Holt, 111. 

The record on appeal supplies us with no explanation of the pro- 
cedure followed by Edna W. Holt, but, regardless of the reasoning 
by which her erratic steps were guided, we are faced with this ques- 
tion: Does the court i n  which the divorce action is tried obtain and 
retain exclusive jurisdiction of custody and support of children of 
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the marriage where no custody or support questions are raised prior 
to, or determined in,  the final judgment in the divorce action? Be- 
fore October 1, 1967, according to the statutes and decisions of our 
Supreme Court, we would be compelled to answer this question in 
the affirmative, with the one exception created by Blakenship v. 
Blakenship, 256 N.C. 638, 124 S.E. 2d 857. See: G.S. 50-13. I n  Re 
Blake, supra; I n  R e  ~ u s ' t o d ~  of Sauls, supra. However, since the 
present proceeding was commenced on December 16, 1967, we must 
look to the provisions of Chapter 1153, Session Laws, 1967, entitled, 
"An Act To Rewrite The Statutes Relating To Custody And Support 
Of Minor Children," which is effective from and after October 1, 
1967. G.S. 50-13.1, et seq. - 

Section 1. of Chapter 1153, Session Laws, 1967, repeals G.S. 
17-39 (habeas corpus to determine custody), G.S. 17-39.1 (habeas 
corpus to determine custody), G.S. 17-40 (appeal in habeas corpus 
proceedings), G.S. 50-13 (custody of children in action for divorce) ; 
and G.S. 50-16 (custody of children in action for alimony without 
divorce). Section 2. of the Chapter extensively provides for parties, 
types of actions, procedures, and venue in actions for custody and 
support of minor children. Sections 3. and 4. of the Chapter amend 
G.S. 1-440.2 and G.S. 1-410(5). By the enactment of this Chapter 
the Legislature has sought to eliminate the conflicting and inconsis- 
tent statutes, which have caused pitfalls for litigants, and to bring 
all of the statutes relating to child custody and support together into 
one act. Section 2. of Chapter 1153 has been codified as G.S. 50-13.1, 
et seq. 

Subsection (b) of G.S. 50-13.5 provides for the types of actions 
which may be maintained to obtain custody or support, and sub- 
division (2) of the subsection provides for writ of habeas corpus. 

Subsection (f) of G.S. 50-13.5 provides for the proper venue for 
the actions allowed under subsection (b) .  Subsection (f) provides: 
"An action or proceeding in the courts of this State for custody and 
support of a minor child may be maintained in the county where 
the child resides or is physically present or in a county where a 
parent resides, except as hereinafter provided." Then there follows 
two provisos. The first proviso reads: "If an action for annulment, 
for divorce, either absolute or from bed and board, or for alimony 
without divorce has been previously instituted in this State, until 
there has been a final judgment i n  such case, any action or proceed- 
ing for custody and support of the minor children of the marriage 
shall be joined with such action or be by motion in the cause in such 
action." (Emphasis added.) The second proviso is not pertinent to 
this case. 
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The foregoing proviso, when read in conjunction with the first 
sentence of this subsection (f) and in conjunction with subsection 
(b), makes i t  clear that after final judgment in a previously insti- 
tuted action between the parents, where custody and support has 
not been brought to issue or determined, the custody and support 
issue may be determined in an independent action in another court. 
Habeas Corpus is an independent action. Of course, if the custody 
and support has been brought to issue or determined in the previously 
instituted action between the parents, there could be no final judg- 
ment in that case, because the issue of custody and support remains 
in fieri until the children have become emancipated. 27B C.J.S. 423; 
27B C.J.S. 678. 

Conceding arguendo, that the primary purpose of the new stat- 
ute is to relieve the parties of having to go back to the court grant- 
ing the divorce, when they may have subsequently moved to other 
counties or districts before an issue of custody and support arise; nev- 
ertheless, the authority for the writ of habeas corpus issued a t  the 
instance of Mrs. Holt is clear. It should not be a matter of concern 
that the procedure followed in this case was one of moving from one 
court to another in the same county. When the process of unifying 
the court system in this State finally completes the formation of 
District Courts for each county by January 1, 1971, there can be no 
moving from one court to another in the same county. G.S. 50-13.5(h). 
Any attempt a t  such would result in an Order consolidating both ac- 
tions in the same court. Chapter 7A, Article 21, General Statutes of 
North Carolina. 

The Order of Bailey, J., dismissing the habeas corpus proceed- 
ing in the Superior Court is reversed, and this cause is remanded to 
the Superior Court of Alamance County for determination of a 
proper support order, if any, to be entered. 

Reversed and remanded. 

MALLARD, C.J., and BRITT, J., concur. 

STATE OF NORTH CAROLINA v. JASPER SWAIN. 

(Filed 20 March 1968.) 

1. criminal Law lo&-- 
If there is evidence, circumstantial, direct, or a combination of both, 

amounting to substantial evidence of each element of the offense charged, 
motion to nonsuit should be denied, it being in the province of the jury 
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to determine whether the circumstantial evidence excludes every reason- 
able hypothesis of innocence. 

2. Burglary and Unlawful Breakings g 5- 

Evidence of the State tending to show that the defendant and another 
person were obaerved a t  2:00 a.m. walking from the front of a store 
building to an adjacent alley, that defendant and three others who were 
huddled together in the alley ran when officers approached, and that a 
glass in the store's front door had been broken, is held insufficient to be 
submitted to the jury on the issue of defendant's guilt of attempted break- 
ing and entering. 

3. Criminal L a w  § 4 6  
While flight of an accused person is a circumstance to be considered 

with other facts and circumstances upon the question of an implied ad- 
mission of guilt, it is insufficient, standing alone, to warrant the sub- 
mission of the issue of guilt to the jury. 

APPEAL by defendant from Caw, J., a t  the October 1967 Crim- 
inal Session of ALAMANCE County Superior Court. The defendant 
was tried on a warrant for attempted breaking and entering of 
"Trucker's Rest a t  584 South Beaumont Avenue, Burlington, N. C." 
in the Burlington Municipal Court. He was found guilty and given 
a sentence of eighteen months. He took an appeal to the Superior 
Court, and upon the call of the case for trial upon motion of the 
solicitor, the warrant was amended to charge the defendant with an 
attempt to break and enter the building of Selma Harrell known as 
"Trucker's Rest" and located a t  584 South Beaumont Avenue, Bur- 
lington, North Carolina. To the charge, the defendant entered a 
plea of not guilty. The case was consolidated with three other cases 
charging the same offense to three other defendants. 

At the close of the State's evidence, the defendant made a mo- 
tion for judgment as of nonsuit. This motion was denied and the 
defendant offered no evidence and renewed his motion for judgment 
as of nonsuit, and from a denial of this motion, the defendant assigns 
error in the trial below. The jury found the defendant guilty and he 
was sentenced to imprisonment for a term of twelve months to be 
assigned to work under the supervision of the State Correctional 
Department. 

From the judgment, the defendant appealed assigning as error 
the denial of his motion for judgment as of nonsuit. 

Attorney General Bruton and Assistant Attorney General Melvin 
and Staff Attorney Costen for the State. 

W.  R. Dalton, Jr., for defendant appellant. 
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CAMPBELL, J. AS stated by Lake, J .  in State v. Hill, 272 N.C. 
439, 444, 158 S.E. 2d 329 (1967) : 

"The test of the sufficiency of the State's evidence to withstand 
a motion for judgment of nonsuit in a criminal action is the 
same whether the evidence is circumstantial, direct, or a combi- 
nation of both. * * * To survive the motion for nonsuit, i t  
is not necessary that the court be of the opinion that the evi- 
dence is sufficient to establish each element of the offense be- 
yond a reasonable doubt. It is enough that there is substantial 
evidence of each element of the offense. If so, the issue must be 
submitted to the jury, and i t  is a question for the jury whether 
the evidence establishes each element of the crime beyond a 
reasonable doubt. * * * When the evidence relied upon to 
establish an element of the offense charged is circumstantial, 
the court must charge the jury that i t  must return a verdict of 
not guilty unless the evidence points unerringly to the defend- 
ant's guilt and excludes every other reasonable hypothesis. 
* * * It is not necessary however that the judge must so ap- 
praise the evidence in order to overrule the motion for judgment 
of nonsuit." 

The State's evidence in its strongest light shows that on Friday, 
15 September 1967, Selma Harrell owned and operated a place of 
business known as "Trucker's Rest" located on South Beaumont 
Avenue in Burlington, North Carolina. This business was a retail 
grocery store, and among other items, beer was sold. 

About 9:30 p.m. the store was closed and all of the doors were 
locked. There was a front door which had glass panels in i t  which 
extended from the top about half way down. There was also a back 
door and a side door. In  addition to the latch, the front door had a 
padlock on the inside with a screen above it. On one side of the store, 
there was a driveway and i t  was on this driveway that' the side door 
opened. On the other side of the store, there was an alley but there 
was no door on the alley side of the building. 

Braddy, a witness for the State, testified that he lived across the 
street on Beaumont Avenue and about 50 to 75 yards away from the 
store, He could see the store and the entrance to the alley from his 
home. About 2:00 a.m. on 16 September 1967 he was on the front 
porch of his home smoking, and he noticed two people walking in 
front of the store. He observed them go into the alley. He called the 
police and they arrived in about ten minutes. During this time he 
continued to watch the mouth of the alley and saw no one come out. 
When the police arrived, he saw the police officers place some people 
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in the police car and two of the persons put into the car were dressed 
like the two he had first seen walking in front of the store. The de- 
fendant had on a light jacket similar to the jacket the witness had 
seen on one of the two people in front of the store before he called 
the police. This witness daw no one break a glass in the door of the 
store. 

The police officers testified that when they arrived they stopped 
the police patrol car in such way that the lights shined down the 
alley. Four men were observed huddled together in the alley and 
when the lights shined on them they ran towards the back of the 
alley. Upon command of the police officers, they stopped and were 
placed under arrest. All four had the odor of alcohol upon their 
breath but were not under the influence of alcohol. No weapons or 
burglary tools were found, either on the defendant or any of his 
companions. The defendant told the arresting officers that he had 
been drinking beer in the home of one of his companions and that 
he left to go telephone a taxi cab in order to go home. The other 
three companions came out of the house with him and one of them 
had a pint of whiskey and they had gone down the alley to take a 
drink. The defendant and his companions denied breaking any glass 
in the door of the store. 

The State's evidence further shows that the glass panel in the 
front door was broken near the bottom just above the door handle 
and above where the padlock was on the inside. A hole some four 
inches wide by five to six inches high had been made in the glass, 
and glass was found knocked back into the store for a distance of 
about fifteen feet. 

The police officers were unable to find a whiskey bottle in the 
alley or the adjacent field but did find a pair of work gloves and 
four socks in a rack for placing empty bottle cartons in the alley 
back of Jim's Curb Market which was a store across the alley from 
Trucker's Rest. 

"This just is not enough evidence to convict the defendant of the 
charge." State v. Butts, 269 N.C. 694, 153 S.E. 2d 379 (1967). 

"While the flight of an accused person may be admitted as a 
circumstance tending to show guilt, i t  does not create a presumption 
of guilt, nor is i t  sufficient standing alone, but it may be considered 
in connection with other facts in determining whether the combined 
circumstances amount to an admission." State v. Gaines, 260 N.C. 
228, 231, 132 S.E. 2d 485 (1963). 

"Evidence which raises no more than a surmise or conjecture of 
guilt is insufficient to overrule nonsuit, and there must be legal evi- 
dence of each fact necessary to support conviction." Strong, 2 N. C. 
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Index 2d, Criminal Law, Section 106, and cases cited in Footnotes 
8 and 9. 

The evidence here can only "raise a surmise or conjecture" of the 
defendant's guilt. It is not sufficient to withstand a motion to non- 
suit. 

Reversed. 

MORRIS and PARKER, JJ., concur. 

EDNA T. DUNN, ADMINISTRATRIX OF THE ESTATE OF ARNOLD LEWIS DUNN, 
DECEASED, v. NORTH CAROLINA STATE HIGHWAY COMMISSION. 

(Filed 20 March 1968.) 

1. Appeal and Error § 14- 
G.S. 1-279 requiring that an appeal from a judgment rendered in term 

be taken within ten days after its rendition unless appeal is taken a t  the 
trial, and G.S. 1-280 which requires that appellant shall cause hi appeal 
to be entered by the clerk on the judgment docket and notice thereof to 
be given the adverse party, are  jurisdictional, and when not complied with, 
the Oourt of Appeals acquires no jurisdiction of the appeal and must dis- 
miss it. 

2. Same; Notice 8 1- 
The fact that plaintiff's attorney did not receive actual notice of a judg- 

ment entered in term until more than ten days after the rendition of the 
judgment does not remove plaintiff's responsibility to comply with G.S. 
1-279, since plaintiff was charged with notice of all proceedings in the 
cause during the session. 

3. Master and Servant 93- 
The findings of fact of the Industrial Commission, except for jurisdic- 

tional findings, a re  conclusive on appeal when supported by competent 
evidence, even though there is evidence to support findings to the contrary. 

PURPORTED appeal by plaintiff from Brewer, J., from judgment 
entered a t  the September 1967 Session of the Superior Court of 
HARNETT County; and purported appeal by plaintiff from judgment 
of Brewer, J., entered in Chambers on 18 December 1967. 

The record discloses that on 1 December 1965, a t  approximately 
7:45 p.m., plaintiff's intestate was traveling east on rural-paved road 
1799 in Harnett County when his car ran off the road and he was 
fatally injured. 

Plaintiff filed a claim with the Industrial Commission against 
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defendant, State Highway Commission, alleging negligence on the 
part of Highway Commission employees, in that they left holes in 
said road and allowed dirt to be piled up on the shoulder and on the 
edge of the pavement on said road. Defendant filed answer denying 
plaintiff's allegations of negligence and alleging contributory negli- 
gence on the part of plaintiff's intestate. 

The Hearing Commissioner rendered a decision denying plain- 
tiff's claim for damages after finding no negligence on the part of 
defendant's employees and that decedent's death resulted from the 
operation of his automobile a t  a high and excessive rate of speed. 

Plaintiff appealed to the full Commission which, with one com- 
missioner dissenting, adopted as its own the findings of fact, conclu- 
sions of law, and award rendered by the Hearing Commissioner. 

Plaintiff appealed to the Superior Court of Harnett County 
where the matter came on for hearing on 10 September 1967 during 
the September 1967 Civil Session. During said session, on 19 Septem- 
ber 1967, Judge Brewer entered judgment in which he confirmed and 
sustained the findings of fact, conclusions of law, and award of the 
Industrial Commission. 

On 17 October 1967, plaintiff's attorney gave notice of appeal to 
this Court from the aforesaid judgment. Thereafter, defendant filed 
a motion in the Superior Court of Harnett County asking that said 
appeal be dismissed for that  notice of appeal was not given within 
ten days after entering of judgment as required by G.S. 1-279 and 
G.S. 1-280. 

The motion to dismiss was heard by consent before Judge Brewer 
on 18 December 1967. On said date, Judge Brewer entered judg- 
ment finding, inter alia, that  the cause came on for trial a t  the Sep- 
tember 1967 Session of the Superior Court of Harnett County, that 
judgment was rendered during said term in favor of the defendant 
and against the plaintiff, that plaintiff's attorney received a copy of 
said judgment through the mail from the clerk of said court a t  his 
office in Smithfield, N. C., on 9 October 1967, and that plaintiff gave 
notice of appeal to the Court of Appeals on 17 October 1967. Said 
judgment further found that plaintiff failed to give notice of appeal 
in apt time as required by law and ordered that the action be dis- 
missed. 

Plaintiff excepted to the signing of said judgment and gave notice 
of appeal therefrom in open court. 

Joseph H. Levinson, Attorney for plaintiff appellant. 
Thomas Wade Bruton, Attorney General, and Fred P. Parker, 

I I I ,  Staff Attorney, for defendant appellee. 
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BRITT, J. It is provided by statute, G.S. 1-279, that the appeal 
from a judgment rendered in term must be taken within ten days af- 
ter its rendition, unless the record shows an appeal taken a t  the 
trial, which is sufficient. And, i t  is provided by statute, G.S. 1-280, 
that  within the time prescribed in G.S. 1-279, the appellant shall 
cause his appeal to be entered by the clerk on the judgment docket 
and notice thereof to be given to the adverse party unless the 
record shows an appeal taken or prayed a t  the trial, which is suffic- 
ient. 

Interpreting these two statutes, the Supreme Court of North Car- 
olina has held that these provisions are jurisdictional, and unless 
complied with, the Supreme Court acquires no jurisdiction of the 
appeal and must dismiss it. Aycock v. Richards, 247 N.C. 233, 100 
S.E. 2d 379 (1957). See also Mason v. Commissione~s of Moore, 229 
N.C. 626, 51 S.E. 2d 6, and cases cited. The Court of Appeals is 
bound by the same principle of law. 

Judge Brewer's findings indicate that plaintiff's attorney did not 
receive actual notice of the judgment entered a t  the September 1967 
Session until 9 October 1967. This finding does not alleviate plain- 
tiff's predicament. When a civil action is regularly calendared for 
hearing a t  a session of court, all parties are bound to take notice of 
all motions made and proceedings had in the action in open court 
during the session. Speas v. Ford, 253 N.C. 770, 117 S.E. 2d 784 
(1960); Collins v. Highway Comm., 237 N.C. 277, 74 S.E. 2d 709. 
Therefore, plaintiff was charged with the responsibility of giving 
notice of appeal within ten days after 19 September 1967. Judge 
Brewer's order dated 18 December 1967, which had the effect of dis- 
missing plaintiff's purported appeal, was proper. Teague v. Teague, 
266 N.C. 320, 146 S.E. 2d 87. 

Nevertheless, in this case, this Court has carefully reviewed the 
record on appeal and finds no prejudicial error. 

It is well settled that the Industrial Commission's findings of 
fact are conclusive on appeal when supported by competent evidence, 
except for jurisdictional findings. This is true even though there is 
evidence which would support findings to the contrary. Bailey v. 
Dept. of Mental Health, 272 N.C. 680, 159 S.E. 2d 28 (1968) ; Mica 
Co. v. Bd. of Ed., 246 N.C. 714, 100 S.E. 2d 72. 

There was sufficient competent evidence before the Hearing Com- 
missioner to support his decision and order. 

The judgment of Judge Brewer dismissing the action is 
Affirmed. 

MALLARD, C.J., and BROCK, J., concur. 
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LAWRENCE H. WILSON v. WALTER PATES LEE AND PAULINE 
ANDERSON SHIFLETT. 

(Filed 20 March 1968.) 
1. Trial  s 21- 

On motion to nonsuit, the evidence must be considered in the light most 
favorable to plaintiff. 

2. Negligence § 24- 

Negligence is not presumed from the mere fact of injury. 

3. Automobiles s 10- 
A mere temporary or momentary stoppage on the highway without intent 

to break the continuity of travel is not parking or standing within the 
purview of G.S. 20-161. 

4. Automobiles § 55- 

Evidence that plaintiff was driving within the speed limit on a dual 
lane highway in the early morning and that as  he emerged from a patch 
of fog he saw defendant's car straddling his lane of travel 50 to 75 feet 
ahead, and that a collision resulted, is held insufficient to be submitted to 
the jury on the issue of defendant's negligence in the absence of e-vidence 
showing the circumstances under which defendant's car got in that posi- 
tion or how long it had been there. 

THIS is an appeal by the plaintiff from Braswell, J., at  the Regu- 
lar October 1967 Civil Session, JOHNSTON Superior Court. 

The plaintiff sued for damages for personal injuries sustained by 
him and damages to his automobile growing out of a collision be- 
tween plaintiff's 1963 Pontiac automobile, driven by the plaintiff, 
and a 1964 Ford automobile owned by the defendant Shiflett and 
driven by the defendant Lee. 

At the close of the plaintiff's evidence, the defendant made a mo- 
tion for judgment of involuntary nonsuit and same was allowed. 

George R. Kornegay, Jr., for plaintiff appellant. 
Spence and Mast by George B. Mast for defendant appellees. 

CAMPBELL, J. The wreck occurred about 5:15 o'clock a.m. on 
August 4, 1965, on U. S. Highway #701 Bypass near its intersection 
with U. S. Highway #701 approximately one mile north of the city 
limits of Whiteville, Columbus County. 

State Highway Patrolman, F. D. McLean, testified on behalf of 
the plaintiff as to what he had observed when called to the scene for 
investigation. He testified that he found debris on the highway in 
t,he right-hand lane as one proceeded north. "Upon arriving a t  the 
scene I found Walter Yates Lee (the defendant) and he told me he 
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was driving the 1964 Ford north on U. S. Highway #701 Bypass be- 
fore the accident. Lee told me he did not know what happened. I 
did not see Lawrence H. Wilson (the plaintiff) a t  the scene of the 
accident. * * " It was foggy on the morning of the wreck, but I 
cannot describe the fog. The speed limit along U. S. Highway #701 
Bypass is 55 miles per hour. The best I can remember, the 1964 Ford 
was damaged right bad all the way down the right side and the 
front of the 1963 Pontiac was damaged right bad. Mr. Lee said that 
he did not know what happened, that the car hit him from the rear. 
When I talked to Lawrence Wilson a t  the hospital, he told me he 
was going north and he was involved in a wreck with Mr. Lee. I 
could not find out from Walter Yates Lee or Lawrence Wilson what 
happened. There was no damage to the front of the 1964 Ford." 

The only other evidence introduced by the plaintiff as to the 
automobile collision itself was the testimony of the plaintiff who 
testified : 

"I was traveling north on U. S. Highway #701 Bypass a t  a speed 
of 45 to 50 to 55 miles per hour. I did not have my lights on and 
visibility was good for three, four or five hundred feet. It was foggy, 
but it was in sheets, not just a blanket fog. When I was approxi- 
mately 100 feet from where the wreck occurred, I saw a patch of 
fog. When I saw the fog, I took my foot off of the accelerator and 
slowed down. The fog was just a blanket-like cloud and I could not 
see through the fog. I was in the fog just momentarily. When I came 
out of the fog, I could see the defendant's 1964 Ford in front of me 
about 50 feet or 75 feet a t  the most, crossways the road in my lane 
of travel. I attempted to put on my brakes but the impact occurred 
before I did. The 1964 Ford was in the right lane going north. The 
right front of my car struck the right side of the 1964 Ford. I would 
say my right headlight hit the post of the 1964 Ford which was four- 
door car. The post would be about the middle of the right side of 
the car. The wreck occurred between 5:15 and 5:30 o'clock in the 
morning. The defendant's car was in the right-hand lane going north. 
The next thing I remembered was being in the hospital in Columbus 
County." 

Based upon this testimony the plaintiff relies upon a violation 
of G.S. 20-161 claiming that this evidence establishes a violation of 
that particular statute and that the evidence establishes that the 
1964 Ford was '(parked" or "left standing" on the highway. 

The evidence must be considered in the light most favorable to 
the plaintiff in passing upon a motion to nonsuit. Lassiter v. Williams, 
272 N.C. 473, 476, 158 S.E. 2d 593 (1967). 
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"Negligence is not presumed from the mere fact of injury." 
Hubbard v. Oil Co., 268 N.C. 489, 151 S.E. 2d 71 (1966). 

"It is also true that negligence need not be established by direct 
and positive evidence, but may be established by circumstantial 
evidence, either alone or in combination with direct evidence. 
* * * 'A basic requirement of circumstantial evidence is a 
reasonable inference from established facts. Inference may not 
be based on inference. Every inference must stand upon some 
clear and direct evidence, and not upon some other inference or  
presumption.' + * * The plaintiff, to carry her case to the 
jury against defendant on the ground of actionable negligence, 
must offer evidence sufficient to take the case out of the realm 
of conjecture and into the field of legitimate inference from 
established facts. * * " The doctrine of res ipsa loquitur is 
not applicable upon a mere showing of the wreck of an auto- 
mobile on the highway." Crisp v. Medlin, 264 N.C. 314, 317, 141 
S.E. 2d 609 (1965). cf. Clark v. Scheld, 253 N.C. 732, 117 S.E. 
2d 838 (1960). 

The evidence in the instant case fails to show under what cir- 
cumstances the defendant's 1964 Ford got L'crossways across the 
road" in the plaintiff's lane of travel or how long i t  had been in that 
location. A mere temporary or momentary stoppage on the highway 
when there is no intent to break the continuity of the travel is not 
"parking" or "leave standing" as used in the statute. Faison v. 
Trucking Co., 266 N.C. 383, 390, 146 S.E. 2d 450 (1965). 

As stated by Brogden, J., in Grimes v. Coach Co., 203 N.C. 605, 
609, 166 S.E. 599 (1932): "In the present case, deductions, infer- 
ences, theories and hypotheses rise and run with the shifting turns 
of interpretation, but proof of negligence must rest upon a more 
solid foundation than bare conjecture." 

Therefore, the Court is of the opinion that the ruling of the trial 
judge was correct. 

Mrrned. 

MORRIS and PARKER, JJ., concur. 
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HENRY ROBERTSON V. BANKERS AND TELEPHONE EMPLOYERS IN- 
SURANCE COMPANY AND NATIONWIDE MUTUAL INSURANCE 
COMPANY. 

(Filed 20 March 1968.) 
Pleadings § 18- 

A complaint seeking recovery against two insurance companies upon 
policies of automobile liability insurance separately issued by each com- 
pany to plaintiff's two tortfeasors is demurrable for misjoinder of both 
parties and causes, G.S. 1-l2.3, even though plaintiff's injury resulted from 
the joint and concurrent negligence of the two tortfeasors, since the lia- 
bility of each insurer is predicated solely upon its own policy. 

APPEAL by plaintiff from Braswell, J., a t  the November 1967 
Term of the Superior Court of JOHNSTON County. 

On 2 May 1966 plaintiff brought suit in the Superior Court of 
Johnston County against Alex Lee McArthur and Murrice McLamb 
to recover for personal injuries resulting from a collision on 15 Sep- 
tember 1963 between a car owned and operated by McLamb and a 
car owned and operated by McArthur, in which latter car plaintiff 
was riding as a guest. Plaintiff alleged joint and concurrent negli- 
gence on the part of the two defendants. Summons was served in that 
action on 22 May 1966. Neither defendant answered or otherwise 
pleaded, and on 3 August 1966 judgment by default and inquiry was 
entered. At the December 1966 Civil Term of the Johnston Superior 
Court the case was submitted to a jury on the issue of damages and 
the jury answered that issue in the amount of $10,000.00. On 12 De- 
cember 1966 judgment was entered on the verdict against McArthur 
and McLamb that plaintiff recover of those defendants jointly and 
severally the sum of $10,000.00. 

Plaintiff's judgment against McArthur and McLamb not having 
been paid, on 10 April 1967 plaintiff instituted the present action 
against the two insurance companies. Plaintiff alleged that Bankers 
and Telephone Employers Insurance Company had issued its own- 
ers policy of liability insurance insuring McArthur against liability 
resulting from the operation of his motor vehicle within the State 
of North Carolina and that Nationwide Mutual Insurance Company 
had issued a similar policy to McLamb. 

Defendant Nationwide Mutual Insurance Company demurred to 
the complaint for misjoinder of parties and causes. From judgment 
sustaining the demurrer and dismissing the action as to Nationwide 
Mutual Insurance Company, plaintiff appeals. 

J. R. Barefoot for plaintif appellant. 
Dupree, Weaver, Horton, Cockman & Alvis for defendant up- 

pellee, Nationwide Mutual Insurance Company. 
PARKER, J. While not separately stated, plaintiff's complaint 
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has alleged two causes of action, one against the defendant Bankers 
and Telephone Employers Insurance Company on its policy of lia- 
bility insurance issued to Alex Lee McArthur and the other against 
the defendant Nationwide Mutual Insurance Company on its policy 
of liability insurance issued to Murrice McLamb. While both causes 
of action are on contract, each is grounded on an entirely separate 
contract entered into between different parties. The defendant Na- 
tionwide Mutual Insurance Company is not a party to nor is i t  in 
any way interested in the policy of insurance between Bankers and 
Telephone Employers Insurance Company and McArthur. On the 
other hand, Bankers and Telephone Employers Insurance Company 
is not a party to nor in any way interested in the policy of insurance 
between Nationwide Mutual Insurance Company and McLamb. The 
fact that McArthur and McLamb may have become jointly liable 
to plaintiff by reason of their joint and concurrent negligence in 
causing plaintiff's injuries, does not make the liability of the two 
insurance companies joint. Each is liable, if a t  all, under its own 
separate policy in which the other is in no n7ay involved. 

The case of Pretxfelder v. Merchants Insurance Company, 116 
N.C. 491, 21 S.E. 302 (1895), cited by the plaintiff, is not controlling 
in the case before us. In that case the plaintiff's stock of goods had 
been damaged by fire, and plaintiff brought action against several 
fire insurance companies whose policies he held. The fire insurance 
contract with each company contained the provision that the plain- 
tiff's right of recovery against each was limited to the proportion of 
the loss which the amount named in the policy of each company 
should bear to the whole amount insured. The court, speaking through 
Clark, J., later Chief Justice, said: 

"By their stipulation to apportion the loss the companies have, 
to that extent a t  least, made the five policies one contract, the 
amount of damages accruing upon which should be assessed and 
apportioned in one joint action. Adams' Eq. 200; 1 Pomeroy Eq. 
Jur., section 245, 274; Black v. Shreeve, 3 Hals, ch. 440, 456. 
The verdict necessarily 'affects all parties to the action.' The 
joinder is therefore within the purview of The Code, sec. 267." 

In the case before us plaintiff has not alleged that there is any 
clause in the liability policy issued by either of the defendant insur- 
ance companies calling for any apportionment of liability. He has 
alleged simply that one of the defendant insurance companies has 
issued its liability policy to one of the joint tort-feasors and the other 
defendant insurance company has issued its separate liability policy 
to the other. The two policies are separate contracts between sep- 
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arate parties and no clause in either policy so relates i t  to the other 
as to make the two policies one contract. 

Plaintiff contends and it  may well be that our procedure should 
permit the type of joinder of parties and causes attempted here. The 
legislature apparently felt so when adopting the new Rules of Civil 
Procedure, Chapter 954, Session Laws 1967. (See particularly Rules 
18, 19, 20 and 21.) This would seem all the more true in view of the 
provisions of Section 1B-1 (e) of the Uniform Contribution Among 
Tortfeasors Act, adopted as Article 1 of Chapter 1B of the General 
Statutes by Chapter 847 of the 1967 Session Laws. But the new 
Rules of Civil Procedure do not become effective until 1 July 1969, 
and the Uniform Contribution Among Tortfeasors Act is not ap- 
plicable to litigation pending on 1 January 1968. In  the present case 
we must deal with the law as i t  is now. 

Under our present Code of Civil Procedure, while plaintiff may 
unite in the same complaint several causes of action arising out of 
contract, each of the causes of action so united must affect all the 
parties to the action. G.S. 1-123. Here this requirement was not met 
and the demurrer was properly sustained. Orlcin Exterminating Com- 
pany v. O'Hanlon, 243 N.C. 457, 91 S.E. 2d 222 (1956). The judg- 
ment below is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

J. D. SERCY, MILTON S. HUDSON, J. K. ADCOX, SR., JBAN LEWIS AND 

REVEREND SAMUEL HARDISON, O m c m s  AND MEMBERS OF THE TRUE 
CONGREGA~ON OF LONG BRANCH PENTECOSTAL FREE WILL BAP- 
TIST CHURCH AND THE MEMBERS OF SAID CHURCH UNITED IN INTEREST 
WITH SAW NAMED PLAINTIFFS, AND CONSTITUTING THE ~ T J E  C O N G ~ A -  
TION OF LONG BRANCH PENTECOSTAL FREE WILL BAPTIST 
CHURCH, PLAINTIFFS, V. EDWARD M. WALKER, JESSE ALPHIN, RAY- 
MOND ALTMAN, CHARLES POPE AND HAROLD BEASLEY, DJE- 
PORTED DEACONS OF LONG BRANCH NON-DENOMINATIONAL CRURCH ; 
MRS. HAROLD BEASLEY, PURPORTED TREASTJRER OF SAID C ~ o a o ~ ,  AND 
AIL PEESONS UNITED IN INTEEST WITFI THEM AND PUFSORTINC TO BE THE 
CONGREGATION OF LONG BRANCH NON-DENOMINATIONAL CHURCH, 
DEFENDANTS. 

(Filed 20 March 1968.) 
1. Pleadings 8 30- 

Judgment on the pleadings is improper where the pleadings raise an 
issue of fact on any single material proposition. 

2. Same-- 
Plaintiff's motion for judgment on the pleadings is in effect a demurrer 

to the answer and admits for the purpose of the motion the truth of a l l  



N.C.App.1 SPRING SESSION, 1968. 125 

facts well pleaded in the answer and the untruth of plaintiff's allegations 
which are controverted in the answer. 

3. Sam* 
On plaintiff's motion for judgment on the pleadings, defendant's answer 

will be liberally construed and the motion denied if the facts alleged in 
the answer constitute a defense or if the answer is good in any respect 
o r  to any extent. 

4. Religious Societies and Corporations 3 5- 
In  an action to determine the true congregation of a church and to re- 

strain defendants from using the church properties, plaintiffs' motion for 
judgment on the pleadings is held improvidently granted, there being ma- 
terial issues of fact raised by the pleadings which require the considera- 
tion of evidence. 

APPEAL by defendants from Braswell, J., October, 1967, Session, 
HARNETT Superior Court. 

This is a civil action instituted by the plaintiffs against the de- 
fendants to determine the true congregation of the Long Branch 
Pentecostal Free Will Baptist Church, and to restrain the defend- 
ants from using said church properties and facilities. Upon the call 
of the case for trial, the plaintiffs made a motion for judgment on 
the pleadings, which motion was allowed. The Court entered judg- 
ment concluding that the defendants' answer to the complaint raised 
no issuable fact for jury determination in that in their answer they 
admit the substantive and determinative allegations of the complaint, 
and that as a matter of law the plaintiffs' motion for judgment on 
the pleadings should be allowed. 

Defendants appealed. 

Boyce, Lake and Burns, by Eugene Boyce, and B ~ y a n ,  Bryan 
and Johnson by Robert C. Bryan, Attorneys for defendant appel- 
lants. 

W. A. Johnson, Attorney, for plaintiff appellees. 

BROCK, J. The defendants assign as error the granting of the 
plaintiffs' motion for judgment on the pleadings, and the signing of 
the judgment. 

The pleadings are voluminous and often argumentative, and a 
detailed discussion or even partial reproduction here would serve no 
useful purpose. 

The law does not authorize the entry of a judgment on the plead- 
ings in any case where the pleadings raise an issue of fact on any 
single material proposition. Erickson V .  Starling, 235 N.C. 643, 71 
S.E. 2d 384; Motley v. Thompson, 259 N.C. 612, 131 S.E. 2d 447. 

Plaintiffs' motion for a judgment on the pleadings is in effect, 
or in the nature of, a demurrer to the answer, and admits for the 
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purpose of their motion: one, the truth of all well-pleaded facts in 
the answer, and, two, the untruth of the plaintiffs' own allegations 
insofar as they are controverted in the answer. The answer of the 
appealing defendant must be construed liberally, which means that 
every reasonable intendment must be taken in favor of him, and if 
the answer contains well-pleaded facts sufficient to constitute a de- 
fense, or if i t  is good in any respect or to any extent, it will not be 
overthrown by a motion for judgment on the pleadings. Sale v. John- 
son, Commissioner of Revenue, 258 N.C. 749, 129 S.E. 2d 465. 

The plaintiffs allege, generally, that the conduct of the defend- 
ants is in violation of the Discipline of the church. The defendants, 
generally, deny this. However, since the contents and provisions of 
the Discipline are not before the Court by way of the pleadings, no 
determination can be made as to whether defendants have violated 
the Discipline in any respect, and, if so, what effect i t  would have. 

The plaintiffs allege that the defendants have formed a non- 
denominational church. The defendants deny this. 

The plaintiffs allege that the defendants do not now support the 
usages, customs, doctrines and practices recognized and accepted by 
both factions of the congregation before this dissension arose. The 
defendants deny this. 

The plaintiffs allege, and the defendants admit, that the defend- 
ants are not now members of the fellowship of the Pentecostal Free 
Will Baptist Church, Inc., a Conference of Free Will Baptist Churches. 

The crucial finding of fact in the judgment appealed from is as 
follows : 

"7. That the named defendants and those united in interest 
with them have diverted the property of Long Branch Pente- 
costal Free M7ill Baptist Church to the support of usages, cus- 
toms, doctrines and practices radically and fundamentally op- 
posed to the characteristic usages, customs, doctrines and prac- 
tices recognized and accepted by both factions of the congrega- 
tion before the dissension between them arose and that the 
plaintiffs and those united in interest with them have remained 
true to said usages, customs, doctrines and practices." 

After a careful and thorough examination of the record, we hold 
that  i t  does not justify findings upon the pleadings sufficient to 
render final judgment thereon. There are material issues of fact 
raised by the pleadings, the resolution of which require the consid- 
eration of evidence. 

Judgment on the pleadings in this case was improvident.ly en- 
tered. 
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This disposition of the appeal reinstates the Temporary Injunc- 
tion entered by Braswell, J., on 9 October 1967, and requires that a 
new Order be issued to the defendants to show cause, if any they 
have, why the injunction should not be continued in effect until the 
final hearing in this cause. 

Reversed. 

MALLARD, C.J. and BRITT, J., concur. 

STATE O F  NORTH CAROLINA v. JOHNNY THOMAS WILLISRIS. 

(Filed 27 March 1968.) 

1. Criminal L a w  8 1 6 s  
Exceptions to the admission of e~~idence are  deemed waived if not taken 

in apt time during the trial, and a motion to strike testimony to which 
no objection mas aptly made is addressed to the discretion of the trial 
court and its ruling thereon is not reviewable in the absence of an abuse 
of discretion. 

2. Same-- 
G.S. 1-206(3) provides that no exception need be taken to any ruling 

upon an objection to the admission of evidence, but the statute does not 
do away with the necessity of making an objection to the ruling of the 
court. 

3. Same-- 
A motion to strike the testimony of a State's witness without directing 

the trial court's attention to any specific evidence deemed incompetent or 
prejudicial is ineffectual. 

4. Same-- 
Failure of defendant to object on trial to testimony concerning defend- 

ant's identification at  a police line-up is assumed to be trial strategy on 
the part of defendant's counsel, since every competent trial lawyer in this 
State knows that the failure to object to evidence is ordinarily a waiver. 

5. Criminal L a w  5 66; Constitutional Law 5 3% 
Evidence in  this case heZd smcient to show that defendant freely, un- 

derstandingly and voluntarily waived his right to counsel a t  a police iden- 
tification lineup. 

6. Criminal L a w  § 104- 
On motion to ronsuit, the evidence must be considered in the light most 

favorable to the State. 

7. Robbery § 4.- 
Evidence in this case held sufficient to be submitted to the jury on the 

issue of defendant's guilt of armed robbery in violation of G.S. 14-87. 
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S .  Criminal Law § 1 1 6  

A remark of the court to the jury, "You may retire now, that was just 
a legal technicality I forgot to tell you about," while not approved, is 
deemed not to constitute an expression of opinion by the trial court. 

9. Criminal Law 5 167- 
A new trial will not be granted for mere technical error which could not 

have affected the result, but only for prejudicial error amounting to the 
denial of a substantial right. 

APPEAL by defendant from Bickett, J., October 1967 Second Reg- 
ular Criminal Session of the Superior Court of WAKE County. 

Criminal prosecution upon a bill of indictment charging the de- 
fendant with armed robbery in violation of G.S. 14-87. 

The bill charges that on 18 August 1967 the defendant with the 
use and threatened use of a pistol endangered and threatened the 
life of Allen Bruce Wood and robbed him of $126. 

Defendant, an indigent person, was represented a t  his trial in 
the Superior Court and in this Court by Ralph McDonald, his court- 
appointed attorney. 

Trial was by jury upon his plea of not guilty. The jury returned 
a verdict of guilty of armed robbery as charged in the bill of indict- 
ment. 

From a judgment of imprisonment in the State's prison for a 
term of not less than fifteen years nor more than twenty years, the 
defendant appeals to the Court of Appeals. 

Attorney General T .  W.  Bruton and Deputy Attorneys General 
Harry: W.  McGalliard and James F. Bullock for the State. 

Ralph McDonald for the defendant. 

MALLARD, C.J. Defendant asserts three assignments of error. 
First, that the trial court committed error by refusing to strike the 
testimony of the State's witness, Allen Bruce Wood. Second, that the 
trial court committed error in denying defendant's motion for judg- 
ment as of nonsuit made a t  the close of all the testimony. Third, 
that t,he court committed error in its charge to the jury. 

In  order to understand the first two assignments of error, i t  is 
necessary to view the evidence. 

Allen Bruce Wood testified on direct examination that: On 18 
August 1967 he worked a t  Shorty Pearce's Shell Station and saw the 
defendant come into this place of business a t  about 10:30 p.m. and 
purchase a bottled drink. The defendant remained there until the 
other customers left the building, and then the defendant put a 2!2- 
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caliber pistol against the ribs of the witness Wood and told him that 
he wanted everything in the cash register. The defendant told the 
witness Wood that if he tried anything that he, the defendant, would 
fill him full of holes. The defendant got $126 out of the cash register 
and then made the witness Wood go into the men's rest room and 
instructed him not to stick his head out for five or ten minutes. At 
that time the defendant had been in the place of business for fifteen 
or twenty minutes. After about five minutes, the witness Wood came 
out of the rest room, called the police, and the next time he saw the 
defendant was on 3 September in the jail part of Central Prison in 
Raleigh in a line-up with about seven other people. After completing 
the direct examination of the witness Wood, the solicitor turned him 
over to the defendant for cross-examination. There had been no ob- 
jection to any question asked the witness Wood by the solicitor. At 
that  time and before cross-examination, the defendant made a mo- 
tion to strike the testimony of the witness without stating any rea- 
sons. The court denied the motion and the defendant excepted. 

M. L. Stephenson, a State's witness, testified that he was a detec- 
tive with the Raleigh Police Department and that he arrested the 
defendant in this case on 2 September 1967. He further testified 
that  he placed the defendant in a line-up of six people in the Wake 
County Jail on 3 September and requested the witness, Allen Bruce 
Wood, ta view the men in the line-up; that Allen Bruce Wood identi- 
fied the defendant as the man who had robbed him. He further tes- 
tified that prior to the time of placing the defendant in the line-up, 
he had advised the defeildant of his constitutional rights to have a 
lawyer, before and during the line-up. That  the defendant stated 
that he did not want any counsel, that he had not committed any 
crime and did not mind standing in a line-up. 

The defendant did not object to any of this testimony relating to 
the line-up given by the witness Stcphenson on direct examination, 
did not object to any question asked the witness Stephenson on di- 
rect examination, and did not move to strike i t  or any portion thereof 
a t  any time. 

Kenneth Dunn, a witness for the defendant, testified that he is a 
brother-in-law of the defendant, and that on the night of 18 August 
1967 he and the dcfendant were together from about 9:00 p.m. until 
about 3:00 a.m. the next morning, when they left to go to the beach 
together. The witness Dunn testified that during that time he and the 
defendant were a t  places other than Shorty's Shell Station. 

Marjorie Williams, wife of the defendant, testified that her hus- 
band was with her on the night of 18 August a t  her mother's house 
and a t  her house from about 9:40 p.m. until they left to go to the 



beach early the next morning, except when her husband and brother, 
Kenneth Dunn, left her mother's house for about ten or fifteen min- 
utes around 10:OO p.m. 

The defendant testified that he and his brother-in-law were to- 
gether on the night of 18 August 1967; that he and his brother-in-law 
were a t  his house and a t  his mother-in-law's house that night, ex- 
cept on one occasion. They rode around the block, drank a beer, and 
then took his wife to her mother's home. Afterwards, he and his 
brother-in-law "parked the car and went to walking the block." 
They left to go to the beach a t  about 3:00 a.m. the next morning. 
The defendant testified on cross-examination that he had never seen 
the State's witness, Allen Bruce Wood, until the night in jail when 
the witness Wood identified him; that he stood in a line-up, but the 
prosecuting witness did not look a t  anybody else but him and walked 
straight to him. 

There was no objection to the questions asked the defendant with 
respect to the line-up. There was no motion to strike the answers to 
the questions concerning the matter of the prosecuting witness iden- 
tifying the defendant in jail. There is nothing in the record to indi- 
cate that  the defendant made any objection in the trial or motion to 
strike the evidence on the grounds that he did not have a lawyer a t  
the time he was identified by the prosecuting witness in jail. This 
question is raised for the first time in tht, defendant's brief. 

"The general rule in criminal and civil cases is that exceptions 
to the evidence must be taken in apt time during the trial; if not, 
they are waived. (citing cases.) It is too late after the trial to make 
exceptions to the evidence. (citing cases.) These cases were decided 
prior to 1949. Ch. 150, S.L. 1949, now codified as G.S. 1-206(3), is 
clear and plain. This statute provides that no exception need be taken 
to any ruling upon an objection to the admission of evidence, but ~t 
does not do away with the necessity of making an objection to the 
ruling of the court. (citing cases.)" State v. Howell, 239 N.C. 78, 79 
S.E. 2d 235. See also, State v. Ayscue, 240 N.C. 196, 81 S.E. 2d 403. 

In  State v. Jenkins, 234 N.C. 112, 66 S.E. 2d 819, Chief Justice 
Stacy stated: "Nor can t,he defendant's challenge to the validity of 
the search warrant be sustained. In  the first place, i t  may be doubted 
whether the defendant properly presents his challenge. The evidence 
in respect to the validity of the warrant seems to have been offered 
without objection. The only exception is to the refusal to strike it 
out. This was a matter addressed to the sound discretion of the 
trial court." In State v. Hunt, 223 N.C. 173, 25 S.E. 2d 598, the Su- 
preme Court said: 
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"An objection to testimony not taken in apt time is waived. S. 
v. Merrick, 172 N.C. 870, 90 S.E. 257. Afterward, a motion to 
strike out the testimony, to which no objection was aptly made, 
is addressed to the discretion of the trial judge, and his ruling 
in the exercise of such discretion, unless abuse of that discre- 
tion appears, is not subject to review on appeal." 

There is no contention in this case that there was an abuse of dis- 
cretion on the part of the trial judge. 

In  this case there was no objection to the admission of evidence 
as to the identification of the defendant by the prosecuting witness. 
This was testified to three different times by three different witnesses, 
including the defendant, and the only time there was a motion to 
strike was after the prosecuting witness testified. There was no ob- 
jection to and no motion to strike the testimony as to the identifica- 
tion of the defendant by the prosecuting witness when the officer 
testified to it. There was no objection to and no motion to strike the 
testimony as to the identification of the defendant by the prosecut- 
ing witness when the defendant testified to i t  on cross-examination. 
It is a well-established rule in North Carolina even when evidence 
is admitted over objection, but the same evidence has theretofore or 
thereafter been admitted without objection, the benefit of the objec- 
tion is lost. Stansbury, N. C. Evidence, 30, a t  56-57 (2 ed. 1963). 

The evidence of the prosecuting witness would indicate that he 
first identified the defendant when he was being robbed and that he 
identified him in jail and in court the second and third times. 

The defendant's defense was one of alibi, and the evidence is 
that the defendant told the officer after being warned of his rights 
that he did not mind being in a line-up. There is no contention made 
that he did not freely and voluntarily stand in the line-up. This 
record indicates that the second and third identifications of the de- 
fendant were the direct result of the identification made by the 
prosecuting witness a t  the time the crime was committed. 

It is logical to conclude that the failure of the defendant to ob- 
ject to the questions concerning the line-up identification was trial 
strategy on the part of counsel for the defendant. In Wilson v. 
Bailey, 375 F.  2d 663, we find these words: 

('We may judicially notice that every competent trial lawyer in 
North Carolina knows that the contemporaneous objection rule 
obtains in this State, i.e., that failure to object to evidence is 
ordinarily a waiver. See Stansbury, North Carolina Evidence, 
$ 27, a t  59-52 (2 ed. 1963). 
"Unlike the situation in Henry v. State of Mississippi, 379 U.S. 
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443, 85 S. Ct. 564, 13 L. Ed. 2d 408 (1965), there was here no 
motion for directed verdict on the ground of an illegally ob- 
tained incriminating statement which can be said to have noti- 
fied the trial judge of the possibility of an unconstitutional trial. 
At no time during the entire trial was the judge's attention di- 
rected or invited to the question of whether unlawfully obtained 
evidence had been received." 

In  this case, while there was a motion to strike all of the testi- 
mony of the witness Wood, there appears nothing in the record that 
the judge's attention was directed or invited to the question of 
whether any specific evidence had been unlawfully obtained or that 
the defendant was in any way prejudiced by what occurred a t  the 
line-up. 

We think that  entirely aside from the failure to object, the record 
indicates that the defendant freely, understandingly and voluntarily 
waived his right to counsel a t  the so-called line-up. 

We, therefore, hold that the trial court properly refused to strike 
the testimony of the State's witness, Allen Bruce Wood. 

The defendant's second assignment of error, that the trial court 
committed error in denying his motion for judgment as of nonsuit, 
is without merit and is overruled. There was ample evidence of the 
identity of the defendant as  being the man who robbed the prose- 
cuting witness. He was positively identified by the State's witness 
in court. On motion to nonsuit, the evidence must be considered in 
the light most favorable to the State. 2 N. C. Index 2d, Criminal 
Law, § 104. 

We have carefully reviewed the charge, and when i t  is con- 
sidered as a whole, no prejudicial error appears from the one sen- 
tence complained of by the defendant and to which the defendant 
excepts. Although the phraseology is not approved, the jury could 
not have been misled; and the sentence, "You may retire now, that 
was just a legal technicality I forgot to tell you about," which the 
defendant complains of, does not in any way express an opinion or 
in any way prejudice the defendant, and we hold that the defend- 
ant's assignment of error to the charge of the court should be over- 
ruled and denied. A new trial will not be granted for mere technical 
error which could not have affected the result, but only for error 
which is prejudicial, amounting to the denial of a substantial right. 
1 N. C. Index 2d, Appeal and Error, $5 47 and 50. 

I n  the trial we find 
No error. 

BROCK and BRITT, JJ., concur. 
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I N  THE MATTER OF: THE PETITION OF CAROLINA TELEPHONE AND 
TELEGRAPH COMPANY FOR ADMINISTRATIVE REVIEW OF DECISION OF 
~OMMISSIONER OF REVENUE CONCERNING AN ASSEBSMENT OF ADDITTONAL 
FRANCHISE TAXES FOR THE QUARTERS EINDEB JUNE 30, 1958,  ROUGH 
MARCH 31, 1961. 
PETITION OF THR COMMISSIONER OF REVENUE FOE THE STATE OF 

NORTH (~AROUNA FOE JUDICIAL R m w  OF THE TAX REYIEW BOARD'S AD- 
MINISTRATIVE DECISION NUMBER 71. 

(Filed 27 March 1968.) 

1. Telephone and Telegraph Oompanies § 1- 
A telephone or telegraph company is an instrument of commerce, and 

i ts  business constitutes commerce. 

2. Taxation 9 26- 

, Compensation received by the respondent telephone company for the o p  
eration of its facilities located wholly within this State under an arrange- 
ment with another telephone company to provide a "joint private line ser- 
vice" for transmitting communications of its subscribers outside the State, 
collection for this service being made by the other telephone company, i s  
held to  be revenue received by respondent for the actual transmission 
through its territory of communications in interstate commerce and not a 
rental of respondent's facilities by the other telephone company, and 
therefore such compensation is exempt from the franchise tax imposed by 
G.S. 105-120(b). G.S. 105-120(e). 

3. Taxation 23- 
Tax statutes a re  to be strictly construed against the State and in favor 

of the taxpayer. 

APPEAL by Commissioner of Revenue from Martin, J., October 
1967 Civil Session of WAKE Superior Court. 

Carolina Telephone & Telegraph Company, hereinafter referred 
to as the respondent, is a public utility corporation organized and 
existing under the laws of North Carolina. All of its physical equip- 
ment and lines used in the transmission of intelligence are located 
wholly within this State. Some of its lines are inter-connected with 
the lines of other telephone companies, some of which are engaged in 
business both within and without North Carolina. 

The Commissioner of Revenue, hereinafter referred to as peti- 
tioner, proposed an assessment of an additional franchise tax against 
respondent for the period, 30 June 1958 to 31 March 1961, pursuant 
to G.S. 105-120 and 105-241.1. 

The original proposed assessment was based upon receipts of re- 
spondent which fall into three categories. Two were resolved in fa- 
vor of respondent before the proceeding came on for hearing in the 
Superior Court. 

At the time this proceeding was instituted, W. A. Johnson was 
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Commissioner of Revenue. By appropriate order, I. L. Clayton, the 
present Commissioner, has been substituted as a party. 

In the Superior Court, the controversy was submitted on written 
stipulations, the pertinent portions of same being summarized as 
follows: 

(1) This controversy involves the question of whether certain 
revenues received by respondent derived from transmission of in- 
telligence are subject to franchise taxes by the State of North Caro- 
lina under G.S. 105-120(b). For the purposes of this action, '(trans- 
mission of intelligence" means: ". . . Creating changes of intensity 
in a continuous current of electricity exactly corresponding to the 
changes of density in the air caused by the vibrations which ac- 
company vocal or other sounds, and of using that electrical condi- 
tion thus created for sending and receiving articulate speech." (or 
other intelligence data). (Quoted from Telephone Cases, 126 U.S. 
1, 31 L. Ed. 863 at 989 [1887]. 

(2) For the purpose of this action, this transmission of intelli- 
gence is made from one point to another point over channels pro- 
vided by wires or microwave and includes voice telephone communi- 
cations, teletypewriter service communications, telephoto communi- 
cations services, data transmission communications services, tele- 
vision communications services and other signaling devices. 

(3) The only matter under consideration in this action is the 
taxability of respondent's revenue derived from operations known as 
"joint private line service." For the purposes of this action, "joint 
private line services" means services rendered to a subscriber by 
respondent wherein the subscriber has access to '(telephone services" 
for the transmission of intelligence to points outside of the State of 
North Carolina, i.e., across State lines, and for the rendition of such 
services by respondent, it  is essential that respondent interconnect 
its facilities with the facilities of other telephone companies in other 
states. Further, such '(telephone services" within the purview of this 
action, either originate or terminate within North Carolina but none 
of said services both originate and terminate within North Carolina. 

(4) Either the local channel or the interchange channel may be 
provided by means of wire or microwave. On any one pair of wires 
or microwave facility, there may be two or more interchange chan- 
nels carrying the private line transmissions to or from North Caro- 
lina to or from other states, a t  the same time. 

( 5 )  In  order for the "joint private line service" to operate a t  
all, the respondent not only provides for facilities in its area to be 
joined with facilities of other telephone companies in other states, 
but i t  also provides a continuous servicing of its own facilities. This 
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servicing includes maintenance of equipment, maintenance of the 
transmission channels whether wire or microwave, supplying of 
booster stations or repeaters a t  frequent intervals, supplying the 
original continuous current of electricity, and continuous availability 
to the subscriber for service to correct any defect in the service oc- 
curring in the respondent's territory. 

(6) All of the collecting from subscribers to this service was 
made by Southern Bell Telephone & Telegraph Company (herein- 
after referred to as Southern Bell) with whom respondent had a 
working arrangement to provide the service. 

(7) All of the revenues attempted to be taxed by petitioner in 
this action were derived from transmission of intelligence across 
State lines by the use of "joint private line service" and the services 
are rendered to the subscriber a t  a cost provided under tariffs filed 
with the Federal Communications Commission. 

(8) Both petitioner and respondent agree that if the said mat- 
ters, things and services for which respondent received revenues de- 
scribed above constitute intrastate commerce, and come within the 
terms of G.S. 105-120, the stipends received by respondent are sub- 
ject to the tax levied thereunder; and that if the matters, things and 
services for which respondent received revenues described above con- 
stitute interstate commerce, said stipends are not subject to the 
aforesaid tax. 

At the trial in the Superior Court, Judge Martin concluded that 
the revenue of respondent under consideration was for services ren- 
dered in the interstate transmission of intelligence. From judgment 
entered in favor of respondent, petitioner appealed. 

Thomas Wade Bruton, Attorney General, and Robert L. Gunn, 
Assistant Attorney General, for petitioner appellant. 

Taylor, Brinson & Aycock by Herbert H. Taylor, Jr., and Joyner 
& Howison by W. T. Joyner for respondent appellee. 

BRITT, J. The statutory provisions pertinent to this appeal are 
as follows: 

G.S. 105-120. "Franchise or privilege tax on telephone com- 
panies. - (a) Every person, firm, or corporation, domestic or 
foreign, owning and/or operating a telephone business for the 
transmission of messages and/or conversations to, from, through, 
in or across this State, shall, within thirty days after the first 
day of January, April, July and October of each year, make 
and deliver to the Commissioner of Revenue a quarterly return, 
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verified by the affirmation of the officer or authorized agent mak- 
ing such return, showing the total amount of gross receipts of 
such telephone company for the three months ending the last 
day of the month immediately preceding such return, and pay, 
a t  the time of making such return, the franchise, license or privi- 
lege tax herein imposed. 

" (b) An annual franchise or privilege tax of six per cent (6%), 
payable quarterly, on the gross receipts of such telephone com- 
pany, is herein imposed for the privilege of engaging in such 
business within this State. Such gross receipts shall include all 
rentals, other similar charges, and all tolls received from busi- 
ness which both originates and terminates in the State of North 
Carolina, whether such business in the course of transmission 
goes outside of this State or not: * * * 

"(e) Nothing in this section shall be construed to authorize the 
imposition of any tax upon interstate commerce." 

Petitioner contends that the revenue received from Southern Bell 
for "joint private line service" was for the rental of respondent's fa- 
cilities, all of which were located in this State, and that said revenue 
comes within the taxability purview of the foregoing statute. 

Respondent contends that its arrangement with Southern Bell 
was not a rental but a service rendered by respondent. Respondent 
contends that in the transmission of what was unquestionably inter- 
state intelligence, respondent actually carried (transmitted physically) 
each message in its course in the respondent's territory; that be- 
tween the point of origin and the point of exchange in North Caro- 
lina with the Be!l System, respondent rendered every service neces- 
sary to transmit physically the message. 

Thus, the question presented by this appeal: Did respondent ac- 
tually transmit, in and through its territory, the interstate communi- 
cations involved in this action; or did respondent merely rent its 
property to Southern Bell for transmission by Southern Bell in re- 
spondent's territory? 

We hold that respondent actually transmitted the communications 
through its territory and said service was interstate commerce. 

A telephone or telegraph company occupies the same relation to 
commerce as a carrier of messages that a railroad company does as 
a carrier of goods. Both companies are instruments of commerce, 
and their business is commerce itself. Telegraph Co. v. Texas, 105 
U.S. 460, 26 L. Ed. 1067 (1882). 
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Although all of respondent's facilities are located in North Car- 
olina, in performing the service involved in this proceeding, said fa- 
cilities connected with those of another company to transmit intelli- 
gence between this State and other states and the intelligence trans- 
mitted was interstate from its origin to its termination. U. S. A. v. 
Cab Co., 332 US. 218, 91 L. Ed. 2010, 67 S. Ct. 1560 (1947) ; Tele- 
graph Co. v. Texas, supra; Ward v. Tel. Co., 300 F. 2d 816, (U. S. 
Ct. of App., 6th Cir. 1962). 

It is stipulated that respondent, in its cooperation with Southern 
Bell in providing joint private line service, not only provided facil- 
ities and equipment in its area but also provided a continuous ser- 
vicing of its facilities and equipment. The facts clearly show that 
the relationship between respondent and Southern Bell was not that 
of lessor and lessee. Tax statutes are to be strictly construed against 
the State and in favor of the taxpayer. Watson Industries v. Cornmr. 
of Rev., 235 N.C. 203, 69 S.E. 2d 505 (1952). 

Petitioner relics very heavily on the decision of our Supreme 
Court in Tel. Co. v. Clayton, 266 N.C. 687, 147 S.E. 2d 195 (1966). 
The facts and principles of law in that case are clearly distinguish- 
able from those of the case a t  bar. 

We have carefully considered each of petitioner's assignments of 
error but find that neither has merit. Each of them is overruled. 

The judgment of the Superior Court is 
Affirmed. 

MALLARD, C.J., and BROCK, J., concur. 

STATE OF NORTH CAROLINA v. NORMAN FLOYD JILES. 

(Filed 27 March 1968.) 

1. Criminal Law S 10+ 
On motion to nonsuit, the evidence must be considered in the light most 

favorable to the State and only the evidence favorable to the State will 
be considered, 2nd defendant's evidence relating to matters of defense will 
be disregarded. 

2. Criminal Law § 2-- 

Where a specific intent is not an element of the crime charged, proof 
of the commission of the unlawful act is sufficient to support a verdict. 

3. Intoxicating Liquor 55 15, 1 6  
Evidence that officers observed defendant operating an automobile in 

which were found eleven one-half gallon plastic jugs containing nontax- 
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paid intoxicating liquor makes out a prima facie case of defendant's guilt 
of illegal possession and illegal transportation of intoxicating liquor, and 
the case is properly submitted to the jury, and the defendant's conten- 
tion that  the State's evidence failed to show guilty knowledge is without 
merit. 

4. Intoxicatiw Liquor § 19- 
Where, in a prosecution for unlawful possession and transportation of 

intoxicating liqucr, the State's evidence makes out a p r i m  facie case of 
the defendant's guilt, the intent of defendant is presumed from the un- 
lawful acts, and where defendant's evidence relates solely to  his defense 
of alibi, the trial court is not required to instruct the jury that defendant 
would not be guilty in the absence of knowledge that the liquor was in his 
automobile. 

5. Crimina,l Law 9 163- 
Exceptions sud assignments of error to the charge a re  improperly pre- 

sented in the Court of Appeals when the appellant includes the charge in 
the stenographic transcript of the evidence rather than in the record on 
appeal. Rule of Practice in the Court of Appeals No. 19(a) .  

APPEAL by defendant from Canaday, J., Second November 1967 
Criminal Session of the Superior Court of WAKE County. 

This criminal prosecution is based upon three warrants, all of 
which were issued on the 15th day of October, 1967. In these three 
warrants the defendant is charged with (1) illegal possession of in- 
toxicating liquor, (2) illegal possession of intoxicating liquor for the 
purpose of sale, and (3) illegal transportation of intoxicating liquor. 
By consent, the three charges against the defendant were consolidated 
for the purpose of trial. The trial was upon a plea of not guilty, and 
a verdict of guilty a s  charged upon each of the three charges was 
rendered. 

From a judgment of imprisonment in the Wake County Jail, the 
defendant appeals to the Court of Appeals. 

Attorney General T.  W.  Bruton, Assistant Attorney General 
William W. Melvin, and Stag Attorney 1'. Buie Costen for the State. 

Nassif and Churchill by Carl Churchill, Jr., for the defendant. 

MALLARD, C.J. Defendant assigns as error the court's denial of 
his motion of compulsory nonsuit a t  the close of the State's evidence 
and a t  the close of all the evidence. 

C. J. Williams, a witness for the State, testified that he is a de- 
tective sergeant with t.he Raleigh Police Department and was on 
duty as such on 15 October 1967. That  a t  about 9:00 p.m., while he 
and another officer were patrolling on Hoke Street, he observed a 



N.C.App.1 SPRING SESSION, 1968. 139 

blue and white 1958 Buick automobile traveling west on Hoke Street 
turn right onto Mark Street, and after traveling about 1,000 feet on 
Mark Street, park in a yard in the 1,000 block of Mark Street. Offi- 
cer Sparkman, who was driving the police car in which Officer Wil- 
liams was riding, drove the police car up beside the Buick auto- 
mobile, and the defendant, Norman Floyd Jiles, got out of the Buick 
automobile on the driver's side. The witness Williams recognized and 
spoke to the defendant. The defendant then walked around in front 
of the Buick which had its headlights on and then to his right along 
the side of a house. While the witness Williams was standing beside 
the Buick waiting for the defendant to return, a person by the name 
of Evelyn Jean Todd, who was a passenger in the Buick, opened the 
door, and a one-half gallon plastic jug fell out. Officer Sparkman 
picked i t  up, opened it, and found that i t  contained whiskey, and 
that there were no Federal or State tax stamps on the jug. Williams 
and Sparkman then arrested Evelyn Jean Todd for illegal possession 
of whiskey. Upon a search of the automobile in which Evelyn Jean 
Todd was sitting, ten one-half gallon plastic jugs of whiskey, on 
which were no Federal or State tax stamps, were found in the trunk. 
The officers obtained warrants for the arrest of the defendant Jiles, 
and a t  about 10:OO p.m. took the warrants to 528 East Hargett Street 
where the defendant lived. The defendant came to the front door, 
and the witness Williams told the defendant they had warrants for 
his arrest, whereupon the defendant said, ('Let me see your warrant." 
Williams then started reading one of the warrants to the defendant 
Jiles, and the defendant Jiles said, "You don't have to read them, 
let's go." The witness Williams also testified that he had known 
Norman Floyd Jiles for about one year prior to 15 October 1967. 

W. A. Sparkman, a witness for the State, testified that he is a 
Wake County ABC officer and on 15 October 1967 he was with Offi- 
cer Williams. He has known Norman Floyd Jiles for about a year 
and recognized him on the night in question. Sparkman testified in 
substance to the same events that Officer Williams testified to, and 
his evidence tends to corroborate that of Officer Williams. 

Annabelle Mitchell, a witness for the defendant, testified that 
she lived a t  548 East Martin Street, that she has known Norman 
Floyd Jiles since 1959 and that she went to his home on 15 October 
1967 a t  about 6:30 p.m. and that she remained there until the po- 
lice came and arrested Norman a t  about 10:OO p.m. She further tes- 
tified that a t  all times during this period, the defendant was also 
there and that she was positive he never left until he was carried 
away by the police. From the time that she arrived there until the 



140 I N  T H E  COURT OF APPEALS. [ 3 

officers came and arrested him, they were looking a t  television and 
playing cards and that other people came during that time. 

Lucy Mae Sanders, a witness for the defendant, testified that  she 
went to the defendant's home on 15 October 1967 with Annabelle 
Mitchell. She and Annabelle arrived a t  about 6:30 p.m. and stayed 
there until the police arrived a t  about 10:OO p.m. Norman Jiles was 
there with them during the entire time and that he never left the 
house until the police took him away a t  about 10:OO p.m. 

Rudolph Whitaker, a witness for the defendant, testified that he 
has known the defendant a long time. That  he was a t  the defendant's 
home on 15 October 1967 from around 7:45 p.m. and was there con- 
tinuously until the officers came and arrested the defendant around 
10:OO p.m. The defendant did not leave the house from the time he 
arrived a t  about 7:45 p.m. until the officers came. 

Walter Johnson, another witness for the defendant, testified that 
he has been knowing the defendant for about two years and that on 
15 October 1967 a t  about 6:45 p.m. he went to the defendant's home 
and that the defendant was there and that he, the witness Johnson, 
stayed there with the defendant until the police came and arrested 
the defendant around 10:OO p.m. That  the defendant did not leave 
the premises a t  any time. 

The defendant, did not testify. 
On motion for nonsuit, the evidence must be considered in the 

light most favorable to the State. State v. Overrnan, 269 N.C. 453, 
152 S.E. 2d 44. Only the evidence favorable to the State will be con- 
sidered. State v. Gay, 251 N.C. 78,, 110 S.E. 2d 458. Defendant's evi- 
dence relating to matters of defense will not be considered on a mo- 
tion to nonsuit. State v. Moseley, 251 N.C. 285, 111 S.E. 2d 308. Ap- 
plying these rules to the facts of this case, i t  is clear a question for 
the jury was raised, therefore, the court was correct in denying the 
motion for nonsuit. 

The defendant argues, in support of this exception and assign- 
ment of error, that an essential element of the crime charged is not 
present in the evidence as i t  stood a t  the close of the State's testi- 
mony. He asserts that there is no evidence that the defendant had 
any knowledge of the fact that the liquor was in the automobile, 
and that guilty knowledge is an essential element of the crimes herein 
charged. 

This contention is unavailing under the facts of this case. Where, 
as  in violation of the State's liquor laws, a specific intent is not an 
element of the crime, proof of the commission of the unlawful act is 
sufficient to support a verdict. State v. Elliott, 232 N.C. 377, 378, 61 
S.E. 2d 93; 48 C.J.S. Intoxicating Liquors 5 222(b), 354. It follows 
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that  the State made out a prima facie case when i t  offered evidence 
tending to show that there were eleven one-half gallon plastic jugs 
containing intoxicating liquor in the Buick automobile, that the jugs 
did not contain federal or state tax stamps, and that the Buick was 
then in the possession of and being operated by the defendant. State 
v. Elliott, supra. The defendant's assignment of error to the denial 
of his motion of nonsuit is without merit and is overruled. 

The defendant next assigns as error the failure of the judge to 
charge the jury to the effect that  knowledge is an essential element 
of the crime in each of the offenses with which the defendant is 
charged. The State made out a prima facie case against the defend- 
ant  when i t  offered evidence tending to show that the Buick was in 
the possession of and being operated by the defendant, and that i t  
had eleven one-half gallon jugs of illegal liquor in it. State v. Elliott, 
supa .  A prima facie case having been made out by the State, the 
law presumes a person to intend the natural consequences of his act, 
and there was no evidence in this case to the contrary from which 
the jury could have found that the defendant had no knowledge of 
the presence of the intoxicating liquor in the automobile. The de- 
fendant's entire defense was an alibi, and therefore, according to this 
contention, the issue of knowledge of the presence of the intoxicating 
liquor was irrelevant. A fortiori, an instruction such as is now con- 
tended for by the defendant, would likely have been prejudicial to 
his defense of alibi. This assignment of error is overruled. 

The defendant's third assignment of error is to the court's charge 
relating to the law of possession. This assignment of error is, how- 
ever, predicated upon the proposition that the court was under the 
duty to charge the jury on guilty knowledge by the defendant. He 
asserts in support of this contention that the court should have 
charged the jury so as to require guilty knowledge by the defendant 
as  a prerequisite to being guilty of the illegal possession and trans- 
portation of liquor. In view of our disposition of defendant's prev- 
ious assignments of error relating to the question of the defendant's 
knowledge, this assignment of error is overruled. 

However, i t  should also be noted that the defendant's exceptions 
and assignments of error to the charge of the court are not properly 
presented because he has failed to comply with the rules in that he 
includes the charge of the court in the stenographic transcript of 
the evidence instead of including i t  in the record on appeal. See 
Rule 19(a), Rules of Practice in the Court of Appeals of North Car- 
dlina. 

The defendant has brought forward two additional assignments 
of error, one of which relates to the charge. However, after careful 
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consideration of cach of these, we hold that they are without merit, 
require no discussion, and are overruled. 

No error. 

BROCK and BRITT, JJ., concur. 

STATE O F  NORTH CAROLINA v. WaLLACE BURGESS. 

(Filed 27 March 1968.) 

1. Burglary and Unlawful Breakings § 8; Cbnstitutional Law § 3&- 
Sentence of imprisonment of 10 years, imposed upon defendant's plea 

of guilty to the charge of felonious breaking and entering, is within the 
statutory maximum provided by G.S. 1454, and does not constitute cruel 
and unusual punishment in the constitutional sense nor show abuse cf 
the trial court's discretion. 

8. Larceny 9 10; Constitutional Law fj 3- 

Sentence of imprisonment for five to  ten years, imposed upon defend- 
ant's plea of guilty to the charge of felonious larceny, is within the statu- 
tory maximum provided by G.S. 14-72, and does not constitute cruel and 
unusual punishment in the constitutional sense nor show abuse of the 
trial court's discretion. 

3. Burglary a n d  Unlawful Rreakings § 3; Indictment and Warran t  $j 4- 

An indictment charging that the defendant did feloniously break and 
enter a certain storehouse, shop, warehouse, dwellinghouse, bankinghouse, 
etc., occupied by a named person is not fatally defective in failing to 
identify the premises with more particularity, although the better practice 
would seem to require that prosecuting officers identify the subject prem- 
ises by some clear description and designation to set the premises apart 
from like and other structures described in G.S. Chapter 14, Art. 14. 

4. Larceny § 4- 
An indictment alleging the taking of a television set and radio of a 

value of $250 from a named person adequately charges felonious larceny. 
G.S. 14-72. 

APPEAL by defendant from Bailey, J., 11 December 1967 Criminal 
Session of DURHAM Superior Court. 

Defendant was charged in a bill of indictment with the felony of 
breaking and entering a certain storehouse, shop, warehouse, dwell- 
inghouse, bankinghouse, countinghouse and building occupied by one 
Dreame A. Glover wherein merchandise, et cetera, were being kept, 
and in a second count with the felony of larceny of personal prop- 
erty, to wit, one Delmonico television set and a Westinghouse clock 
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radio of the value of $250 of the goods, chattels and moneys of 
Dreame A. Glover. 

In the statement of the case on appeal i t  is asserted that this is 
a criminal action in which the defendant, Wallace Burgess, is charged 
with unlawfully, wilfully and feloniously, with force and arms, 
breaking into a dwelling house occupied by one Dreame A. Glover 
with intent to steal and take away chattels and other valuables of 
the said Dreame A, Glover, and with feloniously stealing and taking 
away goods and merchandise of the said Dreame A. Glover as  set 
forth in the bill of indictment. 

Defendant, through his counsel, tendered a plea of guilty to the 
felonies of housebreaking and larceny as set forth in the bills of in- 
dictment. Before accepting the pleas, the court conducted an oral 
and written inquiry and found and adjudged that the pleas were 
freely, understandingly and voluntarily made. 

On the breaking and entering count, the defendant was sentenced 
to a term of ten years in the custody of the North Carolina De- 
partment of Corrections. On the larceny count, he was sentenced to 
a term of not less than five years nor more than ten years, this sen- 
tence to commence a t  the expiration of the sentence imposed in the 
breaking and entering count. 

Defendant, an indigent, through his court-appointed counsel, ap- 
peals to the Court of Appeals. 

Attorney General T.  W.  Bruton and Assistant Attorney General 
George A. Goodwzn for the State. 

Haywood, Denny & Miller by James H.  Johnson, 111, for de- 
f endant. 

MALLARD, C.J. The only assignment of error asserted by the 
defendant is that  the sentences imposed by the court were excessive. 
H e  contends that they constitute cruel and unusual punishment con- 
trary to his constitutional rights, and that the court abused its dis- 
cretion in imposing said sentences. 

The first count in the bill of indictment charges the felony of 
breaking or entering in violation of G.S. 14-54, and the second count 
charges the felony of larceny of personal property of the value of 
over $200. The defendant freely, understandingly and voluntarily 
pleaded guilty to both counts. 

No abuse of discretion is shown. The prison sentences imposed 
do not exceed the maximum provided by G.S. 14-54 and 14-72. The 
Supreme Court said in State v. Bruce, 265 N.C. 174, 150 S.E. 2d 216, 
'(We have held in case after case that when the punishment does not 
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exceed the limits fixed by the statute, i t  cannot be considered cruel 
and unusual punishment in a constit~utional sense." See also State 
v. Greer, 270 N.C. 143, 153 S.E. 2d 849. 

In an addendum to his brief, defendant contends that the indict- 
ment is fatally defective for that i t  does not properly identify the 
premises, and he makes a motion in arrest of judgment. The first 
count in the indictment charges that the defendant did feloniously 
break and enter "a certain storehouse, shop, warehouse, dwelling 
house, bankinghouse, countinghouse and building occupied by one 
Dreame A. Glover. . . ." 

We think that this case is clearly distinguishable from the case 
of State v. Smith, 267 N.C. 755, 148 S.E. 2d 844, relied on by the 
defendant. In  the Smith case the court held that the description of 
the property in the bill of indictment, "a certain building occupied 
by one Chatham County Board of Education, a Government cor- 
poration," was fatally defective because under the general descrip- 
tion of ownership, i t  could have been any school building or property 
owned by the Chatham County Board of Education. Obviously, the 
Board of Education of Chatham County owns more than one build- 
ing. The ownership of the personal property in this case is alleged to 
be in an individual and the premises described, among other things, 
as  the dwelling house occupied by Dreame A. Glover. In the light of 
the growth in population and in the number of structures (domestic, 
business and governmental), the prosecuting officers of this State 
would be well advised to identify the subject premises by street ad- 
dress, highway address, rural road address or some clear description 
and designation to set the subject premises apart from like and other 
structures described in G.S. Chap. 14, Art. 14. Nevertheless, in this 
case we hold that the indictment sufficiently described and desig- 
nated the premises. The defendant's motion in arrest of judgment on 
the first count is denied. 

The second count in the bill of indictment adequately charges the 
defendant with the felony of larceny of the television set and clock 
radio and alleges that they were property of Dreame A. Glover and 
had a value of $250. The larceny of property of the value of over 
$200 is a felony. G.S. 14-72; State v. Cooper, 256 N.C. 372, 124 S.E. 
2d 91. 

The defendant's motion in arrest of the judgment on the second 
count is without merit. 

No error appears on the face of the record. 
Affirmed. 

BROCK and BRITT, JJ , concur. 
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STATE OF NORTH CAROLINA v. LARRY DENNIS BROWN. 

(Filed 17 April 1968.) 

1. Criminal Law § lo& 
Where defendant introduces evidence, only the correctness of the de- 

nial of the motion to nonsuit made at  the close of all the evidence is 
presented on appeal. 

2. Larceny § 7- 
E-ridence in this case is held sufficient to be submitted to the jury on 

the issue of defendant's guilt of felonious larceny. 

3. Criminal Law 106-  
If there is more than a scintilla of competent evidence to support the 

allegations in the warrant or bill of indictment, nonsuit is properly denied. 

4. Criminal Law § 16% 
Exception to the admission of evidence is waived by permitting evidence 

of like import to be introduced thereafter without objection. 

5. Criminal Law § 97- 
The trial court has discretionary power to permit the State to introduce 

additional evidence after both sides have argued to the jury. 

6. Criminal Law § 85-- 

Where a defendant takes the stand as a witness he may be cross-exam- 
ined with respect to prior criminal convictions and prior indictments re- 
turned against him for similar or like offenses. 

7. Same-- 
Defendant is not prejudiced by cross-examination as  to his juvenile 

record where he admits nnmerous convictions which occurred after he 
reached the age of sixteen. 

APPEAL by defendant from McLean, J., a t  September Special 
Criminal Session, 1967, of WAKE. 

Defendant was tried upon a valid bill of indictment charging 
him with the larcecy of $515.69, the property of the Forest Drive-In 
Theater, and with receiving said $515.69 knowing i t  to have been 
feloniously stolen or taken in violation of G.S. 14-71. From a verdict 
of guilty as charged and a judgment of the Court that the defendant 
be confined in the common jail of Wake County for a period of not 
less than nine years nor more than ten years to be assigned to work 
under the supervision of the State Department of Correction as pro- 
vided by law, the defendant appeals. The facts sufficiently appear in 
the opinion. 

Attorney General T .  W .  Bruton and Staff Attorney Andrew A. 
Vanore, Jr., for the State. 

Vaughan S. Winborne for defendant appellant. 
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MORRIS, J. Defendant assigns as error the failure to allow his 
motion for judgment of compulsory nonsuit made at  the close of the 
State's evidence and renewed a t  the close of all the evidence. 

Since the defendant introduced evidence in his own behalf, his 
assignment of error must be directed to the Court's refusal to grant 
his motion for compulsory nonsuit a t  the close of all the evidence. 
State v. Howell, 261 N.C. 657, 135 S.E. 2d 625; State v. Weaver, 
228 N.C. 39, 44 S.E. 2d 360; 2 Strong, N. C. Index 2d, Criminal 
Law, § 105, p. 653. 

J. A. Woodham testified: That on 22 June 1967, he was employed 
as the manager of the Forest Drive-In Theater. On that day he re- 
ceived a payroll check in the amount of $515.69 for the Forest Drive-In 
Theater. He took this check to the Wachovia Bank located on 17. S. 
No. 1 North a t  the intersection of Hodges Street and U. S. No. 1, 
Raleigh, North Carolina. This was approximately 4:00 o'clock in 
the afternoon. While a t  the bank he cashed the check and "received 
the money and placed it in the bank bag and zipped i t  back up." He 
then took the bank bag containing the money he had just received 
out to his car and placed i t  under the front seat on the driver's side 
and drove directly to his home, which is approximately three and 
one-half miles from the bank. 

Upon arriving home, he got out of his car, walked around to the 
back of his garage, which is located a t  the side of his house, and 
went inside. While inside the garage, he went over to his work bench 
for just a few minutes and then turned around and headed back to 
the family room. He looked out a window from which he could see 
his driveway and his car and saw a colored man come up the drive- 
way and proceed toward his car. While watching through the win- 
dow, he saw the colored man reach under the front seat of his car 
and remove the bank bag which contained the money. He then ran 
out of the house and tried to apprehend the colored man. He chased 
the colored man for about a block, but a t  the end of the block the 
colored man entered a Chrysler automobile, about a 1962 model, 
driven by another person. As the car was driven off, he was able to 
take down the license number of the Chrysler. 

Mr. Woodham positively identified the defendant as the man who 
stole the bank bag containing the money. He stated: "I observed the 
person who took my money . . . I see the person who I have tes- 
tified took the money from my car on the 22nd day of June, 1967, in 
the courtroom. That  is him definitely. I am pointing to this colored 
fellow, the defendant, Larry Dennis Brown." 

After both parties had rested and had argued to the jury, the 
trial judge, in his discretion, allowed the State to reopen the case. 
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Mr. Woodham was again called to the stand. H e  stated that after 
having endorsed the theater's check, he gave i t  to the bank teller to 
cash. The bank teller counted out the money and placed i t  in a bank 
bag. Mr. Woodham testified that, of his own knowledge, "there was 
more than ten 20 dollar bills in that bag a t  least". 

Horace Moore, a detective sergeant with the Raleigh Police De- 
partment, testified on behalf of the State. He stated that during the 
latter part of May, 1967, he saw the defendant in a parking lot lo- 
cated in the city of Raleigh. The defendant had been "under obser- 
vation for some time". When Detective Sergeant Moore saw the 
defendant, he was sitting on the right hand seat of a light colored 
1961 two-toned Chrysler automobile. Another colored man was sit- 
ting in the driver's seat a t  that time. 

The evidence of the State, when considered in the light most 
favorable to the State as we must do, State v. Overman, 269 N.C. 
453, 153 S.E. 2d 44, would permit but not compel the jury to find 
the following facts: 

That J. A. Woodham was the manager of the Forest Drive-In 
Theater located on U.S. No. 1 North on 22 June 1967. On this date, 
a sum of money in excess of $200.00 was unlawfully and feloniously 
stolen from his automobile while i t  was parked in the driveway of 
his home. That  this money was stolen by a colored man identified 

the defendant, Larry Dennis Brown. That the colored man iden- 
tified as the defendant, Larry Dennis Brown, was chased for about 
a, block. That he entered a Chrysler automobile driven by another. 
That  one month before this time the defendant was seen riding in a 
similar Chrysler automobile. 

The defendant, Larry Dennis Brown, a witness forr himself, tes- 
tified: That on 22 June 1967, the date of the alleged robbery, he was 
attending a birthday party behind Washington High School in Ra- 
leigh, North Carolina, for a woman named Mallibug. He stated that 
the party began a t  2:30 o'clock in the afternoon and he did not 
leave until about 7:00 o'clock that evening; that he did not know 
anything about the robbery; that he did not know Mr. Woodham; 
that he had never been to the Forest Drive-In Theater; that he had 
never been to the Wachovia Bank a t  Farmer's Market; that he had 
never been convicted of anything but slipping in a wrestling match 
one night. 

The defense then offered the testimony of Delores Fields, Remonya 
Jacquelyn Perry, John Scipio and Carolyn Lee Hill tending to sub- 
stantiate the alibi of Larry Dennis Brown. All four testified that 
they attended the party given for Mallibug and that Larry Dennis 
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Brown was there from approximately 2:30 o'clock to 7:00 o'clock 
that evening. Neither the hostess nor the honoree testified. 

Defendant's evidence would permit but not compel the jury to 
find that: Defendant was attending a party behind Washington 
High School in Raleigh, North Carolina, on 22 June 1967. Defendant 
was present a t  the party from 2:30 o'clock in the afternoon until 
7:00 o'clock that evening. Defendant had never been to the Forest 
Drive-In Theater and defendant did not know Mr. J .  A. Wood- 
ham. Defendant did not go to Mr. J. A. Woodham's home on 22 
June 1967, and did not take a money bag from his automobile, and 
that defendant was not guilty of the crime with which he was 
charged. 

Defendant's motion for judgment as of nonsuit was properly over- 
ruled. The circumstances of this case and the attendant facts make 
i t  a question for the jury. State v. Mabry, 269 N.C. 293, 152 S.E. 2d 
112; State v. Tillman, 269 N.C. 276, 152 S.E. 2d 159. 

If there is more than a scintilla of competent evidence to sup- 
port the allegations of the warrant or bill of indictment, motion of 
nonsuit is properly denied. State v. Kelly, 243 N.C. 177, 90 S.E. 2d 
241. 

Defendant's assignment of error No. 7 is taken to the action of 
the trial judge in allowing Mr. Woodham to testify relating to the 
amount of money that was contained in the bank bag. 

The record shows that Mr. Woodham testified on direct exam- 
ination that he did not recall how many twenty dollar bills he saw. 
He was then asked whether there were more than ten or less than ten 
twenty dollar bills. He answered that there were more than ten. 
The defendant then objected and was overruled. Mr. Woodham then 
testified that there were more than ten twenty dollar bills in the 
bank bag. On cross examination, Mr. Woodham testified that he did 
not know of his own knowledge how much money was in the bank 
bag. On redirect, Mr. Woodham stated, "I know of my own knowl- 
edge there was more than ten 20 dollar bills in that bag a t  least". 
The defendant entered no objection a t  this point. 

"It is thoroughly established in this State that if incompetent 
evidence is admitted over objection, but the same evidence has 
theretofore or thereafter been given in other parts of the exam- 
ination without objection, the benefit of the exception is ordi- 
narily lost." Shelton v. R. R., 193 N.C. 670, 674, 139 S.E. 232. 

Assuming, for the point of argument only, that the testimony of 
Mr. Woodham as to the number of twenty dollar bills in the bank 
bag was incompetent, the fact that this same testimony was again 
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elicited on redirect examination without objection from the defend- 
ant  acted as an effective waiver of his exception. This assignment of 
error is overruled. 

Defendant's assignment of error No. 6 is taken to the action of 
the trial judge in allowing the State to reopen its case after both 
parties had concluded their arguments to the jury. 

Defendant contends that the discretionary action of the Court 
in so doing amounted to and was a comment on the evidence and 
prejudicial to this defendant. 

The general rule followed in the majority of jurisdictions is 
stated in 53 Am. Jur., Trial, $ 128, p. 112, as follows: 

"The trial judge possesses wide discretionary powers relative to 
the reopening of a criminal case for the introduction of further 
evidence after the parties have rested. In his discretion, a crim- 
inal case may be reopened for the reception of additional evi- 
dence after the case has been submitted to the jury and before 
their retirement to deliberate on their verdict, and according to 
the weight of authority, i t  lies within the sound discretion of 
the trial court to reopen a criminal case for the reception of ad- 
ditional evidence even after the jury has retired to deliberate 
on their verdict." 

The North Carolina Supreme Court adheres to this rule and has 
stated that the trial court has discretionary power to permit the in- 
troduction of additional evidence after a party has rested, State v. 
Cof fey ,  255 N.C. 293, 121 S.E. 2d 736, and even after the argument 
has begun. State v. Jackson, 265 N.C. 558, 144 S.E. 2d 584. As stated 
in State v. Jackson, supra, 'LThe trial court had discretionary power 
to permit the introduction of additional evidence after both parties 
had rested and arguments had been made to the jury." 

We have carefully examined the defendant's exception and as- 
signment of error and find that the trial judge acted well within the 
limits of his discretion. 

Defendant assigns as error the admission, over objection, by the 
trial judge of certain evidence pertaining to the defendant's crim- 
inal record. 

The record discloses that the defendant was cross examined by 
the solicitor as to his juvenile record relating back to 1958 when he 
was tried and convicted in the Domestic Relations Court of Wake 
County. 

"When a defendant takes the stand as a witness in his own be- 
half, he 'may be cross-examined with respect to previous con- 
victions of crime, but his answers are conclusive, and the record 
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of his convictions cannot be introduced to contradict him'. Stans- 
bury, North Carolina Evidence, 2d, $ 112, State v. Cureton, 215 
N.C. 778, 3 S.E. 2d 343; State v. Howie, 213 N.C. 782, 197 S.E. 
611; State v. Maslin, 195 N.C. 537, 143 S.E. 2. Likewise, he 
may be cross-examined with respect to indictments returned 
against him for similar or like offenses." State v. Brown, 266 
N.C. 55, 145 S.E. 2d 297. 

Here the defendant was questioned concerning his convictions 
while he was a juvenile. The record discloses that the defendant had 
a long and varied list of convictions extending from 1958 (when he 
was about 10 years of age), the majority of which were after he 
was 16 years of age. 

Conceding arguendo that there may be cases in which the de- 
fendant might be seriously prejudiced by the admissibility into evi- 
dence of juvenile convictions, we are unable to see wherein this de- 
fendant was so prejudiced nor does i t  appear that the admission of 
this evidence could have affected the result of the trial. 

All other assignments of error have been carefully considered and 
are overruled. We deem i t  unnecessary to discuss them all. In the 
trial below, we find 

No error. 

CAMPBELL and PARKER, JJ., concur. 

STATE O F  NORTH CAROLINA v. MONROE CALLQWAY. 

(Filed 17 April 1968.) 

1. Homicide § 14- 
When the intentional killing of a human being with a deadly weapon is 

admitted or is established by the evidence, the burden is on the defendant 
to prove to the satisfaction of the jury the legal provocation that will 
rob the crime of malice and thus reduce it  to manslaughter, or the legal 
justification that will excuse i t  altogether upon the ground of self-defense, 
and this burden may be carried by evidence offered by the defendant, or 
by the State, or both, it  being for the court to determine whether there is 
sufficient evidence for consideration by the jury and for thc jury to de- 
termine what intensity of proof satisfies it. 

2. Homicide 5 24- 

An instruction that the burden is on defendant to prove self-defense to 
the satisfaction of the jury and that such degree of proof exceeds proof 
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by the greater weight of the evidence, is held prejudicial, since proof by a 
bare preponderance of the evidence, or by the greater weight of the evi- 
dence, may be sufficient to satisfy the jury. 

3. Same; Criminal Law 17% 
An erroneous instructioll upon the intensity of proof required to satisfy 

the jury of matters in mitigation or just~cat ion of homicide is not cured 
by defendant's conviction of manslaughter, since defendant's defense of 
self-defense, if established to the jury's satisfaction, would entitle him to 
an acquittal. 

APPEAL by the defendant from Falls, J., November, 1967, Session, 
YANCEY Superior Court. 

The defendant was charged in a bill of indictment with the mur- 
der of Louis Banks on 24 August 1967. He was arraigned upon the 
charge of murder in the second degree, pleaded not guilty, and re- 
lied upon the defense of self-defense. The jury returned a verdict of 
guilty of manslaughter, and from judgment of imprisonment the de- 
fendant appealed. 

T. W. Bruton, Attorney General, by Ralph Moody, Deputy At- 
torney General, for the State. 

Bill Atkins and Fouts and Watson by Dover R. Fouts, for de- 
fendant appellant. 

BROCK, J. The defendant assigns as error the instruction to the 
jury by the Court defining the intensity of proof required of the de- 
fendant to establish his plea of self-defense. Regarding that the trial 
judge instructed the jury as follows: 

"When an intentional killing is admitted or established, the 
law presumes malice from the use of a deadly weapon. And the 
defendant is guilty of murder in the second degree unless he 
can satisfy the jury of the truth of facts which justify his act 
or mitigate i t  to manslaughter. 

"The burden is on the defendant to establish such facts to 
the satisfaction of the jury, unless they arise out of the evi- 
dence against him. However, to meet the burden the defendant 
is not required to prove beyond a reasonable doubt the facts he 
relies on in mitigation, justification or excuse. Proof beyond a 
reasonable doubt calls for the highest intensity of proof known 
to our law. 

"To satisfy a jury beyond a reasonable doubt means that 
they must be fully satisfied, or entirely convinced, or satisfied 
to a moral certainty of the truth of the charge. But the defend- 
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ant does not meet the requirement of the law when he satisfies 
the jury merely by the greater weight of the evidence of the 
truth of the facts he relies on in mitigation, justification or ex- 
cuse. (Emphasis added.) 

"By the greater weight of the evidence, that is more con- 
vincing, or evidence that carries greater weight, greater assur- 
ance than that which is offered in opposition thereto. (sic) 

"By  the phrase 'to the satisfaction of the jury' is conside~ed 
to bear a stronger intensity of proof than that by the greater 
weight or preponderance of the evidmce. 

"So, to prove a fact or facts to the satisfaction of the jury 
requires a higher degree of proof, and signifies something more 
than a belief founded on the greater weight of the evidence, 
but does not require as high a degree or as strong an intensity 
of proof as proof beyond a reasonable doubt." (Emphasis added.) 

The foregoing instruction clearly places upon the defendant a 
burden of proof of more intensity than "by the greater weight of 
the evidence." An instruction containing almost the exact words as 
the last paragraph of the foregoing instruction was disapproved in a 
per curium opinion by our Supreme Court in State v. Matthews, 263 
N.C. 95, 138 S.E. 2d 819. 

Nevertheless, the Attorney General strenuously urges that a con- 
sideration of the entire portion of the instructions as set out above 
leads to the conclusion that i t  follows the law as laid down in State 
v. Carland, 90 N.C. 664. 

In 1845, The Supreme Judicial Court of Massachusetts, in the 
landmark case of Commonwealth v. York, 9 Metc. 93, laid down the 
rule that justification for a homicide must be established by "pre- 
ponderating proof." In 1855, The Supreme Court of North Carolina, 
in the case of State v. Johnson, 48 N.C. 266, adopted the rule that 
justification for a homicide must be established "beyond a reason- 
able doubt." In 1864, The Supreme Court of North Carolina, in the 
case of State v .  Ellick, 60 N.C. 450, without mentioning either Corn- 
monwealth v .  York, or State v. Johnson, announced the rule to be 
that justification for a homicide must be established "to the satis- 
faction of the jury." Then, in 1868, in the case of State v. Willis, 
63 N.C. 26, The Supreme Court of North Carolina approved the 
rule of State v .  Ellick ( to the satisfaction of the jury) and spe- 
cifically rejected the rule of Commonwealth v .  York (preponderat- 
ing proof), and the rule of State v. Johnson (beyond a reasonable 
doubt). In  State v .  Willis, the Court said this: 

"We prefer to stand super antiquas vim, and to adhere to 
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the rules laid down in State v. Ellick, 60 N.C. 450. In  that case 
the erroneous statement which we had inadvertently made in 
State v. Johnson, 48 N.C. 266, that i t  was incumbent on the 
prisoner to establish the matters of excuse or extenuation be- 
yond a reasonable doubt, is corrected. I n  it is also corrected 
what we consider as erroneous in the decision of the Court in 
Commonwealth v. York, that the matter of excuse or extenua- 
tion which the prisoner is to prove must be decided according 
to the preponderance of evidence. It is more correct to say, a s  
we think, that they must be proved to the satisfaction of the 
jury." 

In  State v. Carland, supra, relied upon by the Attorney General, 
the Supreme Court was considering an instruction to the jury as 
follows: 

"When the prisoner comes to show his matters of excuse or 
mitigation, he is not required to prove these matters beyond a 
reasonable doubt, but he is required to  prove them to the satis- 
faction of the jury; but the degree of proof is not so far relaxed 
that he may establish his matters of excuse or mitigation by a 
bare preponderance of proof, but must do so to the satisfaction 
of the jury." 

I n  overruling the exception to the quoted portion of the instruc- 
tions, the Court said: 

"We are unable to see in what respect the charge of his 
Honor is obnoxious to the prisoner's exception. The plain mean- 
ing of the instruction is, that a bare preponderance of proof 
will not do to show matters of mitigation or excuse, unless i t  
produces satisfaction of their truth in the minds of the jury. 
We can well conceive of cases where there may be a bare or 
slight preponderance of proof on one side, which yet fails to 
produce satisfaction, and still leaves the mind in an uncertain 
and dubious state. His meaning evidently is, and so we think 
any one would take it, that the jury must be satisfied; and if 
not satisfied, a bare preponderance of evidence will not do." 

In  its decision the Court recognized that State v. Elliclc, supra, 
and State v. Willis, supra, had rejected the rule of Commonzuealth v .  
York, supra, (preponderating proof), and had rejected the rule of 
State v. Johnson, supra (beyond a reasonable doubt). Clearly in this 
case the Court was approving the rule of State v. Elliclc and State 
v. Willis (proof to the satisfaction of the jury). In  the above quoted 
portion of the opinion in the Carland case, the Court did not require 
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more than a bare preponderance of the evidence. On the contrary, i t  
specifically recognized that matters in mitigation or excuse estab- 
lished by a bare preponderance of the evidence would suffice, if i t  
produces satisfaction of their truth in the minds of the jury. 

The Carland case has been cited numerous times through the 
years by our Supreme Court in support of the rule that the burden 
of proof is upon the defendant to establish matters in mitigation or 
justification of a homicide to the satisfaction of the jury-not by 
the greater weight of the evidence nor beyond a reasonable doubt - 
but simply to the satisfaction of the jury. State v. Benson, 183 N.C. 
795, 111 S.E. 869; State v. Smith, 187 N.C. 469, 121 S.E. 737; State 
v. Meares, 222 N.C. 436, 23 S.E. 2d 311. 

We reiterate here what was said by the Court in State v. Prince, 
223 N.C. 392, 26 S.E. 2d 875, where i t  was considering an instruction 
very similar to the instruction given by Judge Falls. 

"However, there may be found in the opinions of the Court 
statements which if lifted from the context may support the 
charge as given, but when such statements are considered con- 
textually the rule as generally stated requires that if there be 
evidence sufficient for the consideration of the jury, of which 
the court shall be the judge, the intensity of such evidence must 
be 'simply to the satisfaction of the jury,' of which the jury 
alone is the judge." 

It is clear that the defendant is not required to prove his mat- 
ters in mitigation or justification of a homicide "beyond a reason- 
able doubt,'' for this would be too heavy a burden to impose upon 
the defendant. State v. Ellick, supra. But  the intensity of the proof 
required to "satisfy the jury" of the truth of matters in mitigation 
or justification of a homicide cannot be defined by the Court as be- 
ing "less than," "the same as," or "more than" the greater weight 
of the evidence or the preponderance of the evidence. Stansbury, 
N. C. Evidence 2d, 8 214. A bare preponderance of the evidence may 
be sufficient to satisfy the jury. State v. Carland, supra. Also, proof 
by the greater weight of the evidence may be sufficient to satisfy the 
jury. State v. Prince, supra. 

When the intentional killing of a human being with a deadly 
weapon is admitted, or is established by the evidence, the law then 
casts upon the defendant the burden of proving to the satisfaction 
of the jury the legal provocation that will rob the crime of malice 
and thus reduce i t  to manslaughter, or the legal justification that 
will excuse i t  altogether upon the ground of self-defense. This 
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burden may be carried by evidence offered by the defendant, or by 
the evidence offered against him, or both. 

It is for the Court to determine whether there is sufficient evidence 
for consideration by the jury, and i t  is for the jury to determine what 
intensity of proof satisfies it. State v. Prince, supra. 

The trial judge committed error in his charge because i t  put too 
heavy a burden upon the defendant. 

The Attorney General asserts that if there was error in the charge 
it was not prejudicial to the defendant because the defendant was 
only convicted of manslaughter. This position cannot be sustained. 
The defendant's defense was self-defense, which, if established to 
the satisfaction of the jury, would entitle him to an acquittal. The 
charge as given imposed on the defendant an erroneous burden of 
proof to establish his defense. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

MARJORIE FRANCES WILKIE, ADMINISTRA~IX OF T.TEE ESTATE OF MARVIN 
Q WILKIE, DECEASED, v. HENDERSON COUNTY. 

(Filea 17 April 1968) 

1. Counties § 5)- 
In  an action brought against a county pursuant to G.S. 153-9(44), the 

complaint may properly allege that the county has waived its govern- 
mental immunity by purchasing liability insurance from a company duly 
licensed and authorized to issue insurance contracts in this State, but no 
part of the pleadings relating to liability insurance may be read or men- 
tioned in the jury's presence. 

2. Pleadings § 12- 
Upon demurrer, a pleading will be liberally construed with a view to 

substantial justice between the parties, giving the pleader the ben&t of 
every reasonable intendment in his favor. 

A demurrer admits, for the purpose of testing the sufficiency of the 
pleading, the truth of factual averments well stated and relevant infer- 
ences of fact reasonably deducible therefrom. 

4. Jails and Jailers; Sheriffs 5 & 

The duties of jailer and deputy sheriff are separate and distinct, and 
where a person appointed by the sheriff a s  deputy is also appointed a s  
jailer, such person acts in a given instance either as  deputy or jailer, but 
not both. 
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5. Pleadings § 15- 
A demurrer based upon matters dehors the pleadings is a "speaking" 

demurrer and will not be sustained. 

6. Same; Constitutional Law § 4-- 
In a wrongful death action based on the negligence of a county jailer, 

a demurrer grounded upon the alleged unconstitutionality of a local act 
which authorizes the commissioners of defendant county to operate the 
county jail and to appoint the jailer is a speaking demurrer and will be 
overruled. 

APPEAL by plaintiff from Bryson, J., in Chambers, 30 December 
1967 in HENDERSON Court. 

This is a civil action instituted in the General County Court of 
Henderson County, in which the plaintiff seeks to recover damages 
from the defendant for the alleged wrongful death of her intestate 
allegedly caused by the acts or omissions of two county jailers. 

On the night of 1 October 1966, plaintiff's intestate was being de- 
tained in the Henderson County Jail. The complaint alleges that dur- 
ing the night and while in custody of the jailer and assistant jailer, 
the deceased was being transferred from a cell on the second floor 
of the jail to a cell on the third floor; that during this transfer, one 
of the jailers struck plaintiff's intestate on the head several times 
with a blackjack and then one of them shot plaintiff's intestate in 
the leg with a pistol. The complaint further alleges that the jailers 
then failed to exercise due diligence in obtaining medical aid for the 
plaintiff's intestate with the result that  said intestate was permitted 
to lie on the cell floor and bleed and later die from loss of blood. 

Plaintiff instituted this action under G.S. 153-9(44) and alleges 
the waiver of governmental immunity by virtue of the purchase of 
liability insurance by defendant. Plaintiff alleges the defendant was 
the owner of a certain policy of insurance which was in effect a t  
the time herein complained of. The policy was to indemnify the de- 
fendant "for damages resulting from bodily injury and death of per- 
sons on county property proximately caused by the negligence or 
wrongful act of county officials and county employees while acting 
within the scope of their authority or within the course of their em- 
ployment." 

Defendant County filed a motion to strike. The General County 
Court allowed the motion in part and denied it in part. From the 
refusal to grant its motion in toto, including refusal to strike allega- 
tions concerning liability insurance, defendant appealed to the Su- 
pedor Court. 

While the appeal- was pending in the Superior Court, defendant 
demurred ore tenus for that: 
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(1) It appears from the face of the complaint that the matters 
complained of resulted from the actions of two jailers who were dep- 
uties sheriff and that the sheriff is legally responsible. 

(2) The jailers were performing acts that were not circum- 
scribed by governmental immunity as a matter of law. 

On 5 January 1968, defendant filed another demurrer ore terzus 
stating the same grounds as the basis therefor and added that the 
complaint did not state a cause of action for that  Chapter 397 of 
1943 Session Laws attempted an unconstitutional alteration of the 
status of sheriff. 

On hearing, the Superior Court found that the defendant's ob- 
jections and exceptions to the order of the General County Court 
denying certain portions of the motion to strike, including all alle- 
gations of waiver of governmental immunity and the existence of 
liability insurance, should have been sustained. The Superior Court 
also sustained the demurrer ore tenus and gave plaintiff leave to 
amend her complaint. The plaintiff appealed. 

Whitmire & Whitmire by R. Lee Whitmire, Attorneys for plain- 
tiff appellant (by brief). 

Uzzell & Dumont by Harry Dumont, Attorneys for defendant 
appellee. 

BRITT, J. TWO questions are presented by this appeal: Did the 
Superior Court commit error in adjudging that  certain portions of 
the complaint should be stricken, and did i t  commit error in sus- 
taining defendant's demurrer ore tenus? 

1. Among the paragraphs of the complaint affected by Judge 
Bryson's order are paragraphs 6, 9, and 10. 

These paragraphs, along with paragraph 7, relate to the secur- 
ing of liability insurance and waiver of governmental immunity by 
defendant as provided by G.S. 153-9(44), part of which reads as 
follows : 

"No part of the pleadings which relates to or alleges facts as to 
a defendant's insurance against liability shall be read or men- 
tioned in the presence of the trial jury in any action brought 
pursuant to this subdivision . . ." 

The statute contemplates that i t  is appropriate for the complaint 
to contain allegations regarding liability insurance and waiver of 
governmental immunity. How else could a complaint, in cases of 
this kind, survive a demurrer grounded on governmental immunity? 



158 IN T H E  COURT OF APPEALS. 

Protection against prejudice is afforded by the statute in providing 
that no part of the pleadings relating to liability insurance shall be 
read or mentioned in the presence of the trial jury. 

The cited statute also provides that any contract of insurance 
purchased pursuant to the statute must be issued by a company or 
corporation duly licensed and authorized to execute insurance con- 
tracts in this State. Paragraph 9 of the complaint sets forth the name 
of the company and an allegation that i t  is duly licensed and au- 
thorized to issue insurance contracts in North Carolina. 

We hold that the Superior Court committed error in adjudging 
that paragraphs 6, 9, and 10 of the complaint should be stricken. 
Plaintiff was not prejudiced by the striking of paragraph 8 and por- 
tions of paragraphs 13 and 17. 

2. Upon demurrer a pleading will be liberally construed with 
a view to substantial justice between the parties, giving the pleader 
the benefit of every reasonable intendment in his favor. A demurrer 
admits, for the purpose of testing the sufficiency of the pleading, the 
truth of factual averments well stated and relevant inferences of 
fact reasonably deducible therefrom. 3 Strong, N. C. Index, Plead- 
ings, $ 12, p. 624, and cases therein cited. 

Paragraphs 3, 4, and 11 of the complaint are as follows: 

"3. That  in its governmental capacity the defendant owns, 
maintains and manages the County Jail which is located ad- 
jacent to and just west of the Courthouse, and being a t  the 
southeast intersection of Second Avenue West and Church 
Street. 

'(4. That  a t  the time hereinafter mentioned, one George Brian 
was the County Jailer and one, James Phillips, was the assist- 
ant or Night Jailer, both having been appointed and placed in 
charge of said jail by the defendant. That  both the County 
Jailer and the Night Jailer were public officials or public em- 
ployees of Henderson County and both were authorized dep- 
uties sheriff on the night of October 1, 1966. 

* * * 
"11. That  a t  the time and place the plaintiff's intestate sus- 
tained bodily injuries in the County Jail resulting in his death 
a short time thereafter, the County Jailer and the Night or As- 
sistant Jailer were the duly authorized  agent.^, officials and em- 
ployees of Henderson County and were act,ing within the scope 
of their authority and within the course of their employment." 

Defendant's argument in support of its demurrer is directed to 
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the closing portion of paragraph 4, ('. . . and both were authorized 
deputies sheriff on the night of October 1, 1966," and completely ig- 
nores paragraph 3, the remaining portion of paragraph 4, and para- 
graph 11. 

In Henderson County, until 1943, the sheriff had complete care 
and custody of the jail under G.S. 162.22. The General Assembly, 
by Chapter 397, Session Laws of 1943, vcsted in the Board of Com- 
missioners of Henderson County "the authority to properly operate 
the Henderson County Jail, and to that end they may employ such 
assistants a t  such salary as in their discretion may be expedient." 
The Act further provides: "A jailer shall be appointed with the ap- 
proval of the sheriff of thc county. The jailer shall have charge of 
the prisoners who are incarcerated therein. . . ." 

A similar local act was enacted by the 1935 General Assembly 
for Alamance County. Thereafter, the case of Gowens v. Alamance, 
216 N.C. 107, 3 S.E. 2d 339, arose involving the status of the jailer. 
Pertinent principles of law declared in that case by Barnhill, J., 
(later C.J.) are applicable to the instant case. "There is no such 
position as deputy sheriff-jailer known to the law." "While these 
two offices, or positions, (deputy and jailer) are usually held by one 
person for convenience and efficiency, they are separate and distinct." 
When such person acts in a given instance, he can be acting either 
as jailer by virtue of his employment by the county or as deputy 
sheriff under his appointment by the sheriff. Gowens v. Alamance, 
supra. 

Where the grounds for demurrer invoke matters not appearing 
on the face of the complaint, the demurrer is bad as a "speaking" 
demurrer. Buchanan v. Smawley, 246 N.C. 592, 99 S.E. 2d 787. Our 
Supreme Court in Ellis v. Perley, 200 N.C. 403, 157 S.E. 29, held 
that a demurrer to the complaint upon the ground that the statute 
conferring jurisdiction on the court is unconstitutional is bad as a 
speaking demurrer. In like manner, defendant in the instant case im- 
properly attempts to attack the constitutionality of Chapter 397 of 
the 1943 Session Laws, a local act, by demurrer. 

By its speaking demurrer, defendant attempts to deny and make 
a positive plea to material allegations of the complaint, particularly 
paragraph 3, most of paragraph 4, and paragraph 11. This i t  cannot 
do, and its demurrer was improperly sustained by the Superior 
Court, 

* * * 
This action is remanded to the Superior Court of Henderson 
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County for entry of order in accordance with this opinion and re- 
manding the action to the General County Court of Henderson 
County for further proceedings. 

Error and remanded. 

CAMPBELL and MORRIS, JJ., concur. 

HUGH R. BROWN, PLAINT~F, v. A. H. ALEXANDER AND HEWEN W. 
ALEXANDER, AND SOUTHERN EXPRESS, INC., A CORPORATION, DE- 
FENDANTS. 

(Filed 17 April 1968) 

1. Appeal and Error § 28-  
An assignment of error to the signing and entry of an order by the 

court requiring defendants to be adversely examined presents for review 
the legal sufticiency of the application for examination. 

2. Bill of Discovery § % 
I n  a n  action by plaintiff to secure the specific performance of a con- 

tract to deliver corporate stock, a n  order allowing the examination of 
the records of the corporate defendant and further allowing an inquiry 
into the conduct and negotiations of the corporate defendant by which it 
may have alienated or encumbered the stock to another corporation Is 
held not authorized under plaintiff's application for the examination of 
individual stockholders whose connection with the corporation is not dis- 
closed. 

3. Same-- 
The statute allowing the examination of a n  adverse party, G.S. 1-568.10, 

does not contemplate an unrestricted "fishing expedition" through the 
record and recollections of the adversary. 

APPEAL by defendants from Beal, S.J., 1 January 1968, Schedule 
D, Session, MECKLENBURG Superior Court. 

Plaintiff instituted this civil action in Mecklenburg County Su- 
perior Court on 31 March 1967, by issuance of summons to the de- 
fendants with an order from the Clerk extending time for filing com- 
plaint. At the time of issuance of summons the plaintiff filed an AF- 
FIDAVIT AND APPLICATION FOR ADVERSE EXAMINATION OF DEFENDANTS 
ALEXANDER BEFORE FILING COMPLAINT. 

In his application for adverse examination of the individual de- 
fendants, the plaintiff states the nature of this action to be for spe- 
cific performance of a contract to deliver certain shares of stock of 
the corporate defendant, or in the alternative to recover damages. 
Paragraph 5 of the affidavit sets out the information which plaintiff 
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seeks to secure by the adverse examination of the individual defend- 
ants as follows: 

"5. That  before he can prepare his complaint i t  is neces- 
sary for the applicant to secure information from the defend- 
ants Alexander about certain matters known to the defendants 
Alexander but not to the plaint?iff; that  said information in- 
cludes the minute and other book entries in the corporate records 
of the defendant Southern Express, Inc., which the plaintiff is 
informed and believes have been removed from Mecklenburg 
County, North Carolina, and the names of all stockholders and 
directors in the period from 1963, to date; the ownership from 
time to time of the shares of stock in said corporation; the de- 
tails of the rumored arrangement under which the defendants 
may have sold out to another motor carrier known as Watkins- 
Carolina Express, Inc., or Watkins Motor Lines, thereby threat- 
ening their capacity to respond by delivery of the stock and 
possibly leaving plaintiff entitled only to money damages for 
its non-delivery; the nature of any agreement or contract or 
transaction, executed or unexecuted, by which the defendants 
may have alienated or encumbered their stock in Southern Ex- 
press, Inc.; the price or terms of said sale; to whom i t  was sold 
or to be sold and upon what terms; whether the sale has been 
approved by the Interstate Commerce Commission or other gov- 
ernmental regulatory agencies; the consideration received or to 
be received by the defendants; and all and sundry details of all 
activities and transactions of the defendants with regard to the 
Southern Express, Inc., stocks since 1964, to date, and the ex- 
planation, if any, as to why the defendants have fired the plain- 
tiff from his employment with Southern Express, Inc., without 
fault or default on his part, and failed and refused to deliver 
to him the stock which was often promised but never delivered 
and which the plaintiff believes and avers is of great monetary 
value." 

On 31 March 1967, the Assistant Clerk of Superior Court of 
Mecklenburg County entered an order requiring the individual de- 
fendants to appear before a named commissioner on 13 April 1967, 
and submit to examination in regard to the matters set out in the 
affidavit. On 7 April 1967, the defendants filed with the Clerk of Su- 
perior Court a MOTION TO VACATE ORDER FOR ADVERSE EXAM- 
INATION, and the Clerk set a hearing on the motion for 21 April 1967. 

After the hearing on 21 April 1967, the Clerk of Superior Court 
entered an order requiring the individual defendants to appear on 
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25 May 1967 before a named commissioner to be examined in re- 
gard to the matters enumerated in the order. The defendants ex- 
cepted, and appealed to a Judge of Superior Court. 

Thereafter the matter was heard by Judge Beal, who entered an 
order requiring the individual defendants to appear before a commis- 
sioner to be adversely examined. The pertinent portion of Judge 
Beal's order is as follows: 

('IT IS THEREFORE ORDERED that the defendants A. H. Alex- 
ander and Helen W. Alexander appear before Mrs. Rebecca D. 
Moore, Commissioner, a t  the office of Mr. Frank W. Orr, At- 
torney, in the Johnston Building, Charlotte, North Carolina, on 
the 2nd day of February, 1968, a t  10:OO A.M., and submit 
themselves to adverse examination in regard to the following 
matters and things: 

"1. All minutes of the corporation which describe or bear 
upon any employment agreement between any of the defend- 
ants and the plaintiff, any share of stock authorized to be is- 
sued to the plaintiff, and any transactions of the corporation 
with respect to said stock; 

"2. The details of the rumored arrangements under which 
the defendants may have sold out to another motor carrier 
known as Watkins-Carolina Express, Inc. or Watkins Motor 
Lines, thereby threatening their capacity to respond by de- 
livery of the stock and possibly leaving plaintiff entitled only 
to money damages for its non-delivery; 

"3. The nature of any agreement or contract or transac- 
tion, executed or unexecuted, by which the defendants may 
have alienated or encumbered their stock in Southern Ex- 
press, Inc.; 

"4. The price or terms of said sale; 

"5. To whom i t  was sold or to be sold and upon what 
terms ; 

"6. Whether the sale has been approved by the Interstate 
Commerce Commission or other governmental regulatory 
agencies ; 

"7. The consideration received or to be received by the 
defendants." 

The defendants appealed. 
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Craighill, Randleman and Clarkson by Francis 0. Clarkson, Jr., 
attorneys for defendant appellants. 

Frank W. Orr, and Helms, Mulliss, kfcilfillan and Johnston by 
R. Malloy McKeithen, attorneys for plaintiff appellee. 

BROCK, J. The defendants assign as error the signing and entry 
of the order by Judge Beal. This presents for review the legal suffi- 
ciency of the application for examination to support the order of 
examination. Webb v. Gaskins, 255 N.C. 281, 121 S.E. 2d 564. 

The plaintiff by his affidavit in support of his application for 
examination, by the agreed statement of case on appeal, and by the 
statement of facts in his brief, asserts that this action was instituted 
for the purpose of securing specific performance of a contract to de- 
liver stock of the corporate defendant; or, in the alternative, to re- 
cover damages for breach of the contract. 

The plaintiff's AFFIDAVITS AND APPLICATION FOR ADVERSD EXAM- 
INATION OF DEFENDAXTS ALEXANDER BEFORE FILING COMPLAINT 
states the following in paragraph 2: ". . . the failure and refusal 
of the defendants to deliver the said shares of stock which have been 
promised by the individual defendants and the issuance and delivery 
of which have been authorized by a resolution of the Board of Di- 
rectors of the corporate defendant . . ." Other than indicating in 
paragraph 4 of the application that the individual defendants own, 
or have owned, stock of the corporate defendant, there is no allega- 
tion of any connection between the individual defendants and the 
corporate defendant. The application does not disclose with whom 
the plaintiff contracted for stock of the corporate defendant. 

The application filed by the plaintiff requests the examination 
of the individual defendants, but Judge Beal's order allows an exam- 
ination of the individual defendants and of the corporate defend- 
ant's records. Paragraph 1 of Judge Beal's order allows examination 
of corporate minutes relating to some employment agreement. An 
examination of the records of the corporate defendant is not autho- 
rized under an application for examination of the individual defend- 
ants whose connection with the corporate defendant is described only 
as  stockholders, past or present; nor does i t  seem that an application 
stating the cause of action to be for specific performance would au- 
thorize an order for examination concerning some employment agree- 
ment. Also, paragraph 1 of the order allows examination of corporate 
minutes relating to transactions of t,he corporation with respect to 
said stock. This, also, was not authorized under an application re- 
questing examination of only the individual defendants. 

Paragraphs 2, 3, 4, 5, 6 and 7 of the order by their terms allow 
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inquiry into conduct and negotiations of the defendants, which in- 
cludes the conduct and negotiations of the corporate defendant. 
Such an order is not aut,horized under a request for examination of 
only the individual defendants. 

I t  may be that the two individual defendants are the sole stock- 
holders and officers of the corporation; but i t  may also be that they 
are two minority stockholders with no voice in the operation of the 
corporate defendant. The application sheds no light. 

In  any event, it seems that if the plaintiff had a contract for the 
delivery of stock of the corporate defendant, he would know with 
whom he contracted and would know when and upon what terms 
i t  was to be delivered. His application discloses none of this. 

G.S. 1-568.10 does not contemplate the issuance of a general per- 
mit for the plaintiff to embark upon an unrestricted "fishing expe- 
dition" through the records and recollections of his adversaries. 
Kohler v. Construction Co., 271 N.C. 187, 155 S.E. 2d 558. 

The order entered by Judge Beal on 18 January 1968 is reversed 
and this cause is remanded with leave to the plaintiff to file his 
complaint, or to file a proper application for adverse examination if 
he wishes, within twenty days after this opinion is certified to the 
Clerk of Superior Court of Mecklenburg County. 

Reversed and remanded. 

MALLARD, C.J., and PARKER, J., concur. 

INTERNATIONBL PAPER COMPANY, A COBPORATION, PLAINTIFF, v. MULTI- 
PLY CORPORA4TION, A CORPORATION ; WHITENILLE PLYWOOD, INC., 
A CORPORATION, DEFEITDANTS. 

(Filed 17 April 1968) 

1. sales § 10- 

In  the seller's action against two corporate defendants to recover the 
purchase price of paper cartons upon allegations that both defendants were 
engaged in a joint venture and were both liable for the indebtedness, the 
evidence of one codefendant is held sufficient to withstand aonsuit in its 
cross-action against the other defendant upon the grounds that the latter 
defendant had use of the goods sold by plaintiff and had agreed to assume 
the indebtedness incurred by the sale. 

2. Trial § 33- 
The charge in this case, when examined contextually, held not to sup- 

port the appellant's contentions that the trial court, in reviewing the evi- 
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PAPER Co. V. MULTI-PLY COBP. 

deuce, mistakenly referred to appellant's evidence as  the evidence of an- 
other party. 

3. Trial § 51- 
Where motion to set aside the verdict involves no question of law or 

legal inference, the granting of such motion is within the sound discretion 
of the trial judge and its ruling thereon is not reviewable in the absence 
of abuse of discretion. 

4. Sales § 10; Pleadings 5 8- 
In the seller's action against two corporate defendants to recover the 

purchase price of paper cartons, allegations i n  the cross-action of one de- 
fendant to the effect that  the other defendant had agreed to assume the 
indebtedness incurred jointly by the defendants are  su@cient to state a 
cause of action, and a demurrer thereto is properly overruled. 

THIS is an appeal by the defendant, Whiteville Plywood, Inc., 
from a judgment entered by Clarkson, J., a t  the 18 September 1967, 
Schedule B, Jury Session, MECKLENBURG County Superior Court. 

This case was instituted by International Paper Company (In- 
ternational) to collect an account of $1,722.99 for paper cartons to 
wrap plywood. International alleged that a t  the time of sale the de- 
fendants, Multi-Ply Corporation (Multi-Ply) and Whiteville Ply- 
wood, Inc. (Whiteville), were engaged in a joint venture and that 
the cartons were for, and used by, the joint venture. International 
claimed that Multi-Ply and Whiteville were both liable for the in- 
debtedness. Whiteville denied any indebtedness. Multi-Ply denied 
any indebtedness and in a cross-action against Whiteville alleged a 
joint venture with Whiteville and the formation of Pan-L Finishing 
Corporation (Finishing) and that any merchandise furnished by 
International was to and for the use of Finishing. Multi-Ply further 
claimed that Whiteville had purchased the interest of Multi-Ply in 
Finishing and, as part of the purchase, agreed to assume all debts of 
Finishing, including any debts incurred by Multi-Ply on behalf of 
Finishing. Multi-Ply asserted that Whiteville was primarily liable 
for any indebtedness to International, if anyone was. 

At close of the evidence of International, the motion of White- 
ville for nonsuit of International's claim against i t  was sustained. 

The following issues were submitted to the jury and answered as 
shown : 

1. What amount, if any, is International Paper Company en- 
titled to recover from the defendant, Multi-Ply Corporation, arising 
out of the matters and things alleged in the amended complaint? 

Answer: $1,722.99. 

2. Did Whiteville Plywood, Inc., assume and agree to pay the 
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amount of the indebtedness claimed by International Paper Com- 
pany as alleged in the cross-action of Multi-Ply Corporation? 

Answer: Yes. 
Judgment was entered 6 October 1967 in favor of International 

against Multi-Ply for $1,722.99 with interest thereon from 28 March 
1964, and upon payment of said judgment, Multi-Ply would be en- 
titled to recover from Whiteville for the amount of such payment. 

It is from this judgment that the defendant, Whiteville, appeals. 

Ruff, Perry, Bond, Cobb, and Wade by William H. McNair for 
defendant Multi-Ply, appellee. 

Williamson & Walton for defendant Whiteville, appellant. 

CAMPBELL, J. Whiteville claims error in the trial of this case 
for that: 

1. The evidence introduced by Multi-Ply was not sufficient to 
sustain the cross-action and the judgment as of nonsuit should have 
been entered. 

2. There were errors in the charge of the court. 

3. The trial court should have set the verdict aside. 

Mr. Manous, President of Multi-Ply, testified that the order for 
cartons in question was for the benefit of Finishing and he had so 
informed representatives of International. He further testified that 
he agreed with Mr. Wallace, President of Whiteville, for Whiteville 
to purchase the interest of Multi-Ply in Finishing and "assume the 
remaining debt of Finishing and the bills." He also testified that 
Mr. Wallace told Mr. Dalehite of International that this bill would 
be taken care of. There was other evidence on behalf of Multi-Ply 
to the effect that the order for the cartons had been placed with In- 
ternational by the plant superintendent of Finishing and that the 
cartons were used in the business of Finishing. Mr. Wallace on be- 
half of Whiteville denied using the cartons or agreeing to pay this 
particular bill to International. A factual issue for the jury was pre- 
sented. The evidence was ample to support a finding on the second 
issue in favor of Multi-Ply and there was no error in failing to non- 
suit the cross-action. 

With regard to the judge's charge to the jury, Whit<eville asserts 
error in that the trial judge in reviewing the evidence referred to 
evidence offered by International and that this constituted error, for 
the case brought by International against Whiteville had been non- 
suited a t  the close of the plaintiff's evidence. 
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A reading of the charge reveals that when the trial judge was re- 
viewing the evidence of Whiteville he said: "Now as to the Inter- 
national Paper Company, their evidence tends to show," etc. Ac- 
tually, the trial court by the use of the words "their evidence" was 
not referring to the evidence introduced by International but instead 
was reviewing and was referring to the evidence of Whiteville as  
testified to by Mr. Wallace, the President of Whiteville. We think 
the jury so understood and was not misled. When taken in context 
the charge is not objectionable. 

Whiteville assigns other errors to the charge of the trial court. 
We have reviewed all of these assignments of error and find no 

merit in them. We do not think anything would be gained by a de- 
tailed review and discussion of the charge of the trial court as no 
novel questions are presented and a detailed discussion would un- 
necessarily prolong the length of this decision. 

There was no error in failing to set the verdict aside. 
Setting aside a verdict, where no question of law or legal infer- 

ence is involved, is a matter within the sound discretion of the trial 
judge. In  the absence of abuse of discretion i t  is not reviewable on 
appeal. Pruitt v. Ray, 230 N.C. 322, 52 S.E. 2d 876. 

Whiteville shows no abuse of discretion and instead ties this 
claimed error to a demurrer ore tenus asserted in this Court for the 
failure of the cross-action of Multi-Ply to state a cause of action. 

The answer of Multi-Ply alleges that in March 1964 Multi-Ply 
and Whiteville entered into an agreement whereby Whiteville would 
purchase the interest of Multi-Ply in Finishing; that a s  a part of 
the purchase price, Whiteville agreed that i t  would assume and pay 
all outstanding debts incurred by Finishing and all outstanding debts 
incurred by Multi-Ply for or on behalf of Finishing; that prior to 
this agreement Finishing had ordered and received some or all of 
the merchandise described in the complaint filed by International. 

We are of t.he opinion and hold that this cross-action filed by 
Multi-Ply sets forth a cause of action against Whiteville and the 
demurrer ore tenus is overruled. 

Affirmed. 

BROCK and BRITT, JJ., concur. 
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ANNIE M. SIMMS AND HUSBAND, RICHARD J. SIMMS, v. E L I Z B E T H  
REID JONES HAWKINS; JAMES L. REID; ANDREW A. REID; AND 

ANNIE M. SIMMS, AS ADMINIST~ATT~IX OF THE ESTATE O F  DAISY E. 
STOWE. 

(Filed 17 April 1!368) 

1. Mortgages and Deeds of Trusts § 13- 
A mortgagee or trustee in a deed of trust takes the legal title to the 

property merely a s  security for payment of the debt. 

The estate of a mortgagee or a trustee in a deed of trust is a determin- 
able fee terminating the instant the debt is paid or other condition of the 
mortgage or deed of trust is performed. 

3. Wills § 39; Mortgages and Deeds of Trust 8 13- 
Under a will devising a 1% estate in realty to  testator's wife "with the 

right and power to mortgage, sell, or lease the same, a t  her discretion," 
with remainder over to testator's daughter, the execution of a deed of 
trust on the property by the life tenant is hew not to divest the remainder 
interest of the daughter since the deed of trust, not having been foreclosed, 
is merely security for a debt and does not alter the estate. 

APPEAL by defendant Andrew A. Reid from Clarkson, J., 15 Jan- 
uary 1968 Schedule "C" Non-Jury Session of MECKLENBURG Superior 
Court. 

This is an action for a declaratory judgment to determine the 
ownership of certain funds now held by the Clerk of the Superior 
Court of Mecklenburg County. The case was submitted to the Su- 
perior Court upon an agreed statement of facts, summariaed as 
follows: 

Leo N. Stowe died testate in January, 1963, leaving certain real 
estate in the City of Charlotte. The pertinent provision of his will is 
as  follows: 

"SECOND, I give, devise and bequeath to my beloved wife, Daisy 
E. Stowe, all of my right, title and interest whatsoever in all of 
my property, both personal and real, wheresoever situated, in- 
cluding that real estate located in the District of Columbia and 
in the City of Charlotte in the State of North Carolina, for, and 
during the period of her natural life, hereby granting unto my 
wife the right and power to mortgage, sell, or lease the same, a t  
her discretion, both as to time and the selling price; and after 
her death, I hereby devise the remainder of my real estate to 
my daughter, Annie M. Simms, absolutely, and in fee simple. 
All the rest and residue of my estate, both real, personal and 
mixed, I give, devise and bequeath to my wife, Daisy E. Stowe, 
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and to my daughter, Annie M. Simms, share and share alike, as  
tenants in common." 

On 8 July 1963, Daisy E. Stowe executed a deed of trust convey- 
ing the Charlotte property to trustees for First Federal Savings and 
Loan Association of Charlotte to secure a loan for $6400.00. Said 
deed of trust was on the customary form and included the usual 
covenants to the effect that grantor was seized of the property in fee 
with the right to convey the same in fee simple; provided that if the 
deed of trust were foreclosed, the proceeds, after payment of the in- 
debtedness, expense of sale, etc., would be paid to the grantor; and 
that the terms and conditions of the deed of trust would bind, and 
the benefits inure to, the heirs of the grantor. 

On 7 August 1963, Daisy E. Stowe died intestate, leaving as her 
heirs, two daughters and two sons. Defendant Andrew A. Reid is 
one of the sons and plaintiff Annie M. Simms is one of the daughters, 
she being a child of the marriage of Leo and Daisy Stowe; the other 
three were children of Daisy by a previous marriage. 

Thereafter, the Housing Authority of the City of Charlotte con- 
demned the property covered by the deed of trust and the proceeds 
of the condemnation action were paid to the Clerk of Mecklenburg 
Superior Court to be held pending determination of ownership. 

The indebtedness secur,e-d by the deed of trust has been paid or 
will be paid from the condemnation action proceeds and there will 
be no foreclosure of the deed of trust. 

The Superior Court entered judgment adjudging that plaintiff 
Annie M. Simrns is entitled to the balance of the proceeds after pay- 
ment of the Savings and Loan Association indebtedness and the costs 
of the action. Defendant Andrew A. Reid, through his guardian ad  
litem, appealed. 

Mark B. Edwards, attorney and Guardian ad Litem for defend- 
ant appellant Andrew A. Reid. 

Reginald S. Hamel, attorney for plaintiff appellees. 

BRITT, J. IS a remainder interest in devised real estate cut off 
by the mere execution of a deed of trust by the life tenant who has 
discretionary power to mortgage, sell, or lease? 

We hold that under the facts presented in this case, i t  is not. 
Upon the execution of a mortgage or deed of trust on real estate, 

legal title to the land vests in the mortgagee or trustee, as  the case 
may be, but only as security for the payment of the debt. Gregg v. 
Williamson, 246 N.C. 356, 98 S.E. 2d 481, and cases cited therein. 
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The estate of a mortgagee, or trustee in a deed of trust, is a de- 
terminable fee terminating the instant the debt is paid or other con- 
dition of the mortgage or deed of trust is performed. Gregg v. Wil- 
liamson, supra. Barbee v. Edwards, 238 N.C. 215, 77 S.E. 2d 646. 

In  the case a t  bar, the real estate in question was devised to Daisy 
Stowe "during the period of her natural life, with the right and 
power to mortgage, sell, or lease the same, a t  her discretion." She 
exercised her power to "mortgage" the property -nothing more- 
and when the debt secured by the mortgage (deed of trust) is paid, 
thereby preventing foreclosure of the instrument, the estate con- 
veyed by the deed of trust completely terminates. 

Appellant cites and strongly relies on the case of Hicks v. Ward, 
107 N.C. 392, 12 S.E. 318. Our holding in the instant case is not in- 
consistent with Hicks. 

The opinion in Hicks does not disclose the nature of the action 
before the court and does not state whether or not the mortgage 
involved in the action had been foreclosed. From the original record 
in the case, we find that the Hicks case was an action to foreclose the 
mortgage referred to therein and to determine who would receive the 
proceeds from the sale of the land after paying the indebtedness se- 
cured by the mortgage, expense of the sale, etc. 

In Hicks the parties agreed "to rest the decision upon the con- 
struction of said will in reference to the authority of the said Hicks 
to execute the mortgage in question." The testamentary provision in 
question was to "Edward, in trust for such person, or persons, and 
use, or uses, as he (should) by deed or will appoint, and until, and 
in default of, such appointment in trust, for the sole and separate 
and exclusive use and benefit of his daughter-in-law Harriet (wife 
of said Edward), during her life and a t  her death to be equally di- 
vided between the children," e t ~ .  The Supreme Court held that this 
very clearly conferred upon Edward a general power of appointment 
and under i t  he had the power to appoint to his own use and execute 
a valid mortgage. 

We also find in Hicks the following: 

"The other question to be determined is, whether the execution 
of the mortgage was such an appointment or revocation as to 
wholly defeat the trusts declared in the will. It is argued that, 
conceding the power to execute the mortgage, its execution was 
but an appointment or revocation pro tanto, leaving the equity 

' of redemption, or the surplus after a sale, subject to the trusts 
above mentioned. This, as a general proposition, is well estab- 
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lished by the authorities, as in equity mortgages are considered 
as only securities for money, and no alteration in  the estate is 
made thereby. 1 Sugden Powers, 361. (Emphasis added). 
"It is equally well settled that where there is not only a mort- 
gage, but an ulterior disposition inconsistent with the former 
(uses), i t  will operate in equity as a total appointment or revo- 
cation, unless there be a declaration that i t  shall be an appoint- 
ment or revocation only pro tanto. Sugden, supra, 4 Cruise Dig., 
202." 

The court then declared that the provision in the Hicks mort- 
gage providing that "the overplus is to be paid over to the said Ed- 
ward H. Hicks, his heirs, executors, administrators or assigns" con- 
stituted a plain manifestation of the intention of the donee of the 
power to revoke the settlement and assume entire dominion over the 
estate. 

We summarize some of the distinctions between Hicks and the 
instant case: In Hicks there was a general power of appointment, 
by deed or will; in the instant case there is only the power to mort- 
gage, sell or lease. In  Hicks there was a foreclosure of the mortgage, 
thereby fully implementing the terms and conditions of the mort- 
gage; in the instant case there is no foreclosure of the deed of trust* 
and "no alteration in the estate is made thereby." 

We have carefully reviewed the record in this case and find no 
prejudicial error. 

The judgment of the Superior Court is 
Affirmed. 

CAMPBELL and BROCK, JJ., concur. 

ROBERT B. ASHLEY, EMPLOYEE, V. RENT-A-CAR COMPANY, INC., EM- 
PLOYER AND COSMOPOLITAN INSURANCE COMPANY, CARRIEE. 

(Filed 17 April 1968) 

1. Master and Servant 3 9& 
G.S. 97-88 authorizes the Industrial Commission to award a fee to claim- 

ant's attorney as a part of the costs of an appeal by the insurer only when 
its decision orders the insurer to make or to continue payments of com- 
pensation to the claimant. 

2. Sam- 
The Industrial Commission is not authorized by G.S. 97-88 to award 
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fees to a claimant's attorney as part of the costs where its decision relates 
only to an award of medical and hospital expenses, since such expenses do 
not constitute compensation under the Workmen's Compensation Act. 

3. Master and Servant 3 85- 

The Industrial Commission is a creature of the General Assembly and 
its jurisdiction is limited to that prescribed by statute. 

THIS is an appeal from an order of the Industrial Commission 
filed 6 November 1967. 

The facts and background of this case are fully set out in the 
decision of the Supreme Court reported in 271 N.C. 76, 155 S.E. 2d 
755, and all of the facts will not be repeated. 

Hofler, Mount & White by  Richard M. Hutson, 11, for plaintiff 
appellee. 

Spears, Spears, Barnes & Baker for defendant appellants. 

CAMPBELL, J. The question presented is whether the Industrial 
Commission committed error in ordering that $1,400 of counsel fees 
for plaintiff's counsel be paid by defendants as part of the costs pur- 
suant to G.S. 97-88. 

After the decision of the Supreme Court, counsel for the employee 
petitioned the Industrial Commission to tax against the insurer, as 
part of the costs, a reasonable fee for the services rendered the in- 
jured employee, due to the "persistent appeals from the award of the 
North Carolina Industrial Commission." 

The petition itemized in detail the various services rendered and 
the time consumed. Arguments were held on the petition on 16 Oc- 
tober 1967 and thereafter the Commission entered an order approv- 
ing counsel fees in the amount of $2,400. Of this sum, $1,400 was or- 
dered paid by the defendant insurer as a part of the court costs pur- 
suant to the provisions of G.S. 97-88. 

It is from this order that the present appeal comes. 
There is no controversy as to the reasonableness of the fee al- 

lowed. 
This case presents a hardship situation with persistent appeals 

by the insurer from the Hearing Commissioner to the Full Commis- 
sion, to  the Superior Court, and to the Supreme Court. On each ap- 
peal, the insurer was unsuccessful, but the fact remains that the 
award throughout has been for medical treatments and a t  no time 
a "money allowance payable to the employee." 

Under a differently worded Statute, the Florida Court has held 
that the award of compensation is not a prerequisite to the allowance 
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of attorney fees and the only requirement is "the successful prosecu- 
tion of his claim" by the injured employee. Ringling Bros.-Barnunz 
& Bailey Combined Shows, Inc., v. Jones, 134 So. 2d 244 (Fla. 1961), 
and City of Miami Beach v. Schiflman, 144 So. 2d 799 (Fla. 1962). 

G.S. 97-88 authorizes reasonable attorney's fees as a part of the 
bill of costs, only when the decision "orders the insurer to make, or 
to continue payments of compensation to the injured employee." 

Whether medical expenses, such as hospitals, doctors, and nurses, 
are to be considered within the term "compensation" has previously 
been decided and is no longer an open question. In  the case of 
Morris v. Chevrolet Company, 217 N.C. 428, 8 S.E. 2d 484, the 
Court held: "The term 'compensation' means the money allowance 
payable to an employee or to his dependents, etc. The statute in- 
cluded funeral benefits, but omitted hospitals, doctors, and nurses." 
This case conclusively held that medical expenses, such as hospitals, 
doctors, and nurses, are not to be considered as %ompensation." See 
also Ivey v. Prison Department, 252 N.C. 615, 114 S.E. 2d 812; 
Thompson v. Railroad, 216 N.C. 554, 6 S.E. 2d 38; Whitted v. Palmer- 
Bee Co., 228 N.C. 447, 46 S.E. 2d 109. 

In the absence of an order requiring "the insurer to make, or to 
continue payments of compensation to the injured employee," the 
Commission has no authority to award attorney's fees paid by the 
insurer. 

The North Carolina Industrial Commission is a creature of the 
General Assembly and has a special or limited jurisdiction created 
by Statute and confined to its terms. Bowman v. Chair Company, 
271 N.C. 702, 157 8.E. 2d 378. 

The Statute does not permit the award of attorney's fees in this 
instance and, no matter the laudatory purpose involved, this Court 
is bound by the doctrine les scripta est. 

Reversed. 

MORRIS and PARKER, JJ., concur. 

A. L. BUMGARNER v. WAYNE L. SHERRILL. 

(Filed 17 April 1968.) 
1. Courts g 7- 

Jurisdiction of the Superior Court over appeals from the District Oourt 
continues for civil cases tried in the District Court for which notice of 



appeal was given on or before 30 September 1967. G.S. 7A-35(a) ; Supple- 
mentary Rules of the Supreme Cburt No. 14. 

2. Appeal and Error 5 1- 
The Court of Appeals has jurisdiction in civil cases in which notice of 

appeal is given on and after 1 October 1967 to the Appellate Division 
from the District Court. G.S. 78-35,(c). 

3. Courts § 7; Appeal and Error § 1- 

Where notice of appeal was given before 1 October 1967 in a civil case 
in the District Court, the Court of Appeals is without jurisdiction to en- 
tertain appeal from the District Court, and the appeal is accordingly dis- 
missed. 

APPEAL by defendant from Snyder, J., a t  the 25 September 1967 
Civil Session of the District Court of CATAWBA County. 

This is a civil action which was originally instituted in the Su- 
perior Court for Catawba County on 31 October 1966 in which 
plaintiff sought judgment against defendant in the sum of $550.00 
for rental alleged to be due on real property and in the sum of 
$1170.00 for damages alleged to have been caused to plaintiff's prop- 
erty by acts of the defendant. Defendant answered, denying liability 
and counterclaiming for $2905.98 alleged to be due him from plain- 
tiff by reason of expenditures made by defendant in improving plain- 
tiff's land. After the case was instituted and effective on the first 
Monday in December, 1966, the District Court was established in 
the Twenty-fifth Judicial District, which included Catawba County. 
On 4 September 1967 Judge Sam J. Ervin, 111, the Judge presiding 
over the Superior Court of Catawba County, on motion of plaintiff 
signed an order transferring the case to the Civil Docket of the 
District Court Division of the General Court of Justice. A jury trial 
being waived, the case was heard on 25 September 1967 before Dis- 
trict Judge Keith S. Snyder, who signed judgment dated 25 Septem- 
ber 1967 and filed 27 September 1967 in which he made findings of 
fact and adjudged that plaintiff recover a total of $950.00 of the de- 
fendant for rental and damages. In open court a t  the time of the 
hearing on 25 September 1967 defendant, through counsel, gave notice 
of appeal. 

William H. Chamblee for defendant appellant. 
J. Carroll Abernethy, Jr., for plaintiff appellee. 

PARKER, J. Insofar as the record docketed in this Court dis- 
closes, the only notice of appeal from the judgment of the District 
Court in this case was that given by defendant's counsel in open 
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court a t  the time of the hearing before the District Judge on 25 
September 1967. The transcript of the proceedings a t  that hearing 
does not disclose to what court i t  was intended the appeal should be 
taken. G.S. 7A-35(a) provides that the jurisdiction of the Superior 
Court over civil appeals from the District Court continued for civil 
cases tried in the District Court in which notice of appeal was given 
on or before 30 September 1967. See also, Rule 14 of Supplementary 
Rules of the Supreme Court, 271 N.C. a t  page 748. Causes in which 
notice of appeal is given on and after 1 October 1967 to the Appel- 
late Division from the District Court in civil cases shall be filed with 
the Clerk of the Court of Appeals. G.S. 7A-35(c). Since the notice of 
appeal in this case was given before 1 October 1967, the appeal 
should have been made to the Superior Court, and the Court of Ap- 
peals has no jurisdiction. Accordingly the appeal is 

Dismissed. 

MALLARD, C.J., and B ~ o c s ,  J., concur 

STATE OF NORTH CAROLINA V. BILL HAMLIN. 
(Filed 17 April 1968.) 

APPEAL by defendant from Martin, J., a t  the 27 November 1967 
"A" Term, BUXCOMBE County Superior Court. 

The defendant, charged in a valid warrant with assault on a fe- 
male, was tried and convicted in the General County Court of Bun- 
combe County. From a sentence of two years, he appealed to the 
Superior Court. The jury returned a verdict of guilty as charged, and 
a 12 months sentence was imposed, from which defendant appeals. 

Attorney General T.  W .  Bruton and Deputy Attorney General 
James F. Bulloclc for the State. 

Dennis J.  Winner for defendant appellant. 

MORRIS, J. The defendant has appealed this case as he had a 
right to do under the laws of the State of North Carolina. Further, 
a s  was his right, he requested counsel; and the court, upon a de- 
termination of indigency, appointed counsel to perfect his appeal. 
Counsel, with commendable candor, stated to the Court that his dili- 
gent search of the record disclosed no error. Defendant, therefore, 
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through his counsel, excepted to the judgment and requested this 
Court to review the record, and if error be found, grant a new trial. 

The record discloses that the evidence for the State was more than 
sufficient for submission to the jury. The charge of the court cor- 
rectly applied the law to the evidence and fairly presented the con- 
tentions of both the State and the appellant. The jury, after delib- 
eration, returned a verdict of guilty as charged. The sentence is within 
the statutory limit. 

We have reviewed the record and find 
No error. 

CAMPBELL and BRITT, JJ., concur. 

PEGGY LOUISE CLARKE v. RONALD EUGENE HOLMAN AND HUGHEY 
FRED TOWNSEND. 

(Filed 24 April 1968.) 

1. Automobiles $5 10, 7 5 -  
Evidence that defendant had stopped his truck on the highway prepara- 

tory to making a left turn to permit oncoming traffic to pass is held in- 
s f lc ien t  to sustain an allegation that defendant was negligent in stopping 
on the main traveled portion of s highway without just cause or emerg- 
ency, this being a legitimate purpose for  stopping on the highway. 

2. Automobiles $ 9- 
G.S. 20-154(a) requires a motorist to give a signal before stopping or 

turning from a direct line of travel only when the operation of another 
vehicle will be affected thereby. 

3. Automobiles §§ 55, 58, 87- Evidence held insufficient to show neg- 
ligence by  defendant's fa i lure  to give t u r n  signal m d  to show insulat- 
i n g  negligence by codefendant. 

Evidence that defendant had stopped his truck on the highway prepar- 
atory to  making a left turn without signalling his intention to stop or to  
turn left, that defendant's truck was completely stopped when first ob- 
served by p la in t3  and by a codefendant, that while waiting for oncoming 
traffic to pass, the defendant's truck was struck from the rear by the co- 
defendant's vehicle, which then struck plaintiff's oncoming vehicle, and 
that the codefendant did not see the defendant's truck in time to have 
avoided striking it  even if defendant had signalled, is held insflcient to 
be submitted to the jury on the issue of defendant's negligence in failing 
to  give the signals required by G.S. 20-154, since the operation of no other 
vehicle was affected by defendant's action of stopping and since the statute 
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does not require defendant to signal his intention to turn left until he has 
started to do so. Conceding negligence by defendant in failing to give sig- 
nals, his negligence had come to rest and was insulated by the negligence 
of the codefendant in failing to see defendant's truck in time to avoid the 
collision. 

BRITT, J., dissenting. 

APPEAL from Ervin, J., 23 October 1967 Regular Civil Session of 
CALDWELL Superior Court, by the defendant Townsend. 

This action was instituted for the recovery of damages for per- 
sonal injuries as a result of an automobile accident which occurred 
a t  6:45 a.m., during daylight, on 4 May 1966 on Rural Paved Road 
1001 about six miles south of the town of Lenoir, Caldwell County, 
North Carolina. 

The jury found both defendants negligent and awarded damages 
in the amount of $20,000. 

The defendant Townsend assigns error for the failure of the trial 
court to nonsuit the action as to him a t  the close of all of the evi- 
dence. 

The defendant Holman did not appeal. 

West & Groome for plaintiff appellee. 
James C. Smathers and Larry W. Pitts for defendant Townsend 

appellant. 

CAMPBELL, J. Rural Paved Road 1001 ran in a northerly-south- 
erly direction and was known locally as the Connelly Springs Road. 
At a point about six miles south of Lenoir, Rural Paved Road 1136 
intersected the Connelly Springs Road from the west only, forming 
a "T" intersection. From the intersection south, the Connelly Springs 
Road is straight and level for a distance of 528 feet according to the 
investigating highway patrolman and for a distance of a t  least 300 
feet according to the defendant Holman. From the intersection north, 
the Connelly Springs Road was straight and level for about one- 
half a mile. The Connelly Springs Road was a paved road approxi- 
mately 20 feet wide with shoulders approximately four feet wide on 
each side. There was a marked center line and the weather was clear 
and dry. 

The speed limit for vehicular traffic was 55 miles per hour. 
The plaintiff Clarke was driving a 1964 Nash Rambler auto- 

mobile in a southerly direction a t  a speed of approximately 45 miles 
per hour. Behind her, Cecil Dennis Gragg was driving a 1957 Ford 
automobile and was some five car lengths behind the plaintiff Clarke. 
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There were several vehicles in front of the plaintiff Clarke proceed- 
ing, likewise, in a southerly direction. 

When the plaintiff Clarke was some 1700 feet north of the inter- 
section, she observed a 1953 Chevrolet pickup truck operated by the 
defendant Townsend stopped in the road in the lane designated for 
northbound traffic. She did not observe any signals being given by 
the defendant Townsend. The pickup truck was not equipped with 
mechanical turn signals. At all times she observed the Chevrolet 
pickup truck of the defendant Townsend, i t  was sitting '(dead still" 
in the road. Just as she reached the intersection, she was struck by a 
vehicle that she had not observed prior to that time. 

The witness Gragg, who was driving the Ford automobile imme- 
diately behind the plaintiff Clarke, likewise observed the Townsend 
truck, and i t  was sitting still when he first observed it. Gragg further 
saw the defendant Holman driving a 1966 Ford pickup truck in a 
northerly direction come up behind the Townsend truck and saw 
Holman swerve off of the Townsend truck "that was stopped there 
and struck the Peggy Clarke car." 

After striking the Clarke vehicle, Holman ran into the Gragg 
automobile. 

The defendant Holman testified that he saw the Townsend ve- 
hicle sitting in the road but did not see Townsend giving any signal. 
Holman testified that he never saw the Townsend vehicle when he 
came around the curve a t  least 300 feet away and that he had not 
seen i t  previously along the highway. He testified that the first time 
he saw it, i t  was stopped on its side of the road headed directly north 
in the lane of traffic and not turned in any direction. He said that he 
did not see the pickup truck of the defendant Townsend until i t  was 
too late for him to stop. He testified that if he had seen the Town- 
send vehicle when 150 feet away from it, he would have been able to 
stop but that he did not see i t  until he was too close to stop. The 
evidence showed Holman's 1966 Ford pickup truck skidded 57 feet 
and struck the Townsend vehicle in the left rear and then crossed 
into the southbound lane and struck the vehicle of the plaintiff 
Clarke and came to rest after striking the vehicle of the witness 
Gragg. 

The defendant Holman testified that, while he had not seen the 
defendant Townsend give any signals, if'there had been a hand sig- 
nal he could not have stopped, because he did not see the vehicle 
until he was too close to stop. He was within 100 feet of the stop- 
ped vehicle before he saw it. He gave no explanation as to why he 
had not seen the Townsend vehicle prior to that time. 

Townsend testified that on reaching the intersection he stopped 
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for the purpose of making a left turn; that he gave a hand signal in- 
dicating his intention to turn left but, because of oncoming traffic, 
was not able to make a turn; and that he had been sitting there for 
a half a minute or more, possibly 45 seconds, when he heard brakes 
and tires squalling and looked in the mirror and saw the truck of 
Holman sliding towards him sideways. He took his hand in and 
braced himself on the steering wheel. 

The plaintiff in her complaint alleges that the defendant Town- 
send was negligent in that: 

1. He failed to give a signal of his intention to stop. 

2. He failed to give a signal of his irkention to make a left 
turn. 

3. He stopped on the main traveled portion of a public highway 
without just cause or an emergency. 

All of the evidence was to the effect that the defendant Town- 
send stopped preparatory to making a left turn, that it was neces- 
sary for him to remain in a stopped position in order to permit on- 
coming traffic to pass, and that there was no intent to break the con- 
tinuity of the travel. This being a legitimate purpose for stopping 
on the highway, the evidence on behalf of the plaintiff does not sus- 
tain the third allegation of negligence. Royal v. McClure, 244 N.C. 
186, 92 S.E. 762. 

With regard to the other two allegations of negligence, namely: 
the failure to give a signal of intention to stop and the failure to 
give a signal of an intention to turn left, the statute provides: "The 
driver of any vehicle upon a highway before starting, stopping or 
turning from a direct line shall first see that such movement can be 
made in safety, and if any pedestrian may be affected by such move- 
ment shall give a clearly audible signal by sounding the horn, and 
whenever the operation of any other vehicle may be affected by such 
movement, shall give a signal as required in this section, plainly 
visible to the driver of such other vehicle, of the intention to make 
such movement." G.S. 20-154(a). 

It is to be noted that the statute provides, "whenever the opera- 
tion of any other vehicle may be affected by such movement." Ac- 
cordingly, whenever the operation of another vehicle will not be af- 
fected by starting, stopping, or turning, no signal is required by the 
statute. 

"The plaintiff having first looked in both directions, and having 
observed no automobile or other vehicle approaching from either di- 
rection, was under no obligation, by virtue of the statute, to give any 
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signal of his purpose to turn to his left and enter the driveway to 
his home. H e  was therefore not negligent as a matter of law in fail- 
ing to give a signal before he turned to his left and crossed the high- 
way for the purpose of entering the driveway to his home." Stovall 
v. Ragland, 211 N.C. 536, 190 S.E. 899. 

I n  the instant case the plaintiff, according to her testimony, when 
she was 1700 feet to the north of the intersection saw the vehicle of 
the defendant Townsend sitting still. No one testified to seeing the 
vehicle of the defendant Townsend moving. So far as the evidence 
on behalf of the plaintiff reveals, the defendant Townsend was prop- 
erly stopped on the highway and, under the statute, i t  was not in- 
cumbent upon him to give a signal of his intention to turn left until 
he started to do so because the statute states: "before." The evidence 
in the instant case shows no requirement on the part of Townsend 
to give any signal. 

If i t  be conceded that the defendant Townsend was in any way 
negligent in failing to give a signal indicating that he was stopped 
or indicating that he was intending to make a left turn, such negli- 
gent act on the part of the defendant Townsend under the evidence 
of this case was dormant and a t  rest. 

The defendant Holman testified that if he had seen the Town- 
send vehicle when he was 150 feet from i t  he could have stopped, 
and that he ran into i t  simply because he did not see i t  until he was 
too close to i t  to stop. He gave no explanation as b why he had 
failed to see the vehicle previously, even though there was nothing 
to impede his vision of the vehicle. 

If the defendant Townsend was in any way negligent, his neg- 
ligence was insulated by the active negligence of the defendant Hol- 
man, and this case is controlled by the doctrine of insulated negli- 
gence as set forth in Smith v. Grubb, and Construction Company v. 
Grubb, 238 N.C. 665, 78 S.E. 2d 598, and Potter v. Frosty Morn 
Meats, Inc., 242 N.C. 67, 86 S.E. 2d 780. 

We have read and considered all of the cases cited in the appel- 
lant's brief. In  each of those cases, all of the vehicles were moving 
a t  the time of the collision, and the facts are readily distinguishable 
from the facts involved in the instant case. 

In  the instant case, the trial court was in error in failing to sus- 
tain the motion for judgment as of nonsuit on behalf of the defend- 
ant  Townsend. 

Reversed. 

MORRIS, J., concurs. BRITT, J., dissents. 
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BRITT, J., dissenting: Defendant Townsend's principle assignment 
of error relates to the failure of the trial court to nonsuit the action 
as to him. 

A motion to nonsuit presents the question whether the evidence 
considered in the light most favorable to plaintiff is sufficient to be 
submitted to the jury. Discrepancies and contradictions in plaintiff's 
evidence are for the jury, not the court. Plaintiff is entitled to every 
reasonable inference to be drawn from his evidence. Cutts v .  Casey, 
271 N.C. 165, 155 S.E. 2d 519. 

A decision in this case depends upon the construction of portions 
of G.S. 20-154. Plaintiff contends that under the facts in this case 
this statute required defendant Townsend to give a signal continu- 
ously for the last 200 feet before stopping or making a turn and to 
continue signaling until his movement was completed. (Emphasis 
added). 

Our research fails to disclose that our Supreme Court has said 
whether or not a motorist situated as defendant Townsend was in 
this case must continue signaling until his left turn movement 5s 
completed. I fear that the construction given in the majority opinion 
is too strict. 

Subsection (b) of G.S. 20-154, after describing the signal to be 
given, states that  "all signals shall be maintained or given continu- 
ously for the last one hundred feet (two hundred feet where speed 
limit is 45 miles per hour or more) traveled prior to stopping or 
making a turn." (Emphasis added). In  the instant case, a turn was 
not made when defendant Townsend stopped a t  the intersection. 

In my opinion, the trial court properly submitted the case for 
jury determination and I vote to affirm. 

WM. MUIRHEAD CONSTRUCTION COMPANY, INC. V. HOUSING AU- 
THORITY OF THE CITY OF DURHAM, NORTR CAROLINA, AND 
NATIONAL SURETY CORPORATION. 

(Filed 24 April 1968.) 

1. Trial 3 5 6 -  

In a trial before the judge without a jury, the ordinary rules as to the 
competency of evidence which are applicable in a jury trial are to some 
extent relaxed, since the judge with knowledge of the law is able to dim- 
inate incompetent and immaterial testimony, but if incompetent evidence 
is admitted, the presumption arises that it was disregarded and did not 
influence the judge's findings. 
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Co~s~aurmon Co. v. HOUSING A m ~ o a r m  
- - 

2. Principal and  Surety § 8- 
The evidence in this case is held sufficient to withstand motion for non- 

suit and to support the trial court's findings and conclusions of law in 
plaintiff's action to cancel a bid bond posted on a bid for a general con- 
struction contract of public housing apartments and to enjoin the for- 
feiture or enforcement thereof. 

3. Contracts § % 

An essential element of every contract is mutuality of agreement; the 
parties thereto must assent to the same thing in the same sense, and their 
minds must meet a s  to all the terms, and if any portion of the proposed 
terms is not settled or no mode agreed upon by which i t  may be settled, 
there is no agreement. 

4. Contracts § 3- 
Unless an agreement to make a future contract is  definite and certain 

upon the subjects to  be embraced therein, i t  is nugatory; consequently, 
the acceptance of a proposition to make a contract, the terms of which 
are  to be subsequently fixed, does not constitute a binding agreement. 

5. Contracts § 1% 
The heart of a contract is the intention of the parties. 

6. Same- 
Ambiguity in a written contract is to be inclined against the party who 

prepared the writing. 

APPEAL by defendant Housing Authority from Bailey, J., 16 Oc- 
tober 1967 Civil Session of DURUAM Superior Court. 

This is a civil action to cancel and return plaintiff's bid bond 
posted on a bid for the general construction contract of housing 
apartments and to enjoin the forfeiture or enforcement thereof. 

It was stipulated in the Court below that the plaintiff, Wm. 
Muirhead Construction Company, Inc., is a corporation organized 
and engaged in the business of general construction in the State of 
North Carolina; that the defendant Housing Authority of the City 
of Durham, North Carolina, was duly incorporated and acting pur- 
suant to Chapter 157 of the "Housing Authorities Law" of North 
Carolina. It was further stipulated that the National Surety Corp- 
oration is a New York corporation duly qualified to carry on a 
surety and bond insurance business in this State. 

Jury trial was waived by all parties. Plaintiff and defendants 
offered evidence, both oral and documentary. The trial judge made 
detailed findings of fact and conclusions of law. 

The facts as found by Judge Bailey are summarized as follows: 

(1) Defendant Housing Authority issued invitations for bids 
for Housing Project NC-13-7 to be located in the City of Durham 
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and to be comprised of 82 dwelling buildings containing 200 family 
dwelling units, together with a management and maintenance build- 
ing. Separate bids were invited for the general construction and the 
bids were to be received and opened on 30 November 1965. As a 
part of the invitation for bids, there was submitted to proposed bid- 
ders certain instructions for bidders and forms of bid, bid bond and 
contract, and form of performance and payment bond; also certain 
general conditions, special conditions, unit price agreements, tech- 
nical specifications and drawings and addenda, all prepared by de- 
fendant Housing Authority or under its direction or by architects 
and engineers selected by it. 

(2) On 30 November 1965, plaintiff submitted a bid. The bids 
were opened and it was determined that the bid submitted by plain- 
tiff a t  a price of $2,337,000 was lowest and was $277,786 below the 
next lowest bid. Two other bids were slightly higher than the second 
lowest. 

(3) Plaintiff submitted its bid to defendant Housing Authority 
on the prescribed bid form and also deposited a bid bond executed 
by plaintiff, as principal, and defendant Surety Corporation, as 
surety, on the prescribed form. The penal sum of said bond is $116,850, 
representing five per cent of plaintiff's bid. 

(4) The instructions to bidders, Section 12, which is a part of 
the specifications, contained the following language: "12 (a).  Sub- 
sequent to bid opening, and prior to and as a condition of award 
(emphasis as in original), the successful bidder shall negotiate with 
the local authority and agree upon mutually acceptable unit prices 
for the items listed in Section 8 of the special conditions and con- 
forming to the terms thereof." Section 8 of the Special Conditions 
contains nineteen separate items. 

( 5 )  "Off-site Borrow" in the general contracting business is a 
term meaning earth or similar material obtained from a place other 
than the construction site and used to raise the elevation of the con- 
struction site. The specifications do not mention the need for off-site 
borrow in connection with Project NC-13-7. 

(6) Section 3(a)  of the general conditions of the specifications, 
which form a part of the contract, provides, in part, as follows: "Ex- 
cept as otherwise specifically stated in the contract, the contractor 
shall provide and pay for all materials, labor, tools, equipment, 
water . . . and all other services and facilities of every nature 
whatsoever necessary to execute the work to be done under the con- 
tract. . . ." 

(7) Division I of the specifications contains a large number of 
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specific items relating to excavation, filling and grading for Project 
NC-13-7. Item 13 thereof requires the contractor to remove from 
the site and dispose of all debris and excess excavated material. (Em- 
phasis supplied.) Nowhere in said division does i t  appear specifically 
that off-site borrow would be required. 

(8) From a technical analysis of the drawings i t  could be de- 
termined that between 40,000 and 60,000 cubic yards of off-site bor- 
row would be required. The engineers who prepared the drawing for 
the grading of this area made such a determination and advised the 
architect of this fact prior to the time invitations to bid were sub- 
mitted to prospective bidders. The architect and the engineer were 
responsible for preparation of the specifications and Division I was 
the particular re~ponsibility of the engineer. 

(9) When the plaintiff's bid was prepared and submitted, the 
plaintiff did not consider that off-site borrow would be required. 

(10) The plaintiff raised the question of off-site borrow and of 
rock excavation a t  the first meeting of the plaintiff and defendant 
Housing Authority in Atlanta, Georgia, on the morning of 7 De- 
cember 1965. At this time, the representative of the defendant Hous- 
ing Authority refused to agree that rock excavation or off-site borrow 
were elements to be negotiated on a unit price basis. Subsequently, 
the defendant Housing Authority receded from its position as to 
rock excavation. It never receded as to off-site borrow. Plaintiff never 
agreed to furnish off-site borrow within his lump-sum bid price. 

(11) On 9 December 1965, defendant Housing Authority sub- 
mitted a contract to plaintiff with a request that i t  be executed within 
ten days. At this time, no unit price agreement had been reached be- 
tween the plaintiff and defendant Housing Authority. On 20 Decem- 
ber 1965, defendant Housing Authority, by letter, called upon plain- 
tiff to negotiate a unit price agreement without delay. 

(12) On 22 December 1965, plaintiff, by letter, communicated 
its willingness to negotiate a unit price agreement to include rock 
excavation and off-site borrow. This letter was acknowledged by de- 
fendant Housing Authority by letter dated 22 December 1965 and 
proposed a meeting for this purpose to be held on the next day. 

(13) By letter dated 24 December 1965, plaintiff submitted to 
defendant Housing Authority a proposed unit price agreement. This 
proposal set forth the agreements reached on the previous day and, 
in addition, included an off-site borrow unit price which defendant 
Housing Authority had not agreed to. The proposal did not include 
all of the items for which a unit price agreement was required as a 
condition precedent to the award of the contract. 
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(14) On 30 December 1965, defendant Housing Authority re- 
plied to the above letter but declined to include a unit price for off- 
site borrow. It did, however, offer to provide a unit price for off-site 
borrow in the event "mulch or other unsuitable material' was en- 
countered on the site. No agreement as to all unit prices had a t  this 
time been reached. 

(15) By letter dated 31 December 1965, thirty-one days after 
the bids were opened, plaintiff withdrew its bid proposal. 

The invitation for bids provided that "no bid shall be withdrawn 
for a period of thirty days subsequent to the opening of bids." 

Pending the litigation, plaintiff deposited with the Clerk of the 
Superior Court of Durham County a certificate of deposit issued by 
Wachovia Bank and Trust Company, of Durham, North Carolina, 
in the principal sum of $116,850, bearing interest a t  the rate of five 
per cent per annum, as security for any obligations under the bid 
bond and for delivery to the defendant Housing Authority or return 
to the plaintiff as the court might adjudge. 

Judge Bailey concluded that the bid documents were ambiguous 
and unclear as to the question of off-site borrow, that plaintiff at- 
tempted in good faith to reach a unit price agreement but was un- 
able to do so, that no complete unit price agreement was ever reached, 
that  no contract conforming to plaintiff's bid proposal was submitted 
to plaintiff, that more than thirty days elapsed after the opening of 
the bids before plaintiff withdrew its bid proposal, that no meeting 
of the minds of the parties ever occurred, that plaintiff is not in- 
debted to defendant Housing Authority or to defendant Surety Cor- 
poration, and defendant Surety Corporation is not indebted to de- 
fendant Housing Authority. 

From judgment ordering and adjudging that the bid bond be re- 
scinded, that defendant Housing Authority recover nothing of plain- 
tiff or defendant Surety Corporation, that defendant Surety Cor- 
poration recover nothing of plaintiff, that the Clerk of the Superior 
Court return to plaintiff the certificate of deposit together with all 
interest paid thereon and not delivered to defendant Housing Au- 
thority, that defendant Housing Authority deliver to plaintiff all in- 
terest received on said certificate of deposit, that defendant Housing 
Authority be permanently enjoined from enforcing or attempting to 
enforce the bid bond posted by plaintiff and return the same to 
plaintiff, and that defendant Housing Authority pay the costs of this 
action, defendant Housing Authority appealed. 

Edwards & Manson by  Daniel K. Edwards, attorneys for defend- 
ant appellant Housing Authority. 
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Kennon $ Kennon and Robert D. Hollernun, attorneys for plain- 
tiff appellee. 

BRITT, J. Several of appellant's assignments of error relate to 
the admission of evidence by the trial judge, sitting as judge and 
jury. 

In a trial before the judge, sitting without a jury, the ordinary 
rules as to the competency of evidence applied in a trial before a 
jury are to some extent relaxed, for the reason that the judge with 
knowledge of the law is able to eliminate from the testimony he hears 
that which is immaterial and incompetent and consider that only 
which tends properly to prove the facts to be found. Stansbury, N. 
C. Evidence 2d, 8 4a; Construction Co. v. O a i n  and Denbo, Inc., 
256 N.C. 110, 123 S.E. 2d 590. There is a presumption that if incom- 
petent evidence was admitted, it  was disregarded and did not influ- 
ence the judge's findings. Stansbury, N. C. Evidence 2d, § 4A; Bank 
v.  Wilder, 255 N.C. 114, 120 S.E. 2d 404. For the most part, the tes- 
timony complained of were mere summarizations of portions of the 
documents properly introduced in evidence. We find no prejudicial 
error in the admission of the testimony complained of. 

In its brief, appellant asserts that aside from procedural matters, 
the issue might be stated as being whether the plaintiff was right in 
renouncing its bid because the defendant Housing Authority did not 
agree with plaintiff that unit price for "borrow" should be included 
in the pre-negotiated unit prices. Although this may be an over- 
simplification of the issue, i t  approaches the heart of the controversy. 

Appellant assigns as error the refusal of the trial judge to grant 
its motion for nonsuit a t  the close of plaintiff's evidence and renewed 
a t  the close of all the evidence. We hold that the evidence was suffi- 
cient to withstand the motion for nonsuit and this assignment of er- 
ror is overruled. 

Appellant's remaining assignments of error relate to the findings 
of fact, conclusions of law and judgment entered by Judge Bailey. 
We will consider these assignments as a whole. 

The trial court concluded that the bid documents prepared by 
appellant or under its direction were ambiguous and unclear as to 
the question of off-site borrow and that no meeting of the minds of 
the contracting parties, plaintiff and defendant Housing Authority, 
ever occurred. The evidence in the record justifies this conclusion. 

One of the essential elements of every contract is m~tual i t~y  of 
agreement. There must be neither doubt nor difference between tqhe 
parties. They must assent to the same thing in the same sense, and 
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their minds must meet as to all the terms. If any portion of the pro- 
posed terms is not settled, or no mode agreed on by which they may 
be settled, there is no agreement. Croom v. Lumber Co., 182 N.C. 
217, 108 S.E. 735; 13 C.J. 264. Unless an agreement to make a future 
contract is definite and certain upon the subjects to be embraced 
therein, i t  is nugatory. Consequently, the acceptance of a proposition 
to make a contract, the terms of which are to be subsequently fixed, 
does not constitute a binding obligation. Croom v. Lumber Co., supa.  

Defendant Housing Authority contends that G.S. 143-129 is ex- 
plicit that once the award is made there is a binding contract. In 
the case before us, the contract itself altered the effect of this statute. 
The trial court found that the contract documents prepared by de- 
fendant Housing Authority went beyond the requirements of the 
statute and imposed additional conditions of award. 

An offer to enter into a contract in the future must, to be bind- 
ing, specify all of the essential and material terms and leave nothing 
to be agreed upon as a result of future negotiations. Young v. Sweet, 
266 N.C. 623, 146 S.E. 2d 669. There must be no lack of identity be- 
tween offer and acceptance, and the parties must appear to have 
assented to the same thing in the same sense. Richardson v. Storage 
Co., 223 N.C. 344, 26 S.E. 2d 897. The trial court found that  no unit 
price for off-site borrow nor for several of the listed unit price items 
were agreed upon, therefore, defendant Housing Authority attempted 
to accept the offer on terms different from those submitted by the 
plaintiff. 

The heart of a contract is the intention of the parties. In con- 
struing contracts, i t  is a well-established rule that an ambiguity in 
a written contract is to be inclined against the party who prepared 
the writing. Realty Co. v. Batson, 256 N.C. 298, 123 S.E. 2d 744, and 
cases cited therein. 

The trial court determined that the terms of the contract docu- 
ments are ambiguous. It found that the minds of the parties never 
met on a material point. This was vital to the consummation of a 
contract and failure of the minds to meet resulted in no contract. 
Here the contract documents, including plans and voluminous speci- 
fications, were prepared by the defendant Housing Authority or its 
agents. Any ambiguities found therein must be resolved against it. 
Coulter v. Finance Co., 266 N.C. 214, 146 S.E. 2d 97. 

The trial in the Superior Court was without prejudicial error and 
the judgment of Judge Bailey is 

Affirmed. 

MALLARD, C.J., and BROCK, J., concur. 
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HELEN STATON TAYLOR, AS NEXT FRIEND OF FREDERICK STANDISH 
TAYLOR, JR., PLAINTIFF, V. CLYDE HARMON COMBS, DEFENDANT AND 
HELEN STATON TAYLOR, ADDITIONAL DEFENDANT 

AND 
HELEN STATON TAYLOR, PLAINTTEE-, v. CLYDE HARMON COMBS, 

DEFENDANT. 

(Filed 24 April 1968.) 

1. Automobiles 8 57- 
In actions for personal injuries and property damage resulting from a n  

intersection collision, evidence for the plaintiffs is heM sufficient to be 
submitted to the jury on the issue of defendant's negligence in entering 
the intersection from a servient street without stopping a t  the stop sign 
and without keeping a proper lookout for traffic on the dominant street. 

2. Automobiles 8 19- 
A driver along a dominant highway may assume, even to the last minute, 

that motorists on a servient highway will yield to him. 

3. AutomobiZes 5 51- 
Whether a motorist was keeping a reasonably careful lookout to avoid 

danger is ordinarily an issue of fact for the determination of the jury. 

4. Automobiles 5 19- 
The driver along a servient highway is not required to anticipate that 

a driver along a dominant highway will travel a t  a n  excessive speed or 
fail to observe the rules of the road applicable to him. 

5. Automobiles 5 57- 
In  defendant's counterclaim and cross-action for personal injuries and 

property damage resulting from a n  intersection collision, defendant's evi- 
dence is held sufficient to be submitted to the jury on the issue of plain- 
tiff driver's negligence in operating his automobile along a dominant high- 
way a t  a n  unlawful speed and without keeping a proper lookout to avoid 
the collision. 

APPEAL from Exum, J. 

These two civil actions were consolidated and tried together a t  
4 December 1967, Schedule D, Civil Session, MECKLENBURG County 
Superior Court. 

In one, Helen Staton Taylor, as next friend of her son, Fred- 
erick Standish Taylor, Jr., plaintiff, sought damages for personal in- 
juries to the son from Clyde Harmon Combs, defendant, due to the 
actionable negligence of Combs in operating a 1961 Oldsmobile. 
Combs joined Helen Staton Taylor as an additional defendant and 
denied liability due to the contributory negligence of the son in op- 
erating a 1961 Chevrolet automobile owned by the mother, Helen 
Staton Taylor. Combs also set up a counterclaim against the son 
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and a cross-action against the mother for property damage and per- 
sonal injuries. 

In the other action, Helen Staton Taylor, as plaintiff, sought dam- 
ages for her 1961 Chevrolet automobile from the defendant Combs. 
Combs, in turn, denied liability due to the contributory negligence 
of the son in operating the 1961 Chevrolet automobile and also set 
up a counterclaim for property damage to his 1961 Oldsmobile and 
for his personal injuries. 

For convenience Helen Staton Taylor will be referred to as 
"mother"; Frederick Standish Taylor, Jr., as "son"; and Clyde Har- 
mon Combs as "Combs." 

The 1961 Chevrolet automobile owned by mother and driven on 
the occasion in question by son was a family-purpose automobile 
and mother was legally responsible for the operation thereof. 

At the close of the evidence for mother and son as plaintiffs, the 
motion for judgment as of nonsuit was allowed and they appealed. 

At the close of the evidence for Combs as defendant on his coun- 
terclaims and cross-action, the motion for judgment as of nonsuit 
was allowed and he appealed, 

Ervin, Horack and McCartha by C. Eugene 11IcCartha and Car- 
penter, Webb and Golding by James P. Crews, attornegs for plain- 
tiffs-appellants. 

Leon Olive and Kennedy, Covington, Lobdell and Hickman b y  J. 
Donne11 Lassiter, attorneys for defendant-appellant. 

CAMPBELL, J. The automobile collision between the Chevrolet 
automobile owned by mother and driven by son and the Oldsmobile 
automobile owned and driven by Combs occurred on Sunday, 17 
April 1966, a t  approximately 12:45 p.m. a t  the right-angle intersec- 
tion of Unaka Avenue and Lanier Avenue in the City of Charlotte. 
The weather was clear. 

Lanier Avenue is for two-way traffic and is 25 to 30 feet wide. It 
runs in a generally northerly and southerly direction and is the 
dominant street. 

Unaka Avenue is for two-way traffic and is 20 to 25 feet wide. 
It runs in a generally easterly and westerly direction and has a 
"stop" sign controlling vehicular traffic before entering Lanier Ave- 
nue and i t  is the servient street. 

The speed limit was 35 miles per hour. 
The Chevrolet automobile driven by son was proceeding in a 

southerly direction along Lanier Avenue. 
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The Oldsmobile automobile driven by Combs was proceeding in 
a westerly direction along Unaka Avenue. 

The two vehicles collided in the intersection causing property 
damage to each vehicle and personal injuries to son and Combs. 

Since both cases will again be tried, we will omit a detailed dis- 
cussion of the evidence, except as deemed essential, so as not 
prejudice either party on the further hearing. 

The evidence for the plaintiff would permit but not require the 
jury to find: 

1. From a point a t  the northeast corner of the intersection one 
could see an automobile traveling south on Lanier Avenue for a dist- 
ance of 350 to 400 feet north of the intersection. 

2. The Chevrolet was being driven south on Lanier Avenue, the 
dominant street, a t  a lawful speed not in excess of 35 miles per hour. 

3. A reasonably prudent person, keeping a proper lookout, could 
see an automobile traveling south on Lanier Avenue, from a stop- 
ped position on Unaka Avenue, the servient street, in time to yield 
the right of way and not proceed out into the intersection and collide 
with the automobile on the dominant street. 

4. The defendant, Combs, did not see the Chevrolet prior to the 
collision and, therefore, was not keeping a proper lookout or else 
failed to stop and look for traffic on the dominant street. 

5. Son, driving the Chevrolet on the dominant street a t  a lawful 
speed, had the right of way and the right to expect other motorists 
on the servient street would yield to him. Son had the right to act 
upon this assumption, even to the last minute. Peeden v. Tait, 254 
N.C. 489, 119 S.E. 2d 450. 

6. Defendant, Combs, did not yield the right of way to the Chev- 
rolet and instead precipitated a collision in the intersection. 

7. Whether son was keeping a reasonably careful lookout to 
avoid danger is ordinarily an issue of fact, and hence not contribu- 
tory negligence as a matter of law. Peeden v. Tait, supra. 

We are of the opinion and hold that the evidence for the plain- 
tiffs, when taken in the light most favorable to them, requires sub- 
mission to the jury to determine the facts and i t  was error to sustain 
the motion for judgment of nonsuit. 

The evidence for the defendant, Combs, on his counterclaims and 
cross-action would permit but would not require the jury to find: 

1. Combs drove his Oldsmobile west on Unaka Avenue and, 
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when he reached Lanier Avenue, stopped in compliance with the stop 
sign before entering the east side of Lanier Avenue. 

2. After stopping Combs looked to his right or north on Lanier 
Avenue and could see 150 to 200 feet, and then he looked to his left 
or south on Lanier Avenue. He saw nothing moving on Lanier Ave- 
nue and proceeded to drive into the intersection a t  a speed of three 
to five miles an hour and was attempting to cross. 

3. When the front of the Oldsmobile reached the west side of 
Lanier Avenue, it  was struck by the Chevrolet coming from the north 
or right and going south on Lanier Avenue. 

4. The Chevrolet came down a hill on Lanier Avenue going south 
a t  a speed of 45 or 50 miles an hour and the driver made no effort 
to decrease its speed before striking the Oldsmobile which had en- 
tered the intersection and was in process of crossing. 

5. At the time Combs drove the Oldsmobile into the intersection 
a reasonably prudent person could have assumed no vehicular traf- 
fic, on Lanier Avenue, complying with lawful speed regulations would 
interfere with his crossing the intersection in safety. 

6. No collision would have occurred if the driver of the Chev- 
rolet had been operating i t  a t  a lawful speed not in excess of 35 
miles per hour. 

7. No collision would have occurred if the driver of the Chev- 
rolet had been keeping a reasonably careful lookout and had slowed 
down for the vehicle in the intersection in process of completing a 
crossing. Blaloclc v. Hart, 239 N.C. 475, 80 S.E. 2d 373. 

We are of the opinion and hold that the evidence for defendant, 
Combs, when taken in the light most favorable to him, requires sub- 
mission to the jury to determine the facts and i t  was error to sustain 
the motion for judgment of nonsuit. 

For reasons stated the judgment rendered by the trial tribunal 
should be reversed, and a new trial had as to all issues. 

BRITT and MORRIS, JJ., concur. 
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THAD R. SMITH AND WIFE, MAE SMITH, V. CXEIL STARNES AND SMITH 
MOORE, TJA S & M CONSTRUCTION COMPANY AND GENE INGLE, 
T / A  GRANITE SAND COMPANY. 

(Filed 24 April 1968.) 

1. Boundaries § 13; Evidence § 25- 
The introduction in evidence of a map purporting to show by a line 

drawn thereon the correct representation of the boundary line contended 
for by the plaintiffs in their action in trespass, is held erroneous where 
plaintiffs offered no evidence as  to the source of the map and where the 
line drawn thereon is not connected by testimony of plaintiffs' witnesses 
to the calls and distances of plaintiffs' land. 

2. Boundaries § 10- 
Parol evidence of monuments or natural boundaries, to be competent, 

must be shown to relate to the courses and distances set out in the iastru- 
ment under which title is claimed, and a mere understanding of the parties, 
or their predecessors in title, as  to the location of boundaries, without 
more, will not control its location. 

3. Appeal a n d  E r r o r  8 39- 
If the record on appeal is not docketed within ninety days after the date 

of the judgment, order, decree, or determination appealed from, the case 
may be dismissed under Rule 17, if the appellee shall file a proper certifi- 
cate prior to the docketing of such record on appeal; provided, the trial 
tribunal may, for good cause, extend the time not exceeding sixty days for 
docketing the record on appeal. Rule of Practice in the Court of Appeals 
No. 5. 

4. Same- 
Authority of trial tribunal pursuant to Rule 5 to extend, for good cause, 

the time for docketing the record in  the Court of Appeals cannot be ac- 
complished by an order allowing appellant additional time to serve his 
case on appeal upon the appellee, and therefore the docketing of a record 
of appeal in such case more than 90 days after date of entry of judgment 
is subject to dismissal. 

APPEAL by defendants from Ervin, J., November, 1967, Session, 
CALDWELL Superior Court. 

Plaintiffs and the defendants are adjoining property owners. The 
plaintiffs bring this action for damages to their real estate and crops 
by reason of trespass upon their lands by the defendants. The de- 
fendants counterclaim against the plaintiffs for damages to the de- 
fendants' real estate by reason of trespass thereon by the plaintiffs. 

The case was tried before a jury, and from an adverse verdict 
and judgment entered thereon, the defendants appealed. 

W e s t  and Groome b y  Ted G .  West ,  attorneys for plaintiff ap- 
pellees. 

L. H.  Wall ,  a t tomey for defendant appellants. 
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BROCK, J. When this case was called for trial, the parties stipu- 
lated that plaintiffs are successors in title to Lot No. 1 and defend- 
ants are successors in title to Lot No. 2 according to a partition by 
commissioners in a special proceeding in 1912 entitled Jenkins v. 
Jones, Caldwell County Superior Court. The plaintiffs then offered 
into evidence the full report of the partition by commissioners which 
contains a description by metes and bounds of both Lot No. 1 and 
Lot No. 2. Lot No. 1, now owned by the plaintiffs, lies contiguous to 
and south of Lot No. 2, now owned by the defendants. 

Immediately thereafter the plaintiffs offered in evidence a map 
entitled "Boundary Survey" and the Court dictated the following: 

"Let the record show that there is offered in evidence the 
map entitled 'Boundary Survey' regarding Thad R. Smith and 
wife Mae Smith, plainti8 us. Cecil Starnes, Smith Moore and 
Gene Ingle, defendants dated December 30th) 1966, is offered 
in evidence a t  the outset of this matter; that the attorney for 
the plaintiff stipulates and agrees with the reference to the map 
that the line designated on said map in green and marked as 
running from point 'A' to point 'B' is a correct representation 
of the boundary line contended for by the plaintiffs; and the 
defendants stipulate and agree that the line on said map shown 
in red and designated as running from point 'X' to point 'Y' is 
a correct representation of the boundary line as contended for 
by defendants. 

"Let the record show both parties reserve the right to chal- 
lenge certain of the information contained on the map, the sole 
purpose of the stipulation being to place before the jury the re- 
spective contentions of the parties as to location of the bound- 
ary line between the properties of the plaintiff and the proper- 
ties of the defendants." 

The defendants objected and excepted to the green line being 
shown on the map and referred to as a boundary line. This excep- 
tion is defendants' first assignment of error. 

The purported stipulations dictated by the Court constituted no 
more than unilateral assertions by each party, and upon objection 
by the defendant, the map should not have been allowed in evidence 
without proper identification. The plaintiffs offered no evidence as 
to the source of the map, or what it purported to show; nor was the 
green line thereon offered to illustrate the testimony of any witness 
concerning the calls and distances of plaintiffs' land as described in 
the commissioners' partition report. The plaintiffs' witness Isbell, a 
surveyor, testified that he did not know what the green line on the 
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map indicated; he testified that his survey led to a steel stake at 
point "X" on the map, which is a t  the terminus of the red line. 
Stansbury, N. C. Evidence 2d, § 34. The defendants' first assignment 
of error is sustained. 

The plaintiffs' evidence consisted of plaintiff's own testimony 
and that of several other witnesses, testifying as to the existence of 
rose bushes, "hack" marked trees, a fence, and field boundaries to 
establish the true boundary line between plaintiffs' land and that of 
defendants. None of plaintiffs' witnesses undertook to connect the 
described items with any corner or line of plaintiffs' land as described 
by metes and bounds in the partition division under which they claim 
title. They only undertook to relate them to the green line shown on 
the map. In order to make parol evidence of monuments or natural 
boundaries competent, they must be shown to relate to the courses 
and distances set out in the instrument under which title is claimed. 
A mere understanding of the parties, or their predecessors in title, as 
to the location of the boundary, without more, will not control its 
location. Wynne v. Alexander, 29 N.C. 237. Lumber Co. v. Lumber 
Co., 169 N.C. 80, 85 S.E. 438. 

The defendants objected to and moved to strike the parol tes- 
timony referred to above and assign its admission as errors. These 
assignments of error are sustained. 

The judgment appealed from in this case was signed on the 4th 
day of November 1967. The record on appeal was docketed in the 
Court of Appeals on the 4th day of March 1968. This was 31 days 
too late, and therefore subject to dismissal. Rule 5 of the Rules of 
Practice in the Court of Appeals of North Carolina provides in part 
as follows: 

"If the record on appeal is not docketed within ninety days 
after the date of the judgment, order, decree, or determination 
appealed from, the case may be dismissed under Rule 17, if the 
appellee shall file a proper certificate prior to the docketing of 
such record on appeal; provided, the trial tribunal may, for 
good cause, extend the time not exceeding sixty days, for dock- 
eting the record on appeal." (Emphasis added.) 

The time for docketing the record on appeal in the Court of Ap- 
peals is determined by Rule 5, supra, and should not be confused 
with the time allowed for serving case on appeal and the time al- 
lowed for serving countercase or exceptions. The case on appeal, 
and the countercase or exceptions, and the settlement of case on ap- 
peal by the trial tribunal must all be accomplished within a time 
which will allow docketing of the record on ~ppeal. within the time 
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allowed under Rule 5. The trial tribunal, upon motion by appellant, 
and upon a finding of good cause therefor, may enter an order ex- 
tending the time for docketing the record on appeal in the Court of 
Appeals not exceeding a period of 60 days beyond the 90 days pro- 
vided by Rule 5. However, this cannot be accomplished by an order 
allowing additional time to serve case on appeal. 

In this case, the trial tribunal, a t  the time of signing judgment 
on 4 November 1967, signed appeal entries allowing appellant 60 
days to serve case on appeal, and allowing appellee 30 days there- 
after to serve countercase or exceptions. This amounted to a full 90 
days, and if the parties used all of the time allowed under the order, 
the record on appeal could not reasonably have been docketed in the 
Court of Appeals within the 90 days provided by Rule 5. Thereafter, 
purporting to act under authority of the proviso of Rule 5, the trial 
tribunal entered an order (apparently ex parte) on 23 December 
1967, allowing appellant an additional 20 days to serve case on ap- 
peal, and allowing appellee 20 days thereafter to serve countercase 
or exceptions. This order allowed a total of 100 days, which, if used 
by the parties, would run beyond the 90-day limitation for docket- 
ing the record on appeal provided for in Rule 5. Nowhere does i t  
appear that the trial tribunal found good cause, upon a motion by 
appellant, for an  extension of time to docket the record on appeal 
in the Court of Appeals. 

Presumably counsel prepared the appeal entries, and also pre- 
pared the order extending time for serving case on appeal. Counsel 
is responsible for making certain that appellate rules are complied 
with. 

Nevertheless, absent a motion by appellee to dismiss the appeal 
for failure to comply with the rules, we have chosen not to dismiss 
i t  ex mero motu and have considered the appeal upon its merits. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

SOUTaERN RAILWAY COMPANY v. BOYD J. DOGKERY. 
(Filed 24 April 1968.) 

1. ma 8 is- 
Motion to nonsuit presents the question whether the evidence, consid- 

ered in the light most favorable to defendant, is sufficient to be submitted 
to the jury. 
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2. Trial §, 21- 

On motion to nonsuit, plaintiff is entitled to every reasonable inference 
to be drawn from his evidence and with all discrepancies and contradic- 
tions resolved in his favor. 

3. Negligence 24- 
In  order to establish actionable negligence, plaintif€ must show a failure 

to exercise proper care in the performance of some legal duty which d e  
fendant owed plaintiff under the circumstances and that such negligent 
breach of duty was the proximate cause of injury, which is that cause 
which produces the result in continuous sequence and without which it 
would not have occurred, and one from which any man of ordinary prud- 
ence could have foreseen that such a result was probable under all the 
facts as they existed. 

4. Negligence § 1- 
Negligence is the failure to exercise that degree of care for the safety 

of others or their property which a reasonably prudent man, under like 
circumstances, would exercise, and may consist either of acts of commis- 
sion or omission. 

5. Automobiles § S- 

It is the duty of a motorist to exercise that degree of care an ordinarily 
prudent person would exercise under similar circumstances, which r e  
quires him to keep his vehicle under control and to keep a reasonably 
careful lookout. 

6. Railroads 5- 
Plaintiff's evidence tending to show that defendant, in attempting to 

traverse a paved railroad crossing, ran the front of his automobile off 
the paved surface into a ditch adjacent to the railroad, leaving the rear 
portion of the automobile across plaintiff's tracks where it was struck by 
plaintif€'s train, is held sufficient to be submitted to the jury on the issue 
of defendant's negligence in not keeping his automobile under proper con- 
trol or in not keeping a proper lookout. 

APPEAL by plaintiff from McLean, J., November 1967 Civil Ses- 
sion of GASTON Superior Court. 

This is a civil action to recover damages to plaintiff's train sus- 
tained in a collision with defendant's automobile a t  the O'Quinn 
crossing near Lowell, in Gaston County. Defendant fiIed an answer 
to the complaint denying liability and setting up a counterclaim for 
damages to his automobile. 

Plaintiff's evidence tended to show the following: N. C. Highway 
No. 7 runs parallel to plaintiff's tracks. The O'Quinn crossing con- 
nects said highway with an unpaved road running parallel to the 
tracks on the opposite side. At said crossing, plaintiff's tracks are 
several feet higher than the roads running on each side of the 
tracks, thereby making an incline at each end of the O'Quinn cross- 
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ing. The road constituting the crossing is paved for a width of 13 or 
15 feet. 

On the morning of 3 November 1965, a t  approximately 1:30 a.m., 
defendant drove his car from Highway No. 7 onto the 07Quinn 
crossing, and as he was traveling over the last tracks, his car left 
the pavement on the right, and the front of his car went into a ditch 
between the tracks and the unpaved road, with the result that the 
rear portion of the car lodged across plaintiff's track. 

Plaintiff's evidence showed that defendant made the statement 
following the collision that  he was blinded by an oncoming car which 
caused him to turn too far to the right. 

Defendant attempted to back his car out of the ditch and off the 
tracks but was unsuccessful. After being in the ditch for some five 
or six minutes, he heard and saw plaintiff's train approaching a t  
about 60 miles per hour. Defendant took his flashlight and attempted 
to stop the train, but his efforts were unsuccessful. 

Plaintiff's engineer testified that he saw the automobile when the 
train was approximately 700 to 808 feet from it, that he immediately 
applied emergency brakes, but the train struck the car and traveled 
approximately one-half mile up the track after the collision. There 
were no speed restrictions on the train applicable to the area. 

Plaintiff alleges that its locomotive was extensively damaged in 
the collision and that said damage was proximately caused by the 
negligence of the defendant. 

Plaintiff specifically alleges that defendant (1) drove his auto- 
mobile off the paved portion of the highway onto the tracks of the 
plaintiff, (2) approached the tracks in a careless and reckless man- 
ner, (3) failed to keep his automobile under proper control, and (4) 
failed to keep a proper lookout. 

A t  the close of plaintiff's evidence, defendant moved for judg- 
ment of involuntary nonsuit and the motion was allowed. Defend- 
ant then submitted to judgment of voluntary nonsuit on his counter- 
claim. Plaintiff appealed. 

Mullen, Holland & Harrell by  James Mullen, and W .  T. Joyner, 
attorneys for plaintiff appellant. 

E. R. Warren and Sanders & Lafar by  Julius T. Sanders, attor- 
neys for defendant appellee. 

BRITT, J. Plaintiff's two assignments of error relate to the sl- 
lowance of defendant's motion for judgment as of involuntary non- 
suit and the entry of judgment thereon. 

Certain well-established principles of law pertinent to this appeal 
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are succinctly stated by Parker, C.J., in the recent case of Cutts u. 
Casey, 271 N.C. 165, 155 S.E. 2d 519, as follows: 

"A motion to nonsuit presents the question whether the evidence 
considered in the light most favorable to plaintiff is sufficient to 
be submitted to the jury. Walker v. Story, 256 N.C. 453, 124 
S.E. 2d 113. Discrepancies and contradictions in plaintiff's evi- 
dence are for the jury, not the court. Clinard v. Trust Co., 264 
N.C. 247, 141 S.E. 2d 271. Plaintiff is entitled to every reason- 
able inference to be drawn from his evidence. Pinyan v. Settle, 
263 N.C. 578, 139 S.E. 2d 863." 

In order to establish a case of actionable negligence in this suit, 
plaintiff must show: First, that there has been a failure to  exercise 
proper care in the performance of some legal duty which the de- 
fendant owed the plaintiff, under the circumstances in which they 
were placed; and, second, that such negligent breach of duty was 
the proximate cause of the injury - a cause that produced the result 
in continuous sequence and without which i t  would not have occur- 
red, and one from which any man of ordinary prudence could have 
foreseen that such a result was probable under all the facts as they 
existed. Mattingly v. R.  R., 253 N.C. 746, 117 S.E. 2d 844; Rams- 
bottom v. R. R., 138 N.C. 38, 50 S.E. 448. 

Negligence is the failure to exercise that degree of care for the 
safety of other persons or their property which a reasonably prudent 
man, under like circumstances, would exercise, and may consist 
either of acts of commission or omission. 3 Strong, N. C. Index, Neg- 
ligence, $ 1, p. 442, and cases therein cited. 

It is also a general rule of law in North Carolina that the op- 
erator of a motor vehicle must exercise ordinary care, that is, that 
degree of care which an ordinarily prudent person would exercise 
under similar circumstances. And in the exercise of such duty i t  is 
incumbent upon the operator of a motor vehicle to keep same under 
control, and to keep a reasonably careful lookout. Mattingly v. R. 
R., supra; Smith v. Rawlins, 253 N.C. 67,116 S.E. 2d 184,185; Clontz 
v. Krimminger, 253 N.C. 252, 116 S.E. 2d 804. 

The evidence presented by plaintiff in this action when viewed 
in the light most favorable to plaintiff is sufficient to justify, though 
not necessarily to impel, the inference of negligence on the part of 
the defendant. Hence, an issue arises for the determination of the 
jury. Peeden v. Tait, 254 N.C. 489, 119 S.E. 2d 450. 

The testimony would support the inference that the defendant, 
in crossing plaintiff's tracks, did not keep his automobile under 
proper control or did not keep a proper lookout. Although defendant 
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contends that he was blinded by a car which he was meeting, a ques- 
tion of fact to be decided by the jury arises. Williams v. Express 
Lines, 198 N.C. 193, 151 S.E. 197. 

In  his brief, defendant does not argue contributory negligence 
as a matter of law on the part of plaintiff. We hold that plaintiff's 
evidence does not disclose contributory negligence as a matter of law. 

The trial court erred in granting defendant's motion for judgment 
as of involuntary nonsuit, necessitating a 

New trial. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. JOE SQUIRES AND CARL 
JOHNSON. 

(Filed 24 April 1968.) 

Criminal Law 5 155- 
Although appeals of the indigent defendants were subject to dismissal 

in this case for failure to docket record on appeal within 90 days from 
date of sentence of imprisonment, Rule of Practice of the Clourt of Ap- 
peals No. 5, the Court of Appeals considered defendants' ~ss igments  of 
error and found them to be without merit. 

APPEALS by defendants from Hasty, J., 15 November 1967 Reg- 
ular Criminal Session, MECKLENBTJRG. 

The defendants were jointly charged in a bill of indictment with 
felonious breaking and entering and with felonious larceny. They 
were tried together in the Superior Court and found guilty on both 
counts by the same jury. From judgment of imprisonment, each de- 
fendant appealed. 

T. W. Bruton, Attorney General, by Millard R. Rich, Assistant 
Attorney General, for the State. 

Guy E. Possinger for defendant appellant Joe Squires. 
Barry M. Ston'ck for defendant appellant Carl Johnson. 

MALLARD, C.J. Each of the defendants was found by the trial 
judge to be indigent, and orders were entered appointing counsel to 
perfect their appeals, and providing that Mecklenburg County should 
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pay the costs of the transcripts of the trial and the costs of printing 
of the record on appeal and the briefs. 

The appeals of the defendants were docketed in the Court of 
Appeals as two cases. The testimony, the charge, and the argument 
of the Solicitor are included in the transcript filed in this Court; 
also the testimony is narrated in the record on appeal, and the argu- 
ment of the Solicitor as well as the charge of the Court are again 
set forth in the printed record on appeal. Thus we have before us the 
testimony four times, the argument of the Solicitor four times, and 
the charge of the Court four t.imes. Obviously, such repetition is un- 
necessary for the purpose of aiding this Court in a review of the as- 
signments of error. Obviously, also, such repetition creates an un- 
necessary expense for Mecklenburg County. The fact of indigency 
should not be considered by a defendant as a license to be a spend- 
thrift with the county's money. 

Aside from needing only one record on appeal instead of two for 
co-defendants, we note that the assignments of error made by the 
defendants are the same and that they relate only to the argument 
of the Solicitor. Yet, we have the testimony of the witnesses and 
the charge of the court each reproduced before us four times. 

The records on appeal in each of the defendants' appeals were 
filed too late to comply with Rule 5 of the Rules of Practice in the 
Court of Appeals of North Carolina. If, as the record on appeal seems 
to indicate, the defendants were sentenced on 16 November 1967, the 
record on appeal should have been docketed in the Court of Appeals 
no later than 16 February 1968. They were both docketed in this 
Court on 27 February 1968. (For an explanation of Rule 5, see the 
opinion in Smith v. Starnes [I92 ante],  which is being filed by this 
Court the same date as this opinion.) 

Although the appeals were subject to dismissal for failure to com- 
ply with Rule 5, we have carefully considered each of the assign- 
ments of error and find them to be without merit. Each of the as- 
signments of error by each of the defendants is overruled. 

We find no error. 

BROCK and PARKER, JJ., concur. 
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LEROY STOCKS, PAUL L. SUTTON, D. E. BAGGETT, ROBERT E. BUTLER, 
LONNIE M. BULLARD, ERNEST D. PRIDGEN, L. E. MOORE AND 
CHARLBS M. LOVE v. LACY THOMPSON, EDISON BURNS, H. J. 
WATTS, W. 0. JOHNSON AND ROLAND GORE, BEING ALL THE I ~ I -  
m u &  MEMBEBS OF THE BOARD OF COMMIS~IONEBS OF COLUMBUS COUNTY, 
NOBTH C~BOLINA, AND THE BOARD OF COMMISSIONERS O F  COLUM- 
BUS COUNTY, NORTH CAROLINA, AND J. HUBERT NORRIS, a a n  
MRS. VENIE H. ROUSE. 

(Filed 15 May 1968.) 

1. Appeal a n d  Error 9 10; Pleadings Cj 13- 
A demurrer ore tenus on the ground that  the complaint fails to state 

facts sufficient to constitute a cause of action cannot be waived and may 
be taken advantage of a t  any time, even in the Appellate Court. G.S. 1-134. 

2. Mandamus 9 2- 
Mandamus is the proper remedy where the act required to  be done is 

imposed by law and is merely ministerial, and where the claimant has a 
clear right to performance and is without other adequate remedy; but it 
will not lie where the act to be done involves the exercise of judgment and 
discretion. 

8. Taxation 9 25; Mandamus 9 7- 
Mandamus will lie to compel the board of county commissioners to in- 

clude tobacco allotments a s  a n  element of value in the appraisal and assem- 
ment of county real property for ad ualorm taxes. G.S. 105-281, G.S. 
105-294. 

4. Mandamus 9 1- 
Mandamus will lie to compel a board or  public official to exercise its 

judgment or discretion, but will not lie to direct the manner in which snch 
judgment or discretion shall be exercised. 

Mantiamus will not lie where other adequate remedies are available. 

6. Administrative Law 8 S 
A taxpayer is not required to  exhaust his administrative remedies be- 

fore resorting to the courts when the only administrative remedies avail- 
able are totally inadequate 

7. Taxation 9 25- 
Taxpayers who seek writ of mamdamus to compel the county board of 

commissioners to consider tobacco allotments as a n  element of value in 
appraising all tracts of real estate throughout the county are not bound 
to pursue and exhaust remedies before the county board of equakation 
and review, G.S. 105-327(g) (2) ,  and before the State Board of Assess- 
ment, G.S. 105-329, since the requirement of separate taxpayer appeals a s  
to each tract of land would render the statutory remedies practically un- 
available. 

ON Writ of Certiorari to review an order of Hall, J., at the Oc- 
tober 1967 Civil Term of the Superior Court of COLUMBUS County. 
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Plaintiffs, who are citizens and residents of Columbus County, 
North Carolina, filed this suit on 26 May 1966 in the Superior Court 
of Columbus County against the defendants, who are the Board of 
Commissioners of Columbus County, both individually and in their 
capacity as Commissioners, the Tax Collector and Tax Supervisor, 
and the Assistant Tax Supervisor of Columbus County. In  substance 
plaintiffs' complaint alleges: That  the defendants are obligated un- 
der the pertinent provisions of the General Statutes of North Caro- 
lina to include tobacco allotments as an element of value in the ap- 
praisal and assessment of Columbus County real estate for ad va- 
lorem tax purposes; that following the General Election of 1964 the 
defendant Board of Commissioners directed the appraisal company, 
which had been employed by the previous Board of Commissioners 
to appraise Columbus County property for ad valorem tax pur- 
poses, to cease assignment of any value to tobacco crop allotments 
and to delete any reference to such allotments on the property 
record cards of Columbus County; that these actions of the defend- 
ant  Board of Commissioners had resulted in the complete elimina- 
tion of tobacco allotments as an element of value in the appraisal and 
assessment of Columbus County real property for ad valorem tax 
purposes in violation of the laws of the State; and that plaintiffs 
and others have repeatedly urged the defendants to comply with 
the law in the matter of these appraisals and assessments and the 
defendants have uniformly refused to do so. On these allegations, 
plaintiffs assert that they are entitled to an order of the Court di- 
recting the defendants to include the value of tobacco allotments in 
the appraisal value of all real properties in Columbus County to 
which such allotments apply. 

Upon the filing of the complaint, treated as an affidavit, Judge 
Henry A. McKinnon, Jr., Judge presiding, signed an order directing 
the defendants t o  appear and show cause why the relief prayed for 
in the complaint should not be granted. In apt time defendanls de- 
murred to the complaint on the grounds of misjoinder of parties de- 
fendant and for failure to state a cause of action. After argument, 
Judge McKinnon on 16 June 1966 overruled the demurrer. Defend- 
ants then filed answer in which they denied the material allegations 
of the complaint and in a further answer alleged that in performing 
their statutory obligation to accomplish a periodic reappraisal of 
real and personal property in Columbus County for ad valorem tax 
purposes, they had exercised their best judgment. Defendants fur- 
ther alleged that although a specific value on each acre of tobacco 
allotment was not imposed, general consideration to tobacco allot- 
ments was given, and all property in Columbus County, real and 
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personal, as far as practicable had been appraised and valued a t  its 
true value in money as by law required. 

After filing answer, the defendants on 25 September 1967 filed a 
motion to dismiss the plaintiffs' action on the grounds that plaintiffs 
had failed to exhaust their administrative remedies before bringing 
this suit, in that plaintiffs had not appealed the appraisal of the Board 
of Commissioners to the County Board of Equalization and Review 
a s  provided by G.S. 105-327, or to the State Board of Assessments 
a s  provided by G.S. 105-329. This motion to dismiss was heard by 
Judge C. W. Hall, presiding a t  the October 1967 Civil Term of Su- 
perior Court of Columbus County, who overruled the defendants' 
motion. Defendants excepted and petitioned the Court of Appeals 
for Writ of Certiorari. Because of the importance of the questions 
presented in connection with the administration of the laws relating 
60 evaluation and assessment of property for ad valorem tax pur- 
poses, we allowed Certiorari. 

R. C. Soles, Jr. and W. Earl Britt for defendant appellants. 
Sherman T. Rock, R. S. Langley, and Wallace, Langley and Bar- 

wick for plaintiff appellees. 

PARKER, J. After we allowed Certiorari, defendants filed in the 
Court of Appeals demurrer ore tenus on the grounds that the com- 
plaint does not state facts sufficient to constitute a cause of action. 
Since such an  objection cannot be waived and may be taken ad- 
vantage of a t  any time, even in the Appellate Court (G.S. 1-134; 
Howze v. McCall, 249 N.C. 250, 106 S.E. 2d 236), we shall first con- 
sider the sufficiency of the complaint to state a cause of action. 

In  this action plaintiffs seek the extraordinary remedy of man- 
damus. "The rule is generally stated that mandamus is the proper 
remedy where the act required to be done is imposed by law, is 
merely ministerial, the claimant has a clear right to performance, 
and is without other adequate remedy; but i t  will not lie where the 
ac t  to be done involves the exercise of judgment and discretion." 2 
McIntosh, N. C. Practice 2d, 8 2445 (3). 

Defendants' demurrer challenges the validity of the complaint 
for failure to state a cause of action on the grounds that: (1) There 
is no clear requirement of law imposing on defendants the duty to 
perform the act which plaintiffs are here seeking to require defend- 
ants to perform; and (2) In any event the act sought to be re- 
quired involves the exercise of judgment and discretion on the part 
of the defendants, and is not merely ministerial in nature. In  mak- 
ing these contentions, defendants have interpreted plaintiffs' corn- 
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plaint to mean that the "act sought to be enforced" in this case is  
the inclusion of a fixed value per acre for tobacco allotments in the 
valuation of real properties in Columbus County. If that interpre- 
tation of the complaint should be correct, then we would agree with 
defendants that, while the inclusion of a fixed value per acre for to- 
bacco allotments is one of the lawful ways authorized by statute to 
take tobacco allotments into account as an element of value in ap- 
praising real properties for ad valorem tax purposes [see G.S. 105- 
279 (3) (e) 1, there is no requirement of law that this must neces- 
sarily be done in that fashion. Defendants have, however, misread 
plaintiffs' complaint. Plaintiffs' complaint does not allege, and plain- 
tiffs have not asserted in their argument before us, that the de- 
fendants are under any legal duty to assign any particular fixed 
valuation per acre to tobacco allotments. What plaintiffs' complaint 
does allege is that the defendants have taken certain affirmative ac- 
tions, the intent and result of which have been to eliminate tobacco 
allotments altogether as an element of value in appraising real prop- 
erties in Columbus County for ad valorem tax purposes. Plaintiffs 
seek in this suit to compel defendants, not to assign any particular 
per acre valuation to tobacco allotments, but to give consideration to 
tobacco allotments as one of the elements in the valuation and assess- 
ment of real property for ad valorem tax purposes. This, we think, 
the defendants are under a clear legal obligation to do. 

G.S. 105-281 provides in part as follows: 

"All property, real and personal, within the jurisdiction of the 
State, not especially exempted, shall be subject to taxation." 

G.S. 105-294 provides in part as follows: 

"All property, real and personal, shall as far as practicable be 
appraised or valued at  its true value in money. The intent and 
purpose of this section is to have all property and subjects of 
taxation appraised a t  their true and actual value in money, in 
such manner as such property and subjects of thuation are 
usually sold, but not by forced sale thereof; and the words 
'market value,' 'true value,' or 'cash value,' whenever used in 
this chapter, shall be held to mean for the amount of cash or 
receivables the property and subjects can be transmuted into 
when sold in such manner as such property and subjects are 
usually sold." 

G.S. 105-295 provides in part as follows: 

"In determining the value of land the assessors shall consider 
as to each tract, parcel or lot, separately listed, at least its ad- 
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vantages as to location, quality of soil, quantity and quality of 
timber, water power, water privileges, mineral or quarry or 
other valuable deposits, fertility, adaptabi1it.y for agricultural, 
commercial or industrial uses, the past income therefrom, its 
probable future income, the present assessed valuation, and any 
other factors which may affect its value." (Emphasis added.) 

Tobacco allotments under the Agricultural Adjustment Act, 7 
U.S.C. $ 1281 et seq., have been held to be property rights which 
should not be expropriated without due process of law, Austin v. 
Jackson, 353 F. 2d 910. The value of a crop allotment under that 
Act must be taken into account when the land to which the allot- 
ment is attached is being condemned by the government. See: 
United States v. Citrus Valley Farms, Inc., 350 F. 2d 683. Certainly 
sellers and buyers of farm properties on which there are tobacco 
allotments, in arriving a t  their sales price, do give consideration to 
these allotments when such farm properties are "sold in wch man- 
ner as  such property and subjects are usually sold." And certainly, 
also, the existence of a tobacco allotment a s  to any particular tract 
of land is a factor "which may affect its value." The above-quoted 
sections of the Machinery Act taken together do, in our view, im- 
pose on defendants the clear legal duty, not to assign some fixed value 
per acre to tobacco allotments (though they may do so should they 
so elect), but to consider tobacco allotments as one element of value 
when appraising tracts of land to which such allotments apply. 

Nor are the plaintiffs here complaining as to the manner of per- 
formance by defendants of the act here sought to be required of 
them. Should that be the case mandamus would not lie, since the act 
of appraising clearly involves the exercise of judgment and discre- 
tion. Plaintiffs complain, rather, that defendants have refused to 
exercise their discretion a t  all. Mandamus will lie, not to direct the 
manner in which defendants shall exercise their judgment and dis- 
cretion, but to require that they do exercise it. 

Defendants in their answer have denied the allegations of plain- 
tiffs' complaint, and in their further answer have averred specifically 
"that although a specific valuation on each acre of tobacco allotment 
was not imposed, general consideration to tobacco allotments was 
given; and all property in Columbus County, real and personal, as 
far  as  practicable has been appraised and valued a t  its true value 
in money as by law required and specifically in compliance with 
G.S. 105-294." 

Whether upon a trial of the facts plaintiffs or defendants will 
prevail in proving their conflicting allegations, remains to be seen. 
For present purposes of considering defendants' demurrer ore fenus, 
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the allegations of plaintiffs' complaint must be taken as true. When 
so considered, plaintiffs have stated a good cause of action and de- 
fendants' demurrer should be overruled. 

In  addition to the objections raised by demurrer, defendants 
moved to dismiss plaintiffs' action on the grounds that plaintiffs 
failed to exhaust their administrative remedies before seeking the 
assistance of the Court by way of mandamus. It is true that man- 
damus will not lie where other adequate remedies are available. De- 
fendants' motion thus raises the question of whether, in the context 
of the factual situation alleged in the complaint, other adequate 
remedies were available to plaintiffs. 

G.S. 105-327 constitutes the Board of County Commissioners of 
each county a County Board of Equalization and Review. Subsec- 
tion (g) (2) of that section provides: 

"The board shall, on request, hear any and all taxpayers who 
own or control taxable property assessed for taxation in the 
county in respect to the valuation of such property or the prop- 
erty of others. Any such request must be made in writing to or 
by personal appearance before the board prior to adjournment 
of the board, or within fifteen days after notice is mailed by 
the board of a change in valuation made by said board if the 
notice of change was mailed less than fifteen days prior to ad- 
journment of the board. The board shall notify any such tax- 
payer by mail as to the action taken on his request no later 
than 30 days after adjournment of the board." 

G.S. 105-329 provides for an appeal from a decision of a County 
Board of Equalization and Review to the State Board of Assess- 
ment. This section provides, however: 

"Each taxpayer or ownership interest shall file separate and 
distinct appeals; no joint appeals shall be considered except by 
and with consent of the State Board of Assessment." 

G.S. 105-273 provides for the creation of a State Board of Assess- 
ment, and G.S. 105-275 specifies the duties of such Board. Subpara- 
graph 3 of this section is as follows: 

"(3) To hear and to adjudicate appeals from the boards of 
county commissioners and county boards of equalization and 
review as to property liable for taxation that has not been 
assessed or of property that has been fraudulently or improp- 
erly assessed through error or otherwise, to investigate the same, 
and if error, inequality, or fraud is found to exist, to take such 
proceedings and to make such orders as to correct the same. In 
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case i t  shall be made to appear to the State Board of Assess- 
ment that any tax list or assessment roll in any county in this 
State is grossly irregular, or any property is unlawfully or un- 
equally assessed as between individuals, between sections of a 
county, or between counties, the said Board shall correct wch 
irregularities, inequalities and lack of uniformity, and shall 
equalize and make uniform the valuation thereof upon com- 
plaint b y  the board of  county commissioners under rules and 
regulations prescribed by it, not inconsistent with this subchap- 
ter: Provided, that no appeals shall be considered or fixed values 
changed unless notice of same is filed within sixty (60) days 
after the final values are fixed and determined by the board of 
county commissioners or the Board of Equalization and Review, 
as hereinafter provided: Provided, further, that each taxpayer 
or ownership interest shall file separate and distinct appeals; no 
joint appeals shall be considered except b y  and wi th  consent of 
the State Board of  Assessment." (Emphasis added.) 

The statutes quoted do provide the administrative channels 
through which an individual taxpayer may question and obtain re- 
view of the appraisal of his own or of some other taxpayer's prop- 
erty. Unless he has done so, he may not resort to the Court, L'for i t  
is the accepted position that a taxpayer is not allowed to resort to 
the Courts in cases of this character until he has pursued and ex- 
hausted the remedies provided before the duly constituted adminis- 
trative boards having such matters in charge." Manufacturing Com- 
pany v .  Commissioners, 189 N.C. 99, 126 S.E. 114. In this case, Chief 
Justice Hoke, speaking for the Court, said: 

"Our State decisions to the extent they have dealt with the 
subject are in full approval of the principle, holding that a tax- 
payer must not only resort to the remedies that the Legislature 
has established but that he must do so a t  the time and in the 
manner that the statutes and proper regulations provide." 

An individual taxpayer, seeking review of the appraisal of a 
particular piece of property, whether his own or another's, has a 
clearly defined and entirely adequate remedy. Citizens, as plaintiffs 
in this case, who seek not a review of the appraisal of any particular 
piece of property, but to require the County Commissioners to com- 
ply with the law and consider tobacco allotments as an element of 
value in appraising all tracts throughout the entire county, have no 
such clearly defined or adequate remedy. If a particular tract, chosen 
perhaps as a test case, had been presented for review through statu- 
tory administrative channels, the plaintiffs might have been entirely 
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successful and still fail of their real objective to have tobacco allot- 
ments considered as an element of value applicable to all tracts 
throughout the county. 

Separate proceedings as to each such tract would make a multi- 
plicity of proceedings and place such a burden upon the plaintiffs 
that the remedy would be not only inadequate but practically un- 
available. 

That the Board of County Commissioners are given the right by 
G.S. 105-275(3) to complain directly to the State Board of Assess- 
ment in any case where "any tax list or assessment roll in any county 
in this State is grossly irregular," is of small comfort to citizens sit- 
uated as were the plaintiffs in this case, whose grievance is against 
the Board of County Commissioners itself. No such clearly defined 
right of direct access to the State Board of Assessment to review an 
entire tax list is spelled out as being available to individual citizens. 

Where the only administrative remedies provided are so totally 
inadequate, citizens are not required first to exhaust them before 
resorting to the Courts in order to compel public officials to perform 
their legally imposed duties. 

Defendants' demurrer ore tenus filed in this Court is overruled, 
and the judgment of the Superior Court overruling defendants' mo- 
tion to dismiss is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

STATE O F  NORTH CAROLINA EX ~ m i ,  EDWIN S. LANIER, COMMIS- 
SIONER OF INSURANCE v. JAMES ABNER VINES. 

(Filed 15 May 1968.) 

1. Constitutional Law § 7- 
The General Assembly may not delegate its supreme legislative power 

to any other branch of the State government or to any agency, but a s  to 
a specific subject matter it may delegate a limited portion of its legis- 
lative power to a n  administrative agency if it prescribes the standards 
under which the agency is t o  exercise the delegated power. 

2. Same; Insurance S 1- 
G.S. 58-44.6, which authorizes the Commissioner of Insurance to  impose 

a civil penalty upon persons subject to Chapter 57 or Chapter 58 of the 
General Statutes after conducting a hearing and finding that such person 
has violated a provision of those chapters for which his license may be 
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suspended or  revoked, is not a n  unconstitutional delegation of legislative 
power, since the statute prescribes sufficient standards for the exercise of 
that authority, and since the function of the Commissioner of Insurance 
under the statute is essentially judicial in nature. 

3. Constitutional L a w  8 7; Administrative L a w  5 b 
Article IV, g 3, Constitution of North Carolina authorizes the General 

Assembly to vest administrative agencies with such judicial powers as  
may be reasonably necessary as  an incident to the accomplishment of the 
purpose for which they were created. 

4. Same-- 
The judicial power to impose a civil penalty granted to the Commissioner 

of Insurance by G.S. 58-44.6 is reasonably necessaly as an incident to the 
accomplishment of the purposes for which the North Carolina Insurance 
Department was created, and is authorized by Artide IV, $ 3, Constitution 
of North Carolina. 

5. Constitutional L a w  8 10- 
A statute passed by the legislature is presumed to be constitutional and 

will not be declared void if it can be upheld on any reasonable ground. 

6. S ta tu tes  5 4- 

4 statute will not be declared unconstitutional unless i t  is clearly so, 
and all reasonable doubt will be resolved in favor of its validity. 

7. Parties $j 2; Insurance 5 1- 
The Commissioner of Insurance is a real party in interest and is en- 

titled to  bring a n  action in Superior Court to  enforce the collection of a 
civil penalty imposed pursuant to G.S. 58-44.6. 

A civil penalty imposed pursuant to G.S. 58-44.6 i s  payable to the 
Treasurer of the State of North Carolina. 

APPEAL by defendant from Canaday, J., a t  the November 1967 
Civil Non-Jury Session of WAKE Superior Court. 

This is a civil action instituted by the North Carolina Commis- 
sioner of Insurance in the Superior Court of Wake County to en- 
force collection of a civil penalty in the amount of $3000.00 which 
had been imposed on defendant under authority of G.S. 58-44.6. 
Prior to 16 January 1967 the defendant, James Abner Vines, was a 
licensed insurance agent actively engaged in the business of selling 
insurance within the State of North Carolina. On that date the North 
Carolina Commissioner of Insurance served notice on defendant. that 
his licenses as an insurance agent in North Carolina were suspended 
and that an administrative hearing would be held by the Insurance 
Department on 26 January 1967 to determine whether such licenses 
should be permanently revoked and whether, in addition or in lieu 
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thereof, a civil penalty ought to be imposed. A copy of the statement 
of charges was served with the notice, charging the defendant with 
having committed 13 separate violations of the North Carolina in- 
surance laws. The charges dealt with the unlawful contracting of 
insurance with unlicensed companies and with the commission of un- 
fair and deceptive acts. 

Pursuant to the notice the matter was heard by the Insurance 
Commissioner on 26 and 27 January 1967, the defendant being rep- 
resented by counsel and both parties offering testimony and pro- 
ducing evidence. On 6 April 1967 the Insurance Commissioner issued 
his decision in which he made full findings of fact on the basis of 
which he concluded that defendant had willfully violated the insur- 
ance laws of North Carolina, specifically G.S. 58-47 and G.S. 58-53.2, 
and that he had committed acts prohibited by and had failed to 
comply with certain requirements of G.S., Chap. 58 by virtue of 
which his licenses were subject to suspension or revocation. The de- 
cision permanently revoked any license of the defendant to act as 
insurance agent or broker in this State and, in addition, ordered de- 
fendant to pay to the State of North Carolina a civil penalty in the 
amount of $3000.00, providing that upon the payment of such amount 
to the Treasurer of the State of North Carolina the civil penalty 
should be satisfied and discharged. Defendant did not appeal the de- 
cision of the North Carolina Insurance Commissioner. He did com- 
ply with the decision to the extent of surrendering his licenses, but 
he refused to comply with that part of the order which imposed the 
civil penalty in the amount of $3000.00. The North Carolina Insur- 
ance Commissioner then filed this suit in the Superior Court of Wake 
County, asking for judgment ordering defendant to pay the civil 
penalty as imposed, with interest from 6 April 1967. Defendant an- 
swered, alleging that the provision in G.S. 58-44.6 under which the 
Commissioner imposed the civil penalty was unconstitutional. Upon 
a call of the case for trial, defendant also demurred ore tenus on 
the grounds that the complaint did not state facts sufficient to con- 
stitute a cause of action in that the statute under which the civil 
penalty had been imposed was unconstitutional. At the conclusion 
of the evidence, defendant moved for nonsuit on the further grounds 
that the action was not instituted by the real party in interest. On 
14 November 1967 Judge Canaday entered an order in effect over- 
ruling defendant's demurrer and motion of nonsuit and ordering de- 
fendant to pay to the Treasurer of North Carolina the sum of 
$3000.00. From this judgment defendant appealed. 
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Attorney General T.  W. Bruton, and Assistant Attorney G'eneral 
Bernard A. Harrell for plaintiff appellee. 

Nance, Collier, Singleton, Kirkman and Herndon for deferzdant 
appellant. 

PARKER, J. G.S. 58-44.6 provides that whenever any person sub- 
ject to the provisions of G.S., Chap. 57 or Chap. 58 shall commit any 
act or fail to comply with any requirements prohibited or required 
by said chapters by virtue of which any license is subject to suspen- 
sion or revocation, "the Commissioner of Insurance, in addition to 
or in lieu of any other official action that may be taken by him, may, 
in his discretion, inflict a civil penalty in an amount to be fixed by 
said Commissioner of Insurance not in excess of twenty-five thousand 
dollars ($25,000.00), . . ." The statute provides that the Commis- 
sioner of Insurance before imposing any penalty or revoking any 
license shall conduct a hearing and shall make all necessary findings 
of fact in regard to the matter under inquiry. The hearing is to be 
conducted under the procedures set forth in G.S. 58-54.6, which re- 
quires a notice of hearing and statement of charges to be served upon 
the person affected, grants such person an opportunity to be heard, 
provides for the making of a stenographic record of all evidence 
upon the request of any party and provides for the examination and 
cross-examination of witnesses under oath. Any person whose rights 
are affected by the findings and order of the Commissioner of Insur- 
ance has the right to appeal to the Superior Court of Wake County, 
in which event the procedures contained in G.S. 58-9.3 shall be fol- 
lowed. 

In  the case before us defendant did not avail himself of his right 
to appeal, nor does he raise any objection as to the conduct of the 
proceedings before the Commissioner of Insurance leading up to the 
order revoking his licenses and imposing the civil penalty. He has 
raised no objection to that portion of the order of the Insurance 
Commissioner revoking his licenses. He  does object to the imposition 
upon him of any civil penalty, contending that the portion of the 
statute authorizing the Insurance Commissioner to impose such a 
penalty is unconstitutional, in that i t  grants such an unlimited dis- 
cretion to the Commissioner to be exercised without the guide of 
sufficient legislative standards that it  must be regarded as an at- 
tempted delegation of the legislative function offensive both to the 
State and Federal Constitutions. 

In  the case of Turnpike Authority v. Pine Island, 265 N.C. 109, 
143 S.E. 2d 319, the North Carolina Supreme Court, speaking through 
Sharp, J., said: 
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"It is settled and fundamental in our law that the legisla- 
ture may not abdicate its power to make laws nor delegate its 
supreme legislative power to any other coordinate branch or to 
any agency which i t  may create. Coastal Highway v. Turnpike 
Authority, 237 N.C. 52, 74 S.E. 2d 310. It is equally well settled 
that, as to some specific subject matter, i t  may delegate a limited 
portion of its legislative power to an administrative agency if i t  
prescribes the standards under which the agency is to exercise 
the delegated powers." 

Examples of attempted delegation of legislative power held to 
be unconstitutional may be found in Harvell v. Scheidt, 249 N.C. 
N.C. 699, 107 S.E. 2d 549 (statute which granted the Department 
of Motor Vehicles authority to suspend the driver's license of any 
person found to be a "habitual violator" of the traffic laws, held to 
be an unconstitutional delegation of legislative power, since i t  did 
not define the term "habitual violator," set no standards for mak- 
ing the determination, and left the matter to the unlimited discretion 
of the Department) ; State v. Williams, 253 N.C. 337, 117 S.E. 2d 
444 (statute requiring persons soliciting students for private schools 
to obtain a license from the State Board of Education held uncon- 
stitutional as an unwarranted delegation of the lawmaking power, 
since the statute prescribed no standards to guide the administrative 
Board in granting or withholding the prescribed license); State v. 
Harris, 216 N.C. 746, 6 S.E. 2d 854 (statute purporting to grant un- 
limited discretion to a commission to set up standards of their own 
for admission to the business of " 'dry cleaning and/or pressing,' 
according to whatever rules or regulations they may conceive to be 
related to the 'public health, safety, and welfare,' " held unconsti- 
tutional). 

In  the case before us the Legislature has delegated to the Insur- 
ance Commissioner the power to make "rules and regulations, not in- 
consistent with the law, to enforce, carry out and make effective the 
provisions of this chapter (G.S., Chap. 58), and to make such further 
rules and regulations not contrary to any provisions of this chapter 
which will prevent practices injurious to the public by insurance 
companies, fraternal orders and societies, agents and adjusters." 
G.S. 58-9(1). We are not, however, presently called upon to de- 
termine if this delegation of legislative power has been made within 
sufficiently narrow channels to meet constitutional requirements. 
While the Commissioner is authorized by G.S. 58-9(1) to make rules 
and regulations, i t  should be noted that the section of the ~ t a t u t e  
here under attack, G.S. 58-44.6, does not authorize him to inflict the 
monetary civil penalty in question upon any finding of a mere viola- 
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tion of his rules and regulations, but only upon a finding that the 
person upon whom the penalty is sought to be imposed: (1) Is  
subject to the provisions of G.S., Chap. 57 or Chap. 58; and (2) that 
such person has done an act or failed to comply with a requirement 
'(prohibited or required by said chapters, by virtue of which any li- 
cense is subject to suspension or revocation." The Legislature itself, 
not the Insurance Commissioner, has enacted those chapters of the 
General Statutes. 

Unlike the statutes which were involved in the cases above re- 
ferred to, the section of the statute here under attack, G.S. 58-44.6, 
grants no unguided discretion to the Insurance Commissioner to 
make any laws. It merely gives him discretion to impose a civil 
penalty in an amount to be fixed by him not in excess of $25,000, 
but only after he has given due notice to the person to be affected, 
granted the accused an opportunity to be heard, conducted a hearing, 
subpcenaed and examined witnesses, received oral and documentary 
evidence, caused a stenographic record of all evidence and pro- 
ceedings to be made upon the request of any party, "made all neces- 
sary findings of fact in regard to the matter under inquiry," and 
based thereon has determined that the accused has committed some 
act or failed to comply with some requirements of G.S., Chap. 57 
or Chap. 58. 

The functions to be exercised by the Insurance Commissioner 
and the discretion granted to him by G.S. 58-44.6 here under attack 
were essentially judicial rather than legislative in nature. The Com- 
missioner was granted no power to create any new law. The Legisla- 
ture itself, not the Insurance Commissioner, enacted the laws. The 
Legislature did impose upon the Commissioner the duty to "see that 
all laws of this State governing insurance companies . . . are 
faithfully executed." G.S. 58-9(1). To enable him to perform this 
duty, the Legislature has granted him certain limited judicial pow- 
ers and functions. The Legislature had the constitutional right and 
power to do exactly this. Article IV, 8 3 of the North Carolina Con- 
stitution provides: 

"The General Assembly may vest in administrative agencies es- 
tablished pursuant to law such judicial powers as may be rea- 
sonably necessary as an incident to the accomplishment of the 
purposes for which the agencies were created. Appeals from ad- 
ministrative agencies shall be to the General Court of Justice." 

The judicial powers granted to the Commissioner of Insurance by 
G.S. 58-44.6, including the discretionary power to impose the civil 
penalty within the limit provided after conducting the proceedings 
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and making the appropriate findings as required by the statute, were, 
in our view, "reasonably necessary as an incident to the accomplish- 
ment of the purposes" for which the North Carolina Insurance De- 
partment was created. Certainly we cannot say these powers were so 
clearly not reasonably necessary for the accomplishment of such pur- 
poses as to invoke the judicial power to declare the statute unconsti- 
tutional. "The presumption is that any act passed by the legislature 
is constitutional, and the court will not strike i t  down if such legisla- 
tion can be upheld on any reasonable ground." Ramsey v. Vetwans 
Commission, 261 N.C. 645, 135 S.E. 2d 659. "If there is any reason- 
able doubt, i t  will be resolved in favor of the lawful exercise of their 
powers by the representatives of the people." Glenn v. Board of 
Education, 210 N.C. 525, 187 S.E. 781. We therefore hold that the 
Legislature acted within its constitutional powers in enacting G.S. 
58-44.6, and defendant's demurrer based on the contention that the 
statute was unconstitutional was properly overruled. 

In  view of the statutory duty imposed upon the Insurance Com- 
missioner to see that the laws of this State relating to the business 
of insurance are faithfully executed, the Commissioner has a very 
real interest in seeing that his orders and decisions are carried out. 
The limited judicial powers which have been vested in him by the 
Legislature do not include the judicial power to enforce his own 
orders or decisions. For that purpose he must necessarily resort to 
the courts of this State and in any court proceedings instituted by 
him for that purpose he is a real party in interest within the mean- 
ing of G.S. 1-57. Therefore defendant's mot.ion for nonsuit on the 
grounds that  this action was not instituted by the real party in in- 
terest was properly overruled. 

We also hold that the provision in the judgment directing the de- 
fendant to pay the amount of the penalty to the Treasurer of the 
State of North Carolina was correct. While G.S. 58-44.6 does not it- 
self specify to whom the civil penalty is to be paid, G.S. 58-63(4) 
does direct the Commissioner of Insurance to ('collect all other fees 
and charges due and payable into the State treasury by any com- 
pany, association, order, or individual under his department," and 
G.S. 58-62 directs him to pay the full amount of such funds monthly 
to the State Treasurer. By clear implication of those sections, the 
amount of any monetary civil penalty imposed and collected as au- 
thorized by G.S. 58-44.6 should also be paid over to the State Treas- 
urer, and there was no error in the judgment so directing. 

Affirmed. 

C A M P B ~ L  and MORRIS, JJ., concur. 
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LUCILLE CZEMMONS v. LIFE INSURANCR COMPANY OF GBORGIA. 

(Filed 15 May 1968.) 

1. Pleadings § 12- 

G.S. 1-151 requires the court to construe liberally a pleading challenged 
by demurrer with a view to substa-atial justice between thc parties, and 
the demurrer will not be sustained unless the complaint is fatally and 
wholly defective. 

2. S a m e -  
A demurrer admits for the purpose of testing the sufficiency of the 

pleadings the truth of factual averments well stated and all relevant in- 
ferences of fact reasonably deducible therefrom. 

3. Master a n d  Servant 3 33- 
When an employee, in undertaking 20 do that which he was employed 

to do, adopts a method which constitutes a tort and inflicts injury on an- 
other, it is the fact that he is about his employer's business which im- 
poses liability upon the employer, and the employer is not excused from 
liability in that the employee adopted a wrongful o r  unauthorized method, 
or even a method expressly prohibited. 

4. Same- Complaint held to state a cause of action of assault by d e  
fendant's agen t  in t h e  course of employment. 

Plaintiff's allegations were to the effect that she was a customer of the 
defendant life insurance company and that she periodically paid premiums 
to the defendant's agents who called a t  her home, that on the day of col- 
lection she informed an agent of the defendant that she was not able to 
pay the premium for that week, that the agent became angered and 
threatened to cancel the policy of insurance, that a t  the plaintiff's demand 
to leave her premises the agent produced a pistol, pointed it a t  plaintfi, 
and threatened to shoot her, and that he continued to berate plaintiff 
about her failure to pay the premium. Held: The allegations of the com- 
plaint are sullicient to state a cause of action of assault by the defendant's 
agent within the course and scope of his employment. 

CAMPBELL, J., dissenting. 

APPEAL by plaintiff from Mintx, J., 13 November 1967, Session, 
NEW HANOVER Superior Court. 

The plaintiff instituted a civil action to recover compensatory 
and punitive damages from the defendant by reason of an alleged 
assault upon her by an alleged agent of the defendant. 

The portions of the complaint pertinent to this appeal are as 
follows : 

"THIRD: That  for many years before Monday, November 
21, 1966, the plaintiff herein had been a customer of the de- 
fendant herein, having purchased various life insurance policies 
from the defendant herein, the premiums for which policies the 
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plaintiff paid periodically to the defendant's agents who called 
a t  the plaintiff's home for the purpose of collecting such pre- 
miums. 

"FOURTH: That  on Monday, November 21, 1966, a t  about 
5 o'clock P.M., one Morris Weeks, while employed by the de- 
fendant as its agent for the purpose of collecting insurance 
premiums from this plaintiff and others, came to the home of 
this plaintiff for the purpose of collecting for the defendant an 
insurance premium which the plaintiff herein owed to the de- 
fendant. That the said Morris Weeks had been to the plaintiff's 
home on many other occasions, collected premiums from the 
plaintiff for the defendant and was a t  all times hereinafter men- 
tioned acting as agent, servant or employee of the defendant 
within the course and scope of his employment as such agent,, 
servant or employee. 

"FIFTH: That on November 21, 1966, a t  about 5 o'clock 
P.M., when the said Morris Weeks came to the home of the 
plaintiff herein for the purpose of collecting the premium then 
due on certain policies which the plaintiff had with the de- 
fendant, the plaintiff did not have the money to pay the pre- 
mium due the defendant and so advised the defendant's agent, 
Morris Weeks. That  when bhe plaintiff advised the said Morris 
Weeks that she did not have the necessary money to pay the 
premium which he had come to collect for the defendant, the 
said Morris Weeks became angered and in a loud and rude 
voice said to the plaintiff, 'I am tired of you putting me off 
every time I come by. If you don't have i t  next time I am go- 
ing to lapse the insurance,' whereupon the plaintiff herein asked 
the said Morris Weeks to leave her home and to leave the porch 
upon which he was standing; the said Morris Weeks refused to 
leave the premises and replied to the plaintiff herein, 'You don't 
talk to me like that, woman,' and thereupon produced a pistol 
in his hand which he pointed a t  the plaintiff herein and the said 
Morris Weeks said to the plaintiff a t  that time, (I will shoot 
you,' that the said Morris Weeks then walked out into the front 
yard of the plaintiff's home where he continued to berate the 
plaintiff for not having the money there to pay the insurance 
premium, telling her again that she had better have the money 
the next time he came until one Elsie Logan who was present 
stated that she would call the police and the said Morris Weeks 
then said, 'I don't care who you call,' went to his car which was 
parked in front of the plaintiff's home, stood there for a few 
moments, got into the car and left." 



N.C.App.1 SPRING SESSION, 1968. 217 

The plaintiff further alleged actual damages by way of medicd 
expenses for treatment of hypertension brought about by the alleged 
assault; and alleged that she was entitled to punitive damages. 

The defendant filed a demurrer to the complaint, stating as 
grounds therefor that the complaint does not state facts sufficient to 
constitute a cause of action ". . . for that i t  appears on the face 
of the Complaint that the alleged wrongful act was outside the 
scope of employment of the said Morris Weeks." The trial judge 
entered an order sustaining the demurrer, stating ". . . i t  appear- 
ing that the alleged wrongful act was outside the scope of the em- 
ployment of the defendant (sic) . . . 2) 

From the Order sustaining the defendant's demurrer to the com- 
plaint, plaintiff appealed. 

W .  G. Smith and Jerry Spivey, attorneys for plaintiff appellant. 
Marshall and Williams by  Lonnie B. Williams, attorneys for de- 

fendant appellee. 

BROCK, J. G.S. 1-151 requires the Court to construe liberally a 
pleading challenged by demurrer with a view to substantial justice 
between the parties, and the demurrer will not be sustained unless 
the complaint is fatally and wholly defective. Corprew v.  Chemical 
Corp., 271 N.C. 485, 157 S.E. 2d 98. It is axiomatic that a demurrer 
admits, for the purpose of testing the sufficiency of the pleadings, 
the truth of factual averments well stated and all relevant inferences 
of fact reasonably deducible therefrom. Corprew v. Chemical Corp., 
Id. 

Under the allegations of the present complaint, if there was an 
assault upon the plaintiff by the agent, i t  occurred when the agent 
I I  . . . produced a pistol in his hand which he pointed a t  the plain- 
tiff . . . (and) said to the plaintiff . . . I will shoot you . . . 19 

We may assume that the defendant did not authorize or desire such 
conduct on the part of its agent, but that is not the question p r e  
sented. The question to be determined is whether, under a liberal 
construction, the complaint alleges facts from which i t  can be seen, 
or reasonably deduced, that the agent was acting in the furtherance 
of the defendant's business. 

When the employee is undertaking to do that which he was em- 
ployed to do and, in so doing, adopts a method which constitutes a 
tort and inflicts injury on another, it is the fact that he was about 
his master's business which imposes liability. That he adopted a 
wrongful or unauthorized method, or even a method expressly pro- 
hibited, does not excuse the employer from liability. West v. Wool- 
worth Co., 215 N.C. 211, 1 S.E. 2d 546. 
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Although the complaint does not allege that the agent threatened 
to shoot the plaintiff if she did not pay the premium due on her 
policy of insurance, nevertheless the allegations portray an agent 
disgruntled by past unsuccessful efforts to collect from the plaintiff, 
and portray an agent intent upon impressing the plaintiff with the 
necessity that she accede to his demands for prompt payment in 
the future. His drawing of the pistol merely accentuated his attempt 
a t  verbal intimidation of the plaintiff. He talked to her in a "loud 
and rude voice" before drawing the pistol and he "continued to be- 
rate the plaintiff for not having the money there to pay the insur- 
ance premium" after drawing the pistol. 

The defendant seeks to lift from this diatribe by the agent the 
intervening protestations by the plaintiff that the agent leave her 
premises, and asserts that the drawing of the pistol was only in 
response to plaintiff's demand; therefore, defendant asserts, the 
pointing of the pistol constituted a departure from the furtherance 
of the defendant's business. Defendant relies heavily upon Wegnm 
v. Ddicatessen, 270 N.C. 62, 153 S.E. 2d 804. 

We view the Wegner case as factually distinguishable. There the 
agent completely turned away from his duties as bus boy for the 
purpose of gratifying some unexplained personal animosity towards 
a customer; his assault upon the customer was not made in an effort 
to accomplish his duties as bus boy. In  the instant case, the allega- 
tions show the agent's entire course of conduct to be designed to im- 
press upon the plaintiff that she must have the money ready when 
he came back for it, and that she could not frustrate his efforts by 
ordering him off her premises. The allegations show that his entire 
course of conduct was directed towards obtaining the prompt future 
payment of premiums on the defendant's insurance contract (the 
very service which i t  is alleged he performs for the defendant). 
I We hold that the allegations of the complaint are sufficient to 
withstand defendant's demurrer. Whether the plaintiff can make out 
a case upon a trial is a different matter. 

Reversed. 

PARKER, J., concurs. CAMPBELL, J., dissents. 

CAMPBELL, J., dissenting: I am constrained to dissent from the 
majority holding in this case. The facts suficiently appear in the 
majority opinion, but I am of the opinion that the plaintiff has over- 
pleaded her case. The complaint shows on its face that the agent 
Weeks went to the home of the plaintiff for the purpose of collecting 
insurance premiums and when payment was refused expressly stated: 
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"If you don't have it next time, I am going to lapse the insurance." 
This conduct on the part of Weeks was clearly within the scope of 
his agency. 

As shown by the complaint, however, the plaintiff brought on the 
assault when she requested Weeks to leave her premises. Her lan- 
guage can only be surmised, but the complaint states that Weeks 
replied: "You don't talk to me like that, woman," and produced a 
pistol and proceeded to assault the plaintiff with the pistol, saying 
"I will shoot you." 

The complaint shows that the agent Weeks t,hen proceeded out 
into the front yard and a t  that point he did not continue to assault 
the plaintiff but instead i t  states that Weeks "berated" the plaintiff 
for not having the money to pay the insurance premium. Webster's 
Third New International Dictionary (1968) defines the word "be- 
rate" as "to heap reproaches on; criticize vigorously; scold or chide 
vehemently." It certainly does not mean an assault. The assault had 
terminated when the agent Weeks left the immediate vicinity of 
the plaintiff. The assault was in connection with the plaintiff's re- 
quest that the agent Weeks leave her premises and i t  had no con- 
nection with or relation to the purpose of collecting the premium on 
behalf of the defendant. 

The assault was clearly without the scope of the agency. This 
case is controlled by the decision of Wegner v. Delicatessen, 279 
N.C. 62, 153 S.E. 2d 804, where the Court said: "However, the as- 
sault, according to the plaintiff's testimony, was not for the purpose 
of doing anything related to the duties of a bus boy, but was for 
some undisclosed, personal motive." In the instant case, the alleged 
facts are stronger for the defendant because, according to the alle- 
gations of the plaintiff herself, the assault was not for the purpose 
of doing anything related to the duties of collecting an insurance 
premium but was because of a disclosed personal motive - the 
agent Weeks was offended by the manner in which the plaintiff had 
spoken to him. 

STATE OF NORTH CAROLINA v. ROBERT WHITE, JR. 

(Filed 15 May 1968.) 

1. Oriminal Law Q 8%- 
The rule forbidding an attorney from divulging confidential ccrmmunica- 

tions with his client is waived where the client, in attempting to avoid r e  
sponsibility for his acts, testifies as to what he contends wsre communica- 
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tions between himself and his attorney, especially when the client's ver- 
sion of what transpired reflects upon the attorney, and the attorney may 
divulge the communications about which the client has testified. 

2. Criminal Law 5 23-- 

To invalidate a plea of guilty because of a n  involuntary confession, the 
defendant must show that the involuntary confession was a substantial 
factor in his decision to plead guilty. 

3. Criminal Law 55 82, 181- 
I n  a post conviction hearing to determine whether defendant's confession 

was a substantial factor in his decision to plead guilty, where ddendant 
has testified as to recommendations made to him by his attorney, the 
State is entitled to have the attorney fully disclose his conversations with 
defendant regarding defendant's plea. 

APPEAL by the State from Snepp, J., a t  the 18 September 1967 
Special Mixed Session of MECKLENBURG Superior Court. 

At the 7 May 1962 Criminal Term of the Superior Court of Meck- 
lenburg County, two bills of indictment were returned against the 
defendant; No. 36-757 charged him with the rape of Thelma Thacker 
on 3 February 1962; No. 36-758 charged him with the rape of Millet 
Davis on 22 March 1962. 

During the first week of said term, defendant, being represented 
by court-appointed attorney, J. Marshall Haywood, tendered written 
pleas of guilty to the two charges of rape. On 14 May 1962, Pless, J., 
sentenced defendant in case 36-757 to life imprisonment; he con- 
tinued prayer for judgment in case 36-758 until 21 May 1962, at 
which time Copeland, J., sentenced defendant to life imprisonment 
in case 36-758, said sentence to commence a t  the expiration of the 
sentence imposed in case No. 36-757. 

In  November or December of 1964, defendant filed a petition for 
post-conviction review. The petition was heard on 18 March 1965 
a t  which time Houk, J., entered an order finding and concluding that 
there had been no denial of any of defendant's constitutional rights 
and denied the petition. 

Defendant then petitioned the Supreme Court for certiorari to 
review the order of Houk, J. On 28 June 1967, an order was issued 
from the Supreme Court remanding the cause to the Superior Court 
of Mecklenburg County for plenary hearing and preservation of tes- 
timony taken, particularly the testimony of Attorney Haywood. 

On 29 June 1967, Clarkson, J., entered an order for a plenary 
hearing and appointed attorney John R. Ingle to represent the de- 
fendant. 

On 19 and 20 September 1967, Judge Snepp conducted a plenary 
hearing in which testimony was introduced by t*he defendant and 
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the State. On 29 September 1967, Judge Snepp entered judgment 
finding and concluding that defendant's constitutional rights were 
violated before and during his trial in cases 36-757 and 36-758 and 
granted defendant's motion for a new trial. 

The Attorney General filed a petition for writ of certiorari in 
this Court. Certiorari was allowed on 19 December 1967. 

T. Wade Bruton, Attorney General, by Ralph A. White, Jr., and 
Dale Shepherd, S ta f f  Attorneys, for the State. 

John R. Ingle attorney for defendant appellee. 

BRITT, J. The State's assignment of error is as follows: 

"That the Court erred in setting aside appellee's two convictions 
for rape and in signing the judgment to that effect for the rea- 
son that the Court erroneously concluded that appellee's con- 
stitutional rights were violated before and during his trial in 
cases 36-757 and 36-758, the Court erroneously concluded that 
the statement given by appellee to the police was not. voluntary, 
and the Court erroneously concluded the pleas of guilty entered 
by appellee were not voluntarily and understandingly entered." 

In  his findings of fact, Snepp, J., found that a t  the time of the 
alleged offenses defendant was twenty years of age and had com- 
pleted the ninth grade in school; that defendant was arrested on the 
afternoon of 2 April 1962 and was interrogated a t  length by police 
officers on three separate occasions during the following night and 
again a t  8:00 the next morning, a t  which time the defendant "made 
a statement to the police officers implicating himself in an offense of 
rape"; that Attorney Haywood was appointed to represent the de- 
fendant approximately three weeks prior to the time of his trial and 
that  after discussions with defendant and his sister, Attorney Hay- 
wood recommended that defendant plead guilty t o  the two charges 
of rape; that the inculpatory statement given to the police by de- 
fendant was a substantial factor in his decision to enter the pleas 
of guilty. 

During the hearing, Attorney Haywood was called by the Solic- 
itor a s  a witness for the State. The transcript of testimony discloses 
that  the following transpired: 

Question to Mr. Haywood by Solicitor: "Well, what was the 
nature of your conversations with Mr. White about these cases?" 
Answer: "We discussed first of all the fact whether or not 'he 
was guilty as charged, whether or not he did, in fact, commit 
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these crimes. On all occasions but one he readily admitted it 
and my recollection - 
"Court: Wait a minute here. Have you ever heard about about 
(sic) a privileged communication?" 

Attorney Haywood was thus prevented from testifying about his 
conversation with the defendant, which conversation no doubt was 
a factor in Attorney Haywood's recommendation that  the defend- 
ant plead guilty. We think the court erroneously excluded testimony 
of Attorney Haywood in this instance. Two of the grounds on which 
defendant challenged the constitutionality of his trial were that he 
was not represented by competent counsel and that  the pleas of guilty 
entered by him were not voluntarily and understandingly made. De- 
fendant testified regarding his conferences with and recommenda- 
tions made by the attorney. 

In  Cooper v. United States, 6 Cir., 5 F. 2d 824, 825, the Court 
stated: 

"The rule which forbids an attorney from divulging matters 
communicated to him by his client in the course of professional 
employment is for the benefit of the client. But  i t  may be waived 
by the client; and when a client, in attempting to avoid respon- 
sibility for his acts, as in this case, divulges in his testimony 
what he claims were communications between himself and his 
attorney, and especially when his version of what transpired re- 
flects upon the attorney, the reason for the rule ceases to exist, 
and the attorney is at liberty to divulge the communications 
about which the client has testified." (Emphasis added.) 

To the same effect are Farnsworth v. Sandford, 5 Cir., 115 F. 2d 
375, 377; United States v .  Mahoney, D.C., 43 F. Supp. 943, 946; Ma- 
honey v .  United States, D.C., 48 F. Supp. 212, 215; and United 
States v .  Monti, D.C., 100 F.  Supp. 209, 212. 

Any confession or inculpatory statement which the defendant 
made to the police officers following his arrest was not introduced in 
evidence. It then becomes necessary to consider whether the con- 
fession or inculpatory statement was a substantial factor in the de- 
fendant's decision to plead guilty. In his testimony, Attorney Hay- 
wood, in answer to the question as to whether the confession or in- 
culpatory statement had any bearing on his recommendation to the 
defendant, stated: "It certainly had some bearing on it. I did give it 
some weight. M y  conversations with him and his sister contributed 
more heavily (emphasis added), I would say, but. i t  certainly had 
some weight on the decision." 

In a determination by the court as to whether the confession or  
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inculpatory statement of the defendant was a substantial factor in 
his decision to plead guilty, based upon recommendations by his 
attorney testified to by the defendant, the State is entit'led to have 
the court consider full disclosures by defendant's attorney of con- 
versations had between him and his client. 

In  Commonwealth v .  Garrett, 229 A. 2d 922, the Supreme Court 
of Pennsylvania declared: 

"The mere existence of an involuntary confession, however, is 
not sufficient to invalidate a guilty plea for the petitioner would 
still have to prove that the involuntary confession was the pri- 
mary motivation for his plea of guilty." (Emphasis added.) Cit- 
ing Brown v.  Turner, 257 F.  Supp. 734, 738, and Gilmore v. 
People of State of California, 9 Cir., 364 F. 2d 916. 

The judgment of Judge Snepp is vacated, and this cause is re- 
manded to the Superior Court of Mecklenburg County to the end 
that another plenary hearing may be held in accordance with this 
opinion. 

Error and remanded. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE v. WILLIS JENKINS. 

(Filed 15 May 1968.) 

1. oriminal  L a w  9 10- 
If there is more than a scintilla of competent evidence to support the 

allegations of the indictment, i t  is the court's duty to  submit the case to 
the jury. 

2. Sam* 
When the State's evidence is conflicting, some tending to incriminate 

and some tending to exculpate the defendant, it is sufficient to repel a mo- 
tion for judgment of nonsuit, and must be submitted to the jury. 

A jury is not compelled to believe the whole of a confession, but may, 
in  its sound discretion and in its role as  trier of fact, believe a part 
and reject a part. 

4. Homicide § 21- Circumstantial evidence of defendant's guilt of 
homicide held s d c i e n t  f o r  the jury al though it was  conflicting. 

The State's evidence tended to show that the defendant went to the 
house of a woman with whom he had previously lived, that they fought 
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intermittently during the night, that defendant remembered hitting her 
in the face but he stated that she was alive when he left the premises. 
The woman was found dead the next morning in her bed. There was 
medical expert testimony that the woman had numerous recent bruises 
about her face, neck and body, that five of her ribs were completely broken 
and that the cause of death was the result of the rib fractures and stran- 
gulation; the expert also testified that there was methyl alcohol in her 
blood and that he could not rule out the possibility that the amount of 
wood alcohol would have been a fatal amount. There was in evidence, 
also, a statement by defendant, referring to the woman, that "when I go 
back, I will go for murder." Held: The evidence was sufficient to be sub- 
mitted to the jury on the issue of defendant's guilt of murder in the 
second degree. 

APPEAL from Mintz, J. and a jury, December 1967 Session, NEW 
HANOVER Superior Court. In a valid bill of indictment, the defend- 
ant  was charged with the capital offense of murder of Sadie Thomp- 
son on 5 November 1967. 

The defendant entered a plea of not guilty and the solicitor on 
behalf of the State elected to t ry him for second-degree murder and 
not the capital offense. 

From a verdict of guilty a s  to manslaughter, the defendant was 
sentenced to a term of not less than 14 nor more than 18 years. 

The State offered evidence. The defendant offered none. 

T .  W .  Bruton, Attorney General; Harrison Lewis, Deputy Attor- 
ney General; Charles W .  Willcinson, Jr., Staf f  Attorney and Claude 
W .  Harris, Trial Attorney for the State. 
0. K. Pridgen, 11, for defendant appellant. 

CAMPBELL, J. The defendant challenges the sufficiency of the 
State's evidence, considered in the light most favorable to the State, 
and giving to the State the benefit of every reasonable inference fairly 
to be drawn therefrom, to carry the case to the jury. If there is more 
than a scintilla of competent evidence to support the allegations, it 
is the court's duty to submit the case to the jury. State v. Homer, 
248 N.C. 342, 103 S.E. 2d 694. 

The evidence reveals : 
Bernice Johnson, a daughter of the deceased, Sadie Thompson, 

saw the deceased on Saturday night, 4 November 1967, about 8:00 
p.m. and then again shortly before 11:OO p.m. When last seen, the 
deceased appeared to have had some alcoholic beverage to drink. 
She saw the deceased next on Sunday morning, 5 November 1967, 
about 9:00 or 10:OO a.m. lying on the bed in her bedroom and the 
deceased did not answer her call to open the door and let her in. 
Wilmington police officers were notified and on arrival they found 
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the deceased dead with her head a t  the foot of the bed. About 4:OQ 
p.m. Sunday afternoon, 5 November 1967, the defendant was placed 
under arrest. At that time he was intoxicated and the officers were 
unable to question him until the next day. 

A detective of the City of Wilmington testified that the defend- 
ant  told him that he went to Sadie's house about 1 1 : O O  or 11:30 p.m. 
Saturday night. Sadie was not a t  home and he went to a nearby va- 
cant house and sat down on the front porch and waited. A short time 
later Sadie arrived in a taxicab and went to her front door and 
tried to open i t  without success. She then went to a window and 
ripped the screen on the window, but the window was too high for 
her to get in and she came back to the front door. She was in a 
highly intoxicated condition and a Negro man by the name of J. 
D. Bullard came down the alley by the side of the house and opened 
the door and let her in. This man left and did not go in the house. 
The defendant had known Sadie between 12 and 15 years, had lived 
with her, and had fathered her last two children. After Sadie entered 
he went to the house and went in and lay down on Sadie's bed. Later, 
Sadie lay down on the bed and they got to cursing each other and 
started fighting. The defendant hit Sadie several times in the face 
and during the fight they rolled off of the bed and on to the floor. 
The defendant sat straddled of her and hit her several times. Then 
he got up and got back on the bed and Sadie, likewise, got up on her 
own power and got back on the bed. He put a blanket over the two 
of them and dozed off to sleep. Later, the defendant woke up and did 
not know the exact time but i t  was somewhere between 3:00 and 
4:00 in the morning. He and Sadie got to arguing and fussing again 
and he then told her: "If you are going to do this, I will get up and 
leave and go to my apartment." He did get up and went to his 
apartment and the next thing he heard was that Sadie was dead. 
The defendant said that Sadie was not dead when he left the house. 
He said that he had never gotten up this way before and left. 

The defendant produced the shirt and vest he was wearing a t  the 
time he was with Sadie and these both had blood on them and the 
defendant stated: "That must be Sadie's blood." When asked about 
choking the deceased, the defendant said that if he choked her, he 
did not remember it, but he did remember hitting her in the face. 

The deceased, Sadie Thompson, was an alcoholic. 
The State also offered the testimony of Nathan Hawkins who 

testified that he had known the defendant something over 30 years 
and had known the deceased, Sadie Thompson, for 12 or 13 years. 
This witness cared for the two little girls of the deceased and the 
defendant. About a month before the deceased was found dead, this 
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witness had a conversation with the defendant and i t  was a t  a time 
when the defendant and the deceased had been fighting. This wit- 
ness told the defendant that he should stop acting that way before 
he got in trouble. This witness testified that to this admonition the 
defendant stated: "I ain't going to pull any more time for Sadie 
Thompson, for her to get a welfare check and drink i t  up. When I 
go back, I will go for murder." And again the defendant stated: "I 
am not going back and make sixty days or ninety days or more for 
her to get welfare check off of me and drink wine." 

The State also offered in evidence the testimony of Dr. J. I?. 
Lewis, a pathologist who performed an autopsy on Sadie Thompson 
on Monday, 6 November 1967. He testified that the autopsy re- 
vealed numerous recent bruises and hemorrhages about the skin, 
neck, shoulders, arms and left thigh and a bruise mark across her 
neck. There were hemorrhages into the soft tissue around the base 
of her neck, around her windpipe on both the front and the side and 
along the small bones immediately above the windpipe. She also had 
five ribs completely broken on the right side. The toxicological exam- 
ination revealed no significant level of ethyl alcohol in her blood but 
there was some methyl alcohol. This doctor further testified: "In my 
opinion, her death was due to combination of rib fractures and 
strangulation." The doctor testified that the methyl alcohol is com- 
monly referred to as wood alcohol and that i t  is poisonous. He testi- 
fied that the concentration he found from the blood analysis was 178 
milligrams per cent. The doctor testified that i t  would be very diffi- 
cult for him to say whether or not that per cent of methyl alcohol 
would be fatal to the particular person, Sadie Thompson, and that 
he could not rule out the possibility that that amount of wood alco- 
hol would be a fatal amount. 

We think the present case is distinguishable from State v. Tol- 
bert, 240 N.C. 445, 82 S.E. 2d 201, and that this case is controlled 
by State v. Homer, supra, where i t  is stated: '(When the State's evi- 
dence is conflicting - some tending to incriminate and some to excul- 
pate the defendant -it is suf3cient to repel a motion for judgment 
of nonsuit, and must be submitted to the jury. * -  * * A jury is 
not compelled to believe the whole of a confession. The twelve arc? 
the triers of fact, and may, in their sound discretion, believe a part 
and reject a part." 

We have reviewed the entire record and conclude that  the de- 
fendant has had a fair and impartial trial, free of any prejudicial 
error and that the case was properly submitted to the jury. 

Affirmed. 

BROCK and PARKER, JJ., concur. 
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INTERNATIONAL SPEEDWAYS, INC., PLAINTIET, v. L. G. AMAN AND 

WIFE, BERNICE H. AMAN, DEFENDANTS. 

(Filed 15 May 1968.) 

1. Vendor a n d  Purchaser  3 2- 
An option in a lease giving the lessee the right to purchase the leased 

premises a t  any time before the expiration of the lease is a continuing 
offer to sell on the terms set forth in  the option and may not be with- 
drawn by the lessor within the time limited. 

2. Vendor and  Purchaser  3 1- 
The lease is a sufficient consideration to support specific performance of 

an option of purchase granted therein. 

3. Vendor and  Purchaser  3 2- 

Where the terms of an option do not require payment of any part of 
the purchase price before the option is exercised but require merely that 
notice be given of the election to exercise the option, tender of the pur- 
chase price is not a prerequisite t o  the exercise of the option. 

THIS is an appeal from Bundy, J., a t  the 18 March 1967 Session 
of ONSLOW Superior Court. The plaintiff instituted this action for 
specific performance to enforce an agreement pertaining to the pur- 
chase of real estate and for damages for failure to convey the prop- 
erty. After a jury had been selected and empaneled, the defendant 
filed a demurrer ore tensus to the complaint on the ground that i t  
failed to state a cause of action. The trial court sustained the de- 
murrer and dismissed the action and entered judgment accordingly. 
The plaintiff appealed to this Court. 

The plaintiff in the complaint alleges that it and the defendants 
entered into a written lease agreement on 19 June 1964 whereby the 
plaintiff leased for a period of two years, commencing 19 June 1964 
and ending 18 June 1966, certain property therein described situate 
in White Oak Township, Onslow County, North Carolina, and esti- 
mated to contain 60 acres, more or less. A copy of the lease agree- 
ment was attached to the complaint as an exhibit. The plaintiff fur- 
ther alleged that pursuant to the lease agreement i t  had paid the 
agreed rental for the two years a t  the time of the execution and de- 
livery of the lease agreement. 

Paragraphs seven and eight of the complaint are as follows: 

"7. That prior to the expiration of the two (2) year term pro- 
vided for in said Lease Agreement, the plaintiff elected to exer- 
cise the option granted to i t  by paragraph 8 of the Lease Agree- 
ment and on June 17, 1966, notified the defendants in writing of 
its election to exercise said option and requested the defendants 
to advise the plaintiff immediately of the date which would be 
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agreeable to make the survey; that a true and exact copy of the 
written notice delivered to the defendants is attached hereto and 
made a part of this Complaint by reference as if fully set out 
herein. 

"8. That on the date of the aforesaid written notice to the de- 
fendants, to-wit on June 17, 1966, and a t  all times thereafter 
to and including the present time, the plaintiff was ready, willing 
and able to pay the costs of the survey contemplated by the 
Lease Agreement and the balance of the purchase price of the 
land covered by said option; that although demand has been 
made upon the defendants to honor the option provision of the 
Lease Agreement, the defendants have failed and refused to do 
so, and plaintiff is entitled to specific performance of the same, 
and is further entitled to have the Court order the said defend- 
ants to carry out the terms of said Lease Agreement." 

There were other allegations for damages together with punitive 
damages. Since those allegations are not material to this decision, 
no further reference will be made to them. 

The decision in this case is controlled by paragraphs seven and 
eight of the complaint set out above and paragraph eight of the 
lease agreement, together with the letter of 17 June 1966. 

Paragraph eight of the lease agreement reads as follows: 

"8. The Lessee shall have and is hereby given the right and 
option to purchase the leased premises a t  any time within the 
original two (2) year term of this Lease for the price of Three 
Hundred Seventy-Five ($375.00) Dollars per acre, the acreage to 
be determined according to survey to be made a t  the expense of 
the Lessee. In  the event the Lessee elects to exercise this option 
i t  shall give to the Lessors notice in writing of its election and 
shall pay to the Lessors, upon completion of said survey, the sum 
of Three Hundred Seventy-Five ($375.00) Dollars per acre in 
cash, and the Lessors shall convey the premises to the Lessee by 
good and sufficient warranty Deed, free and clear of all encum- 
brances, provided, however, that the Lessee shall be credited 
vith Two Thousand ($2,000.00) Dollars against the amount 
payable to the Lessors, that is, the agreed value of the stock be- 
ing transferred to the Lessors by the Lessee, to-wit, Two Thou- 
sand ($2,000.00) Dollars, as the lease rental for the original 
two (2) year term, shall be credited towards the purchase price 
in the event the Lessee exercises its option to purchase. Should 
the Lessee exercise its option to purchase the leased premises the 
Lessor shall remove all buildings from the premises a t  the re- 
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quest of the Lessee, except the concession stand, which shall be 
the property of the Lessee." 

The letter of 17 June 1966 reads as follows: 

('INTERNATIONAL SPEEDWAYS, INC. 
200 Randolph Road 

Charlotte, North Carolina 

"June 17, 1966 

"Mr. and Mrs. L. G. Aman 
Grants Creek Road 
Route 2, Box 555 
Jacksonville, North Carolina 

Dear Mr. and Mrs. Aman: 

In  accordance with the provisions of paragraph 8 of the Lease 
Agreement entered into with you under date of June 19, 1964, Inter- 
national Speedways, Inc., has elected to exercise its option to pur- 
chase the property covered by and described in said Lease Agreement. 

We are prepared to survey the property immediately and to pay 
you the sum of Three Hundred Seventy-Five and No/100 ($375.00) 
Dollars per acre in cash upon delivery of a good and sufficient War- 
ranty Deed, warranting the property to be free and clear of all in- 
cumbrances, less the Two Thousand and No/100 ($2,000.00) Dol- 
lars in stock which has been issued to you by the Corporation. 

Please advise us immediately of the date which will be agreeable 
with you to make the above mentioned survey and we will meet you 
on the premises or such other place you prefer to begin the survey. 

Very truly yours, 
INTERNATIONAL SPEEDWAYS, INC. 
By: /s/ E. L. Harris 

E. L. Harris, President" 

The defendants assert that the written notice as contained in the 
letter of 17 June 1966 did not meet the requirements imposed upon 
the plaintiff in order to enable the plaintiff to exercise the option. 

Venters and Dotson by  Carl V.  Venters for plaintiff appellant. 
Ellis, Hooper, Warlick and Waters b y  Albert J.  Ellis for defend- 

ant appellees. 

CAMPBELL, J. "An option in a lease, which gives the lessee the 
right to purchase the leased premises a t  any time before the expira- 
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tion of the lease, is a continuing offer to sell on the terms set forth 
in the option, and may not be withdrawn by the lessor within the 
time limited. The lease is a sufficient consideration to support specific 
performance of the option of purchase granted therein. ' + * 
Moreover, the real consideration in an agreement to convey land is 
the contract price." Crotts v. Thomas, 226 N.C. 385, 38 S.E. 2d 158. 

The defendants assert: "To comply with the requirements of the 
option agreement, i t  was incumbent upon the plaintiff to have a 
survey made and to tender or pay to the defendants the agreed pur- 
chase price per acre as set out in the agreement before the defend- 
ants became obligated to convey the locus in quo." 

The option as contained in the lease agreement in the instant 
case did not impose this requirement upon the plaintiff. There was 
no requirement for the survey to be made prior to exercising the 
option. The lease agreement specifically provided that: "at any time 
within the original two (2) year term of this lease" the option could 
be exercised and ('in the event the Lessee elects to exercise this op- 
tion it shall give to the Lessors notice in writing of its election." 
There was no provision for payment or tender of payment until the 
survey had been completed. It was not incumbent upon the lessee to 
have a survey made until t.he option had been exercised. When the 
plaintiff notified the defendants in writing by the letter of 17 June 
1966, i t  was prior to the termination of the two year term and con- 
stituted a valid exercise of the option as contained in the lease agree- 
ment. Having exercised the option by accepting the offer of sale on 
the terms set forth in the agreement, the plaintiff was under no ob- 
ligation to tender the purchase price until the completion of the 
survey. 

Where the terms of the option do not require payment of the 
purchase price or any part thereof before i t  is exercised, no tender 
must be shown. The terms of the option may require merely that 
notice be given of the exercise thereof and may be such as not to re- 
quire the payment of the purchase money in order to exercise the 
option. This was the case here. 

This case is controlled by the reasoning in Kottler v. Martin, 241 
N.C. 369, 85 S.E. 2d 314. 

For the reasons herein stated, the ruling of the trial court in sus- 
taining the demurrer ore tenus is 

Reversed. 

BROCK and PARKER, JJ., concur. 
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NORTH CAROLINA STATE PORTS AUTHORITY v. SOUTHERN EELT 
CORPORATION AND LLOYD A. FRY ROOFING COMPANP. 

(Filed 15 May 1968.) 

1. Eminent  Domain 9s 4, 7- 
The right to authorize the power of eminent domain and the mode of the 

exercise thereof are wholly legislative, subject to the constitutional lhi- 
tations that private property may not be taken for public use without just 
compensation and reasonable notice and opportunib to be heard. 

2. Eminent  Domain 5 7- 
The North Carolina State Ports Authority must obtain the approval of 

the Governor and Council of State before instituting proceedings to con- 
demn land for its authorized purposes, G.S. 143-218.1, and the Ports Au- 
thority must affirmatively plead such prior approval in any condemnation 
action instituted by it, and the failure to do so renders the complaint de- 
murrable. 

APPEAL by plaintiff from Bone, E.J.,, a t  the 27 November 1967 
Civil Session of the Superior Court of CARTERET County. 

Plaintiff, the North Carolina State Ports Authority, instituted 
this action in the Superior Court of Carteret County for the pur- 
pose of condemning whatever right, title or interest defendants may 
have in certain real property particularly described in the com- 
plaint. Paragraph 2 of the complaint is as follows: 

"2. That, pursuant to authority vested in the plaintiff under 
the provisions of Chapter 143 of the General Statutes of North 
Carolina, and pursuant to a resolution of said North Carolina 
State Ports Authority duly passed, i t  is necessary to condemn 
and appropriate whatever right, title or interest the defendants 
herein may have in that certain property described in para- 
graph 4 of this complaint, for dock extension and for additions 
to the port facilities of the Morehead City Ocean Terminal of the 
North Carolina State Ports Authority a t  Morehead City, North 
Carolina." 

With its complaint plaintiff filed a Declaration of Taking and 
Notice of Deposit and deposited with the court the sum which plain- 
tiff alleged i t  had estimated to be just compensation for the taking. 
The complaint did not expressly allege that the transactions relat- 
ing to the acquisition of defendants' real property had been subject 
t o  prior review by the Governor and Council of State, or that the 
samc: had been approved by the Governor and Council of State. De- 
fendants demurred to the complaint for failure to state facts suffi- 
cient to constitute a cause of action, in that the complaint failed to 
hllege the prior review and approval of the transaction by the Gov- 
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ernor and Council of State of North Carolina. From order sustain- 
ing the demurrer, plaintiff appealed. 

Attorney General Bruton, Assistant Attorney General Icenhour, 
and White, Hooten and White for plaintiff appellant. 

Wheatly and Bennett, and Brooks and Brooks for defendant ap- 
pellees. 

PARKER, J. The sole question presented by this appeal is whether 
the North Carolina State Ports Authority must obtain prior ap- 
proval of the Governor and Council of State before instituting pro- 
ceedings to condemn land for its authorized purposes and, if so, 
whether i t  must affirmatively plead such prior approval in it,s coin- 
plaint in any condemnation action instituted by it. 

G.S., Chap. 143, Art. 22, provides for the creation, purposes, 
powers and jurisdiction of the North Carolina State Ports Authority 
as an instrumentality of the State. G.S. 143-220 grants to the Au- 
thority right and power to acquire property necessary for its pur- 
poses as therein set forth "by purchase, by negotiation, or by con- 
demnation," and provides that should i t  elect to exercise the right of 
eminent domain "it may proceed in the manner provided by the 
General Laws of the State of North Carolina for the procedure by 
any county, municipality or authority organized under the laws of 
this State, or by the North Carolina State Highway Department, or 
by railroad corporations, or in any other manner provided by law, 
as the Authority may, in its discretion, elect." 

In the case before us the North Carolina State Ports Authority 
elected, as i t  had a right to do, to proceed under the statutory pro- 
visions applicable to the State Highway Commission as set forth in 
G.S., Chap. 136, Art. 9, and the complaint does contain the allega- 
tions as required by G.S. 136-103 of that Article. It does not, how- 
ever, allege that the transactions relating to the acquisition has been 
subject to prior review and has been approved by the Governor and 
the Council of State. The first sentence of G.S. 143-218.1, enacted in 
1959, is as follows: 

"Any transactions relating to the acquisition or disposition of 
real property or any estate or interest in real property, by the 
North Carolina State Ports Authority, shall be subject to p&r 
review by the Governor and Council of State, and shall become 
effective only after the same has been approved by the Gov- 
ernor and Council of State." (Emphasis added.) 

The North Carolina State Ports Authority is not freed from the 
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provisions of G.S. 143-218.1 merely because the Authority has the 
right under G.S. 143-220 to select the particular procedure i t  will 
follow in exercising its power of eminent domain. The right to au- 
thorize the exercise of the power of eminent domain and the mode of 
exercise thereof is wholly legislative, limited only by Constitutional 
provisions which require reasonable notice and opportunity to be 
heard and payment of just compensation for taking of private prop- 
erty for public uses. Hedrick v. Graham, 245 N.C. 249, 96 S.E. 2d 
129; Board of Education v. Allen, 243 N.C. 520, 91 S.E. 2d 180. 

In  the case before us, the Legislature, by enacting G.S. 143-218.1, 
expressly provided that the North Carolina State Ports Authority in 
acquiring or disposing of real property could not act independently, 
but any transactions relating thereto shall be subject to prior review 
by the Governor and Council of State, and shall become effective 
only after the same has been approved by the Governor and Council 
of State. Here the Authority has filed its complaint in condemnation 
and a Declaration of Taking by which it purports to appropriate to 
itself such title as defendants may have in the real property in ques- 
tion. This is certainly a ((transaction relating to the acquisition of 
real property," and this i t  had no power to do without first obtaining 
the required review and approval of the Governor and the Council 
of State. Since plaintiff was powerless to act without such prior re- 
view and approval, the fact of such prior review and approval must 
be alleged and proved. 

The North Carolina Supreme Court considered a similar defect 
in pleading in a condemnation proceeding in the case of Redevelop- 
ment Commission v. Hagins, 258 N.C. 220, 128 S.E. 2d 391. In that 
case the Court, speaking through Higgins, J., and quoting from the 
case of R. R. v. R.  R., 106 N.C. 16, 10 S.E. 1041, said: 

( (  . . . (T)he performance of the preliminaries required is in- 
dispensably necessary before proceedings to condemn can be in- 
stituted. It is said that, alt,hough the petition in this case fails 
to allege the performance of these conditions, the omission is 
not fatal, and that i t  is but a defective statement of a good 
cause of action. We do not concur in this view. The exercise of 
the power of eminent domain is in derogation of common right, 
and all laws conferring such power must be strictly construed. 
By the very terms of the law under consideration, these allega- 
tions must be made in the petition, and we think that they are 
as  much jurisdictional in their character as is the fact that the 
landowner and the railroad company have failed to agree. (If 
the petition does not state the facts required by the statute 1.0 
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be stated, an objection in that regard can be raised preliminarily 
. . . by way of demurrer, . . . , 7, 

In the case before us the complaint was fatally defective and the 
demurrer was properly sustained. 

Affirmed. 

MALLARD, C.J. and BROCK, J., concur. 

MRS. WILLA BLANCHE HEWETT, Wmow; BARBARA RUTH HEWETT, 
MINOR DAUGHTER, BY HER NEXT F R I ~ D ,  REBECCA WILSON, CARL 
HAYES HEWETT, DECEASED  EMPLOY^, V. S. W. GARRETT, EMPLOYER, 
GLENS FALLS INSURANCE CO., CARRIER. 

(Filed 15 May 1968.) 

Master and Servant 8 79- 
Under the provisions of the Workmen's Compensation Act a surviving 

child is conclusively presumed to be wholly dependent for support upon 
the deceased employee, and it  is error for the Industrial Commission to 
require that there be evidence and findings of fact that the deceased em- 
ployee, a t  the time of his death, was in fact engaged in furnishing support 
to his acknowledged illegitimate child before the claim of such child could 
be recognized. G.S. 97-39; G.S. 97-2(12). 

APPEAL by minor plaintiff from an opinion and award, 6 No- 
vember 1967, of the North Carolina Industrial Commission. 

This is a proceeding under the Workmen's Compensation Act by 
the widow and by a minor illegitimate child of Cary Hayes Hewett, 
deceased employee, to recover compensation for his death. At the 
hearing the parties stipulated certain of the facts and evidence was 
introduced which would show the following: Carl Hayes Hewett 
died 19 May 1963. At the date of his death he was an employee of 
S. W. Garrett and both he and his employer were subject to the pro- 
visions of the North Carolina Workmen's Compensation Act. His 
death resulted from personal injuries which were caused by an acci- 
dent which arose out of and in the course of his employment. He was 
survived by his widow, \Villa Blanche Hewett, to whom he had been 
married on 21 October 1960 and with whom he had lived until ap- 
proximately one month prior to his death. At that time they sepa- 
rated because of threats made by Carl Hayes Hewett. 

Prior to his second marriage to Willa Blanche Hewett, Car1 
Hayes Hewett had lived a t  Brevard, North Carolina with one Bar- 
bara Wilson, to whom he was not married, but with whom he lived 
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together as husband and wife. On 8 June 1957 a child, Barbara Ruth 
Hewett, was born to the deceased employee and Barbara Wilson and 
this child continued to live with her father and mother a t  Brevard 
until 4 July 1958, when Barbara Wilson took her infant daughter 
and moved in with her mother, Rebecca Wilson, in New York. Ap- 
proximately two weeks thereafter the deceased employee also moved 
into the same household and continued to live as husband and wife 
with Barbara Wilson and their infant child, Barbara Ruth Hewett. 
Approximately 1 October 1958 Rebecca Wilson discovered that Carl 
Hayes Hewett and Barbara Wilson were not married, and a t  that 
time Carl Hayes Hewett moved from the household. During the 
period from July to October, 1958, Carl Hayes Hewett paid part of 
the expenses for the four persons residing in the household in New 
York. After moving from the household in October, 1958, he paid 
nothing further toward the support of Barbara Ruth Hewett. There 
was also testimony from members of the deceased employee's family 
tha t  he had many times acknowledged that Barbara Ruth Hewett 
was his child. 

The Hearing Commissioner made findings of fact substantially as 
above recited and concluded as a matter of law that the deceased 
employee had died as a result of injuries received by accident aris- 
ing out of and in the course of his employment with the defendant 
employer; that Willa Blanche Hewett was the lawful widow of the 
deceased employee, was living apart from her husband a t  the time 
of his death for justifiable cause, and was conclusively presumed to 
be wholly dependent upon the deceased employee; that Barbara 
Ruth Hewett is the illegitimate daughter of the deceased, "but was 
not  a dependent of the deceased for some five years prior to May 19, 
1963, and thereby is excluded from any recovery." Based on these 
findings of fact and conclusions of law, the Hearing Commissioner 
made an award to the widow, Willa Blanche Hewett, but made no 
award to the minor illegitimate daughter. On appeal, the Full Com- 
mission adopted as its own the findings of fact, conclusions of law, 
and award of the Hearing Commissioner. From this decision, the 
minor plaintiff appealed. 

Aaron Goldberg for minor plaintiff (Barbara Ru th  Hewett)  up- 
pellant. 

James, James and Crossley, John F. Crossley for plaintiff-widow 
(Mrs .  Willa Blanche Hewett)  appellee. 

PARKER, J. G.S. 97-39 provides: 
"A widow, a widower and/or a child shall be conclusively 

presumed to be wholly dependent for support upon the deceased 
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employee. In  all other cases questions of dependency, in whole 
or in part shall be determined in accordance with the facts a s  
the facts may be a t  the time of the accident, but . . . no com- 
pensation shall be allowed unless the dependency existed for a 
period of three months or more prior to the accident." 

G.S. 97-2 (12) provides : 

"The term 'child' shall include a posthumous child, a child 
legally adopted prior to the injury of the employee, and a step- 
child or acknowledged illegitimate child dependent upon the de- 
ceased, but does not include married children unless wholly de- 
pendent upon him." 

In  the case before us the Industrial Commission has ignored the 
conclusive presumption of dependency of a child created by G.S. 
97-39, and has interpreted the words "dependent upon the deceased" 
as  the same appear in G.S. 97-2(12) as meaning dependent in fact 
upon the deceased. I n  accord with this interpretation the Industrial 
Commission required that there be evidence and finding that the de- 
ceased, a t  the time of his death, was actually engaged in furnishing 
support to his acknowledged illegitimate child before the claim of 
such a child can be recognized. 

However, in construing these same statutory sections in a case 
involving the claim of a posthumous, illegitimate child, the North 
Carolina Supreme Court has treated the dependency referred to in 
G.S. 97-2(12) as a legal, rather than as a factual concept. In  the 
case of Lippard v. Express Co., 207 N.C. 507, 177 S.E. 801, the Su- 
preme Court, speaking through Connor, J., said: 

"The dependency which the statute recognizes as the basis 
of the right of the child to compensation grows out of the rela- 
tionship, which in itself imposes upon the father the duty to 
support the child, and confers upon the child the right to sup- 
port by its father. The status of the child, social or legal, is im- 
material. 

"The philosophy of the common law, which denied an illegiti- 
mate child any rights, legal or social, as  against its father, and 
imposed no duty upon the father with respect to the child, is 
discarded by the statute." 

We recognize that there is a possible ambiguity between G.S. 
97-2 (12) which defines the term "child" as including an acknowledged 
illegitimate child dependent upon the deceased, and the language of 
G.S. 97-39 which provides that a "child shall be conclusively pre- 
sumed to be wholly dependent for support upon the deceased em- 
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ployee." Exactly the same ambiguity existed, however, a t  the time 
the North Carolina Supreme Court decided the case of Lippard v.  
Express Co., supra, and the Supreme Court resolved i t  in favor of 
the conclusive presumption created by the latter section of the 
statute. In  the case of a similar ambiguity between the language of 
G.S. 97-39 and the definition contained in G.S. 97-2(15) which de- 
fines the term "widower" to include only the decedent's husband who 
"was dependent for support upon her," the North Carolina Supreme 
Court upheld the claim of a widower, even though i t  was acknowledged 
in that case that as  a matter of fact he had received no support from 
his deceased wife, the Court holding that the conclusive presumption 
created by G.S. 97-39 was controlling. Martin v.  Sanatorium, 200 
N.C. 221, 156 S.E. 849. 

In  view of the holdings in the Lippard and Martin cases, supra, 
the opinion and award of the Industrial Commission in the case be- 
fore us was in error, and the cause is remanded to the Industrial 
C"ommission with the direction that judgment be entered in accord- 
ance with this opinion. 

Reversed and remanded. 

CAMPBELL and BROCK, JJ., concur. 

STATE OF NORTH CAROLINA v. RALPH HARRE'LL McDABE. 

(Filed 15 May 1968.) 

Automobiles § 126; Criminal LRW § 64; Constitutional Law 33- 
Failure by officers to advise defendant of his right to  refuse to take a 

breathalyzer test does not render the result of the test inadmissible in 
evidence, defendant having impliedly consented to the test by virtue of 
driving an automobile on the public highways of the State, C.S. 20-16.2, 
and the test having been administered after arrest and without the use of 
force or violence. 

THIS is an appeal from Cowper, J. and a jury, October 1967 
Criminal Session, LENOIR Superior Court. 

The defendant was charged in a warrant with wilfully operating 
a motor vehicle on the public roads while under the influence of in- 
toxicating liquors. The defendant entered a plea of not guilty. The 
jury found the defendant guilty and he was ordered to pay a fine 
of $100 and the court costs. 
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From this judgment, the defendant appeals and assigns as  error 
the admission of a breathalyzer test, which test was administered af- 
ter the defendant had been placed under arrest, but before the de- 
fendant had been advised of any of his constitutional rights. 

The evidence discloses that the defendant and a male companion 
had attended drag races in Lenoir County on Sunday afternoon, 26 
March 1967. After leaving the drag races, the defendant was in a 
line of traffic intending to return to his home in Goldsboro, North 
Carolina. The line of traffic stopped in front of the defendant, and 
the defendant, driving a Comet automobile, ran into the rear of a 
Chevrolet automobile causing the Chevrolet automobile to strike a 
Plymouth automobile which a t  the time was being operated by 
Trooper J. S. Irving, an officer of the North Carolina State Highway 
Patrol. The Plymouth automobile driven by Trooper Irving, in turn, 
struck a Ford automobile so that there were four automobiles in- 
volved in the collision. 

As Trooper Irving got out of his automobile, he observed the de- 
fendant getting out of the driver's seat of the Comet automobile. 
The defendant had a handkerchief up to his mouth. Trooper Irving 
and the defendant met a t  the Chevrolet automobile and Trooper 
Irving asked the defendant to permit him to look a t  his mouth. 
When the defendant removed the handkerchief from his mouth, 
Trooper Irving saw that the defendant's mouth was bleeding and, 
likewise, a t  that time detected an odor of alcoholic beverage upon the 
breath of the defendant. 

Trooper Irving by radio called Troopers Baker and Wallace to 
the scene of the wreck and Troopers Baker and Wallace proceeded 
to investigate the wreck. 

Trooper Baker placed the defendant under arrest and took him to 
the police station in Kinston. The wreck occurred about 4:55 p.m. 
and Troopers Baker and Wallace arrived about 5:00 p.m. 

At 6:10 p.m. State Highway Patrolman P. C. Eure, a duly li- 
censed breathalyzer operator, administered a breathalyzer test to the 
defendant. 

At the time of administering the breathalyzer test to the defend- 
ant, he had not been advised of his constitutional rights. He was 
taken into the room where the breathalyzer machine was located 
and the arresting officer, Trooper Baker, told him to sit down and 
take the breathalyzer test and he did so. 

Sometime after the breathalyzer test had been administered, the 
arresting officer, Trooper Baker, advised him as follows: 

"I told him he had the right to remain silent, that anything he 
said could be used against him in court; that he had the right to 
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have a lawyer and have him present while he was being questioned; 
that if he could not afford a lawyer he had the right to request the 
court to appoint one for him before he answered any questions; that 
if you decide to answer any questions without, a lawyer that you may 
refuse to answer any particular question and stop answering a t  any 
time you wish to do so; having been advised of your rights do you 
want to answer questions now before you talk with a lawyer?" 

To this, the defendant stated that he knew what his rights were 
and proceeded to answer questions. 

The breathalyzer test revealed 0.20 per cent by weight of alcohol 
in the blood of the defendant, and i t  was to the admission of this 
report that the defendant objects and excepts and assigns error. 

T. W. Bruton, Attorney General; William W. Melvin, Assistant 
Attorney General and T. Buie Costen, Staff Attorney, for the State. 

Braswell & Strickland b y  Thomas E. Strickland for defendant 
appellant. 

CAMPBELL, J. It is to be noted that Troopers J. S. Irving, T. A. 
Baker, and P. C. Eure all testified that in their opinion the defend- 
ant was under the influence of some intoxicating beverage to an ap- 
preciable extent. 

The only question presented is whether or not a breathalyzer test 
may be administered under these circumstances without first advis- 
ing the accused that he has the right to refuse to take the test. 

I n  our opinion and we so hold the answer to this question is "yes". 

G.S. 20-16.2 provides: "(a) Any person who operates a motor 
vehicle upon the public highways of this State or any area 
enumerated in G.S. 20-139 shall be deemed to have given con- 
sent, subject to the provisions of G.S. 20-139.1, to a chemical 
test of his breath for the purpose of determining the alcoholic 
content of his blood for any offense arising out of acts alleged 
to have been committed while the person was driving a motor 
vehicle while under the influence of intoxicating liquor. The test 
or tests shall be administered upon request of a law enforcement 
officer having reasonable grounds to believe the person to have 
been driving a motor vehicle upon the public highways of this 
state or any area enumerated in G.S. 20-139 while under the in- 
fluence of intoxicating liquor. 
"(b) If a person under arrest refuses to submit to a chemical 
test under the provisions of G.S. 20-16.2, evidence of refusal shall 
be admissible in any criminal action growing out of an alleged 
violation of driving a motor vehicle upon the public highways 
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of this State or any area enumerated in G.S. 20-139 while under 
the influence of intoxicating liquor. Provided: That before evi- 
dence of refusal shall be admissible in evidence in any such crim- 
inal action the court, upon motion duly made in apt time by the 
defendant, shall make due inquiry in the absence of the jury as 
to the character of the alleged refusal and the circumstances 
under which the alleged refusal occurred; and both the State 
and the accused shall be entitled to offer evidence upon the 
question of whether or not t,he accused actually refused to sub- 
mit to the chemical test provided in G.S. 20-139.1." 

In addition to the implied consent given by the defendant by vir- 
tue of driving an automobile on the public highways as provided in 
the statute above mentioned, the breath test in the instant case was 
administered only after the defendant had been arrested and as an 
incident to his arrest. It is to be noted that there was no force or 
violence used in making the test and there was no conduct that 
"shocks the conscience" or "offends a sense of justice." See the 
article entitled: '(Chemical Tests and Implied Consent", 42 N. C. 
Law Review 841. State of Ohio v. Titak, 144 N.E. 2d 255. The case 
of State v. Mobley, 273 N.C. 471 is di~t~inguishable on its facts. 

Affirmed. 

BROCK and PARKER, JJ., concur. 

STATE OF NORTH @AROLINA v. WILLIE WOOTEN. 

(Filed 15 May 1968.) 

1. Criminal Law 9 104-- 
On motion to nonsuit, the evidence must be considered in the light most 

favorable to the State, and the State is entitled to the benefit of every 
reasonable inference fairly deducible therefrom. 

2. Burglary and  Unlawful Breakings § 2- 
Defendant's breaking of a store window with the requisite intent to 

commit a felony therein completes the offense defined in G.S. 14-54 even 
though defendant is interrupted or otherwise abandons his purpose mith- 
out actually entering the building. 

3. Burglary a n d  Unlawful Breakings § 5- 
Evidence in this case held sufiicient to be submitted to the jury on the 

issue of defendant's guilt of breaking or entering a filling station with the 
intent to commit the felony of larceny. 



By indictments proper in form, the defendant Willie, Wooten and 
one Rudolph Arnold were charged with the offense of breaking and 
entering the Midway Service Station, owned by Philip H. Quidley, 
with the intent to commit the felony of larceny. 

By consent, the cases were consolidated for trial and each defend- 
ant pled not guilty. The jury found the defendant Wooten guilty and 
the defendant Arnold not guilty. 

The evidence for the State, consisting primarily of the testimony 
of Deputies-Sheriff Johnson and Daniels, James Brown, and Philip 
H. Quidley, tended to show the following: 

Mr. Quidley and his employee James Brown closed the station on 
24 September 1967 and left between 12:OO and 12:30 a t  night. All 
the doors and windows were closed and locked and there were no 
broken windows. Approximately thirty minutes later - around 1 :00 
a.m. -Deputies Daniels and Johnson had occasion to go to the Mid- 
way Service Station. On reaching the north side of the station, they 
observed a station wagon parked on the north side of the building 
near the rear. The station wagon did not have its lights on. Deputy 
Daniels then observed Arnold come from behind the building and put 
a piece of metal into the back of the station wagon. Arnold then 
turned and moved toward the back of the building. The officers gave 
chase and Deputy Daniels observed Arnold, accompanied by two 
others, running toward the woods approximately 500-600 yards on 
the south side of the building. Deputy Daniels identified Wooten as 
one of the individuals seen running from the station. Deputy Daniels 
returned to the patrol car and drove to the woods while Officer John- 
son proceeded on foot. Defendant Wooten was found about 35 feet 
inside the woods, lying behind a bush and acting as if he were 
asleep. No one else was found in the woods. Arnold was later found 
a t  his home and claimed to have just returned from Roper. 

An examination of the Quidley building disclosed that a metal 
sash window on the south side had been pried open; a glass pane 
broken and a handle for opening and closing on the inside had been 
opened; part of a concrete block of which the building was con- 
structed and located under the window sash was broken where a bar 
had been used for leverage; the metal sash of the window was bent 
in a half moon. No one was found in the building. 

James Brown, employee of Quidley, testified that he saw both 
defendants in the station in the company of two women some time 
hetween 11:OO and 11:30 p.m. on the Saturday night in question; 
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STATE v. WOOTEN. 

APPEAL by defendant Wooten from Cahoon, J., October 1967 Ses- 
sion of DARE Su-oerior Court. 

- 
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that the group came in and looked around for sandwiches but did not 
buy anything. 

Mr. Quidley testified that, on being called by the police, he re- 
turned to the station shortly after 1:00 a.m.; that he found the 
wooden door a t  the rear of the building open; that said door had 
been locked before he left; that a window was broken on the south 
side and its frame bent upward. 

Defendant testified in his own defense and admitted that prev- 
iously he had been convicted in four surrounding counties for break- 
ing and entering. 

The jury found Arnold not guilty but found defendant Wooten 
guilty, and from prison sentence imposed, defendant appealed. 

T. Wade Brz~ton, Attorney General, by  Millard R. Rich, Jr., rls- 
sistant Attorney General for the State. 

McCown & McCown by Wallace H.  McCown, attorneys for de- 
dendant appellant. 

BRITT, J. Defendant's first assignment of error is that the trial 
court erred in failing to grant his motion for judgment as of nonsuit. 

-- - - - - - - - -- 

On motion for nonsuit, we must consider the evidence in the light 
most favorable to the State and give the State the benefit of evely 
reasonable inference fairly deducible therefrom. State v. Mullinax, 
263 N.C. 512, 139 S.E. 2d 639. 

The pertinent language of G.S. 14-54 is, "If any person, with in- 
tent to commit a felony or other infamous crime therein, shall break 
or enter . . . any storehouse, shop . . . or other building where 
any merchandise . . . or other personal property shall be . . . 
he shall br guilty of a felony." (Emphasis added.) The breaking of 
the station window, with the requisite intent to commit a felony 
therein, completes the offense even though the defendant is inter- 
rupted or otherwise abandons his purpose without actually entering 
the building. State v. Burgess, 1 N.C. App. 104, 160 S.E. 2d 110. 

"If a person breaks or enters . . . with intent to commit the 
crime of larceny, he does so with intent to commit a felony, without 
reference to whether he is completely frustrated before he accom- 
plishes his felonious intent. . . . (H)is criminal conduct is not de- 
terminable on the basis of the success of his felonious venture." State 
v. Nichols, 268 N.C. 152, 150 S.E. 2d 21, and cases cited therein. 

We hold that defendant's motion for judgment as of nonsuit was 
properly overruled. The circumstances in this case make it a question 
for the jury. State v. Burgess, supra. 

Defendant's remaining assignments of error relate to the trial 
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Laws v.  Laws. 

judge's charge to the jury. We have carefully reviewed the charge 
and find i t  to be free from prejudicial error. 

The defendant had a fair trizl. The judgment of the Superior 
Court is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

DOROTHY B. LAWS v. RAYVON R LAWS. 

(Filed 15 May 1968.) 

1. m a 1  § 1- 
There is no statute or rule requiring that  calendars be prepared of civil 

cases tc be tried in the Superior o r  District Courts, and whether a calendar 
will be prepared rests in the discretion of the trial court. Rule of P'ractice in 
the Superior Court No. 22, G.S. 78-193. 

2. Same; Trial § % 

There is no requirement that a defendant in an uncontested divorce action 
be given actual notice of the time of trial of the action a t  a criminal session 
of court. G.S. 7-72, G.S. 78-190. 

3. Divorce and Alimony § 1; Notice § 1- 
The District Court has authority to hear a n  uncontested divorce action 

a t  a criminal session of court notwithstanding the case was not calendared 
for trial and defendant was not given actual notice of the time of trial. 

4. Divorce and Alimony 5 2 6  
To set aside a judgment of absolute divorce for irregularity or escus- 

able neglect, the movant must show that he has a meritorious defense. 

5. Divorce and Alimony § 13- 
In an action far  divorce on the ground of a oneyear separation, a de- 

fendant waives his right to trial by jury by failing to file a request there- 
for prior to the call of the action for trial. G.S. 50-10. 

APPEAL by defendant from Ervin, J., a t  the November 1967 Civil 
Session of CALDWELL Superior Court. 

Plaintiff filed her complaint for absolute divorce based on one- 
year separation on 24 April 1967 in the District Court of Caldwell 
County. Personal service was obtained on defendant on 11 May 1967, 
but defendant failed to answer or to request extension of time in 
which to answer. Neither party requested a jury trial. 

On 15 June 1967, a regular one-day session of the District Court 
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for the trial of criminal cases was held in Caldwell County. At the 
request of plaintiff's attorney, the presiding judge a t  said session 
heard plaintiff's divorce action without a jury and granted her an 
absolute divorce. 

On 26 June 1967, defendant filed a motion in the cause asking 
that the judgment be set aside, contending that the action was not 
calendared for trial on that date and that he was not given actual 
notice of the trial. 

The motion was heard by the District Court on 11 September 
1967 and was denied. Defendant appealed to the Superior Court 
where his motion was heard before Ervin, J., a t  the No~~ember 1967 
Session of Caldwell Superior Court. 

Judge Ervin affirmed the District Court and dismissed defend- 
ant's appeal. Defendant appealed to this Court. 

N o  counsel for p1ainti.f appellee. 
L. H .  Wal l  attorney for defendant appellant. 

BRITT, J. Defendant's sole assignment of error is that Judge 
Ervin erred in overruling defendant's motion to set aside the judg- 
ment of divorce, affirming said judgment, and dismissing his appeal. 

Defendant contends that the District Court was without au- 
thority to hear plaintiff's divorce action without (1) calendaring 
the same for trial, or (2) providing defendant with actual notice of 
the trial. 

Although in most count,ies printed calendars of civil cases to be 
tried are prepared, we find nothing in the statutes or rules that make 
this a requirement in the trial courts. In fact, Rule 22 of the Su- 
perior Court Rules provides that '(the court will reserve the right to 
determine whether i t  is necessary to make a calendar." Thus, in the 
Superior Court, making a calendar for the trial of civil cases appears 
to be discretionary rather than mandatory; G.S. 7A-193 makes the 
same rule apply to the District Court. 

Defendant contends that G.S. 7-72 (formerly C.S. 1444) requires 
that motions in civil actions a t  criminal terms of court may be heard 
upon due notice and cites Dawkins v. Phillips, 185 N.C. 608, 116 
S.E. 723. The cited case was determined prior to 1947 when the Gen- 
eral Assembly amended G.S. 7-72 by adding the following sentence: 
"At criminal terms of court, the court is also authorized and em- 
powered to enter consent orders and consent judgments and to try 
uncontested civil actions and uncontested divorce cases." The 1947 
Amendment makes no provision for notice of trial in uncontested 
divorce cases. 
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The 1965 General Assembly, in creating the District Courts, pro,- 
vided in G.S. 7A-190 as follows: 

"District courts always open. -The district courts shall be 
deemed always open for the disposition of matters properly cog- 
nizable by them. But all trials on the merits shall be conducted 
a t  trial sessions regularly scheduled as provided in this chap- 
ter." 

Defendant admits in his brief that in a proceeding to set aside a 
judgment, either for irregularity or excusable neglect, the moving 
party must show that he has a meritorious defense. He contends that 
this does not apply to an action for divorce for "it is presumed as a 
matter of law that there is a meritorious defense, and the facts must 
be found by a jury under proceedings that are regular on their face." 

Although G.S. 50-10 cited by defendant provides that the ma- 
terial facts in every complaint asking for a divorce shall be deemed 
to be denied by the defendant, whether the same shall be actually 
denied by pleading or not, this section now provides that the right 
to have the facts determined by a jury shall be deemed to be waived 
in divorce actions based on a one-year separation as set forth in 
G.S. 50-5(4) or 50-6, where defendant has been personally served 
with summons, unless the defendant, or the plaintiff, files a request 
for a jury trial with the clerk of the court in which the action is 
pending, prior to  the call of the action for trial. 

The Supreme Court of our State in Becker v.  Becker, 262 N.C. 
685, 138 S.E. 2d 507, in commenting on the jury trial waiver portion 
of said statute, declared: "A party may waive the right to a jury 
trial in civil actions by failure to follow the statutory procedure to 
preserve such right." 

We find no merit in defendant's assignment of error, and the 
judgment of the Superior Court is hereby 

Affirmed. 
CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. JOHNNY STOKES, JR.  

(Filed 15 May 1968.) 

1. Crime Against Nature 8 Z- 
A bill of indictment charging a male defendant with committing "the 

abominable and detestable crime against nature, to wit: male and male" 
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on a specified date in a named county is suflicient, it not being required 
that the name of the person with whom the defendant participated be set 
forth. 

2. Same-- 
The practice in this State has been to charge the offense of crime against 

nature in language closely following the wording of the statute, G.S. 14177, 
and where defendant feels that he may be taken by surprise or that the 
indictment fails to impart information sufficiently specific as  to the nature 
of the charge, he may move for a bill of particulars. 

3. Crime Against Nature § 1- 

In this jurisdiction crime against nature embraces sodomy, buggery and 
beastiality as  those offenses were known and defined a t  common law. 

APPEAL by defendant from Bailey, J., a t  the October 1967 Crim- 
inal Session of WILSON Superior Court. 

The bill of indictment under which defendant was tried provides 
as follows: 

'(The Jurors for the State upon their oath present, that  Johnny 
Stokes, Jr., late of the County of Wilson, on the 10th day of 
September, in the year of our Lord one thousand nine hundred 
and sixty-seven, with force and arms, a t  and in the county afore- 
said, unlawfully, wilfully and feloniously did commit the abom- 
inable and detestable crime against nature, to wit: male and 
male, against the form of the statute in such case made and pro- 
vided and against the peace and dignity of the State." 

The defendant was represented in the Superior Court and is rep- 
resented in this Court by his court-appointed counsel. When the case 
was called for trial, the defendant tendered a plea of nolo contendere, 
which plea was accepted by the Solicitor. 

The trial court entered judgment ordering that the defendant be 
confined to the state prison for a term of not less than eight nor more 
than ten years. From said judgment, defendant, through counsel and 
in open court, gave notice of appeal to the Court of Appeals. 

Thereafter, defendant, through counsel, filed a motion in arrest 
of judgment. The trial court denied the motion, defendant excepted 
and appealed to this Court. 

T.  Wade Bruton, Attorney General, by Harry W.  McGalliard, Dep- 
uty Attorney General, for the State. 

Gardner, Connor & Lee by D. M.  Connor, attorney for defendant 
appellant. 
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BRITT, J. Defendant's sole assignment of error is as follows: 

"That His Honor, James H. Pou Bailey, erred in not allowing 
the motion in arrest of judgment for the reason that i t  appears 
from the indictment that the indictment fails to state the name 
of the person with whom the defendant participated in the crime 
alleged in the indictment." 

In  his brief, defendant cites and quotes a t  length from State v.  
Partlow, 272 N.C. 60, in which our Supreme Court declared: 

". . ., that an indictment, whether a t  common law or under a 
statute, to be good must allege lucidly and accurately all the 
essential elements of the offense endeavored to be charged. The 
purpose of such constitutional provisions is: (1) such certainty 
in the statement of the accusation as will identify the offense 
with which the accused is sought to be charged; (2) to protect 
the accused from being twice put in jeopardy for the same of- 
fense; (3) to enable the accused to prepare for trial, and (4) 
to enable the court, on conviction or plea of nolo contendere or 
guilty to pronounce sentence according to the rights of the case. 
(Authorities cited) ." 

At the same time, defendant concedes that under State v. O'Keefe, 
263 N.C. 53, 138 S.E. 2d 767, the indictment charging the offense of 
crime against nature does not have to allege the details of the of- 
fense with particularity. 

The State relies very heavily on State v. O'Keefe, supra, and in- 
sists that the indictment in the case a t  bar was sufficient. 

While i t  would have been preferable for the Solicitor to have in- 
cluded in the indictment the name of the person who was either the 
co-partner in or victim of the offense, me hold that in this case fail- 
ure to do so did not render the indictment fatally defective. 

Requirements as to the form and content of bills of indictment 
charging crime against nature vary somewhat in the different juris- 
dictions, due to differing statutory provisions and court interpreta- 
tions. The practice in North Carolina has been to charge the offense 
in language which closely follows the wording of the statute. State 
v. O'Keefe, supra. In  this jurisdiction, crime against nature em- 
braces sodomy, buggery, and beastiality as those offenses were known 
and defined a t  common law. State v. O'Keefe, supra; State v. Grifin, 
175 N.C. 767, 94 S.E. 678. 

In  charging the offense of crime against nature, because of its 
vile and degrading nature, there has been some laxity of the strict 
rules of pleading. It has never been the usual practice to describe the 
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particular manner or the details of the commission of the act. State 
v. O'Keefe, supra. 

Our statute, G.S. 14-177, now provides: 

"If any person shall commit the crime against nature, with 
mankind or beast, he shall be guilty of a felony, and shall be 
fined or imprisoned in the discretion of the court." 

In State v. Callett, 211 N.C. 563, 191 S.E. 27, a case involving 
crime against nature, the bill of indictment did not state the name 
of the person with whom the defendant participated in the crime al- 
leged; in fact, i t  did not state whether the offense involved man or 
beast. Our Supreme Court declared that the bill of indictment was 
fatally defective but for the reason that i t  did not contain the word 
"feloniously." 

If the name of the co-partner or victim in offenses between human 
beings is required, what designation of the beast would be required 
if the offense is between man and beast? 

Appropriate to this case is the following paragraph from State v. 
O'Keefe, supra: 

"Certainly the defendant has little cause for complaint if the 
law is reluctant to spread upon the public record the revolting 
details of the offense. Where the defendant feels that he may be 
taken by surprise or that the indictment fails to impart infor- 
mation sufficiently specific as to the nature of the charge, he 
may before trial move the court to order a bill of particulars to 
be filed. State v. Tessnear, 254 N.C. 211, 118 S.E. 2d 393; State 
v. Shade, 115 N.C. 757, 20 S.E. 537." 

Defendant did not move for a bill of particulars in this case. 
We find no merit in the defendant's assignment of error, and the 

judgment of the Superior Court is 
Affirmed. 

CAMPEELL and MORRIS, JJ., concur. 

STATE O F  R'ORTH CAROLINA v. JAMES DANIEL LYNCH. 

(Filed 15 May 1968.) 

Criminal Law § 147- 
Rule of Practice in the Court of Appeals No. 36 requires that all mo- 

tions be made in writing. 
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APPEAL by defendant from Fountain, J., 13 November 1967 Ses- 
sion of the Superior Court of EDGECOMBE County. 

Criminal prosecution upon a warrant charging defendant with 
operating a motor vehicle on the public highways of North Carolina 
while under the influence of intoxicating beverages. 

Defendant, an indigent person, was represented in the Superior 
Court and in this Court by W. 0. Warner, court-appointed counsel, 
and Edgecombe County was directed to pay the costs of reproducing 
the record on appeal and brief in this Court. 

Trial was by jury upon defendant's plea of not guilty. Verdict 
was guilty as charged. 

From a judgment of imprisonment for a term of two years, the 
defendant appeals. 

The case was duly and properly calendared for hearing and was 
called for hearing in open court by this Court on 23 April 1968. 

No briefs were filed by the defendant or by the State. 

MALLARD, C.J. The Clerk of this Court stated to the Court when 
this case was called for hearing that defendant's counsel had, prior 
to this date, informed him verbally that the defendant desired to 
withdraw the appeal. 

This conversation, or verbal motion if i t  could be considered as 
such, does not comply with Rule 36 of the Rules of Practice in the 
Court of Appeals which requires that all motions be made in writing. 

The record on appeal was not docketed in this Court within the 
time as provided by Rule 5 of the Rules of Practice in this Court. 

There was no appellant's brief filed as required by Rule 28. How- 
ever, there was no motion made to dismiss the appeal for noncom- 
pliance with the Rules. 

On 26 April 1968 there was filed in this Court a motion signed 
by the defendant and W. 0. Warner, his attorney, which reads as  
follows: 

"Now COMES the undersigned Attorney for James Daniel Lynch, 
the appealing defendant in the case of State v.  Lynch, No. 
68SC117, showing unto this Court that on or before March 26, 
1968 the defendant through his undersigned counsel, filed the 
Record with the Clerk of the Court of Appeals, and that prior 
to the date for filing the defendant appellant's brief, the defend- 
ant  elected to withdraw his appeal, and by this Motion request 
that he be allowed to withdraw his appeal and that same be 
certified back to the Edgecombe Superior Court." 

There is no assertion made in this purported motion that i t  was 
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freely, voluntarily and understandingly made by the defendant. 
Under the circumstances of this case, we do not consider defend- 

ant's motion to withdraw the appeal, and we do not dismiss the ap- 
peal for failure to comply with the Rules. 

We have carefully considered this case as set out in the record 
on appeal on its merits. 

The defendant's first three assignments of error relate to  the ad- 
mission of evidence or the failure to strike certain parts of the evi- 
dence. These are without merit and are overruled. 

The defendant's fourth assignment of error is to  the overruling 
of his motion for nonsuit. There was evidence offered by the State 
tending to show that  the defendant was on the date charged operat- 
ing a motor vehicle on a public highway while under the influence of 
intoxicating liquor, and the motion was properly overruled. 2 Strong, 
N.C. Index 2d, Criminal Law, $ 104. 

The defendant's assignment of error to the charge is without 
merit. Judge Fountain fully and accurately charged the jury. 

The defendant's assignments of error to the failure of the Court 
to  allow his motions to set aside the verdict, and in arrest of judg- 
ment, are without merit. 

The defendant has had a fair trial, free from prejudicial error. 
No error. 

BROCK and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. ROBERT WATSON. 

(Filed 15 May 1968.) 

1. Criminal Law 9 ll+ 
In  stating the defendant's contentims in a prosecution for manslaughtsr, 

the defendant not having testiiied, a statement by the trial judge that d e  
fendant saps he could not control the car for some unknown reason, 
followed by the judge's comment that "it is not in evidence so maybe i t  
could not even be explained that this car went out of control7' is held an ex- 
pression of opinion by the trial judge in violation of G.S. 1-180. 

2. Same-- 
Where the court expresses an opinion upon the weight of the evidence 

while stating the contentions of the parties, the appellant is not required 
to bring it  to the trial judge's attention before verdict, but the question 
can be considered for the first time on appeal upon exceptions duly noted. 
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APPDAL by defendant from Parker, Joseph W., J., 20 November 
1967, Session BERTIE Superior Court. 

The defendant was tried upon a bill of indictment charging him 
with manslaughter. Specifically the defendant was charged with 
culpable negligence in the operation of an automobile which over- 
turned causing the death of one of the passengers, Edith Yvonne 
Askew, near Powellsville in the early morning hours of 27 May 1967. 

Upon a plea of not guilty, he was tried by a jury and found guilty 
as charged. Judgment of imprisonment for a term of not less than 
five nor more than seven years was entered. 

T. W. Bruton, Attorney General, by  T. Buie Costen, Staf f  at to^- 
ney, for the State. 

Pritchett, Cooke and Burch by  Stephen R. Burch for defendant 
appellant. 

BROCK, J. The defendant excepts to four portions of the charge 
of the Court wherein the trial judge was stating contentions of the 
State and contentions of the defendant. In stating a contention of 
the defendant the trial judge said: "He says he could not control the 
car for some unknown reason, and it is not in evidence so maybe i t  
could not even be explained that this car went out of control on this 
slight curve and turned over with the resulting damages testified by 
some of the other witnesses." 

The defendant did not testify in this case; therefore i t  is obvious 
that he has not said ". . . [H]e could not control the car for some 
unknown reason . . ." The rest of the above-quoted portion of the 
charge constitutes a critical comment by the trial judge upon the 
defendant's failure to explain what caused the accident. Such a com- 
ment constitutes an expression of opinion by the trial judge in viola- 
tion of G.S. 1-180. 

The other portions of the charge to which the defendant excepts 
contain statements of contentions of the State. I n  this case the 
learned and experienced trial judge correctly explained the law to 
the jury and applied the law to the evidence, but in undertaking to 
state the contentions of the State and the defendant he has slipped 
into the error so often accompanying a, statement of contentions; 
they become weighted too heavily on one side. 

Objections to the statement of contentions should be brought to 
the trial judge's attention in order that a misstatement can be cor- 
rected by the trial judge before verdict; otherwise they are deemed 
to have been waived. Doss v. Sewell, 257 N.C. 404, 125 S.E. 2d 899. 
But the prohibition against the court expressing an opinion on the 
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evidence applies to the manner of stating the contentions of the 
parties as well as in any other portion of the charge. 4 Strong, N, C. 
Index, Trial, 8 35, p. 341. Therefore, where the court expresses an 
opinion upon the weight of the evidence while stating contentions it 
is not required that i t  must be brought to the trial judge's attention 
before verdict; this question can be considered for the first time on 
appeal upon exceptions duly noted. 

A statement of contentions by the judge is not required; and al- 
though a statement of contentions is permissible, the trial judge 
must exercise extreme care to retain, and convey the appearance of 
retaining, a cold neutrality. In this case we hold that in the statbe- 
ments of the contentions the trial judge expressed an opinion upon 
the weight of the evidence, and that this constituted prejudicial error 
which entitles the defendant to a new trial. 

There were exceptions by the defendant to the introduction of 
evidence by the State which appear to have merit but we refrain 
from passing upon them because the questions will probably not 
arise again. 

New trial. 

CAMPBELL and PARKER, JJ., concur. 

LESTER L. BRITT V. MALLARD-GRIFFIN, INC. 

(Filed 15 May 1968.) 

1. Negligence 5 3 7 b  Invitee's loss of hand held not due to defend- 
ant's negligence in maintphing power saw. 

Plaintiff's evidence was to the effect that he purchased several items of 
building material from defendant's place of business, that he ~eceived per- 
mission to use a power-radial saw located on the premise8 in order to cut 
a piece of molding, that he had used the saw on previous occasions and 
was familiar with the fact that the saw could not be operated until a 
switch beneath the handle was depressed, that as plaintiff attempted to 
retrieve a piece of molding that had fallen underneath the saw he slipped 
on a mound of dirt and sawdust, grabbed for the handle of the saw to 
catch himself and thereby activated the switch, causing the saw to cut 
off his hand. Held: The evidence is insufkient to establish defendant's 
negligence, the condition of the saw and the premises surrounding the 
saw being as  obvious to p la in t i  as to the defendant. 

2. Sam* 
The proprietor of a b k i a  establishment has the duty to keep his 

premises in a safe conation for the foyeeeable use by his invitee and to 
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warn him of any hidden dangers or unsafe conditions of which the pro- 
prietor knew or in the exercise of reasonable supervision and inspection 
should have known and which were unknown to the invitee. 

THIS is an appeal from Copeland, S.J., 13 November 1967, Civil 
Session of the Superior Court of LENOIR County. 

The plaintiff's evidence tended to show the following. The plain- 
tiff, a 57 year old man in good health, on 27 November 1964 went to 
the defendant's place of business for the purpose of purchasing some 
building materials. He purchased several items of building material, 
including some one-half inch quarter-round molding. The molding 
was in a nine-foot length and he desired to cut i t  to a different length. 
He asked for and received permission to use a power-radial saw which 
was located next to the wall outside of the building. On previous oc- 
casions when he had made purchases from the defendant, he had 
procured permission to use the saw to cut his materials and had 
done so. 

The plaintiff was familiar with this type of saw and had used a 
similar saw for many years and a t  one time had been an instructor 
a t  "Grady School" and used a saw similar to this for five years. 

The plaintiff knew that a saw of this type was dangerous. The 
switch on the saw was beneath the handle, and the saw was con- 
structed in such a way that the saw would not operate until the 
handle of the saw was held and the trigger switch under the handle 
pulled. When the trigger switch was released, the operation of the 
saw stopped. 

When he went to use the saw on this occasion, the piece of mold- 
ing slipped back up underneath the saw and he could not see the 
mark that he had made on i t  where he desired to make the cut. In 
order to retrieve the piece of molding, he reached in with his right 
hand. 

At the time, the saw was not in operation, but in order to reach 
back to where the piece of molding was, the plaintiff stepped upon 
a small mound of dirt and sawdust which had accumulated near the 
saw bench. 

The plaintiff stepped upon the mound of dirt and sawdust in order 
to get additional height so he could reach back under the saw and 
get the piece of molding which had slipped back behind. As the 
plaintiff stepped upon this mound, both feet slipped out from under 
him due to moisture which had accumulated in the dirt beneath the 
top layer of sawdust which appeared dry. 

The unfortunate occurrence is described by the plaintiff: (When 
I slipped, I must have jerked hold of the switch to catch myself and 
just pulled the saw out and cut my hand off." 
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From a judgment of nonsuit entered a t  the close of the plaintiff's 
evidence, plaintiff appealed. 

Turner and Harrison by  Fred W .  Harrison for plaintiff nppel- 
lan t. 

White, Hooten & White by Thomas J.  White, III, for defendant 
appellee. 

CAMPBELL, J. The plaintiff, having gone to the defendant's place 
of business for the purpose of purchasing building supplies and hav- 
ing made his purchase, asked for and received permission to use the 
saw to prepare his purchase for his use. 

Having given permission to the plaintiff to use the saw, the de- 
fendant owed a duty to the plaintiff to warn him of any hidden dan- 
gers or unsafe conditions of which the defendant knew or in the 
exercise of reasonable supervision and inspection should have known 
and which were unknown to the plaintiff. The condition of the saw 
and the premises surrounding the saw were known to the plaintiff 
and were as  obvious to the plaintiff as  to the defendant. 

"The rule of law is stated in the same words for all these situa- 
tions - the proprietor must use the care a reasonable man similarly 
situated would use to keep his premises in a condition safe for the 
foreseeable use by his invitee- but the standard varies from one 
type of establishment to another because different types of businesses 
and different types of activities involve different risks to the invitee 
and require different conditions and surroundings for their normal 
and proper conduct." Hedriclc v. Tigniere, 267 N.C. 62, 67, 147 S.E. 
2d 550. 

The evidence for the plaintiff fails to show any defect in the saw 
and hence the case of Casey v. Byrd, 259 N.C. 721, 131 S.E. 2d 375, 
relied upon by the plaintiff is not applicable. 

The evidence, when taken in the light most favorable to the plain- 
tiff, fails to establish actionable negligence on the part of the defend- 
ant and the motion of nonsuit was properly entered. 

Affirmed. 

BROCK and PARKER, JJ., concur. 
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STATE v. RODNEY GRAY SPEAR. 

(Filed 15 May 1968.) 

1. Automobiles 5 126; Criminal Law § 38- 
Testimony of a n  officer that when he first saw defendant a t  the scene 

of the accident in question some 50 minutes after the accident occurred 
defendant was intoxicated, is held competent upon the question of defend- 
ant's intoxication a t  the time of the accident. 

2. Automobiles 5 127- 
Evidence of the State tending to show that defendant was the driver 

of a vehicle involved in an accident and that defendant was under the 
influence of intoxicants a t  the scene of the accident some 50 minutes after 
the accident occurred, is held sufficient to be submitted t o  the jury on the 
question of defendant's guilt of driving upon a public highway under the 
influence of intoxicating liquor. 

APPEAL from Peel, J. and a jury, October 1967 Session, TYI~RELL 
County Superior Court. 

The defendant was charged in a valid warrant with operating a 
motor vehicle on a street or highway while under the influence of in- 
toxicating liquor. He was tried and the jury returned a verdict of 
guilty. A sentence of four months, suspended on condition that the 
defendant pay a fine of $100 and the costs of court, was imposed. 
From this sentence, the defendant appeals. 

T. W .  Bmton, Attorney General, William W .  Melvin, Assi.stant 
Attorney General, and T. Buie Costen, Staff  Attorney, for the State. 

Bailey and Bailey by Carl L. Bailey, Jr., for defendant appellant. 

CAMPBELL, J. The evidence for the State reveals that Trooper 
J. H. Withers, Jr., an officer of the North Carolina State Highway 
Patrol, received notice of a vehicle accident and went to the scene on 
U. S. 64 approximately one mile west of the Town of Columbia. 
Trooper Withers arrived a t  approximately 5:00 a.m. Sunday, 9 July 
1967. There were tracks of a vehicle in the road leading from a 
wrecked vehicle for approximately one-tenth of a mile back to the 
hard surface. The vehicle was stopped in a yard, having crossed a 
ditch and knocked down a telephone pole. The wrecked vehicle was 
ieaded in an easterly direction and was stopped across the ditch on 
the north side of Highway U. S. 64. 

The defendant was a t  the scene. Trooper Withers testified to a 
conversation with the defendant as follows: "He was thick-tongued 
and hard to understand and he kept repeating. I would ask him 
something and he would say, 'Well, Mr. Withers, can I -ask you a 
personal question?' Then he would ask me something that would not 
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be personal a t  all, and say something else. Then he would say, 'Mr. 
Withers, can I ask you another personal question?' and that was 
the conversation." 

The trooper further testified that the defendant told him he had 
been driving a t  a speed of 55 to 60 miles an hour and startcd to 
light a cigarette when he dropped i t  and reached down to pick i t  up 
and ran off the road; that  the defendant said the accident occurred 
about ten minutes past four that morning; that he had had about 
four beers earlier that night, had consumed the last one about 
11:30 p.m. and had had nothing to drink since that time. The trooper 
testified that the defendant was 26 years old, that he had known him 
for several years, and that he detected the odor of some intoxicant 
upon his breath. 

The trooper expressed his opinion that the defendant was under 
the influence of some intoxicating beverage a t  the time he first saw 
him a t  the scene of the accident. 

The defendant assigns as error the admission of the testimony of 
the trooper that in his opinion the defendant was under the influence 
of some intoxicating beverage a t  5:00 a.m. The defendant asserts 
that this was too remote in time to be relevant and material. We 
find no merit in this contention, for that the evidence on behalf of 
the State shows that the defendant claimed to have had nothing to 
drink after 11:30 p.m. the preceding evening. 

Intoxication decreases with the passage of time and a person is 
less apt to be affected by alcoholic beverages five and one half hours 
after last imbibing as compared with four and one half hours after 
the last beer. It certainly would be relevant and material. Passage 
of an appreciable length of time has a sobering effect and not vice 
versa. 

The defendant further assigns as error the failure of the court to 
nonsuit the action a t  the close of the State's evidence. We are of the 
opinion that the evidence of the State as revealed in the testimony 
of Trooper Withers was sufficient to sustain a conviction. 

The defendant's defense was based on the contention that he 
was not driving the vehicle a t  the time, and he offered testimony to 
that effect from various witnesses. 

It was a case for the jury, and the charge of the court fairly and 
correctly set forth the law as i t  applied to the evidence and was 
free of any prejudicial error. We have reviewed all of the exceptions 
asserted by the defendant. He was given a fair and impartial trial. 
The jury, as  the ultimate trier of the facts, determined the facts 
against the defendant. 

Affirmed. 

BRITT and MORRIS, JJ., concur. 
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STATE O F  NORTH CAROLINA v. RUDOLPH FINN. 

(Filed 15 May 1968.) 

APPEAL by the defendant from Parker, Joseph W., J., November 
1967 Session, BERTIE Superior Court. 

Defendant was brought to trial upon an indictment, sufficient in 
form and content, charging that he willfully, unlawfully, maliciously, 
and feloniously, damaged the dwelling house of one Lester M. Evans 
by the use of dynamite. 

The evidence for t'he State tended to show as follows: The de- 
fendant, along with Ronald G. Ayers and Louis Castelloe, on the 
night of 22 October 1967, was a t  various places drinking. They 
started a t  a truck stop and went to various places, including their 
homes, and engaged in a regular drinking party. At the suggestion 
of the defendant they went to the defendant's house and got two 
sticks of dynamite and they then went to the home of the prosecut- 
ing witness Lester M. Evans, where the defendant threw out two 
sticks of dynamite in front of Evans' house. They then went away 
and drank some more liquor a t  the defendant's house, and they de- 
cided they would go back and try exploding dynamite again at  the 
home of Evans. The dynamite was prepared, and the defendant, 
along with the other persons, went back to the home of Lester M. 
Evans, the prosecuting witness, and threw the dynamite in his yard 
where i t  exploded, blowing off the venetian blind from the front 
door, the pictures off the wall, broke out window lights and jarred 
the foundation of the house. 

Ronald G. Ayers and Louis Castelloe had previously pleaded 
guilty to the same charges against them, and they testified in this 
case as witnesses for the State. 

The jury returned its verdict of guilty as charged, and the trial 
judge imposed sentence of confinement of not less than 15 years nor 
more than 20 years. 

The defendant appealed. 

T. W. Bruton, Attorney General, b y  Ralph Moody, Deputy At-  
torney General, for the State. 

V .  F. Daughtridge; and Jones, Jones & Jones b y  Joseph J. Flythe, 
attorneys for defendant appellant. 

BROCK, J. The defendant brings forward numerous assignments 
of error based upon 85 exceptions. He excepts to the refusal of the 
trial court to grant a continuance, he takes numerous exceptions to 
the admission of evidence, he excepts to the refusal of the trial court 
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to grant him a nonsuit, and he takes numerous exceptions to the 
charge of the court to the jury. 

Defense counsel have carefully prepared the record on appeal 
and the brief, and have carefully preserved all of their exceptions. 
We have considered all of the assignments of error and find that 
they present no unusual or novel questions. We have carefully read 
the record and hold that the defendant has had a fair trial, free of 
prejudicial error. A seriatim discussion of the assignments of error 
would serve no useful purpose. 

No error. 

CAMPBELL and PARKER, JJ., concur. 

E. H. HARRIS, LOMER DAVENPORT, RAMONA DAVENPORT, C. W. 
HARRIS, ELIZABETH HARRIS, AND HARLIN PATRICK, V. THE 
BOARD O F  COMMISSIONERS OF WASHINGTON COUNTY AND THE 

INDIVIDUAL MEMBERS THEREOF, NAMELY, W. R. OWENS, P. B. BROWN, 
H. W. PRITGEETT, J. C. HASSELL, W. W. WHITE, AND RALPH 
HUNTER, TAX COLLECTOR OF WASHINGTON COUNTY. 

(Filed 22 May 1968.) 

1. Appeal and  Error 99 6, 20- 
An immediate appeal does not lie as a matter of right from the denial 

of a motion to strike allegations in a complaint or from the overrulinq 
of a demurrer, the proper method for seeking an immediate review being 
a petition for a writ of certiorari. Court of Appeals Rule No. 4. 

a. schools 9 7- 
G.S. 115-116 provides a method by which the county commissioners may 

be compelled to call an election to obtain an additional tax levy for school 
purposes, but the county commissioners are not prohibited by the statute 
from levying an additional tax without a vote of the people for the pur- 
pose of supplementing teachers' salaries pursuant to G.S. 115-80(a). 

3. Schools §§ 5, 7- 
G.S. llB80(b) merely provides budgetary procedures in instances where 

there has been an election to obtain a tax levy for school purposes and 
does not prohibit the county commissioners from levying an additional tax 
without a vote of the people for the purpose of supplementing teachers' 
salaries pursuant to G.S. 115-80(a). 

4. Schools 5 7- 
The provision of G.S. 115-124 limiting the amount of supplemental taxes 

levied for operating schools of a higher standard than that provided by 
State support to the amount authorized by a vote of the people applies 
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only where there has been an election to obtain a tax levy and does uot 
prohibit the county commissioners from levying an additional tax without 
a vote of the people for the purpose of supplementing teachers' salaries 
pursuant to G.S. 116-80(a). 

5. Schools §§ 1, 7; Taxation 5 6- 

In levying an additional tax for the purpose of supplementing teachers' 
salaries pursuant to G.S. 113-80(a), the board of county commissioners 
acts as an agency of the State under a delegation of authority from the 
General Assembly to carry out the duty imposed upon it  by Article IX, 
g 2. of the Constitution of RTorth Carolina, to maintain a system of public 
schools, and there is no requirement that such levy be submitted to a 
vote of the people, the limitations imposed by Article VII, g 6, being ap- 
plicable solely to municipal corporations and not to agencies of the State. 

APPEAL by plaintiffs and defendants from Peel, J., 16 Kovember 
1967 Session WASHINGTON Superior Court. 

The plaintiffs, as citizens, residents and taxpayers of Washington 
County, bring this action against the members of the Board of Com- 
missioners of Washington County in their official capacity as the 
Board of Con~missioners, and against Ralph Hunter as Tax Collector 
of Washington County, to permanently restrain the levy and collec- 
tion of an increase of fifteen cents on the one hundred dollar prop- 
erty valuation in the county property tax rate. The plaintiffs allege 
this increase is for the purpose of securing funds to supplement 
teachers' salaries in Washington County Public Schools, and that 
the proposed increase was not submitted to a vote of the people of 
the county. The plaintiffs allege that the acts of the County Coin- 
missioners in this respect are illegal and unconstitutional. 

The plaintiffs' amended complaint is set out in full as follows: 

"1. Plaintiffs are citizens, residents, taxpayers and prop- 
erty owners of Washington County, North Carolina, and act for 
themselves and other taxpayers similarly situated, and consti- 
tute a class of persons aggrieved and injured. 

"2. The defendant Board of Commissioners of Washington 
County are the duly elected, qualified and acting members of 
the Board of County Commissioners of Washington County, a 
body politic and corporate. The defendant, Ralph Hunter, is 
the duly qualified Tax Collector of Washington County, regu- 
larly appointed and serving in such position with the duties and 
authorities provided by law, which include the collection of 
taxes levied and assessed by the defendant Board of Commis- 
sioners. 

"3. Pursuant to the duties imposed upon them by law, the 
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defendant members of the Board of County Commissioners of 
Washington County met in a duly called session on the night 
of Monday, April 24. The purpose of the meeting was to discuss 
the problems and needs of the schools of Washington County. 
A motion was made by Commissioner W. R. Owens to increase 
the tax rate 15$ per $100.00 for the stated purpose of raising 
the educational level of the Washington County schools. After 
the said motion was made, a second to i t  was withheld pending 
a joint discussion with the Board of Education of Washington 
County. 

"After such discussion, the motion was reput and carried by 
a vote of three to two. The motion did not provide that the 
people of Washington County, including these plaintiffs, should 
be given an opportunity to pass upon the 154 per $100.00 addi- 
tional levy for the purpose of raising the educational level of 
Washington County schools, but contemplated that the levy 
should be authorized solely upon the action of the defendant 
Board of Commissioners. 

"As will be hereinafter more particularly set out, such ac- 
tion was contrary to the Statutory Law of the State of North 
Carolina, or if not so contrary, then i t  constituted a violation 
of Article 7, Section 6 of the Constitution of North Carolina 
and such action does not come within the purview of Article 9, 
Section 2. That  such attempt to levy taxes is without an affirm- 
ative vote of the people of Washington County and such act is 
illegal, invalid and for an unauthorized purpose. 

"4. The next meeting of the defendant Board was held on 
May 1, 1967. Minutes were duly adopted, the second paragraph 
of which consisted of the following sentence, 'The Board read 
and acknowledged the many letters and resolutions from citi- 
zens and organizations in the County that were sent in support 
of the 154 per $100.00 tax increase for education.' That the edu- 
cational purpose which the 15# increased levy was supposed to 
accomplish was an increase in teachers's (sic) salaries in the 
Washington County schools for the school year 1967-68 rang- 
ing from approximately $100.00 per teacher to approximately 
$125.00 per teacher. 

"Thereafter on May 19, 1967 the defendant Board met again 
for the stated purpose of accepting tentative gudgets (sic), in- 
cluding the school budget for 1967-68. That attached to the 
minutes of said meeting is a local school fund budget which 
same disclosed an increase of $20,932 for instructional services. 
That i t  had been stated in the discussion concerning the raise 
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in teachers's (s ic)  salaries by all the Commissioners that the 
primary purpose of such increased levy was to furnish funds 
for the said increase in the teachers's (s ic)  salaries and in effect 
that was and is the said purpose. 

"5. The defendant Board met next on June 5, 1967. The 
minutes of said meeting reveal that delegations were heard in 
support of the increased levy of 15$ per $100.00 on the grounds 
that i t  was needed for better education. No further action was 
taken a t  the said meeting. The next meeting of the defendant 
Board was held on July 10, 1967. At said meeting a motion was 
made by Commissioner W. R. Owens, seconded by Commis- 
sioner P. W. Brown and supported by Commissioner W. W. 
White to the effect that a letter dated July 10, 1967 from the 
Washington County Board of Education to the County Com- 
missioners shows a necessity and peculiar local condition to 
necessitate a supplement to the current expense fund. That the 
said letter was dated July 10, 1967 and was on the subject, 
'Additional Request of Funds to Raise the Educational Level 
in Washington County Schools -April 24, 1967.' 

"That the letter or communication further stated, 'That 
necessity has been shown to the Board of County Commission- 
ers on the above mentioned date a t  the several meetings since 
then that the public schools in Washington County have un- 
usual and great needs beyond the regular needs as listed below.' 
That  the said listing below undertook, among other things, to 
show the necessity of supplementing teachers's (s ic)  salaries. 
That  as previously alleged and set out, the main purpose of 
the request for additional funds to be derived from a 156 in- 
crease in the tax levy was to supplement school salaries and that 
the remaining purposes were, to use the words of the letter, 
'Beyond the regular needs.' 

"That a t  the said meeting the resolution above referred to 
was carried by a vote of three to two. Thereafter a t  the same 
meeting, the 1967-68 county budget with a levy of $1.85 per 
$100.00 was approved and accepted. 

"6. That  an examination of the said budget adopted a t  the 
meeting described in the preceding paragraph, and which same 
is attached to the minutes of said meeting, shows that the tax 
levy in the county has increased 156 on the $100.00 assessed 
evaluation from $1.70 in 1966-67 to $1.85 in 1967-68 and the 
items bringing about the said increase consists of supplements 
to teachers's (sic) salaries and as so labeled as supplements in 
the local school budget current expense fund. 
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"7. That  the attempt to levy a supplemental tax of 15$ 
on the $100.00 purportedly authorized by the defendant Board 
a t  its April 24, 1967 meeting and included in the budget for 
the school year 1967-68 a t  the July, 1967 meeting of the Board, 
is in violation of the Statutory Laws of the State of North 
Carolina and in particular General Statute 115-116 which pro- 
vides in substance that when voters authorize funds for school 
supplement purposes by approving them in an election, such 
funds may be used for any object of expenditure for supple- 
mental purposes. That  the procedure set out in the said Statute 
is exclusive for the proper and legal authorization of the ex- 
penditure of funds for the purpose of supplementing teachers's 
(sic) salaries and particularly the supplement here proposed by 
the defendant board. That no provision has been made for the 
calling of an election by the defendant Board or by any other 
legally constituted authority of Washington County and that 
none is intended; but that the defendant Board of Commis- 
sioners are undertaking to collect a 15$ on the $100.00 addi- 
tional levy for the purpose of supplementing teachers's (sicj 
salaries without the use of the procedure provided in G.S. 115- 
116, and in defiance of the provisions thereof. 

"8. That  the attempted levy by the defendant Board here- 
inbefore described and identified is in violation of another pro- 
vision of the Statutory Laws of the strate of North Carolina, 
namely G.S. 115-224 which in substance provides that the tax 
levying authorities of the county may not levy taxes exceeding 
the amount of a tax levy authorized by a vote of the people. 
That such action is a clear violation of the provisions of this 
Statute. 

"9. That  the said attempted levy hereinbefore described 
is a violation of another of the Statutory Laws of North Car- 
olina, namely G.S. 115-80(b). That this said Statute provides 
that in order to operate schools of a higher standard than that 
provided by state support, County Boards of Education shall 
file a budget not in excess of the rate voted by the people in 
their said county. That as aforesaid, t.he purpose for which the 
154 on the $100.00 levy is made is for the purported purpose of 
operating schools of a higher standard than that provided by 
state support. That  the same is shown on the current expense 
fund subhead of the local school fund budget for 1967-68 of 
Washington County and is identified therein as supplements to 
saIaries of teachers. 
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"10. That  the defendant Board has attempted to disguise 
its illegal additional 15$ on the $100.00 levy, which same is 
made as previously alleged for an unauthorized purpose, by a 
typewritten notation a t  the bottom of page one of its local 
school fund budget which reads as follows, 'Appropriations for 
Codes 621-2 and 622-2 totaling $21,750 are to be derived en- 
tirely from non-tax funds listed in Codes 962 and 966-2 under 
sources of income.' 

"That the said statenlent is tied by asterisks to and identi- 
fies sums set aside to supplcment teachers's (sic) salaries. That 
the said Codes 962 and 966-2 are A.B.C. Funds and fines, for- 
feitures and penalties. That the said listing is a sham made 
for the attempted purpose of disguising the fact that the rev- 
enue to pay the said supplements is to be derived from the 15# 
additional tax levy. 

"That the A.B.C. Funds in Washington County in years 
past and for the current year are paid directly into the Gen- 
eral Fund after the expenses of law enforcement authorized by 
G.S. 18-45 have been met. That they have not been otherwise 
segregated and there has been no resolution of the said Board 
directing or authorizing their use for the purpose of school sup- 
plements. Even with the inclusion of the said A.B.C. Funds, 
there is not sufficient funds to make the said supplement and 
pay the other necessary expenses of Washington County with- 
out the 15$ supplementary tax levy. That there is no authority 
for or legal method by which such segregation could be prop- 
erly accomplished by the defendant Board for the school year 
1967-68 and the same has not been legally so accomplished. 

"11. That the defendant Board attempts to justify its il- 
legal levy for an unauthorized purpose by stating that i t  relies 
upon G.S. 115-80, Subsection A, particularly as amended by 
Chapter 1263 of the Session Laws of 1967. That  said amend- 
ment was not ratified until the 6th day of July, 1967 and the 
action of the Board which purports to furnish the authority 
for the said illegal levy for an unauthorized purpose was taken 
on April 24, 1967. 

"12. That G.S. 115-80(a), even as amended, furnishes no 
Statutory authority for the imposition of the said levy for that 
the same must be read in conjunctSon with Subsection B of the 
same Statute, with G.S. 115-116 and other pertinent Statutes 
hereinbefore mentioned, and with of the said 
Chapter 115 of the General Statut 
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"13. That should the Court be of the opinion and so hold 
that the said Statute does furnish authority for the said 15$ on 
the $100.00 levy, then the said Chapter insofar as it does pur- 
port to authorize such levy violates the Constitution of the 
State of North Carolina and in particular Article 7, Section 6 
of the said Constitution which provides that no county shall 
levy or collect any tax except for the necessary expenses thereof 
unless approved by a majority of the electorate. The proposed 
levy hereinbefore described is not a necessary expense within 
the legal meaning of the term. That as aforesaid, no authoriza- 
tion has been given by the electorate for such supplemental 
levy. If the Court should be of the opinion that Statutory au- 
thority exists for such levy, then such Statutory authority di- 
rectly contravenes Article 7, Section 6 of the Constitution of 
the State of North Carolina for the reasons stated. 

"14. That the 154 tax levy or assessment is itself illegal 
and invalid and for an illegal and unauthorized purpose and 
the plaintiffs in their capacity as taxpayers of the unit in which 
the said tax is to be levied, namely Washington County, are, 
therefore, entitled to have the assessment and the collection of 
the same enjoined as provided by the laws of the State of North 
Carolina and in particular G.S. 105-406." 

Plaintiffs applied for a restraining order pending final hearing. 
Defendants moved to strike certain portions of the complaint, and 
demurred to the complaint for failure to state a cause of action. 
Plaintiffs' application for a temporary restraining order, and the 
defendants' motion to strike and defendants' demurrer were heard 
by Judge Peel on 15 September 1967, on 29 September 1967, and on 
4 October 1967. On 16 November 1967, Judge Peel entered an order 
wherein he made findings of fact from affidavits offered in evidence. 
He denied plaintiffs' application for a t'emporary restraining order, 
he denied defendants' motion to strike and overruled defendants' 
demurrer. 

Plaintiffs and defendants appealed. 

Wilkinson and Vosburgh by John A. Wilkinson, attorneys for 
plaintiffs appellants-appellees. 

Bailey and Bailey by Carl L. Bailey, Jr., and Norman, Rodman 
and Hutchins by R .  W. Hutchins, attorneys for defendants appel- 
lants-appellees. 

T. W. Bruton, Attorney General, and Ralph Moody, Deputy At- 
torney General, for the State as amici curice. 
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BROCK, J. The Attorney General requested, and mas granted, 
leave to file for the State a brief amici curia in this Court. 

Defendants were not entitled to appeal as a matter of right 
from the Order denying their motion to strike or from the Order 
overruling their demurrer, but were entitled to an immediate review 
only upon allowance of a petition for writ of certiorari. Rule 4, Rules 
of Practice in the Court of Appeals of North Carolina. Even so, 
since plaintiffs have perfected their appeal, the entire case is be- 
fore us; and this Court will consider the exceptions appearing in the 
record on appeal a t  this time. 

DEFEXDAKTS' APPEAL. 
The defendants assert by their demurrer to the complaint that, 

admitting the truth of all factual averments well stated and all rele- 
vant inferences of fact reasonably deducible therefrom, the com- 
plaint fails to state a cause of action. If the complaint does not state 
a cause of action, the plaintiffs' application for a temporary restrain- 
ing order was properly denied. 4 Strong, N. C. Index 2d, Injunctions, 
3 12, p. 414. Likewise, if the complaint does not state a cause of ac- 
tion, the overruling of defendants' motion to strike from the com- 
plaint is immaterial, although many allegations seem to be eviden- 
tiary and argumentative. Therefore, a determination of whether the 
complaint does or does not state a cause of action should be made 
first. 

The main theme and impetus of the allegations of the complaint 
are that the County Commissioners, on July 10, 1967, passed a reso- 
lution finding that the County Board of Education had shown a 
"necessity and peculiar local condition to necessitate a supplement 
t o  the current expense fund" and had requested additional funds 
to  supplement the current expense fund (paragraph 5) ; that the 
County Commissioners, on July 10, 1967, approved the request and 
passed a resolution to increase the county tax levy from $1.70 to 
$1.85 per $100.00 valuation to supplement teachers' salaries in the 
public schools of Washington County; and that this was done with- 
out submitting the question of the fifteen cent increase to a vote of 
the people (paragraphs 3, 4, 5 and 6). These allegations are admit- 
ted by the demurrer. 

Effective 6 July 1967 the 1967 Legislature rewrote the last para- 
graph of G.S. 115-80(a) to read as follows: 

"Notwithstanding any other provisions of this chapter, when 
necessity is shown by county and city boards of education, or 
peculiar local conditions demand, for adding or supplementing 
items of expenditure in the current expense fund, including ad- 
ditional personnel and/or supplements to the salaries of per- 
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sonnel, the board of county commissioners may approve or dis- 
approve, in part or in whole, any such proposed and requested 
expenditure. For those items i t  approves, the board of county 
commissioners shall make a sufficient tax levy to provide the 
funds: Provided, that nothing in this chapter shall prevent the 
use of federal or privately donated funds which may be made 
available for the operation of the public schools under such 
regulations as the State Board of Education may prescribe." 
(Emphasis added.) 

If the foregoing grant of authority to tax is not violative of the 
Constitution of North Carolina, or contradictory of some other stat- 
ute, the action of the County Commissioners in increasing the tax 
levy seems authorized. 

The plaintiffs assert that the increased levy without a vote of the 
people violates the provisions of G.S. 115-116, and is therefore un- 
lawful. G.S., Chap. 115, Art. 14 makes provision whereby various 
boards of education. as well as school committees of a district and 
the people in the area of a school system may petition for an election 
for various purposes. G.S. 115-116 defines the purposes for which an 
election may be called. G.S. 115-118 defines who may petition for 
an election. G.S. 115-119 spells out the information which must be 
contained in the petition. G.S. 115-120 requires the Board of Educa- 
tion to whom a petition may be addressed to give the petition due 
consideration. G.S. 115-121 requires the county commissioners (or 
the governing body of the municipality) to call an election upon 
petitions approved by the board of education. G.S. 115-122 through 
115-124 provide the rules for such an election and the rules govern- 
ing various matters following such an election. The clear intent of 
these statutes is to provide a method by which the county commis- 
sioners may be compelled to call an election to obtain a tax levy or 
for other purposes. None of these statutes would prohibit the county 
commissioners, upon a proper finding of necessity, from levying an 
additional tax to supplement the current expense fund for the pur- 
pose of supplementing t'eachers' salaries, if the county commission- 
ers are otherwise authorized to do so. 

The plaintiffs assert that the increased tax levy without a vote 
of the people viola,tes the provisions of G.S. 115-80(b). This section 
is entitled "Supplemental Tax Budget" snd merely provides for 
budgetary procedures in inst,ances where there has been an election 
to obtain a tax levy. It in no way prohibits the county commission- 
ers, upon a proper finding of necessity, from levying an additional 
tax to supplement t'he current expense fund for the purpose of sup- 
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plementing teachers' salaries, if they are otherwise authorized to 
do so. 

Plaintiffs assert that G.S. 115-80 (a) is unconstitutional because 
it violates Article VII, Section 6 (formerly Section 7), of the Con- 
stitution of North Carolina, and therefore can furnish no authority 
for the action of the county commissioners in levying the tax with- 
out submitting the question to a vote of the people. Article VII, Sec- 
tion 6 (formerly Section 7), of our Constitution is as follows: 

"No debt or ioan except by a majority of voters. -1u'o 
county, city, town, or other municipal corporation shall con- 
tract any debt, pledge its faith or loan its credit, nor shall any 
tax be levied or collected by any officers of the same except for 
the necessary expenses thereof, unless approved by a majority 
of those who shall vote thereon in any election held for such 
purpose. (Const. 1868; 1947, c. 34.)" 

Constitutional limitations upon the independent powers of a 
county, city, town, or other municipal corporation is not the real 
question raised by this appeal. Under G.S. 115-80(a) a county ope- 
rates under a delegation of authority from the General Assembly to 
carry out a function imposed upon the General Assembly by Article 
IX, Section 2 of the Constitution of North Carolina; therefore the 
real question is whether there is a constitutional limitation upon 
the authority of the General Assembly to authorize a tax levy to 
carry out its function of providing for a system of public schools. 
The pertinent parts of Article IX, Section 2, reads as follows: 

"General Assembly shall provide for schools; separation of 
the races. -The General Assembly, a t  its first session under 
this Constitution, shall provide by taxation and otherwise for 
a general and uniform system of public schools, wherein tuition 
shall be free of charge to all children of the State between the 
ages of six and tventy-one years. . . . (Const. 1868; Con- 
vention 1875.) " 

In the case of Bridges v. Charlotte, 221 N.C. 472, 20 S.E. 2d 825, 
the Supreme Court was considering the constitutionality of a tax 
levy, which was not submitted to a vote of t,he people. The levy was 
made by the local governing authorities for the purpose of payments 
to be made to the State Retirement System for the teachers in the 
Charlotte school district. It was contended there that the tax was not 
for a necessary purpose and that the statute authorizing a levy for 
that purpose was unconstitutional. The tax levied was defended 
under the authority of Chapter 24, Public Laws of 1941, section 8, 
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subsection (c) (now codified as G.S. 135-8(b) (3) ) ,  which read in 
part as  follows: 

"Provided, that for the purpose of enabling the County 
Boards of Education and the Board of Trustees of city admin- 
istrative units to make such payment, the tax levying authori- 
ties in each such city or county administrative unit are hereby 
authorized, empowered and directed to provide the necessary 
funds therefor." 

In passing upon the question in the Bridges case our Supreme 
Court said: 

"The plea that the levy of such a tax by a county, without 
submission to popular vote, is prohibited by Article VII, sec- 
tion 7, of the Constitution, as not being for a necessary ex- 
pense was raised, and settled in Collie v. Commissioners, 145 
N.C. 170, 59 S.E. 44, by the declaration that the requirement 
that the public schools be maintained is a mandate of a co- 
ordinate article of the Constitution of equal dignity and force, 
and must be obeyed; and that Article VII, section 7, had no re- 
lation by way of limitation on the taxing power exercised for 
that purpose. Three of the Justices of the great Court which 
decided this case, in separate concurring opinions, wrote their 
names upon this monument to our educational progress. 

"There was in the mind of the Court a clear comprehension 
of the functions and powers of the State and of the agencies set 
up to perform this duty, and there was no confusion a t  any 
time as to where the ultimate duty and power was seated; and 
none, we think, as to the consequences which must follow a 
delegation of this duty and power as a matter of convenience 
of administration to the agencies selected. Nor should there be 
any doubt today that maintenance of the public schools and the 
furnishing of those things which are reasonably essential to that 
end are within the mandatory provision of the Constitution, 
unaffected by the 'necessary expense' provision contained in the 
municipal section of the Constitution. 

"The State is not a municipality within the meaning of the 
Constitution. It seems to us self-evident that it may perform 
the duties required of i t  by the Constitution, as well as exercise 
those powers not otherwise prohibited, without embarrassment 
by constitutional limitations expressly operating on municipal- 
ities alone. Const., Art. IX,  secs. 2, 3 ;  Const., Art. VII, sec. 7. 
The public school system, including all its units, is under the ex- 
clusive control of the State, organized and established as its instru- 
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mentality in discharging an obligation which has always been 
considered direct, primary and inevitable. When functioning 
within this sphere, the units of the public school system do not 
exercise derived powers such as are given to a municipality for 
local government, so general as to require appropriate limita- 
tions on their exercise; they express the immediate power of the 
State, as its agencies for the performance of a special manda- 
tory duty resting upon i t  under the Constitution, and under its 
direct delegation," 

* * H 

"We understand that what courts appropriately refer to as 
the 'mandate' of Article I X  of the Constitution carries with it 
not merely the bare necessity of instructional service, but all 
facilities reasonably necessary to accomplish this main purpose. 
And in this respect the word 'necessary' has long been regarded 
as a relative, not an exigent, term-certainly not one which 
may be used to drain the life and substance out of a project 
with which i t  is connected, but one which itself must accept an 
interpretation consonant with the reasonable demands of social 
progress. We do not differ with the General Assembly in its 
policy as expressed in this legislation, but we point out that the 
matter is exclusively within the province of that body." 

In  a concurring opinion in the Bridges case, Justice Rarnhill had 
this to say: 

"It is the duty of the I,egislature, under the mandate of the 
Constitution, to establish and maintain, within the means of the 
State, 'a general and uniform system of public schools.' The 
schools thus provided must be maintained for a minimum term 
of six months each year. Subject to this limitation the discre- 
tionary power to determine what is necessary and adequate 
and within the means of the State rests in the General Assembly. 
Any reasonable expense incurred to this end may be met by 
taxation without a vote of the people." 

We hold therefore that the action of the county commissioners, 
as  described by the allegations of the complaint, does not violate 
the provisions of G.S. 115-116, nor G.S. 115-124 (alleged as 115- 
224 in the complaint), nor G.S. 115-80 (b) . 

We also hold that the action of the county commissioners in in- 
creasing the county tax levy by fifteen cents on the one hundred 
dollar property valuation for the purpose of supplementing teachers' 
salaries without submitting the question of the levy to a vote of 
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the people, as alleged in the complaint, was authorized by G.S. 
115-80 (a). 

In  view of what has heretofore been said, we further hold that 
the last paragraph of G.S. 115-80(a), is authorized by N. C. Const., 
Art. IX, $ 2, and does not violate the provisions of N. C. Const., Art. 
VII, $ 6 (formerly $ 7) ;  and that the enactment by the General 
Assembly of the last paragraph of G.S. 115-80(a) was a constitu- 
tional enactment. 

It follows that the conduct of the county commissioners, as de- 
scribed in the complaint and admitted by demurrer, was in com- 
pliance with a constitutional statute, and the plaintiffs have, there- 
fore, failed to state a cause of action. The question of whether the 
budget allotments were changed becomes immaterial in the light of 
this holding. 

The trial judge was correct in denying plaintiffs' application for 
a restraining order, but he was in error in overruling defendants' 
demurrer to the complaint. The demurrer should have been sustained 
and the action dismissed. 

Upon plaintiffs' appeal, affirmed. 
Upon defendants' appeal, reversed. 

MALLARD, C.J., and PARKER, J., concur. 

REDEVELOPMENT COMMISSION OF THB CITY OF WASHINGTON, 
NORTH CAROLINA v. J. R. ABEYOUNIS AND WIFE, JAMAL R. 
ABEYOUNIS. 

(Filed 22 May 1968.) 

1. Eminent Domain § 9- 

A Redevelopment Commission has the power to acquire property by 
eminent domain, G.S. 160-462(6), and this right is to be exercised in ac- 
cordance with the provisions of G.S. Chapter 40. 

2. Eminent Domain $ 1- 
The exercise of the power of eminent domain is in derogation of com- 

mon right, and all laws conferring such power must be strictly construed. 

3. Eminent Domain § 9- 

The petition in a proceeding by a housing authority to condemn land 
for a housing project must affirmatively show compliance with the stat- 
utory requirements, including the approval by the community governing 
body of the redevelopment plans, the contents or adequacy of the plan for 
redevelopment, and the nature of the public business and the specific use 
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to which the land will be put, and if the petition fails to allege any of 
these essentials it  is fatally defective. G.S. 160-463. 

4. Same- 
The procedures required by G.S. 160-463 are designed to guard against 

arbitrary action by either the gorerning body of the community or the Re- 
development commission, thereby affording protection to property owners 
in the affected area, and unless the procedures are strictly followed a 
Redevelopment Commission has no authority to exercise the power of 
eminent domain. 

6. Sizxi ie  
Under G.S. 160465(2) there is an instantaneous condemnation merely 

by the act of the Cuommission paying into court the sum specified by the 
commissioners of appraisal. 

APPEAL by both petitioner and respondents from Peel, J., 16 Oc- 
tober 1967 Session BEAUFORT Superior Court. 

The petitioner, Redevelopment Commission of The City of 
Washington, North Carolina, seeking to condemn two lots of land 
belonging to respondents, filed the following Petition in the Superior 
Court on 2 September 1966: 

"The petitioner, Redevelopment Commission of the City of 
Washington, North Carolina, respectfully shows to the Court: 

"1. That the Petitioner is a body corporate and politic, ex- 
ercising public and essential governmental powers granted to it 
by its charter and under the provisions of Article 37 of Chapter 
160 of the General Statutes of North Carolina. 

"2. That Petitioner possesses under the laws of the State 
of North Carolina the right of eminent domain to enable i t  to 
acquire properties necessary to carry out its urban redevelop- 
ment plans. 

"3. That the lands herein sought to be acquired lie within 
an area designated as East End Urban Renewal Area; that Pe- 
titioner has developed and obtained due approval of the plans 
for the redevelopment of said area; that i t  is reasonably neces- 
sary for petitioner to acquire fee simple title to the lands herein 
sought to be acquired in order to adequately carry out said re- 
development plans. 

"4. That in conformity with the redevelopment plans here- 
inabove referred to, petitioner is proceeding diligently with the 
redevelopment of said area and the acquisition of the lands 
necessary to carry out said plans; that petitioner has on hand 
or available to i t  sufficient funds to accomplish said plans. 
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"5. That petitioner has in good faith attempted to pur- 
chase property herein sought to be acquired from the respond- 
ents and has offered respondents fair and just compensation for 
said property; that petitioner has been unable to acquire said 
property by negotiation and that compensation therefor must 
be established pursuant to the provisions of Chapter 40 of the 
General Statutes of North Carolina. 

"6. That the lands herein sought to be acquired by peti- 
tioner are described as follows:" 

(First and Second Parcels are here described by metes and 
bounds in the Petition.) 

"7. That petitioner is informed and believes and upon such 
information and belief alleges that the owners of the lands here- 
inabove described and their places of residence and ages, if 
minors, so far as the same can by reasonable diligence be as- 
certained, together with the holders of liens or encumbrances 
thereto, are as follows: 

('J. R. Abeyounis 409 Bonner Street 
Washington, North Carolina 

"Jamal R. Abeyounis 409 Bonner Street 
Washington, North Carolina 

"8. That the interest in the above lands sought to be ac- 
quired is a fee simple title free and clear of all liens and en- 
cumbrances. 

"WHEREFORE, petitioner prays: 

"1. That this Court enter an order for the appointment of 
three competent and disinterested freeholders, residing in Beau- 
fort County, whose duty i t  shall be to appraise the value of the 
property herein sought to be acquired by petitioners as above 
set out and that the Court fix a time and place of the first 
meeting of said Commissioners. 

"2. For a decree declaring petit,ioner the owner of said 
lands upon payment of just compensation therefor to be fixed 
by the Commissioners in accordance with law. 

"3. For such other and further relief as may be just and 
proper in the premises." 
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B y  Answer respondents admit all of the allegations of the Peti- 
tion except those contained in paragraphs 4 and 5 thereof. 

Upon exceptions to the award of the commissioners of appraisal, 
the issue of just compensation was submitted to and answered by a 
jury a t  the 16 October 1967 Session. Thereafter respondents de- 
murred ore tenus to the Petition for failure to state a cause of action, 
and moved in arrest of judgment. The trial judge sustained the de- 
murrer, arrested judgment, and dismissed the action. 

From the order sustaining the demurrer, arresting judgment, and 
dismissing the action, petitioner appeals. 

Respondents gave notice of appeal, assigning as error rulings by 
the trial judge upon admissions and exclusions of evidence, and por- 
tions of the charge. 

William P. Mayo, attorney for petitioner, appellant-appellee. 
Wilkinson and Vosburgh by James R. Vosburgh, attorneys for 

respondents, appellants-appellees. 

BROCK, J. One of the powers granted to a Redevelopment Com- 
mission under G.S. Chapter 160 is the power to acquire property by 
eminent domain. G.S. 160-462(6). Under the Urban Redevelopment 
Law as originally enacted in 1951, this power was to be exercised 
in the manner provided by law for the exercise of such right by 
municipalities. Chapter 1095, sec. 12, Session Laws of 1951, codified 
as G.S. 160-465. The manner provided by law for the exercise of the 
right of eminent domain by municipalities is set out in G.S. 160-205, 
which in turn prescribes for municipalities the manner and pro- 
cedure in G.S., Chap. 40, Art. 2 (G.S. 40-11, e t  seq.). In  1965 the 
Legislature amended G.S. 160-465 to provide that  a Redevelopment 
Commission may exercise the right of eminent domain in accord- 
ance with the provisions of G.S. Chap. 40, Art. 2. Chap. 679, sec. 3, 
Session Laws of 1965. This latter amendment made no change in the 
basic prerequisites to a Redevelopment Commission's gaining the 
authority to exercise the power of eminent domain; i t  merely aban- 
doned reference to procedures by municipalities. Therefore the basic 
prerequisites to a Redevelopment Commission's gaining the au- 
thority to exercise the power of eminent domain are now, and a t  all 
times have been, the prerequisite procedures required by G.S., Chap. 
40, Art. 2, and Chap. 160, Art. 37, with the modifications as now 
set out in G.S. 160-465. It follows then that  the prerequisites to 
gaining authority to exercise the power are the same as those ap- 
plicable a t  the time of the decision in Redevelopment Commission 
v.  Hagins, 258 N.C. 220, 128 S.E. 2d 391 (1962). 
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The allegations in the present Petition are very similar to those 
condemned by the opinion in the first Hagins case, supra. There the 
Supreme Court held to be fatal the failure of the Commission to  
show by its allegations that  the provisions of G.S. 160-463 had been 
complied with. Similarly, in the present case, the petitioner has 
failed to show by its allegat,ions that  the requirements of G.S. 160- 
463 have been complied with. The statute under which the petitioner 
purports to proceed (G.S. 40-12) requires that the condemning cor- 
poration must state in its Petition ". . . in detail the nature of 
such public business, and the specific use of such land." 

Petitioner urges that  the allegations of paragraph 3 of the Pe- 
tition, which are admitted by the Answer, supplies the showing of 
a compliance with G.S. 160-463 as was approved in the second 
Hagins case. Redevelopment Commission v. Hagins, 267 N.C. 622, 
148 S.E. 2d 585 (1966). We do not agree with this contention. 

The Petition of the Redevelopment Commission is not set out 
in the opinion in the second Hagins case, and in order tha t  the differ- 
ence may be made apparent we set forth here in full the Petition 
which was before the Supreme Court in the second Hagins case: 

'(COMES NOW tthe petitioner, Redevelopment Comn~ission of 
Greensboro, and respectfully shows unto the Court: 

"I. That  the petitioner is a body politic and corporate, hav- 
ing and exercising the rights, powers and authority conferred 
by Chapter 75 of the Ordinances of the City of Greensboro, as 
amended, by the applicable General Statutes of North Carolina, 
and powers contained in its Article of Incorporation. 

"11. That on the 15th day of October, 1951, the City Coun- 
cil of the City of Greensboro regularly, lawfully and unani- 
mously enacted an ordinance designated as 'Chapter 75, Rede- 
velopment Commission of the City of Greensboro;' that  there- 
after a Certificate of Incorporation was issued by the Secretary 
of State of the State of North Carolina. Copies of said resolu- 
tion and Certificate are attached hereto, marked Exhibits 'A' 
and 'B', and made a part of this petition. 

"111. That  the petitioner is informed and believes, and al- 
leges upon information and belief, that those persons whose 
names and addresses are set forth in Exhibit 'C', attached 
hereto and made a part hereof, are the only persons who have 
or claim to have an interest in the property described in the 
attached Exhibit 'D', insofar as the same can, by reasonable 
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diligence, be ascertained; that said persons are under no legal 
disability except as stated in Exhibit 'C'. 

"IV. That the tract or tracts of land to be taken by this 
proceeding are described in Exhibit 'Dl, attached hereto and 
made a part hereof. 

"V. That the petitioner is informed and believes, and al- 
leges upon information and belief, that the said property is 
subject only to such liens and encumbrances as are set forth in 
Exhibit 'C', attached hereto. 

"VI. That  on the 13th day of December, 1955, the Greens- 
boro Planning Board certified an area located within the City 
of Greensboro to be a blighted and redevelopment area, to be 
known as CUMBERLAND PROJECT, N. C. R-1. A copy of said 
certification, together with an amendment thereto, is hereto at- 
tached, marked Exhibit 'El, and made a part of this Petition. 
A map of said area is hereto attached, contained in Exhibit 
'F', page 4, and made a part of this Petition. That  said area 
meets all requirements as set out in G.S. 160-454, e t  seq., desig- 
nating said area as a slum and blighted area. 

"VII. That thereafter the Redevelopment Commission of 
Greensboro prepared a redevelopment and slum clearance plan 
for the area referred to in Paragraph VI hereof, hereinafter re- 
ferred to as CUMBERL,PND PROJECT, N. C. R-1; that  said slum 
clearance and redevelopment plan is attached hereto, marked 
Exhibit 'F', and made a part of this Petition. 

"VIII. I n  conformity with such a redevelopment area plan 
of slum clearance, on the 18th day of August, 1959, after due 
notice as by law required, a public hearing on said redevelop- 
ment and slum clearance plan was held before the Redevelop- 
ment Commission of Greensboro, and the plan, as  set forth in 
Paragraph VII  hereof, was approved. A copy of the action of 
the Redevelopment Commission of Greensboro in approving 
said plan and an amendment thereto is hereto attached, marked 
Exhibit 'G' and made a part of this Petition. Thereafter the 
Greensboro Planning Board of the City of Greensboro reaffirmed 
that  CUMBERLAXD PROJECT N. C. R-1 is a blighted and slum 
area within the meaning of G.S. 160-454, et seq. A copy of said 
resolution reaffirming said fact is attached hereto, marked Ex- 
hibit 'H' and made a part of this Petition. A copy of a resolu- 
tion approving said plan, as amended, by the Greensboro Plan- 
ning Board of the City of Greensboro is hereto attached, marked 
Exhibit 'I' and made a part of this Petition. 
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"IX. That the plan of slum clearance as approved by the 
Greensboro Planning Board and presented to the City Council 
was heard, after due advertisement, a t  a public hearing before 
said Council on the 5th day of October, 1959, as provided by 
law. That the City Council passed a proper resolution approv- 
ing said plan as presented, the same being attached hereto, 
marked Exhibit 'J', and made a part of this Petition. 

"X. In  conformity with the redevelopment plan, as set 
forth in paragraph VII  hereof and the att'ached  exhibit,^, the 
Redevelopment Commission of Greensboro is proceeding wit'h 
the plan for redevelopment of the area; that  monies have been 
and will be expended in the accomplishment of said plan. 

"XI. The redevelopment area as shown by Exhibit 'F', page 
4, attached hereto, is 'a blighted area' within the meaning of 
G.S. 1W-454, e t  seq., and i t  is essential to  the public welfare, 
health and safety of the City of Greensboro that  the slum con- 
ditions and their attendant ills, existing in such slum and 
'blighted areas,' be abolished under a plan and conditions which 
will prevent a recurrence of the same in the future. That  the 
abolition of slum conditions and the taking of private property 
to effect said plan of redevelopment is and has been held to be 
for a public purpose. 

"XII. The real property described in Exhibit 'D', attached 
hereto, lies within and is n part of the redevelopment area 
shown by Exhibit 'F', page 4, attached hereto, and is an in- 
tegral part of the entire slum clearance and redevelopment 
project,; i t  is necessary that  said real property be taken in order 
to  accomplish the objectives of the slum clearance and rede- 
velopment project. 

"XIII. The Redevelopment Commission of Greensboro pro- 
poses in good faith to carry out the plan for redevelopment and 
slum clearance set forth in paragraph VII  hereof; that  public 
funds received by the City of Greensboro, together with cer- 
tain street improvements, installation of water and sewer mains, 
and other public improvements, have been spent and made by 
the City of Greensboro for the public purpose of slum clearance; 
that  the petitioner has been advised and so alleges that  the 
City of Greensboro will continue to spend public funds and 
perform public improvements within the area until said rede- 
velopment plan has been completed; that  all of the monies spent 
and allocated by the City of Greensboro have been and will be 
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received from sources other than income from ad valorem taxes. 
That  the plan of redevelopment heretofore approved by the 
City Council has qualified under the Home and Housing Fi- 
nance Act passed by Congress whereby two-thirds ( 2 / 3 )  of all 
expense and cost of said project is paid from Federal funds as 
provided in said Act. That petitioner has adequate funds on 
hand to acquire respondent's property. 

"XIV. That  petitioner has been unable to acquire said prop- 
erty for that  the parties have been unable to agree on the fair 
market value of same, and respondent has refused to accept the 
sum offered for the said property by the petitioner. That efforts 
to acquire said propert,y by purchase having failed, the peti- 
tioner, by resolution duly adopted on the 18th day of April, 
1961, authorized that  said property be condemned as provided 
by G.S. 160-465 and G.S. 40-11, et seq. 

"XV. That  by G.S. 160-465 the petitioner is granted the 
power of eminent domain to be exercised in the manner pro- 
vided in G.S. 160-204, 205, pertaining to said power as exer- 
cised by municipalities; that the petitioner has complied with 
all requirements and requisites set forth in G.S. 160-463 (a) - (k) 
inclusive; that  petitioner has proceeded under G.S. 40-11, 40-12, 
et seq., entitled Eminent Domain, and has met all requirements 
thereunder. 

"WHEREFORE, petitioner prays that the Court appoint Com- 
missioners of Appraisal for the purpose of determining the 
amount of compensation that  should be paid as damages to the 
respondent(s) for the taking of said property, as set forth in 
Exhibit 'D' hereof, and for such other and further relief as to 
the Court may seem just and proper. 

"THIS the 14 day of January, 1963." 

The allegations of the Petition in the present case fall far short 
of showing con~pliance with the provisions of G.S. Chap. 160, Art. 
37, as is required by G.S. Chap. 40, Art. 2. If i t  should seem burden- 
some to make all of the necessary allegations and showings each time 
a Petition is filed to acquire title to a parcel of land, we reiterate 
here what was said by Justice Higgins in the first Hagins case, 
supra: "We may seriously question whether the Legislature con- 
templated a separate judicial proceeding for each lot or parcel of 
land any more than i t  contemplated a separate plan for each parcel. 
It seenis obvious the plan embraces the whole area as a unit. . . . 
Reason does not appear why the condemnation proceedings covering 
the whole planned area may not be instituted and all interested 
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parties served with process and all defenses heard, leaving only the 
question of just compensation due each respondent to be determined 
in a separate inquiry." 

The admission in the Answer of the allegations of paragraph 3 
of the Petition admits only (1) that respondents' property lies 
within an area, (2) that  petitioner has developed and obtained ap- 
proval of plans for redevelopment, and (3) that in order to carry out 
the plans i t  is necessaqr to acquire respondents' property. This ad- 
mission does not admit, for example, that the governing body of the 
community has approved the redevelopment plans. G.S. 160-463 (c).  
It does not admit, for example, the contents or adequacy of the plan 
for redevelopment. G.S. 160-463(d). Nor does the stipulation ". . . 
that  the only questions remaining to be determined by the jury was 
the fair market value of the two parcels . . ." (Emphasis added.) 
cure any defect in the pleadings. Whether stipulated or not, the law 
provides that  the only question for determination by the jury is the 
issue of just compensation. G.S. 40-20. 

The exercise of the power of eminent domain is in derogation of 
common right, and all laws conferring such power must be strictly 
construed. Redevelopment Commission v. Hagins, 258 N.C. 220, 128 
S.E. 2d 391; R. R. v. R. R., 106 N.C. 16, 10 S.E. 1041. By the very 
terms of G.S. 40-12 the Petition must state in detail the nature of 
the public business and the specific use to which the land will be put. 
These allegations, we think, are as much jurisdictional in their char- 
acter as is an allegation of the fact that the petitioner and the re- 
spondents have been unable to agree. R. R. v. R. R., supra. 

G.S. 160-463 provides the minimum that  the redevelopment plans 
must include; i t  provides the procedures which must be followed be- 
fore the governing body of the community may approve the plans; 
and i t  provides that the governing body of the community must ap- 
prove the plans before the Commission may acquire property. The 
procedures required by this statute are designed to guard against 
arbitrary action by either the governing body of the community or 
the Redevelopment Commission, and thus afford protection to per- 
sons owning property in the affected area. Unless these procedures 
are strictly followed, a Redevelopment Commission has no authority 
to exercise the power of eminent domain. 

Under the provisions of G.S. 160-465(2), there is an instantan- 
eous condemnation merely by the act of the Commission paying into 
court the sum specified by the commissioners of appraisal. There- 
fore, the safeguards so carefully spelled out by the Legislature would 
mean very little indeed if the Commission were not required to al- 
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lege its adherence to the prerequisite procedures which give rise to 
a right to exercise the power of eminent domain. 

A Redevelopment Commission, in order to state a cause of ac- 
tion for condemnation, must properly allege, inter alia, a redevelop- 
ment plan which complies with G.S. 160-463; the compliance with 
the procedures for approval of the redevelopment plan; and the 
approval of the plan by the governing body of the area in which the 
project is located. 

The respondents' demurrer ore tenus to the Petition for failure 
to state a cause of action was properly sustained, and the action was 
properly dismissed. 

What has been heretofore said renders moot the respondents' as- 
signments of error, and accordingly we do not pass upon respondents' 
appeal. 

The result is this: 
Upon petitioner's appeal, affirmed. 

MALLARD, C.J. and PARKER, J. concur. 

STATE OF NORTH CAROLINA v. ROBERT BRANCH. 

(Filed 22 May 1968.) 

1. Burglary and Unlawful Breakings 5 3; Indictment and Warrant 
Qs-  

An indictment charging the burglarious breaking and entry of the dwell- 
ing house of a named person situated in  a specified county sufficiently de- 
scribes the subject premises to withstand a motion to quash. 

2. Criminal Law § 7 6  
The requirements of Miranda e. Arixona, 3% U.S. 436, are not applicable 

to retrials of cases which were originally tried before the effective date 
of that decision. 

3. Criminal Law § 34- 

In  a prosecution for second degree burglary and larceny, the admission 
of testimony bearing upon the discovery of stolen property a t  defendant's 
home and other places which is not related to the offense for which de- 
fendant is being tried is held to be prejudicial error, evidence of other 
offenses being inadmissible if its only relevancy is to show the character 
of the accused or his disposition to commit an offense of the nature of the 
one charged. 

APPEAL by defendant from Parker, Joseph W., J., a t  2 January 
1968 Criminal Session of NASH County Superior Court. 
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The indictment charges that defendant did feloniously and bur- 
glariously break and enter the unoccupied house of J. C. Jones, sit- 
uate in Nash County, Korth Carolina, in the night of 12 Febru- 
ary 1962. 

The defendant appeals from a verdict of guilty as charged. 

T. W. Bruton, Attorney General by James F. Bullock, Deputy 
Attorney General, for the State. 

Fields, Cooper and Henderson by Leon Henderson, Jr., for de- 
fendant appellant. 

BROCK, J. At the outset, counsel for defendant state that as- 
signments of error 1, 3, 4, 7, 18 and 20 are abandoned, conceding 
that they are without merit in fact and law. This is in accord with 
proper and candid procedure in appellate practice. 

The defendant's second assignment of error is to the refusal of 
the trial judge to quash the bill of indictment because i t  described 
the premises alleged to have been entered as the dwelling house of 
one J. C. Jones situated in Nash County. Upon the authority of 
State v. Knight, 261 N.C. 17, 134 S.E. 2d 101, and the authority of 
State v. Burgess, 1 N.C. App. 142, 160 S.E. 2d 105, this assignment 
of error is overruled. By addendum to defendant's brief, counsel 
properly concede that this assignment of error should be overruled 
upon authority of the Burgess case. 

The defendant's fifth assignment of error is to the finding of the 
trial judge that the defendant's confession was freely and voluntarily 
given, and allowing the State to place the same in evidence against 
the defendant. The defendant asserts that the record does not sup- 
port the judge's action because the record shows that the four parts 
of the warning required by Miranda v. Arizona, 384 U.S. 436, 86 S. 
Ct. 1602, 16 L. ed. 2d 694, were not given. The defendant was not 
advised of his right to have an attorney present during interroga- 
tion and that one would be appointed to represent him if he were 
indigent. 

The defendant was arrested on 26 November 1962, and later 
charged with the offense of second degree burglary alleged to have 
occurred on 12 February 1962. He was thereafter tried, convicted 
and sentenced to prison in January 1963. He was not represented 
by an attorney during his January 1963 trial. Following a Post Con- 
viction Hearing held in October 1967, the defendant was granted 
a new trial in the light of Gideon v. Wainwright, 372 U.S. 335, 83 
S. Ct. 792, 9 L. ed. 2d 799, because he was not represented by an 
attorney upon his trial in January 1963. This appeal is from a con- 
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viction upon his retrial for the 12 February 1962 offense of second 
degree burglary. Upon his retrial and for purposes of this appeal the 
defendant is represented by appointed counsel. 

The defendant was arrested, interrogated and confessed in 1962. 
He was first tried and convicted in January 1963. According to 
Johnson v. New Jersey, 384 U.S. 719, 86 S. Ct. 1772, 16 L. ed. 2d 
882, "[WJe conclude that Escobedo and Miranda should apply only 
to cases commenced after those decisions were announced." Also in 
Johmor, i t  was said with respect, to the Miritnda guidelines: "[Tj hese 
guidelines are therefore available only to persons whose trials had 
not begun as of June 13, 1966." In the case before us the defendant's 
retrial from which this appeal is taken was held in January 1968. 

The crucial question is whether the guidelines in Miranda, made 
prospective only by Johnson, apply to this defendant's retrial so as 
to prevent the State from placing in evidence defendant's confes- 
sion given in 1962 under proper procedural safeguards applicable be- 
fore Miranda. 

The record on appeal supports the trial judge's finding of a free 
and voluntary confession under the law applicable before hliranda. 
Apparently the defendant concedes in his brief that the confession 
meets the before Miranda rules, but argues that  the failure of the 
officers to advise the defendant of his right to counsel during interro- 
gation and right to have appointed counsel prohibits the State from 
using the confession upon this retrial which comes after the date of 
Miranda. 

If Johnson is read only in a cursory manner, i t  would appear 
that the Court has used conflicting terms to designate when the 
Miranda guidelines became applicable, i.e.: "cases commenced af- 
ter," and "trials begun after." However, we will not here engage in 
semantics because i t  seems to us that a study of the rationale of the 
entire opinion in Johnson points to the conclusion that the two terms 
were used interchangeably, and were given the same meaning by the 
Court. The object then is to explore the basic reasoning of the de- 
cision to give only prospective application to the guidelines. 

In  Johnson a t  page 888 of TTol. 16 L. ed. 2d, the court said: "We 
must look to the purpose of our new standards governing police in- 
terrogation, the reliance which may have been placed upon prior de- 
cisions on the subject, and the effect on the administration of justice 
of a retroactive application of Escobedo and Miranda." 

At page 891 of Vol. 16 L. ed. 2d, the court said: "Law enforce- 
ment agencies fairly relied on these prior cases, now no longer bind- 
ing, in obtaining incriminating statements during the intervening 
years preceding Escobedo and Miranda." At page 892 of Voi. 16 L. 
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ed. 2d, the court said: "Future defendants will benefit fully from our 
new standards governing in-custody interrogation, while past de- 
fendants may still avail themselves of the voluntariness test. Law 
enforcement officers and trial courts will have fair notice that state- 
ments taken in violation of these standards may not be used against 
an accused." (Emphasis added.) 

In  the light of what the court said as quoted above, the terms 
"cases commenced after," and "trials begun after" obviously encom- 
pass the time of interrogation. To construe the terms otherwise would 
render meaningless the recognition that the law enforcement agencies 
had fairly relied on prior cases in the years preceding Escobedo and 
Miranda. Also i t  would render meaningless the statement that law 
enforcement officers will have fair notice that statements taken in 
violation of the new standards may not be used against a defendant. 
The statement of the court that future defendants will benefit fully 
from our new standards, and that past defendants will still have the 
benefit of the voluntariness test adds weight to the view that the 
guidelines were intended to be applicable to future interrogation (in- 
terrogation conducted after June 13, 1966). This view of the intent 
of the Johnson opinion is consistent with the ruling of Stovall v .  
Denno, 388 U.S. 293, 18 L. ed. 2d 1199 (June 1967) which makes the 
decisions in U. S. v. Wade, 388 U.S. 218, 18 L. ed. 2d 1149 (June 
1967), and Gilbert v. California, 388 U.S. 263, 18 L. ed. 2d 1179 
(June 1967) prospective, and specifically applicable only to police 
lineups conducted after June 12, 1967. 

Our research indicates that various courts have stated that 
Miranda guidelines apply to retrials of defendants whose first trials 
were held before Miranda. Also our research indicates that  various 
courts have held that  the guidelines do not apply to  such retrials. 
The courts of the State of New York have held both ways. See 
People v. LaBelle, 277 N.Y.S. 2d 847; and People v .  Sayers, 284 
N.Y.S. 2d 481. It is significant that the courts which have stated that 
Miranda guidelines do apply to retrials have done so without articu- 
lating an analysis or interpretation of the meaning of the opinion in 
Johnson v .  New Jersey. On the other hand, the courts which have 
held that Miranda guidelines do not apply to retrials have consist- 
ently articulated an analysis and interpretation of Johnson. Most 
of these cases will be referred to later in this opinion. 

I n  the case of Dell v .  State, Ind. . , 231 N.E. 2d 522, the 
Supreme Court of Indiana adopted the view that the Mil-anda warn- 
ing requirements were applicable to retrials occurring after the date 
of Miranda. In  so holding, the Supreme Court of Indiana stated: 
"In view of the fact that the Third, Fifth and Ninth Circuit Couxts 



N.C.App.1 SPRING SESSION, 1968. 283 

of Appeal have adopted the majority view we also adopt the ma- 
jority holding and indicate here that on a retrial in the case a t  bar 
that the Miranda warning requirements, the prerequisite for the ad- 
missibility of confessions or statements, are to be applied to retrials 
occurring after the thirteenth day of June 1966." The Indiana Su- 
preme Court did not undertake any construction of the meaning of 
Johnson v. New Jersey, but only cited a list of cases in support of 
its adoption of what it termed the majority view. It cited Gibson v. 
U,  S,, 363 F, 2d I46 (5th Cir. 19661 ; Go~ernment of the Y i q j i ~  I s l m d s  
v. Lovell, 378 F. 2d 799 (3rd Cir. 1967) ; Amsler v. U. S., 381 F. 2d 
37 (9th Cir. 1967). In none of the Federal Circuit Court cases cited 
was the question presented for decision, and in each case it was an 
indication or suggestion that Miranda would apply upon a retrial 
of the case then before it. In the Third Circuit Court case this was 
done by a footnote. 

The Supreme Court of Indiana also cited State v. Broclc, 101 
Ariz. 168, 416 P. 2d 601 (1966) ; People v. Doherty, 59 Cal. Rptr. 
857, 429 P. 2d 177 (1967) ; State v. Ruiz, 49 Haw. 504, 421 P. 2d 
305 (1966) ; State v. McCarther, 197 Kan. 279, 416 P. 2d 290 (1966). 
Also, the court stated "we find similar holdings by the highest court 
of appeals in Kentucky, North Carolina and Wisconsin." It appears 
that this reference to Kentucky was to Creech v. Commonwealth, 
Ky., 412 S.W. 2d 245 (1967); that the reference to North Car- 
olina was to State v. Jackson, 270 N.C. 773, 155 S.E. 2d 236 
(1967) ; and that the reference to Wisconsin was to State v. Shoffner, 
31 Wis. 2d 412, 143 N.W. 2d 458 (1966). We have examined each of 
the State cases cited by the Indiana court and find that none of 
them has undertaken a discussion of the meaning of Johnson v .  New 
Jersey, because the question was not presented upon the appeal then 
being heard, and in each case the court only summarily stated that 
upon a retrial the rules of Miranda would apply. 

We do not view these cases as constituting authority to support 
the opinion by the Supreme Court of Indiana. The statement in 
State v. Jackson, (N.C.) supra, obviously was not necessary to a 
decision in the case and we are convinced that our Supreme Court 
has not ruled upon the question presented to us for determination. 

On the other hand, we find well-reasoned opinions by the Su- 
preme Court of New Jersey in State v. Vigliano, 50 N.J. 51, 232 A, 
2d 129 (1967) ; and by the Supreme Court of Illinois in People v. 
Worley, 37 Ill. 2d 439, 227 N.E. 2d 746 (1967). In each of these 
cases the court was directly dealing with the question of the applic- 
ability of the Miranda rules to retrials where the first trial had been 
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conducted prior to the date of Miranda. In  People v. Worley, supra, 
the Illinois Supreme Court said: 

"Since the language employed in the statement of the John- 
son rule is inconclusive, in our opinion the intention of the court 
may best be found by examining the reasons for the rule. The 
court listed three factors which entered into its decision: the 
purpose for announcing new standards in Miranda, the reliance 
placed upon the pre-Miranda rules, and the seriously disruptive 
effect on the administration of justice of a decision that Miranda 
apply retroactively. Finding that the integrity of the fact- 
finding process is not as substantially improved by Miranda as 
i t  has been by others of its decisions, that the pre-Miranda rules 
had been relied on by law enforcement officers to obtain con- 
fessions which are inadmissible in post-Miranda cases, and that 
making Miranda retroactive would seriously disrupt adminis- 
tration of our criminal laws, the court decided against applying 
Miranda retroactively. WhiIe the disruptive effect upon our 
criminal laws would not be as great if we follow Gibson as i t  
would have been if the Supreme Court had held that Miranda 
applied retroactively, because retrials are not required in all 
pre-Miranda decisions in which confessions are involved, the 
presence of a disrupting effect similar to that with which the 
court was concerned in Johnson, as  well as a consistent thrust 
from each of the other two criteria, leads us to conclude that 
the Supreme Court did not intend that Miranda apply to re- 
trials in cases such as the instant one." 

In  State v. Vigliano, supra, the New Jersey Supreme Court said: 

"The tenor of Miranda, and particularly of Johnson, leads 
us to the conclusion that the rule was intended to apply only to 
cases which are tried for the first time after June 13, 1966. This 
seems fair to the State and to the defendant because in the in- 
vestigation of the alleged crime, in the interrogation of the de- 
fendant, and in the trial of the case, the accepted constitutional 
standard by which the conduct of the police in obtaining a con- 
fession from defendants was to be judged was different from the 
more rigid standard imposed prospectively by Miranda." 

I * * 
"If reliance by the authorities on the previous law is suffi- 

cient reason not to apply Miranda to cases tried and still on 
direct appeal on June 13, 1966 (see, Johnson v. State of New 
Jersey, supra, 384 U.S. a t  p. 753, 86 S. Ct. 1772), i t  would seem 
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that such reliance should have the same operative effect if the 
appeal results in a reversal and an order for a new trial. We 
find this thought also in the recent case of Stovall v .  Dmno, 
supra, which held that the new rule of United States v. Wade, 
87 S. Ct. 1926 (1967) and Gilbert v. State of California, 87 S. 
Ct. 1951 (1967) making identification of an accused in a police 
lineup in certain situations inadmissible a t  trial, when the lineup 
was conducted without notice and in the absence of counsel, 
was to be applied only when the lineup was held after the com- 
mon date of the three decisions. And in that connection the 
Court said: 

'We also conclude that, for these purposes, no distinction 
is justified between convictions now final, as in the instant 
case, and convictions a t  various stages of trial and direct re- 
view. We regard the factors of reliance and burden on the 
administration of justice as entitled to such overriding sig- 
nificance as to make that distinction unsupportable.' 87 S. 
Ct. a t  1972." 

The Supreme Court of Delaware and the Supreme Court of 
Pennsylvania have adopted the view that Johnson does not require 
that the rules of Miranda be applied to a retrial of a defendant 
whose first trial was conducted before the date of Miranda. Jenkins 
v. State, . . Del. . , 230 A. 2d 262 (1967); Commonwealth v. 
Brady, 1 Cr. L. Rep. 2305 (Pa. 1967). 

We agree with the reasoning of the Supreme Courts of New 
Jersey, Illinois, Delaware, and Pennsylvania. It is our view that 
this is the intent of the United States Supreme Court in Johnson v. 
New Jersey, supra. 

We hold therefore that the defendant's confession given in 1962 
under the procedural safeguards applicable before Miranda is prop- 
erly admitted in evidence upon his retrial after the date of Miranda. 
Defendant's assignment of error No. 5 is overruled. 

Defendant's assignments of error Nos. 8, 9, 10, 11, 12 and 13 
were brought forward a t  the insistence of the defendant, against the 
advice of counsel. We have examined each and find them to be with- 
out merit. 

Defendant's assignment of error No. 15 is to the rulings of the 
trial judge in refusing to strike, upon defendant's motion, testimony 
of the sheriff in response to the solicitor's question as follows: 

"Q. Robert asked you to go to his home? 
"A. Yes sir. I wouldn't say that he said, 'Come on, let's go 

to my house,' but in talking to him, Mr. Cooper, Robert said, 
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('Sheriff, you have got me, and I want to get straight with you,' 
and he wanted to help me recover the stuff. I didn't only go to 
his home, I went to several surrounding counties and I picked 
up lawnmowers -) 

"A. (I went a t  his request to several counties adjoining 
Nash County and picked up lawnmowers, televisions, wheel- 
barrows, hole-diggers, tools, irons, hot plates, electric stoves, 
we had anything you wanted practically, bedclothes, pillows, 
sheets, dresses. I went to his home and found names in clothes 
of people that reported $1800 worth of clothes missing.) 

The defendant did not testify in this case, nor otherwise place 
his character in evidence. Nevertheless, there was cross-examination 
by the solicitor of defendant's wife over defendant's objection which 
elicited testimony of stolen goods found a t  defendant's home and 
other places, which goods were not involved in the case for which 
the defendant was being tried, i.e.: the breaking and entering of the 
residence of one J. C. Jones, and the larceny therefrom of one Ad- 
miral Television and one camera. Such questions by the solicitor are 
the subjects of defendant's assignment of error No. 14. 

Evidence of other offenses is inadmissible if its only relevancy is 
to show the character of the accused or his disposition to commit an  
offense of the nature of the one charged. Stansbury, N. C .  Evidence 
2d, § 91; State v.  McClain, 240 N.C. 171, 81 S.E. 2d 364. Obviously 
the only effect of the testimony by the sheriff and that elicited by 
the solicitor from defendant's wife was to assail the character of 
the defendant and show his disposition to steal. Such evidence was 
prejudicial to the defendant and entitles him to a new trial. 

The questions raised by defendant's remaining assignments of 
error will probably not arise upon another trial. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 
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HOMER C. STARLIR'G, TRUSTEE, AND RUTH I. PAGE AND WACHOVIA 
BANK & TRUST CONPARTY, S u c c ~ s s o ~  TRUSTEES UXDER AN AGREEMENT 
WITH B. F. PAGE, V. ELIZABETH PAGE TAYLOR AND HUSBAJD, MEL- 
VIN B. TAYLOR: FRANK PAGE TAYLOR AKD WIFE, LINDA TART 
TAYLOR, HELEN PAGE GAITHER AND HUSBAND, JOHN G. GBITHER ; 
BETTY PAGE GAITHER HALTER AND HUSBAND, GERA4LD WILLIhV 
HALTER. MARGARET PAGE GAITHER AND WRIGHT T. DIXON, 
JR., GUARDIAN AD LITEM FOR SUE PAGE TAYLOR, A MINOR; JOHN B. 
GAITHER, JR., A XIXOR; MARY HELEN GAITHER, A MINOR, WIL- 
LIAM WILEY GAITHER, 11, A MIROR, FRAR'K P,4GE TAYLOR, JR., 
A  INOR OR, AND FOR SUCH OTHER UNKNOWN OR UKRORN PERSONS WHO MAY 

BE INTERESTED IN THE SAID TRUST ESTATE. 

(Filed 22 May 1968.) 
1. Trusts  5 9- 

A trust indenture containing no provision for revocation is an irre- 
vocable trust. 

2. Trusts  § 5- 
A settlor, having created an irrevocable inter uicos trust devoid of any 

provisions with respect to modification, is thereafter without power to 
modify the trust. 

3. Trusts  § 1- 
The essentials for creation of a valid trust are sufficient words mani- 

festing an intent to raise a trust, a definite subject or trust res, and an 
ascertained object. 

4. Trusts  § 6 

An agreement between beneficiaries sui juris and the settlor of an irre- 
vocable trust to extend the trust indenture for 10 years beyond its stated 
date of termination is invalid as  a modification of the trust when all the 
beneficiaries did not consent thereto nor were all the beneficiaries sui jul.is. 

5. Trusts  5 1- 
An agreement between beneficiaries sui juris and the settlor of an ir- 

revocable trust to extend the existence of the trust for 10 years beyond 
its stated date of termination is held not to evince an intent to create a 
new trust absent the addition of new property to the trust assets or the 
substitution of different properties for trust assets. 

APPEAL by defendant, Guardian Ad Litem for minors and such 
other unknown or unborn persons who may be interested in the 
Trust Estate, from Godwin, J., a t  the January Assigned Non-Jury 
Civil Session 1968, of W'AKE. 

B. F. Page, father of defendants Elizabeth Page Taylor and 
Helen Page Gaither, executed a trust indenture under which he 
transferred t,o the trustees named therein 400 shares of the common 
stock of W. H. King Drug Company. The trust by its terms was to 
terminate on 18 June 1967. The trustees were directed "on the 18th 
of June, 1967, to endorse, assign, transfer and deliver Certificates 
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No. 141 for 200 shares of common stock of W. H. King Drug Com- 
pany to my daughter, Elizabeth Moring Page, if alive, or, if dead, 
to such persons as may a t  that time be entitled to receive the per- 
sonal property of my said daughter under the laws of distribution 
of North Carolina, each of such persons to receive the proportionate 
part provided by said laws." The trustees were given identical in- 
structions with respect to Certificate No. 142 with the exception 
that the named transferee was Helen Page Gaither. During the ex- 
istence of the trust. the income from each certificate of stock after 
deducting taxes and other proper costs and expenses of the trust 
was to be paid to each daughter "if alive, or, if dead, to those per- 
sons entitled to receive the personal estate of my said daughter un- 
der the laws of distribution of North Carolina, and in the propor- 
tionate parts provided by said laws." 

On 23 December 1946, a memorandum of agreement was entered 
into between Elizabeth Page Erickson and Helen Page Gaither, 
parties of the first part, and B. F. Page, party of the second part. 
This memorandum recited the terms of the trust instrument and its 
termination date; that "the parties of the first part now believe i t  
will be to the best interest of themselves and of their distributees 
that the said shares of stock be held in trust until the 18th day of 
June, 1977, thereby extending the life of the trust for ten years, and 
desire that the life of said trust be so extended"; and "the party of 
the second part has no objection to the said extension, although he 
has been advised and believes that he has no further control over 
said trust and no further voice in the matter". The memorandum was 
executed by the parties of the first part "for themselves and their 
executors, administrators, heirs, distributees and assigns" and by 
the party of the second part ((for the purpose of indicating that he 
has no objection to said extension". The trustees were directed to 
continue to hold the stock in trust and to administer the same under 
the provisions of the trust agreement until the 18th day of June, 
1977. 

On 22 October 1953, Elizabeth Page Taylor and Helen Page 
Gaither executed an instrument directed to the trustees reciting the 
trust; the "Memorandum of Agreement"; and setting out the fact 
that they "are advised and believe that the purported Memorandum 
of Agreement does not now have, and never has had, any legal ef- 
fect or consequence whatsoever". By this instrument the beneficiaries 
notified the trustees of their desire to revoke, annul, cancel and re- 
peal said instrument. 

This action was originally an action for declaratory judgment in- 
stituted by the Trustees of the B. F. Page Trust asking for instruc- 
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tions as to whether the trustees now have the power, authority, and 
duty to distribute the assets of the trust estate to Elizabeth Page 
Taylor and Helen Page Gaither, as provided in the trust indenture. 
The further answers of some of the defendants raised possible issues 
of fact with respect to fraud, undue influence, or duress. At a hear- 
ing before Copeland, J., the parties entered into a stipulation that 
there was no fraud, duress, or undue influence in connection with the 
memorandum of agreement, the parties waived a jury trial, and the 
matter came on for hearing before Godwin, J. 

Godwin, J. entered an order concluding that defendants Eliza- 
beth Page Taylor and Helen Page Gaither are entitled to distribu- 
tion of the trust assets and directing the trustees, after the payment 
of costs of administration and costs of this action, to distribute all 
assets remaining in their hands to Elizabeth Page Taylor and Helen 
Page Gaither, share and share alike. From the judgment entered, 
Wright T. Dixon, Jr., Guardian Ad Litem for the minors, and such 
other unknown or unborn persons who may be interested in the 
trust estate, appealed. 

Joyner and Howison for plainlig appellees. 
Lassiter, Leager and Walker for Elizabeth Page Taylor and 

Helen Page Gaither, appellees. 
Bailey, Dixon and Wooten for Wright T. Dixon, Jr., Guardian 

Ad Litem, appellant. 

MORRIS, J. Although portions of the original trust indenture are 
set out in the facts, the indenture itself is not before the Court for 
construction. We, therefore, consider it only as the instruments be- 
fore us for construction relate to it. 

We must first determine what legal effect, if any, is to be given 
to the memorandum of agreement executed on 23 December 1946, 
purporting to extend the original trust indenture for 10 years beyond 
its stated date of termination. It is clear that the extension of a trust 
beyond its stated duration amounts to a modification. The rules gen- 
erally applicable to modifications are, therefore, applicable here. 

Since the trust indenture contained no provision for revocation, 
i t  is an irrevocable trust. 3 Scott, Trusts 2d, 3 330.1, p. 2394. 

Obviously, the settlor here recognized the general rule that, hav- 
ing created an irrevocable inter vivos trust devoid of any provisions 
with respect to modification, he was without power to modify the 
trust. 3 Scott, Trusts 2d, § 331, pp. 2413-2414. 

In Washington v. Ellsworth, 253 N.C. 25, 116 S.E. 2d 167, our 
Supreme Court refused to allow validity to an instrument seeking 
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to modify a trust agreement. One of the contentions of the appellees 
was that since the settlor reserved the right "to sell or dispose" of 
the property held in trust with the written consent of persons named 
in the instrument, she had the right to convey i t  to those persons 
who would have taken under the purported modification, and the 
purported modification should be construed as a deed to them. The 
Court in speaking to this proposition said: 

"The original instrument contained no provision reserving the 
right to revoke or modify the trust provisions created therein, 
i t  only reserved the right of the trustor with the consent of 
those parties above-named 'to sell or dispose' of the property 
described in the instrument. 
"The last cited authority (3 Scott, Trusts 2d) section 331, a t  
page 2413, states: 'The same principles are applicable to the 
modification of a trust as are applicable to the revocation of a 
trust. If the settlor does not by the terms of the trust reserve a 
power to alter or amend or modify it, he has no power to do so.' " 

In 4 Scott, Trusts 3d, 8 338, p. 2687, i t  is said: 

"It is true that where some of the beneficiaries do not consent, 
the others, even with the consent of the settlor, cannot termi- 
nate the trust. But where the settlor and all of the beneficiaries 
are of full capacity and consent, there seems to be no good rea- 
son why they should not have power to make such disposition 
of the trust property as they choose." 

And furt.her a t  338, p. 2693: 

"Similarly the terms of the trust may be modified if the settlor 
and all of the beneficiaries so desire." 

Our Supreme Court has said that where the beneficiaries of a 
trust are sui juris and their rights are vested, they may dispose of 
their equitable interests in the trust property. Xmyth u. McI-ssick, 
222 N.C. 644, 24 S.E. 2d 621. 

In the case before us, however, all the beneficiaries did not con- 
sent, nor were all the beneficiaries sui juris. From the record and the 
stipulation of the parties, each of the primary beneficiaries had a 
child under 4 years of age a t  the time of the execution of the pur- 
ported extension agreement. Other children were born after its exe- 
cution. 

The memorandum agreement had no effect as a modification of 
the trust indenture. Nor did i t  have effect as creating a new trust. 

It is well settled in this State that three circumstances must con- 
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cur in order to constitute a valid trust: (1) sufficient words to raise 
a trust, (2) a definite subject or trust res, and (3) an ascertained 
object. Finch v. Honeycutt, 246 N.C. 91, 97 S.E. 2d 478; Trust Co. 
v. Taylor, 255 N.C. 122, 120 S.E. 2d 588. Assuming that  the rights 
of the two primary beneficiaries in the income and corpus of the trust 
established by their father is a sufficient trust res, there is no language 
in the instrument evidencing any intent to create a trust, nor is there 
any language from which a transfer of any title or interest to 
trustees for the benefit of another could be inferred. 

I n  the construction of any contract, we are required to ascertain 
the intent of the parties, and in so doing consider the purpose to be 
accomplished and the situation of the parties, among other things. 
Electric Co. v. Insurance Co., 229 N.C. 518, 50 S.E. 2d 295. 

So, also, the parties' "intention to create a trust and manifesta- 
tion thereof, with reasonable certainty, are essential to the creation 
and existence of a trust." 54 Am. Jur., Trusts, § 33, p. 44; Bogert, 
Trusts & Trustees, 2d, $8 45 and 46. 

There is no language in the instrument under consideration from 
which an intent to create a new trust a t  the time of its execution 
could be inferred. The only expression of intention is to extend the 
life of an existing trust. This is not an intent to create a trust, absent 
the addition of new property to the trust assets or substitution of 
different properties for trust assets. Bogert, Trusts & Trustees, 2d, 
3 46. 

Additionally, the situation of the parties a t  the time and allega- 
tions and admissions revealed by the pleadings herein negative any 
intent to create a new trust by the memorandum agreement. 

We deem i t  unnecessary to discuss the efficacy of the instrument 
entitled "Revocation of Purported Agreement" executed by Eliza- 
beth Page Erickson and Helen Page Gaither, and the application of 
G.S. 39-6 thereto. A fortiori, the doctrine of worthier title discussed 
by the trustees, has no application, nor is the defense of laches 
raised by the guardian ad  litenz available. 

We have carefully considered the questions raised and the ex- 
haustive and informative briefs of the parties, and in the judgment 
of the court we find 

No error. 

CAMPBELL and PARKER, JJ., concur. 
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GARY H. WATTS AND WIFE, TROY ANN WATTS, D/B/A WATTS REALTY 
COMPANY, v. SUPERINTENDENT O F  BUIIDING INSPECTION O F  
T H E  CITY O F  CHARLOTTE. 

(Filed 22 May 1968.) 
Trial § 57- 

Upon trial of an action by the court without a jury, failure of the 
court to find the ultimate facts necessary to support its conclusions of law 
is reversible error, G.S. 1-18?, and the cause will be remanded for findings 
sufficient to support a judgment. 

APPEAL by defendant from Clarkson, J., 16 October 1967 "B" 
Civil Session of MECKLENBURG Superior Court. 

The facts necessary for decision are as set out in the opinion. 

W. A. Watts for defendant appellant. 
hTo Counsel for plaintiffs. 

MALLARD, C.J. The defendant appellant makes three assign- 
ments of error, asserting: 

(1) Tha t  the trial court abused its discretion in issuing an 
order allowing plaintiff to repair the  building as set out in its order, 
after the defendant had ordered i t  to be removed or demolished pur- 
suant to the provisions of the Charlotte City Code. 

(2) Tha t  the trial court committed error by refusing to vacate 
the temporary restraining order issued on 3 August 1967. 

(3) That  the trial court failed to make findings of fact or con- 
clusions of law and to include then? in its order dated 23 October 
1967. 

The evidence tends to show these facts. Plaintiffs were on 6 June 
1967 granted a permit by the defendant to move a dwelling house 
from its then location to a lot owned by them a t  4224 I-Iowie Circle 
in Charlotte. This dwelling house had theretofore been inspected by 
defendant and found to be structurally sound and fit for human 
habitation. Thereafter, and before June 18 or 19, plaintiffs moved 
the house to 4224 Howie Circle as allowed by the permit. On 20 
June 1967 defendant notified plaintiffs in writing that  the dwelling 
located a t  4224 Howie Circle was a t  tha t  time unfit for human 
habitation and tha t  a hearing on the matter would be held on 3 
July 1967. After the first inspection and before the second inspection 
of the dwelling on June 18 or 19 a t  its then location a t  4224 Howie 
Circle, the house had been vandalized to the point tha t  i t  was struc- 
turally unsound. Facilities had been torn out and the exterior of the 
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building was damaged. This second inspection was made because 
some citizens had requested such inspection. The second inspection 
was made before the plaintiffs had had the opportunity to make re- 
pairs to the building in order to make i t  structurally sound and fit 
for human habitation. On 3 July 1967 the plaintiffs had not had time 
to properly repair the house. 

On 3 July 1967 plaintiffs, after a hearing by the defendant, as 
provided by Section 10A-8 of the Housing Code of the City of Char- 
lotte, were advised that the dwelling was unfit for human habitation 
and that said dwelling could not be repaired, altered, or improved a t  
a cost of less than fifty per cent (50%) of the value of said dwell- 
ing. Plaintiffs were ordered by defendant to remove or demolish 
such dwelling before 3 August 1967. 

Section 10A-8 of the Housing Code of the City of Charlotte pro- 
vides in part that  whenever the Superintendent of Building Inspec- 
tion of the City of Charlotte finds "that any housing is unfit for 
human habitation" and if he also finds that the cost of repairs, 
alteration, or improvements "of the said dwelling cannot be made 
a t  a cost not to exceed fifty per cent (50%) of the value of the 
housing," he shall issue an order requiring the owner to remove or 
demolish such dwelling within a specified time. This section of said 
Housing Code also provides that Commissioners may be appointed 
to appraise the property in the event there is disagreement as to the 
value of the housing and the cost of improvement. 

Section 10A-8 of the said Housing Code also provides that any 
person affected by an order issued thereunder may petition the Su- 
perior Court for an injunction to restrain the enforcement thereof. 
On 3 August 1967 plaintiffs instituted this action to restrain the de- 
fendant from enforcing the order dated 3 July 1967 requiring them 
to remove or demolish said dwelling. 

On 3 August 1967 Judge Clarkson signed an order temporarily 
restraining the defendant herein from enforcing the said order is- 
sued 3 July 1967 and further ordered that this cause be heard on its 
merits a t  a non-jury session "at the first available trial date subse- 
quent to September 1, 1967." 

At the 16 October 1967 "B" Civil Session of Mecklenburg Su- 
perior Court this cause was heard on its merits by Judge Clarkson. 
Both parties offered evidence. The following judgment was entered 
on 23 October 1967: 

"This Cause coming on to be heard and being heard before the 
undersigned, Francis 0. Clarkson, Judge presiding over the 
October 16, 1967, B Civil Session of Mecklenburg County Su- 
perior Court, and being heard upon petition of the plaintiffs 
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against the defendant, Supt. of Building Inspection of the City 
of Charlotte, and being heard before the Court on a temporary 
injunction by His Honor Fred H. Hasty (sic) against the de- 
fendant dated August 3, 1967, restraining the enforcement of 
the order to demolish or remove the dwelling house situated a t  
4224 Howie Circle, defendant being temporarily enjoined pend- 
ing final disposition of the Cause. 
It appearing to the Court after hearing evidence on behalf of 
the plaintiff and the defendant and the exhibits which are a 
part of the record and further from a personal inspection by the 
Court in company with the respective attorneys of the plaintiff 
and defendant, and i t  appearing to the Court that the interest 
of justice would be served by the continuance of the temporary 
restraining order for sixty days from this date upon the follow- 
ing conditions, namely: 
That the plaintiff will within that time make substantial re- 
pairs to the house moved on the property known as Lot 17, 
Block 1 of Howie Circle, as follows: 

1. That the foundation be constructed and completed in 
strict conformance with the building code of the City of Char- 
lotte. 

2. That a new roof of good grade composition shingles be 
put on the entire roof. 

3. That all sills, floors, or other structural parts of the 
building which have decayed be replaced by sound timbers and 
floors. 

4. That hot water heater conforming to the city building 
code be installed. 

5 .  That adequate plumbing and bathroom facilities be in- 
stalled to conform to the city building code. 

6. That  the house be rewired electrically to conform to the 
electrical wiring code. 

7. That the house bc given a t  least two coats of paint in- 
side and out. 

8. If the subflooring be retained after the rotten places have 
been repaired, that same be covered with asbestos tile or new 
wooden flooring. 

9. That  the lot be graded and landscaped in a suitable 
manner. 

That all the work be in compliance with the building code of the 
City of Charlotte. 
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That,  upon the completion of the said work, report of same is 
to be made to the court by plaintiff's attorney, a t  which time 
the matter will come on for further hearing, if necessary for the 
parties to be heard, and also for a final order of disposition in 
the matter. This Cause is held open for further order." 

There was evidence presented from which, if believed, facts could 
have been found and set out in the judgment to justify the court in 
entering the above order. Defendant's first two assignments of error 
are without merit. The statute, G.S. 1-185, reads in part, "Upon trial 
of an issue of fact by the court, its decisions shall be given in writ- 
ing, and shall contain a statement of the facts found, and the con- 
clusions of law separately." (emphasis added.) 

"Where a jury trial is waived by the parties to a civil action, 
the judge who tries the case is required by G.S. 1-185 to do 
three things in writing: (1) To find the facts on all issues of 
fact joined on the pleadings; (2) to declare the conclusions of 
law arising upon the facts found; and (3) to enter judgment ac- 
cordingly. (citations omitted.) In  addition, he must state his 
findings of fact and conclusions of law separately. (citations 
omitted.) The judge complies with this last requirement if he 
separates the findings and the conclusions in such a manner as 
to render them distinguishable, no matter how the separation 
is effected. (citations omitted.) 
"There are two kinds of facts: Ultimate facts, and evidentiary 
facts. Ultimate facts are the final facts required to establish 
the plaintiff's cause of action or the defendant's defense; and 
evidentiary facts are those subsidiary facts required to prove 
the ultimate facts. (citations omitted.) G.S. 1-185 requires the 
trial judge to find and state the ultimate facts only. (citations 
omitted.)" Woodard v. Mordecai, 234 N.C. 463, 67 S.E. 2d 639. 

We are of the opinion, and so hold, that  the trial court has not 
complied with t.he requirement of G.S. 1-185, as interpreted by the 
Supreme Court, in that the court's decision does not contain a state- 
ment of the fact,s found. The case is remanded in order that the 
statut'e may be complied with. 

Error and remanded. 

BROCK and PARKER, JJ. ,  concur. 
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STATE OF R'ORTH CAROLINA v. JESSIE B. LEWIS. 

(Filed 22 May 1968.) 

1. Criminal Law § 78- 

The requirements of Miranda ti. Arixona, 384 U.S. 436, are not applic- 
able to retrials of cases which were originally tried before the effective 
date of that decision. 

2. Assault a n d  Battery &! 6- 
I n  a prosecution for secret assault, the court may properly instruct the 

jury that even if the victim knew his assailant was present, the assail- 
ant could be found guilty of secret assault if the victim was unaware that 
he was about to be assaulted. G.S. 14-31. 

3. Habeas Corpus § 1- 
An order or judgment in a habeas corpus proceeding discharging a pe- 

titioner is conclusive in his favor that he is illegally held in  custody, and 
is re8 judicata of all issues of law and fact necessarily involved in that 
restraint. 

4. Judgments  &! 35; Criminal Law 5s 35, 6 8 -  
Where the question of defendant's identity as  the person accused has 

been determined a t  a habeas corpus hearing a t  which defendant was 
awarded a new trial, refusal of the court a t  defendant's retrial to allow 
defendant to introduce evidence tending to show that he is not the accused 
is proper, the habeas corpus judgment being res judicata as to that ques- 
tion. 

APPEAL by defendant from Morris, E.J., October 1967 Criminal 
Session of NASH. 

Defendant was tried on an indictment charging secret assault 
with a deadly weapon with intent t,o kill. He entered a plea of not 
guilty. From a verdict of guilty as charged and judgment of im- 
prisonment for a term of 10 years, less 4 months and 16 days time 
served, defendant appealed. 

Attorney General T .  TV. Bruton b y  Harry W .  McGalliard, Dep- 
u t y  Attorney General, for the State. 

Fields, Cooper and Henderson b y  Pfilton P. Fields and Leon 
Henderson, Jr., for defendant appellant. 

MORRIS, J. The offense for which defendant was tried a t  the 
October 1967 Session occurred on 28 December 1954. At the August 
1955 Term of Nash County Superior Court, he entered a plea of 
nolo contendere and was sentenced to a term of 10 years in State's 
Prison. He subsequently escaped; and on 9 June 1965, he was ar- 
rested in Philadelphia, Pennsylvania, and returned to North Car- 
olina. The F. B. I. report of his activities during that time is in- 
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eorporated in the judgment and is replete with charges and convic- 
tions in other states for a variety of violations. On 12 January 1967, 
he filed a petition for writ of habeas corpus which was heard on 2 
February 1967. At the conclusion of the hearing, Cowper, J. en- 
tered judgment granting defendant a new trial. In the habeas corpus 
proceeding, defendant alleged, among other things, that he was 
Harold B. Richardson. Among charges for which he was tried while 
on escape were impersonating a physician and the unlawful practice 
of medicine as Harold B. Richardson, M.D. At the habeas corpus 
hearing, his identity was put in issue, he alleging that  he was Harold 
B. Richardson and the State contending that he was Jessie B. Lewis. 
Upon the evidence, Cowper, J. found as a fact that Jessie B. Lewis 
and Dr. Harold B. Richardson are one and the same person. 

Defendant's assignment of error 3 is addressed to the court's 
allowing the sheriff to testify to a confession made by the defend- 
an t  and in finding that the statements made to the sheriff were af- 
ter the defendant had been warned of his constitutional rights. The 
sheriff was allowed to testify that the defendant told him that he 
had a piece of iron taped to his body under his shirt; that  when the 
jailer was returning him to his cell he hit him on the head with i t  
from behind, dragged him in the bullpen and locked him up; that 
he had saved up enough food for escape, and he and another pris- 
oner had been planning the escape. Defendant's assignment of error 
4 is to the court's allowing the sheriff to testify that in the presence 
of Jessie Lewis, Dock Evans stated to the sheriff that he and Jessie 
Lewis had talked of escape, saved up food; that Jessie Lewis had a 
piece of iron taped to his body; that he hit the jailer on the head 
with it, knocked him on the floor, hit him a t  least twice more while 
he was on the floor, unlocked the bullpen, dragged the jailer in and 
lef t  him lying there and he, Dock Evans and Jessie Lewis ran out 
of the jail and into the woods. Defendant contends that the ruling 
in Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86 S. Ct., 
1602, (hereinafter called Miranda) bars not only a confession but 
an  admission of any nature by the defendant when, as here, defend- 
ant  had not been warned that he had a right prior to interrogation 
to the presence of an attorney either retained or appointed by the 
court if he had no funds with which to employ counsel. The retrial 
of defendant began in October 1967, and defendant insists that since 
it began after the Miranda decision, the Miranda guidelines must 
be observed or the confession is inadmissible. The investigation of 
this brutal assault and the interrogation of defendant began in 
January 1955-more than 12 years previous to this retrial. The 
evidence is clear that in 1955 defendant was warned of his consti- 
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tutional rights in accordance with the requirements then prevailing. 
The warnings now required by Miranda were not included. Defend- 
ant concedes that if this case had been tried prior to Miranda, the 
confession involved here would have been admissible. In Johnson v. 
New Jersey, 384 U.S. 719, 16 L. Ed. 2d 882, 86 S. Ct. 1772, (herein- 
after referred to as Johnson) i t  was held that Miranda is prospec- 
tive only in its application. In  Johnson, the Court said that the 
Miranda "guidelines are therefore available only to persons whose 
trials had not begun as of June 13, 1966". Defendant earnestly con- 
tends that the Miranda guidelines must be applied. We do not agree. 
In State v. Branch, 1 N.C. App. 279, 161 S.E. 2d 492, opinion filed 
by Court of Appeals this day, Brock, J. discusses the question ex- 
haustively. We concur in the conclusion that the intent of the Court 
in Johnson and the rationale of the opinion is that the terms "cases 
commenced after" and "trials begun after" encompass the interro- 
gation. We, therefore, hold that Jessie Lewis' confession in 1955 
given under the procedural safeguards then applicable is properly 
admitted in evidence on a retrial after 13 June 1966, and defendant's 
assignments of error 3 and 4 are overruled. 

Defendant's assignment of error 7 covers exceptions 39 and 40 
to the charge of the court. The court charged the jury that "it is 
not essential to a conviction for a secret assault under the statute 
as now written that the person assaulted should be unconscious of 
the presence of his adversary, but his purpose must not be known, 
for in that event the assault would not have been committed in a 
secret manner". Defendant contends that i t  was prejudicial error to 
instruct the jury that even if the jailer knew the defendant was 
present, they could find him guilty of a secret assault if they found 
the jailer did not know he was going to be assaulted. Prior to the 
amendment of the statute, the instruction would have constituted 
prejudicial error. However, G.S. 14-31 now reads: 

"If any person shall in a secret manner maliciously commit an 
assault and battery with any deadly weapon upon another by 
waylaying or otherwise, with intent to kill such other person, 
notwithstanding the person so assaulted may have been con- 
scious of the presence of his adversary, he shall be guilty of a 
felony . . ." (Emphasis supplied). 

All of the cases discussed by defendant arose prior to the amend- 
ment. The charge of the court is based on the amended statute, ap- 
plicable here, and is correct. Assignment of error 7 is, therefore, over- 
ruled. 

Defendant's assignment of error 5 relates to the court's ruling 
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tha t  defendant could not introduce any evidence tending to prove 
that  he was not Jessie B. Lewis. At  a prior habeas c o r p u  proceed- 
ing brought by defendant, he had alleged that  he was Harold B. Rich- 
ardson and not Jessie B. Lewis. I n  the judgment entered in that  
proceeding, Cowper, J. found as facts: 

"(1) that Jessie B. Lewis was arrested in 1948, in Rocky 
Mount, Nash County, N. C., and fingerprinted at that  time, and 
was again arrested in 1955 and fingerprinted by the Rocky 
Mount Police Department, and that he was fingerprinted by 
the North Carolina Prison Department upon his coinmitment 
to  the State's Prison on February 3, 1955; that upon the return 
of Jessie B. Lewis to the North Carolina Prison Department 
on July 11, 1965, he was again fingerprinted, and a comparison 
of the fingerprints taken in 1965 and the fingerprints taken in 
1948 and 1955 show that  they are identical, and that  Jessie B. 
Lewis and Dr. Harold B. Richardson are one and the same per- 
son. (2 )  i t  having been admitted by the State that the petitioner 
was not represented by an attorney when he was tried on three 
counts of forgery, one count of breaking, entering and larceny, 
one count of escape, and one count of secret assault with a deadly 
weapon with intent to kill inflicting serious bodily injury, that 
the judgments in these cases are set aside and the petitioner is 
permitted to have a new hearing, and said cases are ordered 
duly docketed." 

Based on these findings of fact, i t  was 

"ORDERED, ADJUDGED AKD DECREED: 1. that the petition here- 
inabove for Writ of Habeas Corpus is denied and that the court 
finds that  Dr. Harold B. Richardson is identical with Jessie B. 
Lewis, and is being duly held by the North Carolina Prison 
Department; 2. that the State of Xorth Carolina will retry the 
petitioner in Cases Nos. 6469, 6470 and 6471 -Forgery; Case 
No. 6472 -Breaking, Entering R. Larceny; Case No. 28014 - 
Escape; and Case No. 6713-Secret Assault with a Deadly 
Weapon with Intent to Kill Inflicting Serious Bodily Injury." 

The court, on its own motion, ordered petitioner committed to 
Cherry Hospital for mental examination and evaluation. 

Morris, E.J.  held that the findings of fact and conclusions of 
law made by Cowper, J .  with respect to the identity of the defend- 
ant  constitute final judgment with respect thereto, that defendant 
did not give notice of appeal therefrom to the Supreme Court as he 
was entitled to do, and that the judgment constitutes res judicata. 
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Findings to  this effect were entered in the record a t  the close of the 
State's evidence. Defendant excepted to the findings of fact and 
conclusions of law and to the refusal of the court to  allow the intro- 
duction by defendant of any evidence as to identity in the presence 
of the jury. 

The general rule with respect to the effect of a judgment ren- 
dered in a habeas corpus proceeding is that  ''an order or judgment 
discharging a petitioner is conclusive in his favor that  he is illegally 
held in custody, and is res judicatn of all issues of law and fact nec- 
essarily involved in that  result". He, of course, could not be arrested 
upon the same warrant or indictment found illegal. 25 Am. Jur., 
Habeas Corpus, 5 157, pp. 251-252; 39 C.J.S., Habeas Corpus, $ 
104; State ex re1 Cceciatore v. Drumwright, 116 Fla. 496, 156 So. 
721. See also Petition of kfoebus, 74 N.H. 213, 66 A. 641. We think 
the same rule is applicable here. By  the judgment in the habeas 
c o r p s  proceeding, defendant was granted a new trial. He did not 
except to any portion of the order and made no effort to have i t  re- 
viewed by the Supreme Court. It appears from the record that  the 
same evidence sought to be introduced a t  his retrial was introduced 
at  the habeas c o r p s  hearing and heard by Cowper, J. Defendant 
now accepts the benefits of the judgment but complains about that 
portion affecting him adversely. Under the facts of this case, we 
hold that the court committed no error in refusing to  allow defend- 
an t  to introduce evidence as to identity. Assignment of error 5 is 
overruled. 

Other assignments of error not set out in defendant's brief are 
deemed abandoned. Rule 28, Rules of Practice in the Court of Ap- 
peals of North Carolina. 

I n  the trial below, we find 
No error. 

CAMPBELL and BRITT, JJ . ,  concur. 

RICHSRD GREEN, FATHER ; MRS. ETHEL MAE GREEN, WIDOW ; WALTER 
E. RICKS, ADMINISTRATOR; CHARLES K. GREEX, DECEASED EMPLOYEE, 
v. EASTERN CONSTRUCTION COMPAUY, EMPLOYER, AND HARTFORD 
ACCIDENT AND INDEXNITY COMPANY, CARRIER. 

(Filed 22 May 1968.) 

1. Master and Servant 8 06- 
Findings of fact of the Industrial Commission a r e  conclusive on the 

courts when supported by any competent evidence, G.S. 97-86, and juris- 
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diction on appeal is limited to questions of law as to whether there was 
competent evidence to support the Commission's findings of fact and 
whether such findings of fact justify the legal conclusions and decisions 
of the Commission. 

2. Marriage § % 

Evidence that a man and woman lived together as husband and wife 
and were reputed to be married is admissible to prove the marriage. 

8. Same; Master a n d  Servant § 79- 
Findings by the Industrial Commission upon competent evidence that 

the deceased employee and the femme claimant were married and lived 
together as  husband and wife until the husband's death, thereby entitling 
the wife to an award of compensation, is binding upon the reviewing court 
even though there is evidence that the wife's first marriage had not been 
dissolved. 

4. Ma.ster a n d  Servant. 5 90- 
Motion to offer additional evidence on appeal before the Full Commis- 

sion is addressed to the discretion of the Commission, whose ruling thereon 
is not reviewable in the absence of an abuse of discretion. 

APPEAL by plaintiff Richard Green from Olive, E.J., st the 2 Oc- 
tober 1967 Civil Session of the Superior Court of DURHAM County. 

This proceeding was begun before the North Carolina Industrial 
Commission to recover compensation under the North Carolina 
Workmen's Compensation Act for the death of Charles K. Green, 
deceased employee. At the hearing before the Commissioner i t  was 
stipulated that Charles K. Green died as a result of an accident 
arising out of and in the course of his employment on 9 February 
1966, a t  which time the parties were subject to the North Carolina 
Workmen's Compensation Act. The only controverted issue was t.he 
determination of the rightful beneficiary of the death benefits pay- 
able by reason of his death. 

The cause first came on for hearing on 22 June 1966 a t  which 
time the only claimant was Ethel Mae Green, who alleged she was 
the surviving widow of the deceased employee. Thereafter Richard 
Green, father of the deceased employee, through counsel notified the 
Industrial Commission that he wished to assert a claim and on 17 
October 1966 order was filed directing that the case be heard de 
nova On 24 February 1967 the case was heard before Commissioner 
William F. Marshall, Jr., who after hearing evidence made findings 
of fact, conclusions of law, and filed his opinion and award dated 
7 March 1967. Among the findings of fact were the following: About 
1943 Ethel Mae Green married one James Johnson in Roxboro, 
North Carolina, and lived with him a maximum of two months, 
when she separated from him. Some three or four years later John- 



302 I N  T H E  COURT OF APPEALS. [1 

son informed Ethel Mae that he had divorced her. Ethel Mae met 
Charles K. Green in Roxboro, and later came to Durham where she 
and Charles were married in a Negro minister's home about 1946. 
It was stipulated that there is no marriage certificate on file in the 
public records of Durham County showing a marriage between the 
deceased and Ethel Mae Green. Charles and Ethel Mae lived to- 
gether as  husband and wife from the time of the marriage ceremony 
until Charles's death on 9 February 1966, and were reputed to be 
husband and wife in the community. No children were born of this 
marriage and Ethel Mae was the only person dependent on Charles 
and she was wholly dependent. Based on these findings of fact, the 
Commissioner concluded as a matter of law that Ethel Mae Green 
was the surviving widow of the deceased employee and made an 
award to her of all compensation benefits payable by reason of his 
death. 

The father appealed to the Full Commission and also filed mo- 
tion to be permitted to present new evidence bearing upon the ques- 
tion of whether Ethel Mae Green and James Johnson were ever di- 
vorced. The Full Commission on 29 June 1966 entered an order de- 
nying this motion, adopted as its own the findings of fact and con- 
clusions of law of Commissioner Marshall, and affirmed tJhe award 
to Ethel Mae Green. The father appealed from the order and award 
of the Industrial Commission to the Superior Court. The Superior 
Court sustained certain assignments of error relating to the admis- 
sion in evidence of testimony by Ethel Mae Green that she and the 
deceased were married to each other. However, the court did not 
consider these errors to be prejudicial, and accordingly affirmed the 
decision and award to Ethel Mae Green. From this order the father 
appealed to the Court of Appeals. 

Alfred S. Bryant for Richard Green, father, appellant. 
Kennon and Kennon by A. William Kennon for Ethel Mae 

Green, appellee. 

PARKER, J. This appeal presents the question whether there was 
sufficient competent evidence to support the Industrial Commission's 
finding of fact that Ethel Mae Green and the deceased employee, 
Charles K. Green, were married. Findings of fact of the Industrial 
Commission are conclusive on the courts when supported by any 
competent evidence. G.S. 97-86. On appeal, our jurisdiction is lim- 
ited to questions of law as to whether there was competent evidence 
to support the Commission's findings of fact and whether such find- 
ings of fact justify the legal conclusions and decisions of the Com- 
mission. Thomason v. Cab Company, 235 N.C. 602, 70 S.E. 2d 706. 
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Appellant contends that the Commission's crucial findings of 
fact in this case were based upon incompetent evidence in that 
Ethel Mae Green was permitted to testify that  she and the deceased 
employee had been married to each other, that certain events had 
occurred a t  the time the marriage ceremony was performed, and that 
a t  the time of such ceremony there had been a marriage certificate 
which had subsequently disappeared or had been stolen. Appellant 
contends that this testimony was incompetent under G.S. 8-51 and 
that  without this testimony there was insufficient competent evi- 
dence to support the Commission's crucial findings. 

The Judge of the Superior Court sustained appellant's assign- 
ments of error relating to the reception in evidence of Ethel Mae 
Green's testimony as to her marriage to the decedent. However, the 
Judge did not consider the error prejudicial, since he concluded that 
there was sufficient competent evidence in the record to support the 
Commission's ultimate finding of fact that  Charles K. Green and 
Ethel Mae Green were married. Reserving the question whether 
there was error in the reception in evidence of Ethel Mae Green's 
testimony, we agree with the Judge's conclusion. 

There was testimony of an independent witness, the president of 
the employer company for which Charles was working a t  the time 
of his death and who had also personally employed Ethel, who had 
known them for a number of years and who also knew many people 
in the neighborhood in which they lived, to the effect that Charles 
had told him that  he and Ethel were married in Durham County 
by a colored minister in the minister's home, that  Charles had 
claimed Ethel as his dependent wife on a Federal income tax form, 
that  they had lived together as husband and wife and both had 
good reputations in the community in which they lived, and that 
their reputation in the con~munity in which they lived was that of 
being man and wife. There was also testimony of other witnesses to 
the effect that  Charles had made statements that  he and Ethel were 
married and that  they were reputed as man and wife. Evidence that 
a man and woman lived together as husband and wife and were re- 
puted to  be married is admissible to prove the marriage. Stansbury, 
N. C. Evidence 2d, $ 244; Forbes v. Burgess, 158 N.C. 131, 73 S.E. 

- 792. 
The father appellant contends, nevertheless, that  the marriage 

of Ethel Mae and Charles Green was illegal because her first mar- 
riage was not dissolved. A similar contention was made in the case 
of Chalmers v. Womack, 269 N.C. 433, 152 S.E. 2d 505, in which the 
validity of a second marriage was involved. In that  case the first 
spouse was still alive a t  the time of the trial and testified as a wit- 
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ness that  he had never instituted an action for divorce nor had any 
divorce papers been served upon him. Notwithstanding this evidence 
the jury answered the issue in favor of the validity of the second 
marriage. On appeal the Supreme Court affirmed, baying (at  page 
436) : 

"Plaintiffs' assignment of error that the court erred in fail- 
ing to grant their motion to set aside the verdict as being 
against the greater weight of the evidence cannot be sustained. 
The issue was properly submitted to the jury. ' "A second or 
subsequent marriage is presumed legal until the contrary be 
proved, and he who asserts its illegality must prove it. In  such 
case the presumption of innocence and morality prevail over 
the presumption of the continuance of the first or former mar- 
riage." . . . (1)t is always for the jury where the demand 
is for an affirmative finding in favor of the party having the 
burden, even though the evidence may be uncontradicted. 
. . . Moreover, proof of the second marriage adduced by the 
defendant, if sufficient to establish it  before the jury, raises a 
presumption of its validity, upon which property rights grow- 
ing out of its validity must be based.' Kearney v. Thomas, 225 
N.C. 156, 33 S.E. 2d 871; Stewart v. Rogers, 260 N.C. 475, 133 
S.E. 2d 155." 

In  the case before us the Industrial Commission as finders of the 
facts has found against the appellant's contention and has found on 
competent evidence that  Ethel Mae and Charles K. Green were mar- 
ried about 1946 and lived together as man and wife until Charles's 
death in 1966. We are bound by that finding. 

Appellant's final assignment of error relates to the refusal of the 
Industrial Commission to allow appellant's motion to  be permitted 
to offer additional evidence, being the testimony of James Johnson 
to the effect that  he had never obtained a divorce from Ethel Mae 
Green. This motion was filed on 20 April 1967, approximately two 
months after the hearing date and approximately six weeks after the 
Opinion and Award of Commissioner Marshall had been filed, and 
a t  a time when the case was pending on appeal to the Full Com- 
mission. Motions to take additional evidence on appeal before the 
Full Commission are governed by the general law of this State for 
the granting of new trials on the grounds of newly discovered evi- 
dence. (See Rule XX, 8 6 of Rules of the Industrial Commission.) 
Under our practice, a motion for new trial on the ground of new 
evidence is addressed to the discretion of the trial judge, and his 
decision, whether granting or refusing the motion, is not reviewable 
in the absence of an abuse of discretion. Frye and Sons, Inc. v. 
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Francis, 242 N.C. 107, 86 S.E. 2d 790. In the case before us the Su- 
perior Court Judge has expressly found that the ruling of the Com- 
mission denying the motion was not an abuse of its discretion, and 
we agree with that  ruling. 

The judgment of the Superior Court affirming the Opinion and 
Award of the North Carolina Industrial Commission is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

LELB GRANT FORREST v. S. H. KRESS & COMPANY. 

(Filed 22 May 1968.) 

1. Negligence § 1- 

Negligence is the failure to exercise that degree of care for the safety 
of other persons or their property which a reasonably prudent man, under 
like circumstances, would exercise, and may consist of acts of commission 
or omission. 

2. Negligence § 3 7 b -  
A proprietor is not an insurer of the safety of customers and invitees 

on his premises, but he is under a duty (1) to keep the aisles and passage 
ways where customers are expected to go in a reasonably safe condition 
so as not unnecessarily to expose the customers to danger, and ( 2 )  to 
gire warning of hidden dangers or unsafe conditions of which the pro- 
prietor knows or in the exercise of reasonable supervision and inspection 
should know. 

3. Same- 
Where the slippery substance upon which an invitee falls is negligently 

applied to the floor by the proprietor or his employees, the proprietor is 
liable if injury to the invitee proximately results. and in such case the 
injured party is under no duty to show actual or constructive knowledge 
of the proprietor, since a person is deemed to have knowledge of his own 
and his employees' act. 

4. Negligence §§ 37f, 37g- 
Eridence tending to show that plaintiff invitee entered defendant's 

store and was walking down the aisles to look a t  merchandise displayed 
on counters, that plaintiff slipped and fell upon a spot of cleaning oil, 
with resultant injuries to her hip, and that the floor around the area 
where plaintiff fell was more "slick and glazy-looking" than anywhere 
else, is held sufficient to be submitted to the jury on the issue of defend- 
ant's negligence in improperly oiling the floor, and insufficient to show con- 
tributory negligence on the part of plaintiff as a matter of law. 
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APPEAL by plaintiff from Bowman, S.J., a t  the October 1967 
Civil Session of WAYNE Superior Court. 

This is a civil action to recover for personal injuries sustained 
by plaintiff as the result of her slipping and falling on the floor of 
defendant's store. 

Plaintiff's evidence tended to show the following: 
On 1 April 1965, plaintiff, a 65-year-old woman in good health, 

and a friend, Mrs. Beaman, were shopping in the City of Goldsboro, 
N. C. They visited in various stores before entering the defendant's 
store some time after 11:30 tha t  morning. Upon entering defend- 
ant's store, they walked toward the back of the store looking a t  
merchandise displayed on counters and tables. After separating 
from Mrs. Beaman, plaintiff continued up an aisle and turned a 
corner a t  a counter. As she turned, plaintiff's feet suddenly slipped 
out from under her, causing her to fall to the floor in the middle of 
the aisle on her left hip. "My feet went out from under me as quick 
as  if I had been on a pair of roller skates." The floor was made of 
wood, was somewhat uneven, and had some type of cleaning oil on it. 

In the area where plaintiff fell (approximately one-half yard 
long and one-half yard wide), the floor was slick and glazy-looking, 
more so than anywhere else. "It looked glazier than the other part 
of the floor." 

After her fall, plaintiff tried to lift herself with her right hand, 
but her hand slipped upon the oil on the floor. Her hand smelled 
oily, and the oil was slick like the solution identified as Mycobrite. 

Plaintiff received substantial injury, primarily a fractured hip. 
H e r  medical expenses exceeded $1900.00 and her doctors testified 
that  she would have a thirty-five per cent permanent partial dis- 
ability of her left leg. 

Defendant stipulated tha t  i t  used Mycobrite on its floors, and 
a small bottle of Mycobrite was introduced in evidence. Plaintiff 
had Mycobrite on the back of her coat, from the hipline downward, 
to the extent that  the coat had to be sent to the dry cleaners. 

In  its answer, defendant admitted that i t  provided for its own 
janitorial service, including floor cleaning and maintenance, and 
tha t  i t  used Mycobrite on its floors. 

Plaintiff alleges tha t  in the maintenance of its floor on the day 
in question, defendant was careless and negligent in the following 
particulars : 

" (a )  In  that  i t  applied oil or some other slick substance on 
the floor in an uneven manner, permitting spotty accumulations 
in large or unusual quantities so as to cause the floor to become 
dangerous to persons walking upon it. 
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" (b)  I n  that  i t  permitted spotty accumulations of oil or other 
slick substance in large or unusual quantities to remain upon 
the floor when the defendant knew or should have known that 
the same endangered the safety of persons walking upon the 
floor. 

"(c)  In  that it failed to remove the oil or other slick substance 
from the floor or to take such other action as was reasonably 
necessary to protect invitees and guests in its place of business 
lawfully walking upon the floor. 

" (d )  In  tha t  it failed to give notice or warning to persons 
walking along the floor of the unusual, slippery, dangerous and 
unsafe condition of the floor." 

A t  the close of plaintiff's evidence, defendant's motion for in- 
voluntary nonsuit was allowed. Plaintiff appealed. 

Smith  & Everett b y  W .  Harrell Everett, Jr., Attorneys for plain- 
tiff appellant. 

George K .  Freeman, Jr. and H .  Jack Edwards, Attorneys for de- 
fendant appellee. 

BRITT, J. Plaintiff's assignments of error relate to the granting 
of defendant's motion for judgment as of involuntary nonsuit and 
the entry of judgment thereon. 

Considering the evidence offered by plaintiff in the light most 
favorable to her and giving her the benefit of every reasonable in- 
ference of fact to be drawn therefrom, as we are bound to do, we 
hold tha t  the evidence was sufficient to make out a prima facie case 
of actionable negligence for the jury. 

Negligence is the failure to exercise that degree of care for the 
safety of other persons or their property which a reasonably pru- 
dent man, under !ike circumstances, would exercise, and may con- 
sist of acts of commission or onission. 3 Strong, N.  C. Index, Negli- 
gence, § 1, p. 442, and cases cited therein. 

"Persons entering a mercantile establishment during business 
hours to purchase or look a t  merchandise do so a t  the actual or im- 
plied invitation of the proprietor, upon whom the law imposes the 
duty of exercising ordinary care (1) to keep the aisles and passage- 
ways where customers are expected to go in a reasonably safe con- 
dition, so as not unnecessarily to expose the customer to danger, 
and (2) to give warning of hidden dangers or unsafe conditions of 
which the proprietor knows or in the exercise of reasonable super- 
vision and inspection should know. However, the proprietor is not 
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an insurer of the safety of customers and invitees while on the 
premises and is only liable for injuries resulting from his negligence. 
Lee v. Green & Co., 236 N.C. 83, 85, 72 S.E. 2d 33." Moore, J., 
speaking for the court in Waters v. Harris, 250 N.C. 701, 110 S.E. 
2d 283. 

There was sufficient evidence in the instant case to support the 
inference that from want of ordinary care on the part of the de- 
fendant, its floor was improperly oiled and left in an unsafe con- 
dition. Where the slippery substance is placed on or negligently ap- 
plied to the floor by the proprietor or his servants or employees, 
the proprietor is liable if injury to an invitee proximately results. 
In such case, the injured party is under no duty to show that the 
proprietor had actual or constructive notice of the presence of the 
slippery substance. One is deemed to have knowledge of his own 
and his employees' acts. Waters v. Harris, supra; Copeland v. 
Phthisic, 245 N.C. 580, 96 S.E. 2d 697. 

In its answer defendant pled contributory negligence on the part 
of plaintiff, and in its brief contends that plaintiff's evidence dis- 
closed that she was contributorily negligent as a matter of law. We 
hold that the evidence does not disclose contributory negligence as 
a matter of law. 

The trial court erred in granting defendant's motion for judgment 
as of involuntary nonsuit, necessitating a 

New trial. 

MALLARD, C.J., and MORRIS, J., Concur. 

CHARLES B. SIMMONS, SR. AND WIFE, SYLVIA W. SIMMONS, V. HUGH 
MORTON, AGNES M. MORTON a m  AGNES M. COCKE. 

(Filed 22 May 1968.) 

1. Principal and Agent 9 4- 
In  an action to enforce against an alleged principal an agreement made by 

an alleged agent, nonsuit is proper in the absence of proof of the existence 
of the agency. 

2. Frauds, Statute of 8 9; Easements § 1- 
In an action to restrain defendants from constructing apartment build- 

ings or a shopping center upon certain property in violation of a n  alleged 
agreement to use the property solely for residential purposes, the right 
claimed is a negative easement which is required by the Statute of Frauds, 
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G.S.22-2, to be in writing, and where the evidence shows the alleged 
agreement rests in parol, nonsuit is proper. 

APPEAL by plaintiffs from Mintz, J., a t  the November 1967 Civil 
Session of NEW HANOVER Superior Court. 

This is a civil action brought by plaintiffs, husband and wife, to 
enjoin the defendants from constructing apartment buildings or a 
shopping center on any portion of an undeveloped tract of land con- 
taining approximately sixty acres and owned by the feme defend- 
ants. Defendant Agnes M. Morton is the mother, and defendant 
Agnes M. Cocke is the sister of defendant Hugh Morton. 

Plaintiffs reside in a home they own in Long Leaf Hills Subdi- 
vision, which home they built on a lot they purchased from defend- 
ant  Hugh Morton and his wife on 14 January 1965. The sixty-acre 
tract above referred to is triangular in shape and is located in the 
intersection of Shipyard Boulevard and N. C. Highway No. 132 in 
New Hanover County. Long Leaf Hills Subdivision is adjacent to 
the tract, and plaintiffs' lot is located some six hundred feet from 
the tract. 

Plaintiffs contend that defendant Hugh Morton on 14 January 
1965, as well as prior to and subsequent to said date, was acting as 
agent of the feme defendants; that a t  the time plaintiffs purchased 
their lot, Mrs. Lucy B. Johnson, secretary for defendant Hugh 
Morton, while in the presence or hearing distance of her employer, 
made specific representations and promises to the plaintiffs to the 
effect that the sixty-acre tract would be developed for single-unit 
residences and would not be developed for commercial purposes. 
Plaintiffs further contend that they relied upon the representations 
of Mrs. Johnson and by reason thereof purchased their lot and built 
their home thereon. Plaintiffs contend that they will suffer irrepar- 
able damage if a shopping center or an apartment building is erected 
on the sixty-acre tract and ask for injunctive relief. 

The defendants filed answer in which they denied that Lucy B. 
Johnson made the representations alleged by plaintiffs, denied any 
knowledge of any representations made by Mrs. Johnson, denied any 
authority of Mrs. Johnson to make representations for them, denied 
any authority of defendant Hugh Morton to make representations 
affecting the feme defendants' sixty-acre tract, and also pleaded the 
statute of frauds as an affirmative defense. 

Plaintiffs' application for a temporary restraining order was de- 
nied by Cowper, J. The case was heard on its merits before Mintz, 
J., and a jury. At the close of the plaintiffs' evidence, the court sus- 
tained a motion by defendants for judgment as in case of nonsuit. 
Plaintiffs appealed. 
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Aaron Goldberg and James L. Nelson, Attorneys for plaintiff 
appellants. 

Hogue, Hill & Rowe by Will iam L. Hill, 11, Attorneys for defend- 
ant appellees. 

BRITT, J .  Although plaintiffs make thirteen assignments of error, 
their crucial assignment is that the trial court committed error in 
allowing defendants' motion for judgment as in case of nonsuit. We 
hold that the trial court properly allowed defendants' motion. 

Defendants contend that plaintiffs failed to show agency be- 
tween Mrs. I ~ c y  B. Johnson and the defendants, particularly the 
feme defendants; they also contend that plaintiffs' attempt to im- 
pose a negative easement by oral agreement is in violation of the 
statute of frauds and is not enforceable. 

Plaintiffs attempted to allege two causes of action which are 
substantially the same, in that they allege an oral agreement or 
promise by the secretary of the defendant Hugh Morton to place a 
negative easement on property owned by the feme defendants, and 
seek to enjoin all defendants from erecting an apartment house or 
shopping center on the sixty acres of land in question. 

Plaintiffs failed to carry the burden of proof on the issue of 
agency. They failed to show that defendant Hugh Morton was the 
agent of the feme defendants; consequently, the acts of an employee 
of defendant Hugh Morton could not be imputed to the feme de- 
fendants. 

"The plaintiff has the burden of proving that a particular per- 
son was a t  the time acting as a servant or agent of the defendant. 
An agent's authority to bind his principal cannot be shown by the 
agent's acts or declarations. This can be shown only by proof that 
the principal authorized the acts to be done or that, after they were 
done, he ratified them." Lee, N. C. Law of Agency and Partner- 
ship, § 20. One who seeks to enforce against an alleged principal a 
contract made by an alleged agent has the burden of proving the 
existence of the agency and the authority of the agent to bind the 
principal by such contract. Supply Co. v. Hight, 268 N.C. 572, 151 
S.E. 2d 50; O'Donnell v. Cam, 189 N.C. 77, 126 S.E. 112. A family 
relationship creates no presumption of agency between members of 
the family. Supply Co. v. Hight, supra. 

"One who deals with an agent must, to protect himself, ascertain 
the extent of the agent's authority." Rodman, J., speaking for our 
Supreme Court in Nationwide Homes v. T m s t  Co., 262 N.C. 79, 
136 S.E. 2d 202. I 

"The burden of establishing the relation of principal and agent 



N.C.App.1 SPRING SESSION, 1968. 311 

between defendant and said real estate agent is upon plaintiff. The 
relation can arise only from a contract between the parties, express 
or implied. * " " The law will not imply such a contract unless 
the same is clearly established by the facts." O'Donnell v. Carr, 
supra. 

Defendants' motion for judgment as of nonsuit was proper also 
for that  the alleged representations or restrictions were in violation 
of the statute of frauds. 

Many of the legal questions involved here were thoroughly dis- 
cussed by Varser, J., speaking for our Supreme Court in Davis v. 
Robinson, 189 N.C. 589, 127 S.E. 697. The following excerpts from 
the opinion are pertinent: "Plaintiffs' prayer for injunctive relief 
presupposes an easement in favor of their lots and a servitude in the 
defendants' lots. * " * An easement is an incorporeal heredita- 
ment, and is an interest in the servient estate. * * * Negative 
easements are those where the owner of a servient estate is pro- 
hibited from doing something otherwise lawful upon his estate, be- 
cause i t  will affect the dominant estate. * " ' An easement, being 
a hereditament, is expressly included within this statute (the statute 
of frauds). * * * Negative easements are within the Statute of 
Frauds and cannot be proved by parol." Since its rendition, this de- 
cision has been cited many times. See Hege v. Sellers, 241 K.C. 240, 
84 S.E. 2d 892. 

The pertinent portion of our statute of frauds, G.S. 22-2, pro- 
vides as follows: "All contracts to sell or convey any lands, tene- 
ments or hereditaments, or any interest in or concerning them, 
c H H shall be void unless said contract, or some memorandum or 

note thereof, be put in writing and signed by the party to be charged 
therewith, or by some other person by hiin thereto lawfully au- 
thorized." (Emphasis ours). 

Plaintiffs' contentions regarding the representations and prom- 
ises of Mrs. Johnson would tend to establish a negative easement, 
which, under the decisions of our Supreme Court, clearly comes 
within the statute of frauds. 

I n  Weant v. McCanless, 235 N.C. 384, 70 S.E. 2d 196, Denny, J. 
(later C.J.), speaking for the court, sets forth the three ways in 
which the statute of frauds may be taken advantage of. The second 
method is as follows: "The contract, as alleged, may be denied and 
the statute pleaded, and in such case if i t  'develops on the trial 
that  the contract is in parol, i t  must be declared invalid.' " 

The evidence in the case a t  bar showed that  the alleged contract 
was in parol; therefore, the Superior Court properly declared it in- 
valid. 
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In view of the foregoing, we do not deem i t  necessary to consider 
the other assignments of error made by plaintiffs. 

The judgment of the Superior Court is 
Affirmed. 

MALLARD, C.J., and MORRIS, J., concur. 

STATE OF NORTH CAROLINA v. GEORGE WILLIAMS, JR. 

(Filed 22 May 1968.) 

1. Disorderly Conduct and Public Drunkenness 9 % 
The offense of public drunkenness, G.S. 14335, is within the jurisdic- 

tion of a Justice of the Peace. 

A warrant charging that defendant did "unlawfully and wilfully appear 
off of his premises in a drunken condition" is insufficient to charge the 
offense of public drunkenness proscribed by G.S. 14-335, since i t  fails to 
charge that defendant was in a public place. 

3. Indictment and Warrant § 9- 
A warrant must contain directly or by proper reference a t  least a de- 

fective statement of the crime charged. 

4. S a m e  
A warrant should not be quashed if the essential matters of the offense 

are set forth therein. 

5. Indictment and Warrant 3 12- 

Our courts have authority to amend warrants defective in form, and 
even in substance, provided the amendment does not change the nature of 
the offense charged in the original warrant. 

APPEAL from Godwin, S.J., October 1967 Criminal Session of the 
Superior Court of DUPLIN County. 

This is a criminal prosecution upon a warrant. The defendant 
moved to quash the warrant in Superior Court because i t  did not 
charge an offense. The motion was denied. The solicitor moved to 
amend the warrant, the motion was allowed, and the warrant was 
amended to charge properly the crimes of public drunkenness and 
unlawful possession of tax paid whiskey with the seal broken. Upon 
plea of not guilty, the verdict of the jury was guilty of the charge 
of public drunkenness and not guilty of the charge of possession of 
whiskey. 

From the judgment imposed, the defendant appeals. 
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Attorney General T.  W .  Bruton, Deputy Attorney General Har- 
rison Lewis, and James E.  Magner, S taf f  Attorney, for the State. 

Mercer and Thigpen b y  Ella Rose Thigpen for the defendant. 

MALLARD, C.J. The defendant was first tried by a Justice of the 
Peace on a warrant issued by the Justice of the Peace, the pertinent 
parts thereof reading as follows: "On or about the 6 day of August, 
1967, George Williams, Jr .  was unlawfully, & wilfully, appear off 
of his premises in a drunken condition and did have in his possession 
tax paid whiskey with the seal broken." 

The judgment rendered by the Justice of the Peace was: "After 
hearing the evidence in this case. i t  is adjudged that the defendant, 
GEORGE WILLIAMS, JR. PROBABLE CA4uSE BEING FOUND, BE BOUND 
TO GENERAL COUKTY COURT is guilty" There was no other judgment 
entered by the Justice of the Peace. 

The offense of public drunkenness is within the jurisdiction of a 
Justice of the Peace. G.S. 14-335 reads in part as follows: "If any 
person shall be found drunk or intoxicated in any public place, he 
shall be guilty of a misdemeanor and upon conviction or plea of 
guilty shall be punished by a fine of not more than fifty dollars 
($50.00) or by imprisonment for not more than twenty days in the 
county jail." 

Thereafter, in the General County Court of Duplin County the 
defendant was tried on the same warrant and found "guilty as 
charged" and the court "pronounced judgment." The record does 
not otherwise reveal of what he was found guilty or what the judg- 
ment was. There is nothing in the record showing that  the defend- 
an t  was tried or sentenced for public drunkenness in the Justice of 
the Peace court or the General County Court. 

The defendant, insofar as this record shows, did not appeal from 
a judgment rendered by the Justice of the Peace on a public drunk- 
enness charge. 

From the verdict and judgment thereon in the county court, de- 
fendant appealed to the Superior Court. Before pleading in Superior 
Court, the defendant moved to quash the warrant for the reason 
that  i t  did not charge an offense. The motion should have been al- 
lowed as  to that portion relating to  drunkenness. The warrant was 
fatally defective and void as to the attempted charge of public 
drunkenness. There are many places a person can be "off of his 
premises" and not be in a public place. Under the statute drunken- 
ness becomes a crime when, and only when, i t  is in a public place. 
The omission to charge "in a public place" was not a mere infor- 
mality or refinement; i t  was a failure to charge one of two essential 
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elements of the crime and a failure to express the charge in a plain, 
intelligible, and explicit manner. G.S. 15-153. Certainly, the war- 
rant would have been void if i t  had charged the defendant "was 
unlawfully and wilfully in a public place" and failed to charge that  
he was drunk or intoxicated. I n  like manner, the warrant is void in 
that it charged that  he was drunk but failed to charge that he was 
in a public place. 

There are no facts or circumstances set out in the original war- 
rant to bring the charge within the statutory definition of the crime 
of being drunk or intoxicated in a public place. A warrant must con- 
tain directly or by proper reference a t  least a defective statement 
of the crime charged. State v. McGowan, 243 N.C. 431, 90 S.E. 2d 
703. 

Our Supreme Court in State v. Broum, 225 N.C. 22, 33 S.E. 2d 
121, held: 

"It is well settled by this Court, that the power of the Superior 
Court to allow amendments to warrants is very comprehensive. 
(citations omitted.) A warrant cannot be amended so as to 
charge a different offense. (citations omitted.) However, the 
Superior Court, under our statute, G.S. 7-149, Rule 12, may 
allow, within the discretion of the court, an amendment to a 
warrant both as to form and substance before or after verdict, 
provided the amended warrant does not change the nature of 
the offense intended to be charged in the original warrant. (ci- 
tations omitted.) A warrant may be defective in form and sub- 
stance and yet contain sufficient information to inform the de- 
fendant of the accusation made against him. Such a warrant 
may be amended." 

Our statute, G.S. 7-149, Rule 12, also provides that the warrant 
shall not be quashed "if the essential matters are set forth therein." 
I n  this case the essential matter of being in a public place was not 
set forth therein, and since the Justice of the Peace, who had juris- 
diction of a public drunkenness charge, did not enter judgment on a 
public drunkenness charge, we hold that the original warrant, under 
these circumstances, did not contain sufficient information to inform 
the defendant that he was charged with a violation of G.S. 14-335. 

"Our courts have authority to anlend warrants defective in form, 
and even in substance, provided the amendment does not change the 
nature of the offense charged in the original warrant." 4 Strong, N. 
C. Index 2d, Indictment and Warrant, $ 12, p. 356. 

"A warrant and the affidavit upon which i t  is based will be con- 
strued together and will be tested by rules less strict than those ap- 
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plicable to indictments, but nevertheless, the warrant and the affi- 
davit together must charge facts sufficient to constitute an offense 
under our criminal law." 4 Strong, N. C. Index 2d, Indictment and 
Warrant, 9, p. 350. 

In  order to constitute a valid charge under a statute, the essen- 
tial elements of the offense must be set forth in the warrant.. "Where 
a warrant or indictment is fatally defective in failing to charge an 
essential element of the offense, the defect cannot be cured by 
amendment." 4 Strong, N. C. Index 2d, Indictment and Warrant, 
§ 12, p. 357. 

In  view of the foregoing, i t  is not necessary to discuss the defend- 
ant's other assignments of error; however, an interesting question is 
raised by the defendant, but not decided, as to whether the private 
parking area of a mercantile establishment is a public place, a t  
night, some hours after the mercantile establishment has closed for 
the night. 

From the record in this case we cannot ascertain what the judg- 
ment in the Superior Court was. The record reads, "Judgment was 
suspended sentence on thirty days." It should be noted that the 
statute provides a maximum of twenty days imprisonment for the 
simple offense of being drunk or intoxicated in a public place. 

Reversed. 

BRITT and MORRIS, JJ., concur. 

LINWOOD EARL TOLER, BY HIS NEXT FRIEND, ROBERT G. BOWERS, v. 
BRINK'S, INC., EUGENE DONALD RHODES, MARVIN LEE RAINES, 
JR., ANn DOROTHY T. RAINES. 

(Filed 22 May 1968.) 
1. !his1 9 13- 

I t  is within the discretion of the trial court to allow the jurg to view 
the scene of an automobile collision. 

An instruction permitting the jury to consider information obtained 
from a jury view as  substantive evidence is error, the purpose of the jury 
view being solely to illustrate the testimony in the case. 

3. Automobiles 5 90- 
An instruction stating a contention of the plaintiff in the language of 

the reckless driving statute, G.S. 20-140(b), without applying the statute 
to the evidence in the case fails to meet the requirements of G.S. 1-180 
and is prejudicial error. 
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APPEAL from Bundy, J., October 1967 Regular Civil Session of 
CRAVEN Superior Court by the defendants, Brink's, Inc., and Eugene 
Donald Rhodes. 

This action was instituted 26 January 1965 to recover damages 
for personal injuries sustained by the plaintiff in a motor vehicle 
collision which occurred about 11:15 a.m. on 29 October 1963 on 
Rural Paved Road #I003 in Craven County about nine miles north 
of the City of New Bern. 

The action was  original!^ instituted against the defendants, 
Brink's, Inc., Eugene DonaId Rhodes, Marvin Lee Raines, Jr., and 
Dorothy T .  Raines. The plaintiff was riding in the right rear seat of 
a 1963 Chevrolet In~pala  Sports Coupe owned by the defendant, 
Dorothy T. Raines, and driven a t  the time by her son, Adarvin Lee 
Raines, Jr.  The Raines' Chevrolet was proceeding in a westerly di- 
rection towards Askin. It was raining a t  the time. On a curve in 
the road in front of the home of Mrs. Charles LC Fever, the Chev- 
rolet met a GMC armored truck owned by the defendant, Brinks, 
Inc., and operated a t  the time by its agent, Eugene Donald Rhodes. 
The truck was proceeding in an easterly direction towards Aurora. 
The left front of the Chevrolet and the left front of the armored 
truck collided near the center of the road resulting in the injuries 
sustained by the plaintiff. 

At the close of the plaintiff's evidence, judgment as of nonsuit 
was entercd as to the defendants, Marvin Lee Raines, Jr., and his 
mother, Dorothy T. Raincs. 

The jury answered issues of negligence and damages against the 
defendants, Brink's, Inc., and Eugene Donald Rhodes. From a judg- 
ment entered upon the verdict, these two defendants appealed to  
this Court. 

Kennedy W .  Ward ct -4. D. Ward, Attorneys for plaintiff ap- 
pellee. 

White, Hooten & White by Thomas J. White, Attorneys for de- 
f e n d a ~ ~ t  appellants. 

CAMPBELL, J. Both the plaintiff and the defendants offered evi- 
dence as to the collision of the two ~rehicles. The evidence was con- 
flicting, but we are of the opinion that a jury question was pre- 
sentcd. Since the case will go back for a new trial, we refrain from 
a detailed discussion of the evidence. 

I n  the course of the trial the presiding judge permitted the jury 
to go to the scene of the collision even though nearly four years 
had e!apsed. This was done in the discretion of the trial court and 
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was not error. The record discloses, however, that  in the charge of 
the trial court to the jury, the following was stated: 

"You should weigh all the evidence in every way, the oral evi- 
dence, the physical evidence, and the evidence that  you obtained by 
viewing the premises." Again, in the charge the trial court in con- 
nection with stating the contentions of the plaintiff said: "That this 
was a sharp curve, and you have been permitted to view the road- 
way and curve." Thus, in two instances in the instruct,ions given 
by His I-Ionor to the jury, the jury's view of the scene of the colli- 
sion was treated as substantive evidence, rather than illustrative 
evidence. This was error. 

In  North Carolina there is no statutory authority for a jury 
view. Pursuant to the inherent authority of the court in the search 
for truth, a jury view is permissible in the discretion of the trial 
court. The object, however, is merely to present the scene to  the 
jury more vividly than is possible by the description of witnesses. 
A jury view is to be used with the same effect as pictures, maps, 
drawings, and other illustrative sources. See State v. Stewart, 189 
N.C. 340, 127 S.E. 260; Stansbury, N. C. Evidence 2d, 5 120; 2 
McIntosh, N. C. Practice 2d, § 1491; 53 Am. Jur., Trial, 5 451; 
88 & 89 C.J.S., Trial, 5 47 and $ 464. 

I n  the charge to the jury, the trial court also stated: 
"Now, they also contend furtber and in connection with that  too 

that the defendants were driving the car without due caution and 
circumspection and a t  a speed or in a manner so as to endanger or 
be likely to endanger any person or property. Well, you can see 
how those two things sort of merge into each other and to be sort 
of taken into consideration conjunctively." 

It is impossible for us to know whether the above quotation is 
correct and actually occurred. We are bound by the record as we 
receive it. If the above is a correct report of what occurred, i t  is 
error. Our statute, G.S. 1-180, prescribes that the trial court must 
declare and explain the law arising upon the evidence and a failure 
to do so constitutes error. Ryals v. Carolina Contracting Go., 219 
N.C. 479, 14 S.E. 2d 531; Leicis v. Watson, 229 N.C. 20, 47 S.E. 2d 
484. 

The trial court gave no explanation of the above statement taken 
from G.S. 20-140(b) and no attempt was made to apply that state- 
ment to the evidence in the case. ('It is error for a trial court to read 
a statute to the jury without giving an explanation thereof in con- 
nection with the evidence, where such explanation is patently neces- 
sary to inform the jury as to  the meaning of the statute and as to 
its bearing on the case." Lezuis v. Watson, supra. 
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Other exceptions were taken by the defendants but since they 
are not apt to arise again, no discussion is deemed necessary. 

For the errors pointed out above, we order a 
Now trial. 

BRITT and MORRIS: JJ., concur. 

CAROLINA OVERALL CORPORATION v. EAST CAROLINA LINEN 
SUPPLY, INC. 

(Filed 22 May 1068.) 

1. Appeal and Error 5 6- 
An appeal from orders vacating a subpcena duces tecum and denying a 

motion for production of records will ordinarily be dismissed as fragmen- 
tary and premature. 

2. Process 5 5.1; Bill of Discovery 5 3- 
Order of the trial court vacating a subpcena duces tecum is proper 

where the contemplated use of the subpena is for the purpose of dis- 
covery. 

APPEAL from Parker, J., 4 March 1968 Session, Superior Court, 
NASH County. 

Plaintiff and defendant are competitors in the industrial laundry 
business. On and prior to 11 August 1967 Bill Lowe was employed 
by plaintiff as a route salesman pursuant to a written contract con- 
taining covenants to the effect that Lowe would not engage in com- 
petition with the plaintiff for a period of one year following termi- 
nation of his employment. Plaintiff alleges that Lowe terminated 
his employment 11 August 1967 and shortly thereafter entered the 
employment of the defendant. Plaintiff claims that it had service 
contracts with twelve specified customers a t  the time Lowe entered 
the employment of the defendant. Plaintiff further claims that de- 
fendant wrongfully induced Lowe to breach his contract with plain- 
tiff for the purpose of using Lowe to solicit for the defendant the 
patronage of plaintiff's customers, including the twelve specified 
customers. Plaintiff seeks damages from defendant for loss of pat- 
ronage and good will, together with net profits i t  would have earned 
on the contracts with the specified customers. 

Defendant filed answer denying the material allegations of the 
complaint and set forth several affirmative defenses, including the 
defense that the contract between plaintiff and Lowe was invalid. 
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Subsequent to the filing of the complaint and answer, defendant 
procured an order for the adverse examination of the general man- 
ager of plaintiff, pursuant to G.S. 1-568, et  seq. The defendant at  the 
same time had the Clerk of Superior Court of Nash County issue a 
subpcena duces tecum directed to said general manager to have cer- 
tain enumerated books and records of plaintiff with him a t  the 
time of the adverse examination. Plaintiff moved to vacate the 
subpcena duces tecum. The Clerk issued an order vacating this 
subpcena and on appeal Judge Parker affirmed the Clerk's order. 

Prior to the order vacating the subpena duces tecum, the de- 
fendant filed a motion for inspection and production of documents 
under G.S. 8-89, et seq. 

On the same date Judge Parker heard the appeal from the Clerk, 
he heard the motion for the inspection and production of documents. 
Judge Parker denied the motion for inspection and production of 
documents with the exception that plaintiff was ordered to produce 
copies of its alleged contracts with the twelve contract customers 
referred to in the complaint. Judge Parker further provided that the 
denial of the motion for production of documents "shall be without 
prejudice to defendant's right to come again and re-apply for pro- 
duction and inspection of documents specifying in more and greater 
detail the items sought to be discovered." 

The adverse examination has not yet been taken. 
From the orders of Judge Parker: (1) sustaining the order of 

the Clerk vacating the subpcena duces tecum and; (2) denying in 
part the defendant's motion for production of records, this appeal 
was taken. 

Spwill ,  Trotter &: Lane b y  John R. Jolly, Jr., Attorneys for plain- 
tiff appellee. 

John B. Exum,  Jr., and Battle, Winslow, Scott & Wiley  b y  
Robert M.  Wiley ,  Attorneys for defendant appellant. 

CAMPBELL, J. Pending the appeal in this Court, the plaintiff 
appellee moved to dismiss the appeal as being premature. Since the 
record and briefs had been filed, we permitted oral argument and 
reserved our ruling on the motion to dismiss the appeal. We are of 
the opinion that  the motion was proper and that the appeal should 
be dismissed. 

Fragmentary appeals should not be encouraged and appeals 
should not be permitted from interlocutory orders entered from time 
to time pending final adjudication on the merits of the case. To per- 
mit such appeals would unnecessarily clutter the dockets of the ap- 
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pellate division and prevent the orderly disposal by that division of 
matters pending before it. Buick Co. v. General Motors Corp., 251 
N.C. 201, 110 S.E. 2d 870; Cole v. T m t  Co., 221 N.C. 249, 20 S.E. 
2d 54. 

We have, nevertheless, considered the questions presented. We 
think that the order vacating the subpcena duces tecurn was entered 
properly. It is obvious that the subpena duces tecurn was for the 
purpose of discovery and that it  not a proper use of such a process. 
For the history and purpose of this process, see Vaughan v. Broad- 
foot, 267 N.C. 691, 149 S.E. 2d 37. 

With regard to the motion for inspection and production of docu- 
ments, we think the order of Judge Parker adequately protected the 
rights of all parties in this matter and no substantial right of the 
defendant was prejudiced by this order. Compare Abbitt v. Gregory, 
196 N.C. 9, 144 S.E. 297. 

Appeal dismissed. 

BRITT and MORRIS, JJ., concur. 

JUAN FORGAY, EMPLOYEE, V. N. C. STATE UNIVERSITY, EMPLOYER, SELF- 
INSURER AND TOWN O F  MADISON, EMPLOYER; HARTFORD ACCI- 
DENT AND INDEMNITY COMPANY, CARRIER. 

(Filed 12 June 1968.) 

1. Master a n d  Servant § 9 4 -  
On appeal from the Industrial Commission review is limited to ques- 

tions of law, which include whether the record contains any competent 
evidence to support the findings of fact by the Commission and whether 
the facts found are sufficient to support the conclusions of law. 

Where there is no competent evidence to support a finding of fact by 
the Commission, the finding of fact must be stricken. 

3. Master and  Servant § 51- Evidence held insufficient t o  support 
Commission's findings of dua l  employment. 

I n  this action by the injured employee against a university and a 
municipality for injuries arising out of and in the course of his employ- 
ment as an administrative assistant to the town under a program whereby 
prospective college students in need of financial assistance undertake 
summertime work, the university issuing a check to the employee for his 
wages, 90 per cent of which was derived from federal funds and 10 per 
cent from funds deposited by the municipality, the Industrial Commission 
found that plaintiff was an employee of both the university and the 
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municipality and prorated the award, 90 per cent against the university 
and 10 per cent against the town. The university excepted to the Com- 
mission's ruling a s  to its share of the award and appealed. Held: The 
evidence is insufficient to support the Commission's findings of fact that 
(1) the employee was assigned to the work by the university, (2) the 
university made application to the program for funds, (3) the university 
paid 90 per cent of the funds, (4) and that the university had the right 
to  control the employee and to discharge him or to assign him to another 
position ; accordingly, the Commission's conclusion of law that the claim- 
ant was an employee of the university must be set aside. 

4. Sam* 
A finding that the university "paid" claimant his wages by check and 

withheld income and social security taxes therefrom does not constitute 
a finding that claimant was an employee of the university, especially so 
when all the evidence before the Commission tends to show that the 
town prescribed claimant's hours of work, his duties, and the manner of 
performing his duties. 

5. Payment 5 1- 
The term "to pay" means to satisfy someone for services rendered. 

APPEAL by North Carolina State University from an Opinion 
and Award of the North Carolina Industrial Commission filed 23 
January 1968. 

Juan Forgay, plaintiff, was accepted in November 1965 by North 
Carolina State University to begin his college education in the 
Fall Term of 1966. Later, Forgay made application for a summer 
job under the PACE program. PACE is the abbreviation for "Plan 
Assuring College Education." 

The PACE program in North Carolina is administered under the 
North Carolina State Board of Public Welfare, Division of Com- 
munity Services. The State Board of Public Welfare provides an 
administrator of the PACE program, and a local coordinator for the 
program is named for each county in the State. The State Admin- 
istrator of PACE provides information of the program to high schools, 
colleges, and public agencies; and in general coordinates the func- 
tioning of the program. PACE, through its local coordinators in each 
county, assists in the placement of students in summer jobs, but it 
does not hire students or direct the work to be done. PACE does not 
handle any of the funds for payment of students' wages. 

Participating colleges request and receive funds from the United 
States Office of Health, Education and Welfare under the Higher 
Education Act, for the payment of students' wages on summer jobs. 
The college then disburses from these funds 90% of each participat- 
ing student's wages, and the other 10% from funds deposited with 
the college for this purpose by the using public agency. 

The uncontroverted evidence before the Industrial Commission 
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disclosed the following with respect to the employment in question. 
Through his high school guidance counselor, Juan Forgay applied 
for a summer job under the PACE program. The local coordinator 
of the PACE program in Rockingham County found Juan Forgay a 
job with the Town of Madison. This was done on PACE Form #I, 
with Forgay filling out section 1.1, his high school guidance coun- 
selor filling out section 1.2, and the local PACE coordinator filling 
our section 1.3. 

Thereafter, on PACE Form #2, Forgay applied to North Carolina 
State University to be certified as eligible to participate in the 
PACE summer program. The qualifications for participation are that 
the applicant must have been accepted by a college as a student, 
and the applicant must be in need of financial assistance to enable 
him to attend college. PACE Form #2 is entitled "Certificate of 
Eligibility," and Forgay completed section 2.1 thereof in which he 
asked that he be certified as eligible. Under section 2.2 the admis- 
sions officer certified that Forgay had been accepted as a student; 
and under section 2.3 the student aid officer certified that Forgay 
was in need of financial assistance. 

On page 1 of PACE Form #3 the Town of Madison certified its 
willingness to put Forgay to work, and certified that i t  had set 
aside funds for its 10% share. On page 2 of PACE Form #3 the 
Town of Madison further signed an "Assurance of Compliance with 
the Civil Rights Act of 1964." In this assurance the following Ian- 
guage appears : 

Town of Madison "AGREES THAT i t  will comply with title 
VI of the Civil Rights Act of 1964 (P. L. 88-352) to the end 
that no person in the United States shall, on the ground of race, 
color, or national origin, be excluded from participation in, be 
denied the benefits of, or be otherwise subjected to discrimina- 
tion under any  program or activity for which the Applicant 
receives Federal financial assistance either directly or indi- 
rectly and HEBEBY GIVES ASSURANCE THAT it  will immediately 
take any measures necessary to effectuate this agreement." 
(Emphasis added.) 

* * * 
"THIS ASSURANCE is given in consideration of and for the 

purpose of obtaining either directly or indirectly Federal grants 
to be i n  the form of  college students employed in the Work- 
Study program as provided for in the Higher Education Act 
(Title IV, Part C). The Applicant recognizes and agrees that 
such Federal financial assistance will be extended in reliance 
on the representations and agreements made in this assurance, 
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and that the United States shall have the right to seek judicial 
enforcement of this assurance. This assurance is binding on the 
Applicant, its successors, transferees, and assignee, and the 
person or persons whose signatures appear below are authorized 
to sign this assurance on behalf of the Applicant." (Emphasis 
added.) 

The "Certificate of Assumption of Responsibility by Agencies 
or Organizations" which was executed by the Town of Madison on 
PACE Form #3 contains the following language: 

"This is to certify that this agency (or organization) has 
set aside $90.00 as matching funds and to provide the employ- 
er's share in the payment of employment benefits. This is to 
provide employment for Juan Forgay a student a t  State Col- 
lege as a (sic) Administrative Aide in Town of Madison in 
Rockingham County." (Emphasis added.) 

The placement of Juan Forgay to work as an administrative 
aide for the Town of Madison was accomplished by the local PACE 
coordinator and the Town. His work was to begin 13 June 1966. 
The Town of Madison was to deposit with North Carolina State 
University 10% of Forgay's wages, and the University was to issue 
its check to Forgay for his total wages; 90% coming from the Fed- 
eral funds allotted, and 10% from the funds deposited by the Town 
of Madison. 

The assignment of the duties and hours of work of Forgay was 
the function of the Town of Madison, and i t  was the recipient of 
the value of whatever services Forgay rendered in his job. The 
Town of Madison kept the records of Forgay's work and reported 
to the University the hours worked. 

Forgay sustained injury arising out of and in the course of his 
employment on 15 June 1966. The Industrial Commission found 
that Forgay was an employee of both the Town of Madison and 
North Carolina State University and prorated the award, 90% 
against North Carolina State University and 10% against the 
Town of Madison. The University appealed. 

T.  W. Bruton, Attorney General by  Mrs. Christine Y. Denson, 
Staff Attorney, attorneys for defendant appellant, North Carolina 
State University. 

Adams, Kleerneier, Hagan and Hannah by Robert G. Baynes, 
attorneys for defendant appellee, Hartford Accident and Indemnity 
Company, Compensation Carrier for the Town of Madison. 
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BROCK, J .  Neither the North Carolina State University nor 
the compensation carrier for the Town of Madison dispute the fact 
that Juan Forgay is entitled to an award by the Industrial Com- 
mission. The controversy centers upon the question of who should 
bear the cost of the award. The Town of Madison contends that 
Forgay was an employee of both i t  and the University, and that 
the award should be prorated as was done by the Industrial Com- 
mission. The University contends that Forgay was not an employee 
of the University. 

On appeal from the Industrial Commission, review is limited to 
questions of law. These questions of law include whether the record 
contains any competent evidence to support the findings of fact by 
the Commission, and whether the facts found are sufficient to sup- 
port the conclusions of law. Moore v. Electric Co., 259 N.C. 735, 
131 S.E. 2d 356. It is well settled that if there is any competent evi- 
dence upon which the Commission can base its findings they must 
be upheld. But it is equally correct that the Commission's findings 
must be supported by some competent evidence. Petree v. Power 
Co., 268 N.C. 419, 150 S.E. 2d 749. And where there is no competent 
evidence to support a finding of fact by the Commission, the find- 
ing of fact must be stricken. McRae v. Wall, 260 N.C. 576, 133 S.E. 
2d 220. 

The University assigns as error: 

l . (a)  The portion of Finding of Fact #5 which reads: 
"Plaintiff was assigned by the N. C. State University to work 
for the Town of Madison as Administrative Assistant." 

In the transcript of the evidence before the Industrial Commis- 
sion we find the following testimony by Juan Forgay given under 
cross-examination. 

Q. "Were you contacted then about the employment a t  the 
University about the employment? 

A. "I did. It was a11 through my counselor. Except the 
very last, I received from the University, I had been accepted 
and to go to work the day I started. 

Q. "Did they tell you who you were to work for? 
A. "Yes, for Mr. Little. 

Q. "From the University you got this communication? 
A. "I believe so. I'm not sure, a little over a year ago. It 

was from Raleigh. 

Q. "Did the University ever tell you what job you were 
to do for th8 To"m? 

A. "They just said I was an administrative aide. 
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Q. "You do recall, refresh your recollection, receiving a 
letter from State - North Carolina State University telling 
you when to start work? 

A. "Yes. 

Q. "And letters also told you for whom? 
A. L'Yes.'l 

All of the other evidence in the record is to the effect that PACE, 
through its local coordinator in Rockingham County, arranged for 
Forgay7s work with the Town of Madison. And also that Mr. 
Benjamine 13. Cromer, the local PACE coordinator, notified Forgay 
by letter dated June 2, 1966, of his employment, as well as when 
and to whom he should report for work. Other than Forgay7s in- 
definite statements, there is no evidence that the University even 
knew of Forgay's employment until after his injury. 

Nevertheless, taking Forgay's quoted testimony a t  full value, i t  
would a t  best support a finding that the University notified him 
that  he had been given a job by the Town of Madison, and notified 
him when and to whom hc should report for work. We hold that 
the evidence does not support a finding that he was assigned to 
work by the University. The University appellant's assignment of 
error 1. (a) is sustained. 

The University assigns as error: 

l .(b) The portion of Finding of Fact if7 which reads: "N. 
C. State University made application for funds froln YACF;." 

All of the evidence in the transcript before the Industrial Com- 
mission discloses that  PACE does not handle funds for the employ- 
ment of students under the program. All of the evidence discloses 
that participating colleges nlake their request for funds to the 
United States Department of Health, Education, and Welfare, and 
that  the funds are allotted by that U. S. Department to the partic- 
ipating college. All of the evidence discloses that PACE administra- 
tion in North Carolina is provided by the North Carolina State 
Roard of Public Welfare, Division of Community Services. There 
is no evidence in the transcript that the University made applica- 
tion to PACE for funds. The University appellant's assignment of 
error l .(b) is sustained. 

The University assigns as error: 

l . (c)  The portion of Finding of Fact #8 which reads: 
"North Carolina State University paying ninety per cent." 

All of the evidence in the transcript before the Industrial Com- 
mission discloses that the University disbursed to Forgay 100% of 
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his salary. It further discloses that 90% was disbursed by the Uni- 
versity from funds allocated by the U. S. Department of Health, 
Education and Welfare, and that 10% was disbursed by the Uni- 
versity from funds deposited with i t  by the Town of Madison. The 
University appellant's assignment of error 1. (c) is sustained. 

The University assigns as error: 
1. (d) The portion of Finding of Fact #9 which reads: 

"N. C. State University paid the plaintiff his wages and paid 
withholdings for Social Security and income tax. N. C. State 
University had the right to discharge the plaintiff or assign 
him to another position, and had the right of control." 

All of the evidence tends to show that the University did in fact 
pay Forgay his wages. According to Webster's Third New Interna- 
tional Dictionary (1968) to pay means "to satisfy (someone) for 
services rendered . . ." This is obviously the sense in which the 
Commission used the word "paid" in its finding of fact. Also, the 
University withheld income tax and the employee's contribution to 
Social Security taxes from Forgay's wages, and remitted them to the 
appropriate Revenue Departments; the employer's share of Social 
Security taxes on Forgay's wages was deposited with the Univer- 
sity by the Town of Madison in addition to the 10% of wages. 
However, a finding that Forgay was paid by the University is far 
from finding, under these circumstances, that he was an employee 
of the University. 

The finding that the University had the right of control is con- 
trary to all of the evidence in the transcript before the Commis- 
sion. All of the evidence tends to show that the agents of the Town 
of Madison prescribed Forgay's hours of work, his duties, and man- 
ner of performing his duties. 

There is evidence to support a finding that the University could 
cause Forgay'e employment to be terminated if i t  found he became 
no longer qualified for the program, i.e.: dropped out of college, did 
not maintain satisfactory grades, or other reasons not to be quali- 
fied to participate in the program. This is merely the reverse of the 
University certifying to PACE that he was eligible in the first place. 
There is no evidence in the transcript before the Commission to 
support a finding that the University had the right to discharge 
Forgay, or that i t  had the right to assign him to another position. 
Insofar as the University appellant's assignments of error l.(d) 
is addressed to the portion of Finding of Fact #9 which reads: "N. 
C .  State University had the right to discharge the plaintiff or as- 
sign him to another position, and had the right of control," the 
assignment of error is sustained. 
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Having determined that the foregoing Findings of Fact are not 
supported by competent evidence, it follows that they must be 
stricken. Without those findings of fact, the conclusion of law by the 
Commission that  "[pllaintiff was on June 15, 1966, an employee of 
the North Carolina State University . . .," and the award of 
90% of compensation which is bascd thereon, can find no support, 
and both must be set aside. 

The award of compensation to Juan Forgay, based upon the 
finding and conclusion that he was an employee of the Town of 
Madison is unaffected by this decision. 

This cause is remanded to the North Carolina Industrial Com- 
mission for further proceedings not inconsistent herewith. 

Modified and remanded. 

MALLARD, C.J., and PARKER, J., concur. 

GOLDIE COBB, W m ,  MARY R. ASKEW, MOTHER, ALEX COBB, DECEASED 
EMPLOYEE, v. EASTERN CLEARING & GRADING, INC., EMPLOYEB; 
BITUMINOUS CASUALTY COMPORATION, CARRIER. 

(Piled 12 June 1968.) 

1. Master and  Servant 5 6 e  
Where decedent was regularly employed by defendant for only four 

months prior to the accident causing his death and his wages fluctuated 
extensively during the period of his employment, the Industrial Com- 
mission properly computed decedent's average weekly wage in accordance 
with the average weekly amount earned by a person of the same grade 
and character employed in the same class of employment in the same 
locality. G.S. 97-2(5). 

2. Master a n d  Servant 5s 76, 93- 
Findings of fact by the Industrial Commission that the deceased em- 

ployee was not the father of the minor claimants, being supported by 
competent evidence, are conclusive on appeal even though some incompe- 
tent evidence on that issue may have been admitted. 

3. Master a n d  Servant 3 St+- 
A claim for compensation for a dependent under 18 years of age must 

be prosecuted in the dependent's name by a general guardian or other 
legal representative. 

4. Same; Infants  5 5- 
In a n  action by a widow and her children seeking recovery under the 

Workmen's Compensation Act as  dependents of a deceased employee, the 
paternity and dependency of the children being a t  issue in the suit, it is 
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error for the hearing commissioner to  appoint the widow a s  next friend 
of the minor children, the interest of the widow in the suit being opposed 
to that of the children since her benefits will be reduced by an award to 
the children. 

APPEAL by defendants from Bundy, J., October 1967 Session of 
Superior Court of CRAVEN. 

This is a civil action arising under the North Carolina Work- 
men's Compensation Act. Plaintiffs seek recovery as dependents of 
Alex Cobb, employee. It was stipulated a t  the first hearing before 
the deputy commissioner that Alex Cobb sustained a fatal injury by 
accident arising out of and in the course of his employment. Testi- 
mony with respect to dependency and with respect to wages of the 
deceased employee was taken a t  the first hearing. At the second 
hearing additional testimony as to the dependency was taken and 
the deputy hearing commissioner entered an order appointing Goldie 
Cobb as next friend of her children Michael and Zina Cobb. The 
deputy commissioner after both hearings, found as facts that "AIex 
Cobb, the decedent employee, was not t,he father of either of these 
children nor did he support them"; that "Alex Cobb, the decedent 
employee, and his wife, Goldie Bazemore Cobb, lived separate and 
apart continuously since August of 1955"; that "Alex Cobb . . . 
is the father of no children"; that ('the decedent employee's average 
weekly wage was $65.31"; that "Goldie Bazemore Cobb, wife of de- 
cedent employee, and Mary R. Askew, mother of the decedent em- 
ployee, are entitled to one-half each of the compensation due in this 
case". He awarded Goldie Bazemore Cobb compensation a t  the rate 
of $37.50 per week for a period of 154.666 weeks beginning 4 No- 
vember 1964, and made a like award to Mary R. Askew, mother 
of the employee, having concluded that G.S. 97-2(5) is applicable 
and having used the wage chart introduced without objection a t  
the second hearing for "a person in the same grade and character 
employed in the same class of employment in the same locality or 
community1'. 

Defendants appealed to the Full Commission. The Full Commis- 
sion affirmed the deputy commissioner with the exception that  con- 
clusions of law with respect to the amount of compensation and 
the award itself was amended to order compensation paid to each 
of Goldie Bazemore Cobb and Mary R. Askew a t  the rate of $18.75 
per week for a period of 309.332 weeks. Defendants appealed to the 
Superior Court. From judgment overruling each of defendants' ex- 
ceptions and assignments of error, defendants appealed. 
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Marshall & Vil l iams b y  A. Dumay  Gorham, Jr., for defendant 
appellants. 

Stuart A. Curtis for plaintiff appellees. 

MORRIS, J. Defendants bring up 13 assignments of error. All 
of them, however, present three questions for determination: (1) 
whether there is any competent evidence to support the findings of 
fact of the hearing comlnissioner that  the decedent employee, Alex 
Cobb, was not the father of either Michael (Bazemore) Cobb or 
Zina Cobb; (2) whether the proper provision of N.C.G.S. 97-2(5) 
was applied in determining the average weekly wage of the decedent 
employee; and (3) whet.her the hearing commissioner erred in ap- 
pointing Goldie Bazemore Cobb, widow, the next friend of Zina 
Cobb and Michael Cobb, minors. 

Assignments of error 4, 7, 8, 9, 10. 12 and 13 relate to the 
second question. Alex Cobb was employed by defendant Eastern 
Clearing & Grading, Inc. about t3he middle of July 1964, and worked 
continuously until his deat,h on 4 November 1964, with the excep- 
tion of those days when the work could not be done because of high 
water. This was, of course, a period of time less than 52 weeks. 

G.S. 97-2(5) defines average weekly wages as: 
4 1 . . . the earnings of the injured employee in the employment 

in which he was working a t  the time of the injury during the 
period of fifty-two weeks immediately preceding the date of 
the injury . . . divided by fifty-two; but if the injured em- 
ployee lost more than seven consecutive calendar days a t  one 
or  more times during such period, although not in the same 
week, then the earnings for the remainder of such fifty-two 
weeks shall be divided by the number of weeks remaining after 
the time so lost has been deducted. Where the employment prior 
to  the injury extended over a period of less than fifty-two 
weeks, the method of dividing the earnings during that  period 
by the number of weeks and parts thereof during which the 
employee earned wages shall be followed; provided, results fair 
and just to  both parties will be thereby obtained. Where, by 
reason of a shortness of time during which the employee has 
been in the employment of his employer or the casual nature 
or terms of his employment, i t  is impractical to  compute the 
average weekly wages as above defined, regard shall be had to 
the average weekly amount which during the fifty-two weeks 
previous to the injury was being earned by a person of the 
same grade and character employed in the same class of em- 
ployment in the same locality or community. 
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But where for exceptional reasons the foregoing would be un- 
fair, either to the employer or employee, such ot,her method of 
computing average weekly wages may be resorted to as wilI 
most nearly approximate the amount which the injured ein- 
ployee would be earning were i t  not for the injury." 

The first method of determining average weekly wage is ob- 
viously not applicable in this situation. Defendant concedes that  
the second method is not the proper method to use because of the 
fluctuation of the employee's wages during the period of employ- 
ment. 

The conclusions of law made by the hearing conlmissioner in- 
cluded the following: 

"3. The decedent employee's average weekly wage was $65.31. 
G.S. 97-2(5), provides if (sic) in part, '. . . Where, by rea- 
son of a shortness of time during which the employee has been 
in the employment of his employer or the casual nature or terms 
of his employment, i t  is impractical to compute the average 
weekly wages as above defined, regard shall be had to the 
average weekly amount which during the fifty-two weeks pre- 
vious to the injury was being earned by a person of the same 
grade and character employed in the same class of employment 
in the same locality or community." 

By proper exceptions and assignments of error, defendants chal- 
lenged the quoted conclusion of law contending that  the fourth 
method should be used under the principles set out in Joyner v. Oil 
Co., 266 X.C. 519, 146 S.E. 2d 447. We do not think Joyner is 
controlling here. There, the employee was regularly employed by 
another company but was employed as a part time truck-driver by 
an  oil company. During the winter months and the tobacco curing 
season, the oil company's regular drivers could not handle the de- 
liveries necessary, and a part time relief driver was employed. The 
commissioner had used the second method. The Court held-that the 
use of this method did not obtain results fair and just to both parties 
because i t  gave plaintiff the advantage of wages earned in the peak 
tobacco curing season without taking into account the slack periods 
in which the oil company employed no relief drivers. The Court 
characterized the employment as "inherently part-time and inter- 
mittent". 

Among the findings of fact made by the hearing commissioner 
was the following: 

"7. Decedent employee had worked only approximately four 
months with the defendant employer and his earnings during 
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such period was $766.84. The earnings of a fellow employee, 
Horace Hester, who worked over a fifty-two week period em- 
ployed in the same class of employment in the same locality 
or community was $65.31 per week. The yearly earnings of such 
fellow employee being $2,855.80. (The decedent employee's aver- 
age weekly wage was $65.31) and he was a full time employee 
of the defendant employer." 

Defendant by proper exception and assignments of error challenged 
the portion in parenthesis. No exception was taken to the balance 
of the finding of fact. The unchallenged portion is supported by 
competent evidence and we are bound by it. Munford v. Construc- 
fion Co., 203 N.C. 247, 165 S.E. 696. 

The decedent employee was regularly employed, ready and avail- 
able for work every work day. The evidence discloses that work 
stoppages and lost time resulted from high water and rainy weather, 
beyond the control of either employer or employee. In Munford v. 
Construction Co., supra, the decedent had been employed 3 months 
when he was injured. Although when he was first employed, his em- 
ployment was not regular, he was later assigned a truck and placed 
on regular duty. The Court upheld an award based on the average 
weekly amount earned by a person of the same grade and character 
employed in the same class of employment, to wit, a full time truck 
driver. Here, the hearing commissioner has made an award based on 
the average weekly amount earned by a person of the same grade 
and character employed in the same class of employment, to wit, a 
full time chain saw employee engaged in clearing drainage projects 
in eastern North Carolina. 

Upon this record, we are constrained to hold that  the hearing 
commissioner's use of method three was authorized and does not 
obtain results unfair or unjust to either party. Defendant's assign- 
ments of error 4, 7, 8, 9 and 10, 12 and 13, as they relate to the 
question of determination of average weekly wage, are overruled. 

Defendant's assignments of error 1, 2, 3, 5, 6, 10, 12 and 13 
relate to the issue of dependency. Defendant contends that there is 
no competent evidence to support the findings of fact that Alex 
Cobb was not the father of either Michael (Bazemore) Cobb or 
Zina Cobb. 

Without discussing the competency or admissibility of the tes- 
timony of Goldie Cobb, widow and mother of the children, we find 
that  there is other competent evidence to support the challenged 
findings of fact. The mother of the deceased employee testified that 
her son had been living with her in her house since he and his wife 
separated in 1955 until the time of his death; that after 1955 he 
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didn't see his wife, didn't live with her, and didn't resume the 
marital relation; that the first child was born in 1957; that she 
didn't know anything about the child until sometime after his 
birth; that he wasn't named Cobb; that she didn't know anything 
about the second child until after her son's death; that he never 
claimed either of the children; that Alex and Goldie Cobb didn't 
have any children. If the findings of fact are supported by any com- 
petent evidence, we are bound by them, even though some incom- 
petent evidence was also admitted a t  the hearing. Penland v. Coat 
Co., 246 N. C. 26, 97 S.E. 2d 432. 

Upon this record, assignments of error 1, 2, 3, 5, 6 and so much 
of 10, 12 and 13 as relate to the issue of whether Alex Cobb was 
not the father of the children, are overruled. 

Defendant's assignment of error 11 relates to the appointment of 
Goldie Baaemore Cobb as next friend of Michael (Baeemore) Cobb 
and Zina Cobb. 

G.S. 97-39 provides that the widow and all children of a de- 
ceased employee "shall be conclusively presumed to be dependents 
of deceased and shall be entitled to receive the benefits of this 
article for the full periods specified herein." 

Plaintiff suggests that the appointment of a next friend is not 
necessary and cites Lineberry v. Mebane, 218 N.C. 737, 738, 12 
S.E. 2d 252, where the Court said: 

"A proceeding before the Industrial Commission for compensa- 
tion is not, strictly speaking, an action. Many of the pre- 
requisites of a lawsuit are not required in a proceeding before 
the Commission. Thus it is that an infant may prosecute his 
claim directly without the appointment of a next friend or 
guardian, as claimant is here undertaking to do." 

In that case, however, claimant m7as over 18 years of age. He was 
sui juris for purposes of the Workmen's Compensation Act. Until 
then he may prosecute his claim only when represented by general 
guardian or other legal representative. McGill v. Freight, 245 N.C. 
469, 96 S.E. 2d 438. In McGill, the Court held that the minor de- 
pendent was the real party in interest and the proceedings "must be" 
prosecuted in her name by her general guardian. The minors here 
are under 18 years of age and have no general guardian. Whether 
they are dependents and, therefore, entitled to an award is a t  issue. 
The hearing commissioner was correct in appointing a next friend. 

We think, however, that he was in error in appointing their 
mother, the widow of the deceased employee. Obviously, if the 
children were found to be entitled to benefits, the widow's award 
would be reduced. If they received no award, the mother and next 
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friend would receive a larger award. There is an obvious conflict of 
interest. If the testimony of Goldie Cobb, mother, widow and next 
friend, were incompetent and inadmissible as  to whether Alex Cobb 
was the father of the children, i t  would be the duty of the next 
friend to interpose objection. The anomaly of this situation is read- 
ily apparent. "The Court will never make a dccree, when one of 
the parties sues by a next friend and that  next friend has, or may 
havc, an interest in the suit, opposed to that  of the infant. It will 
require another next friend to be appointed to attend the cause in 
behalf of the infant." Butler v. Winston, 223 N.C. 421, 27 S.E. 2d 
124. 

It may well be that a next friend not having conflicting in- 
terests could present no further competent evidence to  establish 
paternity or dependency nor prevent admission of evidence suffi- 
cient to rebut any presumptions to  which the minors may be entitled. 
Nevertheless, this we cannot presume. Assignment of error 11 is sus- 
tained. 

This cause is remanded to the Superior Court to  the end that  i t  
enter a judgment returning the case to  the Industrial Commission 
and directing that  the order appointing Goldie Cobb as ncxt friend 
be vacsted; that another ncxt friend be appointed to  prosecute the 
claim of Michael (Bazemore) Cobb and Zina Cobb; that  if such 
next friend should, within a reasonable time, not exceeding 60 days 
of his appointment, choose to petition for the reopening of this mat- 
ter upon the quest,ion of dependency, the Commission shall grant 
such petition. 

Error and remanded. 

CAMPBELL and BRITT, JJ. ,  concur. 

ACADEMY OF DANCE ARTS, INC., v. J. T. BATES, L. A. REYNOLDS 
COMPANY, INC., J. A. CUTRELL, T/A J. RAY PAVING COMPANY, 
a m  INDEPENDENT INVESTORS, INC. 

(Filed 12 June 1968.) 

1. Appeal and Error § 4 6  

Exceptions in the record not set out in appellant's brief, or in support 
of which no reason or argument is stated or authority cited, will be 
taken as abandoned by him. Court of Appeals Rule No. 28. 

2. Trespass § 6- 
I n  an action in trespass, testimony to the effect that plaintiff's plans 

for the coastr~~ction of a building on its land were delayed a s  a result 
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of defendant's acts in placing obskructions on the land, and that the 
delay resulting therefrom increased the cost of the building by $10,000, 
is held properly admitted in the absence of objection to the testimony 
relating to the increase in the cost of construction. 

3. Appeal and Error 8 4- 
When evidence is admitted over objection, but the same evidence has 

been theretofore or is thereafter admitted without objection, the benefit 
of the objection is ordinarily lost. 

Unsolicited and unresponsive testimony of plaintiff's witness to the 
effect that defendant spoke to her in an insulting manner over the tele- 
phone, is held not sufficiently prejudicial to warrant a new trial. 

Evidence of the contents of letters exchanged between plaintif€'s counsel 
and counsel for a codefendant which related solely to plaintiff's action 
against the codefendant, is held properly admitted where the court sustains 
the objection as to the defendant and clearly restricts the jury's considera- 
tion of the letters to  the codefendant. 

6. Trespass § 8- 
I n  a n  action in trespass, evidence that a contractor dumped dirt and 

broken material onto plaintiff's alleyway, thereby obstructing plaintiff's use 
thereof, and that the contractor had dumped the material a t  defendant's 
direction and in the place where he thought defendant's property was lo- 
cated, held suficient t o  support allegations relating to punitive damages. 

7. Trespass 8 11- 
In  an action in trespass wherein plaintiff's rights in a n  alleyway were 

established in his favor, judgment requiring defendant to remove dirt, 
concrete and other obstructions placed in the alleyway a t  his direction is 
held fully warranted under the pleadings, evidence and verdict in the 
case. 

APPEAL by defendant Bates from judgment of Johnston, J., en- 
tered a t  the 27 November 1967 Civil Session of FORSYTH Superior 
Court. 

This is a civil action originally instituted by plaintiff against J. 
T. Bates (Bates), L. A. Reynolds Company, Inc. (Reynolds), and 
J. A. Cutrell, trading as J. Ray Paving Company (Ray). 

In its complaint filed 10 May 1965, grounded on trespass on 
plaintiff's land in the city of Winston-Salem, plaintiff alleges: That 
it is the owner of a lot located for the most part inside of a city 
block; the main portion of the lot adjoins the property of Bates 
on the south for approximately 175 feet; the western side of the 
lot is approximately 109 feet and the north side is approximately 
175 feet; the east side of the main portion of the lot is approximately 
109 feet with a 25-foot strip extending 125 feet northwardly to 
Beach Street; the southern 20 feet of plaintiff's lot is burdened by 
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a private alleyway which extends eastwardly and westwardly from 
plaintiff's lot; westwardly, i t  extends approximately 210 feet to 
Miller Street; certain property east and west of plaintiff may use 
the alleyway, but Bates has no right to use it;  plaintiff has the right 
to use the alleyway westwardly to Miller Street, thereby affording 
plaintiff's inside lot with an outlet to Miller Street on the west. 

The complaint further alleges that Bates' property extends west- 
wardly to Miller Street immediately south of the alleyway; that a t  
the time plaintiff purchased its lot, the property now owned by 
Bates was owned by a predecessor in title and was considerably 
higher than plaintiff's property; that without plaintiff's consent and 
over its protests, Bates, Reynolds and Ray trespassed upon plain- 
tiff's property by piling large mounds of dirt, junk, tree stumps, ce- 
ment slabs, and other debris on the alleyway, not only on the por- 
tion of the alleyway on plaintiff's property but on the portion ex- 
tending from i t  to Miller Street, completely obstructing said alley- 
way; that plaintiff requested said defendants to cease and desist 
from blocking and obstructing the alleyway and trespassing on 
plaintiff's property, and to remove obstructions placed thereon, but 
defendants failed and refused to do so. Plaintiff alleged irreparable 
damage because of the continuing trespass, that i t  has been wrong- 
fully prevented from the utilization and enjoyment of its property, 
and prayed for an injunction permanently enjoining defendants from 
obstructing said alleyway and requiring them to remove all ob- 
structions therefrom, and for monetary judgment in the sum of 
$10,000. 

Reynolds filed answer alleging that all dirt which it placed on 
plaintiff's property was placed there a t  the direction of Bates. In 
his answer, Bates denied the material allegations of the complaint 
and alleged a counterclaim against plaintiff for $10,000 for failure 
to provide his lot with lateral support; he also asked that plaintiff 
be required to construct a retaining wall sufficient to retain his 
property. 

By proper order, Independent Investors, Inc. (Investors) was 
made an additional party defendant on 25 October 1966. By way of 
amendment to its complaint, plaintiff alleged that Investors had 
erected on the plaintiff's alleyway, without plaintiff's consent, a 
large concrete structure which obstructed the alleyway. 

Pursuant to appropriate order, dated 23 August 1967, plaintiff 
further amended its complaint alleging additional dumping of dirt 
a d  debris on its alleyway by one Sutcliffe a t  the direction of 
Bates; that the additional obstruction by Bates constituted an "in- 
tentional, malicious, willful and wanton disregard of rights of plain- 



336 I N  THE COURT OF APPEALS. 11 

tiff" by Bates and asked that plaintiff be awarded $25,000 punitive 
damages. 

The cause was tried before a jury which rendered verdict in 
favor of plaintiff against Bates for $10,000 actual and $2,000 puni- 
tive damages, and a verdict of $1.00 actual damages against In- 
vestors. Judgments of nonsuit were entered as to defendants Rey- 
nolds and Ray and on Bates' counterclaim against plaintiff. 

From judgment ordering Batcs to pay plaintiff $12,000 and or- 
dering Bates and Investors to remove obstructions on the alleyway, 
Bates appealed. 

Womble, Carlyle, Sandridge (e: Rice by Allan R. Gitter, attorneys 
for plaintiff appellee. 

Hayes & Hayes by W. Warren Sparrow, Attorneys for defend- 
ant  appellant Bates. 

BRITT, J. Although appellant noted more than fifty exceptions 
in the trial of this case, his counsel has appropriately brought for- 
ward in his brief only the assignments of error on which he relies 
in this Court. "Exceptions in the record not set out in appellant's 
brief, or in support of which no reason or argument is stated or 
authority cited, will be taken as abandoned by him." Court of Ap- 
peals Rule 28. 

In  his brief, appellant's counsel presents his assignments of 
error in the form of six questions. We will discuss each of them. 

(1) "In a trespass action, is evidence of plans to construct a 
building a t  some unspecified future date competent to prove dam- 
ages to land?" 

Well-recognized principles of law in trespass cases are succinctly 
set forth by Barnhill, J. (later C.J.), in Lee v. Stewart, 218 N.C. 
287, 10 S.E. 2d 804. "An invasion of the close of another . . . con- 
stitutes a trespass. * * * Where a trespass is shown the party 
aggrieved is entitled a t  least to nominal damages. * * *" In an 
action in trespass, "the defendant is liable for all damages which 
proximately resulted from his illegal act. I n  law he is required to 
contemplate all damages which proximately resulted from his wrong- 
ful act whether or not produced intentionally or through negligence. 
'It is wholly immaterial whether the defendant in committing the 
trespass actually contemplated this, or any other species of dam- 
age, to the plaintiff.' Johnson v. R. R., 140 N.C. 574." The evidence 
complained of in the assignments of error under this question re- 
lated primarily to the testimony of Mrs. Vinni Frederick, president 
of plaintiff corporation, and of R. B. Deal, president of R. B. Deal 
Construction Company. 
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Through their testimony, plaintiff sought to prove that  in 1963 
and about the time appellant began his alleged trespassing on plain- 
tiff's property, plaintiff had plans to construct a building on its lot 
as a home for its dance school but delayed its plans because of the 
trespassing. Plaintiff had submitted the plans for the building to 
several contractors, and Deal was the low bidder. 

i4ppellant's counsel objected to several questions asked Mrs. 
Frederick and Mr. Deal relating to the plans and Mr. Deal's low 
bid. However, the record discloses that without objection Mrs. 
Frederick testified that she accepted a low bid from Deal; and 
Deal testified without objection that on 11 June 1963, he submitted 
a bid to plaintiff for the proposed building, that he was ready to 
begin work, that  his bid was $50,987, and that  due to the increase 
in cost of labor and materials, the same building on the date of the 
trial would cost $10,710 more. 

The well-established rule is that  when evidence is admiftted over 
objection, but the same evidence has been theretofore or is there- 
after admitted without objection, the benefit of the objection is 
ordinarily lost. Stansbury, N. C. Evidence 2d, $ 30, citing Shelton 
v. R. R., 193 N.C. 670, 139 S.E. 232. See also Smith v. Simpson, 260 
N.C. 601, 133 S.E. 2d 474. 

The assignments of error relating to the first question are over- 
ruled. 

(2) "Is the testimony concerning a telephone conversation be- 
tween plaintiff and defendant incompetent and prejudicial to defend- 
ant  where the statement of plaintiff's witness is: 'He (defendant) 
spoke of i t  in such a manner as to be insulting to me personally?' " 

We have carefully considered the transcript of testimony relative 
to the statement complained of and the context in which i t  was used. 
The statement was not responsive to a question submitted to Mrs. 
Frederick but was a voluntary addition to an answer given by her. 
We do not consider the statement sufficiently prejudicial to warrant 
a new trial; therefore, the assignment of error relating to i t  is over- 
ruled. 

(3) "Is a statement by plaintiff, 'at the time my husband was 
alive, and he said that  he did not want me to talk to Mr. Bates 
again,' incompetent and prejudicial to defendant?" 

Again, we have carefully considered the transcript of evidence 
as i t  relates to this statement made by Mrs. Frederick on redi- 
rect examination. Considering the context in which it was made, we 
do not consider i t  sufficiently prejudici-a1 to warrant a new trial. 

(4) "May letters exchanged between counsel for plaintiff and 
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counsel for co-defendant be read to the jury by plaintiff's counsel 
without foundation for their introduction or without any witnesses 
testifying as to their genuineness or as to the context in which they 
were exchanged?" 

The copies of letters complained of were introduced by plaintiff 
against Investors and related entirely to plaintiff's action against 
Investors. Appellant's counsel objected to their introduction, and the 
trial judge sustained the objection as to Bates and instructed the 
jury not to consider the letters as against Bates. Because of the 
clear instruction by the trial judge, we hold that this assignment of 
error on the part of Bates is without merit. 

(5) "Where the evidence is: (a) dirt and debris were dumped 
by mistake on plaintiff's land; and (b) plaintiff would not permit 
i t  to be removed immediately after the mistake had been discovered: 
is a judgment for punitive damages improper?" 

Plaintiff instituted this action on 10 May 1965. The evidence 
complained of under this question was given by Mr. Sutcliffe to the 
effect that some time in June, 1967, appellant saw him a t  the Amer- 
ican Oil Station a t  the corner of Miller and Cloverdale Streets (ob- 
viously in sight of the alleyway in question) and asked Mr. Sut- 
cliffe to dump some surface dirt and broken pieces of concrete "on 
his property." The witness testified: "We were standing down at the 
American Station and we didn't bother to walk up there, but he 
pointed up the hill, off his pavement." Other testimony was intro- 
duced to show that appellant's lot was paved up to the edge of the 
alleyway, and Mr. Sutcliffe testified that he dumped the dirt and 
concrete a t  the place where "I thought he told me to go." While he 
was dumping the second load, Mrs. Frederick approached him and he 
did not dump any further dirt or concrete on the alleyway. 

Following this occurrence, plaintiff amended its complaint ask- 
ing for punitive damages. The evidence introduced was sufficient to 
support the allegation. "In looking into the books we find the rule 
in this action to be that the jury are not restricted in their assess- 
ment of damages to the amount of the mere pecuniary loss sustained 
by the plaintiff, but may award damages in respect to the malicious 
conduct of the defendant and the decree (sic) of insult with which 
the trespass was committed. The plaintiff is a t  liberty to give in 
evidence the circumstances which accompany and give character to 
the trespass." Connor, J., in Brame v. Clarlc, 148 N.C. 364, 62 S.E. 
418. 

"If a plaintiff would recover compensatory damages for a tres- 
pass to realty, he must allege facts showing actual damage; and if 
he would recover punitive damages for such a trespass, he must 
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allege circumstances of aggravation authorizing punitive damages." 
Ervin, J., in Matthews v. Forrest, 235 N.C. 281, 69 S.E. 2d 553. 

(6) ('Is a judgment to compel defendant to remove obstructions 
from an alley that extends beyond the plaintiff's boundary improper 
in an action for trespass to land where the evidence discloses that 
the alley has never been open for vehicular traffic and could not be 
opened without changing the natural slope of the earth by consid- 
erable excavation?" 

Section (9) of the judgment provides: "That the defendant J .  T.  
Bates shall remove all dirt, stones, concrete slabs, tree trunks, and 
other obstructions from the 20-foot alleyway extending from the 
eastern edge of the plaintiff's property westwardly to Miller Street, 
said removal to be fully completed within sixty (60) days from the 
date of this Judgment." 

We hold that this section of the judgment is fully warranted 
under the pleadings, evidence, and issues answered by the jury. 
Plaintiff's rights in the alleyway extending westwardly from her 
property to Miller Street were established. We do not construe sec- 
tion (9) of the judgment to require that appellant perform any ex- 
cavating of the natural earth, only that he remove obstructions 
therefrom. Under section (12) of the judgment, the Superior Court 
retained jurisdiction of the cause for such orders as may be neces- 
sary to enforce compliance with the judgment; in the event of dis- 
agreement as to details of the removal of obstructions, the Superior 
Court, upon motion in the cause, is available to settle the dispute. 

We have carefully considered the assignments of error brought 
forward in, and the questions raised by, appellant's brief and find 
no prejudicial error. The judgment of the Superior Court is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

STATE OF NORTH CAROLINA v. WILLARD HORACE COLSON. 

(Filed 12 June 1968.) 

1. Constitutional Law § 21; Searches and Seizurw 1- 

The constitutional guaranty against unreasonable searches and seizures 
does not apply where incriminating articles are revealed by the voluntary 
act of defendant or are in plain view of the officers, no search being neces- 
sary for their discovery. 
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2. Criminal Law § 84- Defendant's bloody underclothing held law- 
fully seized. 

During a general conversation with police officers a t  the police station 
after having been questioned about his wife's death, defendant, who had 
been drinking, offered to show the officers a scar on his stomach, and in 
so doing revealed blood on his undershirt. At the officers' request de- 
fendant then exhibited his undershorts which also contained bloodstains. 
The officers seized the clothing without a search warrant and without 
having arrested defendant. Held:  Defendant's underclothing was properly 
admitted into evidence, the record failing to show that defendant was 
intoxicated to such an extent that he did not intelligently and voluntarily 
reveaI his bloody underclothing to the officers, but conceding defendant's 
intoxication the bloody clothing was lawfully seized by the officers since 
it  was in plain view. 

3. Criminal Law 8 9% 
The questions asked witnesses by the court in this case are  held to be 

solely for the purpose of clarification of the witness' testimony and do 
not constitute an expression of opinion by the court on the evidence. 

4. Coroners; Criminal Law 5 111- 
In  a prosecution for homicide, refusal of the court to instruct the jury 

on the statutory duties of coroners set forth in G.S. 152-7 is proper, such 
duties not being a t  issue in the case. 

5. Criminal Law § lo& 
To withstand a motion to nonsuit i t  is not required that the evidence 

exclude every reasonable hypothesis other than that of defendant's guilt, 
but the case should be submitted to the jury if there is substantial evi- 
dence of defendant's guilt of all material elements of the offense charged, 
this rule applying whether the evidence is circumstantial, direct, or both. 

6. Homicide § Zl- 
Evidence of the State tending to show that defendant's wife was stab- 

bed to death with a butcher knife in the bedroom of their home, that de- 
fendant had been in the bedroom on the night in question, that blood of 
the deceased's type was found on defendant's underclothing, and that de- 
fendant, without prompting, had asked an officer if his wife had been 
stabbed with a butcher knife, is held sufficient to be submitted t o  the jury 
on the issue of defendant's guilt of second degree murder or manslaughter. 

APPEAL by defendant from Cohoon, J., November 1967 Session 
of PASQUOTANK Superior Court. 

Criminal prosecution on an indictment for first-degree murder. 
At the opening of the trial the Solicitor announced he would not try 
the defendant for first-degree murder, but for second-degree murder 
or manslaughter, as the evidence might justify. 

The State offered evidence that a t  approximately 12:30 a.m. on 
4 August 1967 the police went to defendant's home in Elizabeth City 
in response to a telephone call from defendant's son. Upon being ad- 
mitted to the house by the son, the officers found the body of the 
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defendant's wife sitting on a settee in the living room and slumped 
over with her head on the armrest. She was dead and her body was 
cold. Examination revealed a wound in her chest. The Coroner, who 
examined the body the following morning, testified that in his 
opinion the cause of death was the chest wound, which penetrated 
the heart and large vessels leading to the lungs. The officers made a 
search of the house and found a butcher knife approximately 12 
inches long on the counter in the kitchen. There was blood on the 
blade of the knife. In  the bedroom they found blood spots on the 
bed clothing, sheets: and rugs. 

At  approxin~ately 1 :30 a.m., as the covered body of the deceased 
was being placed in a hearse in front of the house, the defendant 
walked up and asked the Chief of Police: "Chief, what's wrong? 
Has she had a heart attack?" To this the Police Chief answered: 
"No, she did not have a heart attack; she has been stabbed." The 
defendant then said: "What with, a butcher knife?" At the time of 
this conversation defendant appeared to be intoxicated. Following 
the conversation the Police Chief asked the defendant and his son 
if they would accompany him to the police station, which they did 
voluntarily. 

At  the police station the defendant was given the Mirandn 
warning, following which he gave the police a statement in which 
he said that  he and his son had arrived a t  the house about 5 o'clock 
on the preceding afternoon, that his wife was a t  the house and had 
been drinking, that  an argument between defendant and his wife 
ensued, that  defendant left the house about 6 o'clock, a t  which time 
his wife was lying sprawled out on the settee. Defendant stated he 
had then gone to the liquor store and had purchased a pint of 
liquor, following which he just rode around and drank. Defendant 
identified the butcher knife which had been found in the kitchen of 
his home as his, but expressly denied that  he had ever cut his wife 
or that  he knew who had done it. Following the giving of this state- 
ment and during a general conversation a t  the police station, de- 
fendant offered to show the police officers a scar on his stomach. 
When he pulled his shirt open, the officers observed blood on his 
undershirt. They then asked him if they might see the rest of his 
underclothes, a t  which time blood mas also observed on his under- 
shorts. Defendant gave no explanation to the officers or to his son 
as to how he got the blood on his underclothes. 

The State offered the testimony of a blood-typing specialist from 
the FBI  who testified he had examined blood samples taken from 
the body of the deceased and had determined the blood of the de- 
ceased to be group "AB". He had examined a blood specimen of the 
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defendant and determined the defendant's blood to be group "0". 
This witness then testified that  he had made examination of the 
blood spots on the deceased's garments, on the sheets in the bed- 
room, and the blood on the butcher knife, and these were all found 
to be group "AB". Likewise he had examined the blood on the un- 
derclothing worn by defendant and this was also found to be group 
"AB", the same as that  of the deceased. 

The defendant remained a t  the police station from the time he 
arrived there a t  approximately 1:30 a.m. on 4 August 1967 until 
about 9:30 a.m. the following morning, when he accompanied the 
police officers back to his home. Upon making a further search, the 
officers found an empty Vodka bottle under a chest of drawers in 
the bedroom. An employee of the County ABC Board testified that 
the defendant had come into the store between 7:15 and 8:00 p.m. 
on the evening of 3 August 1967 and witness had sold him a pint of 
Vodka. This witness identified the bottle found in the bedroom as 
being a bottle sold from his register on 3 August 1967. 

At the close of the State's evidence, defendant moved for non- 
suit which was denied. The jury returned a verdict of guilty of 
manslaughter. From a judgment of imprisonment thereon, defend- 
ant appealed, assigning as error the court's refusal to grant de- 
fendant's motion of nonsuit and making certain other assignments 
of error as noted in the opinion. 

T. W. Bruton, dttorney General, by Bernard A. Harrell, Assist- 
ant Attorney General, for the State. 

Russell E. Tzoiford, 0. C. Abbott, and John S. Kisiday, for de- 
fendant appellant. 

PARKER, J. Defendant's first assignment of error relates to the 
admission into evidence of clothing worn by defendant on the night 
of his wife's death. Defendant contends that these articles of cloth- 
ing were removed from his person by the police officers without a 
search warrant, a t  a time when he was highly intoxicated, and prior 
to his arrest. For these reasons, defendant contends the articles 
could not legally be admitted into evidence or exhibited to the jury. 
I n  support of his contention, defendant cites the following from 47 
Am. Jur., Searches and Seizures, § 53, p. 533: 

"The constitutional guaranties against all unreasonable 
searches or seizures secures every citizen against a search of 
his person not plainly authorized by some law. A search of the 
person, however, without a warrant, in connection with a law- 
ful arrest, and the taking from the arrested person the instru- 
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ments found in his possession which were used in connection 
with the crime is not an unreasonable search or an illegal 
seizure. No search of the person or seizure of any article found 
thereon can be made on mere suspicion that  the person searched 
is violating the law, or without a search warrant, unless and 
until the alleged offender is in custody under a warrant of ar- 
rest or shall be lawfully arrested without a warrant as au- 
thorized by law." 

Defendant contends that  a t  the time his bloody underclothing 
was first observed by the police and his clothing was taken from 
him, he was in the police station only for purpose of questioning 
and had not yet been placed under arrest. Therefore, he contends, 
the search of his person and the seizure of his clothing could not 
have been made as an incident to his arrest. But even so, in this 
case the bloody underclothing was not discovered by the police offi- 
cers as a result of any search being made by them of defendant's 
person. Rather, the defendant voluntarily exhibited his undercloth- 
ing to them while, for whatever reasons of his own, he was engaged 
in showing them scars upon his body. When the incriminating article 
is in plain view of the officers or is revealed by the voluntary act of 
the defendant, no search is necessary and the constitutional guaranty 
does not apply. State v. Kinley, 270 N.C. 296, 154 S.E. 2d 95. 

Defendant contends, however, that his act in revealing his un- 
derclothing to the officers was not voluntary, because he was too in- 
toxicated a t  the time to exercise a free volition. But even if this be 
true, drunkenness provides the drinker with no constitutional cloak 
of privacy not available to his sober brothers. Incriminating articles 
which are plainly in view of the police may be observed by t,hem. 
They would be derelict in their duties if they failed to do so. And i t  
makes no difference that the articles are disclosed to view by the ir- 
rational motives of a drunk, rather than by the calculated actions 
of his sober brother. In  either case, nothing in the Constitution or 
in our laws relating to searches and seizures requires that the police 
close their eyes and refuse to see what is plainly in sight. 

Furthermore, the record before us simply does not support de- 
fendant's contention that his act in disclosing his underclothing to 
the police was other than intelligently and voluntarily committed. 
This occurred after he had accompanied the police officers to the 
police station, after he had been given the Miranda warnings, and 
after he had voluntarily given a lengthy statement which he later 
permitted to be introduced without objection a t  his trial. Examina- 
tion of that  statement shows conclusively that  the defendant was 
not so intoxicated a t  the time he gave i t  but that  he could answer 
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que~tions coherently and intelligently. Nothing in the record would 
indicate that  when he later showed the officers his underclothing he 
had become any more intoxicated or any less capable of voluntary 
and intelligent action. There was no error in aIlowing introduction 
in evidence of the incriminating articles. 

Defendant's second assignment of error relates to certain ques- 
tions asked of witnesses by the trial judge during the course of the 
trial. "A trial judge has undoubted power to interrogate a witness 
for the purpose of clarifying matters material to the issues. . . . 
He should exercise such power with caution, however, lest his ques- 
tions, or his manner of asking them, reveal to the jury his opinion 
on the facts in evidence and thus throw the weight of his high office 
to the one side or the other." I n  Re Will of Bartlett, 235 N.C. 489, 
70 S.E. 2d 482. 

The first questions asked by the judge to which the defendant 
points as constituting an expression of opinion by the court were 
three questions directed to the police officer who was testifying con- 
cerning the second search he had made of defendant's home, a t  
which time the Vodka bottle had been found under the chest of 
drawers in the bedroom. These questions merely clarified that the 
police officer had not looked under the chest when he had first 
searched the premises on the preceding night and therefore he was 
simply in no position to say whether the bottle was or was not 
there a t  the time of the first search. These brief questions and the 
answers elicited served to clarify the testimony of the witness and 
were certainly in no way prejudicial to the defendant. 

The only other questions asked by the court to which defendant 
now takes exception were directed to Dr. Weeks, the Coroner, as 
follows : 

"Q. In  connection with what you have previously been 
asked, do you have an opinion as to the maximum distance a 
person could have walked with a wound such as you found in- 
flicted on the person of the deceased? 

"A. It was my opinion, Judge, that she would not have 
walked. I think there may have been some agonal involuntary 
movement after such a wound, but as far as coordinated pur- 
poseful movements, certainly in my opinion most unlikely. 

"Q. If you will look a t  that butcher knife on the tabIe. 
"A. Can I pick this up?" 

"Q. Yes. Do you have an opinion satisfactory to yourself 
as to whether or not the wound which you found on the body 
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of Mrs. Colson could have been made by an instrument of that 
kind and character? 

"A. Yes, sir, I do. 

"Q. What is your opinion? 
"A. I think it could have.'' 

Previous to  the asking of these questions by the court, the wit- 
ness had testified on direct examination from the Solicitor, and had 
been cross-examined by counsel for the defendant, as to the length 
of time a person who had received a wound such as he found on the 
body of the deceased could have lived after receiving such a wound. 
He had also testified without objection from the defendant that in 
his opinion such a person would not have been able to walk. The 
brief questions directed to him by the court. while certainly perti- 
nent to the case, served to clarify his previous testimony. These 
very limited and brief questions asked by the judge did not, in our 
opinion, lead the jury to believe that the court was expressing an 
opinion as to the defendant's guilt. There was not here such repeated 
or prolonged questioning of witnesses by the court as the Supreme 
Court has found to be objectionable in other cases. See, State v. 
Lea, 259 N.C. 398, 130 S.E. 2d 688. 

Defendant next assigns as error the trial court's failure to in- 
struct the jury on the statutory duties of Coroncrs set forth in G.S. 
152-7, as the counsel for defense had requested. These statutory 
duties were not a t  issue in this case. It was not error for the court 
to refuse to instruct the jury concerning them. 

Defendant finally contends that the trial court committed error 
in refusing to grant his motion of nonsuit. Defendant points out 
that the evidence introduced by the State was all circumstantial, 
and he contcnds that evcn taken in the light most favorable to the 
State the evidence merely raises a suspicion as to the defendant's 
guilt and fails to exclude every other reasonable hypothesis. How- 
ever, to withstand a motion of nonsuit in a criminal case i t  is not 
required that the evidence exclude every reasonable hypothesis 
other than that of defendant's guilt. I t  is required that there be sub- 
stantial evidence of all material elements of the offense, and it is 
immaterial whether the substantial evidence is circumstantial or di- 
rect or both. As was said by Higgins, J., in State v. Stephens, 244 
N.C. 380, 93 S.E. 2d 431: 

"To hold that the court must grant a motion to dismiss un- 
less, in the opinion of the court, the evidence excludes every 
reasonable hypothesis of innocence would in effect constitute 
the presiding judge the trier of the facts. Substantial evidence 
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of guilt is required before the court can send the case to the 
jury. Proof of guilt beyond a reasonable doubt is required be- 
fore the jury can convict. What is substantial evidence is a 
question of law for the court,. What that evidence proves or 
fails to prove is a question of fact for the jury." 

In this case there was substantial evidence of all the material ele- 
ments of the crime with which defendant was charged. 

The death of deceased and the cause of her death, the puncture 
wound in her chest, were established by unchallenged evidence. A 
butcher knife was found in the kitchen, stained with blood of the 
blood type of the deceased. The size and depth of the wound on the 
deceased's body which caused her death was the type of wound which 
would have been made by stabbing with the butcher knife. It is a 
reasonable inference that this knife was the murder weapon. There 
was evidence defendant had been arguing with his wife on the night 
in question. Blood of the type of the deceased was found in the bed- 
room, a reasonable inference being that this was the place where she 
was stabbed. A Vodka bottle which defendant had purchased was 
found in the bedroom under a chest of drawers, the reasonable in- 
ference being that defendant himself had returned to his home and 
entered the bedroom. Blood of the t v ~ e  of the deceased was found 
on the defendant's underclothing, thevrLasonable inference being that 
defendant was not only a t  home, but was very near his wife a t  the 
time she was stabbed. Defendant, without any prompting, asked the 
Police Chief if his wife had been stabbed with a butcher knife. When 
all facts, and each permissible inference from each fact in evidence, 
are put together, there is certainly substantial evidence of all ma- 
terial elements of the offense sufficient to withstand the motion of 
nonsuit. It was for the jury to determine whether the evidence estab- 
lished defendant's guilt beyond a reasonable doubt. It was not error 
for the court to submit the case to the jury. 

Defendant has assigned as error certain portions of the judge's 
charge to the jury. Examination of the charge as a whole reveals 
that i t  was clear, correct, and without error. Out of abundance of 
precaution, defendant's counsel has also noted a large number of 
other exceptions in the record. However, these are taken as aban- 
doned by him, since they are not set out in appellant's brief, nor is 
any reason or argument stated or authority cited in support of them. 
Rule 28; Rules of Practice i.n the Court of Appeals of North Car- 
olina. 

In the trial of this case we find 
No error. 

MALLARD, C.J., and BROCK, J., concur. 
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0. G. TI-IOMPSON & SONS, INC., v. KOURP HOSIERY MILLS, INC., AND 
C. B. SMITH TRADING AS SMITH ROOFIKG COMPANY, IPTDNIDUALLY, 
AND C .  B. SMITH ROOFING COMPANY. INC., ADDITIONAL DEFENDANTS. 

(Filed 12 Jane 1968.) 

1. Pleadings 5 1% Plaintiff's cross-action i n  t o r t  held misjoinder of 
part ies  and  causes. 

In an action by a general contractor against the owner of a hosiery 
mill to recover the unpaid balance under a contract for the construction 
of a n  addition to the mill, the defendant in its counterclaim alleged that 
plaintifC contracted to protect the property and operations of the defend- 
ant during the construction and that plaintiff negligently failed to pro- 
tect the property from a rainstorm, thereby entitling defendant to offset 
its damages against the contract price. P l a i n t s  thereafter asserted by 
reply a cross-action against its roofing subcontractor for negligence in 
failing to make the roof watertight. IfeZd: Defendant's demurrer to plain- 
tiff's cross-action against the subcontractor for misjoinder of parties and 
causes is properly sustained, since defendant's counterclaim arises out of 
the contract upon which plaintiff brings the action, while plaintiff's cross- 
action against the additional defendant is a seuarate and distinct cause 
of action to whidl the original defendant is not privy. 

2. Pleadings § 8- 
Where the contract betwcen a general contractor and the owner of prop- 

erty includes the contractor's agreement to take all necessary precau- 
tions to protect the owner's property during the course of construction, 
the agreement becomes a necessary and integral part of the contract, and 
allegations of the owner in a counterclaim that it was damaged by the 
contractor's failure tu protect its property from the elements state a cause 
of action ex contractu and not in tort. 

APPEAL by plaintiff from Carr, J., 13 November 1967 Civil Ses- 
sion of Superior Court of ALAMANCE. 

This is a civil action to recover an amount allegedly due plain- 
tiff, a general contractor, representing the unpaid balance under a 
contract for the construction of an addition to the Koury Hosiery 
Mills, Inc. plant in Burlington. Koury filed answer containing a 
counterclaim and offset bascd upon allegations that i t  was agreed 
that Koury would continue its manufacturing operations and ad- 
ministrative work and the additional construction would be so de- 
signed and performed as not to interfere therewith, plaintiff agree- 
ing to take all necessary precautions to protect defendant's property 
during construction; that personal property and supplies of Koury 
which were stored in its ofice area were damaged during the course 
of construction; that the damage rcsulted from water getting into 
the area aftcr a rainstorm; that plaintiff "ncgligently and in breach 
of its contract with the defendant, failed to take proper action to 
protect the exposed properties of the defendant from the elements"; 
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that the damage to Koury's property "was caused and brought about 
solely by the negligent acts of the plaintiff which were in direct 
breach of its contract with this defendant in connection with the de- 
sign and construction of the additions to its plant and office". 

Plaintiff filed a reply in which i t  asserted a cross action, based 
upon primary-secondary liability against C. B. Smith, Trading as 
C. B. Smith Roofing Company, Individually, and C. B. Smith Roof- 
ing Company, Inc. (hereinafter called additional defendants), the 
subcontractor of plaintiff for all roofing work necessary to the con- 
struction. The cross action alleged, in substance, that the subcon- 
tractor was an independent contractor; that prior to the rainstorm 
from which water entered the office space, the subcontractor's work- 
men left the job site when they knew, or in the exercise of ordinary 
care, should have known that at  that stage of construction the 
joinder of the roof over the addition was not such as to render the 
roof watertight along the line of joinder; that the equipment neces- 
sary to make i t  watertight was available a t  the job site but the sub- 
contractor's workmen left and did not return until after the rain- 
storm had occurred. The cross action further alleged in the alterna- 
tive that if the plaintiff were found to be negligent in any manner 
with respect to the entry of the water and if Koury were found to 
have been damaged thereby, that the negligence of the subcontractor 
(additional defendants) contributed to and was one of the proxi- 
mate causes thereof and plaintiff mould be entitled to contribution 
from the additional defendants. 

The original defendant, Koury, filed a demurrer to the cross 
action and also a motion to strike portions of plaintiff's further re- 
ply and cross action. The additional defendants also filed a motion 
to strike portions of the cross action. 

Upon hearing, the court sustained the demurrer to the cross ac- 
tion and pursuant to this ruling, no determination was made of the 
motions to strike. Plaintiff demurred ore tenus to the counterclaim 
and offset contained in original defendant's answer. This demurrer 
was overruled. From the order sustaining the original defendant's 
demurrer to cross action asserted by the plaintiff against the addi- 
tional defendants, plaintiff appealed. 

Allen and Allen; Jordan, Wright, Henson and Nichols; and Wil- 
liam B. Rector, Jr.  by William B. Rector, Jr., for plaintiff appellant. 

Sanders & Holt by W. Clary Halt and R. Chase Raiford for de- 
fendant Koury Hosiery Mills, Inc., appellee. 

MORRIS, J. The sole question presented by this appeal is one 
of interpretation of pleadings. The plaintiff contends that the orig- 
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inal defendant's counterclaim and offset sounds in tort, and i t  is, 
therefore, permissible to implead the additional defendants upon a 
primary-secondary liability consideration or, alternatively, for con- 
tribution as a joint tort feasor. The original defendant, on the other 
hand, contends that the cause of action stated in the counterclaim 
and setoff asserted by i t  is in contract; and, therefore, there is a de- 
fect of parties and causes of action since the additional defendants 
were under no contractual obligation with the original defendant, 
and the matters contained in the cross action pertained solely to 
matters and things existing between the plaintiff and additional de- 
fendants; that there is no connection whatsoever with the relief 
sought by the plaintiff against the additional defendants and the 
original defendant; that the controversy between the said parties 
does not involve the controversy between the plaintiff and the orig- 
inal defendant as alleged in the pleadings between said parties. 

Plaintiff alleges a contract between it and the original defend- 
ant, a balance due thereon, demand therefor, failure to pay, and that 
"no portion or part thereof is subject to any setoff or counterclaim". 
The complaint also alleges that defendant "without justification, 
withheld from the amount due the plaintiff pursuant to said con- 
tract" the balance allegedly due and sued for in this action. The 
original defendant, by answer, admitted the contract but denied 
that construction was completed in all respects as agreed, denied 
that any sum was withheld without justification, denied that any 
balance was due, denied the allegation that no portion of the bal- 
ance due was subject to setoff or counterclaim and, in its further 
answer, counterclaim and offset, averred that the contract between 
the parties included an agreement that defendant would continue its 
manufacturing operations and administrative work in the existing 
plant and office and that the plaintiff would take all necessary pre- 
cautions to protect the existing properties and operations of the 
original defendant during the construction. The original defendant 
additionally averred that plaintiff knew there were supplies in the 

\ existing facilities; that although notified by defendant that these 
supplies had been left exposed when there was imminent probability 
of rain, plaintiff failed to take necessary precautions as i t  agreed to 
do and defendant's supplies and properties were damaged by water; 
that the damage resulted from plaintiff's negligent breach of the 
contract and defendant is entitled to offset its damages against the 
contract price; that defendant had tendered a check to plaintiff for 
the balance due less its damage and by reason of the payment and 
offset i t  was not indebted to plaintiff. 

The counterclaim sounds in contract and not in tort. Here, the 
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contract between the parties included the agreement of the con- 
tractor to take all necessary precautions to protect the property of 
the owner while the addition was being constructed. This agreement 
was a necessary and integral part of the contract because the owner 
intended to continue its operations in its existing facilities while 
the addition was being constructed and the contractor agreed to 
perform the construction so as not to interfere with this continued 
operation. This is not the situation in Peele v. Hartsell, 258 N.C. 
680, 129 S.E. 2d 97, relied on by plaintiff. There the complaint al- 
leged that defendant contracted to move their house trailer some 82 
miles for a consideration of $30.00; that i t  was implied in the con- 
tract with defendant that defendant would use due care in moving 
the trailer so as not to damage i t  in the performance of the contract. 
The complaint then set forth a series of alleged negligent acts of 
defendant in moving the trailer; i.e., attempted to move the trailer 
in a circle over soft earth when i t  could have been backed over solid 
ground; that he should have known that i t  could not be moved in 
safety over such wet, mushy ground; that as a result i t  became par- 
tially buried in mud; that defendant then further was negligent in 
pulling the trailer out of the mud a t  an angle with a wrecker. The 
opinion of the Court by Justice Sharp, in stating that the cross ac- 
tion was in tort and not in contract, quoted from Jackson v. Central 
Torpedo Co., 117 Okla. 245, 246 Pac. 426: 

" 'If the transaction complained of had its origin in a contract 
which placed the parties in such a relation that, in attempting 
to perform the promised service, the tort was committed, then 
the breach of the contract is not the gravamen of the suit. The 
contract in such case is mere inducement, creating the state of 
things which furnishes the occasion of the tort, and in all such 
cases the remedy is an action on the case. For illustration, take 
the contract of a carpenter to repair a house, - the implication 
of his contract is that he will bring to the service reasonable 
skill, good faith, and diligence. If he fails to do the work, or 
leaves the house incomplete, the only remedy against him is ex 
contractu; but suppose he, by want of care or skill, destroys or 
wastes material, or makes the repairs so unskillfully as to dam- 
age other portions of the house; this is tort, for which the con- 
tract only furnished the occasion. Mobile L. Ins. Co. v. Randall, 
74 Ala. 170.' " 

Here, the plaintiff, as a part of the contract, specifically agreed 
to use all necessary precaution to protect the existing properties of 
original defendant during construction of the addition. Possible dam- 
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age to these properties by reason of the construction of the addition 
was within the contemplation of the parties a t  the time of the mak- 
ing of the contract. 

The counterclaim and offset of the original defendant is based 
upon the same contract upon which the plaintiff brings the action. 
However, the cross action of the plaintiff against the additional de- 
fendants is based upon an entirely different contract between them 
in which the original defendant has no interest and to which it is not 
privy. There is, therefore, a misjoinder of parties and causes. The 
two causes of action are separate and distinct and set up against 
different parties. Rose v. Warehouse Co., 182 N.C. 107, 108 S.E. 389; 
Schnepp v. Richardson, 222 N.C. 228, 22 S.E. 2d 555. 

An issue as to primary and secondary liability does not arise in 
this case nor is G.S. 1-240, permitting the bringing in for contribu- 
tion of a joint tort feasor, applicable. Gaither Corp. v. Skinner, 238 
N.C. 254, 77 S.E. 2d 659; Durham v. Engineering Co., 255 N.C. 98, 
120 S.E. 2d 564. 

The ruling of the court below sustaining original defendants de- 
murrer to plaintiff's cross action is 

Affirmed. 

CAMPBELL and PARKER, JJ., concur. 

WILLIAM R. BYNUM v. ONSLOW COUNTY. 

(Filed 12 June 1968.) 

1. Pleadings 3 12- 
In ruling upon a demurrer the court may not consider matters extrinsic 

to the pleading even though the parties stipulate and agree that such mat- 
ters may be considered. 

2. Negligence 3 20- 
An allegation that defendant "negligently operated" a fog machine so 

that the wind carried DDT into plaintiff's fields and damaged his crops 
fails to state a cause of action based upon negligence, the facts consti- 
tuting the negligence not being particularly alleged. 

3. Eminent  Domain 9 2; Counties 8 9- 
Where defendant county, acting in a governmental capacity, sprayed 

chemicals for the purpose of controlling mosquitoes, some of the chem- 
icals drifting onto plaintiff's land and damaging his crops, there has been 
no taking of plaintiff's property for which plaintii  way maintain an a c  
tion for compensation without the county's consent, the crop damage re- 
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sulting from a single tortious act and no permanent servitude having been 
imposed on plaintiff's property. 

APPEAL by plaintiff from Copeland, S.J., 23 October 1967 Civil 
Session of ONSLOW Superior Court. 

Plaintiff's complaint alleged: The plaintiff is owner and operator 
of a dairy farm in Onslow County. On 8 August 1960 the defendant 
County through its agents and employees operated a DDT fog ma- 
chine along White Oak River Road on which plaintiff's dairy is lo- 
cated. On that date plaintiff had corn growing in a field adjoining 
the road. The corn was ready to be cut for silage. The DDT fog 
put out by defendant's machine was carried by the wind into and 
over the field of plaintiff's silage corn, rendering the same unfit for 
dairy feed, and thereby plaintiff was damaged. 

Paragraphs 6, 7, 8 and 9 of the complaint are as follows: 

"6. That the DDT fog put out by the defendant's machine 
was carried by the wind into and over the field of silage corn, 
rendering the same unfit for dairy feed; and this plaintiff was 
forced to go into the open market and purchase feed to replace 
that damaged as alleged herein. 

"7. That the defendant knew or should have known that 
the plaintiff operated a dairy on White Oak River Road or 
Rural Road 1331, and that, as a dairy farmer, he grew corn for 
silage; and the defendant knew or should have known that a 
field of corn sprayed with solution such as was sprayed by the 
fog machine would render a field of corn unfit for silage. 

"8. That the plaintiff is informed, believes and upon such 
information and belief alleges that the defendant through its 
agents and employees had full knowledge of or should have 
known the facts alleged in the preceding, and that the defend- 
ant, through its agents and employees, negligently operated the 
fog machine in a manner that the wind carried the fog deep into 
this plaintiff's fields causing the damage hereinafter alleged. 

"9. That the plaintiff is further informed, believes and so 
alleges that actions of the defendant, through its agents and em- 
ployees, amounted to a taking of this plaintiff's property for 
which this plaintiff alleges he is entitled to recover.'' 

Plaintiff seeks to recover of defendant the sum of $2,693.17 as 
damages. 

Defendant filed answer denying the material allegations of the 
complaint. By amendment to its answer defendant specifically pleaded 
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governmental immunity from liability and that such immunity had 
not been waived by defendant by securing liability insurance pur- 
suant to G.S. 153-9(44). The parties also entered into stipulations 
wherein i t  was agreed tha.t on the date alleged in the complaint 
plaintiff was the owner and operator of the dairy farm; that on said 
date Onslow County through its employees caused DDT to be 
sprayed on two fields of corn which plaintiff had raised for silage; 
that  a t  that time Onslow County was acting in its governmental ca- 
pacity; that the corn mas eventually harvested or disposed of; and 
'(that the plaintiff is trying this case on the theory of a taking and 
not upon the theory of negligence." 

At the hearing of the case defendant demurred ore tenus to 
plaintiff's complaint. From the judgmcnt sustaining the demurrer 
and allowing plaintiff 30 days within which to amend his complaint, 
plaintiff appealed. 

Turner and Harrison by Fred W .  Harrison, attorneys for plaintiff 
appellant. 

E. W.  Summersill and James R. Strickland, attorneys for defend- 
ant appellee. 

PARKER, J. The parties have entered into certain stipulations, 
including a stipulation that plaintiff is "trying this case on the 
theory of taking and not upon the theory of negligence." However, 
in ruling upon a demurrer to a pleading, the court may not consider 
matters extrinsic to the pleading, even though the parties stipulate 
and agree that such matters may be considered. Lane v. Griswold, 
273 N.C. 1, 159 S.E. 2d 338. We therefore first consider the sufficiency 
of plaintiff's complaint to allege a cause of action based upon neg- 
ligence. 

The only allegation of negligence contained in the complaint is 
in paragraph 8, as follows: 

". . . that the defendant, through its agents and employees, 
negligently operated the fog machine in a manner that  the wind 
carried the fog deep into this plaintiff's fields causing the dam- 
age hereinafter alleged." 

This is a bare conclusion of law. No facts are alleged setting forth 
in what manner the defendant's agents and employees were negli- 
gent in operation of the fog machine. "In an action or defense based 
upon negligence, i t  is not sufficient to allege the mere happening of 
the event through the negligence of the party and calling i t  negli- 
gence. The facts constituting the negligence should be alleged in par- 
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ticular." 1 McIntosh, N. C. Practice 2d, § 989. Quite apart from 
the defense of governmental immunity, the complaint fails to state 
any facts sufficient to constitute a cause of action based upon neg- 
ligence. 

Plaintiff contends that his complaint states a good cause of ac- 
tion on the theory that he has alleged facts which show a taking of 
his property by the defendant County for which he has a constitu- 
tional right to be compensated. In his brief he recognizes that the 
defendant County had the right to use DDT spray in an effort to 
control mosquitoes within its boundaries and that this is a proper 
governmental function. He contends that when the County in exer- 
cise of that function performs acts which damaged his property or 
reduced its value, there occurred an "inverse condemnation" of his 
property for which he had a right to seek redress in the courts. In  
support of this contention he cites the following language from Char- 
lotte v. Spratt, 263 N.C. 656, 140 S.E. 2d 341: 

"The legal doctrine indicated by the term, 'inverse condem- 
nation,' is well established in this jurisdiction. Where private 
property is taken for a public purpose by a municipality or 
other agency having the power of eminent domain under cir- 
cumstances such that no procedure provided by statute affords 
an applicable or adequate remedy, the owner, in the exercise of 
his constitutional rights, may maintain an action to obtain just 
compensation therefor." 

Examples of "inverse condemnation" actions in which the prop- 
erty owner was held to be entitled to compensation for the taking 
of his property may be found in Portsmouth Harbor Land and Hotel 
Co. v. United States, 260 U.S. 327, 43 S. Ct. 135, 67 L. ed. 287 (erec- 
tion and maintenance of a United States fort and a battery thereon 
and firing guns over petitioner's land) ; United States v. Causby, 
328 U.S. 256, 66 S. Ct. 1062, 90 L. ed. 1206 (frequent low level 
flights over plaintiff's land of U. S. government planes engaged in 
landing a t  and leaving a government airport) ; McKinney v. High 
Point, 237 N.C. 66, 74 S.E. 2d 440 (erection and maintenance of a 
City water storage tank on property nearby to plaintiff's residence) ; 
Eller v. Board of Education, 242 N.C. 584, 89 S.E. 2d 144 (con- 
struction and maintenance on school property of a septic tank which 
caused sewage to seep onto plaintiff's adjacent land); Insurance 
Co. v. Blythe Brothers Co., 260 N.C. 69, 131 S.E. 2d 900 (discharge 
of numerous explosions upon rock stratum in close proximity to 
plaintiff's dwelling house incident to construction of a City sewer- 
age system). 
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In  all of these cases the acts of the sovereign in exercise of its 
governmental powers resulted in the imposing of some more or less 
permanent servitude upon plaintiffs' property sufficient for the court 
to find that there had been a taking of a property interest from the 
citizen by the sovereign. The acquisition by the sovereign of such 
an interest, and not the mere incidental damage to the citizen's 
property by the tortious acts of sovereign's agents, is required before 
there is a compensable taking of property. Admittedly the line be- 
tween the two types of situations may not always be precise. As 
was said by the court in Harris v. United States, 205 F. 2d 765: 

"A compensable taking under the federal constitution, like 
the phrase 'just compensation' is not capable of prccise defini- 
tion. And the adjudicated cases have steered a rather uneven 
course between a tortious act for which the sovereign is im- 
mune except insofar as i t  has expressly consented to bc liable, 
and those acts amounting ta an imposition of a servitude for 
which the constitution implies a promise to justly compensate. 
Generally i t  is held that a single destructive act without a de- 
liberate intent to assert or acquire a proprietary interest or 
dominion is tortious and within the rule of immunity." 

We think that the principles expressed in the Harris case are con- 
trolling here. In that case, as in the case before us, plaintiff's crops 
were damaged by the drifting onto his lands of chemicals being 
sprayed by the government's agents in the exercise of proper govern- 
mental functions. The court affirmed the District Court's holding 
that inasmuch as there had been only one spraying operation in the 
area and there was no anticipated spraying of such nature in the 
foreseeable future, the act complained of resulted in no taking of 
plaintiff's property such as to require payment of compensation. The 
court said: 

"13ut we do not understand that a single isolated and unin- 
tentional act of the United States resulting in damage or de- 
struction of personal property amounts to a taking in a con- 
stitutional sense. It is, we think, rather a tortious act for which 
the government is only consensually liable. 

"We agree with the trial court that the single act of the 
spraying operation fell short of a taking within the meaning of 
the Fifth Amendment. If the result leaves a wrong by the sov- 
ereign without a judicial remedy, the deficiency lies in the 
limited scope of the government's tort liability. It does not 
justify the extension of the contractual liability of the govern- 
ment beyond its intended scope." 
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In cases involving similar facts other courts have also denied re- 
covery. Columbia Basin Orchard v. TJnited States, 132 F.  Supp. 
707; St .  Francis Drainage District v. Austin, 227 Ark. 167, 296 S.W. 
2d 668; N e f f  v. Imperial Irrigation District, 142 Cal. App. 2d 755, 
299 P. 2d 359; Angelle v. State, 212 La. 1069, 34 So. 2d 321. 

The case of Rhyne v. Mount Holly, 251 N.C. 521, 112 S.E. 2d 
40, relied on by the plaintiff, is distinguishable from the case before 
us and is not here controlling. In that case the damages to the plain- 
tiff resulted from a direct physical invasion of his land by the City's 
agents, who brought a bulldozer thcreon and scraped away substan- 
tially all plants growing thereon, including a large number of oak 
trees. The court, a t  page 527, said: 

"The test of liability is whether, notwithstanding its acts are 
governmental in nature and for a lawful public purpose, the 
municipality's acts amount to a partial taking of private prop- 
erty. If so, just compensation must be paid. Where, as here, the 
acts complained of consist of the physical destruction of trees 
on plaintiff's property, there can be no doubt but that a partial 
taking of plaintiff's property then occurred." 

In the case before us there was no entry upon plaintiff's land and 
no taking of physical control of his property. 

The judgment of the trial court is affirmed with leave to the 
plaintiff to amend his complaint within 30 days after the certifi- 
cation of this opinion if he feels so advised. 

Affirmed. 

CAMPBELL and BROCK, .JJ., concur. 

-- 

ETHEL SAUNDERS BUTLER v. EUGENE STOKES BUTLER. 

(Piled 12 June 1968.) 

1. Divorce and Alimony 3 16-- Evidence held sufficient for jury in 
action for alimony without divorce based upon indignities to the 
person. 

In an action for alimony without divorce pursuant to G.S. 50-16 [now 
repealed], evidence of the wife that during the week that she and defeud- 
ant husband lived together after their marriage he repeatedly requested 
that she assure him that she would be true and faithful to him and that 
she reiterate her marriage vows, that he repeatedly told plaintiff to talk 
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t o  no one without his consent and that if she wanted to go to the store 
Be would g o  with her or send someone, that defendant locked the door 
and would not allow her to leave, that defendant would allow her to 
watch only certain television programs, that defendant frequently told 
plaintiff about unfaithful women being shot and showed guns to her, that 
the last night she lived with defendant he had her repeat her marriage 
vows a t  least every hour, that plaintiff performed general housekeeping 
during the week of the marriage, and that she was not unfaithful and 
did not quarrel with defendant, is held sufficient to he snbmitted to the 
jury on the issue of whether defendant offered such indignities to the 
person of plaintiff so as  to render her condition intolerable and her life 
burdensome. 

An action for alimony without divorce under former G.S. 50-16 based 
upon indignities t o  the person of the plaintif€ may be instituted as  soon 
a s  the grounds have occurred, the period of time during which the in- 
dignities must have continued arid persisted not being fixed by any spe- 
cific test, i t  only being necessary that they have been repeated and con- 
tinued for such time as  to render the injured party's condition intolerable 
and burdensome. 

APPEAL by plaintiff from Johnston, J., 4 Dccember 1967 Civil 
Session of FORSYTH County Superior Court. 

This action for alimony without divorce was commenced by the 
plaintiff on 30 March 1966. Alias summons was served on defend- 
ant 24 April 1966. Defendant filed answer 23 May 1966. Apparently, 
no motion for alimony pendente lite was made by plaintiff, and on 
3 July 1967 the defendant moved and was later allowed to amend 
his answer so as to set up a cross action for divorce on the groutids 
that the parties had lived separate and apart from each other for 
more than one year. Upon the call of the case for trial, the parties 
stipulated, among other things, that "the plaintiff's cause of action 
is bottomed on one for alimony without divorce as alleged in the 
plaintiff's complaint, and that the defendant's action is one for an 
absolute divorce as alleged in thc cross action." 

From a judgment of nonsuit as to plaintiff's cause of action, an 
adverse jury verdict and judgment of absolute divorce on defend- 
ant's cross action, the plaintiff appeals. 

W. Scott Buck for p1ainti.f appellant. 
G w y n  & Gwyn by Julius J.  Gwyn for defendant appellee. 

MALLARD, C.J. This case was brought and is decided under the 
provisions of G.S. 50-16. This statute was repealed, effective 1 Oc- 
tober 1967, by Chapter 1152 of the 1967 Session Laws. This repeal- 
ing act was ratified 6 July 1967 and provides that i t  does not apply 
to pending litigation. 
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The pertinent parts of the controlling statute provide that if any  
husband shall separate himself from his wife and fail to provide her 
with the necessary subsistence according to his means and condi- 
tions in life and "be guilty of any misconduct or acts that would be 
or constitute cause for divorce, either absolute or from bed and 
board, the wife may institute an action in the superior court of the 
county in which the cause of action arose to have a reasonable sub- 
sistence and counsel fees allotted and paid or secured to her from 
the estate or earnings of her husband, or she may set up such cause 
of action as a cross action in any suit for divorce, either absolute 
or from bed and board; and the husband may seek a decree of di- 
vorce, either absolute or from bed and board, in any action brought 
by his wife under this section." G.S. 50-16. 

Plaintiff alleges two causes constituting grounds for divorce 
from bed and board which are, as  set out in G.S. 50-7, "if either 
party abandons his or her family" or "offers such indignities to the 
person of the other as to render his or her condition intolerable and 
life burdensome." 

In a lengthy and detailed complaint plaintiff alleges that the 
defendant by his conduct turned the plaintiff out of doors and drove 
her away from his home. However, in her brief she contends that her 
cause of action "stands or falls" upon the allegation and evidence 
relating to the question of whether the defendant offered such in- 
dignities to her person so as to render her condition intolerable and 
her life burdensome. The plaintiff has limited the question on ap- 
peal to a determination of whether the trial judge erred in entering 
a nonsuit of her action. 

"When a wife bases her action for alimony without divorce 
upon one of the grounds listed in the statute pertaining to a 
divorce from bed and board, she must 'meet the requisite' of 
N. C. Gen. Stat. $ 50-7 and the decisions that have interpreted 
it. For example, if she alleges cruel treatment or indignities, 
she not only must setout with particularity the acts which her 
husband has committed and upon which she relies, but also must 
allege, and consequently offer proof, that such acts were with- 
out adequate provocation on her part." R Lee, North Carolina 
Family Law, $ 141 (3rd ed. 1963). 

The following is a summary of the evidence except when quoted. 
Plaintiff, who was 54 years of age, and defendant, who was about 
65 years of age, were married on Friday, 28 January 1966. Plain- 
tiff had been married twice before, and defendant had been married 
to plaintiff's sister for many years prior to her death in the summer 
of 1965. Plaintiff and defendant had not seen each other or written 



N.C.App.1 SPRING SESSION, 1968. 359 

Ito each other after defendant's wife's death until after Christmas in 
I965 when plaintiff and another sister,of hers went to visit the de- 
fendant in his home. Defendant had just had an operation to remove 
a cataract from his eye, and he was experiencing some difficulties 
there in his home. He and an afflicted son, Tony, were living to- 
gether. The defendant and his first wife, plaintiff's deceased sister, 
had eleven children, all of whom were living a t  that time. 

Immediately after plaintiff and defendant were married, they 
went to the defendant's home in Caswell County. When they ar- 
rived, she found that her dead sister's clothes, flowers and other per- 
sonal effects were still in the house. 

On Saturday, the day after the wedding, there came a severe 
snow storm and more snow fell the following week. Her husband did 
not want her to go outside, and she didn't go outside; "it was too 
bad out." 

On Monday defendant's children came and took their mother's 
clothes out. Some of the defendant's children were in and out of the 
house during the day, but in the late afternoon after they all went 
home, the defendant locked the door and repeatedly requested 
plaintiff to assure him she would be true and faithful to him. He 
asked her not to talk to people unless he told her to, and warned her 
t o  lock the door and not let anybody in except the family when he 
was away. He told her he wanted her to do her shopping in Reids- 
ville instead of Burlington and that if she wanted something from 
the grocery store, he would go with her or would send somebody. 
Beginning on her wedding day and every day during the ensuing 
week, he repeated the foregoing to her. They sat up sometimes until 
twelve o'clock and would watch television programs that he wanted 
to  see, but he did not approve of her watching television except cer- 
tain programs. 

He asked her frequently to repeat her marriage vows. On the 
day of their marriage he asked to see some rings she had bought for 
herself. She gave them to him, and he kept them until Thursday. He 
told her that  a man had given her the rings. He asked about her fur 
coat and did not believe her when she said she bought it. 

Plaintiff rearranged chairs and moved some dishes, and he put 
them back where they had been. The plaintiff testified: 

"On Wednesday night. (sic) Mr. Butler didn't feel good and I 
did all I knew to do for him, what he said. Then Thursday eve- 
ning late, I told him I thought I would go home and I was just 
upset and I had a sore throat and I wanted to go home and I 
wanted a doctor and I,wanted to think i t  over; that there was 
something wrong with our marriage. He didn'Q agree with me, 
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but I asked could I have the car to go home. He said no, H 
couldn't. So I called my daughter and she wanted to come and 
get me. I told her no, I would stay till Friday. So I talked tu 
her a while, and then he kept me awake all night long. I didn't 
sleep any Thursday night. He wanted me to say my marriage 
vows. And even if I dozed a little bit, he'd call me. He'd ask 
me where something was. He'd tell me, now, I knew my mar- 
riage vows and I knew that I was supposed to be a faithful and 
loving wife and why was I going. I told him I couldn't live like 
that; that something was happening to us; that he didn't un- 
derstand me and I didn't think he really loved me. He said he 
did. And we just continuously went that way all night long. 
Then he complained with his heart hurting. He wanted me to 
put some salve on him, which I did. He wanted medicine. He 
took different medicines, all kinds. I didn't know his medicine. 
He wanted me to get some of his wife's (sic) medicine and give 
him. I wouldn't do it;  I told him he shouldn't take it, that 
something might happen to him, and I didn't give him that 
medicine. Throughout Thursday night, I repeated some portion 
of my marriage vows a t  Ieast every hour. . . . 
My reasons for not going back were that I couldn't go through 
the mental torture no more. Just every night as quick as he 
would lock that door he'd just have to go through just every 
thing over and over about I married him and I was supposed to 
be faithful, and he'd tell me about how women would get shot 
in the face for not being faithful and he knew that the men got 
off free, and he showed me guns and all of that stuff. I didn't 
want to go back and go through that any more. 

In  the course of my telephone conversation with him on Sun- 
day night I said something to him then about coming and talk- 
ing with me about the situation, but he wouldn't listen to me. 
He talked continuously about my duty was to come back to 
him." 

Plaintiff's evidence also tended to show that she performed gen- 
eral housekeeping work during the week of the marriage, that  she 
was not unfaithful, and that she did not quarrel with the defend- 
ant. And the defendant did not quarrel with her; he just told her 
what to do. 

On Friday morning, 4 February 1966, she returned to Walker- 
town with her son-in-law, and she has not been in good health since. 
From 4 February 1966 she and the defendant have lived separate 
and apart from each other. 
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In  1 Lee, North Carolina Family Law, § 82 (3rd ed. 1963)) we 
find the following: 

"The period of time during which the indignities must have con- 
tinued and persisted is not fixed by any specific test. They must 
be repeated and continued for such time as to render the in- 
jured party's 'condition intolerable and burdensome.' The ground 
of 'indignities to the person' is not directed a t  isolated instances, 
but a t  a course of conduct that is repeated and continued for 
some time. . . . 
I n  an action for alimony without divorce under N. C. Gen. Stat. 
3 50-16, which, among other things, may be based upon a cause 
which constitutes a ground for divorce from bed and board, the 
plaintiff is not required to set forth in hcr complaint that the 
facts have existed for a t  least six months prior to the filing of 
the complaint, as is required under N. C. Gen. Stat. 3 50-8 in 
an action for divorce. The plaintiff can properly institute such 
action as soon as the grounds have occurred or are discovered. 
The verification of the complaint is the same as in ordinary 
civil actions." 

We hold in this case that the evidence taken as true and in the 
light most favorable to the plaintiff is sufficient to require the sub- 
mission to the jury the q~est~ion of whether the conduct of the de- 
fendant was such that i t  resulted in the offering of indignities to 
the person of the plaintiff so as to render her condition intolerable 
and life burdensome. The judgment of compulsory nonsuit is re- 
versed. 

In  view of this disposition of the plaintiff's case, the verdict of 
the jury on the issues submitted and the judgment for absolute di- 
vorce signed herein are set aside and the cause is remanded for a 
new triaI on a11 of the issues necessary to settle the controversies 
arising on the pleadings. 

New trial. 

BROCK and PARKER, JJ., concur. 

XTATB O F  NORTH CAROLINA V. JUNIOR McDOWELL a m  JACK ROGER 
HARRISON AND RAEFORD LBE HILL. 

(Filed 12 June 1W8.) 

1. Burglary and ZTnlawful Breakings § 3- 
I n  bills of indictment charging a violation of G.S. 14-54, the use by the 

solicitor of a n  identifying address for the premises broken into or entered 
Is noted with approval. 
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2. W i n d  Law 5 107- 
A fatal variance between the indictment and the proof is properly 

raised by a motion for judgment as  of nonsuit. 

3. Burglary a n d  Unlawful Breakings 9 fd 

G.S. 14-54 condemns three separate offenses: a person shall be guilty of 
a felony if, with intent to commit a felony or other infamous crime therein, 
(1) he shall break or enter the dwellinghouse of another otherwise than 
by a burglarious breaking; (2) he shall break or enter any storehouse, 
shop, warehouse, bankinghouse, countinghouse, or other building where 
any merchandise, chattel, etc. shall be; or (3) he shall break or enter 
any uninhabited house. 

4. Indictment and Warran t  § 9- 
The State must charge the offense it  intends to prove, since it  is upon 

the offense charged that a defendant must predicate his plea of former 
jeopardy. 

5. Indictment and  Warran t  § 17- 
It is the settled rule that the evidence in a criminal case must corre- 

spond with the allegations of the indictment which are essential and ma- 
terial to  charge the offense. 

6. Burglary and Unlawful Breakings § 3- 
There is a fatal variance between pleading and proof where the indict- 

ment alleges the felonious breaking or entering of a certain storehouse, 
shop, warehouse, etc., occupied by a named person, and the evidence 
tends to show a breaking or entering of the dwelling house of a named 
person, the offense alleged in the indictment being separate and distinct 
from the offense raised by the evidence. G.S. 14-54. 

APPEAL by defendants from Gambill, J., 13 November 1967 Ses- 
sion, DAVIDSON Superior Court. 

The defendant McDowell was charged in a bill of indictment 
(case # 13,524) as follows: 

THE JURORS FOR THE STATE UPON THEIR OATH PRESENT, That 
Junior McDowell, late of the County of Davidson, on the 29th 
day of August, 1967, with force and arms, a t  and in the County 
aforesaid, a certain storehouse, shop, warehouse, banking house, 
countinghouse and building, occupied by one Joel and Juanita 
Loflin, Route 2, Box 170K, Denton, North Carolina, wherein 
merchandise, chattels, money, valuable securities were, and 
were being kept, unlawfully, willfully and feloniously did break 
or enter, with intent the merchandise, chattels, money, valuable 
securities of the said Joel and Juanita Loflin, then and there 
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being found, to steal, take and carry away, contrary to the 
form of the statute in such case made and provided, and against 
the peace and dignity of the State. 

CHARLES T.  KIVETT, Solicitor." 

The defendant Harrison was charged in a bill of indictment (case 
# 13,525) identical in wording except for defendant's name. 

The cases were consolidated for trial in the Superior Court, and 
consolidated for purposes of this appeal. Each defendant is repre- 
sented by separate court-appointed counsel, but they properly con- 
solidated the Record. 

The evidence for the State tended to show a breaking or enter- 
ing  the dwelling house of Joel and Juanita Loflin a t  the address 
given in the bills of indictment. 

At the close of the State's evidence each defendant moved for 
judgment of nonsuit, which motions were denied. At  the close of all 
%he evidence each defendant renewed his motion for judgment of 
nonsuit, and to the denials of their motions each defendant ex- 
cepts and assigns error. 

The jury returned verdicts of guilty as charged as to each de- 
fendant, and from judgments of imprisonment the defendants ap- 
pealed. 

T. W. Bruton, Attorney General by  Millard R. Rich, Jr., Assist- 
a n t  Attorney General, for the State. 

William H. Steed for defendant appellant Junior McDowell. 
Barnes and Grimes by Reamer Barnes, for defendalzt appellant 

J ack  Roger Harrison. 

BROCK, J. At the outset we note with favor that  in the bills bf 
indictment the solicitor used an identifying address for the premises 
in question. State v .  Sellers, 273 N.C. 641, 161 S.E. 2d 15; State 
v. Burgess, 1 N.C. App. 142, 160 S.E. 2d 105. 

The defendants contend there was a fatal variance between the 
proof and the charges in the bills of indictment. A fatal variance be- 
tween the indictment and the proof is properly raised by a motion 
for judgment as of nonsuit. 2 Strong, N. C. Index 2d) Criminal Law, 
3 107, p. 660. The defendants assert that  they were charged with the 
second offense described in G.S. 14-54, and that  the State's evidence 
tended to prove guilt of the first offense described in G.S. 14-54. 
The  statute reads as follows: 

"If any person, with intent to commit a felony or other in- 
famous crime therein, shall break or enter either the dwelling 
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house of another otherwise than by a burglarious breaking; o r  
any storehouse, shop, warehouse, bankinghouse, countinghouse 
or other building where any merchandise, chattel, money, valu- 
able security or other personal property shall be; or any unin- 
habited house, he shall be guilty of a felony . . ." 

The State contends that the use of the words "or other building" 
contained in the second portion of the statute makes that  portion 
sufficiently broad to include a dwelling house. However, we note that,. 
upon another assignment of error in this case, the State contends i t  
was not required to offer evidence of "any merchandise, chattel, 
money, valuable security or other personal property" in the build- 
ing as provided in the second portion of the statute because the  
State proved that  i t  was a "dwelling." These two arguments seem 
to us to lend credence to defendants' arguments that  the first and  
second portions of the statute describe two separate and distinct, 
offenses. 

I n  State v. Mumford,  227 N.C. 132, 41 S.E. 2d 201, Justice Barn- 
hill, later Chief Justice, traced the origin of G.S. 14-54 and points 
out the various amendments thereto. In  1883 the statute was amended 
so as to include, in all material respects, the first portion as i t  now 
appears. I n  State v. Mumfowl,  Justice Barnhill stated: "Thus from 
the beginning, in respect to a dwelling, i t  is the entering otherwise 
than by a burglarious breaking, with intent to commit a felony, 
that  constitutes the offense condemned by the Act." It seems clear 
that the portion of the statute dealing with a dwelling house is dis- 
tinct from the portion dealing with any storehouse, shop, etc., where 
any merchandise, etc., shall be; and that both are distinct from the 
portion dealing with any uninhabited house. 

We construe G.S. 14-54 to condemn three separate felonies n s  
follows: (1) If any person, with intent to commit a felony or other 
infamous crime therein, shall break or enter the dwelling house of 
another otherwise than by a burglarious breaking, he shall be guilty 
of a felony, State v. Slade, 264 N.C. 70, 140 S.E. 2d 723; (2) If any 
person, with intent to commit a felony or other infamous crime 
therein, shall break or enter any storehouse, shop, warehouse, bank- 
inghouse, countinghouse or other building where any merchandise, 
chattel, money, valuable security or other personal property shall 
be, he shall be guilty of a felony; (3) If any person, with intent to 
commit a felony or other infamous crime therein, shall break or en- 
ter any uninhabited house, he shall be guilty of a felony. 

The State further urges that  the defendants were not misled in 
the preparation of their defense because there is no evidence to 
show there were any other structures at the address given in the  
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bills of indictment. Of course, the fact that the evidence does not 
disclose therc were other structures does not exclude the possibility 
that there in fact were others. But, be that as i t  may, the State must 
charge the offense i t  intends to prove; i t  is upon the offense charged 
that a defendant must predicate his plea of former jeopardy. It is 
the settled rule that the evidence in a criminal case must correspond 
with the allegations of the indictment which are essential and ma- 
terial to charge the off'cnse. This rule is based upon the requirements 
that the accused shall be definitely informed as to the charges 
against him, and that he may be protected against another prosecu- 
tion for the same offense. 27 Am. Jur., Indictments and Informa- 
tion, S 177, p. 722. 

If these convictions were allowed to stand upon these bills of in- 
dictment, the defcndants could not successfully plead former jeopardy 
if later charged in bills of indictment with the offense of breaking or 
entering the dwelling house of Joel and Juanita Loflin, as provided 
in the first porkion of G.S. 14-54. The defendants' motions for judg- 
ments as of nonsuit upon the grounds of a fatal variance between 
the offenses charged and the proof should have been allowed. 

This disposition makes unnecessary a discussion of the remain- 
ing assignments of error. 

The State, if i t  elects, may try the defendants upon bills of in- 
dictment properly charging the defcndants with the offense as con- 
demned by the first portion of G.S. 14-54. 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA v. STEVEN DOUGLAS BENTLET. 

(Filed 12 June 1968.) 

1. Criminal Law 5 7+ 
Findings of fact by the trial court upon the coir dire as to the volun- 

tariness of defendant's statements a re  conclusive on appeal if supported 
by competent evidence; whether such facts support the conclusions of the 
court as to voluntariness is a question of law reviewable on appeal. 

2. Same; Criminal Law 5 16- 
Defendant's contention that  he was prejudiced in that the jury was per- 

mitted to view a police waiver form signed by him acknowledging that  
he was advised of his rights is  not considered by the &ur,t of A p  
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peals, the record not indicating that the jury was given the document and 
defendant failing properly to present the question by objection and excep- 
tion duly entered in the record. 

3. Criminal Law § 97- 
There is no abuse of discretion where the trial judge, prior to argu- 

ments of counsel to the jury, permits the State to recall a witness for the 
purpose of introducing additional evidence. 

4. Criminal Law § 10- 
In  a prosecution for uttering a forged check, a remark by the solicitor 

in his argument to the jury that "the defendant was out there robbing" the 
prosecuting witness is held a mere Zapsus Hnguce and is nat, under the 
facts of the case, so grossly unfair a s  to  mislead and prejudice the jury. 

5. Constitutional Law 5 32: Uriminal Law 5 21- 
The failure to grant defendant's recluest for counsel a t  his preliminary 

hearing did not deprive him of any constitutional right. 

APPEAL by defendant from Snepp, J., a t  23 October 1967, Sched- 
ule "C" Criminal Session of MECKLENBURG. 

This is a criminal action prosecuted on two separate bills of in- 
dictment charging the defendant with (1) felonious breaking and 
entering of the premises of Carolox Company, Inc., and the feloni- 
ous larceny of certain property from the premises, etc.; and (2) 
uttering a forged instrument drawn on the Carolox Company, Inc., 
Davidson Road, Davidson, North Carolina, made payable to  Jerry 
F. Abernathy in the sum of $48.15. 

The defendant, through his court-appointed counsel, entered 
pleas of not guilty to both bills of indictment and the trial pro- 
ceeded before a jury. 

The facts necessary for a determination of this case are: The 
Carolox Company, Inc., a manufacturer of heavy machine tools 
and electronic equipment, located on Griffith Street in Davidson, 
North Carolina, was broken into on the night of 23 May 1967. 
When the building was opened the following morning, personnel in 
charge found that there were certain items missing from the busi- 
ness office. Among the missing items was approximately $15.00 in 
cash that had been kept in a lock box. Also missing were 412 un- 
signed payroll checks and 423 general account checks drawn on the 
account of the Carolox Company, Inc. Approximately three months 
later, on 4 August 1967, a check identified as one of the missing 
payroll checks was negotiated by the defendant to Mr. Carl S. 
Mundy, who owned and operated a retail grocery business in 
Mecklenburg County. At the time this check was negotiated, i t  
bore the signatures of Mr. G. S. Beard and Mr. Harold T. Cava- 
naugh, ncither of whom are employees of thc Carolox Company, 
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Inc. The check was made payable to Jerry F. Abernathy and en- 
dorsed in his name by the defendant. 

At the conclusion of the evidence for the State the court granted 
defendant's motion of nonsuit on the charges of felonious breaking 
and entering and larceny, but denied the motion as to uttering a 
forged instrument. Dcfcndant was subsequently found guilty by the 
jury of uttering a forged instrument. He was sentenced to imprison- 
ment under the jurisdiction of the State Department of Corrections 
for not less than five nor more than seven years. 

From the judgment entered, dcfendant appealed. 

T. W. Bruton, Attorney General by Bernard -4. Harrell, Assistant 
Attorney General, for the State. 

Don Davis for defendant appellant. 

MORRIS, J. Dcfendant assigns as error the court's ruling that 
his out-of-court statements to police officers a t  the police station 
were voluntarily made. 

The record discloses that when the State attempted to introduce 
a standard police waiver form signed by the defendant acknowledg- 
ing that he had been properly advised of his constitutional rights be- 
fore interrogation, objection was made by defendant's counsel. 
Counsel then requested that the voluntariness of defendant's state- 
ments be determincd on voir dire. The trial judge excused the jury 
and heard evidence bearing directly on the question of whether the 
defendant's statements to the police were voluntary. At the conclu- 
sion of this evidence hc found the following facts: That defendant 
had been fully adviscd of his constitutional rights; that statements 
made to the police were freely and voluntarily made after he had 
been warned of his rights to remain silent, the fact that any state- 
ment might be used against him, his right to counsel and that the 
State would appoint counsel if he couId not afford one, and of his 
right to discontinue giving information a t  any point without pres- 
ence of counsel. 

The findings of fact by the trial court upon the voir dire as to 
the voluntariness of defendant's statements are conclusive on review 
if supported by competent evidence. State v. Childs, 269 N.C. 307, 
152 S.E. 2d 453. Whether such facts support the conclusions of the 
court as to voluntariness is a question of law reviewable on appeal. 
State v. Fuqua, 269 N.C. 223, 152 S.E. 2d 68. The trial court prop- 
erly excused the jury and heard evidence on voir dire as to whether 
defendant's statements were voluntary, giving defendant opportun- 
ity to testify and offer evidence. We have carefully reviewed the 



368 IN THE COURT OF APPEALS. [ 1 

testimony taken on voir dire and find that there was ample compe- 
tent evidence to support the findings of fact made by the trial judge 
and we further find that these findings of fact support the conclu- 
sion of the court that defendant's statements were voluntarily made. 

Defendant contends that the jury was permitted to view the 
waiver form and that this was prejudicial error. There is nothing 
in the record to indicate that the jury was handed this document. 
No objection or exception was made. This Court will not consider 
questions not properly presented by objection in the record and ex- 
ceptions duly entered. This assignment of error is overruled. 

Defendant's assignment of error no. 2 is taken to the action of 
the trial judge in allowing the State to recall Sergeant Lewis E. 
Robinson of the Mecklenburg County Police Department to give 
additional evidence after he had previously testified. Defendant con- 
tends that this action was so highly irregular and prejudicial to him 
as to require a new trial. 

This Court stated in State v. Brown, 1 N.C. App. 145, 160 S.E. 
2d 508, that the trial judge has wide discretionary power with re- 
spect to the introduction of further evidence a t  the trial. I n  Brown, 
supra, the question involved the introduction of additional evidence 
after both the State and the defendant had concluded their arguments 
to the jury. There, we held the t.ria1 judge acted within the limits of 
his discretion in allowing the evidence to be introduced. We see no 
abuse of discretion in the instant case wherein the trial judge before 
arguments of counsel to the jury, permitted the recalling of the same 
witness. 

Defendant's assignment of error no. 3 is taken to the argument 
of the solicitor to the jury when he said, "The defendant Bentley 
was out there robbing Mr. Mundy . . ." 

"Arguments to a jury should be fair and based on the evidence 
or on that which may be properly inferred from the case. This 
is said in 88 C.J.S. Trial $ 169, a t  337-38: 'However, the liberty 
of argument must not degenerate into license, and the trial 
judge should not permit counsel in his argument to indulge in 
vulgarities; he should, therefore, refrain from abusive, vituper- 
ative, and opprobrious language, or from indulging in invectives, 
or from making any statements or reflections which have no 
place in argument but are only calculated to cause prejudice.' " 
State v. Miller, 271 N.C. 646, 157 S.E. 2d 335. 

We feel, however, that under the facts of this case the remark 
by the solicitor in his argument as above quoted was not so grossly 
unfair as to mislead and prejudice the jury. The general tenor of the 
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trial reflects that this was merely a "slip of the tongue" and not such 
unfairness as to warrant a new trial. 

Defendant assigns as error the failure of the court to appoint 
counsel to represent him at  his preliminary hearing. 

Parker, C.J., in an exhaustive opinion, held in the case of Gasque 
v. State, 271 N.C. 323, 156 S.E. 2d 740, that a preliminary hearing 
is not prerequisite to the finding of an indictment in this State nor 
a critical stage of the proceeding, and a defendant may waive the 
hearing and consent to be bound over to the superior court to await 
grand jury action without forfeiting any defense or right available 
to him; therefore, the denial of defendant's request for counsel a t  
the hearing does not deprive defendant of any constitutional right. 
We cannot see how the facts of this case come outside the rule set 
out in Gasque, supra. This assignment of error is overruled. 

All other assignments of error have been carefully considered 
and are overruled. The evidence offered by the State is amply suffi- 
cient to support the verdict. In the trial below we find 

No error. 

CAMPBELL and BRITT, JJ., concur. 

EDNA C. HEDGECOCK v. HUBERT GRAY FRYE, T/A M & H DISTRIB- 
UTORS, AND MARYLAND CASUALTY COMPANY. 

(Filed 12 June 1968.) 

1. Master a n d  Servant § 91- 
An agreement for the payment of compensation, when approved by the 

Industrial Commission, is as  binding on the parties as  an order, decision 
or award of the Commission. G.S. 97-87. 

2. Same; Master and  Servant 5 8% 
The Industrial Commission has the inherent authority to appoint deputies 

with the same power to enter awards as  is possessed by members of the 
Commission, G.S. 97-79, and such authority does not require that any partic- 
ular title be conferred upon the deputy nor does it require that his title 
include the word "dcputy." 

3. Master and  Servant 35 74, 91- 
Approval by the Chief Claims Examiner of the Industrial Commission 

of a n  agreement to pay compensation to n claimant is binding upon claim- 
ant  as  an award of the Commission. and the claimant is thereafter barred 
from pursuing a claim for change of condition more than twelve months 
after the last payment of compensation pursuant to her award under the 
agreement. G.S. 97-47. 
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APPEAL by plaintiff (claimant) from an Order of the Full Com- 
mission of the North Carolina Industrial Commission entered 10 
January 1968. 

Claimant was injured by accident arising out of and in the 
course of her employment on 19 October 1965. This injury was 
diagnosed by her doctor as acute low back sprain. On 1 November 
1965, claimant and defendant entered into an Agreement for Com- 
pensation for Disability in accordance with G.S. 97-17. The I. C. 
Form 21 (Agreement for Compensation for Disability) was for- 
warded to the Commission and was approved for the Commission 
on 3 November 1965 by Mr. James R. Mitchell, Chief Claims Ex- 
aminer. Claimant was paid compensation under this agreement 
from 20 October 1965 to 24 November 1965. Upon receipt of the 
last payment on or about 23 November 1965, claimant also received 
Industrial Commission Form No. 28B advising her that i t  was the 
last payment. 

Claimant returned to work with the same employer and worked 
regularly until 9 December 1966, a t  which time she experienced an 
onset of pain in her back. She returned to the care of the same doctor 
who had treated her for the 1965 injury, and on 17 February 1967 
her difficulty was diagnosed as a disc lesion. Claimant was hospital- 
ized on 20 March 1967 and underwent surgery on 21 March 1967. 
She returned to work on 1 July 1967, but was able to work at  her 
occupation for only two weeks. Claimant filed a request for hearing 
on 19 May 1967. 

Hearing was conducted before Honorable William F. Marshall, 
Jr., Commissioner, in Winston-Salem on 18 September 1967. 

The Ilearing Commissioner found that claimant was not injured 
by accident arising out of and in the course of her employment on 
9 December 1966. The Hearing Commissioner further found that 
plaintiff's request for a "change of condition" hearing under G.S. 
97-47 was made more than one year from the last payment under 
the award for the 19 October 1965 injury; and that claimant is 
barred from further claim under the 19 October 1965 injury by the 
one year limitation contained in G.S. 97-47. 

Upon appeal to the Full Commission the opinion and award of 
the Hearing Commissioner were affirmed. Claimant appealed. 

Hatfield, Allman and Hall by C. Edwin Allman, Jr., for plaintiff 
(claimant) appellant. 

Deal, Hutchins and Minor by Richard Tyndall, for defendant 
appellees. 
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BROCK, J. In  her appeal to the Full Commission, the claimant 
made three assignments of error as follows: 

"1. The Hearing Commission erred in failing to find that 
claimant's hospitalization, surgery and 10% permanent partial 
back disability and temporary total disability incident to said 
hospitalization, surgery and recuperation was caused by the 
accident on October 19, 1965. 

"2. The Hearing Commission erred in his conclusions of 
law that claimant's claim was approved by the Industrial Com- 
mission on November 5, 1965 (OUR NOTE: This should be No- 
vember 3, 1965), and that claimant's only remedy was to re- 
open for changed condition pursuant to G.S. 97-47. 

"3. The Hearing Commission erred in finding that claim- 
ant's hospitalization, surgery and back disability was caused by 
the 'incident' on December 9, 1966." 

Along with her exceptions to the action of the Full Comn~ission 
in overruling claimant's exceptions and assignments of error, and in 
adopting as its own the findings of fact, conclusions of law, and 
award of the Hearing Commissioner, the claimant brings forward 
the same assignments of error to this Court. 

Unless claimant's second assignment of error is sustained, her 
first assignment will be immaterial. For, if her claim for the 19 
October 1965 accident was approved by the Commission and the 
last payment was made thereundcr on 23 November 1965, her re- 
quest for hearing filed 19 May 1967, more than twelve months from 
the date of the last payment of compensation, would come too late 
for a "change of condition" claim under G.S. 97-47. Therefore we 
will proceed to a consideration of claimant's second assignment of 
error. 

Concerning the 19 October 1965 accident the parties stipulated 
that an agreement for compensation was entered into on 1 November 
1965, and was approved by Mr. James Mitchell, Chief Claims Ex- 
aminer of the North Carolina Industrial Commission on 3 November 
1965. 

An agreement for the payment of compensation when approved 
by the Commission is as binding on the parties as an order, decision 
or award of the Commission unappealed from or an award of the 
Commission affirmed upon appeal. G.S. 97-87; Tucker v. Louder- 
milk, 233 N.C. 185, 63 S.E. 2d 109. The claimant asserts however 
that the statute requires the agreement to be approved by the Com- 
mission, and that  approval by the Chief Claims Examiner does not 
fulfill this requirement. Claimant asserts, therefore, that there has 
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been no award by the Commission and therefore the twelve months 
limitation of G.S. 97-47 is not applicable. 

The Commission may appoint deputies with the same power to 
enter awards as is possessed by the members of the Commission. 
G.S. 97-79. By its affirmance of the award in this case i t  is obvious 
that the Commission recognized its appointment of the Chief Claims 
Examiner as its deputy for this purpose. The authority tco appoint a 
deputy does not require that any particular title be conferred upon 
the deputy, nor does i t  require that his title must include the word 
"deputy." It is inherent in the statute that the Commission has the 
discretion to appoint deputies for such purposes as are appropriate 
for the conduct of its business. 

Claimant cites White v. Boat Corp., 261 N.C. 495, 135 S.E. 2d 
216, in support of her argument that the agreement must be ap- 
proved by a member of the Commission. In holding such an agree- 
ment binding in that case the Supreme Court said: '(The Commis- 
sion stamped its approval of the agreement on January 12, 1962." 
The record on appeal in White v. Boat Corp. reveals that the agree- 
ment for compensation was approved for the Commission by Mr. J. 
R. Mitchell, the same Chief Claims Examiner who approved the 
agreement in the case now before us. 

The Commission had the authority to appoint a Chief Claims 
Examiner as its deputy to act for i t  in approval or disapproval of 
agreements for compensation. The Chief Claims Examiner approved 
claimant's agreement on 3 November 1965, and the agreement thereby 
became binding as an award of the Commission. The last payment 
under the award was received by the claimant on 23 November 
1965, more than twelve months before she filed her request for 
hearing on 19 May 1967. Under the plain terms of G.S. 97-47 claim- 
ant is barred from pursuing a claim for change of condition more 
than twelve months after the last payment of compensation pursu- 
ant  to her award under the agreement. If the time limitation under 
this statute is considered too short, it must be changed by the Legis- 
lature and not by the Courts. Claimant's first and second assignment 
of error are overruled. 

It is not clear from claimant's third assignment of error whether 
she complains that the Commission failed to find that she sustained 
her injury from accident on 19 October 1965; or whether she com- 
plains that the Commission failed to find that she sustained her in- 
jury from accident on 9 December 1966. Nevertheless, in her brief, 
claimant treats this assignment of error as though made to the fail- 
ure of the Commission to find that she sustained her injury from ac- 
cident arising out of and in the course of her employment on 19 Oc- 
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taber 1965. Since i t  is thus treated by the claimant, i t  constitutes a 
repetition of her first assignment of error. We have already ruled 
upon the first and therefore claimant's third assignment of error is 
likewise overruled. 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

JOSEPH P. MITCHELL, R/N/F, LOUISE W. MITWELL V. GUILFORD 
COTJNTY BOARD OF EDUCATION 

AND 

CART, V. MITCHELL V. GUILFORD COUNTY BOARD OF EDUCATION. 

(filed If! June 1968.) 

1. Master and  Servant 3 82; Schools § 11- 
The Industrial Commission has jurisdiction to hear and determine tort 

claims against any county board of education arising as  a result of any 
alleged negligent act or omission of the driver of a public school bus in 
the course of his employment when the salary of such driver is paid 
from the State Nine Months School Fimd. G.S. 143-300.1. 

2. Master a n d  Servant 3 9% 
findings of fact by the Industrial Commission are conclusive on appeal 

if there is any competent evidence to support them. G.S. 143-293. 

3. Schools § 11- Evidence lmld sufficient t o  sustain conclusion t h a t  
school bus driver was negligent in str iking chtld. 

The Commission's findings that the driver of a school bus approached 
the minor plaintiff and approximately fifty other children a t  a speed of 
10 miles per hour upon an icy pavement, that the unsupervised students 
were coming toward the bus as  he was pulling up to the spot where the 
children customarily came on board, and that the plaintiff, a n  11-year-old 
boy, slipped on the icy sidewalk, slid towards the bus and tbat the rear 
wheels of the bus went across his legs. held sufficient to sustain the con- 
clusion tbat the driver was negligent in failing to determine that p l a i n t i  
and the other children would not be pIaced in danger by the movement 
of the bus. 

4. Negligence 5 1 6 -  
An 11-year-old child is presumed to be incapable of contributory neg- 

ligence. 

APPEAL by defendant in each case from order of North Carolina 
Industrial Commission of 9 January 1968. 

These cases originated before the North Carolina Industrial Com- 
mission and were consolidated for hearing, decision and appeal. 
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Commissioner Shuford first heard them, and upon appeal they were 
heard by the full Commission. From the order of the full Commis- 
sidn dated 9 January 1968 affirming Commissioner Shuford's award 
to the plaintiffs in a sum less than the maximum provided in G.S. 
143-291, defendant, Guilford County Board of Education, appeals. 

Block, Illeyland R. Lloyd by Thomas J. Bolch for plaintif ap- 
pellees. 

T. W. Bruton, Attorney General, and Richard AT. League, Staff 
Attorney, for defendant appellant. 

MALLARD, C.J. The plaintiff in each case institutes this action 
against the defendant pursuant to G.S. 143-300.1 which provides, 
among other things, that the North Carolina Industrial Commission 
has jurisdiction to hear and determine tort claims against any 
county board of education arising as a result of any alleged negli- 
gent act or omission of the driver of a public school bus, in the 
course of his employment, when the salary of such driver is paid 
from the State Nine Months School Fund. 

Plaintiff Joseph P. Mitchell is the minor son of the plaintiff Carl 
V. Mitchell. Both plaintiffs seek to recover damages resulting from 
the alleged negligence of Stcphcn Johnson Ingle in the operation of 
a school bus as an employee of the Guilford County Board of Edu- 
cation while on the grounds of the Bessemer Junior High School, 
Greensboro, North Carolina, and while Joseph P. Mitchell was pre- 
paring to board the bus. Plaintiff Joseph P. Mitchell seeks to re- 
cover for pain and suffering and permanent physical disabilities. 
Plaintiff Carl V. Mitchell seeks to recover for hospital, ambulance 
and medical bills incurred by him for treatment of the injuries sus- 
tained by his minor son, Joseph P. Mitchcll. 

Defendant denies the material allegations of the plaintiffs, and 
for a further answer and defense t~ the cause of action of each 
plaintiff, alleges that Joseph P. Mitchell was contributorily negligent 
in his failure to exercise due care in approaching the school bus when 
the condition of the drivcway was clcarly icy and he could reason- 
ably foresee that he might slip and be injured. 

The findings of fact by the Industrial Commission are conclu- 
sive if there is any competent evidence to support thcni. G.S. 143- 
293. 

There was ample evidcnce to support the findings of fact as to 
the damages sustained by the plaintiffs. The parties stipulated that 
the accident giving rise to the claims of the plaintiffs occurred a t  
the Bessemer ,Junior High School in Grccnsboro on 21 January 1965 
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a t  about 4:00 P.M. and that Stephen Johnson Ingle was a t  such 
time an employee of the defendant and engaged in the course of his 
employment. The hearing Commissioner found and concluded that 
as such employee, Stephen Johnson Ingle negligently operated the 
school bus a t  the time and place of the accident. This was adopted 
and approved by the full Commission. The hearing Commissioner, 
among other things, made findings of fact, which were adopted and 
approved by the full Commission, that: 

"1. On 21 Januasy 1965, the minor plaintiff was 11 years old 
and in the seventh grade a t  the Bessemer Junior High School 
in Greensboro. There was a roadway in front of the school build- 
ing which was used by school buscs to load children in order 
to transport them to their homes. There was a walkway next 
to the roadway which was used by the children to walk to the 
school buses as they were being loaded. 

2. It was cold a t  about 4:00 P.M. on 21 January 1965 and 
there was ice on both the roadway and the walkway in front of 
the school building. The minor plaintiff and other children there- 
fore waited in the building until someone called out the num- 
ber of the bus which they were to board in order to be trans- 
ported to their homes. When such announcement was made the 
minor plaintiff and about 50 fellow students left the school 
building and went onto the sidewalk which was icy and upon 
which other children had fallen. Thc minor plaintiff and the 
other children walked in a group towards the place where they 
expected the school bus to stop for the purpose of allowing them 
to board it. There were usually teachers or monitors present to 
supervise the loading of the children onto the school buses. 
However, on the occasion here involved there was no one present 
to assist or supervise the children in the loading even though 
the sidewalk and roadway were icy and slippery. 

3. Despite the absence of any teachers or anyone else to super- 
vise the children, the school bus which the minor plaintiff was 
to board was driven, without ~ounding its horn or other warn- 
ing device, on the roadway towards and by the children walk- 
ing on the walkway towards the bus loading point. Such bus 
was driven on the icy pavement a t  a speed of about 10 miles 
per hour and to a point within five feet of where the group of 
approximately 50 children was located. * * * 

4. As the school bus was being so driven past the place where 
the children were walking, the minor plaintiff slipped on the 
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icy walkway and slid towards the bus. His legs went under the 
bus and the rear wheels went across his legs. 
5. The above-named school bus driver, by driving the school 
bus without warning and a t  approximately 10 miles per hour 
towards and by the group of approximately 50 unsupervised 
children despite the icy conditions which were existing, failed 
to do that which and did other than a reasonably prudent 
person would have done under the same or similar circum- 
stances. * * *" 

We hold that the facts found by the hearing Commissioner and 
adopted and affirmed by the full Commission are supported by com- 
petent evidence and that they are sufficient to support the action of 
the full Commission in adopting and affirming the findings and the 
conclusions of law reached by the hearing Commissioner, that the 
driver of the bus was negligent and that such negligence was the 
proximate cause of the accident and damages sustained by plain- 
tiffs. Brown v. Board of Education, 269 N.C. 667, 153 S.E. 2d 335. 

The bus driver in this case had stopped his bus behind another 
bus while it loaded and moved away. After the other bus moved, the 
driver started his bus forward from its stopped position while the 
minor plaintiff and approximately fifty other children were either 
by the side of i t  or approaching i t  from the door of the school build- 
ing. The driver testified that there was ice on the street and on the 
sidewalk and that the students were coming toward the bus as he 
was pulling up. It was the duty of the bus driver either to keep the 
bus where i t  was or before moving it forward under these circum- 
stances, in the exercise of the high degree of caution in order to 
meet the standard of care required, to determine that the minor 
plaintiff and the other children by the side of or approaching the 
bus would not be placed in positions of danger by the movement of 
the bus. This he failed to do, and this was negligence. Greene v. 
Bomd of Education, 237 X.C. 336, 75 S.E. 2d 129. 

The plaintiff Joseph P. Mitchell was eleven years old. He is pre- 
sumed to be incapable of contributory negligence. Brown v. Board 
of Education, supra. There is no finding of and no evidence of con- 
tributory negligence in the record. 

Commissioner William I?. Marshall, Jr., dissented from the order 
of the full Commiseion, but no reasons therefor are stated in the 
record. 

The order of the Industrial Commission is 
Affirmed. 

BROCK and PARKER, JJ., concur. 
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MINNIE P. POLLOCK v. SOUND CHEVROLET GO., INC., AND McLEAN 
TRUCKING COMPANY. 

(Filed 12 June, 1968.) 

1. Automobiles 88 71, 7 6  Evidence is sufftcient to support fhding d 
defendant's negligence in towing operation. 

Plaintiff's evidence was to the effect that defendant's tractor-trailer 
unit was mired in sand on the west side of a paved roadway and that 
the codefendant's wrecker was standing, unattended and with no lights 
showing, in the east, i.e., plaintiff's, lane of travel, that two cables ex- 
tended from the wrecker across the roadway to the tractor-trailer unit, 
that the cables were difficult to see because of their color and distance 
above the asphalt road, and that as  plaintiff attempted to drive her con- 
vertible automobile at  a speed of 10 miles per hour to the left of and 
around the wrecker the cables came through the windshield of the car, 
causing her to receive injuries. Held: Evidence of defendant's negligence 
was sufficient to be submitted to the jury, and the evidence was insulicient 
to support a finding of contributory negligence by the plaintiff as  a 
matter of law. 

2. Negligence 8 26- 
Nonsuit on the issue of contributory negligence should be denied when 

opposing inferences are permissible from plaintiff's proof. 

3. Automobiles g 100- 
Uncontradicted testimony of defendant's employee that he obtained per- 

mission t~ call upon the codefendant's wrecker service to assist him in 
getting his truck unstuck from sand and that he gave the codefendant's 
employee instructions and directions as  to the removal of the truck, is 
held to establish that the wrecker service was not an independent con- 
tractor. 

APPEAL by pIaintiff from Bowman, S.J., 19 October 1967 Session 
of CARTERET Superior Court. 

Plaintiff complains that she was injured by the actionable negli- 
gence of the defendants on 13 July 1964 and seeks to recover there- 
for. Plaintiff alleged that she was operating an automobile in a 
careful and prudent manner northwardly on a roadway known as 
Transit Shed One Street located in that area and maintained by the 
North Carolina State Ports Authority in Morehead City. That one 
of defendant McLean's tractor-trailer units was mired in the sand 
on the west side of and near said street, and defendants' employees 
were attempting to release i t  from its position in the sand. Assist- 
ing in this was the Chevrolet truck of the defendant Sound Chevro- 
let Co., Inc., referred to by the witnesses as a "wrecker" and de- 
scribed as having a sort of crane arrangement on the back of i t  
with cables "on a winch and on rolling arrangements where these 
cables could be pulled out." In  doing so: the defendants had stretched 
a steel cable across this road about three and one-half feet above 
the road extending from the Chevrolet truck, situated on the ('east 
side" of the street, to the tractor-trailer unit on the west side of the 
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street. Plaintiff further alleged that  the defendants were actionably 
negligent in "a) that  the defendants stretched a cable across a busy 
thoroughfare which was not readily visible to approaching traffic; 
b) that they failed to have flares or warnings on either side of said 
cable to give warning of its presence to approaching traffic; c) that  
they failed to have persons, watchmen, or other signalmen to give 
notice of the presence of said cable." 

The defendants deny in separate answers the material allega- 
tions of the complaint, and as a further answer and defense each 
alleges contributory negligence on the part of the plaintiff, alleging 
in substance that she was operating a vehicle on the roadway a t  a 
speed greater than was reasonable and prudent under the circum- 
stances; that  she failed to keep a proper lookout; that she failed 
to keep the vehicle she was driving under control; and that she 
failed to apply brakes or stop i t  to avoid striking the cables when 
in the exercise of due care she should have. 

At the close of plaintiff's evidence, the court granted defendants' 
motion for nonsuit. From the judgment dismissing the action, the 
plaintiff appealed. 

Wheat ly  & Bennett by  C. R. Wheat ly ,  Jr., Attorneys for pluin- 
tiff appellant. 

Burden, Stith, McCotter R. Sugg by  L. A. Stith, Attorneys for de- 
fendant appellee Sound Chevrolet Co., Inc. 

Spry, Hamrick R. Doughton by Harvey Hamilton, Jr., Attor- 
neys for defendant appellee hIcLean Trucking Company. 

MALLARD, C.J. Plaintiff's only assignment of error is that the, 
couG eer;$ in allowing defendants' motion for nonsuit a t  the con- 
clusiop gf:pJaintiffls evidence. 

T@s ,inyolves two questions. Was there sufficient evidence fav- 
orabl i ' to  plaintiff to go to the jury? If so, was the plaintiff guilty 
of contributory negligence as a matter of law? We hold that the 
answer to the first question is "yes," and the answer to the second 
question is "no." Montford v .  Gilbhaar, 265 N.C. 389, 144 S.E. 2d 31. 

The evidence, taken in the light most favorable to the plaintiff, 
tends to show that  on 13 July 1964 an employee of the defendant 
Sound Chevrolet Co., Inc., was assisting an employee of the defend- 
ant McLean Trucking Company in removing one of the tractor- 
trailer units of the McLean Trucking Company from its mired or 
stuck position in the sand on the premises maintained by the North 
Carolina State Ports Authority in the Town of Morehead City. 

The tractor-trailer had become stuck in the sand where i t  had 
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been driven for the purpose of unloading it. The wrecker of the de- 
fendant Sound Chevrolet Co., Inc., was standing unattended, with 
no lights showing, in plaintiff's lane of travel on an asphalt roadway 
or street with two cables, each about three-fourths of an inch in di- 
ameter, extending across the remaining fifteen feet of the roadway 
from i t  to the mired tractor-trailer, thus completely blocking the 
roadway. These cabIes were greasy and black-looking and were 
about three and one-half or four feet above the road. There were no 
flares or other warnings of the presence of the cables across the 
roadway. 

The plaintiff was operating a Chevrolet convertible northwardly 
on this roadway and while traveling in second gear a t  a speed of ap- 
proximately ten miles per hour struck the cables as she pulled the 
automobile to her left to go around the wrecker. The cable came 
across the hood of the automobile and through the windshield caus- 
ing her to receive injuries. In our opinion the plaintiff's evidence of 
negligence was sufficient to be submitted to the jury. 

As to the contributory negligence of plaintiff, we hold that i t  
is a jury question whether plaintiff operated the Chevrolet auto- 
mobile a t  a speed greater than was reasonable and prudent under 
the circumstances, failed to lieep i t  under proper control, or failed 
to maintain a reasonable lookout and should have seen the cables 
under the conditions existing. "Nonsuit on the issue of contributory 
negligence should be denied when opposing inferences are permis- 
sible from plaintiff's proof." Montford v. Gilbhaar, supra; 3 Strong, 
N. C. Index, Negligence, § 26. 

McLean's driver testified that he "obtained permission to con- 
tact Sound Chevrolet for wrecker service to assist in getting the 
truck unstuck," that "they sent one of their wreckers over therc to 
help get the tractor-trailer unstuck," that he "told the wrecker 
operator how to connect the cables," and that he gave directions to 
the driver of the wrecker. In view of the uncontradicted testimony, 
the contentions of the defendant McLean Trucking Company that 
its employee had nothing to do with the removal of the tractor- 
trailer from the sand and that the Sound Chevrolet Co., Inc., was 
an independent contractor employed to remove the tractor-trailer 
from the sand are without merit. 

The judgment of nonsuit is 
Reversed. 

BROCK and PARKER, JJ., concur. 
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PAUL HALL, EMPLOIEE, V. W. A. D A V I S  MILLING CO., EMPLOYER, AND 
LULMBERMENS MUTUAL CASUALTY COMPANY, CAEBIEX, 

(Filed 12 June 1968.) 

1. Master and Servant 8 98- 
Upon appeal from an award of the Industrial Commission, the Superior 

Court has the discretionary power to grant an appellant's motion to re- 
mand the cause to the Industrial Commission for rehearing on the ground 
of newly discovered evidence when it  appears by afEdavit that such evi- 
dence will be presented upon a new hearing, that it is competent, relevant, 
material and probably true, that due diligence was used t o  procure the 
evidence at  the hearing, that the evidence is not cumulative and does not 
tend only to contradict, impeach or discredit a witness who has testified, 
and that it is of such a nature that a different result will probably be 
reached upon a new hearing. 

2. Same-- Order remanding cause t o  Industrial Commission f o r  rehear- 
i n g  on  ground of newly discovered evidence held proper. 

In  an action under the Compensation Act plaintiff-employee, unrepre- 
sented by counsel, testified and advised the hearing commissioner of the 
presence of two eyewitnesses to the occurrence. Defendant's counsel ad- 
vised the commissioner that defendant would stipulate that their testi- 
mony would corroborate plaintifl: and the witnesses were not called, the 
hearing commissioner failing to advise plaintiff that he could call the 
witnesses to testify. Upon appeal to the Full Commission from an order 
denying compensation, plaintiff filed a motion supported by affidavits of 
the two eyewitnesses that additional evidence be taken, which was de- 
nied. Held: Upon appeal to the Superior Court, the findings of fact upon 
supporting evidence were suEcient to sustain the court's order remanding 
the cause to the Industrial Commission for a rehearing oa the ,ground of 
newly discovered evidence for the purpose of taking the testimony of the 
two eyewitnesses. 

APPEAL by defendants from Ci-issman, J., 23 October 1967 Ses- 
sion GUILFORD County Superior Court (High Point Division). 

This is an action under the Workmen's Compensation Act to 
recover benefits which plaintiff contends are due him under the 
Act. 

Initial hearing was held before Deputy Commissioner Thomas 
on 11 October 1966. Plaintiff appeared a t  the hearing without legal 
counsel, and defendants were represented by the same counsel who 
represent them on this apped. Plaintiff testified and informed the 
Hearing Commissioner that two of his fellow employees who were 
eyewitnesses to the occurrence were present a t  the hearing. Counsel 
for defendants advised the Hearing Commissioner that defendants 
would stipulate that the evidence of the two witnesses would corrob- 
orate plaintiff, and they did not testify. 

In  his opinion and award, the Deputy Commissioner made find- 
ings of fact and conclusions of law to the effect that plaintiff was 
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not injured as the result of an accident within the meaning of G.S. 
97-2 (6) and denied compensation. 

Plaintiff employed counsel and appealed to the Full Commis- 
sion. Plaintiff's counsel moved that the Full Commission take addi- 
tional evidence on appeal and filed affidavits from the two fellow 
employees aforementioned. The Pull Commission denied plaintiff's 
motion to take additional testimony and adopted as its own the 
findings of fact, conclusions of law, and award of the Deputy Com- 
missioner. 

From the opinion and award of the Full Commission, the plain- 
tiff on 4 May 1967 appealed to the Superior Court. 

The appeal came on for hearing before Judge Crissman a t  the 
23 October 1967 Session of the Superior Court of Guilford County, 
High Point Division. Judge Crissman entered an order in which he 
reviewed prior proceedings in t,he case and found certain facts, in- 
cluding the following: 

THE COURT FINDS AS FACTS that prior to the case being called 
by the Full Commission, plaintiff filed a motion for further 
hearing on newly discovered evidence, said newly discovered 
evidence being in the form of sworn filed affidavits of two eye- 
witnesses, Stanley Willis and William Joyce, to the effect that 
just as plaintiff and Stanley Willis had tossed one of the 100 
pound bags up on the very top of the stack, about eight feet 
high, that one of the 100 pound bags of feed started falling or 
sliding down and plaintiff reached up to catch i t  and the bag 
fell down completely into his arms, thereby injuring plaintiff's 
back. These two eye-witnesses were present a t  the original hear- 
ing on October 11, 1966, but were not called to testify. The 
plaintiff was not represented by counsel a t  this hearing. 
THE COURT FURTHER FIXDS AS FACTS that i t  appears that these 
two witnesses will give the evidence; that i t  is probably true 
as shown by the sworn affidavits; that i t  is competent, ma- 
terial and relevant and not merely cumulative since both were 
eye-witnesses to the facts surrounding the injury; that due 
diligence has been used to get the evidence since both eye-wit- 
nesses were present in the courtroom and ready and willing to 
testify a t  the original hearing before Deputy Commissioner 
Thomas on October 11, 1966; and that the evidence js of such 
a nature that jn another trial a different verdict would probably 
be reached. 

After reciting that the court is of the opinion that the ends of 
justice would be met bv vacating the opinions and awards of Dep- 
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uty Commissioner Thomas and of the Full Commission and rein- 
stating the case to the docket of the Industrial Commission for 
purpose of taking the testimony of Stanley Willis and William Joyce 
relative to the question of accidental injury, Judge Crissman, in his 
discretion, ordered that said opinions and awards be vacated and 
that  the case be remanded to the Industrial Commission for the 
purpose of hearing said testimony and making findings of fact, con- 
clusions of law, and an award. 

Defendants made numerous exceptions to said order and ap- 
pealed to  this Court. 

Bencini & W y a t t  b y  Frank Burkhead W y a t t ,  Attorneys for plain- 
tiff appellee. 

Haworth, Riggs, Kuhn & Haworth by  Will iam B .  Haworth, At- 
torneys for defendant appellants. 

BRITT, J. The principal question for decision is whether, under 
the facts presented, Judge Crissman had authority to grant plain- 
tiff's motion for a rehearing by the Industrial Commission on the 
grounds of newly discovered evidence. We hold that  he had such 
authority. 

I n  McCulloh v. Catazoba College, 266 N.C. 513, 146 S.E. 2d 467, 
Sharp, J., speaking for the Supreme Court, said: 

After an appeal from an award of the Industrial Commission 
has been duly docketed in the Superior Court, the judge "has 
the power i n  a proper case to order a rehearing of the proceed- 
ing by the Industrial Commission on the ground of newly dis- 
covered evidence, and to that  end to remand the proceeding to 
the Commission." Byrd v. Lumber Co., 207 N.C. 253, 255, 176 
S.E. 572, 573. (Italics ours.) Accord, Moore v. Stone Co., 251 
N.C. 69 ,110 S.E. 2d 459. The burden is upon the applicant for 
such a rehearing to  rebut the presumption that  the award is 
correct and that there has been a lack of due diligence. H e  
makes out "a proper case" for the granting of a new hearing 
upon the ground of newly discovered evidence only when i t  
appears by affidavit: 
"(1) Tha t  the witness will give the newly discovered evidence; 
(2) tha t  i t  is probably true; (3) that  i t  is competent, ma- 
terial, and relevant; (4) that due diligence has been used and 
the means employed, or that  there has been no laches, in pro- 
curing the testimony a t  the trial; (5) that  i t  is not merely cum- 
ulative; (6) that i t  does not tend only to contradict a former 
witness or to impeach or discredit him; (7) that  i t  is of such 
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a nature as to show that on another trial a different result will 
probably be reached and that the right will prevail." Johnson 
v. R. R., 163 N.C. 431, 453, 79 S.E. 690, 699. 

In his order, Judge Crissman, in effect, found facts sufficient to 
bring plaintiff within the requirements set out in McCulloh, supra. 
The record is sufficient to support his findings and conclusions. 

It is a fundamental rule that tlhc Workmen's Compensation Act 
should be liberally construed t o  the end that the benefits thereof 
should not be denied upon technical, narrow and strict interpreta- 
tion. Hall v. Chevrolet Co., 263 N.C. 569, 139 S.E. 2d 857, citing 
Johnson v. Hosiery Co., 199 N.C. 38, 40, 153 S.E. 591, 593. 

The record discloses that the plaintiff-employee, prior to the 
hearing before the Deputy Commissioner, consulted Mr. Davis, 
president of his employer, as to the advisability of employing coun- 
sel. Having been advised by Mr. Davis that he did not need a 
lawyer, plaintiff, evidently an uneducated person, went into the 
hearing without the benefit of legal counsel. Defendants were rep- 
resented by able counsel, and although plaintiff advised the Deputy 
Commissioner of the presence of the two eyewitnesses to the occur- 
rence, the record indicates that the Deputy Commissioner did not 
advise the plaintiff that he could call said witnesses to the witness 
stand, nor did the Deputy Commissioner see fit to have the witnesses 
testify. 

We recognize that the Industrial Commission is the sole trier 
of the facts, but the ends of justice in the instant case require, and 
we so hold, that  the opinions and awards of Deputy Commissioner 
Thomas and the Full Commission, entered in this cause, be vacated 
to the end that a new hearing be held by the Industrial Commission 
as set forth in Judge Crissman's order. 

We observe that  Judge Crissman's order requires that the opin- 
ions and awards of Deputy Commissioner Thomas and of the Full 
Commission relating only to the question of accidental injury be 
vacated; this would not accomplish the purpose intended by the 
order. Therefore, the ordcr is modified by eliminating the words 
"relating only to the question of accidental injury" in paragraph 
(A) and the words "only as to the question of accidental injury" in 
paragraph (B) . 

Subject to the modifications aforesaid, the order appealed from 
is affirmed. 

Modified and affirmed. 

CAMPBELL and MORRIS, JJ., concur. 
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G. M. BATTLEP v. SEABOARD AIRLINE RAILWAY COMPANY, A 
CORPORATION. 

(Filed 12 June 1968.) 

1. Master and  Servant § 3& 

An employer's duty under the Federal Employers' Liability Act is the 
same as  a t  common law to use reasonable care in furnishing employees 
with a safe place to work and safe tools and appliances. 

Under the construction given the Act by the federal courts, a n  employer 
is not a n  insurer of the safety of his employees; the basis of liability 
under the Act is negligence on the part of the employer which constitutes 
in whole or in part the cause of the injury. 

3. Master and  Servant 5 97- 
I n  order to recover under the Federal Employers' Liability Act plain- 

tiff must show something more than a fortuitous injury. 

4. Negligence § 21- 
I n  an action for the recovery of damages for injuries allegedly result- 

ing from actionable negligence, the plaintiff must show (1) that there has 
been a failure to exercise proper care in  the performance of some legal 
duty which the defendant owed the plaintiff, and (2) that such negligent 
breach of duty was the proximate cause of the injury. 

5. Master and  Servant § 31- 
I n  a n  action for damages against a railroad company under the Federal 

Employers' Liability Act, allegations of the plaints ,  an engineer, that he 
was injured while attempting to enter the cab of his train in  that d e  
fendant had placed a watercooler in the doorway of the cab which caused 
the floor of the cab to be constantly wet or slippery, and that  the fireman 
was away from his place of duty and was blocking the entrance of the 
cab, are held insufficient to state a cause of action, and defendant's d e  
murrer was properly sustained. 

APPFAL by plaintiff from judgment of McConnell, J., entered a t  
the 19 March 1968 Session of RICHMOND Superior Court. 

This is a civil action brought by plaintiff-employee against the 
defendant-employer to recover damages for injuries sustained by 
plaintiff during the course of his employment. 

In his amended complaint, plaintiff alleges that defendant is 
subject to the Federal Employers' Liability Act regarding injury 
of its employees; that plaintiff was injured on 18 June 1963 while 
serving as engineer on defendant's train no. 4; that on the occasion 
of plaintiff's injury, the train had stopped a t  Moncure, N. C., and 
while i t  was stopped, plaintiff climbed down from the cab of the 
engine to the ground to check on an air leak under the motor; that 
while plaintiff was making said inspection, he received a signal to 
leave the station a t  once; that in climbing up the ladder to enter the 
cab, he was injured. 
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Plaintiff's contentions of negligence are summarized in para- 
graph I X  of his amended complaint which reads as follows: 

"IX. That the direct sole proximate cause of the injury to the 
plaintiff was the defendant in placing a water cooler in the 
passage way which had to be used by the plaintiff and in the 
fact that the fireman was away from his place of duty when he 
knew that he should be on the left-hand side of the cab as an 
order was given to move out a t  once. That the floor was wet 
and slippery and when the plaintiff was going to his place of 
duty as fast as possible he was met with this emergency which 
was brought about by the negligence of the said railroad com- 
pany and a fellow employee as hereinbefore more particularly 
set forth." 

Plaintiff alleges that when he slipped and fell backward, he made 
an effort to save himself by grabbing the ladder and as he fell some 
10 or 12 feet, ligaments were torn in one of his arms and shoulder. 

Defendant filed demurrer to the amended complaint, contend- 
ing that i t  does not set forth facts sufficient to constitute a cause of 
action. From judgment sustaining the demurrer, plaintiff appealed. 

Seawell, Van  Camp & Morgan by William J.  Morgan, Attorneys 
for plaintiff appellant. 

Hen7-y & Henry by Everett I,. Henry, Attorneys for defendant 
appellee. 

BRITT, J. Plaintiff alleges that this action is subject to the 
Federal Employers' Liability Act (hereinafter referred to as the 
Act). The employer's duty under this Act (45 U.S.C. 8 51) is the 
same as a t  common law, to use reasonable care in furnishing em- 
ployees with a safe place to work and safe tools and appliances. 
Cordova v .  A. T.  & S. F. Ry .  Co., 18 Cal. Rptr. 144, 198 C.A. 2d 
161. 

The basis of liability under the Act is negligence proximately 
producing injury. The plaintiff must show something more than a 
fortuitous injury. Camp v.  R .  R., 232 N.C. 487, 61 S.E. 2d 358. 

In an action for the recovery of damages for injuries allegedly 
resulting from actionable negligence, the plaintiff must show: First, 
that  there has been a failure to exercise proper care in thc perform- 
ance of some legal duty which the defendant owed the plaintiff, 
under the circumstanccs in which they were placed; and, second, 
that  such negligent breach of duty was the proximate cause of the 
injury - a  cause that produced the result in continuous sequence 
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and without which i t  would not have occurred, and one from which 
any man of ordinary prudence could have foreseen that such result 
was probable under all the facts as they existed. Baker v. R. R., 
232 N.C. 523, 61 S.E. 2d 621. 

Under the construction given the Act by the federal courts, an 
employer is not an insurer of the safety of his employees; the basis 
of liability under the Act is negligence on the part of the employer 
which constitutes in whole or in part the cause of thc injury. 5 
Strong, N. C. Index 2d, Master and Servant, 5 36. Bennett v. R. R., 
245 N.C. 261, 96 S.E. 2d 31. 

"In order to recover under the Federal Employers' Liability Act, 
i t  was incumbent upon petitioner to prove that respondent was neg- 
ligent and that such negligence was the proximate cause in whole or 
in part of the fatal accident. * * * Petitioner was required to 
present probative facts from which the negligence and the causal 
relation could reasonably be inferred." Parker, J. (now C.J.), in 
Bennett v. R. R., supra, quoting from Tennant v. R. R. Co., 321 
U.S. 29, 88 L. Ed. 520. 

In  his amended complaint, plaintiff alleges four acts or omissions 
of negligence on the part of the defendant. We discuss each of them 
briefly: 

(1) He alleges that defendant "put a water cooler and set i t  
up in the doorway into the cab." Plaintiff fails to allege any facts 
which show in what manner this caused his injury. 

(2) H e  alleges that the fireman "blocked the entrance of the 
cab"; plaintiff fails to allege any facts showing how this caused his 
injury. 

(3) He alleges that the fireman "was a t  a position where he 
had no business to be" and should have been a t  his position on the 
left-hand side of the cab. Plaintiff alleges no facts showing how this 
caused his injury. 

(4) Plaintiff alleges that the water cooler caused the floor of 
the cab to be constantly wet or slippery and as the plaintiff "pulled 
into the cab his feet slipped on the water and he was caused to fall 
backward some 10 to 12 feet to the ground." Inasmuch as the em- 
ployer's duty to his cmployee under the Act is the same as a t  com- 
mon law and the employcr is not an insurcr of the safety of his 
employees, the rule governing the duty of a store owner to his pa- 
tron would be applicable. 

In Hinson v. Cato's Inc., 271 N.C. 738, 157 S.E. 2d 537, our Su- 
preme Court stated : 

"A store owner does not insure his patrons against slipping or 
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falling upon the floor. * * * To hold the owner liable, the 
injured person must show: (1) that the owner negligently created 
the condition causing the injury, or (2) that i t  negligently failed 
to correct the condition after notice, either expressed or implied, 
of its existence." 

Plaintiff failed to allege who placed the water on the floor of the 
cab or that if the wetness had existed for any period of time that 
defendant had failed to correct the condition after notice. 

We hold that defendant's demurrer to the amended complaint 
was properly sustained and the judgment of the Superior Court is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

I N  THE MATTER OF THE SALE O F  LAND OF PAUL AVElRY WARRICK 
AND WIFE, SHIRLEY G. WARRICK, UNDER FORECLOSURE BY JOSEPH B. 
CHAMBLISS, SUBSTITUTE TRUSTEE. 

(Filed 12 June 1968.) 

1. Appeal and Error § 4% 

When the evidence is not in the record it will be presumed that there 
was suficient evidence to support the findings of fact necessary to sup- 
port the court's judgment. 

2. Appeal and Error § 28- 
Where there is no request for findings of fact it will be presumed that 

the court on proper evidence found facts sufficient to support its judgment. 

3. Appeal and Error 5 4% 
Matters discussed in the brief which are  outside the record will not be 

considered on appeal. 

4. Sam- 
The Court of Appeals can judicially know only what appears of record. 

APPEAL by respondents Paul Avery Warrick and wife, Shirley G.  
Warrick, from Cowper, J., 29 December 1967 in Chambers in WAYNE 
Superior Court. 

Joseph B. Chambliss alleged that he was acting under the pro- 
visions of G.S. 45-21.29(k) as substitute trustee under a deed of 
trust executed by Paul Avery Warrick and wife, Shirley G. War- 
rick, t . ~  R. E. McDaniel, Trustee, dated 5 August 1962, recorded in 
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Wayne County Registry, and filed an "application" in the Su- 
perior Court of Wayne County addressed to the Clerk of the Su- 
perior Court. 

In this application he alleges, among other things, that the prop- 
erty described therein lies in Brogden Township, Wayne County, 
North Carolina, and "that Joseph B. Chambliss was the duly ap- 
pointed substitute trustee under a deed of trust from Paul Avery 
Warrick and wife, Shirley G. Warrick, to R. E. McDaniel, Trustee, 
dated the 5th day of August, 1962, and recorded in Book 569 a t  
page 519 in the Office of the Register of Deeds of Wayne County, 
North Carolina. 

"That said substitute trustee by virtue of the default in the pay- 
ment of the indebtedness secured by said deed of trust, having been 
called upon by the holder of said instrument to foreclose said deed 
of trust did, after due advertisement as required by law, offer said 
land described in said instrument for sale, through his authorized 
agent, a t  the courthouse door in Wayne County, North Carolina, on 
the 22nd day of July, 1964, when and where Certain-Teed Products 
Corporation became the last and highest bidder a t  said sale. That 
report of said sale was made to Clerk of Superior Court and said 
bid remained open for more than ten days and no advance bid was 
offered, whereupon the substitute trustee executed a deed of said 
premises to the purchaser and the same was duly recorded in the 
Office of the Register of Deeds of Wayne County after confirmation 
of said sale. * * * That  the undersigned, Joseph B. Chambliss, 
Substitute Trustee, is informed and believes, and therefore alleges, 
that  the said Paul Avery Warrick and wife, Shirley G. Warrick, 
were in possession of the property a t  t.he time of the sale, and af- 
ter demand duly made, have failed to vacate and deliver up said 
premises to the purchaser and i t  is therefore necessary for Writ of 
Assistance to issue from this Court to place the purchaser in posses- 
sion of the property sold as aforesaid. 

"That said purchaser has paid the purchase price bid by crediting 
the noteholder with the sum of $1,000.00, less the costs of the pro- 
ceedings as shown on the report filed in the Office of the Clerk of 
Superior Court of Wayne County, North Carolina." 

Whereupon, the petitioner prays: "That the Clerk of Superior 
Court of Wayne County issue a Writ of Assistance to place the 
purchaser in possession of the property sold as aforesaid after ten 
days' notice duly given to Paul Avery Warrick and wife, Shirley G. 
Warrick, and for such other and further relief as to the Court may 
seem just and proper." 

The respondents filed answer to the petition denying each alle- 
gation thereof and specifically alleging: 
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"A. There is no authority of record for the First Commercial 
Acceptance Corporation to act as attorney in fact for the holder of 
the deed of trust and note thereby secured. 

B. The substitution of the trustee fails to comply with the pro- 
visions of G.S. 45-10. 

C. The acknowledgment of the purported attorney in fact of 
the appointment of the substitute trustee fails to comply with the 
provisions of G.S. 47-43." 

Respondents were directed in a notice dated 25 July 1967, issued 
by the Clerk of Superior Court of Wayne County, to appear before 
him on 10 August 1967 "and show cause why, if any there be, a 
writ of assistance should not issue." 

At the hearing the writ of assistance was issued, and the re- 
spondents appealed to the Superior Court. The Superior Court found 
that  the issuance of the writ of assistance by the Clerk of Superior 
Court of Wayne County n7as proper. Respondents appealed to this 
Court. 

Hubert B.  Hulse for respondent appellants. 
Henson P. Barnes for petitioner appellee. 

MALLARD, C.J. Respondents assign as error the finding by the 
Superior Court that  the writ of assistance issued by the Clerk of the 
Superior Court of Waync County should be affirmed and contend 
that  the signing of the judgment allowing the writ constitutes error. 

G.S. 45-21.29(k), prior to its amendment by Chapter 979, Ses- 
sion Ilaws of 1967, controls the disposition of this case. Prior to its 
amendment, i t  provided that in proper cases the Clerk of the Su- 
perior Court of the county within which a foreclosure sale is held 
has the authority to issue a writ of assistance. Application for the 
writ may be made by the mortgagee, the trustee named in such 
deed of trust, any substitute trustee, or the purchaser of the prop- 
erty, provided he has paid the purchase price. 

The evidence in this case is not before us, and when the evidence 
is not in the record, i t  will be presumed that there was sufficient 
evidence to support the findings of fact necessary to support the 
judgment. 1 Strong, N. C. Index 2d, Appeal & Error, 9s 28 and 42. 

The judgment of Judge Cowper in the Superior Court finds "as 
a fact that the writ of assistance issued by the Clerk of the Su- 
perior Court of Wayne County, North Carolina, should be affirmed." 

Respondents except to this "finding of fact," but since the evi- 
dence is not before us, we must assume that there was competent 
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evidence heard by the court to so find. The judgment of Judge 
Cowper recites that he heard evidence. 

The respondents did not object to the finding by the Clerk of the 
Superior Court. When he found that the respondents were in the 
wrongful possession of the premises described in the pleadings, they 
only excepted and objected to the entry of the order directing the 
writ of assistance to issue. 

There was no request for findings of fact, and where there is no 
request for such findings, i t  will be presumed that the Court, on 
proper evidence, found facts sufficient to support its judgment. 1 
Strong, N. C. Index 2d, -4ppeal and Error, § 28. 

Respondents argue in their brief what "the record in this case 
fails to show," but they did not see fit to include in this record what 
the evidence revealed so that we might determine from the record 
whether the petitioner applicant made out his case as alleged. Re- 
spondents contend that he did not, but the Clerk of the Superior 
Court and the Judge of Superior Court have both found that he 
did. On the record before us, we find that the issuance of the writ 
of assistance was proper. 

Both parties in their briefs have discussed matters outside of the 
record. In  1 Strong, N. C. Index 2d, Appeal & Error, § 42, we find 
that matters discussed in the brief outside the record will not be 
considered. In this same section of Strong's Index we find also that 
the Supreme Court can judicially know only what appears of record. 
We hold that the same rule also applies to this Court. 

Affirmed. 

BRITT and MORRIS, JJ., concur. 

THOMAS A. SALMONS, EMPLOYEE,  PLAINT^, V. E. L. TROGDBN LUMBER 
COMPANY,  EMPLOY^, CITIZENS CASUALTY COMPBNY, CAMUER, 
DEFENDANTS. 

(Filed 12 June 1968.) 

Master and Servant § 96- 
Where an attorney has an agreement for a fee or compensation with a 

claimant under the Workmen's Compensation Act and files a copy or mem- 
orandum of the agreement with the hearing officer or the Commission 
prior to the conclusion of the hearing, the hearing officer or the Commis- 
sion must approve the agreement if it is found to be reasanable, or if the 
agreement is unreasonable, must state the reasons for the finding and allow 
a reasonable fee. 



N.C.App.1 SPRING SESSION, 1968. 391 

APPEAL from North Carolina Industrial Commission. 
On 15 January 1968 the full Commission adopted and affirmed 

a n  order dated 1 November 1967 by Chairman J. W. Bean wherein 
the plaintiff's motion to reopen the case and fix an attorney's fee 
was denied "for the reason that the time for appeal or reopening 
the case has run." 

From this order the plaintiff noted an appeal to this Court. 
Actually, the controversy does not involve the plaintiff but in- 

volves the attorney's fee of Ottway Burton, attorney for plaintiff. 
The facts, which are not in dispute, reveal: 
29 April 1964 plaintiff was injured. 
6 November 1964 plaintiff was released by the doctor. 
10 November 1964 last payment was made and report of com- 

pensation and medical paid was filed on 17 November 1964. 
Up to this time the plaintiff employee, Salmons, had not been 

represented by an attorney. Being unable to arrive a t  a satisfactory 
settlement, plaintiff employee retained an attorney to represent 
his interests. 

15 January 1965 plaintiff employee, Salmons, retained Ottway 
Burton and agreed with him in writing that his fee should be one- 
third of the recovery subsequent to that date. Immediately, on 15 
January 1965, request was made to the North Carolina Industrial 
Commission for a hearing because of inability to agree on compensa- 
tion, and according to the record filed with us this was accompanied 
by the fee agreement. 

21 July 1966 a release, settlement, and clincher agreement pro- 
viding for lump sum payment of $2,000 to plaintiff was entered into 
by all parties and sent to the Commission for approval. 

29 July 1966 Commissioner Shuford entered an order approving 
the compromise settlement agreement, and, in this order, a counsel 
fee in the amount of $300 was approved. The reasonableness or un- 
reasonableness of the fee agreement was not passed upon. 

10 August 1966 plaintiff employee, Salmons, wrote Commissioner 
Shuford: 

"You have approved $300.00 for counsel fee for Outtway (sic) 
Burton in this case. He thinks hc should receive a third of the 
$2,000.00 which would be $666.00. He said he would contact 
you about this matter. I am allowing him to hold an additional 
$366.00 in a trust fund until I have an aproval (sic) or 
disaproval (sic) on the matter from you. Personaly (sic) I 
feel like the $300.00 is enough. I would like to have this settled 
as soon as possiable (sic)." 
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2 November 1966 Secretary Stephenson of the Industrial Com- 
mission wrote : 

"Dear Mr. Burton: 

Plaintiff in the above case has written this office and has con- 
tacted us by telephone, stating you are holding in a trust ac- 
count $366.00 in addition t~ the fee of $300.00 approved for 
you pending an application to this office to increase your fee. 
Since we have heard nothing from you after entry of the Order 
of July 29, please advise.'' 

22 August 1967 Ottway Burton filed a motion requesting that  
the order of 29 July 1966 be changed to approve a counsel fee in the 
amount of $666.66 rather than the $300 originally approved. 

25 August 1967 Chairman Bean wrote Mr. Burton and acknowl- 
edged receipt of the motion for the change of attorney's fee and 
advised that  he had discussed the matter with the other members 
of the Commission and i t  was their opinion that the Statute of Lim- 
itations had run in the matter and that the order of 29 July 1966 
had become final. 1 November 1967 J. W. Bean, Chairman, entered 
a formal order denying the motion to reopen the case, for the reason 
that  the time for appeal or reopening the case had run. 

8 November 1967 Mr. Burton appealed to the full Commission. 
15 January 1968 the full Commission entered an order adopting 

the order of Chairman Bean and from this action on the part of the 
full Commission, the present appeal was taken. 

Ottway Burton, Attorney for plaintiff appellant. 
No counsel, contra. 

CAMPBELL, J. There has been no determination as to the rea- 
sonableness or unreasonableness of the fee claimed in this matter. 
The only question involved is whether the order entered by the full 
Commission under date of 15 January 1968 was proper under the 
facts of this case. 

G.S. 97-90(c) provides: ''If an attorney has an agreement for 
fee or compensation under this article, he shall file a copy or mem- 
orandum thereof with the hearing officer or Commission prior to the 
conclusion of the hearing. If the agreement is not considered unrea- 
sonable, the hearing officer or Commission shall approve i t  a t  the 
time of rendering decision. If the agreement is found to be unrea- 
sonable by the hearing officer or Commission, the reasons therefor 
shall be given and what is considered to be a reasonable fee allowed. 
If within five (5) days after receipt of notice of such fee allow- 
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ance, the attorney shall file notice of appeal to the full Commission, 
%he full Commission shall hear the matter and determine whether 
or not the attorney's agreement as to a fee or the fee allowed is un- 
reasonable." 

In  this case Mr. Burton had an agreement for fee, and he com- 
plied with the statutory requirement and filed same with either the 
'Ilearing officer or the Commission prior to the conclusion of the 
hearing. The order approving compromise settlement agreement was 
entered by Commissioner Shuford 29 July 1966, and in that order 
a counsel fee in the amount of $300 was approved. The provisions 
of the statute were not followed. "If the agreement is not considered 
unreasonable, the hearing officer or Commission shall approve i t  a t  
the time of rendering decision. If the agreement is found to be un- 
reasonable by the hearing officer or Commission, the reasons there- 
for shall be given and what is considered to be a reasonable fee al- 
lowed." 

Mr. Burton is entitled to have t,he statute complied with and 
the  reasonableness or unreasonableness of his fee agreement de- 
&ermined. 

Remanded to Commission. 

BRITT and MORRIS, JJ. ,  concur. 

I N  T H E  MATTER OF T H E  CUSTODY OF SARAH KIMBERLY ROSS AND 
.JAMES CLARK ROSS, MINORS. 

(Filed 12 June 1968.) 

1. Divorce a n d  Alimony 5 24- 
Where the court finds that both the father and mother are fit and 

proper persons to  have custody of the children of the marriage and that 
the best interests of the children require that custody be awarded to the 
father, such award will be upheld when supported by competent evidence. 

2. Divorce a n d  Alimony 9 % 

When parents a re  divorced, children of the marriage become wards of 
the court and their welfare is the determining factor in custody pro- 
ceedings. 

APPEAL from Shazc, J., from order entercd 29 January 1968 as 
amended 12 February 1968 in Chambers upon a motion in a pending 
cause for custody of minor children. 

This cause originated by a petition for habeas corpus filed 10 
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June 1964 by James Ervin Ross as petitioner seeking the custody 
of his two children, Sarah Kimberly Ross and James Clark Ross, 
from their mother Nancy Chapman Ross as respondent. 

The petitioner James Ervin Ross will be referred to as "father" 
and the respondent Nancy Chapman Ross will be referred to a s  
"mother". 

A chronological review of the case history is as follows: 
7 April 1955 father and mother were married. 
25 February 1961 Sarah Kimberly Ross was born to this union. 
16 May 1962 James Clark Ross was born to this union. 
19 November 1962 father and mother separated and entered into 

a formal separation agreement, wherein mother was given custody 
of the two children subject to visitation privileges by father. 

4 June 1964 father commenced this habeas corpus proceeding for 
the custody of the two children. 

4 June 1964 Judge Gwyn ordered the mother to have the children 
in court on 15 June 1964 and show cause as to why the children 
should not be taken from her and placed with father. 

16 June 1964 Judge Gambill ordered Rockingham County Wel- 
fare Department to make an investigation of the home environment 
and continued the cause, leaving the custody as provided for in the 
separation agreement pending further hearings. 

6 August 1964 father and mother divorced. 
8 August 1964 mother married John Kincaid. 
21 October 1964 Judge Johnston, upon affidavits filed on behalf 

of father and mother, entered an order finding as a fact that father 
was a fit and proper person to have the care, custody, supervision 
and control of the two children, and that their best interests re- 
quired that their care, custody, supervision and control be awarded 
to the father. This order gave the mother visitation righB to be 
mutually agreed upon and retained the cause for further orders as 
circumstances might require. 

30 November 1964 Judge McLaughlin entered a consent order 
definitely fixing the visitation privileges of mother. 

6 August 1965 mother moved in the cause for a modification of 
the previous order and for full custody and control of the children. 

21 September 1965 Judge McConnell entered a consent order 
leaving the children with the father, pursuant to the order of Judge 
Johnston of 21 October 1964, and fixed specific visitation privileges 
of the mother in the State of Florida and required mother and her 
new husband Kincaid to give a bond of $2,500 conditioned upon 
compliance with the order. In  this order all previous affidavits were 
expunged from the records. 
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This order was consented to by all parties and their attorneys of 
record as well as by the new husband John Kincaid. 

24 September 1966 father married Pauline Martin. 
13 September 1967 mother filed a new motion to vacate, modify 

o r  amend the consent order of Judge McConnell of 21 September 
1965. In this motion she alleged that there had been a substantial 
change of conditions since the last order and then set forth in detail 
some eleven allegations of various changes. 

After extensive hearings on two or more occasions where evi- 
dence was offered by affidavits and by witnesses, Judge Shaw en- 
tered the present order. Judge Shaw made extensive findings of fact 
and concluded that the best interests of the children require that 
their general supervision, care, custody and control continue to be 
entrusted to the father and that the rights of visitation to the 
mother and maternal grandparents be modified "to promote the con- 
tinued education of the said children in Rockingham County with- 
out  interruption or undue disturbance." 

From this order and the refusal of Judge Shaw to sign the order 
tendered by the mother, the mother appeals. 

Arthur Vann, Attorney for respondent appellant. 
Gwyn  & Gwyn b y  Julius J .  Gzuyn, Attorneys for petitioner ap- 

pellee. 

CAMPBELL, J. The attorney for mother appellant in his brief 
sets out sixteen questions as being involved. Nothing would be 
gained by enumerating the sixteen questions and answering each in 
detail. 

The evidence in the case is voluminous and sharply conflicting 
and reveals considerable bitterness on the part of both father and 
mother. A recital of the evidcnce would serve no useful purpose. 

"The question of custody is one addressed to the trial court. 
When the court finds that both parties are fit and proper persons to 
have custody of the children involved, as i t  did here, and then finds 
that i t  is to the best interest of the children for the father to have 
custody of said children, such holding will be upheld when i t  is 
supported by competent evidence." Hinkle v. Hinkle, 266 N.C. 189, 
196, 146 S.E. 2d 73. 

When parents separate and later are divorced, "(t)lie children of 
the marriage become the wards of the court and their welfare is the 
determining factor in custody proceedings." Stunhack v. Stanback, 
266 N.C. 72, 75, 145 S.E. 2d 332. 

In this case there was ample evidence to support the facts found 
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by Judge Shaw, and no error has been made to appear either in his 
findings of fact or his conclusions. 

Affirmed. 

BRITT and MORRIS, JJ., concur. 

DR. W. L. MoLEOD v. LEE RIGHARDSON MoLEOD. 

(Filed 12 June 1968.) 

1. Divorce and Alimony §§ 13, 16; Abatement and Revival § 8- 
After institution by the wife of an action for alimony without divorce 

under G.S. 50-16, the husband instituted a n  action for absolute divorce on 
the ground of one year's separation. Held: The wife's plea in abatement 
in the husband's action is properly denied since a judgment on the merits 
in the wife's action will not act as  a bar to the husband's action for abso- 
lute divorce. 

2. Divorce and Alimony 8 16- 
Under G.S. 50-16.1 et seq. [effective October 1, 19671 a wife, if she is 

the dependent spouse, may file a cross-action in the husband's suit for 
absolute divorce and thereby protect her right to alimony. 

3. Venue 9 S- 
A motion to remove the case ,to another county for the convenience of 

witnesses is addressed to the discretion of the trial court. 

APPEAL by defendant from McConnell, J., a t  the 29 January 1968 
Civil Session of STANLY County Superior Court. 

On 22 November 1966, after approximately ten months of mar- 
riage, the parties separated. There was one child of the marriage. 
On 28 November 1966 the wife instituted an action in Mecklenburg 
County under G.S. 50-16 for alimony without divorce. On 19 De- 
cember 1966 the husband answered, and on 25 January 1967, an 
order for alimony pendente lite was entered. 

On 24 November 1967 the husband instituted this action for abso- 
lute divorce in Stanly County on the ground of one year separation. 
On 29 December 1967 the wife made a motion to dismiss this action 
or in the alternative, to remove i t  to Mecklenburg County. On 24 
February 1967 Judge McConnell entered an order denying the mo- 
tion in its entirety. From this order the defendant wife appeals. 

Brown, Brown & Brown by Richard L. Brown, Jr. and Richard 
Lane Brown, III ,  for plaintiff appellee. 
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Sanders, Walker & London by Robert G. Sanders and Larry 
Thomas Black for defendant appellant. 

CAMPBELL, J. This case has been presented to the Court by at- 
torneys as a case which turns on whether the pendency of a prior 
action in Mecklenburg for alimony without divorce between the 
same parties abates the action in Stanley County for absolute di- 
vorce. The appellant relies on Cameron v. Cameron, 235 N.C. 82, 
68 S.E. 2d 796. The appellee relies on Fullwood v. Fullwood, 270 
N.C. 421, 154 S.E. 2d 473. 

The Cameron case holds that the pendency of an action for di- 
vorce from bed and board on the ground of abandonment abates an 
action for absolute divorce. The test that determines when such a 
suit will abate the second action was stated in that case as follows: 

"* " * the pendency of the prior action abates the subse- 
quent action when, and only when, these two conditions con- 
cur: (1) The plaintiff in the second action can obtain the same 
relief by a counterclaim or cross demand in the prior act,ion 
pending against him; and (2) a judgment on the merits in fa- 
vor of the opposing party in the prior action will operate as a 
bar to the plaintiff's prosecution of the subsequent action." 

In arriving a t  the conclusion that in the Cameron case "a judg- 
ment on the merits in favor of the opposing party in the prior ac- 
tion will operate as a bar to the plaintiff's prosecution of the subse- 
quent action," Judge Ervin said the wife in her prior action must 
prove that her husband has wilfully abandoned her. "Consequently, 
the wife may defeat the husband's action for an absolute divorce 
under G.S. 50-6 by showing as an affirmative defense that the sepa- 
ration of the parties has been occasioned by the act of the husband 
in wilfully abandoning her, * * * It follows that a judgment on 
the merits in favor of Mrs. Cameron in the prior action in Sampson 
County will operate as a bar to Cameron's prosecution of the subse- 
quent action in New Hanover County. Such judgment will neces- 
sarily adjudicate that Cameron has wilfully abandoned Mrs. Cam- 
eron." 

In  the instant case, a judgment on the merits in the alimony with- 
out divorce action will not act as a bar to the action for absolute 
divorce on the ground of one year separation. Thus, the Cameron 
case is not controlling here. 

The Fullwood case, supra, is more like the instant case in that 
the first pending action, there as here, was a proceeding under G.S. 
50-16, namely: an action for alimony without a divorce. The Court 
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held in that case that the prior pending action would not abate a 
subsequent action for an absolute divorce on the ground of one year 
separation. 

In the instant case, the wife contends that she will be irreparably 
damaged because she cannot protect her right to alimony in the ab- 
solute divorce action; and if she loses in her race to obtain her 
judgment in her pending action for alimony without a divorce be- 
fore her husband obtains an absolute divorce, she will be deprived 
of her alimony. G.S. 50-16 has been amended, and the amendment 
became effective 1 October 1967, which was prior to the institution 
of the instant case in Stanly County. Under the amendment the wife, 
if she is the dependent spouse, may set up a cross action in the hus- 
band's suit for absolute divorce in Stanly County and, thus, protect 
her right to alimony without being dependent upon a race to obtain 
a court judgment. 

The motion to move the case to Mecklenburg County for the 
convenience of witnesses was addressed to the discretion of the trial 
court. The wife has not shown any abuse of the trial court's diecre- 
tion. 

The wife appellant has failed to show any error in the order en- 
tered by the trial tribunal. It is 

Affirmed. 

BRITT and MORRIS, JJ., concur. 

ANDREW CROSBY v. FANNIE W. CROSBY. 

(Filed 12 June 1968.) 

Appeal and Error § 41- 
Where appellant caused to be filed with the clerk a stenographic 

transcript of the evidence in the trial tribunal, the failure to provide an 
appendix to the brief setting forth "in succinct language with respect to 
those witnesses whose testimony is deemed to be pertinent to  the ques- 
tions raised on appeal, what he says the testimony of such witness tends 
to establish with citation to the page of the stenographic transcript in 
support thereof" subjects the appeal to dismissal by the Court of Appeals 
ex mero motu. Court of Appeals Rule No. 19(d) (2) .  

APPEAL by defendant from order of Johnston, J., dated 8 March 
1968, FORSYTH Superior Court. 

This case began as a civil action for absolute divorce on ground 
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of one year's separation. Defendant answered the divorce complaint 
and prayed that plaintiff be required to provide support for their 
minor child until the child reaches twenty-one years of age. It ap- 
pears that the child is now twenty years of age and a student in 
college. 

Judgment in the divorce action was filed on 3 January 1966, 
granting plaintiff absolute divorce; an order was entered on 6 
January 1966 requiring plaintiff to pay $25.00 per week for the sup- 
port and maintenance of the child until she becomes twenty-one. 

Following motions filed by plaintiff and defendant, Judge John- 
ston entered an order, dated 21 July 1967, which had the effect of 
relieving plaintiff of further payments. Defendant appealed from 
said order to the Supreme Court and by opinion set forth in 272 
N.C. 235, filed 13 December 1967, the Supreme Court found error 
and remanded the cause to the Superior Court of Forsyth County. 

On 4 January 1968, an order in conformity with the Supreme 
Court opinion was filed in the Forsyth Superior Court by Judge 
Martin vacating Judge Johnston's order of 21 July 1967. On 19 
January 1968, defendant filed a motion asking for entry of an order 
requiring plaintiff to appear and show cause, if any he had, why he 
should not be punished for contempt of court. 

The motion was heard by Judge Johnston a t  the 12 February 
1968 Session of Forsyth Superior Court, following which he entered 
an  order finding that plaintiff's failure to pay $25.00 per week had 
not been in willful disobedience of the orders of the court and that 
plaintiff was not in contempt of the orders of the court. From said 
order, defendant appealed to this Court. 

Hayes & Hayes b y  W .  Warren Sparrow, Attorneys for p l a i n w  
appellee. 

Randolph & Drum b y  Clyde C. Randolph, Jr., Atiorneys for de- 
fendant appellant. 

BRITT, J. In  her appeal to this Court, defendant failed to com- 
ply with Rule 19(d) (2). Rule 19 relates to the record on appeal. 
Subsection (d) is entitled '(Evidence - How Stated" and provides 
that the evidence in the record on appeal shall be in one of the two 
following methods: 

(1) [In narrative form as required for many years by Rule 
19(4) of the Supreme Court of North Carolina.] 

(2) As an alternative to the above method (as a part of the 
record on appeal but not to be reproduced), the appellant shall 
cause the complete stenographic transcript of the evidence in 
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the trial tribunal, as agreed to by the opposite party or as settled 
by the trial tribunal as  the case may be, to be filed with the clerk 
of this Court and then the appellant in a n  appendix to his brief 
shall set forth i n  succinct language wi th  respect to those wit- 
nesses whose testimony is deemed to be pertinent to the ques- 
tions raised on appeal, what he says the testimony of such wit- 
ness tends to establish wi th  citation to the page of the steno- 
graphic transcript i n  support thereof. The  opposite party i n  case 
of  disagreement as to any  portion o f  the appendix i n  appellant's 
brief m a y  set forth in a n  appendix to his brief in succinct lan- 
guage what he says the testimony of  a witness establishes with 
citation to the page o f  the stenographic transcript i n  support 
thereof. (Emphasis added.) 

In  her appeal, defendant caused to be filed a stenographic tran- 
script of the evidence presented before Judge Johnston but failed to 
provide an appendix to her brief setting forth "in succinct language 
with respect to those witnesses whose testimony is deemed to be 
pertinent to the questions raised on appeal, what he says the testi- 
mony of such witness tends to establish with citation to the page 
of the stenographic transcript in support thereof." 

For failure to comply with the rule aforesaid, this Court ex mero 
motu  dismisses defendant's appeal. 

Nevertheless, we have carefully reviewed the record on appeal 
and the briefs submitted by plaintiff and defendant and find no 
prejudicial error. There was sufficient competent evidence to sup- 
port the findings and conclusions of Judge Johnston that plaintiff 
has not willfully disobeyed the orders of the court and is not in 
contempt of the orders of the court. 

Appeal dismissed. 

CAMPBELL and MORRIS, JJ., concur. 

SARAH MARGARET SAWYER, BY HEX NEXT F ~ N D ,  MIRIAM S. SAWYER 
AND WALTER W. SAWYER, 111, V. GWEiNDOLYN BRINKLEY 
SAWYER. 

(Filed 12 June 1968.) 

1. AppeaJ and Error $ 26- 
Where the only assignment of error is to the signing and entry of en 

order setting aside a default judgment, review is limited to a determina- 
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tion of whether the facts found and admitted are  sufficient to support the 
judgment. 

2. Judgments 9 24- 

A defendant is entitled to have a default judgment set aside under G.S. 
1-220 only upon a showing of excusable neglect and a meritorious defense. 

3. Appeal and Error SS 26, 2& 

Exception and assignment of error to  the signing of an order setting 
aside a default judgment do not present for review the findings of fact 
or the evidence on which they are based. 

APPEAL from Cohoon, Resident Judge of the First Judicial Dis- 
trict, in chambers, 22 December 1967. 

Plaintiffs filed their complaint on 27 June 1967 and amendment 
thereto on 7 July 1967. Defendant was served on 13 July 1967. Time 
for answer was extended to and including 1 September 1967 by order 
of the clerk entered 4 August 1967. By written stipulation entered 
into 1 September 1967, time was further extended to and including 
11 September 1967. Because of illness of defendant's counsel, and 
by oral agreement of counsel, time for answer was further extended 
to and including Friday, 15 September 1967. On that date a t  ap- 
proximately 5:05 p.m., defendant's counsel telephoned plaintiffs' 
counsel and advised that for "some unknown reason" defendant had 
not arrived a t  his office to sign the answer. Plaintiffs' counsel advised 
that  his client would not grant any further extensions and the an- 
swer must be filed by midnight. Subsequently, however, i t  was agreed 
that the answer could be executed on Saturday. The answer, although 
executed on Saturday, was not filed until Monday afternoon. Prior 
to the filing of the answer by defendant's counsel, plaintiffs' counsel 
had, earlier on Monday, obtained a judgment by default. On 1 De- 
cember 1967, defendant moved to set the judgment aside. The matter 
was heard by Cohoon, J., in chambers, by consent of the parties, on 
affidavits and arguments of counscl. The court entered an order set- 
ting aside the judgment, and plaintiffs appealed. 

Small, Small & Watts by  Thowtas S. Watts for plaintiff appel- 
lants. 

Forrest V. Dmstan  for defendant appellee. 

MORRIS, J. Plaintiffs do not bring forward any exceptions or 
assignments of error to any finding of fact by the court. The only 
assignment of error is to the signing and entry of the order setting 
aside the default judgment. We, therefore, limit ourselves to a de- 
termination of whether the facts found and admitted are sufficient 
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to support the judgment. 1 Strong, N. C. Index 2d, Appeal and Er- 
ror, § 26; Highway Commission v. Reynolds Co., 272 N.C. 618, 159 
S.E. 2d 198. 

Defendant's motion to set aside was made pursuant to G.S. 1-220. 
To be entitled to have the judgment set aside, he must show excus- 
able neglect and a meritorious defense. Greitzer v. Eastham, 254 
N.C. 752, 119 S.E. 2d 884. 

The findings of fact of Cohoon, J., are full and detailed with 
respect to the reasons for the failure of the defendant's attorney to 
file the answer on Saturday or during the day on Monday. This was 
obviously the result of an inadvertent misunderstanding between 
counsel. However, the only finding as to defendant's failure to come 
to her attorney's office a t  the appointed time to sign the answer is 
contained in finding no. 4 "That a t  approximately 5:05 p.m. on Fri- 
day, September 15, 1967, defendant's counsel telephoned plaintiffs' 
counsel to advise that his client, the defendant, for some unknown 
reason had not come to Elizabeth City, N. C. from Norfolk, Virginia 
to execute the answer duly prepared . . ." Plaintiffs contend that 
defendant is guilty of inexcusable neglect and should not be allowed 
to have the default judgment set aside. The court found that "for 
some unknown reason" the defendant did not come to sign the an- 
swer. We will not assume that she is chargeable with inexcusable 
neglect. Plaintiffs did not except to t.he finding of fact nor request 
findings not made. Their exception is a general exception. This broad- 
side assignment of error is ineffectual to challenge the findings of 
fact or the sufficiency of the evidence to support the findings. King 
v. Snyder, 269 N.C. 148, 152 S.E. 2d 92. 

Plaintiffs also contend that defendant has no meritorious defense. 
The court found as a fact "that the answer filed by the defendant 
with the Clerk of Superior Court on September 18, 1967 asserts a 
meritorious defense . . ." Again plaintiffs took no exception to 
the finding of fact nor did they tender any finding which the court 
failed to adopt. The same rule is applicable as set out by Bobbitt, 
J., in King v. Snyder, supra: 

"Defendant's general exception to Judge McLcanls order does 
not present for review the admissibility of the evidence on which 
the findings of fact are based or the sufficiency of the evidence 
to support the findings." 

The facts found by the court are sufficient to support the judg- 
ment to set aside the default judgment. 

No error. 

CAMPBELL and BRTTT, JJ., concur. 
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CLAUDIA LOMAX MILLS v. WILLIAM TED McCUEN. 

(Filed 12 June 1968.) 

1.  Judgments  3 % 

Where plaintift' has not taken default judgment prior to defendant's 
motion for extension of time to file answer, G.S. 1-220 is inapplicable, and 
defcndant is not required to show mistake, inadvertence, surprise or ex- 
cusable neglect. 

2. Pleadings 8 9; Process 3 1 6  
The statutes pertaining to service of process upon a nonresident mo- 

torist, G.S. 1-105 et seq., contemplate giving such defendant a n  opportunity 
to defend even bcyond the right of the judge in his discretion to extend 
the time for filing answer, G.S. 1-108, and a fortiori, the judge in his dis- 
cretion may extend time to file an answer under G.S. 1-152. 

Order of the court extending nonresident's time to file answer upon a 
finding that defendant's neglect in corresponding with his attorney was 
excusable, held not an abuse of discretion. 

4. Appeal and Error 5+ 

Ordinarily, where a judge is vested with discretion, his doing w refus- 
ing to do the act in question is not reviewable upon appeal. 

APPEAL from order of Shaw, J., Superior Court of GUILFORD 
County, Greensboro Division, in Chambers. 

This action was instituted by summons issued 30 January 1968, 
and served upon the Commissioner of Motor Vehicles as process 
agent for defendant on 31 January 1968. The defendant was a citi- 
zen and resident of Greenville, South Carolina. 

At  the time of instituting action, a duly verified eompIaint was 
filed seeking damages for personal injuries and property damage 
growing out of an automobile collision between an automobile owned 
and operated by the plaintiff and an automobile operated by the de- 
fendant. The collision had occurred 23 August 1967 on one of the 
city streets of the City of Greensboro, North Carolina. 

Upon receipt of the papers, the Commissioner of Motor Vehicles 
forwarded same by registered mail to the defendant in Greenville, 
South Carolina, and the return receipt showed delivery to the de- 
fendant on 3 February 1968. 

On 7 March 1968 Richard L. Wharton, an attorney of Greens- 
boro, filed a motion setting forth that the defendant had been served 
by process in accordance with G.S. 1-105 and, pursuant to that stat- 
ute, he desired a continuance in ordcr to afford the defendant rea- 
sonable opportunity to defend the action. He alleged that he had 
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prepared an answer on behalf of the defendant and had forwarded 
same to the defendant on 20 February 1968 for verification and re- 
turn and that he had received no communication from the defendant. 
He further set forth in the motion his belief that the defendant had 
a meritorious defense, for that the plaintiff had failed to yield the 
right of way a t  a stop intersection. He further set out that unless 
the defendant be given additional time to file answer, his liability 
insurance coverage might be prejudiced for failure to cooperate in 
the defense of the action, and that he desired an opportunity to 
establish communication with the non-resident defendant. 

Upon filing of this motion, which was duly verified by Richard 
L. Wharton, attorney for defendant, Judge Shaw heard the matter 
on 8 March 1968 and directed defendant's counsel to seek additional 
information and in the meantime directed plaintiff's counsel not. to 
take a default judgment. 

The matter was heard further on 22 March 1968 by Judge Shaw. 
He made findings of fact to the effect that the defendant had not 
realized the importance of the correspondence with his attorney, Mr. 
Wharton, and that his neglect in not properly attending to the cor- 
respondence was excusable. He concluded that the court had dis- 
cretion to grant additional time to file answer, pursuant to G.S. 
1-152, 1-105, and 1-108 and, in the court's discretion, he allowed the 
defendant to and including 5 April 1968 to answer and set up a 
counterclaim, if desired. 

The plaintiff excepted to the findings of fact and conclusions of 
Judge Shaw and appealed to this court. 

B. Gordon Gentry, Attorney for plaintiff appellant. 
Wharton, Ivey & Wharton, Attorneys for defendant appellee. 

CAMPBELL, J. NO default judgment had been taken by the 
plaintiff prior to the motion filed on behalf of the defendant for an 
extension of time. Accordingly, G.S. 1-220 is not applicable and the 
defendant is not required to show mistake, inadvertence, surprise, 
or excusable neglect. 

Service of process in this case was had pursuant to G.S. 1-105, 
commonly referred to as the non-resident motorist statute. This 
statute provides: "The court in which the action is pending shall 
order such continuance as may be necessary to afford the defendant 
reasonable opportunity to defend the action." 

G.S. 1-108 provides that when a defendant is served under the 
provisions of G.S. 1-105, '(on application and sufficient cause shown 
a t  any time before judgment, (such defendant) must be allowed to 
defend the action; " " *" 
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It is to be noted that under this statute, if sufficient cause can be 
shown before judgment, the defendant "must be allowed to defend 
the action; * * *" 

These statutes pertaining to service of process upon a non-resident 
motorist contemplate giving such a defendant an opportunity to de- 
fend even beyond the right of t,he judge in his discretion to extend 
the time. A fortiori, the judge in his discretion may do so under G.S. 
1-152 which provides: "The judge may likewise, in his discretion, 
and upon such terms as may be just, allow an answer or reply to be 
made, or other act to be done, after the time limited, or by an 
order may enlarge the time.'' 

"Ordinarily, where a judge is vested with discretion, his doing 
or refusing to do the act in question is not reviewable upon appeal." 
Harmon v. Harmon, 245 N.C. 83, 86, 95 S.E. 2d 355. 

In  the present case the judge not only found good cause for ex- 
tending the time to plead on behalf of the defendant but allowed the 
extension in his discretion. No abuse of discretion has been shown, 
and there was sufficient evidence below to support the court's find- 
ing of sufficient cause. 

No error. 

BRITT and MORRIS, JJ., concur. 

STATE OF NORTH CAROLlNA V. DAVID HUFFSTETLER. 

(Filed 12 June 1968.) 

1. Constitutional Law 33- 

In  a prosecution for felonious breaking and entering and larceny, it  was 
not error for the court to permit a defense witness to refuse to answer 
questions asked by defendant's counsel on the ground of his privilege 
against self-incrimination, notwithstanding the witness had previously 
plead guilty to breaking and entering as a result of the same occurrence for 
which defendant was being tried, since his testimony might disclose facts 
leading to proof of other crimes in connection with this occurrence which 
would not have been known without his admission. 

2. Criminal Law § 140- 
Where the court enters separate judgments imposing sentences of im- 

prisonment, the sentences run concurrently a s  a matter of law in the ab- 
sence of a provision to the contrary in the judgment. 

3. Criminal Law § 171- 
Where concurrent sentences of equal length are  imposed upon conviction 
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on two counts, any error in the charge relating to one count only is harm- 
less. 

4. Criminal Law § l O R  
Assignments of error not supported by argument or citation of authority 

in appellant's brief are deemed abandoned, Rule of Practice in the Court 
of Appeals No. 28. 

APPEAL from Godzoin, S.J., 27 November 1967 Special Session 
GASTON Superior Court. 

Defendant was charged in a bill of indictment with felonious 
breaking and entering and larceny of goods of the value of more 
than $200.00. H e  entered a plea of not guilty. Upon a verdict of 
guilty, he was sentenced to a term of not less than 7 nor more than 
10 years on each count. From the judgmtnt of the court, defendant 
appealed. 

Attorney General T .  W. Bruton, b y  Andrew A. Vanore, Staff At- 
torneg, for the State. 

J .  Ralph Phillips for defendant appellant. 

MORRIS, J. The evidence presented by the State, in addition to 
the prosecuting witness and investigating officer, came from three of 
the persons who were in the company of defendant a t  the time the 
offenses were committed. One other who was present, according to 
the evidence, was called to testify for defendant. He was allowed to 
refuse to answer the questions of defendant's attorney on the ground 
that the answers "might tend to incriminate him". The defendant 
assigns as error (assignment of error no. 2) the court's permitting 
him to refuse to answer. This witness, i t  is true, had plead guilty to 
and was serving sentence for breaking and entering as the result of 
the same occurrence for which defendant was being tried. However, 
as the record discloses, he had not been charged with safecracking 
and safe robbery. He testified, out of the presence of the jury, that 
he had been advised that he could be charged with this offense. As 
was said in Smith v. Smith, 116 N.C. 386 at  p. 387, 21 S.E. 196: 

('. . . the witness ought not to be compelled to answer the 
question, for the reason that the admission may be the connect- 
ing link of a chain of evidence, disclosing other facts and other 
circumstances leading to clear proof of a crime which would 
not have been known without the admission." 

This assignment of error is overruled. 
Defendant also assigns as error the failure of the court to charge 

the jury that i t  could find the defendant guilty or not guilty of 
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larceny of goods of the value of $200.00 or less. Conceding that there 
is some evidence from which the jury could have found the prop- 
erty was valued a t  $200.00 or less, the failure to so charge could not 
have constituted prejudicial error in this case. The sentences imposed 
on both the first and second count were identical. The court did not 
specify whether the sentence on the second count, the larceny count, 
should run consecutively with the sentence on the first count or con- 
currently therewith. Absent an order to the contrary, these sentences 
run concurrently as a matter of law. State v. Efird, 271 N.C. 730, 
157 S.E. 2d 538. The error, if any there was, was not prejudicial. 
Assignment of error no. 6 is overruled. 

By assignment of error nos. 1 and 4 defendant contends the 
court erred in overruling his motion for nonsuit. The defendant does 
not argue these assignments of error in his brief nor cite any au- 
thority therefor. Although these assignments of error are deemed 
abandoned under our rules (Rule 28, Rules of Practice in the Court 
of Appeals of North Carolina), we have examined the record, and 
there is ample evidence to support the court's ruling. 

We have considered assignmcnts of error nos. 3 and 5 and find 
them to be without merit. 

The judgment of the Superior Court is 
Affirmed. 

CAMPBELL and BRITT, JJ., concur. 

STATE OF NORTH CAROLINA v. .JOE JAMES BRAXTON. 

(Filed 12 June 1968.) 

Constitutional Law 3 3 1 ;  Criminal Law 3 91- 
The denial of motion for continuance made by indigent defendant's at- 

torney ten minutes after his appointment to represent the defendant is 
prejudicial error, there not being sufficient time for the attorney to pro- 
cure witnesses or to prepare the case for trial by jury. 

APPEAL by defendant from Cozuper, J., 23 October 1967 Regular 
Criminal Session of LEXO~R Superior Court. 

Defendant was charged with the felonies of forgery and uttering 
a forged instrument in a bill of indictment returned by the Grand 
Jury a t  the October 1967 Session of court. 

From a verdict of guilty and judgment of imprisonment, defend- 
ant  appealed. 
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Attorney General T .  W.  Bruton and Deputy Attorney General 
James F. Bullock for the State. 

C. E.  Gerrans for defendant. 

MALLARD, C.J. Defendant's main assignment of error, upon 
which this case turns, is that the court committed error in the denial 
of defendant's request for a continuance after the appointment of 
counsel, to enable counsel to obtain witnesses. 

On 31 October 1967 the defendant signed an affidavit in which 
he asserted that he was an indigent and requested the appointment 
of counsel. On the same date he was found by the court to be an 
indigent, and C. E. Gerrans, an attorney a t  law, was assigned to 
represent him. 

In '(approximately ten minutes" aftcr the appointment of coun- 
sel, the defendant's case was called for trial. Before pleading to the 
charges contained in the bill of indictment, defendant's counsel made 
a motion to continue the case in order to obtain witnesses for the 
defendant. The motion was denied. 

In  ruling on the motion the court said, "In view of the fact 
that the case was called last week and the court gave the defendant 
time to get ready the court denies the request." The record does not 
reveal what else, if anything, occurred the week before. There is 
nothing in the record to indicate that defendant's counsel had knowl- 
edge of what had occurred the prior week, and if he had known 
about it, he was under no obligation to act in this case until he be- 
came attorney for the defendant. 

We hold that ten minutes after his appointment was not sufficient 
time for the defendant's lawyer to procure witnesses or to prepare 
the case for trial by jury. The failure to continue the case under 
these circumstances was prejudicial error. State v .  Lane, 258 N.C. 
349, 128 S.E. 2d 389. 

The defendant made other assignments of error. However, in 
view of what is said above, these need not be discussed, except we 
deem i t  proper to add that there was sufficient evidence in this case 
for i t  to ?x submitted to the jury. 

For the reasons stated, i t  is ordered that there be a new trial. 
New trial. 

BRITT and MORRIS, JJ., concur. 
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STATE O F  NORTH CAROLINA V. PLATT WALKER HENRY. 

(Filed 13 June 1968.) 

An appeal from an order allowing the solicitor's motion for a change 
of venue and denying defendant's petition for a n  order requiring the 
State Bureau of Investigation to make available to defense counsel cer- 
tain written statements relating to the case is premature and will be dis- 
missed by the court ex mwo motu, there being no provision for an appeal 
as  a matter of right from interlocutory orders in criminal actions. G.S. 78-27. 

APPEAL by defendant from order of McConnell, J., January 1968 
Session ANSON Superior Court. 

At  the January 1968 Session of Anson Superior Court, defendant 
was indicted for felonious assault. Prior thereto, defendant was 
given a preliminary hearing in the Anson County Criminal Court. 
Thereafter, defendant's attorney petitioned Judge McConnell to 
enter an order requiring the State Bureau of Investigation to make 
available to defendant's counsel certain written statements said 
Bureau had obtained from various persons. 

After the defendant was indicted by the grand jury, the solicitor 
moved for change of venue and filed affidavits of several persons 
stating that  in their opinion the State could not get a fair trial in 
Anson County. 

Judge McConnell ordered the case removed to Richmond County 
for trial and denied defendant's petition pertaining to SBI records. 
Defendant appealed to this Court. 

T. W. Bruton, Attorney General, by Harry W. McGalliard, Dep- 
uty Attorney General, for the State. 

E. A. Hightower, Attorney for defendant appellant. 

BRITT, J. Article 5 of Chapter 7A of the General Statutes deds 
with jurisdiction of the Court of Appeals. Pertinent portions of G.S. 
78-27 are as follows: 

"Appeals of right from the courts of the trial divisions. - 
* + +  

"(b) From any final judgment of a superior court, other than 
one described in subsection (a) of this section or one entered 
in a post-conviction hearing under article 22 of chapter 15, in- 
cluding any final judgment entered upon review of a decision 
of an administrative agency, appeal lies of right to the Court 
of Appeals." (Emphasis added.) 

Subsection (d) permits appeals froin cert,ain int.erlocutory orders 
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in civil actions or proceedings, but there is no provision for an ap- 
peal as a matter of right from interlocutory orders in criminal ac- 
tions. 

In  his oral argument, defense counsel indicated that  State v. 
Moore, 258 N.C. 300, 128 S.E. 2d 563, was his authority for ap- 
pealing. State v. Moore is distinguishable for the reason that it 
was before the Supreme Court pursuant to petition for certiorari, 
and the further reason that i t  was decided prior to the enactment 
of G.S. 78-27 by the 1967 General Assembly. 

This Court ex mero motu holds that an appeal in this case was 
premature and should be dismissed. 

Appeal dismissed. 

CAMPBELL and MORRIS, JJ., concur. 

BARBARA B. WHITE v. TRUDY BROWN HESTER AND JAMES D. COX 
AND 

WILLIAM SIDNEY WHITE v. TRUDY BROWN HESTER AND JAMES D. 
COX. 

(Piled 12 June 1968.) 

1. Appeal and Error § 41- 
Where there are two or more appeals in one action, only one copy of 

the record is necessary. Court of Appeals Rule NO. 19(b). 

a. same-- 
Where appellant caused to be filed with the clerk a stenographic 

transcript of the evidence in the trial tribunal, the failure to provide an 
appendix to the brief setting forth "in succinct language with respect to 
those witnesses whose testimony is deemed to be pertinent to the ques- 
tions raised on appeal, what he says the testimony of such witness tends 
to establish with citation to the page of the stenographic transcript in  
support thereof" subjects the appeal to dismissal by the Court of Appeals 
ex mero motu. Court of Appeals Rule No. 19(d)  (2).  

3. Automobiles § 19- 
When two vehicles arrive a t  approximately the same time a t  an inter- 

section not controlled by stop signs or signals. the vehicle to the left shall 
yield the right of way to the vehicle on the right. G.S. 20-155(a). 

APPEAL from Gambill, J., 4 December 1967 Civil Session, IREDELL 
County Superior Court, from a judgment of nonsuit entered a t  the 
close of the plaintiffs' evidence. 

These two cases were tried together. In one Barbara B. White, 
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plaintiff, seeks to recover for personal injuries and in the other 
William Sidney White, plaintiff, seeks to recover for property dam- 
ages to his 1958 Plymouth automobile driven a t  the time by his wife, 
the plaintiff Barbara B. White. 

Battley and Frank by Jay  F. Frank, Attorneys for plaintiff ap- 
pellants. 

Smathers and Hufstader by John Robert Hufstader, Attorneys 
for defendant appellees. 

CAMPBELL, J. TWO formal records and two sets of briefs were 
filed in this Court; only one copy was necessary under Rule 19(b). 

The appellants availed themselves of our Rule 19(d) (2) and 
caused the complete stenographic transcript of the evidence to be 
filed in this Court. The appellants, however, did not comply with 
that  portion of Rule 19 (d) (2) which provides: " (T) hen the appel- 
lant in an appendix to his brief shall set forth in succinct language 
with respect to those witnesses whose testimony is deemed to be 
pertinent to the qucstions raised on appeal, what he says the tes- 
timony of such witness tends to establish with citation to the page 
of the stenographic transcript in support thereof." 

For failure to comply with the rulc aforesaid, this Court ex mero 
rnotu dismisses the appeal. Crosby v. Crosby, 1 N.C. App. 398, 161 
S.E. 2d 654 (filed this date). 

Nevertheless, we have carefully reviewed the record on appeal 
and the briefs submitted by plaintiffs and defendants and find no 
prejudicial error. No novel questions were presented by t>his auto- 
mobile collision a t  an interscction in Statesville where there were no 
traffic control signals or signs of any kind and the evidence revealed 
that  the two vehicles arrived a t  the intersection a t  approximately 
the same time. The vehicle to the left (the plaintiff's vehicle) should 
have yielded the right of way, pursuant to the statute, G.S. 20-155(a). 
Furthermore, plaintiffs' evidence reveals that the plaintiff driver 
failed to keep a proper lookout as required by law. 

Appeal dismissed. 

BRITT and MORRIS, JJ., concur. 



412 I N  THE COURT OF APPEALS. [I 

STATE O F  NORTH CAROLINA v. VINCENT KENNETH CAVALLARO. 

(Filed 19 June 1968.) 

1. Criminal Law 55 5, 29- 
Where defendant had previously undergone several weeks of psychiatric 

evaluation and was found mentally competent to stand trial, it was not 
an abuse of discretion for the court to refuse to  order further psychiatric 
examination to determine defendant's competency a t  the time of the 
alleged offense, there being no statutory requirement that an indigent 
defendant be given psychiatric examination a t  his request to determine 
whether he can enter a plea of insanity. 

2. Criminal Law $j 91- 
A motion for a continuance is addressed to the discretion of the trial 

court, and the granting of a continuance due to the illness of a witness 
for the State is not an abuse of that discretion. 

3. Same; Constitutional Law 5 30-- 
Where the State was granted a continuance due to the illness of a wit- 

ness and the trial was held a t  the next criminal session of court, the de- 
lay did not violate defendant's right to a speedy trial, defendant not har- 
ing been prejudiced thereby. 

Introduction by the State of exculpatory statements made by the de- 
fendant does not warrant nonsuit when the exculpatory matter is contra- 
dicted by other evidence. 

5. Criminal Law 5 10% 
Motion to nonsuit should be denied if there is substantial evidence tend- 

ing to prove each essential element of the offense charged. This rule a p  
plies whether the evidence is direct, circumstantial, or a combination of 
both. 

6. Homicide 5 21- Evidence of defendant's gui l t  of second degree 
murder  held s a c i e n t  to go to t h e  jury. 

Evidence of the State tending to show that decedent had been beaten 
about the head and shot to death, that defendant had been with decedent 
the evening he disappeared, that  on that day decedent had $200 in his 
possession which was missing when the body was found, that early in 
the evening of decedent's disappearance defendant, who was unemployed, 
had no money but later that evening and in the ensuing days paid cash 
for purchases and living accommodations, that when arrested defendant 
had a ring which he had pawned to decedent, that the bullet which killed 
decedent could have come from decedent's pistol which was found in de- 
fendant's car with one cartridge fired, that defendant's automobile jack 
handle was missing, that blood stains of decedent's type but different from 
that  of defendant were found in defendant's automobile, that tire tracks 
leading to decedent's body were similar to  those made by the tires on 
defendant's automobile, and that a n  application form which had been 
given to defendant was found near decedent's body, is held sufficient to be 
submitted to the jury cn the issue of defendant's guilt of second degree 
murder. 
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APPEAL by defendant from Bowman, S.J., a t  the 2 October 1967, 
Mixed Session, Superior Court of ONSLOW. 

Defendant was charged under proper bill of indictment with the 
murder of Archie Linwood Taylor. Upon the call of the case, the 
State announced that i t  would not ask for a verdict of guilty of 
murder in the first degree but would ask for a verdict of guilty of 
murder in the second degree or manslaughter or such verdict as the 
law and the evidence in the case might warrant. The jury returned 
a verdict of guilty of murder in the second degree. Defendant was 
sentenced to prison for a term of not less than sixteen nor more than 
twenty years, and announced in open court that he did not desire to 
appeal. After having been transferred to State Prison to begin serv- 
ing his sentence, he changed his mind and wrote a letter to the clerk 
notifying him of his desire to appeal. Although the letter was dated 
within the time allowed for appeal, it was not mailed nor received 
until well after the time expired. Upon motion, the court allowed 
him to appeal, appointed the same counsel who had, by court ap- 
pointment, represented him a t  his trial, and ordered that a transcript 
of his trial be furnished his counsel. 

T. W. Bruton, Attorney General, by Harry W. McGalliard, Dep- 
uty Attorney General, for the State. 

Ellis, Iiooper, Warlick & Waters by Glenn L. Hooper, Jr.  and 
John D. Warlick, Jr., for defendant appellant. 

MORRIS, J. Defendant brings forward eight assignments of er- 
ror. 

The first is to the denial of defendant's petition that he be re- 
turned to Cherry HospitaI, Goldsboro, N. C., for a determination 
as to his competency on the date of the alleged offense. Defendant 
was arrested in Miami, Florida, on 27 February 1967. He waived ex- 
tradition and was returned to Onslow County on 10 or 11 March 
1967. On 7 April 1967 his court-appointed counsel moved for "psy- 
chiatric and neurological examination and evaluation prior to his 
trial and that he be admitted to a hospital for these purposes." On 
the same day, an order was entered by Clark, J., directing that de- 
fendant be admitted to Cherry Hospital for a period not exceeding 
60 days. He was admitted on 8 April 1967 and a detailed report dated 
25 May 1967 was made which covered a thorough study of defend- 
ant and an exhaustive history of defendant's illnesses, mental and 
physical, from childhood. The finding was that he was able to plead 
to the bill of indictment, knew the difference between right and 
wrong, was aware of the offense with which he was charged, and 
was able to consult with counsel in the preparation of his defense. 
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The diagnosis was that he was without psychosis. Defendant, on 12 
June 1967 petitioned that he be returned to Cherry Hospital for a 
determination of his "competency on the date of the alleged offense, 
January 30, 1967". The denial of this petition, defendant says, con- 
stitutes prejudicial error. There is no statutory requirement that an 
indigent defendant be given psychiatric examination a t  his request 
to determine whether he can enter a plea of insanity. This defendant 
had been given several weeks psychiatric hospitalization a t  his re- 
quest. The court in its order denying the request stated that counsel 
for defendant could pursue any remedies as to the competency of 
defendant on the date of the alleged offense a t  the time of the trial 
of the case. Although many witnesses testified they knew the de- 
fendant, he introduced no evidence as to his mental competence or 
incompetence a t  the time of the offense, nor did any of the doctors 
a t  Cherry Hospital testify for him. We find no abuse of discretion 
and overrule assignment of error No. 1. 

Assignment of error No. 2 is to the court's allowing the State's 
motion to continue the case on 18 June 1967, and, by assignment 
No. 3, defendant says that the denial of his motion to dismiss for 
lack of a speedy trial was error. The defendant was arrested in 
February, returned to North Carolina in March, admitted to Cherry 
Hospital where he remained several weeks. The case was calendared 
for trial a t  the July 1967 Session. The State asked for a continuance 
because a State's witness - one of the S.B.I. agents - was confined 
to his home because of illness. The motion was granted, and the 
case was tried a t  the next session a t  which criminal cases could be 
tried- October 1967. The granting of the motion to continue was 
in the discretion of the trial judge, State v. Allen, 222 N.C. 145, 22 
S.E. 2d 233, and no abuse of discretion is shown. Defendant's con- 
tention that his constitutional right's were violated in that  the State 
failed to give him a speedy trial is untenable. The only delay in 
getting to his trial caused by the State was the continuance for one 
session of court due to the illness of a witness for the State. There is 
nothing in the record to indicate that this defendant was not brought 
to trial in as orderly and speedy a manner as possible. There is 
nothing in the record to indicate that he ever requested that he be 
allowed bond. There is nothing in the record to indicate nor does he 
suggest that because of any delay he lost the benefit of the testimony 
of any witnesses. Assignments of error Nos. 2 and 3 are overruled. 

Defendant next contends that his motion for nonsuit should have 
been allowed and the failure of the court to so do is assigned as error 
(Assignment of error No. 4) for that the State offered exculpatory 
statements of defendant, and the evidence was insufficient. 
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Defendant had told officers that he knew nothing of the murder 
of deceased; that he loaned the deceased his car; that he thumbed 
a ride to a nearby motel and then thumbed back to town to pick up 
his car, and went to Florida to look for a job; that he subsequently 
found the pistol in his car. The defendant contends these are excul- 
patory statements of defendant offered by the State upon which the 
State must rely and which entitle him to nonsuit. If the exculpatory 
statements of defendant were offered by the State without contra- 
dictory evidence, defendant's contention would have merit. State v. 
Johnson, 261 N.C. 727, 136 S.E. 2d 84. However, in addition to 
other contradictory evidence of the State, defendant himself a t  one 
time stated that he picked up his car later in the night and a t  an- 
other that he picked i t  up the next morning. There was evidence 
that he registered his car a t  the motel and drove up in it;  that there 
was no car of any kind in the parking lot a t  the time he said he 
picked i t  up. Where the exculpatory matter is contradicted by other 
evidence, nonsuit is properly denied. State v. Wilson, 264 N.C. 373, 
141 S.E. 2d 801. Defendant introduced no evidence. The evidence 
presented by the State was circumstantial. 

The rule with respect to the sufficiency of circumstantial evi- 
dence to carry the case to the jury is set out in State v. Burton, 272 
N.C. 687, 689, 158 S.E. 2d 883, where the Court quoted with ap- 
proval the statement of Higgins, J., in State v. Stephens, 244 N.C. 
380, 93 S.E. 2d 431: 

II I . . . If there be any evidence tending to prove the fact in 
issue or which reasonably conduces to its conclusion as a fairly 
logical and legitimate deduction, and not merely such as raises 
a suspicion or conjecture in regard to it, the case should be sub- 
mitted to the jury.' The above is another way of saying there 
must be substantial evidence of all material elements of the 
offense to withstand the motion to dismiss. It is immaterial 
whether the substantial evidence is circumstantial or direct, or 
both. To hold that the court must grant a motion to dismiss un- 
less, in the opinion of the court, the evidence excludes every rea- 
sonable hypothesis of innocence would in effect constitute the 
presiding judge the trier of the facts. Substantial evidence of 
guilt is required before the court can send the case to the jury. 
Proof of guilt beyond a reasonable doubt is required before the 
jury can convict. What is substantial evidence is a question of 
law for the court. What that evidence proves or fails to prove 
is a question of fact for the jury. S. v. Simpson, ante, 325; S. v. 
Duncan, ante, 374; S. v. Simmons, supra; S. v. Grainger, 238 
N.C. 739, 78 S.E. 2d 769; S. v. Fzilk, 232 N.C. 118, 59 S.E. 2d 
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617; S. v. Frye, 229 N.C. 581, 50 S.E. 2d 895; S. v. Strickland, 
229 N.C. 201, 49 S.E. 2d 469; S. v. Minton, 228 N.C. 518, 46 
S.E. 2d 296; S. v. Cofley, 228 N.C. 119, 44 S.E. 2d 886; S. v .  
Harvey, 228 N.C. 62, 44 S.E. 2d 472; S. v. Ewing, 227 N.C. 535, 
42 S.E. 2d 676; S. v.  Stiwinter, 211 N.C. 278, 189 S.E. 868; S. 
v .  Johnson, supra." 

The evidence for the State tends to show that  the deceased was 
last seen on 30 January going to the trailer where he lived. On 2 
February his body was found back of a nearby cemetery. He had 
been dead more than 48 hours and had been brutally beaten about 
the head before he was shot. His clothing was blood soaked. The 
cause of death was a bullet fired from a pistol. A few coins were 
found on the body but no billfold. Near the body was a blank ap- 
plication form. There were tire tracks leading to the body. De- 
ceased often carried large sums of money and on the day last seen 
had around $200.00 in his possession. Defendant was, by his own 
statement, with deceased around 8:30 or 9 o'clock on the night of 
30 January. Deceased had never been seen driving a car by those 
who knew him although he worked a t  a service station during the 
day and attended a parking lot a t  night. He had no driver's license. 
The defendant owned a 1959 black Cadillac and was friendly with 
deceased. He had been seen a t  the service station where deceased 
worked a t  about 5 o'clock p.m. on 30 January while deceased was 
there. About 5:30 he attempted to pawn a watch to deceased, was 
refused and pawned i t  to the service station operator for $1.00 worth 
of gas and $2.00 in cash. He had previously pawned a ring to de- 
ceased. He was unemployed. A car was seen leaving Archie Taylor's 
trailer about the time defendant said he was with Taylor. About 
9:00 p.m., 30 January, defendant drove his car to the service sta- 
tion where he had pawned the watch, coming from the direction of 
the cemetery. He had money and used a $20 bill to buy a tank full 
of gas and received the change therefrom. He registered a t  a nearby 
motel for the night, registered his car, paid in cash and left for 
Florida the next morning, paying cash for his motel and YMCA ac- 
commodations on the way and after arriving in Florida. When ar- 
rested in Florida, he had the ring he had pawned to decedent. De- 
cedent's pistol was found in his car from which one cartridge had 
been fired. The bullet which killed decedent could have come from 
this pistol. The car jack handle was missing, though other parts of 
the jack were in the trunk of defendant's car. A part of the car seat 
and a part of the seat liner were blood soaked. This blood was type 
A as was the blood on decedent's clothing. Decedent had type A 
blood. Defendant had type 0 blood. The tire tracks a t  the scene 
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where the body was found were like those made by the tires on de- 
fendant's car. The application form found near the decedent's body 
was from a local bread company. Defendant had been given such a 
form by a company employee only a few days before 30 January. 
This was the only such form which had not been returned to the 
company of those given to applicants for a job. 

The chain of circumstantial evidence in this case raises more 
than a suspicion or conjecture. It is clearly sufficient to establish 
that defendant was the perpetrator of the crime. Assignment of er- 
ror No. 4 is overruled. 

The remainder of defendant's assignments of error are to the 
charge of the court. We have carefully examined the judge's charge, 
and construing i t  as a whole, we find no prejudicial error. 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

NANCY PRUDEN, MARY P. WILLIS AND HUSBAND, B. G. WILLIS; VIRGIE 
P. PHELPS; W. GRADY PRUDEN AND WIFE, SUE PRUDEN, v. J. B. 
KEEMER AND W ~ E ,  ELLA KEEMER. 

(Filed 19 June 1968.) 

1. Trespass to Try Title $j 1- 

In  an action in trespass to try title plaintiff must allege and prove 
both title in himself and trespass by defendant. 

2. Trespass t o  Try  Title 5 2- 
I n  an action in trespass to try title defendant's denial of plaintiff's alle- 

gations of title and trespass places the burden on plaintif€ to establish 
each of these allegations. 

3. Sam- 
Plaintiff must rely on the strength of his own title which he must prove 

by some method recognized by law. 

4. Trespass to Try Title § 4; Partition $j 1- 

In  an action in trespass to try title, plaintiff's evidence that its title 
derived from a partition proceeding is insufficient to  establish the proceed- 
ing as  a common source of title for the plaintiff and the defendant when 
there is no showing that defendant or its predecessors in title were parties 
to the partitioning. 

5. Evidence § 25; Boundaries 5 13- 
In  an action in trespass to try title, it was error to admit in evidence 

a map prepared for the purpose of applying for a bank loan, since a map 
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is ordinarily inadmissible as  substantive evidence unless made in pur- 
suance of a court order. 

6. Appeal and Error 9 59- 

Fact that referee and the trial court considered incompetent evidence 
introduced by p l a i n t s  in an action for trespass to try title does not en- 
title defendant to a directed verdict, and the evidence will be considered 
on appeal in passing upon the sufficiency of plaintiff's evidence to with- 
stand nonsuit, since the admission of such evidence may have caused 
plaintiff to omit competent evidence of the same import. 

APPEAL by defendants from Parker, J., 1 December 1967 Session 
of BERTIE Superior Court. 

This is a civil action in which plaintiffs allege that defendants 
trespassed upon plaintiffs' lands by cutting and removing timber 
therefrom. Plaintiffs ask for damages and injunctive relief. 

In  their complaint plaintiffs allege that they are the fee simple 
owners of lot no. 5 of the Jacob Pruden lands as particularly de- 
scribed in a division proceeding recorded in Book RR, page 42, c t  
seq., Bertie County Public Registry. 

In  their answer defendants deny plaintiffs' title and deny any 
trespass on any lands belonging to plaintiffs. In their further answer 
defendants allege that defendant J. B. Keemer is the owner of cer- 
tain lands described in deed dated 6 December 1934 from Billie B. 
Rice and wife to J. B. Keemer, and recorded in Book 289 a t  page 
517, Bertie County Registry. Defendants further allege that they 
have been in continuous possession "of the lands claimed by &e 
plaintiffs in the action as the place of trespass and timber cutting 
under known and visible lines and boundaries and under colorable 
(sic) title for more than seven years next preceding the commence- 
ment of the action," which possession is expressly pleaded. 

On 29 November 1965 Peel, J., referred the action to Honorable 
Eric Norfleet, Referee, with directions to hear the evidence, find the 
facts, and report his findings of fact and conclusions of law to the 
court as provided by statute. Plaintiffs and dcfendants excepted to 
the order of compulsory reference. 

Hearings were held by the Referee, and on 5 November 1966 he 
filed his report containing the following findings of fact and con- 
clusions of law pertinent to this appeal: 

FINDINGS OF FACT 
"1. The plaintiffs and defendants are adjoining land own- 

ers. The lands of the plaintiffs extend to and constitute and 
(sic) southern boundary of the lands of the defendants, and the 
lands of the defendants extend to and constitute the northern 
boundary of the lands of the plaintiffs. 
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"4. The chain of title of plaintiffs and defendants stems 
from a common source, namely, Jacob Pruden. 

"5. The plaintiffs7 lands are accurately described in the 
Jacob Pruden Division (PX 1 and 2) .  The defendants7 lands are 
described by adjoining land owners, and reference to the Jacob 
Pruden lands, and several of the owners deriving title under 
that division. The deed under which the dcfendants acquired 
title to their lands contains like references (PX 3) .  

"6. The chain of title to defendants' lands show the acreage 
as '122 acres, more or less7. Their contentions would give them 
from 125 to 130 acres additionally, which would be cut out of 
the plaintiffs' lands, Lot No. 5 of the Jacob Pruden Division. 

"7. In 1948, the defendants had a survey and map of their 
lands made by J .  B. Parker, a Registered Land Surveyor. This 
map shows 122 acres (PX 6). 

"8. The boundary line between the lands of the plaintiffs 
and the lands of the defendants is on the line DEF, as shown 
on the Court Map, however, by stipulation the plaintiffs do not 
claim any lands lying north of the line shown on map of the 
J .  B. Keemer land (PX-6), which is as follows:" 

(Line was set out by courses and distances.) 

CONCLU~IONS OF LAW. 
"5. The plaintiffs are entitled to recover of the defendants 

the sum of $231.49 and interest from May 19, 1960 for the tres- 
pass and cutting and removing of the timber and trees in ques- 
tion." 

In  due time defendants filed numerous exceptions to the Referee's 
report. The action came on for hearing on the exceptions before 
Parker, J., who denied all of defendants' exceptions, approved and 
adopted the findings of fact and conclusions of law of the Referee, 
and entered judgment adjudging the boundary line between the 
lands of plaintiffs and the lands of defendants as determined by the 
Referee, and entered monetary judgment against thc defendants 
for Two Hundred Thirty-One Dollars and Forty-Nine Cents 
($231.49) plus interest and costs. Defendants entered exceptions to 
the judgment and appealed. 

Pritchett, Cooke R Rz~rch by  J .  A. Pritchett, Attorneys for plain- 
tiff appellees. 

James R. Walker,  Jr., Attorney for defendant appellants. 
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MALLARD, C.J. This action resolves itself into an action in tres- 
pass to try title; therefore, plaintiffs must allege and prove both 
title in themselves and trespass by defendants. 4 Strong, N. C. In- 
dex, Trespass to Try Title, $ 1. 

In  their complaint plaintiffs allege fee simple title ownership of 
Lot No. 5 of the Jacob Pruden Estate Lands and trespass thereon 
by defendants; in their answer, defendants flatly deny these allega- 
tions. 

Defendants' denial of plaintiffs' allegations of title and trespass 
places the burden on plaintiffs to establish each of these allegations. 
Day v. Godwin, 258 N.C. 465, 128 S.E. 2d 814. Plaintiffs must rely 
on the strength of their own title, and prove their title by some 
method recognized by law. Tripp v. Keais, 255 N.C. 404, 121 S.E. 
2d 596; Day v. Godwin, supra. This requirement may be met by 
various methods which are specifically set forth in Mobley v. 
Gnf in ,  104 N.C. 112, 10 S.E. 142. 

In  his report the Referee recognized these principles of law and 
evidently concluded that plaintiffs had introduced sufficient evi- 
dence to come within Rule 6 in Mobley v. Griffin, supra. In para- 
graph 4 of his report the Referee states: "The chain of title of 
plaintiffs and defendants stems from a common source, namely, 
Jacob Pruden." 

Defendants except to this particular finding of fact and contend 
t.hat i t  is not supported by sufficient, competent evidence. The ex- 
ception is well taken. 

As a starting point in proving their title, plaintiffs introduced the 
Report of Commissioners and map in the partition proceeding of the 
Jacob Pruden Estate Lands, dated 18 January 1877, together with 
order confirming the report. In said proceeding Lot No. 5 was allot- 
ted to Joseph C. Pruden, father of the plaintiffs. 

Plaintiffs also introduced a deed from Angy Luton et  als to Aaron 
L. Collins, dated 12 September 1871, conveying "one part of the 
tract of land left to us by our grandfather William Bunch and lately 
in the possession of Jacob Pruden situated in Bertie County, adjoin- 
ing the lands of Jacob Pruden and Elizabeth Spivey." Defendants 
allege Collins as their predecessor in title and the evidence shows 
that  plaintiffs' land is located south of defendants' land. 

The partition proceeding and deed aforesaid were insufficient to 
show Jacob Pruden as a common source of title for plaintiffs and de- 
fendants. The legal effect of the introduction of the partition pro- 
ceeding before the Referee was to prove plaintiffs as the owners of 
lot no. 5 to the exclusion of other heirs of Jacob Pruden; i t  did 
not have the effect of proving any title or establishing any boundary 
as against defendants inasmuch as there was no showing that defend- 
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ants or their predecessors in title were parties to the partition pro- 
ceeding. See Huffman v. Pearson, 222 N.C. 193, 22 S.E. 2d 440. 

The only evidence before the Referee to support his finding of 
fact no. 4 was the partition proceeding and the deed aforesaid. He 
erroneously considered the partition proceeding as a beginning link 
in plaintiffs' chain of title. 

Defendants also excepted to the introduction of a map of their 
lands made by J. B. Parker, surveyor, in 1948; this map is referred 
to in the Referee's finding of fact no. 7. The exception is well taken. 

The evidence indicates that the map mas prepared for the pur- 
pose of applying for a Federal Land Bank loan but was not used; 
neither was i t  recorded. It was said by Winborne, J. (later C.J.), in 
Searcy v. Logan, 226 N.C. 562, 39 S.E. 2d 593: ",4 map or plat of a 
survey not made in pursuance of an order of the court is inndmis- 
sible as evidence per se. While i t  may be used by a witness under 
examination to explain or elucidate his testimony, i t  may not be ex- 
hibited as substantive evidence." (citations.) 

Defendants contend that the Referee and Superior Court commit- 
ted prejudicial and reversible error in refusing to enter a directed 
verdict and judgment for the defendants on qucstions of title and 
boundaries. This contention is overruled. In McDaris v. "T" Corp., 
265 N.C. 298, 144 S.E. 2d 59, i t  is said: "Notwithstanding the in- 
competency of the testimony, we must consider i t  on the motion 
for nonsuit. Evidence erroneously admitted will nevertheless be con- 
sidered on appeal in passing upon the sufficiency of plaintiff's evi- 
dence to withstand nonsuit since the admission of such evidence may 
have caused plaintiffs to omit evidence of the same import." 

We hold that crucial findings of fact and conclusions of jaw of 
the Referee were based on improper evidence and that  the Superior 
Court committed error in not sustaining defendants' exceptions 
thereto. 

Defendants made numerous additional assignments of error, but 
inasmuch as this action is being rcmanded because of the errors 
above mentioned, we do not deem i t  necessary to consider the re- 
maining assignments of error. 

The judgment of Judge Parker is vacated, and this cause is re- 
manded to the Superior Court of Bertie County for further pro- 
ceedings consistent with this opinion. 

Error and remanded. 

BRITT and MORRIS, JJ., concur. 
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WALTER W. HENDRIX, JR. v. .TAMES R. ALSOP. 

(Filed 19 June 3968.) 

1. Bill of Discovery # 2- 
The statute allowing compulsory examination of an adversary prior to  

the filing of the complaint does not contemplate that the examination is 
to he lightly allowed or that plaintiff is to be given a general permit to  
embark upon an unrestricted "fishing expedition" through the records and 
recollections of his adversary. G.S. 1-568.9, G.S. 1-568.10(b) ( 2 ) .  

2. Sam- Plaintiff fails t o  show necessity fo r  adverse examination of 
former einplo yer. 

In  plaintiff's action to recover damages resulting from his wrongful dis- 
charge from employment by the defendant, plaintiff made application, 
prior to the filing of the complaint, to examine defendant with respect to  
methods defendant used to prevent plaintifl' from obtaining positions of 
similar employment. Plaintiff's affidavit for extension of time to plead, 
filed contemporaneously with the application for pre-trial examination, 
alleged that defendant had attempted, through malicious prosecution, 
abuse of process and libel, to prevent plaintiff from securing similar em- 
ployment. I le ld:  Plaintiff's afidavit for extension of time to plead spe- 
cifically ncgates the necessity for an order to examine defendant prior to 
pleading, since it  affirmatively alleges that plaintiff knows what methods 
defendant used to deny him other employment. 

3. Same; Malicious Prosecution 3 1- 
Slalicious prosecution and abuse of process are actions associated with 

legal proceedings which are  matters of public record, and information 
thereon is available to a plaintiff without resort to a pre-trial examination 
of a n  adverse party. 

APPEAL by defendant from Exum, J., in Chambers in GUILFOHD 
Superior Court 12 January 1968. 

The facts are as set out in the opinion. 

Forman, Zuckerman d? Scheer by William Zuclcerman for p1ainti.f 
appellee. 

Frazier & Frazier by Harold C. Mahler for defendant appellant. 

MALLARD, C.J. Plaintiff instituted this action by causing sum- 
mons to issue on 5 May 1967. An order of the same date extended 
the time within which to file the complaint to and including twenty 
days after the report of the examination of defendant has been filed. 
Plaintiff alleges in his application for extension of t,ime within which 
to plead: "That the nature and purpose of said action is recovering 
damages proximately causcd by his wrongful discharge from em- 
ployment by the defendant and the defendant's attempt, through 
malicious prosecution, abuse of process, and libel, to prevent plain- 
tiff from securing other positions of similar employment." 
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Plaintiff filed with the Clerk of the Superior Court of Guilford 
County on 5 May 1967 an application for the adverse examination 
of the defendant pursuant to the provisions of G.S. 1-568.10. In this 
application plaintiff alleges, among other things, "that there is within 
the knowledge of the defendant ccrtain facts and information which 
i t  is necessary for this plaintiff to have to properly draft and file 
his complaint; that said information is not otherwise available to 
plaintiff in that i t  involved the rcasons and authority for and the 
methods employed by the defendant in bringing about plaintiff's 
employment termination and in attempting to prevent the plaintiff 
securing other positions of similar employment; that plaintiff on 
several occasions attempted to obtain said information from his 
employer but was refused any information of or reasons for defend- 
ant's actions; that the defendant is therefore the only source from 
which said information may be obtained; that said information is 
material and necessary and that this application is made in good 
faith." 

On 5 May 1967 Esther B. Sharp, an Assistant Clerk of the Su- 
perior Court of Guilford County, signed an order (ex parte) requir- 
ing the defendant to appear at  a stated timc and place to be exam- 
ined "in the manner prescribed by the provisions of G.S. Sec. 1-568.10, 
with respect to the reasons and authority for and the methods em- 
ployed in bringing about plaintiff's employment termination." 

The defendant on 16 May 1967 filed a motion to vacate the order 
of 5 May 1967 signed by the Assistant Clerk. On 21 June 1967 J. 
P. Shore, the Clerk of Superior Court of Guilford County, signed an 
order in which there appears after certain findings of fact the fol- 
lowing: 

"Upon the foregoing findings, it is concluded: 

1. That all parties are properly before the Court and the 
Court has jurisdiction of this proceeding. 

2. That the information sought by plaintiff with respect 
to t,he reasons and authority for his discharge are already known 
or sficiently apparent to plaintiff and, accordingly, that sec- 
tion of the order requiring the defendant to be examined with 
respect thereto should be stricken. 

3. That the information sought by plaintiff with respect to 
the methods employed by defendant in discharging plaintiff 
from his employment is not otherwise available or apparent tr, 
plaintiff, is within the knowledge of the defendant, is essential 
for the preparation of the plaintiff's complaint, and is a proper 
subject for inquiry under the provisions of G.S. Section 1-568.10. 
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WHEREFORE, IT IS ORDERED that the order of examination of 
May 5, 1967, be modified in accordance with the above con- 
clusions and that as so modified, said order be affirmed in all 
respects." 

The defendant did not except to the findings of fact but gave 
"Notice of Appeal to the Superior Court of Guilford County." The 
plaintiff did not appeal and made no exceptions to the findings of 
fact. 

Thereafter, the matter was heard by Judge Exum, and on 12 
January 1968 order was entered making certain findings and con- 
clusions as follows: 

"1. The application heretofore filed in this proceeding by 
the plaintiff on May 5, 1967, is sufficient to support an order 
allowing plaintiff to examine the defendant with regard to the 
methods employed by the defendant in attempting to prevent 
the plaintiff from securing positions of similar employment; 

2. The information sought by plaintiff with respect to a12 
other matters to be inquired into on examination as set forth 
in his application is already known by, or sufficiently apparent 
to plaintiff, such that plaintiff ought not to be allowed to examine 
the defendant with regard to these other matters; 

3. That  no order as yet has been entered by the Clerk of 
Superior Court of Guilford County allowing examination into 
the methods employed by the defendant in attempting to pre- 
vent the plaintiff from securing positions of similar employ- 
ment; 

4. That the matter ought to be remanded to the Clerk so 
that he might enter an order allowing the plaintiff to examine 
the defendant with regard to the methods employed by the de- 
fendant in attempting to prevent plaintiff from securing posi- 
tions of similar employment; now, therefore, IT IS 

ORDERED, ADJUDGED AND DECREED that the original order en- 
tered by the Assistant Clerk of the Superior Court of Guilford 
County be, and the same is hereby vacated and set aside; that 
the order of the Clerk of Superior Court of Guilford County, 
dated June 21, 1967, be vacated with regard to paragraph 3 
thereof on page 2, but that the order of June 21, 1967, is 
affirmed in all other respects; and that this proceeding be re- 
manded to the Clerk of Superior Court of Guilford County for 
the entry of an order allowing plaintiff to examine the defend- 
ant prior to the filing of plaintiff's complaint with respect only 
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to the methods employed by the defendant in attempting to 
prevent the plaintiff from securing positions of similar employ- 
ment. " 

The defendant did not except to the findings of fact but appealed 
from the signing of the order to the Court of Appeals. The plaintiff 
did not appeal and did not except to the findings of fact. 

Thus, we see that the Assistant Clerk of Superior Court first 
found and entered an order, pursuant to G.S. 1-568.10, that  the de- 
ifendant was to be examined with respect to the reasons and author- 
i t y  for and the methods employed in the discharge of plaintiff from 
his employment. Then the Clerk of Superior Court modified that 
order and found that "the information sought by plaintiff with re- 
spect to the reasons and authority for his discharge are already 
known or sufficiently apparent to plaintiff" and ordered such part 
of the Assistant Clerk's order stricken. The Clerk also found that 
the plaintiff was entitled to examine the defendant with  respect to 
the  methods employed b y  defendant in discharging plaintiff. Upon 
$he defendant's appeal, Judge Exum found that the plaintiff should 
be permitted to examine the defendant with regard to the methods 
employed b y  the defendant i n  attempting to prevent plaintiff' from 
securing positions of similar employment, and Judge Exum also 
found that the plaintiff ought not to be allowed to examine the de- 
fendant with regard to the other matters alleged because such was 
already known by or sufficiently apparent to the plaintiff. 

"The plaintiff may procure an order for such examination of the 
officers of his corporate adversary, prior to the filing of his com- 
plaint, only by showing 'that the examination is necessary to enable 
him properly to prepare his complaint.' G.S. 1-568.9. In such a%- 
davit the plaintiff must show 'that, in order to prepare his complaint 
* " * i t  is necessary * * * to secure information from the per- 
son proposed to be examined about certain matters, which matters 
must be designated with reasonable particularity.' G.S. 1-568,10(b) (2). 

'(The statute does not contemplate that compulsory examination 
of his adversary by one who has not filed a complaint is to be lightly 
allowed. This Court has said many times that the statute does not 
contemplate the issuance of a general permit for the plaintiff to em- 
bark upon an unrestricted 'fishing expedition' through the records 
and recollections of his adversary." Kohler v. Construction Co., 271 
RT.C. 187, 155 S.E. 2d 558. 

In this case hhe plaintiff's application fails to show the necessity 
to examine the defendant with respect to the methods employed by 
him "in attempting to prevent plaintiff from securing positions of 
similar employment." In fact, plaintiff's affidavit for extension of 
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time in which to plead specifically negatives necessity and supplies 
the answer to what methods were employed by defendant when he 
says, "and the defendant's attempt, through malicious prosecution, 
abuse of process, and libel, to prevent plaintiff from securing other 
positions of similar employment." (emphasis added.) 

Defendant contends, and we agree, that malicious prosecution 
and abuse of process are associated with and follow legal proceedings 
which are matters of public record, and therefore available to plain- 
tiff. And libel is "a malicious publication expressed either in print- 
ing or writing, or by signs, or pictures, tending either to blacken 
the memory of one dead or the reputation of one alive, and to ex- 
pose him to public hatred, contempt, or ridicule." Brown v. Lumber 
Co., 167 N.C. 9, 82 S.E. 961. 

If the plaintiff knows, and he alleges he does, that libel is one of 
the methods used by the defendant in attempting to prevent plain- 
tiff from procuring other positions of similar employment, there is 
no necessity shown to examine defendant about libel. 

In  this case we hold that no necessity is shown by the affidavit 
for an order allowing plaintiff to  examine the defendant. Grinsrs' 
& Shaw, Im., v. Casualty Co., 255 N.C. 380, 121 S.E. 2d 572. It fol- 
lows, therefore, that the order of Judge Exum directing the Clerk to 
amend his order was not proper, and this cause is remanded to the 
Superior Court of Guilford County for entry of an order consistent 
with this opinion. 

Error and remanded. 

BROCK and P-~RKER, JJ., Concur. 

ROBERT FORD NEESE v. THOMAS R. NEESE, JR. 

(Filed 19 June 1968.) 

1. Evidence 5 14- 
In  an action to rescind a sale of stock on the ground of mental in- 

capacity to make the sale, plaintiff does not waive the physician-patient 
privilege established by G.S. 8-53 by filing a complaint detailing his mental 
state where the complaint contains no assertion of a communication be- 
tween plaintiff and the physician or of any specific treatment given plain- 
tiff by the physician. 

The patient does not waive the physician-patient privilege by introducing 
into evidence a t  a hearing upon an application for a temporary restraining 
order pursuant to  G.S. 55-81 an affidavit of his physician as to his mental 
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capacity, and the physician may not be compeled by the opposing party to 
disclose privileged information a t  a deposition hearing held thereafter. 

APPEAL by defendant from Lupton, J., 11 December 1967 Civil 
Session of GUILPORD Superior Court. 

Plaintiff is seeking to rescind the sale of 41 shares of stock in a 
family-owned business to the defendant, his nephew, on the ground3 
that  he, the plaintiff, a t  the time of such sale was suffering from a 
mental condition similar to amnesia and did not have sufficient men- 
tal capacity to make the sale. Plaintiff applied for and obtained a 
temporary restraining order impounding the 41 shares of stock, pur- 
suant to G.S. 55-81, and prohibiting defendant from disposing of or 
encumbering i t  pending the trial. At the hearing upon the applica- 
tion for a restraining order affidavits were used. Among the affi- 
davits used by the plaintiff was one of Dr. Kenneth Epple, of Greens- 
boro, North Carolina, specializing in psychiatry. The pertinent parts 
of this affidavit read as follows: 

"I have seen Mr. Neese intermittently from May of 1965 through 
the present time. I have studied his history and personal inter- 
views. I have also examined the affidavits froin a number of 
people closely associated with Mr. Neese, both in personal life 
and in business, regarding his behavior prior to and during the 
tirne of the stock transaction. I t  is my conclusion that Mr. Neese 
was not competent to handle the transfer of the stock a t  the 
time." 

No objections or exceptions were made by thc defendant to the 
notice to show cause, to the signing of the temporary restraining 
order on 30 December 1966, to the findings of and order of .Judge 
Crissman dated 17 February 1967 impounding the stock certificate, 
or to continuing the restraining order pending the trial of the case. 

On 4 May 1967 pursuant to G.S. 8-71, the defendant served 
notice on the plaintiff of the taking of "the deposition of Dr. Ken- 
neth Epple to be read as evidence for the defendant if he so desires." 
At the time and place of the taking of the deposition, the plaintiff 
objected to questions propounded to Dr. Epple and claimed the 
physician-patient privilege created by G.S. 8-53. On these grounds 
Dr.  Epplc declined to answer the questions relating to his identifi- 
cation of certain paper writings, as to whose affidavits he had ex- 
amined, as to the identification of the plaintiff, and all questions 
propounded to him relating to the plaintiff. Defendant then applied 
to the judge of superior court for an order requiring the physician 
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to answer. From the order of Judge Lupton denying defendant's mo- 
tion, defendant appeals to this Court. 

Poteat & Franks and Jordan, Wright, Henson & Nichols b y  
Welch Jordan for plaintiff appellee. 

Smith, Moore, Smith, Schell & Hunter by James R. Turner for. 
defendant appellant. 

MALLARD, C.J. Defendant contends that the plaintiff waived 
his right to invoke the physician-patient privilege when he filed a 
complaint detailing his mental state and also when he introduced 
into evidence a t  the hearing on the temporary restraining order sev- 
eral affidavits relating to his mental condition including one from 
Dr. Epple. 

G.S. 8-53 reads: 

"No person, duly authorized to practice physic or surgery, shall 
be required to disclose any information which he may have ac- 
quired in attending a patient in a professional character, and 
which information was necessary to enable him to prescribe 
for such patient as a physician, or to do any act for him as a 
surgeon: Provided, that the presiding judge of a superior court 
may compel such disclosure, if in his opinion the same is neces- 
sary to a proper administration of justice." 

We are concerned here with the question of the interpretation of 
the statute and whether the plaintiff has waived his right to claim 
the privilege established by the statute. 

In Capps v. Lynch, 253 N.C. 18, 116 S.E. 2d 137, we find the fol- 
lowing: 

"The privilege established by the statute is for the benefit of 
the patient alone. It is not absolute; it is qualified by the stat- 
ute itself. A judge of superior court a t  term may, in his discre- 
tion, compel disclosure of such communications if, in his opin- 
ion, i t  is necessary to a proper administration of justice and h e  
so finds and enters such finding on the record. * * * 

We now come to the question of waiver of privilege. 'That this 
purely statutory $privilege may be waived is undisputed.' 16 
N. C. Law Review 54. Since the privilege is that of the patient 
alone, it may be waived by him and cannot be taken advantage 
of by any other person. Stansbury: N. C. Evidence, s. 63, p. 
110. State v. Martin, supra. 

The waiver may be express or inydicd. Where the paticnt con- 
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sents that the physician be examined as a witness by the ad- 
verse party with respect to the communication, the privilege is 
expressly waived. The privilege may be expressly waived by 
contract in writing. Fuller v. Knights of Pythias, 129 N.C. 318, 
40 S.E. 65. Sce also Creech u. Woodmen of the World, 211 N.C. 
658, 191 S.E. 840. 

'Unless a statutc requires express waiver, the privilege may be 
waived by implication.' 16 N. C. Law Review 54. The North 
Carolina statute does not require express waiver. The privilege 
is waived by implication where the patient calls the physician 
as a witness and examines him as to patient's physical condi- 
tion, where patient fails to object when the opposing party 
causes the physician to testify, or where the patient testifies to 
the communication between himself and physician. 16 N. C. 
Law Review 55. Hayes v. Ricard, 244 N.C. 313, 93 S.E. 2d 540; 
State v. Litteral, 227 N.C. 527, 43 S.E. 2d 84. 

A patient may surrender his privilege in a personal injury case 
by testifying to the nature and extent of his injuries and the 
examination and treatment by the physician or surgeon. Whether 
the testimony of thc patient amounts to a waiver of privilege 
depends upon the provisions of the applicable statute and the 
extent and ultimate materiality of the testimony given with re- 
spect to the nature, treatment and efiect of he injury or ailment. 
The question of waiver is to be determined largely by the facts 
and circumstances of the particular case on trial." 

In  the instant case the defendant contends that the plaintiff 
waived the privilege when he filed a compIaint alleging his mental 
condition. A careful scrutiny of the lengthy complaint fails to re- 
veal any allegation therein asserting a communication between the 
plaintiff and the physician or any specific treatment given plaintiff 
by the physician. 

There was no express waiver, either by words or in writing. The 
plaintiff has not called and examined the physician as a witness, al- 
though plaintiff has used an affidavit signed by the physician. The 
plaintiff has not testi$ed as to his mental condition. 

We are of the opinion and so decidc that the plaintiff did not 
waive the physician-patient privileges in the allegations in his com- 
plaint as to his mental incapacity. Capps v. Lynch, supra. 

The defendant contends that the plaintiff waived his right to 
invoke the physician-patient privilege when he introduced into evi- 
dencc the affidavit of Dr. Epple at  the hearing on 17 February 1967 
before Judge Crissman on the question of whether to continue the 
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temporary restraining order to the final hearing. The defendant did 
not ask to cross-examine Dr. Epple a t  that  hearing. The defendant 
did not object or except to the use of affidavits a t  such hearing. I n  
fact, the record reveals that  a t  this hearing the matter was heard 
upon affidavits presented by both parties. In  Gustafson v. Gustafson, 
272 N.C. 452, 158 S.E. 2d 619, which was an action for alimony and 
custody of children, the plaintiff made no allegations concerning thr: 
treatment given hcr but was adversely examined and answered ques- 
tions of defendant with regard to the names of physicians and the 
dates and nature of the trcatment prescribed by each of thcm. The 
plaintiff also used affidavits of physicians who treated her on her 
application for alimony penciente lite and custody of the children. 
The defendant on appeal to thc Supreme Court asserted as error the 
denial by the judge of the superior court of his motion to take the 
deposition of physicians who had treated plaintiff. The Supreme 
Court emphasized that  custody orders are temporary and held: 

"It must be recalled that  a t  the trial of the casc affidavits will 
not be admissible and that  the witnesses must appear in person. 
Therefore the fact that  in this hearing for a temporary purpose 
the plaintiff used the affidavits of physicians who treated her 
docs not bring into play the proviso of G.S. 8-53." 

In  the case before us the plaintiff used the affidavit of the phy- 
sician for the purposc of obtaining a temporary restraining order 
pending the hearing of the case on thc mcrits. We are of the opinion 
and so decidc that  by the use cf this affidavit the plaintiff did not 
waive thc physician-patient privilege. Gustafson v. Gzcstafson, supra. 

Dcfcndant furthcr contends that  the superior court committed 
error in sustaining plaintiff's objections to questions asked Dr. 
Epple concerning the affidavits he referred to in his affidavit intro- 
duced into evidence and to the identification of ccrtain papers. All 
the pertinent circumstances on this record tend to show that  Dr. 
Epple was a psychiatrist and that thc information hc had was ob- 
tained by him for the purposc of the physician-patient relationship 
with thc plaintiff. If upon the trial of this case on its merits i t  
should be dctcrmincd by the trial judge that ccrtain information, or 
papcrs, were not obtained by Dr. Epple for this purpose, then as a 
matter of right, the dcfendant would be cntitlcd to examine the 
doctor about such. If they wcre obtained for such purpose, the trial 
judge will have the discretionary powcr to ordcr disclosure. 

We arc of the opinion and so dccidc that the order of Judge 
Lupton is correct and should be 

Affirmed. 

RROCK and PARKER, JJ. ,  concur. 
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VAUNISI-I Co. v. KLEIN CORP. 

I<LIMATGPRUF PAINT $ VARNISH COMPANY V. KLEIN CORPORA- 
TION, MAX HLEIN AND WIFE, SARAH KLEIN. 

(Filcd 19 June 1968. J 

1. Sales § 6- 
There can be no implied warranties when the contract of sale con- 

tains expres  warranties upon the subject. 

2. Sales @ 5, 1 4 -  
In an action by the assignee of accounts receivable against the assignor, 

evidence that some accounts were uncollectible i n  that the debtors had 
declared banlrruptcy and that othcr debtors refused to pay accounts be- 
cause they had received defective merchandise, is held insufficient to be 
submitted to the jury on the issue of assignor's brearh of a warranty that 
such assets "are free and clear of all liens and encumbrances and clainls 
of every nature," the effect of the warranty being to protect against lia- 
bilities which would infringe on the title to the accounts and not to 
guarantee their collectibility. 

APPEAL by plaintiff from Lupton, J., a t  the 29 January 1968 
Civil Session of GUILFORD Superior Court. 

This is a civil action in which plaintiff seeks to recover damages 
for the alleged breach of certain warranties made by the defendants 
in the sale of accounts reccivable by the corporate defendant to 
plaintiff. 

Plaintiff's pleadings allege that on 10 May 19@2, Klimate-Pruf 
Paint Company, Inc., undcr a written contract, sold its operating 
assets, including raw materials, finished goods, work in progress, 
inventory, equipment, and accounts rcceivable to plaintiff, a newly 
organized company. The vendor then changcd its name to the KleIn 
Corporation. 

This action is concerned only with the assignment of the ac- 
counts receivable and more particularly with only five of the 337 
assigned. The contract of sale contains thc warranty hereinafter set 
forth in the opinion. The individual defendants joined in the con- 
tract of salc for purpose of guaranteeing that the assets and prop- 
erties conveyed were free and clear of all claims, liens, and encum- 
brances of every nature, and agreed to indcmnify and save the pur- 
chaser harmless from any claims or demands arising out of the pur- 
chase of the assets covered by the agreement. 

The complaint further alleges that plaintiff exercised due dili- 
gence to collect the accounts receivable; that i t  was unable to collect 
two of the accounts in question because the debtors filed petitions in 
bankruptcy; that i t  was unable to collect the other threc because 
the debtors contended that the products purchased were defective. 

Plaintiff made demand on defendants to pay the accounts re- 
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VARNISH Co. v. KLEIN COW. 

ceivable which plaintiff was unable to collect. Defendants failed to 
make the accounts good. 

At the trial, plaintiff introduced evidence in support of its plead- 
ings, including depositions from the three debtors relating to the 
defective merchandise. 

At the conclusion of plaintiff's evidence, defendants moved for 
judgment as of involuntary nonsuit, which motion was granted and 
judgment entered thereon. Plaintiff appealed. 

Moseley & Edwards, Attorneys for plaint$ appellant. 
Falk, Carruthers & Roth,  Attorneys for defendant appellees. 

BRITT, J. In its brief, appellant raises two questions: (1) Did 
plaintiff introduce sufficient evidence to raise a jury question under 
the theory of a breach of implied warranty of validity? (2) Did 
plaintiff introduce sufficient evidence to raise a jury question under 
the express warranty contained in the contract between the parties? 

The paragraph of the bill of sale most pertinent to this appeal 
reads as follows: 

"The seller covenants that i t  has the right to convey the assets 
and properties set forth above; that the said assets and proper- 
ties are free and clear of all liens and encumbrances and claims 
of every nature; and that i t  will warrant and defend the title 
to these assets and properties against the lawful claims of all 
persons whomsoever." 

The first question posed by appellant must be answered in the 
negative. 

"There can be no implied warranties when the contract of sale 
contains express warranties upon the subject." 4 Strong, N. C. Index, 
Sales, 3 6, citing Petroleum Co. v. Allen, 219 N.C. 461, 14 S.E. 2d 
402. 

The bill of sale set forth in the complaint contains an express 
warranty from the seller to the buyer (plaintiff) on the subject in 
controversy in this action; therefore, we hold that in this case there 
was no implied warranty. 

Answering appellant's second question is more difficult, but i t  
too must be answered in the negative. 

It is plaintiff's contention that the uncollected accounts consti- 
tute a breach of that portion of the bill of sale which reads: "The 
seller covenants . . . that the said assets and properties are free 
and clear of all liens and encumbrances and claims of every nature 
. . ." With commendable candor, appellant's counsel admit in their 
brief that the covenant contained in the contract was not a warranty 
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of colIectibi1ity as  to accounts receivable. Clearly, the two accounts 
against debtors who filed bankruptcy proceedings fall within this 
admission and, as to them, nonsuit was proper. 

Payment has been refused on the other three accounts on the 
grounds that the merchandise was defective. Plaintiff argues that 
this constitutes a breach of thc covenant that the "assets and prop- 
erties are free and clear of all . . . claims of every nature." This 
requires a construction of those words, and the context in which they 
were used must be considered. 

An examination of the contract of sale indicates that  there are 
three distinct covenants or warranties. First, to borrow a real estate 
term, there is a covenant of right to convey by which the seller pro- 
vided assurance that i t  had sufficient capacity and title to convey 
the property which it, by its bill of sale, undertook to convey. 

Second, there is the covenant or warranty against "liens and en- 
cumbrances and claims of every nature." Liens and encumbrances 
obviously embrace mortgages, tax liens, and the like. Then, without 
even a comma to break the connotation, follow the words, and 
claims of every nature. We think the effect of these words was to 
warrant the title to the property conveyed, including the accounts 
receivable, against liabilities that might not be considered a lien or 
an encumbrance, but which would affect or infringe on the title; a 
possible example would be the violation of the bulk sales statutes. 
A debtor's right of setoff or counterclaim for defective merchandise 
cannot be considered as affecting or infringing defendant's title to 
the accounts receivable. 

Third, there is the warranty to defend which relates to the two 
preceding sections. 

The defenses asserted by the three debtors do not create a lien, 
encumbrance or claim against the title of the accounts, but rather 
they relate to collectibility. If the parties intended that the ac- 
counts receivable be warranted to be free from any right of setoff 
or counterclaim, they should have so covenanted. See Warner v. 
Seaboard Finance Co., 75 Nev. 470, 345 P. 2d 759. 

The judgment of involuntary nonsuit entered by the Superior 
Court is 

Affirmed. 

CAMPBELL and MORRIS, J.J., concur. 
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JAMES J. BOOKER v. ROBERT E. PORTH AND WILLIAM R. PORTH. 

(Filed 19 June 1968.) 
1. Lis Pendenc 

G.S. 1-116, authorizing the filing of a notice of Lis Pendens, does not 
apply to an action to secure a personal judgment for the payment of 
money even though such a judgment, if obtained and properly docketed, 
is a lien upon land of the defendant. 

2. Judgments 33 14, 19- 
In  an action by an attorney to recover upon a n  alleged express con- 

tract for the payment of attorney fees, a judgment by default final is ir- 
regularly and improvidently entered where the complaint fails to allege 
a sum of money fixed by the terms of the contract or capable of being 
ascertained therefrom by computation, G.S. 1-211, the plaintiff being en- 
titled at  most to judgment by default and inquiry, G.S. 1-212, and upon 
motion in the cause the clerk has authority to vacate the judgment by 
default final. 

3. Pleadings 9- 

The Superior Court in its discretion has authority to allow verification 
of the answer nunc pro tune. 

APPEAL by plaintiff from Martin, Robert M., J., 9 October 1967 
Session FORSYTH Superior Court. 

This action was instituted by the plaintiff, a licensed and prac- 
ticing attorney in the State of North Carolina, to recover upon an 
alleged express contract for attorney fees. 

The complaint was filed 10 June 1966, and summons was issued 
on the same day. Also, on 10 June 1966, the plaintiff filed with the 
Clerk of Superior Court a "Notice of Lis Pendens." 

Summons was served on defendant Robert E. Porth on 10 June 
1966. Due to temporary absence from the state summons was not 
actually served on defendant William R.  Porth until 25 August 
1966. On 7 July 1966 Womble, Carlyle, Sandridge and Rice, Attor- 
neys a t  Law, purporting to act on behalf of both defendants, filed a 
motion to cancel the notice of lis pendens. On 8 July 1966 the same 
attorneys filed an answer purporting to be on behalf of both de- 
fendants, verified only by Robert E. Porth. 

On 27 September 1966, upon the ex parte application of the 
plaintiff, a judgment by default final was entered against the de- 
fendant William R. Porth by the Assistant Clerk of Superior Court 
of Forsyth County. On 15 December 1966, defendant William R. 
Porth filed a motion through his attorneys of record to vacate the 
judgment by default final. This motion was heard upon affidavits 
by the Clerk of Superior Court of Forsyth County and his order 
was entered on 6 January 1967 finding in substance that William R. 
Porth was represented by counsel and that counsel had filed answer 
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on behalf of both defendants on 8 July 1966; that William R. Porth 
had a meritorious defense; and that the judgment by default final 
was improvidently entered. He thereupon entered an order vacating 
and setting aside the judgment by default final. 

From the Clerk's order the plaintiff appealed to the ,Judge of 
Superior Court. On 10 October 1967 Judge Martin entered an order 
canceling and removing from the records the notice of lis pendens 
theretofore filed by the plaintiff. Also, on 10 October 1967, Judge 
Martin affirmed the order of the Clerk vacating the judgment by 
default final, and Judge Martin further permitt,ed defendant Wil- 
liam R. Porth to verify the answer nunc pro ixtnc. 

From the two orders entered by Judge Martin on 10 October 
1967 the plaintiff appeals to this Court. 

James J .  Booker, pro se, plaintiff appellant. 
Womble,  Carlyle, Sandridge and Rice b y  Charles F. Vance, Jr., 

Attorneys for defendant appellee. 

BROCK, J. In  this case we will proceed to the merits of the 
appeal without comment upon the very serious questions of whether 
plaintiff's case on appeal was served upon defendant in time, and 
whether plaintiff's record on appeal was docketed in this Court 
within the time prescribed by our rules. 

It is abundantly clear from a reading of the complaint that 
plaintiff seeks by this action to recover personal judgment against 
the defendants for the payment of money. In  his "Notice of Lis 
Pendens" plaintiff alleges: "The object of said action is to recover 
upon an express contract for payment of attorney's fees . . ." 

G.S. 1-116, authorizing the filing of a Notice of Lis Pendens, does 
not apply to an action the purpose of which is to secure a personal 
judgment for the payment of money even though such a judgment, 
if obtained and properly dockcted, is a lien upon land of the defend- 
ant. Cutter v. Realty Co., 265 N.C. 664, 144 S.E. 2d 882. The '(Notice 
of Lis Pendens" in this case was not authorized and Judge Martin 
was correct in canceling and removing the same from the records. 

The plaintiff's complaint consists of thirty-five paragraphs of de- 
tailed allegations and will not be reproduced here. Plaintiff details 
his professional services to the defendant Robert E. Porth in prep- 
aration, trial, appeal, and in collateral matters. However, nowhere 
does he allege a contract for the payment of a total specific sum for 
his professional services and expenses; nor does he allege a contract 
agreed to by the parties from which contract a total specific sum 
could be computed. At best he alleges a contract for services and 
expenses, a determination of the amount of which would require evi- 
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dence and findings of fact, even in the absence of an answer deny- 
ing the claim. The statute provides for judgment by default final 
"where the complaint sets forth one or more causes of action, each 
consisting of the breach of an express or implied contract to pay, ab- 
solutely or upon a contingency, a sum or sums of money fixed by 
the terms of the contract, or capable of being ascertained therefrom 
by computation." (Emphasis added.) G.S. 1-211. There was no cer- 
tainty of total amount to be paid under the contract alleged by 
plaintiff; therefore, upon failure of answer by defendant, plaintiff 
would be entitled, a t  most, to judgment by default and inquiry. G.S. 
1-212. The judgment by default final was irregularly and improvi- 
dently entered in this case by the Assistant Clerk, and the Clerk 
had authority to vacate the same upon motion in the cause. Cook 
v. Bradsher, 219 N.C. 10, 12 S.E. 2d 690; Bailey v. Davis, 231 N.C. 
86, 55 S.E. 2d 919; 5 Strong, N. C. Index 2d, Judgments, $ 19, p. 40. 
Judge Martin was correct in affirming the Clerk's action. 

It appears that both defendants, in apt time, properly filed a 
joint answer verified by one of the defendants in accordance with 
G.S. 1-145; but, in any event, after the judgment by default final 
had been vacated, Judge Martin allowed the defendant William R. 
Porth to verify the answer. This he was authorized to do in the ex- 
ercise of his discretion. Rich v. R. R., 244 N.C. 175, 92 S.E. 2d 768. 
No abuse of discretion is shown. The plaintiff has not been damaged; 
his action is pending and stands ready for trial. 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE OF NORTH CAROLINA V. WALTER WEAVER. 

(Filed 19 June 1968.) 

1. Homicide 5 14- 
When the intentional killing of a human being with a deadly weapon 

is admitted or is established by the evidence, the burden is on the defend- 
ant to prove to the satisfaction of the jury the legal provocation that 
will rob the crime of malice and thus reduce it  to manslaughter, or the 
legal justification that will excuse i t  altogether upon the ground of self- 
defense. 

2. Assault and Battery § 1% 
I n  a prosecution for felonious assault, the admission of defendant that 

he used a deadly weapon does not raise a presumption of malice and 
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thereby place the burden on defendant to prove that he acted in self-de- 
fense. 

5. Assault and Battery # 1 5 -  
In  a prosecution for felonious assault, it is error for the court to place 

the burden upon the defendant to prove self-defense. 

APPEAL by defendant from Bowman, J., 15 January 1968 Ses- 
sion, ALAMANCE Superior Court. 

Defendant was tried upon a bill of indictmcnt charging that he 
did unlawfully, willfully and feloniously assault Cecil Hayes with 
a deadly weapon, with the felonious intent to kill and murder Cecil 
Hayes, inflicting serious injuries not resulting in death. 

The State's evidence tended to show an assault with the stock 
of a shotgun upon the person of Cecil Hayes, causing serious in- 
juries. The State's evidence tended to show that the assault occur- 
red on or near the defendant's front porch. The defendant admitted 
the assault but testified he was acting in self-defense. 

The jury returned a verdict of guilty of a felonious assault as 
charged in the bill of indictment. Judgment was entered imprison- 
ing defendant for a term of not less than eight nor more than ten 
years. 

The defendant appeals, assigning error. 

T. W.  Bruton, Attorney General by Charles M. Hensey, Trial 
Attorney, for the State. 

W. R. Dalton, Jr., for the defendant appellant. 

BROCK, J. After explaining the principles of the law relative 
to the right of self-defense, the trial judge instructed the jury as 
follows: 

"In order to have the benefit of this principle of law the 
defendant must show: 

1. That he was free from any blame. 

2. That the assault on him was with a felonious purpose or 
appeared to be such. 

3. That he attacked the person assaulting him, if you find 
that he did so, only when i t  was apparently necessary 
to do so to protect himself from death or great bodily 
harm." 

The defendant excepted to the foregoing instruction, and as- 
signs i t  as error. 
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The rule with respect to the burden of proof of self-defense in 
the case of a homicide, and the rule with respect to the burden of 
proof of self-defense in a non-homicide case are not the same. 

When the intentional killing of a human being with a deadly 
weapon is admitted, or is established by the evidence, the law pre- 
sumes malice from the use of a deadly weapon, and the law then 
casts upon the defendant the burden of proving to the satisfaction 
of the jury the legal provocation that will rob the crime of malice 
and thus reduce i t  to manslaughter, or the legal justification that 
will excuse i t  altogether upon the ground of self-defense. State v. 
Warren, 242 N.C. 581, 89 S.E. 2d 109. State v. Calloway, 1 N.C. 
App. 150, 160 S.E. 2d 501. 

On the other hand, when a defendant is charged with an assault 
with a deadly weapon, with intent to kill, inflicting serious injury, 
not resulting in death, although the defendant may admit that he 
inflicted the injury with a deadly weapon, the law does not raise the 
presumption that i t  was done with malice and thereby shift the 
burden to the defendant to satisfy the jury that his conduct was 
justified. State v. Warren, supra. 

The charge of the trial judge erroneously placed upon the de- 
fendant, in a non-homicide case, the burden of proving his defense 
of self-defense; for this error the defendant is entitled to a new trial. 

In view of this disposition, we will not discuss the remaining as- 
signments of error. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA v. WARNER FOWLER, ALIAS JOHNNY 
RINQO GRAHAM. 

(Filed 19 June 1965.) 

1. Criminal Law § 8% 
The allowance of leading questions is a matter entirely within the dis- 

cretion of the trial judge, and his rulings will not be disturbed on appeal 
in the absence of an abuse of discretion. 

2. Homicide § 1 P  
I n  a homicide prosecution in which defendant enten a plea of not 

guilty, testimony of an officer on cross-examination that  defendant admit- 
ted shooting the deceased is held not so prejudicial a s  to warrant a new 
trial when defendant later testifies that he was holding the gun when the 
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shot was fired, it  being left to the province of the jury to determine 
whether the shooting was done accidentally, in self-defense, or with malice. 

3. Criminal Law 5 89- 
In a homicide prosecution, evidence offered by defendant to the effect 

that welfare payments are withheld from an unmarried female with chil- 
dren who has a continuous relationship with a male, defendant having 
sought to show that the State's principal witness with whom the defendant 
had spent several nights in her home had slanted her testimony against 
him in order not to lose her welfare payments, i s  held properly excluded as 
irrelevant. 

APPEAL by defendant from Cowper, J., and a jury, November 
1967 Criminal Session of WAYNE. 

The Wayne County Grand Jury returncd a true bill of indict- 
ment charging Warner Fowler (alias Johnny Ringo Graham) with 
the first degree murder of W. B. Braswell. The offense occurred on 
13 November 1965. 

At the January 1966 Session of Wayne Superior Court, the de- 
fendant was tried upon the indictment. The jury returned a verdict 
of guilty of murder in the first dcgree with the recommendation that 
punishment should be imprisonmcnt for life in the State's prison. On 
appeal to the Supreme Court a new trial was awarded. State v. 
Fowlel; 268 N.C. 430, 150 S.E. 2d 731. 

The new trial resulted in a verdict of guilty of murder in the 
first degree. The jury failed to make any recommendation. The 
court imposed a sentence of death. Defendant again appealcd to the 
Supreme Court asserting error in the admission of certain evidence 
and was awarded a new trial. State v. Fowler, 270 N.C. 468, 155 
S.E. 2d 83. Defendant is now before an appellate court for the third 
time seeking a review of his case. 

The facts may be summarized as follows: On the morning of 13 
November 1965 the defendant and his girl friend, Ruby Rivers, 
(both of whom had drunk a quantity of liquor) were engaged in a 
fight on the streets of Fremont. Police Oficer W. B. Braswell ar- 
rived and took both into custody and transported them to the city 
jail. No one was in the jail a t  the time Officer Braswell entered with 
his prisoners. Ruby Rivers was locked in Cell No. 1. When Officer 
Braswell attempted to lock dcfendant in Cell No. 2, a scuffle ensued 
and Officer Braswell was shot and killed with his own pistol. 

The jury returned a verdict of guilty of murder in the second 
degree and the scntence of the court was that defendant be com- 
mitted to the State Prison to serve a term of thirty (30)  years. The 
trial judge also ordered that defendant be given credit for two (2) 
years time already served -that being two (2) years - and that 
the sentence should be reduced accordingly by two (2) years. 

From this judgment dcfendant appealed. 
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Attorney General T .  Wade Bruton b y  James F. Bullock, Deputy 
Attorney General, and Millard R .  Rich, Jr., Assistant Attorney Gen- 
eral, for the State. 

John H.  Rerr, 111 and W.  Dortch Langston, Jr., for defendant 
appellant. 

MORRIS, J. Defendant assigns as error the admission of certain 
evidence given by Ruby Rivers and Deputy Shcriff James Sasser. 

The record discloses that Ruby Rivers testified for the State. 
She was questioned extensively by the solicitor and a t  one point in 
the direct examination defendant contends certain leading questions 
were asked and certain answers given that should have been ex- 
cluded. The allowance of leading questions is a mattcr entirely 
within the discretion of the trial judge, and his rulings will not be 
disturbed on appeal, a t  least in the absencc of abuse of discretion. 
Stansbury, N. C. Evidence, 2d, 5 31, p. 59. No abuse of judicial dis- 
cretion appears here. This assignment of error is overruled. 

We have carefully examined defendant's assignment of error 
relating to the testimony of Deputy Sheriff James Sasser. Defend- 
ant contends that the admission of certain of the testimony of Dep- 
uty Sheriff Sasser was prejudicial error and he should therefore be 
awarded a new trial. Although Dcputy Sheriff Sasscr did testify on 
cross-examination that defendant admitted shooting Mr. W. B. 
Braswell, when the context in which this testimony was given is 
considered, the evidence was not so prejudicial as to mislead the 
jury and warrant a new trial. Defendant later took the stand in his 
own behalf and testified that he was holding the gun when the shot 
was fired and Mr. Braswell was killed. Thesc two statements are not 
inconsistcnt, and the jury was properly left to determine whether the 
killing was done accidentally, in self-defense, or with malice. This 
assignment of crror is overruled. 

Defendant assigns as error the action of the trial judge in ex- 
cluding certain testimony given by Rebecca Rouse, a welfare em- 
ployee and caseworker. The substancc of Rcbecca Rouse's testimony, 
if admitted, would have concerned the policy of the Welfare Depart- 
ment in withholding welfare payments when a single female person 
with children has a continuous relationship with a male. Defendant 
sought to show that Ruby Rivers slanted her testimony against 
Warner Fowler, who had spent several nights a t  her home, in order 
not to lose her welfare payments. We feel that this argument is so 
conjectural as to be irrelevant and the trial judge acted properly in 
excluding the answers from jury consideration. 

We have considered the other assignments of error and deem 
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them to be without merit. Defendant was ably and well represented 
both a t  trial and on this appeal. He had a fair trial, free from prej- 
udicial error. 

Affirmed. 

MALLARD, C.J., and BRITT, J., concur. 

BILLY GENE KINLEY v. 6. BROOKS HONEYCUTT, T/A HONEYCUTT 
TRANSPORT COMPANY, A PROPIUETOE~HIP. 

(Piled 19 June 1968.) 

1. Negligence § % Plaintiff's injury by hot asphalt is not a result 
of defendant's negligence. 

PlaintifT's allegations were to the effect that defendant delivered by 
tank truck to the premises of plaintiff's employer hot asphalt a t  a tem- 
perature of approximately 410 degrees I?. which was to be transferred 
into a vat by means of a flexible pipe, one end of which was con- 
nected to a valve on the tank truck and the other end to a valve on a n  
electrically operated pump maintained by the employer which was con- 
nected to the va t ;  that the defendant's employee, contrary to cust@mary 
procedure, failed to open the outlet valve on the truck and failed to warn 
plaintiff's co-employee not to start the pump; that the co-employee threw 
the switch on the pump in the 'wrong direction, causing hot asphalt to be 
pumped out of the vat toward the defendant's truck; and that the failure 
of defendant's employee to open the 'valve caused the pipe to burst, re- 
sulting in plaintiff's injuries by the hot asphalt. Held: The complaint fails 
to allege facts sufficient to state a cause of action, and the demurrer of 
defendant should have been sustained. 

2. Negligence 5 7- 
Only negligence which proximately causes or contributes to the accident 

is of legal import, and foreseeability is an essential element of proximate 
cause. 

ON Writ of Certiorari to review an Order of Hasty, J., entered 
29 January 1968, Schedule B. Session, MECKLENBURG Superior Court.. 

Plaintiff was an employee of Republic Steel Corporation a t  its 
place of business in Charlotte, North Carolina. In the operation of 
its business, Republic Steel maintains a vat upon its premises for 
the storage of hot asphalt. The defendant delivers by tank truck to 
the premises of Republic Steel hot asphalt a t  a temperature of ap- 
proximately 410 degrees F. which is transferred from the defend- 
ant's tank truck into Republic Steel's vat. This transfer is accom- 
plished by means of a flexible pipe, one end of which is connected to 
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a valve on the tank truck and the other end to a valve on an elec- 
trically operated pump maintained by Republic Steel which in turn 
is connected to the vat. 

On the day in question, after the connection between defendant's 
tank truck and Republic Steel's pump had been completed, the 
plaintiff's co-employee turned the switch on Republic Steel's pump 
in the wrong direction, causing the asphalt in the vat to be pumped 
through the pipe towards the t.ruck instead of from the truck to the 
vat  as was intended. At this time the defendant's driver had not 
opened the valve on the tank truck, and the pressure in the pipe 
caused the pipe to rupture. The plaintiff suffered injury from the hot 
asphalt spewing from the ruptured pipe, and brings this action to 
recover damages for personal injury. 

The pertinent allegations of the complaint are summarized as 
follows: 

1. Defendant's employee was sent to deliver hot asphalt 
by truck to plaintiff's employer, Republic Steel Corporation 
(hereinafter referred to as Republic). 

2. The customary procedure for delivering hot asphalt from 
defendant's truck to Republic consisted of four steps in sequence 
as follows: 

a. Defendant's driver would hook one end of a rubber 
pipe to an outlet on defendant's truck. A Republic employee 
would hook the other end of the rubber pipe to an outlet on 
a Republic pump. 

b. A Republic employee would open a valve on the Re- 
public pump and notify defendant's driver. 

c. Defendant's driver would then open an outlet valve on 
the truck. 

d. A Republic employee would then throw an electric 
switch on the Republic pump to pump asphalt out of the 
truck into a vat a t  Republic. 

3. The defendant's driver on the occasion in question either 
knew or should have known that the foregoing steps were cus- 
tomary delivery procedure. 

4. On the specific occasion in question, after the delivery 
pipe was attached to both the truck and the pump, plaintiff's 
co-employee was led by defendant's elnployee to believe that 
the truck valve had been opened, but defendant's employee 
failed to open the outlet valve on the truck, and failed to warn 
plaintiff's co-employee not to start the pump. Thereafter plain- 
tiff's co-employee threw the switch on the Republic pump in the 
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wrong direction causing hot asphalt to be pumped out of the 
Republic vat toward the defendant's truck instead of out of the 
defendant's truck toward the Republic vat. Defendant's driver 
failed to open the truck valve after the pump had been started 
even though he knew or in the exercise of due care should have 
known that such failure would result in the pipes bursting and 
spewing hot asphalt over the area wherein the plaintiff was po- 
sitioned. The negligence of the defendant's driver was the direct 
and proximate cause of the plaintiff's injuries as alleged in the 
con~plaint. 

The defendant demurred to thc complaint for failure to state a 
cause of action. Judgc Hasty overruled the demurrer, and defendant 
applied to this Court for Writ of Certiorari which we issued. 

Berry and Bledsoe by C. Ralph Kinsey, Jr., for plaintiff appellee. 
Kennedy, Covington, Lobdell and Hickman by Charles V. Tomp- 

kins, Jr., for defendant appellani. 

BROCK, J. Plaintiff seeks to hold defendant liable upon the 
theory that  defendant's driver failed to open the valve on the tank 
truck, and that plaintiff's co-employee was led by defendant's driver 
to believe the valve had been opened. However, the complaint is 
silent as to the manner in which defendant's driver led plaintiff's 
co-employec to believe the truck valve was open other than to allege 
that the driver climbed up on the truck to a position from which 
he could open the valve. There is no allegation of how long the driver 
was in position to open the valve, or of any act on his part that 
would lead plaintiff's co-cmployee to believe the valve had been 
opened. 

Nevertheless, assuming, arguendo, that the driver was negligent 
in taking his time in opening the valve on the truck, there is no alle- 
gation that the driver knew the switch had been thrown in either 
direction on the pump by plaintiff's co-employee. There is no alle- 
gation that the driver knew that the switch could be thrown on Re- 
public's pump so as to cause asphalt to be pumped from the vat to- 
wards the truck, and no allegation that the driver knew the switch 
had been so thrown. There is no allegation from which it can be rea- 
sonably deduced that the defcndant's driver could reasonably fore- 
see that plaintiff's co-employee would throw the switch on Republic's 
pump in the wrong direction. 

Only negligence which proximately causes or contributes to the 
accident is of legal import. And foreseeability is an essential cle- 
ment of proximate cause. T4rilliarns v. Boulerice, 268 N.C. 62, 149 
S.E. 2d 590. Even the fact that the injury would not have occurred 



444 I N  T H E  COURT OF APPEALS. [1 

but for an asserted act of negligence does not constitute such act a 
proximate cause of the injury unless consequences of a generally in- 
jurious nature were reasonably foreseeable as a result of such act. 
Ratliff v. Power Co., 268 N.C. 605, 151 S.E. 2d 641. 

We hold that the complaint in this action fails to allege facts 
sufficient to withstand the demurrer. 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH (TAROLINA v. WILLIAM H. H A W .  

(Filed 19 June 1968.) 

Robbery § 5; Criminal L a w  § ll& 
In  a prosecution for robbery the court must of its own motion submit 

the issue of defendant's guilt of assault when there is evidence to s u p  
port such a finding, even though the State contends solely for conviction 
of robbery and the defendant contends solely for complete acquittal, and 
error in failing to so charge is not cured by a verdict convicting defendant 
of armed robbery as  charged. 

APPEAL by defendant from Bailey, J., 27 November 1967 Session, 
DURHAM Superior Court. 

Defendant was charged in a bill of indictment with the offense 
of armed robbery under G.S. 14-87. Upon arraignment the defendant 
pleaded not guilty, and was tried before a jury upon the charge con- 
tained in the bill of indictment. 

The State's evidence tended to show that the prosecuting wit- 
ness, Mr. James King, drove to a place in the city of Durham known 
as Shaw Markham's for the purpose of buying a beer; that the de- 
fendant was a t  Markham's when King arrived; that King pur- 
chased a beer for himself and also one for the defendant; that as 
King started to leave the defendant grabbed him by the collar, put 
a knife to his throat, and tried to take his wallet; that King pulled 
away from defendant and was going down the steps when defendant 
kicked him down the steps and onto the ground; that  defendant 
jumped on King and cut his throat, but King pulled away again 
and started for his car; that defendant caught King a t  the car, held 
the knife to his throat and took his wallet containing about fifteen 
dollars; that defendant then told King to get out of there because he 
didn't like a white man anyway, and threatened him again with the 
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knife while he was trying to start his car; that King went directly 
to the police station and from there to the hospital. 

The defendant's evidence tended to show that the defendant was 
a t  Shaw Markham's place with his wife and a large group of people 
when King came in; that King bought whiskey and beer; that de- 
fendant and another took a drink with King; that King whistled a t  
defendant's wife and defendant remonstrated with him about his 
conduct; that as defendant's wife was leaving, King made a remark 
about her and defendant again remonstrated with him; that King 
made a smart remark to defendant and King pulled a knife from his 
pocket; that  defendant grabbed King's hand and told him to turn the 
knife loose; that defendant also had a knifc and that he may have 
cut King in the struggle; that if he cut him, he didn't mean to; 
that he did not take King's wallet or anything else from him. 

From a verdict of guilty as charged, and judgment of imprison- 
ment, the defendant appealed. 

T. W. Bruton, Attorney General b y  Harry W. McGaZliard, Dep- 
u t y  Attorney General, for the State. 

Standish S .  Howe for defendant appellant. 

BROCK, J. Thc trial judge instructed the jury that i t  might re- 
turn any one of three verdicts: i.e., guilty of armed robbery, guilty 
of common law robbery, or not guilty. The defendant assigns as  
error that the trial judge failed to submit the case to the jury upon 
two additional possible verdicts of guilty of lesser degree offenses: 
i.e., guilty of assault with a deadly weapon, or guilty of assault. Thc 
defendant does not argue that the trial judge should not have sub- 
mitted the case to the jury upon the possible verdicts of guilty of 
armed robbery, and guilty of common law robbery; but he urges 
that in addition thereto he was entitled to have the possible verdicts 
of assault with a deadly weapon, and assault submitted to the jury. 

The Attorney General concedes error in this respect, and we 
agree. 

The trial judge correctly instructed the jury that it could return 
a verdict of guilty of armed robbery or common law robbery, or not 
guilty. These issues were raised by the evidence for the State. How- 
ever, the two additional issues of assault with a deadly weapon, and 
assault, were raised by t2he defendant's evidence. 

It may be that the State contended solely for conviction of 
armed robbery and the defendant contended solely for complete ac- 
quittal; nevertheless, when there is evidence from the State or the 
defendant tending to support a verdict of an included crime of less 
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degree than that charged, the trial judge must instruct the jury that 
i t  is permissible for them to reach such a verdict if i t  accords with 
their findings from the evidence. G.S. 15-169; State v. Hicks, 241 
N.C. 156, 84 S.E. 2d 545. Where there is evidence tending to show 
the commission of a lesser included offense, the court, of its own mo- 
tion, should submit such offense to the jury for its determination. 
State v. Wenrich, 251 N.C. 460, 111 S.E. 2d 582. 

In  this case the evidence was such that, depending upon what the 
jury found the facts to be, the jury might have returned a verdict 
of guilty of armed robbery, common law robbery, assault with a 
deadly weapon, simple assault, or not guilty. The fact that the jury 
found the defendant guilty of armed robbery as charged does not 
cure the error of the failure to submit the case with each of the al- 
ternative verdicts. 

New trial. 

MALLARD, C.J., and PARKER, J., concur. 

JAMES W. WILLIAMS v. ANNIE ELIZABETH PENDER WILLIAMS. 

(Filed 19 June 1968.) 

Appeal and Error 5 39- 
Where appellant dockets record on appeal in the Court of Appeals 153 

days after the date of the judgment appealed from, which is 63 days after 
the time prescribed by Rule 5, and in addition fails to file a brief, the 
appeal will be dismissed for noncompliance with the rules of the Court 
upon motion of the appellee. 

APPEAL by defendant from Clark, J., 9 October 1967 Civil Ses- 
sion of CUMBERLAND Superior Court. 

This is a civil action filed 29 July 1965 in the Superior Court of 
Cumberland County for an absolute divorce on the grounds of one 
year's separation. The defendant filed answer denying the separa- 
tion and a further answer and counterclaim in which she alleged that 
the plaintiff, without legal provocation or justification, had aban- 
doned and separated himself from the defendant, had been guilty of 
acts of misconduct, and had failed to provide defendant with neces- 
sary subsistence. Defendant prayed that plaintiff's action for abso- 
lute divorce be dismissed and for a judgment for alimony without 
divorce pursuant to G.S. 50-16. Plaintiff filed a reply, in which he 
denied the material allegations of defendant's counteraction. At the 
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trial, the jury answered all issues in favor of the plaintiff and against 
the defendant. From judgment of absolute divorce, defendant ap- 
pealed. 

Thomas H.  ~r i l l iams ,  Attorney for plaintiff appellee. 
Marion C. George, Jr., Attorney for defendant appellant. 

PARKER, J. The judgment here appealed from was entered on 
11 October 1967. One hundred and fifty-three days thereafter, on 12 
March 1968, appellant filed in this court what purports to be a state- 
ment of the case on appeal. No brief has been filed by the appellant. 

Upon the regular call of the district to which this case belongs, 
appellee in apt time as provided by Rule 16 of the Rules of Prac- 
tice of this court moved to dismiss this appeal for failure of appel- 
lant to comply with the rules of this court in perfecting her appeal. 

Rule 5 of the Rules of Practice of this court provides that if 
the record on appeal is not docketed within 90 days after the date 
of the judgment appealed from, the case may be dismissed; pro- 
vided, the trial tribunal may, for good cause, extend the time not 
exceeding 60 days. The record on appeal was docketed in this court 
153 days after the date of the judgment appealed from, and 63 days 
after the time prescribed by Rule 5 within which the record on ap- 
peal should have been docketed. In addition, appellant has filed no 
brief with this court. 

On 6 June 1968 appellant filed with this court a petition for writ 
of certiorari. No sufficient grounds were alleged to justify granting 
such writ as a substitute for an appeal, and the same is being this 
day denied. 

Appellee's motion to dismiss this appeal for noncompliance with 
the rules of this court in perfecting the appeal is allowed and this 
appeal is 

Dismissed. 

MALLARD, C.J., and BROCK, J., concur. 
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STATE v. JIM HAMMONDS. 

(Filed 19 June 1968.) 

Assault and Battery § 14- 
Evidence in this case i s  held sufficient to support a conviction of assault 

in violation of G.S, 14-34. 

APPEAL from McKinnon, J., Regular October-November 1967 
Session, ROBESON Superior Court. 

The defendant was charged in a valid warrant with the violation 
of G.S. 14-34, an assault on 28 September 1967 on Magnolia Deese 
by unlawfully and wilfully pointing a pistol a t  her. The defendant 
entered a plea of not guilty in the District Court Division of the 
General Court of Justice, and from a finding of guilty in that Court, 
he appealed to the Superior Court. 

In the Superior Court the defendant, through his privately-em- 
ployed attorney, entered a plea of not guilty and a jury returned a 
verdict finding the defendant guilty as charged. 

T. W. Bmton, Attorney General, and Millard R. Rich, Jr., As- 
sistant Attorney General, for the State. 

N. L. Britt, Attorney for defendant appellant. 

CAMPBELL, J. The evidence reveals that on 28 September 1967 
the defendant went to the home of his aunt, Magnolia Deese, for 
the purpose of getting his ten year old daughter Marlene. While a t  
the home, the defendant threatened to kill Magnolia Deese with tc 

pistol and, likewise, threatened to kill other members of the family. 
The evidence is replete to the effect that the defendant did com- 

mit an assault upon Magnolia Deese by pointing a pistol a t  her. 
The record reveals no error in the trial. 

Affirmed. 

BRITT and MORRIS, JJ., concur. 

RETTY HARLESS v. JOYCE ANN CHURCH FLYNN (AMENDED SUBSEQUENT 
TO THE ~MARIUAGE OR THE DEFENDANT TO READ JOYCFI m N  KIMRERLIN). 

(Filed 10 July 1968.) 

1. Master and Servant § S6- 

An employee who sustains an injury arising out of and in the course of 
employment, caused by the negligence of a fellow employee who was act- 
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ing within the course of employment, G.S. 97-2 ( 6 ) ,  may not maintain an 
action a t  common law against the negligent employee. 

2. Master a n d  Servant 53- 

In  order to be comyensable under the Workmen's Compensation Act, an 
injury must arise out of and in the course of employment. 

3. Sam- 
The phrase "arising out of" has reference to the origin or cause of the 

accident, and where any reasonable relationship to the employrucnt exists, 
or employment is a contributory cause, the court is justified in upholding 
the award as arising out of employment. 

4. S a m e  
An accident has a reasonable relationship to the employment when i t  

is the result of a risk or hazard incident to the enlployment. 

For an accident to arise out of the employment there must be some 
causal connection between the injury and the employment, and when an 
injury cannot fairly be traced to the employment as  a contributing proxi- 
mate cause, or if it comes from a hazard to which the employee would 
have been equally exposed apart From the employment or from a hazard 
common to othcrs, i t  does not arise out of the employment. 

6. S a m e  
The words "in the course of" have reference to the time, place and cir- 

cumstances under which the accident occurred, and an injury occurs in 
the course of employment where there is evidence that it  occurred durinq 
the hours of, and a t  the place of, employment while the claimant was 
actually in the performance of the duties of the employment. 

With respect to time, the course of employmcnt begins a reasonable 
time before actual work begins, continues for a reasonable time after 
worlr ends, and includes intervals during the worlr das for rest and re- 
freshment. 

8. Same-- 
With respect to place the course of employnlent includes the premises 

of the employer. 

9. Samc- 
With respect to circumstances, injuries within the course of employment 

include those sustained where the employee is engaged in activity which 
he is authorized to undertake and which is calculated to further, directly 
or indirectly, the employer's business. 

10. Master a n d  Servant 5 5 8 -  
In tending to his personal physical needs, an employee is indirectly bene 

fiting his employer. 

11. Master a n d  Servant § 54- 
The risk of injury in automobile mishaps is one that is obviously com- 

tnon to the1 public a t  large, yet, where large numbers of emp1oye.s drive 
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automobiles to their place of employment and provision is made fcr park- 
ing on the employer's premi~es, it is clear that the rmployment itself has 
created conditions in which the risk of automobile-connected injury is 
different in kind and possibly greater in degree than that confronted by 
the public at  large. 

12. Mastar and  Servant §§ 57, SG- Employee's injury on parking lot 
of employer during lunch hour  is cornpensable under  Boapensation 
Act. 

Evidence that during the lunch hour employees were free to go any- 
where they pleased, that plaintiff and defendant, who were fellow em- 
ployees, prepared to leave their employer's parking lot to eat lunch some- 
where off the employer's premises, that the vehicle in which plaintiff' was 
a passenger was struck by the vehicle operated by defendant while both 
were still upon the parking lot, and that the plaintid was injured, is held 
sufficient to support findings (1) that the plaintiff was injured by accident 
arising out of and in the course of her employment within the meaning of 
G.S. 97-2(6) and (2) that the plaintiff is barred from maintaining a common 
law action against the defendant. 

APPEAL by defendant from Martin, Robert M., J., 8 January 
1968 Session, DAVIDSON Superior Court. 

On 25 January 1967 plaintiff and defendant were employees a t  
the Henry T. Link Corporation plant in Lexington, Davidson County, 
North Carolina. Link Corporation maintained upon its premises a 
parking lot where its employees and guests parked their automobiles. 
On 25 January 1967 plaintiff and defendant were preparing to leave 
their employer's parking lot to go to eat lunch a t  some place off 
the employer's premises. The vehicle in which plaintiff was a pas- 
senger was struck by the vehicle operated by defendant, while both 
were still upon the employer's premises. Plaintiff was injured and 
brings this common law action against the defendant for damages, 
alleging negligence in the operation of defendant's vehicle. 

By her further answers, the defendant alleges that the plaint.iff 
is barred from proceeding in this action because the accident arose 
out of and in the course of her employment and is covered under the 
Workmen's Compensation Act. The plea in bar was heard by Olive, 
J., a t  the 17 July 1967 Session, Davidson Superior Court, upon stip- 
ulated facts as follows: 

"(a) The plaintiff and the defendant were on the 25th day 
of January, 1967, both employed a t  the furniture manufnctur- 
ing plant of the Henry T. Link Corporation near Lexington, and 
on said date, both the plaintiff and the defendant began their 
work in the manufacturing plant of the Henry T. Link Cor- 
poration a t  the regular time to begin the working day, which 
was 7:30 A.M. 
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"(b) The Henry T.  Link Corporation premises consist (sic) 
of a tract of land located a short distance south of the City of 
Lexington, and on this tract of land was located a building ap- 
proximately 1,000 feet in length and located on the east side of 
this building and about 40 fcet from the building a t  a lower 
level was a cleared and improved but unpaved strip of land ap- 
proximately 60 feet wide which extended the entire length of 
the building. This strip was maintained by the Henry T. Link 
Corporation for the use of its employees and guests as a ]larking 
area for automobiles which were normally and customarily 
parked perpendicular to each side of the strip in two sinJ e rows 
with the vacant area in the middle of the strip being left and 
used for driving into and out of the parking area. Two or more 
flights of steps led down from the manufacturing plant to the 
parking area, and a gate was located on the southern end of the 
parking area leading to the road which provided access to the 
manufacturing plant of the Henry T. Link Corporation. This 
road was a public road maintained by the State Highway Com- 
mission. The plaintiff customarily rode to her place of work with 
Cliff Dameron who parked his car in the area described above, 
and the defendant customarily drove her car to work and parked 
i t  in this area also. 

"(c) The duties of both the plaintiff and the defendant re- 
quired them to work within t,he building of the Henry T. Link 
Corporation during the work period, and they remained a t  their 
job positions within the building until about 12:OO Noon on the 
25th day of January, 1967. 

"(d) The regular work schedule followed by both the plain- 
tiff and the defendant was from 7:30 A.M. to 12:00 Noon, and 
a t  12:00 Noon they were allowed a one-hour lunch period, after 
which they were required to return and work until 4:30 P.M. 
On the 25th day of January, 1967, both the plaintiff and the 
defendant were a t  their normal job positions when the lunch 
whistle blew, signifying the beginning of the lunch period. Dur- 
ing this time, they were free to eat lunch on the premises or 
leave the premises and go away for the purpose of obtaining 
lunch. Some of the employees customarily ate on the premises, 
while others went to places away from the premises, an? some 
of those who left the premises went in private passenger cars. 

"(e) At about 12:OO Noon the 25th day of January, 1967, 
when the noon lunch whistle sounded, the plaintiff and the de- 
fendant each left their respective places of work within the 



452 I N  T H E  COURT OF APPEALS. [ 1 

plant, and the plaintiff, without any appreciable delay, entered 
the automobile of Cliff Dameron while it was within the afore- 
said strip of land extending along the side of the building for 
the purpose of going to eat lunch. 

"(f) At 12:OO Noon, upon the sounding of the lunch whistle, 
the defendant went directly from her place of work within the 
plant to the place where her car was parked beside the plant in 
the aforesaid strip of land upon the premises of the Henry T. 
Link Corporation in order to leave the premises and go eat lunch 
a t  some place away from the premises. 

"(g) Without any appreciable delay, the car in vhich the 
plaintiff was riding proceeded in a southern direction along the 
center of the aforesaid strip of land toward the gate which was 
located on the southern end of the strip of land, and the de- 
fendant also proceeded in her car dong the strip of land toward 
the gate behind the car in which the plaint.iff was riding. 

"(h) When the plaintiff's car had proceeded about 200 feet 
and was still approximately 300 feet north of the gate leading 
to the strip of land and was traveling toward said gate, and 
defendant's car was also traveling in a southern direction to- 
ward said gate, a collision occurred between the two vehicles, 
and a t  this time both vehicles were still located on the aforesaid 
strip of land of the Henry T. Link Corporation and were in the 
process of proceeding toward the gate and were approximately 
300 feet away from the gate. 

"(i) The Henry T. Link Corporation is a corporation em- 
ploying five or more employees and the plaintiff, the defendant, 
and the Henry T. Link Corporation were on the 25th day of Jan- 
uary, 1967, subject to and bound by the provisions of the North 
Carolina Workmen's Compensation Act, which is Chapter 97 
of the General Statutes of North Carolina, insofar as said Act 
was applicable, and the Henry T. Link Corporation had secured 
the payment of compensation to its employees as provided by 
said Workmen's Compensation Act." 

Judge Olive entered an order on 22 July 1967 overruling defend- 
ant's plea in bar. The defendant excepted to the entry of this order. 

The case came on for further hearing before Judge Martin a t  
the 8 January 1968 Session upon stipulations as set out in Judge 
Martin's judgment. Upon the stipulations Judge Martin entered 
judgment as follows: 

"This cause coming on to be heard before The Honorable 
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Robert M. Martin, Judge Presiding a t  the January 8, 1968, 
Civil Session of the Superior Court of Davidson County; and 
it appearing to the Court that the defendant, has filed an An- 
swer in this action containing a plea in bar, and that the plea 
in bar was heard before the Honorable Hubert E. Olive, Judge 
Presiding a t  the July 17, 1967, Civil Session of the Superior 
Court of Davidson County upon an agrecd statement of facts 
pursuant to a stipulation of the parties and that a judgmcnt was 
entered overruling the plea in bar; that the defendant duly ex- 
cepted to the entry of said judgment; and that this cause has 
come on for trial upon the issues of negligence and damages. 
The parties have agreed to waive a trial by jury as to these 
issues, and have stipulated that the Court might detcrmine said 
issues without the intervention of a jury; and i t  further appear- 
ing that the parties have, subject to the limitations and reser- 
vations hereinafter contained, agrccd that the issues which arise 
on the pleadings other than the defendant's plca in bar might 
be answered as follows: 

"1. Was the plaintiff injured by the negligence of the de- 
fendant, as alleged in the Complaint? 

"ANSWER: Yes. 

"2. In what amount, if any, has the plaintiff been dam- 
aged as a result of the injuries she sustained? 

"ANSWER: $2,750.00. 

"It has been expressly agreed between the parties, and i t  is 
ordered by the Court that  the consent of the defendant to the 
answers to the above issues shall not constitute a waiver of her 
right to appeal from the judgment of the Court previoi~sly cn- 
tered upon the plea in bar asserted in the answer of the defend- 
ant filed in this cause and that the answers to said issues shall 
have the same effect as if this action had been tried before a 
jury in an adversary proceeding in which the defendant had 
denied that she was negligent and had denied that the pleintiff 
was entitled to recover any amount in daniagcs and had offered 
evidence in support of her contentions and the jury had an- 
swered the issues as hereinabove set forth. 

"NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREKD 
that the plaintiff have and recover judgment against the defcnd- 
ant in the amount of $2,750.00 and that the costs of this action 
shall be paid by the defendant." 

The defendant appealed, assigning as error the entry af Judge 
Olive's order overruling defendant's plea in bar. 
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Robert L. Grubb for plaintiff appellee. 
Walser, Brinkley, Walser and McGirt b y  W a l t e ~  F. Brinicley for 

defendant appellant. 

BROCK, J. The basic question for determination by this Court 
has been succinctly pointed up by the Record on -4ppeal and the 
briefs as follows: 

Does G.S., Chap. 97 (The North Carolina Workmen'? Com- 
pensation Act) bar a common law action by an employee against; 
a fellow employee for damages negligently inflicted in an auto- 
mobile accident in the parking lot maintained by their em- 
ployer for use by t,he employees, when both employees were in 
process of leaving the employer's parking lot during the lunch 
hour, with the acquiescence of the employer, to eat lunch a t  
some place away from the employer's premises? 

The answer to this question will be YES if the plaintiff's alleged 
injuries were injuries by accident arising out of and i n  the course of 
her employment within the meaning of G.S. 97-2(6). This is so be- 
cause an employee who sustains an "injury arising out of and in the 
course of . . . employment," caused by thc negligence of a fellow 
employee who was acting within "the course of employment," as  
that term is used in G.S. 97-2(6), may not maintain an action a t  
common law against the negligent employee. d l t m a n  v. Sanders, 
267 N.C. 158, 148 S.E. 2d 21. Here, according to the stipulated facts, 
the time, place and circumstances of thc collision placed the plaintiff 
and defendant in identical positions with respect to their employ- 
ment. Thus, if the plaintiff was within the course of her employment 
a t  the timc of the collision, the defendant was also. 

It seems clear that any injuries sustained by the plaintiff in the 
collision were injuries "by accident." The remaining inquiry is 
whether the accident was one arising out of  and in the course of her 
employment. 

In  numerous decisions, the Supreme Court of North Carolina has 
had occasion to consider the application of these words to particu- 
lar fact situations. It has made clear that the phrase encompasses 
two separate and distinct concepts - "out of" and "in the course of" 
-both of which must be satisfied in order for particular injuries to 
be compensable under the Act. Poteete v. Pyrophyllite, 240 N.C. 561, 
82 S.E. 2d 693; Conrad v. Foundry Company, 198 N.C. 723, 153 
S.E. 266. 

From the briefs, i t  is apparent the parties were of the opinion 
that the present controversy could best be determined by reference 



N.C.App.1 SPRING SESSION, 1968. 455 

to North Carolina cases involving accidents occurring in "mealtime" 
and "coming and going" situations. Clearly, those cases are pertinent 
here, but only because they apply general principles found in other 
situations. There is nothing special about the "mealtime" and "com- 
ing and going" cases, and they can best be understood by applying 
to them the general principles of other cases. 

The phrase arising out of has reference to the origin or cause 
of the accident. Clark v. Burton Lines, 272 N.C. 433, 158 S.E. 2d 
569. But this is not to say that the accident must have been caused 
by the employment. (lTaking the words themselves, one is first 
struck by the fact that in the 'arising' phrase the function of em- 
ployment is passive while in the 'caused by' phrase i t  is active. 
When one speaks of an event 'arising out of employment,' the initia- 
tive, the moving force, is something other than the employment,; the 
employment is thought of more as a condition out of which the event 
arises than as the force producing the event in affirmative fashion." 
1 Larson, Workmen's Compensation Law, § 6.50, p. 45. The North 
Carolina Supreme Court has similarly stated the connection between 
the employment and the accident: "Where any reasonable relation- 
ship to the employment exists, or employment is a contributory 
cause, the court is justified in upholding the award as (arisicg out 
of employment.' " Allred v. Allred-Gardner, Inc., 253 N.C. 554, 557, 
117 S.E. 2d 476, 479. (Emphasis added.) 

An accident has a reasonable relationship to the emplovment 
when i t  is the result of a risk or hazard incident to the employment. 
An injury arises out of the employment when it comes from the 
work the employee is to do, or out of the service he is to perform, 
or as a natural result of one of the risks of the employment; the in- 
jury must spring from the employment or have its origin therein. 
Bolling v. Belk-White Co., 228 N.C. 749, 46 S.E. 2d 838; Taylor v. 
Twin City Club, 260 N.C. 435, 132 S.E. 2d 865. For an accident t,o 
arise out of the employment there must be some causal connection 
betwcen the injury and the cmployrnent. When an injury cannot 
fairly be traced to the employment as a contributing proximate cause, 
or if i t  comes from a hazard to which the employee would have been 
equally exposed apart from the employment, or from the hazard 
common to others, i t  docs not arise out of the employment. Cole v. 
Guilford County, 259 N.C. 724, 131 S.E. 2d 308. 

The words in the course of have reference to the "time, place and 
circumstances" under which the accident occurred. Clark v. Burton 
Lines, supra. Clearly, a conclusion that the injury occurred in the 
course of employment is required where there is evidence that i t  
occurred during the hours of employment and a t  the place of em- 
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ployment while the claimant v a s  actually in the performance of the 
duties of the employment. Withers v. Black, 230 N.C. 428, 53 S.E. 
2d 668; Alford v. Chevrolet Co., 246 N.C. 214, 97 S.E. 2d 869. 

With respect to time, the course of employment begins a reason- 
able time before actual work begins, Altman v. Sanders, supm, and 
continues for a reasonable time after work ends, Maurer v. Salem 
Co., 266 N.C. 381, 146 S.E. 2d 432, and includes intervals during the 
work day for rest and refreshment. Reuis v. Insurance Co., 226 N.C. 
325, 38 S.E. 2d 97; Pickard v. Plaid Mills, 213 N.C. 28, 195 S.E. 28. 

With respect to place, t-he course of employment includes the 
premises of the employer. ((Probably, as a general rule, employment 
may be said to begin when the employee reaches the entrance to the 
employer's premises where the work is to be done; but i t  is clear 
that in some cases the rule extends to include adjacent premises 
used by the employee as a means of ingress and egress with the ex- 
press or implied consent of the employer." Bass v. Mecklenburg 
County, 258 N.C. 226, 233, 128 S.E. 2d 570, 575; quoting with ap- 
proval from Bountiful Brick Co. v. Giles, 276 U.S. 154, 155, 72 L. 
Ed. 507, 509. "It is usually held that an injury on a parking lot 
owned or maintained by the employer for his employees is an injury 
on the employer's premises." Davis v. Manufactzrring Co., 249 N.C. 
543, 545, 107 S.E. 2d 102, 103; quoted and applied in Maurer v. 
Salem Co., supra. 

With respect to circumstances, injuries within the course of em- 
ployment include those sustained while "the employee is doing what 
a man so employed may reasonably do within a time which he is 
employed and a t  a place where he may reasonably be during that 
time to do that thing." Conrad v. Foundry Company, supra, a t  727, 
153 S.E. a t  269; quoted with approval in Clark v. Burton Lines, 
supra. Thus, where the employee is engaged in activity which he i s  
authorized to undertake and which is calculated to further, dirqctly 
or indirectly the employer's business, the circumstances are such a s  
to be within the course of employment. Perry v. Bakeries Co., 262 
N.C. 272, 136 S.E. 2d 643. Therefore, the fact that the employee is 
not engaged in the actual performance of the dut.ies of his job does 
not preclude an accident from being one within the course of employ- 
ment. Brown v. Aluminum Co., 224 N.C. 76ti, 32 S.E. 2d 320. And 
an employee may be in the course of his employment when he is on 
the way to the place of his duties, Altman v. Sanders, supra, leav- 
ing the place of his duties a t  the end of the day, Maurer v. Salem 
Co., supra, or leaving upon learning that there was no work for him 
to do. Morgan v. Cloth Mills, 207 N.C. 317, 177 S.E. 165. 

In  tending to his personal physical needs, an employee is indi- 
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rectly benefiting his employer. Therefore, the course of empl~yrnent 
continues when the employee goes to the washroom, Rewis v. Insur- 
ance Co., supra, takes a smoke break, Fox v. Mills, Inc., 225 N.C. 
580, 35 S.E. 2d 869, takes a break to partake of refreshment, Pickard 
u. Plaid Mills, supra, goes on a personal errand involving tcmpo- 
rary absence from his post of duty, Bellamy v. Manufacturing Co., 
200 N.C. 676, 158 S.E. 246, voluntarily leaves his post to assist an- 
other employee, Riddick v. Cedar Works, 227 N.C. 647, 43 S.E. 2d 
850. 

Thus, i t  is the conjunction of 311 three of these factors - time, 
place and circumstances- that brings a particular accident within 
&he concept of course of employment. If, in addition to this, the ac- 
cident arose out of employment, then any injury resulting there- 
from is compensable under the Act. 

The "mealtime" and "coming and going" cases, traditionally 
classified as two particular types of situations, should be treated as 
any  other case by applying the forcgoing general principles. 

The two "mealtime" cases discussed by the parties in their briefs 
a re  Horn v. Furniture Co., 245 N.C. 173, 95 S.E. 2d 521; and 
Matthews v. Carolina Standard Corp., 232 N.C. 229, 60 S.E. 2d 93. 
I n  Horn, the claimant was injured during his lunch break whan hit 
by  an automobile as he was crossing from the plant site to the com- 
pany parking lot on the other side of a state highway. The Court 
denied compensation on the ground that the injury did not arise 
out  of and in the course of employment, relying on these facts: (1) 
T h e  accident occurred off the premises of the employer; (2) The 
claimant was engaged in the activity of crossing a state highway to 
e a t  his lunch; and (3) The risk of the hazards of the highway were 
those common to the general public. In Matthews, compensation 
was denied upon the ground that the injury and death of the plain- 
tiff's decedent did not arise out of his employment. The injuries 
occurred when, following the sounding of the lunch whistle, the de- 
cedent attempted to jump onto the back of a truck moving across 
the employer's premises. Noting that the decedent had no apparent 
reason for getting onto the truck, the Court held that the injury did 
not arise out of the employment since i t  "did not rcsult from a hazard 
incident to his employment." Id. a t  234, 60 S.E. 2d a t  96. Far from 
precluding recovery for mealtime injuries, the Adatthews case makes 
it clear that such recovery may be had, for the Court therein con- 
ceded that  the decedent was in the course of his employment. In  
Moore v. Stone Co., 242 N.C. 647, 89 S.E. 2d 253, a case not dis- 
cussed by the parties in their briefs, the Supreme Court, in a per 
curium decision, affirmed a denial of compensation upon the ground 
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that the injury did not arise out of the employment. The claimant 
was injured while on his lunch break when he, "out of curiosity o r  
for reasons unknown, wired the blasting machine . . . and in his 
attempt to set off a single dynamite cap ignorantly and accidentally 
detonated the 300 dynamite cap* beside the doghouse resulting in a 
terrific explosion and in the injuries which he sustained." Id. a,t 648, 
89 S.E. 2d a t  254. 

It seems, therefore, that these three cases involving injuries dur- 
ing the lunch period are not properly labeled "mealtime" cases, for 
the element of time is merely incidental, not decisive. In  Horn, 
place, activity and the nature of the risk out of which the injury 
arose were the crucial factors. In Matthews and Moore, the nature 
of the risk and the activity in which the employee was engaged were 
determinative. Nothing in any of these cases suggests that mealtime, 
as a time, or the activity of eating lunch or preparing to eat lunch, 
as  a circumstance, are not within the course of employment. To the 
contrary, the Matthews case makes it clear that mealtime is within 
the course of employment, even where such time is completely free 
for the employees: "The work hours were 8 to 4:45, except that 
from 12 noon to 12:45 work was stopped for lunch. During this 
time employees were not paid, and were free to eat their lunch there 
or go anywhere they wished. Most of them ate their lunch on the 
premises, some went home for lunch and some went to a store iz 

quarter of a mile away." Id. a t  231, 60 S.E. 2d a t  94. In  light of these 
facts, the Court conceded that the course of employment requisite 
was satisfied. Nothing in Horn or Moore suggests a contrary view. 

The basic rule disallomring recovery for injuries sustained in gu- 
ing to and coming from work is well established by many decisions 
in this jurisdiction. See cases collected in 5 Strong, N. C. Index 2d, 
Master and Servant $ 62. There are certain clearly settled excep- 
tions to the rule, however, including one for injuries sustained orz 
the premises of the employer. See dltman v. Sanders, supra; Maurer 
v. Salem Co., supra; Davis v .  Manufactu,ring Co., supra. These 
cases make i t  clear that t.he disallowance of recovery in the usual 
coming and going case is based, not upon the ground that the cir- 
cumstances (i.e., the employee's going to or leaving work) are not 
within the course of employment, but upon considerations of time 
and place. In addition, the question of arising out of is not satisfied 
in many of these cases, especially where the injury is due to the 
hazards of the public highway --risks common to the general pub- 
lic. Thus, recovery was denied where the injury was sustained in a 
highway accident, away from the premises, some five hours after the 
employee left work. Alford v .  Chevrolet Co., supra. 
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These cases clearly show that while recovery may be denied 
where an injury is sustained while the employee is going to or com- 
ing from work, such denial is not upon the ground that going and 
coming are circumstances not, within the course of employment. To 
the contrary, the cases clearly show that such activity is within the 
course of employment if the time and place requisites are satisfied, 
and that injuries sustained while engaged therein are compensable 
i f  the injury arose out of employment: i.e., that they were due to 
a n  employment-connected risk. Altman v. Sanders, supra; Maurcr 
v. Salem Co., supra; Bass v .  Meclclenbury County, supra; Davis v. 
Manufactz~ring Co., supra; Morgan v. Cloth Mills, supra; Gordon v. 
Chair Co., 205 N.C. 739, 172 S.E. 485. 

The plaintiff here was injured in a collision between two auto- 
mobiles operated by fellow employees in the company parking lot. 
I s  the hazard, or risk, of injury under such circumstances one that 
i s  peculiar to the employment? The risk of injury in automobile 
mishaps is one that is obviously common to the public a t  large. Horn 
v. Furniture Co., supra. Yet, where large numbers of employees 
drive automobiles to their places of employment and provision is 
made for parking on the employer's premises, i t  is clear that the 
employment itself has created conditions in which the risk of auto- 
mobile-connected injuries is different in kind and possibly greater 
i n  degree than that confronted by the public a t  large. The risk may 
be increased by a large number of automobiles, concentrated in a 
confined space, coming into and going out of the lot a t  approxi- 
mately the same times, operated by employees who may be preoccn- 
pied with thoughts of work to be begun, or exhausted from work 
completed and anxious to get to their respective homes or other 
places of relaxation and refreshment. Thus, the Supreme Court has 
held that injuries sustained in automobile mishaps in company park- 
ing lots arise out of employment. Altman v. Sanders, supra; Maurer 
v. Salem Co., supra. This would seem to be the kind of hazard from 
which the Workmen's Compensation Act was designed to protect 
employees. "The philosophy which supports the Workmen's Com- 
pensation Act is that the wear and tear of human beings in modern 
industry should be charged to the industry, just as the wear and 
tear of machinery has always been charged." Vaztse v .  Equipment 
Co., 233 N.C. 88, 92, 63 S.E. 2d 173, 176. It clearly appears that 
plaintiff was injured by accident arising out of her employment. 

If, as alleged in the plaintiff's complaint, her injury was due to 
the negligence of the defendant, the above conclusion is bolstered 
b y  that fact. "An injury suffered by an employee while engaged in 
his master's business within the scope of his employment proximately 
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resulting from the negligence of fellow employees is, as to the em- 
ployee, an 'accident' arising out of and in the course of his employ- 
ment." Tscheiller v. Weaving Co., 214 N.C. 449, 199 S.E. 623. 

The plaintiff was injured in the company parking lot, shortly af- 
ter the whistle signaled the beginning of a one-hour lunch periocl 
during which employees were free to go anywhere they pleased, 
She was a passenger in an automobile which was being driven toward 
the parking lot exit for the purpose of taking its occupants off the 
premises for lunch. The plaint.iff was, therefore, injured in the course 
of her employment with respect to time, place and circumstances. 
Matthews v. Carolina Standard Corp., supra. Therefore, the plain- 
tiff's injuries arose in the course of her employment within the mean- 
ing of G.S. 97-2 (6) .  

The view that on-premises mealtime injuries may be within the 
coverage of Workmen's Compensation provisions, depending upon 
the circumstances of the injury, finds support among legal writers 
and in the decisions of other jurisdictions. See 1 Larson, Workmen's 
Compensation Law 3 1550-1554 (1966); 7 Schneider, Workmen's 
Compensation Text 5 1632-1635 (3d ed. 1950); 58 Am. Jur., Work- 
men's Compensation § 228 (1962) ; 99 C.J.S., Workmen's Compensa- 
tion § 240 (1958) ; annots., Compensation For Injuries During Lunch 
Hours On Employer's Premises, 6 A L.R. 1151 (1920) ; Liability 
Under Workmen's Compensation Acts For Injuries Occurring Dur- 
ing Lunch Or Meal Period, 26 N.C.C.A. (NS) 271 (1950), 1 N.C.C.A. 
(NS) 791 (1937). 

We hold therefore that under the allegations of the complaint and 
the stipulated facts, the plaintiff is barred by G.S. Chap. 97 from 
proceeding in this common law action against the defendant. It 
follows that in our opinion Judge Olive erred in overruling defend- 
ant's plea in bar, and that the judgment entered by Judge Martin 
must be vacated. Defendant's plea in bar should have been sustained, 
and plaintiff's action dismissed. 

The judgment awarding damages to the plaintiff in this action, 
and the verdict upon which the judgment is based, are vacated and 
set aside; and this action is dismissed. 

Reversed and dismissed. 

MALLARD, C.J., and PARKER, J., concur. 
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STATE v. JOSEPH WAYNE LOFTEN AND F R E D  PAUL THOMPSON. 

(Filed 10 July 1968.) 

1. Criminal Law 5 4% 

In a prosecution for armed robbery, defendant's motion to suppress the 
admission of clothing identified as  that worn by defendant a t  the time 
of the robbery is held properly denied without 3 preliminary investigation 
in the absence of the jury. 

2. Criminal Law § 9- 
The mere presrnce of a person a t  the scene of a crime does not make 

him a principal even though he malces no effort to prevent the commission 
of the crime and even though he may approve of its commission and in- 
tend to assist if his aid should become necessary. 

A person aids or abets in the commission of a crime when he shares the 
criminal intent and by word or deed gives encouragement to the actual 
perget-rator or by his conduct makes i t  known to such perpetrator that he 
is standing by to render assistance if necessary. 

Circumstances to be considered in determining whether a person is 
guilty of aiding and abetting In the commission of a crime are the reli- 
tionship of that person to the actual perpetrator, the motives tempting 
him to assist, his presence a t  the time and place of the crime, and his 
conduct before and after the crime. 

5. Robbery 5 4-- Evidence held snfficient to be submitted t o  jury in 
robbery prosecution. 

Evidence of the State tending to show that an automobile with four 
occupants parked near a finauce company, that onr defendant who was 
seated in the right front seat put a coin in the parking meter, that two 
defendants who were in the rear seat left and entered the finance com- 
pang, that one of th r  defendants robbed the finance company a t  gunpoint 
while the other stood by, that these two defendants fled the finance com- 
pany togcther and reentered the parked automobile, that the automobile 
with four occupants fled the scene with police officers in pursuit and was 
thereafter wrecked, with its occupants fleeing by foot, that the defendant 
who actually perpetrated the robbery surrendered a t  the scene of the 
wreck and the stolen money was found on his person, that the other three 
defendants were found hiding together under a nearby house, and that 
the two defendants who allegedly occupied the front seat of the getaway 
car had been seen together in the area of the robbery shortly before the 
robbery occurred, is held sufficient to be submitted to thc jury as  to the 
guilt of all four defendants of the crime of armed robbcry. 

6. Criminal L a w  5 1 6 6 -  
Assignments of error not brought forward in the brief are deemed aban- 

doned. 
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7. Criminal Law § 9 s  
A motion for a separate trial is addressed to the discretion of the 

court, and no abuse of discretion is shown in the denial of such a motion 
where defendants are charged with committing the same offense as part- 
ners in crime. 

8. Criminal Law 8 162- 
Where no objection is made a t  the trial to the introduction of evi- 

dence, a n  exception to the admissibility of the evidence will not be con- 
sidered on appeal. 

9. Indictment and Warrant § 13- 
A motion for a bill of particulars is addressed to the discretion of the 

trial court, and no abuse of discretion is shown in the denial of such a 
motion where the State introduced no evidence which could have been a 
surprise to defendant. 

10. Robbery § 5- 
I n  a trial of four defendants for armed robbery, a statement by the 

court in its instructions to the jury that one defendant contends "that all 
he could be, if he is anything, would be a n  aider and abettor," will not be 
held for prejudicial error when considered with other portions of the 
charge to the effect that this defendant contended that he had nothing 
to do with the robbery and that the evidence was insufEcient to show that 
he was an aider and abettor, and that by his plea of not guilty defendant 
denied the charges against him and all the evidence presented by the State. 

APPE-AL by defendants from Crissman, J., 4 December 1967 Reg- 
ular Criminal Session, GUILFORD Superior Court, Greensboro Di- 
vision. 

The defendants were charged in separate bills of indictment wit.h 
armed robbery. Another defendant, Perlmutter, was charged, tried 
with these  defendant.^ and convicted, but as to him no appeal has 
been perfected. The cases were consolidated for trial. Since the evi- 
dence pertinent to the questions presented for decision is the same, 
all three appeals will be considered in this opinion. 

The defendants did not testify nor present any evidence. The evi- 
dence for the State tends to show that defendant Perlmutter had a 
reservation to pick up a rental car on 27 June 1967 and did rent a 
1966 Ford, four-door sedan bearing North Carolina license number 
2757C about 11:30 on that day, to be returned the same day. Sub- 
sequently the rental agent saw Perlmutter with a "little short man" 
standing by a brown Cadillac bearing a Florida license in front of 
the O'Henry Hotel, where the rental office was located. Thompeon 
and Loften were seen together by a police officer about noon of that 
day. They were a t  the intersection of Cedar Street and Friendly 
Street walking westerly on Friendly Street. At approximately 2:30 
that afternoon the Ford pulled into a parking space on Elm Street 
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a t  the corner of North Elm and West Market, in the last position 
headed south. The occupant seated on the right side of the front seat, 
later identified as Loften, got out and put a coin in the parking 
meter. The occupants of the rear seat, later identified as Perlmutter 
and McCabe, got out and walked in a northerly direction on Elm 
Street and entered the office of the Local Finance Company, located 
a t  121 North Elm Street. Perlmuttcr pulled a gun and advised the 
employee "this is a holdup". He told her not to try anything funny 
and she wouldn't get hurt. He asked for the keys, and either he or 
McCabe locked the front door. Perlmutter then told hcr to give him 
the cash, and she gave him some $2100.00, which he stuffed in his 
pockets. He then demanded to be shown the insidc of the safe which 
was cmpty. The manager came up and tried to get in the front door. 
Perlmutter told the employee to tell him they were police officers 
and to come in. Perlmutter and McCabe stood on the left side of the 
door. The manager refused to come in, and Perlmutter and McCabe 
ran out. The employee testified that Perlmutter had on a gray suit 
and McCabe a "sort of royal blue" suit. She identified the coat and 
pants worn by McCabe. She testified that McCabe said nothing dur- 
ing the time the two were in the office. McCabe and Perlmutter ran 
around the corner and headed west on Friendly Street. The witness 
who had seen them go in the loan company started pursuing them 
and called for hclp to a police officer across the street. They started 
east on Friendly Street to attempt to intercept Perlmutter and Mc- 
Cabe a t  the car. Anothcr witness who hcard the call pursucd them 
around the block. All three witnesses testified that Perlmutter and 
McCabe jumped in thc rear seat of the parked car, the door being 
open, and the car immediately "took off", crossed four lanes of 
traffic and turned left. The witnesses testified that the driver of the 
car was broad shouldered and stocky and that the occupant of the 
right front seat was small and short. All of the witncsses identified 
the clothing worn by McCabc, and they identified McCabc, Perl- 
mutter and Loften in the courtroom. The car was chased by police 
officers accompanied by one of the witnesses who had joined in the 
chase. The car was never out of sight of the police car except mo- 
mentarily. After a chase of several blocks the Ford was wrecked 
and abandoned. The occupants fled on foot. 

A few minutes after thc police officers arrived on the scene, Perl- 
mutter came up and surrendered, and the money was recovered from 
his person. He told the officers wherc his Cadillac was located. A 
bloodhound was brought to the scene. A blue coat, identified as Mc- 
Cabe's, had been found in some bushes in the area and this was used 
for the dog to get a scent. He carried the officers to a nearby house 
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and the other defendants came out of the basement on orders of the 
officers. Photographs were taken and defendant Thompson objected 
to the introduction of a photograph of him with an officer on either 
side. No defendant other than Perlmutter had on his person any of 
the money taken in the robbery. A .38 special colt revolver and a 
pair of sunglasses were found under the house. A felt hat was found 
in the area. Witnesses testified that  Perlmutter was wearing sun- 
glasses and a soft felt hat a t  the time of the robbery. 

At trial, the solicitor moved for consolidation of the cases lor 
trial and the motion was allowed. Thornpson and Loften excepted 
and moved for severance. This motion was denied and they excepted. 
Loften moved for a bill of particulars. This motion was denied and 
he excepted. Motions for nonsuit were denied. The jury found all de- 
fendants guilty as charged. McCabe, Thompson and Loften ap- 
pealed. 

McCabe's Appeal: Attorney General Bruton and Deputy At- 
torney General Moody for the State. 

Jerry S .  Weston for defendant appellant. 
Thompson and Loften's Appeal: Attorney General Bruton and 

S ta f f  Attorney Andrew A. Vanore, Jr., for the State. 
Percy L. Wall for defendant appellant Loften; Comer and Har- 

rilson by John F. Comer, for defendant appellant Thompson. 

MORRIS, J. The appeals of the defendants will be considered 
separately: 

MCCABE'S APPEAL. 
Defendant objected to the admission of testimony of witnesses 

identifying a blue coat and blue trousers as being the coat and 
trousers worn by the defendant McCabe a t  the time of the alleged 
robbery. Upon introduction of the items into evidence, defendant 
McCabe moved to suppress and requested to be heard in the absence 
of the jury. He contends the court committed reversible error in 
denying his motion and request. In  support of his contention, he re- 
lies heavily on State v. Pike, 273 N.C. 102, 159 S.E. 2d 334. There 
the motion to suppress was based on defendant's contention that the 
evidence sought to be admitted was obtained by an illegal search. 
The court there held that the procedure on a motion to suppress evi- 
dence because of an illegal search and seizure should be the same as 
the inquiry by the court into the voluntariness of a confession. Here 
the objection is to the admission of clothing worn by the defendant 
a t  the time of the commission of the crime. 

Our Supreme Court has long held that evidence as to fingerprints 
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and footprints is admissible. I n  State v. Paschal, 253 N.C. 795, 797, 
117 S.E. 2d 749, the Court said: 

"The established rule in this jurisdiction is that '(t)he scope of 
the privilege against self-incrimination, in history and in prin- 
ciple, includes only the process of testifying by word of mouth 
or in writing, i.e., the process of disclosure by utterance. It has 
no application to such physical, evidential circumstances as may 
exist on the accused's body or about his person.' S. v. Rogers, 
233 N.C. 390, 399, 64 S.E. 2d 572, where Ervin, J., reviews prior 
decisions of this Court. See also S. v. Grayson, 239 N.C. 453, 
458, 80 S.E. 2d 387, opinion by Parker, J., and cases cited." 

In State v. Colson, 1 N.C.App. 339, 161 S.E. 2d 637, the defend- 
ant assigned as error the admission into evidence of clothing worn 
by him on the night his wife was killed. While int.oxicated, the de- 
fendant exhibited his underclothing to the police who immediately 
observed bloodstains thereon. These articles were admitted into evi- 
dence over defendant's objection. He contended that search of his 
person and seizure of his clothing was illegal as not being an inei- 
dent of his arrest and the act of revealing his underclothing was not 
voluntary because of his intoxicated condition. As to his first con- 
tention, this Court said: 

"When the incriminating article is in plain view of the officers 
or is revealed by the voluntary act of the defendant, no search 
is necessary and the constitutional guaranty does not apply. 
State v. Kinley, 270 N.C. 296, 154 S.E. 2d 95." 

As to his second contention, the Court said: 

"Incriminating articles which are plainly in view of the police 
may be observed by them. They would be derelict in their dutios 
if they failed to do so. And i t  makes no difference that the 
articles are disclosed to view by the irrational motives of ,z 

drunk, rather than by the calculated actions of his sober brother. 
In either case, nothing in the Constitution or in our laws re- 
lating to searches and seizures requires that the police close their 
eyes and refuse to see what is plainly in sight." State v. Colson, 
supra, a t  343. 

The articles objected to here were in plain view. They were iden- 
tified as  clothing worn by the defendant a t  the time of the commis- 
sion of the crime and were rightly received in evidence without a 
preliminary investigation in the absence of the jury. 

The defendant further contends that his motion for nonsuit 
should have been granted for that the State failed to show any overt 
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act on the part of the defendant McCabe. This contention is without 
merit. It is true that the mere presence of a person a t  the scene of a 
crime does not make him a principal, even though he makes no effort 
to prevent the commission of the crime, and even though he may ap- 
prove of its commission and intend to assist if his assistance should 
become necessary. State v. Birchfield, 235 N.C. 410, 70 S.E. 2d 5. 
He must also aid or abet the actual perpetrator. This he does when 
he shares in the criminal intent of the actual perpetrator and by 
word or deed gives active encouragement to the perpetrator or by 
his conduct makes i t  known to such perpetrator that he is standing 
by to render assistance when and if necessary. State v. Gaines, 260 
N.C. 228, 132 S.E. 2d 485. Circumstances to be considered in deter- 
mining whether McCabe aided and abetted in the perpetration of 
the crime are his relationship to the actual perpetrator, the motives 
tempting him to assist, his presence a t  the time and place of the 
crime, and his conduct before and after the crime. State v. Birch- 
field, supra. The evidence was that McCabe was with all the other 
defendants before the crime was committed; that they all arrived 
in a rented car and parked near the finance company office; that he 
accompanied Perlmutter from the automobile to the finance com- 
pany; that he entered the finance company with Perlmutter; that he 
stood by the entire time, taking a position on one side of the door 
when the manager attempted to enter; that he left with Perlmutter, 
reentered the getaway car with him, and was with the other defend- 
ants when apprehended. Certainly McCabe was more than a mere 
bystander. The circumstances are sufficient to show that McCabe 
was actually present; that he shared in Perlmutter's criminal intent; 
that he, by his actions, gave active encouragement to Perlmutter; 
and, by his conduct, made i t  known to Perlmutter that he was stand- 
ing by to lend assistance if i t  should become necessary. Consequently, 
the court properly permitted the jury to pass on McCabe's guilt or 
innocence. 

Other exceptions assigned as error by McCabe were not brought 
forward in his brief and are, therefore, deemed abandoned. State v. 
Pardon, 272 N.C. 72, 157 S.E. 2d 698. 

As to the trial of McCabe, we find 
No error. 

TIIOMPSON'S APPEAL. 

Defendant Thompson noted fourteen assignments of error. He 
brings forward in his brief four of them. Those exceptions not brought 
forward and argued are deemed abandoned. Knzctton v. Cofield, 273 
N.C. 355, 160 S.E. 2d 29. 

He assigns as error the court's allowing the case against him to 
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be consolidated with the others and denying his motion for a sepa- 
rate trial. This assignment of error is overruled. The granting or 
refusing of defendant's motion for a separate trial was a matter 
which rested in the sound discretion of the trial judge. State v. Hines, 
266 N.C. 1, 145 S.E. 2d 363. Defendant contends that consolidation 
was so prejudicial to defendant as to constitute abuse of discretion. 
We find no abuse of discretion in this record. These defendants were 
charged with the same offense, occurring a t  the same time, as part- 
ners in crime. They were tried together as the trial court thought 
they should be. 

The defendant contends the court committed prejudicial error in 
allowing into evidence State's Exhibit #25 -a  photograph showing 
Thompson in the custody of two police officers. It appears from the 
record that no objection was made a t  the time the photograph was 
introduced into evidence but an exception was entered when the case 
on appeal was prepared. G.S. 1-206(3) provides that no exception 
need be taken to any ruling upon an objection to the admission of 
evidence. It does not dispense with the necessity of making an ob- 
jection to the ruling of the court. By failing to object, the defendant 
has waived any rights he might have had, and this assignment of 
error does not present any question for our decision. State v. Howell, 
239 N.C. 78, 79 S.E. 2d 235. 

The last two assignments of error brought forward by defend- 
ant Thompson are addressed to the denial of his motion for judg- 
ment of nonsuit made a t  the close of the State's evidence and all 
evidence. 

Defendant contends that there was no evidence of his presence at  
the scene, no evidence of possession of a weapon, no evidence of 
knowledge on his part of the purported robbery or any intent to 
commit any robbery, and no evidence that he shared in the fruits 
of the offense. Defendant earnestly contends that these are elements 
of the offense and without these the State had little on which to rely, 
and the case should not have been submitted to the jury. We dis- 
agree. It is true that Thompson was not identified by any of the 
State's witnesses, either as being a t  the finance company or in the 
car in which Perlmutter and McCabe were carried from the scene. 
However, the four defendants were apprehended after the robbery. 
Thompson was with McCabe and Loften, and the getaway car had 
been only momentarily out of sight of the officers. Loften was iden- 
tified as the one who put the coin in the parking meter and he and 
Thompson had been seen together in the area of the robbery shortly 
before the robbery occurred. There were four persons in the car 
when i t  arrived on the scene, and there were four persons in i t  when 
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it left. Perlmutter and McCabe occupied the rear seat and Loften 
occupied the right front seat. It is true that Thompson had no fruits 
of the crime on his person, but there had been no time for a division. 

Found with Thompson, McCabe and Loften was a pistol and a 
pair of sunglasses. The evidence was that Perlmutter wore sunglasses 
and used a pistol in the robbery. Neither was on his person when 
arrested. 

Defendant strongly relies on State v. Aycoth, 272 N.C. 48, 157 
S.E. 2d 655. There Aycoth's codefendant, Shadrick, appealed from 
a conviction of robbery contending evidence as to him was insufficient 
for submission to the jury. There the evidence tended to show that 
Shadrick was seated in Aycoth's car on the right front seat. Aycoth 
went in the store and was there no more than two or three minutes. 
The storekeeper testified that she could see Shadrick and he could 
see her through the window, but he never looked around. There was 
evidence that Aycoth concealed the pistol he was carrying before 
he stepped out of the store. There is no evidence Shadrick ever ob- 
served what was going on in the store. There was no evidence he 
shared in the money takeo. The robbery occurred about 1:15 p.m., 
and the two were arrested a t  9:00 p.m. the same day. At that time 
Shadrick had about $15.00 on his person. There was no evidence that 
Shadrick owned or controlled the car wherein weapons were found 
under the seat. The Supreme Court held that this evidence, while 
pointing the finger of suspicion toward Shadrick, was not sufficient 
to warrant a verdict of guilty of the armed robbery as an aider and 
abettor of Aycoth. 

In  this case, we think the evidence does more than point the 
finger of suspicion toward Thompson. The trial court did not com- 
mit error in submitting the case to the jury. 

As to the trial of defendant Thompson, we find 
No error. 

Defendant Loften brings forward four of his eleven  assignment.^ 
of error. 

He also assigns as error the consolidation of the cases for trial. 
What was said in Thompson's appeal is applicable here, and this 
assignment is overruled. 

Defendant Loften assigns as error the refusal of the trial court 
to grant his motion for a bill of particulars. The refusal or allow- 
ance of this motion was addressed to the sound discretion of the 
trial judge. The solicitor in his answer to the motion stated that the 
defendant had been a t  liberty all the time to inquire through the 
solicitor's office regarding any of the facts of the case and that the 
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State had a t  all times been ready, willing, and able to provide de- 
fendant with a list of State's witnesses and perinit him to confer with 
any of them had a request been made. The solicitor had no signed 
statements of any witness. It was apparent that no evidence was in- 
troduced by the State which could have been a surprise to defend- 
an t  Loften. There was no abuse of discretion, and the court's refusal 
to grant the motion was not error. State v. Porth, 269 N.C. 329, 153 
S.E. 2d 10. 

Defendant Loften contends that by the following quoted portion 
of the charge, the court expressed an opinion because he, in effect 
stated that defendant Loften admitted his guilt of the crime charged: 

"Now, members of the jury, as to the defendant Joseph Wayne 
Loften, this defendant says and contends that he was not in- 
volved a t  all, and, even if you believe all of the testimony, all 
of the evidence, that he certainly didn't go in the store and have 
any part in the hold-up or in obtaining the money. And so he 
says and contends, members of the jury, that all he could be, if 
he is anything, would be an aider and abetter, and he says and 
contends that there is not enough evidence here to satisfy you 
beyond a reasonable doubt to make him an aider and abetter 
under the terms of this Statute." 

If defendant felt the court had misstated his contentions, the a1- 
leged misstatement should have been called to the court's attention 
a t  the time so as to permit the court to correct its alleged inadvertellt 
mistake. 

While exceptions to the statement by the court of the contentions 
of the parties not called to the attention of the court a t  the time are 
treated on appeal as  ineffectual or waived, Johnson v. Lamb, 273 
N.C. 701, 161 S.E. 2d 131, we have nevertheless carefully studied the 
charge of the court. The court a t  several places in his charge stated 
that defendant Loften contended he had nothing to do with the rob- 
bery and instructed the jury more than once that, by his plea of not 
guilty, Loften denied the charges against him. In  the last paragraph 
of the charge, the court said: 

"Now, members of the jury, the court wants you to understand 
that each of these defendants by his plea of not guilty denies 
every bit of the evidence of the Statc and does not admit any- 
thing, and the court in stating the contentions or saying what 
the evidence might tend to show, if the court left any other im- 
pression that was certainly by inadvertence and did not mean 
to. Each of these defendants deny that t>hey had any connection 
with it, and do not admit any part of the testimony that you 
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have heard, but on the other hand deny it. They don't admit 
being in the car. They don't admit that any of them were 
under the house, or admit being anywhere." 

We fail to see how from a reading of the entire charge, the jury 
could have gotten the impression that the court believed the defend- 
ant Loften was guilty and expressed that opinion. This assignment 
of error is overruled. 

Defendant Loften's remaining assignment of error is to the de- 
nial of his motion for nonsuit. He relies strongly on State v. Aycoth, 
272 N.C. 48, 157 S.E. 2d 655, the facts of which are set out in 
Thompson's appeal. As we said in Thompson's appeal, we are of the 
opinion that the evidence in this case is more than sufficient to carry 
the case to the jury as to all defendants. 

In the trial of defendant Loften, we find 
No error. 
The final result is that in the trial of these three defendants, we 

find 
No error. 

CAMPBELL and BRITT, JJ., concur. 

SUE MORRISON BOST (WIDOW), JAMES V. QUERY AND WIFE, NOREEN 
M. QUERY, MARY QUERY MORSE AND HUSBAND, T. W. MORSE, 
DOROTHY QUERY HEPBURN AND HUSBAND, C. C. HEPBURN, WIL- 
LIAM M. MORRISON AND WIFE, ANN MORRISON, AND WILLIAM M. 
MORRISON, ADMINISTRATOR OF THE ESTATE OF HENRY C. MORRISON, 
DECEASED, V. CITIZENS NATIONAL BANK, ADMINIST~ATOR OF TRE 
ESTATE OF WILLIAM McKBE MORRISON, JR., CITIZENS NATIONAL 
BANK, ADMINISTRATOR OF THE ESTATE OF ETHEL HUDSON MORRISON, 
WILLIE H. SIMPSON (WIDOW), ELIZABETH G. ALEXANDER AND 
HUSBAND, CHARLES R. ALEXANDER, ANNIE G. HOWIE (UNMARRIED), 
ADELAIDE B. CROMARTIE AND HUSBAND, WILLIAM KING CROM- 
ARTIE, AGNES BOGER (SINGLE), ALLEN T. BOGER, I11 (SINGLE), 
MARY FRANCES WHITE GRIFFIN AND HUSBAXD, VERNON GRIFFIN. 
AKD GLADYS M. LANG AND HUSBAND, G. L. IANG, JR. 

(Filed 10 July 1968.) 

1. Appeal and Error § 44- 
By their failure to file a brief the appellants are deemed to have aban- 

doned their objections and exceptions, and their appeal is accordingly dis- 
missed. Rules of Practice in the Court of Appeals Nos. 28 and 48. 

2. Appeal and Error § 40- 

A statement of case on appeal is frequently used a s  an introduction to, or 
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a brief summary of, the "record on appeal." but it is not required. Rule of 
Practice in the Court of Appeals No. 19(a) .  

3. Appeal a n d  E r r o r  § 4% 

Where contradictory statements in the case on appeal conflict with n 
statement of a fact found by the judge, the latter must control. 

4. Trial  § 1- 
Appellants' contention that their case was never properly calendared 

in the Superior Court because their attorney did not receive prior notice 
that it was to be placed on the trial calendar i s  lreld without merit when 
there is evidence showing that the attorney had received knowledge a 
week in advance from opposing counsel that the case was to be placed cn 
the trial calendar and that the attorney felt constrained to write the pre- 
siding judge about the matter but did not request a continuance. 

5. mid 5 3- 
It is customary and proper for a lawyer to request a continuance when 

he has a conflict if he wants the case continued. 

6. Samc- 
Continuances are not favored. 

7. Appoal a n d  E r r o r  41- 

Where the evidence in the record on appeal is submitted undcr Rule of 
Practice 19(d)  (2)  in the Court of Appeals, the appeal is subject to dis- 
missal uuder Rule 48 when the brief does not contain an appendix setting 
forth in succinct language with respect to those witnesses whose testimony 
is deemed to be pertinent to the questions raised on aypeal, what appellant 
says the testimony of such witnesses tends to establish, with citation to 
the page of the stenographic transcript in support thereof. 

8. Trial  3 18- 

Where the matter for determination raised by the pleadings is a n  issue of 
law and not of fact, a motion for trial by jury is properly denied. 

9. Appeal a n d  E r r o r  24- 

An assignment of error is ineffectual where it is based upon a n  excep- 
tion not clearly stated or numbered in accordance with Rule of Practice 
No. 21 in the Court of Appeals. 

10. Part i t ion 3 1- 
In  special proceeding for partition by tenauts in common uuder a will, 

the evidence i s  held sufficient to support the necessary findings of fact 
which in turn support the conclusions of law of the trial court. 

APPEAL by defendants Adelaide B. Cromartie, William King 
Cromartie, Gladys M. Lang, G. L. Lang, Jr., Agnes Boger, and 
Allen T. Boger, 111, from Exurn, J., 2 February 1968 Session of 
CABARRUS Superior Court. There was no appeal by the other de- 
fendants. 

This started as a special proceeding for the sale for partition of 
the real property owned by W. M. Morrison who died a resident of 
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Cabarrus County, North Carolina, on 15 May 1948, leaving a last 
will and testament which was admitted to probate. His estate was 
duly administered. 

The defendants Agnes Boger, Gladys M. Lang and husband, G. 
L. Lang, Jr., were duly served with process herein on 27 June 1966; 
the defendants Adelaide B. Cromartie and husband, William I<. 
Cromartie, were duly served with process herein on 28 June 1966; 
and Allen T. Boger, 111, was served with process herein on 1 July 
1966. 

On 15 July 1966 Hartsell, Hartsell $ Mills, attorneys, filed an- 
swer for all of the defendants, and this answer was verified by the 
defendant Gladys M. Lang. 

On 28 January 1967 the defendants Cromartie and Lang retained 
attorney Ottway Burton to represent them. On 22 August 1967 Mr. 
Burton wrote Mr. John Hugh Williams, attorney for the plaintiffs, 
and stated, among other things, that he desired to "file a formal 
answer" for his clients. Mr. Burton had theretofore requested the 
Clerk of Superior Court to list him as attorncy of record for the de- 
fendants Lang and Cromartie. Thereafter on 22 September 1967, 
upon motion of Hartsell, Hartsell & Mills, and after notice to the 
defendants Boger, Lang and Cromartie, Judge Seay without objec- 
tion, removed Hartsell, Hartsell & Mills as attorneys of record for 
the defendants Boger, Lang and Cromartie. 

On 22 September 1967, without objection, the defendants Citizens 
National Bank, Administrator of the Estate of William McKee Mor- 
rison, Jr.; Citizens National Bank, Administrator of the Estate of 
Ethel Hudson Morrison; Willie H. Simpson, widow; Elizabeth G. 
Alexander and husband, Chzrles R. Alexander; Annie G. Howie, 
unmarried; and Mary Frances White Griffin and husband, Vernon 
Griffin, filed another answer which had been verified by Elizabeth 
G. Alexander on 27 May 1967. This answer is identical in substance 
to the first answer filed herein on 15 July 1966. 

Ottway Burton, as attorney for the defendants Lang and Crom- 
artie, did not file an answer. The first answer filed was not stricken 
or withdrawn. 

Dorothy Query Hepburn, one of the plaintiffs, died in February 
1967 leaving 1,ola Hepburn, 18 years of age, as her sole heir a t  law, 
and B. S. Brown, Jr., was appointed guardian ad litom for her and 
filed answer. 

This cause was placed on the court calendar for the 29 January 
1968 Session of Superior Court of Cabarrus County and was heard 
in the absence of Ottway Burton, attorney for the defendants Lang 
and Cromartie, after he did not appear and did not request a con- 
tinuance. 
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Judge Exum found, among other things, that this cause was cal- 
endared for trial a t  the June 1967 Session of Court and continued 
a t  the request of Mr. Burton; that i t  was put on the calendar foi. 
trial a t  the November 1967 Session of Court and was continued a t  
the request of Mr. Burton, with informal directions, by the Pre- 
siding Judge to the calendar committee that the case be pcremptor- 
ily set for trial a t  an early date; that the case was calendared for 
trial and placed on the calendar a t  this session, and upon the con- 
vening of court on 29 January 1968 Mr. Burton was not present; 
the court considered a letter from Mr. Burton in which no request 
was made for a continuance; the case was calendared for Tuesday 
but the court ordered i t  to be heard as  the fourth case to be tried 
during the week but not to be heard on Tuesday; and that this was 
communicated to the office of Mr. Burton on the morning of Mon- 
day, 29 January 1968. Again on the morning of Wednesday, 31 Jan- 
uary 1968, Mr. Burton's office was notified that this case would be 
called during the afternoon of that date; and this case was reached 
and called for hearing at  4:00 p.m. on Wedncsday, 31 January 1968. 

After the hearing, Judge Exum entered the following judgment 
dated 2 February 1968: 

"This cause coming on to be heard and being heard as calen- 
dared a t  the January 29, 1968 Session of the Superior Court of 
Cabarrus County before the undersigned Judge Presiding, and 
i t  appearing to the court that the following admitted facts ap- 
pear from the pleadings: 

1. That  W. M. Morrison died on May 15, 1948, a resident of 
Cabarrus County, North Carolina. 

2. That  W. M. Morrison left a last will a.nd testament which 
was duly admitted to probate in the Superior Court of Cabarrus 
County and is recorded in Will Book 9, page 192, a copy of 
which appears as 'Exhibit A' to the Petition; that the estate of 
W. M. Morrison has been fully administered and settled. 

3. That  the plaintiffs include all of the collateral heirs, and 
their spouses, of the said W. M. Morrison; that plaintiff, Sue 
Morrison Bost, is a sister of W. M. Morrison; that the plain- 
tiffs Mary Query Morse, Dorothy Query Hepburn and James 
B. Query are children of Lola M. Query, a sister of W. M. Mor- 
rison, who predeceased W. M. Morrison's wife and son; that the 
plaintiff William M. Morrison is the only son of Henry C. Mor- 
rison, who died intestate a resident of Mecklenburg County in 
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January 1966, and that William M. Morrison is the duly quali- 
fied and acting administrator of the estate of Henry C. Morri- 
son; that the only brother W. M. Morrison predeceased W. M. 
Morrison's wife and son without leaving lineal descendants; 
that Dorothy Query Hepburn has died since the institution of 
this proceeding, and that Lola Hepburn, who is her sole heir, 
appears herein by her duly appointed Guardian ad Litem. 

4. That the defendant, Citizens National Bank, is a banking 
institution with place of business in Cabarrus County, North 
Carolina, and is duly qualified and acting administrator of the 
estate of William McKee Morrison, Jr., and of the estate of 
Ethel Hudson Morrison. 

5. That William McKee Morrison, Jr., son of W. M. Morrison, 
died intestate on the 5th day of December, 1965, a resident of 
Cabarrus County, North Carolina, having never married and 
having no children; that Ethel Hudson Morrison, wife of W. 
M. Morrison, died intestate a resident of Cabarrus County, 
North Carolina, on the 30th day of December, 1965, leaving no 
lineal descendants surviving; that William McKee Morrison, 
Jr., had been the only child of the said W. M. Morrison and hie 
wife Ethel Hudson Morrison. 

6. That the individual defendants inelude all of the heirs a t  
law and their spouses of the said Ethel Hudson Morrison. 

7. That W. M. Morrison died seized and possessed of the real 
property lying and being in Cabarrus County and Mecklenburg 
County, North Carolina, which is the subject of this proceeding, 
and which was devised by the Last Will and Testament of the 
said W. M. Morrison. 

Based upon the foregoing facts, admitted by the plea.dings by 
all parties of record to this proceeding, the court concludes as a 
matter of law: 

I. That the pleadings raise only a matter of law concerning 
the interpreta,tion of the will of W. M. Morrison, and there are 
no facts to be determined by the inter~ent~ion of a jury. 

11. That under and by virtue of the will of W. M. Morrison 
the collateral heirs of W. M. Morrison, the plaintiffs in this 
action, became the owners in fee simple as tenants in common, 
and entitled to the possession of the real property referred to in 
the Petition, owned by W. M. Morrison at  the time of his de- 
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cease, upon the decease of William McKee Morrison, Jr., and 
Ethel Hudson Morrison, without William McKee Morrison, 
Jr. leaving children or issue him surviving and not having a 
living wife. 

111. That as tenants in common of the real property of W. M. 
Morrison referred to in the Petition the plaintiffs have requested, 
and are entitled to, a sale for partition of said real property as 
by law provided. 

Now, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that 
the plaintiffs be and they are hereby adjudicated the owners 
in fee simple as tenants in common, and entitled to the posses- 
sion, of the real property of W. M. Morrison referred to in the 
Petition. 

IT IS FURTHER ORDERED that the real property of W. M. Morri- 
son referred to in the Petition be sold for partition among the 
plaintiffs as tenants in common as their interests may appear. 
IT IS FURTHER ORDERED that this cause be and i t  is hereby re- 
manded to the Clerk of Superior Court of Cabarrus County for 
the entry of such orders as may be just and proper for the sale 
for partition of said real property as by law provided. 
This 2 day of February, 1968." 

Mr. Burton, as attorney for the defendants Lang and Cromartie, 
filed a motion for a new trial. This motion was dated 8 February 
1968 and asserts that  he did not receive any notice prior to 20 Jan- 
uary 1968 that this case would be calendared for trial a t  the 29 Jan- 
uary Civil Session of court; that the first indication he had was on 
20 January 1968 by a letter he received from appellees' attorney in- 
forming him that this case was to be peremptorily set for trial on 
Tuesday, 30 January 1968; that he had a case to argue in the Court 
of Appeals on that date and also had cases set for trial in Randolph 
County during that week; and that he made no specific request to 
have this case continued because i t  was felt that such was "totally 
unnecessary"; that this case in Cabarrus County was not properly 
on the trial calendar. 

On 9 February 1968 Judge Exum, after a hearing, made extensive 
findings of fact and entered an order denying the motion of the de- 
fendants Lang and Cromartie. 

The defendants Lang and Cromartie gave notice of appeal to the 
Court of Appeals after objecting and excepting to the findings of 
fact, the conclusions of law, and the signing and entry of the fol- 
lowing: the order of trial entered on 31 January 1968; the judgment 
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dated 2 February 1968; and the order of 9 February 1968 denying 
the motion for a new trial. The defendants Lang and Cromartie 
also objected and excepted to the refusal of the court to find certain 
facts. 

Williams, Willeford & Boger b y  John Hugh Williams for plain- 
tiff appellees. 

Ot tway Burton for defendants Adelaide B .  Cromartie, Will iam 
King Cromartie, Gladys -+I. Lung and G. L. Lang, Jr. 

N o  Counsel (and no brief filed) for defendants Agnes Boger and 
Allen T .  Boger, III. 

MALLARD, C.J. The appellants Anges Boger and Allen T, Boger, 
111, by their failure to file a brief are deemed to have abandoned 
their objections and exceptions, and their appeal is dismissed. Rules 
of Practice i n  the Court of Appeals, #28 and #48. 

In  the record there appears that which is designated, "Statement 
of Case on Appeal." This is frequently used as an introduction or 
brief summary of the "record on appeal." As a part of the record on 
appeal, i t  is not required. See Rule 19(a) of the Rules of Practice in 
the Court of Appeals of North Carolina, for what the record on ap- 
peal is to contain and how i t  should be arranged. That which ap- 
pears in this "Statement of Case on Appeal" could have and should 
have been properly included in appellants' brief. Rule 28 of the 
Rules of Practice in the Court of Appeals. Appellants in their brief 
refer to the "facts" set out in the "Statement of Case on Appeal." 
There appears therein, among other things, the following apparent 
contradictions : 

"At a date after January 22, 1968, the defendants' attorney, 
Ottway Burton, received a copy of the January 29, 1968 Cal- 
endar showing the case on the calendar. " " " The case was 
never on the trial calendar and the defendants had no notice 
that the case was going to be on the trial calendar until Jan- 
uary 20, 1968, which was the same thing as no notice." (Em- 
phasis Added.) 

The foregoing contradictory statements in a brief would not pose 
any question, but do when placed in the record on appeal, particu- 
larly when, as here, counsel stipulate that i t  is a part of the record 
on appeal. In  this case the above statements are particularly signifi- 
cant because in this appeal the contention of the appellants Lang 
and Cromartie is that the case was not on the trial calendar and 
that the court should not have ordered the case to trial on Wednes- 
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day, 31 January 1968, in the absence of Mr. Burton, attorney for 
such defendants. It is stated in the record, as a fact found by the 
Judge, that pursuant to the rules of the Cabarrus County Bar Asso- 
ciation, this case appeared on the calendar to be heard a t  the 29 
January 1968 Session of Superior Court of Cabarrus County. We 
hold that this finding by the Judge must control over this contradic- 
tory statement appearing in the record. Etnir v. Coakley, 136 N.C. 
405, 48 S.E. 804. 

Appellants Lang and Cromartie through their attorney Mr. Bur- 
ton, contend that the case was nevcr properly on the calendar at  the 
29 January 1968 Session of Superior Court of Cabarrus County be- 
cause Mr. Burton did not receive notice that i t  was to be placed on 
the calendar before i t  was. This contention is without merit. Rule 
22 of the Rules of Superior Court provide that, "The Court will re- 
serve the right to determine whether i t  is necessary to make a cal- 
endar, and, also, for the dispatch of busincss, to make ordcrs as to 
the disposition of causes placed upon the calendar and not reached 
on the day for which they may be set." Mr. Burton had knowledge 
on 20 January 1968 that this case was on the trial calendar and 
deemed i t  necessary to, and had time to write and did write, a letter 
to the Presiding Judge about i t  but felt that i t  was totally unneces- 
sary to request a continuance. It is customary and proper for a law- 
yer to request a continuance when he has a conflict if he wants the 
case continued. 

"Furthermore, a motion for continuance is addressed to the sound 
discretion of the trial judge, and in the absence of manifest abuse 
of such discretion his ruling thereon is not reviewable." Becker v. 
Becker, 262 N.C. 685, 138 S.E. 2d 507; Watters v. Parrish, 252 N.C. 
787, 115 S.E. 2d 1. In  this case there was no motion to continue, and 
there is no abuse of discretion by the trial judge shown. "Continu- 
ances are not favored." Wilburn v. Wilburn, 260 N.C. 208, 132 S.E. 
2d 332. The only case cited by appellants in their brief, Randleman 
v. Hinshaw, 267 N.C. 136, 147 S.E. 2d 902, is distinguishable from 
this case. It involved a failure of notice in accordance with statu- 
tory procedures of condemnation. Here we have a case on the cal- 
endar for a session of court, and counsel for defendants Lang and 
Cromartie did not move to continue trial of the case and did not ap- 
pear a t  the call of the calendar or the trial although he admits he 
had knowledge on 20 January 1968 that the case was on the calendar 
for trial on 30 January 1968. 

Appellants contcnd that the judge should have found other facts 
and that the evidence did not support the court's findings of fact in 
ordering the case tried or in the judgment dated 2 February 1968 s r  
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in its order denying the motion for a new trial. The appellants also 
object to the conclusions of law reached in the order of trial, in the 
judgment dated 2 February 1968, and in the order denying the mo- 
tion for a new trial. The evidence in this case was submitted under 
Rule 19(d) (2). Appellants' brief does not comply with the pro- 
visions of Rule 19(d) (2). The appeal is subject to being dis- 
missed under Rule 48 for that i t  does not contain an appendix in 
which is set forth in succinct language with respect to those wit- 
nesses whose testimony is deemed to be pertinent to the questions 
raised on appeal, what they say the testimony of such witness tends 
to establish with citation to the page of the stenographic transcript 
in support thereof. 

Defendants Lang and Cromartie contend that they were entitled 
to a jury trial. Upon an examination of the pleadings, we hold that 
the matter for determination by the court was whether the plain- 
tiffs or the defendants owned the land involved herein under the 
terms of the will of W. M. Morrison, and this was not an issue of 
fact, but one of law involving the construction of the will of W. M. 
Morrison. Wells v. Clayton, 236 N.C. 102, 72 S.E. 2d 16. 

The exceptions, other than number eight, in this record on appeal 
do not comply with Rule 21 which requires that the exceptions shall 
be clearly stated and numbwed. These are numbered but do not 
clearly state, other than Exception No. 8, to what they refer. An 
assignment of error is ineffectual if not based on a proper exception. 
Langley v. Langley, 268 N.C. 415, 150 S.E. 2d 764. 

However, we have carefully cxainined the record and the evi- 
dence and are of the opinion, and so decide, that there is ample evi- 
dence to support the necessary findings of fact, and the necessary 
findings of fact support the conclusions of law of Judge Exum order- 
ing the case tried, and also the judgment dated 2 February 1968 and 
the order dated 9 February 1968 denying the motion for a new trial. 

As to the appeal of Agnes Boger and Allen T.  Roger, 111, dis- 
missed. 

As to the appeal of the dcfendants Adelaide B. Cromartie, Wil- 
liam King Cromartie, Gladys M. Lang and G. L. Lang, Jr., the 
judgment and ordcrs of the Superior Court are 

Affirmed. 

BROCK and PARKER, JJ. ,  concur. 
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STATE OF NORTH CAROLINA v. BERTHA MAE WRIGHT, MADELINE 
PEARSOLL, SARbH MIDGETTE, PHOEBE PEARSOLL am FRANCES 
MARSHALL, CASES #504 AND $513. 

(Filed 10 July 1868.) 

1. Grand Jury 8 3- 
While a Negro moving to quash an indictment on the ground of racial 

discrimination must prove affirmatively the intentional exclusion of mem- 
bers of his race from the grand jury, he may do so by circumstantial evi- 
dence, and a showing that in the county over a substantial period a smali 
proportion of Negroes had serred on the jury or a showing that the jury 
scrolls had a symbol designating the race of those appearing thereon, 
while not conclusive, does raise a prima facie case of discrimination, 
casting the burden upon the State to go forward with evidence sufiicient 
to overcome the prima facie case. 

2. Same- 
The mere denial by the officials charged with the duty of listing, select- 

ing and summoning jurors that there was any intentional, arbitrary or 
systematic exclusion because of race is insufficient to overcome a prima 
facie showing to the contrary, nor is a prima facie case rebutted by 
reliance upon a presumption that public 04Ecers have discharged their 
sworn official duties. 

3. Sam- 
To overcome a prima facie showing of racial discrimination in the com- 

position of the grand jury, there must be a showing by competent eviderice 
that the institution and management of the jury system of the county is 
not in fact discriminatory, and where the evidence is contradictory and 
conflicting the trial judge must make findings as to all material facts. 

Where defendant's own evidence is sutticient to rebut a prima facie 
~howing of unlawful discrimination in the composition of the grand jury 
which indicted him, the State is not required to go forward and produce 
independent evidence to the same effect. 

5. Sam* 
Findings of fact made by the trial court on the question of grand jury 

discrimination are conclusive on appeal when supported by competent evi- 
dence produced either by the defendant or the State and will not be dis- 
turbed unless so grossly wrong as  to amount to an infraction of constitu- 
tional guaranties. 

6. Same- Evidence held insufficient to show systematic exclusion of 
grand jurors by race. 

On a motion to quash an indictment on the ground that Negroes were 
systematically excluded from the grand jury, defendant's evidence that a 
proportionately small number of Negroes had served on grand juries in the 
county during the preceding ten years and that the list of prospective 
jurors was prepared from taxpayer lists which were kept separated by 
race and from voter registration list9 which designated the voter's race, 
even if sufficient to make a prima facie showing of systematic exclusion, 
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is held rebutted by defendant's further evidence that an attempt was 
made by those preparing thc list of prospective jurors to include a pro- 
portionate number of Negroes, that this list contained no indication of 
color or race, that the board of commissioners placed the names on this 
list in the jury box except for those removed because of death, nonresi- 
dency, bad moral character or mental incapacity, that no name was elim- 
inated because of race, and that the names placed in the jury box carried 
no racial designation, and the denial of the motion to quash upon findings 
supported by such evidence was proper. 

Upon the hearing of a motion to quash a n  indictment by reason of racial 
discrimination in the composition of the grand jury, a motion for permis- 
sion to examine the names in the jury box is addressed to the aiscrction 
of the trial judge, and no abuse of discretion is shown in the denial of 
such a motion where there was evidence before the court that the names 
in the jury box contained no racial designation and defendants made no 
showing that they could produce a witness who would readily determine 
the race of the persons whose names appeared therein, and where even 
with such a witness an examination of the names in the jury box and a 
determination of the race of each would protract the hearing for many 
days. 

8. Arrest and Bail + 
An attempted arrest without a warrant by an officer exceeding his law- 

ful authority may be resisted as  in self-defense, and the person resisting 
cannot be convicted under G.S. 14-223 of the offense of resisting an officer. 
engaged in the discharge of his duties. 

A person may not resist an arrest by an ofiicer acting under authority 
of a court process which is sufficient on its face to show its purpose, even 
though the process may be defective or irregular in some respect. 

10. Sam- 
Where defendants resisted an attempt by the sheriff to  serve upon one 

of them a capias issued by the clerk of a recorder's court having jurisdic- 
tion to issue such process and directing the sheriff to arrest the named 
dcfendant, the sheriff having informed defendants that he had the capias 
and intended to serve it, and the sheriff's identity and official position be- 
ing known to defendants, the defendants a re  guilty of resisting an ol5cer 
engaged in the discharge of his dutics in violation of G.S. 14-223, not- 
withstanding the capias may be invalid. 

APPEAL by defendants from Morris, E.J., October 1967 Mixed 
Session of PAMLICO Superior Court. 

The defendant Bertha Mae Wright was indicted in Case No. 
504 by the Grand Jury of Pamlico County under a bill of indict- 
ment, proper in form, charging her with the crime of willfully and 
unlawfully resisting a public officer, to wit: The Sheriff of Pamlico 
County, while he was attempting to discharge a duty of his office, 
namely, executing a capias issued by the Clerk of the Recorder's 
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Court of Pamlico County for the arrest of t,he said Bertha Mae 
Wright. The remaining defendants were indicted in Case No. 513 
for the same offense. In apt time prior to entering pleas, the defend- 
ants in both cases moved to quash the bills of indictment on the 
grounds that Negroes had been systematically excluded from the 
Grand Jury which had returned said indictments. By consent the cases 
were consolidated for purposes of hearing the motions to quash. At the 
request of defendants the court entered an ordcr directing that sub- 
patnas be issued for the chairman, the clerk, and each mcmber of the 
Board of County Commissioners of Pamlico County, directing them 
to appear before him and to produce certain appropriate records to 
be examined concerning the manner of selecting jurors in Pamlico 
County. An extensive hearing was conducted a t  which these officials 
and other persons, including members of former boards of county 
commissioners, the former sheriff, the chairman of the Board of Elec- 
tions of Pamlico County, and the clerical workers who had actually 
copied the names of jurors from the tax lists and from the voter reg- 
istration books, appeared and were examined as witnesses. In the 
course of the hearing i t  was stipulated by counsel for defendants and 
the solicitor that according to the 1960 census there was in that year 
a total of 5,301 persons 21 years of age and older in Pamlico County, 
of whom 3,708 were white and 1,593 were nonwhite. On a percentage 
basis there were 69.94 percent white and 30.05 percent nonwhite per- 
sons 21 years of age and older in Pamlico County in 1960. At the 
conclusion of the hearing, the court entered an order making the fol- 
lowing findings of fact: 

"1. That  each Bill of Indictment referred to above charges 
the defendants with resisting Robert A. Whorton, Sheriff, while 
attempting to make a lawful arrest in violation of the General 
Statutes of North Carolina. 

"2. That  Pamlico County is a rural county of small size 
with few small incorporated towns. 

"3. That  for the year 1965 therc was a total of 4,632 tax- 
payers in the county, 3,511 were of the white race and 1,121 
were of thc Negro race; that the percentage of white taxpayers 
was for said years 75.798 (%) and the percentage of Negro tax- 
payers for said year was 24.201 (%). 

"4. That  there are five (5) townships in Pamlico. In  Num- 
ber 1 township there are 957 white taxpayers and 81 Negro tax- 
payers; in Number 2 township there are 485 white taxpayers 
and 202 Negro taxpayers; in Number 3 township there are 771 
white taxpayers and 481 Negro taxpayers; that  in Number 4 
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township there are 437 white taxpayers and no Negro taxpayers; 
in Number 5 township there are 861 white taxpayers and 352 
Negro taxpayers. 

"5. That  the jury list for Pamlico County was revised in 
1963 by the then Board of County Commissioners and that the 
revision of the said jury list a t  that time was accomplished by 
the Clerk of the Board of County Comlnissioners a t  the direc- 
tion of the said Board of Commissioners by said Clerk furnish- 
ing to the Board a list of names of both white and Negro citi- 
zens from which list the Board of Commissioners, without re- 
gard to race or color compiled the jury list and caused the names 
of such persons whom the Board of Commissioners found to be 
competent to serve as jurors, typed upon small scrolls of paper 
without any indicia as to race or color and caused said names 
or scrolls bearing said names to be placed in the jury box all in 
accordance with Chapter 9 of the General Statutes of North 
Carolina. It being found as a fact that the principal source of 
information for said list was obtained from the tax scrolls of 
Pamlico County. 

"6. The jury list of Pamlico County was again revised in 
1966 and the Court finds that the Board of County Commis- 
sioners directed the Sheriff along with the Clerk of the Board 
of Commissioners or the deputy or the assistant Register of 
Deeds to compile a list of eligible jurors and submit said list 
to said Board for approval. The Court finds from the evidence 
that the Board of Commissioners desired to have more women 
in the jury box and authorized and directed the Sheriff who had 
the tax scrolls in his possession to have the list made from the 
tax scrolls and from the Voter Registration Books and to sub- 
mit such list to the Board of Commissioners for its approval or 
rejection; that some of the names submitted, the exact number 
not reflected by the evidence, were discarded by the Board of 
Commissioners due to persons being deceased or physical or 
mental infirmities, non-residents in the County and not of suffi- 
cient good moral character, a,nd that the Board of Commis- 
sioners caused a total of 1,014 scrolls bearing the names of 
eligible jurors to be placed in the jury box; that said list of 
1,014 persons was selected without reference to race or color 
and that no indicia appears on any scroll of any nature or de- 
scription that would indicate in any manner the race of any per- 
son whose name the scroll bears; that the list from which said 
jury list was made or copied was made by Mrs. Robert A. 
Whorton and Mrs. Ida MacCotter, Assistant Register of Deeds, 
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and who in so doing acted for the Register of Deeds who is ex 
oficio Clerk of the Board of County Commissioners. That  the 
actual selection of the jury list was made by the Board of 
County Commissioners without reference to race or color and 
in substantial accordance with Chapter 9 of the General Stat- 
utes of North Carolina. 

"7. The Court finds as a fact that the tax scrolls of Pam- 
lico County showed the white taxpayers in the front of the 
scroll or tax book and the Negroes in the back portion of said 
each book and said scroll indicated whether the taxpayer was 
white or Negro. The Court further finds that the Voter Regis- 
tration Book shows the name of the voter, first, last and middle, 
the party he or she affiliated, the sex, the race, whether i t  was 
white or Negro, the age, the address, the place of birth of the 
voter and a space for the notation of change of party affiliation, 
that to that extent the person or persons making up the tax list 
would have benefit of the knowledge of the race of the proposed 
juror. 

"8. The Court finds that a t  each term of Superior Court 
of Pamlico County for the trial of criminal cases over a period 
of ten years from this date with the exception of the August 
Term, 1957, and the August Term of 1960, the Grand Juries of 
each other Term had one to three members of the Negro race 
who served as Grand Jurors. That a t  the January Term, 1967, 
there were three members of the Negro race upon the Grand 
Jury. That  a t  the April Term, 1967, there was one possibly two 
members of the Grand Jury who were members of the Negro 
race. 

"9. The Court further finds as a fact and does take judicial 
notice of the fact that a t  least two members of the Negro race 
have served as jurors this week and that on Wednesday a.m. 
the undersigned a t  the request of one of them for good and suffi- 
cient cause shown excused him for the remainder of the Term. 

"10. The Court further finds as a fact that the present and 
former Board of Commissioners of the County of Pamlico have 
not systematically excluded members of the Negro race from the 
jury list of Pamlico County; that the scrolls bearing the names 
of eligible jurors now in the jury box bear no indicia of any kind 
or nature or description to identify such person as white or 
Negro." 

Based upon the foregoing findings of fact, the court concluded 
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as a matter of law that the applicable statutory provisions respect- 
ing the qualification, selection, listing, drawing and attendance of 
jurors was fair and non-discriminatory and meets all constitutional 
requirements; that the use of tax rolls and voter registration books 
in making up a jury list was not in itself discriminatory; that the 
Board of County Commissioners of Pamlico County in preparation 
of the jury list had complied with the provisions of Chapter 9 of the 
General Statutes; and that the defendants were not entitled to quash 
the bills of indictment against them. Accordingly, the court denied 
defendants' motions to quash, to which action defendants duly noted 
their exceptions. 

Prior to entering upon the trial defendants also moved for a 
change of venue, which motion was denied, but the court in its 
discretion ordered that trial jurors be drawn from Pitt  County. The 
cases were consolidated for trial before a jury so drawn from Pitt  
County. All defendants pleaded not guilty. The jury returned ver- 
dicts of guilty as  charged as to each defendant and from judgments 
entered thereon, the defendants appealed. 

T. W. Bruton, Attorney General, and Ralph Moody, Deputy At- 
torney General, for the State. 

John Harmon, J. LeVonne Chambers, Romallus 0. Murphy, and 
James Laming for defendant appellants. 

PARKER, J. Defendants' first assignment of error is to the ac- 
tion of the trial court in denying their motions to quash the bills of 
indictment against them because of racial discrimination in the 
composition of the Grand Jury which indicted them. A similar ques- 
tion was considered by the Supreme Court of North Carolina in the 
recent case of State v. Yoes, 271 N.C. 616, 157 S.E. 2d 386. In that 
case Justice Lake, speaking for the Court in a thorough and 
scholarly opinion, said: 

"A Negro, moving to quash a bill of indictment on the ground 
that  the grand jury, which returned i t  was unlawful, because of 
discrimination against Negroes in its selection, must prove af- 
firmatively that qualified Negroes were intentionally excluded 
from the grand jury because of their race. (Citing cases.) This, 
however, may be shown by circumstantial evidence. Neither a 
showing that, over a substantial period, in a county with a 
relatively large Negro population only a few Negroes had served 
on juries, nor a showing that the race of the persons whose names 
appeared on scrolls in the jury box was designated on such 
scrolls, is conclusive proof of arbitrary and systematic exclusion 
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of Negroes from the grand jury which indicted the defendant. 
A showing of these circumstances does, however, constitute a 
pima facie showing of the discrimination forbidden by the law 
of this State. Such prima facie showing casts upon the State the 
burden to go forward with evidence sufficient to overcome it. 
(Citing cases.) " 

In  the cases before us, defendants contend they have carried the 
burden of showing a systematic exclusion of qualified Ncgroes from 
the Grand Jury which indicted them by presenting evidence of a 
statistical disparity between the ratio of the races in the adult pop- 
ulation of Pamlico County as compared with the ratio of the races 
in the list of persons serving on grand juries in said county over the 
past ten years. They point to the evidence that approximately 30 
percent of the adult population (according to the 1960 census), ap- 
proximately 24 percent of the listed taxpayers (according to 1965 
tax records), and approximately 20 percent of registered voters of 
Pamlico County, were colored. They compare these ratios with the 
ratios of Negroes serving on grand juries in Pamlico County over 
the past ten years, which was 16.6 percent when three Negroes 
served, ranging down to .055 percent when only one Negro served, 
and zero on the two occasions, one in 1957 and one in 1960, when 
no Negro served. They contend that this statistical disparity, when 
coupled with the fact that the list of prospective jurors was prepared 
from the taxpayer lists which were kept segregated by races and 
from the voter registration list,s on which the race of cach voter was 
indicated, established a prima facie case of unlawful discrimination 
in the selection of jurors which shifted the burden of proof to the 
State to rebut. Without deciding the question of whether the show- 
ing here made by defendants was sufficient to establish a prima fa& 
case (compare Jones v. Georgia, 389 U.S. 24, 19 L. ed. 2d 25, 88 S. 
Ct. 4 ;  Whitus v. Georgia, 385 U.S. 545, 17 L. ed. 2d 599, 87 S. Ct. 
643), we hold that  even should this be conceded there was here 
eufficient evidence produced by defendants' own witnesses that Ne- 
groes were not systematically excluded from the Grand Jury which 
indicted the defendants to rebut a prima facie showing to the con- 
trary and to support the trial court's finding of fact that members 
of the Negro race were not so excluded. 

It is well established that the mere denial by the officials charged 
with the duty of listing, selecting and summoning jurors that there 
was any intentional, arbitrary or systematic discrimination because 
of race, is not sufficient to overcome a prima facie case to the con- 
trary. State v. Wilson, 262 N.C. 419, 137 S.E. 2d 109. Nor is such a 
prima facie case rebutted by reliance upon a presumption that public 
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officers are presumed to have discharged their sworn official duties. 
Jones v. Georgia, supra. "To overcome such prima facie case, there 
must be a showing by competent evidence that the institution and 
management of the jury system of the county is not in fact dis- 
criminatory. And if there is contradictory and conflicting evidence, 
the trial judge must make findings as to all material facts." State v. 
Wilson, supra. In the cases before us the trial judge has made full 
findings as to all material facts. These findings are supported by 
competent evidence introduced by the defendants themselves. In- 
cluded in t.his evidence was the testimony of Mrs. Lennie Whorton, 
one of the clerks who participated in the preparation of the list of 
names to be submitted to the county commissioners to be used as 
jurors. For this purpose the tax records and the registration books 
were used. Mrs. Whorton testified: 

"I would say we made an attempt to include from the list 
we were preparing approximately one-fourth Negro persons, 
because I am sure we got that many, if not more. I don't know 
the number, we didn't keep any record. We just tried to get 
equal as best we knew how. I would say there was approxi- 
mately three hundred names of Negro persons on the list we 
prepared. That would be roughly one-fourth of twelve hundred." 

Other testimony submitted by defendants showed that the list 
prepared in 1966 contained approximately 1200 names, that there 
was no indication on this list as to color or race, that from this list 
the Board of County Commissioners selected 1,014 names which were 
placed in the jury box as jurors of Pamlico County. The chairman 
of the Board of County Commissioners testified: 

"From the larger list, the list that was handed to me, we did 
exclude from that list people that we knew were dead. We also 
excluded from that list of people, persons who were not of good 
moral character. We also excluded from that list people whom 
we felt did not have sufficient intelligence to serve as  jurors. 
That  was the only ones that we laid aside. From the list that 
was handed to me and on the chosen names of the 1,014, there 
was not a way to tell or no designation as to color or race. Not 
in t,he least degree!'' 

Other members of the Board of County Commissioners also called 
as  witnesses by defendants testified that they had not eliminated 
any name from the list of jurors because of race. When, as here, the 
defendants' own witnesses furnish evidence sufficient to rebut a 
prima facie showing of unlawful discrimination in the composition 
of the Grand Jury whic,h had indicted them, i t  is not required that 
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the State then go forward and produce independent evidence to the 
same effect. Here, the defendants had already called to the stand as 
their own witnesses practically all of the officials and clerical workers 
who had had any connection with the preparation of the lists and 
the selection of names of persons to be placed in the jury box. It 
would be ridiculous to require the State to recall to the stand these 
same witnesses simply for the purpose of testifying a second time 
to what had already been said. The findings of fact made by the 
trial court, when supported by competent evidence whether pro- 
duced by the defendants or by the State, are conclusive on appeal 
and will not be disturbed unless so grossly wrong as to amount to 
an  infraction of constitutional guaranties. State v. Wilson, supra. 
We find here no error in the trial court's denial of defendants' mo- 
tions to quash the indictments against them. 

Defendants' second assignment of error is directed to the trial 
court's action in denying defendants, during the hearing on their 
motion to quash by reason of racial discrimination, the right to in- 
spect the jury box from which names of prospective jurors were 
drawn. In  this connection, there was evidence before the court that 
the names as they appeared in the jury box were on slips of paper 
on which there was no designation of any kind which would indi- 
cate the color or race of the person whose name appeared thereon. 
The Register of Deeds, who also served as County Accountant and 
Tax Supervisor of Pamlico County and as Clerk to the Board of 
County Commissioners, testified: 

"There was no designation of any kind whatsoever on those 
slips in the jury box which would indicate any color or any 
race. There was no designation on the list that was turned in to 
the Commissioners to indicate race or color. When the jury 
panel was drawn from the box, I was present. And the list was 
drawn by a child as the statute so required, under school age." 

The defendants made no showing that, had they been permitted 
to examine the slips of paper with the names of jurors in the jury 
box, they would have been able to produce any witness who could 
readily determine the race of the persons whose names appeared 
thereon. Without such a witness, examination of the jury box would 
have availed defendants nothing. Even with such a witness or wit- 
nesses available, examination of the entire 1,014 names in the jury 
box and determination of the race of each would have consumed 
days of time in the hearing on the motions to quash. Throughout 
the entire hearing the trial court was most meticulous in protecting 
defendants' right to develop and fully present their evidence. He 
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ordered subpenas issued for all witnesses and production of all 
pertinent records desired by them. The hearing on these motions had 
already consumed two days of the court's time. The granting or de- 
nial of defendants' motion to be permitted to examine the names in 
the jury box was within the discretion of the trial court, and there 
was no abuse of discretion in denying this motion, particularly since 
this would have protracted the hearing for many additional days. 

Defendants' third assignment of error relates to the trial court's 
refusal to quash the capids which the Sheriff of Pamlico County was 
attempting to serve upon the defendant Bertha Mae Wright a t  the 
time she and the other defendants resisted him, giving rise to the 
present cases against them. This capias was issued by the Clerk of 
the Recorder's Court of Pamlico County, was issued in the name of 
the State of North Carolina, was directed to the Sheriff of Pamlico 
County, and commanded him to ('take the body of Bertha Wright 
(if to be found in your county) and her safely keep, so that you 
have her before his Honor, the Judge of our Recorder's Court, a t  a 
court to be held for the County of Pamlico, a t  the courthouse in 
Bayboro, N. C., on the 9th day of December, 1966, next, then and 
there to answer the charge of the State against her on an indictment 
for failure to comply with a court order." Defendants contend that 
there was in fact no indictment then pending against Bertha Wright, 
no valid judgment or court order directed against her, and that the 
capias on its face is void since there is no such indictable offense in 
hTorth Carolina as '(failure to comply with a court order." But if af- 
ter careful judicial inquiry i t  could be determined that the capias 
was void, this did not justify the defendants in resisting the officers 
when they attempted to serve it. 

When an officer attempts to make an arrest without a warrant 
and in so doing exceeds his lawful authority, he may be resisted as 
in self-defense and in such case the person resisting cannot be con- 
victed under G.S. 14-223 of the offense of resisting an officer engaged 
in the discharge of his duties. State v. Mobley, 240 N.C. 476, 83 S.E. 
2d 100. But  when an officer is acting under authority of process of a 
court, a different situation exists. In  such case if the writ is sufficient 
on its face to show its purpose, even though i t  may be defective or 
irregular in some respect, yet the officer is protected. ('It would be 
monstrous to lay down a different rule. It would put in jeopardy the 
life of every officer in the land. It never could be intended that they 
should determine, a t  their peril, the strict legal sufficiency of every 
precept placed in their hands." State v. Jones, 88 N.C. 671, quoting 
from Judge Lumpkin in Boyd's case, 17 Ga. 194. 

I n  the cases before us the capias was issued by the Clerk of the 
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Recorder's Court of Pamlico County, a proper officer of a court hav- 
ing jurisdiction to issue such process. It was directed to the Sheriff 
of the county and commanded him to arrest the defendant, Bertha 
Wright. At the time the Sheriff attempted to carry out its mandate 
he had been Sheriff of the county for nearly 30 years and his iden- 
tity and official position were known to defendants. There was evi- 
dence that he informed them that he had a capias in his possession 
for Bertha Mae Wright and that he intended to serve it. Even if it 
be shown that  the capin'as was for some reason invalid, defendants 
mistook their remedy when they resorted to  violence in resisting. 
The defendant Wright should have submitted to the arrest and 
raised the question of the validity of the process in an orderly way 
in a court having power to make a judicial determination of the 
matter. When defendants, instead of following the orderly processes 
of the law, attempted to take matters into their own hands and to 
resolve the question by violence, they violated G.S. 14-223. 

We have carefully reviewed defendant's other assignments df 
error and find them to be without merit. 

I n  the trial we find 
No error. 

MALLARD, C.J., and BROCK, J., concur. 

FREDERICK B. WORRELL, JR., AND WIFE, HAZEL M. WORRELL, AND 
N. E. HORNE, v. W. E. ROYAL AND WIFE, JUANITA P. ROYAL. 

(Filed 10 July 1968.) 

1. Deeds § 19- 

Restrictive covenants are not favored and are to be strictly constru~d 
against limitation on use. 

2. Deeds 5 20- 
I n  a n  action seeking to enjoin defendants from violating restrictive 

covenants relating to a certain subdivision, nonsuit is proper where the 
instrument purportedly placing the restrictive covenants on the property 
is ambiguous a s  to whether defendants' propcrty is included wi thh  the 
area restricted. 

APPEAL from Herring, District Court Judge, 20 November 1967, 
Civil Session of CUMBERLAND District Court. 

Plaintiffs seek a permanent injunction to require the defendants 
to cease and desist from violating the restrictive covenants pertain- 



I 

490 I N  T H E  COURT OF APPEALS. [ I  

ing to Bordeaux Subdivision, Section 5, as recorded in Plat Book 18, 
page 61, of the Cumberland County Public Registry. 

Upon motion the plaintiff, N. E. Horne, was removed as a party 
plaintiff. The case was tried before a jury and the jury answered the 
issue : 

"Do the restrictive covenants covering the subdivision known 
as Bordeaux, Section Number Five (5), prevent the defendants 
from erecting a service station on the property they own in that 
subdivision, as alleged in the Complaint? 
ANSWER: Yes." 

The trial court signed a judgment permanently and forever re- 
straining and enjoining the defendants from constructing or continu- 
ing to construct any building or fixtures to be used in furtherance of 
a service station business on their land as shown on the duly re- 
corded plat of said Bordeaux Subdivision. 

The defendants appealed from said judgment and assert that 
their motion to dismiss the case should have been granted for that, 
their land is not subject to any restrictions. 

Brown, Fox & Deaver by Bobby G. Deaver, Attorneys for plain- 
tiff appellees. 

Rose & Thorp by Charles G. Rose, Jr., Attorneys for defendant 
appellants. 

CAMPBELL, J. In  July, 1956, John Sandrock was the owner of a 
tract of land in Cumberland County which he caused to be laid off 
in lots and blocks, and a plat thereof recorded in Book of Plats 18, 
page 61, of the Cumberland County Public Registry. The recorded 
plat shows two blocks designated thereon, Block I and Block E. 
Block I contains twenty-two lots bearing numbers one through twen- 
ty-two, and Block E contains eighteen lots bearing numbers one 
through eighteen. A street designated "Boone Trail" divides the 
two blocks and the respective lots front on said Boone Trail. On the 
southwesterly side, Boone Trail runs into another designated road, 
"Roxie Avenue." The intersection is a t  an angle and, located in the 
intersection, there is shown a small circular portion of land with no 
designation as to number or as to its purpose in the subdivision. The 
plaintiffs are the owners of Lot 17, Block I, as shown on said map. 
They acquired their property by deed from Walter F. Snead and 
wife, dated 15 February 1958, and recorded 3 March 1958 in the 
Cumberland County Public Registry in Book 745, a t  page 269. 

The defendants acquired "all of that unnumbered parcel of land 
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located a t  the intersection of Boone TraiI and Roxie Avenue as 
shown on the aforesaid recorded plat" by deed from John Sandrock 
dated 28 February 1966, and recorded 8 March 1966 in Book 1161, 
at page 53, of the Cumberland County Public Registry. 

Neither the deed to the plaintiffs nor the deed to the defendants 
refers to or incorporates therein any restrictions or covenants wit.h 
regard to the use of the respective parcels of land. In  Book 690, a t  
page 294, of the Cumberland County Public Registry, there appears 
an  instrument (hereinafter referred to as Sandrock Instrument) 
bearing date 14 July 1955, recorded 24 July 1956, in words and 
figures as follows: 

Know all men by these presents: 

That  we, John Sandrock and wife, Katie Lee Sandrock: of said 
'County of Cumberland, do hereby covenant and agree to and 
with all persons, firms and corporations now owning or here- 
after acquiring any of those certain lots as  shown on a plat 
of Bordeaux Subdivision Section V of record in Book of Plats 
18, page 61, Cumberland County Registry, (*) are hereby sub- 
jected to the following restrictions as to the use thereof, and are 
covenants running with said property by whomsoever owned, to 
wit: 

1. All lots in the tract shall be known and described as resi- 
dential lots. 

2. No structure shall be erected, altered, placed, or permitted 
to  remain on any residential building plot other than one 
detached single-family dwelling and a private garage and 
other out-buildings incidental to residential use of the plot. 

3. No building shall be located nearer to the front lot line or 
nearer to the side line than the building setback lines shown 
on the recorded plats. In  any event, no building shall be lo- 
cated on any residential building plot nearer than thirty- 
five feet to the front lot line, nor nearer than ten feet to 
any sideline. 

4. No noxious or offensive trade or activity shall be carried 
on upon any lot nor shall anything be done thereon which 
may be or become an annoyance or nuisance to the neigh- 
borhood. 
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No trailer, basement, tent, shack, garage, barn, or other out- 
building erected in the tract shall a t  any time be used as a 
residence temporarily or permanently, nor shall any struc- 
ture of a temporary character be used as a residence. 

No dwelling costing less than Eighty Five Hundred Dollars 
($8500.00), based on current construction costs, or not (sic) 
house containing less than nine hundred (900) square feet 
of living area shall be permitted on any lot in the tract. 

No structure to be built with exterior finish of concrete, 
cinder block or comparable block unless stucco finished with 
a minimum three-fourths inch masonry base. 

A protective screening area three feet wide is established on 
any lot along the property line of said lot where said lot 
abuts the commercial area as shown on the plat. Planting, 
fences or walls shall be maintained throughout the entire 
length of such areas by the owner or owners of the lots 
a t  their own expense to form an effective screen for the 
protection of the residential area. No building or structure 
except a screen fence or wall or utilities or drainage facil- 
ities shall be placed or permitted to remain in such areas. 
No vehicular access over the areas shall be permitted except 
for the purpose of installation and maintenance or screen- 
ing, utilities and drainage facilities. 

These covenants shall run with the land and shall be binding on 
all parties and persons claiming under them until January 1, 
1975, a t  which time said covenants shall be automatically ex- 
tended for successive periods of ten years unless by vote of a 
majority of the then owners of the lots i t  is agreed to change 
said covenant in whole or in part. 

I f  the parties hereto or any of them, or their heirs or assigns, 
shall violate any of the covenants herein, i t  shall be lawful for 
any other person or persons owning any real property situated 
in said development or subdivision to prosecute any proceedings 
a t  law or in equity against the person or persons violating or  
attempting to violate any such covenant, and either to prevent 
him or them from so doing or to recover damages as other dues 
for such violation. 

Invalidation on any of these covenants by judgment or court 
order shall in nowise affect any of the other provisions which 
shall remain in full force and effect. 
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In testimony whereof, we have hereunto set our hands and sev- 
eral seals the 14th day of July, 1955. 

John Sandrock (Seal) 
Katie L. Sandrock (Seal)" 

The plaintiffs contend that  by virtue of this Sandrock Instru- 
ment all property shown on the recorded plat is restricted to use 
for residential purposes only and that the defendants cannot use 
their property for commercial purposes, such as a service station or 
any other purpose other than for a residence. 

The defendants, on the other hand, assert that the Sandrock In- 
strument is invalid and ineffective for that certain words have been 
omitted which would have given i t  meaning and that in the absence 
of those words the instrument is ineffective for any purpose whatso- 
ever. The defendants assert that their motion for judgment as  of 
nonsuit should have been sustained and that the trial court was in 
error in failing to do so. 

The question presented is whether the Sandrock Instrument, in- 
sofar as the piece of property owned by the defendants is concerned, 
is effectual to create a plan for a residential development. or is said 
instrument completely ineffectual for that purpose. We are not 
concerned with and make no ruling as to property designated as lots 
by number shown on said plat. 

The piece of land owned by the defendants bears no number as 
shown on the plat; i t  is not of sufficient size to have a building erected 
thereon in compliance with paragraph numbered three of the Sand- 
rock Instrument and i t  obviously is not a residential lot. 

Paragraph numbered eight of the Sandrock Instrument refers to 
'(commercial areas" but no such areas are designated on the re- 
corded plat. 

I n  the preamble of the Sandrock Instrument a t  the point where 
we have marked an asterisk, i t  is obvious that some words were 
omitted which would have given more meaning to the instrument. 

The Sandrock Instrument is ambiguous when applied to the 
parcel of land owned by the defendants and i t  cannot be said that 
the restrictions contained therein are "clear and unequivocal expres- 
sions of restrictions applicable thereto." 

"Restrictive covenants are not favored and are to be strictly 
construed against limitation on use. In t,he absence of clear and 
unequivocal expressions, restrictive covenants are not to be ex- 
panded and all doubts are to be resolved in favor of the free 
use of the property." Hullett U. Grayson, 265 N.C. 453, 144 
S.E. 2d 206. 
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The Sandrock Instrument, insofar as applicable to the land of 
the defendants, "is of such doubtful meaning that  the court, in the 
exercise of its equity jurisdiction, could not in good conscience grant 
the relief sought in this action.'' Hullett v. Grayson, supra. The mo- 
tion for judgment as of nonsuit should have been allowed. 

Reversed. 

BRITT and M o m ~ s ,  JJ., concur. 

MRS. QUSSIE ZUM v. CHARLIE FORD. 

(Filed 30 July 196s.) 

1. Appeal and  E r r o r  9 57; Jud,gments § 34- 

The trial court's findings on a motion to set aside a judgment by default 
and inquiry are  conclusive on appeal if supported by competent evidence. 

2. Judgments  25-Findings held sufficient t o  support order  setting 
aside judgment by default and  inquiry. 

On motion to set aside a judgment against defendant by default and 
inquiry, findings by the court that the day after being served with sum- 
mons and complaint defendant took the suit papers to an attorney who 
had represented him in an action arising out of this same accident against 
the driver of the automobile in which plaintiff was a passenger, that the 
prior action was settled in defendant's favor, that the attorney agreed to 
represent defendant and to protect his interests in the present action, that  
the attorney immediately mailed the suit papers to defendant's liability 
insurer, and that the papers were never received by the insurer but were 
lost in the mail, are held sufficient to support the court's conclusions that 
any neglect of the attorney is not imputed to defendant and that defend- 
ant  has a meritorious defense, which in turn support the court's order 
setting aside the judgment. 

APPEAL by plaintiff from Caw, J., 15 January 1968 Session 
ROBESON County Superior Court. 

Plaintiff instituted t,his action on 21 July 1967 in Robeson 
County Superior Court to recover damages for personal injury al- 
legedly inflicted upon her by the negligent operation of a motor ve- 
hicle by the defendant on 2 March 1965. 

The summons and copy of the complaint were served on the de- 
fendant 26 July 1967. On 27 July 1967 the defendant took the 
summons and copy of complaint to Mr. F. L. Adams, Attorney at 
Law, Rowland, North Carolina, and discussed the matter with him. 
Mr. Adams, along with Mr. Robert Weinstein, Attorney a t  Law, 
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Lumberton, North Carolina, had previously represented the defend- 
ant  in another action growing out of the same automobile collision. 
Mr. Adams took the suit papers to Mr. Weinstein's office where they 
discussed the case and decided to forward the summons and com- 
plaint to defendant's liability insurance carrier. On 27 July 1967 
Mr. Adams forwarded the summons and complaint along with a 
cover letter to defendant's liability carrier, Grain Dealers Mutual 
Insurance Company, P. 0. Box 6625, Greensboro, North Carolina, 
27405. No answer or other pleading was filed on behalf of defendant. 

On 30 August 1967 a judgment by default and inquiry was en- 
tered against the defendant by the Assistant Clerk of Superior 
Court. On 9 October 1967 the issue of damages was submitted to and 
answered by a jury in the sum of $7,500.00; and judgment was en- 
tered thereon by McKinnon, J., awarding the plaintiff the sum of 
$7,500.00 and court costs. 

On 10 October 1967 counsel for plaintiff wrote a letter to Grain 
Dealers Mutual Insurance Company, defendant's liability carrier, 
making demand for payment of the judgment. Thereafter defend- 
ant filed a motion under G.S. 1-220 to set aside the judgment by de- 
fault and inquiry, and the verdict and judgment upon the inquiry, 
upon the grounds that  they were entered against him through mis- 
take, inadvertence, surprise, and excusable neglect, and because de- 
fendant had a meritorious defense to the action. 

The motion was heard upon affidavits, testimony, and argument 
of counsel. From Judge Carr's Order vacating the judgments, plain- 
tiff appeals assigning as error the findings of fact and concll~sions 
of law. 

W. Earl Britt for plainti8 appellant. 
Smith, Moore, Smith, Schell and Hunter b y  McNeil Smith for 

defendant appellee. 

BROCK, J. The decisive findings of fact by Judge Carr are as 
fellows: 

"The automobile accident out of which this suit arises oc- 
curred on March 2, 1965. The plaintiff was riding with her hus- 
band, Charles Zum, in an automobile headed south on U. S. 
Highway 301 and ran into the rear of the defendant's car which 
was headed south in the Iane next to the median, about to make 
a left turn. The defendant thereafter employed Mr. F. L. 
Adams, a reputable attorney who maintains an office for the 
practice of law in Rowland, Robeson County, North Carolin&, 
where the defendant works and lives, to make a claim for the 
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defendant and his wife against Charles Zum, the operator of 
the other car. Mr. Adams associated for the purpose of bring- 
ing suit Mr. Robert Weinstein, a reputable member of the Bar 
with an office in Lumberton, the County seat of Robeson County, 
and on August 23, 1965 Mr. Weinstein filed separate suits in 
this Court against Charles Zum on behalf of Charlie Ford and 
his wife, Lucy Ford, to recover for personal injuries and prop- 
erty damage arising out of the accident of March 2,  1965. 
Service upon Charles Zum was obtained and thereafter Charles 
Zum was represented in these actions by John W. Campbell, an 
attorney a t  the Robeson County Bar with an office in Lumber- 
ton. No answers were ever filed by the defendant Zum in these 
suits, but after negotiations and in March, 1967 these two suits 
were settled by a payment of $350.00 to Charlie Ford and his 
wife, Lucy Ford, and they executed a release of their claims 
arising out of this accident. From time to time and on a t  least 
four occasions during the negotiations Mr. F. L. Adams con- 
sulted with Charlie Ford and his wife, as their attorney, and he 
supervised and witnessed the execution of the release in his law 
office and as attorney for Charlie Ford. 

"In connection with this suit, the defendant brought the suit 
papers to Mr. Adams in Mr. Adzms7 capacity as an attorney a t  
law and Mr. Adams, who had represented him as his attorney 
in his claims arising out of this same accident, undertook to 
represent him and protect his interest in this action as his at- 
torney. 

"Mr. Adams held himself out to the public as an attorney 
a t  law. He has been a licensed attorney in North Carolina since 
1935 and has practiced law in Rowland, North Carolina, since 
that time. He has also in the intervening years operated an in- 
surance agency, writing, among other things, automobile lia- 
bility insurance and Grain Dealers Mutual Insurance Com- 
pany is a company for whom he has written automobile lia- 
bility insurance policies, including a policy issued some time 
prior to March 2, 1965 to Charlie Ford, the defendant in this 
case. There is no sign on Mr. Adams' office relating to the in- 
surance agency. 

"Mr. Adams agreed to represent him and to protect his in- 
terests. Mr. Adams was informed of the facts constituting his 
defense. Mr. Adams did take the summonr; a.nd complaint to 
Lumberton and did go over the summons and complaint with 
Mr. Robert Weinstein and did on July 27, 1967 mail the sum- 
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mons and complaint in an envelope with the name and address: 
'Grain Dealers Mutual Insurance Company, P. 0. Box 6625, 
Greensboro, North Carolina, 27405,' on the envelope. This was 
the same way in which Mr. Adams had previously sent papers 
to Grain Dealers Mutual Insurance Company, using the same 
type of envelope with the same name and address upon it. It 
was not customary for the company to send any acknowledge- 
ment to Mr. Adams. On no previous occasion had papers mailed 
this way been lost. 

"The copy of the summons and complaint which were mailed 
from Rowland, North Carolina, on July 27, 1967 to the Grain 
Dealers Mutual Insurance Company, Box 6625, Greensboro, 
North Carolina, was not received by any employee of said com- 
pany empowered to act thereon and must be presumed to be 
lost in the United States mail or otherwise before reaching such 
employee. Grain Dealers Mutual Insurance Company has made 
a diligent search of its office at Greensboro and also of its home 
office a t  Indianapolis, Indiana, and neither the summons nor 
complaint could be found. Furthermore Grain Dealers Mutual 
Insurance Company had maintained a file in connection with 
this accident of March 2, 1965 and had in that file the above 
mentioned correspondence with Mr. Harry Fractenberg, at- 
torney for Mrs. Gussie Zum, in April and May, 1965, but had 
heard nothing further from anyone about any claims of Mrs. 
Zum or of Charles Zum until receipt of a letter from the plain- 
tiff's attorney dated October 10, 1967 to the effect that a de- 
fault judgment had been entered in this case in the amount of 
$7,500.00. The plaintiff's attorney was immediately contacted 
and the motion to set aside the default judgment was thereafter 
promptly made." 

Each of the foregoing findings is supported by competent evi- 
dence in the Record. The trial court's findings of fact are conclu- 
sive upon appeal, if such findings are supported by any competent 
evidence. 1 Strong, N. C. Index 2d, Appeal and Error, § 57, p. 223. 

Judge Carr, inter alia, concluded as follows: 

"The defendant, Charlie Ford, did all t,hat reasonably could 
have been expected of him to do in the circumstances. He was 
served on July 26 and on the next day, July 27, he took the 
suit papers to Mr. F. L. Adams, the lawyer in Rowland where 
he lived and the lawyer who had represented him in connection 
with his claims and the claims of his wife arising out of this 
accident. He asked Mr. Adams what he should do and delivered 
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the summons and complaint to Mr. Adams and he relied upon 
Mr. Adams to protect his interest as his attorney. Under all 
the facts and circumstances he was justified in relying upon 
Mr. Adams to do what was necessary to take care of the matter. 
If there was any neglect on the part of Mr. Adams under the 
circumstances, either in not answering or not getting an exten- 
sion of time or otherwise, such neglect, if any, under the cir- 
cumstances is not imputable to the defendant. 

"Mr. Adams under the circumstances may have acted in a 
dual capacity, not only as attorney for the defendant, but also 
as  an agent of Grain Dealers Mutual Insurance Company. 
However, he was not dilatory in his handling of the suit papers, 
putting them in the United States mails on the very same day 
that  he received them, addressed in the customary way and to 
the customary name and address of the insurer. To the extent 
that there was any neglect of the defendant, through Mr. 
Adams, this was excusable. 

"The matter is one for trial and determination by a jury 
where the parties have an opportunity to appear and have their 
day in Court. 

"The defendant in this action, Charlie Ford, has a meritor- 
ious defense to the present action brought by Mrs. Gussie Zum 
against him." 

Judge Carr's conclusions are supported by facts found, and his 
conclusions support his Order vacating the judgments. No abuse of 
discretion appears. 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

SALTAY M. VAIL, HELEN V. ROUSE, MARGARET V. CAMPBELI>. EV- 
ELYN V. COONRAD, DORIS V. YELVERTON AND LUTHER H. VAIL, 
Jn., v. nfATT1E P. SMITH. 

(Filed 10 July 1968.) 

1. Reference 5 11- 
I n  order for a party to a compulsory reference to preserve his right to 

a jury trial he  must (1) object to the order of reference a t  the  time it is 
made, (2) file specific exceptions to particular findings of fact made by 
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the referce within thirty days from the filing of the report, (3) formulate 
ay~ropriate issues of fact raised by the pleadings and based on facts 
pointed out in the exceptions, tender these issues with the exceptions, and 
(4) in the exceptions demand a jury trial on each issue so tendered. 

2. S a m e  
011 motion for judgment on the refcree's r e p x t  on the ground that ex- 

ceptions thereto were not filed within 30 days from the date the report 
was filed, the court has the discretion to allow exceptions which wcre 
filed after that time to be made a part of the record and to order that 
the issues set forth in the exceptions be submitted to the jury, and no 
abuse of discretion is shown where the motion was made more than two 
years after the exceptions were filed and the record is replete with pro- 
cctlurul delay s. 

3. Evidence 9 25- 
A map not made pursuant to any oiticial authority may be admitted as 

substantive evidence only when a witness testifies to its correctness from 
firsthand Linowledgc, and a private map not so authenticated is properly 
excluded a s  incompetent. 

4. Reference 5 11- 
Failure of a party to a compulsory refcrencc lo object to the introduc- 

tion of incompetent evidence a t  the hearing before the referee does not 
preclude the court from excluding such evidence upon objection a t  the 
trial. 

5. Appeal and Emor 5 31- 
Where neither the portions of the charge excepted to nor the questions 

sought to he prc;sentcxd are set forth in the assignments of error, and the 
~~ort ions of the charge excepted to are not specifically identified in the 
record, the exceptions will not be considered on appeal. 

APPEAL by defendant from Cowpw, J., September-October 1967 
Civil Session, Superior Court of WAYNE. 

This action, originally instituted as a special proceeding to 
establish a boundary line under Chapter 38 of the General Statutes, 
was converted into an action to quiet title by virtue of the denial 
of both petitioners and respondent of the ownership of the other of 
the lands described in the petition and the response. However, the 
only issue arising from the evidence before the referee and the court 
was the location of the boundary line between plaintiffs and defend- 
ant. The original petition was filed 20 January 1960 and response 
thereto was filed 7 March 1960. A court surveyor was appointed by 
order dated 15 April 1960 to report on or before 13 May 1960, and, 
by subsequent orders, the time for reporting was extended to 27 
November 1961. When the matter came on for hearing before the 
clerk on 28 June 1962, i t  was transferred to the civil issue docket 
for further proceedings. Thereafter, and on 13 March 1963, the 
court, on its own motion, referred the matter to a referee. Amend- 
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ments to pleadings were made, and the matter was heard by the 
referee on 2 and 3 July 1963. The referee's report was filed on 11 
January 1965. Petitioners filed exceptions thereto on 8 March 1965. 
A proposed judgment based on agreement of the parties was pre- 
sented by plaintiffs a t  May 1967 Session of Superior Court. After 
a hearing, the court refused to enter the judgment and set the case 
peremptorily for 29 May 1967. On 18 May 1967, defendant moved 
for judgment on the referee's report for that exceptions thereto were 
not filed within 30 days of the filing thereof. On the same date, 
plaintiffs moved to file a supplemental reply alleging a compromise 
and settlement as a plea in estoppel and as a plea in bar. The motion 
was allowed and the defendant's motion to confirm the referee's re- 
port was continued pending final disposition of the plea in abate- 
ment. Defendant filed answer to the supplemental reply. On 9 Sep- 
tember 1967, the plea in abatement was heard and the jury found 
there had been no compromise agreement settling the dispute be- 
tween the parties. On the same date an order was entered overruling 
defendant's motion that judgment be entered on the referee's report 
and objection to trial by jury and ordering that the exceptions to the 
referee's report are a part of the record and that the issues set forth 
therein be submitted to a jury. The action was tried, and the jury 
returned its verdict in favor of plaintiffs' contentions. From judg- 
ment entered thereon on 4 October 1967 defendant appealed. 

Futrelle and Baddour by  R. W.  Futrelle for defendant appellant. 
Dees, Dees, Smith and Powell b y  William W. Smith for plain- 

ti# appellees. 

MORRIS, J. Defendant contends the court erred in failing to 
grant her motion for judgment on the referee's report and in sub- 
mitting issues to the jury. The referee's report was filed on 11 Jan- 
uary 1965. Plaintiffs filed exceptions thereto on 8 March 1965. The 
record is silent as to the date plaintiffs had notice of the filing of 
the report. Defendant's motion for judgment on the report was filed 
on 18 May 1967 -more than 2 years after the exceptions to the re- 
port were filed. 

Certain procedural requirements are to be followed in matters 
where a compulsory reference has been ordered so that a right to a 
jury trial may be preserved. The party whose interests are adversely 
affected by the order of the referee must (1) object to the order of 
reference a t  the time i t  was made, (2) file specific exceptions to par- 
ticular findings of fact made by the referee within thirty days frorn 
the filing of the report, (3) formulate appropriate issues of fact 
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raised by the pleadings and based on the facts pointed out in his 
exceptions, and tender these issues with his exceptions, and (4) in 
his exceptions demand a jury trial on each issue so tendered. Bart- 
lett v. Hopkins, 235 N.C. 165, 69 S.E. 2d 236. 

There is no contention on defendant's part that plaintiffs have 
failed to comply with any of the procedural requirements except 
that his exceptions, though in proper form and complete compliance, 
were not filed within 30 days of the date of filing of the referee's 
report. When objection was raised, the court, in the exercise of its 
discretion, ordered "that the exceptions to the Report of the Referee 
filed in this action in March, 1965, be and are a part of this record 
and that the issues set forth in said exceptions to the Report of the 
Referee be submitted to a trial by jury". On the authority of God- 
win v. Hinnant, 250 N.C. 328, 108 S.E. 2d 658, we hold that Judge 
Cowper had a right, in his discretion, to enter the order. In the 
Godwin case, defendant excepted in apt time to the referee's find- 
ings of fact. Subsequently, the matter was remanded to the referee 
to file a supplemental report, and in the order remanding defendant 
was allowed 20 days from the time of filing within which to file ex- 
ceptions. Defendant failed to file additional or new exceptions within 
the time provided, which would have been 25 February 1958. At 
June Term 1958, plaintiff moved for an affirmance of the referee's 
report for that no exceptions had been filed thereto. The court over- 
ruled the motion and allowed defendant until 29 September within 
which to file exceptions. Plaintiff, on appeal, assigned as error the 
order of the court overruling his motion for an affirmance of the 
yeferee's amended report for that no exceptions had been filed thereto. 
The Supreme Court, speaking through Rodman, J., said: 

"Judge Fountain had a, right, in his discretion, to extend the 
time for filing the exceptions. The time limited in Judge Paul's 
order was not intended to have greater force than the statutory 
provision limiting the time to file exceptions. G.S. 1-195. It did 
not impair the authority given to Judge Fountain by G.S. 1-152 
to extend the time." 

The defendant suggests that even if the court had authority, in 
its discretion, to enter the order, i t  should not have so acted. We 
find no abuse of discretion. The record in this case is replete with 
indications of procedural delays. The response was not filed within 
the time allowed by statute. Though the order appointing the referee 
required a report on or before 1 April 1963, the report was not fiIed 
until 11 January 1965. Defendant was allowed until 4 December 
1967 to serve case on appeal. The record indicates i t  was served on 
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plaintiffs on 1 April 1968. Exceptions to the referee's report were 
filed 26 days after the time allowed by statute. We find no abuse 
of discretion in the court's allowing the exceptions to be a part of 
the record over objection raised for the first time more than two 
years later. 

Defendant contends that the court erred in refusing to admit into 
testimony a t  the trial defendant's exhibit No. 4 which had been ad- 
mitted into evidence before the referee without objection. The map 
is of record in Map Book 4, a t  page 153, Wayne County Registry, 
having been recorded in 1938. It does not appear that the purpose 
of the attempted introduction of the map was to illustrate the testi- 
mony of a witness. It does appear that defendant desired its intro- 
duction as substantive evidence. The map mas not made pursuant 
to any official authority. The fact that i t  had been of record since 
1938 does not make i t  official. White v. Edenton, 173 N.C. 32, 91 
S.E. 601. A private map may be used only when a witness testifies 
to its correctness from first-hand knowledge. Stansbury, N. C. Evi- 
dence 2d, $ 153 a t  pp. 381-382. The witness did not testify to its cor- 
rectness from first-hand knowledge. Since the map was not properly 
authenticated, i t  was properly excluded as incompetent. See Xmitlz 
v. Starnes, 1 N.C.App. 192, 160 S.E. 2d 547. 

Defendant contends that, because plaintiffs made no objection to 
the introduction of the map a t  the hearing before the referee and no 
exception thereto in their exceptions to the referee's report, they 
cannot now be heard to object. This contention is without merit. The 
practical purpose of the refercnce is to develop and delimit the is- 
sues to be determined by a jury. Coburn v. Timber Corp., 257 N.C. 
222, 125 S.E. 2d 593. The jury, upon trial on the issues, is not to 
consider incompetent evidence to the introduction of which objec- 
tion has been made. Failure to object at  the hearing before the 
referee does not preclude the court from refusing to allow incompe- 
tent evidence to bc considered by the jury a t  trial when objection is 
made to its admission. Green V .  Castlebury, 70 N.C. 20. 

Defendant further assigns as error portions of the charge of the 
court. The portions assigned as error are not set out in the assign- 
ments of error, nor are any questions sought to be presented thereby 
disclosed without the necessity of going beyond the assignment of 
error itself. The portions of the chargc excepted to are not identi- 
fied in the record by letters, parentheses, or any othcr manner. This 
is, of course, a patent failure to comply with our rules and does not 
present the exceptions for review. Long v. Honeycutt, 268 N.C. 33, 
149 S.E. 2d 579. We have, nevertheless, carefully examined the 
charge of the court and find that the court properly gave the conten- 
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tions of the parties from the pleadings and the evidence and we do 
not find prejudicial error. 

~ffirmed. 

MALLARD, C.J., and BRITT, J., concur. 

CHARLES W. GILLIAM AND WIFE, HIGTTIE P. GILLIAM, v. BRUCE 
RUE'FIN AND WIFE, PATJLINE J. RUFFIN; CHARLES RUFFIN AND 

WIFE, JO ANN B. RUFFIN, RUFFIN & EUFFIN REALTY & CON- 
STRUCTION ING., A CORPORATION; R. G. HANCOCK AND WIFE, CORA 
E. BANCOCK; JERRY WILLIAMS AIKI BOFA, INC., A CORPOEATION. 

(Filed 10 July 1968.) 

1. Pleadings 3 18- 
Where the causes of action set up in the complaint do not affect all 

parties, there is a misjoinder of parties and causes of wtion, and a de- 
murrer to the complaint on this ground requires dismissal. G.S. 1-123(1). 

8. Fraud s 9; Fraudulent  C~nveyancss  § 3- 
Where the complaint sets up six causes of action alleging various fraud- 

ulent practices and transactions by several defendants, individual or 
corporate or both, relating to three pieces of realty owned by the plain- 
tiffs, but the causes of action do not affect all the parties to the action, 
the coniplaint is demurrable for misjoinder of parties and causes of action. 

APPEAL by plaintiffs from Crissman, J., 11 March 1968 Session 
GUILFORD Superior Court. 

This is a civil action heard on demurrers to plaintiffs' complaint. 
The complaint contains six causes of action, the allegations of which 
are briefly summarized as follows: 

First cause of action: In  June 1964, plaintiffs owned three pieces 
of property on Julian Street in the city of Greensboro. Plaintiffs are 
approximately 80 years of age and of limited education and busi- 
ness experience. Defendant Bruce Ruffin gained the confidence of 
plaintiffs and, a t  his suggestion, took over the management of their 
business affairs, collected their rents, deducted commissions and re- 
mitted the balance to them. While standing in a fiduciary relation- 
ship to plaintiffs, defendant Bruce Ruffin, acting for himself and the 
other individual and corporate defendants Ruffin, proposed to plain- 
tiffs that they give him and his wife a deed to 830 Julian Street for 
a price of $40,000.00, though he well kncw the property was not 
worth anything like that amount. He was to have transferred to them 
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property on Lamb's Road which he said was worth $13,000.00 with 
a first mortgage thereon of $7,000.00. He, or the corporate defend- 
ant  Ruffin, would make the monthly payments on the Lamb's Road 
property and after the mortgage was paid, begin to pay plaintiffs 
$100.00 per month until the difference between !$13,000.00 and $40,- 
000.00 was paid. Plaintiffs did convey the Julian Street property to 
Ruffin and his wife and the Lamb's Road property subject to the 
mortgage was conveyed to plaintiffs. Defendant Bruce Ruffin and 
all other individual and corporate defendants have defaulted in the 
payments on the mortgage on the Lamb's Road property and no 
payments have been made to plaintiffs on the 830 Julian Street 
property. 

Subsequently defendant Bruce Ruffin, acting for himself, the 
other defendants Ruffin and the corporate defendant Ruffin proposed 
to plaintiffs that they sell him the 902 Julian Street property for 
$40,000.00, knowing i t  was not worth that. Payment was to be made 
by construction of an addition to plaintiffs' residence for which the 
corporate defendant would receive a credit of $5,000.00 and there- 
after the corporate defendant was to make monthly payments of 
$100.00 until the full purchase price was paid. A paper writing was 
given them, but they were assured no recording thereof was neces- 
sary. 

Subsequently another proposal was made by him concerning the 
901 Julian Street property. He "borrowed" this property to use as 
security for a $5,000.00 loan which the corporate defendant Ruffin 
was to repay in twelve months. Plaintiff's were given a deed of trust 
on Best Street Shopping Center securing a $5,000.00 note executed 
by defendant Ruffin. This was a second or third mortgage. The prior 
mortgages have been foreclosed and plaintiffs left with a worthless 
note. 

After obtaining deeds for the three pieces of property on Julian 
Street, defendant Bruce Ruffin, acting for himself and the other de- 
fendants Ruffin and the corporate defendant Ruffin, borrowed a total 
of $23,000.00 on the three pieces of property and a deed of trust was 
recorded for each piece of property securing the noie evidencing the 
indebtedness. At the time of filing of the complaint, payments on all 
three notes were in arrears. 

The defendant Hancock was frequatly in the office of Bruce 
Ruffin, had business dealings with him and the corporate defend- 
ant Ruffin and well knew the transactions between plaintiffs and 
Ruffin. He purported to lend to the corporate defendant $30,000.00 
and as security for the payment thereof received a deed of trust 
covering the Julian Street property subject to the indebtedness 
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thereon. In  order to conceal his participation in the fraud, Hancock 
purportedly placed the loan through another party and required 
the note evidencing the indebtedness to be payable to bearer. 

Pursuant to entreaty of the brother of Charles Gilliam, the 901 
Julian Street property was reconveyed to plaintiffs. 

Subsequently, the defendants Ruffin axd the corporate defendant 
Ruffiin found themselves in serious financial difficulty. They agreed 
with defendant Hancock to convey to him the Julian Street prop- 
erties with other properties owned by them if Hancock would ad- 
vance an additional $12,750.00. Hancock gave Bruce and Charles 
Ruffin an option to repurchase one year later upon payment of 
$83,814.28, this being the amount Hancock had computed a s  due 
him by the Ruffins. Bruce Ruffin informed the plaintiffs that unless 
they reconveyed to him the 901 Julian Street property so he could 
complete the transaction, the deeds of trust would be foreclosed and 
they would lose all three pieces of property. He promised to repay 
Hancock and free their property. They complied, and all three prop- 
erties were conveyed to Hancock. 

By reason of the fraud practiced on plaintiffs the individual de- 
fendants Ruffin, corporate defendant Ruffin and defendants Hancock 
are indebted to plaintiffs in the approxima,te sum of $16,356.62, the 
amount due on the indebtedness on the Julian Street properties, and 
liable jointly and severally for punitive damages in amount of 
$50,000.00. 

Second cause of action: All of the allegations of the first cause 
of action are repeated and added thereto are these: That the deed 
to Hancock and option to Ruffin constituted a securit.~ transaction; 
that of the $83,814.28, $29,549.84 was interest and constituted usury; 
that the corporate defendant Ruffin paid the usurious interest and 
$15,923.01 on principal from a s d e  of some property; that subse- 
quently another $2,000.00 was paid on the option agreement; that 
the corporate defendant Ruffin is entitled to recover from the Han- 
cocks some $66,767.58 by reason of usurious interest charged and 
paid; that by reason of this liability of the Hancocks to the cor- 
porate defendant RufJin, the option agreement has been satisfied; 
that the corporate defendant Ruffin should recover of Hancock an 
additional sum of $30,426.15, the overage after applying usurious 
interest to obligation; that plaintiffs can assert the claim of usury 
because by such usurious charges the defendants Hancock have 
wrongfully retained property which in equity belongs to plaintiffs. 

Third cause of action: Repeats the allegations of the first cause 
of action with respect to the transactions between plaintiffs and 
Ruffin and Ruffin and Hancock and asks that the court reform the 
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option agreement to show due thereon some $18,000.00 and upon pay- 
ment thereof require defendants Hancock to execute a deed to 
Charles and Bruce Ruffin; that the individual defendants Ruffin be 
declared trustees for plaintiffs of the Julian Street properties and 
required to execute deeds therefor to plainti&; that the court assess 
$50,000.00 punitive damages against the 3ancocks, $50,000.00 puni- 
tive damages against the individual and corporate defendants Ruffin, 
and that the court assess as damages a suficient amount to pay off 
the indebtedness on the Julian Street properties. 

Fourth cause of action: Alleges that a t  the time the corporate 
defendant Ruffin conveyed 16 tracts of land to defendants Han- 
cock, i t  was insolvent and indebted to plaintiffs in the amount of 
some $16,000.00; that defendants Hancock had knowledge of such 
insolvency and that the purpose of the conveyance was to defraud 
creditors. Plaintiffs ask that the conveyance to defendants Hancock 
be declared void and that all properties purportedly conveyed to 
defendants Hancock by Ruffin be subjected to the lien of any judg- 
ment in favor of plaintiffs against individual and corporate defend- 
ants Ruffin except the Julian Street properties. 

Fifth cause of action: Alleges that 11 tracts of land were con- 
veyed to defendant Williams by McLean and wife; that McLean 
and wife held a note of corporate defendant Ruffin secured by deed 
of trust; that foreclosure was imminent; that defendant Ruffin ob- 
tained sufficient funds to satisfy the deed of trust and directed that 
conveyance be made to Williams; that a t  the time the corporate 
defendant was insolvent and indebted to plaintiffs and plaintiffs ask 
that the deed be set aside and that property subjected to the lien of 
any judgment obtained by plaintiffs against corporate defendant 
Ruffin. 

Sixth cause of action: That  seven tracts of land included in 
the security instrument to the McLeans were conveyed by them to 
defendant BOFA, Inc. a t  the direction of Bruce RuEn and for the 
purpose of defrauding creditors a t  a time when corporate defendant 
R a n  was insolvent and indebted to plaintiffs. Plaintiffs ask that 
this conveyance be set aside and the seven tracts subjected to the 
lien of any judgment obtained by plaintiffs. 

Defendants Hancock, defendant Williams, defendants Ruffin and 
defendant BOFA, Inc. each filed a written demurrer to the complaint. 
The demurrers of defendants Hancock, defendant Williams, and de- 
fendant BOFA, Inc., were allowed and the action dismissed as b 
them. The demurrer of defendants Ruffin was allowed, but the court 
in its discretion, aIIowed plaintiffs to amend their complaint as to de- 
fendants Ruffin and the corporate defendent Ruffin. From the judg- 
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ment entered, plaintiffs appealed. After judgment, settlement was 
made with defendant BOFA, Inc., and plaintiffs took a voluntary non- 
suit as  to it. 

David M. Clark and Fred M. Upchurch for plaintiff appellants. 
David I. Smith for individual defendants R u f i n  and corporate 

defendant Rufin, appellees. 
Hoyle, Boone, Dees & Johnson by  J. Sam Johnson, Jr., for de- 

fendants Hancock, appellees. 

MORRIS, J. The sole question presented by this appeal is whethar 
there is a misjoinder of parties and causes of action. 

G.S. 1-123 provides that several causes of action may be united 
in the same complaint where they all arise out of "1. The same 
transaction, or transaction connected with the same subject of ac- 
tion." 

Assuming arguendo that the six separately stated causes of ac- 
tion meet this provision of the statute, they do not comply with that 
portion of the statute providing as follows: "But the causes of ac- 
tion so united must all belong to one of these classes, and, except in 
actions for the foreclosure of mortgages must affect all the parties 
to the action, and not require different places of trial, and must be 
separately stated." (Emphasis supplied.) 

The first cause of action asks for damages for fraud against de- 
fendants Ruffin. This cause of action does not affect defendant Wil- 
liams or defendant BOFA. The second cause of action is for fraud and 
for usury. It asks that the corporate defendant Ruffin recover an 
amount representing usurious interest from Hancock. This cause of 
action does not affect either Williams or BOFA and the recovery 
sought is against one defendant in favor of another defendant. The 
third cause of action is to reform an option agreement affecting de- 
fendants Ruffin and Hancock, to require Hancock to execute a deed 
to the Julian Street property to plaintiffs, to have individual de- 
fendants R a n  declared trustees thereof for plaintiffs, and to re- 
quire individual dcfendants Ruffin to cxecute deeds for the prop- 
erty to plaintiffs. Plaintiffs also seek punitive damages against de- 
fendants Hancock and individual and corporate defendants Ruffin. 
This cause of action does not affect Williams or BOFA. 

The fourth cause of action is to declare void all deeds giving de- 
fendants Hancock any interest in the Julian Street properties, to 
impress a trust on the Julian Street properties in favor of plaintiffs, 
and to subject other properties conveyed by defendants RufFin to 
defendants Hancock to the lien of any judgment obtained in favor 
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of plaintiffs against individual and corporate defendants RuEn. 
This cause of action does not affect either Williams or BOFA. 

The fifth cause of action is to declare void a deed to Williams 
conveying 11 tracts of land (not including the Julian Street prop- 
erties), to declare the corporate defendant Ruffin the owner of the 
11 tracts of land, and to subject these tracts to the lien of any 
judgment in favor of plaintiffs against corporate defendant Ruffin. 
This cause of action does not affect BOFA, or the individual defend- 
ants Ruffin, or defendants Hancock. 

The sixth cause of action alleges a conveyance to BOFA, Inc. of 
7 tracts of land (not including the Julian Street properties) a t  the 
direction of defendants Ruffin a t  a time when defendants Ruffin were 
insolvent and indebted to plaintiffs. It asks for "relief in accordance 
with the law and facts as  shall be found by the court and jury, and 
in accordance with the cause or causes of action as stated herein as  
shall be found by the court to be appropriate". This cause of action 
does not affect defendants Hancock or defendant Williams. 

It is readily apparent that  the causes of action do not affect all 
parties. There is, therefore, misjoinder of parties and causes of ac- 
tion. The demurrers were properly sustained and the action dis- 
missed as to defendants Hancock, Jerry Williams, and BOFA, Inc. 
Kearns v. Primm, 263 N.C. 423, 139 S.E. 2d 697. The action of the 
trial court in allowing plaintiffs to amend their complaint as to the 
individual defendants Ruffin and the corporate defendant Ruffin is 
not before us since those defendants did not appeal therefrom. 

Affirmed. 

CAMPBELL and BRITT, JJ., concur. 

D,4NIEL W. WILLIAMS, ADMINISTEATOR OF THE ESTATE OF JAMES DANIEL 
w I r m A w s ,  v. CALVIN COOLIDGE HALL AND DUBOSE LUMBER 
CORPORATION. 

(E'iled 10 July 1968.) 

1. Negligence 3 26- 
A motion for jud-ment of nonsuit on the ground of contributory neg- 

ligence will be granted only when plaintiff's own evidence, taken in the 
light most favorable to him, so clearly establishes the facts necessary to  
show contributory negligence that no other conclusion can be reasonably 
drawn therefrom. 

2. Trial § 21- 
Upon motion to nonsuit, plaintiff's evidence is taken as true and con- 
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sidered in the light most favorable to him, giving him the benefit of every 
fact and inference of fact pertaining to the issue which may be reason- 
ably deduced from the evidence, and defendant's evidence which tends to 
impeach or contradict plaintis's evidence is not considered. 

3. Same-- 
Discrepancies and contradictions even in piaintiff's evidence are matters 

for the jury and not the judge. 

4. Negligence 5 26-- 
The burden of proof on the issue of contributory negligence is upon de- 

fendant. 

5. Automobiles 5 76-- 
Plaintiti adminislmtor's evidence tending to show that defendant's 

disabled tanker truck was standing in his intestate's lane of travel a t  night 
without lights or flares, in violation of G.S. 20-IBl(a), that there was a 
slight drizzle-like rain a t  the time of the accident, that the intestate's ve- 
hicle collidcd into the rear of the truck, killing the intestate and his three 
companions, that the posted speed limit on the rural paved road was 55 miles 
per hour, and that tlie truck could not be seen a t  a distance of more than 
50 to 80 feet away, is held insufficient to disclose contributory negligence 
on the part of plaintiff's intestate as  a matter of law. 

APPEAL by plaintiff from Canaday, J., February 1968 Civil Ses- 
sion of HARNETT Superior Court. 

This is a civil action instituted by plaintiff administrator against 
t,he defendants to recover for the wrongful death of plaintiff's in- 
testate who was killed in a collision between a 1963 ChevroIet au- 
tomobile operated by plaintiff's intestate and a 1958 Chevrolet 
tanker truck owned by the corporate defendant and operated by the 
individual defendant. 

In his complaint, plaintiff alleges that on 8 August 1966, at 
around 9:15 p.m., his 22-year-old intestate was operating a 1963 
Chevrolet in a southerly direction on rural paved road 1446 in 
Sampson County; that a t  said time and place, defendant Hall had 
stopped the corporate defendant's tanker truck on the southbound 
lane of the pavement of said road and had left the truck parked on 
the highway with no lights or flares, in violation of G.S. 20-161(a) ; 
that plaintiff's intestate ran into said truck and was killed in- 
stantly; that his death was proximately caused by the negligence 
of the defendants. 

In their answer, defendants admit that the corporate defendant 
owned said truck, that defendant Hall was operating the same as 
the agent or servant of the corporate defendant, and that defendant 
Hall stopped the truck on a portion of the pavement of said public 
road. The answer further avers that the electrical system on the 
truck suddenly failed, that the driver was unable to remove the 
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truck from the pavement onto the shoulder of the highway, that the 
truck contained approximately 1,000 gallons of fuel oil in its tank 
weighing some 8,000 pounds, and that the truck and its load weighed 
approximately 13,000 pounds. The answer also alleges that there 
were several five-inch or six-inch reflectors on the rear of the truck; 
that after i t  stopped, defendant Hall placed a two-cell flashlight on 
the rear of the truck, then left and went several hundred yards to a 
service station to obtain help. Defendants allege that plaintiff's in- 
testate was contributorily negligent in many respects, including ex- 
cessive speeding, not keeping a proper lookout, and not keeping his 
vehicle under proper control. 

Plaintiff's evidence most favorable to him tended to show: That 
around 9:00 p.m., plaintiff's intestate stopped a t  a service station 
approximately one mile from where the wreck took place; that he 
was accompanied by another man and two girls and purchased four 
soft drinks, after which he drove off in the direction of the site of 
the wreck; that intestate appeared to be normal a t  the time, and he 
drove off from the store in a normal manner. A witness a t  the store 
testified that he left the store about fifteen minutes after intestate 
left and that he passed by the wrecked vehicles. The investigating 
patrolman testified that rural paved road 1446 was a secondary 
road, paved with coarse asphalt, and was nineteen feet wide a t  the 
site of the wreck; that he arrived a t  the scene a t  about 9:45 p.m., at 
which time he found the oil truck sitting in the southbound traffic 
lane; that the Chevrolet convertible was sitting behind the tanker 
and plaintiff's intestate and his three companions were all dead; that 
there were no flares on the highway to the rear of the truck and no 
lights on the truck were burning. He further testified that there was 
a slight drizzle-like rain a t  the time of his investigation and that i t  
was very dark a t  9:00 that night; that the posted speed limit a t  the 
site was 55 miles per hour. 

Another witness for plaintiff testified that he had occasion to 
pass the disabled truck about 9:00 p.m., before the wreck occurred; 
that he was driving south a t  about 30 miies per hour and had his 
lights on low beam; that i t  was drizzling rain; that there were no 
lights on or flares about the truck, and that he did not see the truck 
until he was about "50 to 75 to 80 feet" from it. H e  testified that 
when he was "right on it" he discovered two or three little re- 
flectors. 

Defendants' motion for judgment as  of involuntary nonsuit a t  
the conclusion of plaintiff's testimony was denied but was allowed 
a t  the conclusion of all the testimony. From judgment entered thereon, 
plaintiff appealed. 
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D. K. Stewart and Bryan, Bryan & Johnson by Robert C. Bryan, 
Attorneys for plaintifJ appellant. 

Holland & Poole by R. Maurice Holland, Butler & Butler by 
Edwin E. Butler, and Morgan & Jones by Robert B. Morgan, At- 
torneys for defendant appellees. 

BBITT, J. TWO questions are presented for our determination: 
(1) Was the evidence offered by plaintiff sufficient to make out a 
case of actionable negligence against the defendants? (2) Did the 
plaintiff's evidence, considered in the light most favorable to him, 
show that plaintiff's intestate was contributorily negligent as a mat- 
ter of law? 

In their brief and argument on this appeal, defendants apparently 
have conceded, and we agree, that there was sufficient evidence of 
negligence on the part of defendant Hall to take that issue to the 
jury. Plaintiff alleged that defendants violated the provisions of 
G.S. 20-161(a), and the evidence was more than sufficient to sup- 
port the allegation. 

Defendants contend, however, that their motion for nonsuit was 
properly allowed on the grounds that plaintiff's intestate was guilty 
of contributory negligence as a matter of law, and this contention 
is the principal question presented by this appeal. 

I n  Bass v. McLamb, 268 N.C. 395, 150 S.E. 2d 856, in an opinion 
written by Branch, J., the following was said: 

"We recognize the well-established rule that 'A motion for judg- 
ment of nonsuit on the ground of contributory negligence will 
be granted only when plaintiff's own evidence establishes the 
facts necessary to show contributory negligence so clearly that 
no other conclusion can be reasonably drawn therefrom.' John- 
son v. Thompson, Inc., 250 N.C. 665, 110 S.E. 2d 306." 

In Galloway v. Hartman, 271 N.C. 372, 156 S.E. 2d 727, we find 
the following: 

"Nonsuit on the ground of contributory negligence should be 
aIlowed only when plaintiff's evidence, taken in the light most 
favorable to him, so clearly establishes the defense that no 
other reasonable inference or conclusion can be drawn there- 
from. Waters v. Harris, 250 N.C. 701, 110 S.E. 2d 283; Hood 
v. Coach Co., 249 N.C. 534, 107 S.E. 2d 154. Further, nonsuit 
on the ground of contributory negligence should be denied if 
diverse inferences upon the question are permissible from plain- 
tiff's proof. Wooten v. Russell, 255 N.C. 699, 122 S.E. 2d 603." 

At the trial of this action, evidence was introduced by plaintiff 
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and the defendants, the motion for nonsuit being allowed a t  the close 
of all the evidence. Defendants stress the evidence of excessive speed 
on the part of plaintiff's intestate and contend that the judgment 
was justified primarily on the showing of excessive speed. 

It is well established in this jurisdiction that upon motion to 
nonsuit, the plaintiff's evidence is taken as true and considered in 
the light most favorable to him, giving him the benefit of every 
fact and inference of fact pertaining to the issues which may be rea- 
sonably deduced from the evidence, and defendant's evidence which 
tends to impeach or contradict plaintiff's evidence is not considered. 
It is elementary that  discrepancies and contradictions even in plain- 
tiff's evidence are matters for the jury and not the judge. Greene v. 
Meredith, 264 N.C. 178, 141 S.E. 2d 287. 

The burden of proof on t,he issue of contributory negligence is on 
the defendants. They contend that  plaintiff's intestate was either 
exceeding the maximum speed limit or was driving faster than was 
reasonable and prudent under the conditions existing. Although there 
was elicited from plaintiff's witnesses evidence that would infer ex- 
cessive speed, we are of the opinion that plaintiff's evidence did not 
show excessive speed or other negligence on the part of plaintiff's 
intestate sufficiently to constitute contributory negligence as a mat- 
ter of law. 

We hold that upon the evidence presented by plaintiff in the 
trial of this action, he was entitled to have the issues answered by 
the jury. The judgment of the Superior Court is 

Reversed. 

CAMPBELL and MORRIS, JJ., concur. 

REDEVELOPMENT COlLIMISSION OF HIGH POINT v. GUILPORD 
COUNTY AND CITY O F  HIGH POINT. 

(Filed 10 July 1968.) 
1. Taxation 34- 

A taxpayer may maintain an action to restrain the levy of a tax on the 
ground that the tax itself is illegal or invalid or that the tax is for :ID 

illegal or unauthorized purpose. 

2. Taxation 19- 
Exemptions from taxation are to be strictly construed. 

3. Municipal Corporations a 4- 

The purpose of the Urban Redevelopment Act, G.S. 160-454 et seq., is 



N.C.App.1 SPRING SESSION, 1968. 513 

to promote the health, safety, morals and general welfare of the citizens 
of municipalities by abolishing blighted areas. 

4. Same; Taxation SS 19, 21- 
A municipal redevelopment commission created pursuant to the Urban 

Redevelopment Act. G.S. 160-454 ct sey., is a municipal corporation within 
the meaning of Art. V, Q: 5, North Carolina Constitution, and non-income 
producing pro~~erty held by it  is therefore exempt from county or munici- 
pal ad valorem taxation, but income producing property held by a munici- 
pal redel-elopmcnt commission is subject to ad valorem taxation. 

APPEAL from May, S.J., GUILFORD County Superior Court, High 
Point Division, April 1968 Regular Session. 

In this case the plaintiff seeks to enjoin Guilford County and the 
City of High Point from collecting ad valorem taxes on property 
held by the plaintiff for redevelopment purposes. The defendants de- 
murred to the complaint. Each demurrer was sustained for failure to 
state a cause of action, for that the plaintiff' is not exempt from ad 
valorem taxes as a matter of law. 

Plaintiff alleges that i t  is a body corporate and politic and is a 
Redevelopment Commission duly created, organizcd and existing 
under and pursuant to the provisions of G.S. 160-454, et seq. known 
as the "Urban Redevelopment Law." Plaintiff further alleges that 
i t  is now engaged in the execution of a rcdevelopmcnt plan within 
the City of High Point and that pursuant thereto i t  has acquired 
four different types of real property: (1) improved income-produc- 
ing property, (2) improved non-income producing property, (3) un- 
improved income-producing property, (4) unimproved non-income 
producing property. Plaintiff asserts that its real property is exempt 
from ad valorem taxation under and pursuant to the provisions of 
G.S. 105-296, and that the defendants have illegally assessed and 
levied and are attempting to collect ad valorem taxes upon this real 
estate. Plaintiff seeks to enjoin the defendants from collecting ad 
valorem taxes on this property. 

Each demurrer asserts that the complaint does not state facts 
sufficient to constitute a cause of action, for: (1) that the plaintiff 
is not exempt from ad valorem taxes under G.S. 105-296, and (2) 
that plaintiff has not exhausted its administrative remedies and has 
failed to comply with the requirements of G.S. 105-40 (G.S. 105-40 
obviously is not applicable and each of the defendants must have 
intended to refer to G.S. 105-406.) 

Haworth, Riggs, Kuhn and Haworth by John Haworth and 
Walter W. Baker, Jr., Attorneys for plaintiff appellant. 

David I. Smith, Attorney for Guilford County, defendant ap- 
pellee. 
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CAMPBELL, J. At the outset we are confronted with the ques- 
tion as to whether a justiciable question is presented. Development 
Co. v. Braxton, 239 N.C. 427, 79 S.E. 2d 918. 

"The remedy of injunction is available to a taxpayer when a tax 
levy or assessment, or some part thereof, is challenged on the ground 
(1) the tax or assessment is itself illegal or invalid, or (2) for an 
illegal or unauthorized purpose." W y n n  u. Trustees, 255 N.C. 594, 
599, 122 S.E. 2d 404. If the property of the plaintiff in the instant 
case is exempt from taxation as alleged by the plaintiff, then tho 
remedy sought herein is available. 

G.S. 105-281 provides: "All property, real and personal, within 
the jurisdiction of the State, not especially exempted, shall be sub- 
ject to taxation." 

Plaintiff in this case recognizes this doctrine but asserts that its 
property is exempt under the provisions of (1) G.S. 105-296 which 
exempts "real property lawfully owned and held by " " " cities," 
and (2) N. C. Const. art. 5, $ 5 which provides: "ProperCy exempt 
from taxation. -Property belonging to the State, counties and mu- 
nicipal corporations shall be exempt from taxation. " " " No tax- 
ing authority other than the General Assembly may grant exemp- 
tions, and the General Assembly shall not delegate the powers ac- 
corded to i t  by this section." 

"In order to come within the constitutional orbit of tax exemp- 
tion, a corporation must be an instrumentality, an agent, a depart- 
ment, or an arm of the State in the sense of being a t  least a subordi- 
nate branch of the State government or of a local subdivision thereof 
and subject to governmental visitation and control, so that ordi- 
narily the interests and franchises pertaining to the corporation are 
either the exclusive property of the government itself or are under 
the exclusive control of some agency or political subdivision thereof." 
Coastal Highway v. Turnpike Authority, 237 N.C. 52, 64, 74 S.E. 2cl 
310. 

"Taxation is t,he rule and exemption the exception. The rule has 
repeatedly been laid down by this Court, the exemptions from tax- 
ation are to be strictly construed." Benson v. Johnston County, 209 
N.C. 751, 185 S.E. 6. This case held that where land was bought by 
a municipality to protect the town's tax liens and with the purpose 
of holding i t  until i t  could be sold as any private individual purchaser 
might have done, such property was taxable by the county. Taxation 
of real estate owned by a municipality for purposes not directly con- 
nected with the governmental functions of the municipality has been 
sustained in numerous instances. The divergent views of the law upon 
this subject were fully set forth in the case of Warrenton v. Warren 
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County, 215 N.C. 342, 2 S.E. 2d 463, where Justice Schenck wrote 
an opinion, Chief Justice Stacy wrote a concurring opinion, and 
Justices Barnhill and Winborne concurred in a concurring opinion, 
and Justice Clarkson wrote a separate concurring opinion and Jus- 
tices Devin and Seawell each wrote a dissenting opinion. The law 
on this now seems to be established. See Winston-Salem v. Forsyth 
County, 217 N.C. 704, 9 S.E. 2d 381. Thus, even a municipality does 
not have an absolute exemption. 

I n  the instant case one question to be determined is whether the 
plaintiff is a municipal corporation; because if not, i t  will have no 
exemption. 

In  Wells v. Housing Authority, 213 N.C. 744, 197 S.E. 693, the 
Court was called upon to construe a Housing Authority created 
under the Housing Authorities Act, G.S. 157-1, et seq. The Court 
said : 

"It is not questioned that i t  is a proper function of government 
to promote the health, safety, and morals of its citizens. The 
Housing Authorities Act depends for its validity, as a proper 
exercise of governmental authority, upon its declared objective 
in removing a serious menace to society, not disconnected with 
political exigency, in the populous areas to which i t  applies. 

It differs in one particular from the usual type of municipality 
-the ownership of the instrumentalities by which the public 
purpose is to be served. But we cannot see that such ownership 
detracts from the public or municipal character of the agency 
employed. * * * 
The State cannot enact laws, and cities and towns cannot pass 
effective ordinances, forbidding disease, vice, and crime to enter 
into the slums of overcrowded aweas, there defeating every pur- 
pose for which civilized government exists, and spreading in- 
fluences detrimental to law and order; but experience has shown 
that this result can be more effectively brought about by the 
removal of physical surroundings conducive to these conditions. 
This is the objective of the act, and thesc are the means by which 
i t  is intended to accomplish it." 

The Court thcn proceeded to hold that this agency was a mu- 
nicipal corporation within the meaning of the provisions of the Con- 
stitution and that, as such a municipality, its property was exempt 
from State, county, and municipal taxation. 

Thereafter, the Legislature amended the Housing Authorities Act 
to make i t  apply to rural areas in addition to urban areas. The va- 
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lidity of such a rural area housing authority was tested and the 
Court held i t  valid in the case of Mallard v. Housing Authority, 221 
N.C. 334, 20 S.E. 2d 281. 

In the instant case, the Legislature has enacted G.S. 160-454, el 
seq., known as the "Urban Redevelopment Law." This enactment of 
the Legislature has for its general purposes and policies the same ob- 
jectives as the Housing Authorities Act, namely: to promote the 
health, safety, morals, and general welfare of the citizens by abol- 
ishing blighted areas. This act was held constitutional and the di- 
vergent views pertaining thereto are set out in Redevelopment Com- 
mission v. Bank, 252 N.C. 595, 114 S.E. 2d 688. 

While there are differences between a Housing Authority and an 
Urban Redevelopment Commission as pointed out by the defend- 
ants; nevertheless, when one looks a t  the gencral overall purpose to 
be accomplished, as  shown by the acts themselves, one tracking the 
other, we conclude that there is no distinction between the genersl 
principles and policies of the two enactments insofar as pertinent to 
this matter. If a Housing Authority is a municipal corporation and 
exempt from ad valorem taxes as held in Wells v. Housing Authority, 
supra, then i t  follows, and we so hold, that a Redevelopment Com- 
mission is, likewise, a municipal corporation and exempt from ad 
valorem taxation. 

Just as any other municipal corporation, however, is to be taxed 
for property held by i t  for purposes other than governmental as  
previously pointed out in this opinion, we hold that the plaintiff in 
the instant case is to be taxed for those properties which are held 
by it for income production pending disposal thereof. In other words, 
the properties owned by the plaintiff, both improved and unim- 
proved, from which income is being derived are subject to ad valorem 
taxes by the defendants. It is only the non-income producing prop- 
erties, both improved and unimproved, which are to be exempt from 
taxation. Compare Seminary, Inc., v. Wake County, 251 N.C. 775, 
112 S.E. 2d 528. 

Reversed. 

BRITT and MORRIS, JJ., concur. 
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LOUISE SAYRE v. PAULINE WATKINS THOMPSON, ABE SAYRE ABD 

CIIARLWS BRYAN COX 
AND 

WADE H. THOMPSON v. PAULINE WSTKINB THOMPSON, ABE SAYRE 
AND CHARLES BRYAN COX. 

(Filed 10 July 1968.) 

1. Automobiles 3 1- 
While a motorist faced with a green light is warranted in moving into 

the intersection unless the circumstances a x  such a s  to indicate caution 
to a person of reasonable prt~denre, the dutx rests upon him to maintain 
n reasonable and proper lookout for other vehicles in  or approaching the 
intersection. 

2. Same- 
The amber or yellow light cautions the operator of a vehicle that a 

red light is about to appear and th2t it  is hazardous to enter the inter- 
section, and it affords to those who have entered or are entering the in- 
tersection on the green light the opportunity to proceed through the in- 
tersection before the crossing traffic is invited to enter. 

3. Automobiles 3 67- 
Evidence tending to show that the automobile in which plaintiff was a 

passenger was faced with a green light as  it approached the intersection 
from a westward direction, that just as  it erltered the intersection the 
light turned to yellow. and that defendant, wha had stopped for the red 
light or1 the north side of the intersection, drove into the intersection 
and struck the rear left fender of plaintiff's automobile as  it  was approxi- 
12ately in the center of the intersection, is held sufficient to  take the issue 
of defendant's negligence to the jury. 

APPEAL in each case by defendant Charles Bryan Cox from Hall, 
J., November 1967 Civil Session, Superior Court of COLUMBUS 
County. 

These two civil actions were consolidated by consent of the 
parties for trial. They arise out of a collision on 20 October 1965 
between a 1957 Pontiac automobile owned by the defendant Abe 
Sayre and operated by the defendant Pauline Watkins Thompson 
and a 1965 Buick automobile owned and cperated by the defendant 
Charles Bryan Cox. 

Plaintiff in each case is seeking to recover damages for injuries 
sustained in the collision. 

The plaintiff in each case was a passenger in the Pontiac auto- 
mobile owned by defendant Abe Sayre and operated by defendant 
Pauline Watkins Thompson. 

In  the case in which Louise Sayre is plaintiff the court submitted 
and the jury answered the following issues: 

"(1) Was the plaintiff Louise Sayre injured by the negligence 
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SAYRE V. THOMPSON AND TEIOM~SON 2). THOMPSON. 

of the defendant Pauline Watkins Thompson, agent of Abe 
Sayre, as alleged in the Complaint? 

ANSWER: No. 

(2) Was the plaintiff Louise Sayre injured by the negligence 
of the defendant Charles Bryan Cox, as alleged in the Com- 
plaint? 

ANSWER: Yes. 

(3) If so, what amount of damages, if any, is plaintiff Louise 
Sayre entitled to recover? 

ANSWER: $3,000.00." 

In  the case in which Wade H. Thompson is plaintiff the court 
submitted and the jury answered the following issues: 

"(I) Was the plaintiff, Wade H. Thompson, injured by the 
negligence of the defendant Pauline Watkins Thompson, agent 
of Abe Sayre, as alleged in the Complaint? 

ANSWER: NO. 

(2) Was the plaintiff, Wade H. Thompson, injured by the neg- 
ligence of the defendant Charles Bryan Cox, as alleged in the 
Complaint? 

ANSWER: Yes. 

(3) If so, what amount of damages, if any, is plaintiff, Wade 
H. Thompson, entitled to recover? 

ANSWER: $3,500.00." 

Judgment that plaintiff Louise Sayre have and recover of the 
defendant Charles Bryan Cox the sum of $3,000 and costs was en- 
tered in the Sayre case. Judgment that plaintiff Wade H. Thompson 
have and recover of the defendant Charles Bryan Cox the sum of 
$3,500 and costs was entered in the Thompson case. Defendant Cox 
excepted to each judgment and appealed. 

Powell & Powell by Frank M. Powell for plaintiffs Louise Sayre 
and Wade H. Thompson, appellees. 

Henry & Henry b y  Everett L. Henry for defendant Charles Bryan 
Cox, appellant. 

MALLARD, C.J. Defendant Cox contends that the trial court. 
committed error in failing to allow his motions a t  the close of the 
plaintiffs' evidence and again a t  the close of all the evidence for 
judgment of nonsuit. 

Much of defendant's brief is related to the negligence of the de- 
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fendant Mrs. Thompson. There was ample evidence requiring sub- 
mission to the jury of the issue as to the negligence of the defendant 
Thompson, and the jury answered that issue in the negative after 
the charge of the court, to which there was no exception. 

The main question presented on these appeals is whether the evi- 
dence offered by plaintiffs considered in fhe light most favorable to 
them was sufficient to warrant submission thereof to the jury as to 
the alleged actionable negligence of the defendant Charles Bryan 
Cox. 

The evidence against the defendant Cox, taken in the light most 
favorable to the plaintiffs as we are required to do, tends to show 
that on 20 October 1965 the plaintiffs were riding in the automobile 
of Abe Sayre operated by the defendant Pauline Watkins Thompson 
eastwardly on Washington Street in the Town of Whiteville. Traffic 
was controlled a t  the intersection of Washington Street with High- 
way #701 by an electric traffic control signal which was suspended 
over the center of the intersection. As the Sayre automobile ap- 
proached the intersection, i t  was faced with a green light and just 
a s  i t  entered the light turned to yellow. At that, time there was a red 
light facing the defendant Cox who was stopped for the red light on 
the north side of the intersection on Highway #701 headed South. 
As the Sayre automobile proceeded through the interscction on the 
yellow light, the defendant Charlcs Bryan Cox operated his auto- 
mobile into the intersection and struck the left rear fender of the 
Sayre automobile with the front portion of his autonobile. This col- 
lision occurred approximately in the center of the intersection. 

The plaintiffs alleged, among other things, that the defendant 
Charles Bryan Cox failed to keep a proper lookout. 

The evidence taken in the light most favorable to the plaintiffs 
would permit, although not require, the jury to find that the defend- 
ant  Cox entered the intersection on a red light while the Sayre au- 
tomobile was proceeding through the intersection on a yellow light, 
that the defendant Cox failed to keep a proper lookout by failing to 
see that the Sayre automobile was already in the intcrsection be- 
fore he entered and that such failure was the proximate cause of 
the collision and injuries sustained by the plaintiffs, and that no 
collision would have occurrcd if thp defendant Cox had been keep- 
ing a reasonably careful lookout for the ochicle already in, and in 
the process of crossing, the intersection. 

The defendant contends he was faced with a green light, and it 
is true that if faced with a green light a driver is warranted in mov- 
ing into the intcrsection, unless the circumstances are such as to in- 
dicate caution to one of reasonable prudence. Even thouqh the driver 
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is faced with a green light, however, the duty rests upon him to main- 
tain a reasonable and proper lookout for other vehicles in or ap- 
proaching the intersection. Hyder v. Battery Co., Inc., 242 N.C. 553, 
89 S.E. 2d 124. The meaning of the amber or yellow light is that it 
cautions but not in the positive tones of the red light. It warns the 
operator of a vehicle that a red light is about to appear and that it 
is hazardous to enter the intersection. However, i t  affords those who 
have entered or are entering on the green light the opportunity to 
proceed through the intersection before the crossing traffic is invited 
to enter. Wilson v. Kennedy, 248 N.C. 74, 102 S.E. 2d 459; Jones 
v. Holt, 268 N.C. 381, 150 S.E. 2d 759. 

The evidence in this case is distinguished from Jones v. Schaffer, 
252 N.C. 368, 114 S.E. 2d 105, the case cited and relied on by the 
appellant. In the Schaffer case the uncontradicted evidence was to 
the effect that the traffic signal was red when Mrs. Schaffer ap- 
proached and entered the intersection. In  the instant case the evi- 
dence is contradictory. 

We are of the opinion and so hold that the evidence for the plain- 
tiffs when taken in the light most favorable to them required sub- 
mission of the case to the jury to determine the facts. 

The defendant also contends that the trial court committed er- 
ror in refusing to set the verdict aside as being contrary to the weight 
of the cvidence and law and in failing lo enter judgment notwith- 
standing the verdict. These have been carefully considered and are 
found to be without merit. 

I n  the trial we find 
No error. 

BROCK and PARKER, JJ., concur. 

THOMAS B. WOODY AND WIFE, BEATRICE S. WOODY, V. W. M. CLAY- 
TON AND WIFE, LAURA SWANSON CLAYTON. 

(Filed 10 July 1968.) 
1 .  Dedication 1- 

Dedication of an easement may be nmde by express language, reserva- 
tion, or by conduct showing an intention to dedicate, which conduct may 
operate as  an express dedication, as  where land is sold by reference to 3 
plat showing streets, alleys, or parks or where such a plat is referred to 
in the negotiations for the sale of land. 

2. Samc- 
Where defendant contracted to purchase a lot from plaintiff before an 
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unrecorded plat was prq~arcd showing a strcet adjacent to the lot pur- 
chased as  being extended through the remaining portion of plaintiff's 
tract, defendant can claim no express dedication of an easement to  have 
tile street opened through the remainder of plaintitr's land by reason of 
the plat. 

3. Same-- 
Where defendant contracted to purchase a lot from plaintiff in 1940, 

defendant may not now show an impliccl dedication of an eascment to 
have a street adjacent to the lot extended through plaintiff's remaining 
land by tcslirnony of oral statements made to defendant by plaintiff when 
the contract was ~n tc rcd  and thereafter of plans to subdivide the remnin- 
1ng land and to extend the street in question. 

APPEAL by defendants from McKinnon, J., 12 February 1968 
Session PERSON Superior Court. 

Plaintiffs own a tract of land in the TOWE of Roxboro lying along 
the west side of North Main Street. On 22 August 1935 plaintiffs 
caused a survey and plat to be made subdividing into residential lots 
the portion of said tract which 5ordered on North Main Street; 
these lots varied in depth from about 200 feet to about 240 feet. In 
addition to the lots three streets were laid out extending from North 
Main Street in a westerly direction for distances equal to the depth 
of the lots; one of these streets was named Woody Street. This plat 
of 22 August 1935 was duly recorded. 

On 34 December 1940 plaintiffs entered into a contract with de- 
fendants for the sale and purchase of a rectangular lot of the dimen- 
sions 200 by 100 feet. The contract, in part, described the lot ss 
follows: ". . . adjoining the rear ends of a number of the front 
lots of said Burch property, map and subdivision prepared by T. C.  
Brooks, August 22, 1935, and lying south of and fronting on a pro- 
posed extension of Woody Street, on which street when so extended 
said lot will front 100 feet, and i t  will have a depth of 200 feet." Also 
in the contract the plaintiffs reserved the right to vary the course of 
Woody Street in the following language: "The right is reserved in 
extending said street to deflect either to the right or to the left, as 
the vendors may elect, but in any case said lol will be SO laid off as 
to front 100 feet thereon, and extend 200 feet to the rear." 

On 8 October 1941 plaintiffs caused n survey and a plat to be 
made subdividing the remaining portion of the tract of land into 
residential lots; the scale of the 1941 plat and the scale of the 1935 
plat are the same, and the 1941 plat shows the streets, including 
Woody Street, extended to the full depth of the tract of land. This 
1941 plat was never recorded and none of the streets were opened 
nor were any lots sold with reference to it. 

On 18 March 1948, defendants having completed the payments 
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required by their 1940 contract with plaintiffs, a decd was executed 
conveying to defendants the 100 X 200 foot, lot contracted for. The 
deed described the lot by metes and bounds, the front line being de- 
scribed as follows: "thcnce South 45" East 100 feet along south side 
of proposed extension of Woody Street to iron stake the point sf 
beginning." 

Woody Street is an unimproved street but is open from North 
Main Street to a depth extending the entire 100 foot frontage of 
defendants' lot. The remainder of the streets and lots shown on the 
unrecorded 1941 map have not been developed and plaintiffs do not 
intend to proceed with the additional subdivision. Defendants have 
complained to plaintiffs that they have an easement to have Woody 
Street open the full depth of the plaintiffs7 tract of land as shown 
on the unrecorded 1941 map. 

Plaintiffs instituted this action to remove the cloud from their 
title. Defendants counterclaimed, alleging that plaintiffs have caused 
s total destruction of their easement across the remaining portion of 
plaintiffs' tract of land, and seek actual and punitive damages. 

Upon trial plaintiffs offered evidence to establish their title to 
the tract of land in question and rested. 

On cross-examination of the plaintiff Thomas B. Woody, defend- 
ants elicited testimony relating to the unrecorded 1941 map and its 
contents. Also defendants offered evidence, in the absence of the 
jury, of oral statements made to defendants by Thomas B. Woody 
in 1940 and subsequent years to the effect that Woody Street would 
be opened according to thc unrecorded 1941 map. Upon motion of 

JS-exam- plaintiffs the testimony given by Thomas B. Woody on cro- 
ination was stricken, and the defendant was not allowed to offer his 
testimony before the jury. The trial judge mbmitted the following 
issue to the jury: "Are the plaintiffs the owners of the land described 
in paragraph three of the conlplaint free and clear of any claim or 
an easement by the defendants?" a.nd the judge gave the jury a 
peremptory instruction thereon. 

Defendants appealed, assigning error. 

Burns, Long and Wood b y  Charles B. Wood for plaintif appel- 
lees. 

Hayu~ood,  Denny and Miller b y  George W .  Miller, Jr., for de- 
fendant appellants. 

BROCK, J. Defendant's assign as error that t,he trial judge re- 
fused 50 allow in evidence before the jury the testimony of defend- 
ant W. M. Clayton relative to oral statcmcnts made to him by plain- 
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tiff Thomas B. Woody in 1940 and subsequent years concerning 
plaintiffs' intention to subdivide the entire tract of land and to ex- 
tend Woody Street to the western boundary of the tract. 

Defendants argue in their brief that their right of easement was 
by express or implied dedication on the part of the plaintiffs by the 
language and conduct of Mr. Woody showing an intention to dedi- 
cate and that they relied thereon in initially contracting for and later 
purchasing their house and lot. 

The authorities cited by defendants amply support the general 
proposition that "a dedication may be by express language, reser- 
vation, or by conduct showing an intention to dedicate; such con- 
duct may operate as an express dedication, as where a plat is made 
showing streets, alleys, or parts, and the land is sold, either by ex- 
press reference to such plat or by showing that the plat was used 
and referred to in the negotiations." Graen v. Barbee, 238 N.C. 77, 
76 S.E. 2d 307. However, the defendants cannot bring themselves 
within this principle because their contract to purchase was entered 
into approximately ten months before any survey or plat was made 
showing Woody Street extended. Even though plaintiffs may have 
told defendants of their future plans a t  the time of entering into the 
contract for purchase, defendants cannot compel plaintiffs to go 
through with a plan that was later abandoned by plaintiffs as un- 
desirable. If defendants had desired to acquire a right of way or 
other easement over the remainder of the lands of plaintiff they 
should have insisted that the easement be declared in the contract 
for purchase. It would be a dangerous invasion of rights of property 
t o  impose an easement by implication or otl-erwise based upon the 
slippery memory of witnesses after many years have passed and 
circumstances have changed. Milliken v. Denny, 141 N.C. 224, 53 
S.E. 867. 

The case of Spaugh v. Charlotte, 239 N.C. 149, 79 S.E. 2d 748, 
relied upon by defendants, makes some statements that, when lifted 
out  of context, seem to support defendants' position. However, in 
Xpaugh the city was seeking to withdraw from dedication school 
property which the Board of School Commissioners had accepted 
from the city and used for many years. The language of the opinion 
must be read and understood in the light of the factual circumstances 
therein involved. Clearly there has been no acceptance and use by 
the defendants of an easement across the remainder of plaintiffs' 
property in this case. 

The cases of Somersette v. Stanaland, 202 N.C. 685, 163 S.E. 804, 
and Lee v. Walker, 234 N.C. 687, 68 S.E. 2d 664, are clearly dis- 
tinguishable in fact and principle from the present case. 
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Plaintiffs do not, and never have, disputed defendants' right t o  
use Woody Street as a means of ingress and egress to and from de- 
fendants' property to North Main Street. This portion of Woody 
Street was surveyed and platted before defendants entered into their 
contract of purchase. Their easement to use that portion of Woody 
Street arises by implication, if not by express dedication. Also, de- 
fendants have an additional easement to  have Woody Street ex- 
tended westwardly for the 100 feet along the north boundary of de- 
fendants' lot; this easement arises by virtue of the wording of the 
contract and deed. 

The defendants' remaining assignments of error stand or fall 
with the resolution of their first assignment of error, and, having 
determined that their first assignment of error is without merit, wc 
overrule their remaining assignments of error. 

Affirmed. 

MALLARD, C.J., and PARKER, J., concur. 

STATIC OF NORTH CAROLINA V. OLETA STALNAKER. 

(Filed 10 July 1968.) 

1. Homicidc ji 16; Criminal Law § 89- 
Where statement of the deceased which tended to exonerate defendant 

of the homicide was admitted into evidence, defendant was not prejudiced! 
by the trial court's refusal to rule that the statement was a dying declara- 
tion, since such a ruling would have added nc credibility or unusual dig- 
nity to the testimony of the witness or to the declaration itself. 

2. S a m e  
A dying declaration by no means imports absolute verity; it  is subjeci: 

to impeachment or corroboration in the same manner as  the testimony of 
a witness. 

3. Same- 
A dying declaration of the deceased which tends to exonerate the de- 

fendant of the homicide may be i~npeachcd or contradicted by the State 
by evidence that the deceased made a subsequent statement three hours 
later inconsistent with the declaration offered by the defendant, m d  
w h e t k r  the State's evidence qualifies as  a dying declaration is immaterial. 

4. Criminal Law 5 1 1 b  

The provisions of G.S. 15-169 and G.S. 15-170 are applicable only when 
there is evidence tending to show that a defendant may be guilty of tl 

lesser offense. 
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5. Homicide 5 30- 
Where the State's evidence is to the effect that defendant set fire to the 

deceased after verbally threatening to do *o and after throwing burning 
paper in his direction on two occasions, and thcrc is no evidence from 
which a reasonable inference call be drawn that the defendant was later 
burned accidentally. the trial court properly refused to submit to the jury 
the issue of defcudant's guilt of inrolnntary manslaughter. 

APPEAL by defendant from Hasty,  J., 23 October 1967, Schedule 
A Session, MECKLENBURG Superior Court. 

Defendant was charged in a bill of indictment with the felony of 
second degree murder. The charge grew out of an investigation of 
the death by burning of defendant's husband, George Stalnaker. To 
the charge defendant pleaded not guilty. 

The State's evidence tended to show the following: 
On 30 July 1967 George Stalnaker was in his back yard. The de- 

fendant came to the back door of the residence and told her hus- 
band, George Stalnaker, to go somewhere and get him a room be- 
cause she wasn't going to let him in the house, and that if he didn't 
leave, she was going to set him afire. Once or twice George Stalnaker 
went to the back door and knocked and would then go back and sit 
on the back porch. He sat there on his back porch most of the after- 
noon. On two occasions during the afternoon someone threw burning 
paper out of the back door in George StaInaker7s direction where he 
was sitting on the back porch. George Stalnaker turned and asked, 
"What are you trying to do - set me afire?" At about dark George 
Stalnaker was seen standing in the back yard with his arms raised 
and was burning from about his waist up and was hollering for help. 
Defendant did not come out of the house. 

Neighbors ran and wrapped blankets dround him to smother the 
fire; the fire department and the police and the ambulance were 
called. George Stalnaker was taken to the hospital where he died 
some 30 days later. 

The defendant's evidence tended to show the following: 
During the day of 30 July 1967 George Stalnaker had been 

drinking and the defendant had locked him out of the house, put out 
some clean clothes and told him to go get himself a room, get 
cleaned up and sober enough to come back and get the rest of his 
stuff because she could not stand i t  any longer. The defendant was 
alone in the house and she lay on the couch in the living room and 
watched television during the afternoon and was watching tele- 
vision mhen she heard George holler out in the back. She went to the 
back window and saw one of the neighbors standing thcre with a 
blanket and she went back in the living room and got the blanket 
in there and threw i t  out the window to him. She did not throw fire 
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on her husband and she didn't know what was going on because she 
thought he was just drunk out there in the back yard. 

The jury found the defendant guilty of manslaughter, and from 
the verdict and judgment entered thereon, defendant appealed. 

T.  W.  Bmton,  Attorney General b y  William P. Briley, Trial At -  
torney, for the ,State. 

G u y  E. Posslnger for defendant appellant. 

B ~ o c s ,  J. The defendant offered the testimony of a niece of the 
defendant that while deceased was lying on the ground in his back 
yard after being burned, she asked him, "George, what happened?" 
George looked up a t  her and said, "Lcta didn't do this." 

Upon objection by the State, the trial judge overruled the ob- 
jection and allowed the testimony; but the trial judge ruled that 
George Stalnaker's statement was not a dyirlg declaration. The trial 
judge ruled that since the defense opened the door to hearsay evi- 
dence, the State could explore the whole area of hearsay evidence. 
The defendant assigns as error that the trial judge refused to rule 
that the statement was a "dying declaration." 

The defendant was in no way prejudiced by the ruling of the 
trial judge that the statement was not a dying declaration; the tes- 
timony of the statement was allowed in evidence over objection any- 
way. A ruling that i t  was a dying declaration would have added no 
credibility or unusual dignity to the testimony given by the witness, 
nor to the declaration itself. "A dying declaration by no means im- 
ports absolute verity." Carver v .  U .  S., 164 U.S. 694, 41 L. Ed. 602. 
And a dying declaration is subject to impeachment or corroboration 
in the same manner as the testimony of a witness. Stansbury, N. C. 
Evidence 2d, $ 146. The defendant had the full benefit of the testi- 
mony of the witness as to the declaration of the deceased. 

The defendant further assigns as error that the trial judge ruled 
that the State could explore the whole area of hearsay testimony 
since the defense had opened the door. From the Record on Appeal 
and the brief of the defendant i t  is clear that this ruling was made 
in chambers and not in open Court. Also it is obvious that the trial 
judge was merely stating the correct law of evidence concerning im- 
peachment if the declaration was offered by defendant and allowed 
into evidence. The State would be entitled to impeach the declaration 
whether allowed as a dying declaration or not. Stansbury, N. C. Evi- 
dence 2d, 5 146, p. 363. Whether impeaching or inconsistent declara- 
tions are admissible as dying declarations or not is immaterial, since 
they are admissible as tending to impeach the declaration of the de- 
ceased which was already admitted. Carver v .  U.  S., supra. 
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The defendant assigns as error that the trial judge allowed the 
State, on rebuttal, to introduce evidence that the deceased made a 
statement about three hours later that was inconsistent with the dec- 
laration offered by the defendant. Thc defcndant argues that the 
defendant's evidence should have qualified as a dying declaration, 
and the State's evidence did not so qualify; therefore the State 
should not have been allowed to place in evidence the inconsistent 
statement of the deceased. Without undertaking to rule upon whether 
the defendant's or the State's evidcnce actually qualified as dying 
declarations, i t  is sufficient to say that the admission of defendant's 
evidence of a declaration by deceased was the equivalent of ruling 
that i t  qualified as a dying declaration. But, whether the State's evi- 
dence of a declaration qualified as a dying declaration is immaterial, 
because in either event it was admissible to impeach or contradict 
defendant's evidence of a declaration. Stansbury, N. C. Evidence 2d, 
supra; State v. Debnam, 222 N.C. 266, 22 S.E. 2d 562. 

The defendant further assigns as error that the trial judge sub- 
mitted the ease to the jury upon only three possible verdicts: guilty 
of murder in the second degree, guilty of manslaughter, or not guilty. 
Defendant urges that the lesser offense of involuntary mans!aughter 
should have been submitted to the jury also. 

The State's evidence in this case is to the effect that defendant 
set fire to deceased after having verbally threatened to do so, and 
after throwing fire a t  him on two occasions; no reasonable inference 
could be drawn that it was later done accidentally. The only evi- 
dence to the contrary is that defendant did not know anything about 
the fire, that she was lying on the couch inside the house watching 
television. There is therefore no reasonable inference from the evi- 
dence in this case which would support a verdict of involuntary 
manslaughter. The provisions of G.S. 15-169 and G.S. 15-170 are 
applicable only when thcre is evidence tending to show that a de- 
fendant may be guilty of a lesser offense. State v. Jones, 249 N.C. 
134, 105 S.E. 2d 277. The case of State v. Smith, 268 N.C. 167, 150 
S.E. 2d 194, cited by defendant in support of this assignment of er- 
ror holds the same as State v. Jones, supra. The first headnote by 
the reporter of Smith seems to be in error, and apparently misled 
counsel. 

We have carefully examined all of clcfendant's assignments of 
error. In  the trial of defendant we find 

No error. 

MALLARD, C.J., and PARKER, J., concur. 
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STSTE OF NORTH CAROLIN-4 v. ROBERT LEE MITCHELL. 

(Filed 10 July 1965.) 

1. O i m i n a l  Law § 159- 
Where appellant files with the clerk of the Court of Appeals a sten- 

ographic transcript of the evidence in the trial tribunal, the failure to 
provide an appendix to the brief setting forth "in succinct language with 
respect to those witnesses whose testimony is deemed to be pertinent to 
the questions raised on appeal, what he says the testimony of such wit- 
ness tends to establish with citation to the page of the stenographic tran- 
script in support thereof" subjects the appeal to dismissal by the Court 
ex nzero motu. Court of Appeals Rule No. 19(d)  (2 ) .  

2. Criminal Law 3 117- 
Where a request is made for a specific instruction as  to  the rule of 

scrutiny in the event of an accomplice testifying for the prosecution, whieh 
instruction is correct in itself and supported by evidence, the trial judge, 
while not required to parrot the instruction in the exact and identical 
words of counsel, must charge the jury in substantial conformity to the 
prayer. 

3. Sam- 
There is no error in an instruction that the jury should scrutinize the 

testimony of an accomplice with care and caution, and that if after such 
scrutiny the jury deem the evidence worthy of belief they should give the 
testimony the same weight and credibility as  they mould any other witness 
found to be worthy of belief. 

4. Same- 
Where there is no evidence to support such an instruction, the trial 

court may properly refuse defendant's requested instruction that the j u v  
must consider whether a n  accomplice who testified for the State has re- 
ceived any promise or indication of favorable treatment. 

APPEAL by defendant from Hobgood, J., a t  February "R" 1968 
Criminal Session of WAKE Superior Court. 

Criminal prosecution upon a bill of indictment containing three 
counts against the defendant Mitchell, Levester Aaron Sims, and 
Bobby Dewberry. 

The first count charges that on 15 November 1967 defendant and 
Sims and Dewberry unlawfully, willfully, and feloniously did break 
and enter the building occupied by William C. Vick Company, Inc., 
with intent to steal, take and carry away the merchandise, chattels, 
money, valuable securities, and other personal property of said cor- 
poration; the second count charges that on the same date defendant 
together with Sims and Dewberry, after having unlawfully, i~i l l ful ly~ 
and feloniously broken into and entered the building occupied by 
William C. Vick Company, Inc., a corpration, located a t  3930 
Western Boulevard, Raleigh, North Carolina, with intent to steal, 
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take and carry away merchandise, chattels, money, valuable se- 
curities and other personal property located therein, did steal, take 
and carry away various itemized articles, including three described 
shotguns, a rifle, one Stanly half-inch drill, serial number 160540; 
one Dejur dictating machine and other items specifically described 
of the value of $1,100. The third count vharges that the defendant 
together with Sims and Dewberry did on same date feloniously re- 
ceive and have the specifically described articles of William C. Vick 
Company, Inc., a corporation, well knowing that aamc had been 
feloniously stolen, taken and carried away. 

The record shows that, when the case was called for trial in Su- 
perior Court, defendants Sims and Dewberry each entered a plea 
of guilty and the defendant Robert Lee Mitchell entered a plea of 
not guilty. 

The record also shows that thereupon the case against the de- 
fendant Mitchell proceeded to trial; that the State first offered evi- 
dence tending to show that the oflenses described in the bill of in- 
dictmer~t had been committed but that most of the articles of prop- 
erty particularly described in the bill of indictment belonged to Wil- 
liam C. Vick personally and not to the corporation, with the excep- 
tion of the Stanly half-inch drill and the Dejur dictating machine. 
The State introduced as witnesses Sims and Dewberry who testified 
to their own participation and implicated the defendant in the com- 
mission of said offenses. The State also introduced evidence as to 
finding the dictating machine and Stanly drill in the trunk of the 
automobile belonging to the defendant. 

The defendant did not testify, but he offered the testimony of 
other witnesses to the effect that he was a t  home on the night in 
question and that  he had loaned his automobile to Dewberry on that 
occasion. 

At the close of the evidence, the trial court entered a judgment 
as of nonsuit on the third count in the bill of indictment and the 
case was presented to the jury as to the first two counts. 

The jury returned a verdict of guilty as to both counts. 
Judgment: Commitment to the State Department of Correction 

to the custody of the Commissioner of Correction for a minimum 
pcriod of not less than seven years and a maximum of not more 
than ten years on the charge of felonious breaking and enterjng and 
for a minimum period of not less than three years and a maximum 
period of not more than five years on the charge of felonious lar- 
ceny; the two sentences to run consecutivelg. 

Defendant excepted thereto and appeals therefrom to this Court 
and assigns error. 
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T. W. Bruton, Attorney General of North Ca~olina, and Ber- 
nard A. Harrell, Assistant Attorney General, for the State. 

J .  C. Proctor for defendant appellant. 

CAMPBELL, J. The record sets out: "Evidence Submitted Under 
Rule 19 (d) (2) ." 

Rule 19(d) of this Court is as follows: 

"(d) Evidence-How Stated. The evidence in record on ap- 
peal shall be in one of the two following methods: 

(1) [This method provides for setting out the evidence in 
record on appeal in narrative form.] 

(2) As an alternative to the above method (as a part of the 
record on appeal but not to be reproduced), the appellant 
shall cause the complete stenographic transcript of the evi- 
dence in the trial tribunal, as agreed to by the opposite 
party or as settled by the trial tribunal as the case may 
be, to be filed with the clerk of this Court and then the 
appellant in an appendix (emphasis added) to his brief 
shall set forth i n  succinct language with respect to those 
witnesses whose testimony is deemed to be pertinent to 
the questions raised on appeal, what he says the testimony 
of such witness tends to establish with citation to the 
page of the stenographic transcript in support thereof. The 
opposite party in case of disagreement as to any portion 
of the appendix in appellant's brief may set forth in an 
appendix to his brief in succinct language what he says 
the testimony of a witness establishes with citation to the 
page of the stenographic transcript in support thereof." 

In the instant case, there was no appendix attached to the brief 
and this Court will, therefore, ex mero nzotu, dismiss the appeal. 

Nevertheless, we have made a voyage of discovery through the 
entire record and considered each of the eighty-three exceptions 
taken by the defendant, and we find no merit in any of them. 

The defendant made numerous written requests for special in- 
structions and took thirty-one exceptions to the failure of the trial 
court to give instructions as requested. We have examined each of 
the requested instructions and find that where applicable and sup- 
ported by evidence, the court did give in substance each of said in- 
structions. "It is a well established rule with us that if a request is 
made for a specific instruction as to the rule of scrutiny in the 
event of an accomplice testifying for the prosecution, which is ccr- 
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rect in itself and supported by evidence, the trial judge, while not 
required to parrot the instructions 'or to become a mere judicial 
phonograph for recording the exact and identical words of counsel,' 
must charge the jury in substantial conformity to the prayer." State 
v. Bailey, 254 N.C. 380, 386, 119 S.E. 2d 165. 

In  the instant case the defendact in apt time requested the trial 
court to charge the jury: 

"(1) The testimony of an accomplice or co-conspirator must 
be weighed with great care nnd be scrutinized closely, 
carefully and cautiously. This testimony, which is sub- 
ject to great suspicion, must be viewed with distrust and 
acted on only after due and careful deliberation. 

(2) The testimony of an accomplice or co-conspirator is tes- 
timony from a tainted source. 

(3) In determining the weight and consideration of the tes- 
timony of an accomplice or co-conspirator, you must 
consider whether there has been any promise to him or 
indication of favorable treatment for him or actual bene- 
fit conferred, promised or indicated by the circumstances 
of the case." 

To the refusal of the trial court to give those requested instruc- 
tions, the defendant took an exception. 

The court actually charged the jury in the following words: 

"Now, when you consider the evidencc of an accomplice, the 
Court instructs you that you should scrutinize it with care and 
caution, and after giving i t  careful scrutiny and caution, if you 
then deem that the evidence of the accomplice is worthy of be- 
lief, you would give that testimony the same weight and cred- 
ibility as you would any other witncss you found to be worthy 
of belief." 

We think this instruction complied with the requirements of lam 
and that i t  was not error for the trial court to use thiq language and 
not the specific language requested by the defcndant. State v. Smith, 
267 N.C. 659, 148 S.E. 2d 573. In fact, i t  would have been error to 
give the number three requested instruction, for there was no evi- 
dence to support it. 

We find that the defendant had a fair trial, free of any prejudicial 
error and that the charge of the trial court was adequate and suffi- 
cient. 

No error. 

BRITT and MORRIS, JJ., concur. 
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N. A. DUNN,  111, v. IlOShTJE JOHNSON DUNN.  

(Filed 10 July 1968.) 

1. Divorce and Alimony $j 21- 

A contract under which the husband agrees to pay the wife specified 
sums for her support may not be enforced by contempt proceedings even 
though the agrtwment is approved by the court, but where a court having 
jurisdiction of the parties and the cause of action orders the husband to 
make specified payments for the wife's support, his wilful failure to conl- 
ply with the court's judgment subjects him to contempt proceedings not- 
witinstanding the judgment was based upon the parties' agreement 2nd 
was entered by consent. 

2. Sanre- 
Wherc the husband filed for an absolute divorce and the wife cros;- 

claimed for alimony, a judgment entered by the court with the consent 
of the partiev requiring the husband to make support payments to the 
wife is enforceable by contempt proceedings. 

3. Uivorco and Alimony 16, 19- 
Whcre a divorce action was instituted by the husband prior to the ef- 

fective date of G.S. SO-16.9(b). the wife crrm-claimed for alimony, an c:r- 
der was entered requiring the husband to makc periodic payments for the 
wife's support, and the husband was subsequrntly granted an absolute di- 
vorce, G.S. 50-l6.9(b) does not relicve the husband from making such sup- 
port payments upon the wife's remarriage since the statute does not apply 
to litigation pending a t  its effectire date. Chapter 1152, # 9, Session L a m  
of 1967. 

4. Divorcr. and Alimony 23- 
An order giving the husband custody of the children of the marrisge 

and providing that a t  the times the children visit the wife for periods of 
24 11ours or longer the husband shall pay the wife $10.00 for their support, 
ia held to require the husband to pay only $10.00 for each visit by the 
children which lasts a t  least 24 hours regardless of how lmg beyond that 
time the visit lasts and not to require the ptljment of $10.00 per day dnr- 
ing each visit. 

APPEAL by plaintiff from Cam; J., 26 March 1968 Session of 
WAKE Superior Court. 

This civil action was instituted on 3 September 1963. In  his com- 
plaint, plaintiff prayed for absolute divorce on the ground of two- 
years separation; he alleged that five children were born to the 
marriage and were in plaintiff's custody pursuant to an order of the 
Wake County Domestic Relations Court. Defendant fi!ed answer in 
which she pled a cross-action for alimony. 

On 25 November 1964, a judgment consented to by the parties 
and their attorneys was entered by Copeland, J., requiring the plain- 
tiff to pay defendant $4,000 in full satisfaction of his obligation and 
duty to support the defendant; the judgment provided that the 
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$4,000 would be payable in certain annual installments, with the 
last installment being due on or before 1 January 1969. The judg- 
ment also provided that plaintiff would have the custody of the five 
children with defendant having certain visitation rights and con- 
tained the following provision: "At the times that the said children 
visit with Rosalie Johnson Dunn for periods of 24 hours or longer, 
Nathaniel Aloneo Dunn, 111, shall pay to Rosalie Johnson Dunn 
$10.00 for their support and, in the event that only part of the 
children are visiting the support shall be prorated accordingly." 

On 26 November 1964, defendant withdrew her further answer 
and cross-action and plaintiff was awarded an absolute divorce. 

On 27 September 1967, defendant filed a motion in the cause, 
asking that plaintiff be required to show cause why he should not 
be punished for contempt for violating the terms of the 25 Novem- 
ber 1964 judgment. In an affidavit attached to her motion, defend- 
ant set forth various dates on which the children had visited her 
and the amount she contended plaintiff owed her. She contended that 
the proviso in the judgment quoted above regarding payments of 
$10.00 for periods of 24 hours or longer should be construed to mean 
that plaintiff would pay her $10.00 for each 24 hours that the chil- 
dren spent with her. She alleged that plaintiff owed her $570.00. 

An order to show cause was entered by Canaday, J., on 27 Sep- 
tember 1967, and on 3 October 1967, plaintiff filed a demurrer to 
the motion to show cause for the reason that the motion was based 
on a consent judgment and, therefore, not punishable by contempt. 
Plaintiff also filed a reply and countermotion to the motion to show 
cause in which he alleged that defendant has twice married since the 
parties were divorced and that defcndant is now living with her third 
husband. In  his reply, plaintiff prayed that the contempt citation he 
dismissed, that he be relieved of making further payments on the 
$4,000 provided for defendant in the original judgment for the reason 
that defendant has remarried, that he be relieved of making visita- 
tion weekend support for the children, and that he recover judgment 
against the defendant for $1,000 paid her since her remarriage. 

Following a hearing, Carr, J., entered an order on 27 March 
1968 in which he overruled plaintiff's demurrer, postponed deter- 
mination as to whether plaintiff was in contempt, denied plaintiff's 
motion that lie be relieved of further payments to defendant on the 
$4,000, and adjudged that the clause "for a period of 24 hours or 
longer" in the original judgment means support "for each full 24- 
hour period" that the children visit the defendant. Judge Carr 
found that plaintiff owed defendant $570.00 for thc weekend visit 
support of the children, but provided that plaintiff could purge him- 
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self of possible contempt by paying the defendant $300.00 within 
thirty days from the date of the order; he also modified the 25 No- 
vember 1964 judgment by relieving plaintiff of the requirement of 
making payments for the support of the children while visiting the 
defendant on weekends, holidays, and at  any other time. 

Plaintiff assigned errors and appealed. 

Vaughan S. Winborne, Attorney for plaintiff appellant. 
No Counsel for defendant appellee. 

BRITT, J .  Plaintiff's first assignment of error poses the ques- 
tion: I s  violation of the judgment signed by Judge Copeland punish- 
able by contempt proceedings? Plaintiff contends that i t  is not for 
the reason that the judgment is a mere contract belween plaintiff 
and defendant, sanctioned by the court. The question must be an- 
swered in the affirmative, and plaintiff's assignment of error relat- 
ing thereto is overruled. 

In Mitchell v. Mitchell, 270 N.C. 253, 354 S.E. 2d 71, we find the 
following: 

"A contract between husband and wife whereby he agrees to 
pay specified sums for her support may not be enforced by con- 
tempt proceedings even though the agreement has the sanction 
and approval of the court. Holden v. Ilolden, 245 N.C. 1, 95 S.E. 
2d 118; Stanley v. Stanley, 226 N.C. 129, 37 S.E. 2d 118; Brown 
v. Brown, 224 N.C. 556, 31 S.E. 213 529. When, however, a 
court having jurisdiction of the parties and the cause of action 
adjudges and orders the husband to make specified payments to 
his wife for her support, his wilful failure to comply with the 
court's judgment will subject him to attachment for contempt 
notwithstanding the judgment was based upon the parties' agree- 
ment and entered by consent. Runn v. Bzcnn, 262 N.C. 67, 136 
S.E. 2d 240; * " *" 

The judgment provides that "" * " BY CONSENT, IT Is OR- 
DERED, ADJUDGED AND DECREED" that the plaintiff make certain 
payments to the defendant. We hold that the judgment is enforce- 
able by appropriate contempt proceedings. 

Plaintiff's next assignment of error relates to the unpaid balance 
of the $4,000 which he was ordered to pay the defendant. He con- 
tends that, by virtue of G.S. 50-16.9(b) as rewritten by the 1967 
General Assembly, because of defendant's remarriage, he is relieved 
from paying alimony after her remarriage. The cited subsection 
reads as follows: 
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"If a dependent spouse who is receiving alimony under a judg- 
ment or order of a court of this Sta,te shall remarry, said ali- 
mony shall terminate." 

The change in G.S. 50-16 made by the 1967 General Assembly 
is contained in Chapter 1152 of the 1967 Session Laws. Section 9 
provides that "this action shall not apply to pending litigation." The 
action before us has been pending since 3 September 1963; there- 
fore, the 1967 legislative change does not apply to it. Plaintiff's as- 
signment of error No. 2 is overruled. 

Plaintiff also assigns as error the interpretation placed by Judge 
Carr on the provisions in the judgment prcviding for payments by 
plaintiff to defendant when the children would spend weekends with 
her. This assignment of error is well taken, and we hold that the 
construction adopted by Judge Carr was erroneous. 

The proviso in question is fully quoted above but, in substance, 
i t  provides that a t  the times the five children visit defendant for 
periods of 24 hours or longer, plaintiff will pay to defendant $10.00 
for their support and, in the event only part of the children visit on 
a weekend, the support will be prorated accordingly. We hold that 
plaintiff would owe defendant $10.00 for a weekend visit by the 
five children, provided the visit lasted a t  least 24 hours but segard- 
less of how long beyond 24 hours the visit lasted. Section (F) (a) of 
Judge Carr's order is vacated, and this cause is remanded to the 
Superior Court of Wake County for a determination as to whether 
plaintiff owes defendant anything for weekend visits of the children 
prior to 26 March 1968, the date of Judge Carr's order, and for 
other proceedings not inconsistent with this opinion. 

Error and remanded. 

CAMPBELL and MORRIS, JJ., concur. 

MAC CONST'RUCTION COMPA4NY, INC., v. THRASHER CONTRACTING 
COMPANY. 

(Filed 10 July 1968.) 
1. colltracts g 1- 

Persons sui jzrris have a right to make any contract not contrary lo 
law or public policy. 

2. Cmntracts 5 12- 
The court can only interpret a contract and cannot make a nex  one for 

the parties. 
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3. Contracts $j 3- Unambiguons excavation contract does not permit 
an interpretation that parties contemplated a different result. 

A subcontract for the excavation and clearing of a drainaqe canal which 
~~rovided that the "exact location of such clearing shall be such as  is 
pointed out to the subcontmctor herein by the contractor" is clear and 
unambiguous and leaves no room for interpretation or doubt as to the 
meaning thereof, and where the defendant coctractor directs the plaintiff 
subcontractor to clear the canal channel and a ten-foot right of way on 
one side of the canal but does ilnt allow 1)laintiff to clear in addition the 
fifty-foot right of way on the other side of the canal, plaintiff may not 
complain that the parties conlcmplatcd a dillerent clivision of the work 
or that the impracticability of rrsinq marhinery on thc ten-foot right of 
way only mould rtmder thr  clexriug operation ceonomically prohibitive. 

APPEAL from Hall, J., 4 December 1967, Civil Session, I3aun.s- 
WICK County Superior Court. 

Defendant had a contract with Wayne County dated 11 Jurie 
1966 providing for channel improvement within the Bear Creek 
Watershed. Some years before, a drainage canal had been con- 
structed, but i t  had grown up with underbrush, trees, and debris 
of various kinds. Defendant's contract with Wayne County provided 
for the clearing of the canal itself, the deepening of the canal bed, 
and the clearing of the canal right of way. On one side of the canal. 
the right of way extended about ten feet from the top of the bank of 
the canal. On the other side, the right of way extended fifty feet from 
the top of the bank of the canal. These distances varicd a t  different 
places along the canal which extended for several miles. The dcbris 
removed from the right of way and from thc bed of the canal itself 
was to be placed along the outer edge of thc side with the fifty foot 
right of way or shoulder. This side of the canal was known as the 
"soil side." 

The contract between the defendant and Wayne County provided 
for the defendant to be paid a unit price per cubic yard for excava- 
tion and a unit price per acre for clearing. There was a time limit of 
396 days and a penalty clause of $112 per day for cach additional 
day beyond that  time. 

Under date of 28 July 1966, the defendhnt entered into a con- 
tract with the plaintiff, pursuant to which a portion of the work to 
be done by the defendant under its contract with Wayne County was 
to be subcontracted to the plaintiff. The contract between the plain- 
tiff and the defendant referred to the principal contract between 
the defendant and Wayne County and particularly to the specifi- 
cations. 

It is the subcontract between the plaintiff and the defendant 
which is involved in this action. The subcontract provided for the 
plaintiff to  do up to $25,000 in gross volume of the excavation work 
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and stated: "It being understood that the work is to commence a t  
station 605 + 48, but thereafter the work will be done a t  such loca- 
tions as are designated" by the defendant. The subcontract further 
stated: 

"It is further agreed and understood that the 'subcontractor" 
herein hereby shall have contract rights to perform up to 
Twenty-five Thousand ($25,000.00) Dollars in gross volume of, 
work in clearing acreage of trees and shrubbery and stumps at  ai 
unit price of Two Hundred Fifty ($250.00) Dollars per acre. 
The exact location of such clearing shall be such as is pointed 
out to the 'sub-contractor' herein by thc 'contractor.' This work 
must also proceed according to the time schedule; time being 
of the essence in this sub-contract and the failure of the 'sub- 
contractor' herein to maintain a schedule of completion as is set, 
fortah by the 'contractor' herein shall operate to give the 'con- 
tractor' herein the right to cancel shis contract with the 'sub- 
contractor' and proceed to the completion of this job by other 
means " " *." 

The subcontract further provided that the plaintiff would com- 
mence work within ten days after receiving written notification from 
the defendant to proceed. 

Pursuant to such notification, Mr. W. J. McLamb, Sr., president 
of the plaintiff, met Mr. Thrasher of the defendant a t  the job site on 
22 October 1966 for the purpose of being shown where the plaintiff 
would perform its part of the contract. 

At  that meeting Mr. Thrasher, on behalf of the defendant, pointed 
out to Mr. McLamb that the plaintiff would be expected to clear 
the canal channel and the ten foot shoulder and would not have any- 
thing to do with clearing the fifty foot shoulder. At the same time 
the plaintiff received notice to commence work. 

Plaintiff did not commence work within the ten day period af- 
ter receiving notice to do so and instead claimed that i t  would be 
"impossible from a practical standpoint for Mac Construction Com- 
pany to do this work on these terms." Upon failure of the plaintiff 
to commence work within the ten day period, the defendant declared 
the contract breached and proceeded with the work by other means. 

Plaintiff instituted this action for damages. At the close of plain- 
tiff's evidence, judgment of nonsuit was entered and plaintiff ap- 
pealed. 

Herring, Walton, Parker & Powell by Ray H. Walton, Attornegs 
for plaintiff appellant. 

Taylor, Allen, Warren & Rerr by W. F. Taylor, Attorneys for 
defendant appellee. 
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CAMPBELL, J. The plaintiff takes the position that i t  would be 
prohibitive cost-wise and impractical for i t  to be confined to clear- 
ing only the bed of the old canal and the ten foot shoulder; that this 
work wculd entail mostly hand work, the removal of the debris from 
the ten foot shoulder across the canal bed, and the debris out of the 
canal bed up and across and to the outer edge of the fifty foot 
shoulder. Very little of this work could be done by machinery be- 
cause of the terrain and location; whereas, all of the clearing on the 
fifty foot shoulder could be done by machinery and a t  a much cheaper 
cost per acre. The plaintiff contends that the parties contemplated 
by their contract a division of the work whereby the plaintiff would 
commence work "at station 605 + 48" but would proceed from that 
point for such distance as might be designated, but from and to the 
outside boundaries of the right of way, thereby giving the plaintiff 
not only the ten foot shoulder and the canal bed but also an equal 
proportion of the fifty foot shoulder. The defendant, on the other 
hand, contends that no such provision was made in the contract and 
that the contract itself provided: "The exact location of such clear- 
ing shall be such as is pointed out to the 'sub-contractor' herein by 
the 'contractor."' 

Mr. McLamb, president of the plaintiff testified: "Yes, but I 
didn't expect him to divide i t  no such a way as he divided it." 

The plaintiff tendered evidence to show the relative costs of 
clearing the various types of terrain involved which ranged from 
$500 per acre for the ten foot shoulder and the bed of the old canal 
to $75 per acre for the fifty foot shoulder of the right of way. The 
trial court refused to permit this testimony and a t  the conclusion of 
the plaintiff's evidence entered a judgmel~t of nonsuit. 

"Persons sui juris have a right to make any contract not con- 
trary to law or public policy." Fulcher U .  Nelson, 273 N.C. 221, 159 
S.E. 2d 519. 

In  the instant case the contract was in writing and both the 
plaintiff and the defendant were competent to enter into the con- 
tract into which they did enter, and if plaintiff expected a different 
division of work, plaintiff should have had it inserted in the con- 
tract. The court can only interpret a contract and cannot make a 
new contract for the parties. The words of the contract are clear 
and "(t)he exact location of such clearing shall be such as is pointed 
out to the 'sub-contractor' herein by the 'contractor"' leaves no 
room for interpretation or doubt as to the meaning thereof. The de- 
fendant had the right to point out where the clearing should be per- 
formed by the plaintiff and did so. The fact that this may have been 
improvident or impractical to perform from a cost standpoint was a 
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matter that should have been contemplat,ed by the plaintiff and its 
president, an experienced grading contractor. 

In the trial, we find 
No error. 

BRITT and MORRIS, JJ., concur. 

STATE 011' NOItTH C.IROLIXA V. ALLEN CADE LANE. 

(Filed 10 July 1968.) 

1 .  Assault and Battery 3 14- 
Evidence tending to show that the defendant threw a whiskey bottle a t  

the prosecuting witness, striking him in the face and causing damage to 
his nose and teeth, is sufficient to be submitted to the jury as lo defend- 
ant's guilt of assault with a deadly weapon. 

2. Assault and Battery 3 5- 

I n  order to be a deadly weapon i t  is not required that the instrument 
be a deadly weapon per se, but it is sufficient if, under the circumstances 
of its use, i t  is an instrument which 1s likely to produce death or great 
bodily harm, having regard to the size and condition of the parties and 
the manner in which the wcnpon is used. 

3. S a m o  
In an assault with a deadly weapon, no actual intent to do physical 

harm need be shown if gross carelessness or criminal negligence is proved 
to exist. 

4. Same- 
In an assault with a deadly 1~~eal1on, the .jury may infer from the evi- 

dence that the weapon is deadly. 

5. Assault and Battery 3 17- 
An indictment alleging a felonious assault will support n conviction of 

:~ssault with a deadly weapon since the offense of felonious assault in- 
cludes the lesser offense of assault with a deadly weapon. 

6. Assault and Ba,ttery § 11- 
An indictment charging that the defendant did unlawfully, wilfully and 

feloniously assault the prosecuting witness with a certain dradly weapon, 
to wit: whiskey bottle, with the felonious intent to kill and murder him, 
inflicting serious injuries not resulting in death, charges a felonious :IS- 

sault under G.S. 14-32. 

7. Indictment and Warrant $j 9- 
An indictment alle,&g a statutory offense which follows the language 

of the statute as  to its essential elements meets the requirements of law. 
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8. Criminal Law 5 163- 
,4n exception to the charge not set out in the record on appeal will not 

be considered. Rule of Practice in the Court of Appeals, No. 21. 

9. Criminal Law 166- 
Asdgnmcnts of error not carried forward and argued in appellant's brief 

are deemed abandoned. Rule of Practice in the Court of Appeals, No. 28. 

APPEAL by defendant from Braswell, J., 23 October 1967 Crinl- 
inal Session of JOHNSTON. 

Criminal prosecution tried on a bill of indictment charging assault 
with a deadly weapon with intent to kill, inflicting serious injury 
not resulting in death. 

At the close of the State's evidence defendant's motion for judg- 
ment as  of nonsuit on the charge of felonious assault was allowed 
thereby reducing the charge to assault with a deadly weapon, a mis- 
demeanor. The jury returned a verdict of guilty. 

From a judgment that defendant be imprisoned in the county 
jail of Johnston Couilty for a term of one year to be assigned to 
work under the supervision of the State Department of Corrections, 
defendant appealed. 

T. Wade Bruton, Attorney General, by Ralph Moody, Deputy 
Attorney General, and Andrew A. Vanore, Jr., Stajf Attorney, for 
the State. 

Knox V .  Jenkins, Jr., for defendant appellant. 

MORRIS, .J. Defendant assigns as error the action of the trial 
judge in denying his motion for nonsuit made a t  the close of the 
State's evidence. Defendant offered no evidence. 

Considering the evidence in the light most favorable to the 
State, as we must do on the motion for nonsuit, the following is 
shown : 

Clarence B. Hines, Jr. testified that he had been a resident of 
Selma, North Carolina, for approximately twenty years and that he 
knew the defendant, Allen Cade Lane. On 17 September 1966, he 
saw the defendant in Selma both that afternoon and that evening. 
During the evening of 17 September, he saw the defendant standing 
in front of the Public Oil Company in Selma. James Dixon was 
standing behind the defendant and Maynard David Bruce was 
standing approximately twenty or twenty-five feet from the defend- 
ant. The area a t  that time was well lighted both by street lights, the 
lights from his place of business and the lights from Public Oil 
Campany. At this time he was standing in front of his place of busi- 
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ness approximately sixty or sixty-five feet from the defendant. He 
then stated that he saw the defendant take "what looked like a liquor 
bottle" and throw i t  a t  Bruce, striking him in the face. Bruce, after 
he had been struck by the bottle, "went down on his knees". The 
defendant immediately "turned around and ran up the street". Wit- 
ness then went into his place of business and called the police. 

Maynard David Bruce testified that he had been a resident of 
Selma for approximately thirteen ycars. That on the evening of 17 
September 1966, a t  about 8:40 p.m., he arrived a t  the Public Oil 
Company in Selma and went inside. About fifteen minutes later he 
went outside and walked toward the gas pumps and was waiting for 
his neighbor to pick him up. When he turned around he "saw this 
big red flash and felt this sort of pop pain in my face. I felt around 
and I found a sliver of glass was sticking in my nose". He was then 
taken to the hospital and i t  was determined that his "face was 
mashed, left nostril completely caved in, and the cartilage caved 
in, and I had four of my front teeth knocked out". He did not sce 
the person throw the object which struck him. 

Paul Harris testified that on 17 September 1966 he was em- 
ployed by the town of Selma as a police officer. He stated that he in- 
vestigated this incident and saw the prosecuting witness after he had 
been struck. He went on to say that "his face looked like i t  was in 
bad shape. I could look a t  i t  and tell that his face was pretty badly 
hurt . . . and I advised him to go to the ilospilal. He needed med- 
ical care, and he did go." 

The motion for nonsuit was properly denied. There is ample evi- 
dence presented to take the case to the jury on the charge of assault 
with a deadly weapon. "In order to be a deadly weapon i t  is not re- 
quired that the instrument be a deadly weapon per se, but i t  is 
sufficient if, under the circumstances of its use, i t  is an instrument 
which is likely to produce death or great bodily harm, having regard 
to the size and condition of the parties and the manner in which the 
weapon is used." 1 Strong, N. C. Index 2d, Assault and Battery, $ 
5, p. 298. No actual intent to do physical harm need be shown if 
gross carelessness or criminal negligcnce is shown to exist. State v. 
Eason, 242 N.C. 59, 86 S.E. 2d 774. 

Here, we have an assault. The jury could infer from the evidence 
that the weapon was deadly. As stated in State v. _Matthezos, 231 
N.C. 617, 627, 58 S.E. 2d 625: 

"Defendants were tried for an assault with a deadly weapon and 
no special evidence was required beyond the intent to commit 
the unlawful act, and this would be inferred or presumed from 
the act itself." 



542 I N  THE COURT OF APPEALS. 

The fact that the indictment charged a felonious assault and de- 
fendant was convicted of assault with a deadly weapon is permissible 
since an indictment charging an assault with a deadly weapon, with 
intent to kill, inflicting serious injury, not resulting in death, in- 
cludes the lesser offense of assault with a deadly weapon. State v. 
Weaver, 264 N.C. 681, 142 S.E. 2d 633. 

We have carefully examined the indictment in this case and find 
no merit in defendant's contention that the indictment does not 
charge a felonious assault under G.S. 14-32. Here, the indictment 
charged that Allen Cade Lane "did unlawfully, willfully and felon- 
iously assault Maynard Bruce with a certain deadly wespon, to 
wit: whiskey bottle with the felonious intent to kill and murder t l ~ e  
said Maynard Bruce inflicting scrious injuries not resulting in death 
. . ." An indictment which follows substantially the language of 
the statute as to its essential elements meets the requirements of law. 
State v. Randolph, 228 N.C. 228, 45 S.E. 2d 132. The indictment in 
the instant case includes every element required by the statute. It 
properly charged a felonious assault. 

Defendant, in his brief, takes exception to the trial judge's charge 
to the jury. No exception is set out in the record on appeal, nor is 
the charge of the court included therein. The rules of this Court rc- 
quire that all exceptions shall be set out in the record on appeal and 
that they be "briefly and clearly stated and numbered". "No excep- 
tions not thus set out, or filed and made a part of the record on ap- 
peal, shall be considcred by this Court . . ." Rule 21, Rules of 
Practice in the Court of Appeals of North Carolina. For the reason 
set out above, this assignment of error is not considered. Other ns- 
signments of error set out in the record on appcal were not carried 
forward and argued in defendant's brief. We decm these to have 
been abandoned. Rule 28, Rules of Practicc in the Court of Appeals 
of North Carolina. 

I n  the trial below, we find 
No error. 

CAMPBELL and BRITT, JJ. ,  concur. 

STL4TE OD' NORTEI CAROLINA v. LONNIE DEAN FRYIL 

(Filed 10 July 1968.) 
1. Homicido # 21- 

Evidence in this case held mfficient to be submitted to the jury on the 
qucstiou of drf~ndant's guilt of voluntary or involuntary manslaughter. 
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2. Homicide 9 30- 
Where, in a prosecution for homicide, the case is submitted to the jury 

npon the charge of manslaughter, and the defendant is entitled to a vcr- 
dict of guilty of either voluntary or involuntary manslaughter or of not 
guilty, a verdict of "guilty of manslaughter" should be set aside for am- 
I~iguity. 

3. Homicide 9 27- 
An instruction in a homicide prosecution which charges that the jury 

could return a verdict of guilty of either voluntary or involuntary man- 
slaughter or of not guilty, but which later charges that the jury could 
return a verdirt of guilty of mnnslaughter or of not guilty, and which, in 
~ddit ion,  fails to apply the lam to the evidence relating to involuntary 
marslaughter, G.S. 1-180, is apt to confuse the jury and is crror. 

4. Homicide a 2%- 
Where the defendant plrads not guilty i11 a prosecution for homicide), 

it is the duty of the trial court to instruct the jury as to evrry eweniial 
element of the crime charged, including that of proximate cause. 

3. Criminal Law § 24- 

A plea of not guilty puts in issue every essential element of the crime 
charged. 

6. Homicide 9 2- 
Where the question of defendant's guilt of the crime of voluntary or 111- 

voluntary manslaughter is submitted to the jury, the defendant pleading 
]lot guilty, the coart must instruct the jury that they should return a var- 
diet of not guilty if the State failed to satisfy them from the evidence be- 
yond a reasonable doubt that the blows inflicted upon the deceased by the 
defendant proximately caused his death. and the failure to do so is 
prejudicial error. 

APPEAL by defendant from Falls, J., 29 January 1968 Mixed Ses- 
sion of Superior Court of CATAWBA County. 

Defendant was tried upon a bill of indictment charging him with 
murder of Eugene C. Combs on 14 October 1967. Upon the call of 
the case for trial, the solicitor announced that he would not ask for 
a verdict of guilty of murder in the iirst degrce but would ask for a 
verdict of guilty of murder in the second degree or manslaughter. 

The evidence tends to show that on 14 October 1967 the defend- 
ant and Eugene C. Combs, the deceased, were in the Longview sec- 
tion of Hickory inside a service station, and after having had an 
argument, they engaged in a fight. The deceased had threatened to 
kill the defendant and picked up a bottle which was taken away 
from him. The defendant had picked up a bottle crate and threat- 
ened to hit the deceased on the head with i t  but did not and put i t  
down. Shortly thereafter while the argument continued, the deceased 
Combs took a step toward the defendant with one hand in his pocket, 
whereupon the defendant struck the deceased in his side, knocking 
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him down. As the deceased fell, he struck the counter and fell to the 
floor. The defendant then struck the deceased three times on the 
back of his neck as he lay upon his face on the floor before he was 
pulled away. Neither of them a t  the time of the actual fight had a 
weapon. This occurred in late afternoon and before 7:15 p.m. The 
defendant died before midnight on that date. The medical witness, 
Dr. John Reece, who performed the autopsy, testified that the death 
of the deceased resulted from extensive hemorrhage of the brain 
produced by trauma resulting in fractures a t  the base of the brain 
and that external blows to the head, face and neck could have pro- 
duced the extensive hemorrhage of the brain causing his death. 

At the close of the State's evidence, upon motion of the defend- 
ant, the charge of second degree murder was dismissed, and the case 
was submitted to the jury upon the charge of manslaughter. From a 
verdict of "guilty of manslaughter" and a sentence of imprisonment, 
the defendant appeals to the Court of Appeals. 

Attorney General T .  W .  Bruton and Assistant Attorney General 
Bernard A. Harrell for the State. 

Joe P. Whitener and Larry W .  Pitts for the defendant. 

MALLARD, C.J. Defendant made sixteen assignments of error 
based on over thirty exceptions and brings forward and argues fif- 
teen of the assignments of error in his brief. 

Since a new trial is ordered, we do not deem i t  necessary to the 
decision in this case to discuss all of the assignments of error, some 
of which are without merit. 

We deem i t  proper to say, however, that there was ample evi- 
dence in this case for the jury to pass upon the guilt or innocence of 
the defendant as to the crime of manslaughter. The defendant's mo- 
tion for judgment as of nonsuit made a t  the close of all the evidence 
was properly overruled. 

The jury returned a verdict of "guilty of manslaughter." In this 
case the defendant was entitled to have the jury specify whether it 
was voluntary or involuntary manslaughter. The verdict should have 
been set aside for ambiguity. State v. Fuller, 270 N.C. 710, 155 S.E. 
2d 286. 

There are also errors in the charge which require the case to be 
returned to the superior court for a new trial. Included in the charge 
is the following statement with reference to the different verdicts 
that the jury might return: 

"I instruct you, however, that you have the right under the 
evidence in this case to render one of three verdicts. You may 
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find the defendant guilty of manslaughter; you may find the 
defendant guilty of involuntary manslaughter, or, you may find 
him not guilty. So your charge is to say, by your verdict, whetlier 
the defendant is guilty of manslaughter, either voluntary or in- 
voluntary, or, not guilty of any offense, is a matter solely for 
you to determine and say by your verdict which of these of- 
fenses, if any, he be guilty of." 

Later in the charge the court instructed the jury with respect to 
its different verdicts, as follows: 

"Therefore, members of the jury, i t  becomes your duty to deter- 
mine by your verdict whether the defendant is guilty of man- 
slaughter or whether he is not guilty." 

We are of the opinion that the above conflicting statements with 
respect to what verdict the jury could return was confusing and is 
error. 

The court gave definitions of voluntary manslaughter and invol- 
untary manslaughter, to which there was no exception, and omitting 
the element of proximate cause, applied the law to the evidence re- 
lating to the crime of voluntary manslaughter, which was sometimes 
referred to only as "manslaughter." The court did not apply the law 
to the evidence relating to involuntary manslaughter. G.S. 1-180. 
We are of the opinion that these references by the judge to voluntary 
manslaughter, involuntary manslaughter, and manslaughter, without 
accurately distinguishing the three terms, may have confused the 
jury. 

It was the duty of the judge to instruct the jury as to every es- 
sential element of the crimes of voluntary manslaughter and invol- 
untary manslaughter, including the essential element of proximate 
cause. A plea of not guilty puts in issue every essential element of 
the crime charged. The jury was not instructed that they should re- 
turn a verdict of not guilty if the State failed to satisfy them from 
the evidence beyond a reasonable doubt that a blow, or blows, in- 
flicted upon Combs by the defendant Frye proximately caused his 
death. G.S. 1-180; State v. Ardrey, 232 N.C. 721, 62 S.E. 2d 53; 
State v. Ramey, 273 N.C. 325, 160 S.E. 2d 56. 

Defendant contends, and we agree, that the court's failure to 
charge on the essential element of proximate cause, and to apply the 
law to the evidence relating to involuntary manslaughter was error. 
On account of such prejudicial error, defendant is entitled to a 

New trial. 

BROCK a,nd PARKER, JJ. ,  concur. 
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STATE OF NORTH CAROLINA V. BILLY KEITH FOWLEl'r. 

(Filed 10 July 1968.) 

1. Criminal Law s 91- 
The inclusion of a case on a trial calendar filed by the solicitor in ac- 

cordance with G.S. 7-73.1 constitutes notice to defendant and his counsel 
that the case is set for trial. 

2. Same-- 
Continuances are not favored and ought not to be granted unless the 

reasons thcrefor are  fully established, and therefore a motion for con- 
tinuance should be supported by an affidavit showing sufficient grounds. 

3. S a m e  No abuse of discretion found i n  denial of continnauce. 
Whcre counsel was appointed to represent defendant in 31 cases pend- 

ing against him 130 days before the instant case was called for trial, 30 
of the cases having been calendared for trial on that date, and defendant's 
counscl having discussed with the solicitor which cases he proposed to try, 
the denial of defendant's motion for a continuance is held proper, the in- 
clusion of the case on the trial calendar constituting notice to defendant 
and his counsel that the case was set for trinl, and there being no show- 
ing by defendant why his counsel did not have time to prepare and present 
his defense in the time after his appointment or that he had witnesses who 
were unavailable when the case was called for trial. 

4. Burglary and  Unlawful Breakings 2- 

The misdemeanor of nonfelonious breaking or entering is a lesser in- 
cluded offense of the felony of breaking or entering with intent to corn 
nlit a felony as  described in G.S. 1434. 

5. Burglary a n d  Unlawfi~l  Breakings s 7- 
I n  a prosecution for felonious breaking and entering and for larceny, 

failure of the court to  submit the question of defendant's guilt of non- 
felonious breaking or entering is not error where the evidence tends to 
show that the building was enterrd by breaking a glass window and that 
tires and a station wagon were stolen therefrcm, there being no evidence 
of a rronfelonious breaking o r  entering. 

6. Burglary and  Unlawful Breakings 6- 
In  a prosecution for felonious breaking and entering and for larceny, 

an instruction that the jury "might note that this offense is linked with 
the crime of burglary in which the technical break in may be eEected by 
the lifting of a latch or the turning of a kmab, the building being other- 
wise closed," i s  held not erroneous, the offense of breaking and cnteriug 
defined in G.S. 1484 being a less degree of the offense of first degree 
burglary. 

APPEAL by defendant from Bailey, J., February 1968 Criminal 
Session of ALAMANCE County Superior Court. 

Criminal prosecution upon an indictment containing two counts 
charging defendant with the felonies of breaking and entering and 
larceny on 27 July 1967 a t  Madden's Esso Station in Alamance 
County. 
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Trial of the defendant,, upon his plea of not guilty, was by jury. 
The verdict was guilty as charged. The Court imposed judgment 
of imprisonment for ten years on the charge of breaking and enter- 
ing and imprisonment for ten years on t,he charge of larceny. The 
sentence on the larceny charge is to begin a t  the expiration of the 
sentence imposed on the charge of breaking and entering. The de- 
fendant gave notice of appeal to the Court of Appeals. 

Attorney General T .  W.  Bmton  ar,d Assistant Attorney General 
George A. Goodwyn for the State. 

H .  Clay Hemric for the defendant. 

MALLARD, C.J. Defendant a t  the 16 October 1967 Session of the 
Superior Court of Alamance County had thirty-one cases calendared. 
In  fifteen of them the defendant was charged with breaking and 
entering and larceny, in nine he was charged. with breaking and en- 
tering, in three he was charged with larceny of truck, in three he was 
charged with "safe burglary," and in one he was charged with "safe 
breaking." 

On 20 October 1967 H. Clay Hemric was appointed counsel for 
the defendant in cach of the thirty-one cases. Shortly thereafter, 
information was obtained by Mr. I-Iernric from the dcfendant rela- 
tive to all of the various charges made against him. During the wcek 
of 23 October 1967 defendant's counsel conferred with the solicitcr 
about the preparation of the cases for trial by defendant's counsel. 
Prior to, and again upon the convening of the criminal session of 
Court beginning 26 February 1968, defendant's counsel talked with 
the solicitor about which case or cases he proposed to try. There 
were thirty cases against the defendant on the trial calendar for 
Wednesday, 28 February 1968. Defendant's counsel contends he was 
not advised that this particular case would be tried until 28 Febru- 
ary 1968 a t  which time he made a motion to continue it, and the 
trial court continued i t  until 9:30 a.m. on 29 February 1968. 

The defendant as his first assignment of error contends that the 
defendant did not have sufficient time to prepare and present his de- 
fense. 

G.S. 7-73.1 requires the solicitor to filc a trial calendar with the 
Clerk of Superior Court a t  least one week before the beginning of 
any session of court, and this calendar shall contain the cases he in- 
tends to call. This case was on the calendar for trial on Wednesday, 
28 February 1968. The defendant does not contend that thc solicitor 
did not make and file this calendar as required. The fact that i t  was 
on the calendar was notice to defendant and his counsel that it was 
set for trial. 
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"Continuances are not favored and ought not to be granted un- 
less the reasons therefor are fully established, and therefore a 
motion for a continuance should be supported by an affidavit 
showing sufficient grounds. . . ." 2 Strong, N. C. Index 2d, 
Criminal Law, 5 91, p. 621. 

Defendant does not in his brief assert that he had witnesses that 
were unavailable. Defendant's counsel does not now assert specifically 
why he did not, if in fact he did not, have time to prepare and pre- 
sent his defense in the 130 days or more after his appointment. 

In making the motion for continuancc, Mr. Hemric simply said 
to the Court, "The first motion is for continuance." He did not give 
any reason for his motion. Hc did not tell the judge that he had net 
had time to prepare or present the defendant's defense. The first time 
this is asserted is in the brief filed in this Court. In  fact, in the sten- 
ographic transcript the defendant did not except to the ruling of 
Judge Bailey denying his motion to continue, and the first time 
such exception appears is in that part of the record on appeal en- 
titled, "Statement of Case on Appeal," which appears to be an in- 
troductory paragraph and not a record of the proceedings. 

There is nothing in this record to show that there was an abuse 
of discretion by the judge or that by failing to continue the case, the 
defendant was deprived of a fair trial. State v. Moses, 272 N.C. 509, 
158 S.E. 2d 617; State v. Stinson, 267 N.C. 661, 148 S.E. 2d 593. The 
trial judge's ruling on the motion for continuance will not be dis- 
turbed. 

Defendant contends in his assignments of error numbered two 
and four that the trial judge committed error in failing to instruct 
the jury that they might find the defendant guilty of the lesser 
offense of nonfelonious breaking or entering. The misdemeanor of 
nonfelonious breaking or entering, if ihere is evidence to support it, 
is a lesser included offense of the felony of breaking or entering with 
intent to commit a felony as described in G.S. 14-54. State v. 
Worthey, 270 N.C. 444, 154 S.E. 2d 515. In this case the evidence 
tends to show that  the door to the building was locked by the op- 
erator of the business. Entry was made by breaking a glass window; 
property was stolen therefrom. Two accomplices testified that one 
of the accon~plices broke the glass window, and he and the defend- 
ant entered the building and stole some tires and a 1955 Chevrolet 
station wagon which were situated iherein. In this record there is 
no evidence of a nonfelonious breaking or entry, and i t  was not error 
to fail to so charge. State v. Jones, 267 N.C. 434, 148 S.E. 2d 236; 
State v. Jones, 264 N.C. 134, 141 S.E. 2d 27. 

Defendant contends that the trial judge committed error in charg- 
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ing the jury, "You might note that this offense is linked with the 
mime of burglary in which the technical break in may be effected 
b y  the lifting of a latch or the turning of a knob, the building be- 
ing otherwise closed . . ." Defendant does not cite any authority 
i n  support of this contention. He asserts that linking the crime with 
burglary was error. This contention is without merit. I n  State v. 
Perry, 265 N.C. 517, 144 S.E. 2d 591, the Supreme Court said, "The 
statutory offense set forth in G.S. 14-54 is a less degree of the offense 
of burglary in the first degree set forth in the indictment and as de- 
fined in G.S. 14-51." 

Defendant's fifth and last assignment of error is to "signing the 
judgment as set forth in the record." This assignment of error is 
also without merit. 

I n  the trial, we find 
No error. 

BROCK and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA v. BILLY KEITH FOWLER. 

(Filed 10 July 1968.) 

Criminal Law § 91- 
A motion for continuance is addressed to the sound discretion of the 

trial court, and the denial of such a motion will not be disturbed on ap- 
peal except upon a showing of abuse of discretion or that defendant has 
been deprived of a fair trial. 

Burglary and Unlawful Breakings § 7- 
I n  a prosecution for felonious breaking and entering and larceny, failwe 

of the court to submit the question of defendant's guilt of nonfelonious 
breaking and entering is not error where the evidence was that defendant 
and an accomplice entered a building by breaking a lock from a door with 
a crowbar, that they removed a safe therefrom, and that they broke open 
the safe and divided the money found therein, there being no evidence to 
support a verdict of nonfelonious breaking and entering. 

Criminal Law 88 86, 117- 
An instruction to the effect that the jury should carefully consider and 

scrutinize the testimony of the defendant and an accomplice, that in 
passing upon such testimony they should take into consideration the in- 
terest such witness has in the results of the case, but that if they find the 
witness told the truth they should give his testimony the same weight a s  
that of a disinterested and unbiased witness is held to be without error. 
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APPEAL by defendant from Bailey, J., February 1968 Crinlina? 
Session of ALAMANCE Superior Court. 

At the October 1967 Scssion of Alamance Superior Court defend- 
ant was indicted under a bill of indictment, proper in form, for felon- 
iously breaking and entering on 11 April 1967 the premises of F C S  
Farm and Garden Supplics, Inc., in Burlington, and for the larceny 
of a Mosler Safe therefrom. On 20 October 1967 the court appointed 
H. Clay Hemric, Esq., of the Alamance Bar to represent thc defend- 
ant in this and in thirty other criminal cases then pending against 
the defendant in Alamance Superior Court. This case was called for 
trial on 6 March 1968, a t  which time defendant's counsel moved for 
a continuance on the grounds that the Solicitor had not advised him 
that he intended to try this particular case until 5 March 1968, which 
was one day preceding the trial date, and that he had not had sufi- 
cient time to prepare for trial. Thc motion for continuance was de- 
nied. The defendant was tried upon his plea of not guilty, the jury 
returned a verdict of guilty as charged, and from active prison sen- 
tence thcreupon imposed, the defendant appealed. 

T .  W. Bruton, Attorney General, by  James F.  Bwllock, Deputy 
Attorney General, for the State. 

H .  Clay Hemric for defendant appellant. 

PARKER, J. Defendant's first assignment of error is directed to 
the refusal of the trial court to grant his motion for continuance. 
Granting or denying a motion for continuance rests in the sound dis- 
cretion of the trial judge and his decision will not be disturbed on 
appeal, except for abuse of discretion or a showing that the ciefend- 
ant has been deprived of a fair trial; see opinions filed this date by 
Mallard, C.J., and by Britt, J., in State v. Fowler, 1 N.C.App. 546, 
162 S.E. 2d 37, and State v. Fowler, 3 N.C.App. 552, 162 S.E. 2d 
36, two other cases involving this same defendant. As in those cases, 
the defendant has here failed to show any abuse of discretion on the 
part of the trial judge or to show that he has been in any way 
prejudiced in presentation of his defense or becn deprived of a fair 
trial by rcason of the trial court's rcfusal to grant his motion for 
continuance. 

Defendant next assigns as error the trial court's failure to sub- 
mit to the jury as a possible verdict that they might find the defend- 
ant guilty of the lesser offense of non-felonious breaking and enter- 
ing. While wrongful breaking and entering without intent to commit 
a felony or other infamous crime is a lesser included offense of the 
felony of breaking or entering with intent to commit a fclony under 
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G.S. 14-54, there is here absolutely no evidence to support the sub- 
mission of the lesser offense to the jury. The State submitted the 
evidence of an accomplice who testified that he and the defendant 
had driven in an automobile to the FCX Garden Supply in Burling- 
ton, that  the defendant had there taken a crowbar and broken the 
lock off of the front door, that the defendant and the witness had 
then entered the store and removed therefrom a safe which they 
loaded into the trunk of the automobile, that they had then driven 
into the country, had unloaded and broken open the safe, divided 
the money found therein, and had buried the safe in the ground, 
where i t  was later found by the police. Defendant's contention that 
it would be possible for the jury to find from this evidence that he 
might have formed an intent to participate in the larceny only af- 
ter entry was made into the building stretches credulity past the 
breaking point. There was no error in the trial court's refusal to 
submit to the jury as a possible verdict a finding that defendant was 
guilty of a non-felonious breaking and entering. 

Defendant next assigns as error the following portion of the trial 
court's charge to the jury dealing with the consideration the jury 
should give to the testimony of the defendant and to the testimony 
of the accomplice: 

"Now, Ladies and Gentlemen of the Jury, when you come 
to consider the evidence and the weight you will give to the 
testimony of the different witnesses, the Court instructs you it 
is your duty to carefully consider and scrutinize the testimony 
of the defendant when he has testified on his own behalf, and 
also the testimony of those who are cIosely related to him. You 
should also carefully consider and scrutinize the testimony of 
an accomplice. In passing upon the testimony of such witnesses 
you ought to take into consideration the interest the witness has 
in the results of the action, but the Court instructs you that the 
law requiring you to do so does not require you to reject. or 
impeach such evidence." 

Immediately following this portion of the charge to which appellant 
now takes exception, the court added the following instruction: 

"If you believe such witness has sworn to the truth, you will 
give to their testimony the same weight as you give to the tes- 
timony of a disinterested and unbiased witness." 

With this additional sentence, the charge fully conforms to the re- 
quirements laid down by the Supreme Court. State v. McKinnon, 
223 N.C. 160, 25 S.E. 2d 606; State v. Green, 187 N.C. 466, 122 
S.E. 178. 
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In  State v. Green, supm, Clark, C.J., speaking for the Court,. 
said: 

"There is no hard and fast form of expression, or consecrated 
formula, required, but the jury should be instructed that, as to 
the testimony of relatives or parties interested in the case and 
defendants, that the jury should scrutinize their testimony in 
the light of that fact; but if, after such scrutiny, the jury should? 
believe t,hat the witness has told the truth, they should give him 
as full credit as if he were disinterested." 

In  the trial, we find 
No error. 

MALLARD, C.J., and BROCK, J., concur. 

STATE OF NORTH OAROLINA v. BILLY KEITH FOWLER. 

(Filed 10 July 1968.) 

Criminal Law- 
A motion for a continuance is addressed to the sound discretion of the 

presiding judge, and the denial of such a motion will not be disturbed on 
appeal except upon a showing of an abuse of discretion or that defendant 
has been denied a fair trial. 

APPEAL by defendant from Bowman, S.J., January 1968 Criminal 
Session ALAMANCE Superior Court. 

At  the October 1967 Session, defendant was indicted under a bill 
of indictment, proper in form, for feloniously breaking and entering 
the premises of Superior Furniture Galleries, Inc., and the larceny 
of certain property therefrom on 1 August 1967. 

On 20 October 1967, the court appointed H. Clay Hemric, Esq., 
of the Alamance Bar to represent the defendant, not only in this case 
but in thirty-one cases pending. Defendant's counsel consulted with 
his client immediately after his appointment. The thirty-one cases 
pending against defendant were calendared for trial a t  the January 
1968 Criminal Session of Alamance Superior Court, which convened 
on 15 January 1968. When this case was called for trial on 17 Jan- 
uary 1968, defendant's counsel moved for a continuance but the mo- 
tion was denied. A jury found the defendant guilty as charged and 
from active prison sentence imposed, defendant appealed. 
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T .  Wade Bruton, Attorney General, by Mrs. Christine Y. Den- 
son, Staf f  Attorney, for the State. 

H. Clay Hemric, Esq., Attorney for defendant appellant. 

BRITT, J. Defendant first assigns as error the failure of the trial 
court to grant his motion for continuance. He contends that although 
his counsel was appointed on 20 October 1967 to represent him in 
the thirty-one cases, he did not learn until two days before the trial 
which of the thirty-one cases pending against him would be tried on 
the date calendared. 

There is no merit in this assignment of error. "Granting or deny- 
ing a motion for continuance rests in the sound discretion of the pre- 
siding judge and his decision will not be disturbed on appeal, except 
for abuse of discretion or a showing the defendant has been deprived 
of a fair trial." Bobbitt, J., speaking for the Supreme Court of North 
Carolina in State v. Ferebee, 266 N.C. 606, 146 S.E. 2d 666, and 
quoting from State v. Ipock, 242 N.C. 119, 86 S.E. 2d 798. Defend- 
an t  has failed to show abuse of discretion or that he has been de- 
prived of a fair trial. 

Defendant also assigns as error certain portions of the trial court's 
charge to the jury. We have carefully considered the charge in its 
entirety and find that i t  is without prejudicial error; therefore, de- 
fendant's assignments of error relating thereto are overruled. 

Although defendant's counsel did not comply with our Rule 
19(d) (2), we have carefully reviewed the entire record. Defendant 
had a fair trial, free from prejudicial error. The judgment of the 
Superior Court is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

RIiTH C. YATES, NEXT FRIEND OF THOMAS HENRY YATES, JR., v. 
HAJOCA CORPORATION AND MARYLAND CASUALTY COMPAPU'P. 

(Filed 10 July 1968.) 

1. Ma.qter and Servant 3 62-- Evidence held sufficient to support find- 
ing that accident between employer's office and claimant's home oc- 
curred in course of employment. 

Evidence tending to show that claimant was employed by defendant as 
an outside salesman, that he maintained an office in his home, that de- 
fendant employer furnished him an automobile for use in his work, 
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that one day each week claimant traveled from his home and office to, 
his employer's office in another city i n  connection with his employment, 
that on the day in question claimant made his customary trip to the em- 
ployer's office in the automobile furnished him by the employer, that a f te r  
attending to the usual business a t  the employer's office and after having 
supper with a fellow employee, claimant began the return trip to his  
home and was involved in an automobile accident, is held sufficient to sup- 
port a finding by the Industrial Commission that claimant was injured in 
an accident arising out of and in the course and scope of his employment- 

2. Master and Servant § 57- 
Where a claim for compensation is resisted on the ground that the in- 

juries were occasioned by claimant's intoxication, defendant has the  
burden of proving such defense. G.S. 97-12. 

3. Sam- 
Where there is competent evidence to support contrary conclusions as. 

to whether claimant's injuries were occasioned by his intoxication, by 
making an award the Commission has found that defendant failed to carry 
the burden of proof that the injuries were caused by claimant's intoxica- 
tion, and such finding is binding on appeal. 

APPEAL by defendants from order and amward of the Industrial 
Commission filed 5 January 1968. 

Commissioner William F. Marshall, Jr., after hearing, made find- 
ings of fact, conclusions of law, and an award to plaintiff. Defend- 
ants appealed to the full Commission. The Commissioner and the 
full Commission upon appeal found that  Thomas Henry Yates, Jr., 
was an employee of the defendant Hajoca Corporation and was in- 
jured on 16 December 1965 by accident arising out of and in the 
course and scope of his employment, resulting in and causing perm- 
anent and total disability. Prom the award of the full Commission, 
the defendants Hajoca Corporation, Employer, and Maryland Cas- 
ualty Company, Carrier, appealed to the Court of Appeals. 

Mason, Williamson & Etheridge b y  Rennieth S. Etheridge for. 
claimant-appellee. 

Henry & Henry by Everett L. Henry for defendants-appellants.. 

MALLARD, C.J. The appellants contend that the Hearing Com- 
missioner and the full Commission of the North Carolina IndustriaI 
Commission committed error in finding as a fact, and concluding that 
Thomas Henry Yates, Jr., was injured by accident arising out of 
and in the course and scope of his employment. 

Counsel for the parties agreed that the provisions of Rule 19 
(d) (2) of the Rules of Practice in the Court of Appeals of North 
Carolina shall apply to this appeal. In accordance with this rule, 
they filed the stenographic transcript. They did not file an appendix 
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ito their briefs setting forth in succinct language with respect to those 
witnesses whose testimony is deemed to be pertinent on appeal, what 
they say the testimony of such witness tends to establish with cita- 
tion to the page of the stenographic transcript in support thereof. 
Mowever, counsel for each party does set out what he contends the 
facts are and does a t  times cite pages of the record in the following 
different ways: "Durham, R p 4"; "R p 4"; "R p 18-Fur"; etc. 
It would be clearer if counsel, when referring to the recod on 
appeal, would use "R p " (giving the correct page) and when 
referring to the stenographic transcript would use "T p " (giv- 
ing the correct page). To further confuse the record in this case, 
there are 20 pages numbered from 1 to 20 of the record on appeal, 
6 9  pages numbered from 1 to 69 of one part of the stenographic 
transcript, 12 pages numbered from 1 to 12 of another part of the 
transcript, 24 pages numbered from 1 to 24 of another part of the 
transcript, plus certain exhibits attached to the stenographic tran- 
script. 

Thomas Henry Yates, Jr., was employed by the defendant Hajoca 
Corporation as an outside salesman on 16 December 1965. He lived 
in Hamlet, North Carolina, and had his office in his home. He per- 
formed his duties as a salesman, which included soliciting orders 
from plumbing and heating contractors in the territory south and 
east of Charlotte, including Southern Pines, Rockingham, Hamlet, 
and over to Lancaster. The defendant employer furnished him with 
a 1965 Falcon station wagon and credit cards to buy gas and oil for 
use in his work, and he kept this vehicle a t  his home and office in 
Hamlet. He came to Charlotte from his office and home in Hamlet 
almost every Thursday to turn into the office of the defendant em- 
ployer all orders received, moneys collected, and to discuss deliver- 
ies and procedure for billing the orders he received. On Thursday, 16 
December 1965, Thomas Henry Yates, Jr., as was his custom, went 
to Charlotte on business for his employer, driving the automobile 
furnished him by the defendant employer. After attending to the 
usual business there a t  the employer's Charlotte office and after eat- 
ing supper with a fellow employee, he left Charlotte about 9:00 p.m. 
to return to his office and home in Hamlet. It was a dark foggy night, 
and before 11:OO p.m., the employer's automobile operated by Thomas 
Henry Yates, Jr., left the highway in a curve and struck a tree, re- 
sulting in the injury which has caused him to be and remain com- 
pletely and totally disabled. There was also evidence that im- 
mediately after the wreck there was a whiskey bottle and two beer 
cans in the front seat of the automobile. 

In regard to traveling home from work, our Supreme Court has 
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stated in Alford v. Chevrolet Co., 246 N.C. 214,97 S.E. 2d 869 (19571 ,. 
a t  pp. 216 and 217, the following: 

"If i t  be conceded the course of employment included the traveD 
home, then certainly there must be reasonable continuity be-- 
tween the employment and the travel. When travel is contem- 
plated as part of the work the rule is st,ated in 58 Am. Jur., p.. 
722, Sec. 214, as follows: '. . . the employment includes not. 
only the actual doing of the work but also a reasonable margin 
of time and space necessary to be used in passing t,o and fromi 
the place where the work is to be done, when the latter is ex- 
pressly or impliedly included in the terms of the employment.' 
Citing Brick Co. v. Giles, 276 U.S. 154; Guiliano v. DanieC 
O'Connell's Sons, 105 Conn. 695. In the latter case the Court, 
said: 'The period of employment covers t,he working hours . . . 
and such reasonable time as is required to pass to and from the 
employer's premises.' " 

We are of the opinion and so decide that there was ample compc- 
tent evidence for the Hearing Commissioner and the full Commission 
to find as a fact that the said Thomas Henry Yates, Jr., a t  the time 
of the accident, was acting in the course of and scope of his employ- 
ment. Brewer v. Trucking Co., 256 N.C. 175, 123 S.E. 2d 608. 

The appellants also contend that the Commissioner and the fuil 
Commission committed error in failing to find that the injuries sus- 
tained by Thomas Henry Yates, Jr., were occasioned by his intoxi- 
cation. The burden of proof as to this was on the defendants. G.S. 
97-12. The appellee contends that the evidence was not sufficient to 
make such a finding. There was competent evidence to support the 
contention of both the plaintiff and defendants upon this question. 
By making an award in this case, the Commission has found that 
the defendants failed to carry the burden of proof that the plaintiff's 
injury was caused by his intoxication, and we are bound by such 
finding. Gant v. Crouch, 243 N.C. 604, 91 S.E. 2d 705. 

The order, opinion and award of the Industrial Commission is 
without error of law, and the same is 

Affirmed. 

BROCK and PARKER, ,JJ., concur. 
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ODIS FLETCHER KENDRlCK v. GJXNN WINFRED GAIN ANU GEORGE E. 
HADDOCK. 

(Filed 10 July 1968.) 

1. Appcal and Emor 3 4 2 -  

Where the "Statement of Case on Appeal" contains a statemei~t tthat 
the action is for the loss of services of plaintiff's minor son, but the com- 
plaint alleges a cause of action for personal injuries and the wrongful 
death of the son, the allegations of the complaint are controlling as to the 
nature of the action. 

a. Death § 3-- 

A father may not maintain an action in his individual capacity for the 
wrongful death of his minor son, and demurrer to a complaint alleging 
such a rause of action is properly sustained. 

3. Parent and Child 9 4- 

If  a minor child is injured by the wrongful act or omission of another 
and death is instantaneous, the father may not recorer damages for the 
loss of services of the child. 

4. Pleadings 5 33- 
A defective statement of a good causc of action may be cured by amend- 

ment, but a statement of a defectke cause of action may not. 

6. Same; Death 5 3- 
A complaint by a father in his individual capacity seeking to recover 

for the wrongful death of his minor son states a defective cause of action 
and not a defective statement of a good causc of action, since such an ac- 
tion may only be brought by a personal representative, G.S. 2L?-173, and 
plaintiff's motion to amend his complaint to allege loss of services and 
funeral expenses is properly denied. 

6. Pleadings §§ ZG, 33- 
Where there is a defective statement of a good muse of action, the coru- 

plaint is subject to amendment and the action should not be dismissed un- 
til the time for obtaining leave to amend has expired, G.S. 1-131, but where 
there is a qtatement of a defcctive cause of action, final judgment dismiss- 
ing the action should be entered. 

APPEAL by plaintiff from Exum, J., 2 January 1968 Civil Ses- 
sion of RANDOLPH Superior Court. 

Plaintiff, in his individual capacity as father of a 20-year old 
minor, seeks to recover of the defendants for the alleged wrongful 
death of Jimmy Ray Kendrick, his minor son. Plaintiff also alleges 
that his son suffered extensive head injuries and lacerations of the 
face and forehead '(which would have caused him extreme pain," 
and plaintiff seeks to recover for pcrsonal injurics to his son. 

Defendant Cain before answering filed a written demurrer, as- 
serting that plaintiff in his individual capacity does not have a right 
to sue and therefore does not allege a cause of action. 
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Defendant Haddock before answering filed a written demurrer, 
asserting that plaintiff has alleged no cause of action and does not 
have a right to sue. Defendant Haddock further asserts that "Odis 
Fletcher Kendrick, Administrator of the Estate of Jimmy Ray Ken- 
drick" in a wrongful death action against these two defendants, 
which was tried 3 April 1967, recovered of t,he defendant Haddock 
a judgment for $10,000 which has been paid. 

From a judgment sustaining the demurrers, dismissing the ac- 
tion, and denying plaintiff's motion to amend the complaint, plain- 
tiff appeals to the Court of Appeals. 

John Randolph Ingram for plaintiff-appellant. 
Jordan, Wright, Henson & Nichols by William B. Rector, Jr., 

for defendant-appellee Glenn Winfred Cain. 
Smith, Moore, Smith, Schell & Hunter by Stephen Millikin and 

Larry B. Sitton for defendant-appellee George E. Haddock. 

MALLARD, C.J. The pertinent allegations of the complaint, 
briefly stated, are that plaintiff's minor son, Jimmy Ray Kendrick, 
on 8 December 1965 died as the result of injuries sustained in a col- 
lision between a pickup truck, in which he was a passenger, being 
operated by the defendant Haddock and an automobile being op- 
erated by the defendant Cain; and that alleged negligence on the 
part of each of the drivers constituted a proximate cause of the acci- 
dent. Jimmy Ray Kendrick was pronounced dead on arrival a t  Ran- 
dolph Hospital. Plaintiff further alleges that a t  such time the de- 
cedent was twenty years of agc, livcd with his father and mother 
and had average monthly earnings in the sum of $332.00. The com- 
plaint contains no other allegations in connection with loss of pro- 
spective earnings; no allegation whatever is set forth with respect 
to funeral expenses. 

On page two of this record there appears a "Statement of Case 
on Appeal," the first sentence reading, "This is a civil action insti- 
tuted by the plaintiff for the loss of services of a minor son grow- 
ing out of the wrongful death of Jimmy Ray Kendrick arising out 
of an automobile collision." This statemcnt seems to he contradictecl 
by paragraph XVII of plaintiff's complaint which reads: 

"As a proximate result of defendants' negligence, plaintiff has 
suffered damages and loss for thc personal injury and wrong- 
ful death of his minor son in the amount of twenty-five thousand 
and no/100 ($25,000.00) dollars for the personal injury and 
wrongful dcath of his minor son, Jimmy Ray Kendrick." 
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The attorneys for the parties entered into the following stipula- 
tion which appears a t  the end of the record on appeal: 

"It is stipulated and agreed that the foregoing shall be and is 
the statement of case on appeal to the Court of Appeals of 
North Carolina." 

In this stipulation the term "statement of case on appeal" relates 
to the entire record on appeal instead of relating to the single para- 
graph on page two of the record entitled, "Statement of Case on 
Appeal." 

The "Statement of Case on Appeal" on page two of the record 
appears to be used as a brief introduction to the record on appeal. 
This is not required under Rule 19(a) of the Rules of Practice in the 
Court of Appeals. 

In  this case this "Statement of Case on Appeal" appearing on 
page two of the record on appeal contains a statement as to the na- 
ture of the cause of action which is not supported by the complaint. 
We hold that the allegations in the complaint are controlling and 
that the cause of action alleged is one for personal injuries to, and 
for the wrongful death of, Jimmy Ray Kendrick. The plaintiff, in 
his individual capacity as father of the deceased, cannot maintain 
this action. 

The Court did not commit error in allowing the demurrers of the 
defendants. G.S. 28-173; Horney v. Pool Company, 267 N.C. 521, 
148 S.E. 2d 554; White v. Comrs. of Johnston, 217 N.C. 329, 7 S.E. 
2d 825. 

Even if we could view the complaint as alleging a cause of action 
for loss of services of his minor son, the allegation that the son was 
dead on arrival a t  the hospital after sustaining injuries mould de- 
feat a recovery. It is the law in North Carolina that if a minor child 
is injured by the wrongful act or omission of another, and death is 
instantaneous, the father does not have the right to recover damages 
for the loss of services of such child. White v. Comrs. of Johnston, 
supra. 

Plaintiff contends that his motion to amend his complaint to 
allege loss of services and to recover funeral expenses should have 
been allowed. In  North Carolina i t  is well settled that there is a 
distinction between a defective statement of a good cause of action, 
which may be amended, and a statement of a defective cause of ac- 
tion, which may not be amended. We hold that the plaintiff has 
stated a cause of action that only a personal representative could 
bring under the provisions of G.S. 28-173, and therefore, he has 
stated a defective cause of action and not a defective statement of 



560 IN T H E  COURT OF APPEALS. [ I  

a good cause of action. It follows and we so decide that the judg- 
ment of Judge Exum denying the motion to amend is correct. In 
Mills v. Richardson, 240 N.C. 187, 81 S.E. 2d 409, Justice Bobbitt, 
speaking for the Court, said, "Where there is a defective statement 
of a good cause of action, the complaint is subject to amendment; 
and the action should not be dismissed until the time for obtaining 
leave to amend has expired. G.S. 1-131. B u t  where there is  a state- 
ment o f  a defective cause o f  action, final judgment dismissing the 
action should be entered." (Emphasis added.) 

The judgment of the court sustaining the demurrers, dismissing 
the action, and denying plaintiff's motion to amend is 

Affirmed. 

BROCK and PARKER, J.T., concur. 

JAMES C. TJNDERWOOD v. RALPII L. I-IOWLAND, C~~IMI~SIONER OF MOTOR 
VEFIICTXS OF THE STATE OF NORTH CAROTJNA. 

(Filed 10 July 1968.) 

1. Automobiles 2-- Complaint properly alleged t,hnt revocation un- 
d e r  G.S. 20-28.1 was  n o t  mandatory. 

I n  an action by the holder of an operator's l icen~e to review the revoca- 
tion of his l j c ~ n s ~  bj the Commissioner, plainliii' nllegc'd that he was con 
victed oil 31 January 1968 of the off ens^ of operating a niotor vehicle without 
a license on 28 August 196G while his license mas in a &ate of suspension 
from 13 Ju1> 1966 to 12 October 1966, that subsequent to his conviction de- 
fendant notifircl him that, effective 4 March 1968, his license would be re- 
rokrd under G.S. 20 28.1 for a period of one year as  a result of his, conviction 
of a moving violation committed while driving during a period of suspension. 
Held: The complaint alleges sufficient facts to show that (1) the revocation 
of plaintiff's license by d d ~ n d a n t  was not mandatory under G.S. 20-28.1, 
since the statute provides that revocation must become "effective on the 
date set for termination of the suspension or revocation which was in effect 
a t  the tinir of s w h  offense," and that (2)  plaintiff is entitled to a review of 
drfcndant's order in t h ~  Superior Court pursuant to G.S. 20-25. 

2. Pleadings 5 1 2 -  

Upon demurrer the facts alleged in t h ~  complaint must be accepted as  
true. 

3. Statutes  § & 

Wlicre the language of a statute is clear and unambiguous, there is no 
room for judicial construction, and the courts must give it  its plain and 
definite meaning and a re  without power to interpolate or to superimpose 
prnvisions and limitations not contained therein 
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4. Automobiles § 2- 

Contention of defendant Co~ninissioner that a literal interpretation of 
G.S. 20-28.1 would lead to absurd results, arid that the statute should be 
interpreted to mean that where notice of licensee's conviction is received 
after the termination date of the initial suspensiori the revocatioii should 
be prospective in nature, presents a question for the legislature and not 
the courts, the language of the statntc being clear and unambiguous. 

APPEAL by plaintiff from Fountain, J., April-May 1968 Scssion 
of WAYNE Superior Court. 

Pertinent allegations in the complaint in this civil action are sum- 
marized as follows: On 27 February 1968, plaintiff was the holder 
of an operator's license; on said date, he reccived a notice of revoca- 
tion from defendant advising that pursuant to G.S. 20-28.1 said li- 
cense would be revoked for one year from and after 4 March 1968; 
the purported reason of revoking plaintiff's liccnsc was that defend- 
ant  had been notified that plaintiff was convicted in the Wayne 
County Court on 31 January 1968 of operating a motor vehicle on 
the public highway on 28 August 1966, and that plaintiff's operator's 
license was in a state of suspension from 13 July 1966 to 13 October 
1966. Pursuant to the notice, plaintiff surrendered his operator's li- 
cense to defendant and on 8 March 1968 requested that his license 
be returned for the reasons hereinafter statcd. 

Defendant failed to return plaintiff's license and this suit was in- 
stituted. Defendant demurred to the complaint, contending that i t  
does not state facts sufficient to constitute a cause of action. 

Following a hearing on the demurrer, Judge Fountain entered 
judgment sustaining the demurrer and dismissing the action. Plain- 
tiff appealed. 

Herbert B .  Hulse, Attorney for yluintiff appellant. 
T. W a d e  Bruton, Attorney General, b y  IVilliam W .  Melvin, As- 

sistant Attorney General, and T .  Buie Costen, S taf f  Attorney, for 
the defendant appellee. 

BRITT, J. First, we must decide if, in the light of G.S. 20-25, 
the Superior Court may consider this action. Pertinent provisions of 
the statute are as follows: "Any person denied a license or whose 
license has been cancelled, suspended or revoked by the Department, 
except where such cancellation is mandatory under the provisions of 
this article, shall have a right to file a petition within thirty (30) 
days thereafter for a hearing in the matter in the superior court. 

I9  . . . 
For the purpose of this appeal, the crucial clause in the statute 
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is "except where such cancellation is mandatory under the provisions 
of this article." 

In view of defendant's demurrer, we must accept as true the facts 
alleged in the complaint. Coble v. Reap, 269 N.C. 229, 152 S.E. 2d 
219. Therefore, i t  becomes necessary to determine if the defendant, 
under the facts alleged in the complaint, was under statutory man- 
date to revoke plaintiff's operator's license for the period from 4 
March 1968 to 4 March 1969. This brings us to a consideration of 
G.S. 20-28.1, pertinent provisions of which are as follows: 

"Conviction of moving violation committed while driving dur- 
ing period of suspension or revocation of license. - (a) Upon 
receipt of notice of conviction of any motor vehicle moving vio- 
lation committed while driving a motor vehicle, such offense 
having been committed while such person's operator's or chaui- 
feur's license was in a state of suspension or revocation, the 
Department shall revoke the person's license effective on the 
date set for termination o f  the suspension or revocation which 
was i n  effect at  the time of such offense. (Emphasis added.) 

( b )  When a license is subject to revocation under this section, 
the period of revocation shall be as follows: 

"(1) A first such revocation shall be for one year;" 

In  his complaint, plaintiff alleges that the termination date of his 
original suspension was 13 October 1966; that he was indicted for 
operating a motor vehicle on the highway without a license on 28 
August 1966 but was not convicted until 31 January 1968; that be- 
cause of said conviction defendant has ordered plaintiff's license re- 
voked for one year beginning 4 March 1968. 

Plaintiff contends that on the facts alleged in his complaint, any 
order of defendant under G.S. 20-28.1 revoking his license would 
have to become "effective on the date set for termination of the sus- 
pension or revocation which was in effect at  the time of such offense," 
and that said date was 13 October 1966. 

Plaintiff's contention is well-founded. We hold that the complaint 
alleges sufficient facts to show that the revocation of plaintiff's li- 
cense by defendant was not mandatory under the provisions of 
Article 2 of Chapter 20 of the General Statutes, and the sustaining 
of defendant's demurrer by the Superior Court was error. 

In  his brief, defendant contends that a literal interpretation of 
G.S. 20-28.1 would lead to absurd results; that the statute should be 
interpreted to mean that the revocation should date from the terrni- 
nation of the initial suspension "if notice of conviction is received 
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before such termination date," and that where "notice of conviction 
is received after such termination date, the revocation should be 
prospective in nature." 

We cannot adopt defendant's contention. Where the language 
of a statute is clear and unambiguous, there is no room for judicial 
construction and the courts must give its plain and definite mean- 
ing; Davis v. Granite Corp., 259 N.C. 672, 131 S.E. 2d 335; and the 
courts are without power to interpolate, or superimpose provisions 
and limitations not contained therein. Board of Architecture v. Lee, 
264 N.C. 602, 142 S.E. 2d 643. 

It is our duty to adjudicate, not legislate; to interpret the law as 
written, not as we would have it. We are compelled to interpret the 
statutes, including G.S. 20-28.1, as written, leaving to the General As- 
sembly the responsibility of writing and amending statutes. 

The judgment of the Superior Court sustaining defendant's de- 
murrer is 

Reversed. 

CAMPBELL and MORRIS, JJ., conc~r.  

GEOKGE J. BUFFKIN v. J. C. GASKIN, T/A G. & G.  AUTO SERVICE 
AND 

FLOSSIE B. ANDERSON v. J. C. GASKIN, T/A G. & G. AUTO SERVICE. 

(Filed 10 July 1968.) 

1. Appeal and Error 3 41- 
Where appellant submits the evidence in the record on appeal under 

Rule 19(d) ( 2 )  of the Rules of Practice in the Court of Appeals but fails 
to  affix an appendix to the brief summarizing the testimony that he re- 
lies upon to support his exception to denial of motion for judgment as  of 
nonsuit, the Court of Appeals, ez mero rnotu, will refuse to consider the 
evidence and will deem the assignment of error to be abandoned. 

2. Negligence 5 26- 
Nonsuit on the ground of contributory negligence is allowed only when 

the plaintiff's evidence considered in the light most favorable to him estab- 
lishes the plaintiff's negligence as  a proximate contributing cause of the 
injury so clearly that no other conclusion reasonably can be drawn there- 
from. 

3. L4utomobiles 35 71, 7- 
Conflicting evidence in this case is held sufficient to be submitted to  the 

iury on the issue of defendant's negligence in towing a disabled auto- 
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mobile on a foggy morning without lights on either the wrecker or the 
automobile, and on the issue of plaintiff's contributory negligence in col- 
lidirig into the towed vehicle. 

4. Trial 5 34- 
Defendant cannot complain of a n  instruction which required the plain- 

tiffs to establish defendant's negligence "beyond a reasonable doubt" rather 
than "by the greater weight of the evidence." 

APPEAL from Clark, J., February-March 1968 Civil Session, Co- 
LUMBUM Superior Court. 

These two civil actions were consolidated for trial by consent of 
the parties. 

The two actions arose from an automobile collision which occur- 
red a t  approximately 8:15 P.M., 13 March 1965, on North Carolina 
Highway No. 904 near Tabor City. 

On the occasion in question the plaintiff George J. Buffkin was 
driving a 1964 Ford automobile owned by the plaintiff Flossie R. 
Anderson. Buffkin and Mrs. Anderson were first cousins. Mrs. An- 
derson did not drive an automobile and on this occasion had asked 
her cousin, Buffkin, to drive her in her automobile to Tabor City for 
the purpose of grocery shopping. 

Buffkin was driving the Anderson automobile in a southeasterly 
direction towards Tabor City. The plaintiffs contended that there 
were patches of fog on the road and that the surface of the road was 
damp and wet from previous rains. They were proceeding a t  approxi- 
mately 45 miles per hour and had the headlights on low beam in 
order to have better visibility in the foggy conditions. As they, thus, 
proceeded, they came upon an object which Buffkin and Mrs. An- 
derson saw a t  about the same time. Buffkin applied the brakes but 
was unable to stop until the Ford he was driving crashed into the 
object. The object turned out to be a 1958 Ford which was attached 
to the rear of a wrecker truck being operated by the defendant. The 
defendant had gone to this location for the purpose of pulling the 
1958 Ford out of a ditch on the northerly side of the road. The de- 
fendant had arrived and had attached the crane of his wrecker to 
the 1958 Ford and had then pulled i t  from the ditch and partially 
across the northerly half of the highway and onto the southerly half 
of the highway. The defendant had the wrecker headed in an easterly 
direction on the southerly side of the highway which was the side of 
the highway on which the plaintiff Buffkin was driving the Ander- 
son automobile. The defendant had stopped to attach a tow bar to 
the disabled Ford and the wreck occurred while the defendant was 
stopped. 
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The evidence was sharply conflicting, both as to the weather con- 
ditions and the lighting on the wrecker. 

The plaintiffs' evidence was to the effect that there were no 
lights on either the wrecker or the 1958 Ford which was connected 
to it. The defendant claimed that the wrecker was well lighted with 
red blinker lights and other lights. 

The evidence revealed that the 1958 Ford was attached to the 
wrecker by a hoist and the front was several feet off the ground. 
There was no evidence as to any lights on the 1958 Ford which was 
connected to the wrecker. 

The jury awarded damages in the amount of $4,250 to Buffkin 
for personal injuries and in the amount of $6,000 to Mrs. Anderson 
for personal injuries and $1,200 to Mrs. Anderson for damages done 
to her Ford. 

From judgment in favor of the plaintiffs based upon the jury 
verdict, the defendant appealed. 

John A.  Dwyer and D. .Jack Hooks, Attorneys for plaintiff ap- 
pellees. 

Henry & Henry by Everett L. Henry, Attorneys for defendant 
appellant. 

CAMPBELL, J. This appeal presents two questions. One, should 
the case have been dismissed upon motion for judgment as of non- 
suit? Two, did the trial court commit error in the charge? 

The evidence was submitted under Rule 19(d) (2) but the appel- 
lant did not comply with the rules of this Court in that no appendix 
was affixed to the brief summarizing the testimony that the defend- 
ant  relies upon to sustain the motion for judgment as of nonsuit. For 
failure to comply with the rules of this Court in this regard, this 
Court, ex mero motu, will refuse to consider the evidence and will 
deem this assignment of error as abandoned. Despite this ruling, we 
engaged upon a voyage of discovery and went through the tran- 
script of the record. There was ample evidence to sustain a finding 
of negligence on the part of the defendant. Nonsuit on the ground 
of contributory negligence of the plaintiff is ellowed only when the 
plaintiff's evidence considered in the light most favorable establishes 
the plaintiff's negligence as a "proximate contributing cause of the 
injury so clearly that no other conclusion reasonably can be drawn 
therefrom." Hughes v. Vestal, 268 N.C. 450, 150 S.E. 2d 752; White 
v. Mote, 270 N. C. 544, 155 S.E. 2d 75. 

While the evidence was sharply conflicting, we think that the 
case was properly submitted to the jury on the issues of negligence 
and contributory negligence. 
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The defendant assigns as error the charge to the jury by the 
trial court: 

"All the evidence in this case tends to show that i t  was after 
dark or a t  night within the meaning of the statute. Now, I fur- 
ther instruct you, members of the jury, that this requirement 
of the statute is applicable to towed vehicles. Such tail lights 
on the rear of a wrecker or a towing vehicle does not constitute 
a sufficient compliance with the statute. To comply with the 
st'atute, a motorist must have such visible tail lights on the 
towed vehicle. I instruct you, members of the jury, that the op- 
eration of a motor vehicle a t  night without such visible tail 
lights on the towed vehicle in violation of the statute is negli- 
gence per se, or negligence in itself, or negligence as a matter of 
law. * * * 
Finally as  to this first issue, members of the jury, I instruct 
you that if the plaintiffs have satisfied you from the evidence 
and beyond a reasonable doubt that on the night of March the 
13t.h, 1965, a t  about 8:00 o'clock P.M. on Highway 904 about 
two or three miles west of Tabor City, North Carolina, that the 
defendant, Mr. Gaskin, did operate his wrecker on said highway 
and did with said wrecker tow another motor vehicle and that 
the towed vehicle did not have on its lamps exhibiting a red 
light plainly visible under normal atmospheric conditions for a 
distance of 500 feet to the rear of such towed vehicle, then I 
instruct you that the defendant would be negligent; and if you 
further find from the evidence and by the greater weight of the 
evidence that such negligence was one of the proximate causes 
of the collision between the vehicles and resulting injury to the 
plaintiffs, then i t  would be your duty to answer this first issue 
in favor of the plaintiffs, that is 'yes.' If you fail to so find, 
members of the jury, then i t  would be your duty to answer this 
issue in favor of the defendant, that is 'no.' " 

We find no error in this instruction insofar as the defendant is 
concerned. As a matter of fact, the instruction placed a greater 
burden on the plaintiffs than the law requires, for that the trial 
courc required the plaintiffs to establish this fact ''beyond a reason- 
able doubt" rather than "by the greater weight of the evidence." 
This undue burden placed upon the plaintiffs cannot be taken ad- 
vantage of by the defendant. 

We have reviewed all of the assignments of error and find no 
error in the trial of this case. 

Affirmed. 

BRITT and MORRIS, JJ.. concur. 
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STATE OF XORTH CAROLINA T. FORREST LEID JETTON. 

(Filed 10 July 3968.) 

1. Criminal Law § 88-  
Objection to a question by defense counsel on cross-examination seek- 

ing to elicit testimony which had previously been given by the witness is 
properly sustained, defendant not being prejudiced by the court's refusal 
to allow the witness to repeat his trstimony. 

3. Criminal Law 73- 
Testimony by a police officer as  to what another witness had told him 

in  d~fendant's presence, the other witness previously having testified as 
to what he had told the officer, is properly admitted for the purpose of 
corroboration. 

3. Criminal Law § 104- 
Upon motion for  nonsuit, the evidence m w t  be taken in the light mozi: 

favorable to  the State, giving the State the benefit of every reasonable 
inference which arises from the e\ idence. 

4. Larceny 5, 7- 
1Svidenre of the State tending to show that the automobile in question 

w:ls owned by and was in the ltlwful possession of a credit corporation, 
th:tt tllc automobile was talrm from the premises of the credit corporation 
bithout its consent, that when apprehended a fcw days later defendant 
had possession and control of the automobile, and that defendant had no 
widcnce of ownership, is held sufficient to be submitted to the jum on the 
issue of defendant's guilt of larceny, of the automobile upon instructions 
as  t l  recent possrssion of s t o l ~ n  property. 

5. Criminal Law 5 166- 
Exceptions and assignments of error not brought forward and argued 

in the brief are dcemed abandoned. Rule of Practice, in the Court of Ap- 
Ileals No. 28. 

APPEAL by defendant from Snepp, J., 3 October 1967, Srhedule 
C Session, MECKLENBURG Superior Court. 

Defendant was charged in a bill of indictment with the felonious 
larceny of an automobile of Commercial Credit Corporation. The 
defendant entered a plea of not guilty. 

The State's evidence consisted of the testimony of three wit- 
nesses. The defendant offered no evidence. 

Danny Cowan, Finance Manager for Commercial Credit Cor- 
poration, 1300 South Tryon Street, Charlotte, North Carolina, testi- 
fied that a repossessed 1965 four-door, beige, Chevrolet Be1 Air au- 
tomobile of a value of approximately $1,300 to $1,400 was removed 
from Commercial Credit Corporation's lot a t  1301 South Tryon 
Street, Charlotte, North Carolina, between 6:00 p.m. Friday, 4 
August 1967, and 8:30 a.m. Monday, 6 August 1967, and that said 
automobile was removed from the premises of Commercial Credit 
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Corporation without permission. That  the automobile in question 
belonged to Commercial Credit Corporation. That  the police were 
notified. 

L. M. Hatcliell, an officer with the Charlotte Police Department, 
testified that  on 10 August 1967 he stopped the defendant, who was 
driving a 1965 four-door, beige, Chevrolet Be1 Air automobile. That 
defendant could not produce a North Carolina driver's licensc, nor 
the registration card for the automobile being driven and that de- 
fendant gave him a driver's permit in the name of Douglas Falls. 
That  he checked the daily theft bullctin and determined that  the 
automobile in question was one reported as stolen from the Com- 
mercial Credit Corporation, and the serial number on the automobile 
driven by defendant matched the serial number on the daily theft 
bulletin. That  he carried the defendant to thc police station where, 
a t  a later time, defendant was identified by Officer T. N. Kiser as 
Forrest; Lee Jetton, and that  Forrest Lee Jetton, the defendant ap- 
pearing in Court was the same person that identified himself as 
Douglas Falls. 

T. N. Kiser, Detective, Charlotte Police Department, testified 
that  he talked with Officer Hatchell and looked a t  the automobile 
in question. That  he also talked to '(Douglas Falls," whom he recog- 
nized as Forrest Lee Jetton, as he knew Jetton personally. 

From a verdict of guilty as charged, and the judgment entered 
thereon, the defendant appealed. 

T.  W. Bruton, Attorney Gmeral, by  William W .  Melvin, Assist- 
ant Attorney General, and T .  Buie Costen, StaJj' Attorney, for the 
State. 

Charles B. Merryman, Jr., for defendant appellant. 

BROCK, J. Defendant assigns as error that the trial judge re- 
stricted his cross-examination of the State's witness Danny Cowen 
as  to the ownership of the stolen vehicle. 

I n  his cross-examination the defendant's counsel sought to  elicit 
a second time that  the title to the vehicle in question was registered 
in the name of some person in South Carolina. 

The witness had already testified that  the vehicle title was reg- 
istered in the name of someone in South Carolina, and thr  trial judge 
stated that  he was sustaining the objection to the second inquiry be- 
cause of repetition. Clearly the defendant was not prejudiced by not 
being allowed to have the witness repeat his testimony. It is the duty 
of the trial judge to restrict counsel from unnecessary examination 
or cross-examination of witnesses. This assignment of error is with- 
out merit and is overruled. 
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The defendant assigns as error that the trial judge restricted his 
cross-examination of the State's witness L. M. Hatchell with respect 
to his identification of the defendant as the driver of the vehicle. 

Defendant's counsel had cross-examined the witness completely 
with respect to the occupants of the vehicle, and, when he undertook 
to do the same thing again, the trial judge sustained the solicitor's 
objection. This assignment of error is without merit and is overruled. 

The defendant assigns as error that the trial judge allowed the 
State to offer hearsay testimony. The State's witness T. N. Kiser 
testified as to what the State's witness L. M. Hatchell had told him 
in the presence of the defendant in the interrogation. The witness 
Hatchell had already testified to the same thing and had been ex- 
tensively cross-examined by defendant's counsel. Also, upon defend- 
ant's objection to the hearsay testimony the trial judge correctly in- 
structed the jury that i t  was being admitted for corroborative pur- 
poses only. This assignment of error is without merit and is over- 
ruled. 

The defendant assigns as error that the trial judge overruled 
his motion for judgment as of nonsuit. It is established in this State 
that, upon a motion for nonsuit in a criminal case, the evidence must 
be taken in a light most favorable to the State and the Court must 
give the State the benefit of every reasonable inference which arises 
from the evidence. State v. Bridgers, 267 N.C. 121, 147 S.E. 2d 555. 

The State's evidence tended to show that the automobile in ques- 
tion was owned by and was in the lawful possession of Commercial 
Credit Corporation; that the automobile was taken from the prcm- 
ises of Commercial Credit Corporation without its permission or 
consent; that the defendant was in possession and control of the au- 
tomobile in question when apprehended by the police; and that de- 
fendant had no evidence of ownership of the automobile in question. 
The case was submitted t,o the jury by the trial judge upon instruc- 
tions concerning "recent possession." This assignment of error is 
overruled. 

The defendant excepted to and assigned as error a portion of the 
judge's charge relative to lawful possession by Commercial Credit 
Corporation, but this exception and assignment of error is not brought 
forward and argued in his brief. It is therefore deemed abandoned. 
Rule 28, Rules of Practice in the Court of Appeals of North Car- 
olina. Nevertheless, we have examined the judge's charge in this re- 
spect and find i t  to contain no prejudicial error. 

In the defendant's trial we find 
No error. 

MALLARD, C.J., and PARKER, J., concur. 
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LEWIS 2). OIL Co. 

G. I<. T.EWIS AND W m ~ ,  2. P. LEWIS, V. GODWlN OIL COMPANY, INC. 

(Filed 10 July l!ifiS.) 
1. Sales § & 

The statute of limitations applicable to an action based upon breach of 
mar~anty  of fitness and safety is three years. G.S. 1-52. 

2. Limitation of Actions 17- 
Upon the plea of the applicable statute of limitations, the burden is on 

plaintiff to show that the action was instituted within the prescribed 
perbd. 

8. Limitation of Actions # 4- 
h cause of action accrues and the statute of limitations begins to run, 

in the absence of disability or fraud or mistake, whenever a party becomes 
iiable to an action. 

4. Same; Limitation of Actions § 18- Action upon breach of war- 
ranty of fitness of tobacco curer accrues either at its installation or 
first sign of damage and not at subsequent explosion. 

Where plaintiff alleges that a tobacco curer which he purchased from 
dc+m?ant was installrd on a certain date, that on a later date it  exploded 
and destroyed plaintiff's tobacco barn and tobacco, that between the time 
of the installation and explosion three barns of tobacco had been cured, 
that the cured tobacco had an oil film on it, and that defendant was so 
advised and ~uade  adjustments to the curer, plaintiff's action based upon 
breach of warranty of fitness and safety accrued either a t  the time of 
installation or when plaintiff first discovered ail on the tobacco, and where 
it  appears from the complaint that the action was not instituted until 
more than three years after those dates, judgment on the pleadings in 
favor of defendant is proper notwitllstanding the action was brought 
within three years of the explosion, the damages from the explosion re- 
sulting from the first injury and being merely in aggravation of the 
original damages. 

APPEAL by plaintiffs from Clark, J., a t  the February 1968 Civil 
Session of BRUNSWICK Superior Court. 

This is a civil action instituted by plaintiffs against defendant 
for recovery of damages sustained by plaintiffs as  the result of a 
fire and explosion which destroyed their tobacco barn and a quantity 
of tobacco. Their action is based upon breach of warranty of fitness 
and safety of a tobacco curer purchased by plaintiffs from the de- 
fendant and installed by the defendant. Plaintiffs also claim damage 
to three barns of tobacco cured in t.he barn prior to its destruction. 

The complaint alleges that on or about 20 July 1964, plaintiffs 
purchased a tobacco curer from the defendant and that the curer 
was installed by the defendant on 22 July 1964; that  on several oc- 
casions between 22 July 1964 and 16 August 1964, pursuant to com- 
plaints by plaintiffs, defendant made adjustments on the curer, the 
last adjustment being on 14 August 1964, at  which time defendant's 
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employee advised plaintiffs that if they had any further trouble with 
the curer to notify defendant and i t  would make corrections. 

The complaint further alleges that on Sunday, 16 August 1964, 
plaintiffs attempted to contact defendant to advise that the curer 
was still not functioning properly, but were unable to make contact; 
that on said date, around noon, an explosion and fire occurred, de- 
stroying plaintiffs' tobacco barn and tobacco. 

The complaint also alleges that three barns of tobacco were 
cured between the time the curer was installed and the barn was de- 
stroyed; that upon removal of each barn of tobacco after the curing 
process was completed, plaintiffs discovered that the cured tobacco 
had an oil film on i t  and defendant was advised of this fact. Plain- 
tiffs ellege specifically that the tobacco curer was defective in sev- 
eral respects and that i t  was improperly installed by the defendant. 

P!aintiffs instituted their action on 16 August 1967. Defendant 
answered and by amendment to its answer pleaded the three-years 
statute of limitations. 

When the case came on for trial, defendant moved for judgment 
on the pleadings. The motion was allowed for the reason that the 
complaint discloses that any cause of action plaintiffs may have had 
accrued or came into being on or about 22 July 1964, or prior to 16 
August 1964, and plaintiffs' action instituted on 16 August 1967 was 
con~menced more than three years after the accrual of the alleged 
cause of action. 

From the judgmcnt dismissing the action, plaintiffs appealed. 

X~dlivan tE Hornc by T h o w m  E. I-lorne, Attorneys for plaintiff 
appellants. 

James, James & Crossley b y  Joshua S. Jaqnes, Attorneys for de- 
f endant appellee. 

BRITT, J .  The sole question presented on this appeal is: Was 
the cause of action alleged by plaintiffs barred by the three-years 
statute of limitations pleaded by defendant? We hold that i t  was. 

The period prescribed for the commencement of this action is 
three years from the time the cause of action accrued. G.S. 1-52. 
Upon the plea of this statute the burdcn is on plaintiffs to show that 
they instituted their action within the prescribed period. Shearin v. 
Lloyd, 246 N.C. 363, 98 S.E. 2d 508. 

The decision of the Supreme Court of North Carolina in Matthieu 
v. Gas Co., 269 N.C. 212, 152, S.E. 2d 336, is controlling in the case 
a t  bar. Branch, J., speaking for the court, said: 

"A cause of action accrues and the statute of limitations begins 
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to run whenever a party becomes liable to an action, if a t  such 
time the demanding party is under no disability. This rule is 
subject to certain exceptions, such as torts grounded on fraud 
or mistake, none of which are applicable to the instant case. 
However, the more difficult question is to determine when the 
cause of action accrues. In the case of Mast v. Sapp, 140 N.C. 
533, 53 S.E. 350, this Court said: 'Where there is a breach of an 
agreement or the invasion of an agreement or the invasion of a 
right, the law infers some damage. . . . The losses thereafter 
resulting from the injury, a t  least where they flow from i t  prox- 
imately and in continuous sequence, are considered in aggrava- 
tion of damages. . . . The accrual of the cause of action must 
therefore be reckoned from the time when the first injury was 
sustained. . . . When the right of the party is once violated, 
even in ever so small a degree, the injury, in the technical ac- 
ceptation of that term, a t  once springs into existence and the 
cause of action is complete.' " 

In  the instant case, plaintiffs' cause of action accrued prior to 16 
August 1964. If i t  did not accrue on 22 July 1964, the day that de- 
fendant installed the t.obacco curer, i t  definitely accrued several days 
later when plaintiffs completed curing their first barn of tobacco and 
discovered an oil film on the tobacco. The damage which resulted 
thereafter was in aggravation of the original damage and resulted 
from the first injury. 

A judgment on the pleadings in favor of a defendant on defend- 
ant's plea in bar of the statute of limitations is proper when all the 
facts necessary to establish said plea are alleged or admitted in 
plaintiff's pleadings. Reidsville v. Burton, 269 N.C. 206, 152 S.E. 
2d 147. 

The judgment of the Superior Court is 
Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 

CHARLES McTJEAh'. ADMINISTRATOR OF ESTA~E OF PIERCE LEE McLHAN, 
v. JOE E. WARD. 

(Filed 10 July 1968.) 
I. Negligence 5 51- 

I t  is not negligence for a person to maintain an unenclosed pond or 
pool on his premises. 
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When a person maintains an unenclosed pond on his property which is 
attractive to  childrcn of tender years and the owncr knows or by the ex- 
crcise of reasonable care should know that children frequently play there, 
and the owner does nothing to prevent such use but condones the 
chilGrcn's use of the pond, i t  is incumbent upon the owncr to provide such 
children reasonably adequate protection against injury. 

Where there is no evidence that the owner of a private pond main- 
i-ained far irrigation purposes permitted childrcn to play around the pond, 
either expressly or impliedly, but the evidence shows that the owner had 
reqnrsted that they not be permitted to do so and had warned their parents 
to keep them away, the owner may not be held liable on the ground of neg- 
ligence for the drowning of a small child in the pond. 

APPEAL from Clark, J., February 19% Civil Session, COLUMBUS 
Superior Court. 

At  the close of the plaintiff's evidence, the defendant moved for 
judgment a s  of nonsuit. The motion was allowed. 

On 16 June 1964 Pierce Lee McLean, the four year old son of 
Charles McLean and wife, Annie Mae McLean, lost his life by 
drowning in a pond located on the defendant's farm. 

The pond was located from four to five-tenths of a mile from a 
main traveled public road. There was a private farm road that went 
down to the tenant house furnished by the defendant to the Charles 
McLean family. This private road went by the pond and at  its near- 
est point was some fifty feet away. 

Between the private road and the pond there were bushes and 
undergrowth so that the pond itself could not be seen. 

The pond was stocked with fish and the water from the pond 
was used for irrigation purposes. There was no fence or other bar- 
rier around the pond. The pond was something like 100 fcet long 
and 50 feet wide. At its deepest point i t  was some 10 feet in depth. 

Charles McLean, Jr., the ten year old brother of the deceased, 
testified as to the events: 

"On this afternoon, my father told me something about a bait 
bucket. He  told me to do down to the fish pond and get the bait 
bucket. I knew- where the bait bucket was. The bait bucket was 
around on the back of the pond. When my father told me to go get 
the bait bucket, my little brother Pee Wee (the deceased) was with 
me. I remember a t  that time my father said something to Pee Wee. 
He told him to stay back to the house. After my father told me to 
get the bait bucket, I went on down there. My little brother went 
with me. I left him down there a t  the other end of the fish pond. 

"When I left the house there was a path that went down to the 
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pond. Pee Wee and I took that path. I left Pee Wee there at  the 
pond, and when I left him to go around and get the bait bucket he 
was throwing in the water. When he was throwing in the water, he 
was not standing in the little path. There was a clear space out there, 
and he was standing up in it. When I left to go around to get the 
bait bucket, he was about three and a half or four feet from the 
water. I left him there throwing things in the pond and I went around 
the pond to get the bait bucket. When I came back down to the end 
of the fish pond where he was he was in the water. I saw his hand in 
the water and i t  was up in the ~ i r .  When I saw this I ran to the house 
and told my mama Pee Wee was drowned." 

Williamson & Walton by Benton H.  Walton, I I I ,  Attorneys for 
plaintiff appellant. 

Hogue, Hill & Rowe by William L. Hill, I I ,  Attorneys for de- 
fendant appellee. 

CAMPBELL, J. In the case of Hedgepath v. Durham, 223 N.C. 
822, 28 S.E. 2d 503, i t  was held that a person has the right to main- 
tain an unenclosed pond or pool on his premises. It is not an act of 
negligence to do so. When, however, a person exercises this right, and 
children of tender years are attracted thereto, and it becomes a 
common resort of persons of tender years to go there to play, and 
the owner knows this or by the exercise of ordinary care should know 
this, and the owner does nothing to prevent it or forbid i t  and by 
his conduct and actions permits such an unenclosed pond or pool to 
be used by children of tender years, then i t  is incumbent upon such 
owner to provide reasonably adequate protection against injury. 
Failure to do so constitutes an act of negligence. Barlow v. Gurney, 
224 N.C. 223, 29 S.E. 2d 681. 

Where, however, the owner of a private pond or lake does not 
permit children to play in it and does not give permission to do so 
either express or implied, there is no actionable negligence from the 
mere ownership of such a pond or pool. 

In the instant case, the pond was an ordinary farm pond main- 
tained for irrigation purposes. The defendant owner did not give 
permission either expressly or impliedly for children to play about 
the pond. Charles McLean, the father of the deceased child, testi- 
fied : 

"'I have seen Mr. Ward down in the area of the pond. I saw him 
down there almost every day. I have seen children playing, I mean, 
down there a t  the pond. I have never seen any children down there 
at  any time when Mr. Ward went by. * * * 
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('Mr. Ward had said something to me about the children being 
down there. He had told me to keep them away from there. He told 
me io keep the children away from the pond. I would say that he 
told me that four or five times. I remember him telling me. At the 
time he told me that I do not remember whether or not there were 
any children a t  the pond when he was down there. No sir, there 
wasn't no children a t  the pond. As to what I would do to keep my 
children away from the pond, and in particular, this little boy, every 
time that I would catch them anywhere near the pond, I would whip 
them. I had whipped this child, Pierce Lee McLean, for going to 
the pond." 

The mother of the deceased, likewise, testified that the defendant 
had told her when he had seen the children playing near the pond a t  
a time when water was being taken from the pond for irrigation 
purposes, "(a)nd so Mr. Ward told us, says, Annie Mae, you and 
Charles keep them younguns from this pond because i t  is extremely 
dangerous." 

All of the evidence tended to show that the defendant owner, not 
only did not permit children to play in or near the pond, but he ex- 
pressly requested that they not be permitted to do so and had warned 
their parents to keep them away. 

This case is controlled by the decision in Burns v. Gardner, 244 
N.C. 602, 94 S.E. 2d 591, wherein i t  is stated: 

'(The drowning of the child upon stepping into the pond or lake 
stirs the sympathetic concern of all; but, upon the evidence offered, 
i t  does not appear that this tragedy can be attributed to actionable 
negligence on the part of the defendants." 

Hence, the judgment of involuntary nonsuit must be 
Affirmed. 

BRITT and MORRIS, JJ., concur. 

IN THE MATTER O F  THE WILL O F  WILLIAM T. HE-4D. 

(Filed 10 July 1968.) 

1. Appeal and Error § 45- 
Exceptions in the record not set out in the brief, or in support of which 

no reason .or argument is stated or authority cited, will be deemed 
abandoned. Rule of Practice In the Court of Appeals No. 28. 

2. Evidence fj 46- 
The genuineness or falsity of disputed handwriting may be proved by 
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a nonexpert witness who is found to be acquainted with the handwriting 
of the person supposed to hare written it. 

3. Trial § 36- 
I t  is not mandatory on the trial judge to charge the jury as  to their 

consideration of the testimony of interested witnesses, but it  is permissible 
to do so, and where there is no request for such an instruction, failure 
of the court to so charge is not error. 

4. Trial § 33- 
The trial court is not required to give a verbatim recital of the testi- 

mony but must review the evidence only to  the extent necessary to ex- 
plain the application of the law thereto. G.S. 1-180. 

If the court's statement of the evidence does not correctly reflect the 
testimony of a witness in any particular respect, counsel must call atten- 
tion thereto and request a correction. 

APPEAL by respondents from Thornburg, J., 5 February 1968 Ses- 
sion POLK Superior Court. 

Dr. William T. Head married Mrs. Laura Covington Cole, who 
a t  that time had two children by her former marriage: one is now 
Mrs. Evelyn Cole Bowers, and the other is Mr. John Robert Cole. 
Mrs. Bowers and Mr. Cole are the respondents in this proceeding. 

One child was born of the marriage of Dr. William T. Head and 
Laura Covington Cole Head: she is now Mrs. Wilma Head Woolard. 
Mrs. Woolard is the caveator in this proceeding. 

Dr. Head, a long time resident of Polk County, North Carolina, 
executed a will dated 23 August 1960 wherein he devised and be- 
queathed all of his property to his wife, and, in the event she prede- 
ceased him, he devised and bequeathed all of his property to his 
daughter, his step-daughter, and his step-son to be divided equally 
among them. His wife did predecease Dr. Head, leaving the three 
children as the beneficiaries under the said will. 

Dr. Head died 9 July 1966 and the will dated 23 August 1960 
was probated in common form 9 September 1966. On 12 September 
1966 Mrs. Wilma Woolard, who was living in Florida, wrote to Mr. 
Robert Cole, who was living in South Carolina, advising him "if you 
don't withdraw your suit for probate I am going to file a caveat." 
On 4 November 1966 Mrs. Woolard filed a caveat to the will dated 
23 August 1960, and propounded in lieu thereof an instrument al- 
legedly executed by Dr. Head as his last will and testament on 1 
December 1964 while he was in Florida. The instrument of 1 De- 
cember 1964 devised and bequeathed all of Dr. Head's property to 
Wilma Head Woolard in fee; and provided that if she predeceased 
him all of his property was devised and bequeathed to Evelyn Cole 
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Bowers and John Robert Cole to be divided equally among them. 
The authenticity of this latter instrument is the subject of this pro- 
ceeding. 

Upon stipulated issues the jury found that the instrument dated 
1 December 1964 was the last will and testament of William T. 
Head. From the verdict and the judgment setting aside the probate 
of the 23 August 1960 instrument, and admitting to probate in solemn 
form the instrument dated 1 December 1964 as the last will m d  tes- 
tament of William T. Head, the respondents Evelyn Cole Bowers 
and John Robert Cole appeal. 

Redden, Redden and Redden for the caveators appellees. 
McCown, Lavender and McFarland, and Hamriclc and Hamrick 

by  J. N a t  Hamriclc for respondents appellants. 

BROCK, J. Appellants present no reason or argument and cite 
no authority in support of their exceptions grouped under assign- 
ments of error numbers 1, 3, 4, 7 and 10. '(Exceptions in the record 
not set out in appellant's brief, or in support of which no reason or 
argument is stated or authority cited, will be taken as abandoned 
by him." Rule 28, Rules of Practice in the Court of Appeals of 
North Carolina. Additionally, appellants have caused us consider- 
able unnecessary tedious searching to relate the arguments in their 
brief to their assignments of error. We have determined that appel- 
lants argued in their brief their assignments of error numbers 2, 5, 
6, 8, 9 and 11; but we made this determination only after compar- 
ing subject matter, because nowhere in the argument in their brief 
did appellants undertake to advise us which assignment of error the 
particular argument was in support of. 

It is not essential that the assignments of error be argued in the 
brief in strict numerical order, but certainly counsel should indicate 
which assignment of error he proposes that the argument supports. 

Appellants' assignments of error numbers 2, 5 and 6 relate t,o 
the admission of testimony of lay witnesses as to their opinion of 
the genuineness of Dr. Head's signature; and their testimony there- 
after as to whether a person writes his signature the same way twice; 
and their testimony as to how they compare signatures. It is well 
established that genuineness or falsity of disputed handwriting may 
be proved by a witness, not an expert, who is found to be acquainted 
with the handwriting of the person supposed to have written it. 
Stambury, N. C. Evidence 2d, § 197. The other questions pro- 
pounded to the witnesses were competent to show the witnesses' fa- 
miliarity with the subject of handwriting comparisons. These assign- 
ments of error are overruled. 
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IN BE WILL OF HEAD. 

Appellants' assignment of error number 9 relates to the failure 
of the Court to instruct the jury "that Wilma Head Woolard was 
an interested witness and that her testimony should be carefully 
scrutinized." From the record we can see that i t  was made clear to 
the jury that Mrs. Woolard was interested in their verdict; i t  was 
made clear to them by the testimony and exhibits that she was the 
sole beneficiary under the 1 December 1964 instrument. Also i t  is 
clear from the record that counsel made no request for such an in- 
struction. It is not mandatory on the trial judge to charge the jury 
in this respect, but i t  is permissible to do so. State v. Mcliinnon, 
223 N.C. 160, 25 S.E. 2d 606. It is the duty of a party desiring in- 
structions on a subordinate feature of the case or greater elaboration 
on a particuIar point, to aptly tender a request for special instruc- 
tions. 4 Strong, N. C. Index, Trial, 5 38, p. 344. This assignment of 
error is overruled. 

Appellants' assignment of error number 8 relates to alleged errors 
by the trial judge in recapitulating the testimony of the two sub- 
scribing witnesses to the instrument dated 1 December 1964. In re- 
viewing the evidence, the trial court is not required to give a ver- 
batim recital of the testimony, but only to the extent necessary to 
explain the application of the law thereto. G.S. 1-180. If the Court's 
statements of the evidence in condensed form does not correctly re- 
flect the testimony of the witness in any particular respect, i t  is the 
duty of counsel to call attention thereto and request a correction. 
Steelman v. Benfield, 228 N.C. 651, 46 S.E. 2d 829. The trial judge 
explicitly admonished the jury on several occasions to use its rec- 
ollection of the evidence and not what the Court or counsel may 
have said the evidence was. This assignment of error is overruled. 

Appellants' remaining assignment of error is a formal one and is 
overruled. 

In their brief counsel for appellants make a strong "jury argu- 
ment," but, even if we were inclined to determine the facts in their 
favor, our function is not that of 3 jury. Appellants have had full 
opportunity to develop their case and to have the jury consider their 
evidence and contentions. They fought a good fight and the taste of 
defeat may be bitter, but in the trial we find no prejudicial error. 

Affirmed. 

MALLARD, C.J. and PARKER, J., concur. 
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W. TV. PORTER v. ELIZABETH C.4HILL AND WILLIAM J. CAEIILL 

(Filed 10 July 1968.) 
Courts § 14- 

111 a small claim action assigned to a magistrate for trial pursuant to 
B.S. 7A-211, where notice of appeal is given in open court and the mag- 
istrate notes the appeal on the judgment and returns the file to  the Clerk 
of Superior Court, the appeal is properly perfected, G.S. 78-225, and the 
appeal may not be dismissed for failure of the Clerk to perform the duty 
imposed on him by G.S. 7A-305(c) to collec~ the facilities fee and the 
General Court of Justice fee required when an appeal is taken from a 
magistrate to the district court. 

APPEAL by plaintiff from Carter, Chief District Judge, Twelfth 
District, 13 November 1967 Civil Session, District Court, CUMBER- 
LAND County. 

Plaintiff instituted this action in the District Court Division of 
the General Court of Justice by filing complaint on 26 July 1967, 
seeking to recover $185.00 in tort for property damage. Under G.S., 
Chap. 7A, Art. 19 (G.S. 7A-210 et seq.), by general rule of the 
District Court, Twelfth District, the case was assigned to a magis- 
trate for trial. On 26 July 1967 a magistrate's summons was issued 
and was served on the defendants 2 August 1967. Thereafter defend- 
ants filed answer, denying negligence, and asserting a counterclaim 
against plaintiff for $150.00 for property damage. Upon trial before 
the magistrate, judgment in the sum of $120.00 was rendered in fa- 
vor of the defendants upon their count.erclaim. 

The plaintiff gave notice of appeal in open court before said mag- 
istrate on 24 August 1967, and the magistrate made a notation to 
this effect on the Judgment and returned the Judgment and file to 
the Office of the Clerk of Superior Court. The plaintiff took no fur- 
ther action to have the appeal heard. 

On 27 October 1967, the defendants, through their attorneys, filed 
a motion to dismiss the plaintiff's appeal on the grounds that it had 
not been perfected in accordance with the General Statutes. On 30 
October 1967, the plaintiff filed a counter-motion opposing the mcr- 
tion for dismissal. Both motions were heard on 29 November 1967, 
before the Chief Judge of the District Court Division of the Twelfth 
Judicial District. Judgment was entered on that date, which found 
as a fact that the plaintiff had not paid the facilities fee, or the 
General Court of Justice fee as provided by G.S. 78-305 (c), and also 
finding as a fact that the plaintiff had not filed a pauper's oath. The 
Judgment ordered the dismissal of the appeal. 

The plaintiff excepted to the signing of the Judgment and gave 
notice of appeal to the Court of Appeals. 
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Downing, Downing and David b y  Edward J. David for plaintiff 
appellant. 

Quillan, Russ, Worth and McLeod by Joe McLeod for defend- 
ant appellees. 

BROCK, J. At or about the time of filing his complaint, the 
plaintiff paid to the Clerk the sum of $8.00 for advance court costs. 
This is the total of the $2.00 facilities fee for cases heard before a 
magistrate, and the $6.00 fee for support of the General Court of 
Justice as provided by G.S. 78-305, sections (a) (1) and (a) (2). 

With regard to additional costs where an appeal is taken from 
a magistrate's judgment to the District Court, G.S. 7A-305(b) pro- 
vides : 

"On appeal, costs are cumulative, and when cases heard be- 
fore a magistrate are appealed to t.he district court, the General 
Court of Justice fee and the facilities fee applicable in the 
district court shall be added to the fees assessed before the 
magistrate; . . ." 

It appears therefore that upon plaintiff's appeal from the magis- 
trate to the district court the facility fee of $5.00 and the General 
Court of Justice fee of $6.00, which are applicable to this case in the 
district court, should be assessed in addition to the $8.00 already 
assessed before the magistrate. G.S. 7A-305(b), supra; G.S. 7A-30.5, 
secs. (a) (1) and (a) (2). 

The question presented by this appeal is whether a deposit in 
advance of the additional $11.00 in fees by the plaintiff was -manda- 
tory in order to perfect his appeal from the magistrate to the district 
court. 

The plaintiff appellant relies upon G.S. 78-228, which reads as  
follows : 

"No new trial before magistrate; appeal for trial de novo; 
how appeal perfected; oral notice.-No new trial is allowed 
before the magistrate. The sole remedy for a party aggrieved is 
by appeal for trial de novo before a district judge. Appeal is 
perfected by serving written notice thereof on all other parties 
and by filing written notice with the clerk of superior court 
within 10 days after entry and indexing of the jud,gnent. on 
the civil judgment docket. Notice of appeal may also be given 
orally in open court upon announcement of or rendition of the 
judgment, and shall thereupon be noted in writing by the mag- 
istrate upon the judgment." 
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The defendants appellees rely upon G.S. 7A-305 (c) , which reads 
a s  follows: 

"The clerk of superior court, a t  the time of the filing of tha 
papers initiating the action or the appeal, shall collect as ad- 
vance court costs, the facilities fee and General Court of Justice 
fee, except in suits in forma pauperis." 

Under the provisions of G.S. 7A-305(c), supra, i t  is clear that 
%he duty of collecting the additional costs a t  the time of the filing 
of the papers initiating an appeal is imposed upon the Clerk. But a 
failure of the Clerk to perform his duty in this respect should not 
operate to prejudice the appealing party. 

It is abundantly clear from the record that  the plaintiff gave 
notice of appeal in open court before the magistrate, and that the 
magistrate duly noted the appeal upon the judgment. This complies 
with the provisions of G.S. 7A-228. Notice of appeal having been 
given and duly noted, i t  is the duty of the Clerk to place the action 
upon the civil issue docket of the district court division. G.S. 7A-229. 

If the additional costs have not been paid and the appellee feels 
aggrieved thereby, the appellee has a remedy. He can ask for execu- 
tion upon the judgment appealed from and cause a stay bond to be 
posted or the execution satisfied, G.S. 78-227; or he can make a mo- 
tion before the district judge for a notice to the appellent to pay the 
additional costs or suffer a dismissal of the appeal. 

The judgment of the District Court entered herein on 29 No- 
vember 1967 dismissing the plaintiff's appeal is reversed, and this 
cause is remanded to the District Court, Cumberland County, with 
leave to plaintiff appellant to pay the additional fees within ten 
days after this opinion is certified to said court; and with leave to 
the defendants appellees to move the District Court for dismissal of 
the appeal if the fees are not paid within ten days after this opinion 
is certified to said court. 

Reversed and remanded. 

MALLARD, C.J., and PARKER, J., concur. 
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ETHFKIUGE 'U. B w r x a  

D. C.  ET'HEKIDGIC, EMPLOYEX, I'I,AINLLBB, 1. VANCE BUTLER, JR ,  EM- 
I~IOYER; BITUMINOUS CASUAIZY GORP., CARRIER; AND/OR GEORGIA- 
PACIFIC 1,TTIMBER CO., ICMPIDYER; SELF-INR~FII ,  U~I~VDANTE. 

(Filed 10 July 1068.) 

1.  mie ester and Servant # 95- 

A finding of fact by the Industrial Comluission, if supported by cum- 
petent evidence, is binding on the Sulperior Court judge who reviews the 
casc, and is lilrcwise binding on apl)eal to the Court of Appeals. 

8. Appeal and E:rror 5 28- 
An assignment of error to a finding of fact must indicate the page of 

the record whcre the finding of fact apllears, and it is insufficient merely 
to refer to the page nherc the exception to the finding appears 3s ail 
:rl)pcal cvltry. 

APPEAL by defcndants Vance Butler, Jr. and Bituminous Cas- 
ualty Corporation from Clark, J., 26 February 1968 Session C Q L ~ I -  
BUS Superior Court. 

This action originated before the North Carolina Industrial Com- 
mission in 1966, and the final award of the full commission mas en- 
tered 27 April 1967. This final award having been entered prior to 
1 October 1967, appeal was properly taken to the Superior Court. 

On 4 June 1965, the plaintiff, Dowal Gray Ethcridge, was work- 
ing In the Ashpole Swamp area with his father, Joseph Etheridge. 
They had just comrncnced their work for the day and were gather- 
ing their tools in order to build or to repair thc railroad which was 
used to transport logs out of the swamp area. While gathering these 
tools, the plaintiff, Dowal Gray Etheridge, was hit by a falling tree 
and sustained certain injuries which form the basis for this claim. 

The evidence is in conflict with regard to the issue of employer- 
employee relationship. Plaintiff's evidence tends to show ths t  both 
the plaintiff and his father were in the Ashpole Swamp area a t  thc 
request of Vance Butler, Jr., to repair damaged railroad and to assist 
in relocating a skidder set. The defendants' cvidcnce tends to show 
that the plaintiff and his father had been laying a new track in the 
area, that he had asked them to assist in relocating a skidder set, 
and that this task had been cornplcted a t  the time of the accident. 

During the procccdings before tlic Industrial Comnlission the 
Georgia-Pacific Lumber Company was made an additional party de- 
fendant.. 

The hearing commissioner found that clainiant was injured on 4 
June 1965 by accident arising out of and in the course of his em- 
ployment; that a t  the time of his injury claimant was an employee 
of Vance Butler, Jr., and was not an employee of Georgia-Pacific 
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Lumber Company; and that claimant had an average weekly wage 
of $45.00. 

On appeal to the full commission, the findings and conclusions 
of the hearing commissioner were adopted except that the full com- 
mission found that claimant had an average weekly wage of $60.00. 

Upon hearing of the appeal in the Superior Court, Judge Clark 
made independent findings as to the jurisdiction of the Industrial 
Commission; changed finding of fact No. 4 which is not material to 
the outcome of the case; and affirmed the award of the full commis- 
sion. 

The defendants Vance Butler, Jr., employer, and Bituminous 
Casualty Company, carrier, appealed to the Court of Appeals. 

D. Jack Hooks; and Powell, Lee and Lee by J.  B. Lee for claim- 
ant appellee. 

Marshall and Williams by A. Dumay Gorham, Jr., for Vance 
Butler, Jr. and Bituminous Casualty Corporation, appellants. 

Powell and Powell by Frank M.  Po~oell for Georgia-Pacific Lum- 
ber Company, appellee. 

BROCK, J. The main contention of the appellants is that claim- 
ant  was working for his father who was an independent contractor, 
and that neither claimant nor his father were employees of Vance 
Butler, Jr., a t  the time of the accident. The evidence was conflicting. 
A finding of fact by the Industrial Commission, if supported by 
competent evidence, is binding on the Superior Court Judge who re- 
views the case, and is likewise binding on this Court on appeal. 
Pardue v. Tire Co., 260 N.C. 413, 132 S.E. 2d 747. 

The appellants' assignments of error to Judge Clark's judgment 
do not help us in locating what is complained of. Appellants' assign- 
ment of error No. 3 is illustrative: 

"3. The Court erred in overruling defendants' exception 
and Assignment of Error #3, reading as follows: 

Finding of Fact No. 6 (adopted by the Full Commission) 
is erroneous for that i t  is not supported by the evidence. To 
the said Finding of Fact, these defendants except and assign 
error. 

Exception No. 3 (Rp. 23) ; Exception No. 30 (Rp. 33)." 

The reference to Rp. 23 merely refers us to the page where Ex- 
ception No. 3 appears as an appeal entry; nowhere are we shown 
where Finding of Fact No. 6 appears. The reference to Rp. 33 merely 
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refers us to the page where Exception No. 30 appears as an appeal 
entry; again, we do not know to what page of the Record it refers. 

Assignments of error of this nature are of no help to us. In order 
to determine what appellant means we must search through the 
award of the hearing commissioner; the award of the full cornmid- 
sion; and the judgment of the Superior Court. 

Nevertheless, we have carefully read the transcripts of the hear- 
ings, and we are of thc opinion that there is competent evidence to 
support the findings of fact as amended by the full commission and 
as amended by Judge Clark. We hold that the findings of fact sup- 
port the conclusions of law, and the conclusions support the award 
of the full commission. The judgment appealed from is 

Affirmed. 

MALLARD, C.J., and PARKER, J. ,  concur. 

EDWARD B. MURRETrL v. WII,LIAM A. POOLE AND CAROIJTNA TTJRF 
COMPANY. 

(Filed 10 July 1968.) 

1. Appeal and Error 41- 

Where appellant caused to be filed with the clerk a stenographic 
transcript of the evidence in the trial tribunal, the failure to provide an 
appendix to the brief setting forth "in succinct language with respect to 
those witnesses whose testimony is deemed to be pertinent to the ques- 
tions raised on appcal, what he says the trstimouy of such witnesses tends 
to establish with citation to the page of the stenographic transcript in 
sufiport thereof" subjects the appeal to dismissal. Rule of Practice in the. 
Court of Appeals No. 19 ( d )  ( 2 ) .  

2. Evidence 5 50- 

Where a medical expert has testified witl~out objection that plaintiff' 
"will suffer" from an injury, it is not prejudicial error for him to be ashed 
and to give as his opinion that he did uot lmow how long this condition 
would continue, it  being compctmt for a n~edical expert to give his opiuion 
:IS tc~ the duration of a n  injury. 

APPEAL by defendants from Hall, J., 11 December 1967 Civil 
Session of Superior Court of BR~~XSWICK County. 

Plaintiff alleged he was injured on 12 November 1966 when the 
bus he was driving was struck in the rear by a motor vehicle owned 
by defendant Carolina Turf Company and operated negligently by 
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i ts  agent, the defendant Poole. Defendant admitted agency, denied 
negligence, denied plaintiff was injured, and alleged contributory 
negligence. 

Plaintiff offered evidence which tends to show that on 12 No- 
vember 1966 he was driving a passenger bus a t  a speed of approxi- 
mately 55 miles per hour eastward on N. C. State Highway #211 
when he observed a small automobile ahead of him making a "U" 
turn on the highway. He gradually applied his brakes so as to reduce 
his speed to approximately 30 to 35 miles per hour, and as he did so, 
the motor vehicle being operated by the defendant Poole, which had 
been following him, collided with the rear of the bus. The impact 
damaged the rear of the bus, the front of the motor vehicle (a sta- 
tion wagon) operated by the defendant Poole, and caused plaintiff's 
shoulders to be thrown against a metal bar back of the driver's seat 
causing injuries to his neck and shoulder. 

f i e  road a t  the place of collision was straight for a half a mile 
or more in each direction. The collision occurred a t  about 9:30 a.m. 
It was raining, and the highway was wet. Defendant offered no evi- 
dence. The court submitted the issues of negligence and damage 
which were answered in plaintiff's favor. Judgment was entered on 
the verdict, and defendant appealed to the Court of Appeals. 

Herring, Walton, Parker & Powell by Ray  H .  Walton for plain- 
tiff appellee. 

Marshall & Williams by  Daniel Lee Brawley for defendant up- 
pellants. 

MALLARD, C.J. Appellant and appellee stipulate that "Rule 19 
td) (2) of the Rules of Practice in the Court of Appeals shall apply 
to this appeal." Pursuant to this rule, the stenographic transcript of 
the evidence was filed with the Clerk of the Court of Appeals. How- 
ever, this rule also requires that "the appellant in an appendix to 
his brief shall set forth in succinct language with respect to those 
witnesses whose testimony is deemed to be pertinent to the questions 
raised on appeal, what he says the testimony of such witness tends 
to establish with citation to the page of the stenographic transcript 
in support thereof." The appellant does not comply with this latter 
requirement. Rule 48 of the Rules of Practice in the Court of Appeals 
provides that '' (i) f these rules are not complied with, the appeal may 
be dismissed." 

The deposition of the medical expert who examined and treated 
the plaintiff for his injuries was offered a t  the trial. He was asked 
and permitted to answer the following questions: 
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('61. Doctor, if the Jury in this case should find from the evi- 
dence and by its greater weight that on or about the 14th day 
of November, 1966, Mr. Murrell was riding in a bus or motor 
vehicle which was struck from behind with such force that i t  
threw his head back and pressed i t  against a metal bar a t  the 
back of his seat, do you have an opinion satisfactory t.o your- 
self as to whether or not this could have caused the condition 
that you have described? 

A. Yes, that could have caused the onset and this be the sfter- 
math of the injury. 

Q. All right, sir. Doctor, now, as of the last time that you saw 
Mr. Murrell, what was your prognosis? 

A. Well, he will be able to work. He will suffer a t  different 
times or if the weather changes or he is in a draft due to h i d  
work. He will suffer to some extent and have some soreness, 
however, he will be able to carry on his work and he can controE 
this soreness with the use of analgesics. 

Q. Doctor, do you have an opinion satisfactory to yourself a s  
to how long this condition will continue to exist? 

A. That  is an unknown question. How long i t  will last. It may 
go on for several months, maybe a year, and i t  may stop to- 
morrow. That's the peculiarity of that type of condition." 

Defendant did not bring forward in the brief his exception and 
assignment of error to the hypothetical question and answer and did 
not object or except to the doctor giving his prognosis. However, de- 
fendant contends that the court committed error in permitting the 
doctor to give his opinion as to how long the plaintiff's condition 
would continue to exist. This contention is without merit. The doc- 
tor had just testified, without objection, that the plaintiff will suffzr,  
and this implies that the suffering will continue for some time. It, 
was not prejudicial error under these circumstances for the doctor 
to be asked and to give as his opinion that he did not know for how 
long this condition would continue. In Stansbury, N. C. Evidence 2d, 
3 135, it is said, "The testimony of properly qualified medical ex- 
perts may cover a wide range, their opinion having been received on 
quest.ions of . . . the extent and duration. of an  injury or dis- 
ease . . ." (emphasis added.) 

Defendant also assigns as error certain portions of the judge's 
charge. When the charge is read as a whole, it correctly applies the 
law to the facts in this case. 
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Instead of dismissing the appeal for failure to comply with the 
rules, we have carefully examined and considered each assignment 
of error brought forward in appellant's brief and find no prejudicial 
error. 

In the trial we find 
No error. 

BBOCK and PARKER, JJ., concur. 

K. G.  GATES v. GEORGE C .  McDONALD A N D  WTFE, ETHEL D. 
McDONL4LD. 

(Filed 10 July 1968.) 
1. Ejectment $j 8- 

In  an action for the possession of real property, when an answer has 
bwn filed without the bond required by G.S. 1-111 and has remained on 
file for some time without objection, it is improper for the trial judge 
to strike the answer and render judgment for plaintiff without notice or 
rule to show cause, or without giving the defendant opportunity to file a 
defense bond. 

The s tatutoq requirement of bond in actions for the recovely or posses- 
sion of real property may be waived unless seasonably insisted upon by 
plaintiff. 

3. S a m e  
In an action for the possession of real property, plaintiff's motion a t  the 

trial that defendant's answer be stricken for failure to file the defeme 
bond required by G.S. 1-111 is properly overruled, plaintiff not having 
moved that defendant be required to file the bond and not having given 
defendant notice of the motion to strike the answer. 

APPEAL by plaintiff from Thornburg, S.J., Regular March 1968 
Civil "A" Session of BUNCOMBE Superior Court. 

This civil action was instituted on 13 November 1967. Answer 
was filed by defendants on 2 January 1968, and reply was filed on 
2 February 1968. 

In his complaint, plaintiff alleges foreclosure of a deed of trust 
on certain lands belonging to defendants in Buncombe County, the 
purchase of the lands by plaintiff a t  the trustee's sale, and the de- 
livery and recordation of deed from the trustee to plaintiff for the 
lands. Plaintiff prays for a writ of possession and a monetary judg- 
ment against defendants for rent. 
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In  :their answer, defendants denied plaintiff's title, denied tha t  
they executed the deed of trust referred to in the complaint, and al- 
leged that the purported deed of trust was procured by fraud, de- 
ception, deceit, and connivance. 

The case came on for trial on 29 March 1968. After a jury was. 
selected and empaneled and the pleadings were read, plaintiff moved 
the court that defendants' answer be stricken for failure to file the 
bond required by G.S. 1-111. The motion was overruled, the parties 
proceeded with the trial, the jury answered the issues submitted in 
favor of defendants, and from judgment entered thereon, plaintifi- 
appealed. 

Carl W.  Greene, Attorney for plaintiff appellant. 
Robert S. Swain and Richard Ford, Attorneys for defendant ap- 

pellees. 

B ~ r r r ,  J. The sole assignment of error brought forward in plain- 
tiff's brief relates to the overruling of plaintiff's motion to strike the 
answer of the defendants because of their failure to file a bond fcr  
costs and damages as required by G.S. 1-111. 

Section 1-111 of the General Statutes provides as follows: 

"In all actions for the recovery or possession of real property, 
the defendant, before he is permitted to plead, must execute and 
file in the office of the clerk of the superior court of the county 
where the suit is pending an undertaking with sufficient surety, 
in an amount fixed by the court, not less than two hundred 
dollars, to be void on condition that the defendant pays to the 
plaintiff all costs and damages which the latter recovers in the 
action, including damages for the loss of rents and profits." 

Although the filing of a bond by defendant before he is allowed 
to plead in an action for the recovery or possession of real property 
appears to be a mandatory requirement, our Supreme Court has held 
that the requirement may be waived and has treated the statute 
with considerable leniency. 

Tn McMil lan v. Baker, 92 N.C. 111, an action involving the re- 
covery or possession of real property, pleadings were filed, the case 
was tried in the Superior Court and appealed to the Supreme Court; 
a new trial was ordered and a t  the retrial, after the jury was selected 
and empaneled, plaintiff for the first time raised the question that 
defendant had failed to file the required bond and moved to strike 
the answer. The motion was allowed, plaintiff recovered judgment, 
and defendant appealed. In granting another new trial, the court, 
speaking through Merrimon, J., said: 
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"We think the court ought not to have allowed the motion to 
strike out of the record the defendant's answer, without first 
giving him an opportunity to give a proper undertaking to se- 
cure costs and damages. Under the circumstances of this case, 
he had the right to be allowed such opportunity. The undertak- 
ing required by the statute in such cases is for the benefit of the 
plaintiff, and it ought to be strictly required unless waived by 
him; but he may waive i t  if he sees fit to do so. It is very clear 
that the plaintiffs did so in this case, a t  least, and certainly un- 
til they should demand it. 

"The court had the power to require the undertaking to be 
given a t  so late a period in the progress of the action, upon ap- 
plication of the plaintiffs; but the defendant had the right, after 
such waiver, to have opportunity to give i t  and, having given it 
as the court might require, to have his answer remain of record, 
and have the full benefit of it." 

In cases coming within the purview of G.S. 1-111, when an aa- 
swer has been filed without any bond and has remained on file for 
some time without objection, i t  would be improper for the trial judge 
to strike the answer and render judgment for plaintiff without notice 
or rule to show cause, or without giving the defendant opportunity 
to file a defense bond. Cooper v. Warlick, 109 N.C. 672, 14 S.E. 106, 
Becton v. Dunn, 137 N.C. 559, 50 S.E. 289. 

The requirement that the defendant must "execute and file" a 
defense bond, or in lieu thereof a certificate and affidavit as pro- 
vided by G.S. 1-112, may be waived unless seasonably insisted upon 
by the plaintiff. Calaway v. Harris, 229 N.C. 117, 47 S.E. 2d 796. 

In the instant case, plaintiff did not move that defendants be re- 
quired to file a bond but, without notice and as the case was in 
process of trial, moved that defendants' answer be stricken. The trial 
court properly overruled the motion. 

The judgment of the Superior Court is 
Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 
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STATE OF NORTH CAROLINA v. CHARLES BROOKS. 

(Filed 10 July 1968.) 

1. Criminal Law § 88; Constitutional Law 8 33- 
In  a prosecution for driving under the influence of intoxicating liquor, 

questions asked defendant on cross-examination about his consumption of 
beer are  held proper, since defendant had testified on direct examination 
that he had consumed one beer, and since he had waived his privilege 
against self-incrimination by becoming a witness. 

2. Criminal Law 89; Auton~obiles  § 126- 

In a prosecution for driving under the influence of intoxicants, a ques- 
tion asked on cross-examination of a defense witness who was with de. 
fendant on the occasion in question as  to whether the witness was 'stoned" 
a t  that time i s  held not impertinent, insulting or prejudicial to defendant, 
cine meaning of the word "stone" being to make numb or insensitive, as 
from drinks or narcotics, and the sobriety of the witness being a proper 
subject of cross-examination. 

3. Criminal Law § 130; J u r y  8 5- 
A motion for a mistrial on the ground that a juror who had been a 

probation officer of a domestic relations court had misrepresented himself 
in questioning by defense counsel as having no past or present connection 
with law enforcement is addressed to the discretion of the trial judge, and 
no abuse of discretion is shown j.n the denial of such motion where i t  is 
not clear whether the question propounded by defendant's counsel may 
have related only to  the juror's present connection with law enforcemerir, 
and since service as  a probation officer would not of itself make a juror 
incompetent. 

APPEAL by defendant from Thornburg, S.J., 15 January 1968 Ses- 
sion of Superior Court of GASTON County. 

Defendant was tried on three different warrants, one charging 
him with failing to stop for a blue light and siren of a police offi- 
cer's car on 25 October 1967, one charging him with operating a 
motor vehicle on the public highways while under the influence of 
intoxicating liquor on 26 October 1967, and one with operating a 
motor vehicle on the public highways a t  a speed of 70 miles per hour 
in a 55 mile per hour zone on 25 October 1967. The cases were con- 
solidated in Superior Court for trial. Trial was by jury upon a plea 
of not guilty. The verdict of the jury was guilty in all the t,hree 
cases. 

From a judgment of imprisonment imposed in each case, the de- 
fendant appeals to the Court of Appeals. 

Attorney General Thomas Wade Bruton, Assistant Attorney Gen- 
eral William W .  Melvin and 8ta.f Attorney T .  Buie Costen, for the 
State. 

Jeffrey M .  Guller for the defendant. 
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MALLARD, C.J. Defendant's assignments of error numbered 1, 
2, and 3 relate to questions about his consumption of beer which 
were asked the defendant on cross examination by the solicitor. 

One of the charges against the defendant was driving while under 
the influence of intoxicating liquor. The State's evidence as to this 
tended to show that the defendant was driving an automobile on a 
public highway while under the influence of intoxicating liquor. The 
defendant testified on direct examination that he had consumed one 
can of beer. The questions asked did not assume any facts not in 
evidence. By becoming a witness, the defendant waived his privilege 
against self-incrimination, and i t  was proper to ask him questions 
concerning the offense charged as well as questions designed to dis- 
credit him as a witness. Stansbury, N. C. Evidence 2d, § 56, p. 115. 

Assignment of error number 4 relates to a question asked defend- 
ant's witness on cross examination concerning the amount of alco- 
holic beverages he had consumed on the occasion under investigation. 
This assignment is overruled. The specific question asked was, "You 
were kinda stoned on the occasion weren't you?" The witness re- 
plied, "What do you mean stoned?" The solicitor then asked, "You 
had consumed a sufficient quantity of alcoholic beverages to where 
your mental and physical faculties were numb hadn't you?" To this 
the witness replied, "No, not that much I don't think. I had taken 
a drink of whiskey before I left home." The word "stoned" was ap- 
parently not understood by the witness. However, in Webster's Third 
New International Dictionary (1968) the word "stoned" is the past 
tense of "stone," and one of the meanings of the verb "stone" is "to 
make numb or insensible (as from drinks or narcotics)." 

The sobriety of this witness Lail was a proper subject of inquiry 
on cross examination. The State's evidence tended t.o show that Mr. 
Lail was with the defendant a t  the time the defendant was arrested, 
and that Mr. Lail was also arrested for public drunkenness. The 
question was not impertinent, insulting, or prejudicial as defendant 
contends. 

Defendant also contends that the Court committed error in deny- 
ing his motion for a mistrial. The record reveals that the following 
occurred with respect to the defendant's motion for a mistrial: 

"MR. GULLER: Your Honor, I would like to move for a mis- 
trial on the grounds that one of the jurors misrepresented him- 
self in the answer to one of my questions-more specifically, 
when I asked the members of the jury whether or not any of 
them were associated a t  this time with 1a.w enforcement or had 
been associated with law enforcement previously, one juror 
raised his hand and said he had been a police officer (Mr. 
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Floyd C. Martin). It has now come to my attention that Mr. 
Thomas Rankin has been connected with the Domestic Rela- 
tions Court as a probation officer. 

THB COURT: Motion is denied. 

ME. GULLER: Your Honor, may I call Mr. Rankin to the 
stand? 

THE COURT: For the purpose of your motion, motion is de- 
nied. 

SOL. WHITESIDES: I was listening to the questions he asked and 
the State would offer evidence that the question was whether or 
not anyone was now employed as a law enforcement officer or 
in any capacity of law enforcement and not whether they were 
employed a t  any time previously. 

THE COURT: The Court overrules the motion, and for the pur- 
pose of the record, the statement was that the juror was em- 
ployed a t  one time as a probation officer wit,h one of the lower 
courts; that was the statement. 

MR. GULLER: Yes, sir. Exception for the defendant." 

It is not clear whether the question propounded by defendant's 
counsel related to the juror's present or past connections with "law 
enforcement." However, having served as a probation officer with a 
domestic relations court would not of itself make a juror incompe- 
tent. 

We are of the opinion that the defendant's motion for a mistrial 
was addressed to the discretion of the trial judge. No abuse of dis- 
cretion is asserted or shown. State v. Shefield, 206 N.C. 374, 174 
S.E. 105. 

In  the trial we find 
No error. 

BROCK and PARKER, JJ.,  concur. 

POTiLY SOUTHERN RING v. LAWRENCE DEWITT RING. 

(Filed 10 July 1968.) 

1. Appeal a.nd Error § 41- 
Where appellant caused to be filed with the clerk a stenographic 

transcript of the evidence in the trial tribunal, the failure to provide nn 
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appendix to the brief setting forth "in succinct language with respect to 
those witnesses whose testimony is deemed to be pertinent to the ques- 
tions raised on appeal, what he says the testimony of such witnesses tends 
to establish with citation to the page of the stenographic transcript in sup- 
port thereof" subjects the appeal to dismissal by the Court of Appeals ex 
mere motu. Rule of Practice in the Court of Appeals No. 19(d) (2) .  

2. Divorce and Alimony 5 21- 
Evidence that defendant is gainfully employed and is earning a good in- 

come is held suficient to support a finding that defendant is in wilful 
contempt of a court order requiring him to make specified support pay- 
ments to his estranged wife, defendant having produced no evidence that 
he is  unable to make such payments. 

APPEAL by defendant from Martin, S.J., September 25, 1967 
Civil Session of FORSYTH. 

This case began 25 April 1966 as an action seeking separate 
maintenance and counsel fees under G.S. 50-16. By a consent. judg- 
ment entered 13 May 1966, i t  was "ORDERED, ADJUDGED AND DECREXD 
that the defendant pay into the Domestic Relations Court of For- 
syth County the sum of $30 per week, beginning on Friday, the 20th 
day of May, 1966, and continuing thereafter on each and every suc- 
ceeding Friday until the plaintiff, Polly Southern Ring, dies or re- 
marries, said sum to be disbursed by said court to Polly Southern 
Ring for her separate maintenance and support." 

Defendant made the payments of $30.00 a week as required by 
the judgment of 13 May 1966, "until on or about October 6, 1966, 
when he stopped". On or about 2 November 1966, defendant re- 
turned to the home of plaintiff and stayed there until about 4 No- 
vember 1966 when he left and did not return. On 28 December 1966, 
plaintiff filed an amended motion that defendant be attached for 
contempt for wilful failure to comply with the provisions of the 
judgment entered on 13 May 1966. Plaintiff alleged that defendant 
"at no time intended to fulfill" the marital obligations and that his 
only purpose and intent was to relieve himself of the burden of con- 
tinuing to make payments as required by the judgment of 13 May 
1966. Defendant demurred ore tenus to the amended motion and the 
court entered judgment sustaining this demurrer. Plaintiff excepted 
and appealed to the Supreme Court. In an opinion filed 12 April 
1967, Ring v. Ring, 270 N.C. 113, 153 S.E. 2d 768, the Supreme Court 
stated, ". . . the judgment of the court below is vacated; and the 
cause is remanded for a plenary hearing on return of the order to 
show cause. From the evidence adduced a t  such hearing, the court 
will find the facts and enter judgment thereon". 

On 25 September 1967, a show cause hearing was conducted by 
Judge Robert M. Martin. Both sides presented evidence and agreed 
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that  an order disposing of the case could be signed by Judge Mart is  
out of district and out of term. An order was entered on 6 January 
1968, in which defendant was found to be in wilful contempt and 
ordered to  pay $10.00 per week in addition to thc regular payments 
until all arrearage was paid. 

From the cntry of this order defendant appealed. 

H .  Glenn Pettyjohn for plaintiff appellee. 
Hayes and Hayes b y  Jam,es M. Hayes, Jr. and W .  Warren Spar- 

row for defendant appellant. 

MORRIS, J. In his appeal to  this Court, defendant failed to com- 
ply with Rule 19(d) (2). Subsection (d) provides that  the evidence 
in the record on appeal shall be in one of the two following mcthods: 

(1) In  narrative form as required by the Supreme Court 3f 

North Carolina. 

(2) As an alternative to the above method (as a part of the 
record on appeal but not to be reproduced), t,he appellant shall 
cause the complete stenographic transcript of thc evidence in 
the trial tribunal, as agreed to by the opposite party or 3s 
settled by the trial tribunal as the case may be, to be filed with 
the clerk of this Court and then the appellant in an appendix to 
his brief shall set forfh in succinct language with respect to 
those witnesses whose testimony is  deemed to be pertinent to 
the questions raised on appeal. what he says th,e testimony of 
such witness tends to establish with citation to the page of the 
stenographic transcript i n  support thereof. T h e  opposite party 
in case of disagreement as to any portion of  the appendix in ap- 
pellant's brief m a y  set forth i n  an appendix to his brief in suc- 
cinct language what he says the testimony of  a witness estab- 
lishes wi th  citation to the page of the stenographic transcript in 
support thereof. (Empliasis added.) 

Defendant caused to be filed a stenographic transcript of the evi- 
dence presented before Judge Martin, but failed to provide an ap- 
pendix to his brief setting forth ('in succinct language with respect 
to those witnesses whose testimony is deemed to be pertinent to the 
questions raised on appeal, what he says the testimony of such wit- 
ness tends to  establish with citation to the page of the stenographic 
transcript in support thereof". For failure to comply with the above 
statcd rule, we dismiss defendant's appeal ex mero motu. 

Howevcr, we have carefully examincd defendant's assignments 
of error and deem them to be without merit. Therc is ample evidence 
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in the record to support the findings of fact. Nowhere in the record 
does defendant assert as a matter of defense that he is incapable of 
making the payments. All the evidence reveals that he is gainfully 
employed and is earning a good income. The purpose of the show 
cause order was to allow him to purge himself of contempt. Any evi- 
dence he might have had of his inability to pay should have been 
presented a t  that time. 

Affirmed. 

CAMPBELL and BRIIBT, JJ., concur. 

IX THE MATTER O F  THE WILL O F  J O H N  THOMAS HONEYCUTT, 
DECEASED. 

(Filed 10 July 1968.) 
Wills 5 % 

In  a caveat proceeding, reference in the charge to "the will" and "the 
cvdicil" of decedent will not be held prejudicial error where the jury 
is emphatically instructed that it  is the sole judge of the facts, and 
where it appears from the context of the instruction that the jury must 
have understood that the court was only referring to the writings them- 
selves, although the better practice is to refer to the writings as the 
"purported will" and the "purported codicil." 

APPEAL by caveator from Seay, J., and a jury, at  November 1967 
Session of CABARRUS. 

This is a proceeding for the probate in solemn form of a paper 
writing propounded as the Last Will and Testament of John Thomas 
Honeycutt, deceased. The paper writing was probated in common 
form by the clerk of the Superior Court of Cabarrus County. Upon 
the filing of a caveat to the probate, the proceeding was transferred 
to the civil issue docket of the Superior Court of Cabarrus County, 
as provided by statute. 

John Thomas Iloneycutt died a resident of Cabarrus County, 
North Carolina, on 20 September 1964. His will, dated 26 May 1961, 
and codicil, dated 26 October 1963, were probated in common form 
on 25 September 1964, on which date Cabarrus Bank and Trust 
Company and A. B. Palmer qualified as Executors. A. B. Palmer 
died on 3 February 1965. Cabarrus Bank and Trust Company con- 
tinued the administration of the estate as sole Executor. 

By item 10 of his will, the decedent bequeathed to B. G. King 
and wife, Margaret Towell King, a niece of decedent, all of his stock 
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in the King Kotten, Inc., a corporation engaged in the bottling of 
soft drinks. By item 11 of his will, he devised to B. G. King and 
wife, Margaret Towel1 King, a certain two-story brick building lo- 
cated on South Church Strcet in the city of Concord, North Car- 
olina. Approximately two years later thc decedent executed a codicil 
to his will in which he revoked the above-mentioned bequest and de- 
vise to B. G. King, and provided that a t  his death the real estate 
and stock should pass directly to his niece, Margaret Towel1 King. 

On 21 September 1967, B. G. King filed a caveat to the codicil 
of the last will and testament of John Thomas Honeycutt alleging 
'I . . . that a t  the time of the purported execution of said paper 
writing by the said John Thomas Honeycutt, he, the said John 
Thomas Honeycutt, was by rcason of old age, disease, and both 
mental and physical weakness and infirmity not capable of execut- 
ing a last will and testament which condition existed and continued 
until the death of the said John Thomas Honeycutt." 

The proceeding was tried on its merits a t  the November 1967 
Session of the Superior Court of Cabarrus County, and the trial re- 
sulted in a verdict in favor of the propounder. Judge Seay entered 
judgment establishing the paper writing dated 26 May 2961, and the 
paper writing dated 26 October 1963, as the will of the decedent. 
The caveator excepted and appealed, assigning error. 

M. B .  Sherrin, Jr. and R. L. Warren by R. L. Warren for caveator 
appellant. 

E.  T.  Bost, Jr. and Williams, Willeford & Roger b y  John Hugh 
Williams for propounder appellee. 

MORRIS, J. The caveator assigns as error sevcral portions of 
the charge in which the trial judge inadvertently referred to "the 
will" and "the codicil" of the decedent. Since the trial judge in- 
structed the jurors in most emphatic language in other parts of the 
charge that they were ''the sole judges of the facts" and that they 
were not to consider anything the court may have said or done dur- 
ing the progress of the proceeding as the expression of any opinion 
on the facts, we are satisfied "that these trivial lapses of tile ju- 
dicial tongue did no injury to the cavcator." I n  re Wi l l  of Kew~p ,  
236 N.C. 680, 73 S.E. 2d 906. In  re Wil l  o f  Mcl>ozoell, 230 N.C. 259, 
52 S.E. 2d 807. Although the better practice would be to refer to the 
script as the "purported will" and the "purported codicil" of the de- 
cedent, i t  will not be hcld as an expression of the court upon the 
weight and credibility of the evidence contrary to the requirements 
of G.S. 1-180 when i t  appears from the context of the in~truction that 
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the trial judge was only referring to the writing itself, and must 
have been so understood by the jury. I n  re Will of Brockwell, 197 
N.C. 545, 149 S.E. 852. 

An examination of the record in this appeal fails to disclose any 
error for which a new trial of the issue involved in this proceeding 
should be granted. The remaining exceptions to the charge are too 
tenuous to require discussion and are overruled. The charge as a 
whole comes well within the established practice. The caveators have 
failed to show prejudicial error. The judgment establishing the script 
in controversy as the last will of John Thomas Honeycutt must be 
upheld. 

No error. 

CAMPBELL and BRITT, JJ., concur. 

STATE O F  NORTH CAROLINA r. TOMMY HEPFNER. 

(Filed SO July 1068.) 

1. Criminal Law 3 168-  

The charge of the court will be construed contextually, and segregated 
portions will not be held prejudicial error when the charge as a whole is 
free from objection. 

2. Assault and Battery a 15- 

In a prosecution for felonious assault, the charge of the court when 
reviewed as  a whole properly instructed the jury as  to (1) the elements 
of thr offense of fclonious assault, including the intent to kill, ( 2 )  the 
lesser off'ens~ of assault with :r deadly weapon. and (3) the law of self- 
defense. 

3. C'rimiml Law 168- 
When a chargc presents the law fairly a ~ l d  clearly to the jury, it will 

afford no ground for reversing the judgment, though some of the expres- 
sions, whm standing alone, nnght be regarded as erroneous. 

APPEAL by defendant from Xnepp, J., 25 March 1968 Criminal 
Session of GASTON Superior Court. 

Defendant was charged under two bills of indictment, proper in 
form, charging him with a felonious assault with a pocket knife on 
one Hazel Carter and a felonious assault with a butcher knife on his 
wife, Evelyn Heffner. 

The defendant pled not guilty to the charges and testified in his 
own behalf, contending that he cut each of the prosecuting witnesscs 
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in self-defense. The evidence disclosed that defendant was serving a 
prison sentence a t  the time of the alleged assaults and that he was 
home on a weekend visit. 

The jury found the defendant guilty of assault with a deadly 
weapon in both cases and from sentence of two years in prison in 
each case, hc appealed. 

T. Wade Bruton, Attorney General, by Millard R.  Rich, Jr., As- 
sistant Attorney General, for the State. 

Lewis Bdwinkle, Attorney for defendant appellant. 

BRITT, J. The only assignments of error brought forward in de- 
fendant's brief relate to those portions of the judge's charge to the 
jury, regarding the lesser offense of assault with a deadly weapon, 
as follows: 

". . . and I instruct you that if you find from the evidence 
beyond a reasonable doubt, the burden being upon the State to 
so satisfy you that on the 3rd day of December, 1967, the de- 
fendant, Tommy Heffner, with a, knife, cut the throat of the 
witness Haeel Carter, without intent to kill or without inflicting 
serious bodily harm upon her, then it would bc your duty to 
find the defendant guilty of assault with a deadly weapon. 

And 

"I instruct you that if you find from the evidence beyond a rea- 
sonable doubt, the burden being upon the State to so convince 
you, that on the 3rd day of December, 1967, the defendant 
Tommy Heffner cut his wife, Evelyn, in various places with a 
butcher knife without any intent to kill or without inflicting any 
serious bodily harm not resulting in death . . . if you are so 
satisfied beyond a reasonable doubt, it would be your duty to 
return a verdict of guilty of assault with a deadly weapon." 

Defendant contends that his rights were prejudiced by the quoted 
portions of the charge because "the trial judge failed to state that 
the jury was requircd to find intent in order to convict the defend- 
ant." 

It has been held repeatedly by the Supreme Court of our State 
that "the charge of the court will be construed contextually, and seg- 
regated portions will not be held prejudicial error when the charge 
as a whole is frec from objection." 3 Strong, N. C. Index 2d, Crim- 
inal Law, § 168, citing numerous cases. When his Honor's charge is 
reviewed as a whole, i t  is found to be free from prejudicial error. 
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Prior to giving the quoted instructions, the trial court defined 
the word assault according to the decisions of our Supreme Court 
and particularly as reviewed in 1 Strong, N. C. Index 2d, Assault 
and Battery, § 4. He then proceeded to give proper instructions re- 
garding the other four elements of a felonious assault, including the 
element of intent to kill. On this element, he gave thc following in- 
struction : 

"Now, as  to  the third element, the intent to kill . . . no spe- 
cial intent is required beyond the intent to commit an unlawful 
act which may be inferred or presumed from thc nature of the 
assault and the attendant circumstances. It is for you the jury 
to dcterrnine from the facts and circumstsnces whether the as- 
sault was committed with the specific intent to kill." 

This was followed by instructions on the lesser offense of assault 
with a deadly weapon, and on this offense, he included the following 
instruction : 

"In order to convict of this offense, the State must prove from 
the evidence and beyond a reasonable doubt two things. First, 
that the defendant committed an assault upon another; and, 
second, that in so doing, the defendant used a deadly weapon. 
The instructions I have given you as to the definition of assault 
with a deadly weapon apply as to the lesser included offense of 
assault with a deadly weapon." 

The defendant testified in his own behalf, admitted cutting the 
prosecuting witnesses, but contended that he did so in self-defense. 
The trial judge very properly gave instructions on self-defense fol- 
lowing each of the portions of the charge complained of. 

As was said by our Supreme Court in State v. Hall, 267 N.C. 90, 
147 S.E. 2d 548: "When a charge presents the law fairly and clearly 
to the jury, i t  will afford no ground for reversing the judgment, 
though some of the expressions, when standing alone, might be re- 
garded as erroneous. State v. Exurn, 138 N.C. 599, 50 S.E. 283." 

The defendant had a fair trial, free from prejudicial error, and 
the judgment of the Superior Court is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 
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S. F. LAWRENCE, LEON HARPER AND JAMES S. COLLINS, TRUSTEES, 
AND J. C. COLLINS, C'JXRK, OFFIOEES O F  THE TRUE CONGREGATION OF AN- 
GIER PRIMITIVE BAPTIST OHURCH, AND THE S. L. LAWEE;?jCE 
GROUP AND OTHERS UNITED IN INTEREST CONSTITUTING THE TRUE CON- 
GREGATION O F  ANGIER PRIMITIVE BAPTIST CHUJCH V. T. H. STEP- 
HENSON AND M. E. FISH, PURPORTED T~USTEES, M. E. FISH, PURPORTED 
CLERK, AND L. B. CLAYTON AND M. E. FISH, PUBPORTED DEAC'ONS OF 

THE ANGIER PRIMITIVE BAPTIST CHURCH, AND THE JOEL T. 
LEWIS FACTION PURPORTING TO BE TIIE CONGREGATION OF ANGIER 
PRIMITIVE BAPTIST CHURCH. 

(Filed 10 July 1968.) 

1. Religious Societies a n d  Corporations § 3- 

The legal or temporal tribunals of the Statc have no jurisdiction over 
l~urely ecclesiastical cluestions and controversies, for there is a constitu- 
tional guarantee of freedom of religious profession and worship as  well 
as an equally firmly established separation of church and state, but the 
courts do have jurisdiction as  to civil, contract and property rights which 
arise from a church controversy. 

2. Religious Societies and  Corporations 
The true congregation of a church consists of those members who adhere 

to the characteristic doctrines, usages, customs and practices of that par- 
ticular church, recognized and accepted by both factions before the dis- 
sension between them arose. 

3. Religious Societies a n d  Corporations S-- Instruction i n  churd~ 
controversy case which weighed too heavily against  one faction war- 
ran t s  new trial. 

In  an action between two factians of a congregation to determine the 
ownership of church property, there was no error in an instruction that 
the p la in t3  faction must satisfy the jury by the greater weight of the 
evidence that the plaintiffs had remained faithful to and did not radically 
depart from church doctrines and practices which had theretofore been 
recognized and adhered to by both factions, although it would hare been 
preferable to use the phrase "radically and fundamentally depart" ; but 
an instruction that if plaintiffs satisfied the jury that the defendant fac- 
tion had departed from the doctrines and practices of the church the issues 
must be answered in favor of the plaintiffs is held erroneous in not re- 
quiring a finding that the departure must be of a radical and fundamen~ai 
nature. 

APPEAL from Godwin, S.J., 5 February 1968 Civil Session in the 
General Court of Justice, HARNETT Superior Court Division, from 
a judgment in favor of the plaintiffs, the defendants appeal. 

This is a civil action to determine the true congregation of the 
Angier Primitive Baptist Church and to adjudicate the ownership 
of the church property. It was stipulated and agreed that the plain- 
tiff should be known and designated as the "Lawrence Faction of the 
Angier Primitive Baptist Church" and the defendants as the "Lewis 
Faction of the Angier Primitive Baptist Church." Angier Primitive 
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Baptist Church was organized in 1912, and on 3 July 1965 and pricr 
thereto i t  was an independent church with a congregational form of 
government. The church owned three parcels of land in Black River 
Township, I-Iarnett County, North Carolina, a bank account and 
various articles of personal property. 

Thc plaintiffs seek to be declared the true congregation of Angier 
Primitive Baptist Church, and as such awarded the full ownership, 
possession, and use of all the properties of the Church and assert 
that they have been expelled from membership in the church and 
denied use of the church property by the wrongful acts and conduct 
of the defendants. 

The defendants deny any wrongful conduct on their part and 
aver that, as a majority of the membership of the church and in 
keeping with the customs and doctrines of Angier Primitive Baptist 
Church, they properly expelled the plaintiffs therefrom, and that 
they should be declared the true congregation of the church and en- 
titled to the property thereof. 

The jury answered the issues submitted in favor of plaintiffs, and 
from judgment entered thereon, defendants appealed. 

Boyce, Lake and Burns b y  Eugene Boyce, Attorneys for plain- 
tifi appellees. 

W. A. Johnson, Attorney for defendant appellants. 

CAMPBELL, J .  It is well recognized that the legal or te:nporal 
tribunals of this State have no jurisdiction over, and no concern with, 
purely ecclesiastical questions and controversies, for there is a con- 
stitutional guarantee of freedom of religious profession and worship, 
as well as an equally firmly established separation of church and 
State. The courts do have jurisdiction as to civil, contract and prop- 
erty rights which are involved in, or arise from, a church contro- 
versy. It has been tersely expressed when said that religious societies 
have doubIe aspects, the one spiritual with which legal courts have 
no concern, and the other temporal which is subject to judicial con- 
trol. 

The Angier Primitive Baptist Church is an autonomous eongre- 
gational type church as opposed to a connectional form of church 
government. c.f. Paul v. Piner, 271 N.C. 123, 155 S.E. 2d 526. 

The true congregation of the Angier Primitive Baptist Church 
consists of those members of its congregation who adhere to the char- 
acteristic doctrines, usages, customs and practices of that particular 
church, recognized and accepted by both factions before the dissen- 
sion between them arose. 
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As stated in Reid v. Johnston, 241 N.C. 201, 85 S.E. 2d 114, the 
question presented is: Have the defendants, and those united with 
them, as against a faithful minority, diverted the property of the 
Angier Primitive Baptist Church to the support of usages, customs, 
doctrines and practices radically and fundamentally opposed to the 
characteristic usages, customs, doctrines and practices recognized 
and accepted by both factions of the congregation of this particular 
church before the dissension between them arose? The words ''rad- 
ically" and "fundamentally" used in the question presented require 
something more than a slight or minor deviation. They imply and 
require a substantial deviation from previous practices. 

In  the trial the defendants tendered issues which included the 
words '(radically" and "fundamentally". The trial court, however, 
did not adopt the issues presented and tendered by the defendants 
but instead submitted the following issues: 

"1. Did the plaintiffs (the Lawrence faction) prior to and on 
July 3, 1965 remain faithful to the doctrines and practices 
of the Angier Primitive Baptist Church recognized and ac- 
cepted by plaintiffs and defendants (Lewis faction) prior 
thereto? 

2. Did the defendants (Lewis faction) during or about June 
and July 1965 depart from the fundamental and charac- 
teristic doctrines, practices, usages and customs of the Prirn- 
itive Baptist denomination in general and the Angier Prim- 
itive Baptist Church in particular a$ theretofore recognized 
by plaintiffs and defendants?" 

In  the charge to the jury, the trial judge with reference to the 
first issue charged the jury: 

"The burden of proof on this issue is on the plaintiff (sic) 
and I charge you that if the plaintiffs have fulfilled the respon- 
sibility cast upon them by the law and have satisfied you from 
the evidence and by its grcater weight that prior to and on July 
3, 1965 they remained faithful to and did not radically depart 
from the doctrines and practices of thc Angier Primitive Bap- 
tist Church which doctrines and practices had theretofore been 
recognized and adhered to by both factions, the Lawrence and 
the Lewis Factions, you will answer the first issue 'yes.' " 

While this charge used only the words "radically depart" and did 
not include the word "fundamentally" which would have been 
preferable, we think i t  complied sufficiently with the law and placed 
a proper burden upon the plaintiffs. 
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The second issue presented required the defendants to conform 
with the Primilive Baptist Denomination in general as well as the 
Angier Primitive Baptist Church in particular. This placcd an undue 
burden upon the defendants. In  the charge to the jury, when dis- 
cussing this issue, the trial judge stated: 

"The burden of proof on this second issue is likewise upon 
the plaintiffs, and I charge you that if the plaintiffs have satis- 
fied you from the evidence and by its greater weight that dur- 
ing or about June or July 1965 the defendants, by their actions 
and deeds, departed from the fundamental and characteristic 
doctrines, practices, usages and customs of the Primitive Bap- 
tist Denomination in general and the Angier Primitivc Bap- 
tist Church in particular, as theretofore recognized by plaintift'e 
and defendants, and in accord with the legal meaning of those 
terms and words as I have previously defincd them for you, you 
will answer the second issue in favor (of) the plaintiffs or, 'yes.' " 

The vice in this portion of the charge was that i t  did not require a 
finding that  the defendants had radically and fzwuiamentally de- 
parted from the practices and customs of the Angier Primitive Bap- 
tist Church theretofore recognized by both plaintifis and dcfendank 
before the dissension arose. In other words, the trial court applied a 
different yardstick to the plaintiffs from that applied to the defencl- 
ants. We cannot say that this was not prejudicial to the defendants, 
and, therefore, a case which was otherwise well tried must be tried 
again. 

New trial. 

BBITT and MORRIS, JJ., concur. 

STATE 014' NNOTH CAROIIINA V. VANCE LENDER IWANS. 

1 .  Criminal Law S 159- 
Where defendant submits the complete transcript of tine evidence pur- 

suant to Rule 19(d)  ( 2 )  of the Court of Appeals but falls to attach a n  
appendix to his brief sctting forth in succincL langnnge, with respect 10 
those witnesses whose testimony he deems to he pertinent to the questions 
raised on appeal, what he says testimony of such witnesses would tend to 
estzzblish, the Court will ordinarily dismiss such a n  appeal cx meyo motq~. 
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2. Burglary and Uiilawful Breakings 5 5; Larceny § 7- 
Evidence that a quantity of merchandise consisting of cigarettes, beer, 

chewing gum, pirltlcs and pigs fert liad been stolen by breaking and enter- 
ing the prosecuting witness' tavern, that on the same day a nearby restau- 
rant purchased from defendant a quantity of items similar in kind to 
those taken from the tavern, but without evidence identifying them as 
the idwtical merchandise from the prosecuting witness' place of business, 
is held insufficient to be submitted to the jury on the question of defend- 
ant's guilt of breaking and entering and of larceny. 

APPEAL by defendant from Hobgood, J., February "R" 1, 1968 
Session of WAKE Superior Court. 

The defendant was tried on a bill of indictment charging that on 
3 December 1967 the defendant feloniously broke and entered Gales 
Tavern, owncd and occupied by Maryland Gales, located a t  406 
East Davie Street, Raleigh, and in a second count, that after having 
feloniously broken and entered said tavern, he did steal merchan- 
dise consisting of assorted brands of cigarettes, assorted cases of 
beer, one gallon of pigs feet, one gallon jar of pickles, and some chew- 
ing gum. All of the property had a value of $113. There was a third 
count charging the defendant with the crime of receiving stolen mer- 
chandise, knowing i t  to have been stolen. The State submitted to a 
nonsuit as to the third count, and the jury found the defendant 
guilty of the first two counts. 

The evidence was to the effect that Gales closed and locked his 
tavern about midnight, Saturday, 2 December 1967, and the next 
morning about 10:OO a.m. he went by and found everything in order 
a t  that time. On Monday morning, about 8:00 a.m., 4 December 
1967, when Gales went to his place of business to open up, he found 
that i t  had been broken into and about one-half of his merchandise, 
consisting of cigarettes, beer, pigs feet, pickles, hot sausage, and 
chewing gum, was missing. A flashlight and a hammer were also 
missing. 

T.  J. Demps operated a place of business known as High Light 
Restaurant in the same block in which Gales Tavern was located. 
H e  testified that  on Sunday night, 3 December 1967, about 10:00 
p.m. the defendant came to his place of business and inquired if he 
would be interested in buying some pigs feet, cigarettes, and beer- 
He refused to do so telling the defendant he was afraid the mer- 
chandise might be "hot". About an hour and one-half later, the de- 
fendant again came to Demps's place of business, and Demps paid 
him $40 for some cigarettes of various brands, a quantity of beer, 
pickles and Spearmint gum, as well as a quantity of pigs feet in a 
2-95 gaIIon container. 
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Gales was unable to identify any of the merchandise when i t  was 
shown to him on the following Friday by the police officers. 

The defendant testified and offered testimony to the effect that 
on Sunday, 3 December 1967, he was in the place of business operated 
by Demps; that he had something to eat there and listened to some 
music and while there a person he knew by the ~laine of Wiggins 
came in and engaged him in conversation. Wiggins told him that a 
friend had some stuff in an automobile outside which he wanted to 
sell and that he, the defendant, merely acted as an agent in making 
the sale to Demps. For his part in the transaction, he received $10 
of the $40 paid for the merchandise. He denied knowing anything 
about the source of the merchandise or that i t  was stolen. 

The defendant assigns as error the failure of the court to dis- 
miss the charges and enter a judgment of nonsuit st the close of all 
the evidence. 

T.  W .  Bruton, Attorney General, and Millard R .  Rich, Jr., As- 
sistant Attorney General, for the State. 

Vaughan S. Winborne and Gilbert B. Swindell, Attorneys for de- 
fendant appellant. 

CAMPBELL, J. The defendant in this case submitted the com- 
plete transcript of the evidence under Rule 19 (d) (2),  but contrary 
to the provisions of that rule, the defendant did not attach an ap- 
pendix to his brief setting forth in succinct ianguage, with respect to 
those witnesses whose testimony he deemed to be pertinent to the 
questions raised on appeal, what he says the testimony of such wit- 
nesses would tend to establish. The defendant thereby imposed upon 
this Court the necessity of a voyage of discovery through the record. 
Ordinarily, this Court would dismiss such an appeal ex mero motzi 
for failure to comply with the rules. Despite the failure to comply 
with the rules of this Court, we have reviewcd the testimony and are 
of the opinion that the failure of the State's evidence to identify the 
merchandise sold to Demps as being the same merchandise taken 
from Gales Tavern places this case within the doctrine of State v. 
P a r k e ~ ,  268 N.C. 258, 150 S.E. 2d 428, and State v. Foster, 268 N.C. 
480, 151 S.E. 2d 62. The motion for judgment as of nonsuit should 
have been allowed. 

Reversed. 

BRITT and MORRIS, .JJ., concur. 
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STATE O F  NORTH CAROLINA V. JOE LEWIS SXAW. 

(Filed 10 July 1968.) 

1. Criminal Law 5 117- 
An instruction charging the jury that a State's witness, who has pled 

guilty to the charge of larceny, "is a n  admitted accomplice to the larceny 
and his interest in the case as  such accomplice should be scrutinized by 
you" is held favorable to the defendant in cautioning the jury as to their 
duty with respect to the testimony of one who was awaiting sentence. 

2. Burglary and Unlawful Bxbeakings 5 7- 
If all the evidence tends to show the completed crime of breaking and 

entering with the intent to steal, and there is no conflicting evidence re- 
lating to the elements of the offense, the court is not required to submit 
the question of defendant's guilt of a nonfelonious breaking or entry. 

APPEAL by defendant from Bickett, J., Second January 1968 Reg- 
ular Criminal Session of WAKE Superior Court. 

Criminal prosecution upon a bill of indictment charging defend- 
ant  Joe Lewis Shaw and co-defendants Leroy Latrochish Flowers, 
Albert Bo Crowder, and Arthur Smith, Jr., with the felonies of 
breaking and entering, larceny, and receiving on 11 November 1967. 
The defendants had not been arraigned prior to the call of the ca.ae 
for trial. Upon arraignment, all of the defendants entered pleas of 
not guilty except Arthur Smith, Jr., who pleaded guilty to  the charge 
of larceny. After the jury was selected, but before i t  was empaneled, 
the solicitor stated to the Court that he did not elect to place Arthur 
Smith, Jr., on trial for breaking and entering. Arthur Smith, Jr., was 
not tried a t  that time but was used by the State as a witness. 

Defendant waived, in writing, his right to counsel a t  the trial in 
Superior Court but retained counsel to  prosecute his appeal to this 
court.  

Trial was by jury, after the plea of not guilty. The Court sub- 
mitted the case to the jury on the charges of breaking and entering 
and larceny after telling the jury that  there was no evidence in this 
case as to the charge of receiving stolen property. The verdict was 
guilty of breaking and entering and larceny as charged. Sentence 
was imposed, and defendant appealed to the Court of Appeals. 

Attowley General T .  W .  Bruton and Deputy Attorney Genera? 
Harry W. McGalliard for the State. 

Nassif & Churchill by James R .  Rogers, I I I ,  for defendant. 

MALLARD, C.J. Defendant's first assignment of error is to a part 
of a sentence of the charge in wliich the Court refers to the witness 
Smith as "an admitted accomplice." The defendant contends that  
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this was prejudicial error because i t  amounted to an expression of 
opinion as to the weight and credibility of the witness Smith's tes- 
timony by the trial judge. The entire sentence in which these words 
appear reads as follows: "You may believe all that a witness testi- 
fies to, part of what he testified to, or nothing a t  all he testifies to. 
just as you find that particular witness worthy of belief; (remem- 
bering that the wit>ness Smith is an admitted accomplice to the charge 
of larceny and his interest in the case as such accomplice should be 
scrutinized by you.)" The defendant excepted to only that portion 
of the charge in parentheses. 

When the entire sentence is read, i t  is seen that this instruction 
is favorable to the defendant. The witness Smith had admitted upon 
arraignment that he was guilty of larceny and on the witness stand 
stated facts sufficient to show that he was an accomplice. When the 
charge is read as a whole, i t  is seen that the Court did not express 
an opinion but was cautioning the jury as to their duty with respect 
to the testimony of one who was awaiting sentence. State v. Hale, 
231 N.C. 412, 57 S.C. 2d 322. 

The defendant's second assignment of error is to the failure of 
the Court to submit to the jury the question of the defendant's guilt 
of the lesser included offense of nonfelonious breaking or entering. 
In State v. Hicks, 241 N.C. 156, 84 S.E. 2d 545, the Supreme Court 
said: 

"The distinction is this: The necessity for instructing the jury 
as  to an included crime of lesser degree than that charged arises 
when and only when there is evidence from which the jury could 
find that such included crime of lesser degree was committed. 
The presence of such evidence is the determinative factor. Hence, 
there is no such necessity if the State's evidence tends to s h ~ w  
a completed robbery and there is no conflicting evidence relat- 
ing to elements of the crime charged. Mere contention that the 
jury might accept the State's evidence in part and might reject 
i t  in part will not suffice." 

All the evidence in this case tends to show the completed crime 
of breaking and entering with the intent to steal, and there is no 
conflicting evidence relating to the elements of the crime charged. 
The evidence, which is uncontradicted, tends to show that there were 
two entries of the building described in the bill of indictment on the 
same night and that the crime of larceny was committed therein 
each time. There is no evidence of a nonfelonious breaking or entry, 
and i t  was not error to fail to charge as to this. 

The defendant contends that the Court did not make i t  clear to 
the jury that the defendant Shaw could be acquitted on one or both 
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counts even though his co-defendants were convicted. This contcn- 
tion is without merit. The Court fully, completely, and accurately 
charged the jury as to the guilt or innocence of each defendant on 
each count. 

The defendant makes other assignments of error which are with- 
out merit and require no discussion. 

The defendant has had a fair trial, free from prejudicial error. 
In the trial we find 
No error. 

BROCK and PARKER, JJ., concur. 

STATE OF NORTII CAIWLIIVA v. HENRY RUFFIN THARRINGTOS. 

(Filcd 10 July 1968.) 

1 .  Aiitomobiles g 3- 
The operation of a motor vehicle upon the highways of the State by a 

person whose driver's license has been suspended or revoked is unlawful, 
regardless of intent, since the specific performance of the act forbidden 
constitutes the offense itself. G.S. 20-28. 

2. Ainhmobiles § 3- 
In a prosecution for the operation of a motor vehicle upon the public 

highway while license is in a state of suspension or revocation, an in- 
struction to the jury that defendant contends he is not guilty and that "the 
automobilr was just going 1111 and down the road by itself and that  he had 
nothing to do with it at all" is held erroneous as a fundamental miscon- 
struction of defendant's conteutions. 

3. Criminal Law § 118- 
A statement of a contention based on evidence which was not intro- 

duced, or a fundamental misconstruction of defendant's contentions, will 
be held for error notwithstanding the absence of objection a t  the time. 

APPEAL by defendant from Bickett, J., Second February 1968 
Regular Criminal Session of WAKE Superior Court. 

Defendant was tried under a warrant issued in the Wake Forest 
Recorder's Court charging that hc did on or about 11 September 
1967 unlawfully and willfully operate a motor vehicle on a public 
highway of North Carolina while his operator's license was revoked. 

A witness for the State testified that he saw the defendant op- 
erate a motor vehicle on a public highway in Wake County on said 
date. The defendant stipulated that his operator's license was in a 
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state of suspension or revocation a t  the time. The defendant testified 
as a witness for himself and admitted operating the vehicle on the 
highway on said date but testified to circumstances which he con- 
tends justified his driving. 

The jury found the defendant guilty as charged and from judg- 
ment pronounced upon the verdict, defendant appealed. 

T. Wade Bruton, Attorney General, by William W. Melvin, As- 
sistant Attorney General, and T.  Bzcie Costen, Sta,f Attorney, for the 
State. 

Sheldon L. Fogel, Attorney for defendant appellant. 

BRITT, J. All of defendant's assignments of error relate to ,Judge 
Bickett's charge to the jury. 

He first assigns as error an instruction to the effect that there are 
no exceptions to the statute under which the defendant was being 
tried. The pertinent part of G.S. 20-28 provides as follows: 

"Any person whose operator's or chauffeur's license has been 
suspended or revoked other than permanently, as provided in 
this chapter, who shall drive any motor vehicle upon the high- 
ways of the State while such license is suspended or revoked 
shall be guilty of a misdemeanor * * *" 

The assignment of error is without merit and is overruled. In 
State v. Correll, 232 N.C. 696, 62 S.E. 2d 82, the trial court charged 
the jury that the defendant had no right to drive his car upon the 
highways of North Carolina after his license had been revoked and 
i t  made no difference what the defendant's intentions were in so do- 
ing. The court said: 

"The right to operate a motor vehicle upon the public highways 
of North Carolina is not an unrestricted right but a privilege 
which can be exercised only in accordance with the legislative 
restrictions fixed thereon. 5 Am. Jur., sec. 756. 

"The defendant did not deny that he had driven his car upon 
the highways after his license had been revoked but contended 
that he was attempting to get his car back home from a garage 
where i t  had been left. But the specific performance of an act 
which is expressly forbidden by statute constitutes the offense 
itself and we are of the opinion, and so hold, that the instruc- 
tion of his Honor to the jury was proper." 

The defendant also assigns as error the following portion of His 
Honor's charge to the jury: 
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"The defendant on the other hand says and contends that he is 
not guilty; says and contends that the automobile was just go- 
ing up and down the road by itself and that he had nothing to 
do with i t  at all. He says and contends that you ought not to 
find him guilty." (Emphasis added.) 

This assignment of error is sustained, entitling the defendant to 
a new trial. A statement of a contention based on evidence which 
was not introduced, or a fundamental misconstruction of defend- 
ant's contentions, will be held error notwithstanding the absence of 
objection a t  the time. 3 Strong, N. C. Index 2d, Criminal Law, $ 
118, p. 28. State v. Dooley, 232 N.C. 311, 59 S.E. 2d 808. 

We will not discuss defendant's other assignments of error as the 
portions of the charge complained of in those assignments probably 
will not recur on a retrial of this case. 

New trial. 

CAMPBELL and MORRIS, JJ., concur. 

JOSEPH F. McNULTP, ADMINISTBATOE OF THE ESTATE OF PHILIP WILLIAM 
McNULTY, v. BERT WAYNE CHANEY AND CLYDE R. CHANEY 

AND 

JOSEPH F. McNULTY v. BERT WAYNE CHANEY AND CLYDE R. CHANEY. 

(Filed 10 July 1968.) 

1. Automobiles § 13- 
The violation of the statute, G.S. 20-129, prescribing lighting devices 

to be used a t  night on vehicles, is negligence per se. 

2. Automobiles §§ 57, 7- Defendant's fa i lure  t o  dr ive with head- 
lights on at night t ime presents issue of negligence f o r  t h e  jury. 

Evidence tending to show that the defendant was operating an auto- 
mobile on a dominant highway on a foggy, rainy night and a t  a time 
when there was insufficient light to render discernible a perscn on the 
highway a t  a distance of two hundred feet ahead, that the defendant had 
amber parking lights on but did not have lighted head lamps as  required 
by G.S. 2C!-129, and that  the automobile driven by plaintiff's decedent, 
who was approaching the dominant highway from a servient road, col- 
lided with defendant's car as  the decedent entered the intersection of the 
two roads, is held sufficient to be submitted to the jury on the issues cf 
(1) defendant's negligence in  operating a vehicle without headlights burn- 
ing and (2)  plaintiff's decedent's contributory negligence in failing to keep 
a proper lookout. 
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APPEAL by plaintiff, in cach case, from Seay, J., 4 December 1967 
Civil Session of Superior Court of RANDOLPH County. 

These two cases were consolidated in the Superior Court for trial. 
Joseph F. McNulty, as Administrator of the Estate of Philip Wil- 
liam McNulty, seeks to recover from the defendants, alleging neg- 
ligence, resulting in the wrongful death of the deceased who was his 
son, and is also bringing this action to recover for thc pain suffered 
by his deceased son, as well as medical expenses incurred by the de- 
ceased after he was injured in an automobile collision on 20 Febru- 
ary 1967, until his death on 21 February 1967. 

In  the case of Joseph F. McNulty, in his individual capacity, he 
seeks to recover of the defendants damages to his automobile in 
which his son was riding a t  the time of his death. 

Defendants deny any negligence on their part, and in the alter- 
native allege that if they were guilty of negligence that the deceased, 
Philip William McNulty, was guilty of contributory negligence. 

At the close of plaintiff's evidence upon motion, the Court granted 
the defendants' motion for nonsuit. The plaintiff, in each case, ap- 
pealed to the Court of Appeals. 

Ottway Burton for plaintiff appellant i n  each case. 
Smith,  Moore, Smith,  Schell & Hunter by Stephen Millilcin and 

Larry B. Sitton for defendant appellees in  each case. 

MALLARD, C.J. Plaintiff's decedent died on 21 February 1967 as 
a result of injuries he received when the 1957 MG A roadster owned 
by Joseph F. I\/IcNulty which plaintiff's decedent was operating 
northward on a servient road in Randolph County known as Arrow- 
wood Road, collided with a 1963 Chevrolet automobile owned by 
Clyde R .  Chaney and operated by Bert Wayne Chaney. The collision 
occurred as the MG automobile entered the intersection of Arrow- 
wood Road with Highway #64 in Randolph County. The MG auto- 
mobile was damaged. 

The evidence offered by plaintiff was contradictory but when 
taken in the light most favorable to plaintiff, as we are required to 
do, tends to show that the defendant Bert Wayne Chaney was op- 
crating a dark blue 1963 model Chevrolet automobile owned by his 
father, Clyde R.  Chaney, eastward on Highway #64 in Randolph 
County. It was a dark, rainy, foggy night and a t  a time when there 
was not sufficient light to render clearly discernible a person on the 
highway a t  a distance of two hundred feet ahead. The defendant 
had amber parking lights on but did not have lighted head lamps as 
required by G.S. 20-129. The violation of G.S. 20-129 constitutes 
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negligence per se. Williamson v. Varner, 252 N.C. 446, 114 S.E. 2d 
92; Scarborough v. Ingram, 256 N.C. 87, 122 S.E. 2d 798. There is 
also evidence which, if believed, would constitute contributory neg- 
ligence on the part of plaintiff's decedent, particularly as to whether 
he kept a proper lookout and saw what he should have seen. How- 
ever, we are of the opinion that if the defendant's automobile did not 
have head lights burning, and if i t  was so dark that he should have, 
the question of contributory negligence is for the jury as to whether 
plaintiff's decedent was contributorily negligent in that he should 
have seen defendant's automobile approaching and before he entered 
Highway #64, after stopping for the stop sign. In  Raper v. Byrum, 
265 N.C. 269, 144 S.E. 2d 38, Justice Lake said: 

"Since the burden of proof on the issue of contributory negli- 
gence is upon the defendants, a motion for judgment of in- 
voluntary nonsuit upon that ground should be allowed only 
when the plaintiff's evidence, considercd alone and taken in 
the light most favorable to him, togcthcr with all inferences fa- 
vorable to him which may reasonably be drawn therefrom, so 
clearly establishes the defense that no other conclusion can rea- 
sonably be drawn." 

We are of the opinion and so decide upon the conflicting evidence 
before us that jury questions were presented. Since each case 
will go back for a new trial, we refrain from a detailed discussion of 
the evidence. The trial court erred in granting the motion for judg- 
ment as of involuntary nonsuit. 

New trial. 

BROCK and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA V. L'EROY LATROCHISH FJjOWERS, JOE 
LEWIS SHAW, ALBERT BO CROWDER, ARTHUR SMITH, JR. 

(Filed 10 July 1968.) 

1. Criminal Law 3 89- 
There was no error in admitting the testimony of a police officer con- 

cerning extra-judicial statements made to him by an accomplice of defend- 
ants, the accomplice himself having testified extensively on direct and on 
cross-examination as  to the matters covered in the officer's testimony, and 
the court having instructed the jury that the officer's testimony was of- 
fered for purposes of corroborating the accomplice's testimony only and 
was not to be considered as  substantive evidence. 
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2. Cbnstitutional Law 3 31- 

There was no denial of defendants' constitutional right to be confronted 
with the witnrssrs against them where counsel for the defense extensively 
cross-examined defendants' aczcomplice who had testified for the State. 

APPEAL by defendants, Leroy Latrochish Flowers and Albert Bo 
Crowder, from Biclcett, J., 2 January 1968 Regular Criminal Ses- 
sion of WAKE Superior Court. 

The appealing defendants, Leroy Latrochish Flowers and Albert 
Bo Crowder, and two other persons, Joe Lewis Shaw and Arthur 
Smith, Jr., were charged in a bill of indictmcnt with the felonies of 
breaking and entering, larceny, and receiving on 11 November 1967. 
Upon arraignment, all defendants, except Arthur Smith, Jr., entered 
pleas of not guilty. Smith pleadcd guilty to the charge of larceny, 
and the Solicitor elected not to place him on trial together with the 
other defendants. The three remaining defendants were tried to- 
gether by jury upon their pleas of not guilty. At the conclusion of 
the evidence the court found there had been no evidencc as to the 
charge of receiving stolen propcrty, and submitted the case to the 
jury on the charges of breaking and entering and larceny. From ver- 
dicts of guilty of breaking and entering and larceny as charged i:i 
the bill of indictment, and sentences thereupon imposed, the defend- 
ants, Leroy Latrochish Flowers and Albert Bo Crowder, througll 
their court-appointed attorney, appealed. 

Attorney General T.  W.  Bruton and Deputy Attorney General 
Harry W .  McGalliard for the State. 

William T. McCuiston for defendant appellants. 

PARKER, J. The principal witness for the State was Arthur 
Smith, Jr., who had been indicted together with the defendants in 
the same bill of indictmcnt. Smith had entered a plea of guilty to 
the charge of larceny but was not bcing tried together with the de- 
fendants. He testified in detail, both on direct and cross-examination, 
to the part which he had played and which had been played by the 
defendants in connection with the crimes for which the dcfcndants 
were being tried. Following his testimony, the Solicitor called as  a 
witness a detective from the Raleigh Police Department who testi- 
fied to statements which Smith had made to him a t  the time of his 
arrest. This testimony was offered solely to corroborate the witness 
Smith, and the court so instructed the jury at the time i t  was of- 
fered. No objection and no motion to strike was made by the dc- 
fendants a t  the time the corroborating testimony of the police officer 
concerning the statements made to  him by Smith was offered and 
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admitted in evidencc. The appealing defendants now assign as error 
the admission of this testimony, contending that i t  was not competent 
as against them and that the failurc of the court so to instruct the 
jury was prejudicial error. There is no merit in this contention. 

Quite apart from defendants' failure to object or to except, there 
was no error in admitting the tcstinlony of the police officer con- 
cerning the statements made to him by Smith. The court correctly 
instructed the jury that this testimony was being offered only for 
the purpose of corroborating the witness Smith and was not to be 
considered by them as substantive evidence. "If a statement is of- 
fered for any purpose other than that of proving the truth of the 
matter stated, i t  is not objectionable as hearsay." Stansbury, N. C. 
Evidence 2d, 5 141. Further, the witness Smith had himself testified 
extensively from the witness stand concerning all of the matters 
which were covered in the extrajudicial statement which he had 
given to the police officer. He had bcen subjccted to extensive cross- 
examination by the attorney for defendants. There was here no de- 
nial of the defendants' constitutional right to be confronted with the 
witnesses against them. See Bruton v. United States, 391 U.S. 123, 
20 L. ed. 2d 476, 88 S. Ct. 20. 

Appellants' remaining assignments of crror relate to the charge 
of the court to the jury. We have carefully reviewed the entire charge, 
and find i t  to be without error. See opinion filed this date by Mal- 
lard, C.J., in State v. Shazc, l Tu'.C.App. 606, 162 S.E. 2d 33, which 
relates to this same trial. The defendants have had a fair trial, free 
from prejudicial error. 

In  the entire trial, we find 
No error. 

MALLARD, C.J., and B ~ o c u ,  J., concur. 

STATE O F  NORTH CAROLINA v. MACK FREDERICX BUMPUS. 

(Filed 10 July 1968.) 

Larceny a 7- Evidence held insufficient to show c;tr driven by defend- 
ant  was same car stolen from prosecuting witness. 

Evidence tending to show that the dcfendant was apprel~endeil while 
driving a sports ear of the same make, color and year as the car stolen 
from the prosecuting witness, that the defendant, while being pursued, 
collided with a police roaablock and severed the right front wheel from 
the car, and that a vehicle subsequently identified by the prosecuting 
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witness as  his own had a right front wheel missing, is held insufficient to 
be submitted to the jury on the question of defendant's guilt of larceny of 
an automobile, there being no evidence in the way of motor and serial 
numbers more r~articularly connecting the automobile driven by defendanc 
as the automobile belonging to the prosecuting witness. 

APPEAL by defendant from Burgwyn, J., 23 October 1967 Session, 
WAKE Superior Court. 

Defendant was tried upon a bill of indictment charging him with 
the larceny on 18 July 1967 of one 1966 Corvette automobile, serial 
number 1946765105151, 1967 North Carolina license number NF7163, 
the property of Joseph Nicholos. 

The State's evidence tended to show that a gray colored 1966 
Corvette automobile belonging to Joseph Nicholos was taken in Ra- 
leigh by someone on 18 July 1967 without the permission of the 
owner. The State's evidence further tended to show that the next 
time Mr. Nicholos saw his Corvette automobile was on 24 July 1967 
"sitting in the Ford place off the beltlinc." The automobile had been 
damaged, and the right front tire and wheel were missing. 

The St,ate7s evidence tended to show that on 24 July 1967 the de- 
fendant was driving a gray colored 1966 Corvette, and, although not 
looking for a stolen vehicle, two Durham city policemen became 
suspicious of defendant's conduct and undertook to follow him. The 
defendant fled from the police; they gave chase; defendant collided 
with a police roadblock in Durham, knocking the right front wheel 
off the Corvette; defendant continued driving on the remaining disc, 
and was finally stopped by the officers about three miles north of 
Apex. The officers placed defendant under arrest for failure to stop 
for a siren and blue light, and for hit and run. Defendant was taken 
back to Durham and turned over to the detective bureau of the Dur- 
ham City Police Department. 

The defendant had no identification on him, and he had no evi- 
dence of ownership of the 1966 Corvette. At the time of defendant's 
arrest the Corvette had on its rear a North Carolina license plate 
number EV9280 which was registered to a Mr. Parker of Durham, 
and on its front a Durham city license plate which was registered to 
a Mr. Mantle of Durham. 

The defendant offered no evidence. 
From a verdict of guilty, and judgment pronounced thereon, de- 

fendant appealed. 

T. W. Bruton, Attorney General, by Ralph Moody, Deputy At- 
torney General, for the State. 

Potter and Fogel by Xheldon L. Fogel for defendant appellant. 
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BROCK, J. Defendant's first assignment of error is to the failure 
of the trial judge to sustain defendant's motion for judgment of non- 
suit made a t  the close of the State's evidence, and renewed after de- 
fendant rested without offering evidence. 

The State offered no evidence of the North Carolina license plate 
number which had been issued to Mr. Nicholos for his 1966 Corvette. 
Likewise i t  offered no evidence of the serial number or motor nurn- 
ber of Mr. Nicholos' 1966 Corvette. 

The State offered no evidence of the serial number or motor num- 
ber of the 1966 Corvette driven by the defendant a t  t.he time of his 
arrest. 

The State offered no evidence to connect the 1966 Corvette 
wrecked by the defendant and the 1966 Corvette which Mr. Nicholos 
saw "sitting in the Ford place off the beltline." There was no evi- 
dence from the State to explain why the car was "in the Ford place 
off the beltline," how i t  got there, or what Ford place and beltline 
Mr. Nicholos was talking about. 

The only suggestion of connection between the vehicle driven by 
the defendant and the one taken from Mr. Nicholos was that both 
were gray in color, both were 1966 Corvettes, both were wrecked, 
and the right front wheel of both was missing. Obviously there may 
be more than one gray 1966 Corvette which has been wrecked in a 
similar fashion. 

The defendant's conduct, and the similarity between the auto- 
mobile driven by the defendant and the automobile stolen from Mr. 
Nicholos, casts a finger of suspicion in the defendant's direction. 
However, the State must do more than create suspicion. There must 
be competent evidence of each material element of the offense charged 
before the State is entitled to have a case submitted to the jury. 

We hold that the defendant's motion for judgment of nonsuit, 
should have been allowed and this case dismissed. 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLINA v. KIRK FURR. 

(Filed 10 .July 1968.) 

1 .  Searches and Seizures 9 2- 

In a prosecution for felonious breaking and entering and misdemeanor 
larceny, there was no error in admitting into evidence unexecuted copies 
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of the affidavit to a search warrant and the search warrant itself, where 
(1) the defendant did not object to the admission of the copies on this 
ground, ( 2 )  the original warrant and affidavit were in the court files of an 
accomplice of the defendant and were easily accessible, and (3) the officer 
who identified the copies a t  the trial was the one who executed the 
original affidavit and served the warrant. 

2. Searches and Seizures 5 3- 
Evidence tending to show that a search warrant directed that the prem- 

ises of a named person be searched, and that an officer served the war- 
rant upon the named person a t  the address contained in the warrant and 
thereafter conducted the search of the premises which revealed a quantity 
of stolen items, is held not to disclose a n  illegal search. 

APPEAL by defendant from Martin, Harry C., J., 29 November 
1967 Session BUNCOMBE Superior Court. 

Defendant was charged in a bill of indictment with (1) felonious 
breaking and entering, (2) felonious larceny, and (3) felonious re- 
ceiving of stolen property. Defendant entered pleas of not guilty to 
each of the three charges. 

At  t.he close of the State's evidence defendant's motion for judg- 
ment as of nonsuit was allowed as to the charge of receiving stolen 
property; and was also allowed as to the charge of felonious larceny. 
However, the motion was denied as to the charge of felonious break- 
ing and entering, and the misdemeanor charge of larceny. Similar 
motions by the defendant made a t  the close of all the evidence were 
again denied. 

The jury returned verdicts of guilty of felonious breaking and 
entering, and of guilty of the misdemeanor of larceny. From the 
verdicts and the judgments entered thereon, defendant appealed. 

T.  W.  Bruton, Attorney General, by Harry W.  McGalliard, Dep- 
u t y  Attorney General, for the State. 

T. E. L. Lipsey, 11, for defendant appellant. 

BROCK, J. The defendant assigns as error that the trial judge 
found that the affidavit for the search warrant, and the search war- 
rant were in conformity with the requirements of the law. 

The affidavit for the search warrant and the search warrant ap- 
pear to be complete and amply adequate to satisfy the requirements 
of the law, and the defendant makes no argument in his brief to the 
contrary. Defendant's only argument under this assignment of error 
is addressed to the fact that an unexecuted copy of the affidavit and 
warrant were admitted in evidence in place of the original. 

At the trial defendant made no objection to the copy being used 
instead of the original; the defendant objected, but specified that his 
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objection was upon other grounds. It appears clearly from the offi- 
cer's testimony that the original of the affidavit and the warrant 
were in the file of an accomplice who was separately tried. Also, the 
officer who identified the copies was the same officer who actually 
executed the original of the affidavit and served the warrant; and he 
was clearly in position to verify that the copies were true copies. 
Had the defendant objected to the copies being used, the originals 
could have easily been secured from the accomplice's file a t  that, 
time. It would not be proper to allow the defendant to raise this ob- 
jection for the first time in this Court. Defendant's first assignment 
of error is overruled. 

The defendant assigns as error that the trial judge allowed the 
officer who executed the affidavit for the search warrant, and who 
served the search warrant, to testify as to the fruits of the search. 

The defendant argues that the search warrant was served on some 
unidentified person and therefore the search is not a valid search. 
The search warrant directed that the premises of Lloyd Phillips be 
searched. The officer testified that he served the warrant on Mr. 
Lloyd Phillips a t  the address contained in the warrant, and that he 
thereafter conducted the search of Mr. Phillips' premises which re- 
vealed a quantity of items allegedly taken from the premises which 
had been broken into; some of the items were found in defendant's 
suitcase which was in Mr. Phillips' house. 

Defendant's second assignment of error is without merit. 
I n  the trial we find 
No error. 

MALLARD, C.J., and PARKER, J., concur. 

EDWARD JOSEPH NOLAN, P ~ T I O N ~ ,  v. STATE OF NORTH CAROLINA, 
RESPOKDENT. 

(Filed 10 July 1968.) 
1. Criminal Law 5 181- 

KO appeal lies from a final judgment entered upon a petition and pro- 
ceeding for post-conviction review under the Post-Conviction Hearing Act. 
review being available only upon application by the petitioner or by the 
State for a writ of certiorari. G.S. 15-222. 

B. Sam- 
An attempted appeal by petitioner from an adverse judgment entered in 

post-conviction review of the proceedings leading to his sentence of im- 
prisonment is dismissed a s  improper by the Court of Appeals, G.S. 15-222, 
but the record docketed in the Court is considered as  a petition for writ 
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of certiorari, and there being ample evidence to support the findings of 
fact which in turn support the conclusions of law of the trial judge, the 
petition is accordingly dismissed. 

APPEAL by petitioner from Falls, J., 29 January 1968 Session of 
CATAWBA Superior Court. 

In July 1965 the petitioner, Edward Joseph Nolan, was charged 
in the Superior Court of Catawba County in five separate criminal 
cases with felonious breaking and entering and larceny and in one 
case with the crime of armed robbery. He was represented by court- 
appointed counsel and through his counsel in open court waived bills 
of indictment and entered pleas of guilty in all cases, and judgment 
of imprisonment was thereupon entered pursuant to which petitioner 
was committed to the State's Prison. 

On 13 July 1967 petitioner, acting on his own behalf, initiated 
the present proceedings pursuant to G.S. 15-217 by filing in the Su- 
perior Court of Catawba County his petition for post-conviction re- 
view of the proceedings leading to his sentence of imprisonment. Pe- 
titioner asserts his constitutional rights were violated a t  the time of 
his arrest and in the proceedings resulting in the imposition of the 
sentence against him in that: (1) Immediately following his arrest 
he had been questioned for several hours by the police without the 
presence of legal counsel; (2) he was mentally deranged a t  the time 
of his arrest and a t  the time of his trial; and (3) his court-appointed 
attorney, now deceased, did not have adequate time to prepare for 
trial and did not adequately represent him. Following the filing of 
this petition, petitioner filed an affidavit of indigency and legal 
counsel was appointed to represent him at  the post-conviction hear- 
ing. The matter was heard in the Superior Court of Catnwba County 
in part on 11 August 1967 and was continued for the taking of addi- 
tional testimony. Hearing was concluded on 9 February 1968, a t  
which time petitioner appeared in person and through his court-ap- 
pointed attorney. Upon the conclusion of the hearing the presiding 
judge entered an order making full findings of fact and conclusions 
of law and finding against the petitioner on all of his contentions. 
Based on these findings and conclusions judgment was entered de- 
termining the petition to be without merit, ordering i t  dismissed, and 
directing that the petitioner be remanded to the State Prison System 
for the service of the remainder of his sentence. From the entry of 
this judgment petitioner has attempted to appeal. 

T. W. Bruton, Attorney General, by Dale Shepherd, Staff Attor- 
ney, for the State. 

Lewis E. Waddell, Jr., for petitioner appellant. 
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PARKER, J. NO appeal lies from a final judgment entered upon 
a petition and proceeding for post-conviction review under the North 
Carolina Post-Conviction Hearing Act, review being available only 
upon application by the petitioner or by the State for a Writ of 
Certiorari. G.S. 15-222. Accordingly, the appeal which petitioner has 
attempted to make in this case is dismissed. We have, however, eon- 
sidered the record presently before us as a petition for a Writ of 
Certiorari to review the judgment sought to be appealed from and, 
thus considered, have carefully reviewed the entire record and eon- 
sidered all questions raised in the briefs. The petitioner has had a 
full and fair hearing upon his petition for post-conviction relief, st 
which he was present in person and represented by his legal counsel. 
There was ample evidence to support the findings of fact of the trial 
judge, such findings fully support his conclusions of law, and these 
findings and conclusions fully support the judgment denying peti- 
tioner relief. Accordingly, the record docketed in this Court is dis- 
missed as an appeal and, considered as a petition for Writ of 
Ce~tiorari, is 

Denied. 

MALLARD, C.J., and BROCK, J., concur. 

STL4TE OF NORTH CAROLINA v. STEVE LANCE. 

(Filed 10 July 1968.) 

1. Criminal Law 5 17- 
Defendant's contention that the State was thereafter barred from pros 

ecuting him on three bills of indictment because the State authorities had 
voluntarily released him a t  one time to the custody of a United States Mar- 
shal in connection with a federal warrant charging violation of a federal of- 
fense, is held meritless. 

a. Criminal Law 5 148- 
There is no appeal as a matter of right from interlocutory orders in 

criminal cases, G.S. 7A-27, and defendant's attempted appeal as  a matter 
of right from an order denying his motion to quash will be dismlssed as 
premature. 

APPEAL by defendant. from Jackson, J., 11 March 1968 Session 
of HENDERSON County Superior Court. 

At  the October 1967 Session of Superior Court of Henderson 
County the Grand Jury returned true bills of indictment charging 
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defendant in one of the bills with the felony of assault with intent 
to commit rape, and in the other with the misdemeanor of assault on 
a female. 

On 13 October 1967 defendant signed an affidavit of indigency, 
and the Court found that he was an indigent and appointed B. B. 
Massagee, Jr., to serve as counsel for him. 

On 13 December 1967 a warrant was issued charging defendant 
with the crime of escape. Defendant was being held in jail in lieu of 
a $10,000 bond for his appearance on a felony charge prior to the 
escape. 

On 9 January 1968 defendant filed a "Motion to Squash (sic) 
and Dismiss" all charges pending against him. In this motion de- 
fendant asserts in substance that the State did knowingly forfeit and 
surrender all rights and jurisdiction in all cases pending against him 
by releasing the petitioner to the custody of a United States Marshal. 

At  the February 1968 Session of Superior Court of Henderson 
County the Grand Jury returned a bill of indictment charging the 
defendant with the crime of escape from the Henderson County Jail 
on 13 December 1967. 

On 11 March 1968 Judge Jackson, after a hearing a t  which the 
defendant was present and represented by court-appointed counsel, 
issued an order denying the motion, and the defendant appealed to 
the Court of Appeals. 

Attorney General Thomas Wade B m ~ t o n  and S ta f f  Attorney Ja- 
cob L. Safron for the State. 

Boyd B. Massagee, Jr., for the defendant. 

MALLARD, C.J. The evidence taken a t  the hearing of defendant's 
motion to quash the bills of indictment and dismiss the charges 
against him tends to show that on 13 December 1967 the defendant 
escaped while he was in the Henderson County Jail awaiting trial 
on the felony and misdemeanor charge. On 14 December 1967 a Dep- 
uty United States Marshal took the defendant into custody from the 
Sheriff of Transylvania County, with the consent of a representative 
of the Sheriff of Henderson County, on a Federal warrant charging 
the defendant with a violation of the National Motor Vehicle Theft 
Act. 

Defendant contends that under these circumstances the State was 
on the date of the hearing of his motion in March 1968 barred from 
prosecuting the defendant on three bills of indictment because the 
State authorities had voluntarily released him to the custody of the 
Federal authorities. The defendant cites no authority to sustain this 
contention, and we have found none. 
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The defendant in this case attempts to appeal as a matter of 
right from the order denying his motion to quash and dismiss. In  
G.S. 7A-27 there is no provision for an appeal as a matter of right 
from interlocutory orders in criminal cases. State v. Henry, 1 N.C.- 
App. 409. I n  fairness to his court-appointed lawyer, i t  should be 
noted that the defendant prepared his own "Notice of Appeal." 

The appeal in this casc was premature and should be, and i t  is 
Dismissed. 

BROCK and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA V. ROGER DALE CHAPMAN. 

(Filed 10 July 1968.) 

1. Constitutional Law 3 36- 

A sentence within the statutory limits is not excessive, nor is it  cruel 
and unusual punishment in the constitutional sense. 

2. Criminal Law 5 146; Coiistitutional Law 5 4- 

liefore the Court of Appeals passes upon constitutional questions,  the^ 
should first be raised and passed upon by the trial court. 

APPEAL by defendant from Snepp, J., 25 March 1968 Session of 
GASTON Superior Court. 

By a bill of indictment, proper in form, defendant was charged 
with feloniously breaking and entering the Carr Elementary School 
Building in the town of Dallas, N. C., on 6 December 1967, with the 
intent to commit the felony of larceny therein. By warrant issued 
from the Municipal Court of the city of Gastonia, he was charged 
with escape from the custody of a police officer on 12 December 
1967. 

Defendant, with his attorney, appeared before Judge Snepp and, 
with the consent of the solicitor, pled guilty to non-felonious break- 
ing and entering and escape. On the breaking and entering charge, 
defendant was given an active prison sentence of two years; on the 
escape charge, he was given an active prison sentence of two years, 
this sentence to commence a t  the expiration of the sentence imposed 
in the breaking and entering charge. 

From the judgments imposing said sentences, defendant appealell. 

T. Wade Bruton, Attorney General, by  Ralph Moody, Deputy 
Attorney General, for the State. 

Robert H. Forbes, Attorney for defendant appellant. 



BRITT, J. Defendant's sole assignment of error is that the court 
erred in imposing an active sentence of two years in the breaking 
and entering case and an additional two years active sentence in 
the escape case. He contends that said sentences amou-nt to cruei, 
unusual, and excessive punishment. 

The assignment of error is without merit and is overruled. For 
many years, i t  has been held in this jurisdiction that a sentence 
within the statutory limits is not excessive nor is it cruel and unusual 
punishment. State v. Parrish, 273 N.C. 477, 160 S.E. 2d 153; State 
v. Bethea, 272 N.C. 521, 158 S.E. 2d 591; State v. Faison, 272 N.C. 
146, 157 S.E. 2d 664. See also State v. Bruce, 268 N.C. 174, 150 S.E. 
2d 216. 

The record fails to show that defendant at  any time in the trial 
court raised any constitutional question, either state or federal, rela- 
tive to the sentences imposed. Before this Court passes on consti- 
tutional questions, they should be raised and passed upon first by 
the trial court. State v. Jelly, et al., 251 N.C. 177, 111 S.E. 2d 1. 

The sentences imposed by Judge Snepp were within the statutory 
limits and did not violate any provision of the Federal or State Con- 
stitutions. 

The judgments of the Superior Court are 
Affirmed. 

CAMPBELL and MORRIS, JJ., concur. 
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STATE OF NORTH CAROLINA V. JAMES ALLISON. 

(Filed 10 July 1963.) 

1. Criminal Law 5 134- 
Upon trial court's request for argument from counsel for defense and 

from the solicitor prior to the sentencing of defendant upon his plea of 
guilty to the charge of felonious escape, defendant was not prejudiced by 
the solicitor's argument that defendant had cases pending against him that 
had been no1 prossed with leave or that defendant should be incarcerated 
for a considerable length of time for the protection of society, the defend- 
ant neither contending that the statements were inaccurate or that he was 
denied the right to introduce evidence in mitigation before judgment. 

2. same- 
A judgment will not be disturbed because of sentencing procedures un- 

less there is a showing of an abuse of discretion, procedural conduct prej- 
udicial to defendant, circumstances which manifest inherent unfairness 
and injustice, or conduct which offends the public sense of fair play. 
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3. Escape 5 1- 
Sentence of imprisonment of one year imposed upon defendant's plea 

of guilty to the charge of felonious escape is within the statutory maximum, 
G.S. 148-45. and is not excessive. 

APPEAL by defendant from McKinnon, J., February 1968 Crim- 
inal Session of Superior Court of PERSON County. 

Defendant was charged in a valid bill of indictment with the 
felony of escape, i t  being a second offense. Upon a plea of guilty, 
the Court pronounced judgment of imprisonment ('for a term of one 
year to begin a t  the expiration of all sentences he was serving or 
had to serve on the date of the escape on July 5, 1967, the last. 
such sentence being one imposed in the Superior Court of Lincoln 
County on May 14, 1965 of not less than four nor more than nin? 
years for breaking and entering and larceny." From the judgment 
imposed, the defendant appeals to the Court of Appeals. 

Attorney General T. W. Bruton and Deputy Attorney General 
Ralph Moody for the State. 

Ramsey, Long & Jackson by George W. Jackson for the defend- 
ant. 

MALLARD, C.J. Defendant's only assignment of error is to cer- 
tain remarks made by the solicitor to the trial judge after the de- 
fendant had entered a plea of guilty to the charge in the bill of in- 
dictment and before the imposition of judgment. 

The record on appeal reveals that after the plea of guilty and 
after hearing the evidence presented, the Court requested argument 
from counsel for defendant and from the solicitor. The solicitor told 
the Court "that the defendant had cases pending against him in 
Alamance County that were no1 prossed with leave a t  a prior time" 
and that "defendant's counsel had approached him (Solicitor) in an 
effort to work a deal with him (Solicitor)" . . . "that the defend- 
ant  should be incarcerated for a considerable length of time to keep 
people like the defendant from preying on society." 

The defendant does not contend that these statements made by 
the solicitor are inaccurate. The defendant does not contend that he 
was denied the right to introduce evidence in mitigation before judg- 
ment. The defendant's contention that these statements by the solic- 
itor were not a proper subject of argument, under the circumstances 
revealed by this record, is without merit. In  State v. Pope, 257 N.C. 
326, 126 S.E. 2d 126, the Supreme Court said, "A judgment will not 
be disturbed because of sentencing procedures unless there is a, show- 
ing of abuse of discretion, procedural conduct prejudicial to defend- 
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ant, circumstances which manifest inherent unfairness and injustice, 
or conduct which offends the public sense or̂  fair play." 

The sentence imposed by Judge McKinnon was not excessive 
Under the provisions of the applicable statute, G.S. 148-45, the judge 
could have sentenced the defendant to imprisonment for a minimum 
of six months or a maximum of three years. None of defendant's 
fundamental rights were violated; he has had a fair trial. 

The judgment of the Court is 
AfXnned. 

BEOCK and PARKER, JJ., concur. 

STATE OF NORTH CAROLINA V. CHARLE'S FRANKLIN ADERNATHY. 

(Filed 10 July 1968.) 

1. 0-iminal Law 3 2% 
Although it  is a good practice and would be considered proper in all 

respects, it is not a prerequisite to the sustaining of a conviction based 
upon a guilty plea that the trial judge examine defendant for the pur- 
pose of ascertaining if the plea was voluntarily made, and it  will be pre- 
sumed, nothing else appearing, that an attorney in entering a plea of 
@lty was duly authorized to do so by his client. 

2. Constitutional Law 3 36-- 
Sentences of imprisonment within the statutory limits are constitutional. 

APPEAL by defendant from Snepp, J., 25 March 1968 Session of 
GASTON Superior Court. 

By a bill of indictment, proper in form, defendant was charged 
with feloniously breaking and entering the Carr Elementary School 
Building in the Town of Dallas, North Carolina, on 6 December 
1967, with the intent to commit the felony of larceny therein. This 
was in Case No. 67-909. In  another indictment in Case No. 67-321, 
the defendant was charged with wilfully, maliciously and unlawfully 
committing the offense of an escape from the custody of city police 
officers, C. L. Heffner and I?. B. Childers while being transferred from 
the Gastonia Municipal Court in Gastonia to the Gaston County 
Jail on 23 March 1967, in violation of G.S. 14-256. 

Defendant with his attorney appeared before Judge Snepp and 
with the consent of the solicitor pleaded guilty to non-felonious 
breaking and entering and, likewise, pleaded guilty to an escape in 
violation of G.S. 14-256. 

On the breaking and entering charge, defendant was given an 
active prison sentenne of two years; on the escape charge he was 
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given an active prison sentence of two years, this sentence to com- 
mence a t  the expiration of the sentence imposed in the breaking and 
entering charge. 

From the judgments imposing said sentences, defendant appealed. 

Thomas Wade Bruton, Attorney General, Andrew McDaniel, As- 
sistant Attorney General, and Charles W .  Wilkinson, Jr., Stag At- 
torney, for the State. 

J. Ralph Phillips, Attorney for defendant appellant. 

CAMPBELL, J. The defendant assigns as error the fact that the 
trial judge accepted pleas of guilty through the defendant's privately 
employed counsel and did not inquire of the defendant personally if 
his pleas were voluntarily made, if he understood what he was do- 
ing, and if he authorized his counsel to enter the pleas in his behalf. 

Chief Justice Parker in State v. Woody, 271 N.C. 544, 548, 157 
S.E. 2d 108, stated: 

"This Court would find itself under an avalanche of frivolous 
appeals from criminal convictions if i t  were to allow a defend- 
ant to attack for the first time in an appellate court his own plea 
of guilty entered by and through the advice and assistance of 
competent counsel, when this attack is made simply because the 
trial court saw no need to examine him for the purpose of ascer- 
taining whether he actually intended to plead guilty originally 
and whether he still freely assents thereto. Though i t  is a good 
practice and i t  would be considered proper in all respects, i t  is 
not a prerequisite to the sustaining of a conviction based upon 
a guilty plea that  the trial judge so examine the defendant be- 
cause i t  is to be presumed that no honorable lawyer would enter 
such a plea in behalf of his client unless the client authorized 
him to do so. Generally speaking, the legal profession is com- 
posed of honorable men who are fair and candid in their deal- 
ings with the court." 

The sentences imposed by Judge Snepp were within the statutory 
limits and did not violate any provision of the Federal or State Con- 
stitutions. 

The judgments of the Superior Court are 
AfErmed. 

BRITT and MORRIS, JJ., concur. 
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THE GELTMAN CORPORATION v. NEISLER MILLS, INC. 

(Filed 10 July 1968.) 
Trial § 21- 

On motion to nonsuit, all of the evidence must be considered in the 
light most favorable to the plaintiff, and this is so because the jury ma7 
qive more weight to the plaintikf's evidence and may find according to the 
plaintiff's evidence. 

APPEAL by plaintift' from Falls, J., 1 January 1968 Session 
CATAWBA Superior Court. 

Plaintiff instituted this action to recover the balance alleged to 
be due on an account for treating fabrics with stain repellent for 
the defendant. By answer defendant denied that plaintiff had per- 
formed any services for it. 

Plaintiff's evidence tended to show that plaintiff began to treat 
fabrics with stain repellent for the defendant in Deccmber 1965, 
and continued until July 1966, a t  which time defendant began do- 
ing its own treating of its fabrics. That  periodically invoices were 
sent to defendant and paid by defendant. That in July 3966 defend- 
ant  owed plaintiff a balance of $5,052.28. That after this action was 
instituted defendant made seven separate payments on the account, 
leaving a balance of $1,500.00 a t  the time of trial. 

Defendant's evidence tended to show that defendant was merely 
a real estate holding company for Massachusetts Mohair Plush Com- 
pany, Inc., and that plaintiff had never done any work for the de- 
fendant. 

At the close of all the evidence the trial judge entered judgment 
of nonsuit. Plaintiff appealed. 

Williams, Pannell and Matthews by  Phillip R. Matthews for 
plaintif appellant. 

H. Haywood Robbins and Leper and Gordon for defendant ap- 
pellee. 

BROCR, J. The plaintiff assigns as error the action of Judge 
Falls in allowing defendant's motion for judgment of nonsuit. 

The evidence was in direct conflict, and the question of whether 
dcfendant owed the plaintiff a sum of money was a question for the 
jury. In determining this question i t  was for the jury to find whether 
plaintiff had in fact performed services for the defendant. 

I n  considering whether plaintiff's evidence is sufficient to with- 
stand defendant's motion for nonsuit a t  the close of all the evidence, 
all of the evidence must he considered in the light most favorable to 
the plaintiff. This is so because the jury may give more weight to 
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the plaintiff's evidence and may find according to the plaintiff's evi- 
dence. Sneed v.  Lions Club, 273 N.C. 98, 159 S.E. 2d 770. 

We hold that plaintiff's evidence as disclosed by the record on 
appeal is sufficient to require submission of the case to the jury. 

Reversed. 

MALLARD, C.J., and PARKER, J., concur. 

STATE O F  NORTH CAROLIZC'A v. L E W I S  DONALD STANLEY. 

(Filed 10 July 1968.) 

APPEAL by defendant from Hall, J., 13 February 1968 Regular 
Criminal Session of DVRHAM Superior Court. 

Defendant was indicted under a bill of indictment, proper in 
form, charging him with felonious assault on one Lee Pollock. 

Briefly summarized, the evidence tends to show the following: 
Defendant and his sister resided in the same house in Durham, and 
Lee Pollock entered the home a t  about 8:15 p.m. as a guest of de- 
fendant's sister. Some time later, defendant and his sister were in 
the kitchen and began arguing about defendant's girl friend. There 
were some six or eight people in the small house a t  the time. De- 
fendant had a pistol in his possession, threatened to kill someone, 
and looked a t  Polloek. Pollock pushed or grabbed defendant and 
pinned him against a cabinet. Pollock either released the defendant 
or was pulled f ron~ him, after which defendant took his 38-caliber 
pistol from his pocket and said to Pollock: "Lee, you get out of my 
house." Pollock, with no weapon, started toward defendant and de- 
fendant shot Pollock from a distance of eight feet. The bullet en- 
tered Pollock's left side, and defendant ran out of the back door of 
the house. Pollock was taken to the hospital where he received treat- 
ment for eighty-eight days, undergoing six operations invdving the 
removal of his gall bladder and two ribs and repair of his liver and 
intestine. 

The jury found the defendant guilty of assault with a deadly 
weapon, and the judgment of the court was that the defendant be 
imprisoned for two years, assigned to work under the supervision of 
the Department of Corrections, but with recommendation that he 
be granted the privilege of working under the work release program. 
Defendant appealed. 
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T .  Wade Bruton, Attorney General, by William W. Melvin, As- 
sistant Attorney General, and T .  Buie Costen, Staff Attorney, for 
the State. 

M. Hugh Thompson, Attorney for defendant appellant. 

BRITT, J. Defendant's two assignments of error relate to Judge 
Hall's charge to the jury. He contends that His Honor failed to 
charge the jury "upon all the law as raised by the evidence, under 
G.S. 1-180"; also, that His Honor failed to charge the jury properly 
regarding the right of the defendant to defend his home. 

We have carefully reviewed the charge and find that the learned 
trial judge properly charged the jury on all questions. He correctly 
instructed the jury regarding self-defense and other contentions of 
the defendant. Defendant's assignments of error are overruled. 

Although defendant's counsel did not comply with our Rule 19 
(d) (2), we have carefully reviewed the entire record. Defendant had 
a fair trial, free from prejudicial error, and the sentence imposed was 
within the limits prescribed by statute. The judgment of the Superior 
Court is 

Affirmed. 

CAMPBELL and MORRIS, JJ., concur 

STATE v. ARTIWR PRICE. 

(Filed 10 July 1968.) 

APPEAL from Froneberger, J., 26 February 1968, Criminal Ses- 
sion of Superior Court, GASTON County. 

The defendant was tried under two bills of indictment, each be- 
ing in proper form. The one in No. 67-929 charged the defendant 
with the crime of larceny of meat from MTinn-Dixie Store, a cor- 
poration, on 13 December 1967. The other, in No. 67-930, charged 
the defendant with the offense of larceny of two knives m d  blades 
and a paint brush from S. H. Kress and Company, Inc. on 13 De- 
cember 1967. In  each case the value of the property was lcss than 
$200 and, thus, a misdemeanor charge. 

In  case No. 67-929 the defendant entered a plea of not guilty and 
the jury returned a verdict of guilty as charged. 

In case No. 67-930 the defendant entered a plea of guilty and 
the court found that this plea was freely, understandingly and vol- 
untarily made without promise of leniency. 
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The two cases were consolidated for the purposes of judgment 
and the defendant was ordered confined in the common jail of Gaston 
County to  be assigned to work under the supervision of the State De- 
partment of Corrections for a period of six months. 

From this judgment, the defendant appealed. 

T. W .  Bruton, Attorney General, and James F. Bullock, Deputy 
Attorney General, for the State. 

Robert H.  Forbes, Attorney for defendant. 

CAMPBELL, J. This case represents another instance where those 
charged with crime take advantage of society. Without cost or ex- 
pense to themselves, they enjoy the services of an attorney appointed 
by the court and compensated by the State out of taxpayers' money. 
After a fair and impartial trial in the one case, and after a plea 
of guilty freely and voluntarily entered in the other, a lenient sen- 
tence of six months for both crimes was entered. Under the statute 
the sentence could have been two years for each offense or a total 
of four years. Then a t  further expense to the taxpayers, the law 
breaker insists upon the case being brought to this Court for re- 
view. 

After a review of the record in this case, we compliment the at- 
torney for the defendant who frankly stated that he had "carefully 
scrutinized the record on appeal to determine whether or not any 
other assignments of error should be made. However, attorney can 
find no legitimate assignment of error or valid contention whereby 
defendant would be entitled to a new trial." We commend this at- 
torney for his frankness and candor and, after a review of t3he record. 
we agree with his conclusion. 

No error. 

BRITT and MORRIS, JJ., concur. 
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RULES OF  PRACTICE IN T H E  
COURT O F  APPEALS O F  NORTH CAROLINA 

1. Sessions. 

It has been determined by the Chief Judge that, until due notice 
is given otherwise, there will be two sessions of the Court each year: 
a Spring Session beginning on the Fourth Monday in January, which 
shall have two calls of the districts; and a Fall Session beginning 
on the Third Monday in August, which shall have one call of the 
districts. 

2. Definitions. 

(a) When the words "trial tribunal" are used in these rules, 
they include any judge, court, administrative agency, commission, 
or other body from which an appeal rnny be taken to this Court 
pursuant to law. 

3. Appeals -How Docketed. 

Each appeal shall be docketed. from tho judicial district to which 
it properly belongs, and appeals in criminal cases from each district 
shall be placed a t  the head of the docket for the district. Appeals 
in both civil and criminal cases shall be docketed each in its own 
class, in the order in which they are filed with the clerk. 

4. The Court of Appeals Will Not Entertain an Appeal: 

(a) From an order overruling a demurrer except when the de- 
murrer is interposed as a matter of right for misjoinder of parties 
and causes of action. The movant may enter an exception to the 
order overruling the demurrer and present the question thus raised 
to this Court on the final appeal; provided that when the demurrant 
conceives that the order overruling his demurrer will prejudicially 
nffect a substantial right to which he is entitled unless the ruling 
of t,he court is reviewed on appeal prior to the trial of the cause 
on its merits, he may petition this Court for a writ of certiorari 
within thirty days from the date of the entry of the order over- 
ruling Lne demurrer. 

(b) From an order striking or denying a motion to strike alle- 
gations contained in pleadings. When a party conceives that such 
order will be prejudicial to him on the final hearing of said cause, 
he may petition this Court for a writ of certiorari within thirty 
days from the date of the entry of the order. 
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5. Appeals -When Heard. 
I n  order for an appeal to stand for hearing a t  any call of any 

session of this Court, the record on appeal must be docketed a t  
least twenty-eight d a y  before the call of the district to which the 
case belongs, and if so docketcd, shall be heard a t  the next ensuing 
call of the district, unless for cause it  is continued. With respect t~ 
appeals from the Jnduatrial Commission, "the district to which the 
case belongs" shall mean the county In which the alleged accident 
happened, or in which the employer resides, or in which the em- 
l'loyer has his principal office. 

If the record on appeal is not docketed within ninety days after 
the date of the judgment, order, decree, or determination appealed 
from, the case may be dismissed under Rule 17, if the appellee shall 
file a proper certificate prior to thc docketing of such record on ap- 
peal; provided, the trial tribunal may, for good cause, extend the 
tjnie not exceeding sixty days, for docketing the record on appeal. 

6. ilppea,ls - Criminal Actions. 
Appeals in criminal cages, docketed twenty-eight days before 

the call of the docket for their districts, shall be heard before the 
appeals in civil cases from said districts. Criminal appeals docketed 
after the time above stated and docketed for a t  least twenty-eight 
days shall be called immediately a t  the close of argument of ap- 
peals from the Eighth District in the order of filing, unless for 
cause otherwise ordered, and shall have priority over civil cases 
placed st the end of the docket. 

(a) Appeal  Bond.  If a justified appeal bond (except in pauper 
{appeals) is not filed with the record on appeal, as required by G.S. 
8 1-286, the appeal will be dismissed. 

(b) Pauper Bppeals .  See Rule 22. 
(c) When Appeal  Abates.  See Rule 37. 
(d) Appeal  Dismissed if Record on  Appeal  Not Printed or 

.lfinzeographed or Otherwise Reproduced as Provided b y  Rule.  See 
Ru l e  64. 

7. Call of Judicial Districts. 
Appeals to the Court of Appeals from the judicial districts of 

the State will be called for hearing in the following order, unless 
otherwise ordered under G.S. 7A-19(c). 

Third  Division (1st through 3rd weeks of Session) 
From the Seventeenth and Twenty-first Districts, the first week of 

the Session 
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From the Eighteenth and Nineteenth Districts, the second week of 
the Session 

From the Twentieth, Twenty-second and Twenty-third Districts, 
the third week of the Session 
Second Division (5th through 7th w-eeks of Session) 

From the Ninth, Twelfth and Thirteenth Districts, the fifth week 
of the Session 

From the Tenth and Eleventh Districts, the sixth week of the Ses- 
sion 

From the Fourteenth, Fifteenth and Sixteenth Districts, the seventh 
week of the Session 
Fourth Division (10th and 11th weeks of Session) 

From the Twenty-sixth, Twenty-ninth and Thirtieth Districts, the 
tenth week of the Session 

From the Twenty-fourth, Twenty-fifth, Twenty-seventh and Twen- 
ty-eighth Districts, the eleventh week of the Session 
First Division (14th and 15th weeks of Session) 

From the First, Second, Third and Seventh Districts, the fourteenth 
week of the Session 

From the Fourth, Fifth, Sixth and Eighth Districts, the fifteenth 
week of the Session. 

A second call of the districts in  the Spring Session will be held as 
follows: 

During the Eighteenth through the Twenty-second weeks of the 
Spring Session, this Court will set for hearing those appeals which 
have been docketed too late for the first, call of the districts but a t  
least twenty-eight days before the second call, and they will be 
called for hearing in the following order, unless otherwise ordered 
by the Court: 

Third Division (18th and 19th weeks of Session) 
From the Seventeenth, Eighteenth, and Twenty-first Districts, the 

eighteenth week of the Session 
From the Nineteenth, Twentieth, Twenty-second and Twenty-third 

Districts, the nineteenth week of the Session 
Second Division (21st week of Session) 

From the Ninth, Tenth, Eleventh, Twelfth, Thirteenth, Fourteenth, 
Fifteenth and Sixteenth Districts, the twenty-first week of the 
Session 
Fourth and First Divisions (22nd week of Session) 

From the Twenty-fourth, Twenty-fifth, Twenty-sixth, Twenty-sev- 
enth, Twenty-eighth, Twenty-ninth, Thirtieth, the First, Second, 
Third, Fourth, Fifth, Sixth, Seventh and Eighth Districts, the 
twenty-second week of the Session. 



8. End of Docket. 
At the Spring Session, causes not reached and disposed of dur- 

ing the period allotted to each district, and those for any other 
cause put to the foot of the docket, shali be called a t  the close of 
argument of appeals from the Eighth District, and each cause, in 
its order tried or continued, subject to Rule 6. 

At the Fall Session, appeals in criminal cases only will be heard 
a t  the end of the docket, unless the Court for special reason shall 
set a civil appeaI to be heard a t  the end of the docket a t  that 
Session. 

At either session the Court in its discretion may place cases not 
reached on the call of a district a t  the end of the call of some other 
district. 

9. Call of Docket. 
Each appeal shall be called in its proper order. If any party 

shall not be ready, the appeal, if in a civil action, may be put to 
the foot of the district by consent of counsel or for cause, and be 
again called when reached, if the docket shall be called a second 
time; otherwise, the first call shall be peremptory. At the first week 
of each session of the Court in the year a cause may, by consent of 
the Court, be put to the foot of the docket; if no counsel appear 
for either party a t  the first call, it will be put a t  the end of the 
district, unless a printed brief is filed by one of the parties; and 
if none appear a t  the second call, i t  will be continued, unless the 
Court shall otherwise direct. Appeals in criminal actions will be 
called peremptorily for argument on the first call of the docket, 
unless for good cause assigned. 

10. Submission on Briefs. 
By consent of counsel, any case may be submitted without oral 

argument, upon briefs by both sides, without regard to the number 
of the case on the docket, or date of docketing the appeal. Such 
consent must be signed by counsel of both parties and filed, and 
the clerk shall make a note thereof on the docket; but the Court, 
notwithstanding, may direct an oral argument to be made, if i t  
shall deem best. 

An appeal submitted under this rule must be docketed before 
the twenty-first week of the Spring Session, or the fourteenth week 
of the Fall Session has been entered upon, unless i t  appears to the 
court from the record that there has been no delay in docketing the 
appeal, and that i t  has been docketed as soon as practicable, and 
that public interest requires a speedy hearing of the case. 
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11. Briefs Not Received After Argument. 
When the case is argued orally on the regular call of the docket, 

in behalf of only one of the parties, no written argument for the 
other party will be received, unless i t  is filed before the oral argu- 
ment begins. No brief or written argument will be received after a 
case has been argued or submitted, except upon leave granted in 
open court, after notice to opposing counsel. 

12. Briefs Regarded as Personal Appearance. 
When a case has been scheduled for oral argument and is reached 

on the regular call of the docket, in the event of the absence of 
counsel for either or both sides, the briefs shall be considered as 
personal appearance. 

13. When Case May Be Heard Out of Order. 
In cases where the State is concerned, involving or affecting 

some matter of general public interest, the Court may, upon mo- 
tion of the Attorney General, assign an earlier place on the calendar, 
or fix a day for the argument thereof, which shall take precedence 
of other business. Similarly the Court in its judgment may make n 
like assignment a t  the instance of a party to a cause which di- 
rectly involves the right to a public office, or a t  the instance of n 
party arrested in a civil action who is in jail by reason of in- 
ability to give bond or from the refusal of the Court to discharge 
him, or in other cases of sufficient importance. 

14. When Cases May Be Heard Together. 
Two or more cases involving the same question may, by order 

of the Court, be heard together and argued as one case. 

15. Appeal Dismissed if Not Prosecuted. 
Cases not prosecuted within twelve months after docketing shall, 

when reached in order thereafter, be dismissed a t  the cost of the 
appellant, unless the same, for sufficient cause, shall be continued. 
When so dismissed, the appellant may, not later than the corre- 
sponding week of the next succeeding session, move for cause to 
have the same reinstated, on notice to the appellee. 

16. Motion To Dismiss Appeal - When Made. 
A motion to dismiss an appeal for noncompliance with the re- 

quirements of the statutes or rules of court in perfecting an ap- 
peal must be made in writing and filed with the clerk of this Court, 
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together with a copy for opposing counsel, a t  or before entering 
upon the argument of the appeal upon its merits and such motion 
must set out the grounds of noncompliance. Such motion will be 
allowed unless such compliance be shown in the record or a waiver 
thereof appear therein, or such compliance is dispensed with by a 
writing signed by the appeIlee or his counseI, or unless this Court 
shall allow appropriate amendments. 

17. Appeal Dismissed for Failure to Docket in Time. 
If the appellant shall fail to bring up and file the record on ap- 

peal before the call of cases from the district to which the case 
belongs, by failure to comply with Rule 5, the appellee may file 
with the clerk of this Court a motion to docket and dismiss a t  ap- 
pellant's cost. The appellee must file a certificate of the clerk or 
comparable officer of the trial tribunal from which the appeal comes, 
showing the names of the parties thereto, the time when the judg- 
ment, order, decree, or determination was entered, and appeal there- 
from taken, the name of the appellant, and the date of the settling 
of the case on appeal, if any has been settled. The motion may be 
dlowed within ten days or a t  the first session of the Court there- 
after, with leave to the appellant within thirty days and after five 
days notice to the appellee to apply for the redocketing of the cause; 
provided, that such motion of appellee to docket and dismiss the 
appeal will not be considered unless the appellee, before making 
such motion to dismiss, has paid the clerk of this Court the fee 
charged by the statute or rule of Court for docketing an appeal, the 
fee for preparing and entering judgment, and the determination 
fee; execution for such amount to issue in favor of appellee against 
appellant. 

(1) Appeal Docketed by Appellee When Privolous and Taken 
for Purposes of Delay. 

A record on appeal which is obviously frivolous and appears 
to have been taken only for purposes of delay, may be docketed in 
this Court by appeIlee before the time required by Rule 5, and if 
it appears to the Court that the appellee's contention is correct, the 
appeal will be dismissed a t  cost of appellant. 

18. Appeal Docketed and Dismissed Not to be Reinstated Until 
Appellant Has Paid Costs. 

When an appeal is dismissed by reason of the failure of the ap- 
pellant to bring up a record on appeal as provided in Rule 5 and 
Rule 17, no order shall be made setting aside the dismissal or al- 
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lowing the appeal to be reinstated, even though the appellant may 
be otherwise entitled to such order, until the appellant has paid 
to the clerk of this Court for the use and benefit of the appellee 
the costs of the appellee in procuring the certificate and in causing 
the same to be docketed and the appeal dismissed. 

19. Record on Appeal. 
(a) What to Contain and How Arranged. In every record on 

appeal brought to this Court the trial tribunal and the presiding 
Judge shall be identified, the appealing party shall be identified, and 
proceedings shall be set forth in the order of the time in which they 
occurred, and the processes, orders, and documents included in the 
record on appeal shall be identified by its title or heading, and 
shall be arranged to follow each other in the order that they were 
filed. Every pleading, motion, affidavit, or other document included 
in the record on appeal shall plainly show the date on which i t  was 
filed and, if verified, the date of the verification and the name of 
the person who verified it. Every order, judgment, decree, and de- 
termination shall show the date on which it was signed and the date 
on which i t  was filed. 

The pleadings on which the case was tried, the issues, and the 
order, judgment, decree, or determination appealed from shall be 
included in the record on appeal in all cases, and the charge of the 
Court where there is exception thereto. It shall not be necessary to 
include any affidavits, orders, processes, or documents not required 
for an understanding of the exceptions relied on, provided counsel 
PO agree in writing, and such agreement is included; but, in the 
event of disagreement of counsel, the trial tribunal shall designate 
by written order what shall be included in the record on appeal. 

This rule is subject to the power of this Court, in its discretion, 
to  order additional parts of the record or proceedings to be sent up, 
and added to the record on appeal. 

The pages of the record on appeal shall be numbered, and on the 
front thereof there shall be an index. 

(b) Two Appeals. When there are two or more appeals in 
cne action, only one copy of the record and the proceedings of the 
trial in the trial tribunal shall be necessary. In the event counsel 
cannot agree, the trial tribunal shall determine which of the methods 
described in Rule 19 (d) shall be followed, who is to prepare it, and 
the part of the costs to be advanced by each appealing party. 

(c) Exceptions Grouped. All exceptions relied on shall be 
grouped and separately numbered immediately before the signature 



N.C.App.1 RULES OF PRACTICE. 641 

RULES OF PRACTICE IN THE COURT OF ~ ' P E A L s .  

to the record on appeal. Exceptions not thus set out will be deemed 
to be abandoned. 

(d) Evidence - How Stated. The evidence in record on ap- 
peal shall be in one of the two following methods: 

(1) The evidence in record on appeal shall be in narrative 
form, and not by question and answer, except that a question and 
answer, or a series of them, may be set out when the subject of a 
particular exception. When this rule is not complied with, and the 
record on appeal is settled by the trial tribunal, this Court will in 
its discretion hear the appeal, or remand for a settlement of the 
record to conform to this rule. If the record is settled by agreement 
of counsel, or the statement of the appellant becomes the record on 
appeal, and the rule is not complied with, or the appeal is from 3, 

judgment of nonsuit, the appeal will be dismissed. In other cases, 
the Court will in its discretion dismiss the appeal, or remand for a 
settlement of the record on appeal. 

(2) As an alternative to the above method (as a part of the 
record on appeal but not to be reproduced), the appellant shall 
cause the complete stenographic transcript of the evidence in the 
trial tribunal, as agreed to by the opposite party or as settled by the 
trial tribunal as the case may be, to be filed with the clerk of this 
Court and then the appellant in an appendix to his brief shall set 
forth in succinct language with respect to those witnesses whose tes- 
timony is deemed to be pertinent to the questions raised on appeal, 
what he says the testimony of such witness tends to establish with 
citation to the page of the stenographic transcript in support thereof. 
The opposite party in case of disagreement as to any portion of the 
t~ppendix in appellant's brief may set forth in an appendix to his 
brief in succinct language what he says the testimony of a witness 
establishes with citation to the page of the stenographic transcript 
in support thereof. 

(e) Agreed S ta tement  in L i eu  of Record. When the questions 
presented by an appeal can be determined without an examination 
of all of the pleadings, evidence, and proceedings in the trial tri- 
bunal, the parties may prepare and sign a statement of the case 
showing how the questions arose and were decided in the trial tri- 
hunal and setting forth only so many of the facts averred and 
proved or sought to be proved as are essential to a decision of the 
questions by the appellate court. The statement may include or have 
annexed thereto such portions of the stenographic transcript of the 
iestimony as the parties may desire. The statement may also in- 
clude a designation by each of the parties of such portions of the 
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original record below as they may desire to have presented to this 
Court. The statement shall include a copy of the judgment appealed 
from, and a concise statement of the points to be relied on by the 
appellant, and within twenty days of the filing of the notice of ap- 
peal, shall be presented to the trial tribunal for approval. The trial 
tribunal shall approve or disapprove the statement within ten days 
aftcr its submission. If the stat,cment conforms to the truth, it, to- 
gether with such additions as the trial tribunal may consider ncces- 
sary fully to present the questions raised by the appeal, shall be ap- 
proved by the trial tribunal and shall then, to%ether with such por- 
tions of the original record as may have been designated by the 
parties, be certified to this Court as the record on appeal. 

(f) Statement W h e n  N o  Stenographic Record Was Made. In  
the event no stenographic record of the evidence or proceedings a t  
a hearing or trial was made, the appellant shall, within ten day3 
of the filing of the notice of appeal, prepare and serve on the re- 
spondent a statement of the evidence and proceedings from the best, 
available sources, including his recollection, foi use instead of a 
stenographic transcript. The respondent may serve objections or 
propose amendments thereto within ten days after service upon him. 
Thereupon the statement with the objections or proposed amend- 
ments, shall be submitted within ten days by the appellant to the 
trial tribunal for settlement and as settled and approved shall be 
lncluded in the record on appeal. The trial tribunnl shall settle the 
statement within ten days after its submission. 

(NOTE: This rule does not apply to the cases referred to in G.S. $ 7A- 
195. See Rule 19 ( g )  .) 

(g) Appeals Involving Juvenile Cases. In  all appeals from the 
District Courts in cases involving juveniles pursuant to G.S. $ 7A- 
195 these rules shall apply with the exception that when notice of 
an appeal is given in such cases the District Court Judge shall, 
within ten days thereafter, summarize the evidence and make find- 
ings of fact as required by the Statute. 

(h) Unnecessary Portions of Record on Appeal - How Taxed. 
The cost of copying and printing unnecessary and irrelevant matter 
not needed to explain the exceptions or errors assigned shall in all 
cases be charged to the appellant, unless i t  appears that they were 
sent up a t  the instance of the appellee, in which case the cost shall 
be taxed against him. 

(i) Records i n  Pauper Appeals. See Rule 22. 
(j)  Maps. Three copies of every map, photograph, diagram, or 

other exhibit, which is a part of the record on appeal, and which is 
applicable to the merits of the appeal, shall be filed with the clerk 
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of this Court before such appeal is called for argument: Provided, 
however, the Court of Appeals may authorize a lesser number to be 
filed. 

(k)  Appeal Bond. See Rule 6 (a). 

(1) The prosecution bond given in every case shall be sent up 
with the record on appeal. Such bond shall be justified and the 
justification shall name the county wherein the surety resides. 

20. Pleadings. 
(a) When Deemed Frivolous. Memoranda of pleadings will 

not be received or recognized in the Court of Appeals as pleadinga, 
even by consent of counsel, but the same will be treated as frivolous 
and impertinent. 

(b )  When Scandalous. Pleadings containing scandalous or im- 
pertinent matter will, in a plain case, be ordered by the Court to be 
stricken from the record, or reformed; and for this purpose the 
Court may refer i t  to the clerk, or some member of the bar, to 
rxamine and report the character of the same. 

(c) Amendment. This Court may amend any process, plead- 
ing, or proceedings, either in form or substance, for the purpose of 
furthering justice, on such terms as shall be deemed just, a t  any 
time before final determination by this Court, or may make proper 
parties to any case, where the Court may deem i t  necessary and 
proper for the purpose of justice, and on such terms as the Court 
may prescribe, a t  any time before final determination by this Court. 

21. Exceptions (See also Rule 19 [c])  
When appellant is required to serve 3, record on appeal, he shdl  

set out in his statement of record on appeal his exceptions to the 
proceedings, ruling, or judgment of the court, briefly and clearly 
stated and numbered. When record on appeal is not required to be 
~erved ,  appellant shall file said exceptions in the office of the clerk 
or comparable officer of the trial tribunal, within ten days next af- 
ter the entry of the judgment, order, decree, or determination, on or 
after the end of the session a t  which judgment is rendered, from 
which the appeal is taken, or in case of a ruling of the court in 
chambers and not during a session, within ten days after notice 
thereof. No exceptions not thus set out, or filed and made a part. 
of the record on appeal, shall be considered by this Court, other 
than exceptions to the jurisdiction, or because the complaint does 
not state a cause of action, or motions in arrest for the insufficiency 
of an indictment. 
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22. Printing (Record on Appeal) (But see Rule 2 5 ) .  
Twenty-five copies of the record on appeal in every case dock- 

cted, except in pauper appeals, shall be printed and filed immedi- 
:~tely after the case has been docketed, unless printcd before the 
case has been docketed, in which event the printed copies shall be 
filed when the case is docketed. It shall not be necessary to print 
the summons and other papers showing service of process, if a 
statement signed by counsel is printed giving the names of all the 
parties and stating that summons has been duly served. Nor shall if 
be necessary to print formal parts of the record showing the organ- 
ization of the court, the constitution of the jury, etc. 

In  pauper appcals the counsel for appellant may file nine legible 
typewritten copies of his brief, in lieu of printed copies, if he so 
elects, and such briefs must give a succinct statement of the facts 
applicable to the cxccptions and the authorities relied on, and in 
pauper appeals the appellant may also file, in lieu of printed copies, 
if he so elects, nine legible typewritten copies of the record on ap- 
peal, in addition to thc original record on appeal. Should the appel- 
lant prevail, the cost of preparing the typewritten briefs and record 
on appeal shall be taxed against the appellee, provided receipted 
statement of such cost is given the cierk of this Court before the 
case is decided. 

When any party to  an action tried and determined in any trial 
tribunal desires to  appeal as a pauper from the judgment rendered 
therein to the Appellate Division of the General Court of Justice, 
the provisions of G.S. 1-288 shall be followed, where applicable; 
and the terms 'judge' or 'clerk' used therein, referring to the s11- 
perior courts, shall be deemed to mean the presiding official of the 
trial tribunal. The preceding sentence shall not apply to  appeals in 
forma pauperis in criminal actions. 

The arrangement of the matter in the printcd record on appeal 
shall follow the order prescribed by Rule 19. 

23. How Printed. 
The rccord on appeal, except the stel~ograpliic transcript refer- 

red to in Rule 19 (d) (2) ,  shall be printed llnder the direction of 
the clerk of this Court, and in the same type and style, and pages 
of same size as the reports of this Court, unless it  is printed beforc 
the appeal is docketed in the required style and manner. If i t  is to 
he printed here, the appellant or the party sending up the appeal 
shall send therewith to the clerk of this Court a cash deposit, suffi- 
cient to cover the cost of printing, which shall include ten cents per 
page for preparing the record on appeal in proper shape for the 
printer. 



N.C.App.1 RULES OF PRACTICE. 645 

Rums OF PRAUTICE IN THE COU~(T OF APPEALS. 

When i t  appears that  the clerk has waived the requirement of 
:L cash deposit by appellant to  cover estimated cost of printing, and 
the cost of printing has not been paid when thc case is called for 
argument, the Court, will in its discretion, on motion of counsel for 
~ppel lee  or a statement made by the clerk, dismiss the appeal. 

24. Appeal Dismissed If Record on Appeal Not Properly Repro- 
duced. 

If the record on appeal (except in pauper appeals and except 
the stenographic transcript referred to in Rule 19 (d) (2) shall not 
be properly reproduced as rcyuired by the rules, by reason of the 
iailure of the appellant to send up the record on appeal, or deposit 
the cost therefor, in time for i t  to be properly reproduced whea 
called in its regular ordcr (as set out in Rule 5 ) ,  the appeal shall, 
on motion of appellee, be dismissed; but the Court may, on motion 
of appellant, after five days notice, a t  the same session for good 
cause shown, reinstate the appeal, to be heard a t  the next session. 
When a case is called and the record on appeal is not fully and 
properly reproduced, if the appellee does not move to dismiss, thn 
case will be continued. 

25. Mimeographed Records and Briefs. 
Counsel may file with the clerk of this Court in lieu of printed 

records on appeal and briefs twenty-five mimeographed copies 
thereof, to be prepared as provided in Rule 25 of the Rules of Prac- 
tice in the Supreme Court. 

25y2. Alternate Method of Reproducing Records and Briefs. 
Subject to the approval of the Chief Justice of the Supreme 

Court, the Administrative Officer of the Courts may provide for an 
alternate method of reproducing records on appeal and briefs, uii- 
lizing current equipment and techniques. 

26. Cost of Reproducing Records on Appeal and Briefs to Be 1Ze- 
covered. 

The actual cost of reproducing the record on appeal and of the 
brief shall be allowed the successful litigant, not to exceed $1.50 per 
page, and not exceeding sixty pages for a record on appeal and 
twenty pagcs for a brief, unless otherwise specially ordered by the 
Court, and hc shall be allowed ten cents additional for each such 
page paid to the clerk of this Court for making copy for the printer, 
unless the record on appeal was printed before the case was dock- 
eted; provided, receipted statement of such cost is given the clerk 
before the case is dccidcd. In pauper appeals the actual cost of pre- 
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paring typewritten copies of the record on appeal and of the bricf 
shall be allowed the appellant, not to  exceed twenty-five cents per 
page, and not to exceed sixty pages for record on appeal and twenty 
pages for brief. 

Judge and counsel should not encunlbcr the record on appcal 
with evidence or with matters not pertinent to the exceptions takeil. 
When the record on appeal is settled, either by the judge or the 
parties, if either party deems that  unnecessary inatter is incorpo- 
rated, he shall have his exception noted, designating the parts 
deemed unnecessary, and if upon hearing the appeal, the Court 
finds that  such parts were in fact unnecessary, the cost of repro- 
ducing such unnecessary inatter shall be taxed against the party 
a t  whose instance i t  was done, no matter in whose favor the judg- 
lnent is given here, except when such party has already paid tile 
expense of such unnecessary matter, and in that event he shall not 
recover it  back, though successful on his appeal. Motions for tax- 
ation of costs for reproducing unnecessary parts sent up in the 
record on appeal shall be decided without argument. 

27. Briefs. 
Twenty-five copies of briefs of both partics sliall be filed m all 

cases (except in pauper appeals, as provided in Rule 22). Such 
briefs may be sent up by counsel ready printed, or they may be 
printed or reproduced as provided by these rules if a proper deposit 
for cost is nmde, as specified in Rule 23. They must be of the size 
and style prescribed by such rule. The briefs are cxpectcd to cover 
all the points presented in the oral argument, though additional au- 
thorities may be cited, if discovered after brief is filed, by furnish- 
ing list to opposing counsel and handing nlemorandum of same to 
the clerk to be placed by him with the papers in the case, but coun- 
sel will not bc permitted to consume time on the argument in the 
citation of additional authorities. 

%7y2. Statement of the Questions Involved. 
The first page of appellant's brief, other than formal lnattcrs 

appearing thereon, shall be used exclusivcly for a succinct statemen5 
of the question or questions involved on the appeal. Such statement 
ahould not ordinarily excccd fifteen lincs, and should never exceed 
one page. This will then he followed on thc next page by a recital 
of the facts and thc argument as required by the other rulcs. In 
case of disagreement as to the exact question or questions presented 
for determination, the appellee may submit a counter-statement, 
using the first page of appellee's brief for this purpose. But no 
counter-statement need be made unless appellee thinks appellant's 
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statement is inaccurate, or that i t  does not present the points for 
decision in a proper light. 

The statement of the questions involved or presented by the 
appeal, is designed to enable the Court, as well as counsel, to ob- 
tain an immediate view and grasp of the nature of the controversy; 
and a failure to comply with this rule may result in a dismissal of 
the appeal. 

28. Appellant's Brief. 
The brief of appellant shall set forth a succinct statement or" 

the facts necessary for understanding the exceptions. As to an ex- 
ception that there was no evidence, i t  shall be sufficient to refer to 
pages of the record containing the evidence. Such brief shall con- 
tain, properly numbered, the several grounds of exception and as- 
signment of error with reference to the pages of the record, and the 
authorities relied on classified under each assignment; and if stat- 
utes are material, the same shall be cited by the book, chapter, and 
~.ection. Exceptions in the record not set out in appellant's brief, or 
in support of which no reason or argument is stated or authority 
cited, will be taken as abandoned by him. Such briefs when filed 
shall be noted by the clerk on the docket, and when reproduced a 
copy thereof furnished by him to appellee's counsel. 

Appellant shall, upon filing a copy of his brief to be reproduced, 
on the same date mail or deliver to appellee's counsel a copy thereof. 
If the appellant's brief has not been filed with the clerk of this 
Court, and no copy has been mailed or delivered to appellee's coun- 
sel by 12:OO o'clock noon on the third Tuesday preceding the call of 
the district to which the case belongs, the appeal will be dismissed 
on motion of appellee, when the call of that district is begun, unless 
for good cause shown the Court shall give further time to file the 
brief. 

29. Appellee's Brief. 
The appellee shall file a copy of his brief to be reproduced, or 

twenty-five printed copies thereof, with the clerk of this Court by 
noon of the second Tuesday preceding the call of the district to 
which the case belongs and on the same date mail or deliver to ap- 
pellant's counsel a copy, a.nd the filing thereof shall be noted by 
the clerk on his docket and when reproduced, a copy furnished by 
the clerk to counsel for appellant. It is not required that the appel- 
lee's brief shall contain a statement of the case. On failure of the 
appellee to file his brief by the time required, the cause will be 
heard and determined without argument from the appellee unless 
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for good cause shown the Court shall give appellee further time to 
file his brief. 

30. Arguments. 
(a) Counsel for the appellant shall be entitled to open and 

conclude the argument. 

(b) Counsel for appellant may be heard ten minutes for statc- 
ment of case and twenty-five minutes in argument. 

(c) Counsel for appellee may be heard for twenty-five minutes. 

(d) The time allowed for argument may be extended by the 
Court in a case requiring such extension, but application for ex- 
tension must be made before the argument begins. The Court, how- 
ever, may direct the argument of such points as i t  may see fit out- 
side of the time limited. 

(e) Any number of counsel may be heard on either side within 
the time limitations herein specified, but if more than one counsel 
is to be heard, each must confine himself to a part or pa.rts of the 
subject matter involved in the exceptions not discussed by his as- 
sociate counsel, unless otherwise directed by the Court, in order to 
avoid tedious and useless repetition. 

31. Rearguments. 
The Court will, of its own motion, direct a reargunlent before 

deciding any case, if in its judgment i t  is desirable. 

32. Agreement of Counsel. 
The Court will not recognize any agreement of counsel in any 

case unless the same shall appear in the record, or in writing filed 
in the cause in this Court. 

33. Appearances. 
An attorney shall not be recognized as appearing in any case 

unless he be entered as counsel of record in the case. Upon his re- 
quest, the clerk shall enter the name of such attorney, or he may 
enter it himself, thereby making him counsel of record for the 
party he may designate therein. Such appearance of counsel shall 
be deemed to be general in the case, unless a different appearance 
be indicated. Counsel of record are not permitted to withdraw froill 
a case, except by leave of the Court. 

34. Certiorari and Supersedeas. 
(a) When Applied For. Generally, the writ of certiorari, as 

a substitute for an appeal, must be applied for a t  the session of this 
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Court to which the appeal ought to have been taken, or, if no ap- 
peal lay, then before or to  the session of this Court next after the 
judgment complained of was entered in the trial tribunal. If the 
writ shall be applied for after that session, sufficient cause for the 
delay must be shown. 

(b) How Applied For. The writs of certiorari and supersedeas 
shall be granted only upon petition, specifying the grounds of ap- 
plication therefor, except when a diminution of the record shall be 
suggested and i t  appears upon the face of the record that  i t  is man- 
ifestly defective, in which case the writ of certiorari may be al- 
lowed, upon motion in writing. In all other cases the adverse party 
may answer the petition. The petition and answer must be verified, 
and the application shall be heard upon the petition, answer, affidavit, 
and such other evidence as may be pertinent. 

(c) Notice of. No such petition or motion in the application 
shall be heard unless the petitioner shall have given the adverse 
party ten days notice, in writing, of the same; but the Court may, 
for just cause shown, shorten the time for such notice and the man- 
ner of giving such notice. 

(d) When a petition for certiorari is filed under the provisions 
of G.S. 15-222, two (2) copies of the complete transcript of the post- 
conviction proceedings, including the transcript of the questions 
and  answers, or if there was no reporter present, a summary of the 
evidence from the presiding judge's notes, shall be filed with the 
petition. 

3 5 .  Additional Issues. 
If, pending the consideration of an appeal, the Court of Appeals 

%hall consider the trial or finding of one or more issues of fact neces- 
sary to a proper decision of the case upon its merits, such issue 
rhall be made up under the direction of the Court and certified to 
the trial tribunal for trial or finding and the case will be retained 
for that  purpose. 

36. Motions. 
All motions made to the Court must be reduced to writing, and 

shall contain a brief statement of the facts on which they are 
founded, and the purpose of the same. 

No personal appearance of counsel in open Court shall be neces- 
sary for the purpose of filing a motion, and the motion will be con- 
sidered filed when received by the clerk. 

Motions filed in open Court shall be tendered to the Court upon 
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the opening of Court on any day the Court is sitting to hear argu- 
ments. 

Motions filed in this Court, whether in open Court, with an in- 
dividual judge, or by delivery to the clerk, shall show thereon the 
date and manner of notice to opposing parties or counsel. 

Motions which in the opinion of this Court require argument 
will be calendared for argument by order of this Court; otherwise, 
motions will be determined by this Court in conference. 

37. Abatement and Revivor. 

Whenever, pending an appeal to this Court, either party shall 
die, the proper representatives in the personalty or realty of the 
deceased party, according to the nature of the case, may voluntarily 
come in, and, on motion, be admitted to become parties to the ac- 
tion, and thereupon the appeal shall be heard and determined as in 
other causes; and if such representatives shall not so voluntarily 
become parties, then the opposing party may suggest the death upon 
the record, and thereupon, on motion, obtain an order that, unless 
such representatives shall become parties within the first five days 
of the ensuing session, the party moving for such order shall bc 
entitled to have the appeal dismissed; or, if the party moving sha!l 
be the appellant, he shall be entitled to have the appeal heard and 
determined according to the course of the Court; provided, such 
order shall be served upon the opposing party. 

When the death of a party is suggested, and the proper repre- 
sentatives of the deceased fail to appear by the fifth day of the 
session next succeeding such suggestion, and no action shall be 
taken by the opposing party within the t,ime to compel their ap- 
pearance, the appeal shall abate, unless otherwise ordered. 

38. Certification of Decisions. 

The clerk of this Court shall transmit to the clerk, or compar- 
able officer, of the trial tribunal from which the appeal originated, 
certificates of the decisions of this Court on the second Monday af- 
ter the written opinions of the Court are filed in his office, unless 
otherwise directed. The Court in its discretion may order an opinion 
certified a t  an earlier day. Upon final adjournment of a session of 
the Court, the clerk of this Court shall a t  once certify to the clerk, 
or comparable officer, of the trial tribunal, all of the decisions not 
theretofore certified. The clerk of this Court shall issue execution 
for all costs incurred in this Court, or by order of this Court. 
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39. Judgment and Minute Dockets. 
The judgment docket of this Court shall contain an alphabetical 

index of the named of the parties in favor of whom and against 
whom any judgment for costs or judgrnent interlocutory or upon 
the merits is entered. On this docket the clerk of the Court will 
enter a brief memorandun1 of every final judgnent affecting the 
right to real property, and of every judgment requiring, in whole 
o r  in part, the payment of money, stating the names of the parties, 
the session a t  which such judgment was entered, and its number on 
the docket of the Court. When it shall appear from the return on 
the execution, or from an order for entry of satisfaction by this 
Court, that the judgment has been satisfied, in whole or in part, 
the clerk a t  the request of any one interested in such entry, and on 
the payment of the lawful fee, shall make a memorandum of such 
satisfaction, whether in whole or in part, and refer briefly to  the 
widence of it. 

The clerk shall keep a permanent minute book, containing a brief 
summary of the proceedings of this Court in each appeal disposed 
of. The clerk shall keep a permanent card index file pertaining to 
all motions and petitions disposed of. 

40. Clerk and Comniissioners. 

The clerk and every conimissioner of this Court, who, by virtue 
or under color of any order, judgment, or decree of the Court of 
Appeals in any action or matter pending therein, has received or 
shall receive any money or security for money, to be kept or in- 
vested for the benefit of any party to such action or matter, or of 
any other person, shall, a t  the session of said Court held next after 
the first day of January in each year, report to the Court a state- 
ment of said fund, setting forth the title and number of the action 
or matter, the session of the Court a t  which the order or orders 
under which the clerk or such cominissioner professes to act was 
made, the amount and character of the investment, and the se- 
curity for same, and his opinion as to the sufficiency of such se- 
curity. I n  every subsequent report he &hall state the condition of the 
fund and any change made in the amount or character of the in- 
vestment, and every payment made to any person entitled thereto. 

The reports required by the preceding paragraph shall be exam- 
lncd by the Court or some member thereof designated by the Chief 
Judge, and their or his approval endorsed shall be recorded in a 
well-bound book, kept for the purpose, in the ofice of the clerk of 
the Court of Appeals, entitled "Record of Funds," and the cost of 
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recording the same shall be allowed by the Court and paid out of 
the fund. The report shall be filed among the papers of the action 
or matter to which the fund belongs. 

41. Court of Appeals Library. 
Books Taken Out. No book belonging to the Court of Appeals. 

Library shall be taken therefrom, except in the Court of Appeals 
chamber, unless by a Judge of the Court of Appeals, without the 
special permission of the Chief Judge of the Court, and then only 
upon an application in writing, and in such cases the Chief Judge 
shall require his secretary to enter in a book kept for the purpose 
the name of the person requiring the same, the name and number 
of the volume taken, when taken, and when returned. A copy a£ 
this rule shall be posted in the Library of the Court of Appeals. 

42. Court's Opinions. 
After a panel of the Court has decided a cause, the judge as- 

signed to write the decision shall cause three typewritten copie~ 
thereof to be made and a copy sent to each member of the hearing 
panel, to the end that the same may be carefully examined, and the 
bearing of the authority cited may be considered prior to the day 
when the opinion shall be finally adopted by the hearing panel a s  
the decision of the Court and ordered to be filed by the Clerk. 

43. Executions. 
(a)  Teste of Executions. When an appeal shall be taken after 

the commencement of a session of this Court, the judgment and 
teste of the execution shall have effect from the time of the filing of 
the appeal. 

(b) Issuing and Return of. Executions issuing from this Court 
may be directed to the proper officers of any county in the State. 
At the request of a party in whose favor execution is to be issued, 
i t  may be made returnable on any specified day after the com- 
mencement of the session of this Court next ensuing its teste. In 
the absence of such request, the clerk shall, within thirty days after 
the certificate of decision is sent down, issue such execution to the 
county from which the cause came, making it  returnable on the 
first day of the next ensuing session. The execution may, when the 
party in whose favor judgment is rendered shall so direct, be made 
returnable to the session of the appropriate trial tribunal held next 
~ f t e r  the date of its issue, and thereafter successive executions wilI 
only be issued from said trial tribunal, and when satisfied, the fact 



N.C.App.1 RULES OF PRACTICE. 653 

shall be certified to this Court, to the end that an entry to this 
effect be made here. 

Executions for the cost of this Court, adjudged against the los- 
ing party to appeals, may be issued after the determination of the 
appeal, returnable to a subsequent day of the session; or they may 
be issued after the end of the session, returnable on a day named, 
a t  the next succeeding session of this Court. 

The officer to whom said executions are directed shall be amen- 
able to the penalties prescribed by law for failure to make due and 
proper return thereof. 

44. Petition to Rehear. 

(a) When Filed. Petitions to rehear must be filed within forty 
days after the filing of the decision in the case. No comn~unication 
with the Court, or any Judge thereof, in regard to any such pe- 
tition, will be permitted under any circumstances. No oral argu- 
ment or other presentation of the cause to the Court, or any Judge 
thereof, by either party, will be allowed, unless on special request 
the Court shall so order. 

(b) What to Contain. The petition must assign the alleged 
error of law coinplained of, or the matter overlooked, or the newly 
discovered evidence; and allege that  the judgment complained of 
has been performed or secured. Such petition shall be accompanied 
with the certificate of a t  least two members of the bar of this Court, 
who have no interest in the subject matter and have not been of 
counsel for either party to the suit, and each of whom shall have 
been a t  least five years a member of the bar of this Court, that  
they have carefully examined the case and the law bearing there03 
and the authorities cited in the decision, and they shall summarize 
fiuccinctly in such certificate the points in which they deem the de- 
cision erroneous. 

(c) One Copy fo be Filed, How Endorsed. The petitioner 
thall endorse upon the petition, of which he shall file one copy, the 
name of the Judge to whom the petition shall be referred by the 
clerk, and in cases where there has been a dissent the name of the 
Judge so endorsed shall be the name of a Judge who did not dissent, 
and the case shall not be docketed for rehearing unless the Judge 
endorses thereon that  i t  is a proper case to be reheard. 

The clerk shall, upon the receipt of a petition to rehear, immedi- 
ately deliver the copy to the Judge to whom it  is to be referred, un- 
less the petition is received during a vacation of the Court, in 
which event i t  shall be delivered to the Judge designated by the pe- 
titioner on the first day of the next succeeding session of Court. 
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(d) Judge to Act in Thirty Days. The clerk shall enter upon 
the rehearing docket and upon the petition the date when the peti- 
tion is filed in the clerk's office, the name of the Judge to whom 
the petitioner has requested that the petition be referred, and also 
the date when the petition is delivered to the Judge. The Judge will 
act upon the petition within thirty days after i t  is delivered to him, 
and the clerk is directed to report in writing to the Chief Judge a 
list of all petitions to rehear not acted on within the time required. 

(e) New Briefs to be Filed. There shall be no oral argument 
before the Judge thus designated, before it  is acted on by him, and 
if he orders the petition docketed, there shall be no oral argument 
thereon before the hearing panel of the Court (unless the hearing 
panel of its own motion shall direct an oral argument), but i t  shall 
be submitted on the record a t  the former hearing, the petition to 
rehear, and a brief to be filed by the petitioner within ten days after 
the petition is ordered to be docketed, and a brief to be filed by the 
respondent within twenty days after such order to docket. Such 
briefs shall not be the briefs on the first hearing, but shall be new 
briefs, directed to the errors assigned in the petition, and shall be 
reproduced as provided by the rules. If the brief is not filed within 
the prescribed time by the petitioner, the petition will be dismissed, 
and for similar default by the respondent, the cause will be disposed 
of without his brief. 

(f) When Petition Docketed for Rehearing. The petition may 
be ordered docketed for a rehearing as to all points recited by the 
two certifying counsel (who cannot certify to errors not alleged in 
ihe petition), or it may be restricted to one or more of the points 
thus certified, as may be directed by the Judge who grants the ap- 
plication. When a petition to rehear is ordered to be docketed, notic? 
shall a t  once be given by the clerk to counsel on both sides. 

(g) Stay of Execution. When a petition to rehear is filed with 
the clerk of this Court, the Judge designated by the petitioner to 
pass upon i t  may, upon application and in his discretion, stay or 
restrain execution of the judgment or order until the certificate for 
a rehearing is either refused, or, if allowed, until this Court has 
finally disposed of the case on the rehearing. Unless the party ap- 
plying for the rehearing has already stayed execution in the trial 
tribunal by giving the required security, he shall, a t  the time of 
applying to the Judge for a stay, tender sufficient security for that 
purpose, which shall be approved by the Judge. Notice of the ap- 
plication for a stay must be given to the other party, if deemed 
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proper by the Judge, for such time before the hearing of the appli- 
cation and in such manner as may be ordered. If a petition for a re- 
hearing is denied, or if granted, and the petition is afterwards dis- 
missed, the stay shall no longer continue in force, and execution 
may issue a t  once, or the judgment or order be otherwise enforced, 
unless, in case the petition is dismissed, the Court shall otherwise 
direct. When a stay is granted, the order shall run in the name of 
this Court and be signed and issued by the clerk, under its seal, 
with proper recitals to show the authority under which it was issued. 

45. Sittings of the Court. 
One panel of the Court will sit daily, during the session as 

scheduled under Rule 7 (Sundays and Mondays excepted), from 
9:30 a.m. to 12:30 p.m., and another panel from 1:00 p.m. to 
4:00 p.m., for the hearing of causes, except when the docket of a 
district is exhausted before the close of the time allotted to it. 

46. Citation of Reports. 
Supreme Court Rule No. 46 applies. 

47. The Chief Judge shall schedule additional sessions of the Court 
as required to discharge expeditiously the Court's business. 

The Court may be reconvened a t  any time after final adjourn- 
ment of any session by order of the Chief Judge, or, in the event of 
his inability to act, by one of the Associate Judges in order of 
seniority. 

48. If these rules are not complied with, the appeal may be dia- 
missed. 

49. Remedial Writs. 
The prerogative writs including mandamus, prohibition, certiorari, 

and supersedeas shall be issued and heard by a panel of not less 
than three Judges of the Court of Appeals. 

This rule does not apply to the writ of habeas corpus. 
(NOTE: See G.S. 3 78-32). 

This is to certify that the foregoing rules were submitted to th? 
Supreme Court of North Carolina by the Court of Appeals of 
North Carolina and the same were approved and adopted in con- 
ference by the Supreme Court of North Carolina on September 25, 
1967. (See G.S. § 7A-16 and G.S. § 7A-33.) 

JOSEPH BRANCH, 
For the Supreme Court. 
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F E E  BILL . CLERK OF T H E  COURT OF APPEALS . 
Approved October 10. 1967 

Pursuant to G.S. 7A.20(b), thc Court of Appeals of North Car- 
olina hereby adopts the following schedule of fees for services ren- 
dered by the Clerk of the Court of Appeals: 

Docketed on appeal .............................................................. $10.00 
Docketing petition for certiorari or other 

petition for extraordinary writ .................................... 10.00 
Docketing a pauper appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2.00 
A continuance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  50 
A scire facias ........................................................................ 1.00 

. . A determination .............................................................. 2.00 
A certificate ....................................................................... 2.00 
A fieri facias or other execution .......................................... 1.00 
A subpccna, writ or other process ..................................... 1.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  A seal 50 
An acknowledgment, oath or affidavit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  50 

. . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Prepar~ng judgment 2.00 

Certifying case to Supreme Court of 
............................................................ North Carolina 10.00 

Furnishing copies of decisions to 
publishing houses, per page . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  55 

Furnishing copies of decisions to 
counsel for litigants, per page . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  40 

Docketing and recording disbarment 
proceedings ................................................................... 1.00 

Issuance of execution ...................... 2.00 
In lieu of fee allowed Attorney General 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  by G.S. 114-8 10.00 



SUPPLEMENTAKY RULES OF T H E  
SUPREME COURT O F  YORrl'H CAROLINA 

Governing the Hearing of Causes in the Supreme Court Which Were 
Originally Docketed in the Court of Appeals and Other Rules 

Required by the Act Establishing the Court of Appeals 

Rule 1. Discretionary Review by the Supreme Court Before Deter- 
mination by the Court of Appeals. 

(a) Causes docketed in the Court of Appeals for appellate review 
may be certified for appellate review by the Supreme Court, before de- 
termination by the Court of Appeals, upon petition for writ of cer- 
tiorari filed in the Supreme Court by any of the parties when: 

(1) the subject matter of the appeal has significant public in- 
terest, or 

(2) the cause involves legal principles of major significance to 
the jurisprudence of the State, or 

(3) delay in final adjudication is likely to result from failure 
to  certify and thereby cause substantial harm. 

A petition for writ of certiorari filed under subsection (a) of this 
rule shall be filed within fifteen days after the cause is docketed in 
the Court of Appeals; in all other respects Rule 34 of the Rules of 
Practice in the Supreme Court shall apply. 

(b) The Supreme Court, upon its own motion and in accord- 
ance with a memorandum of procedure issued from time to time by 
the Supreme Court, may certify for appellate review by the Supreme 
Court, before determination by the Court of Appeals, causes dock- 
eted in the Court of Appeals for appellate review when in the opin- 
ion of the Supreme Court: 

(1) the subject matter of the appeal has significant public in- 
terest, or 

(2) the cause involves legal principles of major significance to 
the jurisprudence of the State, or 

(3) delay in final adjudication is likely to result from failure to 
certify and thereby cause substantial harm, or 

(4) the work load of the Courts of the Appellate Division is 
such that the expeditious administration of justice requires certifi- 
cat,ion. 

Nom: Keither subsection ( a )  nor (b)  of this rule is applicable to ap- 
peals docketed in the Court of .4ppeals from the North Carolina Utilities 
Commission or  the Xorth Carolina Industrial Commission; or to post- 
conviction proceedings under Article 22. Chapter 15, of the General 
Statutes of North Carolina. 
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Rule 2. Discretionary Review by the Supreme Court After Deter- 
mination by the Court of Appeals. 

(a) Causes determined by the Court of Appeals may be certified 
for further appellate review by the Supreme Court upon petition for 
writ of certiorari filed in the Supreme Court by any of the parties 
when : 

(1) the subject matter of the appeal has significant public in- 
terest, or 

(2) the cause involves legal principles of major significance to 
the jurisprudence of the State, or 

(3) the decision of the Court of Appeals appears likely to be 
in conflict with a decision of the Supreme Court. 

Interlocutory determinations by the Court of Appeals, including 
orders remanding the cause for a new trial or for other proceedings, 
shall be certified for review by the Supreme Court only upon a de- 
termination by the Supreme Court that failure to certify would cause 
a delay in final adjudication which would probably result in substan- 
tial harm. 

A petition for writ of certiorari filed under subsection (a) of this 
rule shall be filed witthin fifteen days after the date of the certifica- 
tion to the trial tribunal of the determination of the Court of Ap- 
peals; in all other respects Rule 34 of the Rules of Practice in the 
Supreme Court shall apply. 

(b) The Supreme Court, upon its own motion and in accordance 
with a, memorandum of procedure issued from time to t,ime by the 
Supreme Court, may certify causes determined by the Court of Ap- 
peals for further appellate review by the Supreme Court when in the 
opinion of the Supreme Court: 

(1) the subject matter of the appeal has significant public in- 
terest, or 

(2) the cause involves legal principles of major significance to 
the jurisprudence of the State: or 

(3) the decision of the Court of Appeals appears likely to be in 
conflict with a decision of the Supreme Court. 

Interlocutory determinations by the Court of Appeals, including 
orders remanding the cause for a new trial or for other proceedings, 
shall be certified for review by the Supreme Court only upon a deter- 
mination by the Supreme Court that failure to certify would cause 
a delay in final adjudication which would probably result in substan- 
tial harm. 
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In causes certified under subsection (a) or (b) of this rule the 
Supreme Court will review the decision of the Court of Appeals. 

NOTE: Neither subsection ( a )  nor (b )  of this rule applies to post-con- 
victim proceedings under Article 22, Chapter 15, of the General Statutes 
of North Carolina. 

Rule 3. Appeals as of Right From the Court of Appeals to the Su- 
preme Court. 

When an appeal as a matter of right is taken to the Supreme 
Court from a decision of the Court of Appeals as provided in G.S. 
$ 7A-30(l), the appealing party shall: 

(a) within 15 days from the date of the certificate of the Clerk 
of the Court of Appeals to the trial tribunal, give written notice 
of appeal to the Clerk of the Court of Appeals, to the Clerk 
of the Supreme Court, and to the opposing parties; 
(b) in the notice of appeal specify the article and section of 
the Constitution allegedly involved and state with particularity 
how appellant's rights thereunder have been violated; affirrn- 
atively state that the constitutional question involved was timely 
raised (in the trial court if i t  could have been or in the Court 
of Appeals if not) and either not passed upon or passed upon 
erroneously ; 
(c) file supplemental briefs as required by Rule 7, Supplemen- 
tary Rules of the Supreme Court (271 N.C. 747). 

The Supreme Court shall thereupon calendar the cause for hear- 
ing a t  any time i t  may deem appropriate after the expiration of 28 
days from the date on which the cause was docketed in the Supreme 
Court. 

Rule 4. "Appellant" Defined. 
The word "appellant" as used in these Supplementary Rules means: 

(1) With respect to appeals as of right, the party who appeals from 
the decision of the Court of Appeals to the Supreme Court; (2) With 
respect to discretionary review by the Supreme Court after deter- 
mination by the Court of Appeals, the party who petitioned for cer- 
tiorari or other writ. 

Rule 5. Record on Appeal in t,he Supreme Court- What Consti- 
tutes. 

(a) When a cause is docketed in the Supreme Court pursuant to 
the provisions of Rule 1 or Rule 2 of these Supplementary Rules, or 
pursuant to G.S. § 7A-30 or G.S. $ 7A-31, the record and exhibits, if 
any, docketed in the Court of Appeals shall constitute the record on 
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appeal in the Supreme Court; provided such record complies with the 
Rules of the Court of Appeals. 

(b) When a cause is docketed in the Supreme Court pursuant 
to the provisions of Rule 2 of these Supplementary Rules, the peti- 
tioner shall attach t,o his petition a copy of the opinion of the Court 
of Appeals. Likewise, the petitioner in any cause docketed in the Su- 
preme Court under G.S. # 7A-31, after i t  has been determined by the 
Court of Appeals, shall attach to his petition a copy of the opinion 
of the Court of Appeals. Unless a narration of the evidence is con- 
tained in the record initially docketed in the Court of Appeals, the 
transcript of the evidence shall, if pertinent to questions raised by 
the petitioner, be filed with the Clerk of the Supreme Court by the 
Clerk of the Court of Appeals. 

Rule 6. Records and Briefs. 
When a cause is removed to the Supreme Court pursuant to Rule 

1 of these Supplementary Rules, twelve copies of the record and 
twelve copies of the brief of the respective parties, if filed, shall be 
filed in the office of the clerk of the Supreme Court; provided, how- 
ever, if the briefs have not been filed a t  the time of the removal of 
the cause, twelve copies of the respective briefs must be filed uith 
the clerk of the Supreme Court and the remaining number of said 
briefs required by Rule 27 of the Rules of the Court of Appeals shall 
be filed with the clerk of the Court of Appeals. 

Rule 7. Records and Briefs - Review of a Determination of the 
Court of Appeals by Supreme Court. 

When a cause is allowed to be docketed in the Supreme Court for 
review of the determination made by the Court of appeals, as pro- 
vided by Rule 2 of these Supplementary Rules, or pursuant to  G.S. 
§ 7A-30, twelve copies of the record and twelve copies of the brief 
of the respective parties shall be filed svith the clerk of the Supreme 
Court, subject to the provisions contained in Rule 5 of these Supple- 
mentary Rules. Provided, however, in all causes for review of a de- 
termination made by the Court of -Appeals, the respective parties 
shall file a new or supplemental brief dealing svith the question or 
questions sought to be reviewed by the Supreme Court. 

Rule 8. Briefs in Causes for Review. 
When a cause is docketed in the Supreme Court for review of a 

determination made by the Court of Appeals, the cause shall not be 
calendared for hearing until after the expiration of twenty-eight days 
from the date the cause was docketed in the Supreme Court. And the 
appellant shall have fourteen days after the cause is docketed in the 
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Supreme Court to file twenty-five copies of a new or supplemental 
brief. The appellee shall file twenty-five copies of a new or supple- 
mental brief within twenty-one days after the cause is docketed in 
the Supreme Court. (In pauper appeals, briefs may be filed as  pro- 
vided by Rule 22 of the Rules of Practice in the Supreme Court.) 

Rule 9. Time of Hearing a Cause for Review. 
When a cause has been determined in the Court of Appeals and 

a petition for certiorari or other writ is allowed and the cause ordered 
docketed in the Supreme Court for review, the Supreme Court may 
calendar the cause for hearing a t  any time i t  may deem appropriate 
after the expiration of twenty-eight days from the date on which the 
cause was docketed in the Supreme Court. 

Rule 10. Hearing of Causes Not Determined by the Court of Ap- 
peals. 

When a cause has been docketed in the Supreme Court before a 
determination thereof has been made by the Court of Appeals, the 
Supreme Court may calendar the cause for hearing a t  such time as 
i t  may deem appropriate; provided the time has expired in which 
the cause might have been calendared for hearing in the Court of 
Appeals. 

Rule 11. Removal of Cause Not Determined by the Court of Ap- 
peals Does Not Extend Time for Filing Briefs. 

The removal of a cause to the Supreme Court from the Court of 
Bppeals before the Court of Appeals has determined the cause sha.11 
not extend the time for filing briefs by the respective parties unless 
otherwise ordered by the Supreme Court. 

Rule 12. Notice to Counsel of Record With Respect to Time of 
Hearing. 

The clerk of the Supreme Court shall give twenty days' notice to 
counsel of record in a cause prior to the time set for hearing the 
cause in the Supreme Court. Such notice shall apply to all hearings 
in the Supreme Court in which the cause was originally docketed in 
the Court of Appeals. 

Rule 13. Causes Transferred by Written Order. 
Whenever a cause which has been filed with the Court of Appeals 

is to be heard by the Supreme Court under provisions of G.S. 5 7A-31, 
either before or after hearing by the Court of Appeals, the Supreme 
Court will in writing order the transfer of said cause to the Supreme 
Court. 
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Rule 14. Appeals from District Court Pending in Superior Court 
-How Disposed of. 

Civil cases tried in the District Court in which notice of appeal 
to the Superior Court has been given on or before September 30, 
1967, and which have not been finalIy determined in the Superior 
Court on that date, shall be disposed of in the Superior Court in ac- 
cordance with the laws and rules governing such appeals which were 
applicable immediately prior to the first day of October, 1967. This 
rule is made pursuant to the provisions of G.S. 8 7A-35(a). 

Rule 15. Appeals from Industrial Coinn~ission and Utilities Com- 
mission Pending in Superior Court -- How Disposed of. 

All causes heard by the Industrial Commission, and all causes 
heard by the Utilities Conlniissionl in which notice of appeal to the 
Superior Court has been given on or before September 30, 1967, and 
which have not been finally determined in the Superior Court on 
that date, shall be disposed of in the Superior Court in accordance 
with the laws and rules governing such appeals which were applic- 
able immediately prior to the first day of October, 1967. This rule 
is made pursuant to the provisions of G.S. 8 7A-35 id) .  

Rule 16. Rules of Practice and Procedure in Superior Court Applic- 
able to District Court. 

The rules of practice and procedure now in effect in the Superior 
Courts shall, where applicable, be the rules of practice and procedure 
in the District Courts. This rule is made pursuant to G.S. 8 78-34. 
This rule shall become effective October 1, 1967. 

Rule 17. Opinions by Emergency Justices and Judges - How Filed 
When Period of Service Has Expired. 

When an emergency Justice or Judge has been recalled to active 
service under the provisions of G.S. 5 7A4-39.7, any opinion prepared 
by him but not filed until after his period of temporary service has 
expired shall be filed in the same manner and have the same effect 
as though he were still on active service. 

This rule is made pursuant to G.S. 5 78-39.8. 

Rule 18. Appeal Bond. 

(a) In all appeals as of right from the Court of Appeals to the 
Supreme Court and in all causes init,ially determined by the Court 
of Appeals and certified for further appellate review to the Supreme 
Court upon petition for certiorari, the appellant shall file with the 
Clerk of the Supreme Court, when the appeal is docketed in that 
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court, a written undertaking with good and sufficient surety in the 
sum of $200, or deposit cash in lieu thereof, to the effect that the 
appellant will pay all costs awarded against him on the appeal to 
the Supreme Court. 

(b) The word "appellant" as herein used means: (1) with re- 
spect to appeals as of right, the pa,rty who appeals from the de- 
cision of the Court of Appeals to the Supreme Court; (2) with re- 
spect to discretionary review by the Supreme Court on certiorari af- 
ter determination by the Court of Appeals, the party who petitioned 
the Supreme Court for certiorari or other writ. 

(c) In  all causes docketed in the Court of Appeals and certified 
for appellate review by the Supreme Court before determination by 
the Court of Appeals, either upon petition for certiorari filed in the 
Supreme Court by any of the parties or by the Supreme Court upon 
its own motion, the undertaking on appeal initially filed by the ap- 
pellant in the Court of Appeals shall stand for the payment of all 
costs incurred in either the Court of Appeals or the Supreme Court 
and awarded against him on the appeal. 
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Abatement and Revival-Wife's action 
for alimony without divorce does not 
abate husband's action for absolute 
divorce, McLeod v. McLeod, 396. 

Abuse of Discretion-By local adminis- 
trative agency, .Tones v. Hospital, 33. 

Accomplice - Instruction t h a t jury 
shonld sczrutinize testimony of nc 
colnplicae with care arid caution held 
without error, IS. a. Mitchell, 528; 
AS. 5. 2~'owler; 549; S. v. S7&uw, 606; 
testimony of police officer a s  to a11 
accomplice's extra-judicial statement 
is held corroborative evidence, 8. 0 

k'lowers, 612. 

Ircmmts Rrceivablc-Held not to be 
protectcrl by implied warranty, Vat= 
tzisl~ Co.  v. Klein Corp., 431. 

Akccmal of Actiorl-TJpon injury caused 
by explosion of tobacco curer, Lewis 
1;. Oil Co., 570. 

Action in Trespass -- Introduction of 
maps or parol evidence of monu- 
ments or naturzl boundaries in, 
Smit7~ v. Strwnen, 192. 

Administrative Law-ICxclusivene% of 
statutory remedies, Stocks 1;. TI~omp- 
son, 201 ; duties and authority of ad- 
ministrative boards in general, La- 
nier v. Vines, 208; review of ndmin- 
istrative orders, Jones v. Ho.~pital, 33. 

Ad Valorem T a x c s  Marldamus mill lit, 
to vompel county rornmissioncrs t o  
include tobacco allotments for tau- 
xtion, Stocks v. Thompson. 201: in 
come producing property of urban 
redevelopmrnt commission is subject 
to ad valorem taxes, Redevelopment 
Cnmm. v. Guilford Gozinty, 512. 

A\tlr-crse 3:xamination-See Rill of Dis- 
covery. 

.\ider and Abettor-Evidence of defentl- 
ant's guilt in robbery prosecution, A. 
r. LMcCaiin, 461. 

Alnmancte County - General connty 
vourt of has jurisdiction to try di- 
wrce actions, I n  re IIolt, 108. 

Alcoholic Beverages - Operating autrr 
mobile containing nontaxpaid liquor 
is prima facie evidence of guilt of 
illegal possession and transportation, 
8. v. diles, 138; evidence of defend- 
ant's intoxication some 50 minutes af- 
ter automobile accident, 8. v. Spear, 
255; exarnirmtion of defendant as  to 
his wnsumption of brer and of de- 
fense witness as to wl~r thr r  defend- 
ant  as "stoned", 8. v. Brooks, 590; 
eml~loyer has duty to grove that em- 
ploq'ee's injuries were occasioned by 
emplogce's intoxication, Yatcs v. 
IIrfioccr Corp, .553 ; failure by officer 
to :~dvise defendant of his right to 
r&sr breathlyeer test does not ren- 
der ttW results inadmissible, S. .z;. 

IfcCuh?. 237. 

.2libi-Defense of alibi in illegal pos- 
sc.ssion of liquor prostvxtion, R. T. 

Jilccs, 387. 

Alimony-Sw Divorce and Alimony. 

Alley\my -- Obstruction of plaintiff's 
alleyway by dirt dumped thereon 
warrants nominal and punitive clam- 
ages in trespass action, Aeademll of 
1)cmce 4? t s ,  233. 

.\nswer-Allemtions setting up matters 
inc.n'ectual a s  defense, Ins. Co. a. 
Suretll Go.. 9 ;  Superior Court has 
discretionary authority to allow veri- 
fic2ation of answer nun(. pro tun<-, 
Boolrcr v. Porth, 434. 

Appeal and Error-Jnrisdiction in yell- 
eral, Bumgarner v. Sherrill, 173; 
judgments and orders appealable, Ins. 
Co. u. Suretf] Co., 9 ;  Hagins v. Re- 
t7eveTopment Gonzm., 40 ; IIarris r. 
Bow-d of Gomrs., 258; demurrers 
and motions, Tew v. Ins. Go., 94:  
S'toc%s 2;. Thoml)80n, 201 ; appeal 2nd 
appeal entries, Hagin.7 v. Redcmlop- 
mrAi%t Comm., 40; Hagins v. Trmsit  
Co., 51: Ilagins u. Warehouse Gorp., 
5G : Hagins v. Phipps, 6.3; Dunn v. 
IIiqhu~ay Comm., 116; certiorari to 
review nonappealable interlocutory 
order, Ham-is v. Board of Gomrs., 
258 ; exceptions and assignments of 
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error to jud,ment, Tew v. Ins. Co., 
94 ; Broum v. Alexander, 160; Saw- 
ycr T. Satvyw, 400; objections. es- 
ceptions and assignments of error to 
findings of fact, Hagins v.  Redemlop- 
nrmt Comm., 40; Hagins v. Transit 
Co., 51  ; Hagi~zs u. Warehouse Corp., 
36 ; Erngins v. Pl~ipps, 63 ; Realty Co. 
1.. Highway Comm., 82; I n  re Sale o f  
Land of Wawick, 387; Btheridge 2;. 

B u  t7er, 382 ; exceptions and assign- 
ments of error to charge, I'aiZ 2;. 

Slnith. 498; term and time of docket- 
ing. Smit7~ v .  Rtarnes, 192; WiZliants 
v. TVilliams, 446 : form and requisites 
of transcript, Buffk in  u. Guskinn. 563 ; 
R i w  v. Ring, 592; Murrell v. Poolt, 
Ti84 ; Bost a. Bank, 470; record 
proper, Bost v. Bank, 470; In  re Sale 
of Land of Warrick, 387; Rendriel; 
r. Cain, 557; failure to file brief, 
Bost v. Bank, 470; assignments of er- 
ror not brought forward and dis- 
cussed in brief deemed abandoned. 
Hagirks v.  Redeec7opmmt Conlm., 40 ; 
-4cadcmy of Dance Arts 2;. Bates, 
333; I n  re Will  of Head, 575; harm- 
less and prejudicial error in admis- 
sion of evidence, Academy of Dance 
Arts v.  Bates, 333; discretion of 
judge not ordinarily reviewable, Mills 
v. XeCuen. 403; findings or jltdgment 
on findings, Brown v .  Coble, 1; Zum 
v. Ford, 491; judgment on motion to 
nonsuit, Pruden 2;. Eeemel-, 417 ; no 
appeal lies from post-conviction re- 
view, review being available only by 
certiorari, Nolan u. State, 618. 

ment on pre-sentencing investigation 
that he should be incarcerated for 
protection of society, X. v. Allison, 
623. 

Arrest and Bail-Right of defendant to 
resist arrest without warrant, X. v. 
TVright, 479. 

Acplialt-Action for injury caused by 
hot asphalt, Kinley 2;. Honemutt, 411. 

Assault and Battery-Assault with a 
deadly weapon, 8.  v. Lane, 539; se- 
cret assault, S. e.  Lewis, 296; indict- 
ment, S. v. Lane, 539; prespmption 
and burden of proof. S.  v. Weaver, 
436; sufficiency of evidence and non- 
suit, 8 .  v .  Lane. 539; instructions 
generally, S. v. Weacer, 436; S. v .  
Heffner,  597; assault with deadly 
weapon lesser offense of felonious as- 
sault, S. v. Lane, 539; upon customer 
by insurance agent is within course 
and scope of his employment, Clem- 
nzons v. Ins. Co.. 215. 

Assigned Risk Plan-See Insurance 5 
80 et seq. ; provisions of must be read 
into policy in conjunction with Finan- 
cial Responsibility Act, Grant v.  Ins. 
Co.. 76. 

Ai~signmeiits of Error-Not brought for- 
ward in brief deemed abandoned, see 
Appeal and Error $ 45; Criminal 
Law § 166; ineffectual when not 
based upon a clearly stated escep- 
tion, Bost v. Bank, 470. 

Appendix to Brief-Exceptions and ar- 
signments of error are  subject to 
dismissal when included in steno- 
graphic transcript rather than in ap- 
pendix to brief, 8. v. Jiles, 137: 
Crosby 2;. Crosby, 398; White  5. Hes- 
ter, 410; Bost v. Bank, 470; S. v. 
Mitchell, 528 ; Buf fk in  v.  Gaskin, 563 ; 
Xurrell v. Poole, 584; Ring u. Ring, 
592; S. I;. Evans, 603. 

Argument to Jury-Solicitor's argument 
to jury rests in trial judge's discre- 
tion, S. v. Burgess, 104; solicitor's 
argument to jury held mere lapsus 
iinquze, S. v .  Bentley, 365; defendant 
not prejudiced by solicitor's nrgn- 

Attorney and Client-Appointment of 
next friend for uncooperative client, 
Hagirls Q. Redevelopment Comm.. 56 ; 
Hcrgins 2;. Transit Co., 51; Hayins c. 
Warehouse Corp., 56; Hagins v .  
Phipps, 63; defendant's waiver of 
confidential cominunications with his 
attorney, 8. v. White,  219; action to 
set aside judgment by default and in- 
quiry on ground of attorney's negli- 
qence, Zum v. Ford, 494; defendant's 
counsel held to have adequate notice 
that criminal case set for trial, 8. 
1). Fowler, 546; there is a presump- 
tion that defendant authorized his at- 
torney to enter a plea of guilw, S. a. 
dbemath y, 625. 
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Attorneys' Fees-In Workmen's Com- 
pensation cases, Ashley u. Rent-4- 
Car, 171; agreement for fee under 
Compensation Act, Salmons v. Lum- 
ber Co., 390; action to recover upon 
express contract for payment of, 
B o o l l ; ~  v. Porth, 434. 

&ittractive NuisanceAction for child's 
death by drowning in irrigation pond. 
XoLean u. Ward,  672. 

Automobiles - Revocation of license 
was not mandatory under G.S. 20- 
25.1, Underlc.oocl v. Howland, 560; 
driring after suspensioll of license, 
S. v. Thar/%$qr/ton, 60s; attention 
to road, lookout and due care in 
general, R. R. Co. v. Dockwy, 195; 
turn signals, Clarke v. Holrmmz, 176 ; 
\topping and parking, WiEson a. Lee, 
119 ; lights, McNulty a. Ckaney, 610 ; 
right of way a t  intersections, Ta?~l.or 
c. Combs, 188; White  v. Hester, 410; 
Sayre v. Thompson, 517; McATulty I;. 

('haney, 610; opinion evidence as to 
-peed, Boyd u. Blake, 20; sufficiency 
of evidence: o f  striking bicyclist. 
Boyd 2;. Blake, 20; in turning, Pol- 
lock v. Chevrolet Go., 377; Buf f k in  T. 
Gaskin, 563; in hitting stopped ve- 
hicle, Williams v. Hali, 508: in inter- 
hection accident, Wilson v. Dunn, 65 : 
instructions in automobile accident 
cases, Ta te  v. Cfolding, 38;  Tolar a 
Bride's. 315 ; evidence of driving UU- 

der influence of intoxicating bever- 
age, S. v. McCabe, 237; S. v. Spear. 
255 ; railroad crossing accident, R. R. 
Co. v. Dockery, 195; school bus wci- 
dent, Yitchell  v. Board of Education, 
373 ; employee's injury on employer's 
parking lot during lunch hour is mm- 
pensable under Compensation Act. 
Harless v. Plynn, 448; i n j u v  af 
school snperintendent in automobile 
nccident between school and home is 
tompensable, Williams v .  Board o f  
Education, 89; injury of salesman in 
automobile accident between home 
and office is a compensable injury. 
Yutes 11. Hajoca Corp., 553; intent is  
not an element of operating a motor 
whicle while license in state of sus- 
pension or revocation, S. v. Thar-rinp 
ton, 608 : State's failure to show that 

automobile in defendant's possession 
was same automobile stolen from 
owner. S. v. Bumpus,  614; construc- 
tire service of process on resident 
motorist who has left State, Coble 
v. Br'omz, 1 ;  insurer's settlement of 
certain claims in automobile accident 
suit is not waiver of defense of non- 
coverage a s  to other claims, Ins. Co. 
v. Surety (To., 9 ;  automobile insur- 
ance see below and Insurance. 

Automobile Liability Insurance--Com- 
plaint  eelr ring recovery against two 
insurers upon policies separately is- 
sued is demurrable, Robertson I;. Ins. 
Co., 122. 

Arerage Weekly Wage-Computation of 
for Industrial Commission purposes, 
Cobb v. Clearing & Grading, 327. 

Hal~tist Church-Action to determiue 
true congregation of. Sercy v. 
T a l k e r ,  124 ; Lawre%ce v. Stephen- 
son, 600. 

Iieneficiary Sui Juris-Authority to ex- 
tend trust indenture, Starling v. Tay- 
lor, 287. 

Iicbyonil a Reasonable Doubt-Defend- 
ant in civil action not prejudiced by 
instruction requiring finding of negli- 
gence beyond a reasonable doubt 
rather than by greater weight of evi- 
dence. B u f f k i n  I;. Caskin, 563. 

Cicycle - Child on bicycle constitutes 
danger signal, Boyd v. Blake, 20. 

Bid Bond-Action to cancel bid bond 
for construction of public housing, 
Construction Co. v .  Housing Author- 
 it^. 181. 

Bill of Discovery-Examination of ad- 
verse party to obtain information nec- 
essary to draft pleadings, Brown v. 
.Ilexander, 160; H e n d r b  v. Blsop, 
422: to procure evidence to be wed 
a t  trial. Oaerall Corp. v. Linen Sup- 
ply, 318. 

Bill of Particulars-Motion for in crime 
against nature prosecution, 8. v. 
Stokes, 245; motion for properly de- 
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nied when State introduces no sur- 
prise evidence, S. v. McCabe, 462. 

Bloody Clothing--Of defendant held ad- 
missible in evidence, S. v. Colson, 339. 

Bond-Waiver of statutory requirement 
of bond in action for  recovery of real 
property. Cates v. McDonald, 587. 

Bounrlaries-Introduction of maps or 
pard  evidence of monuments or nat- 
ural boundaries in trespass action, 
N n z i t h  v. Stames, 192. 

Breaking and Entering-See Burglary 
and Unlawful Breakings. 

Breathalyzer Test-Failure by officer to 
advise defendant of his right to re- 
fuse does not render test results in- 
admissible, 8. v. McCabe, 237. 

Brief-Assignments of error not brought 
forward and discussed in brief 
deemed abandoned, see Appeal and 
Error 5 44 et sag.; Criminal Law % 
166; failure to file brief subjects ap- 
peal to  dismissal, Bost v. Banlc, 470; 
matters discussed in brief but not 
contained in the record will not be 
considered, I n  re Sale of Land of 
Wal-m'ck, 387 ; exceptions and assign- 
ments of error are improperly prc- 
sented and subject t o  dismissal wheu 
included in stenographic transcript 
rather than in appendix to brief. S. 
v. Jiles, 137; Crobsu v .  Crosby, 298; 
White v. Hester, 410; Bost v. Ban7~, 
370; 8. v. Mitchell, 528; Buffkin a. 
Gaskin, 563; Murrell v. Poole, 584; 
Ring v. Ring, 592 ; 8. 2;. Evans, 603. 

Burden of Proof-Plaintiff must allegc 
and prove both title in himself and 
trespass by defendant in action in 
trespass to try title, Pruden v. 
Keemer, 417; defendant must prove 
contributory negligence, Williams a. 
Hall, 508; plaintiff must show that 
action is within statute of limita- 
tions, Lewis v. Oil Go., 570; instruc- 
tion in church controversy case im- 
posing improper burden of proof, 
Lnwwnce v. Stephenson, 600. 

Burglary and Unlawful Breakings - 
Breaking and entering other than 

burglariously, 8. v. Johnson, 15; S. 
v. Burgess, 104; S. v. Wooten, 240; 
S. v. Fowler, 646; indictment, 8. v. 
Burgess, 142; S. v. Branch, 279; 8. 
v. McDoweZl, 361 ; sufficiency of evi- 
dence and nonsuit, 8. v. Johnson, 15: 
8. v. Burgess, 104; is. v. Swain, 112 ; 
S. v. Evans, 603; instructions, S. ?;. 

Fowler, 546; S. v. ishaw, 606; seu- 
tence and punishment, S. v. Burgess, 
142. 

Caleudar-Preparation of calendar of 
civil cases is within discretion of 
court, Laws v. Laws, 243; conteu- 
tion that case not properly calendared 
for trial because of lack of notice. 
Bost v. Banlc, 470; inclusion of crim- 
inal case on trial calendar consti- 
tutes notice to defendant, R. a. 
Fowler, 546. 

Case on Appeal-Findings of fact con- 
trol over contradictory statements in 
case on appeal, Bost v. Bank, 470; 
allegations in the complaint control 
over couflicting statement in, Ken - 
rlrick v. Cnin, 557. 

Careat Proceedings - Instruction of 
court in referring to the "will" and 
uot the "codicil", I n  re Will of 
Hon,eucnl t, 59.5. 

Certiorari-Available for immediate re- 
riew from denial of motion to strike, 
Harri8 v. Board of  Comrs., 258; no 
appeal lies from post-conviction re- 
riew, review being available only by 
certiorari, Nolan v. State, 618. 

('harge-See iustructions. 

I'hildreil-Custody and support of iu 
divorce actions see Divorce and ,4li- 
mong ; presumption that illegitimate 
child is wholly dependent for sup- 
port on deceased employee, Hewetf 
v. Garrett, 234; when paternity of 
children is a t  issue in workmen's 
compensation case, the widow of de- 
ceased may not be appointed as  next 
friend of her minor children, Cobh 
v. Clearing & Grading, 327; children 
of divorced parents become wards of 
court, I n  re Custodu of Ross, 393; 
father may not maintain action for 
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wrongful death of minor child, Ken- 
drick v. Gain, 557; death of child by 
drowning in irrigation pond, McLean 
v. Ward, 572; child on bicycle consti- 
tutes danger signal, Boyd v. Blake, 
20; eleven year old child is pre- 
sumed incapable of contributory neg- 
ligence, Mitchell v. Board of Educa- 
tion, 373. 

Church-Action to determine true con- 
gregation of, Sercy v. Walker, 124; 
Laurence v. Stephenson, 600. 

Circumstantial Evidence - Confession 
may be corroborated by, S. v. Hamil- 
ton, 99; S. v. Burgess, 104. 

Civil Rights-Evidence held insuacient 
to show systematic exclusion of 
grand jurors by race, 8. v. Wright, 
479. 

Clerk of Court-Has authority to va- 
cate judgment by default final, 
Booker v. Porth, 434. 

Codicil-Instruction of court in refer- 
ring to the "will" and not the "co- 
dicil", I n  re  Will ofi Honeycutt, 595. 

Commissioner of Insurance-Autho~rity 
of to revoke or suspend license of in- 
surance agent, Unier  v. Vines, 208. 

Commissioner of Motor Vehicles-Rev- 
ocation of driver's license was not 
mandatory under G.S. 20-28.1, Under- 
wood v. Howland, 560. 

Common Source of Title Doctrine-In- 
sufficient to establish plaintiff's title 
in trespass action, Pruden v. Keemer, 
417. 

Compensation Act-See Master and 
Servant. 

Complaint-Allegations of the com- 
plaint control over conflicting state- 
ment in statement of case on appeal, 
Eendrick v. Gain, 557; amendment 
may cure defective statement of a 
good cause of action, Eendrick v. 
Cain, 557. 

Compromise and Settlement--The law 
favors settlement of controversies 
out of court, Ins. GO. v. Surety Co., 9. 

Concurrent Sentences - Upon separate 
judgments imposing sentences of im- 
prisonment, the sentences run concur- 
re~itly, 8. u. Huffstetler, 405. 

Condemnation Proceedings-See Emi- 
nent Domain. 

Confession - Extra-judicial confession 
must be supported by independent 
proof of the corpus delicti, 8. v. Ham- 
ilton, 99 ; may be corroborated by cir- 
cumstantial evidence, S. v. Hamilton, 
99 ; findings of fact on voir dire as  to 
voluntariness of defendant's confes- 
sion. 8. v. Bentley, 365; use of in- 
voluntary confession to invalidate 
plea of guilty, S. v. White, 219. 

Confidential @ommunications-Defend- 
ant's waiver of with his attorney, 8. 
5.  White, 219; no waiver of with doc- 
tor in action to rescind sale of stock, 
Neese v. Neese, 426. 

Confrontation - Defendant not denied 
right of when he has opportunity to  
cross-examine witness, 8. v. Flowers, 
612. 

Congregation of Church-Action to de- 
termine true congregation, Swcy v. 
Walker, 124; Lawrence v. Stephen- 
son, 600. 

Constitutional Law-Constitutional del- 
egation of power, Lanier v. Vines, 
208; statute presumed to be consti- 
tutional, S. v. Vines, 208; right to se- 
curity in person and property, S. a. 
G'oZson, B9; due process, Coble v 
Brown, 1 ; S. v. Cavallaro, 412; right 
of confrontation, S. v. FZowers, 612; 
time to prepare defense, rS: v. Brax- 
ton, 407; right to counsel, S. v. Wil- 
liams, 127; B. v. Bentley, 365; Self- 
incrimination, S. v. McCabe, 237; H. 
v. Huffstetler, 405; S. v. Brooks, 
590 ; cruel and unusual punishment, 
8. v. Burgess, 342; S. v. Abernathy, 
626; X.  v. Chapman, 622. 

Construction Bond - Action to cancel 
construction bond for construction of 
public housing, Construction Co. v. 
Housing Authority, 181. 

Contempt of Court-Contract for s u p  
port of wife may not be enforced by 
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contempt proceedings, Dunn 2;. Dltnn, 
532; gainfully employed husband 
found in contempt for failing to eup- 
port wife, Ring v. Ring, 592. 

C'ontentions - Statement by court o f 
parties' contentions is insufficient to 
comply with G.S. 1-180, Tate v. Gold- 
ing, 38. 

Continuance-Motion for by indigent's 
attorney ten minutes after appoint- 
ment improperly denied, 8. v. Brax- 
fon, 407; attorney has duty to re- 
quest continuance, Bost v. Bank, 470 ; 
motion for denied where inclusion of 
case on trial calendar constitutes no- 
tice, S. v. Powler, 546; motion for 1s 
addressed to sound discretion of trial 
court, S. v. Fowler, 546; 8. v. Powlei, 
549 ; 8. v. Fowler, 562. 

ContractsInsurance contracts see In- 
surance; contracts of sale see Sales; 
nature and essentials of in general, 
Construction Co. v. Contracting Co.. 
535 ; offer, acceptance and mutuality, 
Construction Co. v. Housing Author- 
ity, 181 ; definiteness and certainty of 
agreement, Construction Go. v. Con- 
tracting Co., 535; construction find 
operation of, Construction Co. 9. 

Housing Authority, 181 ; Construction 
Go. v. Contracting Co., 512; contract 
for support of wife may not be en- 
forced by contempt proceedings, 
Dunn v. Dunn, 532. 

Contractor-Allegations that contractor 
failed to protect owner's property 
from the weather states cause of ac- 
tion ex contractu and not in tort, 
Thompson & Sons v. Hosiery Mills. 
347; wrecker service is agent of 
stranded motorist and not an inde- 
pendent contractor, Pollock v. Chea- 
yolet Co., 377. 

Contributory Negligence-Evidence in 
automobile accident cases requires in- 
struction on, Tate v. Golding, 38; 
nonsuit for, see Negligence; in au- 
tomobile accident cases see Automo- 
biles $ 73 et seq. 

Coroners-Trial court's refusal to in- 
struct jury as to statutory duty of is 
proper, S. v. Cokson, 339. 

Corpus Delicti-Extra-judicial confes- 
sion must be supported by indepen- 
dent proof of, S. v. Hamilton, 99: 8. 
v. Burgess, 104. 

Corroborative Evidence-Testimony of 
police officer as to a n  accomplice's 
extra-judicial statements is held, S. 
v. Flowers, 612. 

Council of S t a t e s t a t e  Ports Author- 
ity must obtain approval of Governor 
and Council of State before condemn- 
ing land, State Ports Authoritl~ 21. 

Felt Corp., 231. 

Counsel-Right to, see Constitutional 
Law 1 32. 

Counterclaim-Allegations that contrac- 
tor failed to protect owner's property 
from the weather states cause of ac- 
tion ex contractu and not in tort, 
Thompson & Son v. Hosieru Mills, 
347. 

Counties-Liability for torts, TVilkie v. 
Henderson County, 155; damage to 
crops by county's use of mosquito 
spray machine did not constitute a 
taking of property, Bynum v. Onslow 
County, 351. 

CounQ Board of Education-Industrial 
Commission has authority to hear 
claims against arising out of school 
bus accident, Mitchell v. Board of 
Education, 3T3. 

County Commissioners - Authority to 
select hospital site, Jones v. Hospital, 
33; mandamus will lie to compel 
county commissioners to include to- 
bacco allotnlents for taxation, 6tock.s 
v. Thompson, 201; may levy addi- 
tional tax without vote of people to 
supplement teachers' salaries, Har- 
ris v. Board of Comrs., 258. 

County Court-Of Alamance County 
has jurisdiction to try divorce ac- 
tions, I n  r e  Holt, 108. 

Court of ilppeals-Jurisdiction of Courc 
of Appeals in ciril cases appealed 
from the District Court, Bumgarner 
v. S7~erril1, 173 ; constitutional ques- 
tions should first be raised in trial 
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court and not in Court of Appeals, S.  
v. Chapman, 622. 

('ourts-General county court of Aln- 
lnance County has jurisdiction to try 
divorce actions, I n  re  Bol t ,  108; trial 
before judge without a j u v ,  Colt- 
structio~a Co. v. Housing Authority, 
181 ; W a t t s  v. Building Inspection, 
292 ; jurisdiction of inferior courts, 
Porter v. Cahill, 579. 

Covenants-Action to enjoin violation 
of restrictive covenants in a subdi- 
vision, Wovrell v. Royal, 489. 

Crime Against Nature-#. v .  Stoke\.. 
245. 

Criminal Law-Elements of and prosc- 
cutions for particular crimes see par- 
ticular title of crime; intent, S. t'. 
Piles, 137; mental competency at  
time of trial, 8. c. Ga1;allaro, 412; 
principals, aiders and abettors, S.  c 
-XcCabe, 461 ; jurisdiction of Federal 
and State courts, 8. v. Lance, 620: 
plea of guilty, S. v. White ,  219; S.  c. 
Ibernathy, 62.5; plea of not guilty. 
S. v. li'rge. 542 : suggestion of mental 
incapacity to plead. S. v. Cavallaro, 
412; elridenee of guilt of other of 
fenses, 8. v. Brawck, 279; erid'nc~ 
offense committed by another, S. 1;. 

Lezt$s, 296 ; admission of clothing 
connected with crime, S. v. AfcCabe, 
461 ; S. v. Colson, 339 ; flight as im- 
ldied admission, S. v .  Swai?~,  112. 
roluntariness and admissibility of 
confession, S. v. Lewis, 296; 8. v. 
Branch, 279 ; 8. v. Bentley, 36.j ; 
privileged communications, S. ?'. 

Il'l~ife, 219; S. v. Potoler, 438; char- 
acter evidence, S. v. Brown, 14.5; 
cross-examination, S. v. Jetton, -567; 
S. v. Brown. 14.5 : credibility of wit- 
ness and impeachment, S. v. Poxle? , 
$38; S .  v. Brooks, 590; S. 2 j .  P1olc;er.s. 
612 ; S. v. Jetton, 567 : time of t r i ~ l  
and continuance. S. v. Cacallaro. 
412; S. 2;. Fowler. .546; S. v. Pozcler. 
349: S .  v. Fowler, 552; motion for 
separate trials, S.  2;. XcCabe, 461; 
introduction of additional evidence. 
S .  v. B ~ o w n ,  145; X. v. Bentley, 36.5; 
expression of opinion by court duiinq 
trial, S.  v. LeGra~zde. 25; S. v. Col- 

son, 339 ; argument and conduct of 
solicitor or counsel, 8. v. B u r p . ~ s ,  
104: S. e .  Bentleg, 365; nonsuit, S. 
1.. Johnson, 15;  S .  c. Will iams,  127; 
S. 1%. T o o t e n ,  240; S. v. Jtles, 137 ; 
S. v. Swam, 112; 8. v. Btown,  1-45 ; 
S. U .  Burgess, 104 ; S.  v. Hamzltoit, 
93; S. c. Jen7izns, 223; 8. v. 3.1~- 
Dowell, 361; expression of opinion by 
court during charge, 8. v. Williavzs, 
127; 8. v. Watson,  250; S, v. Le- 
G.r.ctndc. 25 ; S. v. Hamm,  444: chargr 
on credibility of witness, S. 2;. Vtt- 
t hell, 328 ; 8. v .  Bhaw, 606 ; charge OII 

contentions of parties, 8. v.  ever^, 
81; S. v .  Thurrington, 608; denial of 
mistrial on ground juror had se r~ed  
as probation officer, H. v. Brool;s, 
390 : solicitor's remark in presentence 
inve\tigation that defendant be jalled 
for protection of society not prejudic- 
lal, S. v. Allison, 623 ; no appeal from 
interlocutory order, 8. v. Lame ,  
620 ; clocketing and form of tran- 
script, S. c. Sgziires, 199; S. z'. Ecccns, 
0 2 :  S. 2;. 3fiiilcheZ1, 523 ; exception to 
admission of evidence, 8. v. V z l -  
7~inzs.  127; 8. G .  Brown, 145; S I, 

IlfcCabc, 461; exception and assign- 
n~ent  of error to charge, S. u. E m s ,  
81; S .  v. JlTes, 137: S. v. Lane, ,139: 
h ,~rn i l~ss  and prejudicial error, S. 27. 

TVz17~arns, 127; S. G. Hef fner ,  597; S. 
c. L e G r a ~ d e ,  25 : S. v. Burgess, 104: 
error relating to one count, S. 7'. 

J~z~f js te t lcr ,  405 : whether error cured 
by rerdict. S. v .  Calloway, 150; post- 
corkriction hearinq. No7an a State, 
618. 

('loss-Examinatio11- Defendant may be 
crowevanliued as  to prior offenqes 
when he takes stand as witness. 8. 
r Brown, 145 ; defendant not denied 
right of confrontation when he has 
opportunity to cross-examine witncsi. 
S v Flowers, 612. 

Cruel and Unusual Punishment--- Bce 
Constitutional Law 5 36 ; sentence of 
one year on plea of guilty to felon- 
ious escape is not, 8. v. Allison, 623. 

('ustomer-Liability of proprietor for 
safety of, Connor v. Thalhinze~s 
Greensboro, 29 ; Brit t  v. Xallurd- 
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Cfrifln, 252; Forrest v. Kress & Co., 
305. 

Tleadly Weapon-Prosecution for as- 
sault with whiskey bottle, S. v. Lane, 
,539. 

1)eath-Father may not recover dam- 
ages for loss of services where minor 
child's death by wrongful act is in- 
stantaneous, Kcndrick v. Cain, 567. 

I )DT Spray Machine - Damage to 
crops by county's use of did not con- 
4titnte a taking of property, Bynun6 
v. Onslow County, 351. 

I )rcl:uatory Judgment Act - Nature 
and grounds of remedy, Ins. Co. *c;. 

f+urety Co., 9. 

nedication-Nature, methods and ele- 
ments of, Wo.ody v. Clayton, 520. 

I )reds -Restrictive covenants, WorrsZl 
v. Royal, 498. 

Deeds of Trust-- See Mortqages and 
Dreds of Trust. 

U ~ f a u l t  .Judgment -- Review of order 
setting aside a default judgment, 
Sawycr v. Sawyer, 400 ; held irregu- 
larly entered in action for payment 
of attorney's fees, Booker v. Porth, 
434. 

I Megation of Legislative Powers- To 
administrative agencies, Lanier o. 
Vines, 208. 

lkmnrrer-Sec Pleadings ; motion to 
strike has effect of a demurrer, Ins. 
Go., v. Surety Co., 9. 

1,emurrer Ore Tenus-May be made 
even in the Court of Appeals to chal- 
lenqe sufficiency of the complaint, 
Rtoclcs v. Thompson, 203. 

1 kpartment of Motor yehiclcs-Rcvoca- 
lion of driver's license was not man- 
datory under G.S. 20-28.1, Tlntlel- 
wood 2j. Bowland, 560. 

IIepuLy Industrial Commissioners - 
Hedgecock v. Frye, 369. 

Iletcrminable Fee--Estate of mortgngce 
or trustee in deed of trust is, Sinlnzs 

Direct Access-Denial of to highway 
constitutes a taking, Realty Co. 2;. 

Highway Comnz., 82. 

Dirt-Obstruction of plaintiff's alley- 
way by dirt, Academy o f  Dance i lrtr  
v. Bates, 333. 

1)iscrirnir~ation-Evidence held insuffi- 
cient to show systematic exclusion of 
grand jurors by race, 8. v. Wriqlft, 
479. 

Disorderly Conduct and Public Drunli- 
cmwss--S. v. TiiZZiams, 312. 

I jistrict Court-Jurisdiction of district 
court to hear divorce actions in A h -  
mancc. County, I n  r e  Holt, 108; hab 
authority to hear uncontested divorce 
action a t  crinliual session, Laws I-. 

Laws, 24:3 ; jurisdiction of Superior 
('onrt ovcr appeals from District 
Courts, Ilumgarner v. Shm'iZl, 173 ; 
jurisdiction of Court of Appeals in 
civil cases appealed from District 
('onrt, Ifumqarner v. SherriZZ, 173 ; 
appe:ll of small claim action from 
nlaqistrate to District Court, Porter 
v. ('ahill, 579. 

Divorce and b1imong;-Jurisdiction, I n  
I e HoZt, 108 ; Laws v. Laws, 243 ; 
separation for statutory prriod. 
La?m v. Laws, 243; alimony without 
divorre, Butler u. Butler, 337 ; enftrrc- 
ing alimony payment, Dunn v. Dr~nrc 
532;  Ring v. Ring, 592; custody and 
support, If i  re Dolt, 108; I n  r e  Cus- 
tody of  Ross, 393; action to set aside 
judgment of absolute divorce for ir- 
rcgularity or excnsable neglect, ~ Z O Y  

r. Laws, 243; indignities to the per- 
son, Ifutler v. Butler, 3.56; contract 
for support of wife may not be cri- 
forcrd by contempt proceedings. 
1)vntc v. Dunn, 532; gainfully em- 
l~loyed husband found in contempt 
for failinq to support estranged ~ ~ i f c ,  
Rin{l 2;. I l k q ,  592. 

1)ouble Jeopardy - Indictnlent must 
fully charge the offense to pmtrct tlt- 
fendilnt from, 8. v. M~DO'UICU, 361. 

Double Office Holding-Duties of jailer 
and deputy sheriff a re  scparnte and 
distinct. lliilkie v. Henderson Gountu. 
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Drainage Canal-Action on contract to 
excavate a drainage canal, Colzstrme 
tion Co. v. Contracting Go., 536. 

Driver's License--Revocation of license 
was not mandatory under G.S. 
20-28.1, Underwood v. Howland, 560; 
intent is not element of operating ti 

motor vehicle while license in  state 
of suspension or revocation, 8. v. 
Tkarrington, 608. 

Drunken Driving-Failure by officer to 
advise defendant of his right to re- 
fuse breathalyzer test does not Ten- 
der test results inadmissible, 8. v. 
McCabe, 237; evidence of defendant's 
intoxication some 50 minutes after 
automobile accident, S. v. Bpear, 255 ; 
employer has duty to prove that em- 
ployee's injuries were occasioned by 
employee's intoxication, Yates v. Da- 
joca Corp., 553 ; while license in state 
of suspension, Underwood v. How- 
land, 560 ; examination of defendant 
as  to his consumption of beer and 
of defense witness a s  to whether de- 
fendant was "stoned," 8. w. Brooks, 
590. 

Dual Employment-Improper findings 
of Industrial Commission that stu- 
dent was dual employee of Univer- 
sity and municipality, Porgay v. 
State University, 320. 

Due Process-Constructive service of 
process must afford due process, 
Coble v. Brown, 1. 

Dying Declaration-Tending to excul- 
pate defendant is subject to  im- 
peachment by the State, 8. v. 8tal- 
naker, 524. 

Easement-Denial of direct access to 
highway constitutes a taking, Realty 
Go. v. Highway Comm., 82 ; negative 
easement must be in writing, Sim 
mons v. Mmton, 308; defendant 
failed to show implied dedication of 
easement through plaintif€'s land, 
Woody v. Clayton, 520. 

Ejectment-To try title, Gates v. Mc- 
Donald, 587. 

Eminent Domain-Nature and extent 

of power, Redevelopment Comm. v. 
Abeyounis, 270; acts constituting a 
taking, Realty Co. v. Highway 
Comm., 82; delegation of power, 
State Ports Authority v. Felt Corp., 
231; taking by housing authority in 
condemnation, Redevelopment Comm. 
v. Abeyounis, 270. 

Employer and Employeesee  Master 
and Servant. 

Escape-8. v. Allison, 623. 

Evidence-Exceptions to admission of, 
see Ctiminal Law 5 162; communica- 
tions between physician and patient, 
Neese v. Neese, 426; relevancy and 
competency of maps in evidence, 
Smith v. Starnes, 192; Prudm 2;. 

Eeemer, 417; Vail v. Bmith, 498; 
nonexpert opinion evidence a s  to 
handwriting, I n  re Wilt of Head. 
575 ; expert medical testimony, Mur- 
rell v. Pools, 584; introduction of ad- 
ditional evidence after jury argu- 
ment, 8. v. Brown, 145; restriction 
of evidence competent for one pur- 
pose but not another, Academy of 
Dance Arts v. Bates, 333; fact that 
trial court considered incompetent 
evidence does not entitle defendant 
to  directed verdict, Pruden v. 
Eeemer, 417 ; testimony of police offi- 
cer as  to a n  accomplice's extra-ju- 
dicial statements is held corrobora- 
tive evidence, S. v. FZowers, 612. 

Exceptions and Assignments of Error- 
Not brought forward in brief deemed 
abandoned, see Appeal and Error § 
45; Criminal Law S 166 ; ineffectual 
when not based upon a clearly stated 
exception, Bost v. Bank, 470 ; are im- 
properly presented and subject to dis- 
missal when included in stenographic 
transcript rather than in appendix to 
brief, 8. v. Jiles, 137; Crosby v. 
Crosby, 398 ; White v. Rester, 410 ; 
Bost v. Bank, 470; 8. v. Mitchell, 
528 ; Buffkin v. Qaslcin, 563 ; Murrell 
v. Poole, 584; Ring v. Ring, 592; S. 
v. Evans, 603. 

Ex Contractu-Allegations that contrac- 
tor failed to protect owner's property 
from the weather states cause of ac- 
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tion ex contractu and not in tort, Financial Responsibility Act-See In- 
Thompson, d Sons v. Hosiery Mills, surance # 80 et seq.; provisions of as- 
347. signed risk plan must be read into 

policy in conjunction with, @ant v. 
Exculpatory Evidence - Defendant's Ins. 76, 

guilt properly submitted to jury de- 
spite, 8. c. Jentclns, 223. Findings of Facts-Appellate review 

Exculpatory Statements-Do not war- 
rant nonsuit when there is contra- 
dictory evidence, 8. v. Cavallam, 412; 
dying declaration tending to excul- 
pate defendant is subject to impeach- 
ment by the State, S. v. Btalnaker? 
624. 

Excusable Neglect - Defendant is en- 
titled to have default judgment set 
aside for, sawyer v. Nawyer, 400; 
order extending non-resident's time 
to file answer for, Mills v. McQuen, 
403. 

Exhaustion of Administrative Remedies 
--Stocks v. Thompson, 201. 

Expression of Opinion-On evidence by 
court, 8. v. LeGrande, 25; 8. v. Ool- 
son, 339; remark of court held not 
expression of opinion, S. v. Williams, 
127 ; by court in stating defendant's 
contentions, 8. v. Watson, 250. 

Expert Testimony-Testimony of phy- 
sician a s  to the duration of an in- 
jury, Murrell v. Poole, 584. 

Express Warranty-There can be 110 

implied warranty when contract of 
sale contains express warranty, Bar- 
nish Co. v. KZein Corp., 431. 

Extra-judicial Confession - Must be 
supported by independent proof of 
the corpus delicti, 8,  v. Hamilton, 
99 ; 8. u. Burgess, 104. 

Federal Employers' Liability Act-Em- 
ployer's duty under the Act; Battley 
u. Railway Co., 384; action by rail- 
road employee against company for 
injuries during employment, Battley 
v. Railway Co., 384. 

Federal Marshall-Defendant's conten- 
tion that State is barred from prose- 
cuting him because State released 
him to custody of held meritless, S. 
v. Lance, 620. 

of, see Appeal and Error $ 28; are 
conclusive on appeal, Ooble v. Brown, 
1 ;  by the Industrial Commission are 
conclusive on appeal when supported 
by competent evidence, William v. 
Board of Edmation, 89; Dunn v. 
Highway Comm., 116 ; on voir dire as 
to voluntariness of defendant's con- 
fession, 8. v. Bentley, 365; control 
over contradictory statements in case 
on appeal, Bost v. Bank, 470; failure 
to except to findings of fact in judg- 
ment, Hagdns v. Redevelopment 
Conzm., 40; Hagins v. TranSit Co., 
61 ; Ragins v. Warehouse Corp., 56. 

First Degree Murder-See Homicide. 

Flight of Accused-Is one circumstance 
of guilt, 8. v. Swain, 112. 

Fog Machine--Damage to crops by 
county's use of mosquito spray ma- 
chine did not constitute a taking of 
property, Bynum v. Onslow County, 
351, 

Foreseeability-In automobile accident 
cases involving child on bicycle, Boyd 
v. Blake, 20. 

Former Jeopardy - Indictment must 
fully charge the offense to  protect 
defendant from, 8. v. McDowell, 361. 

Fragmentary Appeal-Appeal from or- 
der vacating subpma duces tecum 
will be dismissed as fragmentary and 
premature, Ouerall Corp. v. Linen 
Supply, 318. 

Franchise Taxes-Revenue of telephone 
company from interstate communi- 
cations is exempt from franchise 
taxes, I n  re Assessment of Franchise 
Taxes, 133. 

Fraud-Gilliam v. Rufln, 503. 

Frauds, Statute of-Negative easement 
must be in writing, Simmow v, Mor- 
ton, 308. 
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Fraudulent Practices and Transactions 
-By real estate agent, Gilliarn c. 
Ruf/i?l, 503. 

Free Will Baptist Church-Action to 
determine true congregation of, Sercu 
1;. Talker. 124. 

General Assembly-Delegation of legis- 
lative powers to administrative 
agency, Lmier  v. T7ines, 208. 

General Clounty Court-Of Mamame 
County has jurisdiction to try di- 
vorce actions, I n  re Holt, 108. 

Governmental Immunity -Allegations 
that county waived its governmental 
immunity from suit by purchase of 
liability insurance, Wilkie v. Hender- 
son County, 155. 

Governor-State Ports Authority must 
obtain approval of Governor and 
Council of State before condemning 
laud, State Ports Authority 2;. Pelt 
Corp., 231. 

Grand Jurp-Challenge to compositioll 
of, S. v. Wright, 479. 

Guardian-Oral motion in Court of Ap- 
peals that guardian ad  litem be ap- 
pointed for defendant denied in ab- 
sence of evidence that defendant not 
sui juris, Tew v. In$. Go., 94; claim 
for compensation for dependent un- 
der 18 years must be prosecuted by 
guardian or other legal representa- 
tive, Cobb v. Clearing & Graaing, 327. 

Guardian and Ward-Next friend may 
settle rights of his ward, Hagins G. 
Redevelopment Comm., 40 ; Hagiw 
1;. Transit Go., 51; Hagins 0. Ware- 
llolrse Gorp., 56 ; Hagins v. Phipps, 
63. 

Habeas Corpns--Habeas corpus judg- 
ment that petitioner should be dis- 
charged is res judicata on issue that 
he was illegally held in  custody. S. 
v. Lewis, 296; determination of right 
to custody of children, I n  r e  Holt. 
108. 

Handwriting - Genuiness of may be 
proved by nonexpert witness, In  re 
TVill of Head, .575. 

Harmless and Prejudicial Error-In 
criminal cases see Criminal Law § 
167 et seq. 

Highways-Denial of direct access to 
higlnray constitutes a taking, Realty 
C'Q. 2;. Highway Comm., 82. 

Homicide-Definition of, S. v. Hamil- 
ton, 99; presumptions and burden of 
proof, S. v. Calloway, 150; S. v. 
Fowlcr, 438; dying declarations, S. 
v. Atalnaker, 624; sufficiency of evi- 
dence and nonsuit, S. v. Hamilton, 
99; S. 1;. Jenkins, 223; S. v. Coho%, 
339; S. v. Ca~allaro, 412; S. v.  Prye, 
342 ; proof of self-defense, S. v. Callo- 
way. 150; instructions on manslaugh- 
ter, A. v. Frye, 542; less degree of 
crime, 8. v. Stalnaker, 524; homicide 
by fire, S. v. Stalnaker, 524. 

I-Iospital and Medical Expenses-Do 
not constitute compensation under 
Workmen's Compensation Act, dsh- 
lcg 2;. Rent-A-Car, 171. 

Hospitals - County commissioners au- 
thorized by statute to select sites for, 
Jones v. Hospital, 33. 

Hot Asphalt-Action for injury caused 
by hot asphalt, Einlqi 2;. Honey- 
ctctt, 441. 

IIousing Authority - Action to cancel 
bid bond for construction of public 
housing. Construction Go. v. Housing 
A~~thority, 181 ; a redevelopment com- 
mission has linited power of eminent 
domain, Redenelopment Comm 1;. 

S beyounis, 270. 

Husband and Wife-Findings by Indus- 
trial Conlmission that man and wo- 
man liring together as husband and 
TT-ife entitles wife to award of com- 
l)ensation, Green v. Construction Co., 
300 : gainfully employed husband 
found in contempt for failing to sup- 
port estranged wife, Ring v. Rilzg, 
392. 

Illegitimate Child - Presumption that 
illegitimaw child is wholly depend- 
ant for support on deceased employee, 
H e m t i  v. Garrett, 234. 

Immunity - Allegations that county 
~vaired its governmental immunity 
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from suit by purchase of liability in- 
surance, Wilbie v. Henderson County, 
155. 

Impeachment - Evidence that  State's 
witness would lose welfare payments 
if she failed to testify for the State 
held properly excluded, 8. v. Fowler, 
438; dying declaration tending to ex- 
culpate defendant is subject to  im- 
peachment by the State, 8. v. Stal- 
raker, 524. 

Implied Consent-Failure by officer to  
advise defendant of his right to re- 
fuse breathalyzer test does not ren- 
der test results inadmissible, S. v. 
HcCabe, 237. 

Implied Warranties-There can be no 
implied warranty when contract of 
sale contains express warranty, Var- 
nish 00. v. Klein Corp., 431. 

Imprisonment--Cruel and unusual pun- 
ishment see Constitutional Law s 36 ; 
separate judgments imposing sen- 
tences of imprisonment result in  con- 
current sentences, 8. v. Huffstetler, 
405 ; one year sentence on defendant's 
plea of guilty of felonious escape 
within statutory maximum, 8. v. Al- 
lison, 623. 

Incriminating Evidence - Defendant's 
bloody clothing held admissible in 
evidence, 8. v. Colson, 339. 

Independent Contractor-Wrecker ser- 
vice is agent of stranded motorist, 
Pollocb v. Chwrolet Go., 377. 

Indictment and Warrant - Cbarge of 
crime, 8. v. Lane, 539; S. v. Bramh, 
279 ; amendment, 8. v. Williams, 312 ; 
bill of particulars, S. v. YoCabe, 461: 
variance between averment and 
proof, S. v. McDowell, 361; indict- 
ment in crime against nature prosecu- 
tion need not name defendant's par- 
ticipant, 8. v. Stokes, 245. 

Indigent Defendant-Belated appeal of 
indigent defendant heard by Court 
of Appeals, S. v. Squires, 199 ; motion 
for continuance made by indigent's 
attorney ten minutes after appoint- 
ment was improperly denied, 8. a. 

Braxton, 407 ; indigent defendant has 
no statutory right to request psychia- 
tric examination to determine his 
mental capacity, 8. v. Cavallaro, 412. 

Indignities to the Person-Action for 
alimony without divorce based upon, 
Butler v. Butler, 356. 

Industrial Commission-See Master 
and Servant. 

Infants-See Children ; next friend of 
adult plaintiff held to have authority 
of next friend of infant and may ne- 
gotiate and settle rights of ward, 
ITagins 2;. Phipps, 63; Hagina v. Re- 
development Comm., 40; Hagins v. 
Transit Go., 51; Hagins v. Warehouse 
Corp. ,  56. 

Injunctive Relief-Land owner's at- 
tempt to restrain construction of hos- 
pital. Jones v. Hospital. 33. 

Instantaneous Condemnation-Redevel- 
opment Comm. v. Abeyounis, 270. 

Instructions-See Criminal Law Iff 111 
to 122 ; reTiew of instructions on ap- 
peal see Criminal Law 5 163, $ 168 ; 
on less degree of crime, see Burglary 
and Unlawful Breakings § 6 ;  Crim- 
inal Law s 115 ; Robbery 5 5; in au- 
tomobile accident cases see Automo- 
biles G 90; applying law to evidence, 
Tate v. Colding, 38 ; failure to charge 
jury on involuntary manslaughter in 
homicide prosecution held not error 
in absence of evidence in support 
thereof, S. v. Hamilton, 99; instruc- 
tion on defendant's burden of proof 
of self-defense held prejudicial, S. v. 
Calloway, 150 ; 8. v. Weaver, 436; 
trial court's refusal to instruct jury 
as to statutory duty of coroners is 
proper, 8. v. Colsolz, 339; instruction 
that jury should scrutinize testimony 
of accomplice with care and caution 
held without error, S. v. Mitchell, 
528; 8. v. Fowler, 549; S. v. Shaw, 
606 ; duty of court in homicide prose- 
cution to instruct jury as to proxi- 
mate cause, S. v. Frge, 542; defend- 
ant in civil action not prejudiced by 
instruction requiring finding of neg- 
ligence beyond a reasonable doubt 
rather than by greater weight of evi- 
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dence, Buffkin v. Gaskin, 563; evi- 
dence of larceny of automobile re- 
quired instruction relating to recent 
possession of stolen property, S. v. 
Jetton, 567; instruction relating to 
testimony of interested witness, I n  r e  
Will of Head, 575; instruction of 
court in referring to the "will" and 
not the "codicil", I n  re  Will of 
Honeycutt, 595 ; instruction in church 
controversy case erroneous in impos- 
ing improper burden of proof, Law- 
rence v. Stephenson, 600; instruction 
in prosecution for driving while li- 
cense in state of suspension is held 
a misconstruction of defendant's con- 
tentions, S. v. Tharrington, 608. 

Iusul~t ing Negligence - I n  automobile 
accident cases see Automobiles. 

Insurance-Control and regulation in 
general, Lanier v. Vines, 208; right to 
proceeds where beneficiary causes 
death of insured, Tew v. Ins. Co., 94; 
assigned risk insurance, Grunt v. Ins. 
Go., 76; cancellation of liability in- 
surance, Grant v. Ins. Co., 76; settle- 
ment of certain claims not waiver of 
defense of non-coverage as  to other 
claims, Ins. Co. v. Suretv Co., 9 ;  
complaint seeking recovery against 
two insurers upon policies separately 
issued is demurrable, Robertson v. 
Ins. Co., 122. 

Insurance Agent-Revocation of license 
of by Commissioner of Insurance, 
Lanier v. Vines, 208; assault upon 
customer by agent is within course 
and scope of employment, C1emmon.s 
v. Ins. Co., 215. 

Interlocutory Order-No appeal as  a 
matter of right from interlocutory 
order in criminal case, S. v. Lance, 
620. 

Intersection Collision - See Automo- 
biles. 

Interstate Commerce-Revenue of tele- 
phone company from interstate com- 
munications is exempt from fran- 
chise taxes, I n  re  Assessment of 
Franchise Tames, 133. 

Inter Vivos Trust-Power of settlor to 
modify, Rtarling v. Taglor, 287. 

Intoxicating Liquor-Sufficiency of evi- 
dence on charge of illegal possession, 
8. w. Jiles, 137; failure by officer to 
advise defendant of his right to re- 
fuse breathlyzer test does not render 
test results inadmissible, S. v. Mc- 
Cabe, 237 ; evidence of defendant's in- 
toxication some 50 minutes after an- 
tomobile accident, S. v. Npear, 255.; 
offense of public drunkenness is 
within jurisdiction of justice of the 
peace, 8. v. William, 312; employer 
has duty to prove that employee's in- 
juries were occasioned by employee's 
intoxication, Yates v. Hajoca Gorp., 
553; examination of defendant a s  to 
his consumption of beer and of de- 
fense witness a s  to  whether defend- 
ant  was "stoned", S. v. Brooks, 590. 

Invitee - Liabilitg of proprietor for 
safety of invitee, Connor v. Thal- 
lzimers Greensboro, 29; Britt v. Ma& 
lard-Grifln, 252; Forrest v. Kress & 
Co., 305. 

Involuntary Confession-Use of to in- 
validate plea of guilty, 8. v. Wkite, 
219. 

Involuntary Manslaughter-See Hmni- 
cide. 

Irrigation Pond -Action for child's 
death by drowning in, McLean 2;. 

Ward, 572. 

Irrerocable Inter Vivos Trust-Ntarl- 
ing v. Taybr, 287. 

Issues-Where pleadings raise only an 
issue of law, motion for trial by jury 
is properly denied, Bost v. Bank, 470. 

Jail  and Jailers-Duties of jailer and 
deputy sheriff separate and distinct 
and person may not act in both ca- 
pacities, Wilkie v. Henderson Countg, 
155. 

Judgment by Default-Review of order 
setting aside, Sawyer v. Sawyer, 400; 
Zum v. Ford, 494; held irregularly 
entered in action for payment of at- 
torney's fees, Booker v. Porth, 434. 

Jud,gnents-Review of on appeal see 
Appeal and Error O 26; modification 
and correction in trial court, H ~ i m  
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w. Redevelopment Comm., 40; judg- 
ment by default, Booker w. Porth, 
434 ; Hi1Z.s v. McCuen, 403 ; Sawyer 
v. Sawyer, 400; Zum a. Ford, 494; 
habeas corpus judgment res judicata 
a s  to defendant's identity in subse- 
quent trial, 8. v. Lewis, 296. 

Judges-Trial before without a jury, 
Construction 00. w. Housing Author- 
ity, 181; Watts w. 8upt, of Building 
Inspection, 292. 

Jury-Trial before judge without a 
jury, Construction 00. v. Housing Au- 
thority, 181; Watts v. Supt. of Build- 
ing Inspection, 292 ; evidence held in- 
sufficient to  show systematic exclu- 
sion of grand jurors by race, 8. v. 
Wright,  479. 

Jury View-At scene of automobile col- 
lision, Toler v. Brink's, 316. 

Justice of the Peace-Offense of public 
drunkenness is within jurisdiction of, 
8. v. Williams, 312. 

Lapsus Lingure - Solicitor's argument 
to  jury held mere lapsus linguze, S. 
v. Bentley, 366. 

Larceny-S. v. Brown, 145; S. v. Jet- 
ton, 567 ; S. u. Evans, 603 ; S. v. Bum- 
pus, 614; 8. w. Burgess, 142. 

Leading Questions - Allowance cf 
within trial court's discretion, S, v. 
Fowler, 438. 

L e a s e A n  option in a lease which 
gives lessee the right to purchase at  
any time before expiration of lease is 
a continuing offer to sell, Speedways 
v. Aman, 227. 

Legislative Powers-Delegation of by 
General Assembly to administrative 
agencies, Lanier v. Vines, 208. 

Liability Insurance - Allegations that 
county waived its governmental im- 
munity from suit by purchase of, 
Wilkie v. Henderson County, 156. 

Libel-Allegations that plaintiff was 
wrongfully discharged and prevented 
by libel from securing similar em- 
ployment, H e n d v i ~  u. Alsop, 422. 

License - Revocation of insurance 
agent's license by Commissioner of 
Insurance, Lanier v. Vines, 208. 

Lien-Effect of notice of lis pendens 
upon land, Booker w. Porth, 434. 

Limitation of Actions-Accrual of ac- 
tion upon breach of warranty of fit- 
ness of tobacco curer, Lewis v. Oil 
Co., 570. 

Lineup-S. v. Williams, 127. 

Liquor-Operating automobile contain- 
ing nontaxpaid liquor is prima facie 
evidence of guilt of illegal possession 
and transportation, AS'. v. Files, 137. 

Lis Pendens-Filing of notice of does 
not apply in action for personal judg- 
ment for payment of money, Booker 
v. Porth, 434. 

Loss of S e r v i c e F a t h e r  may not re- 
cover damages for where minor 
child's death by wrongful act is in- 
stantaneous, Rendriok v. Cain, 557. 

Lunch Hour-Employee's injury on em- 
ployer's parking lot during lunch 
hour is compensable under Compen- 
sation Act, Harless v. Flynn, 448. 

Magistrate-Appeal of small claim ac- 
tion from to District Court, Porter 
v. Cahill, 679. 

Mandamus-To compel performance of 
ministerial act required by law, 
Stocks v. Thompson, 201. 

Jlanslaughter-See Homicide. 

Map-Introduction of maps or parol 
evidence of monuments or natural 
boundaries in trespass action, Smith 
v. Starnes, 192 ; map ordinarily in- 
admissible as  substantive evidence, 
Pruden u. Keemer, 417; Vail w. 
Smith, 498. 

Marriage-Validity and attack, Green 
v. Construction Co., 300. 

Master and Servant-Wrecker service 
is agent of stranded motorist and not 
an independent contractor, Pollock 2;. 

Chezjrolet Co., 377; liability of em- 
ployer for injuries to  third persons, 
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Clemmons v. Ins. Co., 215 ; construc- 
tion and application of Federal Em. 
ployees' Liability Act, Battley w. Rail- 
way Co., 384; dual employments, 
Forgay w. University, 320 ; injuries 
cornpensable, Harless v. Flynn, 448; 
Williams v. Board of Education, 90 ; 
employer must prove employee's in- 
toxication, Yates v. Hajoca Corp., 
553 ; negligence of fellow employee, 
Harless v. Flynn, 448; injuries while 
on way to or from work, Williams w. 
Board of Education, 89; Yates w. Ha- 
joca Corp., 553; computation of aver- 
age weekly wage, Cobb w. Clearing 
and Grading, 327; review of award 
for change of condition, Hedgecock 
2;. Prye, 369; persons entitled to pay- 
ment, Hewett v. Garret, 234; Green 
v. Construction GO., 300; nature and 
extent of jurisdiction of Industrial 
Comm., Mitchell v. Board of Educa- 
tion, 373 ; Ashley 2;. Rent-A-Car, Inc., 
171 ; Hedgecock u. Frye, 369 ; action 
against third person tort-feasor, 
Jackson v. Jones, 71; Harless w. 
Plynn, 448; filing of claim, Cobb w. 
Clearing & Grading, 327 ; prosecution 
of claim, Green v. Construction Co., 
300; agreement for payment of com- 
pensation approved by Commission is 
as  binding as order of Commission, 
Hedgecock v. Frye, 369 : rwiew in Su- 
perior Court, Green v. Constructio?~ 
Go., 300; Etheridge v. Butler, 582; 
Hall v. Milling Co., 350 ; review in ap- 
pellate courts, Williams v. Board of 
Education, 89; Porgay v. State U?zi- 
vwsity, 320 ; ill itchell v. Board of Ed- 
ucatiom, 373; costs and attorneys' 
fees, Salmon8 v. Lumber Co., 3W; 
Ashleg v. Rent-A-Car, Inc., 171. 

Medical and Hospital Expenses-Do 
not constitute compensation under 
Workmen's Compensation Act, Ash- 
leu v. Rent-A-Car, 171. 

Medical Expert Testimony-Testimony 
of physician as to duration of an in- 
jury, Murrell w. Poole, 684. 

Mental Incapacity-Indigent defendant 
has no statutory right to request psy- 
chiatric examination to determine his 
mental capacity, S. v. Cavallaro, 412 ; 

action to rescind sale of stock on 
grounds of, Neese v. Naese, 426. 

Meritorious Defense - Setting aside 
judgment by default upon a showing 
of, Sawyer v. S w y e r ,  400. 

Xinors-See Children. 

Jiirauda v. Arizona-Inapplicable to re- 
trial of case originally tried before 
effective date of decision, 8. v. 
Branch, 279 ; 8, v. Lewis, 296. 

Misjoinder of Parties and Causes-De 
murrer for, see Pleadings 5 18. 

Jlistrial-Motion for on ground that 
juror had served as  a probation 0%- 
cer, S. v. Brooks, 590. 

Jlonuments-Introduction of maps or 
par01 evidence of monuments or nat- 
ural boundaries in trespass action, 
Smith v. Starnes, 192. 

Mortgages and Deeds of Trust-Simms 
ti. Ilawbins, 168. 

Nosquito Spray Machine--Damage to 
crops by county's use of did not con- 
stitute a taking of property, Bunurn 
v. Onslow County, 351. 

Jlotions-For judgment on the plead- 
ings see Pleadings; to nonsuit in 
criminal cases see Criminal Law 5 
104 et seq.; in civil cases see Trial 
8 19 et seq. ; motion to vacate is in- 
effectual as  remedy to challenge a p  
pointment of next friend, Hagins v. 
Redevelopment Comm., 40 ; Hagins w. 
Transit Co., 51; Hagins w. Ware- 
house Corp., 56; to strike on ground 
that answer does not allege legal d e  
fense, Ins. Go. 2;. Surety Co., 9 ;  to 
set aside verdict, Paper Co. v. Multi- 
Ply Corp., 164 ; to set aside judgment 
of absolute divorce for excusable neg- 
lect, Laws v. Laws, 243; to introduce 
additional evidence, S. v. Bentley, 
3% ; to offer additional evidence be- 
fore Industrial Commission is ad- 
dressed to discretion of Commission, 
Green v. Con8truction Co., 300; for 
rehearing before Industrial Commis- 
sion for newly discovered evidence, 
Hall v. Milling Co., 380; to suppress 



N.C.App.1 WORD AND PHRASE INDEX. 679 

admission of clothing worn by defend- 
an t  a t  time of crime, S. v. McCabe, 
461 ; motion for a bill of particulars 
is properly denied when State intro- 
dwes no surprise evidence, 8. v. Mc- 
Cabe, 461; for removal for conveni- 
ence of witness, McLeod v. McLeod, 
396 ; order denying motion for change 
of venue is not appealable a s  matter 
of right, S. v. Henry, 409; for con- 
tinuance made by indigent defend- 
ant's attorney ten minutes after ap- 
pointment held improperly denied, 8. 
v. Braxton, 407; for continuance due 
to illness of Slate's witness is proper, 
8. v. Cavallaro, 412; for continuance 
denied where inclusion of criminal 
case on trial calendar constitutes no- 
tice, 8. *. Fowler, 546; defendant's 
motion for separate trial properly de- 
nied, b'. v. McCabe, 461; for mistrial 
on ground that juror had served as  a 
probation officer, S. v. Brooks, 590: 
where pleadings raise only an issue 
of law, motion for trial by jury is 
properly denied, Bost v. Bank, 470; 
to quash constructive service of 
process on resident motorist, Coble 
v. Brown, 1 ;  to quash indictment on 
ground that Negroes were systematic- 
ally excluded frorn grand jury, 8. *. 
Wright, 479; oral motion in Court of 
Appeals that guardian ad litern be 
appointed for defendant denied in 
absence of evidence that defendant 
not sui juris, Tew v. Ins. Co., 94; all 
motions in Court of Appeals must be 
made in writing, S. v. Lynch, 248. 

Motor Vehicles Department - Revoca- 
tion of driver's license was not man- 
datory under G.S. 20-28.1, Under- 
wood v. Howland, 560. 

Motor Vehicle Financial Responsibility 
Act-See Insurance 80 e t  seq. ; pro- 
visions of Assigned Risk Plan must 
be read into policy with Financial 
Responsibility Act, Grant v. Ins. Co., 
76. 

Municipal Corporations-Improper find- 
ings of Industrial Commission that 
student was dual employee of Uni- 
versity and municipality, Fwgay v. 
State University, 320; purpose of 

Urban Redevelopment Act, Redevel- 
opment Qomm. v. 6%iZford County, 
312. 

Satural Boundaries - Introduction of 
maps or par01 evidence of monu- 
ments or natural boundaries in  tres- 
pass action, Smith u. Btarnes, 192. 

Kegative Easement-Must be in  writ- 
ing, Simmons v. Morton, 308. 

Negligence - I n  automobile accident 
cases see Automobiles ; negligence de- 
fined, Forrest v. Kress & Co., 305; 
R. R. (70. v. Dmkery, 195; proxi- 
mate cause and foreseeability, Kin- 
ley v. Honeycutt, 441; contributory 
negligence of minors, Mitchell v. 
Board of Education, 373; pleadings 
in negligence actions, Bynum v. Om 
slow County, 351; Kinley v. Honej- 
elctt, 441; presumptions and burden 
of proof, Battley v. Railmay Co., 384 ; 
Wilson v. Lee, 119; nonsuit for con- 
tributory negligence, Wilson v. Dunn 
Co., 65; Pollock v. Ghevrolet Co., 
377 ; Bufflcin v. Gaskin, 563 ; Williams 
v. Hall, 508; not negligence to main- 
tain unenclosed irrigation pond, Mc- 
Lean v. Ward, 572; duties and lia- 
bilities to invitees, Connor v. Thal- 
himers Gremsboro, 29; Britt v. Mal- 
lard-Grifin, 252; Forrest I;. Eress & 
Co., 305 ; sflciency of evidence and 
nonsuit in actions by invitees, Brilt 
Q. Mallard-GriRn, 252; Forrest v. 
Kress & Co., 305; Connor v. Thal- 
himers Greensboro, 29 ; action to set 
aside judgment by default and in- 
quiry on ground of attorney's negli- 
gence, Cum v. Ford, 494. 

Segroes-Evidence held insufficient to 
show systematic exclusion of grand 
jurors by race, S. v. Wright, 479. 

Newly Discovered Evidence - Motion 
for rehearing before Industrial Com- 
mission for, Hall v. Milling Co., 380. 

Next Friend - Appointment of next 
friend for uncooperative litigant, Ha- 
gins v. Redevelopment Comm., 40; 
Hagins v. Transit Co., 51; Hagins a. 
Warehouse Coq., 56; next friend 
may settle rights of his ward, Ha- 
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gins v. Redavelopment Comm., 40 ; 
Hagins v. Transit Co., 51 ; Hagins v. 
Warehouse Corp., 56 ; settlement by 
next friend of ward's interest with- 
out court approval is invalid, Hagins 
v. Phipps, 63; when paternity of chil- 
dren is a t  issue in workmen's com- 
pensation case, the widow of d e  
ecased may not be appointed as next 
friend of her minor children, Cobb u. 
Clearing & Grading, 327. 

Non-resident Motorist-Statute allow- 
ing service of process on provided op- 
portunity of defense, Mills v. Yc- 
Cuen, 403. 

Eontaxpaid Liquor-Operating automo- 
bile containing is prima facie evi- 
dence of guilt of illegal poesession 
and transportation, 8. v. Jilt%, 137. 

S. C. State Ports Authority-Must ob- 
tain approval of Governor and Coun- 
cil of State before condemning land, 
State Ports Authority 0. Pelt Corp., 
231. 

X. C. Workmen's Compensation Act- 
See Master and Servant. 

Kotice--Of appeal to be given within 
10 days from date of judgment, Dunn 
v. Highway Comm., 116; necessity 
for notice, Hagins v. Redevebpment 
Comm., 40 ; Angle v. Black, 36 ; Dunn 
v. Highway Comm., 116; Laws v. 
Laws, %3; contention that case not 
properly calendared for trial because 
of lack of notice, Bost v. Bank, 470; 
inclusion of criminal case on trial 
calendar constitutes notice to defend- 
ant, S. v. Fowler, 546. 

Obstructions - Of plaintiff's alleyway 
warrants nominal and punitive dam- 
ages in trespass action, Academy of 
Dance Arts %. Bates, 333. 

Opinion Evidence-As to speed of auto- 
mobile, see Automobiles 5 46. 

Option-In a lease which gives lessee 
the right to purchase a t  any time be- 
fore expiration of lease is a continu- 
ing offer to  sell, Speedways v. Aman, 
227. 

Parent and Child-Father may not re- 
cover damages for loss of services of 

child where child's death by wrong- 
ful act is instantaneous, Eendrdck v. 
Cain, 557. 

Parking Lot-Employee's injury on em- 
ployer's parking lot during lunch 
hour is compensable under Compen- 
sation Act, Warless v. Flynn, 448. 

Parking or Stopping on Highway-See 
Automobiles. 

of Children-When paternity 
of children is a t  issue in workmen's 
compensation case the widow of de- 
ceased may not be appointed as  next 
friend of her minor children, Cob0 v. 
Glea9ing & Grading, 327. 

Parol Evidence-Of monuments or nat- 
ural boundaries in trespass action, 
Nmith v. Starnes, 192. 

Parties - Demurrer for misjoinder of 
parties and causes of action, Robert- 
mn v. Ins. Co., 122; Thompson & 
Sons v. Hosiery Mills, 347; father 
may not maintain action for wrong- 
ful death of minor child, Kmdrick u. 
Cain, 557 ; findings held to authorize 
appointment of next friend for adult 
plaintiff, Hagins v. Redevelopment 
Comm., 40; Commissioner of Insur- 
ance real party to enforce collection 
of civil penalty, 8. v. Vines, 208. 

Patron-Liability of proprietor for saf- 
ety of, Connor v. Thalhimers G r e w -  
boro, 29; Britt v. Mallard-Crifin, 
262; Forrest u. Kress & Co., 305. 

Payment-The term "to pay" defined, 
Porgay v. State University, 320. 

Penalties-Civil penalty imposed under 
insurance laws payable to State Trea- 
surer, 8. a. Vines, 208. 

Physician-Patient Relationship - No 
waiver of in  action to rescind sale of 
stock, Neese v. Neese, 426. 

Physicians and Surgeons-Testimony of 
physician as  to duration of an injury, 
Muwell v. Poole, 584. 

Pleadings-Primary function of plead- 
ing outlined, Jackson u. Jones, 71; 
judge may extend time to dle an- 
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swer, Mills v. McCuen, 403; counter- 
claims and cross-actions, Thompson & 
Sons w. Hosiery Mills, 347; verifica- 
tion of answer, Booker v. Porth, 434; 
office and effect of demurrer, Wilkie 
v. Henderson County, 155; Under- 
wood v. Howland, 560; Bynum v. 
OnsZow County, 351 ; "speaking" de- 
murrer, Willcie v. Henderson. County, 
155; demurrer for misjoinder of 
parties and causes of action, Robert- 
son w. Przs. Co., 122; Thompson d 
Sons v. H o s i e r ~  Mills, 347 ; GiZliam v. 
Ruffitfin, 503 ; motions for judgment on 
the pleadings, Bercy v. Walker, 124; 
defective cause of action may not be 
cured by amendment, Kendrick v. 
Cain, 557; allegations setting up in- 
effectual defense properly stricken, 
Ins. Co. o. Surety Co., 9 ;  practice of 
reading pleadings to jury is deter- 
mined by trial court's discretion, 
Jackson v. J,ones, 71 ; Wilkie v. Hen- 
derson Oounty, 155 ; where pleadings 
raise only an issue of law, motion for 
trial by jury is properly denied, Bost 
v. Bunk, 470. 

Plea in -4batement-In husband's ac- 
tion for divorce, McLeod v. MeLeo&, 
396. 

Plea in Bar-Of statute of limitations 
in action for explosion of tobacco 
curer, Lewis v. Oil Co., 570. 

Plea of Guilty-Use of involuntary con- 
fession to invalidate, 8. v. White, 
219; there is a presumption that de- 
fendant authorized his attorney to 
enter a plea of guilty, 8. v. Aber- 
nathy, 625. 

Plea of Not Guilty-Effect of in homi- 
cide prosecution, 8. v. Frye, 542. 

Plea of Insanity-Indigent defendant 
has no statutory right to request psy- 
chiatric examination to determine his 
mental capacity, S. v. Cavallaro, 412. 

Police L i n e - u p s .  v. Williams, 127. 

Pond - Action for child's death by 
drowning in defendant's irrigation 
pond, McLean v. Ward, 572. 

Ports Suthority-Must obtain approval 

of Governor and Council of State be- 
fore condemning land, Rtate Ports 
Authority v. Felt Corp., 231. 

Post-conviction Hearing-Plea of invol- 
untary confession to invalidate plea 
of guilty, 8. 2;. White, 219; no appeal 
lies from post-conviction review, re- 
view being available only by certio- 
rari, NoZan v. Btate, 618. 

Power of Attorney-Cancellation of au- 
tomobile insurance policy by prem- 
ium finance agency under, Grunt v. 
Ins. Co., 76. 

Power-radial Saw - Loss of invitee's 
hand held not due to defendant's neg- 
ligence in maintaining, Britt v. Mal- 
lard-Griffin, 252. 

Prejudicial Error-In criminal cases 
see Criminal Lam $ 167 et seq. 

Prejudicial Statements-Testimony of 
police officer as  to an accomplice's ex- 
tra-judicial statements is held corro- 
borative evidence, 8. v. Flowers, 612. 

Preliminary Hearing - Defendant not 
entitled to counsel at, 8. v. Bentley, 
363. 

Premises-Identification of in burglary 
and larceny indictment, 8. v. Burgess, 
142; S. v. Branch, 279; 8. v. Mc- 
Dowell, 361. 

Premium Finance Agreement-C'ancel- 
lation of automobile insurance policy 
by premium finance agency under 
power of attorney, Grant v. Ins. Co., 
76. 

Presumptions-Presumption that pub- 
lic officials will exercise their duties 
in good faith, Jolzes v. Hospital, 33; 
no presumption of negligence from 
mere fact of injury, Wilson v. Lee, 
119; presumption arising from un- 
lawful possession and transportation 
of intoxicating liquor, 8. v. Jiles, 
135 ; arising from intentional killing 
with deadly weapon, 8. v. Calloway, 
130 ; 8. v. Werner, 436 ; that motorist 
on servient street will yield to mo- 
torist on dominant street, TayZor v. 
Combs, 188; that illegitimate child 
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is wholly dependent for support on Public Drunkenness - Offense of is 
deceased employee, Hezoett v. Gay- within jurisdiction of justice of the 
rett, 234; that defend- peace, k. v. Williams, 312. 
ant anthorized his attorney to enter 
a plea of g~~i l ty ,  s. 2;. Abernathy, 625 ; 
statute is presumed constitutional, Public Housing Authority-Action to 
Lamier I;. Vines, 208. cancel bid bond for construction of 

Pretrial Examination-See Bill of Dis- 
covery. 

Primitive Baptist Church-,4ction to de- 
termine the true congregation of, 
Lawrence v. Stephenson, 600. 

Principal - Eridence of defendanr's 
guilt as in robbery prosecution, S. ?;. 

McCabe, 461. 

Principal and Agent-Proof of agencr, 
Simnzons v. Mortot~, 308. 

Principal and Surety-Bonds for pub- 
lic construction, Construction Co. s. 
Housing Authority, 181. 

Prior Convictions - Cross-examination 
with respect to, 8. v. Brown, 145; S. 
v. Branch, 279. 

Probation O6cer--Motion for mistrial 
on ground that juror had served ns, 
S. 2;. Brooks, 590. 

Process-Service on nonresidents in ac- 
tions to recover for negligent opera- 
tion of automobile in this State, 
CobZe v. Brown, 1 ;  statute allowing 
service of process on non-resident mo- 
torist provides opportunity for de- 
fense, iMills v. McCum, 403. 

public housing, Construction 00. G. 
H,ousing Authority, 181 ; a redevelop- 
ment commission has limited power 
of eminent domain, Redevelopment 
Conzm, v. Bbeyounis, 270. 

Public Officers-Presumption that pub- 
lic officials will discharge their duties 
in good faith, Jones v. Hospital, 33. 

Quashal-Motion to quash constructi~e 
service of process on resident motor- 
ist, Coble v. Brown, 1 ;  motion to 
quash indictment on ground that 
Negroes were systematically excluded 
from grand jury, 8. v. Wright, 479. 

Quieting Title-Action for, Vail v. 
Smith, 498. 

Races - Evidence held insufficient to 
show systematic exclusion of grand 
jurors by race, S. a. Wright, 479. 

Railroads-Injury to driver in crossing 
accident, R. R. Company v. Dockery, 
1%; action by railroad employee 
against company for injuries during 
employment, Battley v. Railway Co., 
384. 

Real Estate Agent-Action for fraudu- 
lent practices, Cjilliam v. Ruffin, 503. 

proper Lookout-In automobile acci- Real Property-Waiver of statntory re- 
dent cases see Automobiles. quirement of bond in action for re- 

covery of, Gates v. McDonald, 587. 
Proprietor-Liability of for safety of 

customer or invitee, Cowor v. Thai- Recent POSS~SS~OU of Stolen Property- 
l~imers Gremsboro, 29 ; ~ d t t  21. ,@ale Evidence of larceny of automobile re- 
Zard-mifJin, 252; Forrest v. ~ r e s s  & quired instruction relating to, 8. v. 
Co., 305. Jetton, 567. 

Proximate Canse-Duty of court in Record-Exceptions and assignments of 
homicide prosecution to instruct jury error are im~ro~erlY' Presented and 
as  to, S. v. Frye, 542. subject to dismissal when included in 

stenographic transcript rather than 
Psychiatric Examination-Indigent de- in appendix to brief, S. v. Jiles, 137; 

fendant has no statutory right Lo re- Crosby v. Orosbg, 398; White u. 
quest to determine his mental ca- Hester, 410; Bost 9. Balzk, 470; S. 1;. 
pacity, S. v. Cavallaro, 412. Mitchell, 628; Buffkh  v. Qaskin, 
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563 ; Yurrell v. Poole, 584; Riwg v. 
Ring, 692; 8. v. Beans, 603; on ap- 
peal must be docketed within 90 days 
after date of judgment, Smith v. 
Xtames, 192 ; S. v. Squires, 199 ; ap- 
peal mill be dismissed where appel- 
lant dockets record of appeal 153 
days after judgment, Williams a. 
Willianzs, 446; authority of trial 
judge to extend time for docketing 
record on appeal in Court of Appeals, 
Smith v. Stanzes, 192; Court of Ap- 
peals can judicially know only what 
appears of record, In r e  Sale of Land 
of Warrick, 387; statement of case on 
appeal is not required as part of the 
record on appeal, Bost v. Ban74 470. 

Redevelopment Commission-Has lim- 
ited power of eminent domain, Rede- 
velopment Cornm. v. Abeyounis, 270 ; 
income producing proper@ of is sub- 
ject to ad valorem taxes, Redevelop- 
melzt Comm. v. Guilford County, 512. 

Reference-Vail v. Smith, 498. 

Religious Societies and Corporations- 
Bction to determine true congrega- 
tion, Sercy u. Walker, 124 ; Lawrence 
v. Stephenson, 600. 

Resident Motorist - Constructire ser- 
 ice of process on resident motorist 
who has left State, Coble v. Brown, 1. 

Resisting Arrest-Right of defendant 
to resist arrest without warrant, X. 
v. Wright, 479. 

Res Ipsa Loquitur-Inapplicable to im- 
pose liability upon store owner for 
injuries to invitee, Connor a. Tlzal- 
7zinzevs Greensboro, 29. 

Res Judicata-Habeas corpus judgment 
that petitioner should be discharged 
is res judicata on issue he mas il- 
legally held in custody, S. a. Lewis, 
296. 

Restrictive Covenants-Action to en- 
join violation of in a subdirisiou, 
TVorrelZ v. Royal, 489. 

Revocation of Driver's License-Was 
not mandatory under G.S. 20-28.1, 
U?zderwood v. Howland, 560 ; intent 

is not element of operating a motor 
rehicle while license in state of sus- 
pension or revocation, S. v. Tharriw- 
ton, 608. 

Right of Confrontation-Defendant not 
denied right when he has opportunity 
to cross-examine witness, S. v. P b w -  
ers, 612. 

Right to Counsel-See Constitutional 
Lam $ 32. 

Right to Speedy Trial-Defendant not 
denied right by contin~ance for ill- 
ness of State's witness, 8. v. Cav- 
allaro, 412. 

Robbery-#. v. LeGrande, 25; S. v. 
UcCabe, 461; 8. v. Hanzm, 444. 

Sales - Express Warranties, Varnish 
Co. v. Klein Corp., 431; implied 
warranties, Lewis v. Oil Co., 570 : 
action by seller to recover purchase 
price, Paper Go. v. Multi-Ply Corp., 
164. 

Salesman-Injury of in automobile ac- 
cident between home and office is 
compensable, Yates v. Hajoca Corp., 
553. 

School Bus Accident-Industrial Com- 
mission has authority to hear claims 
against county board of educatiou 
arising out of, Yitchell v. Board of 
Educatiolz, 373. 

Schools-County conmissioners may 
lely tax without vote of people io 
supplement teachers' salaries, Harris 
v. Board of Cornmissio$zers, 258; lia- 
bility for school bus striking child, 
Hitchell v. Board of Education, 378. 

School Superintendent-Death of arose 
out of and in course of employment, 
Williams a. Board of Education. 89. 

Searches and Seizures - Unexecuted 
copy of search warrant properly acl- 
mitted in evidence, 8. v. Purr,  616; 
necessity for search warrant, S. v. 
Colson, 339. 

Secret Assault-Prosecution for, 8. v. 
Lezciis, 296. 
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Self-defense - Instruction on defend- 
ant's burden of proof to show held 
prejudicial, 8. v. CalaWowag, 150; 8. v. 
Weamer, 436; right of defendant to 
resist attempted arrest without war- 
rant, S. v. Wright, 479. 

Self-Incrimination-Failure by officer 
to advise defendant of his right to 
refuse breathalyzer test does not ren- 
der test results inadmissible, 8. v. 
McCabe, 237 ; defendant properly in- 
roked his privilege against, N. v. 
Huffstetler, 405; examination of de- 
fendant a s  to  his consumption of 
beer, S. v. Brooks, 589. 

Sentence - Cruel and unusual punish- 
ment, see Constitutional Law 1 36; 
separate judgments imposing sen- 
tences of imprisonment result in con- 
current sentences, #. v. Huffstetler, 
405; defendant not prejudiced by so- 
licitor's argument on pre-sentencing 
investigation that he should be in- 
carcerated for protection of society, 
S. v. Allison, 623; sentence of one 
year on plea of guilty to felonious 
escape is within statutory masimn~n. 
S. a. Allison, 624. 

Serrice of Process-See Process. 

Settlor-Power of to modify inter viros 
trust, Btarling v. Taylor, 287. 

Sheriffs-Duties of deputy sherid and 
jailer are  separate and distinct and 
one person may not act in both cn- 
pacities, Wilkie v. Henderson Countu, 
155. 

Similar Offenses - Cross-examination 
with respect to, N. v. Brown, 146; S. 
v. Brancl~, 279. 

Small Claim Action-Appeal of from 
magistrate to District Court, Porter 
v. Cahill, 579. 

Solicitor-Solicitor's argument to jurr 
rests in trial judge's discretion, S. z. 
Burgess, 104; argument to jury held 
mere lapsus linguze, 8. v. Beatleg. 
365 ; defendant not prejudiced by so- 
licitor's argument on pre-sentencing 
investigation that he should be in- 
carcerated for protection of societ,r. 
AS. v. Allison, 623. 

Sovereign Immunity-Allegations that 
county waived its sovereign immun- 
ity from suit by purchase of liability 
insurance, WilLie v. Henderson 
County, 155. 

Speed-See Automobiles $ 46. 

Speedy Trial - Defendant not denied 
right to by continuance for illness of 
State's witness, S. v. Cavallaro, 412. 

State Highway Commission-Denial of 
direct access to highway constitutes 
a taking, Realty Co. 2;. Highway 
Compn.. 82. 

Statement of Case on Appeal-Is not 
required as  part of the record on ap- 
peal, Bost v. Bank, 470; findings of 
fact control over contradictory state- 
ments in, Bost v. Bank, 470. 

Statement of Case on ,4ppeal-Allega- 
tions of the complaint control o-rer 
conflicting statement in, Kendri~k 1:. 
Cain, 557. 

State Ports Authority-Mnst obtain ap- 
proral of Governor and Council of 
State before condemning land, State 
Ports Authority v. Felt Gorp., 231. 

Statute of Limitations-For breach of 
warranty of fitness and safe@ is 
three years, Lewis v. Oil Co., 570. 

Statutes-Tax statutes are strictly con- 
strued against the State, I n  re ds- 
sessm~zt  of Fra?lcicise Tuxes, 133 ; 
statute mill not be declared uncon- 
stitutional unless it is clearly so, 8. 
?;. Vines, 208. 

Statutory Offense-Requisites of indict- 
ment chtlrging, s. v. Lane, .539. 

Stenographic Transcript - Exceptions 
and assignments of error improperly 
presented and subject to dismissal 
when included in transcript rather 
than in appendix to brief. S. v. Jiles. 
137 ; Crosby v. Crosby, 398 ; White z;. 
Hester, 410 ; Bost v. Bank, 470; S. v. 
Mitchell, 628 ; Buffkin a. Gashin. 
563; lllurrell v. Poole, 584; Xing v. 
Ring, 592; S. v. Eealzs, 603. 

"Stonedu-Examination of defendant 



N.C.App.1 WORD AND PHRASE INDEX. 685 

as to his consumption of beer and of 
defense witness a s  to whether de- 
fendant was "stoned", 8. I;. Broolx, 
590. 

Store Owner-Liability of for safety of 
customer or invitee, Connor I;. Thal- 
Aimers Greensboro, 29; Porrest I;. 

Kress Le- Co., 305. 

Subpcena Duces Tecum-Appeal frdm 
order vacating subpcena duces tecum 
will be dismissed a s  fragmentary and 
premature, Overall Colp. I;. Linen 
Supply, 318. 

Sui Juris-Oral motion in Court of Ap- 
peals that guardian ad litem be ap- 
pointed for defendant denied in ab- 
sence of evidence that defendant not 
sui juris, Tew v. Ins. Co., 94; author- 
ity of beneficiaries sui juris to extend 
trust indenture, Starling v. Taylor, 
287; person sui juris may make con- 
tract, Construction Co. v. Contract- 
ing Go., 535. 

Superintendent of Schools-Death of 
arose out of and in course of employ- 
ment, Willianzs u. Board ofi Bduca- 
tion, 89. 

Superior Court - Jurisdiction of over 
appeals from the District Court, 
Bumgarner v. &herrill, 173 ; prepara- 
tion of calendar of civil cases is 
within discretion of court, Laws v. 
Lanos, 243; has discretionary power 
to  allow verification of answer nunc 
pro tunc, Booker v. Porth, 434; con- 
stitutional questions should be raised 
in trial court and not in Court of AD- 
peals, S. v. Chapman, 622. 

Supplemental Teachers' Salary-County 
Commissioners may levy additional 
tax without vote of people to supple- 
ment teachers' salaries, Harris v. 
Board of Comrs., 258. 

Swinging Doors-Liability of store 
owner for injury to customer from 
failure of turn screw in swinging 
door, Connor v. Thalhimers Creens- 
boro. 29. 

"Taking"-Denial of direct access to 

Highway Conznz., 82 ; damage to crops 
by county's use of mosquito spray 
machine did not constitute taking of 
property, Bynum v. Onslozv County, 
3.51 

Taxatian-County Commissioners may 
levy additional tax without vote of 
people to supplement teachers' sal- 
aries, Harris v. Board of Comrs., 
258; exemptions from taxation are 
strictly construed, Redevelopment 
Con~m. I;. Cuilford County, 512; non- 
income producing property held by 
nlunicipal redevelopment commission 
exempt from ad valorem taxation, 
Redeuelopnzent Comm. v. Cuilford 
County, 512; tobacco allotments in- 
cluded in appraisal of real property 
for ad  valorem taxes, Btocks v. 
Thompson, 201; assessment of and 
liabilities for franchise and license 
taxes, In r e  Assessment of Franchise 
Tames, 133; suit by taxpayer to re- 
strain levy of tax, Redevelopment 
Conm. v. Guilford County, 512. 

Teachers' Salaries - County Commis- 
sioners may levy additional tax with- 
out vote of people to supplement, 
Harris u. Board of Comrs., 258. 

Telephone and Telegraph Companies- 
Revenue of telephone company fr0.m 
interstate communications is exemgt 
from franchise taxes, I n  re  ~ s s e ~ s -  
nrent of Franchise Taxes, 133. 

Third Party Beneficiary-Insurer's lia- 
bility to under assigned risk policy, 
@ant v. Ins. Co., 76. 

Tobacco Allotments - Mandamus will 
lie to compel county commissioners to 
include tobacco allotments for taxn- 
tion, Stocks v. Thompson, 201. 

Tobacco Curer-Action for breach of 
warranty of fitness and safety aris- 
ing out of explosion of, Lewis v. Oil 
Co., 570. 

Tort Claims Act-Industrial Commis- 
sion has authority to hear claims 
against county board of education 
arising out of school bus accident. 

highway constitutes, Realty 00. a. -.litch& 2;. Board of Education, 373. 
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Towing Accident - Towing operator's 
negligence in removing automobile 
from sand, Pollock v. Chevrolet Go., 
377; evidence of negligence in towing 
disabled vehicle without lights, B u ~ -  
kin v. Gaskin, 563. 

Traffic Signs and Signals-See Auto- 
mobiles. 

Trespass - Competency and relevancy 
of eridence, Academy of Dance Arts 
v. Bates, 334; punitire damages. 
Academy of Dame Arts 0. Bates, 
333; introduction of maps or parol 
evidence of monuments or natural 
boundaries in trespass action, Smith 
2. Starnes, 192. 

Trespass to Try Title-Prude?% v. 
Keerner, 417. 

Trial-Defendant's motion for separate 
trial properly denied, S. v. NrCaDe, 
461: notice and calendars, Wzus 5. 

Laws, 243 ; Bost v. Bank, 470; call of 
case and time of trial, Laws v. Laws. 
243; nlotion for continuance, Bost v. 
Banli, 470; jury view, Toler a. 
Brink's, Inc., 315 ; trial by jury may 
be waived in iiivorce action, Laws a. 
Laws, 243; where pleadings raise 
only an issue of law, motion for trial 
by jury is properly denied, Bost v. 
Banlz, 470; practice of reading plead- 
ings to jury is in discretion of trial 
court, Jackson v. Jones, 71; consid- 
eration of evidence on motion to non- 
suit, Wilson v. Dunn Co., 65 ; Wilson 
v. Lee, 119 ; Geltman Corp. v. ATeisler 
Milk 627; Willianzs v. Hall, 508, R. 
R. Go. v. Dockwy, 195; Boyd v. 
Blake, 20; Willianzs 2. Hall, 508; in- 
structions as to statement of evidence 
and application of law, Tate v. Gold- 
ing, 38 ; In  re  Will of Head, 575 ; in- 
struction on burden of proof, Bufflcin 
v. Gaskin, 563; instruction on cred- 
ibility of witness, I n  re  Will of Head. 
575 ; setting aside verdict, Paper CO. 
v. Multi-Ply Corp., 164 ; trial without 
jury, Comtructiolz Co. v. Housing 
-Authority, 181; Watts v. Supt. of 
Building Inspection, 292. 

Trusts-Stavling v. Taylor, 287. 

Turning and Turning Signals-See Au- 
tomobiles. 

United States Marshall - Defendant's 
contention that State is barred from 
prosecuting him because State re- 
leased him lo custody of held merit- 
less, S. v. Lance, 620. 

University-Improper flndings of In- 
dustrial Commission that student 
was dual employee of University and 
municipality, Porgay v. State Uni- 
aersity, 320. 

Unreasonable Searches and Seieures- 
8. V. C~kWlb, 339. 

Urban Redevelopment Commission-In- 
come producing property of is subject 
to ad valorem taxes, RedeveZcvpment 
Comm. v.  Guilford County, 512. 

Variance - Between indictment an4 
proof, 8. a. McDowelk, 361. 

Vendor and Purchaser - Construction 
and duration of option, time of per- 
formance or tender, Speedways, Tnc. 
v. Amam, 227. 

Venue - Order denying motion for 
change of is not appealable as  matter 
of right, S. v. Henry, 409; removal 
for convenience of witnesses is ad- 
dressed to trial court's discretion, 
McLeod v. McLeod, 396. 

Verdict-Ambiguous verdict in homi- 
cide prosecution set aside, S. 1;. Frye, 
542. 

Terification of Answer-Superior Court 
has discretionary authority to allow 
verification of answer nnnc pro tnnc. 
Booker G. Porth, 434. 

Voir Dirt+-Findings of fact 011 as to 
voluntariness of defendant's conf es- 
sion, S. v. Bentley, 365. 

T'ote of the PeopIe-County Commis- 
sioners may levy additional tax with- 
out to supplement teachers' salaries, 
Hawis v.  Board of Cornrs., 258. 

Waiver-Insurer's settlement of cer- 
tain claims in autolnobile accident 
case is not waiver of defense of non- 
coverage as to other claims, In.?. C'o. 
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v. Suretu Co., 9 ;  of counsel a t  police 
line-up, S. v. Williams, 127; defend- 
ant'? waiver of confidential colmuni- 
cations with his attorney, 8. a. 
White, 219; of statutory requirement 
of bond in action for recovery of real 
property, Gates 1;. McDowalcl, 687. 

\Tamant-Right of defendant to r e s i ~ t  
attempted arrest without warrant, 8. 
v. TVric/7~t, 479; unexecuted copies of 
search warrant properly admitted 
into eridence, 8. v. Ft~r?', 616. 

Warranty - There can be no implied 
warranty v-hen contract of sale con- 
tains express warranty, Varnish Co. 
v. K7ein Corp., 431; of fitness and 
safety is three years under statute 
of limitations, Lewis o. Oil Co., 570. 

\\'elfare Payments - Evidence that 
State's witness mould lose welfare 
payments if she failed to testify for 
the State held properly excluded, S. 
v. Fowler, 438. 

Whiskey Bottle-Prosecution for as- 
sault with deadly weapon. S. ?;. Lam, 
539. 

Widow-When paternity of children is 
a t  issue in workmen's compensation 
case, the w i d m  of deceased may not 
be appointed a i  next friend of her 
miuor children, CoBb ?;. Clearing P. 
@ndi?zq, 327. 

\Trills--Instruction of court in referring 
to the "will" and not the "codicil", IIZ 
re  Will of Holzevcz~tt, 59.5 ; genuiness 
of handwriting may be proTVed by 
nonexpert witness, I n  re Will of 
Head, 575. 

\Vitnesses-Cross-esenlination of, see 
Criminal Law 8 86 ;  unsolicited and 
unresponsive testimony held not prej- 
udicial. Academl~ 05 Dalzce Arts ? .  

Rates, 334; trial court properly al- 
lowed State to recall witness for ad- 
ditional tecitimony, S. ?;. Rentleu, 36.5 ; 

motion for continuance dne to illness 
of State's witness is proper, S,  v. 
Cavallaro, 412 ; allowance of leading 
questions within trial court's discre- 
tion, 8. v. Foz~ler, 438; evidence that 
State's witness would lose welfare 
payments if she failed to testify for 
the State held properly excluded, S .  
?;. Fowler, 438; genuiness of hand- 
writing may be prored by nonexpert 
witness, I n  re Will of Head, 575; in- 
struction relating to testimony of in- 
terested witness, In  re WilZ of Head. 
675; examination of defendant a s  lo 
his consuniption of beer and of de- 
fense witness as to whether defend- 
ant was "stoned", 8. 'li. Brooks, 590; 
testimony of police officer as  to an 
accomplice's extra-judicial statements 
is held corroborative evidence, S. o. 
Plowers, 612; defendant not denied 
right of confrontation when he has 
opportunity to cross-examine witness, 
8. v. Plowers, 612; trial court prop- 
erly allon~ed State to recall witnesz 
for additional testimony, 8. v. Benf- 
ley, 36.5. 

TT'orkmen's Compensation Act - See 
Master and Servant. 

Vri t  of Certiorari-Available for im- 
mediate review from denial of mo- 
tion to strike, Harris v. Board of 
Comrs., 258 ; no appeal lies from post- 
conviction review, review being avail- 
able only by certiorari, Nolan ?;. 

State, 618. 

Wrecker-Wrecker service is agent of 
stranded motorist and not a n  inde- 
pendent contractor, Pollock v. Ckec- 
rolet Co., 377. 

Krongful Death-See Death. 

Wrongful Discharge from Employment 
-Plaintiff not entitled to adverse ex- 
amination in action for, Hendris ?;. 

Alsop, 422. 
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ABaTEMENT AND REVIVAL. 

8 8. Identity of Actions. 
Wife's action for alimony without divorce does not abate the husband's 

action for absolute divorce on the ground of one year's separation. JfcLeod v. 
McLeod, 396. 

ADMINISTRATIVE LAW. 

8 2. Exclusiveness of Statutory Remedy. 
A taxpayer is not required to exhaust his administrative remedies when 

the only remedies arailable to him are totally inadequate. Stocks v. Tl~ompson, 
201. 

8 3. Duties and  Authority of Administrative Boards and  Agencies i n  
General. 
Article IV, § 3, Constitution of Xorth Carolina authorizes the General As- 

sembly to vest administrative agencies with such judicial powers as  may be 
reasonably necessary a s  an incident to the accomplishment of the purpose for 
which they mere created. Lanier v. Vilzes, 208. 

The judicial power to impose a civil penalty granted to the Commissioner 
of Insurance by G.S. 68-44.6 is reasonably necessary as  a n  incident to the ac- 
complishment of the purposes for which the North Carolina Illsurance De- 
partment was created, and is authorized by Article IV, § 3, Constitution of 
North Carolina. 16id. 

§ 5. Sppeal,  Certiorari and  Review as to Administrative Orders. 
The courts will not interfere with the exercise of discretionary power by 

a local administrative board except upon a showing of oppressive and manifest 
abuse of discretion. Jones v. Hospital, 33. 

APPEAL AND ERROR. 

§ 1. Jurisdiction i n  General. 
Where notice of appeal was given before 1 October 1967 in civil cases in 

the District Court, the Court of Appeals is  without jurisdiction to entertain an 
appeal therefrom. Bumgarner v. iShe?-rill, 173. 

9 6. Judgments  a n d  Orders Appealable. 
An order allowing a motion to strike a n  answer on the grounds that the 

facts therein are not a legal defense is in effect an order sustaining a demurrer 
and is immediately appealable. Ins. Co. v. Xzcretg Co., 9. 

An order appointing a next friend for plaintiff affects a substantia1 right, 
and plaintiff may appeal therefrom. Hagins v. Redevelopnzent (romnz., 40. 

An appeal from an order vacating a subpcma dzices tecum will be dis- 
missed a s  fragmentary and premature. Overall Gorp. 9. Linen XLCP&J, 318. An 
immediate appeal does not lie from the overruling of a demurrer or the denial 
of a motion to strike. Harris v. Board of Commissionevs, 258. 

1 0  Demurrers  a n d  Motions i n  Supreme Oourt  a n d  Court of Appeals. 
Motions in the Court of Appeals must be written. Tew v. Ins. Go., 94. 
A demurrer ore tenus on the ground that the complaint fails to state a 

cause of action may be made a t  any time, even on appeal. Stoclcs 2;. Thompson, 
201. 
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APPEAL AXD ERROR-Continued. 

5 14. Appeal a n d  Appeal Entries. 
Where plaintid excepts to a jud,ment or order affecting a substantial 

right. the remedy is to give notice of appeal within 10 d a ~ s  after notice of 
judgment or within 10 days after its rendition. Hagins v. Redevelapment 
Comm., 40; Bagins v. Transit Go., 51; Hagins v. Warehouse Corp., 56; Hagins 
v. Pkipps, 63. 

Fact that plaintiff's attorney did not receive actual notice of judgment 
rendered in term until more than 10 days after judgment was rendered does 
not remove plaintiff's responsibiliw to comply with statutory time for appeal. 
Dunn v. Highway Comm., 116. 

§ 20. Certiorari to Review in Supreme Court Nonappealable Interlocu- 
tory Orders. 
The proper method for  seeking an immediate review and order overruling 

demurrer or the denial of a motion to strike is by a petition for a writ of 
certiorari. Hawis v. Board of Commissioners, 258. 

§ 26. Exceptions a n d  Assignments of E r r o r  to Judgment  o r  t o  Signing 
of Judgment. 
Exceptions to the judgment present only whether error of law appears on 

the face of the record. Tew v. Im. Co., 94. 
Assignment of error to the entry of an order requiring defendant to be 

adversely examined presents for review the legal sufficiency of the application 
for examination. B r m n  v. Alexander, 160. 

Assignment of error to the entry and signing of an order limits review on 
appeal to whether the facts found are  sufficient to  support the order. Bawyer 
v. Sawyer, 400. 

§ 28. Objections, Exceptions, a n d  Assignments of E r r o r  t o  t h e  Find- 
m g s  of Fact.  
Upon exception to judgment without exception to findings of fact, the fin6 

ings will be accepted as established. Hagins n. Redevelopment Comm., 40; 
Hagins v. Transit Go., 51; Hagins 1;. Warehouse Corp., 56; Hagins 9. Phipps, 
63. 

Exceptions to findings on ground that they are  based on incompetent evi- 
dence cannot be sustained when appellant fails to show what is incompetent. 
Realty Go. v. Highway Comm., 52. 

Where there is no request for findings of fact, i t  will be presumed that 
the court found facts sufficient to support its judgment. I n  re  Sale of Land of 
Warrick, 357. 

Assignment of error to a finding of fact must indicate the page of the 
record where the finding appears. Ethevidge n. Butler, 582. 

§ 31. Exceptions a n d  Assi-gnments of Er ror  to the Charge. 
Where neither the portions of the charge excepted to nor the questions 

sought to  be presented are  set forth in the assignments of error, and the por- 
tions of the charge excepted to are  not specifically identified in the record, the 
exceptions will not be considered on appeal. Vail v. Smith, 498. 

§ 39. Term to Which Appeal Must b e  Taken and  Time of Docketing. 
Failure to docket record of appeal within 90 days after entry of judgment 

permits dismissal of the case. Smith v. Sturnes, 192. 
Authority of trial tribunal pursuant to Rule 5 to extend, for good cause, 

the time for docketing the record in the Court of Appeals cannot be accom- 
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APPBAL LVD ERROR-Continued. 

plished by an order allowing appellant additional t i c  to serve his case on 
appeal upon the appellee. Smith u. Stamzes, 192. 

Appeal will be dismissed for noncompliance with the Rules where the 
record on appeal is docketed 153 days after ciate of judgment appealed from. 
Williams v. Williams, 446. 

§ 40. Necessary Parts of Record Proper. 
A statement of case on appeal is frequently used as an introduction or 

brief summary of the "record on appeal," but i t  is no: required as  a part of 
the record on appeal. Rule of Practice in the Court of Appeals Xo. 19(a).  
Bost v. Bank, 470. 

§ 41. Fom a n d  Requisites of Transcript. 
Where appellant files a stenographic transcript of the evidence in the 

trial, he must also provide an appendix to the brief setting forth the testi- 
mony which he deems relevant to the questions raised on appeal. White u. 
Hester, 410; Croshy v. Crosby, 398; Buffkin u. Gaskins, 563; Ring 2;. Ring, 
592; Hurrell v. Poole, 584; Bost v. Bank, 470. 

42. Oonclusiveness and  Effect of Record, Matters Properly Included, 
and  Presumptions i n  Regard t o  iMatters Omitted. 
When the evidence is not in the record it  will be presumed that there was 

sufficient evidence to support the findings of fact necessary to support the 
court's judgment. I% re Sale of Land of Warrick, 387. 

The Court of Appeals can judicially know only what appears of record. 
Ibid. 

Matters discussed in the brief which are outside the record will not be 
considered on appeal. Ibid. 

The record proper controls Gver conflicting matter in the statement of 
case on appeal. Bost v. Bank, 470; Kendrick 2;. Cain, 557. 

44. Time f o r  F'iling Brief a n d  Effect of Fai lure t o  File. 
By their failure to file a brief the appellants are deemed to have aban- 

doned their objections and exceptions, and their appeal is accordingly dismissed. 
Rules of Practice in the Court of .4ppeals Nos. 28 and 48. Bost v. Bank, 470. 

4 .  Form and  Contents of Brief, a n d  Effect of Fa i lu re  t o  Discuss Ex- 
ceptions a n d  Assignments of Error. 
Assignments of error not brought forward and discussed in appellant's brief 

are deemed abandoned. Hagins v. Redet.elopment Comm., 40. 
Exceptions in the record not set out in appellant's brief, or in support of 

which no reason or argument is stated or atlthoriQ cited, will be taken as  
abandoned by him. Academy of Dance Arts w. Bates, 334; I n  se Will of Head, 
676. 

§ 48. Harmless and Prejudicial Er ror  in Admission of Evidence. 
Dvidence admitted over objection is: waived when the same e~idence is 

thereafter admitted without objection. Academy o f  Dance Arts v. Bates, 333. 

5 54. Discretionary Matters. 
Judge's exercise of discretion is not ordinarily reviewable on appeal. Bills 

v. McCuen, 403. 

67. F'indings o r  Judgments  on  Findings. 
The court's findings of fact are  conclusive on appeal if supported by com- 

petent evidence. B r o w  v. Coble, 1. 
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The trial court's findings on a motion to set aside a judgment by default 
a n d  inquiry are  conclusive on appeal if supported by competent evidence. Z u m  
2;. Bord, 494. 

3 59. Judgments  on  Motions t o  Nonsuit. 
Fact that trial court considered incompetent evidence on motion to non- 

suit does not permit dismissal, since on retrial plaintiff may introduce com- 
petent evidence. P m d e n  w. Keenwr, 417. 

A R R E S T  AND BAIL. 

3 6. Resisting Arrest. 
A person may not resist an arrest by a n  officer acting under authority of 

a court process which is regular on its face. S. w. Wright, 479. 
An attempted arrest without a warrant by an officer exceeding his lawful 

authority may be resisted as in  self-defense, and the person resisting cannot 
be  convicted under G.S. 14-223 of the offense of resisting an officer engaged in 
the discharge of his duties. S. G. Wright, 479. 

ASSAULT AND BATTERY.  

3 5. Assault with a Deadly Weapon. 
In  order to be a deadly weapon it is not required that the instrument be 

a deadly weapon per se. S. v. Lane, 539. 
In  an assault with a deadly weapon, no actual intent to do physical harm 

need be shown if gross carelessness or criminal negligence is proved to exist. 
Ibid.  

3 6. Secret Assault. 
Even though the victim is aware of his assailant's presence, the assailant 

can be found guilty of secret assault if the victim was unaware that he was 
about to be assaulted. 8. v. Lewis, 296. 

3 11. Indictment a n d  Warrant.  
Indictment charges a felonious assault under G.S. 14-32. S. z. Lane, 539. 

5 12. Presumptions a n d  Burden of Proof. 
In  prosecution for felonious assault, the admission of defendant that he 

used a deadly weapon does not raise a presumption of malice, and it  is error 
for the court to place the burden upon defendant to prove self-defense. S. w. 
IVea~m-,  436. 

5 14. Suficiency of Evidence and  Nonsuit. 
Evidence that defendant struck a person in the face with a whiskey bottle 

is sufficient to go to the jury on issue of defendant's guilt of assault with a 
deadly weapon. S. 9. Lane, 539. 

3 15. Instructions Generally. 
In  a prosecution for felonious assault, it is error for the court to place the 

burden upon the defendant to prove self-defense. 8, v. Weaver,  436. 
In  prosecution for felonious assault, the charge of the court properly in- 

structed the jury as to the elements of the offense and the lesser offense of 
assault with a deadly weapon. 8. G. Heffner ,  597. 
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ASSAULT AND BATTERY-Continued. 

8 17. Verdict and  Punishment. 
Assault with a deadly weapon is  a lesser offense of felonious assault. S. 

v. Lane, 539. 

8 2. Grounds and Procedures f o r  Suspension o r  Revocation of DriversT 
Licenses. 
Allegations of the complaint were sufficient to establish that revocation of 

plaintiff's driver's license under G.S. 20-28.1 was not mandatory and that plain- 
ti was entitled to a review of the Commissioner's order in the Superior Court. 
Underwood v. Howland, 560. 

9 5. Driving Without License o r  After &vocation o r  Suspension of Li- 
cense. 
Operation of a motor vehicle on the public highways by a person whose 

drivers license has been suspended is unlawful regardless of intent. 8. v. Tlaar- 
rington, 608. 

5 8. Attention t o  Road, I m k o u t  a n d  Due Care in General. 
It is the duty of a motorist to exercise that degree of care an ordinarily 

prudent person would exercise under similar circumstances, which requires him 
to keep his vehicle under control and to Beep a reasonable careful lookout. R. 
R. Go. v. Dackery, 195. 

8 9. Turning and Turning Signals. 
G.S. 20-154(a) requires a motorist to give a signal before stopping or turn- 

ing from a direct line of travel only when the operation of another vehicle will 
be affected thereby. Clarke v. Holrnan, 176. 

§ 10. Stopping and Parking;  Signals and Flares. 
A mere temporary or momentary stoppage on the highway without intent 

to  break the continuity of travel is not parking or  standing within the purview 
of G.S. 20-161. Wilson v. Lee, 119. 

§ 15. Lights. 
Violation of the headlights statute is negligence per se. McNulty v. CJ~aney, 

610. 

9 19. Right  of Way a t  Intersections. 
The driver along a dominant highway may assume that motorist on a ser- 

vient highway will yield to him. Taylor u. Combs, 188. 
The driver along a servient highway is not required to anticipate that s 

driver along a dominant highway will travel a t  an excessive speed or fail to  
observe the rules of the road applicable to him. Taylor v. Combs, 188. 

When two vehicles arrive a t  the same time a t  a n  intersection, the ~eh ic le  
to the left shall yield the right of way. White v. Hester, 410. 

The duties of a motorist faced with a green light or an amber Light a t  a n  
intersection are defined. Sagre u. Thompson, 617. 

§ 46. Opinion Testimony a.s t o  Speed. 
Testimony of a witness that he "guessed" the speed of an automobile is  

a colloquial way to express an opinion and is not incompetent. Bnyd v. Blake, 
20. 
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§ 55. Sufficiency of Evidence of Stopping Without  Signal o r  Parking 
Without  Lights. 
Evidence held insufficient to show defendant's negligence in stopping or 

parking on highway. Wilson v. Lee, 119. 
Evidence held insufficient to show negligence by defendant's failure to 

give turn signal and to show insulating negligence by codefendant. Clarke 2;. 

Holman, 176. 

3 57. Sufficiency of Evidence of Exceeding Reasonable Speed a t  Inter- 
section a n d  Failing t o  Yield Right  of Way. 
Evidence is held sufficient to be submitted to the jury on the issue of 

driver's negligence in operating his automobile along a dominant highway a t  
a n  unlawful speed and without keeping a proper lookout. Taylor v. Combs, 188. 

Evidence held sufficient to go to the jury on defendant's negligence in en- 
tering dominant highway from servient street controlled by a stop sign. Taylor 
6. Combs, 188. 

Evidence of defendant's negligence held smcient  to be submitted to jury 
in  these intersection accidents. McNulty v. CAaney, 610; Bayre v. Thompsm, 
517. 

3 69. Sufficiency of Evidence of Striking Bicyclist. 
A motorist who sees a young child riding a bicycle on a highway is put 

on notice to exercise due care, and evidence that defendant had sufficient op- 
portunity to see the child is sufficient to carry the case of defendant's negli- 
gence to the jury. Boyd v. Blake, 20. 

3 71. Sufficiency of Evidence in Towing. 
Evidence held sufficient to support a finding of defendant's negligence in 

attempting to hoist a truck out of sand. Pollock v. Chevrolet Co., 377. 
Evidence of defendant's negligence in towing a disabled automobile is a 

jury question. Buffkin v. Gaskin, 563. 

5 76. Sufficiency of Evidence i n  Following too Closely o r  Hitting Stop- 
ped o r  Parked  Vehicle. 
Evidence held insufficient to disclose contributory negligence as  a matter 

of law in decedent's collision with an unlighted trailer a t  night. Williams 2;. 

Hall, 508. 

§ 79. Sufficiency of Evidence i n  Intersection Accident. 
Evidence in this case held insufficient to show contributory negligence as  a 

matter of lam in an intersection accident. Wilson v. Dunn Go., 6.5. 

§ 90. Instructions i n  Automobile Accident Cases. 
Where the evidence shows plaintiff's contributory negligence in suddenly 

pulling onto a dominant highway, the court must apply the law of contribu- 
tory negligence to the evidence, and a mere statement of the contentions is in- 
sufficient. Tate 2;. Golding, 38. 

Failure to apply the reckless driving statute to the evidence in the case 
fails to meet the requirements of G.S. 1-180. Tolar v. Brink's, 315. 

g 126. Competency a n d  Relevancy of Evidence in Prosecutions Under 
G.S. U)-138. 
Failure by officers to advise defendant of his right to refuse to take a 

breathalyzer test does not render the result of the test inadmissible in evi- 
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dence, defendant having impliedly consented to the test by virtue of driving 
an automobile on the public highways of the State. S. v. McCabe, 237. 

Evidence of defendant's guilt of driving upon the highway under the in- 
fluence of intoxicating liquor is sufficient to go to the jury. S. v. Spear, 25.5. 

§ 127. Sufficiency of Evidence a n d  Konsuit i n  Prosecutions Under G.S- 
20-138. 
Evidence that defendant driver was intoxicated a t  the scene of the acci- 

dent 50 minutes after the accident occurred is held sufficient to be submitted 
to the jury on the question of defendant's guilt of driving upon a public high- 
way under the influence of intoxicating liquor. S. v.  Spear, 255. 

BILL O F  DISCOVERY. 

8 2. E x a d n a t i o n  of Adverse P a r t y  t o  Obta,in Information Necessary to 
Draft Pleadings. 
Plaintiff's application to adversely examine individual stockholders does 

not authorize an order allowing a general examination of a corporation's 
records. Brown v. Alexander, 160. 

Wrongfully discharged plaintiff fails to show the necessity for the ad- 
verse examination of his former employer in order to draft his complaint. 
Hendrix v. Alsop, 422. 

The statute allowing compulsory examination of an adversary prior to 
the filing of the complaint does not contemplate that plaintiff is to be given n 
general permit to embark upon an unrestricted "fishing expedition" through 
the records and recollections of his adversary. Hendrix v. Alsop, 422. 

§ 3. Examination of Adverse Par ty  to Procure Evidence to b e  Used at 
t h e  Trial. 
A subpcena duces tecum cannot be substituted for a bill of discovery in 

order to adversely examine a witness. Overall Gorp. v. Linen Supply, 318. 

BOUNDARIES. 

1 0  Sufficiency of Description a n d  Admissibility of Evidence ALiunde. 
Par01 evidence of monuments or natural boundaries, to be competent, must 

be shown to relate to the courses and distances set out in the instrument under 
which title is claimed, and a mere understanding of the parties, or their pre- 
decessors in title, a s  to the location of boundaries, without more, will not 
control its location. Smith v. Starnes, 192. 

§ 13. Maps and  Ancient Documents. 
Introduction of a map in a trespass case is erroneous where plaintiff 

offers no evidence establishing source of map. Smith v. Btarnes, 192. 

BURGLARY AND UNLAWFUL BREAKINGS. 

§ 2. Breaking a n d  Enter ing Otherwise Than Burglariously. 
Nonfelonious breaking and entering is a lesser included offense of the 

felony of breaking and entering with intent to commit a felony. G.S. 14-54. S. 
v. Johnson, 15. 

The breaking of a store window with the intent to commit a felony com- 
pletes the offense defined in G.S. 14-54, even though the building is not actually 
entered. 8. G. Burgess, 104. 
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Defendant's breaking of a store window with the intent to commit a fel- 
ony completes the offense even though defendant abandons his purpose, and 
the evidence is sufficient to be submitted to the jury on defendant's guilt of 
breaking and entering. S. v. Wooten, 240. 

The misdemeanor of nonfelonious breaking or entering is a lesser included 
offense of the felony of breaking or entering with intent to commit a felony a s  
described in G.S. 14-54. 8. v. Fozoler, 546. 

§ 3. Indictment. 
Indictment charging a felonious breaking and entering in language of the 

statute is not fatally defective in failing to identify the premises with particu- 
larity. S. u. Burgess, 142. 

An indictment charging the burglarious breaking and entry of the dwell- 
ing house of a named person situated in a specified county sufficiently describes 
the subject premises to  withstand a motion to quash. 8. v. Branch 279. 

In  bills of indictment charging a violation of G.S. 14-54, the use by the 
solicitor of an identifying address for the premises broken into or entered is 
noted with approval. S. v. McDowell, 361. 

There is a fatal variance when the indictment alleges the breaking or en- 
tering of a storehouse, etc., and the proof shows a breaking of a dwelling 
house. S. v. McDowell. 361. 

§ 5. S d c i e n c y  of Evidence and  Nonsuit. 
Evidence held sufficient to go to jury on issue of defendant's guilt of 

felonious breaking and entering. 8. v. Johnson, 15. 
Evidence held sufticient to go to jury on defendant's guilt of breaking and 

entering with intent to commit felonious larceny. 8. v. Burgess, 104. 
Evidence that store window was broken, that defendant, together with 

co-defendants, was discovered nearby, is held sufficient to be submitted to the 
jury as to defendants' guilt of breaking and entering with intent to commit the 
felony of larceny. S. v. Burgess, 104. 

Evidence that defendant ran when discovered near broken store glass held 
insuEcient to go to jury on defendant's guilt of attempted breaking and en- 
tering. 8. v. Swain, 112. 

Failure to identify the items traced to defendant's possession as the iden- 
tical items stolen from the prosecuting witness warrants dismissal of the 
prosecution. S. v. Evans, 603. 

5 6. Instructions. 
I n  a prosecution for felonious breaking and entering and for larceny, an 

instruction that the jury "might note that this offense is linked with the 
crime of burglary in which the technical break in may be effected by the lift- 
ing of a latch or the turning of a knob, the building being otherwise closed," 
is held not erroneous. S. v. Fowler. 546. 

8 7. Verdict and  Instrnctions a s  to Possible Verdicts. 
In these prosecutions for felonious breaking and entering, the evidence 

did not require the lesser offense of nonfdonious breaking to be submitted to 
the jury. S. v. FowZer, 546; 8. u. Shaw, 606. 

8. Sentence a n d  Punishment. 
Sentence of 10 years imprisonment for felonious breaking and entering is 

not cruel and unusual. S. v. Burgess, 142. 
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COMPROMISE AND SETTLEMENT. 
1. Nature, Elements, Validity, and Effect. 

The law favors the settlement of controversies out of court. Ins. Co. v. 
surety co., 9. 

CONSTITUTIONAL LAW. 

§ 4. Persons Entitled to Raise Constitutional Questions; Waiver and 
Estoppel. 
In  a wrongful death action based on the negligence of a county jailer, a 

demurrer grounded upon the alleged unconstitutionality of a local act which 
authorizes the commissioners of defendant county to operate the county jail 
and to appoint the jailer is a speaking demurrer and will be overruled. Wilkie 
v. Heltdersolz County, 185. 

7. Delegation of Powers by the General Assembly in General. 
The judicial power granted to the Commissioner of Insurance to impose 

a civil penalty is a constitutional delegation of power. Lanier v. Vines, 208. 
The General Assembly may not delegate its supreme legislative power to 

any other branch of the State government o r  to any agency, but as to a spe- 
cific subject matter it may delegate a limited portion of its legislative power 
to an administrative agency, if i t  prescribes the standards under which the 
agency is to exercise the delegated power. IWd. 

Article IV, 3, Constitution of Korth Carolina authorizes the General As- 
sembly to vest administrative agencies with such judicial powers as  may be 
reasonably necessary as an incident to the accomplishment of the purpose for 
which they were created. Ibid. 

The judicial power to impose a civil penalty granted to the Commissioner 
of Insurance by G.S. 58-44.6 is reasonably necessary as an incident to the ac- 
complishment of the purposes for which the North Carolina Insurance Depart- 
ment was created, and is authorized by Article IV, $ 3, Constitution of Xorth 
Carolina. Ibid. 

§ 10. Judicial Powers. 
A statute is presumed to be constitutional. S. v. Vines, 208. 

'$ 21. Right to Security in Person and Property. 
The constitutional guaranty against unreasonable searches and seizures 

does not apply where incriminating articles are revealed by the voluntary act 
of defendant o r  are  in plain view of the officers. IS, u. Colson, 339. 

3 24. Requisites of Due Process. 
The object of service of process is to give notice to the person sued and 

to allow him to prepare a defense. Coble v. Brown, 1. 

§ 30. Due Process in Trial in General. 
Where the State was granted a continuance due to the illness of a witness 

and the trial was held a t  the next criminal session of court, the delay did not 
vidate defendant's right to a speedy trial. 8. v. Cauallaro, 412. 

31. Right of Confrontation, Time to Prepare Defense, and Access to 
Evidence. 
The denial of a motion for continuance made by defendant's attorney ten 

minutes after his appointment to represent defendant is prejudicial error. X. 
v. Braxton, 407. 

Where defendant is allowed to extensively cross-examine a witness of the 
State, there is no denial of the right of confrontation. X. v. Plowers, 612. 
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CONSTITUTIONAL LAW-Continued. 
3 32. Right  t o  Counsel. 

E~~idence  held sufficient to show defendant freely and roluntarily waived 
his right to counsel a t  police identification line-up. S. 2;. Williunzs, 127. 

Defendant is not entitled to counsel a t  his preliminary hearing. S. v. 
Bmtley, 365. 

§ 33. Self -incrimination. 
Failure by officers to advise defendant of his right to refuse to take a 

breathalyzer test does not render the result of the test inadmissible in evidence, 
defendant having impliedly consented to the test by virtue of driving an auto- 
mobile on the public highways of the State. S'. I;. McCabe, 237. 

In  a prosecution for felonious breaking and entering and larceny, i t  was 
not error for the court to permit a defense witness to refuse to answer ques- 
tions asked by defendant's counsel on the ground of his privilege against self- 
incrimination, notwithstanding the witness had previously plead guilty to 
breaking and entering as a result of the same occurrence for which defendant 
was being tried, since his testimony might disclose facts leading to proof of 
other crimes in connection with this occurrence which would not have been 
known without his admission. S. v. Huffstetler, 405. 

Cross-examination of defendant about his consumption of beer did not 
violate his privilege against self-incrimination when he had testified on direct 
examination as  to evidence of the same import. S. 9. Brooks, 590. 

§ 36. Cruel and  Unusual Punishment. 
Sentence ~vithin statutory maximum cannot be cruel and unusual. S. a. 

Burgess, 142. 
Sentences of imprisonment within statutory limits are constitutional. 8. 

v. Abemathy, 623; AS. v. Chapman, 622. 

CONTRACTS. 
§ 1. Nature and  Essentials of Contracts in General. 

Persons sui juris have a right to make any contract not contrary to law 
or public policy. Construction Go. 2;. Contracting Go., 535. 

9 2. Offer and  Acceptance and Mutuality. 
Parties to a contract must mutually agree as to all of the terms therein, 

and unless an agreement to make a future contract is definite and certain as  
to the terms to be embraced therein it is void. Construction Co. v. Housing 
duthoritu, 181. 

§ 3. Definiteness a n d  Certainty of Agreement. 
Where the language of the contract is clear and unambiguous, a party 

thereto may not complain that a different meaning was intended. Con,~truction 
Co. v. Contracting Co., 5%. 

# 12. Construction a n d  Operation of Contracts Generally. 
Ambiguity in a written contract is to be inclined against the party who 

prepares the written instrument. Construction Co. v. Housing But7m-itg, 181. 
The court can on& interpret a contract and cannot make a new one for 

the parties. Construction Co. 2;. Contracting Go., 512. 

COROSERS. 
Court's refusal in homicide prosecution to instruct the j u r ~  on statutory 

duties of coroners is proper. S. v. Colson, 339. 
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COUNTIES. 

# 9. Liability for Torts. 
A conlplaint may proprnly allege that defendant county has waived its 

governmental immunity by purchasing liability insurance, but this allegation 
may not be read to the jury. Wilkie v. Henderson County. 155. 

Damage to plaintiff's crops by county's mosquito spray machine did not 
constitute a taking entitling plaintiff to compensation. Bynum v. Onslow 
County, 351. 

COURTS. 

g 14. Jurisdiction of Inferior Courts. 
An appeal in a small claims action is properly perfected from the magis- 

trate who tried it pursuant to G.S. 7A-211 when notice of appeal is given in 
open court and the magistrate notes the appeal on the judgment. Porter v.  
Callill, 379. 

CRIME AGAINST NATURE. 

# 1. Elements of the Offense. 
In this jurisdiction crime against nature embraces sodomy, buggery and 

bestiality as those offenses were linomn and defined a t  common law. 8. G. 

Stokes, 245. 

Indictment charging defendant with commiting a crime against nature ;n 

sufficient even though it  failed to allege the name of the other person. S. 2;. 

Stocks, 245. 

CRIMINAL LAW. 

9 2. Intent. 
Where specific intent is not a n  element of the crime, proof of commissio~l 

of the unlawful act is sufficient to support verdict. S. v. Jiles, 137. 

# 5. Mental Capacity in General. 
Defendant is not entitled to additional psychiatric examination to de- 

termine his mrntal competency a t  time of the alleged oEenre. S. v. Cmalluro, 
412. 

# 9. Principals in the First or Second Degree; Aiders and Abettors. 
The mere presence of a person at  the scene of a crime does not make him 

a principal. S. v. AfcCabe, 461. 
A person aids or abets in the commission of a crime when he shares the 

criminal intent and by ~ ~ o r d  or deed gkes encouragement to the actual perpe- 
trator or by his conduct makes it known to such perpetrator that he is stand- 
ing b j  to render assistance if necessary. Ibid. 

5 17. Jurisdiction of Federal and State Courts. 
Defendant's contention that the State was thereafter barred from proh- 

ecuting him on three bills of indictment because the State authorities had vol- 
untarily released him a t  one time to the custody of a Federal Marshal in con- 
nection vi th a federal warrant charging violation of a federal offense, is held 
meritless. S. c. Lance, 620. 

# 23. Plea of Guilty. 
A plea of guilty may be set aside when defendant shows that an involun- 
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tary confession was a substantial factor in his decision to plead guilty. 8. a. 
White, 219. 

Upon defendant's plea of guilty to the offense charged, it is not a pre- 
requisite to the sustaining of the conviction that the trial judge esarnine d e  
fendant as to the roluntariness of the plea. A. 1;. Abernathy, 625. 

# 24. Plea of S o t  Guilty. 
A plea of not guilty puts in issue every essential elenlent of the crime 

charged. 8. v. Prye, 842. 

8 29. Suggestion of Mental Incapacity to Plead. 
Defendant is not entitled to additional psychiatric examination to deter- 

mine his mental competency a t  time of the alleged offense. 8. a. CawalZaro, 412. 

§ 34. Evidence of Defendant's Guilt of Other Offenses. 
Evidence of other offenses held inadmissible since it was not related to 

the prosecution a t  hand. S. 1;. Bra~tch, 279. 

§ 35. Evidence t h a t  Offense was Committed by Another. 
Habeas Corpus judgment is res judicata as to the identity of defendant. 

5'. w. Lewb, 296. 

S 38. Evidence of Like Facts  and  Transactions. 
Officer's testimony that defendant was intoxicated ~ i t h i n  60 minutes af- 

ter the accident occurred is competent. S. v. Spear, 255. 

8 42. Articles and Clothing Connected Wi th  t h e  Crime. 
Defendant's motion to suppress the admission of clothing identified a s  

that worn by defendant a t  the time of the crime is held properly denied with- 
out a preliminary investigation in the absence of the jury. S. e. NcCabe, 461. 

§ 46. Flight a s  Implied Admission. 
Flight of an accused is insufficient to submit issue of guilt ro jury. S. v. 

6wai?z, 112. 

§ 75. Voluntariness and Admissibility of Confession in General. 
The requirements of Xirunda n. Arixona do not apply to retrials of cases 

originally heard before the effective date of that decision. S. 1;. Lewis, 296; 
6. 1;. Branch, 279. 

§ 76. Determination and  Effect of Admissibility of Confession. 
Trial court's findings upon the voir dire to determine voluntariness of con- 

fession are conclusive on appeal when supported by conlpetent evidence. S. 
1;. Kmtley, 365. 

§ 82. Privileged Comn~unications. 
The confidential relationship between attorney and his client is terminated 

when defendant testifies a s  to communications between him and the attorney. 
6. v. White, 219. 

The trial judge in his discretion may allow leading questions. S.  2;. Fozoler, 
438. 

§ 84. Evidence Obtained by Unlawful Means. 
Defendant's bloody underclothing is lawfully seized and admitted into 
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evidence even though defendant may have been intoxicated, where the cloth- 
ing was in plain view of the officer who seized it. S. u. Colson, 339. 

g 85. Character Evidence Relating t o  Defendant. 
Where defendant takes the stand in his own behalf. he is not prejudiced 

by cross-examination as to his juvenile record where he admits numerous con- 
victions after he reached the age of sixteen. S. e. Brown. 146. 

Objection to a question by defense counsel on cross-examination seeking 
to elicit testimony which had previously been giren by the witness is properly 
sustained. S. u. Jetton, 567. 

3 89. Credibilitg of Witness; Corroboration and  Impeachment. 
Evidence for impeachment purposes that the State's main witness would 

lose her welfare payments is held properly excluded. S. e. Fowler, 438. 
Solicitor's question as  to whether the witness mas "stoned" a t  the time 

of the offense is not improper. 8. u. Brooks, 590. 
Testimony by a police officer as to extrajudicial statements made to him 

by another witness is properly admitted for purposes of corroboration. S. .L.. 
Ploujers, 612; S. v. Jetton. 667. 

§ 90. Rule That Par ty  Bound by and May Not Discredit Own Witness. 
Defendant's exculpatory statement does not warrant nonsuit when such 

evidence is contradicted by other evidence. 8. e. Cauallaro, 412. 

9 91. Time of Trial and  Continuance. 
The granting of a continuance because of the illness of a witness for the 

State is not an abuse of the court's discretion. 8. u. Cavallaro, 412. 
No abuse of discretion is  s h o m  in the denial of a continuance where de- 

fendant's cases mere calendared for trial and where defendant has not shown 
that his counsel did not have time to prepare and present his defense in the 
time after his appointment. S. ti. Fowler, 546. 

Motion for continuance is addressed to discretion of the trial court. Ibid; 
S. v. Fowlel., 549; R. v. Fowler, 652. The inclusion of a case on the trial calendar 
constitutes notice to defendant that his case is set for trial. S. u. Fowler-, 546. 

§ 92. Consolidation and  Severance of Counts. 
Motion for separate trials is addressed to the court's discretion. S. 2;. Mc- 

Ca be, 461. 

97. Introduction of Additional Evidence. 
The trial court has discretionary power to permit the State to introduce 

additional evidence after both sides have argued to the jury. S. v. Browz, 145. 
Trial court did not abuse its discretion in allowing State to recall a wit- 

ness. S. v. Bentley, 365. 

S 99. Conduct of Court and i ts  Expression of Opinion on  Evidence 
During Trial. 

It is not an expression of opinion for the trial court to direct the defend- 
ant  to reply to the solicitor's question. R, u. LeGrande, 25. 

A remark of the court during trial will not entitle defendant to a new 
trial unless i t  tends to prejudice defendant. Ibid. 

The question asked witnesses by the court in this case are held to be solely 
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for the purpose of clarification of the witness' testimony and do not constitute 
an expression of opinion by the court on the evidence. S. v. Colson, 339. 

5 102. Argument and  Conduct of Counsel o r  Solicitor. 
Control of arguments of solicitor and defendant's attorney rests largely 

in trial court's discretion. 8. v. Burgess, 104. 
In a prosecution for uttering a forged check, solicitor's remark in his 

argument to the jury that the "defendant mas out there robbing" the prose- 
cuting witness is held a mere lapus l i n g n ~  and is not prejudicial. S. v. Bent- 
ley,  365. 

3 104. Consideration of Evidence on  Motion t o  Nonsuit and  Renewal 
Thereof. 
On motion to nonsuit, the evidence must be considered in the light most 

favorable to the State. S. v. Johnson, 15;  8. G. TViZZiam, 127; 8. v. Wooten. 
240. 

Rules on motion of nonsuit. X. v. Jiles. 137; S. 2;. TVilliams, 127; S. v. 
Swain, 112. 

On motion to nonsuit, the evidence must be considered in the light most 
favorable to the State and defendant's evidence relating to matters of defense 
will be disregarded. 8. v. Jiles, 137. 

105. Necessity fo r  and  Fnnctions of Motion t o  Nonsuit and  Renewal 
Thereof. 
Where defendant introduces evidence, only the correctness of the denial 

sf the motion to nonsuit made a t  the close of all the evidence is presented on 
appeal. S. v. Brown, 145. 

# 106. Sufficiency of Evidence t o  Overrule Nonsuit. 
Extra-judicial confession is insufficient to support a criminal conviction 

without independent proof of the corpus delicti, but midence of the corpus 
delicti need not be sufficient, standing alone, to establish commission of the 
crime. S. v. Burgess, 104; 8. v. IIamiZton, 99. 

If there is evidence, circumstantial, direct, or a combination of both, 
amounting to substautial evidence of each element of the offense charged. mo- 
tion to nonsuit should be denied, i t  being in the province of the jury. S. 1:. 

Swai?z, 112. 
If there is more than a scintilla of competent evidence to support the al- 

legations in the warrant or bill of indictment, nonsuit is properly denied. X. 
2;. Brown, 145. 

Where the State's evidence tends both to incriminate and exculpate the 
defendant, it is sufficient to repel motion for nonsuit. S. v. Jenhins, 223. 

3 107. Nonsuit fo r  Variance. 
Fatal variance between indictment and proof is raised by motion for non- 

suit. 8. v. ~VcDowell, 361. 

5 114. Expression of Opinion by Caurt  on  Evidence i n  Charge. 
A remark of the court to the jury, "You may retire now, that mas just a 

legal technicality I forgot to tell you about," while not approved, is deemed 
not to constitute an expression of opinion by the trial court. 8. v. Williams, 127. 

In stating the defendant's contentions in a prosecution for manslaughter, 
the defendant not having testified, a statement b~ the trial judge that defend- 
a n t  says he could not coutrol the car for some unknown reason, followed by 
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the judge's comment that "it is not in eridence so maybe it  could even be ex- 
plained that this car went out of control" is held an expression of opinion. 8. 
n. Tratso~z, 2%. 

# 115. Instructions on  Lesser Degrees of Crime and  Possible Verdicts. 
The trial court is not required to charge the jury upon the question of de- 

fendant's guilt of lesser degrees of the crime charged in the indictment when 
there is no evidence to sustain a verdict of defeudant's gnilt of such lesser de- 
gree. 8. n. LeGrande, 23. 

In  prosecution for robbery, the court must of its ov-n motion submit the 
issue of defendant's guilt of assault when there is evidence to suppnrt such a 
finding. S.  L'. H a m ~ i ,  444. 

5 117. Charge of Character Evidence and Credibility of Witness. 
An instruction to the jury as to how they qhould consider the testimony 

of an accomplice who testifies for the State is without error S. c .  Jfitchell, 328: 
N. v. Shaw, 606. 

# 118. Charge on Cantentions of t h e  Parties. 
A mere disparity in the length of time devoted by the trial court in stating 

the contentions of the parties is not prejudicial error where the charge as a 
whole fairly presents the contentions of the defendant. S.  v. E ~ e r s ,  81. 

A charge which fundanlentally misconstrues the contentions of the de- 
fendant will be held for error. 8. 2;. Than-ingto?~, 608. 

# 130. Eiew Trial fo r  Misconduct of o r  Affecting Jury. 
Trial court aid not abuse its discretion in denying motion for mistrial on 

the ground that a juror had been an officer of a domestic relations court. S.  
n. Brooks, 590. 

# 134. Form and  Requisites of Judgment  o r  Sentence in General. 
Remarks of the solicitor during presentencing inyestigation held not 

prejudicial in demanding that defendant be incarcerated for the protection of 
society. S .  2;. Allison, 623. 

# 146. Kature and  Grounds of Appellate Jurisdiction i n  General. 
Constitutional questions should first be raised and passed upon by the trial 

court. X. 2;. Chapman, 622. 

5 147. Motions. 
Motions made in Court of Appeals must be made in writing. A. I;. L?~twk, 

248. 

8 148. Judgments Appealable. 
There is no appeal as a matter of right from interlocutory order in a 

criminal action. S.  v. IIeruy, 409: S. r .  'ance. 620. 

$j 155. Docketing of Transcript of Record. 
The Court of Appeals considered indigent defendants' assignments of er- 

ror although their record on appeal mas not docketed within 90 days from 
date of sentence. S. v. Squires, 199. 

§ 159. F o r m  and  Requisites of Transcript. 
Where defendant submits evidence in the form of a stenographic tran- 

script, he must also set forth in an appendix to the brief the testimony to 
which he excepts. 8. v. Evans. 603; S. v. Mitchell, 525. 
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§ 162. Objections, Exceptions, a n d  Assignments of Er ror  and  Motions 
to Strike. 
Exceptions to the admission of evidence are  deemed waived if not taken 

in apt time during trial. 8. 2;. Williams, 127. 
Exception to the admission of evidence is waived b ~ ;  permitting evidence 

of like import to be introduced thereafter without objection. S. 0. Brown, 145. 
An exception to the evidence must be supported by an objection. S. w. 

XcCabe, 461. 

3 163. Exceptions and  Assignments of Emor  to  Charge. 
An exception to the charge in its entirety is a broadside exception and 

cannot be snstained. S. 0. Ewers, 81. 
Rules of practice require that charge be included in the record on appeal. 

6. ti. Jiles, 137. 
An exception to the charge not set out in the record on appeal will not be 

considered. S. e. Lane, 539. 

3 166. The  Brief. 
Assignments and exceptions not brought forward and argued in the brief 

are deemed abandoned. S. 2;. Jetton, 567; S. v. Lane, 639; S. v. McCabe, 461. 

g 167. Harmless and Prejudicial E r r o r  i n  General. 
A new trial will not be granted for mere technical error which could not 

have affected the result, but only for prejudicial error amounting to the denial 
of a substantial right. S. 0. Willianzs, 127. 

g 168. Harmless and Frejudicial E r r o r  i n  Instructions. 
The charge of the court will be construed contextually. S. v. Heffner, 597. 

3 169 Harmless and Prejudicial E r r o r  i n  Admission o r  Exclusion of 
Evidence. 
The admission of testimony over objection is rendered harmless when tes- 

timony of the same import is thereafter introduced without objection. 8. w. 
LeCfrande, 25. 

3 170. Harniless and Prejudicial E r r o r  i n  Argument of Solicitor. 
Impropriety of solicitor's remark held cured by court's instruction. S. v. 

Burgess, 104. 

g 171. E r r o r  Relating t o  One Count. 
Where concurrent sentences of equal length are imposed upon conviction 

on two counts, error in the charge relating to one count only is harmless. S. v. 
Huffstetler, 405. 

5 172. Whether  Er ror  is Cured by Verdict. 
An erroneous instruction upon the intensity of proof required to satisfy 

the jury of matters in mitigation or justification of homicide is not cured by 
defendant's conviction of manslaughter, since defendant's defense of self-de- 
fense, if established to the jury's satisfaction, would entitle him to an acquittaL 
N. v. Callotcay, 160. 

a 1Sl. Post-Conviction Hearing. 
No appeal lies from a post-conviction hearing, review being available only 

by petition for writ of certiorari. Bolan v. State, 618. 
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DEATH. 

# 3. Nature and Grounds for  Action for  Wrongful Death. 
A complaint by a father in his individual capacity seeking to recover for 

the wrongful death of his minor son states a defective cause of action. Kend- 
rick u. Qain, 557. 

A father may not maintain ail action in his individual capacity for the 
wrongful death of his minor son. Kcmirick v. Cnin, 557. 

DECLARATORY JUDGMENT ACT. 

§ 1. Nature a n d  Grounds of Remedy. 
The liability of an insurance company under its policy of insurance is a 

proper subject for a declaratory judgment when a genuine controversy exists. 
Ins. Co. u. Surety Go., 9. 

DEDICATION. 

# 1. Nature, Methods and  Elenients of Dedication. 
Dedication of an easement may be made by express language, reservation, 

or by conduct showing an intention to dedicate.  wood^ u. Clayton, 520. 
Evidence held insufficient to  support an express or implied dedication of 

an easement. Ibid. 

DEEDS. 

# 19. Restrictive Covenants Generally. 
Restrictive covenants are  to be strictly coilstrued against limitation on 

use. 

8 20. Restrict.ive Covenants a s  Applied to Subdivision Developments. 
Nonsuit is proper in action to restrain violation of restrictive covenants 

where instrument is ambiguous as to whether defendant's property is included 
within area restricted. WorrelZ v. Royal, 489. 

DISORDERLY CONDUCT AXD PUBLIC DRUNKENNESS. 

# 2. Prosecutions. 
The offense of public drunkenness, G.S. 14-335, is within the jurisdiction 

of a Justice of the Peace. S. v. Williams, 312. 
Failure of warrant to allege that defendant was intoxicated in a public 

place is fatal. Ibid. 

DIVORCE AND dLIMOiYY. 

# 1. Jurisdiction. 
The general couuty court of Alainance County has jurisdiction to  try and 

determine divorce actions, G.S. 7-279, and such jurisdiction continues until the 
establishment of a district court pursuant to  G.S. 'iA-l31(2). G.S. 50-13.5 (h )  . 
In ve H.oZt, 108. 

The District Court has authority to hear an uucontested divorce action a t  
a criminal session of court notwithstanding the case was not calendared for 
trial and defendant was not given actual notice of the time of trial. Laws ,L>. 
Laws, 243. 

§ 13. Separation f o r  Statutory Period. 
In  an action for divorce on the ground of a oneyear sel~aration, a defend- 
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an t  waives his right to trial by jury by failing to file a request therefor prior 
to the call of the action for trial. G.S. 50-10. Laws a. Laws, 243. 

§ 16. Alimony Without Divorce. 
Wife's action for alimony without divorce does not abate husband's action 

for absolute divorce on ground of one year's separation. McLeod u. YcLeod,  
396. Evidence held sufficient for jury in wife's action for alimony without di- 
vorce based upon indignities to the person. B u t l w  u. Butler, 357. 

An action for alimony without divorce under former G.S. 50-16 based upon 
indignities to the person of the plaintiff may be instituted as  soon as the 
grounds have occurred. Ibid. 

O.S. 50-16.9(b) held not to apply retroactively to relieve the husband from 
making support payments upon the wife's remarriage. Dunn u. Dunn, 532. 

8 21. Enforcing Alimony Payment. 
Husband's wilful failure to comply with a judgment of the court ordering 

him to make support payments to his wife subjects husband to contempt pro- 
ceedings. Dunn a. Dunn, 532. Uncontradicted evidence that defendant is gain- 
fully employed and earning a goad income is sufficient to support a contempt 
order for failure to support his wife. Ring v. Ring, 592. 

8 22. Jurisdiction a n d  Procedure i n  Custody and  Support Actions Gen- 
erally. 
Where final judgment for absolute divorce has been rendered in one court 

without a determination of custody or support of the children, the issue of 
custody and support may be determined in an independent action in another 
court. I n  re Bolt ,  108. 

When parents are divorced, children of the marriage become wards of the 
court and their welfare is the determining factor in custody proceedings. I n  re 
Ctistody of Ross, 393. 

3 24. Custody. 
Award of custody of the children to the father held to be in the interest 

of the children's welfare. I n  re  Custody o f  Ross, 393. 

§ 26. Validity of a n d  Attack on  Domestic Decree. 
To set aside a judgment of absolute divorce for irregularity or excusable 

neglect, the morant must show that he has a meritorious defense. Laws 2;. 

Laws, 243. 

S 1. Kature and  Creation i n  General. 
A negative easement is required by the statute of frauds to be in writing. 

Simmons 0. Morton, 308. 
Bn agreement to use property solely for residential purposes is a negative 

easement. Ibid. 

EJECTMENT. 

8 8. Defendant's Bonds i n  Ejectment t o  Try Title. 
The statutory requirement of bond in actions for the recovery or possession 

of real property may be waived unless seasonably insisted upon by plaintiff. 
Gates v. XcDonaZd, 687. 

In an action for the possession of real property, plaintiff's motion a t  the 
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trial that defendant's answer be stricken for failure to file the defense bond 
required by G.S. 1-111 is properly overruled. Ibid. 

Where answer has been filed in ejectment proceedings mithout the statu- 
tory bond and has remained on file for some time without objection, it  is im- 
proper for the trial court to strike the answer without giving defendant cppor- 
tunity to file a bond. Ibid. 

ERIINEKT DOMAIN. 

1. Nature and  Extent  of Power. 
The exercise of the power of eminent domain is in derogation of commuli 

right, and all laws conferring such power must be strictly construed. Rede- 
uelopnzent Comnz. v. Abeyounis, 270. 

§ 2. Acts Constituting a Taking. 
Damage to plaintiff's crops by county's mosquito spray machine did not 

constitute a taking entitling plaintiff to compensation. by nun^ u. Onslow Coulzty. 
351. 

Denial of direct access to a highway held to constitute a taking and to 
justify compensation. Realty Go. u. Highway Comnz., 82. 

fj 4. Delegation of Power. 
The right to authorize the power of eminent domain and the mode of the 

exercise thereof are wholly legislative, subject to the constitutional limitationb 
that private property may not be taken for public use without just compensa- 
tion and reasonable notice and opportunity to be heard. State Ports Authoritv 
v. Felt Corp., 231. 

§ 7. Proceedings t o  Take  Land a n d  Assess Compensation, Generally. 
The State Ports Authority must obtaiu the approval of the Governor and 

Council of State before instituting proceedings to condemn land for its au- 
thorized purposes, and must affirmatively plead such prior approval in any 
condemnation action instituted by it. State Ports Authoritu a. Pelt Corp., 231. 

§ 9. Proceedings to Take i n  Condemnation by Housing Authority. 
Failure of a housing authority to comply strictly with the statutes of 

eminent domain renders roid the acquisition of land. Redevelopment Comm. c. 
Abeyounis, 270. 

ESCAPE. 

1. Elements of, and  Prosecutions for, Escape. 
Sentence of imprisonment of one year upon plea of guilty to the charge 

of escape is not excessive. A. c. Allison, 623. 

EVIDENCE. 

14. Communications Between Physician and  Patient. 
The patient does not waive the physician-patient privilege by introducing 

into evidence a t  a hearing upon an application for a temporary restraining 
order pursuant to G.S. 36-81 an affidavit of his physician as to his mental 
capacity, and the physician may not be compelled by the opposing party to 
disclose privileged information at  a deposition hearing held thereafter. Neese 
v. Neese, 426. 

In  action to rescind sale of stock on ground of mental incapacity to make 
sale, plaintiff does not waive the physician-patient pririlege by alleging his 
mental condition. Ibid. 
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3 25. Relevancy and  Competency of Maps i n  Evidence. 
Introduction of a map in a trespass case is erroneous where plaintiff offers 

no evidence establishing source of map. Smith v. Stames, 192. 
A map is ordinarily inadmissible as substantive el-idence un lea  made pur- 

suant to a court order. Pruden v. Keemer, 417. 
A private map not made pursuant to official authority is properly excluded 

as incompetent. Vail v. Snzith, 498. 

3 46. Nonexpert Opinion Evidence as to Handwriting. 
A nonexpert witness who is familiar with the handwriting of the testator 

may testify as  to its genuineness or falsity. In re 'IVill of Head, 575. 

3 50. Expert Medical Testimony. 
Where a medical expert has testified without objection that plaintiff "will 

suffer" from a n  injuiy, it is not prejudicial error for him to be asked and to 
give a s  his opinion that he did not k n o ~  how long this condition would con- 
tinue. Xurrell a. Poolc. 5%. 

FRAUD. 
3 9. Pleadings. 

A complaint setting forth six causes of action alleging various fraudulent 
practices is held demurrable for misjoinder of parties and causes of action. 
Gilliam v. Rufin, 503. 

FRAUDS, STATUTE O F  
3 9. Easements. 

A negative easement is required by the statute of frauds to be in writing. 
Sinzmons a. Morton, 305. 

3 3. Actions t o  Set Ss ide  Conveyances and  Transfers a s  Fraudulent.  
A complaint setting forth six causes of action alleging various fraudulent 

practices is held demurrable for misjoinder of parties and causes of action. 
Gilliam v. Buffin, 503. 

GRAND JURY. 

3 3. Challenge to Conlposition of. 
A showing by a Negro defendant that over a substantial period a small 

portion of Negroes had served on the grand jury or a showing that the jury 
scrolls had a symbol designating race is a prima facie case of discrimination. 
S. I;. Wright, 479. 

Where defendant's own evidence is su'fficient to rebut a prima facie show- 
ing of unlawful discrimination in the composition of the grand jury which in- 
dicted him, the State is not required to go forward and produce independent 
evidence to the same effect. Ibid. 

Findings of fact made by the trial court on the question of grand jury 
cliscrimination are  conclusive on appeal when supported by competent evidence 
produced either by defendant or the State. Ibid. 

Defendant's prima facie showing of systematic exclusion of grand jury 
members by race is held rebutted by defendant's further evidence. Ibid. 

A motion for permission to examine the names in the jury box is addressed 
to the discretion of the trial judge. Ibid. 
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GUARDIAN AND WARD. 

§ 21. Appointment, Qualification and  Tenure. 
Motion for appointment of a guardian ad litem for defendant will be de- 

nied in the absence of evidence to rebut presumption defendant is sui furis.. 
Tew v. Ins. Go., 94. 

HABEAS CORPUS. 

§ 1. Nature of Wri t ;  Issuance and  Retumi. 
An order or judgment in a habeas corpus proceeding discharging a peti- 

tioner is conclusive in his favor that he is illegally held in custody, and is res 
judicata of all issues of law and fact necessarily invol~ed in that restraint. S,. 
v. Lewis, 296. 

g 3. Determination of Right of Custody of Children. 
Where final judgment for absolute divorce has been rendered in one court 

and there has been no determination of custody or support of the children of' 
the marriage, the issue of custody and support may be determined in an inde- 
pendent action, instituted after October 1, 1967, in another court. In  re Hoit, 
108. 

HIGHWAYS. 
9 6. R i g h b  of Way. 

Denial of direct access to a highway held to constitute a taking and corn-- 
pensation therefor, Realty Co. v. Highway Comm., 82. 

HOMICIDE. 

§ 1. Definitions in General. 
The corpus delicti in a criminal homicide consists of the fact of death and: 

the existence of u criminal agency as  its cause. 8, v. Hamilton, 99. 

9 6. Definitions and  Distinctions of Manslaughter. 
Involuntary manslaughter is the unintentional killing of a human being 

resulting from the performance of an unlawful act not amounting to a felony 
or not naturally dangerous to human life, or from the performance of a lawful 
act in a culpably negligent way, or from the culpably negligent omission to per- 
form a legal duty. S. 2;. Hamilton, 99. 

9 14. Presumptions and  Burden of Proof. 
When the intentional killing of a human being with a deadly weapon is 

admitted or is established by the evidence, the burden is on the defendant to 
prove to the satisfaction of the jury the legal provocation that  will rob the 
crime of malice and thus reduce it  to manslaughter, or the legal justification 
that will excuse it altogether upon the ground of self-defense, and this burden 
may be carried by evidence offered by the defendant, or by the State, or both. 
8. v. Callozoay, 150. 

Where intentional killing with a deadly weapon is established, defendant 
has the burden to mitigate malice or to establish self-defense. S ,  v. Fowler, 438. 

8 16. Dying Declarations. 
-4 dying declaration which tends to  exonerate defendant may be impeachedi 

by the State with evidence contradicting the declaration. S. v. Stalnaker, 524. 

§ 21. Sufficiency of Evidence and  Nonsuit. 
To make a prima facie showing of a homicide coqncs delicti, the State need 
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HOMICIDE-Continued. 

not eliminate all inferences tending to show a noncriminal cause of death, but 
must introduce evidence sufficient to create a reasonable inference that the 
death could have been caused by a criminal agency. S, v. Hamilton, 99. 

Evidence held sufficient to show a homicide corpus delicti and, together 
with defendant's confession, to submit issue of defendant's guilt of homicide 
to jury. Ibid. 

Circumstantial evidence of defendant's guilt of homicide held sufficient 
for the jury although some evidence tended to exculpate defendant. S. v. Jen- 
k h ,  223. 

Evidence of defendant's guilt of second degree murder held sufficient to be 
submitted to the jury. S. v. Colson, 339; S. v. Cacallaro, 412. 

Evidence held sufficient to be submitted to the jury on ~~olun ta ry  or invol- 
untary manslaughter. 8, v. Frue, 542. 

23. Instructions i n  General. 
Failure of the court to instruct the jury on proximate cause is prejudicial 

error. 8. v. B'p-ge, 542. 

§ 24. Instructions o r  Presumptions and  Burden of Proof. 
An instruction that defendant has the burden to prove self-defense to the 

satisfaction of the jury and that such degree of proof exceeds proof by the 
greater weight of the evidence is prejudicial. S, v. Calloway, 150. 

9 26. Instructions o n  Manslaughter. 
Failure of the trial court to instruct the jury as  to dMerence between 

voluntary and involuntary manslaughter is prejudicial. S. v. Frye, 542. Failure 
of the court to instruct the jury as to the issue of proximate cause is prej- 
udicial. S. v. Prye, 542. 

§ 30. Submission of Guilt of Lesser Degrees of t h e  Crime. 
Uncontradicted evidence that defendant set the deceased on fire does not 

support an inference that the deceased was burned accidentally, and therefore 
there was no need to submit the issue of involuntary manslaughter to  the jury. 
8. v. Stalnaker, 524. 

HOSPITALS. 
9 2. Support a n d  Control. 

County commissioners and boards of trustees of the county hospitals au- 
thorized by Chapter 131 of the General Statutes are  vested with the authority 
to select suitable hospital sites. G.S. 153-9, G.S. 131-126.18 et seq. Jones v. Hos- 
pital, 33. 

Suit by taxpayers to restrain construction of a county hospital fails to al- 
legs sufficient facts to show a manifest abuse of discretion on the part of 
county officials. Jones v. Hospital, 33. 

INDICTMENT AND WARRAKT. 
$j 9. Cliarge of Crime. 

An indictment charging a statutory offense in the language of the statute 
meets the requirement of law. S. v. Lane, 539. 

An indictment charging the burglarious breaking and entry of the dwelling 
house of a named person situated in a specified county sufficiently describes the 
subject premises to withstand a motion to quash. S. v. Branch, 279. 

8 la. Amendment. 
The court has authority to amend warrant defective in form provided the 

nature of the offense is not changed. 8. v. Williams, 312. 
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INDICTMENT AND WARRAhTT-Continued. 

§ 13. Bill of Particulars. 
ii motion for a bill of particulars is addressed to the trial court's discre- 

tion. S. 2;. MeCabe, 461. 

9 17. T'ariance Between Avemnent and  Proof. 
Evidence in a criminal case must correspond with the material allegations 

of the indictment. 8 .  a. MeDowell, 361. 

INFANTS. 

8 5. Appointment, Duties and  Authority of h'ext Friend. 
The next friend appointed for the adult plaintiff in this case is held to 

have the authoritg of a next friend of an infant, G.S. 1-64, and consequently 
his consent to a judgment involving the interests of the plaintiff without the 
investigation and approval by the court is invalid. Hagins 2;. Phipps, 63. 

The next friend is an officer of the court and may negotiate and settle the 
rights of his ward subject to approval by the court. Hagins 2;. Redevelopment 
Comm., 40; Hagins z;. Transit Co., 51 ;  I3agins 2;. Warehoztse Gorp., 56; Haginv 
u. Phipps. 63. 

ISSURASCE. 

8 1. Control and  Regulation i n  General. 
The Commissioner of Insurance is a real party in interest and is entitled 

to bring an action in Superior Court to enforce the collection of a civil penalty 
imposed pursuant to G.S. 5844.6. Lanier zj. Vines, 205. 

9 36. Right  to  Proceeds Where  Beneficiary Causes Death of Insured. 
Court's conclusion that beneficiarg of a policy was not his wife's slayer is 

held not supported by the court's finding that defendant had been found not 
guilty of the wife's death by reason of insanity. T e a  2;. Ins. Co., 94. 

§ 81. Assigned Risk Insurance. 
The provisions of the Motor Vehicle Financial Responsibility Act of 1957 

must be read into a policy issued pursuaut to the Assigned Risk Plan. Grant 
u. Ins. Go., 76. 

9 94. Cancellation of Liability Insurance. 
Cancellation of automobile insurance upon request by premium finance 

company acting under power of attorney is ineffectual to prevent recovery upon 
the policy in absence of a showing by the insurer that the finance company had 
given the insured the statutory ten days notice of request of cancellation. Grant 
ti. Ins. Co., 76. 

9 99. Settlement by Insurer. 
The settlement of certain claims by a liability insurer is not a waiver of 

insurer's defenses of noncoverage a s  to other claims when the settlement is 
not detrimental to the insured. Ins. Go. z;. Surety Co., 9. 

3 108. Defenses Available to Insurer.  
To avoid liability under an assigned risk policy the insurer has the burden 

to prove cancellation of the policy in accordance with applicable statutes. 
Grant u. Ins. Go., 76. 
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INTOXICATlNG LIQUOR. 

S 15. Snfficieney of Evidence and Nonsuit on Charge of Illegal Pos- 
session. 
ICvideiice that officers ohcrved defendant operating an automobile in which 

were found eltven om-half gallon plastic jugs rontaining rlontaxpaid intoxi- 
cating liquor n ~ a k r s  unt a prirncc. fucic case of defendant's guilt of illegal pos 
session and illegal transportation of intoxicating liqnor, and the rase is prop- 
erly submitted to the .jury. R. v. Jz .~cs ,  137. 

3 19. Instructions. 
Whrrr, in a grosrcution for unl:~\%ful lmssession : I I I ~  transportation of iu 

toxicating liquor, the State's evidence makes out a priinu factc case of the de- 
fendant's guilt, the illtent of defeudant is  presunlctl from t h ~  unlawful acts, 
and where dcfenclant's evidmce relates soldy to his dcfenw of alibi, the trial 
court is not required to instruct the jury that drfcwdant would not be guilty 
iu the absence of Icuonledye that llre liquor v a s  in his automobile. X. v. J z l t ~ . ~ ,  
137. 

.JAILS AND .JAII,ICRS. 

The duties ot a jailer and a deputy sherig are separate and distinct, and 
a person arts either as  deputy sheriff or jailer but not in both capacities. LViZkie 
1;. H~%dcrson Couwt~, 155. 

JUDGMENTS 

# 6. Modification and Correction in Trial Court. 
The trial court may. prior to the expiration of the srssion, vacate on its 

own motion a judgnmit rendered cluing the srwiun. Hagivs 2;. Drdcw;Zopmcwt 
Conzm., 40. 

5 19. Irregular Judgments. 
Clerk has authority to vacate judgn~ent by default final where plaintifli 

firils to allege a fixed sum of money owinq him. I:oolrrr o. Porth, 434. 

# 20- Judgment by Default. 
Ikfendant I I W ~  not show mistake or exnisable nrglect where plaintiff has 

not taken default judgment ~ r i o r  to dcfrndant's inotion for extension of time, 

l o  file answer. Mills v. XvC~cen, 403. 

# 24. For Mistake, Surprise, or Excixsable Neglect. 
To set aside a default jndgn~rnt under U.S. 1-220 dt~Scncl:mt iltust s11m 

excusable neglert and i~ nleritorious drfeuse. N u N ~ c ' ~  v. Rawfjct; 400. 

# 23. What Conduct Justifies Relief. 
Findings held sufficient to support an order selling aside .ju(lgwnt by de- 

fault and inquiry. Zum v. P'ol'd, 494. 

# 34. Trial, Ueterrnination and JudgmeaC. 
The trial court's findings on a n~otion to s r t  aside a judgment by default 

aud inquiry a r r  ronchlsive om appeal if supported by competent evidence. Z21m 
1;. Ford, 494. 

S 35. Conclusiveness of Judgment and Bar in General. 
Ha1)cas CCurpus judgment is held rcs judirnta as lo issue of defendant's 

identity in a subsequent trial. 8. 12. Lewis, 296. 
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LARCENY. 

§ 7. Sufficiency of Evidence a n d  Nonsuit. 
Evidence of defendant's guilt of felonious larceny held for jury. f3. v. 

m o w n ,  145. 
Evidence held to establish defendant's guilt of larceny of an automobile 

under the theory of rwcnt possession of stolen property. S. v. Jetton, 567. 
Failure to identify the items traced to defendant's possession as  the iden- 

tical items stolen from the prosecuting witness warrants dismissal of the pros- 
ecution. S. v. Euam, 603. 

Evidence held insufficient to show that a car driven by defendant was the 
same car stolen flom prosecuting witness, and nonsuit was proper. 8. v. Bum- 
pus, 614. 

§ 10. Judgment  a n d  Sentence. 
Sentences of five to ten years for conviction of felonious larceny held 

within statutory maximum. S. v. Burqess, 142. 

LIBIITATION O F  ACTIONS. 

5 4. Accrual of Right  of Action and  !L%me Sta tu te  Begins to R u n  in 
General. 
A cause of action accrues and the statute of limitations begins to run, in 

the absence of disability or fraud or mistake, whenever a party becomes liable 
to an action. Lewis .u. Oil Co., 570. 

An action for breach of warranty of fitness of a tobawo curer accrues 
either a t  time of installation or upon first sign of damage and not a t  subse- 
quent explosion. Lewis v. Oil Co., 570. 

S 17. Burden of Proof. 
Upon the plea of the applicable statute of limitations, the burden is on 

plaintiE to show that the action was instituted within the prescribed period. 
Lewis B. Oil Co., 570. 

ji 18. Sufficiency of Evidence, Nonsuit and  Directed Verdict. 
An action upon breach of warranty of fitness of a tobacco curer accrue5 

either a t  its installation or upon first sign of damage and not a t  subsequent 
explosion. Leu;& 2. Oil Cb., 570. 

I lIS PENDENS. 

Where plaintiff seeks to secure a personal judgment for the payment of 
money, he is not entitled to file notice of li8 pendens. Booker 1). Parth, 4.34. 

3 1. Nature and  Grounds of Writ i n  General. 
Mandamus will not lie where other adequate remedies are available. Stocks 

t ; .  Thompson, 203. 

5 2. Ministerial o r  Ikscretionary Duty. 
Mandamus will lie to compel the performance of a ministerial act required 

by law. Stoclzs v. Thompson, 201. 
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MARRIAGE. 

§ 2. Validity and Attack. 
Evidence that a man and woman lived together as husband and wife and 

were reputed to be married is admissible to prove the marriage. Green Q. Con- 
structwn Co., 300. 

MASTER AND SERVAR'T. 

§ 33. Liability of Employer for Injuries to Third Persons, Generally. 
When an employee, in undertaking to do that which he was employed to 

do, adopts a method which constitutes a tort and inflicts injury on another, it 
is the fact that he is about his employer's business which imposes liability 
upon the employer, and the employer is not excused from liability in that the 
employee adopted a wrongful or unauthorized method, or even a method ex- 
pressly prohibited. Cnlemmons u. Ins. Go., 216. 

The complaint held to  state a cause of action of assault by defendant's 
agent in the course of employment. CZmnzons ti. Ins. Co., 215. 

3 35. Construction and Operation of Federal Employers' Liability Act 
in General. 
An employer's duty under the Federal Employers' Liability Act is the same 

as  a t  common law- to use reasonable care in furnishing employees with a 
safe place to work and safe tools and appliances. Battley v. Railway Go., 384. 

§ 36. Application of Federal Employers' Liability Act. 
In an action for damages against a railroad company under the Federal 

Employers' Liability Act, allegations of the plaintiff, an engineer, that he was 
injured while attempting to enter the cab of his train are held insnfflcient to 
state a cause of action. BattZey v. Railtcau Co., 384. 

3 51. Dual Employments. 
In this action by the injured employee against rt university and a mu- 

nicipality for injuries arising out of and in the course of his employment as an 
administrative assistant to the town under a program whereby prospective col- 
lege students in need of financial assistance undertake summertime work, the 
evidence is held insufficient to  support Commission's findings of dual employ- 
ment. Forgay u. Ntate University, 320. 

§ 53. Injuries Compensable in General. 
In  order to be compensable under the Workmen's Compensation Bct, a n  

injum must arise out of and in the course of employment. Harlesv v. Plunn,, 
448. 

g 54. Causal Relation Between Employment and Injury in General. 
Where any reasonable relationship to employment exists or employment 

is a contributing cause, the court is justified in upholding an award under the 
Compensation Act as arising out of the employment. Williams a. Board of 
Education, 90. 

§ 65. Intoxication of Employee. 
Where a claim for compensation is resisted on the ground that the injuries 

were occasioned by claimant's intoxication, defendant has the burden of prov- 
ing such defense. G.S. 97-12. Yatcs v. Hajoca Corp., 563. 

9 57. Negligence of Fellow Employee. 
Employee's injury caused by negligence of fellow employee on the parking 
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lot of employer during lunch hour is compensable under the Workmen's Conl- 
pensation Act. Harless 2;. Fly?m. 448. 

# 58. Cnanthorized Acts of Employee and  Personal Missions. 
In tending to his personal physical needs. an employee is indirectly bene- 

fiting his employer. Ha~less  T. PZyvn, 448. 

# 60. Injuries While on Way t o  o r  F r o m  Work. 
Injury suffered by school superintendent while coining from work late : ~ t  

night arises out of and in course of employment when he is paid allowance to 
cover cost of transportation to ~ ~ o r l r .  1T'illzana.s 2;. Board of Education, 89. 

Evidence held sufficient to support finding that accident between employ- 
er's office and claimant's home occurred in the course of employment. Yates .c. 
Hajcra Coip., 5.53 

# 69. Conipulation of Average Weekly Wage i n  Exceptional Cases. 
Industrial Commibsion proper@ computed defenilant'b alerage weekly 

wage in accordance nit11 the average amount earned by a person of the same 
grade in the raine class of emplogment. Cobb 2;. Clearing and ~adivzg.  327. 

9 74. Review of Award by Commission for  Change of Dondition. 
Approval by the Chief Claims Examiner of the Industrial Commission of 

agreement to pay coinpensation is binding upon the ellaimant, and claimant is 
barred from pursuing claim for change of condition more than 12 months af tw 
the last claim of compensation. Hedgccock 2;. $'rue, 369. 

# 76. Persons Entitled t o  Payment. 
Under the provisions of the Worlrmen's Conlpensation Act a surviving' child 

is conclusively presumed to he wholly dependent for support upon the deceased 
employee, and it is error for the Industrial Commission to require that thew 
be elridenee and findings of fact that the deceased employee, a t  the time of his 
death. was in fact engaged in furnishing support to his aclrnowledged illeqEti- 
mate child before thr claim of such child conld be rwognized. Heztiett .t', Qw- 
rett, 234. 

Findings that deceased employee and the femme claimant lived togethtr 
as husband and n7ife entitles claimant to award of compensation. Green 2;. Cow 
strzcction Co., 300. 

9 82. S a t u r e  and  Extent of Jurisdiction of Industrial Conmission i n  
General. 
The Industrial Commission has jurisdiction to hear and determine tort 

claims againqt  an^ county board of education arising as a result of any alleged 
negligent act or cmission of the driver of a public school bus in the course of 
his employment when the salary of such driver is paid from the State Nine 
Months School Fund. Vitrliell 2'. Bocird of Educatim. 373. 

The Industrial Conimission is a creature of the General Bssembly and its 
jurisdiction is liiuited to that prescribed by statute. dsh7ey v. Rent-A-Car, Ifzc., 
i71. 

The Industrial Connniisioll hai  the inherent authority to appoint deputiw 
with the same power to enter awards as is possessed by members of the Coin- 
mission. Hedger~ck 2;. Frye, 369. 

86. Coninion Lax- Right  of Action Against Third Person Tort-Feasor. 
In employees' action against third party tort-feasor. the defendant may 
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properly allege the concurring negligence of the eln1)loyer and conlpensatioil 
awards received by plaintiff'. Jaclcson ?-. Jones, 71. 

An employee who sustains an injury arising out of and in the course of 
employment, caused by the negligence of a fellow emy)loyee who was acting 
within the course of employment, G.S. 97-2(6), may not maintain :In action a t  
common law against the negligent employef'. Ifurlcss v. PZynn, 448. 

# 88. Piling of Claim i n  General. 
A claim for compensation for a dcpmilent under 18 years of age must be 

prosecuted in the dependent's name by a general guilrdiun or other legal reprr- 
sentative. Coble c. Clearir~g d Gradiny, I ~ I G . .  327. 

Hearing Uommissioiler erred in a1)pointing widow :IS next friencd of her 
ininor child since the interrsts of both arcb ol~posecl. Cobb r .  Clcwi?rg and Cr'rud- 
ing, 327. 

# 90. Prosecution of < 'h im and  l'rort'cclings Before Chmnission. 

Motion to offer additional evidence on npl~eal before the Full Cornmission 
is addressed to the discretion of the Oommission, whose ruling thereon is not 
reviewable in the absence of an abuse of diwretion. Orecn 1.. Gowstri~c.fion Co., 
::m. 

# 91. Findings a n d  Award of Conimission. 
An agreement for thr  payment of conlpensation, when al~proved by the 111- 

dustrial Commission, is a s  binding on the parties as an order, dwision or award 
of the Commission. G.S. 97-87. Hcdgecoclc 1;. Prljc, 369. 

'I'he Industrial Cbmmission has the authority to appoint deputies with the 
same power to enter awartls as is possesurd by mc~nbers of the (>ommission. 
I bifl. 

a 98. Review i n  t h e  Superior (7ou1-t. 
b'indings of Indnstrinl ('on~nlission are conclusive on appeal \when snpportetl 

by competent evidence. L)II?I~L ?j. IIiyhwa?~ Cornm., 116 : GJWH 1;. Conntrrtction 
Co., 300; Etheridgc 1;. Butlcv, 582. 

Order remanding cause to Industrial Coinmission for r&esring on :round 
of newly discovered evidence held proprr. Uull v. V4illinq Po., 380. 

# 93.  Review i n  Appellate Courts. 
When supported by competent evidence, findingh of fact by the Tndustrial 

('ommission on a claim properly constituted under the Worlmen's Compensa- 
tion Act are  conclusive on al~peal. 1Villianr.u ?'. Board of Edueatiorz, 89. 

On appeal from the. Indnstrial Con~mission review is limited to questions 
of law, which include whether the record rontains any competent tvidence to 
support the findings of fact by the Commission and wlleth~r the facts fount1 
are sufficient to support the conclusions of law. P 'orqa~ v. State Uniacrsity, 3220. 

Findings of fact by the Industrial Connnission are conclusive on app-a1 
i f  there is any comptltent e ~ i d m c e  lo c;upport thern. Mit(+!cll n. llonrtl of 1~7dic- 
rutiorz. 37.3. 

# 96. Costs and Attorneys Pees. 
Where attorney has an agreeinwt as to the paymrnt of his fees, the Oom- 

mission must pass upon the rensonahleness of the agreement. Salrnons v. L~cm- 
ber Co., 390. 

G.S. 97-88 authorizes the Industrial Con~mission lo award a fer  to claim- 
ant's attorney a s  n 1)art of the costs of an appeal by the insurer only when its 
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decision orders the insurer to make or to continue payments of compensation 
to the claimant. Ashley w. Rent-A-Car, Inc., 171. 

The Industrial &mmission has no authority to  award fees to a claimant's 
attorney as part of the costs where its decision relates only to an award of 
medical and hospital expenses. Ashley w. Rent-A-Car, Inc., 171. 

MORTGAGES Ah7D DEEDS OF TRUST. 

13. Estates, Rights and  Duties of Part ies  t o  t h e  Instrument. 
The execution of a deed of trust on property held by a life tenant who 

has a power of disposition does not divest the remaiuder interest of another 
person where the deed of trust lras not been foreclosed. Simms w. Hawkins, 
168. 

A mortgagee or trustee in a deed of trust takes the legal title to the prop- 
erty merely a s  security for payment of the debt. Ibid. 

The estate of a mortgagee or a trustee in a deed of trust is a determinable 
fee terminating the instant the debt is paid or other condition of the moragsge 
or deed of trust is performed. Ibicl. 

MUNICIPAL CORPORATIONS. 

§ 4. Legislative Control; Supervision a n d  Powers of Municipdt ies  
i n  General. 
The purpose of the Urban Redevelopment Act is to promote the health and 

welfare of the people. Redevelopment Comm. v. Guilford County, 512. 

NEGLIGENCE. 

8 1. Actions a n d  Omissions Constituting Negligence i n  General. 
Negligence defined. Forrest u. Kress & Co., 305; R. R. Co. w. Dockerg, 19L 

7. Proximate Cause a n d  Foreseeability of Injury. 
Only negligence which proximately causes or contributes to the accident 

is of legal import, and foreseeability is an essential element of proximate cause. 
Kinley v. Honeycutt, 441. 

5 16. Contributory Negligence of Minors. 
Eleven year old child is presumed to be incapable of contributory negli- 

gence. Mitchell w. Board of Education. 373. 

5 BO. Pleadings i n  Negligence Actions. 
An allegation that defendant "negligentJy operated" a fog machine so that 

the wind carried DDT into plaintib's fields and damaged his crops fails to 
state a cause of action based upon negligence. Bynum a.  Onslow Countg, 351. 

Plaintiff's injury by hot asphalt could not have been foreseen by defendant 
and therefore plaintiff has no cause of action for negligence. Kinleg v. Honey- 
cutt, 441. 

§ 231. Presumptions and  Burden of Proof. 
Plaintiff must show the failure to exercise due care and that such failure 

was the proximate cause of injury. Battley 8. Railway Co., 384. 

S 24. Sufficiency of Evidence a n d  Nonsuit. 
Negligence is not presumed from mere fact of injury. Wilson u. Lee, 119. 
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3 26. Nonsuit f o r  Contributory Negligence. 
Nonsuit for contributory negligence is proper only ml~en plaintiif's own 

evidence discloses contributory negligence so clrarly that no other reasonable 
conclusion may be drawn therefrom. Wilson v. Dunn Go., 67. 

Nonsuit on issue of contributory negligence should be denied when plairt- 
tiff's proof permits diverse infereuces. Pollock v. Chewolet Co., 377. 

Rulrs governing motion for nonsnit on the qrounrl of contributory nrgli- 
gence. Bufflcin v. Gaskin, 563; Williamo v. Hall, 508. 

# 36. Attractive Nnisanccs and  Injury to Cliildreo. 
It is not negligence for a person to maintain an nntmclosed pond or pool 

on his premises. McLean ?I. Ward, 572. 
Owner of an unenclosrd irrigation pond is hcld not liable for the drowning 

of a small child in th r  pond. McLean 0. TVurd, 572. 

# S7b. Duties and  Liabilities to Invi tew i n  General. 
The owner of a store is  not an insurer of the safety of his patrons, and 

a customer, in order to recover for injury sustained on the premises, must in- 
troduce evidence tending to establish actionable negligence on the part of the 
proprietor, the doctrine of res ipsa Zoquitnr not being applicable. Connor T i .  

7% alhimws Ch-ecwhoro, Tnc., 29. 
The proprietor of a business establishment has the dirty to keep his prem- 

ises in a safe condition for the foreseeable use by his invitee and to warn him 
of any hidden dangers or unsafe conditions of which thc proprietor lmew or in 
the exercise of reasonable supervision and inspxtion should hare known and 
which mere unknown to the inviter. Britt a. il'lalla?-d-CrrifJin, Inc., 252; Forrest 
n. Krms & Go., 305. 

# 37f. Sufficiency of Evidence a n d  Nonsuit i n  Actions by Invitees. 
Invitee's loss of hand held not due to clefendant's negligence in maintain- 

ing power saw. Bvitt v. Mallard-Grifin, Iw., 8 2 .  Evidence that invitee slipped 
on oily surface in defendant's store held sufficient to go to jury on proprietor's 
negligence. Powest v. Kvers & C;?., 305. 

Evidence in this case held insufficient to show negligence of a store in 
maintaining a door which suddenly closed upon plaintifl'. Connor. G. Thalhimcm 
GI"C~PM~JO? o, Inc., 29. 

NOTICE. 

3 1. Necessity f o r  Notice. 
Purties to an action are  tjxed with notice of a11 motions or orders rnatle 

during the session of court. Hugin-c' v. Redez~cZopinc?it Conzm., 40. 

Parties are fixed with notice of all motions or orders made in pending 
causes during term, and the statutory provisions for notice of motions a re  not 
applicable in such instances. Angle v. Black, 36. 

Plaintiff is cl~argcd with notice of a judqmrnt rmdered in a pending- cause 
during session. Dun?% 5.  Vighwafj Comm., 116. 

The District Court has authority to hear an uncontested divorce action . ~ t  
a criminal session of court notwithstanding the caw was not calendared for 
trial and defendant was not given actual noticct of the time of trial. L a m  1.. 
L a w ,  243. 
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PARENT AND CHILD. 

# 4. Right  of Paren t  t o  Recover f o r  Injur ies  to Child. 
If the death of a minor child injured by the wrongful act of another is in- 

stantaneous, the father may not recover damages for loss of services of the 
child. Kendrick v. Gain, ,557. 

PARTIES. 
# 2. Parties Plaintiff. 

Findings in this case held to authorize the appointment of a next friend 
for a n  adult plaintiff. Hagins v. Rede~elopment Comnz., 40. 

The Commissioner of Insurance is a real party in interest to enforce the 
rollection of a civil penalty. 8 .  2;. Vines, 208. 

PAYMENT. 

# 1. Transactions Constituting Payment. 
The term "to pay" means to satisfy someone for services rendered. Porgay 

c. State University, 320. 

A civil penalty imposed under the insurance laws is payable to the State 
Treasurer. S. v. T-ines, 208. 

PLEADINGS. 

5 2. Statement of Canse of Action i n  General. 
Pleadings must plainly state the grounds of action or defense so a s  to 

properly inform the other side and the court. Jackson 2;. Jones, 71. 

# 8. Filing of Answer, T h o  f o r  Filing and  Extension of Time. 
The judge may extend the time to file answer. Mills 71. McCuen, 405. 

3 8. Counterclaims and  Cross-Actions. 
Where the contract between a general contractor and the owner of prop 

erty includes the contractor's agreement to take all necessary precautions to 
protect the owner's property during the course of construction, the agreement 
becomes a necessary and integral part of the contract, and allegations of the 
owner in a counterclaim that i t  was damaged by the contrartor's failure to 
protect its property from the elements state a cause of action em contractic and 
not in tort. Thompson d Sons v. Hosiery Mills, 347. 

3 9. Verification of Answer. 
The Superior Court may allow verification of the answer nwtc pro twic.  

Booker v. Porth, 434. 

5 12. Office a n d  Effect of Demurrer.  
Upon demurrer, a pIeading will be liberally construed with a view to sub- 

stantial justice between the parties, giving the pleader the benefit of every 
reasonable intendment in his favor. Willcie 1;. H e n d e r s o ~  C m n t f ~ ,  155. 

A demurrer admits the truth of the facts in the pleadings and should be 
liberally construed. Clemmons 2;. Ins. Co., 215; Underwood v. Howland, 560. 

In ruling upon demurrer, the court may not consider matters outside the 
pleadings. Bgnz~m v. Onslow County, 351. 

$ 15. "Speaking" Demurrers. 
A demurrer based upon matters dehors the pleadings is a "speaking" de- 

murrer and will not be sustained. Wilkie 2;. Henderson Cour~ty,  155. 
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I n  a wrongful dtlath nction based on the ucgligencci of a county jailer, 3 

demurrer grounded upon the allcgcd u~lconstitutionality of a local act which 
mthorizes the cornmissioners of defendant county to opcratc the county jail 
: ~ n d  to appoint the jailer is a speaking demurrer and will be overruled. Ihid. 

pi 18. Demurrer for Misjoinder of I'arties and Causes of Action. 
Q~mplaint against two tortfeasor~ h(M deinurrable for misjoinder of parties 

and causes. Rohcrlson v. In.s. Co., 122. 
Plaintiff3 cross-action in tort is held a nlisjoinder of parties and causes. 

Y'l~ompson & Sons v. IIoswt-?I Mz l l s ,  347. 
Where the causes of action sist forth in the cumplaiat do not affect all 

parties there is a misjoin(kr of p:lrties alld c:tuSes of ~ ~ t i o l l .  G'illinwc o. RU'II. 
503. 

5 30. Motions for Judgment on the Pleadings. 
Jud,gment on the ljlradings is improper where the p1r:~dings raisc an issuc. 

of fact on :my single muterial propositioi~. Sca~cy  v. Walkci;  124. 
Plaintiff's motion for judgment on thc pleadings is in effect n demurrer to 

the answer and admits for thc purpose of the motion the truth of all facts well 
pleaded in thc ansu7cr and the untruth of plaintin".; nllegations which are con 
trwerted in the :mswclr. fhid.  

On plaintiff's motion for Jndgmmt on the pleadings, defendant's answer 
wiP be liberally construed and the motion denied if the facts allegrd in t l ~ c  
answrr constitute a defense or if the answer is gmd in any respwt or to m g  
extent. I bid. 

# 25. Scope of Amendment to Pleadings. 
A statement of a defective cause of action I I I ; I ~  not be cured by amenll- 

m a t .  Kendriclc v. Gniw, 3.57. 
,4 complaint by $1 father in his individual capacity srelzing to recover for 

the wrongful death of his minor son states a defectite cause of action which 
may not he cured by amendnimt. I!endrick v. Cain, Xi7. 

# 34. Right, to Have Allegations Stric.ken on Motion. 
Allegations in the answer setting ul) maltt~r ineffectual as a defense are 

properly stlicken. I w s .  Co. o. Nctrety Co., 9. 

$ 4. Proof of Agency- 
I n  a n  action against an alleged principal npi)n an zigrecwent made by an 

alleged agent, nonsuit is proper where there is no proof of agcwy. Sirn?noms v. 
df orton, 308. 

I'RINCIPAI, AND STTRETY. 

# 8. JZoads for Public Construction. 
Evidence held sufficient to snpport l~iaintiff's action to c2auc2cl a bid bond 

posted for a geilcral conbtruction contract of public housing apartments. Con- 
sfncction Oo. 7,. Hmcsiuq .4?1thority, 181. 
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fj 1 Service o n  Nonresidents i n  Actions to Recover f o r  Negligent Op- 
erat ion of Automobile in This State. 
Evidence in this case held insufficient to  support a finding that defendant 

had departed the State and remained absent for 60 days continuously, and thus 
plaintiff's purported service of process under G.S. 1-105.1 was properly quashed. 
Coble v. Brown, 1. 

A mere averment that after due diligence personal service on the defend- 
ant could not be had in the State is heZd not sufticient to support service of 
process under G.S. 1-105.1. Ibid. 

Court order which extends nonresident motorist's time to file answer is 
not an abuse of discretion. Mills a. McCtien, 403. 

PUBLIC OFFICERS. 

fj 8. Performance of Official Duties and  Disqualification. 
The presumption is that public officials will discharge their duties in good 

faith and in accordance with the law. Jones v. Hospital, 33. 

RAILROADS. 

fj 5. Crossing Accidents -Injuries to  Drivers. 
Evidence of railroad company held sufficient to show motorist is negligent 

ill allowing automobile to 4eave paved crossing by not keeping his automobile 
under proper control or by not keeping a proper lookout. R. R. Go. v. Dockery, 
195. 

REFERENCE. 

fj 11, Trial  by Jury Upon Exceptions. 
Failure of a party to a compulsory reference to  object to the introduction 

of incompetent evidence a t  the hearing before the referee does not preclude the 
court from excluding such evidence upon objection a t  the trial. Vail v. Smith, 
B8. 

RELIGIOUS SOCIETIES AND CORPORATIONS. 

fj 2. Government, Management and  Property. 
The true congregation of a church consists of those members who adhere 

to  the characteristic doctrines, usages, customs and practices of that particular 
church, recognizect and accepted by both factions before the dissension between 
them arose. Lazarence 2;. Xtef~Ae%?on, 600. 

fj 8. Actions. 
Action to determine true congregation of a church is not subject t o  judg- 

ment on the pleadings when the pleadings raise an issue of fact requiring con- 
sideration of evidence. Sere?] v. Walker, 124. 

Instruction to the jury in church controversy case which weighed too 
hearily against one faction warrants new trial. Lawwnce 1;. Stephenson, 600. 

fj 4. Sufficiency of Evidence a n d  Nonsuit. 
Evidence in this case held for jury On defendant's guilt of armed robbery. 

S. v. William, 127; S. v. HcOabe, 461. 
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9 5. Instrucbions a n d  Submission of Question of Less ~~ of t h e  
Crime. 
Where all the evidence shows a completed robbery with firearms and there 

is no conflicting evidence the court is not rcquired to submit to the jury defend- 
ant's guilt of assault. 8. 2;. LcGrunde, 25. 

In prosecution for robbery the court must of its own motion submit the 
issne of defendant's guilt of assault when there is evidence to support such a 
findinq. 8. v. Hamm, 444. 

In a trial of four defendants for arnird robbery, a statement by the court 
in its instructions that one d(>fendant contends that "all he could be, if he is 
anything, would be a n  aidcr and abettor," mill not be held pre.judicia1 enor  
when considerd with other portions of the charge. 8. v. McCaW, 461. 

SALES. 
5 5. Express Warranties. 

Hvidence that accounts receivable were uncollc~tible is held insufficient to 
he subnzitted to  the jury on the issue of the assignor's breach of warranty that 
such assets were free from liens and mcumbranccs. Varnish Co. v. Kle$11. Gorp., 
431. 

9 G. Implied Warranties. 
The statute of limitations alpplicablc to an action based upon breach of 

warranty of fitness and safety is three years. Lm1i4 v. Oil GO., 570. 

10. Action by Seller to Recover Purchase Price. 
I n  seller's action to recover purchase price for goods sold, the allegations 

and the evidence of one defendant are held suflicient to support its claim that 
the other defendant had agreed to :vwme the indebtedness. Paper Go. 9. Multi- 
Ply Gorp., 164. 

14. Actions o r  Countcrrlaims f o r  Breach of Warranty. 
Express warranties in thc assignment of xcco~mts receivable control over 

warranties implied by law. Varnish (70. u. Klein Giorp., 431. 

SCHOOLS. 

5 7. Tasation, Bonds a n d  Allocation of Proceeds. 
County commissioners may levy tax without a vote of the people for the 

purpose of supplenienting teachers' salaries. Harris v. Board of Commis,piomers, 
258. 

§ 11. Liability f o r  Torts. 
Evidence held sufficient to snpport a finding that school bus driver was 

negligent in striking child. Mitchell ?j. Board of Education, 373. 

SEARCHES AND SEIZURICS. 

5 1.  Necessity for Search Warran t  a n d  Waiver. 
The constitutional guaranty against unreasonable searches and seizures 

does not apply where incriminating articles are revealed by the voluntary act 
of defendant or are in plain view of the officers. S. v. Colson, 339. 

3 2. Requisites a n d  Validity of Search Warrant.  
There was no error in  admitting into evidence nnexecuted collies of a 

search warrant and affidavil thereto. S. v. B'urr, 616. 
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SHERIFFS. 
2. Deputies Sheriff. 

The duties of a jailer and a deputy sheriE are separate and distinct, and 
a person acts either as deputy sheriff or jailer but not in both capacities. 
Wilk i c  v. Henderson County, 156. 

STATUTES. 

§ 4. Construction in Regard to Constitutionality. 
A statute will not be declared unconstitutional unless it is c1earl.y so. 

S. v. Vines,  208. 

9 5. General Rules of Gonstruction. 
Where the language of a statute is clear and unambiguous, there is no 

room for judicial construction. Urtderuiood v. Howland, 560. 

TAXATION. 

5 6. Necessary Expense and Necessity f o r  Vote. 
County commissioners may levy tax without a rote of the people for the 

purpose of supplementing teachers' salaries. Harris v. Board of  GommisJoners, 
258. 

3 19. Exemption of Property and Transactions from Taxation in Gen- 
eral. 
Non-income producing property held by a municipal redevelopment com- 

mission is exempt from county or municipal ad valorem taxation. Redevelop- 
ment  Comnz. v.  Guilford County, 512. 

Exemptions from taxation are  to be strictly construed. Ibid. 

21. Property of State  and  Political Subdivisions. 
Non-income producing property held by a municipal redevelopment com- 

mission is exempt from county or municipal ad  valorem taxation. Redevelop- 
ment  Comrn. 2;. Cailford County, 512. 

§ 23. Construction of Tax Statutes  i n  General. 
Tax statutes are  to be strictly construed against the State and in favor of 

the taxpayer. I n  r e  Assessme~zt of Franchise Taxes,  133. 

25. Listing, Levy a n d  Assessment of Property fo r  Ad Valorem Taxes. 
Mandamus will lie to compel county commissioners to include tobacco al- 

lotments as an element of value in the appraisal of real property for ad 
valorem taxes. ITtock8 v. Thompsosi, 201. 

a 26. Assessment of a n n  Liabilities fo r  Franchise and  License Taxes. 
Compensation received by telephone company for use of facilities to pro- 

\-ide a private line service for transmitting communications outside the State 
held revenue for transmission of communications in interstate commerce and 
not rental revenue, and franchise tax is inapplicable. I n  re  Assessment of 
Franchise Taxes.  133. 

5 34. Suit by  Taxpayer to Restrain t h e  Issuance of Bonds o r  Levy 
of Tax. 
A taxpayer may maintain an action to restrain the levy of a tax on the 
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ground that t l l ~  tax itself is illegal or invalid or that the tax ir for a n  illegal 
or unauthtrrized lmrpose. K~v le~dopru~c~nt  Comn~.  u. G~cilfor-d Cownty, 612. 

'1'I'~I~EPIIOXI~TB: AND 'I'ICI~1I:GRAPH COJ'IPBNIES. 

# 1. Control and Regulation. 
A telel)hol~e or tt*legraph cornpany is an instrilnlent of colunlerce, and its 

business constituleb colunkerc2e. I I L  t'c Ashess~twnt of Fl(~lWh3(' Tapes, 133. 

TRESPASS. 

# 6. ('ompetency and  Relevancy of Evidence. 
In  a n  action in trespass, testmony to thc effect t l ~ a t  plaintX's 1,lans for 

the constniction of a building on its land were delnyed as  a result of defeml- 
ant's acts in placing obstruc2tions on the land, and that the delay resulting 
therefron~ ~ncrc%sed thc cost of the building by $lO,OOO, i s  hrld properly ad- 
mitted in the absence of objection to the testimony relating to the increase in 
the cost of ccmstruc2tio~~. dradwq) of Dawc lrtx 1.. J3tztc.s 334. 

9 8. Damages i n  General. 
In  trespass action, evidence that a contractor obstructed plaintitf's use of 

his alleyway by duinping dirt m d  broBen material thereon a t  the direction of 
clefendant is sufficient to support allegations reltltiug t o  punitive damagei. 
Academy of Damx - I r i s  1 . .  Batcx, .%:I. 

, . , , 7 .  I ~ I A S P A S S  TO T H Y  TITI.JI;. 

§ 1. Nattllw a n d  Essentials of R i g l ~ t  of Action. 
I n  an action ill trebpilss to try title plaintiff nlust allege and prove t~otls 

title in himself and trespass by defend:tnt. Prudcrt v. J i r c ' w ~ ~ r ,  417. 

2. Presumptions, Pleadings and Burden of Proof. 
I'laintiK must rely on the strength of his own title which he must prove 

by some method recognized by lav. Pruden v. Kccirrcr, 417. 

# 4. Sufficiency of Evidence and Nonsuit. 
Plaintiff's evidence held insufficient to establish ils title wider the common 

sourcc doctrine. PI . I I~ ("II  I.. Kccmer., 417. 

r ,  3 11,ur,. 
# 1. Noticfi and Calendars. 

Whcther a calendar of cases will be prepared rests in th r  discretion of 
the trial court. 1,awx 1;. L a m .  243 

Appc~lltult's attorney failed to support his conlentious that case was nercBr 
1)roperly calendared for trial. Bost v. Jhlzk,  470. 

2. Call of Caws a n d  Time of Trial. 
There is no ~'ecluirement that a defendant in ail uncoatestrd divorce action 

bc given actual notice of thc time of trial of tlir action a t  a criminal session of 
cwlrt. Laws n. Luu~s, 243. 

9 3. Rlotion for  Continuance. 
I t  is customary and proper for il lawycr to request a c'ontinuance whel~ hi. 

has a conflict if hr, wants the case continued. Rost .c. Ca?llc, 470. 
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3 5. Course a n d  Conduct of Trial i n  General. 
The practice of reading the pleadings to the jury is not a matter of right 

but is to be determined by the trial court in its discretion. Jackson v. Jones, 71. 

§ 13. Allowing J u r y  t o  Visit Exhibits o r  Scene. 
I t  is within the discretion of the trial court to allow the jury to view 

the scene of a n  automobile collision. Toler v. Brink's, Inc., 315. 
An instruction permitting the jury to consider information obtained from 

a jury view as  substantive evidence is error, the purpose of the jury view being 
solely to illustrate the testimony in the pase. Ibid. 

3 18. Province of t h e  Court  a n d  J u r y  in General. 
Where the matter for determination raised by pleadings is  an issue of law 

and not of fact, a motion for trial by jury is properly denied. Bost ti. Bank, 470. 

3 19. Office a n d  Effect of Motion t o  Nonsuit. 
On motion to nonsuit, plaintiff's evidence is to be considered in the light 

most favorable to  him. R. R. Co. .v. Dockery, 1%. 

5 21. Consideration of Evidence o n  Motion to Nonsuit. 
On motion to nonsuit, plaintiff's evidence must be taken as  true and con- 

sidered in the light most favorable t~ him. Wilson ti. Dunn (To., 6 5 ;  Wilson a. 
Lee, 119 ; Geltman Gorp. v. Neisler Mills, 627; Williams 2;. Hall, 508. 

On motion to nonsuit, the evidence must be considered in the light most 
favorable to  plaintiff, and the court may consider so much of defendant's evi- 
dence that tends to clarify or explain plaintiff's evidence. Bogd v. Blake, 20. 

Discrepancies and contradictions even in plamtiff's evidence are matters 
for the jury and not the judge. Williams v. Hall, 508. 

§ 33. Instructions as to Statement of Evidence and Application of Law 
Thereto. 
I t  is the duty of the trial court to explain and apply the law arising on 

the evidence as  to all substantial features of the case, and a statement of the 
contentions of the parties with respect to a particular issue is not sufficient to 
comply with G.S. 1-180. Tate v. Qolding, 38. 

The trial court is not required to give a verbatim recital of the testimony 
but must review the evidence only to the extent nwessary to explain the appli- 
cation of the law thereto. G.S. 1-180. I?% re Will  of Head, 575. 

If trial judge's statement of the evidence does not correctly reflect the 
testimony of a witness in any particular respect, i t  must be called to his atten- 
tion in apt time for correction. Ibid. 

$j 34. Instructions on  Burden of Proof. 
Defendant cannot complain of an instruction which required plaintiffs to 

establish defendant's negligence "beyond a reasonable doubt". Buffkin v. 
Gaskin, 563. 

36. Instructions on  Credibility of Witness. 
I t  is not mandatory on the trial judge to charge the jury a s  to their con- 

sideration of the testimony of interested witnesses. I n  re  Will  of Head, 575. 

51. Setting Aside Verdict as Contrary to Weight of Evidence. 
The granting of motion to set aside the verdict is within the discretion of 
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the trial court where no question or law or lrgal inference is involved. Paper 
CO. V. Multi-P11/ COT~., 164. 

5 56. Trial and Hearing by the Court. 
In  a trial before the judge without a jury the l)rrsumption arises tlmt the 

court disregarded incompetent evidence. Construction CQ. u. Housing Azcthorit?~, 
181. 

5 57. Findings and Judgment of the Court, Appeal and Review. 
A court sitting without a jury must find the ultimate filch necessaw to 

support its conclusions, and i t s  failure to do so is reversible error. Watts u. 
Supt. of Building Innper'tion. 202. 

TRUSTS. 

5 1. Creation of Written l!rusts in Gemernl. 
The essentials for creation of a valid trust are  sufficient words m:mifc%ting 

an intent to raise a trust, a clcfinite subject or trust rcs, and an ascertained 
object. Starling v. Taylor. 287. 

3 5. Trusts for Private Beneficiaries: Construction, Operation and 
Modification. 
An agreement between beneficiaries and the settlor of a trust to extend 

the life of the trust for t m  years is invalid when all thr  brneficiaries did not 
consent thereto. Starling v. Ta?jlor, 287. 

I 3 9. Revocation of Trusts. 
A trust indenture containill,- no prorision for rrvoc~tion is an irrevocable 

trust. Rtarling v. Taylor, 287. 

\'ENDOR AND PURCHASER. 

3 1. Requisites, Validity and Construction of Options in General. 
The lease is a sufficient considrration to support specific performancxe of 

an option of purchase granted therein. Speedways, Inc. 1;. Arnwn, 227. 

3 2. Duration of Option and l"inle of Performance or Tender. 
Where the terms of a n  option do not require payment of any part of thc 

purchase price before the option is ewrcised but require merely that notice be 
given of the election to rxerrise the option, tender of the purchase price is not ;I 

prerequisite to  the exercise of the option. Speedwags, Inc. u. Aman, 227. 
An option in a lease giving lessee the right to ~urchase  the premises a t  

any time is a continning offer to sell and may not be withdrawn by the lessor 
within the time limited. Thid. 

VEATUIC. 

S. 8. Removal for Convenience of Parties and Witnesses. 
Motion to change venue for t h ~  convenience of vr-itnewes is addressed to 

the trial court's discrcdion. Mc1,cod v. McLeod. 3%. 

3 22. Instructions Generally in Caveat Proceedings. 
Trial court's reference in caveat proceedings to "the will" and 'The codicil" 

of decedent will not be held for prejudicial error where the jury is clcarly ill- 
structed that it is the sole judge of the facts. In  rc  U'i.11 of IIoneycutt, 585. 




